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ANNOTATION

GUARANTEES AND THE STATUTE OF FRAUDS

Br JOHN DKLATRE FALCONBRIDGE. MA., LL.B. 
Author of “Banking and Bills of Exchange’’ 

and “The Law of Mortgages.”

I. The Classification of the Cases.
The object of this article is to consider, in the light of recent 

English decisions, the application of the Statute of Frauds to

Ithe contract of guarantee or suretyship, and to suggest some 
principles for a classification of the cases.

The statute,1 so far as is material to the present subject, is 
as follows:

4. No action shall he brought . . . whereby to charge the defendant
upon any special promise to answer for the debt, default or miscarriages 
of another person . . . unless the agreement upon which such action
shall be brought, or some memorandum or note thereof, shall l>e in writing 
and signed by the party to be charged therewith, or some other |>erson there

unto by him lawfully authorised.
A guarantee is defined by de Colyar,* as “a collateral engage
ment to answer for the debt, default or miscarriage of another 
person.” The definition is obviously borrowed, almost verbatim, 
from the Statute of Frauds—the word “collateral” being sub
stituted in the definition for the word “special” in the statute. 
There is some advantage in borrowing the language of the statute, 
because the cases with regard to the application of the statute 
involve an analysis of the nature of the contract itself, and it 

timplifies the terminology of the subject if, as far as possible, a 
arantee is so defined as to coincide with the promise* mentioned 

in the statute.
It is not, of course, intended to suggest that every contract 

.of guarantee falls within the statute. There have been many 
eases in which the contrary has l>een held. On the other hand, 
in many other cases it has l>een sought without success to make 
phe statute applicable to contracts which are not guarantees. 
The cases fall into two main classes. There are, firstly, certain 
promises which either are or include true contracts of guarantee, 
that is. promises which give rise to collateral liability on the 
promisor’s part for the debt, default or miscarriage of another

1 2» Car. II., ch. 3.
31«aw of Guarantees and of Principal and Surety, 3rd ed., p. 1.
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Annotation, person, but which have been held on social grounds not to be 
within the statute. Cases of this class form an exception to the 
general rule that primâ facie the statute applies to contracts of 
guarantee. There are, secondly, certain promises which in 
some respects resemble contracts of guarantee, but which really 
give rise to original or principal liability on the promisor’s part, 
and are essentially not contracts of guarantee at all. Cases of 
this class include the contract commonly called a contract of 
indemnity,* as well as other contracts which do not comply with 
the essential requirements of a guarantee. The failure to observe 
the fundamental distinction between these two main classes of 
cases has sometimes resulted in confusing language1 in the reports.

The five rules stated in Halsbury’s Laws of England,4 embody
ing in slightly revised form the rules stated in de Colyar’s earlier 
work,* may conveniently be taken as the basis of discussion.

These rules are as follows:
1. To bring a case within s. 4 of the Statute of Frauds, the primary 

liability of another person to the promisee for the debt, default or miscarriages 
to which the promise of guarantee relates must exist or be contemplated, 
otherwise the statute does not apply and the promise is then valid, and can be 
sued OB, though not in writing.6

2. The statute does not apply to any promise to be answerable for another, 
unless such promise is made to the creditor, that is to say, to the person 
to whom another is already, 6r is thereafter to become, liable, and who can 
enforce such liability by action.7

3. The statute does not apply to any case, unless there is an absence 
of all liability on the part of the promisor (the surety), or of his property, 
except such as arises from nis own express promise.*

4. The main or immediate object of the agreement between the parties 
must, to bring a case witnin the statute, be to secure the payment of a deot, 
or the fulfilment of a duty by a third party.9

5. Whenever the transaction between the promisor and the creditor, 
to whom the promise is made, amounts to a sale or surrender by the latter, 
to or for the benefit of the former, of a security for the debt of another or of 
the debt itself, the statute does not apply.10

H. The Main or Immediate Object of the Agreement
Of the five rules, I propose for the moment to pass over the 

first two and to confine my discussion to the last three. Rules 
3,4 and 5 relate to one phase of the subject and may be considered 
together.

In order to emphasize the relation between these three rules 
Vsuggcst the following restatement of them :

* Cf. Harburg India Rubber Comb Co. v. Martin, [1902] 1 K.B. 778 at 
784, 792.

4 Vol. 15, pp. 458 et seq.
* Op. cit., pp. 65, 66.
6 15 Malsbury, para 889; De Colyar, op cit., p. 65, rule 1.
7 15 Halsburv, para. 892; De Colyar, op. cit., p. 66, rule 2.
« 15 Halsburv, para. 892; De Colyar, op. cit., p.66, rule 3, omits ‘‘or of 

his property,” and inserts “or interest” after the word ‘‘liability.”
9 15 Halsburv, para. 893; De Colyar, op. cit., p. 66, rule 4.

10 15 Halsbury, para. 894; De Colyar, op. cit., p. 66, rule 5.
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A promise to answer for tho debt, default or misearriage of anotlier 
person is prim A facie within the Statute of Frauds, but by wav of exception 
the statute does not apply to an agreement between the surety and the creditor 
if the promise by the former to the latter to answer for the debt, default or 
miscarriage of another jierson is merely one incident of the agreement, which 
has some other inuin or immediate object;

And in («articular, the statute does not applv
(1) if, whtn the promise is made, there already exists any liability on 

the part of the promisor (the surety) or of his property except such ns arises 
from his own express promise, or

(2) if the transaction ‘«etween the prom.sor (the surety) and the promisee 
(the creditor) amounts to a sale or surrender by the Litter to or for the l>enefit 
of the former of a security for the debt of another or of the debt itself.

This restatement is intended to shew on its face that the 
general rule is that which requires, in the case of a promise falling 
within the statute, that the main or the immediate object of the 
agreement between the p irties shall be the answering for another. 
It is also intended to suggest that the subsidiary rules are merely 
particular examples of the general rule—examples which may to 
some extent serve as a guide hi determining the scope of the 
general rule.

An instructive modem case on the question when a contract 
of guarantee is not within the Statute of F rauds is that of Harburg 
India Rubber Comb Co. v. Martin.* 11

The plaintiff had recovered judgment in an action against 
the Crowdus Accumulator Syndicate and had placed a writ of 
fieri facias in the sheriff’s hands, upon which, however, he had 
failed to realize, the syndicate’s place of business being closed 
and the works being stopped. After this the defendant Martin 
orally promised the plaintiff’s agent to endorse two bills of 
exchange, each for one-half the judgment debt, payable at three 
and six months after date respectively, and on the faith of this 
promise the plaintiff withdrew the writ. The present action was 
brought for breach of the defendant’s promise.

The defendant was the largest shareholder in the syndicate, 
and was therefore in a popular sense interested in its property, 
but he had nothing in the way of a charge,11 upon the property 
and in a legal sense had no interest in the goods which were about 
to be seized under the plaintiff’s execution, when the promise was 
made. The plaintiff’s counsel argued “forcibly and ably” that 
although the defendant had no legal right to or interest in the 
goods he had an interest in them in a business sense, but the 
Court held that the “interest” required to take the case out of the 
statute must be an interest which the law recognizes.

It was also argued that the object of the defendant’s promise 
was really to secure a benefit for himself and not to secure for-

11 [19021 1 K.B. 778.
11 As to the effect if the defendant had had a charge, see Duvya v. Buswell, 

1913] 2 K.B. 47, discussed infra, at p. 9.
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bearanee for the syndicate, but the Court would not agree with 
this argument. “It seems to me,” says Cosens-Hardy, M.R. 
in [1902] 1 K.B. at p. 792, “to involve a confusion between object 
and motive. I cannot doubt that the object of the- promise 
which was made by the defendant was to ftecure the forbearance 
of the plaintiffs for 3 months and 6 months, in enforcing the debt 
due from the syndicate.” In order to see what is the object of 
a contract in a legal sense, we must look at the contract itself 
and see what is its subject matter, and not at the defendant’s 
motive for entering into the contract.

An Ontario cast1, somewhat similar to Harburg v. Martin 
is that of Young v. Milne ’» The plaintiff had issued execution 
against the Lents Lumbei i o. Before anything was done under 
the writ, the defendant (according to the evidence of the plaintiff’s 
solicitor) offered to pay $250 on account and to pay the balance 
in four weeks provided the execution was withdrawn. The sum 
of $250 was paid by the cheque of the company and the plaintiff 
withdrew the execution. The defendant denied having made 
any promise that he himself would pay. The action was dis
missed. Boyd, C., at p. 368 said:

The confusion of evidence and of recollection exemplifies the value of 
the rule of law which requires that the promise to pay the debt of another 
should be manifested in writing. The sole question is, does this promise, 
even giving credit to the solicitor's version, full within the Statute of Frauds, 
which is pleaded. The authorities are, according to the latest exposition, 
in favour of t ho defendant. When the plaintiff, in consideration of the promise 
to pay, has relinquished an execution under which some advantage or security 
exists or is likely to he realised, and when the effect of the relinquishment 
is that such interest or advantage accrues to the defendant who has made the 
promise, then no writing is required, for the transaction is substantially one 
for the purchase of the execution. But if the promise is given in consideration 
of a promise of forbearance for a time, and the execution is, as here, withdrawn, 
vet, as no direct benefit therefrom has arisen to or was contemplated by the 
promisor, it is simply a promise to pay the debt of another, which is valid 
enough as far as the consideration is concerned, but is not enforceable 
because not put into writing . . . The execution against the I^entz
Company is still outstanding and enforceable and that company is liable 
for this judgment debt.

Modem judicial commendation of the Statute of Frauds 
is not common, and undoubtedly the statute helps to mar the 
uniformity of the English law of contract, which in most cases 
enforces the formless agreement. The judgment last quoted 
from is therefore noteworthy in the suggestion it g ves of a 
justification for the |Mirticular statutory provision now in question. 
Street1 « has indeed pointed out that the collateral promise of 
guarantee—like the promise of an executor personally to pay the 
debts of the estate of whieh he is executor—may well be subjected 
to restrictions in the way of proof. In the case of a promise

» (1910), 20O.L.R. 360.
14 Foundations of Legal Liability, 1906, vol. 2, pp. 183, 188-9.
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under the second clause of the fourth section of the Statute of 
Frauds, as well us in the case of a promise under the first clause, 
the defendant is asked to pay something which is not in itself 
chargeable to him, but the same cannot be said of the other 
clauses of the statute. In the ordinary' simple contract when* 
the promisor is Ixmnd by a good consideration and himself gets 
the benefit of the contract, there* is no reason for requiring written 
evidence—especially sine-e the* parties may now give evidence* 
on their own behalf. The thing delivered or the* act de>ne* or the* 
counterpromise given is generally capable of e*asy proof, and the 
e*laim is not more likely to lx* bolstered up by perjury, than any 
other cause* of actiem. In sun*tyship (as in the* e*as<* of the* 
executor), on the other hand, the* liability of the* defeneiant is 
founded wholly upon the* allege*el promise*, and he* cannot usually 
protect himself against a misrepresentation of language* by an 
appe*al to the facts e>ut of which the main liability grew. The* 
surety may lx* held merely upon proof that the* sale was made at 
his instance anel on his cre*dit or that he promisee! to pay if the 
purchaser shemld not. When the* guarante*<* is given after the* 
sale a new consideratiem is ineleeel necessary, but it may consist 
of a real or pretended forbe*arane*e* em the part of the* vendor. 
It is therefore not unreasemable that writing shoulel lx* re*quireel 
in the orelinary ease of a guarantee, but the* reason ce*ases to exist 
when it is proved that the* guarantee* is mere*ly subsidiary to a 
larger contract or is merely incidental to another object which 
itself is the re*al subject matter of the defeneiant’s promise.

The reason unelerlying the statute is clearly stated, in language 
which need ne)t be quoted here*, by the Supreme* Court of the* 
United States in Dans v. Patrick," in which it is ix>inteel out 
that the reason for the statute* fails in a ease* in which 
the promisor has a porsouul, immediate*, and | ecuniarv interest in the transac
tion, and is therefore himself a party to lx* benefited by the performance of 
the promise.

As was saiel by the same Court in the earlier east* of Emerson 
v. Slater,l#

Whenever the main purjMise and object of the promisor is not to answer 
for another, hut to subserve some pecuniary or business pur|M>se of his own. 
involving either a benefit to himself <k damage* to the other contracting party, 
his promise is not within the statute, although it may 1m* in form a promise to 
pay the debt of another, and although the performance ot it may incidentally 
have the effect of extinguishing that liability.

It is only with the greatest diffidence that a ( anadian lawyer 
should question the correctness of dicta of members of the Supreme 
Court of the United States, and I should hesitate to do so at all 
if I could not appeal for support to judges tmd writers.

u (1891), 141 V.K. 479, Ames' Cam* on Suretyship, 89. See further obser
vations as to this cose, infra, p. 9.

'« (1859), 22 How. 28, at p. 4.1

Annotation.
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Annotation. The two passages above quoted are, however, open to criticism 
in view of what seems to be the better view of the scope and 
meaning of the Statute of Frauds. The passage quoted from 
Emerson v. Slater in particular has, as is well known, been made the 
basis of many subsequent judgments in State Courts, and as so 
applied has, it is respectfully submitted, had the effect of taking 
out of the statute many a case which should have been held to l>e 
within the statute.

Even if it is admitted that the State Courts have given a 
wider meaning to the imssage in question than was intended by 
the Supreme Court, it would seem that the language of the 
Supreme Court lends itself to misinterpretation when read apart 
from the limitations stated in the decided cases upon which it is 
based.1 T The statement that a promise is not within the statute, 
if the main purpose ami object of the promisor is not to answer for another, 
but to subserve some pecuniary or business purpose of his own, involving 
either a benefit to himself or damage to the other contracting party,
seems too vague in its reference to the “pecuniary or business 
purpose” of the promisor to be subserved by the making of the 
promise, and tends to encourage that confusion between object 
and motive which was condemned in the judgment in Harburg v. 
Martin, supra. The form of the reference to the benefit to the 
promisor or the detriment to the promisee is also open to criticism 
because it suggests, without actually authorizing, the doctrine 
that the statute does not apply if there is a new consideration, 
distinct from the debt, moving betw'een the creditor and the 
surety.11

There are of course judgments in the reports in favour of 
the last mentioned doctrine,18 which, as Browne says, by its too 
free and unqualified assertion, has done much to darken and 
complicate the law upon this branch of the statute.*8 Some of the 
judgments in wrhich the doctrine has been stated can, it is true

17 It is not quite clear that the Supreme Court itself bore these limitations 
sufficiently in nund.

18 My excuse for referring at all to the last mentioned doctrine is that in 
its effect it is hardly to be distinguished from the doctrine that a case is taken 
out of the statute by the fact that the promisor's object is to benefit himself. 
If one doctrine is erroneous, the other is equally erroneous unless it is subjected 
to some fairly definite limit ations.

18 Nee, e. g., the English cases referred to in de Colyar, op. cil., p. 132. 
Some of the heretical American judgments, especially in the state of New York, 
arc based upon a dictum of Kent, C.J., (afterwards Chancellor) in Leonard v. 
Vredenburgh (l&ll), 8 Johns. 29, which was not necessary to the decision of 
the case. Cf. Brandt, Suretyship and Guaranty, 3rd ed., sec. 80. As to the 
subsequent development of the doctrine in New York, see also 20 Cyc. 188 ff.; 
Mallory v. Gillett (I860), 21 N.Y. 412, Ames’ Cases on Suretyship, 76; Prime v. 
Koehler (1879), 77 N.Y. 91, Ames’ Cases on Suretyship, 87; White v. Kenloul 
(1888), 108 N.Y. 222.

80 A Treatise on the Construction of the Statute of Frauds, 5th ed., sec. 
168, page 214. In secs. 207 ff. the author discusses the doctrine very fully.
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be supported on other grounds, but the doctrine itself has the Annélation, 
effect of making a dead letter of the statute in many cases of 
promises to pay the pre-existing debt of a third party.11 It has 
been vigorously condemned in various cases, and it seems clear 
that in order to take a case out of the statute there must be some 
element other than a new consideration moving between the 
creditor and the surety.**

It is a still more obviously insufficient ground for excluding 
the operation of the statute that there is a new consideration 
moving between the debtor and the promisor,** but the case of 
the debtor transferring property to the promisor to be applied 
by the latter in payment of the creditor is of course in a different 
category.* *4

m. Sub-Classification of the Exceptions.
It is therefore important to ascertain the real scojk* of the 

exceptions from the operation of the statute indicated by the 
three rules with which we are immediately concerned,55 and for 
this purpose it is instructive to consider the specific classes of 
cases in which a promise which involves the answering for another 
has been held to be outside the statute.

These cases have been conveniently sub-divided into the 
“property cases,” the “document cases” and the “del credere 
cases.”**

(a) The Property Cases.
The leading case is Fitzgerald v. Dressier.*1 A sold goods 

to B, A retaining possession by virtue of his vendor’s lien. B 
afterwards sold the same goods to C. C was under terms to 
pay B for the goods More the time fixed for payment by B to A.
In order to induce A to hand over the goods before the time 
fixed for payment by B, C orally promised A that B should pay 
on the day named. A accordingly gave up possession of the 
goods. It was held that the promise was not within the statute.

At the time the promise was made (says Williams, J., at p. 394), the 
defendant was substantially the owner of the linseed in question, which was 
subject to the lien of the original vendors for the contract price. The effect of 
the promise was neither more nor less than this, to get rid of the incumbrance,

** Browne, op. cit., sec. 207, page 200.
•* See, e. g., FuÜam v. A damn (1K04), 37 Vt. 391; Moule v. HuckreU (1805),

•r>0 Pa. St. 39; Ames v. Foster (1871), 100 Mass. 400, Ames' Cases on Suretyship, 
85; BnÜey v. GiUies (1902), 4 O.L.R. 182, at 190.

23 Furbish v. Goodnow (1807), 98 Mass. 290, Ames’ Cases on Suretyship, 33. 
*4 Sec Williams y. Isper (1700), 3 Burr. 1880, 97 E.R. 1152, Ames’ Cases

on Suretyship, 72, discussed below.
*• That is, de Colvar's tliird, fourth and fifth rules which I endeavoured 

to restate towards the beginning of this i>a|>er. p
24 Cf. Cozens-Hardv, M.R., in Marburg, etc. v. Martin, [1902] 1 K.B. 778, 

at pp. 792-3.
27 (1859), 7 C.B. (N.8.) 374, 141 E.R. 801.
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Annotation. or, in other word*, to buy off the plaintiff * lien. That lieing so, it seem* to me 
that the authorities elearly establish that such a ease is not within the statute.

Cockbum, C.J., in the same caje” quotes with approval 
from Williams' notes to Forth v. Stanton*• as follows:

There is considerable difficulty in the subject, oecasionetl perhaps by 
unregarded expression* in the re|K>rta of the different eases; but the fair result 
seem* to be, that the question, whether each particular ease comes within 
this clause of the statute (see. 4) or not, detlends, not on the considerations 
for the promise, but on the fact of the original party remaining liable, coupled 
with the absence of any liability on the part of the defendant or his property, 
except such as arises from his express promise.

Cockbum, C.J.’s approval of the passage just quoted was 
expressed to be conditional upon the concluding words I icing 
considered an integral part of the proposition, that is to say, 
that in order to take the case out of the statute the property 
which is the subject of the defendant's undertaking must be 
in point of fact his own or must lie property in which he has some 
interest.

Kmphasis was laid upon the same point, and perhaps a 
disposition to restrict this exception from the operation of the 
statute was shewn, in the* more recent case of Davys v. lius- 
well.*• The* defendant counterclaimed upon a promise by the 
plaintiff to be answerable fir the* price of goods supplied by the 
defendant to a limited company. The defendant had been supply
ing goods to the company, but there being a balance owing he 
had refused to supply any more goods until this balance was 
paid. The plaintiff then made an oral promise, the effect of 
which, according to the finding of the jury, was that the plaintiff 
agreed to pay if the company made default. The jury also found 
that the plaintiff was induced to enter into this agreement by 
the fact (inter alia) that he had a debenture charge upon the assets 
of the company.31

It had been pointed out by Stirling, C.J., in Marburg, etc. v. 
Martin” that the defendant in that case had nothing in the 
way of a charge on the property of the syndicate and therefore 
no “interest ” in the legal sense* in the goods which were about 
to be seized under the plaintiff’s execution. Apparently with 
special regard to the implication to 1m* drawn from Stirling, 
C.J.’s judgment that if the promisor had a legal charge upon the 
property of the company the promise would be enforceable 
although there was no writing, Lord Coleridge, J., in Davy* v. 
Buswell, supra, held that the case was taken out of the statute 
by the promisor’s interest in the company’s property. This

*" 7 C.ti. (N.S.) 374, at p. 392, 141 Ell. 801.
” (1608), 1 Wins. Stiund. 211 e., 85 K.R. 217.
« |1913) 2 K.B. 47.
31 Thi* charge was of the kind known as a “floating" charge, but nothing 

turned on the fact that the charge was an equitable, not a legal, charge.
■'* 119021 1 K.B. 77k, at 791.
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decision was reversed by the Court of Appeal, virtually on the 
ground that this case, like Harburg, etc. v. Martin, was not analo
gous to the “property cases,” in which a person who has pur
chased or has an interest in certain goods which are subject 
to a lien obtains a discharge of the lien by undertaking to he 
responsible for payment of the debt in respect of which the lien 
exists. The motive of Davys in making the promise was doubt
less to improve his own position, because if more goods were 
supplied to the company the value of the property covered by 
his charge in the event of the winding up of the company would 
be greater, but the object of the promise was simply to guarantee 
the company’s debt.

Fitzgerald v. Dreaaler, already mentioned, was a clear 
case of a promise the object and effect of which was to free 
specific goods, the property of the promisor, from a lien, and 
which was therefore not primarily a promise to answer for another. 
The Courts in England have, however, refused to extend the 
exception from the application of the statute to a case in which 
the promisor had merely an interest in a business sense as chief 
shareholder of the - principal debtor (Harburg, etc. v. Martin), 
or even to a ease in which the promisor had a general debenture 
charge upon the assets of the principal debtor (Darya v. Buswell). 
Strictly in accordance with the doctrine of the English cases 
it was held in Massachusetts that the statute applied in a ease 
in which the owners of a ship were indebted to the plaintiffs 
for wood and coal supplied, and when the plaintiffs threatened 
to attach the ship, the defendant, a mortgagee of a three-fourths 
share in the ship, promised to pay the bill if the plaintiff would 
not attach the ship.33

It is interesting to compart1 these cases, especially that of 
Darya v. Buswell, with the cast1 of Davis v. Patrick,3* already 
mentioned, decided by the Supreme Court of the United States. 
A comparison of the cases seems to indicate a divergence between 
the view of that Court and the most recently expressed views 
of the English Court of Appeal. The latter Court seems to be 
inclined to draw the line mort1 strictly in excepting eases from 
the operation of the statute. In Daria v. Patrick the promisor 
had bought from the principal debtor and had paid for a large 
quantity of ore. The object of his promise was in part at least 
to secure the transportation and delivery to him ' of this ore, 
his own property. So far as the judgment against him was based 
on this ground it is unexceptionable—the case falling clearly 
within the “property cases.” In the judgment, however, much

Annotation

Anirtf v. Fouler 11871', 100 Maw*. 400; Ames’ Cases on Suretyship, 85. 
(1891), 141 V.S. 479, Ames’ Cases on Suretyship, 89.
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Annotation. stress is laid also on the circumstance that the promisor was a 
creditor of the principal debtor with some measure of control 
over the mine operated by the principal debtor, and it is said 
that the object and effect of the promise was to help the principal 
debtor to pay its debt to the promisor, because the payment of 
the debt depended ujxm the continued and successful working 
of the mine. In other words the dicta referred to seem to recognise 
as valid the argument w hich was condenmed in Harlrurg v. Martin, 
and Davys v. Buswell, namely, that it is sufficient, in order to 
take a case» out of the statute, that the promisor should have 
an interest in a merely business sense in the property of the 
principal debtor.

The Pennsylvania case of doodling v. Simon,11 seems to be 
inconsistent with the English cases. The plaintiffs were holders 
of a note made by a company, of which the defendants were 
shareholders and creditors, as well as being respectively president 
and treasurer. The plaintiffs having threatened suit on the note, 
the defendants promised to pay the plaintiff's claim ujxm condition 
that the plaintiffs would not proewd further against the company. 
It was held that the promise was not within the statute, on the 
ground that the main object of the promise was not to answer 
for the debt of another but to further and protect the defendant’s 
own interests, by enabling them to dispose of their individual 
interests in the company, which to the knowledge of all the 
parties to the suit was insolvent.

In the earlier Pennsylvania cases cited in the judgment in 
doodling v. Simon, there is manifest the same inclination to 
except from the operation of the statute any promise made for the 
purpose of subserving the promisor’s own interests without 
imposing any such strict limitation upon the exception as has 
been imposed by the English cases.

In the interval between the decision in Harburg, etc. v. Martin 
and that in Daiys v. Buswell, the Ontario case of Adams v. Craig1* 
was decided. The defendant Craig made a sale of goods with a 
view of reducing his overdraft with the defendant bank. Included 
in these goods were certain goods contracted to be purchased by 
him from the plaintiff, and in order to obtain the plaintiff’s 
acquiescence in the sale, an oral promise was made on behalf of 
the bank that upon the sale being completed and the purchase 
money being placed to the credit of Craig, the bank would pay 
the amount of a cheque drawn by Craig upon the bank in the 
plaintiff’s favour. It was held that the circumstances brought 
the promise within the “property cases'’ and that the bank was

* (1913), 54 Pa. Su|K*rior Cl. 125. 
» (1911), 24 O.L.R. 490.
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liable upon the oral promise to pay the cheque. It seems, how- Annotation 
ever, doubtful whether the decision is consistent with the strict 
view of the “property cases” adopted in Datnjs v. Burnell, unless 
indeed the transaction may be regarded as being a purchase of 
the goods by the bank from the plaintiff in order that they might 
be sold by Craig together with his own goods.

(b) The Document Cases.
The clearest direct authority on this class of cases is Castling 

v. Aubert.*1 The plaintiff, a broker, had effected certain policies 
of insurance for his principal, and had a lien thereon in respect 
of bills of exchange accepted by the plaintiff for the accommodation 
of the principal. A loss occurred under the policies, and the 
defendant, in order that he might collect on behalf of the principal 
the amount due from the underwriters, promised the plaintiff 
to provide for the payment of the acceptances as they became 
due, upon the plaintiff giving up to him the policies. The plaintiff 
sustained damages by the breach of the defendant's promise.
The defendant having collected on the policies a larger amount 
than the plaintiff’s claim, it was held that the plaintiff was entitled 
to recover on the count for money had and received, but it was 
also held that the defendant’s promise was not within the statute, 
the transaction rather being a purchase by the? defendant of the 
securities which the plaintiff held in his hands. This, as Lord 
Ellenborough, C.J., observed,*8 was
quite beside the mischief provided against by the statute; which was that 
l mtsoiis should not bv their own unvouched undertaking without writing charge 
themselves for the debt, default or miscarriage of another.

Lawrence, J., says,88
This is to be considered os a purchase by the defer ant of the plaintiff's 

interest in the |M>licies. It is not a bare promise to t creditor to pay the 
debt of another due to him, but a promise by the defenoant to pay what tin* 
plaintifT would be liable to pay [i. e.. the acceptances), if the plaintiff would 
furnish him with the menus of doing so.

The “document cases” are discussed by ( ozens-Hardy,
M.R., in Harburg, etc. v. Martin40 as being entirely distinct front 
the “property cases,” but Vaughan Williams, L. J.’s definition of 
the latter, already noted, clearly include the former, and the 
advantage of making two classes is doubtful. The defendant’s 
promise is either a contract for the release of property which 
is his own or in w.iich he has an interest or a contract for the 
purcliase of property.

» (1802), 2 Hast 325, 102 E.R. 393. 
88 Cf. 2 East at p. 331.
"Cf. 2 East at p. 332, 102 E.R. 393. 
8811902) 1 K.B. 778, al p. 793.
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Annotation. (c) The Del Credere Cases.
A contract for the employment of a del credere agent need 

not be in writing, although it incidentally involves the answering 
for the debt, def&ult or miscarriage of another person.

The leading ease in England is that of Couturier v. Hostie." 
Parke, B., delivering the judgment of the Court of Exchequer, 
said,4*

The other and only remaining jioint is, whether the defendants are 
responsible by reason of their charging a del credere commission, though they 
have not guaranteed by writing signed by themselves. We tliink they are. 
Doubtless, if they had for a percentage guaranteed the debt owing, or |>er- 
formanee of the contract by the vendee, being totally unconnected with the 
sale, they would not be liable without a note in writing signed by them; but 
being the agents to negotiate the sale, the commission is |mid in respect of 
that employment ; a higher reward is paid in consideration of their taking 
greater care in sales to their customers, and pm-luding all question whether 
the loss arose from negligence or not, and also for assuming a greater share of 
rcs|x)nsibility than ordinary agents, namely, rcs|)onsibility for the solvency and 
performance of their contracts by their vendees. This is the main object of 
the reward being given to them; and though it may terminate in a liability to 
pay the debt of another, tliat is not the immediate object for which the con
sideration is given, and the ease resembles in this resfieet those of Williams v. 
I After," and ('axil ivg v. Aulxrl.** We entirely adopt the reasoning of an 
American Judge (Mr. Justice Cowen) in a very able judgment on tnis very 
point in Wolff v. Kopfwl

The principle of Couturier v. Hastie wax applied and possibly 
extended in the ease of Sutton & Co. v. drey.4® The plaintiffs, 
who were stockbrokers, entered into an oral agreement with the 
defendant, who was not a member of the stock exchange, that 
he should introduce clients to them, and that the plaintiffs should 
transact business on the exchange for the clients thus introduced, 
upon the terms that, as between the plaintiffs and the defendant, 
the defendant should receive one-half of the commission earned 
by the plaintiffs in respect of any transactions for such clients, and 
that the defendant should pay to the plaintiffs one-half of any loss 
which might be incurred by them in respect of such transactions. 
The plaintiffs sued the defendant for one-half of the loss incurred 
in transactions entered into on behalf of one of the clients intro
duce! by the defendant. It was held that the Statute of Frauds 
did not apply because the defendant had im equal interest in the 
transaction with the plaintiffs, or, alternatively, because the main 
object of the agreement was not to guarantee payment of the 
debt of another, but to regulate the terms of the defendant’s 
employment by the plaintiffs. It was not strictly the case of

41 (1S52), 8 Exeli. 40, 155 E.R. 1250, reversed on other grounds (1853) 
9 Exeli. 102, 150 E.R. 43, and affirmed (1850), 5 Ü.L. Cas. 073, 10 E.R. 1005. 

4* H Exeli. 40, at pi». 55, 50.
43 (1700), 3 Burr. 1880; Ames’ Cases on Suretyship, 72.
44 (1802), 2 East 325.
45 (1843), 5 Hill, (N.Y.) 458, Ames’ Cases on Suretyship, 07.
4411894] 1 Q.B. 285, Ames' Cases on Suretyship, 7Ô.
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the employment of a del credere agent nor was it strictly a partner- Annotation, 
ship, hut it was held that the principle of the del credere east's 
applied.

It will be observed that when the del credere eases were in 
Couturier v. Hostie first decided not to lx* within the statute, the 
ground given for the decision was the broadest principle applicable 
to the circumstances—a principle amply broad enough to cover 
the somewhat different circumstances of Sutton d* Co. v. drey— 
broad enough also to cover the very different circumstance of tin- 
other cases previously discussed. As ]>ointed out by Vaughan 
Williams, L.J., in Harburg v. Martin,4T the property cases (includ
ing the document cases) and the del credere eases are cases of 
different species, but all members of one genus. In each of these 
cases there is a main contract—a larger contract—and the obli
gation to pay the debt of another is merely an incident of the larger 
contract. It is not a question of motive—it is a question of object.
The question in each case is, what is the subjt-et matter of tin- 
contract? If the subject matter is the purchase of property, tin- 
getting rid of an encumbrance, the securing of greater diligence in 
the performance of the duty of a factor, or the introduction of 
business into a stock-broker’s office—in all these cases there is a 
linger matter which is the object of the contract. The mere fact 
that as an incident to that contract—not as the immediate object, 
but indirectly—the debt of another person will be paid, does not 
bring the case within the statute. The form of the promise is not 
conclusive. Whether the promisor in terms engages to answer 
for the debt of another or not, it is the substance, not the form which 
is to be regarded. The statute applies only to a special promise to 
answer for the debt, default or miscarriage of another person, 
that is, a promise specially directed to this end.48 It does not apply 
to a promise made with some other main or immediate object.

The case of Williams v. Leper,*9 cited in the judgment of Parke,
B., in Couturier v. Hastie, is a good illustration of the broad prin
ciple. One Taylor, a tenant of the plaintiff, being in arrear for rent 
and insolvent, conveyed all his effects for the benefit of his 
creditors. They employed the defendant to sell the effects and 
accordingly he advertised the sale. On the morning advertised for 
the sale, the plaintiff came to distrain the goods in the house.
The defendant having notice of the plaintiff’s intention to distrain,

47 119021 1 K.B. 778, at pp. 784, 780.
48 “Special promise" meant, for the lawyers of the Restoration. s|>eeial 

(as opposed to indebitatus) assumpsit. Pollock on Contract, Sth e<t., 1911, 
p. 104, note (i); C. D. Herring in 57 (N.8.) Univ. Penn. Lit. Oil (Jiinr, 1909); 
Arnes’Cases on Suretyship, pp. Iff; cf. Street, Foundations of Legal Liability, 
vol. 2, pp. 172-3.

41 (1706), 3 Burr. 1880, 97 E.R. 1152, Ames’ Cas-s on Suretyship, 72.
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Annotation, promised to pay the arrears of rent if lie would desist from dis
training, and the plaintiff did thereupon desist. It was held that 
the promise was not within the Statute of Frauds.

Wilmot, J., considered the distress as being actually made, 
and said that the defendant made the promise to discharge the 
goods. That is only another way of saying that the object of the 
promise was not to answer for the debt of another, but to protect 
the goods of the creditors for whom the defendant was trustee, 
and this seems to lie the simplest and broadest ground u]>on which 
the decision can be based.60

It is only a particular application of the broader principle to 
say that the defendant was liable on his promise because he was 
virtually a purcliaser of the goods11 or because he had an interest 
in the goods apart from his promise11 or because his liability did 
not arise wholly out of his express promise.11 But if there is no 
actual right of distress at the time the promise is made, as for 
instance where1 the promise is made in respect of future rent,14 

the case is within the statute—not being within the exception 
bast'd on the general principle as broadly stated, or any of its 
particular applications.

Lord Mansfield in Williams v. Leper based his decision on the 
ground that the defendant was trustee for all the creditors and 
therefore obliged to pay the landlord who had the prior lien. 
This is not a promise to pay the debt of another. Wilmot, J., said 
that the defendant was in the nature of a bailiff for the landlord, 
and, if the defendant had sold the goods and received money for 
them, an action for money had and received for the plaintiff’s use 
would have lain. In this connection it is to be noted that Anton, J., 
thought that if the goods had not sold for so much as the plaintiff’s 
rent, the defendant would be liable for no more than they sold for.

De Colyar11 cites Williams v. Leper as one of the class of cases 
which may be considered referable to the principle that the statute 
applies only where there is a principal debtor, and in particular as 
an illustration of the principle that a promise made to a third 
person’s creditors to pay the debt of that third itcrson out of the 
proceeds of a sale of that third person’s goods is not within the 
statute.11 Such a promise is not a promise to answer for the debt

10 Cf. Mathew, J., in I/arburg, etc. v. Martin, ( 19021 1 K.B. 77s, at p. 779.
111)e Colyar, Law of Cunrantces, 3rd ed., 100.
61 De Colyar, op. cit., 138.
63 See Stirling, L.J., in Harburp v. Martin, [1902] 1 K.B. at j>. 790, treating 

Williams v. Lever as a type of one of the classes of cases falling within the 
general principle that if the promisor or his property is already liable to the 
promisee, the promise is not within the statute.

14 Thomas v. Williams (1830), 10 B. & C. 004, Lord Tenterden, C.J., 
at p. 070, 109 E.R. 597.

“ Op. rit., pp. 78-81.
16 Cf. Dock v. Boyd it Co. (1880), 93 Va. 40, Ames’ Cases on Suretyship, 40.
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of another person, but a promise to answer for the sufficiency of 
a certain fund, or for the due application of the fund, as the case 
may be. In such a ease you undertake or promise not for another. 
but for yourself. You undertake, not that another shall pay out of 
the proceeds of the sale, but that you yourself will do so. Conse
quently, there is no one liable, or to become liable, in the first 
instance, to do that which you promise or undertake to do, and 
therefore the operation of the statute is excluded. This belongs, 
however, to the second main class of cases, which I propose next 
to discuss.

IV. Guarantee Distinguished from Original Liability.
I proceed now to consider some of the eases which relate to 

de Colyar’s first and second rules.
The eases already discussed afford examples of contracts which 

either are or include true contracts of guarantee, but which have 
been held, on special grounds, not to be within the statute. The 
cast's now to be discussed afford examples of promises which in 
some respects bear a misleading resemblance to contracts of guar
antee but which are not within the statute because they give rise 
to original or principal, not collateral, liability on the promisor’s 
part.

The rules in question are as follows:
1. To nring a case within sec. 4 of the Statute of Frauds, the primary 

liability of another person to the promisee for the debt, default, or miscarriages 
to which the promise of guarantee relates must exist or be contemplated, 
otherwise the statute does not apply, Mid tin* promise is then valid and can 
be sued on, though not in writing68

2. The statute does not apply to any promise to be answerable for 
another, unless such promise is made to tKe creditor, that is to say, to the 
person to whom another is already, or is thereafter to become liable, and who 
can enforce such liability by action.69

It is elementary that in a contract of guarantee there must 
always be three parties in contemplation : a principal debtor 
(whose liability may be actual or prospective), a creditor, and a 
third party who in consideration of some act or promise or for
bearance on the part of the creditor promises to discharge the 
debtor’s liability if the debtor fails to do so.

The leading case as to the necessity for the liability of a third 
party, i.e., the existence of a principal debtor, is Birkmyr v. 
Darnell,™ reported as follows in Salkeld :

Declaration, That in consideration the plaintiff would deliver his gelding 
to A, the defendant promised that A should re-deli vex him safe; and evidence 
was, that the defendant undertook that A should re-deliver him safe; and 
this was held a collateral undertaking for another: for where the undertaker 
comes in aid only to procure a credit to the |>arty, in that case there is a

68 15 Halsbury, para. 889; De Colyar, Law of Guarantees, 3rd ed., 
p. 65, rule 1.

'* 15 Halsburv, para. 891 ; De Colyar, op. cil., p. 66. rule 2.
•• (1704), 1 Salk. 27. 91 E.R. 27.

Annotation.
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Annotation, remedy against Imth, ami both arc unswerabl- according to their distinct 
engagements; hut when* the whole credit is given to the undertaker, ho that 
the other part y is but as his servant, and then* is no remedy ag:iinst him, 
this is not a collateral undertaking; but it is otherwise in the principal ease, 
for the plaintiff may maintain definite u|miii the bailment, against the original 
hirer, as well as annum jwit iqion the promise against this defendant.

It appears from the fuller report of the east* in Lord Raymond’s 
Reports11 that upon the argument, Holt, C.J., with Powell and 
(lould, JJ., seemed to he of the opinion, against Powys, J., that the 
east* was not within the statute, because English (to whom the 
horse was delivered upon the defendant’s promise that it should 
be re-delivered) was not liable on the contract, for if any action 
could be maintained against English, it must be for a subsequent 
wrong in detaining the horse or actually converting it to his own 
use, and Powell, J., said:

That that rule, of what things shall he within the statute, is not confined 
to those east's only, where there is no remedy at all against the other, but 
where there is not any remedy against him on the same contract.

The last day of the term the Chief Justice delivered the opinion of the 
Court. He said, that the question had been proposed at a meeting of .bulges, 
anil that there had been great variety of opinions between them, because the 
horse was lent wholly upon the credit of the defendant; but that the Judges 
of tliis Court were all of opinion, that the case was within the statute. The 
objection that, was made was, that if Knglish did not re-deliver the horse, 
he was not chargeable in an action u|wn the promise, but in trover or detinue. 
which are founded upon the tort, and are for a matter subsequent to the 
agreement. Hut I answered, that Knglish may be charged on the bailment in 
detinue on the original delivery, and a detinue is the adequate remedy, and 
upon the delivery Knglish is liable in detinue, and consequently this promise 
by the defendant is collateral, ami is within the reason, and the very words 
of the statute; and is as much so, as if, where a man was indebted, J. S., in 
consideration that the debtee would forbear the'man, should promise to pay 
him the debt, such a promise is void” unless it be in writing.

V. Promise to Answer for Tort of Another.
De Colyar4* properly refers to the case of Birkmyr v. Darnell 

as raising a doubt as to the applicability of the statute to a promise 
to be responsible for the future wrongful act or tort of a third 
person,11, but it is not easy to follow the reasoning of his statement 
that “Any doubt that may have been caused by these observations 
of Justice Powell, or by the decision in Head v. Nash,61 was certainly 
entirely removed by the case of Kirkham v. Marter."•• In neither 
of the two last mentioned cases was a promise given in respect of 
the future liability in tort of a third person.

11 2 Lord Raym. 1085, 92 K.R. 219, Ames’ Cases on Suretyship, 12, 
sub nom. Ruckmyr v. Darnall.

11 Strictly speaking, “void” should be “unenforceable." The mistake is 
not uncommon in the older eases.

13 Op. cil., pp. 02, 03.
11 Because the Court was at such pains to find a liability in contract. 
n (1751), 1 Wile. K.B. 305, 95 K.R. 032, Ames’ Cases on Suretyship, 26. 
** (1819), 2 B. & Aid. 613, 100 K.R. 490, Ames’ Cases on Suretyship, 23.
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In Kirkham v. Marier the defendant’s son without leave or 
license, had ridden the plaintiff’s horse, thereby causing the horse’s 
death. In consideration of the plaintiff’s refraining from suing 
the defendant’s son for damages for the wrongful act, the defendant 
promised to pay certain sums to the plaintiff. It was held that the 
defendant’s undertaking was a promise to answer for the délit, 
default or miscarriage of another within the statute, and was there
fore unenforceable because it was not in writing.

In the earlier case of Read v. Nash it appeared that the defend
ant Nash had promised one Tuack to pay £50 and the costs of i>n 
action brought by Tuack against one Johnson for assault and 
battery, in consideration that Tuack should not proc<H»d to trial 
but should withdraw his record. Tuack withdrew the record, 
and his executor Read brought action against Nash upon his 
promise. l>ee, C.J., delivered the judgment of the ( ourt as follows 
(at p. 306) :—

The single question is, whether this promise, which is confessed by the 
demurrer not to have been in writing, is within the Statute of Frauds and 
Perjuries; that is to say, whether it be a promise for the debt, default, or 
miscarriage of another |>erson; and we are all of opinion that it is not, but 
that it is an original promise sufficient to found an nssunqwit upon against 
Nash, and is a lien upon Nash, and upon him only. Johnson was not a 
debtor, the cause was not tried, he did not apjiear to be guilty of any default 
or miscarriage, there might have been a verdict for liiin if the*cause had been 
tried for anything we can tell; he never was liable to the particular debt, 
damages, or costs. The true difference is between an original promise and 
a collateral promise; the first is out of the statute, the latter is not when it is 
to pay the debt of another which was already contracted.

De Colyar67 submits that the distinction between the two caws 
is perfectly clear.

In Head v. A’ash the promise simply was, forbear to jtroceed with the action 
you have commenced against A. and / will pay you £50. In Kirkham v. 
Marier it was, do not make A. pay for his default, and I will do so myself.

The distinction between an original undertaking and a col
lateral undertaking is of course fundamental, and it is true that 
Read v. Nash was distinguished in Kirkham v. Marier on the ground 
that in the former case the undertaking was an original one, 
while in the latter it was collateral. The difficulty is to find any 
such distinction in either the form or the substance of the promises 
in the two cases in question. The only substantial difference6» in 
the facts is that in Kirkham v. Marier the liability of the third 
party was admitted, whereas in Read v. Nash it was not admitted. 
There is however no reason for assuming in the latter case that 
the action against the1 third party was groundless, in view of the 
fact that Nash promised to pay £50 and the costs in order to 
prevent it from being brought to trial.

67 Op. oil., p. 87.
68 Subject to the question whether in Read v. Nash the liability of Joli» 

son was extinguished. See the case of Uird v. Gammon, infra 19.
2—55 D.L.R.
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Annotation. In Fish v. Hutchinson•• it appeared that an action had been 
commenced by the plaintiff against one A, and the defendant, in 
consideration that the plaintiff would stay his action, promised 
to pay the money owing by A. It was held that the promise1 was 
within the statute*. Head v. Nash was distinguished on the ground 
that in that case it was doubtful whether there was the existing 
liability of a third party, whereas in Fish v. Hutchinson there was 
the* debt of aneither still e xisting anel a promise to pay it.

l)e( olyar70says:
It is quite* pe.ssible to distinguish Head v. hash from Fish v. Hutchinson. 

I'or in Head v. Hash the* promise* of the* defvnelnnt was to pay 17)0 and costs. 
<)n tin* othe*r hand in Kirkhnm v. Marier and Fish v. Hutchinson, the defend
ants promised not to pay the plaintiff a fixed sum eif money, but something 
that a third persem was iiuble* to pay.

It is re sped fully submitted that the* abeive* me*nt iemed effeirts 
to distinguish Head v. Nash freun the- late r e*ase s are* ne>t prexlue-tive 
eif any tangible* or imifitable result. The elistinction between an 
aehnitteelly valiel claim against a third party anel a claim which, 
theiugh not aelmitte-el. is asse rtcel by actiem eir otherwise seriously 
maintained, seems to lie unreasonable* anel unsatisfactory as a 
test of the applicability of the* statute* to the* promise* made by the* 
elefeneiant. If the* claim against the* third party is admittedly 
invalid, cadit qvaestio, be*cause there* is no principal délit to which 
the* ele-fenelant's promise can tie collateral. But it se-e-ms unreason
able* to assihne* the* invalidity of the claim against the* third party 
feir the* pun>oee* eif making liable, as on an original promise*, a persem 
whose promise is maele* with respect to that claim.

As regards the* sufficiency eif the* consideration for a guarantee 
it has been helel that if A be’ieve-s in geieid faith that lie- has a 
fair chance eif success, a reasonable* ground for suing B, anel forbe ars 
to sue B on the* faith eif (”s promise* to pay, (‘ will be bound if 
his promise is e*vielenced as required by the* statute*.71 It woulel 
se*e*m reasonable that in such a case B's promise* to pay either the 
ameiunt eif A's claim against B, e>r a definite* sum eif money, in 
consieIe*rat iem eif A’s forbe*arance, shoulel prima facie be* considérée I 
a collate*ral promise*—a promise to answer for the debt, default 
eir miscarriage eif another person.78 Whether the* claim against 
B woulel have* been held valiel in an action by A against B or not. 
it is at legist a claim which (’ considers to be* a sufficient foundation 
feir his promise*. In such a case it se*e*ms unsatisfactory to make*

•» - I7.V.I . *2 Wils. K.B. 1)4. ttf> E.R. 704.
70 Op. rit., p. kk.
71 Sri*, c.f/., Callischer v. HischofTsheim (1870,1, L.R. •> Q.B. 441); Milts \ . 

New Zealand Alford Estate Co. (1886), 32 C|i. 1). 206; Drewry v. Percival 
(1900), 19 (J.L.R. 403.

78 Always assuming that the claim against B is not extinguished ns .i 
result of the transact iem between A and (’.
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the enforceability of ( "s promise ifopcnd upon the validity of the 
claim against B, because the result would be to impose upon the 
court which has to pass upon the enforceability of A’s claim 
against the defendant C the necessity of passing also upon the 
validity of a disputed claim by A against 13, although B may not 
be a party to the action and the Court may not have before it 

material for deciding the question of B’s liability.
It may be noted that in the Massachusetts ease of Dexter v. 

Blanchardn the Court repudiated the doctrine that an oral agree
ment to answer for the debt of another would he enforceable if 
it could be shown that tin* original contracting party could have 
established a good defence to the debt in an action against him.

It seems better to say that Head v. Nash was in effect overruled 
by Kirkham v. Marier,'* or in other words that the decision in 
Head v. Nath that the promise there in question was an original, 
not a collateral, promise was wrong on the facts, and that the case 
is indistinguishable from Kirkham v. Marier, in which the promise 
was clearly collateral. This conclusion is. however, to be read 
subject to the construction put upon Head v. Nash in the case of 
Bird v. (iammon74 in which the earlier case was expressly followed. 
One Lloyd, being an execution debtor of the plaintiff, conveyed 
all his property to the defendant, the defendant undertaking to 
pay Lloyd's creditors. The plaintiff then, with the consent of 
Lloyd and the defendant, withdrew his execution. It was held 
that the defendant's undertaking was not a promise to pay the 
debt of a third person, but an agreement that if the plaintiff 
would forego his claim on Lloyd, the defendant would pay the 
amount of the debt on his own account. It was objected that 
the plaintiff, if he failed in this action, might still sue Lloyd or 
issue execution; but it was answered by Tindal, ('. J., 
if lie were In do so. Lloyd might shew, on plea or audita auerela, that on good 
consideration the plaintiff gave m> his remedy against Lloyd, and took the 
defendant's liai ij lit y instead; which though not nrojierly accord and satis
faction. would he a complete defense on the general issue; (hunt v. ('hee*cman',t 
and the eases there cited.

■' ll Allen (93 Mass.) 305 (1865), Ames' Cases on Suretyship, 26. Tliis 
was said, however, in a case in which the principal debtor was an infant and 
the debt was not for necessaries. There are cases both in Kngland and the 
l nited States in which it has been held that in such a case the promise is an 
original one and outside the statute by reason of the absence of any principal 
debt. Harris v. Iluntbarh (1757), 1 Burr. 373, 97 K.R. 355; Cnapin v. 
La/thini, 20 Pick. (37 Mass.) 407 (1838); Do mu y v. // inchvuni, 25 1 ml. 453 
(18051. Probably a distinction must be made between the contract of an 
infant which is merely voidable1 and one ut>on which it is legally inqiossible 
for him to incur personal liability. Halsburv, Laws of Kngland, vol. 15. 
p. 459.

•* See note to Forth v. Stanton, 1 Wins. Saunders 210, 85 K.R. 217.
,s (1837), 3 Bing. (N.C.) 883, 132 K.R. 050, Ames' Cases on Suretyship, 29.
7* (1831), 2 B. A: Ad. 328. 109 K.R. 1165.

Annotation.
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Annotation. The case was therefore decided on the ground that there had 
been novation and an extinguishment of the original debtor’s 
liability.

Of course if the effect of the promise is to extinguish the 
liability in respect of which the promise is made, the promise must 
be an original promise. It cannot be a collateral promise if there 
is no continuing liability of another to which it is collateral. But 
it is to be observed that in Bird v. Gammon the Court has virtually 
invented a new ground of justification for Read v. Nash. If the 
effect of Nash’s promise and the withdrawal of the record in the 
action against Johnson was to extinguish Johnson’s liability to be 
sued, then clearly Nash’s promise was an original promise for which 
no writing was required. But this view of Read v. Nash puts it 
in a different class of cases. Looked at in this way, it is no longer 
a decision that the defendant’s promise was original because 
Johnson’s liability to the plaintiff was uncertain, as put in the 
case itself, and it is no longer difficult to distinguish it from 
Kirkham v. Marier and Fish v. Hutchinson. In each of the 
latter cases we must assume that the liability in respect of which 
the promise was made was not extinguished by the transaction 
between the plaintiff and the defendant, otherwise the decision 
would be clearly wrong as the decision in Read v. Nash would be 
clearly right.

In Goodman v. Chase71 the plaintiffs having recovered judgment 
ami sued out a ca. sa. under which the defendant’s son was arrested, 
the defendant promised to pay the damages and costs. It was 
held that the promise was an original promise in consideration of 
the discharge of the debt as between the plaintiffs and the defend
ant’s son. It will be observed that this case was a simple one in 
this respect, that there was no question but that the debt was 
discharged as a result of the transaction between the plaintiffs 
and the defendant, because the discharge of the defendant’s son 
from custody with the plaintiff's consent operated in law as a 
discharge of the debt. The defendant alone was liable and his 
promise was necessarily original, not collateral. It was therefore 
unnecessary to consider whether the memorandum signed by the 
defendant was sufficient under the statute.71

77 (1K18), 1 B. & Aid. 297, 106 E.R. 110, Ames' Cases on Suretyship, 27; 
cf. Eden v. Chaffer, 160 Mass. 225 (1843); Bailey v. Gillies, 4 O.L.R. 1K2, 
at p. 190.

71 The sufficiency of the memorandum was disputed on the authority of 
TVoin v. W aril ers (1804), 5 East 10, 102 E.R. 972, which was long regarded ; - 
of doubtful authority, but was at last confirmed by Saunders v. Wakefield 
(1821), 4 B. & Aid. 505, 106 E.R. 1054; DeColyar, op. eit., pp. 163-4. Bv 
statute in England (19& 20 Viet. ch. 97, see. 3) and in Ontario (R.R.O. 1914, 
ch. 102, sec. 6) the consideration for a guarantee need not now appear in the 
memorandum.
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The cases already mentioned leave open the question whether 
a promise to answer for the future liability in tort of another 
person is within the statute. In Kirkham v. Marter the liability 
was purely tortious, but the wrongful aet had been already com- 
mitted when the defendant’s promise was made. In Birkmyr 
v. Darnell the liability which was the subject of the promise was 
merely contemplated when the promise was made, but the Court 
found it jxjssible to regard it as a liability arising out of contract.

It is bite resting to note, however, in connection with Birkmyr 
v Darnell, that whether or not the action of detbiuc is technically 
an action founded on contract, it has been held in modem times 
that, where a person is sued in detinue for holding goods to which 
another person is entitled, the real cause of action in fact is a w rong
ful act, and not a breach of contract, because it may arise when 
there is no contract, and the remedy sought is not a remedy 
which arises upon a breach of contract.79

It is probable in any ease that the words of the statute are 
wide enough to cover a promise to answer for the future w rongful 
act of a third person not arising out of a contract,80 but in practice 
a promise to answ er for the future default or miscarriage of another 
person usually refers to some contractual liability of that other 
person.
VI. Cases in which the Guarantee precedes the Principal Liability.

The cases in which the guarantee precedes the liability of the 
prbici]Nil debtor, that is, in which the guarantee is given in order 
to obtain credit for another person, raise some questions which 
require special consideration.

As Street jxnnts out, 81 it seems strange that it did not occur 
to the Courts, when the interpretation of the statute was yet 
<fixin, that the words “to answer for the debt, default, or mis
carriage of another” contemplated only claims already in existence 
at the time the collateral promise is made.

It will be noticed that all personal engagements by the representatives 
of a deceased person must necessarily be collateral to existing claims. Strong 
reasons may be advanced for believing that the succeeding clause contemplated 
the same situation. The reason of the statute certainly does not apply with

79 liryant v. Herbert (1878), 3 C.P.D. 389, C.A., reversing 3 C.P.D. 189* 
The question what was the nature of the action of detinue had lieen an open 
question for several centuries. See Pollock A Maitland, Hist. Eng. Law, 2nd 
ed., vol. 2, p. 180. Anson (Contract, 14th ed., 1917, p. 62, 3rd Am. ed., 1919, 
p. 74) adds: “ Detinue is in fact founded in bailment, but the contract of bail
ment imposes general common law duties the breach of which may be treated, 
and should be trested, as a wrong. The judgment of Collins, L.J.*in Turner v. 
StaUibrass, [1898] 1 Q.B. 56 at 59, states this clearly.”

80 As to the different meanings suggested for the words •‘debt,” “default” 
and “miscarriage” see 15 Halsburv, p. 455, para. 884, note (s).

81 Foundations of Legal Liability (1906), vol. 2, p. 188; cf. I)c Colvar, an. 
eit., pp. J08-109.
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Annotation. un much force where the guaranty is given before the principal obligation is 
incurred an where tlie collateral promise is made afterwaixls; for the guaranty 
almost invariably draws the consideration, r.g., the credit from the promisee.

Recognition of the distinction just stated would have made the clause in 
question vastly less radical than it actually proved to be. Lord Mansfield 
had the acumen to jierceive that the statute did not applx to any case where 
the promise sued on induced the creation of the principal obligation.82 Vpon 
further consideration, however, this distinguished Judge found that the law 
was already settled differently and that the rule was t«* *o firmly fixed to be 
shaken.*-1 At a later day, Huiler, J., had occasion to lament that the question 
was no longer o|>en for consideration.*4

In Jones v. Cooper16 Lord Mansfield, at the close of the 
argument, said, “The general distinction is a clear one, and upon 
that distinction the cast* which has been cited fMuwbrey v. 
Cunningham) was determined. Where the undertaking is before 
delivery, and there is a direction to deliver the goods, and 'I will 
see them paid for,’ it is not within the Statute of Frauds. Rut 
then* may be a nicety where the undertaking is before delivery, 
and yet conditional as this is. It turns pimply upon the under
taking being in ease the other did not pay. We will look into it." 
On the following day he delivered the unanimous opinion of the 
Court that the promise by the defendant to pay, if Smith did not, 
was a collateral undertaking within the statute.

In Peckham v. Faria** the promise—“You may not only 
ship that parcel, but one, two, or three thousand more, and 
1 will pay you if he docs not"—-was in form indistinguishable 
from that in Jones v. Cooper, and the same result was reached. 
Lord Mansfield said:

Before the case of Joncs v. Coomr I thought there was a solid distinction 
between an undertaking after credit given and an original undertaking to 
pay; and that, in the latter case, the surety, being the object of the confidence, 
was not within the statute; but in Jones v. Cooper, the Court was of opinion 
that wherever a man is to be called upon only in the second instance, he is 
within the statute; otherwise, where he is to be culled ujion in the first instance.

In Matson v. Wharam*7 the defendant asked Matson, one 
of the plaintiffs, if he was willing to serve one Robert Coulthard 
of Pontefract with groceries; he answered that they dealt with 
nobody in that part of the country and did not know Coulthard: 
to which the defendant replied, ‘If you do not know him you 
know me, and I will see yon paid." Matson then said he would 
serve Coulthard; and the defendant answered, “He is a good 
chap, but 1 will see you paid." A letter was afterwards received 
by the plaintiffs from Coulthard containing an order for goods,

1,2 Muwbrey v. Cunningham (.1773), cited in Jones v. Coo/ter (next note
*3 Jones v. Cooper (1774), 1 Cowp. 227, 98 E.R. 1058, Ames' Cases on 

Suretyship, 2.
84 Matson v. Wharam (1787), 2 Term Rep. 80, KH) E.R. 44. See language 

of Parker, C.J., in Perley v. Spring, 12 Mass. 297 (1815), afterwards dis
approved in Cahill v. Bigelow, 18 Pick. (35 Mass.) 309 (1836).

HR l 'hi supra.
« (1781) 3 Doug. 13, 99 E.R. 514.
17 -1787) 2 Term Rep. SO, 1(H) E.R. 44.
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and the goods were sent to (oulthard aeeordingly. The goods 
were charged to ('oulthard in the plaintiff's books. They wrote 
to ('oulthard for payment, and getting no answer they applied to 
the defendant, who refused to pay. In form, it will he observed, 
the promise was indistinguishable from that in Mawbrey v. 
(’unningham, and therefore it was not open to liio Court to dis
tinguish the cases upon the ground put forward by Lord Mansfield 
in Jones v. Cooper. It was necessary either to follow or to over
rule Mawbrey v. Cunningham, and the Court chose the latter 
alternative. Huiler, J., said:

If this were a new question, the leaning of my mind would lie the other 
.way; for Lord Mansfield’s reasoning in the ease of Mawbrey and Cunningham 
struck me very forcibly. But the authorities are not now to he shaken; 
and the general line now taken is, that if the jiersou for whose use the gisais 
are furnished be liable at all, any other promise by a third |ierson to pax that 
debt must be in wriiing. otherwise it is.void by the Statute of Frauds, 29 Car. 
"2, eh. 3.

In the same sense in liirkmyr v. Darnell88 it had been already 
pointed out that “where the whole credit is given to the under
taker, so that the other party is but as his servant, and tin re is no 
remedy against him. this is not a collateral undertaking,” and 
the report in Salkeld closes with the billowing illustration:

Et jter cur. If two come to a shop, and one buys, and the other, to gain 
him credit, promises the seller, // hr dues not /my you. / will, this is a collateral 
undertaking, and void without writing, by the Statute of Frauds. Hut if 
he says, let him have the goods, / will be your payvmatrr, or / will ace you paid, 
this is an undertaking as for himself, and he shall be intended to he the very 
buyer, and the other to act but ns his servant.

From a comparison of the last illustration given in Iiirkmyr 
v. Darnell with the w ords of the undertaking in Matson v. Whararn, 
it results that the form of words used is only 'prima facie a test, 
of the nature of the promise. As expressed by Brewer. in 
delivering the judgment of the Supreme Court of the Cnited 
States in Davis v. Patrick,*9 “the real character of the promise 
does not depend altogether upon the form of expression, but 
largely on the situation of the parties.”

Un the one hand, the promise may be absolute in form, prima 
facie implying original liability, as “ 1 will see you paid " or ” I will 
be your paymaster.” It may nevertheless Ik* shewn that credit 
is in fact given by the promisee to a third party, who becomes 
personally liable, and that the* promisor's liability is really 
collateral. In Keale v. Temple,90 for instance, the defendant, 
a first lieutenant in the Navy, serving on the ship Boyne, promised 
to see the plaintiff paid for clothing to be sup]died to the crew. 
A verdict in favour of the* plaintiff was held to be against the 
weight of evidence, the Court considering that credit was given 
to the crew in the first instance.

<1704), 1 Sulk. 27. 91 K.R. 27.
<1891). 141 V.S. 479.

H (1797), 1 B. * P. 158, 120 F it. 834.

Annotation.
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Annotation. On tlu- other hand, the promisor may use language prima fade 
implying that some one else is hound, as “I will pay if A does not 
pay.” The implication tliat the promise is collateral may never
theless be rebutted by proof that credit vas given solely to the 
promisor or that there was in fact no principal liability to which 
the promisor’s liability could be collateral, as, for instance, where 
goods are furnished to a third ]K* *rson on the credit of the promise 
but the third person gives no order or docs not become liable at 
all. In Mease v. Wagner11 the defendant promised to pay for 
certain articles for the funeral of Mrs. Bradley, saying, “Charge 
them to the estate of Dr. Bradley, and as soon as his nephew comes 
to town he will pay for them, or I will.” As neither the estate of 
Dr. Bradley nor his nephew was liable, the defendant’s promise 
was held to be an original undertaking and therefore not within 
the statute.

If the promise sued on embodies the only liability arising out 
of the transaction in respect of which the promise is made, the 
promisor’s liability is necessarily original, and the statute does 
not apply. Street** refers to the illustrations given in Birkmyr v. 
Darnell, and adds,

This rule has been reduced to greater certainty, though |>08sibly not 
without some violence to principle, by 1 olding that the credit must be extended 
solely to the promisor in order to keep the statute from applying. Therefore, 
if any credit at all is given to the purchaser, the promise must be in writing.“ 
In cases of this kind, where one party is said to come in aid to procure credit 
for another, it is iiossible for the tradesman to give credit to them botn jointly. 
If this be done, both are liable as debtors and no writing is necessary.84

The loading modem English case is Laheman v. Mount- 
Stephen.** The plaintiff Mountstephen, a contractor and builder, 
had completed for the board of health of the town of Brixham 
a main sewer in the town, and the board, under statutory authority, 
had given notice to the owners of certain houses directing them 
to connect their drains with the main sewer and stating that if 
they failed to make the coiuiections the board would do so at 
their cxi>ense. The householders did not obey tlu- order, and the 
surveyor of the board asked the plaintiff to procure the material 
and do the work. The plaintiff declined to do either unless the 
board would be responsible for the payment. An order of the 
board was given as to the material and the plaintiff procured

01 (1821), 1 McCord (S.C.) 395, Ames’ Cases on Suretyship, 20.
82 Foundations of Inégal Liability (1906), vol. 2, pp. 18o-6.
” Matron v. Wharnm, supra.
84 Swift v. Pierce, 13 Allen (95 Mass.) 136 (1866); Gibbs v. Blanchard. 

16 Mich 292 (1867); Ames’ Cases on Suretyship, 4; Wainwrighi v. Straw, 15
Vt. 215 (1843).

* (1874), L.R. 7 ILL. 17, Ames’ Cases on Suretyship 14, affirming tin- 
decision of the Court of Exchequer Chamber (1871), L.R. 7 Q.B. 196, which
had reversed the judgment of the Court of Queen’s Bench (1870), L.R. 5 Q.B. 
613 (Mountstephen v. Laheman).
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the necessary piping, hut still declined to do the work. Some Annotation, 
days afterwards a conversation took place between the plaintiff 
and the de fendant I>akeman, the chairman of the board.•• Ijikc- 
man said, “What objections have you to make these connections?”
The plaintiff answered, “I have no objection to do the work 
if you or the local board will give me the order.” Lakeman 
replied, “Mountstephen, you go on and do the work, and I will 
see you paid.” The plaintiff thereupon did the work and charged 
the account to the hoard, and upon its refusal to pay brought 
action against the defendant. It was held that Lakeman had 
undertaken to pay ]>crsonally, the liability being an original 
liability to which the statute did not apply.

Lord Cairns considered thaï tin* natural meaning of the 
plaintiff’s words was that he would do the work either if he had 
a formal order from the board or if lie had a personal order from 
Lakeman, and that I^akeman gave him a i>cr8onal order. I^ike- 

«1 man thus rendered himself personally liable in the first instance, 
and neglected afterwards to protect himself by obtaining from 
the board a formal order and acting and paying under that order.*1

Lord Selboumc, in the course of his concurring opinion,
I said,

There arc some observations in the opinions of the learned Judges of the 
Queen’s Bench which certainly do look at first sight as if some of those learned 
Judges thought that there might be a valid contract of suretyship,—although 
there might be in truth no principal debtor. If that was the view of the 
learned Judges, with all res|>oct to them, 1 must confess myself unable to 
follow it. There can be no suretvsliip unless there be a principal debtor, who 
of course may be constituted in the course of the transaction by matters ex 
post facto, and need not be so at the time, but until there is a principal debtor 
i here can be no suretyship. Nor ran a man guarantee anvbody clse’s debt 
unless there is a debt ot some other |XT8on to be guaranteed.81

96 The words of tliis conversation are taken from the judgment of Lord 
Æ Cairns, L.C. The plaintiff's version alone is material, because the jury found 

a verdict for the plaintiff, and the only question in the Appellate Courts was 
whether there was sufficient evidence for the jury of an enforceable promise. 
The Queen’s Bench directed a nonsuit to be entered on the ground that the 
defendant’s words under the circumstances amounted only to a promise to pay 
if the hoard did not. On appeal tne Exchequer Chamber reversed this 
decision.

17 In other words no credit was given to the board. In tliis sense the 
<‘;«se was followed in Ontario in Betrie v. Hunter (1884), 10 A.R. (Ont.) 127, and 
Snnpson v. Dolan (1908), 16 O.L.R. 459. The last mentioned ease was dis 
tinguisbed on the facts in McWiUiam v. Sovereign Bank (1909), 14 O.W.R. 
561. In Gillie* v. Brown (1916), 31 D.I..R. 101, 53 Can. 8.C.R. 557, affirming

a Brown v. Coleman Development Co. (1915), 26 D.L.R. 438, 35 O.L.R. 219, 
it was held on the facts that the promise made by the defendant Gillies to 
repay to the plaintiff money advanced by the latter for the benefit of the 
defendant company was not within the statute.

81 Lakeman v. Mountstephen was distinguished in Ontario in Bond v. 
I reahey (1875), 37 U.C.R. 360, and James v. Balfour (1882), 7 A.R. (Ont.) 461, 
the promises being similar in terms but there being a continuing liabilit v of a 
third person.
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Annotation. The foregoing eases illustrate the first rule,” that a promise 
is not within the statute unless there* is an existing or contemplated 
liability of a third person to which the promise is collateral. 
On the same principle, a promise to procure the signature of a 
third |M*rson to a guarantee is not within the statute, this not 
being a promise to answer for another,100 though a promise to 
give a guarantee in the future is within the statute.101

VII. The Promise must be made to the Creditor.
The second rule1"* requires that a promise, to be within the 

statute, shall be made to the creditor of the third person. Thus 
a promise made to a debtor to pay what he owes or is liable for is 
not within the statute.103

It has also been held that a promise to a firm of which the 
promisor is a member to pay what a third person owes to the 
firm, if the third ]x*rson fails to pay, is not within the statute. 
Such a promise is not a promise to the creditors, or at least not 
one which the creditors could enforce at law, but is a promise 
by one partner to his co-partners to make good to the firm the 
loss if a debtor of the firm fails to pay what he owes to the firm.101

There remains one difficult class of easts which illustrate 
the rule that the promise must be made to the creditor. The 
so-called indemnity vases oblige us further to define the rule 
by saying that the promise must be made to the creditor in his 
capacity as creditor. The promise under the statute “must 
be distinguished from a contract of indemnity, or promise to 
save another harmless from the result of a transaction into which 
he enters at the instance of the promisor.”106

The leading ease as to a contract of indemnity is Thomas 
v. Cook10* A and B dissolved partnership, it being agreed that 
A should take* upon himself the payment of certain debts and 
that a bond should be executed by A and two other persons 
to save B harmless from the payment of the debts. Thereafter 
the plaintiff, at the request of the defendant, executed a bond

That is, I)«* Colyar's first rule, stated at the beginning of this i>a|H*r.
100 liushcll v. Hr,n'en (1834), 1 Ring. (N.C.) KM, 131 L It. 1056, Amro 

Cases on Suretyship, 21.
101 Mallet v. Hate man (1805), L.R. 1 C.P. 103, Ames' Cases on Surety

ship, 50.
'"* De Colyar's second rule, stated at the beginning of this paper.
103 Eastu'mnl v. Kenyon (1840), 11 Ad. & L. 438, 113 Ivll 4M2, Ames' 

Cases on Suretyship, 312; Harktr v. Hurkiin, 2 Den. (N.Y.) 45 (1840). So. 
if the promise is made to one who is neither creditor nor debtor. Reader \. 
Kingham (1802), 13C.B. (VS.) 344. 143 L.R. 137.

104 In re Hoyle, lloyl, v. Hoyle, 11893) 1 Ch. 84.
106 Anson on Contract, 14th ed. (1917), p. 80, 3rd Am. ed. 1919, p. 95.
I* (1828). 8 B. «V C. 728, 108 L.R. 1213. Ames' Cases on Suretyship, 48; 

,-f. Harrison v. Sawlel, 10 Johns. (N.Y.) 242 (1813), Ames’ Crises on Suretyship, 
54.
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together with tin* defendant and A, the defendant orally promising 
the plaintiff to save him harmless from any payments whieh he 
might have to make under the l oud. The plaintiff was afterwards 
compelled to pay under the bond and sued the defendant. It 
was held that the defendant’s promise to indemnify the plaintiff 
was not within the statute.

A different conclusion was reached in Green v. ('reHsirell101, 
hut the last mentioned case was disapproval in Wildes v. Dudloie,10* 
an<l other cases, and finally Thomas v. Cook ami Wildes v. Dudlow 
were approved and followed in the important case of Guild v. 
Conrad.'09

The case of Guild v. Conrad is particularly instructive, because 
it affords an illustration of both an indemnity and a guarantee, 
and it is admittedly very near the line. The plaintiff (William 
Binney) carried on business under the name of (iuild & Co. in 
London. He was in correspondence with a Demerara firm of 
Conrad, Wakefield & Co., one of the partners in whieh was a 
son of the defendant Julius Conrad. By a letter of Juno, 1888, 
the defendant agreed to guarantee payment up to L'ô.OOU, of 
drafts made by the Demerara firm upon the plaintiff and accepted 
by him if funds should not be provided at maturity by the drawers. 
There is no question but that that was a guarantee in the proper 
sense of the term, that is, an undertaking to be responsible up 
to £5,000 if the Demerara firm should make default. That 
undertaking was in writing; but in March, 1801, the defendant 
orally agreed to increase the guarantee to £6,(MM) in consideration 
of the plaintiff's agreeing to increase the credit of the Demerara 
firm to £10,000. The plaintiff claimed the increased amount 
under this oral guarantee, but the trial Judge (Mathew, J.) held 
this part of the action not maintainable because of the Statute 
of Frauds, and no appeal was taken from this part of his judgment. 
The plaintiff also claimed upon an oral promise of the defendant 
made in December, 1891, and another made in January, 1892, 
when Home bills drawn by the Demerara firm were coming due 
which the plaintiff was unwilling to accept in view of the over
drawn state of the firm’s account. The evidence was conflicting 
as to what was said at the interviews which took place between 
the plaintiff and the defendant on these two occasions, but the 
trial Judge found that the defendant promised the plaintiff that 
if the plaintiff accepted the bills drawn by tlie defendant's son’s 
firm, the defendant would provide funds to enable the plaintiff 
to meet the bills at maturity, and held that the defendant's

11,7 ' 1S3!*1, K) Ad. A- K. 453, 113 L.lt. 172. Ames’ Cases on Suretyship. 10.
(18741, I .11. It* Kcj. lt*S, Ames Cases on Suretyship, 52; cf. Tin hi v. 

Mon ition, 110 X.Y. 203 (isst*).
I0* [18114] 2Q.II. KK.1

27
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Annotation. promise was not a contract to pay if the firm did not pay, because 
there was no expectation that the firm would be able to pay. 
On the faith of that promise the plaintiff accepted the bills. The 
Court of Appeal, affirming the trial Judge, held that the defendant 
was liable, following the case of Thomas v. Cook, and some later 
cases.

Street118 says,
This class of cases lias given a great deal of trouble, for it often happens 

that two antagonistic elements are found in the transaction, one of which 
would seem to shew that the undertaking is indejtendent and therefore not 
within the statute, while the other would as clearly indicate that the statute 
applies. Thus, the giving by C to A of a promise to indemnify him for some 
act of his own may occur in a case where there is an implied obligation on 
the part of B also to indemnify him for the same act. As we have already 
seen, a promise to satisfy an obligation which is already valid as against 
another is almost necessarily within the statute. These two antagonistic 
factors have led to confusion and conflict.

Guild v. Conrad, though not cited by the author of the passage 
just quoted, is a striking example of a case in which antagonistic 
elements arc found. The fact that as a result of the defendant’s 
promise a further credit was in effect to be given by the plaintiff 
to a third j>erson, who would thereby become subject to a further 
liability, might have been considered by the Court as a ground for 
regarding the defendant’s promise as collateral, but the ( ourt found 
in the transaction other elements indicating that the promise was 
original. On the other hand, if the liability of the third party is 
existing, not merely in contemplation, at the time of the defendant's 
promise, it would appear to be impossible to regard the transaction 
as a contract of indemnity.

(hi the point last mentioned it will Ik* sufficient, in conclusion, 
to refer to the English case of Harburg, etc. v. Martin,111 and the 
earlier Ontario case of Beattie v. Dinnick,112 which were similar in 
their circumstances, and in each of which it was unsuccessfully 
argued that the transaction amounted to a contract of indemnity. 
The facts of Harburg v. Martin have already been mentioned.113 

In Beattie v. Dinnick the plaintiff was the holder of a promissory 
note made by a limited company payable three months after date, 
which note* was a renewal of a former note. The action against 
the defendant Dinnick was based ui*>n an oral promise made by 
the defendant to the plaintiff at or about the maturity of the 
earlier note to the effect that if the plaintiff would forbear to sue 
the company upon the note and would renew it, the defendant

110 Street, Foundations of Legal Liability (1900), vol. 2, pp. 186-187. The 
author then refers to Thomas v. Cook, Green v. CressweU, and some of the 
decisions overruling Green v. Cresswdl.

111 [1902] 1 K.B. 778.
1,1 (1896), 27 O.R. 28û.
1,3 Supra, p. 3.
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would sec* that the plaintiff got his money. A Divisional Court 
held, reversing the judgment at the trial, that the promise was 
within the statute*. Street, J., delivering the judgment of the 
Court, said,1,4

The distinction between a promise to pay a debt already due a creditor, 
or one to be created upon the faith of the promise on the one hand: and a 
promise that if the promisee will incur a liability the promisor will indemnify 
him against it on the other hand, is not at all a shadowy on-. and when the 
terms of the statute and the interpretation placed upon it by undisputed 
rases are considered, the reasons for holding the latter class of promises to 
r>e unaffected by it, while holding the former class to be within it, seem to oe 
unanswerable. It lias been well settled that the statute applies only to 
promises made to the verson who is or is because of the promise made to him, 
to become creditor, and does not apply to promises made to the debtor or 
anv one else.11*

The promise intended by the statute is therefore a promise made to a 
creditor or intending creditor in that capacity. But where the promise is 
made tu one who is not a creditor, that if lie will incur a liability to some third 
verson, the prom'sor will indemnify liim against it, it is not made to him as a 
creditor at all, but rather in the character which he is asked to assume of 
debtor to the third person.

114 He allie v. Dinnick, 27 0.11. 285, at. p. 293.
m Eastwood v. Kenyon, (1840), 11 Ad. & F. 438, 113 E.R 482; II tides 

Du (Hoir, L.R. 19 Kq. 198.
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REX v. COLLINA.

Ontario Superior Court, Orde, J. September 2, 1920.

Summary conviction (6 VII—80)— Presumption or guilt — Rkhutted
BY EVIDENCE—DECISION OF MAGISTRATE—WHEN OPEN TO REVIEW
—Rules as to evidence—Amendment to Ontario Temperance
Act, 8 Geo. V. 1918, ch. 40, sec. 19.

In a summary conviction under the Ontario Temperance Act, where the 
presumption of guilt is met by evidence of the accused, tending to rebut 
this presumption, the magistrate’s decision is not open to review on 
motion to quash, and no conviction shall be quashed or set aside on the 
ground that evidence was improperly admitted or rejected unless seme 
substantial wrong was thereov occasioned.

[Rex v. U Clair (1917), 28 Can. Cr. Cas. 216, 39 O.L.R 436, followed;
Rex v. Melvin (1916), 34 D.L.R. 382, 27 Can. Cr. Cas. 350, 38 O.L.R.
231, distinguished.]

Motion for an order quashing the conviction of the defendant, Statement, 
by the Police Magistrate for the City of Hamilton, for unlawfully 
keeping intoxicating liquor for sab*, contrary to the Ontario 
Temperance Act, 6 Geo. V. ch. 50, see. 40.

M. J. O'Reilly, K.C., for the defendant.
Edv'ard Bayly, K.C., for the magistrate.
Orde, J. :—The notice of motion sets forth several grounds 0rde*J* 

upon which this conviction is attacked, but upon the argument
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ONT.
s. c.
Rex

Collin a.

Orde, J.

they resolved themselves substantially into two, namely: (1) that 
there was no evidence to justify the conviction; and (2) that the 
Police Magistrate improperly admitted irrelevant evidence which 
affected his judgment, to the prejudice of the accused.

The accused was convicted by the Police Magistrate for the 
City of Hamilton of unlawfully keeping liquor for the purpose of 
sale, barter, or other disposal, at No. 23 Case street, Hamilton, 
in contravention of the Ontario Temperance Act. There was 
ample evidence that the accused had strong beer upon his premises. 
He admits that he had several bottles, but claimed that they were 
for his own private use. There was, therefore, evidence con
stituting primi facie proof of guilt upon a charge of keeping for 
sale, under sec. 88.

It was contended that possession of liquor could not be treated 
as primd facie proof of guilt unless the liquor was found upon a 
search made under a search-warrant issued under sec. 07. If sec. 
07 w ere the only one which created the presumption of guilt upon 
proof of possession, this argument might have some force. The 
concluding words of sec. 07 and the provisions of sec. 88 overlap, 
but to give effect to the argument now advanced would be to 
nullify the effect of sec. 88 completely.

Mr. O’Reilly urged that where the presumption of guilt was 
met by evidence of the accused or otherwise tending to rebut this 
presumption, the magistrate’s decision was open to review upon a 
motion to quash. And in sup]>ort of this argument he referr ed to 
two Alberta cases, Rex v. Covert (1910), 34 D.L.R. 662, 28 Can. 
Cr. Cas. 25, 10 Alta. L.R. 349, and Rex v. Barb (1917), 35 D.L.R. 
102, 28 Can. Cr. Cas. 93. Those decisions arc in direct conflict 
with the line of cases in Ontario of which Rexv Le Clair (1917), 
28 < 'an. Cr. ( as. 210. 39 O.L.R. 430, is an example. The law on 
this point is too well settled in this Province to leave room for 
any question except in some higher Court.

I must hold that there was sufficient primd facie evidence of 
possession on w hich the magistrate could convict ; and, unless the 
conviction ought to be quaMicd upon the other ground, it must 
stand.

In all cases of summary conviction, wherever it is clear that the 
accused has not had a fair trial, or the magistrate's judgment has 
proceeded upon grounds which are improper or unfair to the
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accused, the conviction is open to review. Hex v. Melrin (1916), 
34 D.L.1L 382, 38 O.L.R. 231, 27 Can. Cr. Cas. 350, is cited in 
support of the contention that the fact that drunken men had been 
seen coming from the place where the liquor was found was not 
relevant to the issue, and, having been admitted, might have 
affected the judgment of the magistrate. It is pointed out by 
Mr. Raylv that, after the decision in that case, sec. 102a. was 
added to the Act by 8 Geo. V. eh. 40, sec. 19. By that section, 
“no conviction shall lx? quashed or set aside on the ground that 
some evidence was improperly admitted or rejected, or some 
irregularity occurred at the hearing, unless, in the opinion of the 
Court or Judge, some substantial wrong was thereby occasioned."

If Hex v. Melvin is to be regarded as an authority that the mere1 
admission of irrelevant evidence, which may have affected the 
magistrate's mind, is sufficient ground for quashing the conviction, 
then it seems to be clear that sec. 102a. declares that to be no 
longer lawr, and that now it must appear that some substantial 
wrong to the accused was really occasioned thereby.

In the present case there was evidence not only of the finding of 
the liquor in the house, but also that, on the occasion when the 
police entered, a man who was not the accused w as having a meal 
at which lie was drinking beer; that there were a large numlier of 
empty gin-bottles and beer-bottles in the place; drunken men had 
been seen going into and coming out of the house on several 
different occasions; and men had l>een seen drinking at the dining
room table with glasses and bottles on the table, though there 
was no evidenœ that they were drinking intoxicating liquor. 
There was direct and properly admissible evidence of the foregoing 
facts, but there w as also a good deal of hearsay evidence, which the 
magistrate ought not to have admitted, such as statements made 
to the police constable by the man who was eating a meal in the 
house, statements made by the wife of the accused, and con
versations overheard in the house without any evidence that the 
accused was present at the time. All this last mentioned evidence 
was clearly inadmissible.

Mr. O’Reilly contends that the evidence as to drunken men 
entering or coming from the house, and as to the presence of empty 
tattles, and as to the strange man chinking at his meal, is all 
irrelevant and ought not to have been admitted. I cannot agree

ONT.

8. C.

Hex
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with this view. The accused ia charged with keeping liquor for 
sale. Having liquor in his private dwelling house is quite lawful, 
if not kept for sale, but under sec. 88 the magistrate may convict of 
keeping for sale unices the accused can displace the presumption 
against him. Surely the character of the house, the frequent 
presence of other men and their entering or leaving the house 
intoxicated, the number of empty bottles, and the drinking of 
liquor by a strange man at a meal, are all factors in assisting the 
magistrate to come to a conclusion. Far from being irrelevant. 
I should consider all such evidence most proper and desirable in 
determining the bona fidea of the defence, for that is really the 
point. The accused is primi facie guilty. All such evidence, 
whether adduced in support of the charge or by way of reply, is 
directed towards meeting or answering the defendant's denial of 
his guilt.

Then as to the admission of the hearsay evidence, I am unable 
to see how it in any way prejudiced the accused. The magistrate 
finds as a fact that the accused had been selling liquor. While the 
magistrate also states that the accused had been selling liquor 
under the guise of refreshments, and had been carrying on a 
restaurant business without a license—statements justified only 
by the hearsay evidence—I do not gather from the magistrate's 
judgment that he bases upon the hearsay evidence his finding of 
fact upon which he adjudges the defendant guilty. And, as there 
is ample admissible evidence coupled with the primd facie proof 
of guilt to justify the conviction, I am of the opinion that no 
substantial wrong has been done by the improper admission of 
evidence, and that the conviction must be affirmed.

The motion to quash is accordingly dismissed with costs.
I was also asked to reduce the sentence of three months in 

gaol, imposed by the magistrate. Some good ground should be 
shewn to justify the exercise of any such power. None w as shew n 
in this case, and I must decline to interfere.

Judgment accordingly.
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WILSON ». WILSON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and 
Ives, JJ. October 19, 1920.

Divorce and Separation (§ III E—38)—Action for judicial separation
AND ALIMONY—EVIDENCE OF ATTEMPT TO COMMIT ADULTERY MANY 
YEARS BEFORE ACTION—ADMISSIBILITY OF.

In an action for judicial separation and alimony on the ground of 
adultery, evidence of an attempt to commit adultery with another 
woman several years before the action was begun is inadmissible.

Harvey, C.J., held that the evidence was admissible and that the appeal 
should be dismissed. Stuart, Beck and Ives, JJ., held that the evidence 
was inadmissible. Stuart and Beck, JJ., would allow the appeal because 
of the admission of the evidence.

Ives, J., would dismiss the appeal because although the evidence 
objected to was inadmissible it was unnecessary and without it the trial 
Judge would have come to the same conclusion.

[See also annotation to Walker v. Walker (1919), 48 D.L.R. l.J

Appeal from a judgment of Walsh, J., for judicial separation 
and alimony in favour of the plaintiff wife, on the ground of 
adultery.

A. A. McGilltvray, K.C., for appellant.
S. W. Field, for respondent.
Harvey, C.J.:—While I feel by no means sure that I would 

have come to the conclusion of the trial Judge that adultery on 
the part of the defendant was established I can feel no certainty, 
not having the opportunity of seeing and hearing the witnesses 
that I would not, and therefore I am not able to question the 
correctness of his finding.

Objection was taken at the trial to the admission of evidence 
of an attempt to commit adultery with another woman several 
years before the action was begun and that objection is pressed 
before us. In my opinion the evidence was admissible. There 
is no direct evidence of adultery in this case and it is only by 
inference from the found facts that it is established. It seems to 
me clear that not merely the opportunity to commit the act but 
the disposition of the defendant so to do must appear before the 
inference can be drawn. It is possible that the disposition might 
be inferred without direct proof but if direct proof can be given 
since the fact must be established it is it appears to me clearly 
proper.

It is stated in Best on Evidence, 11th ed., at 278, that 
Where the very nature of the proceedings is such as to put in issue the 

character of any of the parties to them, . . . it is not only competent to 
3—55 D.L.R.
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give general evidence of the character of the party with reference to the 
iaeue railed, but even to inquire into particular facta tending to eetablieh
it.

and cases of keeping a common bawdy house, seduction and rap. 
are cited as instances.

In my opinion the principle there enunciated is here appli
cable and declares this evidence admissible.

It is also objected on the argument before us for the 6rst time 
that this action should have been begun by a petition, that then 
were other defects. In my opinion this is only a question of 
procedure which is for the purpose of bringing the merits before 
the Court and it is now too late to object.

The only other objection is as to the quantum of alimony 
which the trial Judge fixed at $100 a month Having regard to 
the evidence as to the value of the defendant’s property and its 
character and of hie business and the age of he parties who have 
been married for 27 years and the manner of acquisition of the 
property the amount is in my opinion in no way excessive.

I would therefore dismiss the appeal with costs.
Stuart, J.:—I agree with Harvey, CJ., upon the point of 

procedure, vig., that the objection even if it could have been properly 
taken at the beginning, ought not, at this late stage, to be enter
tained. But I agree also with Ives, J., that the procedure was 
correct in any case. I think it was only the substantive law of 
divorce that was introduced by the North West Territories Act 
and not the mere procedure for enforcing that law in the Pro
vincial Court. This I take to be the principle of the decision 
in Board v. Board, 48 D.L.R. 13, [1919] A.C. 956.

But I agree with Beck, J., that the evidence of the witness 
McSorley was improperly admitted. We have, in the last year 
or two, been obliged to begin the administration of a new field of 
law , one which we had before never felt it necessary to examine, 
vis:—the law of divorce and judicial separation. We have now 
to consider, far more frequently than ever before, th'e question 
of evidence of adultery. I think it would be a very grave step, 
indeed, to lay it down as a general rule for the future, that a 
plaintiff, in one of these actions, could in his or her pleadings 
allege adultery only with a named paramour and then, when it 
came to trial, should be at liberty, in order to prove the adultery
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alleged, to introduce, quite without warning, evidence of an 
attempt, or desire, evinced years ago (seven or eight years in 
this case I think), to commit adultery with an altogether different 
person. That is, in my opinion, too great a violation of the prin
ciple of fairness and natural justice. The defendant, of course, 
must be prepared to contest all proof of facts which tend to 
shew adultery with the person named. But if it is proposed, 
in order to prove that, to shew that at one time and another during 
his or her past life and years ago. he or she made improper 
approaches to this person and that, it does seem to me that 
natural fairness will require tliat these alleged facts be pleaded 
beforehand at least. And I do not mean to say that even if 
pleaded such facts could be admitted properly to proof.

I cannot, moreover, agree to the view that there is any logical 
relevancy. This, of course, depends not upon law but ujion what 
view one takes of what is a proper liasis for an inference of fact. 
But I do not think it at all follows that, because a man may con
ceive a passionate desire for sexual intercourse with one woman, 
therefore, you may infer that he had a desire to have—and did 
in fact have—sexual intercourse with any other woman one may 
please to name. This would be leaving no room for differences 
in the attractive qualities of women; and would mean nothing 
more than the mere assertion that the man had natural passions 
which, on one occasion, he failed to restrain. Of course, if it were 
thought necessary to prove that human beings have really natural 
passions the fact might be relevant.

Therefore, but chiefly on the first ground, I think the evidence 
was inadmissible.

Next as to the consequence of the improper admission of this 
evidence. I think it means that the Court of Appeal must reject it; 
but may either make up its own mind, there having been no jury, 
as to the facts from a perusal of the evidence properly admitted, 
or may, in its discretion and in a proper case, order a new trial. 
In such a case, the finding of the trial Judge is not to be regarded, 
I think, at all because it was based upon different evidence. I do 
not know that I should have much hesitation in finding from the 
evidence that there had been adultery, but, I think, in view of the 
farts that the plaintiff, last October or November, directly accused 
the two of the offence in the presence of each other, which they
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did not deny ; and that she continued to cohabit with the defendant 
thereafter until she left, that she must he held to have condoned 
the offence. She had apparently plenty of places to go to and 
often did go away to her daughter’s on visits. I do not think 
she was in such hard case that she was forced to stay with her 
husband.

Her final departure was not due to the fact of adultery newly 
discovered and was not indeed intended at the moment as a 
departure at all but only a visit. The trial Judge thought that 
the adultery continued thereafter right up to the trial. If I 
were hearing a men* apjieal upon the facts I do not think I would 
venture to disturb this finding. But, in the circumstances. 
I have to make up my own mind on the admissible evidence as 
I read it and I am bound to say that I do not feel prepared to 
find as a fact, upon the evidence as I find it in the t>ook, that there- 
was adultery after the plaintiff’s departure.

Yet the evidence is so strong respecting the prior adultery 
that, I think the only satisfactory course, in view of the admission 
of the improper evidence, is to allow the appeal and order a new 
trial. The admission of the evidence referred to and its consider
ation by the trial Judge, was, I think, a “substantial wrong” 
to the defendant, within the meaning of R. 329 (Rules of Court, 
C.O.N.W.T. 1915). I am, myself, not quite sure how much weight 
the reading of it has had upon my own mind in respect of the 
question of the existence or non-existence of the adultery charged 
and that even though I think it was logically irrelevant. One 
may mistake* a prejudice upon moral grounds for a safe basis of 
reasoning about facts.

Beck, J.:—This is an appeal from the judgment of Walsh, J., 
at the trial in an action for judicial separation in which he gave* 
judgment for the plaintiff, the* wife. Subject to how 1 would have- 
been affected by the* appearance anel elemeanour of the witnesse s, 
I am inclinée! to believe that, in view of the character of the* 
evidence on the* plaintiff's behalf—evidence leading only to infer
ence of adulte r}’—and the* ele-nial of the miscemduct by the husband 
anel the* woman with whom misconduct is alle*ged; the relationship 
between all the partie*s concerned anel their near relatives fe>r 
many years and the* corroboration of the defendant’s evidence 
in some* jxarticulars, I would not as a trial Judge have found in
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favour of the plaintiff. Certainly if the ease had been one for 
divorce I feel sure I would have dismissed the action.

As to the nature of the evidence in such cases as this, see Bishop 
on Marriage, Divorce and Separation, vol. 2, p. 517, secs. 1349 
et seq. and Ginger v. Ginger (1865), L.R. 1 P. & D. 37. Were 
there nothing more in the case I should, however, have felt inclined, 
with hesitancy, to leave the trial Judge’s finding undisturbed; 
but there is a question of the inadmissibility of evidence.

A woman was called as a witness on behalf of the plaintiff 
who stated that in the year 1912, the defendant made improper 
proposals to her which she resisted. This evidence was objected to.

I think it was inadmissible. The only cases bearing upon the 
question, that I have been able to find, arc those noted in Phipson 
on Evidence, 5th ed., p. 150, tit “adultery.” Those noted in the 
first column were all cases of acts of adultery, or acts from which 
adultery might well l>e inferred, with the respondent—acts other 
than those upon which the petition was based—that is, similar 
acts with the same party. In these cases the evidence was 
admitted. In the second column is the following note (p. 150) :

A. petitions for divorce from B., her husband, on the ground inter alia 
of his adultery with C. Evidence that B. had committed adultery with 
D. and was a man of immoral habits, held inadmissible, Pollard v. P., 1904, 
Times, Mar. 26, per Jeune P. Contra Joyce v. J., 1909, Times, April 9, where 
attempts by B. to enter the women servants' bedrooms were proved; and 
such evidence might subject to the protection of 32-33 Viet. ch. 68, sec. 3, 
be relevant as affecting credit.

The English statutory provision al>ove referred to is the same 
as sec. 8 of the Alberta Evidence Act, 1 Geo. V. 1910 (2nd sess.), 
ch. 3. This would not make the evidence objected to admissible 
if. at all, in the circumstance of this case, for the defendant had 
not yet given evidence.

I think the evidence objected to was not admissible. I think 
it could not have failed to make an impression upon the mind 
of the trial Judge, as it in fact appears to have done upon the 
plaintiff as corroborative of the allegation of the defendant's 
adultery, and furthermore, as diminishing the credibility of the 
defendant as a witness on his own liehalf. Furthermore, there 
was an attempt made by defendant’s counsel to rehabilitate the 
defendant’s credibility but evidence for this purpose was rejected*
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On the ground then, of the improper admieeion of evidence, I 
would allow the appeal.

As to the costs, it seems that they must all fall upon the 
defendant.

Ives V:—This is an appeal from the judgment of Walsh, J.. 
in an action, brought by a wife, for a judicial separation and for 
alimony on the ground of the husband’s adultery.

The first ground of appeal is, that the circumstances disclosed 
by the evidence do not support the finding of adultery.

I agree that the evidence of the witness McSorley, of defend
ant’s attempt ujion her, was inadmissible; but in view of the rest 
of the evidence, it was unnecessary and without it, I am satisfied, 
the trial Judge would have come to the same conclusion.

I think the rather exhaustive examination of the evidence 
during the argument leaves no room to doubt that the finding is 
supported.

Next, it waa argued that there had been condonation 
by the wife of the husband’s conduct. It seems idle to discuss 
whether or not the evidence amounts to a condonation up to 
January or February of 1920, when the wife was called away by 
the illness of her daughter in Saskatchewan. She never returned 
and the trial Judge finds that the husband’s adulterous conduct 
continued up to the time of trial. Manifestly then, there could 
be no condonation of his conduct during that period. If con
donation had been proved however, advantage of that defence 
must be given even though not pleaded.

But the submission of the counsel for the appellant most 
strongly argued was that the Court was without jurisdiction 
having regard to the pleadings and proceedings.

It is urged that an action for the remedy claimed here must 
be brought by a petition, verified by plaintiff’s affidavit and nega
tiving collusion because so prescribed by the statute giving the 
remedy, vis.: Divorce and Matrimonial Causes Act, 1857, 20-21 
Viet. (Imp.), ch. 85. That statute is in force here by virtue of 
Dominion legislation and it is urged that this Court has juris
diction to entertain the action only if the statutory procedure 
is adopted. I think that is true only in the absence of established 
rules of procedure applicable here. The administration of justice 
in the Province including the constitution of the Courts and tin-
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procedure in civil matters in those Courts is exclusively within 
the provincial authority under the B.N.A. Act.

If the Court in this Province, administering the Act of 1857, 
were not a Provincial Court, then the procedure prescribed by 
the statute would require to be followred in order to confer juris
diction. For example, the recent Dominion Act relating to 
Bankruptcy, prescribed the procedure to be followed in the admin
istration of that legislation and such procedure becomes obligatory 
because the Court dealing with that subject is a Dominion Court 
and not provincial.

By our Rules of Court provision is made to enable every claim 
to be adjudicated. Rule 119 says : “ Except as otherwise provided, 
every action shall be commenced by the issue of a statement of 
claim by the clerk of any judicial district of the Court.”

It follows that, in the absence of special provision for a par
ticular kind of action, then the action shall be commenced by a 
statement of claim and that is the position here. We have no 
rule specially dealing with actions for judicial separation, 
but the administration of the Act granting the remedy, being 
within the jurisdiction of this Court, R. 119 (see C.O.N.W.T. 
1915, Rules of Court), in effect, requires the action to be commenced 
by statement of claim. The case of Gray v. BaUcwill (1907), 
6 Terr. L.R. 283, was decided when sec. 21 of the Judicature 
Ordinance was in force. That section was repealed in 1918.

The appeal should be dismissed with costs.
Judgment accordingly.

GRAHAM A STRANG v. DOMINION EXPRESS Co.
Ontario Supreme Court, Masten, J. June 25, *9tO.

1. Intoxicating liquors (6 II A—41)—Ontario Ti mperance Act—
Board of License Commissioners—Power tu interfere with 
export of liquor from Province.

The Ontario Temperance Act, 6 Geo. V7. 1916, ch. 50., does not give 
power to the Board of License Commissioners tor Ontario to interfere 
with the export of liquor from Ontario. Secs. 41 and 46 of the Act were 
not intended to form a basis for interfering with the export of intoxicating 
liquor and if they do, they are beyond the powers of the Provincial 
legislature.

2. Carriers (§ III B—382)—Of liquor—Professed iiubinehs—Duty to
receive consignment for delivery in another Province— 
Refusal—Liability.

A common carrier, part of whose professed business is the carrying of 
liquor cannot, at its own option refuse to carry, for a firm of dealers in 
intoxicating liquors, a consignment of liquor for delivery in another 
Province, even though such firm is designated by the Board of License 
Commissioners as one whose goods they should not carry.

[Gold Seal v. Dominion Express Co. (1917), 37 D.L.R. 769, followed.)
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An action brought by a firm of dealers in intoxicating liquors 
to compel the defendants, who were carriers, to receive and 
transport shipments of liquors from the plaintiffs' warehouse in 
the town of Kenora, in tlie Province of Ontario, to persons in 
other Provinces or in foreign countries. The plaintiffs, as soon as 
the action was commenced, applied for an interim mandatory 
order and injunction. Tlie motion came on for liearing before 
Master, J., in the Weekly Court, Toronto, and was turned into 
a motion for judgment, and heard, subject to preliminary 
objections.

I). L. McCarthy, K.C., for the plaintiffs.
Angus MacMurchy, K.C., and A. U. Armour, for the defend

ants.
Edward Hayly, K.C., for the Provincial Board of License 

Commissioners (intervenants).
The Attomey-Ceneral for Ontario was duly notified, but did 

not desire to be heard.
June 18. Master, J. :—Motion by the plaintiffs for an interim 

mandatory order requiring the defendants, until the trial of 
this action, to receive from the plaintiffs and transport ship
ments of liquor from the warehouse of tlie plaintiffs in the town of 
Kenora, in the Province of Ontario, to persons in other Provinces 
or foreign countries permitting such traffic, in bond fide trans
actions, or, in the alternative, for an injunction to restrain the 
defendants from refusing so to receive and transport such ship
ments of liquor, and for sueh further and other order as may seem 
just.

The facts not being in dispute and aitequatelv appearing on 
the material filed, 1 suggested in the course of the argument that 
the motion be turned into a motion for final judgment, and, no 
reason to the contrary being suggested by counsel, I directed that 
course, and the argument proceeded on that footing.

The defendants raise two preliminary objections:—
First, that mandamus does not lie under the form of proceeding 

here adopted, because, in the circumstances shewn, the order, if 
made, must be in the nature of the prerogative writ of mandamus, 
and because such prerogative writ can be issued only on summary 
application upon originating notice, and cannot lie granted in an 
action.
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Second, that the defendants aie primarily subject to the 
exclusive control and direction of the Dominion Railway Hoard, 
and the jurisdiction of the Court is thereby ousted, or, if not, its 
jurisdiction is so doubtful that, as a mandamus ought only to be 
granted in the clearest eases, the jurisdiction ought not to lie 
exercised.

I deal with these objections in their order:—
I think that what is here sought is the mandatory order 

grantable in an action, and not the high prerogative writ of 
mandamus. The plaintiffs seek to enforce a personal right against 
a private corporation : a right, moreover, arising not from statutory 
enactment , but by force of the common law' rule requiring common 
carriers to receive and transport goods properly tendered for 
transportation, provided such goods are of the class customarily 
carried by them. Further, I am of opinion that the jurisdiction 
depends on the construction of sec. 17 of the Ontario Judicature 
Act, and not on the historical argument which was so ably urged 
by Mr. Armour. The words of sec. 17 of the Ontario Judicature 
Act R.S.O. 1914 eh. 56, are as follows:—

“17. A mandamus or an injunction may be granted or a 
receiver appointed by an interlocutory order of the Court, in all 
cases in which it appears to the Court to be just or convenient that 
such order should be made; and any such order may lie made 
either unconditionally, or upon such terms and conditions as the 
Court shall deem just; . . .”

Those words appear to me to confer a jurisdiction which the 
Court is bound to exercise if, in its opinion, it is “just or con
venient" that a mandatory order be granted.

But, in order that no technicality may interfere w ith the dis
position on the merits of the substantial and inqiortant question 
raised on this motion, I grant leave to the plaintiffs, if so advised, 
to serve nunc pro tunc an originating notice claiming the relief 
sought, I shorten the time for such notice to one day, con
solidate the two motions, and direct that any order that may lie 
granted issue in both proceedings.

With respect to the second preliminary objection: the pro
visions of the Railway Act of Canada, 1919, 9-10 ( ieo. V. ch. 68, 
touching express companies, are to lie found in secs. 362 to 366. 
Sections 362, 363, and 364 were more especially referred to. 
They are as follows :—'
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"302. No company sliall carry or transport any go»Is by 
express, unless and until the tariH of express tolls therefor or in 
connection tlierewith has lieen submitted to and filed with the 
Board in the manner hereinliefore provided; or, in the case of 
competitive tariffs, unless such tariffs are filed in accordance with 
the rules and regulations of the Board made in relation thereto; 
or in any case where such express toll in any tariff has lieen dis
allowed or suspended by the Board.

“363. No express toll shall be charged in respect of which 
there is default in such filing, or which is disallowed or suspended 
by the Board.

"364. Tlie Board ntey by regulation, or in any particular case, 
prescribe what is carriage or transportation of go»Is by express, 
or whether goods are carried or transported by express within the 
meaning of this Act, and may order that all such goods as the 
Board may think proper shall lie carried by express.”

A consideration of this group of sections appears to me to 
indicate that the jurisdiction of the Railway Board over express 
companies is confined to the question of tolls and tariffs, with 
accompanying provisions for making the same effective; and it is 
also to be observed that, while sec. 364 provides that the Board 
“may order that all such go»ls as the Board may think proper 
shall be carried by express," there is no corresponding provision 
under which the Board may interdict the express company from 
carrying any particular class of goods.

This view receives support from the decision of the Board of 
Railway Commissioners in the case of Canadian and Dominion 
Expreet Cot. v. Commercial Acetylene Co. (1909), 9 Can. Ry. Cas. 
172.

The particular merchandise which is here in question is one 
gallon of whisky.

The existing express tariff sanctioned by the Board of Rail wax 
Co nmissioners, at p. 16, art. 33, expressly deals with the trans
portation of liquor and prescribes the rates to be charged for the 
transportation of whisky. At the present time the Board has not 
assumed to prohibit or in any way to interfere with the trans
portation of whisky by the defendant company; on the contrary, 
the implicition from item 33 of the tariff above mentioned is 
that the defendant company are carriers of liquor.
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Very clear and express words are necessary to oust the juris
diction of the Court. Here I find nothing to oust the jurisdiction 
at the present time; and, in my opinion, I am bound to exercise it.

Section 362, however, provides that “no company shall carry 
or transport any goods by express ... in any case where 
such express toll in any tariff has been disallowed or suspended 
by the Board." I express no opinion in regard to the situation 
that might arise if the Railway Board disallowed or suspended 
that item of the tariff relating to the transportation of liquor.

The result is, that I find myself unable to give effect to either 
of the preliminary objections.

On the merits, I have, after careful consideration, reached the 
conclusion that the plaintiffs are entitled to the relief sought, 
and, the circumstances shewing urgency (the plaintiffs’ business 
being at a standstill), 1 announce my conclusion without delaying 
to formulate my reasons, which will be given in a few days. The 
judgment will declare that the defendant company are bound to 
receive from the plaintiffs and transport shipments of liquor sold 
from the warehouse of the plaintiffs in the town of Kenora, in the 
Province of Ontario, to jiersons in other Provinces or foreign 
countries permitting such traffic, in boni fide transactions; and 
ordering the defendant company to receive and transport liquor 
accordingly.

Costs will follow the event.
June 25. Masten, J.i—On the 18th instant I dealt with the 

case by disallowing the preliminary objections and announcing 
the conclusion at which 1 had arrived, and I now proceed to state 
my reasons.

The facts set up by the plaintiffs are that, prior to the 5th 
May, 1920, they carried on an export business in liquor from 
their warehouse in Kenora, and shipments were from time to 
tin e offered to the Dominion Kxpress Company at Kenora and 
received by them for transportation to points in other Provinces 
of the Dominion of C'ana<la, and the said shipments were delivered 
by the said Dominion Kxpress Company to consignees residing 
outside the Province of Ontario.

By a mail order form, dated the 1st May, 1920, one J. A. 
(lowler, residing at 214 Ethelber street, Winnipeg, Manitoba, 
ordered from the plaintiffs a gallon of whisky, at the price of $12,
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which sum was received by the plaintiffs with the order. There
upon the plaintiffs caused to tie carried to the office of the defend
ant company at Kenora the said one gallon of rye whisky, and 
requested the express agent of the defendant company at Kenora 
to ship the same to J. A. Gowler, 214 Ethelber street, Winnipeg, 
Manitoba. All the requirements of the defendant company in 
respect to the said shipment were complied with by the con
signors, and they were willing and ready to perform such other 
things, if any, as might lawfully be required by the defendant 
company for the purpose of making the said shipment to the said 
Gowler. The agent for the defendant company refused to accept 
the said sliipment, purporting to act upon instructions from his 
head office. The said agent stated that his instructions were 
that no such shipments of liquor could lie received for trans
portation by the defendant company. By reason of the refusal 
of the defendant company to accept and transport such shipment, 
the plaintiffs are prevented from delivering the said goods to the 
said Gowler, and in consequence thereof suffer loss and damage. 
The plaintiffs have received other orders foi the export sale of 
liquor from their warehouse in Kenora, and, owing to the refusal 
of the defendant company as hereinbefore mentioned, are pre
vented from exporting liquor, and in eonsequenee thereof are 
unable to carry on their business as exporters. They further 
allege that their liquor warehouse at Kenora is suitable for the 
business of export sale of liquor and complies with all the proper 
requirements, and has heretobefore been approved by the Board of 
License Commissioners and licensed as a customs and bonded 
warehouse, and no other goods than liquor for export from Ontario 
are kept and no other business than keeping and selling liquor for 
export from Ontario is carried on therein ; and that the plaintiffs 
are prevented by reason of the refusal of the Dominion Express 
Company as aforesaid from selling liquor from such warehouse to 
persons in other Provinces than Ontario, or in foreign countries. 
They further allege that, by reason of the refusal of the defendant 
company so to receive and transport the sliipment above men
tioned, the legal rights of persons in otlier Provinces than Ontario 
are wrongfully affected and interfered with that their
business consists solely in bond fide transactions in liquor between 
themselves, in the Province of Ontario, and persons in other
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Provinces or foreign countries; and that, in the event of the 
continued refusal of the defendant company to accept shipments of 
liquor for export sale as aforesaid, they, the plaintiffs, will be 
compelled to abandon their business; that, unless an order of the 
Court is made without delay commanding the Dominion Express 
Company to receive and transport such sliipmcnts, they cannot 
continue to carry on their business; also that their business 
must necessarily lie carried on by express, and the only mean» of 
transportation available is the Dominion Kxpress Company; and 
tliat they «ill suffer loss and damage for which they cannot sub
sequently be compensated, because, pending such refusal, the 
business of the plaintiffs cannot be carried on, and now continues 
to be embarrassed and prejudiced and at an actual standstill, 
with no remedy available other than an order of this Court 
commanding the defendant company forthwith to receive and 
transport.

In answer, the defendants have filed an affidavit of Walter 
Hudson Burr, traffic manager of the defendant company, producing 
a copy of a letter dated the 25th March, 1920, purporting to lie 
signed by J. D. Flavelle, Chairman of the Board of License Com
missioners for Ontario, as follows:—

“The Superintendent
"Dominion Express Co., Toronto.

"Dear Sir:
"On the 31st of this month certificates granted to certain 

imlividuals and companies enabling them to legally ship intoxi
cating liquor to points outside the Province of Ontario will lapse1 
at midnight of that day, and the Board would ask you to instruct 
your agents in these districts not to permit any further shipments 
of liquor after that date until they are notified in writing by the 
Board. The names of the individuals and companies at present 
holding these certificates with their places of business, are as 
follows:—

"The Hudson’s Bay Co., Kenora; John Stormont jr., Kenora; 
Kenora Wine. & Spirit Co., Kenora; James P. Gordon, Drvden; 
Rat Portage Liquor Co., Kenora; Liquor Imports Ltd., Kenora; 
D. 0. Roblin, Toronto; Hatch & McGuinncss, Toronto; Graham 
& Strang, Kenora; Kenora Exporting House, Kenora; Western
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Shippers, Kenora; Rainy River Export Co. (E. J. Callaghan, 
Pres.), Rainy River; Leo. George, Ottawa; Herman Holbeck, 
Fort Frances.

“ Will you kindly notify at once your agents at these points to 
the above effect?

“Yours truly,
“J. D. Flavelle, Chairman.’’

Also a further letter dated the 3rd April, 1920, to W. H. Burr 
from J. D. Flavelle, as follows:—

“W. H. Burr, Eeq.,
"Traffic Manager, Dominion Express,

“Toronto, Ont.
“ Dear Sir:—

“We confirm telegrams sent out yesterday advising the 
different transport companies to permit shipments of liquor to 
continue until April 30th from the export warehouses in Kenora, 
Dryden, Toronto, and Ottawa. We have extended the time 
permitting shipments of same until April 30th.

“Yours truly,
“J. D. Flavelle."

The defendants further allege that on the 28th April, 1920, 
the said W. H. Burr, as such traffic manager, received from J. D. 
Flavelle a further letter dated the 27th April as follows:—

“Dear Sir:—
“ Discontinue shipments of liquor after midnight Friday April 

30th, from export warehouses, unless under special written 
instructions from the Board of License Commissioners for Ontario.

"Yours truly,
“J. D. Flavelle.

"Warehouses: D. O. Rohlin, Toronto; Hatch & McGuinness. 
Toronto; Hudson’s Bay Co., Kenora; Kenora Wine & Spirit Co.. 
Kenora; Rat Portage Liquor Co., Kenora; Liquor Imports 
Limited, Kenora; Graham & Strang, Kenora; Kenora Exporting 
House, Kenora; Western Shippers, Kenora; James P. Gordon. 
Dryden; Leo George, Ottawa.
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“W. H. Burr, Esq.,
"Traffic Manager, Dominion Ex))ress Co.,

“King & Simcoe Streets, Toronto.”
The afliilavit of Burr then continues as follows:—
“4. No special written instructions and no instructions of any 

kind were given by the said Board or its chairman to me or to the 
defendant company after the letter of the 27th April permitting 
the said company to accept shipments of liquor from the plaintiffs.

"6. Since the passing of the Ontario Temperance Act the 
defendant company has not knowingly received or carried or held 
itself out as prepared to receive or carry shipments of liquor from 
points within to points outside of Ontario, except as authorised 
by the said Act and permitted by the Board of License Com
missioners for Ontario.

“6. Any shipments received and carried for the plaintiffs, as 
alleged in paragraph 2 of the affidavit of Walter Ewing Strang 
sworn herein, were so received and carried under the authority 
of the said Board, evidenced by the export warehouse certificate 
issued to the plaintiffs by the Board and extended to the 30th 
April last, which authority had expired prior to the happening 
of the events in question herein.

“7. The said company, in ceasing to receive or carry ship
ments of liquor except as specially authorised or required by the 
said Board, lias endeavoured thereby to comply with the law and 
with the authority appointed to administer the Ontario Temper
ance Act.”

The defendant also files the affidavit of Henry Parsons Sharpe, 
general agent of the defendant company, producing and identifying 
as exhibits A. and B., copies of “Express Classification for Canada 
No. 4, effective 1st February, 1920,” which, taken together, 
constitute the classification in use by the defendant company 
during the month of May, 1920.

The contentions of the defendants are:—
1. That they are not common carriers.
2. That, if they are common carriers, their powers, rights, 

and limitations are derived exclusively from the provisions of the 
Railway Act, and that they are not thereby placed under obligation 
to carry for every person.
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3. That, even if they are common carriers of liquor, they do 
not profess to carry any liquor except in accordance with the 
license of the Board of License Commissioners of Ontario.

4. That, having regard to the provisions of the Ontario Tem
perance Act, liquor ca-i only be exported from the Province of 
Ontario from a duly licensed export warehouse ; that the plaintiffs' 
warehouse has ceased to be a duly licensed export warehouse ; 
that the liquor now contained in it is illegally in the Province of 
Ontario; and that the License Commissioners of Ontario are by 
the Ontario Temperance Act empowered to prohibit and have 
prohibited the transportation out of the Province of such liquor.

Opposing this principal contention, the plaintiffs submit 
broadly that the action of the License Commissioners and the 
refusal of the defendants to transport liquor from Ontario to 
Manitoba amount, in the circumstances, to a prohibition of 
inter-provincial trade; and, whether done directly or indirectly, 
is in its essence an interference with trade and commerce, ultra 
vire» of the Provincial Legislature; and hence that the Ontario 
Temperance Act, if and in so far as it supports the action of the 
Board of License Commissioners, is ultra vire».

On a narrower ground the plaintiffs further submit that the 
liquor warehouse of the plaintiffs and the business now carried on 
therein does comply with all the requirements of the Ontario 
Temperance Act; that such warehouse has heretofore been 
approved by the Board; that such approval is final, unless altera
tions or variations in the construction of the warehouse arc 
shewn to have taken place, or unless it is shewn that the business 
is not being carried on as a genuine export business; that no such 
variation or alteration in conditions lias arisen; and, consequently, 
that the action of the Board of License Commissioners in prohibit
ing the exportation of the plaintiffs' liquor is not supported by the 
provisions of the Ontario Temperance Act. The plaintiffs, 
therefore, contend that the defendants are bound, as common 
carriers, notwithstanding the directions of the License Board, 
to receive from the plaintiffs and convey to Winnipeg the whisky 
in question.

The first question is, whether the defendant company un
common carriers. The incorporation of the company was by- 
special Act of the Dominion of Canada, 1873, 30 Viet., ch. 113. 
Section 4 of that Act declares:—
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“It slmll anil may be lawful for tlte said company—
“(1) To contract with railway companies, steamlnat com

panies or owners, stage or waggon proprietors and others, for the 
carriage and transport of any goods, chattels, mercliandise, money, 
packages or parcels that may tie entrusted to them for conveyance 
from one place to another within the Dominion of Canada:

“(2) To contract with British and foreign express companies, 
and other parties, for co-operating with and transacting such 
business as aforesaid in connection with the said ( ompany :

“(3) To acquire, construct, charter and maintain I«ata, 
vessels, vehicles, and other conveyances for the carriage and 
trans]«rt of any goods or chattels » liât soever by the Company."

In the ease of Johnson v. Dominion Express Co. (189ti), 28 
0.11. 208, Hose, J., says, at p. 205: “The defendant company is. 
a common carrier;" and in F. T. James Co. v. Dominion Express 
Co. (1907), 13 O.L.R. 211, 218, the late Chancellor, Boyd, said 
of these san e defendants: “The defendants are common carriers, 
and arc liable as such for acts of negligence."

It may well lie that their rights, liabilities, and obligations are 
modified and affected by the provisions of the Railway Act, and 
by the orders of the Railway Board, hut no alteration or modi
fication of their obligations, affecting the question which is suli- 
mitted in this case, has been shewn. I therefore hold that the 
ilefendants are fundamentally common carriers, with tlieir obliga
tions modified as to tariff rates by the Railway Act of Canada; 
and the tariff of rates filed by the defendants and approved by the 
Railway Board of Canada establishes that liquor, including 
whisky, is one of the classes of goods which the defendants pro
fess to carry.

It is, however, a well-recognised principle of the law of carriers 
that a common carrier is under obligation to receive and transport 
only such gooils as it professes to carry; and the second point 
urged by the defendants and by the License Board is, that, since 
the passing of the Ontario Temperance Act, the company, even 
though held to be common carriers of liquor, have professed to 
carry it only when such carriage was authorised or licensed by the 
Hoard of License Commissioners of Ontario; and that, the trans- 
|«rtation of the liquor in question having lieen interdicted by

4—55

ONT.

(iltAHAM
A

Dominion

cS"
Muster, J,



so Dominion 1.1 « Rkeours. [55 D.L.R.

ONT.

8. C.
Okaham

Dominion 
Ex puree

Co.
Hum, I.

that Board, tliis gallon of whisky is not goods of the description 
which tlie defendants profess to carry. This argument, at first 
blush, seems plausible ; but, on further consideration, I am of 
opinion tliat it is not sound.

“At common law no person is bound as a common carrier to 
carry any goods of a kind which he does not profess to carry: 
Dickson v. (Ireat Northern O'. Co. (1880), 18 Q.B.D. 176, per 
Lindley, L.J., at p. 183.

He may profess to carry only from one place to another place, 
in which case lie is not a common carrier to intermediate places, 
or to any other place: Johnson v. Midland R.W. Co. (1849), 4 
Exch. 367, 154 E.R. 1254,

I have not been referred to any case determining or suggesting 
that, wliilc professing to carry goods of a particular kind, the 
carrier may discriminate against individuals, and refuse to earn 
for a certain class of persons. Such a holding would he at variance 
with the oldest principles of the law of carriers, for “a common 
carrier is as much liound to carry go» Is as an innkeeper is to l»lge 
a guest:” Boson v. Sandford (1687), 1 Show. 101, per Holt, C.J., 
at 104, 89 E.R. 477. It seems plain that the carrier may discrim
inate in the description of go»ls carried, or in the places to which 
he carries, but not at his own option in the persons for whom lie 
carries.

If the defendants are common carriers of liquor, it follows that 
they cannot at their own option refuse to carry liquor for any 
single individual or for a class of persons selected by themselvi - 
On the same principle, they may not of their own motion refuse 
to carry for a class of persons selected for them by some one else, 
for example, by the Ontario License Board, nor do they cease to 
he common carriers for such a class because they have for a 
peri»l of time declined to carry for them. If the Ontario License 
Board can legally segregate a class of persons so as to make the 
transportation of shipments for that class illegal, that is another 
matter entirely.

I am, at the moment, dealing only with the argument of the 
defendants that they are not common carriers of the goods in 
question, because go»ls tendered for shipment by the particular 
class of shippers to which the plaintiffs belong are not goods which 
they profess to carry, and with the argument that, because the
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ilefetidanUi liave of their own motion, ever since tlw imusing Qf the 
Ontario Temperance Act, refused to accept sliipments unless 
licensed by the Ontario License Board, they are no longer common 
carriers of such goods.

I am of opinion that, assuming that the defendants are common 
carriers of liquor, and that all necessary preliminary conditions 
have been fulfilled by the plaintiffs, the refusal to carry liquor for a 
particular class, however ascertained, is as unwarrantable as the 
refusal to cany for an individual.

But a common carrier is liound to carry goods tendered only if 
he have no lawful excuse; and, if the carriage of such goods is 
illegal, that is manifestly a lawful excuse. Tliis brings me tlien 
to the consideration of the fourth and main question, as I liave set 
it out above.

The broad general claim of the plaintiffs is that, if the pro- 
Idhition of the Board of License Commissioners is not warranted 
by the Ontario Temperance Act, it is beyond the powers of the 
Commissioners and nugatory. If, on the other liand, their 
prohibition is supported by the provisions of the Ontario Tem
perance Act, then the Act itself is in that respect unconstitutional.

It has been determined that the powers of a Province to 
legislate respecting intoxicating liquor are derived from the words 
of sec. 92, sub-sec. 16, of the British North America Act, “generally 
all matters of a merely local or private nature in the Province:" 
Attorney-General for Ontario V. Attorney-General for the Dominion, 
[1896] A.C. 348; Attorney-General of Manitoba v. Manitoba 
Licence Iloldert’ Association, [1902] A.C. 73; Hudson Bay Co. 
v. Hcficman, (1917), 39 D.L.R. 124,29 Can. Cr. Cas. 38,10 S.L.R. 
322. Is then the action of the Board of License Commissioners 
a matter local to Ontario?

The manifest purpose and effect of their action seems to me 
to be not anything local to Ontario, but rather to prevent the 
export of intoxicating liquor into Manitoba and the other Western 
Provinces, thus interfering with trade and commerce, a matter 
not within the jurisdiction of the Legislature of Ontario, and there
fore not within the competence of its agent, the Board of License 
Commissioners for Ontario.

The extent of the jurisdiction of the Legislature was clearly 
understood at the date of the passing of the Ontario Temperance 
Act, and is fully recognised by sec. 139 of that Act, which says:—
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“ While tills Act is intended to prohibit and shall proliibit 
transactions in liquor which take place wholly within the Province 
of Ontario, except under license or as otherwise specially provided 
by this Act, and to restrict the consumption of liquor within the 
limits of the Province of Ontario, it shall not affect and is not 
intended to affect bond fide transactions in liquor between a person 
in the Province of Ontario and a person in another Province or in 
a foreign country, and the provisions of this Act shall be construed 
accordingly.”

That section must, in my view, lie construed as an overriding 
section, to which other provisions of the Act must be interpreted 
as subsidiary, if they appear in any way to conflict with it.

For that reason. I think that secs. 41 and 46 of the Ontario 
Temperance Act* were not intended to interfere by an indirect 
method with trade and commerce, but rather to afford means for 
insuring that export warehouses did not operate so as to defeat 
or evade the provisions against local traffic and use within the 
Province.

In other words, I tliink tliat secs. 41 and 46 were not intended 
to afford a basis for interfering with the export of intoxicating 
liquors from this Province, and, if they do that, they aie beyond 
the powers of the Provincial legislature. This view is supported 
by the decisions to which I have already referred, ami by the 
reasoning of Mr. Justice Ives in the case of Cold Seal Limited v. 
Dominion Express Co., (1917), 37 D.L.R. 769.

•Section 41 of the Ontario Temperance Act, 6 Geo. V. 1916, ch. 50, prohibits 
any person having intoxicating liquor, except as therein provided, and “except 
as provided by this Act.”

Section 46 is as follows:—
46.—(1) Nothing herein contained shall prevent any person from having 

liquor for export sale in his liquor warehouse, provided such liquor warehouse 
and the business carried on therein complies with the requirements in sub
section 2 hereof mentioned, or from selling from such liquor warehouse to 
jiersons in other Provinces or in foreign countries.

(2) The liquor warehouse in this section mentioned shall l>e suitable 
for the said business and shall be subject to the approval of the Hoard, and 
shall be so constructed and equipped as not to facilitate any violation of this 
Act, and not connected by any internal way or communication with any 
other building or any other portion of the same building and shall be a ware- 
room or building wherein no other commodity or goods than liquor for export 
from Ontario are kept and wherein no other business than keeping or selling 
liquor as aforesaid is carried on.

By sec. 2 (a), “Hoard” means the Board of License Commissioners 
appointed under the Act.
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The conclusions at which I have thus arrived may be sum
marised as follows:—

(1) The defendants are common carriers.
(2) Carrying liquor is a part of their professed business.
(3) They cannot, at their own option, refuse to carry for a 

particular class, though that class is designated by the Board of 
License Commissioners for Ontario.

(4) The Ontario Temperance Act does not give power to the 
Board of License Commissioners for Ontario to interfere, in the 
manner here attempted, with the export of liquor from Ontario.

(5) If it did, the Act would be ultra vires the Provincial legis
lature.

ONT.

sTc
Grahama
Strang

Dominion

M anteci, J.

BREAKEY v. CORPORATION OF METGERMETTE-NORD. CAN.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignaull, JJ. 8. C.
April 6, 1920.

Appeal (§ II A—35)—Title to land—Fütüre rights—Timber limits—
Valuation roll—Jurisdiction or Court.

When it is alleged that, of a number of properties entered on the 
assessment roll, and subject to municipal and school taxes, in certain 
cases the appellants only have the right to cut timber, and do not own 
the soil, the question is raised as to the title of these properties: and the 
Supreme Court, of Canada has jurisdiction to entertain an appeal under 
the Supreme Court Act, R.S.C., 1900, ch. 139, sec. 46 (b).

Motion to quash an appeal from the judgment of the Court Statement, 
of King's Bench, appeal side, (1919), 29 Que. K.B. 309, reversing 
the judgment of the Superior Court and dismissing the appellant's 
action to set aside a valuation roll of the corporation respondent.

The material facts of the case are fully stated in the reasons 
for judgment of the Registrar of this Court on a motion to affirm 
jurisdiction, which motion was granted.

The Registrar:—This is a motion to affirm jurisdiction; the 
facts shortly are as follows:—

An action was brought by Andre w H. D. Breakey et al. against 
the Corporation of Metgermette-Nord in which the plaintiffs 
alleged :

(1) Plaintiffs are taxpayers of the defendant corporation, entered on the 
valuation roll as owners of taxable property, for a considerable amount, 
and arc the largest land-owners of defendant cor|>oration without taking into 
account the property above mentioned, and they are especially interested in 
the municipal affairs of defendant, moat particularly in the valuation roll
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in force. (2) Defendant corporation has now a valuation roll on wliicli it 
relies in making its distributions for municipal and school taxes. (3) In the 
month of July last, the appraisers of the defendant corporation prepared a list 
which was similar to that of the following September, and which will be 
produced, in pursuance of which list the defendant corporation has both taxe*I 
and levied and has made the following lots which it has mentioned on the 
said roll as belonging to the plaintiffs, subject to taxation, viz.: Range 2, 
lots 17 and 18; range 2t lot 25; range 2, lot 33; range 2, lot 34; range 2, lot 35; 
range 3, lot 16; range 3, lot 58; range 5, lot 1; range 6 lot 2; range 6, lots 8 
and 9; range 6, lot 5; range 6, lot 6; range 6, lot 7; range 6, lot 8; range 6, lot 9; 
range 6, lot 10; range 7, lot 9; range 7, lot 29; range 7, lot 23. (4) Plaintiffs 
have nothing to do with lots 17 and 18 of range 2, since they are owners neither 
of the soil nor of the cutting rights. (5) Plaintiffs are not owners of lots 
33 and 34 of range 2, having neither the soil nor cutting rights. (6) Plaintiffs 
are not owners of lot 25, range 2; having only the right of floating the wood. 
(7) Plaintiffs possess as owners only H acre on the north-east i>art of lot 35, 
range 2, with the right of cutting on the balance. (8) Plaintiffs have nothing 
to do with lot 33 of range 7, having neither the cutting rights nor the soil. 
(9) Respecting the other lots above designated, plaintiffs are proprietors of 
the cutting rights only. (10) Plaintiffs have no right of ixwsession nor of 
occupation on these lots apart from the grounds above mentioned. (11) 
Defendant claims that the plaintiffs are owners of the cutting rights which 
exist on these lots and it has mentioned the lots in the valuation roll claiming 
to have the right of estimating the cutting rights, separately from the ground 
rights, of considering the said lots immovables from the municipal point of 
view', so that they might tax plaintiffs as owners of the cutting rights. (12) 
In calling the plaintiffs “owners” of the lots on the valuation roll, being aware 
that plaintiffs were not owners, but being of opinion that it had the right of 
taxation and valuation of the cutting rights, defendant has acted illegal 1\ 
and has certainly exceeded its powers.

To this the defendant pleaded :
(1) Ignorance of para. 1, defendant declaring that it relied on the valua

tion roll. (2) Admits para. 2. (3) Denies para. 3, except the existence and 
the legality of the roll. (4) Ignores the schedules mentioned in the last part 
of para. 3 and also paras. 4, 5, 6, 7, 8, 9, 10. (6) Denies paras. 11 and 12 of 
the plea. (6) No complaint was lodged by the plaintiffs at the time of the 
confirmation of the roll; plaintiffs are absentees who have elected no one in 
the defendant municipality, and neither the appraisers nor the defendant 
may seek information from them in the preparation of the roll.

The motion was argued before me on the basis that the quest ion 
to be decided was whether or not a right to cut wood upon lands 
in the Province of Quebec had the effect of making the person 
having the privilege the owner of an immovable and therefore 
liable to be placet! on the valuation roll as such owner; it would 
seem to me, however, that as to certain lots the plaintiffs distinct 1\ 
allege that they have been placed upon the roll where they have 
not even a right to cut timber (see paras. 4, 5, 6), and as the plea
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neither admits nor denies these allegations, it would appear to 
me that we have here a distinct issue raised as to the title to these 
lots and the Court has jurisdiction by virtue of sec. 46 (b) of the 
Supreme Court Act, R.S.C. 1906, ch. 139.

But dealing with the matter on the basis of the arguments of 
counsel, the question for determination then is: Does the issue 
involve any title to lands or tenements, annual rents dr other 
matters or things where rights in future might be bound?

A determination of this requires that eertain articles of the 
( ides should bo construed. Article 16, sub-article 27, of the 
Mimicipal Code reads as follows: “The words ‘land’ or ‘immov
able’ or ‘immovable property’ mean all lands or parcels of land 
in a municipality, owned or occupied by one person or by several 
isrsons jointly, and include the buildings and improvements 
thereon.”

Article 649, title XXII and following, of the Municipal Code, 
provide for the duties of the assessors in preparing their valuation 
mils and amongst other things they are told that all immovable 
]>m|>erty is taxable property with some exceptions not of moment 
lien’. They are also told they must draw up the valuation roll 
setting out the particulars required by title XXII of the Mimicipal 
Code.

By article 654 of title XXII the assessors are directed to enter 
on the valuation roll in separate columns, amongst other things, 
the real value of every taxable immovable or part of an immovable 
and 6th, the name and surname of the owner of every immovable 
or jiart of immovable, if known. It is further provided in the same 
title that after the roll is prepared, it is to lie deposited in the office 
of the corporation, certain notices must be given, and after com
plainte have been adjusted, the roll becomes homologated.

Title XX1I1 of the Municipal Code provides for the imposition 
of taxes based upon the taxable property as set out in the valuation 
roll. The Municipal Code also contains provisions for appeal, 
but the law is well established tliat where the complaint is that the 
municipal authority has exceeded its powers and its act is there
fore ultra Viren, a person complaining on this ground is not precluded 
from taking proceedings in the Superior Court to obtain rtdress.

The defendants rely upon the interpretation of immovables 
as defined in art. 381 of the Civil Code as amend'd by 2 Geo. V. 
1912, ch. 45, which reads as follows:—
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381. Rights of saqihyteiNM, of usufruct of immuveablc things of one ami 
habitation, tin- right to rut timber perpetRally or for a limited time, serviUieie* 
and rights or actions wleich tend to obtain pomeeeion of an immoveable, so 
immoveable by reaeon of the object* to which they are attached.

It may well lie lliat the interpretation they place upon immov
able ia correct anti includes the right to cut limiter in the present 
instance, but that is a question of the merits of the appeal. Whut 
I have to determine is: Is there jurisdiction in the Supreme Court 
to hear the appeal? Or ill other words: I)ocs the matter in contro
versy in the appeal involve matters or things ejusdevi generi 
with titles to lands where rights in future may be hound?

I am of the opinion that it does. Gilbert v. Gilman (1889i. 
16 Can. S.C.H. 189; Foster v. St. Joseph (1917), Cameron's Practice 
and Rules, 1919 ed., vol. 2,183. Counsel for the defendants claims 
that the action is premature and that the valuation roll has no 
such finality as would warrant an action to liave it annulled, but 
it apiM'ars to me clear from the tenus of the Municipal Code that 
the preparation of the valuation roll is a necessary part of the 
machinery by which the rates are inqiosed upon the owners of 
immovable property and I do not see why it cannot lie attacked 
after homologation, which the elevlaration alleges to have taken 
place, as readily as later on when all proceedings have lieen com
pleted and the municipal council proceeds to fix the rate to ho 
imposed upon the projicrty included in the valuation roll.

The plaintiff relies upon the jurisprudence of the Court 
particularly Stevenson v. City of Montreal (1897;, 27 Can. S.C.li 
187. The facts of that case are not on all fours with the present 
but the difference I do not think is material. Tlie fact that in the 
Stevenson case a by-law was passed for the widening of a street 
and the valuation roll was lmsed upon the by-law, does not, 1 
think, give the valuation roll any higher standing than the roll 
which has to lie prepared under the provisions of the Municijsil 
Code.

I am of the opinion therefore, as 1 liave said, that the Supreme 
Court of Canada lias jurisdiction to hear the appeal. If I am 
wrong in my conclusions, the defendant is not precluelcel by my 
eireler from moving later on to quash the apiieal for want of juris
diction as nothing I do can liave the effect of conferring jurisdiction 
upon the Court if otherwise it has none. The application is 
gruntcel, costs in the e-ause. See C.P.U. Co. v. Rat Portage Lumls r
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Co. (1905), 10 O.L.R. 273; (Henwood, Lumber Co. v. Phillips,
11904] AX'. 405; McPherson v. Temiskaming Lumber Co., 9 D.L.R. 
726,11913] A.C. 145.

E. R. Cameron, 
Registrar.

Romeo Ixinglais, K.C., for the motion to quash.
Louis St. Laurent, K.C., contra.
Idington, J. (dissenting) :—The basis of assessment in Quebec 

distinguish between real and personal property. The Court of 
King’s Bench (1919), 29 Que. K.B. 309, has decided that appellants’ 
title, which is admitted and, as such, is no way in dispute, gives 
him a projierty of which the quality is such that it must l#* 
classified as real property and hence liable to lx- assessed as such.

The resultant tax, it is admitted, cannot by any possibility 
reach the sum of $2,000. Hence that basis for an apix al here fails.

Nor can the provision of sub-sec. (b) of sec. 46 of the Supreme 
Court Act, R.S.C. 1906, eh. 139, which reads as follows:—

(b) relates to any fee of office, duty, rent, revenue, or any sum of money 
payable to His Majesty, or to any title to lands or tenements, annual rents 
and other matters or things where rights in future might be Iniund.

So long as the title, as such, is l>eyond dispute, the question of 
tin- quality of property which is held thereby does not. in my 
opinion, fall within the meaning of this sub-section.

I, therefore, think the motion to quash should be allowed with 
costs.

Duff, J., concurs in dismissing the motion with costs.
Anglin and Brodeur, JJ., concur with Mignault, J.
Mignault, J.:-—The appellants seek to have a valuation roll 

of the respondent set aside as to a large number of properties which 
arc entered in the roll as Monging to the appellants and subject to 
I wing assessed against them for munici)>al and school taxes, and 
allege that as to some of these properties they own neither the soil, 
nor the right to cut timber, and as to others they own merely the 
right to cut timtier. They further complain that the respondents 
have undertaken to value the right to cut timber sejiaratelv from 
the soil and to assess the appellants as owners of such right.

The appellant’s action was maintained by the Superior Court 
hut dismissed by the Court of King’s Bench, and the ap)>ellants
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npIMul to thin ( ourt. They succeeded in having the jurisdiction of 
this Court affirmed by the Registrar and the respondent now moves 
to have the appeal quashed for want of jurisdiction.

I am of opinion tliat we have jurisdiction. As to some of the 
pn»|HTties mentioned in the dwlaration, the issue is whether tin 
appellants own either the soil or the right to eut t initier thereon, 
and this raises a question as to the title of these pn»|s*rties. As 
to the others, the issue is whether the ap)>ellants can lie assessed 
in respect of the right to cut timlier independently of the right of 
ownership in the soil. The right to cut timber perpetually or for 
a limited time is an immovable right (art. 381 C.C.). Future right- 
of the appellants in respect of this immovable right and its being 
subject to assessment are therefore involved.

The motion to quash should lie dismissed with costs.
Mot urn dt xvi tuned.

ROUTLBY t. GORMAN AND CORAN.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Marian / 
Maçee, and rergunon, JJ.A. April 26, 1920.

Principal and bvrbty (ft 1 A—8)—Collateral notes held iiy cmeditok 
Employment or principal debtor to collect same—Proceei- 
NOT TURNED IN—KNOWLEDGE OF SURETY AS TO EMPLOYMENT
Acquiescence—N eouoence.

The creditor, who holds all the collaterals for all partie* interests!, 
is bound to use ordinary diligence in the care of them, but is not negligent 
in employing the principal debtor to undertake the collection o7 such 
collateral notes, if the same is done with the knowledge, and acquiescent 
of the surety.

The following statement of the facts is taken from the judgment 
of Ferguson, J.A.:—

This is an apjieal by the defendant Coran from a judgment of 
McKay, Judge of the District (.’ourt of the District of Thunder 
Bay, dated the 22nd Octolier, 1919, whereby he directed that the 
plaintiff recover against the defendants the sum of $1,004.31 
and costs.

The action was brought on two promissory nottw, made by the 
defendant (ionnan, in favour of the plaintiff, and endorsed by 
Corman and Coran. There was also endorsed on I Kith notes • 
waiver and guaranty, signed by lioth defendants, reading: “We 
hereby waive presentment and notice of protest, and guarantee 
payment of the within note.”
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The fact* and circumstances an1 act forth in the following 
extract* taken from the reasons of the learned trial Judge:—

The defendants Cecil Coran and G. W. Gorman agreed 
to canvass for life insurance certain non-Knglish speaking citizens 
in the western jsirtion of the city of Fort William, for the Imperial 
Life Assurance Company of Canada.

"The company allowed them a commission of aliout 115 |ier 
cent, on the first premium, of which their city agent in Fort 
William, G. W. Gorman, received aliout 35 or 40 lier cent, and 
his suli-agent, Cecil Coran, 25 per cent.

"The said defendants had secured promissory not** in respect 
of prrmiums amounting to aliout 11,889.00, and it was desirable 
to pay the premiums due to the said insurance company, as 
a parently several of the said premium-notes had to lie sued in 
order to secure payment, and apparently both defendants desired 
to secure the prompt payment of their resjiectivc commissions 
without waiting until the premium-notes were actually paid by the 
nvjiective policy-holder*.

“For several reasons, 1 place no reliance on the evidence of 
the defendant Cecil Coran where it disagrees with the evidenre 
of the plaintiff or of the defendant G.W. Gorman. The promissory 
notes wen1 signed and endorsed by the said defendants Gorman 
and Coran respectively, and handed to the plaintiff, one note for 
$ti55.85 aliout the 21st June, 1918, and the other for $710.95 
on the 15th June, 1918, being the respective sums advanced by 
the plaintiff to the defendant G. W. Gorman. Various premium- 
notes, endorsed -apparently by lioth defendants, aggregating 
the resiiective amounts, were deposited with the plaintiff as 
collateral security.

“From time to time the defendant G. W. Gorman secured 
many of these collateral notes from the plaintiff as his agent to 
collect the same and pay the proceeds of such collections to the 
said plaintiff to lie applied on the said notes.

"Notes wen- sued in the name of G. W. Gorman, to the know- 
lislge of the defendant Cecil Coran, as he gave evidence on liehnlf 
of the defendant G. W. Gorman.

"It is quite probubfc that the defendant G. W. Gorman could 
collect these various noti-s mon- efficiently and at less cost than 
if bunded to a solicitor to have the same collected, and Isith
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ONT. defendants were interested that such results should lie accom
8. C. plished, as 1 held that the defendant Cecil Coran was entitled

Rootlet only to 25 per cent, of the premium uctuully paid, less costs of 
collection. Exhibit 13 and the sulisequent dealings with these 
two defendants would supixirt that construction of their agree
ment.

"The defendant (i. W. Connaît accounted to the plaintiff 
from time to time, leaving the lialanee of $966.55 owing when 
the writ of summons was issued hen-in on the 23nl day of Max. 
1919.

“The defendant (1. W. Connaît, in addition to these sums, 
has collected *800 which he has failed to pay to the plaintiff.

“On the 21st day of December, 1918, the defendant G. W. 
Connaît signed the two promissory notes sued on herein, for 
1403.0(1 and 1075.45 rcsiieetively. Both the defendants endorsed 
the said notes, and also signed a memorandum endorsed on the 
hack of each note as follows: ‘We hereby waive prcsentmeni 
and notits; of protest and guarantee payment of the within note '

"Both defendants were liable on these notes: Maclarcn on 
Bill and Notes, pp. 331-336; Falconbridge on Banking, p. 095.

"There is no evidence of negligence on the part of the plaintill 
in the course pursued in endeavouring to collect the collateral 
notes. There will lie judgment for the plaintiff against the 
defendant Cecil Coran for Sl.0tM.31 and costs to lie taxed.

“The defendant Cecil Coran is entitled to judgment ou r 
against the defendant Cl. W. Gorman for 11,013.05, with inten-i 
front the 5th day of June, 1919, $14.84, with costs fixed at 125."

The defendant Coran appeals, on the ground that he should 
have lieon credited with all the moneys found to have lieen collected 
by ( ionnan, contending that as surety he was entitled to the 
liencfit of all securities held hv the creditor, and that he was 
relieved front liability to the extent that these securities wen- 
lost, by reason of the plaintiff placing them in Gorman’s hands 
for collection.

H". A. Douter, K.C., for apjx-llant; H’. Later, for respondent
The juilgment of the < 'ourt was delivered by

Ferns™. I A. F'krouson, J.A.:—The law appears to be settled that in 
such a ease as this the creditor holds the collaterals for all the 
parties interested, and is bound to use ordinary diligence in tIn



55 D.L.R.I Dominion Law Hkhohts. 01

can- of thorn, anil U]k>ii [«yment liy the surety to assign them 
to the surety; and, if the creditor has, without the know
ledge or consent of the surety, negligently suffered the securities 
to lie diverted from the purpose of the pledge, to the prejudice of 
the surety's right to lie sulinigatrd, the sun-tv will la- discharged 
to the extent of the actual loss: DoColyaron Guarantees, 3rd cd., 
p. 321; Taylor’s Equity, para. 2.50; 32 Cyc., p. 217. A creditor 
is a trustes- of the securities: Mayhew v. Cricket! ( 1818), 2 Swan. 
185,190; City Bank v. Young (1802), 43 N.H. 457 ; < 'rim v. Finning 
11884), 101 Ind. 1M.

The questions for dcs-ision in this case seem to me to lai:— 
(1) Was it negligence on the |iart of the plaintiff to employ 

( ionnan, the principal debtor, as his agent to collect the- premium- 
iiotes clejsisited as collateral security?

i2) Did the defendant t'oran assc-nt to such a course? If he 
did, he cannot complain: DeColyar, p. 335; ( olelirooke mi Col
lateral Securities, 2nd ed., 395.

The right to ap)*>int, and the duty of a trustes, wl i employs 
an agent, are stated by Kekewich, J„ in In re 1 Veall (1889), 
42 Ch.D. 074, at |>|i. 077, 078, as follows:—-

"lie certainly has the right to apjioint them, if and so far as 
the work of the trust ream nobly requires. . . . The limit of
the l-ower of employment is . . . n-asonallioness . . .
A trustee is Isiund to exercise discretion in the choice of his agents, 
but so long as he selects [s-rsons projicrly qi nliticd lie- cannot 
lie made n-8|x>nsihlo for their intelligence or the r honesty."

l If the many authoritii-s 1 have read, the one gi ving the greatest 
-upiNirt to the ap]xillant’s contention is Crim v. Fleming, supra. 
There the debtor aaaigmsl, as security, foes coming to him as l Icrk, 
of ihe Circuit Court, and the cn-ditor permitted the debtor, 
without the consent of the surety, to collect the fix*, and the 
< ourt held that the surety w as released to the extent that the fees 
wem so collected and not paid over, on the ground that the creditor 
hail, in the circumstances, lieen guilty of negligence.

It seems to me that what is reasonable or negligent de|s-nds on 
the circumstances adduced in evidence in the particular case under 
consideration. The circumstances of the case at bar are jss-nliar. 
The collateral security consisted of 25 premium-notes, for amounts 
ranging from *1(1 to *145, all made by foreigners unable to s|s-ak

ONT.
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Knglisli, and all obtained l>y Gorman or his suli-agent Coran. It 
is not suggested that Routley had any reason to suspect the honest 
of Gorman. The nature of the transaction, the character of tb 
notes and the makers thereof, indicate that something out of the 
ordinary would lie required to insure the collection of the noter 
as they matured, and that it would lie advisable, if not neceesan 
to make use of both Gorman and Coran in effecting collections.

It is not asserted that any such arrangement was made In 
Gorman at the time he pledged the notes. There is evident 
going to shew that before Coran endorsed the last renewal 
and the waiver and guaranty, he knew that Gorman was col
lecting the notes or some of them. In his affidavit, made part 
of tile record, he de]loses that he was induced to sign the note on 
the representation of the plaintiff and Gorman “that no risk 
or liability would attach to me by so doing, as the notes taken 
for the insurance would be collected by them."

In his statement of defence, filed by leave, he pleads that the 
representation was that the premium-notes would be collected 
by the plaintiff. At the trial, he swore that he put his name on 
the notes only as witness to the signature of Gorman. He admit - 
apiiearing as a witness in one or more Division Court action- 
brought by Gorman on notes deposited as collateral, also thnt 
he himself endeavoured to make collections, and sued upon one 
of the notes which he obtained from Gorman.

The learned trial Judge has found that the plaintiff was not 
negligent; and, after a careful perusal of the evidence and con
sideration of all the circumstances, 1 am not prepared to say thnt 
he was wrong. I am also of the opinion that the proper conclu
sion is that the defendant Coran knew of and acquiesced in the 
employment of his co-defendant Gorman for the purpose of mak
ing the collections.

1 would, for these reasons, dismiss the appeal with costs.
Appeal ditmitned



55 D.L.R.] Dominion Law Kkpoht*. 63

ALLEN v. SMITH.

Snukatcknttm Court of Appeal, llaultain, C.J.S., Scwlandn, I.amont and 
Elwooi, JJ.A. October It, 1920.

Rais (| II a—‘jsBy mmuc vocmm—flu i—imi bt avctionfer—
HlMCNCE or OWNER HEARINO STATEMENT—WARRANTY—LIABILITY 
OF OWNER FOR BREACH.

A vendor who stands by, while an auctioneer is selling his goods, and 
take* no steps to correct or contradict an incorrect statement or affirma
tion made bv such auctioneer is hound by such statement. The our- 
"haser is entitled to rely on the warranty so given and is entitled to 
damages occasioned by breach of such warranty.

(See Annotation. 43 t).L.R.

Appeal by defendant from the trial judgment in an action to 
recover the lmlanee of the purchase price of a mare sold at auction. 
Reversed.

P. H. Cordon, for appellant ; L. XfcK. Robin non, for respondent. 
The judgment of the Court was delivered by 
Lamont, J.A.:—The defendant paid $10 down, and gave the 

note sued on for the balance. The defendant resists payment on 
the ground that the mare was warranted to In* only 9 years’ old, 
whereas in fact she was much older and was of no value. On the 
note sued on there was endorsed the following words:—

“Given for one lay mare nine years old.”
The notes of evidence are of the most meagre kind. The trial 

Judge’s reasons for judgment, as contained in his notes, are:
The auctioneer made the statement that horse was 9 years old or about 

9 years old. (I cannot conclude defendant relied on this statement.)
THe defendant must have known she was old as his witness says she had 

that appearance in 1015.
Judgment for plaintiff for 157.31 and costs and counterclaim dismissed 

with costs.

Was the statement made by the auctioneer and rejwated in 
the note binding on the plaintiff? An auctioneer has no authority, 
unless so instructed by the vendor, to give a warranty at the 
auction, and an unauthorised warranty will not bind the vendor, 
although it may make the auctioneer liable to the purchaser for 
breach of warranty if false. Pnyne v. Lord lAron field (1882), 
51 L.J. (Q.B.) 642.

In this case, however, the plaintiff in his evidence testified that 
the auctioneer said, “Here is a horse about 9 years’ old.” This 
can only mean that the plaintiff was present and heard the auction
eer make the statement. As he took no steps to correct or contra-
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diet it, the defendant, in my opinion, was in concluding
that the auctiom-er was authorised to make it, and the plaintiff 
is hound thereby.

The next question is: Does the statement constitute a war
ranty? It does, if it was so intended. The rule has long been 
followed that an affirmation at the time of the sale is a warrant) 
provided it appears on the evidence to have been so intended. 
The intention of the vendor is to be drawn from the totality of 
the evidence. See Heilbut, Symons A Co. v. Hur Litton, [1913] 
A.C. 30.

The reasonable inference to my mind to be drawn from the 
evidence, and the trial Judge's reasons as al»ove set out, an
ti) that the plaintiff intended to warrant the mare to 1h- only 
9 years’ old, (2) that the mare was much older than that, and 
then* was, therefore, a breach of the warranty. The conclusion 
of the Judge that the defendant could not have relied upon tin 
statement made as to the mare’s age, because in 1915 she hud 
the appearam-e even then of l>eing old, is, I think, answered by 
the fact that the plaintiff and his son believed tluit she was alwut 
9 years’ old at the time of the sale, according to their testimony. 
Her appearance at that time evidently did not indicate old age to 
such an extent as to lead the plaintiff and his son to think she was 
over 9 years’ old. The defendant was entitles! to rely upon tin- 
warranty given, and there is no evidence that he did not do so. 
He is therefore entitled to damages for breach of warranty. Such 
damages an-, primû facie, the difference between the value of tin- 
man- at the time of the sale and the value she would have had if 
she had answered the warranty. Sale of Goods Act, K.S.8. 1909, 
ch. 147, w-c. 51, sub-sec. 3.

Had she answered the warranty, she would have been worth, 
at the time of the sale, $00. The only evidence as to her real value, 
is the statement made by the defendant that in 1919 he came to 
the conclusion she was worth nothing at all He, however, had 
used her in 1918 on the drill, and in 1919 also lie says she did a 
little work. She must therefore have been worth something to 
him, but her n-al value at the time of the sale is not shewn by tin- 
note* of evidence in the npj*-al hook, if it was given at the trial.

In my opinon the ap|x-al should In- allowed, anil the matter 
referred baek to the trial Judge to assess the damages suffered
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by the defindant for breaeli of warranty. This amount tin- dcfcnd- 
ant is entitled to net up against the plaintiff in diminution or 
extinction of the price. It should therefore be deducted from the 
amount due the plaintiff on the note, and judgment given in favour 
of the plaintiff for the difference. Sale of Goods Act, see. 51, sub- 
see. 1. Appeal allowed.

SANK.

C. A.

Ism. J.A.

REX ». JOHNSON. ONT
Ontario Supreme Court, Orée, J. September 4, 1990. ^

( 'hIMIN Al. LA»" (I If B---- 431—('HAROS LAID AND » ITHDRAWN—.\>W PHAROS
—Irmeovi.arity or service nr Mi’MiioNK Ari-r.AHANps or eoessEL 
row Atx-esED—Waiver or irreoclarity or skrvipe.

A charge against an aerois-d fa-rson. Iieing sitlalraan ami a further 
rliarge last to mum; up at a fut un- «laie, lia- apis-arunee of counsel on such 
-late amt Ilia pnrtinitiation in the trial on nelialf of the aeeuiRsI, he la-ing 
aut horisml to do bo, waives any im-guhirity in the service of the summons, 
and the conviction must he U| In-Id.

\Neyina ». Ihtherly (1S99), 3 'all Cr. Cas. 505, referred to.)

Motion for an order quashii g the conviction of the defendant, statement, 
by two Justices of the Peace, for unlawfully having intoxicating 
liquor in a place other than his private dwelling house, contrary 
to the Ontario Temperance Act, 6 Geo. V. 1916, ch. 50, sec. 41.

C. A. Payne, for the defendant.
Edward Hayly, K.C., for the magistrates.
Ohde, J.i—The notice of motion attacks tliis conviction or*. j. 

u|xm several grounds, but upon the argument only one was 
urged, namely, that by reason of the service of the summons 
upon the wife of the accused, instead of upon him personally, 
and his non-attendance at the trial, there had not been a proper 
or fair trial.

The circumstances surrounding the ‘rial arc somcwliat unusual.
On the 8th July, 1920, Johnson appeared, with his counsel, Mr.
K. J. Butler, of Belleville, lief ore two Justices at Madoc, to answer 
a charge under sec. 41 of the Ontario Temperance Act. This 
charge had been laid as for a first offence. Upon the application 
of tin- ('ounty Crown Attorney, the Justices permitted tlic charge 
to Is- withdrawn, apparently in order tliat a new charge might 
le laid as for a second offence. When the cliarge was withdrawn, 
the accused left the court, and it was subsequently arranged
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lietwcen Mr. Butler and the County Crown Attorney tliat, if a ^B j„ referring 
new charge waa laid, Mr. Butler “ would try and arrange to take ■ had 
;he matter up on the 15th July." A new information was laid ■ Johnson to 
on the 10th July, and a summons issued to Johnson, returnable 9 j, wee , 
on the 15th July, at Madoe. This was given on the lOtli to a ■ 0f the con- 
constable to serve, and on the 13th the constable served the H *0uld lie di 
summons by leaving it with Johnson’s wife at his residence at H which is aj 
Madoe. Johnson himself being then alwent. ■ provides fa

There is no evidence to shew tliat the constable made any his usual p
effort to find Johnson or to learn whether or not the summons H mot with, 
he w as serving upon the wife would come to Johnson’s notice ■ effort to fin 
in time for the 15th. The County Crown Attorney communicated ■ with." 
with Mr. Butler by telephone, and they went to Madoe on tlie ■ nut jt ,8 
15th. When the cnee was called, Johnson did not appear, but ■ by Mr. Bui 
Mr. Butler did not ask for an adjournment on that ground ■ |5t|, jujyi , 
believing that Johnson would appear before the proceedings were ■ summons, i 
over. The constable was called and testified as to the servi»' of ^B a judgment 
the summons upon the wife of the accused, whereupon Mr. Butler ■ think I mi 
objected that the service liad not been legal. Notwithstanding ■ apjieared w: 
this objection, the Justices proceeded with the trial, and Mr ■ be found,• 
Butler remained and cross-examined two of the Crown’s wit- had ample 
nesses. The record of Ids cross-examination of the first witnese ■ repudiate M 
cross-examined is preceded by the words, “Subject to objection, states that 
to Mr. Butler," which 1 understand to mean tliat Mr. Butler ^E 15th. But 
himself objected to being obliged to proceed, and did proceed ■ defend the i 
subject to that objection. At the close of the proceedings, the ■ and* was ini 
Justices formally “adjourned for adjudication" until the 19th ■ offence if an 
July, and on the 19th July adjourned again until the 22nd July, ^E at all on th 
on wliich date they found the accused guilty; and, proof of » ^B hut Mr. Bui 
conviction for a previous offence being given, the accused was ■ and. althou 
found guilty of a second offence, and was sentenced to six monflu' ^E part in the 
imprisonment. ^B cution.

The accused in an affidavit says that he left Madoe on tie ^B It is rat 
13th July, before the summons was served, and did not return H 19th, and a 
prior to hie arrest in Belleville upon a warrant issued after fill ^B accused gull 
conviction, and that until his arrest he had received no notin' of ^B any materia 
the summons. He refers to Mr. Butler as his counsel on tl» ^B believe that 
return of the first-summons on the 8th July, but does not repudiate ^B accused app 
Mr. Butler’s authority to act for him on the 15th. Mr. Butler ^B giving his c
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in referring to the proceeding» at Madoc on the 15th, says: “1 
had received no specific instructions from the said George A. 
Johnson to attend at Madoe on the aaid 15th day of July."

It was virtually admitted by Mr. Bayly tliat, if the regularity 
of the conviction depended upon the proof of service alone, it 
would lx* difficult to support it. Section 658 of the Criminal Code, 
which is applicable to the procedure when serving a summons, 
provides for service upon some person other than the accused at 
his usual place of abode, if the accused cannot conveniently be 
met with. There is no evidence here that the constable made any 
effort to find Johnson or that lie could not “conveniently lie met 
with."

Hut it is contended on behalf of the Crown tliat the appearance 
by Mr. Butler as counsel for the accused, at the hearing on the 
15th July, was a waiver of any irregularity in tlie service of the 
summons, and Regina v. Doherty (1809), 3 Can. Cr. Cas. 505, 
s judgment of the Supreme Court of Nova Scotia, is cited. I 
think I must give effect to this contention. Had Mr. Butler 
appeared without any authority whatever, the accused could not 
be liound; but, on the material liefore me, 1 must hold that he 
had ample authority and instructions. The accused does not 
repudiate Mr. Butler's authority to appear, and Mr. Butler merely 
states that he had no “specific" instructions to attend on the 
15th. But it is clear that he had been retained on the 8th to 
defend the accused, and I am satisfied that this retainer covered 
and'was intended to cover the subsequent charge for the same 
offence if and when laid. Had Mr. Butler refrained from appearing 
at all on the 15th, then the conviction might lie open to attack; 
hut Mr. Butler, acting under his retainer, appears for the accused, 
and, although objecting to the sufficiency of the service, takes 
part in the trial and cross-examines the witnesses for the prose
cution.

It is rather significant that the matter was adjourned to the 
19th, and again to the 22nd July, liefore the Justices found the 
accused guilty. Had Mr. Butler felt that the accused had suffered 
any material injustice by his failure to appear, it is difficult to 
helieve that be would not have made some effort to have the 
accused appear on either of the later dates for the purpose of 
giving his evidence1, if lie saw fit, or to get a further enlargement
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to enable this to be done. And. while it is not really incumU nt 
u|K>n the accused to disprove Ids guilt if tlie proceedings are 
irregular, yet it is not without significance that in his affidavit 
not one word is said as to the merits of the defence wliich pre
sumably he hoped to make had he been present. There is abso
lutely nothing to shew that Johnson was in any way prejudiced 
by his atwence or that liis defence (if any) was not as fully mack- 
out by his counsel as if he liad been there in person, and I cannot 
see that, if tliere was any irregularity at the hearing, any sul- 
stantial wrong was occasioned thereby.

For tliese reasons. I dismiss the motion with costs.
Motion dumiissetl.

SMITH v. CHRISTIE.

Albtrta Su/miiir Court, A ppeUair Umtimm, Hamit, C.J., Stuart, Htrk unit 
lrr*,JJ Oriahtr 19, IVtO.

1. Omc'ERK (| I A—8)—Public—What are— Discharge or pi m.u 
duty—Compensation. ,

Fvervonc appointed to discharge a publie duty and receive a comp-n- 
sation in whatever eha|)e whether from tlie Crown or otherwise is <«.n- 
stituted a public officer. \ Dominion Government Veterinary Insficctor 
residing at Calgary, the Chief Dominion Government Veterinary Inspr- 
t<ir for Alberta, ami the Minister of Agrieultun- for the Dominion of 
Canada held to la* public officers.

Limitation or actions (# 111 F -130) Supreme Court Act (Alta. 
Rules or Court—Validity—Public orner*—Action against - 
Limitation or time kom commencing.

If the Lieutenant-Govemor-in-Coiuieil had paver under *«-<■. 24 of tin- 
Supreme Court Art, 7 Kd. VII. 1907 (Alta.), eh. 3. to imism Rule 711 11 
ia effective ami valid law, if he had not, then old Rule 639, never haxiim 
been authoritatively interfered with, in still in force under nee. 3<i «if tin 
Aet, in either case the rinult is that «II actions and prosecution* against 
any p*rson for anything purpirting lo tie done in pursuance of his <hit> 
as a imblie officer miwf In* commenced within six months after th 
was committed.

(Renew of authorities.]

H. H. lien mit, K.C., tuitl IF. C. Fi*htr, for plaintiff.
Joint'* J. Muir, K.C., for defendants Christie ami Hargreuvf. 
A. A. MdhUitray, K.C., for defendant Tolmie.
Harvey, CJ., and Ives, J., eoncur with Htvabt, J.
Stvart, J.?—The plaintiff is a rattle rancher with a ranch , 

some distance west of Calgary. The defendant Christie in a |

Dominion 
The defen 
Veterinary 
the Minist 

The pit 
resulted a> 
acts of the 
quarantine 

The <1< 
Hargrcave 
through an 

The ad 
Kach 01 

“public off 
Court and 
of (i month 

The phi 
for directs 
gnuit the a 
should lie 1 

IMiints of la 
ings should 

Thedef 
In-iw. Wall 
for se|iarat( 
of the jioin 
down for i 
instance.

When tl 
was arrang 
intended to 
tin- Master 
forthwith a 
law.

Rule 711
AH actio 

mulling pur 
vmlew oilier 
ilisp-iet when 
months after



55 D.LJL) Dominion Law Report*. 09

Dominion Government Veterinary Inspector residing au Calgary. 
The defendant Hargreave is the Chief Dominion Government 
Veterinary Inspector for Allx»rta and the defendant Tolmie is 
the Minister of Agriculture for the Dominion of Canada.

The plaintiff sues the defendants for damages alleged to liave 
resulted as a consequent of certain alleged wrongful and illegal 
acts of the defendants in placing and continuing his cattle under 
quarantine for mange in the spring of 1919.

The defendants severed in their defences hut Christie anil 
Hargreave defended through one solicitor and the defendant Tolmie 
through another.

The action was begun on May 6, 1920.
Each of the defendants in his defence pleaded that he was a 

• public officer” within the meaning of Rule 711 of the Rules of 
Court and that the action hail not been lx>gun within the period 
of 0 months after the acts complained of as provided by that rule.

The plaintiff applied to the Master in Chambers for an order 
for directions and on the hearing of this the Master refused to 
grant the application nun le on behalf of the defendants that there 
should lx* separate trials for each of the defendants and that the 
IMiints of law in n-gard to Rule 711 that were raiwsl by the plead
ings should lx* set down for argument before the trial.

The defendants appeal**! from this refusal to a Judge in Chain* 
hers. Walsh, J., dismissed the api>eal in rcsixft of the application 
for scjMirate trials but allowed the apix^al in respect of the argument 
of the i>oints of law and directed that these latter should be set 
down for argument before the Appellate Division in the first 
instance.

When the argument on tin* points of law came on for hearing it 
was amingi-d by consent that an npjx'al which the defendants 
intended to take from the Judge’s order dismissing the apix>al from 
the Master in regard to the sejiarate trials should also be heard 
forthwith mid at the same time as the argument on the ]x>intx of 
law.

Hule 711 (C.O.N.W.T. 1915, Rules of Court) remisas follows:—
All actions and prosecutions to be commenced against any |iereon for 

anything purporting to be done in pursuance of his duty as a public officer 
(unless otherwise ordered by a judge) shall lx* commenced ami tried in the 
ilietncl wherein the act was committed and must lx* commenced within ft 
months after the act was committed and not otherwise.

ALTA.

sTc.
.Smith 

Chkihtik. 

Stuart. J.



70 Dominion Law Reports. (55 D.L.R.

ALTA.

8. C.

Christie.

This is the form in which the rule stood, from 1903 until 1914, 
as Rule 530 of the old Rules of the Supreme Court of the Norlli 
West Territories which, with some later exceptions, were part of 
the Judicature Ordinance* and were admittedly of statutory force 
as having been enacted by the Legislative Assembly of the Terri
tories. During that period it would have been therefore idle to 
enquire whether Rule 536 was substantive law or mere procedure. 
Even if substantive law it had been enacted by competent authority.

It was tacitly assumed on the argument that the power reserved 
to a Judge by the rule applies only to the place of trial and not to 
the time of beginning the action which would appear to be the 
correct view'. The subsequent general rule as to extending time 
was not apparently resorted to and the question of its effect is 
really not. before us although it might possibly seem to indicate 
that the Legislature never really intended to enact a strict law of 
limitation at all.

It was contended on behalf of the plaintiff that the real nature 
of the enactment is that it is substantive law and that, inasmuch 
as Rule 711 as we now have it was promulgated only by the 
Lieutenant-Govemor-in-Council under the powere given by sec. 24 
of the Supreme Court Act, 7 Edw. VII. 1907 (Alta.), ch. 3, and 
inasmuch as the power there given was merely to “make and 
authorize the promulgation of Rules of Court governing the 
practice and procedure in the Court, etc.”, the Lieutenant- 
Governor had no authority to make or promulgate the rule and 
that it was therefore ultra vires and of no effect.

I am bound to say that, notwithstanding the passages quoted 
by counsel for the defendants from various precedents which refer 
to statutes of limitations as being merely enactments of procedure, 
I am not convinced that such an enactment as we have here can 
properly be held to come within the meaning of the words “rules 
of court governing the practice and procedure in the court” as 
used in sec. 24, 7 Edw. VII. 1907, ch. 3. Indeed I have very little 
doubt at all that the Legislature never intended to delegate to a 
subordinate authority, viz, the Lieutenant-Govemor-in-Coun< il 
the power to impose a limitation of time w ithin which an individual 
may bring a particular complaint into Court and to destroy in 
effect his legal right entirely if he fails to seek enforcement within 
that time. A legal right which cannot be enforced in a Court of



55 D.L.R.] Dominion Law Reports. 71

law approaches very closely, if not entirely, to a contradiction in 
terms. The enactment in practical substance says that any legal 
right which may accrue to any person in consequence of the alleged 
wrongful act of a public officer, purporting to be done in the exe
cution of his duty as such, shall cease and disappear at the expira
tion of 6 months after the commitment of the act unless by that 
time an action is brought to enforce it.

But it is not necessary, I think, to express any final opinion on 
this point because, owing to the course which legislation took—an 
unnecessarily involved and tortuous course—the enactment now 
stands in either of the two possible views, as of statu tory effect 
and not as a rule merely made and promulgated by the Lieutenant - 
(iovemor-in-Council under sec. 24.

If the latter authority had no power to make such an enactment 
as a rule of practice and procedure then old Rule 536 was not 
authoritatively interfered with or repealed by the Rules of 1914 
in themselves. Sec. 36 of the Supreme Court Act of 1907, Alta. 
Stats, (ch. 3), enacts that:—
the provisions of the Judicature Ordinance and all amendments thereto 
[which includes old Rule 536] shall, save where provision is made in this 
Act to the contrary or in substitution therefor, apply mutatis mutandis to 
the court and to officers thereof, as well with regard to the rules of law according 
to which law and equity are to be administered in the Court as to other 
matters therein contained.

This undoubtedly kept old Rule 536 alive unless the Rules of 
September, 1914, including Rule 711 had the effect of validly 
ch:mging it, or, rather, taking its place.

On the other hand if the Rules of 1914 either were originally 
or subsequently became valid in their entirety and throughout, 
including 711, then the position is the same. As I have indicated 
I think that sec. 24 of the Supreme Court Act only authorised 
rules of practice and procedure strictly so called and that the 
provisions of Rule 711 in question here is almost certainly outside 
that category. If there had been no subsequent legislation I 
think the situation would be that old Rule 536 had never been 
authoritatively interfered with. But now’ we have to consider 
secs. 20, 21, and 22 of the old Judicature Ordinance and sec. 22 (a) 
added by the Alberta Legislature. These sections arc as follows. 
(See the Judicature Ordinance, C.O.N.W.T. 1915, ch. 21):—

Al.fA.

R. C.

Christie.
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20. The practice and procedure in the Supreme Court of the Territories 
shall be regulated by this Ordinance and the rules of court; but the Judges 
of the Supreme Court (i.e., of the Territories) or a majority of them shall 
have power to frame and promulgate such additional rules of court not 
inconsistent with this Ordinance as they may from time to time deem necessan 
or expedient.

21. Subject to the prousions of this Ordinance and the Rules of Court 
the practice and procedure existing in the Supreme Court of Judicature in 
England shall as nearly as possible be followed in all causes, matters and 
proceedings. (Amendment of 1910.)

22. The Rules of Court already made and promulgated by the Judges of 
the Supreme Court (i.e., of the Territories) are hereby continued in force 
until rejiealed, altered or amended by them.

It is not very apparent what circumstances caused the enact
ment of see. 22 hut it is to he carefully observed that it refers to 
certain well known rules which had been passed and promulgated 
by the Judges of the Supreme Court of the North West Territories 
under the authority of see. 20 and which were therefore in a 
slightly different position from the regular statutory rules until 
sec. 22 placed them in the same position.

Now in 1918, 8 Geo. V. (Alta.) eh. 4, see. 5, sub-sec. 2, the 
Legislature repealed sec. 21 above quoted and by sec. 3 it was 
enacted that the Judicature Ordinance was amended “by adding 
after see. 22 the following sec. 22 (a)”:-—

22 (a) The provisions of the Rules of Court continued in force by the 
preceding section hereof as altered and amended are repealed as of the 
1st day of September, 1914, and The Consolidated Rules of the Supreme 
Court authorised and promulgated by order of the Li eut en an t -G over nor-i n- 
Council dated the 12th day of August, 1914, and which came into force on the 
1st day of September, 1914, as altered and amended and the provisions thereof 
are substituted and declared to have been in force on and since the said 
1st day of September, 1914.

There appears plainly to have been an unfortunate slip made 
by the draftsman and the Legislature in this enactment. If it 
were possible one would feel tempted to make the section mean 
what was obviously intended by interpreting the words “the 
preceding section hereof” as referring, not to sec. 22 but to sec. 20, 
which, aside from sec. 22, had by reason of the repeal of 21 become 
“the preceding section.” This would he treating sec. 22 (a) as 
merely a sub-section of sec. 22. But this is impossible because of 
the words “continued in force.” Those are the very words of 
sec. 22 and there is no such wording or enactment in sec. 20. 
So that the result is that the repealing effect of the new section,
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22 (a), can only be applied to the few rules made and promulgated 
hv the Judges of the Supreme Court of the North West Territoritw 
under the authority of see. 20 and “continued in force” by sec. 22. 
There appears to be no manner of doubt that the draftsman of 
22 (a) thought he was drafting a repeal of the whole body of Rules 
of Court contained in the Judicature Ordinance because the clause 
as it reads “substitutes” the whole body of the new rules of 
September, 1914, and it is inconceivable and indeed unintelligible, 
that it ever was intended to substitute that whole body of new rules 
merely for the few additional rules which had been made by the 
Judges. Yet that is exactly what the words of the section do say. 
The consequence is that unless the old statutory rules have been 
wii>ed out in some way or other (and they certainly are not wijred 
out by 22 (a) ) we have two sets of rules in existence at the same 
time.

1 confess that t he puzzle baffles me and goes beyond my powers 
of reconciliation and interpretation, struggle with it as I may.

Yet so far as the point involved in the present case is concerned 
a solution does fairly clearly emerge. Either the Lieutenant- 
Governor-in4 ouncil had power under sec. 24 to pass Rule 711 or 
he had not. If he had, then it is effective and valid law (which 
alternative I really reject). If he had not then old Rule 53b 
continues because there is nothing in the new section. 22 (a) of 
8 Geo. V. 1918, ch. 4, sec. 5, alxrve quoted which touches it at all 
in the way of repeal.

On the other hand if one felt at liberty to give a broad and 
liberal interpretation to sec. 22 (a) and treat it really as working 
a repeal of all the old rules, statutory as well as judge-made, then 
one would have to be equally liberal and say that there was a 
statutory substitution of Rule 711 for Rule 536 and a statutory 
confirmation of it. One cannot help thinking that there was 
really another slip made in 22 (a) by the omission of some intended 
verb such as “hereby validated and confirmed” after the words 
“as altered and amended” in the third line from the end.

When the Legislature declares a rule “to have been in force” 
from a certain date it seems to me to be rather too refined a treat
ment of language to suggest that it was only intended that it should 
he in force qua rule, and if it could validly have been originally 
enacted by the rule-making authority.

ACT A.

8. C.

Uhrmtif. .
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For those reasons the contention that there is no such valid law 
in force as that contained in Rule 711 seems to me to fail. Either 
as Rule 711 or as old Rule 53G the law has I think statutory 
authority.

It was also contended that none of the defendants was a 
“public officer” within the meaning of the rule. With respect to 
Christie and Hargreavo it is admitted, I assume, that they were 
properly appointed as inspectors under the Animal Contagious 
Diseases Act, R.S.C. 1906, ch. 75, secs. 10-14, and that what they 
are alleged to have done purported to be done in the exercise of 
their duties under that Act. In Henly v. The Mayor of Lyme 
(1828), 5 Bing. 91 at 107 (130 E.R. 995), Best, C.J., said: “Then, 
what constitutes a public officer? In my opinion everyone who 
is appointed to discharge a public duty and receives a compen
sation in whatever shape, whether from the Crown or otherwise, 
is constituted a public officer.” I have no doubt these inspectors 
were receiving remuneration from the Crown. They are clearly 
in my opinion “publie officers” within the meaning of the rule. 
The distinction sometimes made between an officer and an employee 
of a corporation throws, I think, no light on the matter because that 
distinction wns drawn in another connection altogether. In fact, 
there are few', if any, cases in which it appears to have been disputed 
that such jiersons as these are public officers within the meaning 
of the protecting statute. Most of the English cases seem to deal 
with the point whether certain bodies or corporations were 
executing a “public duty or authority” within the meaning of the 
English statute.

With respect to the defendant Tolmie he, of course, is at any 
rate a different kind of “officer.” He is a Minister of the Crown 
appointed by commission under the Great Seal (The Department 
of Agriculture Act, R.S.C. (1906), ch. 67, sec. 2). He is not called 
an officer in the Act but by sec. 3 the Govemor-in-Council “may 
appoint an officer who shall be called the Deputy Minister of 
Agriculture.” But I do not think this necessarily leads to the 
conclusion that the head of a Government Department who is a 
Minister of the Crown is not within the me-aning of the rule. 
In lialeigh v. Lord Goschen, [1898] 1 Ch. 73, Romer, J., had to 
discuss the question of the liability of a Minister of the Crown and 
a head of a Government Department and to be sued for trespass.
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The ease perhaps throws only a side-light upon the matter really 
before us here but it seems clear from the judgment that the head 
of a Government Department, even though a Minister of the Crown 
may be sued in his individual capacity for a trespass if in substance 
it is his individual act though done through an agent or sub
ordinate, and this not because of, but in spite of the fact, that 
he is an officer of state. I observe that the Interpretation Act, 
R.8.C. 1906, ch. 1., sec. 31 (L) and (M) after referring to a Minister 
of the Crown goes on to refer to “any other public officer,” thus 
impliedly calling a Minister of the Crown a “public officer.” 
Of course this Interpretation Act does not apply to our rule, but 
in interpreting the expression in our rule it occurs to me that w e 
can legitimately enquire how the words are generally used and 
what meaning is generally attached to them. Certainly if a sub
ordinate appointee of the Minister of Agriculture is a public officer 
it would be strange if the Minister himself should not be called one. 
And if his appointee and subordinate is entitled to the benefit and 
protection of the rule surely from the reason of the thing he him
self ought also to be so protected.

The result will lie that it is only for acts committed within 6 
months before the beginning of the action that the defendants can 
be held liable although there may be some question as to how in 
the actual circumstances this ought to be interpreted.

With regard to the appeal in the matter of separate trials, 
I think it should be dismissed with costs and I sec no advantage 
or necessity for adding anything to what was sai l by Walsh, J., 
in whose reasons I fully concur.

The costs of the argument on the points of law should he costs 
in the cause.

Beck, J.:—By the Judicature Act, C.O.N.W.T. 1898, ch. 21, 
certain Rules of Court were enacted as part of the Act. The 
Judges of the Court had no power to repeal or amend these 
statutory rules but might make additional rules not inconsistent 
therewith (sec. 20).

The Supreme Court Act, 7 Edw. VII. 1907, eh. 3, authorised 
(sec. 24) the Lieutenant-Governor-in-Council to make “Rules of 
Court governing the practice and procedure in the Court, etc.,” 
and to “alter and annul any Rules of Court . . for the time
being in force whether the same he included in the Judicature

-ALTA.

S. C.

Christie.

Beck. J.



70 Dominion Law Reports. 155 D.L.R.

ALTA.
8. C.

Christie. 

Beck. J.

Ordinance or any amendments thereto or etc." and provided that 
“until such rules are so made and promulgated . . . the
rules, practice and procedure ... of the Supreme Court of 
the North West Territories shall be the rules, practice and pro
cedure in the said (Supreme) Court (of All>erta)’\

So far as the Statutory Rules of Court are concerned there can 
be of course no question as to their validity on the ground that 
some of the rules related to something other than matters of 
practice and procedure. In my opinion Rule 711—in the same 
words as Statutory Rule 536—deals with something other than 
“practice and procedure,” even if the subject matter over which 
the Lieutenant-Govemor-in-Counci 1 was given jurisdiction was 
not made still more distinct by the addition of the words “in the 
Court.”

It assumes to l>e, so far as that jiortion of it is concerned, 
which is in question here, a limitation on a right of action, with 
an effect corresponding to the ordinary statutes of limitation. Such 
statute's are undoubtedly considered matters of procedure in 
Private International law, but not matters of practice and 
procedure of or in the Court, which can be dealt with by rule made 
by a delegated authority. The legislation of 1918 docs not, it 
seems to me, affect the question of the validity of Rule 711. I 
think its intention was to deal with rules in their quality as rules 
and not to validate or bring into effect as rules provisions properly 
the subject matter of legislative enactment. The new Consolidated 
Rules of 1914 therefore in my opinion could not affect any pro
visions of the Statutory Rules which dealt with matters which do 
not come under the subject matter of practice and procedure in 
the Court with the result that any such provisions in the Statutory 
Rules still remain in force; and in force in the sense and with 
exactly the same force and effect as they originally had. Hence 
if the rule in question Statutory Rule 536, was as a Statutory Rule 
subject to Statutory Rule 556 (empowering a Judge to enlarge or 
abridge time) it is still so subject.

I think all the defendants are public officers within the meaning 
of the rule. As to whether any of them are relieved from responsi
bility by reason of their representing the Crown in relation to the 
matters complained of that is another question depending on
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what thaw1 matters are and the provisions of the statute under 
which they purported to be acting, things which I have not eon- S. C. 
sidered. Smith

I come as I understand it, to the same result as my brother r
Stuart, on the point which I have dealt with and agree with him -----
in other respects. Judgment accordingly.

REX v. CHAPPUS.
Outurio Supreme Court, (hde, J. August i\, I9i0 

Intoxicating Liguons (j III Ci—S7)—Salk of—Contract—Property in
GOODS NOT TO PASH UNTIL DELIVERY—CtOODB SEIZED ON TRI CK ON 
WAY TO HOUSE OF ACCUSED—INTENTION OF PARTIES—8 ALE OF 
Goods Act.

There is no legal reason why a person may not minimise the risk of 
purchasing liquor under the Ontario Tempemn *e Act by stipulating that 
no nro[iertv in the liquor shall p:iss to him until delivery, and when tnis 
is the intention of the jiartii-s a -onviction for the offence of unlawfully 
having liquor in a place other than the private dwelling house of the 
accused will be quashed where the liquor was seized while on a truck 
1 icing conveyed to the house of the accused, there being notliing to 
indicate that the accused owned or had control of the liquor at that

ONT.

sTc.

Motion to quash a magistrate's conviction. Conviction quashed. Statement.
J. W. Curry, K.C., for the defendant.
Eduard liayly K.C., for the Crown and the magistrate.
Ohde, J.:-—The prisoner was convicted under the Ontario orde.j. 

Temperance Act, sec. 41, by the Police Magistrate at Windsor, 
of unlawfully having, on the 19th July, 1920, liquor in a place 
other than the private dwelling house in w hich he resided, as a 
second offence, and was sentenced to 6 months’ imprisonment 
with hard lal>our in the Ontario Reformatory.

The liquor, which comprised about 65 or 66 cases of Scotch and 
rye whisky, was seized by the License Inspector al>out 2.30 a.m. 
on the 20th July, 1920, while loaded upon a truck which was 
being driven on the public highway by one Vigneaux. The 
accused was driving behind the truck in a touring car. Apart 
from the fact that Chappus was in a car l)ehind the truck, there 
was nothing at that time to indicate that Chappus owned the 
liquor or had it in his possession or charge or control. Vigneaux 
was called for the prosecution and swore that ( happus had come 
to his place at 12.45 that night, woke liim up and told him that 
one Drouillard wanted him at his (Drouillard *s) house with his
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OWT~ truck, as he had a load for him. Vigneaux went to Drouillard's
8. C. house and found C 'happus there. The 60 cases were loaded on to

the truck, by Vigneaux and Drouillard, Chappus assisting by 
„ *■ handing the cases from the cellar to Drouillard, who in turn

----  passed them to Vigneaux. Drouillard was to pay Vigneaux.
Uri’’1 Vigneaux left with the load and Chappus followed in his car.

About half wav to Chappus’s house, the liquor was seized by the 
Inspector. Drouillard, called for the prosecution, denied having 
sold the liquor to Chappus, but said that he was to sell it to Chap
pus at the latter's house ; that he w as to deliver it at Chappus s 
house and was to get no money until it was delivered there; and 
that it was part of the bargain that Chappus w as to take no chance 
on delivering it, but that he (Drouillard) was to take that chance 
for him.

It is clear tliat, if the effect of the bargain between Drouillard 
and Chappus was to pass the property in the liquor to Chappus, as 
soon as it was appropriated to the contract, then Chappus must 
lie guilty; but it is contended on his liehalf that there is no evi
dence which justified the magistrate in coming to the conclusion 
that the liquor was owned by, or was in the possession, or charge, 
or control of, Chappus, and that the conviction should be quashed.

That in entering into a bargain with Drouillard which, if com
pleted, would result in a sale, Chappus was assisting Drouillard 
to commit an offence against the Act, is clear. For an offence 
under sec. 40 in connection with this transaction, Drouillard was 
convicted. That fact has no bearing upon the question to be 
determined here. Nor must the fact that one can have little 
sympathy for Chappus be allowed to have any weight in determin
ing whether or not he was rightly convicted upon the evidence 
adduced before the magistrate. No degree of moral turpitude 
can be allowed to turn the scale if the accused is not technically 
guilty, nor can a man be found guilty of an offence merely because 
of a possible intent to commit one.

The sole question to be considered here is whether or not, 
upon the evidence, the property in the liquor had passed to 
Chappus. The law with regard to the time when the property 
in goods sold passes from the vendor is quite clear. It is now 
embodied in secs. 18, 19, and 20 of the Sale of Goods Act, 1920 
(10-11 Geo. V. ch. 40), which came into force on the 1st July 
last, and which codifies the existing law governing the sale of goods.
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By sec. 19, the question, when the property in specific or 
ascertained goods, which are the subject of a contract of sale, 
is transferred, is one of intention, having regard to the terms of 
the contract, the conduct of the parties, and the circumstances 
of the case. Section 20 then sets forth certain rules for ascertain
ing the intention of the parties in cases where no different inten
tion appears. Rule 1 provides tliat where there is an uncondi
tional contract for the sale of specific goods in a deliverable state 
the property in the goods passes when the contract is made, 
notwithstanding that the time of payment, or of delivery, or of 
both, is postponed. This is, of course, all simply declaratory of 
the law as it stood prior to the Act. See Wilson v. Shaver (1901), 
3 Ü.L.R .110. And in the present case the mere fact that payment 
was not to be made until delivery at Chappus's house would 
probably not be sufficient to prevent the title in the goods from 
passing to him as soon as the contract was made and the goods 
set apart for delivery to Chappus. Rut the only evidence here 
as to the terms of the contract is that of Drouillard himself, to 
the effect that i o sale was to take place until the liquor was de
livered at Chappus’s house. Now, however much one may feel 
inclined to the belief that tliis was all a subterfuge, yet that is the 
only evidence which fastens upon Chappus any interest in the 
liquor. It is true there is the evidence of Vigneaux as to the visit 
from Cliappus; and there is, of course, abundant evidence that 
Chappus assisted Drouillard in getting the liquor out of his cellar 
to load upon the truck, and that he followed the truck on the 
way to his house. But, if the liquor was not then the property 
of Chappus, there is no evidence that he w as in charge or control 
of it. Let it be admitted that he was following it to see that it 
was safely delivered at his house, there is no evidence that Vigneaux 
was in any way subject to his orders or under his control.

There is here no primâ facie proof of possession by the accused 
which would of itself, in spite of any other evidence, support the 
conviction upon a motion to quash. If the magistrate came to 
the conclusion that Chappus was in possession, or charge, or control 
of the liquor while on its way from Drouillard’s house, apart from 
any question of ownership, then, in my judgment, there was no 
evidence upon which to support it. But, if the property had 
passed to Chappus, then the conviction must be sustained. It

ONT.

8. C.
Rex

Chappus. 
Orde. J.



80 Dominion Law Reports. 155 D.L.R.

ONT.

sTc.
Rex

Chappus.

Orde. J.

CAN.
ExTc.

Statement.

was urged on Itehalf of the Crown that the magistrate was justi
fied in finding as a fact, upon the evidence and all the circum
stances, that there was no intention that the property should not 
pass until delivery at Chappus’s house. If there were any facts 
upon which to base such a finding, then the magistrate's decision 
could not be disturlted; but I do not see how the magistrate's 
decision can l>e supported in the present case. The only evidence 
as to the terms of the bargain is that of Drouillard. He was 
called by the prosecution. To say that the magistrate can accept 
so much of that evidence as is sufficient to establish a sale and so 
convict the prisoner, and reject whatever terms of the bargain 
are in the prisoner’s favour, would be to introduce a most dan
gerous practice. The only evidence of the contract establishes, 
in my opinion, that no property was to pass until the liquor was 
safely delivered at Chappus’s house, and there was no evidence 
to justify any other conclusion.

I come to this decision with great reluctance localise there was 
an obvious intention to evade the provisions of the Act, but I 
really see no legal reason to prevent a man who is attempting to 
evade the Act from minimising the risks by stipulating that no 
property in the liquor shall pass to him until delivery.

For these reasons, the conviction must be quashed, with the 
usual order for the protection of the magistrate.

Conviction quashed.

BAUER CHEMi L Co., Inc. v. SANATOGEN Co. OF CANADA Ltd. 
AND BARRY.

Ki' r Court of Canada, Audctte, J. November 6, 1920.

Trademarks (,§ III—10)—Registered in Canada—Assignment to alien 
company in United States—Confiscation and sale under 
Trading with the Enemy Act—Rights of purchaser.

The Canadian rights to a trademark registered in Canada which hail 
been transferred to an alien firm carrying on business in the United 
States of America before that country entered the war are transferred 
to a purchaser who bought the stock and assets of the business from the 
American Alien Property Custodian who confiscated the business during 
the war under the provisions of the Act of Congress known as the Trading 
with the Enemy Act.

Action to restrain the defendants from infringing certain 
trademarks and labels and from selling or offering for sale, in 
Canada, chemical pharmaceutical preparations under the trade -
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marka “Sanatogen” and “Formamint,” or having thereon certain 
labels described in the trademark of 1912, hereinafter referred to.

Ru88fl S. Smart and ./. L. McDougall, for plaintiff.
Jjouit Coté and J. A. C. Sumbray, for defendant.
Audette, J.:—The defendants, by their statement in defence, 

deny that the plaintiff company has any ownership in the said 
trademarks, and they themselves make claim to the same in the 
manner hereinafter set forth.

On April G, 1904, Bauer Co., a co-partnership of Berlin, 
(îermany, registered in Canada, a general trademark consisting 
of the word “Sanatogen.”

On March 1, 1905, Lutbe & Buhtz, of Berlin, (Iermany, 
registered in Canada, a specific trademark consisting of the word 
“Formamint,” and on October 27, 1905, assigned the same to the 
said Bauer & Co., of Berlin, Germany.

Then on January 25, 1912, the latter, styling itself “Bauer & 
Cie.," manufacturers and chemists, of 231 Friedrichstrasse, Berlin, 
(iermany, trading also as The Sanatogen Co. (A. Wulfing & Co.), 
of 12 Chenies Street, London, England, registered in Canada in the 
name Sauer & Cie., trading as above mentioned, the specific 
trademark “Formamint,” with label and device of a triangle 
containing the initials “A. XV. & Co.” and the facsimile signature 
“A. Wulfing & Co.”

On the same day, January 25, 1912, the same party likewise 
registered in Canada, in the name of “Sauer A* Cie." trading as 
above mentioned, the specific trademark of “Sanatogen” with 
label bearing the signature “A. Wulfing & Co.” and the device of 
a shield provided with rays bearing the initials “S. Co.”

Then the war between Germany and Great Britain broke out 
on August 4,1914.

The German firm of Bauer & Cie., or Bauer <& Co., according 
to witness Hehmeyer, is composed of John A. von Wulfing and 
Ernest Moeller, Wulfing being the senior partner and “the one 
with more money.”

Hehmeyer, on behalf of the German firm, opened in the United 
States a regular branch office of the business, and later on a manu
facturing plant. The manufacturing plant for “Formamint” was 
opened in 1913 and the “Sanatogen” manufacturing plant was 
decided to be erected in 1914, shortly after the outbreak of the war.
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In 1914, owing to war conditions, Hehmeyer, the German 
agent in America, says he was given a new power of attorney 
superseding any other ]>ower of attorney limited in its powers, the 
new one being more comprehensive and broader, and it was under
stood whatever Hehmeyer would do and say would have the 
sanction of his principal, the German firm.

Hehmeyer registered, under a 'partnership name in the United 
States, as agent for Hauer & Co., carrying on business under the 
name of Bauer Chemical Co.

Then in June, 1916, Hehmeyer received a wireless from Bauer 
à Co., telling him to incor]>orate and pass the interest of Bauer & 

Co., to an incorporated company so that they would be the owners 
of the stock as that was the ultimate outcome, the German citizens 
remaining the owners, as shareholders in this new company. The 
principal reasons assigned for this incorporation was the alleged 
improvement in exjiort facilities, as at that time the British black
list threatened to hamper their exports to other countries. The 
English branch of the German company having on May 11, 1916. 
under the Trading with the Enemy Amendment Act, 1916, been 
taken over by the English controller.

The new company was incorporated on July 26, 1916, and then 
on July 31, 1916, Hehmeyer made to the company an offer in 
writing, pur]>orting to be on behalf of Bauer & Co., to transfer to 
the company all their American rights in North and South America 
to the products of “Formamint” and “Sanatogen.” Hehmeyer 
testifies he had no specific instructions from Bauer & Co., to trans
fer the Canadian rights, but took it upon himself to do it under 
his general power of attorney (Ex. No. 10), thinking it was thr 
best thing to do under the circumstances, in the interests of 
Bauer & Co. His idea, it is clear, was to save as much as he could 
for his German principal, knowing moreover that the Custodian 
of Alien Enemy Property in England had taken over the English 
business of A. Wulfing & Co. and was controlling it, and knew it 
when he incorporated his American company. (Sec Ex. “A”.)

The United States entered into the war on April 6, 1917.
Then, in June, 1918, the American business of this German 

company, carrying on business under the name of the company 
incorporated in July, 1916, was, under the provisions of the Act
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of ( ’< ingress known as The Trading with the Enemy Act, taken over 
by the American Alien Property Custodian, and an order for sale 
of the same was made on January 23, 1919. (Ex. “B”.)

As a result of such proceedings, l>oth the stock of the Hauer 
( hemical Co., Inc., and all the assets of the company were sold, 
by the Alien Property Custodian to three American citizens, 
Henry Pfeiffer, C. A. Pfeiffer and Garfred 1). Memer, who now 
constitute—with changes in the list of shareholders—the Hauer 
Chemical Co., Inc., under which mime they carry on their pur 
chased business, and who claim the Canadian trademarks which 
were transferred by Hehmeyer, agent of Hauer & Co., of Berlin, 
in 1916, and which they claim formed part of what they bought 
from the American Alien Property Custodian.

The war between Germany and England was declared on 
August 4, 1914, and was brought to a termination on January 10, 
1920. as will be seen by the Proclamation published in the Canada 
Gazette on March 29, 1920.

Therefore, it apix-ars that, in England, the Official Controller 
seized the business of the branch established by the Berlin firm of 
Hauer & Cie., avoided their trademarks, forfeited and sold their 
business. In the United States, after entering in the war, the 
American branch of this Berlin firm, incorjiorated into a company, 
was also forfeited and sold and the present plaintiffs—American 
citizens and an American company—became the owners of the 
trademarks held in the company’s assets at the time they were 
sold and which were purchased by them from the American 
Controller. Continental Tyre &’ Rubber Co. v. Daimler, [1915]
1 K.R. 893.

In Canada, Parliament enacted the War Measures Act, 5 Geo. 
V. 1914 (2nd Sess.) ch. 2, and further enacted thereunder a number 
of Orders in Council, the most important among them being that 
of May 2, 1916, respecting Trading with the Enemy (7-8 Geo. V. 
1917 (See under Canadian Orders in Council, p. liii.), (3 Sup. 
Proclamations O.C., relating to European War, 1558), and that 
of April 14, 1920, Canada Gazette, May 1, 1920, respecting the 
Treaty of Peace at Versailles.

Under this Canadian legislation, or otherwise—after much 
labour—I have been unable to find any enactment depriving the 
plaintiffs of the ownership of the trademarks in question. There 
is no text of law dealing with a matter of this kind.
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The nale by the American Custodian has purged any taint of 
German ownership, and the present plaintiffs—an American com
pany—are entitled to the trademarks in question. The action is 
based upon a sale, or title derived from the Government of a friend
ly nation allied with Canada in the war and the Canadian legis
lation and Orders in Council respecting Trading with the Enemy 
do not affect such a transaction.

In the case of Porter v. Freudenberg. In re Merten's Patents, 

[1915] 1 K.H. 857, Lord Heading, C.J., said at 809:—
In ascertaining the rights of aliens the first point for consideration is 

whether they are alien friends or alien enemies. Alien friends hate lung since 
been, and are at the present day, treated in reference to civil rights us if the y were 
British subjects, and are entitled to the enjoyment of all personal rights of a 
citizen, including the right to sue in the King’s Courts.

Coming to the consideration of the defendants’ right to the 
trademarks in question and in respect of which they are sued for 
infringement, it will be sufficient, without going into the details »f 
the several transactions in that respect, to state again that Bauer 
& Co., of Berlin, had also a branch of their business in England. 
When the war broke out, their trademarks were avoided and their 
business seized and sold by the English Official Custodian. And 
while the conditions of sale did not provide for the sale of the good 
will, it was inserted in the deed of sale and the defendants claim 
that the Canadian trademarks jmssed with such good will.

Hehmeyer testified that all trademarks in question were the 
property of the Berlin partnership. However, with respect to 
the defendants’ claim to the ownership of the trademarks, it will 
be sufficient to say, whether or not such sale by the English ( 'usto- 
dian dealt with or included the Canadian trademarks, that they 
have absolutely failed to prove any title or proprietary rights 
thereto. Moreover, they cannot invoke jus tertii, the rights which 
could be derived from the sale by the Custodian in England. 
There is no privity between the defendants and those who pur
chased from the English Custodian, in London, England. All 
the defendant Barry' did was to take the law in his own hands, and 
to assume and convert to himself the said trademarks and assign 
them to a company formed by him and which, according to his 
own evidence, was himself.

The defendants’ claim to the trademarks in question has not 
been proven.
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Plaintiffs’ counsel at Bar, taking sec*. 84 of the Order in Council 
of April 14, 1920 (Canada Gazette, May 1, 1920), into consider
ation, declared he would lx* satisfied to limit the recovery of dam
ages resulting from the infringement to the period after the 
termination of the war, and effect is hereby given thereto.

Under the circumstances, there will be judgment in favour of 
the plaintiffs, and they are at liberty and entitled to issue the injunc
tion prayed for, the damages or the account of profits to be ascer
tained only from the date of the termination of the war. The 
whole with costs in favour of the plaintiffs.

Judgment accordingly.

ANNOTATION

TRADEMARKS.
Rights of purchaser buying from the American Alien Property Custodian.

Russel S. Smart, B.A., M.E., or the Ottawa Bar.

Sec. 4 of the Consolidated Orders Res|>eeting Trading with the Enemy 
(P.C. 1023), of May 2nd, 1916, reads (see 7-8 Geo. V. 1917 (Can.), Canadian 
Orders in Council, p. lv.):

“4. (1) No person shall by virtue of any assignment of any debt or other 
chose in action, or delivery of any coupon or other security transferable by 
deliveryn,or transfer of any other obligation, made or to be made in his favour 
by or on behalf of an enemy, whether for valuable consideration or otherwise, 
have any rights or remedies against the person liable to pay, discharge or 
satisfy the debt, chose in action, security or obligation, unless he proves that 
the assignment, delivery or transfer was made by leave of the Secretary of 
State or was made before the commencement of the present war, and any 
person who knowingly pays, discharges or satisfies any debt, or chose in 
action, to wliich this sub-section applies, shall lie deemed guilty of the offence 
of tratling with the enemy. Provided that this sub-section shall not apply 
where a license has been duly granted exempting the i>articular transaction 
from the provisions of this order, or where the person to whom the assignment, 
delivery or transfer was made, or some iierson deriving title under him, proves 
that the transfer, delivery or assignment or some subsequent transfer, delivery 
or assignment, was made in good faith and for valuable consideration before 
the publication in the Canada Gazette of these orders and regulations, nor 
shall this sub-section apply to any bill of exchange or promissory note. (Br. 
Cap. 12-14, sec. 6, Br. Cap. 79-15, sec. 3 and Interp. ‘Enemy.’)

•‘(2) No person shall by virtue of any transfer of a bill of exchange or 
promissory note made or to be made in his favour by or on behalf of an enemy, 
whether for valuable consideration or otherwise, have any rights or remedies 
against any party to the instrument, unless he proves that the transfer was 
made before the commencement of the present war, and any party to the 
instrument who knowingly discharges .the instrument shall 1m- deemed to In- 
guilty of the offence of trading with the enemy. Provided that this sub
section shall not apply where a license has been duly granted exempting the
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Annotation, particular transaction from the provisions of this sub-section, or where the 
transferee, or some subsequent holder of the instrument, proves that the 
transfer, or some subsequent transfer, of the instrument was made in good 
faith and for valuable consideration, before the publication in the Canada 
(ïazette of these orders and regulations. (Br. Cap. 12-14, sec. 6, Br. Cap. 
79-1 .*>, sec. 1)

“(3) Nothing in this order shall be construed as validating an}- assign
ment, delivery or transfer which would !>e invalid apart from tliis order or 
as applying to securities within the meaning of order 6 of these orders ami 
regulations.”

The Treaty of Peace between Germany and the Allies, signed at Versailles 
on June 20, 1919, was ratified in Canada by the Treaties of Peace Act, 1919, 
and was placed in effect by The Treaty of Peace (Germany), Order 1920, 
P.C. 755, dated April 14, 1920. By tliis Order in Council, issued under 
authority of the Treaties of Peace Act, 1919, all property, rights and interests 
of German nationals in Canada were vested in the Custodian, sec. 33 of the 
Order reading (see 10 Geo. V. 1920 (Can.), Canadian Orders in Council, 
p. xxxvii. at p. xlii.) :

”33. All property, rights and interests in Canada belonging on the 
tenth day of January, 1920, to enemies, or theretofore belonging to enemies 
and in the possession or control of the Custodian at the date of tliis Order 
shall belong to Canada and are hereby vested in the Custodian.

”(2) Notwithstanding anything in any order heretofore made vesting 
in the Custodian any property, right or interest formerly belonging to an 
enemy such property, right or interest shall belong to Canada and the Cus
todian shall hold the same on the same terms and with the same powers and 
duties in respect thereof as the property, rights and interests vested in him 
by this Order.”

By a sub-section, however, industrial property (which includes patents, 
trademarks and copyright) was especially exempted, and the rights of German 
nationals to such property was re-established or restored from January 
10, 1920, sec. 76 (Part IV) of the Order reading (10 Geo. V. 1920, p. li.) :

“76. Subject to the provisions of this Order, rights of industrial, literary 
and artistic property^ as such property is defined by the International Con
vention of Paris of March 20, 1883, for the protection of industrial property, 
revised at Washington on June 2, 1911, and the International Convention of 
Berne, of September 9, 1886, for the protection of literary and artistic works, 
revised at Berlin on November 13, 1908, and completed by the additional 
ProW:ol signed at Berne on March 20, 1914, shall be re-established or restored, 
as fjrora the tenth day of January, 1920, in Canada in favour of the persons 
entitled to the benefit of them immediately before the war, or their legal 
representatives. Equally, rights which, except for the war, would have 
been acquired during the war in consequence of an application made for Hit- 
protection of industrial property, or the publication of a literary or artist it- 
work, shall be recognized and established in favour of those persons w ho would 
have been entitled thereto from the tenth day of January, 1920.

“(2) Nevertheless, all acts done by virtue of the social measures taken 
during the war under legislative, executive or administrative authority in 
Canada in regard to the rights of German nationals in industrial, literary nr 
artistic property shall remain in force and slxall continue to maintain their 
full effect.”
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There have been a few cases in Canada dealing with the dis|K>sition of 
enemy property during and following the war. In Luiu/msI v. Berger (1917), 
38 D.L.R. 47, 40 O.L.R. 165, a contract involving the sale of land made by an 
Austro-Hungarian residing in the United States was in question. The Court 
held that the contract was valid but the circumstances were such as to dis
entitle the defendant to payment during the war. An examination of the 
grounds on which a contract of tliis kind might be determined invalid was 
made by Mulock, C.J.Ex., in the case referred to in the following terms 
(38 D.L.R. at 49-50):

“At this date no authority is needed in supjiort of the general pro* 
IKwition of law that upon the declaration of war it became unlawful 
for any resident of Canada to trade with ‘the enemy.’ Is the defendant, 
who is by nationality a Hungarian, but who, at the time of the making 
of the contract, and ever since, has resided and carried on business in 
the United States of America, an enemy in the sense that he was incap
able of entering into a binding contract with a resident of Canada? 
I think not.

“With reference to civil rights, ‘enemy’ does not mean a person who 
is by nationality a subject of a nation with which IIis Majesty is at war, 
hut a person, of whatever nationality, who resides or carries on business 
in enemy territory. Thus, a resident of Canada may trade with a 
|H*rson who is by birth a subject of Germany, if the latter resides in 
Canada or in some neutral territory, but not if he resides or carries on 
business in enemy territory. Thus it would be unlawful to trade with a 
British subject who resides or carries on business in Germany or in any 
other country with which His Majesty is at war. This prohibition of 
commercial intercourse is based on public policy, wliich aims at pre
venting trade or intercourse that by possibility may be to the advantage 
of tlxe enemy or the disadvantage of His Majesty’s Empire.

“In Janson v. Driefontein Consolidated Mines Ltd., 119021 A.C. 
484, Lord Lindley says, at pp. 505, 506: ‘But when considering questions 
arising with an alien enemy, it is not the nationality of a person, but his 
place of business during the war, that is important. An Englishman 
carrying on business in an enemy’s country is treated as an alien enemy 
in considering the validity or invalidity of liis commercial contracts: 
M'Connell v. Hector (1802), 3 Bos. & P. 113, 127 E.R. 61. Again the 
subject of a State at War with this country, but who is carrying on 
business here or in a foreign neutral country, is not treated as an alien 
enemy; the validity of his contracts does not depend on his nationality, 
nor even on what is his real domicile, but on the place or places in which 
he carries on lus business or businesses.’

“In Porter v. Freudenberg, [1915] 1 K.B. 857, at p. 868,1,ord Reading, 
C.J., quotes with approval tliis view of Lord Lindley, and states that the 
law prohibiting commercial intercourse with inhabitants of the enemy 
country is ‘grounded upon public policy, which forbids the doing of 
acts that will be or may be to the advantage of the enemy State by 
increasing its capacity <pr prolonging hostilities in adding to the credit, 
money or gocxls, or other resources available to individuals in the enemy 
State. Trading with a British subject or the subject of a neutral State 
carrying on business in the hostile territory is as much assistance to the

Annotation.
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Annotation. alien enemy as if it were with a subject of enemy nationality carrying 
on business in the enemy state, and, therefore, for the purpose of tin- 
enforcement of civil rights, they are equally treated as alien enemies. 
It is dear law that tlie test for this pur|x>se is not nationality but the 
place of carrying on the business. . . . When considering the enforce
ment of civil rights a person may be treated as the subject of an enemy 
State, not ait list anding that he is in fact a subject of the British Crown 
or of a neutral State. Conversely a iierson may be treated as a subject 
of the Crown notwithstanding that he is in fact the subject of an enemy 
State.'

“In Daitnler Co., Ltd. v. Continental Tyre and Rubber Co. (Great 
Britain), Ltd., [ 191 C»J 2 A.C. 307, at p. 319, Lord Atkinson says: ‘It is 
well established that trading with the most loyal British subject, if lu
be resident in Germany, would, during the present war, amount to trailing 
with the enemy, and be a misdemeanour if carried on without the consent 
of the Crown; the reason being that the fruits of his action result to a 
hostile country and so furnish resources against his own country.’ ”
In a more recent case, lie Walker (1919), 49 DJ..1L 415, 40 O.L.R. 80 

motion was made by the Secretary of State for a vesting order under the Con
solidated Orders res|>ecting trading with the enemy. The will of Hiram 
Walker of Detroit left certain property to his widow, and certain property 
to a daughter who had married an alien enemy. The daughter made an 
agreement to give the widow the Canadian property and retain the United 
States property herself. Sutherland. J., found that such an agreement was 
not permissible and held, 49 D.L.R. at 437-8, “there was at least in her a 
beneficial interest . . . wliich came under the scope and operation of
said orders, and which has not been dealt with and transferred by what has 
been done elsewhere so as to escajie therefrom. . . . No theory of tin 
comity of nations, which implies usually a favourable consideration and 
adoption by foreign Courts of judgments or orders made in the Courts of 
domicile, can or should be carried so far as to require (tliis Court] to decline 
to make the order asked under the circumstances [of this case]. Any stnli 
theory' is subject to the essential modification or restriction that, if it runs 
counter to high public policy, it cannot be given effect to. (Westlake's 
Private International Law, 5th ed. (1912), pp. 55 and 308.)”

The view of the British Courts with regard to the status of alien enemies 
during war is indicated by the following authorities:

“A declaration of war by tliis country against a foreign power imjxirts 
a prohibition of commercial intercourse with the subjects of that power: 
Harrick v. liuba (1857), 2 C.B. (N.8.) 563, 140 E.R. 536.

“The national character of a trailer is to be decided, for the purposes of 
the trade, by the national character of the place in which it is curried on. If 
a war breaks out, a foreign merchant carrying on trade in a belligerent country 
has a reasonable time allowed him for transferring himself and liis property 
to another country. If he does not avail himself of the opportunity, he is 
to be treated, for the purposes of trade, as a subject of the power under 
whose dominion he carries it on, and as an enemy of those with whom that 
|K»wer is at war: Cremidi v. Vomit, The ‘Germimo' (1857), 11 Moo. P.C.C. 
88, 14 E.R. 628.
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An action can be maintained by a person of enemy nationality who is 
neither residing nor carrying on business in an enemy country, but is residing 
either in an allied or a neutral country and is earning on business through his 
partners in that allied country: Re Mary Duchés* of Sutherland v. Bubna 
11915), 31 T.L.R. 248

Although a bill drawn by a prisoner of war in France . . . upon a 
person résilient in England in favour of an alien enemy could not have been 
originally enforced, the drawer is liable on a subsequent promise in time of 
peace to pay principal and interest: Duhamtnel v. Pickering (1817), 2 Stark.
90.

An alien, to whom a bill of exchange drawn on England by a British 
subject detained prisoner in France during war [with England), payable 
to another British subject also detained there, is endorsed by the latter, 
may sue on it in tliis country after the return of peace: Antoine v. Mar*head 
(1815), 6 Taunt. 237, 128 E.R. 1025.

In the case of The “Johanna Emilie" (1854), Spinks' l*rize Cases 
12, referring to sale by a belligerent to a neutral of a ship in a 
neutral |x>rt, the British Prize Court held that the British Prize Courts 
recognize such a sale as a valid transaction of commerce, if it be bond tide. 
and the enemy's interest has been entirely divested. The Court held (at 
t). 16) that if the bond fides of the sale be assumed, “it is not to be denied that 
it is competent to neutrals to purchase the property of enemies to another 
country, whether consisting of shii>s or anytliing else; they have a perfect 
right to do so, ami no belligerent right can override it.”

In some instances the question of domicile is ini|M»rtant. Sir William 
Scolt in The Jonge Klassina (1804), 5 Ch. Rob. 297 at 302, held: “A man 
may have mercantile concerns in two countries, and if he acts as a merchant 
in both he must be liable to be considered as a subject of both with reganl 
to tlie transactions originating, respectively, in those countries. That he 
has no fixed compting house in the enemy’s country will not be decisive." 
Set also The Portland (1800), 3 Ch. Rob. 41; under proper circumstances a 

change of domicile may be made but only after there is a complete abandon
ment in fact of the country where the one is domiciled; In the Goods of Ruffe mi 
11868), 32 L.J. (P. & M.) 203, and Dicey, Conflit of Laws, 2nd ed. 744. )

A subject of an enemy .State cannot, however, acquire a neutral character 
by having only a place of business in a neutral State; for in tliis case residence 
in the neutral State is an essential condition to the acquisition of such character. 
(The Hypatia,” [1917J P. 36.)

A supplementary incorporation in this country will not effect a change 
of character (Orenstein <(• Koppel v. Egyptian Phosphate Co., [1915] S.C. 55, 
sec also Nigel Gold Mining Co v Hoade, [1901] 2 K B. 849).

Authorities in the United States have, in the main, followed the English 
cases, above referred to. In Schulz Co. v. Ramies <£ Co. (1917), 100 Mise. 
K. (N.Y.) 697. it was held that a corporation organised under the laws of the 
State of New Jersey but owned principally in Germany is not precluded from 
access to the United States Courts during the war.

In Robinson v. International Life Attee. Soc. (1870), 42 N.Y. 54, affirming 
judgment in (1868), 52 Barber 450, it was pointed out that war does not make 
illegal a contract by agents (who reside in one belligerent) of a neutral foreign 
corporation, with a member of the other belligerent
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Annulation. Ludlow v Bow tie (180(i), 1 Johns. 1; De Wolf v New York Firemen's 
Ins. Co (1822), 20 Johns. 214. A neutral may carry on commerce with a 
belligerent in the same manner and extent as in peace except in articles 
contraband of war or to blockaded ports. The neutral may lawfully contract 
and deliver proj>erty to a citizen of one of the belligerent nations in bis country, 
and the property cannot, therefore, be lawfully captured in a neutral vessel 
on the way.

Buchanan v. Curry (1821), 19 Johns. 137. Where a contract is made 
between a citizen and an alien, in good fait' and in the usual course of business, 
before a war, it is not unlawful for the citizen to j>erform it during the war, 
if the |>erformance be made to the agent of such alien witliin this country 
A citizen^ residing in this State, and his partner a British subject, residing m 
Canada, entered into a contract with another British subject, also residing in 
Canada, for the sale and delivery of timber, part of which w as delivered prior 
to the declaration of war of 1812; and the residue was delivered afterwards 
and during the war. This transaction completed the contract which was 
held to be lawful.

Executed contracts, although existing prior to the war, are not annulled 
or extinguished, but the remedy is only suspended. See Hanger v. Abbott 
(1867), 6 Wall. 532 at 536.

A non-resident alien may trade with both belligerents or with either. 
His acts are lawful in the sense that they are not prohibited and so long as 
he confines his trade to property not hostile or contraband* and violates no 
blockade, he is secure both in his person and his property. See Young v. 
Untied Stales (1877), 97 U.S. 39 at 63. If he breaks a blockade or engages 
in contraband trade, he subjects himself to the chances of the capture and 
confiscation of his offending property.

ONT. Re EMPIRE TIMBER LUMBER AND TIE Co. Ltd.

C. Ontario Supreme Court, Ordc, J. August 26, 1920.

Companies < § VI A—313)—Winding-up—Voluntary—Provincial company 
—Petition by creditor under Dominion Act—Insolvency not 
proved—Discretionary power to make order or otherwise. 

The fact that a provincial company is in the process of voluntary 
winding-up does not itself make the company insolvent within the 
meaning of the Dominion Act; and insolvency not being proved, it i* 
proper to refuse an order under the Dominion Act at the instance of 
a creditor for less than $000, when creditors to the extent of more than 
$14,000 are opposed to a compulsory winding-up.

[Be Cramp Steel Co. Ltd. (1908), 16 O.L.R. 230, followed; Be Colonial 
Investment Co. of Winnipeg {No. 2) (1913), 15 D.L.R. 034, 23 Man. 
L.R. 871, referred to.)

Statement. PETITION by Hall Brothers Limited, creditors, for an order for 
the tvinding-up of the above-named company, under the Dominion 
Winding-up Act.

G. H. Sedgeirick, for the petitioners.
H. //. Deuart, K.C., for the company.
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Orue, J.i—The Empire Timber Lumber and Tie Company 
Limited is incorporated under the Ontario Companies Act and 
is now in process of winding-up voluntarily under the provisions 
of the Act, in pursuance of a resolution of the shareholders 
passed on the 3rd July, 1920. The resolution also appointed 
Mr. John S. Stewart liquidator. The company has a nominal 
capita] of $85,000. The evidence as to the nature and extent 
of the company's assets and liabilities is a little vague, but it 
appears to have certain saw-mills and equities in or options upon 
timber lands and some lumber on hand, all valued at approxi
mately $35,000, with liabilities, secured and unsecured, of about 
$30,000. The petitioners, Hall Brothers Limited, are creditors 
upon an overdue promissory note for $591.70 and interest. No 
judgment has been recovered upon this note, nor has there been 
default for 60 days after demand made, under sec. 4 of the Dom
inion Winding-up Act.

The petitioners make no allegation of insolvency, but rely 
solely upon the fact that they are creditors, and that the com
pany has passed a resolution to wind up voluntarily, and ask 
that it be declared that the company is a corporation to which 
the provisions of the Winding-up Act are applicable and that 
the company ought to be wound up under that Act.

That the Court may make a winding-up order under the 
Dominion Act against a provincial corporation which it is proved 
has become insolvent is well-established. But the petitioners 
claim that, without establishing insolvency, they are entitled 
to have the company wound up under the Dominion Winding-up 
Act, R.S.C. 1906, ch. 144, para. (6) of sec. 6 and paras. (6) and 
(c) of sec. 11. Section 6 declares that the Act shall apply to “all 
incorporated trading companies doing business in Canada where
soever incorporated . . . (o) which are insolvent; or (b) 
which are in liquidation or in process of lieing wound up,” etc. 
By sec. 11: “The Court may make a winding-up order . . . . 
(6) where the company at a special meeting of shareholders colled 
for the purpose has passed a resolution requiring the company 
to be wound up; . . . or, (c) when the Court is of opinion 
that for any other reason it is just and equitable that the com
pany should lie wound up."
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There is no doubt that, if the question depended upon the 
mere construction of these sections, the Court would have power 
to bring a provincial corporation within the Dominion Act on 
grounds other than insolvency. But the question whether or not 
the Dominion Parliament can legislate so as to force a provincial 
coriroration into a compulsory winding-up on any ground other 
than bankruptcy or insolvency is, in my judgment, not yet clearly 
settled.

In Re Cramp Steel Co. Limited (1908), 16 O.L.R. 230, 231, 
Mat>ee, J., held that “the only clauses of the Dominion Act that 
can lie made to apply to an Ontario corporation are those dealing 
with insolvency.” That decision has not yet been overruled in 
this Province, although in Re Hamilton Ideal Manufacturing Co. 
Limited (1915), 34 O.L.lt. 66, 23 D.L.R. 640, Kelly, J., made an 
order, under paras, (d) and (e) of sec. 11 of the Dominion Act, to 
wind up a provincial company ; there the question of ultra vires 
does not seem to have been discussed, the only point involved, so 
far as would appear from the judgment, being whether or not it 
was a proper case for the exercise of the learned Judge’s dis
cretion to make a compulsory winding-up order. As an authority 
upon the question of jurisdiction I cannot regard that case as in 
conflict with the Cramp case.

I am, however, referred to a dt vision of the Court of Appeal 
in Manitoba, Re Colonial Investment Co. of Winnipeg (No. 2) (1913), 
15 D.L.R. 634, 23 Man. L.R. 871, in which it was held that, as the 
Dominion Parliament has power under sec. 91 (21) of the British 
North America Act to declare what constitutes insolvency, it may 
enact that a company, if in process of voluntary liquidation pursuant 
to a resolution of its shareholders, may be brought under the pro
visions of the Dominion Winding-up Act, on the petition of a 
sliareholder. although not actually insolvent, since such vol
untary proceeding is to be regarded as a species of insolvency.

In considering whether or not the Cramp case is binding 
upon me, I think I am at liberty to disregard sec. 32, sub-sec. 2, 
of the Ontario Judicature Act, which provides that “it shall 
not lie competent for any Judge of the High Court Division in 
any case lief ore him to disregard or depart from a prior known 
decision of any other Judge of co-ordinate authority on any 
question of law or practice without his concurrence.” I do not



55 D.L.R.I Dominion Law Reports. 93

think this provision could be intended to apply to a case involving 
the exercise of powers conferred or alleged to lx* conferred by a 
Dominion Act; and especially when the Act itself provides, by 
sec. 125, that the Courts of the various Provinces and the Judges 
thereof shall be auxiliary to one another for the purposes of the 
Act. While this section does not amalgamate all the provincial 
Courts into one federal Court, it indicates an intention that they 
shall work together, and 1 am of the opinion that it is desirable 
that, as far as possible, in the judicial interpretation of the pro
visions of a federal Act, there should l>e uniformity throughout 
Canada. For this reason, if the decision of the Manitoba Court 
of Appeal in the Colonial Investment case was upon a question of 
procedure or involved the mere interpretation of some section of 
the Act, I should probably feel it my duty to follow it, but the 
decision deals with the question of the power of a provincial 
Judge to interfere with the constitution of a provincial company. 
For this reason, 1 deem it my duty to consider whether or not I 
should follow that decision here.

Now, assuming for the sake of argument that, in the exercise 
of its power to legislate upon the subject of “Bankruptcy and 
Insolvency,” under sec. 91 (21) of the British North America 
Act, the Dominion Parliament can declare that the passage of 
a resolution to wind up voluntarily ipso facto makes the company 
insolvent, I am unable to see how or where in the Winding-up 
Act it has so declared. Among all the different conditions which 
the Act, by sec. 3, declares shall be deemed to be insolvency, the 
voluntary winding-up of the company is not mentioned. On the 
contrary, sec. 6 makes the Act applicable in two classes of cases: 
(a) when the company is insolvent; and (6) when it is in liquida
tion or in process of being wound up—shewing that there may lx? 
cases of liquidation or winding-up which do not necessarily con- 
constitute insolvency. With all due respect to the decision in 
the Manitoba case, I am utterly unable to follow the reasoning 
which leads to the conclusion that, localise the Dominion Par
liament has power to declare what shall constitute insolvency, 
the Winding-up Act has in effect declared that a voluntary liquida
tion or winding-up is “a species of insolvency.” In my judg
ment, the Dominion Act has done no such thing. If it has declared 
anything at all in this respect, it is that a voluntary liquidation
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or winding-up may not involve insolvency at all. If the Manitoba 
decision is to be accepted as sound, then it means that a pro
vincial corporation, however solvent it may be, cannot voluntarily 
wind up and distribute its assets under the law of its constitution 
without running the risk of Ireing harassed by a small creditor, 
or by one shareholder, who wishes to see the company com
pulsorily wound up under the Dominion Act. With all due 
respect for the judgment of those Judges who were in the majority 
in the Manitoba case, 1 find myself unable to agree with their 
decision. In my judgment, the mere fact that a provincial com
pany is in process of voluntary winding-up does not of itself 
make the company insolvent under the Dominion Act.

It was argued on behalf of the petitioners that the Dominion 
Act gives poW'er to wind up a provincial company on grounds 
other than insolvency. But all the authorities are agreed, I think, 
that the only basis for federal interference with the constitution 
of a provincial corporation is its bankruptcy or insolvency. The 
decision in the Manitoba case docs not purport to justify itself 
upon any other gr ound than tliat the voluntary winding-up con
stituted a “species of insolvency.”

It may be that, before coming to a decision upon the scope1 of 
the Dominion Winding-up Act, 1 should direct notice to be given to 
the Attorney-General for Canada and the Attorney-General for 
Ontario, under sec. 33 of the Ontario Judicature Act, and if the 
parties desire it I shall direct such notice to Ire given. But, as I 
am also of opinion, even assuming that I have power to make an 
order, that, in the exercise of my discretion, the order ought not 
to l»e made, it would serve no useful purpose to have a re-argument 
before me. If any appeal is taken from my order, then notice 
under* sec. 33 may Ire necessary.

The petitioners object to the liquidator entering into a con
tract for the cutting and sale of a quantity of lumber, the details 
of which it is hardly necessary to go into here. Creditors to the 
extent of over $14,000 appear to be willing that the liquidator 
should Ire given an opportunity of trying to realise the assets 
to the lx*st advantage, and arc opposed to a compulsory winding- 
up. Under these circumstances, I do not think I ought, at the 
instance of a creditor for less than $600, to make an order to wind 
up the company under the authority of the Court. It is, of course,
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obvious that default in payment of the petitioners' claim, within 
the time fixed by the Winding-up Act, may make the company 
technically insolvent, or the company may commit an act of 
bankruptcy under the Bankruptcy Act.* In either of these events, 
the petitioners' position will be different, but at present I do not 
consider it just or equitable that the company should l>e wound 
up under the Dominion Act.

The application is, therefore, dismissed with costs.
Application dismissed.
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CURTIS’S AND HARVEY, Ltd. v. NORTH BRITISH AND MERCANTILE 
INS. Co. Ltd.

CURTIS’S AND HARVEY, Ltd. v. GUARDIAN ASS’CE Co. Ltd.
Judicial Committee of the Privy Council, Viscount Haldane, Viscount Can, 

Lord Dunedin, Lord Atkinson, and Duff,./. October 10, 1920.

Insurance (§ III D—65a)—Statutory condition as to explosion—
1 STEBPKETATION—WARRANTY MY COMPANY—AUTHENTICATION—
Not within statute—Construction.

Statutory condition No. 11 of art. 7034, lt.S.Q. 1900, provides thaï 
“The (insurance) company shall make good loss caused by the explosion 
of gas in a building not forming part of a gasworks, and all other loss 
caused by any explosion causing a fire and all loss caused by lightning 
even if it does not set fire.” Held, that this condition only deals with 
the fuse of an explosion originating a fire and not with an explosion 
incidental to a fire, and where loss is caused part'y by fire and partly by 
explosion a policy expressed to be against fire, and t ontaining t he following 
clause, “Warranted free of claim fur loss or damages caused by explosion 
of any of the material used on the premises,” the clause being properly 
authenticated ns required by article 7036 of the statutes, should be 
given effect to, and an enquiry directed to enquire into the question of 
what damages are due respectively to tire and explosion.

[Hobbs, etc. v. Northern Ass'ce Co. (1886), 12 Can. S.C.R. 631; Stanley 
v. Western Ins. Co. (1868), L.R. 3 Exch. 71; Hoolcy Hill Rubber Co. \. 
Royal Ins. Co., [1920] 1 K.B. 257, 272, referred to; Guardian Ass'ce Co. 
v. Curtis and Harvey Ltd. (1919,), 29 Que. K.B. 254, affirmed.)

IMP.

P. C.

Afi'Eal by plaintiff from the judgment of the Court of King’s 
Bench, Quebec (appeal side) (1919), 29 Que. K.B. 254, in an action 
to recover the full amount of policy insuring their premises against 
lire. Affirmed.

The judgment of the Board was deliverer! by
Lord Dunedin:—Though this is an important case, both in 

respect of the amount which is at stake and from the fact that it 
has given rise to a difference of judicial opinion, yet the facts out 
of whicli the question arises are capable of being set forth w ith 
great succinctness.

Statement.

Lord
Dunedin.

*S‘o Annotai ion on the Bankruptcy Act 53 D.L.K. 135.
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The api>ellnnts in the first of these appeals are manufacturer!» 
of explosives and are the owners of works in which such explosives 
are made, and in particular, they were engaged in the manufacture 
of tri-nitro-toluol. They wished to insure their works against 
fire, and through their brokers they sent to the respondents 
the North British and Mercantile Insurance Co., a slip on which 
was typewritten their requirements for insurance. These con
sisted of a specification of the various buildings wished to be 
insured, with the addition of terms on which they wished the 
insurance to l»e granted. Vpon this the respondents issued a 
policy. The policy consisted of a printed form giving the general 
words of insurance against fire, leaving a blank for a specification 
of the premium, and leaving a large blank for the specification 
of the subject insured. This latter blank was filled up by pasting 
in a slip, or, as it is locally termed, an “allonge,” which was a 
typewritten pa]M»r exactly echoing the proposal made by tin 
broker. On the back of the form are the printed statutory con
ditions which, according to the law of Quebec, must be printed on 
every policy, and to which fuller reference will be presently made.

A fire took place in one of the buildings insured in which then 
was a nitrator, which is a machine employed in one of the stag* s 
of the manufacture of T.N.T. From this building the fire extended 
to the adjoining building, in which there was some T.N.T. Ten 
minutes after the inception of the fire, an explosion occurred of 
the T.N.T. That building was wrecked and burning material 
blown about. Further fires ensued, and then from time to tins 
further explosions. In the end practically the whole of the 
insured buildings were, whether by explosions or by fire, totally 
destroyed.

The appellants sue upon the policy for the whole amount, 
subject to the adjustment which is necessary in respect of there 
being other insurance in other policies on the same subject. 
The respondents admit their liability for damage by tire, but 
contend that they an* not liable for damage attributable to 
explosion, and aver that the greater part of the damage was in 
fact so caused. Proof was led in which the facts, which have been 
summarised, wen* elicited.

It is now necessary to set forth the clauses of the policy on which 
the question of law depends. The insurance, is expressed to be
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iigainut fire. In the slip or allonge there is the following clause:— 
"Warranty free of elaim for loss or damage caused by explosion 
of any of the materia! used on the premises.’’

No. 11 of the statutory conditions, R.S.Q. 1909, art. 7034, is 
a« follows:—

(11) The company shall make good loss caused by the explosion of gas 
in a building not forming part of the gasworks, and all other loss caused by 
any explosion causing a fire and all loss caused by lightning, even if it does not

The R.S.Q. 1909, mart, arts. 7034, 7035 and 7036:—
Art. 7034. The conditions set forth in this article shall, as against the 

insurer, be deemed to be part of every contract of fire insurance entered into 
or renewed on or after the tenth day of February, 1909, in the Province, with 
respect to any pro|K*rty therein, or in transit therefrom or thereto, and shall lx; 
printed on every such jxilicy with the heading, “Conditions of the Policy,” 
and no stipulation to the contrary, or providing for any variation, addition 
or omission, shall be binding on the assured unless evidenced in the manner 
prescribed by arts. 7035 and 7036.

Art. 7035. If the insurer desires to vary the said conditions, or to omit 
any of them, or to add new conditions, there shall be added to the contract 
containing the printed statutory conditions, words to the following effect, 
printed in conspicuous type and in ink of a different colour: “VARIATIONS 
IN CONDITIONS.” This |H»licy is issued on the above conditions, with the 
following variations ami additions. |8ct forth the conditions.]

"These variations arc made by virtue of the Quebec Insurance Act, and 
shall have effect in so far as, by the Court or Judge lxifore whom a question 
is tried relating thereto, they shall be held to be just and reasonable require
ments on the part of the company.”

Art. 7036. No such variation, addition or omission shall, unless the same 
is distinctly indicated as set forth in art. 7035, be legal ami binding on the 
insured.

The above quoted warranty contained in the* allonge is not 
printed in red ink. There is, however, insetted in red ink the 
following variation of condition 11 :—

Add the following clause as explanatory of the company’s 
actual liability under clause 11: “This company is not liable for loss caused 
by explosions of any kind, unless fire ensues, and then for loss or damage by 
fire only”; nor for loss or damage to any electrical machinery, appliances or 
equipment, unless fire ensues, and then to include the loss or damage caused 
by fire only.

The respondents contended that in respect of the clause of 
warranty above quoted they are not bound to pay for any damage 
caused by explosion. The trial Judge found for the appellants, 
and held that the warranty clause was bad, first because it was 
a variation of the statutory conditions not projierly authenticated,
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and second, because in itself it was unreasonable. The Appeal 
Court reversed that judgment, (1910),29 Que. K.B. 254, and ordered 
enquiry as to how much damage was caused by explosion and how 
much by fire, the evidence as led not having been directed so as 
to clear up this point. Appeal has now been taken to this Board.

There are two questions accordingly which fall to be decided. 
The first is what is the proper construction of the clause of war
ranty, the second is if on a proper construction of the clause the 
respondents are not bound to pay any loss caused by explosion, 
then is the clause binding on the appellants in respect either 
(a) that it ' not properly authenticated or (b) that it is in itself

Guardian unreasonable .*
It may lie well here to set out what is the state of the decisions 

on questions which nearly touch the point. In the case of Hobbs, 
Osborn and Hobbs v. The Northern Ass’ce Co. (1886), 12 Can. 
S.C.R. 631, the Supreme Court of Canada decided that a policy 
which insured against fire covered all loss caused by explosion 
which was an incident of the fire, i.e., when a fire began without 
an explosion and an explosion took place during its course and was 
caused by it. Scrutton, L.J., in the case of Hooley Hill Rubber and 
Chemical Co. v. Royal Ins. Co., 11920] 1 K.B. 257 at 272, expressed 
an opinion to the same effect. Their Lordships agree with the 
reasoning of the Judges in Hobbs's ease. That is an authority 
on what an insurance against fire covers. The case of Stanley 
v.. Western Ins. Co. (1868), L.R. 3 Exch. 71, was a case which 
explained an exception. In that policy, which was against fire, 
the insurer, in terms of the policy, was not to be liable for loss 
or damage by explosion. This expression was held to cover all 
loss by explosion, whether the explosion succeeded to or was caused 
by a fire, or was prior to and caused a fire. The Stanley case 
was followed by the English Court of Appeal in the Hooley I/ill 
Rubber Co.'s case already cited. These cases are not actually 
binding on their Lordships, but they agree with them. Stanley's 
case wras decided by a very strong Court, and has stood ns the 
law of England for many years.

Now were the policy here simply a policy against fire, with the 
warranty added, the case would be ruled in terms of the decision 
in Stanley's case. The only distinction that can be drawn is 
that here the policy is not simply against fire, but that there is
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adjected the statutory condition No. 11. The primary object 
of the statutory conditions is to prevent the insurer by means of 
exceptions skilfully worded and not particularly brought to 
the notice of the assured, avoiding liability which it is only just 
and reasonable he should undertake in a fire policy. Their 
Ivordshipe agree with the arguments of the appellants’ counsel 
that these conditions, if there is doubt, should be held rather as 
amplifying than as cutting down the insurer’s liability. Statutory 
condition No. 11 may. therefore, be taken to till up th<* lacuna 
left by llobb’s case; that is, to make it clear that when the original 
cause of fire is explosion the damage must be made good by the 
insurer. The question, therefore, resolves itself into this. When 
the assured said he would lie content that the insurer should 
not be liable for all loss caused by explosion of the material used 
on the premises, was he contracting to that effect in view of the 
sum total of the liabilities under the policy, or was he merely 
contracting as to the additional liability imposed by clause 11?

It must be remembered that these were T.N.T. works. It is 
true that T.N.T. may be consumed without being exploded ; 
it may simply bum without its occasioning an explosion in either 
the popular or scientific sense. As to what is the true meaning 
of the word “explosion,” the parties have been content to leave 
the Court without any means of judging this from the scientific 
point of view. Their Lordships do not think they are entitled 
to read in any knowledge which they may as individuals possess 
on the subject, but are bound to take it that the parties are agreed 
to take the word in the popular sense, in which sense it has l>eon 
used in the résumé of the facts given above. But while T.N.T. 
might bum it might also explode, and it seems to their Lordships 
impossible to come to any conclusion but that the parties must 
have contemplated the possibility of an explosion either as an 
incident or as an originator of fire. It is obvious that if the 
assurer was content to have this possible risk barred, he would 
secure an insurance on better terms. When, therefore, he used 
in his proposal and the insurer accepted in the policy, words 
which are absolutely general, and in no way limited, their lord
ships think that the more natural eonstruction is to apply the words 
of exception to the whole risks in which explosion takes a part 
rather than to confine them to the one special case provided for 
by statutory' condition 11, to which no reference is made.
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The next question to be decided is whether the construction
P. C. of the warranty, being as above, it is itself struck at by the pro-

Curtis’s visions of art. 7036. The Judges in the Court below, 29 Que. K.B.
AND, 254, have held that in respect that art. 7035 specified the insurer

IarveyLtd. , , . , i- • i i
v. as the person who may be desirous to vary the condition, the claust

iritwii does not apply in cases where, as here, the insured proposed the 
and variation, which was accepted by the insurer. Their Lordships 
Co. Ltd! are unable to agree with this view of the statute. Art. 7030

is quite peremptory in its terms. Their Lordships think that
and it is the policy of the statute to make a hard and fast rule that 

Iarvey Ltd. eyery p0|j0y s}ian have attached to it these statutory con-
Guakdian ditions, and that they cannot lie varied so as to be binding on the 

Ass’ce . ... . . , . i mi
Co. Ltd. insured, unless the variations are autlienticated in the prescribed

manner. The result will lie that, if not varied, they remain in 
full force, but any other stipulation and covenant which may 
define or limit the risk can also receive effect in so far as it does 
not contradict the statutory conditions which are paramount. 
Applying this view to the question in hand, the insurers are 
warranted free from explosions of every soit, except such explosion 
as is provided for by statutory condition 11. Now statutory 
condition 11, as already stated, only deals with an explosion 
originating a fire, and does not deal with the case of an explosion 
incidental to a fin*. It follows that the present case is not touched 
by statutory’ condition 11, and the warranty free from explosion 
can have effect. This leads, though by a different line of reasoning, 
to the same result as reached by the Judges of the Court of Appeal, 
29 Que. K.B. 254. Their Lordships need only add that they 
agree with the Court of Appeal, differing from the trial Judge 
that the condition is not in itself unreasonable

Two minor matters forming the material of interlocutory 
judgments must be mentioned, as they enter into the judgment of 
the Court of Appeal, though they were not made a matter of 
argument before their Lordships. Their Lordships consider that 
the trial Judge was right in striking out a paragraph which pro
posed to adduce evidence as to the intentions of paities antecedent 
to the issue of the policy. The matter of the other interlocutory 
judgment is somewhat obscure. If, as Maclennan, J., thought, 
it was only a renewal in another form of the motion already dealt 
with, no more need be said. If, on the other hand, it was a plea
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which would destroy the contract on the ground of its l>eing 
ultra vires of the company, there is, in the view of their Lordships’ 
decision on the merits, no necessity to discuss it. Their Lord- 
ships, therefore, think that the judgment of the King’s Bench 
should l>e varied by striking out from the operative final paragraph 
such part as deals with the interlocutory judgments, hut so far 
as it directs enquiry into the question of damages due resi>ectively 
to fire and explosion, should he affirmed, and that the rcsjxtndcnts 
should have the costs of this ap|x»al.

In the second ap]x‘al the facts are the same, except that there» 
is no variation whatever of statutory condition 11. The same 
arguments accordingly apply, and the result must he the- same as 
in the former case».

The respondents on June 11, 1920, obtained special leave 
to cross-appeal in each action, on the ground that the judgments 
of the Court of King's Bench, 29 Que. K.B. 254, should have 
directed judgment to lx* enten*d for them. It follows from this 
judgment that these cross-appeals ought to be dismissed and the 
apjxillants are entitled to their costs in respect of them. These 
costs should he set off against the eosts which the apixdlants are 
directed to pay to the respondents in the main appeals.

Their Lordships will humbly advise His Majesty to the fore
going effect. Judgment accordingly.

1MP.

P. ( '.

C'vktih’h

Harvey Ltd.
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COVLIN v. COVLIN. SASK>

Saxkalrhnran (’ourl of A p/teni. Ilaullain, C.J.S., Sr n't antis. Lamonl, and ( • a 
atm nid, JJ.A. November /. 1920.

Hale (| IV—91)—Agreement kor delivery oe horses—Return ok 
ntoMissoRv note—Consideration completely ex kitted—Ap
plication or Salk ok Goods Act, lt.S.S. 1900, cm. 147. sec. 0.

The plninliff and defendant entered into an agreement that tin- defend
ant would give the plaintiff an onler for the delivery of certain horses 
which he owned in North Dakota, and in consideration of that order 
• lie plaintiff would send from Moose Jaw while on his way to the l nited 
Slates a promissory note given to him by the defendant. The defendant 
gave tie order; the Court held that tin* consideration for tin- return of 
the note being completely executed, the Sale of (ioods Act, li.S.S. 1909, 
ch. 147, see. (1, had no api lient inn.

(See Annotation on The Statute of Frauds by John D. Falennhridge, 
ââ D.L.R., page V |

Appeal by defendant from the trial judgment in an action statement, 
on a promissory note. Reversed.
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C. E. Gregory, K.C., for appellant ; F. L. Bastedo, for respondent.
Haultain, C.J.S., and Elwood, J.A., concur with Lamont, J.A.
Newlands, J.A.:—This is an action on a promissory note 

given by defendant to plaintiff. The defence is that settlement 
in full was made on October 30, 1919, at the residence of the 
defendant at Merryflat, Sask., when the plaintiff received and 
accepted from the defendant payment in full of the said note and 
promised to mail said note to the defendant at Merryflat as soon 
as he would return to Moose Jaw and obtain the same.

The evidence on the part of the defendant was, that he had 
two horses in the United States which plaintiff agreed to accept 
in full payment of the note. Defendant then gave plaintiff a 
written order for the horses, and plaintiff agreed to mail the note 
sued on to him as soon as he returned to Moose Jaw.

The trial Judge, in giving judgment for plaintiff on the note, 
said: “In order that you may succeed in your defence that you 
satisfied the claim by the salt1 of the horses you must shew that 
you complied with the Sale of Goods Act, R.S.S. 1909, ch. 147."

No other finding was made on the defence, but, from the 
language used by the trial Judge, I draw the conclusion that 
he was satisfied that the parties had made the contract set up by 
the defence, but it not being in writing, nor an actual delivery 
of the consideration, there was no legal evidence to prove the same.

In so holding, I think the trial Judge- was wrong.
In Lavery v. Turley (1860), 6 H. & N. 239, 158 E.R. 98, the 

action was for goods sold. The defence was,
That after the accruing of the causes of action the defendant was in 

possession of a public house and stock in trade, and thereupon it was agreed 
that in consideration that the defendant, at the request of the plaintiff, would 
quit the said public house and premises, and deliver up fmssession of the same 
and the stock in trade to the plaintiff, the plaintiff would pay to the defendant 
the sum of £‘100 and give up and discharge ami exonerate the defendant from 
all debts and claims and causes of action in respect of the causes of action in 
the declaration mentioned. That the plaintiff in pursuance of the agreement 
paid the £100, and the defendant then quitted the house and gave up posses
sion of the st ock.

Upon the jury finding a verdict for defendant, leave was 
reserved to the plaintiff to move to .enter a verdict for him if the 
agreement relied upon by the defendant ought to have been in 
writing. The Court held that it need not be in writing to be used 
as a defence. Pollock, C.B., said, at p. 240:—
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We are all of opinion that there ought to lie no rule. The objection is 
that the agreement is one which, by the Statute of Frauds, is required to be 
in writing; and that would lie so if it were sought to enforce it us an agreement. 
But it is pleaded as a fact that the defendant performed the agreement, and 
the plaintiff accepted such performance in satisfaction. The objection that 
the agreement was not in writing is got rid of. The 4th section of the Statute 
of Frauds does not exclude unwritten proof in the case of executed contracts. 
A familiar instance is that of letting land for a period longer than 3 years, 
where, if the premises have licen occupied, evidence may be given of the tenns 
of the holding.

There should, therefore, be judgment for defendant, and the 
appeal allowed with costs.

Lamont, J.A.:—The plaintiff sues on a promissory note dated 
February 3, 1914, and payable October 1, 1919. The defence is 
that the plaintiff’s claim was settled on November 22, 1919, and 
that the plaintiff then agreed to mail the note sued on to the 
defendant as soon as he returned to Moose* Jaw, where the note 
was. The defendant, his daughter, Annie, and his son, Fred, 
testified that on November 22 the plaintiff came to the defendant’s 
place and a discussion took place as to the payment of the note. 
They say it was agreed between the plaintiff and defendant that 
the defendant should give the plaintiff two horses which he had at a 
certain place in North Dakota, and that the plaintiff, who was 
going to the United States, would go by way of Moose Jaw and 
would send the note to the defendant from there. The plaintiff 
denies this, and says that the horses w ere to be taken in settlement 
of an account for feeding cattle which the plaintiff had against the 
defendant. The plaintiff received from the defendant an order 
for the horses, but he did not send the note to the defendant. 
He went to North Dakota, but after seeing the horses refused to 
take them.

S>8K.

C. A.

Covun.

Newlende, J A.

Lament. J A.

The judgment of the trial Judge is as follows:
1 consider that the plaintiff is entitled to judgment on his claim because 

in order that you may succeed in your defence that you satisfied the claim by 
the sale of two horses you must shew that you complied with the Sale of (ioods 
Act. That is if you are going to sell your two horses for consideration you 
must comply with the Act. That is there must either be a delivery of the con
sideration or there must be something given in earnest to bind the bargain or 
the agreement must be in writing and none of the conditions in this case are 
complied with.

These observations on the part of the Judge to my mind are 
consistent only with the conclusion that an agreement had been 
arrived at, as testified by the defendant and his witnesses, that
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the plaintiff would take the horses in satisfaction of the note 
and return it to the defendant. Had the Judge not been satisfied 
that such was the case, there would have been no object in giving 
the above reasons.

The trial Judge, however, in my opinion erred in holding that 
the Sale of Goods Act, R.S.S. 1909, ch. 147, applied to this case. 
The evidence of the plaintiff’s son and daughter establishes that 
the plaintiff said he would send the note back when he got to 
Moose Jaw on his way to North Dakota. The return of the note, 
therefore, was not dependent upon the plaintiff’s accepting the 
ho;ses when he saw them. The real agreement was that the 
defendant would give the plaintiff an order for the horses on the 
man in North Dakota in whose ixissession they were, and in con
sideration of that order the plaintiff would send the note from 
Moose Jaw while on his way to the United States. The defendant 
gave the order. The consideration for the return of the note was 
therefore completely executed, and the statute has no application. 
The plaintiff having received the consideration for his promise 
to return the note, must fulfil that promise.

The appeal should, therefore, be allowed with costs and the 
action dismissed with costs. Appeal allowed.

KALICK V. THE KING.
Supreme Court of Canada, Davies, C.J., Idinqton, Duff, Anglin, Hrodeur and 

Aligna ult, JJ. \ ore miter 2, 1920.

BRIBERY (6 1—4)—To INDUCE OFFICER NOT TO PROCEED FOR VIOLATION 
of Temperance Act—Interference with administration ok 
justice—Indictable offence—Chiminai Code. sec. 157.

A bribe given to an officer in order to induce him not to proceed against 
the accused for violation of the Saskatchewan Temperance Act is given 
with intent to interfere with the administration of justice and is an indict
able offence punishable under sec. 157 of the Criminal Code.

[Rex v. Kalick (1920), 63 D.L.R. 58(1, affirmed.]

Appeal by defendant from the Court of Appeal of Saskat
chewan affirming a conviction for bribery in order to induce an 
officer not to proceed against the defendant for violation of the 
Saskatchewan Temperance Act. Affirmed.

F. H. Chrysler, K.C., for appellant; Harold Fisher, for 
respondent.

Davies, C.J.:—I concur with Anglin, J.
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Idington, J. (dissenting)—The appellant was indicted in the * AN- 
King’s Bench Judicial District of Swift Current, in Saskatchewan, 8. ('.
as follow 8. Kalitk

. . . For that he, the said Jacob Kalick, on the 20th of December, v.
AD. 1919, with intent to interfere corrupt ly with the due administrai ion of The King. 
justice did corruptly give to one Abraham Weder, a police officer, n hrilx*. idintton, j 
to wit : the sum of one thousand dollars ($1,000.00) in order to induce the said 
Abraham Weder not to proceed against the said Jacob Kalick for violation of 
the Saskatchewan Temperance Act.

On this he was found guilty by the jury and thereupon the 
trial Judge reserved for the Court of Appeal the following ques
tion:—

Was a bribe given in order to induce a (Milice officer not to proceed against 
the accused for violation of the Saskatchewan Tcnqwrance Act (7 (îeo. V.
1917, ch. 23), given with intent to interfere with the administrai ion of justice 
under sec. 157 of the Criminal Code?

The evidence and charge to the jury is annexed hereto.
The majority of the Saskatchewan Court of Appeal answered 

in the affirmative (1920), 53 D.L.R. 580.
The dissenting opinion of Newlands, J., which gives us, by 

virtue of sec. 1024 of the Crim. Code, the jurisdiction to hear an 
appeal therefrom, held that the offence disclosed by the evidence 
did not fall within said sec. 157 of the Crim. Code inasmuch as it 
was not specifically defined by the said Code as a crime, and was 
specifically provided for by sec. 39 of the Saskatchewan Temper
ance Act, 7 Geo. V. 1917, ch. 23, under and by virtue whereof 
the officer in question was acting when alleged to have been 
bribed.

The section 39 of said Act reads as follows:-—
39 (1) No police officer, policeman or constable shall, directly or indirectly, 

receive, take or have any money for reporting or not reporting any matter 
or thing connected with the administration of this Act, or for performing or 
omitting to perform his duty in that behalf, except the remuneration and 
allowance assigned him in virtue of his office by the Government of the 
Province. (2) Any (M)lice officer, policeman or constable receiving, or any 
person offering money contrary to the provisions of this section shall be guilty 
of an offence and liable to a penalty of $100 and, in default of immediate 
payment, to imprisonment for 3 months.

He held that, inasmuch as Parliament has the exclusive juris
diction of declaring what is, or may constitute a crime, and had 
only declared offences against provincial legislation to be crimes 
when and so far as falling within sec. 104 of the Crim. Code, 
which he held could not be so operative or effective as the circum-
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BtancoB in question herein required in order to maintain said 
conviction. That section reads as follows:—

164. Everyone in guilty of an indictable offence and liable to one year's 
imprisonment who, without lawful excuse, disobeys any Act of the Parliament 
of Canada or of any Legislature in Canada by wilfully doing any act which 
it forbids, or omitting to do any act which it requires to be done, unless some 
penalty or other mode of punishment is expressly provided by law.

That which is simply a re-enactment of the Trim. Code of 
1892 seems, not only an express declaration of what (when merely 
resting upon disobedience of an Act of Parliament or of a Legislature) 
is to constitute an indictable offence, but also to limit or restrict 
the indictable quality of the offence to something which is not 
within the reservation expressed by the term “unless some penalty 
of other mode of punishment is expressly provided by law.”

That enactment of the Crim. Code of 1892 was in substitution 
of 31 Viet. 1868, ch. 71, sec. 3, which was the earliest enactment 
of the Dominion Parliament giving the added strength of it* 
enactments by virtue of the exclusive jurisdiction it had over 
criminal law, to help the enforcement of provincial legislation.

As I have always understood, the policy pursued in this regard 
has been to help the provincial legislation but to carefully abstain 
from trenching upon the provincial legislative powers, or wishes 
of the provincial legislators, as expressed by themselves relative 
to the sanctions to be imposed by provincial legislation.

Such being the case when we find any provincial legislative 
enactment containing an express sanction to secure its enforce
ment, its terms ought to be respected and be the limit in that 
regard.

It seems idle to take as our guide the vulgar idea of what may 
constitute a crime, when we have a much better guide in the 
history of the legislation emanating from Parliament as above 
outlined.

Then turning to the details of what has to be considered in 
light thereof, we have, in sec. 2 of the Crim. Code, the definition 
and interpretation of the words “Peace Officer” and “Public 
Officer” which arc used in the said sec. 157, now in question.

Why should we go beyond these for the purposes of this ease?
There certainly is nothing in the Saskatchewan Temperance 

Act that seems to justify any departure from these respective 
definitions, nor in the Code to render it imperative to expand either 
definition in relation to the particular officer in question herein.
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What were his duties? What office did he fill under the 
Saskatchewan Temperance Act which would render it fitting he 
should be looked upon as either a peace officer or a public officer 
within the meaning of sec. 157 of the Crim. Code, now in question?

He may have been in fact a peace officer, or worn the uniform 
of such, but the actual duty in question which he had to discharge 
was under the Liquor Department created under said Act to 
inspect the books which appellant, as a druggist, was bound by 
said law to keep as a vendor of liquor, and compare the incoming 
supply of liquors with the outgoings served from said supply, 
and the prescriptions authorising sales, and report the result of 
such inspection and audit, to his superior officer.

Any man or woman sent by the Liquor Department to dis
charge such simple duty could have made just as good a report. 
It was not in any legal sense necessary to have sent a constable, 
or peace officer, or public officer, as defined by the Code, to perform 
such a duty.

And sending one apparently so decorated surely did not help 
to bring him within the meaning of sec. 157.

The evidence of Weder, the officer in question, tells the story 
as follows:—

Q. What was the first conversation you had with him? A. When I 
came into the drug store I asked for the records and Mr. Kalick gave them to 
me and I went hack into the disjxmsiiry to do the work there. I sat down at 
the little table in the disixmsary, Mr. Kalick came in ami says “listen here, 
I will give you $100 and you leave the books alone.” 1 said I would not do 
that. I then went to work and started to check up the books and just before 
I was through Kalick came up again ami asked me how I was getting along. 
1 replied that I was of the opinion that he had to account for some shortage. 
He said “I will give you $500 and you leave the books alone,” or rather 
“Fix up the books so that they will be alright.” 1 said I did not know whether 
he would be short or not yet, that I was not through. After I was through 
checking up the books I found a shortage of liquor ami I asked Mr. Kalick if 
he could account for the shortage and he did not say anything to that. So 
then he offered me $1,000 to call the matter square, that is the way he put it.

This illuminates the stoiy relative to the nature of the duties 
that were being discharged and the offence of the appellant .

Unless we are to hold that the administration of the Saskat
chewan Temperance Act and “the administration of justice” 
arc synonymous terms, I fail to see how we can bring this offence, 
which the foregoing quotation and the remainder of the story 
unfold, assuming the strict interpretation of it as against the

CÂN.
S. C.

The King.

Idington, J. tel.
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appellant; within the meaning of the indictment assumed to lie 
founded upon sec. 157 in question.

I have no doubt upon the facts interpreted as contended for 
against the appellant, and in the absence of legislation relevant 
thereto, that he might have been held to have offended at commun 
law as suggested in the Court below, or against see. 39 of the 
Saskatchewan Temi>erance Act.

I cannot see, even if the conviction herein stands, how the 
appellant could plead that, if prosecuted at common law or under 
said sec. 39 of said Act, 7 Geo. V. 1917, ch. 23, in bar of such 
prosecution.

That seems to me not only the fair test, but the one which the 
law imperatively requires to maintain this conviction as founded 
on sec. 157.

In short I agree with Newlands, J., 53 D.L.R. 586, that the 
offence now in question disclosed by the evidence was, if inter
preted against the appellant, clearly one against the above quoted 
sec. 39, sub-sec. (2), and hence impliedly excluded by sec. 164 
of the Grim. Code from falling within sec. 157, now in question.

Moreover, assuming there might, in the absence of special or 
specific legislation bearing on the question, have been found some
thing offensive against the common law, it is not that we have to 
deal with but sec. 157. And I submit we must read that and sec. 
164 together, and apply the law that fits the crime.

I, therefore, am of the opinion that the appeal should he 
allowed.

Duff, J.:—The stated case is in these words:—(See judgment 
of Idington, J., ante p. 105).

The question submitted for the opinion of the Court is: (Sec 
judgment of Idington, J., ante p. 105).

It seems clear that giving a bribe to prevent prosecution for an 
offence is primA facie an interference with the administration o( 
justice. Mr. Chrysler argues that it is not within those* worth 
in the context in which they appear in sec. 157 on two grounds:

1. That the offence is specifically dealt with in those parte 
of the same section as well as in sec. 164 of the ('ode and that the 
nonnal scope of the phrase must receive some restriction in 
consequence. I cannot perceive the application of sec. 164 and 
as to the other parts of sec. 157 they do not touch the case of
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accepting or giving n bribe' for affording protection against a 
prosecution for an offence and that the facts proved established 
a case of giving a bribe for such a purpose is assumed in the ques
tion submitted.

2. He argues that the application of the section is limited to 
offenders or ] arsons supjwsed to be suspected of ln ing or fearing 
that they are offending against the criminal law strictly so called, 
that is to say, against the criminal law as falling within the 
exclusive jurisdiction of the Parliament of Canada. While the 
word “ciime” in the Crim. Code generally speaking applies only 
to crimes strictly so called and probably lias that restricted 
meaning in this section, I think there is nothing requiring us to 
limit the meaning of the words “administration of justice” in the 
way suggested.

The appeal should be dismissed.
Anglin, J.:—The reserved case assumes that the defendant 

endeavoured to stifle a prosecution for a violation of the Saskat
chewan Temperance Act by bribing a police officer. Was the 
bribe “given with intent to interfere with the administration of 
justice under sec. 157 of the Crim. (’ode” is the question pro
pounded. In my opinion it was.

It is quite immaterial whether the police officer actually 
intended or contemplated instituting a prosecution. It suffices 
that the appellant gave the bribe with intent to head off such a 
proceeding. The due administration of justice is interfered with 
quite as much by improperly preventing the institution of a 
prosecution as by corruptly burking one already begun.

Two contentions were pressed by Mr. Chryslei^- (a) that 
interference with a prosecution for a contravention of a provincial 
penal statute is not within the purview of sec. 157 of the Code; 
and (b) that if any offence against that section was committed 
it was that of bribing a police officer “to protect (the appellant) 
from detection or punishment,” and not that of “interfering 
corruptly with the due administration of justice.”

(a) The obvious purpose of sec. 157 is to declare criminal and 
to render indictable the corruption or attempted corruption of 
officers engaged in the prosecution, detection or punishment of 
offenders. “Offenders” is a very wide term (Mooie v. Illinois 
(1852), 55 U.S. (14 How.) 13), and the use of it affords a strong

l'J&.
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Tm: King.
Duff. j.
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indication that the appellation of see. 157 should not l>o restricted, 
as counsel for the appellant argued, to cases in which the bribe is 
offered or given to prevent the prosecution, detection or punish
ment of a person who is, or apprehend* that he may l>e, charged 
with a crime indictable under the Grim. Code or at common law. 
The contravention of a valid provincial penal statute is an offence 
and a person who commits it is an offender.

(b) I am unable to agree with the contention that, if what 
the appellant did amounted to bribing a peace officer with intent 
“to protect (himself) from detection or punishment, etc.,” within 
the concluding phrases of clause (a) of sec. 157, it cannot warrant 
his conviction for the crime of bribing a peace officer with intent to 
interfere corruptly with the due administration of justice provided 
for in the earlier and more comprehensive phrase of the same 
clause. That the act charged against the appellant was done 
with intent to interfere corruptly with the due administration of 
justice in tin1 ordinary acceptation of that phrase is conceded. 
The mere fact that it might also warrant a conviction under the 
more restricted tenus of the concluding phrase of clause (a) is not, 
in my opinion, a sufficient reason for cutting down the plain 
meaning of the earlier phrase. Other instances of similar over
lapping occur in the ('rim. Code.

Moreover, in order to bring the case within the concluding 
phrase of clause (a) a finding that the appellant has committed, 
or had intended to commit, a contravention of the Saskatchew no 
Temperance Act would be essential. No such finding has been 
made. No such issue was presented to the jury. No such 
charge was laid. Whether the appellant had in fact committed, 
or had intended to commit, an offence against the Saskatchewan 
Temperance Act was quite irrelevant and immaterial to that 
charge. It was only essential that, being apprehensive of prosn u- 
tion for such an offence, the appellant should have bribed the 
police officer with intent to prevent the realisation of that pos
sibility. Upon the case presented he could not have been con
victed under the concluding phrase of clause (a); but ujk>u the 
facts assumed in the reserved case he was, in my opinion, rightly 
convicted under the earlier clause.

It is quite unnecessary to consider whether the breach of a 
provincial statute which provides its own penalty would be a
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“crime” within the meaning of that word as used at the end of 
clause (a) of sec. 157. Expressing no opinion upon that question, 
I allude to it merely to observe w ith great deference, that cases such 
as In re McNutt (1912), 10 D.L.R. 834, 47 Can. 8.C.R. 259, 
21 Can. Cr. Cas. 157, referred to by Haultain, C.J.S., in 53 D.L.R. 
586, and the later and decisive ease of Mitchell v. Tracey (1919), 
46 D.L.R. 520, 58 Can. S.C.R. 640, 31 Can. Cr. Cas. 411, which 
deal with the meaning and scojk* of the words “arising out of a 
criminal charge” in see. 39 (c) of the Supreme Court Act, R.S.C. 
1906, ch. 139, would appear to me to afford little or no assistance in 
determining it.

The appeal fails.
Brodeur, J.:—This is a criminal api>eal. The appellant was 

convicted before a duly constructed tribunal with having corruptly 
interfered with the administration of justice in giving to a police 
officer a bribe of $1,000 in order to induce this police officer not 
to proceed against him for violation of the Saskatchewan Temper
ance Act.

The charge had been laid under sec. 157 of the Crim. Code 
which makes it an indictable offence for any person to give to a 
police officer employed for the prosecution, detection or punish
ment of offenders any money with intent: 1. to interfere with the 
administration of justice; or 2. to procure the commission of any 
crime; or 3. to protect from detection or punishment any person 
having committed or intending to commit a crime.

The reserved case which is now before us is submitted in the 
folk ing words: “Was a- bribe given in order to induce a police 
officer not to proceed against the accused for violation of the 
Saskatchewan Temperance Act given with intent to interfere with 
the administration of justice under sec. 157 of the Criminal Code?”

It is contended by the accused that lie was prosecuted for 
having corruptly interfered with the administration of justice and 
that the giving of money to protect from detection any one com
mitting a crime before any proceedings have been instituted for 
the punishment of that crime is not interfering with the adminis
tration of justice. It is another offence dealt with otherwise.

The Court of Appeal for Saskatchewan answered the reserved 
case in the affirmative. Ncwlands, J., dissenting, 53 D.L.R. 586.

CAN.
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The administration of justice is a very wide term, covers the
8. C. detection, prosecution and punishment of offenders. The police 

Kalick officer who received a bribe had been instructed by his superior 
'hk Kin< °®ccr8 to check the liquor sales made by the appellant and to see

----- whether he had unlawfully sold any liquor contrary to the dis-
positions of the Saskatchewan Temperance Act, 7 Geo. V. 1917. 
ch. 23, and to find out whether information should not be laid 
against the appellant.

The work w hich the police officer was carrying was authorise d 
by the law- and was absolutely necessary to put the wheels of 
justice in motion.

I am of opinion that the “administration of justice” men
tioned in sec. 157 of the Crim. Code should not be restricted to 
what takes place after an information had been laid ; but it includes 
the taking of necessary steps to have a person who has committed 
an offence brought before the proper tribunal and punished for 
his offence.

The appeal should be dismissed w ith costs.
Mignauit. j. Mignault, J.:—On the ground that the charge against the

appellant, and on which a verdict of guilty was returned by the 
jury, comes within the terms of sec. 157 of the Crim. Code, the 
jury having found the appellant guilty of having, on December 20, 
1919, with intent to interfere corruptly with the administration of 
justice, corruptly given a bribe to a police officer to induce him 
not to proceed against the appellant for violation of the Saskat
chewan Temperance Act, I am of opinion that the question sub
mitted should be answered in the affirmative. To give a bribe 
to a police officer with this intent is a corrupt interference with 
the administration of justice within the terms of sec. 157. It is, 
in my opinion, immaterial whether proceedings were then pending 
or merely likely to be taken, and I do not think that the fact that 
these proceedings were to be instituted under the Saskatchewan 
Temperance Act takes the case out of the operation of this section 
of the Criminal Code.

The appeal therefore fails and should be dismissed.
Appeal dismissed.
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REX v. BULMER.

Alberta Supreme Court, ApfrUiUe Division, Harvey, C.J., Stuart, Berk, Ives and 
Hyndman, JJ. October tS, 19!0.

Intoxicating liqvorr (| III G—87)—Possession fok ex foot purposes— 
Liqvor Act (Alta.) sec. 24—Application or non-compliance 
with Liquor Export Act—Prosecution 

Where it is once established that a person has liquoi in his possession 
for bond fide export purposes, sec. 24 of the Liquor Act of Alnerta, G 
(■e<>. V. 1916, ch. 4. has no application although such act is directly 
within the prohibition of the section. If he has not complied with the 
provisions of the Liquor Export Act any prosecution should be under 
sec. 6 of that Act.

[Rex v. Western Wine and Liquor Co. (1917), 39 D.L.R. 397; Gold 
Seal Ltd. v. Dominion Express Co. (1920), 53 D.L.R. 547, referred to; 
see also Ret v. Shaw (1920), 64 D.L.R. 577.)

Application by way of certiorari direct to the Alberta Supreme 
Court, Appellate Division, to quash a conviction under the Alberta 
Liquor Act, 6 Geo. V. 1916, ch. 4. Conviction quashed.

C. C. McCaul, K.C., and H. A. Friedman, for appellant.
II. //. harlee, K.C., for the Crown.
Harvey, C.J.:—The defendant was charged and convicted of 

having intoxicating liquor in other than a private dwelling house 
contrary to sec. 24 of the Liquor Act of Alberta, 6 Geo. V. 
1916, ch. 4, and amendments thereto.

This is an application by way of certiorari direct to this Division 
to quash the conviction.

Sec. 24 is in part as follows:—
No person within the Province of Alberta by himself, his clerk, servant 

or agent, shall have, keep or give liquor, in any place wheresoever, other than 
in the private dwelling house in which he resides, except as authorised by this
Act.

The rest of the section authorises exceptions for scientific, 
sacramental and medicinal purposes. In other sections certain 
other exceptions or qualifications are provided. Section 27 pro
vided that nothing in the Act should prevent any person from 
having liquor in his possession for export purposes under the 
conditions specified. And sec. 72 provided that the Act intended 
and was to be construed as intending to prohibit transactions in 
liquor wholly in the Province and not as intending to prohibit 
transactions between a person in the Province and one without 
the Province.

Sec. 27 was repealed in 7 Geo. V. 1917, ch. 22, and sec. 72 
in 8 Geo. V. 1918, ch. 4, but in 1918 at the same time as the repeal
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of hoc. 72 there* was enacted an Act called the Liquor Export 
Act, 8 Geo. V., eh. 8, which authorised the keeping of liquor for 
export purposes and impose*d conditions in relation thereto.

It is quite ap]iare*nt that anyone* authorised under the latter 
Act to have liquor in a warehouse* complying with the prescribed 
conditions could not lie* guilty of an offe*ne*e* under sec. 24 of the 
Liquor Ae*t though he* would come* within its prohibitiem and the 
absolute* prohibition of sec. 24 must ne*ce*ssarily have been qualified 
to that extent at least.

Prior to the* repeal of sec. 72 and the e*nactment of the Liquor 
Export Ae*t, I had held in Hex v. Western Wine dt Liquor Co. 
(1917), 39 D.L.R. 397, that, notwithstanding the repeal of sec. 27 
autheirising the having of liquor for export in a warehouse com
plying with the spe*cifie»d conditions, a person who had liquor in 
his possession admittedly bond fide for export purposes was by 
reason of the rule* of construction imposent by se*c. 72 not within 
the prohibition of sec. 24 although there were no conditions imposed 
as to the place and manner of keeping such liquor. The new 
Act provident conditions for keeping liquor for export purposes. 
In 1920 it was very materially amended, 10 Geo. V. ch. 7 .and 
altered in form from an Act permitting the keeping of liquor under 
conditions, which keeping would be otherwise prohibited by the 
Liquor Act, to one directly prohibiting the keeping of liquor except 
under the specified conditions. One of the conditions of the 
Amendments was that the liquor must be kept in a bonded liquor 
warehouse. The provisions of these amendments were considered 
by this Division in Gold Seal Ltd. v. Dominion Express Co. (1920), 
53 D.L.R. 547, 15 Alta. L.R. 377. On the argument before 
us at which the Attorney-General was represented it was con
tended and not successfully answered that the conditions of the 
Act as amended effected a practical total prohibition of the 
keeping of liquor for export purposes.

It was held by the majority of the Court that effect could not 
be given to the Act to accomplish that result. It was not decided 
what conditions the Province eould impose to control and regulate 
the keeping of liquor for export purposes but merely that effect 
could not be given to the Act to prohibit it.

In the cast* now before us the magistrate apparently was 
satisfied, and it is admitted by counsel for the Attorney-General.
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that the defendant had the liquor in his possession bond fide for 
export purposes arid he had notified the AttoriyM ieneral and had 
applied for approval of his premises which, however, had not 
been granted.

Sec. 6 of the Liquor Export Act itself imposes penalties for 
breach of or neglect to comply with the provisions of that Act 
or regulations ul\der it and it seems that this section would apply 
to the defendant’s offence if he has committed any.

Having regard to the fact that in accordance with the foregoing 
decision one may lawfully import and export liquors and may 
therefore lawfully have liquor in his possession for that purpose 
though such act is directly within the prohibition of sec. 24. I 
am of opinion that sec. 24 should be deemed to have no application 
when it is once established that the liquor is kept bond fide for 
export purposes as is the case here.

It is apparent from what I have said that a mere excuse that 
liquor is kept for export purposes would be no answer to a charge 
under sec. 24 since it would depend on the evidence whether the 
defence is bond fide or not, but when the magistrate is satisfied 
of that fact, then a defence is established to a charge under sec. 
24 and resort should l>e had to the Liquor Export Act for the 
prosecution of any alleged offence.

For these reasons I am of opinion that the conviction should 
be quashed. There will be the usual order of protection of the 
magistrate.

Stuart, J., concurs with Harvey, C.J.
Beck, J..—I concur in the result reached by Harvey,C.J. In 

doing so I understand I am maintaining the principle, which 
during the consideration of this case, I strongly urged, that 
where there are a variety .of statutory prohibitions a person who 
is sought to be convicted and punished for a breach of one of such 
statutory prohibitions can be convicted only of a breach ot the 
particular prohibition which the facts as proved shew’ is the 
precise particular offence he has committed and not of a breach 
of another prohibition to find him guilty of which it is necessary 
to take his breach of the particular prohibition as a premise in 
a mode of argumentation to find him guilty of an offence other 
than the particular offence. In the present case the precise 
particular offence of the accused (on the assumption of the
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ALTA. validity of the Export Liquor Act or of some part of it) was a 
S. C. breach of a provision of that Act or of a regulation under it and

it would be only by reason of that offence he could by a course
v. of argumentation be held to l>e liable for a breach of the Liquor

Act (on the assumption of its validity).
An accused can l>e convicted only of the offence he has in fact 

and in truth committed.
The principle above stated is in my opinion founded in sound 

reason and justice and its application in relation to the enforce
ment of penal statutes is of great moment in the administration of 
justice.

In order to guard against any misapprehension 1 take occasion 
to say that while this case is quite properly disposed of by the 
application of the above stated principle, I retain in all respects 
the opinions I expressed in the Gold Seal case, 51 D.L.R. 547.

Ives and Hyndman, JJ., concur in the result.Ivee. J.

Conviction quashed.

ZESS v. SMITH.
SASK.

Sunkalrheu'an King'» Hcnch, Embury, J. October 20, 1920.

Pledge (§ II B—20)—Sale of goods by pledgee—Good faith in making 
hale—Fi ll valve not received—Liability ok pledgee in dam-

The fact that a pledgee in selling gfxxls pledged with him and unre
deemed does not receive the full value of the goods sold, does not render 
him liable to the pledgor if he acted in good faith in making the srle. 
It is proper to consider the general circumstances of the case in coming 
to a coiM-lusion as to whether the sale wits so conducted.

statement. Action against a pledgee of goods to determine the amount
due and owing on the goods pledged and for damages for con
version.

H'. E. Knowles, K.C., and Leroy Johnston, for plaintiff.
W. H. Willoughby, K.C., and .V. R. Craig, for defendant.

Embury.j. Embury, J.:—On or about February 5, 1917, the plaintiff.
by her agent, one J. llelmage, borrowed from the defendant the 
sum of $500 on the pledge of two diamond rings, the said rings to 
be redeemed by the plaintiff, or Delmage, who was acting for her 
as agent for an undisclosed principal, upon payment of the said 
sum of $500 and interest thereon at the rate of $25 per month. 
On the evidence it appears that it was intended that the ring
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should be redeemed within 1, 2 or 3 months; and from time to 
time the defendant asked Deimage for the money, who on different 
occasions told defendant to go on and sell the rings, as they would 
never be redeemed; and defendant told Deimage of his intention 
to sell, although no definite date was stated as that after which 
sale would be made. The sale was made in August or September 
of 1919, for the sum of $700. Previous to the sale, however, in 
or atiout the months of March or April, 1919, the defendant had 
had the stones taken from the rings and re-set into a tie-pin and 
another ring. The plaintiff has tendered to the defendant the 
sum of $574.65, being the sum of $500 and interest thereon at 5% 
per annum to the date of the tender, but the defendant has not 
re-delivered the rings to the plaintiff. It is urged by the plaintiff 
that she is entitled to take advantage of sec. 4, li.S.C. 1906, ch. 
120, an Act respecting Interest, as a result of which she would 
be called upon to pay the sum of 5% per annum instead of the sum 
of 5% per month. The memorandum of the transaction is hi 
the nature of a receipt and is signed at the end thereof only 
hy the defendant and not by the plaintiff or her agent, she being 
an undisclosed principal; and the defendant urges that this is not 
a contract in writing for the reason that it is not signed by all the 
parties to the transaction. The memorandum in question, 
however, was written out by Deimage, the plaintiff’s agent, and 
his name appears in the body thereof, and it seems to me that this 
is a sufficient signature by the plaintiff’s agent for the purpose 
of creating a document in writing. See Lobb v. Stanley (1844), 
I QJ. 674, in E.R. 1166, nd Bdkmiétr v. Ntnit (1614), 3 
M. & S. 286, 105 E.R. 388. Accordingly it seems to me that 
the plaintiff’s contention that she is liable only to pay the principal 
money and interest at 5% per annum must be upheld.

It is also urged on behalf of the plaintiff that the re-setting of 
the stones in the ring constituted such a conversion of the articles 
in question as made the defendant liable to pay the full value 
thereof as of the date of the conversion. But I think, on the 
authorities (see Beal on Bailments, Canadian ed., at 165, 166, 
167, 168), that this wrould give to the plaintiff only an action 
for damages arising through reduction in the value by reason of 
the alteration. The stones themselves were the valuable part 
of the articles pledged, and were in no way altered, and there is

SASK. 
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SA8K. no evidence whatever that the dealing with the diamonds by the
K. B. defendant in this manner in any way prejudiced their selling value.

Smith.

It is urged by the plaintiff, further, that the defendant sold 
these diamonds at a great sacrifice. Evidence is given that certain 
diamonds in Court had a value as follows: Stone (Ex. R), had a

Embury, J. value: in February, 1917, of $1,125; in 1918, of $1,250; in August. 
1919, of $1,500; December, 1919, $1,750; and at the present time, 
of $2,125, that the other stone (Ex. C), in 1917, had a valut of 
$375; in 1918, of $5(X): in August, 1919, of $500; in December, 
1919, of $000; and at the present time, of $700; and it will l»e 
plain on the evidence that considerably less than half the sworn 
value of the stones was obtained at the sale. It also appears 
from the evidence that the defendant made no systematic effort 
to effect a sale; that he* did not advertise the stones for sale. It 
is in evidence that he did inquire once as to the value, but he did 
not attempt to sell to persons who deal in diamonds who would 
lx* in a position to give* him a fair value for the stones. The 
question to be considered is, what duty is oast ujxm a pledgee in 
these circumstances? Certainly he can have no greater responsi
bility than would a mortgagee. In this connection 1 wish to refer 
to the following authorities:

Sutt v. Easton, [1899] 1 Ch. 873, at 877-878, where Cozens- 
Hardy, J., says as follows:

In Farrar v. Farrars, Ltd. (1888), 40 Ch. I). 395, in the Court of Appeali 
the present Master of the Rolls, in delivering the judgment of the Court, says 
this: “A mortgagee with a |>ower of sale, though often called a trustee, is m a 
very different position from a trustee for sale. A mortgagee is under obliga
tions to the mortgagor, but he has rights of his own which he is entitled to 
exercise adversely to the mortgagor . . . But every mortgage confers
u|xui the mortgagee the right to realize his security and to find a purchaser 
if he can, and if in exercise of his |xiwer, he acts bond fide and takes reasonable 1 
precautions to obtain a proper price, the mortgagor has no redress, even al
though more might have been obtained for the property if the sale had Ixvn 
IMwtponed." Subsequent to that the law is laid down even more strongly and 
more clearly in the House of bonis by boni Hcrschell in the case of Kennedy 
v. De Trafford, [ 1897J A.C. 180. He says, at 185: “My bords, 1 am myself 
disposed to think that if a mortgagee in exercising his power of sale exercises 
it in good faith, without any intention of dealing unfairly by his mortgagor, it 1 
would be very difficult indeed, if not impossible, to establish that he hud ln*n I 
guilty of any breach of duty towards the mortgagor. . . . It is very 1 
difficult to define exhaustively all that would be included in the words 'good 1 
faith,' but I think it would be unreasonable to require the mortgagee to do 1 
more than exercise his jwwcr of sale in that fashion.” bord Macnaghtcn sum I
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this, 11897J A.C. at 192: “If a mortgagee wiling undvr a |x»wer of sale in his 
mortgage takes pains to comply with the provisions of that power and acts in 
good faith, I do not think his conduct in regard to the side can be impeached.”

Also I wish to refer to British Columbia Land & Investment 
Agency v. Ishtake (1911), 45 Can. S.C.R. 1102, Idington, JM at 
308:

In every case I have seen, and I have read all that have been referred to, 
the Court has been (when the case turned on* the quest ion of sale at under 
price) careful to observe whether or not there was anything but mere under
price; and I think, in measuring the effect of a sale at less than the goods might 
have been sold for, regard must be had to all the circumstances in each case.

Duff, J., referring to Kennedy v. De Trafford, ( 1807] A.C. 180, 
and Nutt v. Easton, [1899] 1 Ch. 873, said,45Can. S.C.R.at 317:—

If the mortgagee proceeds in a manner which is calculated to injure the 
interests of the mortgagor, and if his course of action is incapable of justifi
cation as one which m the circumstances an honest mortgagee might reason
ably consider to l>e required for the protection of his own interests; if he 
sacrifice the mortgager's interests “fraudulently, wilfully or recklessly,” 
then, as lxird Ilerschell says, it would be difficult to understand how he could 
be held to be acting in good faith.

Applying the principles therein laid demi, the defendant would 
no lie liable in this action if he acted in good failli, or to put it 
another way, unless he exercised his power of sale “fraudulently, 
wilfully or recklessly.” In coming to a conclusion as to whether 
the1 pledgee’s power was so exercised, it is proper to consider the 
general circumstances of the case. The loan took place in 1917, 
and the sale took place in 1919; and during the intervening period 
the plaintiff might at any time have redeemed, and did not do so, 
although if her contention is correct the high value of these 
diamonds should have made it a simple matter for her to arrange 
a sale herself and so redeem. In the next place, Delmage hud 
told the defendant that the stones would never be redeemed, and 
to go on and sell them. Th(‘ defendant is not a man who is engaged 
in the pawnbroking business, nor does he appear to be one who 
would be familiar with the diamond trade or the value* of diamonds. 
In his circumstances and with his knowledge he would naturally 
try to make a private sale of these diamonds to any person to 
whom he was able to make a sale. While his conduct may not 
have been that of a wise man looking out to protect the interests 
of the plaintiff, I cannot think that the power of sale was exercised 
by him either fradulently, or wilfully, or recklessly.

SASK.

K B.

Embury, J.



120 Dominion Law Reports. [55 D.L.R

SASK.

K. B.

Smith.

Embury, J.

Accordingly the plaintiff must be held to be indebted to the 
defendant in the sum of $500 and interest thereon at 5% per annum. 
from February 5, 1917, to Septemlier 30, 1919; and the defendant 
is liable to repay to the plaintiff the difference between this sum 
and the sum of $700 which he realised on the sale, such differem •<• 
to bear interest at 5% per annum from September 30, 1919. 
and there will be judgment accordingly. In view' of all tin- 
circumstances of the case, I think there should be no costs to 
either party. Judgment accordingly.

CAN. DESROSIERS v. THE KING.

8. C. Supreme Court of Canada, Idmiton. I)uff. Anglin, Brodeur and Mignault.
February 3, 1920.

Judgment (§ II K—166)—Against agent—Undisclosed principal—Right
TO RECOVER AGAINST PRINCIPAL WHEN DISCOVERED.

According to the Quebec civil law an unsatisfied judgment against an 
agent contracting in his own name does not preclude a judgment against 
the principal when discovered.

English decisions are not authorities in Quebec cases which do imt 
deficnd ujx»n doctrines derived from the English law.

Statement. Appeal from the decision of the Kxechequer Court of Canada 
(1919), 46 D.L.R. 648, 18 Can. Ex. 461, dismissing the petition 
of right of the appellant. Reversed.

The facts of the case are as follows:—
The appellant sold hay to one McDoimell and sued him for 

the recovery of the purchase price. During the trial, McDomu-11 
declared that he had bought the hay on behalf of the Imperial 
Government. The appellant obtained judgment against Mc
Donnell. Ijater on the appellant discoverer! sufficient facts to 
establish that McDonnell had taught hay as agent of the Crown 
on behalf of the Dominion of Canada. The appellant then filed 
a petition of right against the Crown tafore the Kxechequer ( ourt 
of Canada, which was dismissed.

E. F. Surveyor, K.C., and L. E. Beaulieu, K.C., for appellant
F. J. Laverty, K.C., and 0. Gagnon, for respondent, 

idingtoe.j. Idington, J. (dissenting) :—I agree with the reasoning of
Audette, J., in the Exchequer Court (1919), 46 D.L.R. 648, 18 
Can. Ex. 461 ; and all the more so that instead of adopting, for tin- 
first time, a novel rule to be peculiar to Quebec we should, so far 
as we can, when applying relevant law' which in its substance is
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identical with that of the other Provinces wherein the law is 
founded on and is English law, aim at a degree of uniformity in 
its administration instead of deciding in a way that will tend to 
produce confusion and unjustifiable expense.

For obvious reasons I feel we should not only abstain from 
invading, but conform to, the settled jurisprudence of Quebec.

In this case there is no settled jurisprudence of Quebec in 
regard to the question raised by this appeal.

And, so far as the principles applicable thereto are concerned, 
the rule adopted in English decisions is in accord with reason 
and justice, as well as that practical business sense which always 
tends to minimise the operation of the purely litigious spirit.

Moreover there appears in the statement of defence a pretty 
clear statement from w hich I infer that the transactions in question 
were, if at all, entered into by the Dominion of Canada, as the 
agent of the* Imperial Government, which would constitute the 
respondent itself a mere agent.

The allegation I admit might have been made more complete 
in that regard.

Are we entitled to so decide in such a way the legal novelty 
submitted, that hereafter it may be said this Court has laid down 
as law, that no matter how numerous the principals or chain of 
agents concerned in bringing about a contract, a litigious third 
party may select one after another of such agents and principals 
iuul sue to judgment unless and until one or other of numerous 
judgments so recovered has been satisfied, and that with costs? 
I submit we should not run any such risks but accept that juris
prudence, even if not absolutely binding, which manifestly in 
principle violates nothing in law or justice.

For the foregoing reasons and those assigned by the Judge 
appealed from, I am of the opinion that this appeal should be 
dismissed with costs.

Duff, J.:—I am of the opinion that this appeal should be 
allowed.

Anglin, J.:—The sole legal question raised by the defence in 
this action which might properly be disposed of before the trial, 
under R. 126 of the Exchequer Court, is whether under the Civil 
( ode of Quebec the mere recovery in the Courts of that Province 
<»f judgment on a contract against an agent, who hatl entered into 
it in his own name, debars the plaintiff’s right of recovery against
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the principal. Following Priestly v. Fertile (1803), 3 H. tV (’. 
077, 159 E.R. 820, and Kendall v. Hamilton (1879), 4 App. < :i>. 
504, Audette, J., has held that it does. With deference, in apply
ing these authorities the Judge would seem to have attributed to 
the Quebec judgment obtained by the plaintiff against the agent, 
Me Donnell, consequences dependent in English law upon views 
held with regard to the nature of the liability of t he principal and 
the agent in such cases and the effect of a judgment upon the 
contract sued upon which do not obtain in the Quebec system of 
jurisprudence. The reasons for his acceptance of these English 
decisions as authority on this question of the civil law of Quebec 
appear in the following paragraph of his judgment (40 D.L.R. 
at 051):

1 was, at the argument, referred to no jurisprudence of the Province of 
Queliec upon the subject in question, and after research I have lx-en unable 
to find any. In the absence of the same I take it, as arts. 1716 and 1727 are 
different from the Cotie Najioleon and are borrowed from both Pothier and 
the English law, that general principles of the English law governing such 
doctrine should also be adopted in questions flowing from such doctrines and 
which are a sequence from the same, as Strong, J., seems to have found in the 
case above mentioned.

In the case in this Court to which the Judge nil tides V. Hudon 
Cotton Co. v. Canada Shipping Co. (1883), 13 Can. S.C.R. 101, 
Strong, J., alone expressed the view—already taken by the 
majority in the Court of King’s Bench, Dorion, C.J., and Ramsay, 
J., dissenting (1882), 2 Dorion 35b, that the liability of the princi
pal, even where he is undisclosed and the agent contracts in his 
own name, created by art. 1727 C.C., and put beyond contro
versy by the concluding clause of art. 1716 C.C., imports a corre
lative or reciprocal right on his part to sue upon the contract as 
recognised in English commercial law. Fournier, J., 13 Can. 
S.C.R., at 405, and Henry, J., at p. 413, were of the contrary 
opinion. Fournier, J., p. 409, notes, as did Dorion, C.J. (2 Dorion 
at 362), that while Pothier explicitly asserts the right of action of 
the third ]>arty against the principal, “he gives none to the prin
cipal against the third party.” Pothier’s Obligation, Nos. 82, 
447 and 448; Mandat, No. 88. The other three members of this 
Court (Ritchie, C.J., Taschereau and Gwyime, JJ.), dismissed 
the appeal on what they deemed an admission of liability in the 
proceedings, expressing no views on the point dealt with hv 
Strong, J.
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But, with respect, I find nothing in that Judge’s opinion to 
sustain the sweeping inference drawn by Audette, J., in the 
passage I have quoted. On the contrary, alluding to Pothier as 
tin* source of the doctrine embodied in arts. 1727 and 1716 of 
the Quebec Civil Code, he merely notes, en /Hissant, that in the 
particular matter with which he is dealing—the principal’s right 
to enforce the contract, which in his opinion should “by an exten
sive construction” be held to be involved—the law of Quebec, 
as he views it, corresponds with English rather than with modem 
French law. In the latter notwithstanding that the language1 of 
art. 1998 C.N. seems quite as comprehensive as that of art. 1727 

a contract made1 by an agent in his own name imposes no 
direct liability on his principal (Laurent, vol. 28, No. 62). The 
commissioners themselves in much the same way signalise the 
fact that Pothier’s view upon the liability of the principal coin
cides with English, Scotch and American law. (Rapports des 
Codificateurs, 6th Rep., p. 12.) To each comment—that of 
Strong, J., and that of the commissioners—the maxim expressif) 
unins est exclusif) alterim would not seem inapplicable.

In English law the liability of the principal and the agent in 
a cast1 such as that at Bar is alternative. The1 contract being 
one and entire creates but a single debt, though not a single cause 
of action as in the case of a joint liability since, in addition to the 
facts constituting the cause of action against the agent, his 
authority from the principal must be proved a < part of the cause 
of action against the latter, Cooke v. Oill, (1873), L.R.8 C.P. 107 
at 116, on which but one of the» two may be held liable as principal. 
Yet the agent, having contracted in his own name, is bound as a 
principal; and tlx1 undisclosed principal is likewise bound because 
the agent in fact acted by his authority. But both cannot be 
liable as principals simultaneously and jointly. Imposing the 
status of principal on the fomier involves according that of agent 
to the latter. The agent as such is not liable1. Correlatively, 
treating the1 latter as principal involves a rejection of his agene-y, 
and by implication a redinquishment of any claim against the 
real principal. Either may be pursued ; not both.

The conclusive oi>eration of a jueigment against the agent 
to elediar the1 re^-ourse against the1 principal, though often referred 
to—anel with high authority—as the consequence of an irrevocable
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election of remedies (1 Hals., par. 445; 7 Hals., par. 937; Morel 
Bros. v. Earl of Westermorland, [1904] A.C. 11), depends rather upon 
the doctrine of English law that the single debt arising out of the 
contract has been merged in the judgment—transit in remjudicatom 
—as Earl (’aims, L.C., points out in Kendall v. Hamilton, 4 App. 
Cas. 504 at 515, and Vaughan Williams, L.J., in Hammond v. 
Schofield, [1891] 1 Q.B. 453 at 457. See too, Sullivan v. Sullivan 
(1911), 45 Ir. L.T. 198 at 200, and 13 Hals., par. 470 in fine. 
Although the application of the doctrine of election is readily 
defensible where, as here, the principal is known as such to the 
plaintiff before he takes his judgment against the agent, it is not 
so where that knowledge is lacking; and yet the judgment is then 
equally conclusive in its effect. Kendall v. Hamilton, 4 App. 
Cas. 504. A man can scarcely be held to have elected between 
two remedies of the existence of one of which he is in fact ignorant 
and is not presumed in law to be cognizant. The fact that, if the 
judgment against the agent is subsequently set aside as the 
result of an adjudication that it was erroneously pronounced 
(Partington v. Hawthorn (1888), 54 J.P. 807), the alternative right 
to sue the principal revives (although the same result apparently 
does not ensue if the judgment be vacated merely by consent. 
Hammond v. Schofield, [1891] 1 Q.B. 453 at 455, per Wills, J.; 
Cross <1* Co. v. Matthews (1904), 91 L.T. 500, 1 Hals., p. 209, 
note p.), presents another difficulty, since a valid election between 
remedies once made is irreversible: Scarf v. Jardine (1882), 7 App. 
('as. 345, at 360. On the other hand, while, at first blush, such a 
decision as that of the Court of Appeal in French v. Howie, [1905] 
2 K.B. 580; [1906] 2 K.B. 674, where a judgment for part of the 
plaintiff's claim entered against the agent on admissions, under a 
special rule of a Court, allowing that to lie done without prejudice 
to the plaintiff's right to proceed with the action to re-cover balance 
of his claim, was held to debar a suit against the principal, is 
fierhaps more easily upheld under the doctrine of election than 
under that of merger, it is equally maintainable on the principle 
that there can be but one judgment for a single* and entire debt, 
to which the entry of a judgment for part of a claim permitted 
by the rule of Court is merely a special exception statutory in 
its nature. But the conclusive character e>f a judgment agaiiist 
one of the two parties alternatively liable for a single elebt, which
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likewise extends to the case of joint liability as understood in 
! ngfeh law (JC**?1*44 ,1*11 *W. 4*4 at KB, 15SE.IL 
206, approved in Kendall v. Hamilton, 4 App. Cas. 504,) is not 
found in a judgment against one of two debtors who are liable 
severally, or jointly and severally, since here there are two debts 
and the judgment on one is no bar to an action on the other, 
Lechrnere v. Fletcher (1833), I Cr. & M. 623 at 633-5, 149 E.R. 549, 
Isaacs d* .Sons v. Salbstein, [1916J 2 K.B. 139 at 151, 153, 154-5. 
Nothing but satisfaction or release will extinguish a debt which 
has not jiassed into judgment.

Now under the Quebec Civil Code the principal and the agent 
who has contracted in his own name seem to be severally liable 
as an English lawyer understands that phrase; and the merger 
implied in the maxim transit in rent judicatam, as understood in 
English law, has no application in the legal system of that Province.

Articles 1727 and 1716 C.C. read as follows:—
1727. The mandator is bound in favour of third persons for all the acts 

of his mandatory, done in execution and within the pox' - re of the mandate, 
except in the case provided for in art. 1738 of this title, and the cases wherein 
by agreement or the usage of trade the latter alone is bound.

1716. A mandatory who acts in his own name is liable to the third party 
with whom he contracts, without prejudice to the rights of the latter against 
the mandator also.

I agree with Mr. Surveyor’s contention that the concluding 
word, “also,” of art. 1716, C.C. is more consistent with the idea 
of a dual recourse successive or simultaneous, than with a single 
optional recourse. The purpose seems to be to create cumulative 
obligations for the fulfilment of a single contract, which can be 
discharged only by satisfaction, release or the expiry of a period 
of limitation.

The counsel also referred to art. 1108 C.C., found under the 
heading “Debtors jointly and severally obliged,” which reads 
as follows:—‘TiCgal proceedings taken against one of the co
debtors do not prevent the creditor from taking similar 
proceedings against the others.”

Rut the undisclosed principal and his agent would seem not 
to be joint and several debtors w ithin the group of aits. 1103-1120 
C.C. They satisfy the definition contained in art. 1103 C.C1. 
The fact that they are “obliged differently” does not exclude them. 
The difficulty presented by the inconsistency of the obligation of
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indemnification legally inherent in their relationship (art. 1720, 
C.C.) with arts. 1117-8 C.C. appears to be met by art. 1120 C.C. 
Hut the obligation to the creditor is not strictly a jouit obligation. 
That of the agent arises directly ex contractu. That of the prin
cipal is imposed on him by law as a consequence of his mandate 
to the agent. Hence Pothier’s designation of it as “accessorial." 
I therefore doubt the direct applicability of art. 1108 C.C.; but 
of that of the principle which it embodies—quite unnecessarily, 
says Langelier, vol. 4, p. 33,—I have no doubt.

The commissioners in referring to art. 1727 C.C. (Rapports 
des Codificateurs, 6th Rep., p. 12) expressly state that that 
article? is based on Pothier’s statement of the mandatary’s liability 
where the agent has contracted in his own name- anel without 
disclosing the relationship and reject Troplong’s view to the con
trary, aeleling that (in this respect) “English, Scotch anel American 
Law coincides” with Pothier’s view. See too p. 87 of the 6th 
Rep., sec. 2, art. 23. In dealing with art. 1716 C.C., at p. 10 
of the same report (6th Itep.), the commissioners note that it 
has no counterpart in the Code Napoleon and that the* group 
of which it is a member “declare (s) useful rules of uneloubtvel 
authority in our law”—(“contiennent des regies utiles qui ne 
souffrent, aucune difficulté elans notre droit”). At p. 85, sec. 2, 
art. 14, the authorities on which the articles is based are cited as 
follows:—Pothier, Manelat. No. 88; Pale-y, Prin. <fe Age-nt, Nos. 
371, 372; Story, Agency, 266, 163, 269; Troplong, Mandat, Nos. 
522 el see/., contra, as to last clause.

Paley is cited for the first clause of the article as is alsei Story, 
para. 163, anel Troplemg. The passage* from Pothier, however, 
and para. 266 anel the conclueiing words of para. 269 of Story 
be-ar on the question immediately under consideration anel leave 
little roeim for doubt that the liability intended to be* created was a 
seweral liability of both the principal anel the agent as co-dcbteirs 
(each being “obliged to the same thing in such manner that each 
of them singly may be* compelled to the performance of the whole 
obligation anel that the performance by one discharges the either 
towarels the creditor,” (art. 1103, C.C.) and to that extent having 
the characteristics of the joint anel several liability of the ( ivil 
Code) but neither the alternative- nor the joint liability of the 
English law.
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Pothier, Mtuiilut, No. 88, is in the following terme:—
Although it be in performance of the business which is the object of the 

mandate, and within the bounds of the mandate, that the mandatary has 
entered into contracts with third persons; if he has contracted in his own 
name, instead of merely in his capacity as mandatary or attorney of another, 
in such a case it is the mandatary who is liable unto those with whom he con
tracted; it is he who becomes their principal debtor.

Nevertheless he binds jointly with himself the mandator, for whose busi
ness the contract was entered upon; in this ease he is held to assume all obliga
tions contracted by the mandatary in his behalf; and from this accessory 
obligation of the mandator arises an obligation called “utilis instil nr in," 
which those, with whom the mandatary hits contracted in behalf of the 
mandator, have against the latter.

And Story On Agency, 9th ed., par 206, p. 319.
In the next place, a person contracting as agent will be iiersonallv 

rcs|xmsiblc, where, at the time of making the contract, he docs not disclose 
the fact of his agency; but he treats with the other party as being himself 
the principal; for, in such a case, it follows irresistibly, that credit is given 
to him on account of the contract. Thus, if a factor or broker, or other 
agent, bi y goods in his own name for his principal, he will be responsible 
to the cller therefor in every ease where his agency is not disclosed. But 
we are not therefore to infer that the principal may not also, when he is 
afterwards discovered, be liable for the payment, of the price of the same 
goods; for, in many cases of this sort, as we shall hereafter abundantly see, 
the principal and the agent may both be severally liable upon the same 
contract.

The concluding sentence of para. 269, p. 330, of Story on Agency 
reads as follows:—

But it by no means is to be taken as a natural or necessary conclusion, 
that, because the agent is jiersonally bound, therefore the principal is exoner
ated; for we shall presently sec that both may in many cases l»e equally hound, 
if not in form, at least in substance, by the contract, so that a suit may be 
brought by or against either of them.

The same author in para. 270 .says at p. 334: “Where the agent 
contracts in his own name he adds his own personal responsibility 
to that of the principal who has employed him.”

In para. 163, p. 199, he had referred to Pothier’s view that 
the obligation incurred by the* principal is accessorial, citing 
Obligation, Nos. 447, 449, where the sense in which that writer 
uses the phrase “obligation accessoire” is fully explained.

Story, as will have been noted, speaks of the obligation as 
several while Pothier describes the two debtors as liable “con
jointement”; and much was made of Pothier’s use of this latter 
word in argument here, counsel for the respondent maintaining 
that it imports joint liability as known in English law. But under 
the civil law an obligation is “conjointe” whenever there is plurality 
either of creditors or of debtors; Baudry-Lacantinerie, Obligations,
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No. 1107. Ordinarily it entails a division of the right or of the 
liability, so that in the one ease each creditor may recover an 
equal share of the debt, but no more, from the common debtor 
and in the other each debtor is liable for an equal share of the 
debt, but no more, to the common creditor. (26 Deni. 105. 110, 
112.) There are as many distinct credits or debts as there are 
creditors or debtors. This is obviously not the sense in which 
the word “conjointement” is used by Pothier.

But it also clearly excludes the alternative liability of the 
English law, since it is the antithesis of “disjunctive” liability, 
Baudry-Ijacantinerie, No. 1107 (n), which is most rare in modem 
civil law, 26 Dcm. 112. In Pothicr’s text it merely signifies 
simultaneous liability upon the same obligation (26 Dem. 107), 
each debtor being liable for the whole. But how? Jointly ur 
severally? “Severally” says Story, using the word as an English 
lawyer, in para. 266 above quoted, cited by the commissioners.

The passage quoted from para. 269 in which he speaks of the 
creditor’s right to bring suit “against” either of them serves to 
make it clear that the joint liability of the English law was not 
contemplated. Story’ may in this latter passage have intended to 
indicate the liability to be alternative as it is understood in English 
law; but, if he did, the fact that the commissionerb explicitly state 
that art. 1727 C.C., which imposes the liability on the mandator, 
is based on the doctrine taught by Pothier makes it probable that 
Story was not so understood by them. Pothier’s conjoint acces
sorial liability of the principal is not a disjunctive alternative 
liability. His comparison of it with the liability of a surety 
while indicating the distinctions between the two, makes this 
reasonably clear. The principal and the surety are several del >tors. 
An unsatisfied judgment against the principal does not preclude 
a judgment against the surety. (Arts. 1956 and 1958 C.C.) 
Art. 1716 C.C., read in the light of the commissioners’ report 
and the texts they cite was, it seems reasonably clear, intended 
to assert neither the joint nor the alternative liability of the 
English law, but a several liability of the principal and the agent 
subject to the latter’s right, and the former’s obligation, of indemni
fication. (Art. 1780 C.C.)

In Langelicr's Cours de Droit Civil, vol. 5, at p. 304, we read 
under art. 1716:—

When a mandatary contracts in his own name, those with whom lie
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contracted have the right to hold him personally res|Hinsibl<\ but can they 
also involve the mandator? Our article answers in the affirmative. May the 
third persons then also prosecute both the mandator and the mandatary? 
There seems no doubt as to the affirmative. First of all, there is no doubt that 
the third persons can sue the mandatary, since our article says so plainly. 
And this same article, entitling them to redress from the mandator, shews 
clearly their right to sue both for the whole. •

In Hunt v. Dufresne (1890), 19 Rev. Log. 3ti0, at 363, the 
judgment of the Court of Review contains this “considérant":

Considering that the jierson who contracts with a mandatary acting in 
his own name has recourse against this latter, but that if he discovers later 
that this mandatary was acting as agent for another, he also is entitled to 
recourse against this third party, in whose behalf the mandatary was acting, 
and this following the dispositions of said art. 1716 C.C.

In Wilson v. Benjamin (1888), M.L.R. 5 S.C. 18. in the judg
ment of the Superior ( ourt we read:—

Considering that the mandatary, acting in his own name, is res|xmsible 
to the third persons with whom he contracts, without prejudice to the rights 
of these latter against the mandate who is res|>onsible unto them for all 
actions of his mandatary j>crfomied in the execution and within the bounds 
of the mandate, excepting in the case of art. 1738 C.C. or in a case where, 
according to the covenant or the usages of commerce, the mandator alone is 
responsible.

We have not been referred to and I have not found any other 
decisions in Quebec in which the nature of the liability of the 
principal and agent in such a cast1 as this has been considered. 
Those referred to by Audette, J., Is-ar very remotely on the 
question under consideration. On the other hand, though not 
dialing with the precise question before us, the authorities now 
cited seem to indicate that the liability is several and the remedies 
cumulative, and that the recovery of a judgment against the 
agent will not, so long as it remains unsatisfied, affect the creditor's 
light to pursue the principal. Apart from authority the terms of 
art. 171(1 C.C. seem plainly to imply these consequences.

The idea of the merger of the debt under a contract in a 
judgment obtained upon it is foreign to the Quebec system of 
jurisprudence. Rochcleau v. Bessette (1894), 3 Que. Q.H. 96; 
Turner v. Mulligan (1894), 3 Que. Q.B. 523. As Hall, J., says, in 
delivering the judgment of the Court of King's Pencil in the 
former case, at 98-99:

.Vs the consensus of both minds was necessary to create the contract, .so 
both must consent before its nature can be changed, although the creditor 
may l>e free, within the limits of the law to exercise his o\\ n choice of remedies, 
and the jurisdiction in which he will attempt to enforce then). The judgment 
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which he may obtain from a particular tribunal docs not create the debt, but 
only declares its existence and orders its payment. That it has not extinguished 
the debt is apparent from the fact that the creditor may renounce it by notice 
only to the debtor, and without the latter’s consent, and thereupon the 
original debt may lie sued upon anew, either in the same or another juris
diction. Clearly this could not be the case if the judgment had effected 
novalimrand the original debt had been thereby extinguished. It is true that 
a judgment produces many of the effects of a new obligation . . . but 
these arc only in recognition and qualification and extension of the original 
and still existing debt, and not in substitution and extinguishment of it.

While the Quebec law recognises the maxim nemo debit bin 
reran pro eadem connût in so far as it will not, sjleaking generally, 
pemiit a defendant against whom a plaintiff holds a judgment to 
lie again sued by him for the same cause while that judgment 
subsists. By art. 548 C.C.P. it is expressly provided that 
a party may on giving notice to the opposite party renounce either a part 
only or the whole of any judgment rendered in his favour, and have such 
renunciation recorded by the prothonotary; and in the latter case the cause is 
placed in the same state as it was in before the judgment.

It is therefore abundantly clear that in Queliec there is no 
merger of the debt in the judgment such as takes place under 
English law.

The maxim, una via electa non datur regressus ad alteram, 
has but a restricted application in French law (8 Hue. No. 328: 
17 I.eurent, No. 139; 13 Baudry-Larantincrie et Barde, Nos. 
916-7-8; but sec arts. 1541-2 C.C.) and the renunciation of a right 
or a remedy is de droit étroit.

For this it is necessary that the facts from which waiver is inferred 
leave no doubt as to the intention.

1 am for these reasons of the opinion that English decisions 
holding that a judgment against the agent who has contracted 
in his own name debars recovery against the principal are not 
in point and that the defence denying the right of the plaintiff 
to proceed against the defendant as mandator under art . 1727 
C.C., expressly preserved by art. 1716 C.C., is not good in law. 
This case affords an excellent illustration of the danger of treating 
English decisions as authorities in Quebec cases which do not 
dojiend upon doctrines derived from the English law.

The Judge further expressed the view that the defendant 
was probably not liable under art. 1736 C.C. That defence is 
not raised in the plea of the Attorney-General and would therefore 
seem not to have lieen open for determination under Rule 120. 
But, if it were, I should incline to the view that His Majesty the
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King cannot in any part of the British Dominions properly be 
regarded as resident in another country, and that the Crown 
in right of the Dominion, which is sued in this section, is resident 
in all parts of Canada.

1 would allow the appeal and set aside the order of February 
12,1919, with costs here and in the Exchequer Court.

Brodeur. J.:—The question to be settled in this case is; 
whether a person having obtained judgment against a manda
tary, has the right to prosecute the mandator also.

This brings us to examine the purport of arts. 1716 and 1727 
of the Civil Code.

Art. 1727, under the title Concerning the obligations of the 
mandator towards third persons, is couched in the following terms 
(see judgment of Anglin, J., ante p. 125) :

In entrusting the administration of his goods (or property) 
to an agent, a person becomes by that very fact responsible for 
the actions of that representative; and the latter is released of all 
liability, if he gives the party with whom he contracts, communi
cation of his powers. If, however, for special reasons, the 
mandatary docs not reveal the fact of his representing another 
person, then, says art. 1716, he is liable to the third party with 
whom he contracts, without prejudice to the rights of the latter 
against the mandator also.

In the case which occupies us, the mandatary McDonnell did 
not think fit, when he bought merchandise from the appellant, to 
inform him that he was representing the Crown ; therefore, in 
accordance with art. 1716 there can be no doubt as to his responsi
bility towards Desrosiers; and the latter was justified in bringing 
action against McDonnell and making him pay for the hay which 
he had sold and delivered unto him.

But during the hearing of the case, McDonnell declared for 
the first time that he was not acting in his own interest, but was 
merely the mandatary for the Crown. Judgment, however, was 
rendered against him ; and I supjiose that Desrosiers, having been 
unable to obtain from him payment of this judgment, now' presents 
a petition of right claiming from the Crown the price of the hay 
sold to McDonnell.

The trial Court, abiding by the decisions rendered in England 
in the cases of Priestly v. Fernie, 3 H. & C. 977, 159 E.R. 820, and 
of Kendall v. Hamilton, 4 App. Cas. 504, decided that the action
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should lx1 dismissed for the reason that Desrosiers, having decided 
to sue and take judgment against McDonnell, had no right to 
later seek the mandator, that is the Crown. The Court also resta 
on the dissenting opinion of Strong, J., in the ease of //udon v. 
('anarfa Shipping Co., 13 Can. 8.C.R. 401.

In the present ease, I am of the opinion that the decisions 
rendered in England cannot l>e applied, and this for two reasons; 
firstly, Ix-cause the ('ode has precise disjxisitions in the matter; 
and, secondly, lx-cause the right of election existing in England 
cannot be invoked in Quebec, for the good reason that it is absolute
ly contrary to tlie fundamental principles of the ( 'ivil Code.

Art. 1727 C.C. declares emphatically that the mandator 
is lxmnd in favour of third persons for all the acts of his mandatary, 
done in execution and within the powers of the mandate. The 
article makes no distinction between a case when1 the mandatary 
lias revealed his quality of agent or not. The mandator must 
execute the obligations contracted by his mandatary, wlictlier 
the latter lx* known to third persons as his representative or not. 
The law makes no distinction; and in all cases the mandator is 
lxnmd in favour of third persons for the actions of his mandatary. 
This article is confirmed by art. 1716 C.C., which reads that if 
the mandatary acts in his own name, if he does not make known 
his position, then he too is bound in favour of third persons, and 
this without prejudice1 to the rights which the latter may have 
against the manelator.

To my mind these two articles complete each otlier. We 
therefore find two debtors of the third jx-rsons, the mandator 
and the mandatary; the manelator, lx1 cause- he is under most 
circumstances re-sponsible for the actions of his maneiatary, and 
the mandatary lx>cause he failed to reveal his epiality of agent.

In his factum the responelent tells us that the codifiers state- 
in precise terms that they refuse to adopt the doctrine of the 
Roman and civil law and prefer that laid down by the English, 
Scotch and American law with whom Pothier coincieles.

I do not know where the declaration was taken from that the 
commissioners had refused to adopt the rule of the civil law. 
It is quite true that the commissioners declared, when voicing their 
opjxrsition to Troplong’s opinion, that this opinion of Troploug’s 
was in harmony with the doctrine of Roman law ; and they add :

But it is in direct opposition to the opinion of Pothier, who is in accord
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with the English, Scotch and American laws. The article submitted is 
based on the statement of the rule of Pothier and covers all the actions 
of the mandatary, whether acting in his own name or that of the mandator.

Nowhere in the commissioners’ report does it appear that they 
refused to adopt the principles of civil law; on the contrary, the 
text of their Code reproduces the doctrine of the civil law as 
expressed by Pothier. They do not say—as the counsel state 
in their factum—that they prefer to adopt the English law with 
which Pothier coincides; but they adopt, on the contrary, the 
rule of Pothier which is in accord with the English laws.

1 must add tliat Pothier was not the only author expounding 
the old law to voice tliat opinion, we find the same idea in Domat, 
Book 1, tit. 15, see. 2, No. 1.

It was therefore the recognised rule of civil law in the Province 
of (jueliec, at the time the Code was written ; and besides the 
codifiers have not given the rule as lieing new law, but as lieing the 
law then governing the contract of mandate.

Now what is the rule of Pothier? We find it in his treatise on 
Mandate, No. 88, in the following terms:

(Sec judgment of Anglin, J., anU p. 127.)
In para. 449, Obligations, he discusses clearly and at length 

this question and expresses the principle in the following way:
Thin accessory obligation involving the principal cannot arise unless 

the agent has contracted «n his own name, although on behalf of his principal's 
business; but when he contracts in his capacity of factor or attorney for his 
principal, it is not he who contracts, but the principal who contracts through 
his agency (No. 74): the agent in this case docs not bind himself, it is the 
principal alone, who, through the intermediary of his agent, contracts a 
primary obi igat ion.

When the agent contracts in his own na.ne, he must, to bind his principal, 
make this contract in the interest of the If sincss entrusted to him, and he 
must not have exceeded the limits of his commission. . . .

The agents hind their principals as long as the commission lasts; and it 
is always supposed to last until its revocation, and until this revocation has 
Isvn made known to the public.

As wc see, he acknowledges the principle that a mandatary 
contracting in his own name, binds himself as principal debtor, 
Imt he at the same time binds his mandator as accessory debtor, 
since the latter, in entrusting the mandate to his agent, is supfxised 
to have consented in advance to any engagements which that 
agent might contract to hold himself responsible therefor.

Now, whether these joint obligations of the mandator and 
mandatary ate considered as accessory and principal obligations, 
or whether they are called joint obligations under the economy
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of our law, what is tlir natun- of tho right of action held by third 
persons? Are they obliged as under the English law—to make a 
choice and sue eitlier one or tin* other or else an- they entitled 
to attack lioth?

The joint obligations endow tlie ereditor with the right to sue 
both one and the other of the debtors. Art. 1108 declared
it formally: “Legal proceedings taken against one of the co- 
debtors do not prevent tlie ereditor from taking similar pro
ceedings against the otliers."

And again 1 find the same principle stated in Pothier.
My opinion, tliereforc, is that the deeisions rendered in England, 

invoked by the judgment a gus have no application in our law, and 
that Desrosiers was within his right in suing, not only McDonnell, 
but also his mandator.

For this reason the apjieal should lx1 maintained with costs 
of this Court and the trial Court.

Mignault, J.:— In his notes of judgment tlie Judge of the 
Exchequr Court (Audette, J.), 40 D.L.R. 048, 18 Can. Ex. 401, 
has expressed himself as follows (see judgment of Anglin, .1 
ante p. 122):

May 1 be allowed to say, with all iiossible deference, that 1 
do not share the Judge’s opinion. Even though arts. 1710 and 
1727 C.C. were liorrowed from both Pothier and the English 
law, it does not necessarily follow that the general principles of 
the English law should be adopted to solve the questions raised 
by these articles. I would rallier emphasise the doctrine of 
Pothier and of ancient French law, especially since the codifiers 
do not say that these artick‘6 are borrowed from English law, 
but, in referring to article 1727 C.C. they point out that this 
article is based on the statement of Pothier’s doctrine, which they 
add, agree» with the English, Scotch and American laws. (See litli 
Rep., p. 12). I respectfully incline to the lielief that it is time to 
react against the habit of having recourse to the precedents of 
English common law in the eases of the Province of Queliec, just 
because it may happen that the Civil Code contains a rule ia 
concordance with a principle of English law. On many points, 
and sjiccially in a matter of mandates, the Civil Code and the 
“common law" contain similar rules. Nevertlieless the Civil 
Code constitutes a complete system in itself and should be inter
preted according to its own rules. If, on account of identity of
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juridical principle*, one should refer to English law for tin* inter
pretation of French civil law, one might as well, and with as 
much reason quote the monuments of French jurisprudence to 
throw light upon the rules of Fnglish law. Each system, I repeat 
it, is complete within itself, and except in a case v lie re one system 
takes from another a principle, which heretofore was a stranger 
to it, one need not go outside of it to find the rule which applies 
to the various problems encountered in daily practice. The j>oint 
awaiting our judgment is interesting.

The claimant had sold some hay to one named McDonnell. 
Having proceeded against the latter for recovery of the prim1, 
McDonnell declared at the trial that he had liought the hay in 
liehalf of the Inqierial ( lovemment. The claimant did not desist 
from his action, hut obtained judgment against McDonnell. 
He alleges that, following the judgment, he was able to trace 
certain elements of proof pointing to the relations lietween 
McDonnell and the Crown. He then presented a petition of right 
liefore the Exchequer Court, and the Crown raised the objection, 
that the claimant, having elected to sue McDonnell to judgment., 
further action against the ( 'rown was estopyied.

The objection was upheld and the claimant’s petition of right 
dismissed. Whence tin* present appeal.

We are concerned with arts. 1710 and 1727 of the Civil Code, 
which are not in the Code of Napoleon and read as follows (see 
judgment of Anglin, J., ante p. 125.)

The mandator is also answerable for acts which exceed such 
1 lower, if he has ratified them either expressly or tacitly.

As I have pointed out, the codifiers state that art. 1727, C.C., 
which completes art. 1716 C.C., is based on the doctrine of 
Pothier. They also quote, under art. 1710 C.C., Story on Agency, 
para. 200. Let us then refer to these two authors, for they 
furnish the liest commentary on these two articles, and indicate 
what the intention of the legislator was. Pothier says in his 
treatise on Mandate, No. 88 (see judgment of Anglin, J., ante 
p. 127).

And Story on Agency, para. 266, says (see judgment of Anglin, 
J., ante p. 127.)

It is different in English law, which declares that a jierson 
contracting with a mandatary acting in his own name without 
revealing the name of his mandator, can prosecute one or the
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other, hut not both, and that if he asks judgment against the 
mandatary he cannot afterwards exercise recourse against the 
mandator: Priestly v. Ferine, supra. It was on the authority 
of this decision that Audette, J., refused to giant the petition of 
right of the claimant, 40 D.L.R. 048, 18 Can. Ex. 401.

The argument of lord Rramwell in this case and of Lord 
('aims in Kendall v. Hamilton, supra, is certainly very strong, and 
I should have been inclined to accept it as raison écrite if after 
serious reflection I have not come to the conclusion that the 
text itself of arts. 1710 and 1727 C.C. interpreted in the light of 
the passages from Pothier and Story which I have quoted, does 
not tolerate the acceptance of the solution adopted by the English 
law.

Thus, art. 1717 says that a mandatary acting in his own 
name is hound in favour of third jx'rsons with whom he contracts, 
‘‘without prejudice1 to the rights of the latter against mandatot 
Tliercfore the recourse of third persons against the mandatary 
does not interfere with their recourse against the mandator. Ami 
Pothier and Story indicate clearly that one as well as the other 
are debtors of the third party, who, in this case, had negotiated 
with the mandatary.

Art. 1727 contains an expression which needs to lx*
well understood. It makes the mandator answerable unto third 
persons for all the acts of his mandatary done in the execution 
and within the powers of the mandate . . . except in tin 
cast1 of art. 1738 (the case of a factor whose principal resides in 
another country), and in cases where, according to agreement, etc 
etc., the mandatary alone is responsible.

It goes without saying that the agreement can render the 
mandatary alone responsible1 to the exclusion of the mandator, 
but in ordinary cast's, where the mandatary contracts in his 
own name, no mon1 tlian in the present instance, is this express 
stipulation found in the contract.

The Late Sir Francois Langclier in his ‘Tours de Droit Civil.' 
vol. 5, p. 304, teaches us that in the case of art. 1710 C.C. third 
persons can sue the mandator and the mandatary. He says:

When a mandatary has contractée! in his own name, those with whom In; 
contracted can hold him personally answerable, hut can they also take action 
against the mandator? Our article answers in the affirmative. Can the third 
persons, therefore, proceed against both the mandator and the mandatary'' 
'here seems no doubt in the matter. First, there is no denying the right of
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third |arsons lo sue the mandatary, since our article says so plainly. And 
since this same article grants them recourse against the mandate, it means 
that they can sue both for the whole debt.

The claimant also quotes a decision of the Court of Revision 
in a case of lluot v. Dufresne (1890), 19 Rev. Leg. 360 at p. 363, 
where we find the follow ing “considérant1* :

Considering that a person contracting with a mandatary 
acting personally, has recourse against the mandatary, hut, that 
if la- discovers later that this mandatary was acting in liehalf of 
snot lier, he also has recourse against this third party, for w hom 
tlx- mandatary was acting, and this according to the dispositions 
of said art. 1716 of the Civil ('ode.

Tliere is in the English law a reason for decision which the 
civil law is lacking, liecausc a person suing one of the two joint 
debtors and obtaining judgment against him, cannot afterwards 
sue the other debtor. Nothing like that exists in the civil law.

l or these reasons I think the claimant 's petition of right w as 
wrongly rejected.

I would, therefore reverse the judgment a quo with costs ami 
refer the case to the Court of Exchequer for further action on the 
petition of right of the claimant.

Appeal alhurrl.
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LOURIE v. BARNETT. N B

A-ir Hrunxv'ick Supreme Court, .1 pixal Division, llozen, C.J., MeKtoirn, ,< < 
C.J.K.a l)., and White, J. Sejdember H, 1920.

( 1 ktkmv ($ I—2)—Husband and wire—Propektv in wipe's name 
Mortgaged—Mortgagee unpaid and in possession—Action
FOR TRES PASH—ltlUHTR OF HUSBAND.

I nder the amendments to the Married Woman's Pro|ierly Art, Ü 
1 •<-<>. \ 1916 (X.B.), eh. 29, it up|>car8 that the only interest of a husband 
in projMirty owned by his wife is an inchoate right to enjoyment as tenant 
by the curtrsy, should he survive his wife, and such right would be 
subject to the rights of an unpaid mortgagee, who is in possession.

Appeal by defendant to vary or set aside a judgment of statement, 
(iriinmer, J., in an action for trespass. Affirmed.

J. F. II. Teed, supports appeal ; 0. //. 1'. lielyea, K.C., contra.
The judgment of the Court was delivered by
White, J.:—Upon the argument of this matter lx-fore us, white.j. 

l>oth parties agreed that we should at that time hear only argument 
on the question of title of defendant John Barnett to cut on the
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Cochrane lot (which is the* lot which the plaintiff claims to own 
ami on which he alleges the defendant John Barnett trespassed) 
and that if we decided that the defendant John Barnett had no 
such title then we should refer the case back to (irimnier, J.. the 
trial Judge, to take further evidence as to the location of 1!» 
dividing line l>etween the said Cochrane lot and the lot abutting 
it northeasterly, referred to in the cast* as the Barnett lot, such 
dividing line to be run by one AYilson, a surveyor, each party 
paying half the surveyor's exp-nscs and the exp-nscs of tin- 
successful party so paid to form part of the costs in the cause.

Having gone carefully through the case we have come to the 
conclusion that the plaintiff has at hast sufficient title to the 
Cochrane lot to enable him to maintain successfully against tin- 
defendant an action for trespass for breaking and entering tin- 
said Cochrane lot, provided such breaking and entering were 
proved to have taken place as alleged within the area of the 
Cochrane lot.

As the trial Judge has set forth the facts very fully in his 
judgment, it is not necessary to recapitulate them here. Tin- 
Judge has found that the property in question was not conveyed 
to the defendant Alice Barnett upon trust as alleged by tin- 
defendant, John Barnett, and that finding we think is warrantd 
by the evidence. The claim put forward by the defendant John 
Barnett, that the conveyance to the plaintiff of her equity of 
redemption in the property was obtained improperly by threat* 
and undue pressure appears to have been abandoned. At all 
events no such claim is put forward by the defendant Alice Barnett 
nor dot s she put forward any claim that her conveyance of the 
equity of redemption to the plaintiff is other than a perfectly 
valid and good conveyance. Although the mortgage reform! to 
from Alice Barnett to Joseph ( oehrane, made to secure the unpaid 
portion of the purchase money, was not signed by the defendant 
John Barnett, we think that under the circumstances he cannot 
as against the mortgagee or his assignee stand in any other or 
better position than if he had signed it; lienee the pluintiff having 
entered into possession of the property in question, as found by tin- 
trial Judge, would lx- entitled to maintain trespass for any sub
sequent entry upon the land or the cutting of lumber thereon by 
the defendant John Barnett, even if we were to assume that tin
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conveyance of the equity of redemption to him by Alice Barnett 
were void as claimed by the defendant John Barnett, In-cause the 

I plaintiff would tlien In* an unpaid mortgage!- in possession.
We think further that if the said defendant John Barnett has 

I any interest whatever in the property in question that interest 
I can only le an inchoate right to enjoyment of the same as tenant 
I by the curtesy should he survive his said wife. That we think 
I is the effect of ch. 29 of 6 Geo. V. 1916 (N.B.), entitled An Act to 
I Amend the Married Woman’s Property Act. Such right as tenant 
I by the curtesy of course would le subject to the plaintiff's right 
I as unpaid mortgagee, 1 localise such right as tenant by the curtesy 
I could only exist upon the assumption that there was no merger 
I of tin- mortgage under the conveyance made to the plaintiff by 
I Alice Barnett.

For these reasons we think the defendant John Barnett has
shewn no right to a present possession of the land, and that the 
plaintiff is entitled to maintain against him the action for très- 
pass, provided the trial Judge finds on the further hearing of the 
case, under the agreement mentioned, that the defendant John 
Harnett trespassed u]xm and cut and liauled logs within the area 
of the plaintiff’s lot.

Vnder the circumstances we think then* should lx* no costs of 
this motion; that the order of the learned trial Judge that tin- 
defendant should pay the costs of the hearing before him should In
set aside; and that upon the further hearing above provided for, 
the trial Judge should make such order as to costs of the rehearing 
and as to the costa of the original hearing before him as he shall 
deem right, having regard to the final result of the action.

A ppcal dismissed.

ROBSON v. THORPE.
''avkatchriran Court of Appeal, Xvwlands, Lamonl and Ehntod, JJ..\.

Xovemher 1, 1920.
Lvidkxck (| IN' C -401)—Criminal conversation—Proof ok marki v,i 

Evidence or wife—Copy or marriage certificate Sim h ik\< \
OK PROOF.

In mi action for criminal conversation the only evidence of the marriage 
was the evidence of the wife and what purported to Ik- a copy of the 
marriage certificate, certified to by the Kii|>erintcadent registrar whore 
'!“■ marriage took place, who also eertifnsl that lie was the proper eus 
i«mHuii of the register book containing the entry, livid, that the e\idenee 
"I 'he wife together with the document were sufficient to prove the 
marriage and that the document was properly admitted in evident <•
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Barnett.

White. J.

SASK.

C. A.
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Appeal by defendant from the trial judgment in an action 
for criminal conversation. Affirmed.

I\ K. Mackenzie, K.('., for appellant.
Kuxxell Hartney, for respondent.
The judgment of the Court was delivered by:
Klwood, J.A.:■—This is an action brought by the respondent 

against the appellant for criminal conversation with the wife 
of the respondent, and in which the trial Judge awarded to tin- 
respondent 93,000 damages.

Two objections were taken before us as to judgment : I 
That there was no evidence or sufficient evidence of the marriage 
of the respondent with his wife, and (2) That the damages awarded 
are excessive.

So far as the first objection is concerned, the only evidence 
of the marriage is that of the wife herself who swore that she was 
married to the plaint iff in July, 1912, at the Registry Office in 
Sunderland. She was shewn a document and said that tin- 
document was a copy of her marriage certificate and that the 
persons referred to in lliat certificate1 as having Ix'en married 
were herself and the respondent . This certificate1 was tendered 
in evidence, and was received subject to objection by counsel 
for the appellant. The certificate in question is one which is 
stamped, and, at the foot of it, has the following certificate1:—

“I, Henry Cunningham Lindsley, Superintendent Registrar 
for the District of Sunderland in the Counties of Durham ami 
Sunderland, C.B., do hereby certify that this is a true copy of 
the Entry No. 51, in the Register Rook of Marriages No. 175 
for the Registry Office, and that such Register Rook is now legally 
in my custody. Witness my hand this 20th day of February 
1919.

(Sgd.) H. C. Lindsley,
Sujierintendent Regist rar.

(Stamp) 20th Feb. 1919.”
The marriage appears by the certificate to have taken place 

on July 24. 1912, at the registry office in the District of Sunderland 
in the Counties of Durham and Sunderland, and that the marriage 
was by license before the registrar and the superintendent registrar 
It was objected that this certificate is not sufficient, and that, 
without the certificate, the evidence of the wife of the respondent
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is not sufficient. In support of the necessity for strict proof of 
the marriage in cases of criminal conversation, the cases of A/oms 
v. Miller (1707), 4 Burr. 2057, 98 E.R. 73, and Hid v. Harlow 
11779), 1 Doug. 171. 99 E.R. 113,eand Monaluk v. Eluschuk, 
[1917] 2 W.W.R., and Pepin v. Larnoureux, [1917] 3 W.W.R. 217. 
were cited, and. it seems to me that were the proof of the marriage 
in this case to depend solely upon the testimony of the wife, 
that proof would be insufficient, but I am of the opinion that the 
testimony of the wife, coupled with tlie certificate of the Suin-i in- 
tendent Registrar above referred to is quite sufficient. Section 
4, 8ul>-8ee. (a), of oh. (Ml, R.S.S. 1909, provides that:—“Im|>erial 
proclamations ... or other Imperial official records, Acts 
or documents may Ih* proved (a) in the same manner as the same 
are from time to time provable in any Court in England.” 
Section 14 of eh. 99, 14-15 Viet. 1851 (Imp.), is as follows:—

14. Whenever any book or other document is of such a public nature as 
to lie admissible in evidence on its mere production from the proper custody, 
and no statute exists which renders its contents provable by means of a copy, 
any copy thereof or extract therefrom shall lie admissible in evidence in any 
Court of Justice, or before any person now or hereafter having by law or by 
consent of parties authority to hoar, receive, and examine evidence, provided 
it be proved to be an examined copy of extract, or provided it pur|M>rt to bo 
signed and certified as a true copy or extract by the officer to whose* custody 
the original is intrusted, and which officer is hereby required to furnish such 
certified copy or extract to any iierson applying at a reasonable time for the 
same, upon payment of a reasonable sum for the same, not exceeding four- 
pence for every folio of ninety words.

Section 33 of oh. 8(i, 0-7 Will. IV. 1830 (Imp.), Ix-ing un Act 
for Registering Births, Deaths and Marriages in England, is as 
follows :—

33. And be it enacted, that the rector, vicar, or curate of every such 
church and cha|>el, and every such registering officer and secretary, shall, in 
the months of April, July, October and January respectively, make and deliver 
to the superintendent registrar of the district in which such church or chapel 
may be situated, or which may lie assigned by the registrar general to such 
registering officer or secretary, on durable materials, a true copy certified by 
him under his hand of all the entries of marriages in the register book kept by 
him since the last certificate, the first of such certificates to lie given in the 
month of July one thousand eight hundred and thirty seven, and to contain 
all the entries made up to that time, and if there shall have been no marriage 
entered therein since the last certificate, shall certify the fact under his hand, 
and shall keep the said marriage register books safely until the same shall be 
filled; and one copy of every such register book, when filled, shall be delivered 
to the superintendent registrar of the district in which such church or chapel 
may lie situated, or which shall havtf been assigned as aforesaid to such 
registering officer or secretary.
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It will Ik* observed that sec. 14 of ch. 99 referred to alow 
provides that a copy of any document which is of such a public 
nature as to Ik* admissible in evidence on its mere production 
shall be admissible in evidence provided it purported to be signed 
and cei 1 ified as a true copy by the officer to whose custody the 
original is entrusted. The copy in question purjiorts to tie signed 
and certified by the superintendent registrar for the district in 
which the alleged marriage took place. Section 33 of ch. So 
6-7 Will. IV. 1S3G, provides that the register book shall, when 
filled, Ik* delivered to the superintendent registrar, and as the 
person in this case purporting to sign and certify to the copy in 
the person to whom such filled book would lie delivered, I think, 
in view of that fact and of the contents of the certificate itself, 
we are justified in assuming that the register book was in the 
custody of the superintendent registrar at the time he gave the 
certificate in question. I think when a public official comes to 
give a certificate such as was given in this case, a certificate 
which he would lie entitled to give if the register book were filled 
and in his possession, the conclusion I have come to, as nlxm- 
stated, is justified. It is of course to be remarked that the certifi
cate states that tlie register book is now legally in his custody. 
1. however, do not attach so much importance to the fact that tin- 
certificate does contain that statement as I do to the presumption 
which is raised from the fact of his having certified, and from the 
fact that lie is the proi**r custodian of filled liooks.

It was suggested that the proper wav to prove the marriage 
would Ik* by a certificate from the Registrar General as provided 
by sec. 38, 6-7 Will. IV. 1836, ch. 86. I, however, do not consider 
that the provisions of sec. 38 exclude the mode of proof adopted 
in this ease. The case of The Queen v. Weaver (1873), L.R. 2. 
C.C.R. 85, although it dealt with the question of the proof of 
birth seems to me to lx* on all fours with the case at Bar, and, in 
that case, it was held that a document, practically the same as 
the certified document in the case at Bar, was admissible in evidence 
on its mere production, under 6-7 Will. IV. ch. 86, sec. 32, and 
14-15 Viet. 1851, ch. 99, sec. 14.

Section 32, alxwe referred to, in effect deals with births and 
deaths in the same manner as sec. 33 deals with marriages. I

55 D.L.1
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am of tlie opinion, therefore, that the document in question was 
properly received, and it, together with the evidence of the wife 
of the plaintiff, sufficiently proved a valid marriage.

The next question is, whether or not the damages awarded 
arc excessive? The chief ground for giving damages in actions 
of criminal conversation, prior to the al>olition of tliat action in 
England, was the breaking up of the home, and depriving the 
husband of the society of the wife. Condonation was, however, 
no answer to the action and only went in mitigation of the damages. 
See Hern stein v. Bernstein, [1893] P. 292. In the case at Bar 
there has apparently tieen condonation, and therefore, that ground 
of damages is largely diminished. Tliero is, however, the fact— 
as the trial Judge points out—that as a consequence of the acts 
of the defendant the wife has Ixnnc twins, which, I presume, 
the plaintiff will have to support. I think that the trial Judge 
was justified under the evidence in assuming that the defendant 
was the father of those twins. The evidence does point out to 
it being improbable that he is the father, but the medical testimony 
shews that it is quite possible tliat he is, and I do not think that 
the finding of the trial Judge in that resect should be disturbed. 
I must confess that if I had been assessing the damages I would 
not have allowed anything like as large a sum as the amount 
allowed by the trial Judge, but I am not prepared to say that it 
is so excessive under all the circumstances that we would be 
justified in ordering a new trial.

In my opinion, therefore, the apix al should l>c dismissed with 
costs. Appeal dismissed.
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FOSTER v. BROWN.

Onliirin Supreme Court, Appellate Division, Meredith, C.J ()., Maclaren, Magee 
and Ferguson, JJ.A. June 11, 1920.

Lateral support (§ I—2)—Excavation—Sale—Subsidence or adjoining 
land—Liability of owner at time of subsidence.

A subsequent owner of kind is answerable for the consequences of an 
excavation made in it by a former owner, which has t ie effect of with
drawing from his neighbour's land the lateral support to which it i» 
entitled with the result that the land subsides and the soil falls away 
into the excavation.

1Mitehell v. Darley Main Colliery Co. 11884), 14 (j.lî.D. 125; (1886) 
U App. Cas. 127; AttorneyJJenerul v. line 119151 1 Ch.235, followed; 
Cnenwell v. Low lieechburn Coal Co., [1897] 2 Q.H. 165, not followed.]
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Appeal hv the plaintiff from the judgment of Widdifield, 
Co. Ct. J.. dismissing the action as against the defendant Alliert 
E. Brown. Reversed.

The action was brought in the County Court against Walter 
J. Brown and Albert E. Brown for damages for injuries to the 
plaintiff's land by excavating done by the defendants, or one of 
them, on land adjoining the plaintiff’s, whereby the plaintiff's 
soil was deprived of lateral support and fell into the excavation.

The excavation was made by the defendant Walter J. Broah, 
when owner of the land. The subsidence of the plaintiff's land 
occurred after Walter J. Brown had conveyed his land to the 
defendant Alliert E. Brown.

The learned Junior Judge gave judgment for the plaintiff 
against the defendant Walter J. Brown for $200 and costs, and 
dismissed the action as against the defendant Alliert E. Brown.

W. A. McMaster, for appellant.
J. M. Ferguson, for respondent, Alliert E. Brown.
(iray8on Smith, for respondent, Walter J. Brown.
The judgment of the Court was delivered by
Meredith, C.J.O.:—This is an appeal by the plaintiff from 

the judgment of the County Court of the County of York, dated the 
9th February, 1920, which was directed to lie entered by a Junior 
Judge of that Court (Widdifield), after the trial before him with
out a jury on that day.

The respondent Albert E. Brown and the appellant arc the 
owners of adjoining lots, and the action is brought to recover 
damages caused by the appellant's land having subsided and 
fallen into an excavation dug by the defendant Walter J. Biown, 
the predecessor in title of the respondent Alliert E. Brown, in 
his land, and extending to the l>oundary-line between his land 
and the land of the appellant.

It was established by the evidence that, after the ma him 
of the excavation, a kind of retaining wall w as built by the defend
ant Walter J. Brown for the purpose of providing support to 
the land of the appellant: it consisted of one inch planks supported 
by struts or braces. This retaining wall got out of repair and 
failed to answer the purpose for which it was built, and from 
t«me to time, as a result of this, a subsidence of tlie appellant's 
land occurred ami the soil fell into the excavation. Owing to



55 D.L.R.1 Dominion Law Rkpohts. 145

the condition of the wall, this occurred after the respondent 
became the owner of the land of Walter J. Brown.

On this state of facts, it is clear that some one is liable to 
the appellant for the damages he has sustained, and the question 
for decision is whether or not the respondent is liable.

The contention of the respondent, wliieh was given effect 
to in the Court below, is that a subsequent owner of land is not 
answerable for the consequences of an excavation, made in it 
by a previous owner, which has the effect of withdrawing from 
his neighbour's land the lateral supimrt to which it is entitled, 
with the result that his land sulwides and the sod falls away 
into the excavation.

In support of this contention two English cases were cited, 
6recnmll v. Loir Heichburti Coal Co., [1897] 2 Q.B. 105, decided 
bv Mr. Justice Bruce, and Hall v. Duke of Norfolk, [1900] 2 Ch. 
493, decided by Mr. Justice Kekewich. These were cases in 
wliieh the question arose between owners of the surface and 
persons engaged in mining operations, the surface and mineral 
rights lieing separately owned. Subsidence had been occa
sioned by the working of the minerals by the predecessor in title 
of the defendants, but the injury for wliieh damages were 
claimed had occurred while the defendants were in posses
sion of the mines, they being in both cases tenants of the ow tiers.

In the first case it was held that “a lessee of underground 
strata is not liable in damages to the owner of buildings on the 
surface, who has acquired a right to have the buildings' unin
jured by underground workings, for injury occasioned to the 
buildings by reason of subsidence happening during the currency 
of the lease, caused, not by any act of commission on the part 
of the lessee, but resulting from an excavation made in the under
ground strata by the lessee's predecessor in title prior to the 
date of the lease.” The view of Bruce, J., was that no duty 
rested on the defendant to prevent the sulisidcnce, anil that 
the maxim tic utere did not apply, liecausc the defendants hail 
done nothing to cause injury to their neighbours.

Kekewich, J., in the other case, followed this decision, anil 
upon an independent consideration of the question can e to 
the same conclusion as that reached by Bruce, J.

10—55d.i**.
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The only subsequent case in which either of these cases has 
l>een considered, that I have been able to find, is Attorney-*,' fi
erai v. Roe, [1915] 1 Ch. 235—a decision of Mr. Justice Our
gant. He was there dealing with the case of an excavation 
immediately adjoining a highway, which was a source of danger 
and obstruction to persons using the road, and at p. 240 he distin
guished between such cases as that and cases such as the Green- 
well case, saying:—

“Cases such as Greenwell v. Low Beechburn Coal Co., wliich 
deal with the obligations between private owners when supi>ort 
lias been removed by a predecessor in title, appear to stand 
on a somewhat different footing, and even there the question 
of liability was left open in cases where there might be a structure 
to be maintained.”

I understand that w hat is referred to is the passage in the 
judgment of Bruce, J., at p. 179, where, referring to the duty 
which it was argued rested on the defendants, he said :—

“But 1 may observe that if in any case any such obligation 
were imposed ui>on them, such obligation could only arise in 
cases where it is proved to be practicable for the defendants 
by artificial support to have prevented the subsidence. In 
the present case there is nothing to shew that that would have 
been possible.”

Dealing with the same question, in Gale on Easements. !>th 
ed., p. 382, it is said:—

“On the other hand, questions of great difficulty will arise 
in the present state of the law in actions for subsidence caused 
by the acts of jiersons who have long ceased to lie connected 
with the land.”

In Halsbury’s l aws of England, vol. 11, para. 635, p. 325. 

it is said :—
“A lessee, and probably an owner in fee, of minerals or under

ground strata is not liable to the owner of the surface who enjoys 
an easement of support in respect of his building for damage 
caused to such building during his jiossession, where such damage 
is the result of the removal of support by his predecessor.’

It will be observed that this passage refers to an casement 
of support, and not to the right of support which is in question 
here, which is not an easement but a right incident to ownership. 
ex jure naturer.
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In a work on the law of support (Banks), which Mr. Justice ONT-
Bruce speaks of as a valuable text-book on that law by a learned 8. C.
«Titer, the view is expressed that the person who is liable for Foster 
the damages caused by sulisidence is not the jierson “who BH'e .
originally created the state of things which caused the subsidence,’’ H 
but "who was in possession of the property in which that state Mer*dlth,CJO 
of things existed at the time when the sulisidence took place”
(p. 5); snd, contrary to the views of Bruoe, J., he treats Darley 
Main Colliery Co. v. Mitchell (1880), 11 App. Cas. 127, as a case 
in which that was decided to be the law.

If the rule laid down in the two case® to which I have referred 
is one of general application, and not subject to the qualification 
suggested by Mr. Justice Sargant, and they were well decided, 
the appeal must fail.

I shrink from holding that the law is as laid down in the 
two cases to which I have referred, and I see no reason why, 
if a person who is in possession of land in which there is an exca
vation which is a source of danger to the public, although the 
excavation was not made by him but by a predecessor in title, 
is liable for the consequences of his permitting the dangerous 
condition to continue, the same rule should not lie apphed 
where a lateral support has been withdrawn by a predecessor 
in title, and the condition so caused has lieen permitted to 
remain and to cause injury to his neighbour, the owner of the 
land at the time the injury occurs should not lie answerable 
for it. The consequences of holding otherwise would be that 
where a land-owner had made an excavation in his land, and 
thereby removed the lateral support to which his neighbour 
is entitled, but had built a solid retaining wall to prevent sub
sidence, which, during his ownership, prevented it, and had 
then sold his land to another and that other to others, and, owing 
to a subsequent owner—it might well be fifty years after— 
permitting the retaining wall to decay and no longer to answer 
the purpose for which it was constructed, with the result that 
his neighbour's land has subsided, he would be liable to answer 
in damages for the injury, and the man whose failure to keep 
up the retaining wall was the effective cause of the injury 
would go scot free, and that too where the subsidence would 
not have occurred if the retaining wall had been kept in repair.
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Such a result may well lead one to doubt the correctness of 
8. C. the decisions in the two cases to which 1 have referred.

Foster In Mitcheil v. Darley Main Colliery Co. (1884), 14 Q.B.I). 
v- l!25, the language of all the Judges and their reasoning an-, in

MOffl
-----my opinion, opposed to the view taken by Bruce, J., and Ki ke-

Mwtdith.c jo j j refer particularly to the following passage from the
opinion of Bowen, L.J., at p. 138:—

“It seems to me that there has really been, not merely an 
original excavation or act done, but a continual withdrawal 
of support : that is to say, not merely an original act the results 
of which remain, but a state of things continued, and a state 
of things continued which has led to and caused the subsequent 
damage.”

And in that view Fry, L.J., expressed his concurrence.
It is true that in the case under consideration no question 

arose as to the liability of a subsequent owner; but, if the failure 
of the person who made the excavation to provide support in 
substitution for the coal which he had taken away was a con
tinual withdrawal of supi>ort while that state of things existed, 
I am unable to understand why the failure of a subsequent owner 
to provide the necessary support, and â fortiori where he suffers a 
retaining wall to decay, is not equally a continual or continued 
withdrawal of support within the meaning of the expressions 
used by Lord Justice Bowen.

I am not impressed with the views expressed by Bruce. J.. 
and Kekewich, J., as to Darley Main Colliery Co. v. Mitchell. 
which are directed mainly to shew that Lord Blackburn in the 
Lords did not agree with the views expressed by Lord Justice 
Bowen, and not to a criticism of those views.

Upon the whole, I have come to the conclusion that, in the 
circumstances of the case at bar, the resjxjndent Albert E. Brown 
is liable for the damages w hich the appellant has sustained ; and, if 
that conclusion is inconsistent with the decisions of Bruce, J., and 
Kekewich, J., I decline to follow them. In doing this I am fortified 
by the opinion of the Judges of the Court of Appeal in Mitchell 
v. Darley Main Colliery Co., to some extent at least by the opinion 
of Sargant, J., to which I have referred, and by the opinion of 
the text-writer whom I have quoted.

In addition to this, I find some support in what is said in 
Gale on Easements, to which reference has also lieen made.



55 D.L.R.I Dominion Law Reports. 14<t

It is to t* regretted that the very iuqiortant question Which 
it has fallen to us to decide has arisen in an appeal from a County 
Court, our decision of which is final.

I would allow the appeal with costs and sulistitute for the 
judgment of the Court below judgment for the appellant against 
the respondent for the damages assessed with costs.

Since the foregoing was written, my brother Ferguson lias 
called my attention to the statement of the case in 1 Corp. Jur. 
p. 1221, which accords with my view and is as follows:—

"A subsequent purchaser of land is not liable for an injury 
to adjoining land resulting from the removal of the soil from 
his own land nrior to the time at which he became the owner, 
and wliich he did not anticipate, except to the extent of the damages 
caused by his failure to take steps to prevent further injury after 
he became the owner.”

The authority cited for this proposition is Cavanaugh v. Thorn- 
tan, 11 Kentucky Law Reporter 858.

Appeal allowed.

(The '■(Tic! I i the decision <4 the Court is to set aside I he judgment for the 
plaintiff against the defendant Walter J. Brown.)

Re EAMER.

Alberta Supreme Court, Appellate Dwtuion, Harvey, C.J., Stuart, Hut and 
liter, JJ. Xovembrr I, 19X0.

(iCARDIAN AND WARD (| 11—14)—TRUST COMPANY—APPOINTED GUARDIAN 
by Court—No special directions—Liability por non-invest
ment op funds—Compensation.

A Trust company which has been apisiinted guardian of the estate of 
an infant by an order of the Court, without a|teeial directions as to invest
ment, is bound to keep the ward's funds invested, at.,1 in ease of failure 
to do so is liable for interest thereon, and is not allowed to make a profit 
out of the office hut is bound to act in all things for the infant's benefit, 
subject to its right to a reasonable remuneration for its care and super- 
vision of the estate.

Appeal by the administrator of an infant’s estate from an 
order of Simmons, J., on a petition by a trust company as guardian 
of the estate for the passing of accounts and allowance and fixing 
compensation. Varied.

F. C. Jamieson, K.C., for appellant ; G. H. O'Connor, K.C., 
for respondent.
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Harvey, C.J., concur# with Beck, J.
Stuart, J.:—In 21 Cyc., p. 87, it i# #aid:—“It is the duty of 

a guardian to keep the ward# fund# invested and in the cat*- of 

failure to do so he may liecome liable for interest thereon.” And 
in Simpson's Law of Infant#, p. 289, it is said, “ From the doctrine 
that a guardian is a trustee it follows at once that he can make no 
profit out of the office hut is Ixmnd to act in all things for tin- 
infant’s benefit.”

In this cast1 the guardian received the estate of the infant into 
its hands under an order of the Court which gave no special or 
any direction as to investment. In those circumstances the 

guardian t>ecamc subject to the general duties of a guardian of an 
infant’s estate. A consequence of the principle < nunciated in the 

passages alxivo quoted seems clearly to be that the guardian lias 
no right to act in the double capacit y of guardian and as a person with 

whom the money is invested. Inother words without special aut hor- 
ity from the Court the guardian has no right to invest the infant’s 
money with itself (being a company) and by the use of the money 
so invested with itself to make a profit thereon. The very fad 
that the company is known as a company whose business it is to 

receive money for investment seems to emphasise this view.
Whatever the situation may have been, therefore1, if tin- 

guardian made no investment at all but simply kept the money in 
its own hands, when it appears that it did invest the money 

it see-ms to lie absolutely clear that it must account for the inte rest 
actually received subject to it# right to a reasonable remune ration 
for its care and supervision of the estate.

The moneys of the infant were apparently mingled with 

other trust funds and these were invested by the company in its 

own name. It should obviously t)e chargeable with the inte rest 

which it in fact received on the mingled funds so invested. Of 

course a small proportion of this general fund seems to have 

been retained and it was no doubt legitimate in the circumstances 
to retain uninvested a small proportion of this infant’s estate. 
What was the proportion actually retained is of course difficult 

to determine upon the evidence but the best the Court can do is 

to make such allowance for this as would seem to be fair to the 
company.
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1 concur in the view of Reck, J., as expressed in his judgment 
ami agree that there should l>e a surcharge* against the company 8. C. 
of #1.000, as lx*ing upon the whole facts a fair and just charge to Rk 
make against it. I agree also with Reck, J.'s disposition of the Eambh 
ot Iwr mat ters involved. stum. I.

Beck, J.:—This was a petition by the National Trust Co. as Beek. j.
guardian of a portion of the estate of the infant who had died 
some time before, for the passing of accounts, and the* allowance 
and fixing of compensation.

Accompanying the petition were the accounts of the company 
as guardian.

Vpon receiving the petition and accounts the solicitors for the 
Im)x*rial Canadian Trust Co. as administrators of the estate of the 
deceased infant, gave notice to the ix*titioning company that it 
would lx1 urged hi effect (1) that a sum of #107.79 credited as 
“interest on uninvested balance's" ought to lx* #100.37; (2) that 
the remuneration to lx* allowed ought to lx* reduced by reason of 
neglect to invest during the following periods by the amounts 
stated lx-low :

(a) June 14, 1911, to June 16, 1914, #1,440.87.
(b) June 17, 1914, to April 0, 1915, $07.02.
(e) April 1, 1918, to August 0, 1919, $223.19.
'fix* |M>rtion of the estate of tlx* infant in question came into 

the hands of the petitioning company as guardian on June 14, 
1911. The estate consisted of a two-thirds undivided interest 
in the purchase price of certain farm land, the remaining one- 
third lx*ing the property of tlx* infant's father. Tlx* land soon 
after the date of the petitioning company’s appointment was 
subdivided and mortgages taken from the purchaser for the 
Ifttlance of tlx* purchase price securing one-third to the infant’s 
father and two-thirds to the petitioning company for the infant 
and tlx* company received two-thirds of the dotvn payment. 
There was a provision for partial discliarges of lots which were to 
Ijc sold by the father and upon receipt of the proper proportion of 
the purchase money.

Tlx* ixtitioning company claimed as compensation $4,(MX), that 
is for tlx* period from June 14, 1911, to April 1920.

Simmons, J., before whom the petition came reduced this 
claim to $2,500. He disallowed the claims of the administrator

\
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for the surcharging of the petitioning company with items ropn-. 
scnting loan for failure to invest. He found that the total amount 
of the estate which lm<i come to the company’s hands as guardian, 
including interest on investments and interest allowed on on-dit- 
balances uninvested from time to time, amounted to $25,002.13; 
that the company had properly disbursed $7,502.20 leaving a 
balance of $17,409.17 and that there remained consequentl\ m 
the company’s hands,

(’ash............................................ $ 2,634.17
Investments of the capital value of 14,865.00

$17,499.17
The company was to account for the al>ove sum loss the $2 .VX) 

allowed for compensation and the costa of the taking and passing 
of the accounts and fixing the compensât ion to lx* taxes I.

The administrator of the infant’s estate appealed from tin- 
order of Simmons, J., on the grounds that (1) the $2,50(1 was 
excessive as remuneration, and (2) that the company should In- 
charged with additional interest for non-investment hrtween 
June, 1911, and June, 1914, lx*cause of failure to invest and Ix-ntum 
the company had used the monies for its own purposes.

The original principal amount received by the company 
not all in one sum—appears to have lx*en about $18,000.

The company charged as paid a commission of \c/'( on invest
ments of $14,500 but as far as I can find there is no further sum 
charged either as a fee or disbursement for obtaining an investment. 
The greater part of the additional money invested seems to have 
com<- from accumulations of interest.

The comphny also charged some small items for commission on 
investment or on interest collected.

There was nothing to lx* done by the company, as is commonly 
the case, in the way of converting the estate into money. It had 
however to render some considerable service in relation to tin 
sulxlivision of tin- land; to check up the transactions of tin- sale 
of lots; see that they were satisfactory and that the company 
got its proper proixirtinn of tlx* purchase price and ultimately 
execute partial discharges of mortgage. There were a con
siderable numlx-r of such transactions. There were two instant*' 
in which the company paid the infant’s share of tuxes on land
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I ring admfaistered by the administrator of the infant’s mother's 
rstate—one on December 5, 1014, $368.54 ami one on January s. <\ 
17,1917, $136.67.

There was put in a copy of a diary of tiie actual work done Hamer. 
by the company in connection with tin- «‘state. Then* an* some a»k.i. 
450 <xl«l items extending over alxmt 8U years. It enables one 
to check to some exter r calculations of the proper amount of 
compensation.

It seems to me that having ngard to the amount of tlie estate 
ami the other circumstances to which I have pointed, $2,(X)0 is 
ample compensation for the responsibility assumed and the 
siTviees r<‘n<l«ired by the company; but the «lifion-mr between 
that and the amount allowed by Simmons, ,1., Ix*ing not great, 
fx-rhaps his allowance of $2,500 should stand.

Th<‘ «luestion of non-investment «luring the period from June,
1911, to April, 1914, remains.

The company had 4 methods open for placing the funds of 
the estate at interest: (1) Paving it# client 4% interest com- 
pounded <|uarterly according to its custom with n*gar«l to all 
uninvested funds of its clients; (2) investment on first mortgag«is 
at 8r,' per annum allocated s}x*cifically to the client, the «‘lient, 
taking tin* risk of possible depreciation of the security arising 
without default on the «‘ompany’s part; (3) inv«*stmcnt on 
mortgage or otherwise, the company being liable to return only 
the principal with 5% interest half yearly; (4) investment in 
(iovemment or municipal I muds or dclientun s at «airrent rat«‘s.

The order appointing the company guardian «lid not contain 
any directions as to the mode of inv«-stment ami no «lirections 
wen* subsequently applied for.

It is contciuled that had the company invested in « or 
«lebentures the r«‘turn in fact as expericnc<* sh«‘w«‘«l would not 
have lx'«'n more than or even as great as 4% compoumh d quarterly.
Ha«l a private imlividual s«'nt the company moneys for invest mint 
without any specific inst met ions I think it would lx* assumed 
that the client intended the investment to lx* made by the m«*thcxl 
which would produce the largtst r<‘tum, namely, first mortgages 
li-nring 8finterest, the client taking the possible risk of loss 
arising without fault on tlie company's part. I think that was

11—Miu.,*.
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jirimd facie the duty of the company as guardian in this case. 
The company might have applied for specific directions. In all 
prohahilitx a direction for investment by that method would 
have !>een made. Had it been made the company of course 
would have lieen entitled to certain allowances, charges or dis
bursement* in relation to the investment—a reasonable tins 
within which to obtain investments (during which interval the 
moneys would lx* at 4% ) a charge or disbursement for obtaining 
the investment, a commission on the collection of the interest 
and possibly some other items.

The administrator company has made up a statement by 
which they claim to shew that the guardian company lias caused 
a loss to the company by reason of non-investment for the iicriocl 
of 3 year»—June, 1911, to June», 1914—of $1,400 odd; this calcula
tion giving credit for the amounts allowed on the liasis of 4', 
compounded quarterly. In this calculation the items which 
the company might properly make by way of allowances, charges 
or disbursements as alxivc suggested an1 not taken into the 
account. The $1,400 is therefore excessive.

It is impossible to make an exact calculation. Taking it in 
several ways and checking one with another 1 think the company 
is not chargeable with more than perhaps $1,000 and 1 would 
allow that amount as revenue which the company ought to have 
earned, and in all probability in fact did ram.

1 have considered all the grounds urged as reasons for not 
investing.

In the result then I would amend the order of Simmons, .)., 
only by allowing the administrating company’s surcharge to tin- 
extent of $I,<XX).

I would give the costs of the apjical to the ap|>cllant.
1 have read the supplementary observations of iny brother 

Stuart and concur with tin* opinion lie has expressed.
Ives, J., concurs with Stuart, J.

Judgment accordingly.
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KOKATT v. MELIDONIS.
Sm l air hr wan Court of .4 ppral, llnultoin, C.J.S., X nil and.', LaniotU and 

Klmtod, JJ.A. November /, I9H0.
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Dama<ira—(ihow neomuenoe—Voluntary waste Termination 
OK TENANCY AT Wll.l. TrEHKAH* DaMAOE*.

To do :i forbidden :;rt which actually cause** the damage which the 
prohibition wae intended to prevent it* grow negligence which amount* 
to voluntary waste and terminates a tenancy at will and makes the 
tenant liable in trespass for damages.

\Thr Count*** of Shrewsbury'* case, ( If,90) 5 (’«». Hep. 13 I». 77 K.R. 68; 
Canton v. I* ha in ( 1694), 3 Lev. 359. 83 E.R. 729: (Saxton v. Wald 11860). 19 
V C ().H.586. distinguished. S<*e annotation: Laiullonl and Tenant. 52 
D.LR. 1.1

Appeal by plaintiff in an action against a tenant for negligently 
burning down the demised premises. Reversed.

C. E. (iregory, K.C., for apix-llant ; 1). Huckle*, for ivs))ondent. 
The judgment of the Court was delivered by;
Nkwlanos, J.A.:—The trial Judge found that the defendants 

were tenants at will of the plaintiff of the destroyed premises 
and that the fin* was caused by their neg genee. He says:

The proximate cause of the accident was the manner in which the stove 
was being filled, the manner in which the tank was I wing filled with gasoline. 
It was not being filled in the manner in which instructions had lioen given that 
it should be filled and it was being filled in such a manner that when it was 
being put into the outside tank the gasoline spilled out over the stove. 1 
consider this is a negligent manner of filling this tank and that this is the cause 
of the accident.

The gasoline which spilled over caught fire, and humml down 
the building.

The Judge further held that he was IhiuivI by the decision of 
Taylor. J., in Paul v. Currah and Phillip (1919), 12 S.L.R. 278. 
where he held tliat a tenant at will was not liable for damage* 
arising from negligence. Taylor, J., came to this conclusion 
betause an action on the ease in the nature of waste would not 
lie against a tenant at will for iiermissive waste. Admitting this 
principle to be true, it does not, in my opinion, have any bearing 
upon this case. All of the old eases ujion which the above principle 
was based were decided upon the form of action, and it has been 
expressly derided in The Countess of Shreu'sltvry's case (lf>90), 
5 Co. Rep. 13 b, 77 E.R. 68, that an action on the* case fe»r 
permissive waste* would ne it lie against a te'iuuit at will, 
and the reason of the judgment was, because at the common law no 
remedv lay for waste, either voluntary or permissive against lessee for life or 
yeuiw, because the lessee had interest in the land by the act of the lessor, and 
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it wan hi* folly to make such lease and not restrain him by covenant, condition 
or otherwise that he should not do waste. No and for the same reason, a 
tenant at will shall not be punished for permissive waste. But the opinion of 
Littleton is good law, fol. (15) 152. If lessee at will commits voluntary waste, 
soil in abatement of the houses, or in rutting of the woods, then* a general 

Miuponis. action of trespass li«*s against him. For as it is said in 2 and 3 Phil. A Mar 

Newlandn. J A. Dyer 122 b., when tenant at will takes upon him to do such things, which 
none can do but the owner of the land, these amount to the determination of the 
will, and of his |H>ssession, and the lessor shall have a general action of trespass 
without any entry.

Taylor, J., also relies upon Panton v. I sham (1094), 3 Lev. 
359. 83 E.K. 729, aivl (Mon v. Wald (1800), 19 U.C. Q.B 586. 
In Ixith these eases it was decided that defendant, a tenant at 
will, was not liable for negligent waste. As Panton v. 1 shorn 
was decided upon the authority of the Countess of Shrewsbury - 
ease, which was a ease of permissive waste, it only is an authority 
that the tenant at will is not liable for permissive waste, hi 
(laston v. Wald, svftra, Robinson, ('.J., held that the fire wa> 
accidental. That Judge ]>oints out the distinction between that 
ease and eases like the present. At p. 590 he says :

Wu the fire in the defendant's ehamlier or booth an accidental fire wit Inn 
the meaning of the statute, or was it shewn to he a fire occasioned by .<urh 
negligence of the defendant or his servants that it would i ring upon him a 
civil liability to the plaintiff, although it was in this sense accidental, that it 
was not wilful?

In Othon v. Well* 0805), 1 Boa. & Pul. (N.R.) 290, 127 K.R 
473, Sir James Mansfield, C.J., held that an action would not lie 
against a tenant at will for iierminsivc waste, but he said. “There 
is no doubt but an action on the ease may be maintained for 
wilful waste (i.e., voluntary’ waste)."

In this ease the trial Judge, held that the negligent act which 
caused the fire was. in the stove not 1 icing filled with gasoline 
“in the manner in which instructions had been given that it should 
lie filled," which would, in my opinion, lie such gross negligent v 
would make defendant liable for the consequences. I pton v 
Pingree (1851), 7 N.B.R. 180. which Taylor, J., also cites, » 
an authority in point. There the trial Judge directed the jury 
that, to entitle the plaintiff to recover, he was txmnd to prow 
what the law termed wilful or voluntary negligence in the defend
ants, which would amount to gross negligence, and if they wen- 
satisfied there was such gross negligence, the plaintiff was en
titled to recover. On appeal it was held that the jury hail Ism

150

HASH.

C. A.



55 D.L.R.] Dominion Law Kepohtk. 157

properly directed. Sec also Murphy v. Labbt ( 18%), 27 Can. 
SC.If. 126, and Kloek v. I.wrlmy (18118), 28 Can. S.C.If. 453.

To do a forbidden act which actually causes the damage 
which the prohibition wan intended to prevent, is, in my opinion, 
a wilful art amounting to grow negligence which would render 
the defendant» liable for the consequences. This would amount 
to voluntary waete, which would terminate the tenancy and make 
defendants liable in trespass for ilamages.

The appeal should, therefore, Is' allowed and judgment entered 
for plaintiff with costs. As there is no finding as to the amount 
of damages suffered by plaintiff. I would refer the matter to the 
local registrar to ascertain the same.

Appeal allau'ed.

ADAMSON v. BELL TELEPHONE Co. OF CANADA.
BELL TELEPHONE Co. OF CANADA v. ADAMSON.

Ontario Supreme Court, Appellate Dir in ion, Meredith, C.J.O., Maelaren,
.Magee, and Hodgine, JJ.A. June 25, 1920.

IasKMF.NT ($ II A ■)) —SUMDIVIHION OF I.AMI I.ANE SKT APART HY GRANTOR 
FOR USB OF OWNER* OF LOTS—EVIDENCE—CONVBYANCK BE8BRV1NG 
RIGHT OF WAY OVKR PART OF I.ANE—EASEMENT APPURTENANT TO 
LAND OWNED BY GRANTOR—KaHEMENT IN tIROSK—EQUITABLE

A lane having been set itpurt hy the original owner as t right of way 
for all owners of lands appurtenant thereto, the owner of one lot to whom 
a portion of such lane has liven conveyed by mistake may, by reserving 
a right over the same aryl by a projier grant acquire, as appurtenant to 
the property owned by such owner, a right of way fiver such portion.

The easement so created is not an easement in gross; and although the 
grantee did not execute the conveyance in equity lie cannot prevent the 
easement from being enjoyed by the grantor or claimants under him.

|.MHier v. Tipling (1918), 43 1) L it 409, 41 O L U SN. applied; May 
v. HelleeUle, |l90.ri] 2 Ch. 00f>; Canada Cement v. Fitzgerald (1910), 29 
D L.lt. 703, A3 ('an. H.< .11. 263, followed. 1

Appeals hy the plaintiff in the first action and the defendant 
in tlie second from the judgment of the County Court of the 
County of Nimcoe, after the trial without a jury. The question for 
ilmsion is as to the right of wav of the respondent over a strip 
of land 111 feet wide and 37 feet in length. Iieing the southerly 
10 feet of the westerly 37 feet of the north half of lot No. 16 
on tlie cast side of John street--now Maple avenue— in the town 
of Barrie, according to registered plan No. 115. The judgment 
of the ( ounty ( 'ourt declared that the res|>ondent was entitled 
to the right of way which it claimed.
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Elizalieth Ross (the mother of the appellant in the first action 
was the owner of a block of land bounded on the west by John 
street, on the north by Elizabeth street, on the east by Bayfield 
street, and on the south by the lands of G. Lount, Esq. This 
block consisted of lots Nos. 1Ü and 17 on the east side of John 
street and lots Nos. 10 and 11 on the west side of Bayfield street.

On the 9th December, 1903, Elizalieth Ross conveyed to Man 
Elizalieth Perkins the westerly 37 feet of the north half of lot 
No. 16 and the westerly 37 feet of lot No. 17, and the apiiellaat 
in the second action derived his title by various mesne conveyances 
from the grantee in this conveyance (registry No. 7908).

The right of way which the respondent claims as appurtenant 
to the land owned by it, W'hich consists of a part of the block 
owned by Elisabeth Ross lying to the east of and separated by 
lots owned by other persons from the 37 feet conveyed to Man 
Elizalieth Perkins, is a right of way over a strip of land 10 feet in 
width extending from John street to Bayfield street and forming 
the southerly 10 feet of the north halves of lots Nos. 10 and 11.

The respondent's right to the way over the 10-foot strip from 
Bayfield street to the 37 feet is not disputed, but the contention 
of the appellants is that it ends tliere, and tliat the southerly II) 
feet of the 37 feet are not burdened with any right of wax over 
them.

E. D. Armour, K.C., for appellants.
A. W\ Anglin, K.C., and IV. A. Boys, K.C., for respondent.
Meredith, C.J.O.—It is clear, I think, that the intention of 

Elizalieth Ross was to subdivide her block of land into lots, and 
that there should l>c a lane 10 feet wide extending from John street 
to Bayfield street for the use of the lots which she intended should 
abut upon it.

The first two conveyances made by her (registry Nos. 3320 and 
332b) were made on the 20th October, 1887 -one of them to her 
daughter, Martha ElizaUth Ross, and the other to Rolert A. 
Ross. The parcel conveyed to the daughter consisted of part of 
lots Noe. 10 and 11, having a frontage of 18 feet 7 inches on 
Eli salie th street and a depth of 89 feet more or less, extern ling as the 
conveyance states, “to the north side of a right of way running 
across said lot 11,” with a right of wav over what is descriMa , 
“a certain right of way 10 feet wide also with free ingress

1
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into along and upon and out of a certain right of way ever and 
upon the southerly 10 feet of the north lialf of lot 11 on the west 
side of Bayfield street and the southerly 10 feet of the north half 
of lot 10 on the east side of John street, Edgar’s plan;” ami the 
panel conveyed to Holicrt A. Boas consisted of part of lots Nos. 
10 and 11, having a frontage of 34 feet on Elizabeth street and a 

of 89 feet more or less, extending, as the conveyance states, 
“to tlie north side of a right of way running across said lot 11,” 
with a right of way described in the same words as the right of way 
granted to the daughter is described. Both of these conveyances 
were registered on the 15th December, 1887.

Another conveyance was made by Elizabeth Boss on the 
11th February, 1890. It was made to Mary Anne Boss, and 
conveyed part of No. 11, commencing at the south-east angle 
of it, having a frontage of 33 feet on Bayfield street and a depth 
of 72 feet. Thit parcel lies south of the 10-foot strip, and it« 
northerly limit is .he southerly limit of the strip.

Hie next conveyance in the on 1er of time is the conveyance to 
Mary Elizabeth Perkins to which reference has lieen made.

The proper conclusion is, in my opiidon, that Elizalieth Boss 
definitely set apart as a right of way for the use of all the lots 
into which she should suklivide her block, and wliich should abut 
upon it, the strip of land 10 feet wide extending from John street 
to Elizabeth street, which formed the southerly 10 feet of the 
north halves of lots Noe. 11 and 10.

It is clear that ehc so treated it in the conveyances of the 
20t!i October, 1887, and granted to the grantees in them rights 
of way over the strip. Xfter doing this, it was not competent 
for lier to derogate from the grant she had ma<le; and, the con
veyances king registered, her grantee, Mary Elizalieth Perkins, 
an l those deriving title under her can stand in no lietter position 
that that occupied by Elizalieth Boss. Elizalieth Boss also 
granted rights of way in similar terms in her conveyances of all 
the other lots in the block.

It was, doubtless, owing to a mistake or misapprehension on 
the part of the conveyancer who prepared the conveyance to Mary 
Elizalieth Perkins that the 10-foot right of way was not made the 
soutiierly Ixiundary of the 37 feet conveyed to her.
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It is evident that Klizalieth Ross was not aware of the mistake 
that liad tieen made, liecause, on the 18th March, 1905, she 
conveyed (registiy No. 8402) to Marion Eleanor Verkins another 
part of the block, having a frontage of 15 feet 4 inches on Klizalieth 
street, and extending to the right of way, with a right of way over 
the southerly 10 feet of lots Nos. 11 and 16, deserilied in the 
same terms as the rights of way granted by the conveyances of tin 
20th October, 1887, are deserilied in them.

Again, on tlie 26th April, 1905, Klizalieth Hobs conveyed 
(registry No. 8507) to Martha Klizalieth Rosa part of the block, 
having a frontage of 95 feet on Klizalieth street and descriU «1 a> 
extending southerly 89 feet more or less to the north side of a I am
or right of way rumiing across said lots Nos. 11 on the vent 
eioe of Rayfield street and 16 on the east side of John street 
aforesaid, and also all that part of lot No. 11 not theretofore 
sold and conveyed by the grantor. Tliis conveyance also contain* 
a grant of a right of way over the 10-foot strip, expressed in sub* 
stantially the same terms as the grants made by the conveyances 
of the 20th Oc tôlier, 1887.

Martha Klizalieth Ross, on the 4th October, 1906, by registry 
No. 9409, conveyed to Mary Klizalieth Verkins all that part o; lot 
No. 11 conveyed by Klizalieth Ross to the grantor by registry 
No. 8507, and Mary Klizalieth Verkins (then Bridgclamh. on 
the 16th August, 1909, conveyed it by the same description, by- 
registry No. 1099, to Marion Kleanor Verkins.

By these deeds there was conveyed the parcel described in 
registry No. 12692 and another parcel lying to the east of it and 
abutting on the lane and the soil and freehold in that part of the 
10-foot strip wliieh formed part of lot No. 11, subject to the 
rights over it which had liecn granted. There are two other 
conveyances, both dated the 27th January', 1905, which apiear 
upon the alistract of title, both from Klizalieth Ross to Mary 
Anne Ross. These conveyances were not put in evidence : but, 
according to a solicitor’s alistract wliieh I find among the papers, 
they were conveyances of parts of lots Nos. 10 and 11. and 
contain grants of the use of “a certain lane or right of way over 
and upon the southerly 10 feet of the north half of said lot No. 
10, and the southerly 10 feet of the north half of lot No. 16."
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On the 11th March, 1908, Elizaleth Ross conveyed to Mary, 
Anne Rons the southerly 10 feet of the north liai von of lot* No*. 
11 and 16, “otherwise known a* the lane, subject however to and 
excepting all the rights and privileges lieretofore granted by the 
saitl party of the first part unto Martha K. Ross, Roliert A. Ross, 
Marion K. Perkins, and the said Martha E. Ross, by instruments 
registered in the registry office as Nos. 3325, 3326, 8402, and 
8567 of the said town of Bailie.”

Tin land owned by the resixmdent is jiart of the panel con
veyed by Elisabetli Ross to Martha Elisabeth Ross by the con
veyance of the 26th April, 1905, registry No. 8507 ; the chain 
of title being Martha Elizalieth Ross to Harry 1). Jamieson, 
25th May, 1913, registry No. 12694, and Harry D. Jamieson to the 
respondent, 28th May, 1913, registry No. 12695. The aptiellant 
Mary A. Adamson herself conveyed to Marion Eleanor Perkins, by 
registry No. 12692, a part of lot 11, 23 feet square, situate at the 
north-west comer of the lot, and included in tlie conveyance a 
grant of a right of way in the sail e tenus as were used to deserilie 
it in tlie conveyances of tlie 20th October, 1887.

I turn now to the chain of title of the westerly 37 feet. On 
the 1st January, 1908, Mary Elizalieth Perkins conveyed to 
Alfred B. Wire, by registry No. 10197, tlie land descrilied in 
registry No. 7908. “excepting and reserving unto the grantor lier 
heirs and assigns full right and liliertv at all times hereafter in 
common with all other persons who may hereafter have the like 
right to use the lane 10 feet in width 1 icing the south 10 feet of the 
north tialf of said lot 16 for all necessary purposes either with or 
without cattle or other animal*, carts, waggons, carriages, and 
other vehicles.”

This was a clumsy effort to rectify the error that had lieen 
made by including the part of the 37 feet occupied by the lane in 
the conveyance of the 9th Decern lier, 1903, and to secure the right 
of wav to the grantor to the other parcel which she owned— 
the parrels conveyed to her on the 4th October, 1906, by registry 
No. 9409.

IN ice, on the 15th July, 1914, conveyed to William C. 
Thompson, by registry No. 13220, the 37 feet, “subject however 
to all registered rights of w ay over the southerly 10 feet of said north 
half of said lot No. 16 together with all rights of way (if any) to
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which tlic* grantor is entitled over the lane extending eastern to 
Bayfield street from the said south 10 feet of tlie said lot No. II."

Thompson conveyed to the appellant Adamson (the plaintiff in 
the first action), on the 23rd August, 1916, by registry No. 1 1265. 
by the san e description as that contained in registry No. 13220.

Adamson subsequently conveyei 1 to William John Lang, by 
registry No. 14496, dated the 25th April 1917, the southerly III 
feet of the 37 feet; and I«ang, on the 14th August. 1917, conveyed 
it to Joseph Ix-vinsky. by registry No. 14709. Ths appcllunt 
Mary A. Adamson had in the meantime executed a conveyance 
to lAiig by registry No. 14530. ilated the 10th May, 1917. of the 
par<*el conveyed to him by her husband, in which it is recited that 
she is “ the owner of ceitain portions of lot 16 hereinafter n ra
tioned and is entitled to a right of way over the lauds and premise» 
hereinafter iiarticularly descrilied, and the party of the
second part has recently purchased the lands and premises here
inafter particularly descrilied together with oilier lands and lias 
requested the party of the first part to release to him the part y of 
the second pail all the rights of way she the party of the first 
l»art may claim in respect to other lands and premises hereinafter 
particularly described."

levinsky on the 7th January, 1918, by registry No. 14964. in 
consideration of one dollar, conveyed to tlie appellant William 
Adamson the southerly 20 feet of the 37 feet, “with all the right» 
granted to William John Ixing according to registered instrument 
No. 14530 by Mary A. Adamson lieing all the rights of way she 
liad or claimed to have in respect to" the southerly 10 feet of tlie

The inference to the right of way to other lands of Mrs. 
Adamson is to the fact that she liad acquired the parcel conveyed 
by Klizalieth Boss to Martha Klizalieth Boss by registry No. 
3325, and in the conveyance it had licen descrilied as it was 
described in tlie conveyance to Martha Klizalieth Boss and as 
1 have stated in referring to that conveyance.

The conclusion to which I have come, on the facts as lx*fore 
stated, is sufficient to support tlie judgment from which the 
appeals are brought; hut it may also, in my opinion, lie supported 
on the ground that the effect of the conveyance from Mary 
Klizalieth Perkins to Alfred B. Wire (registry No. 10197) was to
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extend the easement to which she was undoubtedly entitled in 
respect of the other land then owned by her so as to include the 
southerly 10 feet of the 37 feet which had lieen conveyed to her by 
registry No. 7908.

There is no case which requires us to hold that Mary hlizabeth 
Verkina could not by a proper grant acquire, as appurtenant to 
the parcel owned by her deacribed in registry No. 8507, a right of 
way over the southerly 10 feet of the 37 feet, and none of the 
twee cited by Mr. Armour go that far.

It is doubtless the law that there is no such thing as an ease- 
n cut in gross in the pioper sense of the word, and that the grantee 
of an easen eut must at the tin e of the creation of it have an 
estate in the tenement to which the easement is to lie appurtenant. 
That requirement is satisfied in the case at bar, beesuer, as I have 
said, Mary Klizalicth Perkins was the owner of the land to which 
the easement w as to lx1 appurtenant.

Ths law is that, as my brotlier Riddell said in Miller v. Tiphng 
(19IR), 43 D.L.R. 469, 477, 478, 43 O.L.R. 88, 97, 98, “property 
speaking, there can be no easement tlie subject-matter of an 
exception;” but, as he point* out, “wliere the instrument . . .
purjiorts to reserve an easement ... in favour of the owner 
of the dominant tenement, the true effect is to create an easement 
in favour of the latter by a new grant of the right to the grantor 
of tin- servient tenement by the grantee.”

It was contended by Mr. Armour that tliis law does not apply, 
because the conveyance to Wire was not executed by him, and 
therefore them could he no new grant of the easement. That 
would no doubt be so at law; but it is clear that in equity it would 
not, ami tliat in equity the grantee would not lie permitted to 
prevent the casement from being enjoyed by Ids grantor or those 
claiming under him: see May v. Belleville, [1905] 2 Ch. 605, ami 
Canada Cement Co. v. Fitngtrald (1916), 53 Can. 8.C.R. 203, 29 
D.L.R. 703.

It was further contended by Mr. Armour tliat, inasmuch as the 
parcel in respect of which the way was reserved was not con
tiguous to the land conveyed to Wice, the casement must lie 
treated as an casement in gross, and for tliat proposition he cited
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That case lias, in my opinion, no application. It was pointed 
out in Thorpe v. BrumfiU, (1873), 8 Ch. App. 650,657, that the 
case had been misapprehended, and that the opinion expressed that 
the right of way in question there was in gross was not necessary 
to the decision, and that the purposes for which the right of way 
w as granted “ were to a great extent unconnected with the use of 
the close to which that right was claimed as appurtenant.”

In the case at bar, as I have said, Wine’s grantor had, as 
appurtenant to her other parcel owned by her, if not a right of 
way over the lane from John street to Bayfield street, a right of 
way over the whole of it except the westerly 37 feet, and the law 
is not so absurd as to make it necessary to hold that she could not 
acquire a right of way appurtenant to that other parcel over the 
37 feet.

In any case, the conveyance to Wice is cogent evidence of the 
existence of a lane extending from Bayfield street to John street, 
and I am inelined to think that Wice and those deriving title under 
him are estopped, as between them and subsequent purchasers 
of lots in the block, from denying the fact of the existence of the 
lane and their right to use it.

Exhibit No. 1 is a plan which shews the subdivisions of the 
block, and reference to it will enable what I have said to be better 
understood.

(The plan is reproduced on the following page.)



Dominion Law Report*.55 D.L.R.)

ONT.

Adamfox
1'.

Bell
Telephone

Canada.

us oiauAva
U 68

Bell
Telephone 

Co. OF 
Canada

Adamson.

Meredith,C.J.O.

tOHN ST., NOW MAPLE AVENUE



166 Dominion Law Hepohtb. [55 D.L.R.

I would, for these reasons, affirm the judgment and dismiss 
8. C. both appeals with costs.

MeeUrw,I.A. Maclahkn and Hodgins, JJ.A., agreed with Meredith
Hodsm.J A. C J 0

Magee, j.a. Magee, J.A., agreed in the result.
Appeals dismissed.

DALRYMPLE v. CANADIAN PACIFIC R. Co.

Saskatchewan Court of ApjHnl, Haultain, C.J.S., Neuiands, Lamont and 
El wood, JJ.A. November 1, 1930.

Estoppel (8 II C—36)—Injuries received during courre or employment 
—Action dismissed—Damages assessed under Workmen’s Com
pensation Act—Appeal from dismissal or action.

Where an action brought by a workman for damages for injuries sus
tained in the course of his employment is dismissed, and the workman 
thereupon applies to the trial Judge to assess damages under the Work
men's Compensation Act, 1 Geo. V. 1910-11 (Saak.), ch. 9, which is done 
and a formal judgment entered dismissing the action and assessing the 
damages under the Act, such workman is cstopiied from prosecuting 
an appeal from the dismissal of the action.

[Neale v. Electric and Ordnance Accessories Co , [1906] 2 K.B. 586, 
followed. 1

Statement. Motion for an order setting asitle a notice f apjieal and for 

an order quashing the appeal. Motion granted.
W. F. A. Turgeon, K.C., for appellant.
L. J. Reycraft, K.C., for respondent.
The judgment of the Court was delivered by :

Eiwood. j.a. Elwood, J.A.:—This is an action brought by the appellant 
to recover from the respondent damages for injury sustained 
by the appellant while in the employ of the respondent, whic h it 
was alleged arose through the negligence of the respondent.

At the conclusion of the appellant’s ease counsel for the 
respondent asked the trial Judge to withdraw the ease from the, 
jury, on the ground that there was no evidence of negligence 
on the part of the respondent. The trial Judge acceded to this 
request, and adjudged that the appellant's action be dismissed 
and that the respondent recover from the appellant its costs of 
defence. Immediately thereafter counsel for the appellant 
applied to the trial Judge to assess to the appellant damages 
under the Workmen’s Compensation Act. The trial Judge 
immediately assessed damages in favour of the appellant in the 
sum of $2,000, and directed that the appellant should have the

SANK. 

C. A.
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costs of the action as on the District Court scale, and from these 
should be deducted the costs of the respondent on the King's 
Bench scale. The costs of the appellant on the District Court 
scale were taxed, and a formal judgme nt roll was entered by the 
solicitors for the respondent adjudging the dismissal of the appel
lant’s claim for damages with costs, and adjudging that the appel
lant have judgment for the said amount assessed under the 
Workmen’s Compensation Act with costs, and further adjudging 
that from this amount should be deducted the said costs adjudged 
to l>e paid by the appellant to the respondent. Thereafter the 
solicitor for the appellant served notice of appeal against the 
decision of the trial Judge in the original action, alleging that the 
trial Judge erred in withdrawing the case from the jury, in not 
allowing the jury to assess the damages, and in not allowing the 
jury to adjudicate on the weight of evidence adduced in support 
of the alleged negligence on the part of the respondent. Counsel 
for the respondent has now moved before this Court for an order 
setting aside the notice of appeal above referred to, and for an 
order quashing the appeal, on the ground that the ap]x*llant at 
the close of the common law action applied for and obtained 
judgment under the Workmen’s Compensation Act; that such 
judgment has been formally entered and stands as a judgment 
against the respondent, and that the appellant is not entitled 
to both a judgment under the Workmen’s Compensation Act and 
at common law.

The sections of the Workmen’s Compensation Act applicable 
to this appeal are, 1 Geo. V. 1910-11 (Sask.) ch. 9, sec. 8, as amended 
by sec. 28 of 6 Geo. V. 1915, ch. 43, and sec. 12 of the original 
Act.

Section 8, as amended, is as follows:
8. If within the time limited for bringing an action under this Act an 

action is brought to recover damages independently of this Act for injury 
caused by an accident and it is determined in such action that the injury is 
one for which the employer is not liable in such action but that he would have 
been liable to pay compensation under this Act the action shall be dismissed; 
but the Judge before whom such action is tried shall, if the plaintiff so chooses, 
either immediately or in case of an unsuccessful appeal upon notice to the 
opposite party within 30 days after the disposition of such appeal, proceed to 
assess such compensation and to adjudge the same to the plaintiff, and he shall 
be at liberty to deduct from such compensation all or part of the costs which,
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in his judgment, have been caused by the plaintiff bringing his action in
dependently of this Act instead of proceeding under the same, and also, in 
cases where there has been an ap|ieal, the costs of the appeal.

And sec. 12 is as follows, 1 fïeo. V. 1910-11, ch. 9:
12. In the case of any injury for which compensation is payable under this 

Act the plaintiff may at his option proceed either under this Art against the 
employer or indc|iendently of this Act against the said employer or any other 
person from whom he may lie entitled at law to recover damages; but the 
plaintiff shall not lie at liberty to proceed both under and independently of 
this Act.

No stops have I teen taken to reverse the judgment ulmve 
referred to under the Workmen's ('ompensation Act, and that 
judgment still stands as a judgment against the res|xmdent.

The question involved in this motion seems to me to lie— 
for all practical purjtoscs—the same as that involved in AYak 
v. Electric and Ordnance Accessories Co. Ltd., [1906] 2 K.R. at 
358. The head note to that case is as follows:

Where, upon the dismissal of an action brought by a workman under age, 
by his next friend, against his employers to recover damages in respect to 
psrsonal injuries occasioned to the plaintiff by an accident arising out of and 
in the course of his employment, an application was made to the Judge who 
tried the action to assess compensation to the plaintiff under the Workmen's 
Compensation Act (60-67 Viet. (Imp.), ch. 37) 1897, sec. 1, sub-sec. 4, ami the 
Judge accordingly awarded such compensation:—

Held, that the plaintiff was estopped by the election to take such com (Mi
sât ion and the award thereupon made from proceeding further with the action, 
and therefore a subsequent application by him for judgment or a new trial in 
the action could not be entertained.

The English Act of 1897 under discussion in the cast1 of S cale 
v. Electric, etc., supra, was, in its practical effect, similar to the 
above sections of our own Act; except that under the English 
Act there is no provision giving the plaintiff the option to wait 
until after the determination of an unsuccessful appeal lefore 
applying for the assessment of damages. In the English Act 
the provision is that, when the Court assesses the compensation, 
it shall give a certificate of the eonqxinsation it has awarded 
and such certificate shall liave the force and effect of an award. 
Under our Act, it will be olieerved, the Judge shall proceed to 
assess such compensation and to adjudge the same to the plaintiff.

In the course of his judgment in the Neale case, Collins, M.R., 
discusses the case of Isaacson v. Neu' Grand, [1903] 1 K.R. 539, 
and distinguishes that case from the Neale case. In the Isaacson 
case there was merely an application for an assessment, but no
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assvssment actuslly took place, and it was there held that the 
lucre application for the assessment did not amount to the exercise 
of an option so as to estop the plaintiff from appealing against 
the dismissal of the action. Without expressing any opinion as 
to the correctness of tin* decision in the I&aacson case, Collins, M.R., 
distinguishes the Neale cast* from it by saying, [1906] 2 K.B. at 
565:

Herr the matter did not stop short at a mere application, but ripened 
into an award of compensation which is unipipeached. Therefore the two 
cases are quite distinguishable.

He says further, at 566:
It appears to me, therefore, that on principle, and on the true construc

tion of the words of the Act, and also upon the authoiities, the plaintiff, 
having obtained a remedy under the Workmen's Compensation Act, 1897. 
cannot now recur to a remedy by action.

Fletcher Moulton, L.J., at p. 567, is reported as follows:
1 am of opinion that in these circumstances there was an election con

clusively and irrevocably exercised by the next friend, acting on behalf of the 
infant, by which the plaintiff is estopped from taking further proceedings in 
the action.

Farwell, L.J., at p. 568, is reported as follows:
The plaintiff has availed himself of the option given by that sub-section, 

and has obtained a certificate from the Judge at the trial, which \s equivalent 
to an award of compensation under the Act, and therefore, by virtue of r. 26 
of the Workmen's Conqiensation Rules, is enforceable as a judgment or order 
of the Court. It seems to me that the award so obtained clearly has the effect 
of an estopiwl by judgment.

It is suggested that, inasmuch as, under our Act, the appellant 
was given the right to wait until after the determination of an 
unsuccessful appeal before applying to have the damages assessed 
under the Act, the case at Bar is distinguishable from the Neale 
case.

I do not agree with that contention. It seems to me that, 
if anything, it weakens the case of the appellant. The appellant 
did not need to elect immediately : he could have waited until 
after the determination of the unsuccessful appeal, but he did 
elect immediately, and, in addition to that, he taxed his costs 
payable in consequence of the assessment under the Workmen’s 
Compensation Act.

On liehalf of the appellant, the affidavit of his solicitor was 
filed, stating tliat the object of having the damages assessed was 
to save the time and costs of applying to the trial Judge in Cham
bers in the event of the appellant herein being unsuccessful.
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the parties to the action had agreed that the assessment should 
lx* made landing the appeal, it is only necessary to point out 
that there is no evidence of any such mutual arrangement. or 
that the alleged object in the said affidavit was ever brought

El wood. J. A. to the attention of the trial Judge by counsel for the respondent, 
and I am of the opinion that what was in the mind of the counsel 
or solicitor for the appellant, and undisclosed to the Court or 
the respondent, cannot lx* considered in coming to a conclusion 
as to the effect of the application to assess damages.

1 cannot distinguish the cast* at Bar from the above ease of 
Neale v. Electric, etc. ( 0. My attention has not been brought 
to any case which decides the point raised differently from the 
decision in Neale v. Electric, etc., Co., supra, and it seems to iih 
that the decision in that case is one which this Court should 
follow.

I would, therefore, allow the motion made on behalf of the 
respondent, and set aside the notice of appeal served and quash 
the appeal, and allow to the respondent the costs of the motion and 
of the appeal. Judgment according!y.

CAN. GAUVREAU v. PAGE.
sTc! Supreme Court of Canada, Idington, Duff, Anglin, Brodtur and .\fignault, JJ.

February 3, 1920.
Highways (§ 1 A—2)—Dedication—User—Prescription—Municipal 

and Hoad Act, Lower Canada, 18 Vicr. 1855, ch. 100, sec . 11— 
Quebec Civil Code, art. 2242.

Private property may become a public highway in Quebec by dedication, 
but, there must be an unequivocal intention on the part of the owner to 
so dedicate it. Allowing the public to pass over a private roadway 
which is kept in repair by the owner and which is necessary in order to 
approach his store and residence does not shew such an intention.

Sub-sections 8 and 9 of 18 Viet. 1855, ch. 100, sec. 41 (Municipal and 
ltoad Act of Lower Canada), allowing title by prescription of ten years, 
are still in force in Quebec, but apply only to roads in existence and in 
public use for ten years prior to 1855j and in order to acquire title under 
art. 2242 of the Civil Code (30 years’ prescription by possession' it is 
necessarv that the possession be continuous and non-interrupted, |mace- 
able, public, non-equivocal and as owner.

|Harvey v. Dominion Textile Co. (1917), 50 D.L.R. 746, 59 Can. S.C.R. 
508, followed; Mann v. Brodie (1885), 10 App. Cas. 378, referred to.]

Statement. Appeal from a judgment of the Court of King's Bench, appeil 
side, Province of Quebec (1918), 27 Que. K.B. 490, reversing the 
judgment of the Superior Court, Roy, J., and maintaining the 
respondent’s action. Affirmed.
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The appellant and the respondent both lived in St . ( )etave de 
Métis, in the Province of Quebec. In that village two roads 
crossed at right angles, the main mad or maritime road and tlie 
church road or Kent road. The grandfather of the respondent 
was the owner of a property having both loads as boundaries; 
and, having constructed his residence at a certain distance from 
the#* roails, lie opened a road communicating with lioth and 
passing in front of his house. This small road was always opened 
at I Kith ends, except during winter; and it was fenced on each side 
except in front of the house*. Until 30 years ago. the* respondent 
kept a store at his house, when* was also the jxist office of the 
village. The public was using this small road continually, either 
to go to tin* store or post office, or to shorten the distance from 
tin* maritime road to the church road. The road xvas kept in 
order hy the* respondent except in the summer of 1010 when the 
corporation made small repairs. When the cadastral plan was 
prepared in 1878, an official number was given to this small road 
on the official plans, after the surveyor had obtained from the 
father of the respondent particulars as to these lands.

F. Hoy, K.C., for appellant; L. St. Laurent, K.(\, for respondent.
Idington, J.:—This ap]x*al was well presented and counsel 

on either side seems to have left nothing unnoticed either in law 
or fact. Therefore, we have had some very interesting questions 
presented for our consideration which would, if the caw* lunl to 
turn u]X)ii some of them, involve further investigation of the 
basis upon which the law of dedication rests in the Province of 
Quebec, and much municipal legislation might have to Ik* con
sidered if it were necessary to follow that line of thought.

The Court of King's Bench (1918), 27 Que. K.B. 490, has held 
that there was no dedication under the peculiar circumstances 
existent for over 40 years under which the public were permitted 
to usa* this alleged public highway, or lane as 1 think it might 
more properly lie called. 1 cannot see that the ( ourt below erred 
at all in reaching such conclusion and for that reason alone the 
appeal should lx* dismissed. The many other interesting questions 
I have referred to need not therefore lx* examined.

Duff, J.:—I am of the opinion that this appeal should lx* 
dismissed.

13—55 D.L.R.
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t'AW‘ Anglin, J.:—While I incline to the view that it is sufficiently
R. C. established that under the law of (jueliec a highway nun I» 

Gauvucau created by dedicat ion (Inn /gut/ de la Cheirotitre v. City of Moidinl 
Paoe (1888), 12 App. Cas. 140, at p. 157; Miyucrand dit Myranil v
----- Ligari, (1879), 6Q.L.R. 120, at p. 122; ltliodes v. Perusse (1908),41

* Can. S.C.ll. 204, at 273; Harrey v. Dominion Textile Co. (1017) 
50 D.L.R. 746, 59 Can. S.C.ll. 508;) I am clearly of the opinion 
that the evidence in this case falls short of what would lie necexan 
to establish the existence of the necessary animus dedicamli on 
the part of the plaintiff or his predecessors in title. The position 
of the house and barns on the plaintiff's property sufliei, nth 
accounts for the ojx-nmg of the lane or road in question :,s a 
private way ; and whatever significance might otherw ise Is 
attached to tlie absence of gates at the ends of the road, w here it 
abuts on the two highways, the facts tliat the Jiost office Al

located in the plaintiff's house for many years down to 1881 and 
that Henry Page kept a store there sufficiently account for am 
user of the road during that period by persons seeking access to 
that building and for its having lieen left open as it was, without 
ascribing to the owner an intention 'to dedicate it to the public as 
a highway. Such an intention is not to be presumed from acte 
of user which admit of another equally probable or even mon- 
probable explanation.

For the same reason the user shewn during this period would 
not avail to support title by prescription. The possession of the 
public was neither exclusive nor unequivocal. It was concurrent 
with the owner's user for his private purposes.

Moreover, the cadastral plan drawn up in 1881 in accordance 
with a survey made in 1878 based on information supplied by the 
Pages affords evidence of an assertion of ownership of the road 
by them. It is given a cadastral number on this plan. One 
act of this kind by the owner is of much more weight upon the 
question of intention than many acts of enjoyment. Poole v. 
Huskinson (1843), 11 M. & W. 827, at 830,152 E.R. 1039 ;Cli/n nod 
v. Hartley District Council (1899), 63 J.P. 327, at 328. After 
1881 many acts of interruption of user by the owner are shewn hr 
the evidence.

Moreover, if the road in question became a highway by dedi
cation, the ownership of the soil would have remained in the
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plaintiff and the defendant could not justify sinking a well and 
earn ing a pipe under the surface of the road.

1 discussed the purview and operation of the statute1, 18 Viet. 
1805 (Can.), ch. 100, very fully in Haney v. Dominion Textile 
Co., 50 D.L.R. 746, 59 Can. S.C.R. 508, and I adhere to the view 
then* expressed. That statute does not apply to a road first 
opened in 1847.

If arts. 749 and 750 of the Municipal Code apply, since they 
deal with roads established in a particular manner, they must 
be regarded as exceptions to art. 752, which deals with municipal 
roads generally and effect must lx1 given to their explicit provisions 
that the property in the land over which roads within their purview 
arc carried continues vested in the owner or occupant. Although, 
then-fore, arts. 749 and 750 should apply to the road here in 
question, the defendant was nevertheless a trespasser in digging 
a well and laying a water pipe in it. Permission of the municipal 
council could not authorise such an invasion of the plaintiff's 
property.

The appeal in my opinion fails and should he dismissed with
costs.

Brodeur, J.:—This case has lieen brought to ascertain if 
a road called “Chemin Page” (Page road) which Ix-ars the number 
6 on the cadastre of the parish of St. Octave de Métis, is the 
property of the municipal corporation or of the respondent Page.

The appellant, with liermission of the municipal authorities, 
dug a well on the border of this road and laid water pipes from it- 
An action négatoire for a servitude has now been brought against 
him by the respondent Page who claims that he and his predeces
sors have always been owners of this road. The appellant says, 
on the contrary, that the municipal corporation has become 
owner by dedication, by a prescription of 30 years or by the 
prescription of 10 years provided for by the Act 18 Viet. 1855, 
ch. 100.

In the case of Harvey v. Dominion Textile Company (1917), 
50 D.L.R. 746, 59 Can. S.C.R. 508, I questioned whether or not 
this doctrine of the common law dedication of the English law could 
be invoked in the Province of Quebec, and without expressing a 
definite opinion, I then mentioned some of the reasons which
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led me to believe that it was contrary to the express text of the 
Civil (’ode. Having considered the question again in the posent 
case I have arrived at the conclusion that this doctrine has not the 
force of law.

“Dedication" is the result of a situation peculiar to Kngland 
which is not found even in Scotland. Thus the House of Lords 
in the case of Mann v. Brodie (1885), 10 App. Cas. 378, refused 
to apply to Scotland the principles of dedication.

lord Blackburn, in this case of Mann v. Brodie, supra, indicates 
clearly tlic following circumstances as having given rise1 to this 
doctrine. In Kngland t',e acquisition of a right could l>c made 
by prescription but the prescription could only operate through 
possession for a time beyond the memory of man, proof of which 
was practically impossible, and then the legal fictions «ailed 
“lost grant," “presumed grant" or “dedication" came to the aid 
of those who were apparently the real owners of the right hut 
who were unable* to produce any title.

“Dedication" has not, however, been received with enthusiasm. 
But, as Lord Blackburn says, in this case* of Mann v. Brodù, 
10 App. Cas. 378, if one w as able by means of dedication to rid 
himself of the consequences of the defective theory of prescription 
“an opposite* evil of establishing public rights of w ay on very short 
usurpation has sometimes lx*en incurred" (p. 386). And it is for 
this that the jurisprudence in Kngland has decided that it is 
necessary to establish “dedication" that the intention to give 
to the public the* right to use the prope rty as a road should he 
well proved. Boole v. Busk in son, 11 M. & W. 827. at 830 152 
E.R. 1039.

These1 are1 the circumstance's which gave rise to this theory 
of eledieation and Ixnd Blackburn, still in Mann v. Brodie (p. 386), 
says of this theory of Knglisli law, that it was not the “perfection 
of reason or such as emght to Ik1 intreduceel in the law of Scotland, 
and tlieui the House* of Lords decided Maun v. Brodie, by applying 
the prescription of 40 years, which existed in Scotland. See 
Macpherson v. Scottish Bights of Way (1888), 13 App. Cas. 714.it 
746.

In the Province of Ontario and in the other Provinces admin
istering the English law the theory of “dedication" is in force. 
The municipal laws of Quebec have, I am aware, been copied in
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great part from those of Ontario. But it is not necessary to 
conclude from that that all the English law upon the matter and 
especially the doctrine of “dedication” have liecome incorporated 
in oui legislation, and that we should not seek to ascertain if in the 
exercise of certain right s we do not violate any elementary princi
ples of our own law as we find it in our Civil Code, or in our 
Municipal ('ode. If the House of Ixmls was not willing, in the 
case of Mann v. Hrodie, supra, to introduce into Scotland the theory 
of Medication” because it was based upon conditions which are 
not found in Scotland, it seems to me that we arc» justified in seeing 
that we do not violate» any principles of our law in applying them 
here. Thus in Quebec as in Scotland we liave prescription by a 
fixed period. It is 40 years in Scotland, it is 30 years with us 
(art. 2242 C.C.). If by reason of a certain period for prescription 
in Scotland the House» of lords refused to introduce “dedication” 
there, is that not a reason why we should do the same thing for a 
case in Quebec?

Municipal corporations are governed by the laws affecting 
individuals says art. 350 of the Civil ('ode. They can only 
liecome owners in the manner provided by the special laws which 
govern them or by the common law (art . 358 C.C.). The Munici
pal (’ode nowhere indicates that “dedication” is recognised and 
accepted. The only articles which come near doing so are arts. 
749 and 750 of the old Municipal Code which are now art 464 of 
the new Code, and of which I shall sjx*ak later.

The appellant ( iauvreau claims that there was on tlu* part of 
Page « dedication or donation of the site upon which the road 
is situated. But can a donation of immovables tie made w ithout 
liassing title? Art. 776 of the Civil Code declares that deeds 
providing for donations inter rivos should tie executed in notarial 
form on pain of nullity. This formal provision of the Code dis
poses, I lielieve, of the claim of the appellant. If the establishment 
of the road is considered to be a servitude upon the lands of the 
respondent, the appellant finds himself again contravening art. 
549 of the Civil Code, which declares that no servitude can l>e 
established without the title passing.

Rut it is said: The theory of “dedication” is accepted in 
Queliec by a series of decisions which begins with the case of 
Mignnand dit Myrand v. Légaré (1879), 6 Q.L.R. 120, and com-
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prises De la Chnrotièrc v. City of Montreal, 12 App. Cas. 14(1, 
decided by the Privy Council, and Rhode« v. Rerunsc 11!MI8 
41 ('an. 8.C.R. 264, decided by this Court.

The case of Myrand v. Légarê, supra, raised at the saine time 
the question of the 30 year prescription, that of the application 
of the Act 18 Viet. 1855, ch. 1(H), and that of “dedication.” It was 
decided as we find in the Judicial Reports that every road open and 
frequented as such without dispute by the public for the |*eriod 
of ten years or more should lie considered as a public road and to 
have l>een equally recognized as a public road according to t\w 
spirit of the law.

In this case the Act of 18 Viet. 1855, ch. 100, which is, more- 
over, discussed at length, was evidently applied. Incidentally, in 
his notes, the Honourable Chief Justice mentioned with appro
bation the 30 year prescription, and declared also that private 
property could become public property by dedication. Rut the 
latter point does not appear to lx? that ujhmi which the case was 
decided. It is an obiter dictum.

In the ease of De la Chetrotière, Ix>rd FitzGerald, 12 App. ( as 
at 158, after he had discussed a special statute which had Im 
invoked and which served as the basis of the decision, used the 
follow ing words, which I consider also to lx* obiter dicta: -

There has been made out inde|tendently of any statutory provision an 
ample ease of user on the one side and dedication or abandonment on the other 
which would constitute the place in question a public place over which, not 
the citizens of Canada or Montreal alone, but the public at large had rights 
which the law would give effect to independently of the provisions of any 
statute.

In the case of Rhodes v. Rerusse, 41 Can. S.C.R. 264, Fitz- | 
Patrick, C.J., of this Court, who gave judgment for the majority, 
discussed the question of the 30 year prescription w hich had lm 
raised and the question of “dedication;” but the street in question j 
there had lieen opened by virtue of a formal obligation imposed 
by the Crown on the grantee. It was not a case of a donation 
by the owner of a part of his land but one of the execution of an 
obligation on his part.

In none of these cases does it appear to have been formally 
decided whether or not an owner can make a donation of his j 
property for a road without executing a deed for the purpose.
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If there was no express provision in our Codes upon the mutter 
I could understand tile force of the claim that “dedication" can 
be invoked, but municipal corporations are governed, as 1 have 
already said, by tlie laws affecting individuals and they have no 
otiter privileges than those w hich are formally recognised by law 
and rights incompatible with a provision of our law cannot be 
claimed by them.

1 might refer upon this point to the luminous dissertation by 
Sir louis Hyppolite LaFontaine in the celebrated cause of 11'ifcor 
V. Wilcox (1857), 8 L.C.R. 34.

Kvcn admitting that dedication may exist in Quebec I am of 
opinion that the evidence given in the present case does not clearly 
shew that the Pages, grandfather, father and son, ever had the 
intention to dedicate their land to the municipal corporation.

1 would lx- of opinion that this evidence establishes at the most 
that this road was occupied as a chemin de tolérance under the 
provisions of arts. 749 and 750 of the old Municipal Code (art. 
4M of the new Code). This road is enclosed on each side, with 
the exception of a small space occupied by the house and its 
appurtenances; it has not been habitually closed at its two ends 
and it has always been maintained by the owner. It has, in other 
words, the characteristic features of a chemin de tolérance and would 
be thereby a public road; but as these articles say the property 
in this road appertains to the owner, the respondent. The appel
lant tlien could not with the mere permission of the mtmicipal 
corporation dig a well there and connect it with his house by means 
of a drain. Those were acts of ownership which required the 
authorisation of the owner of the land.

By the provisions of art. 2242 of the Civil Code, the rights and 
actions for which prescription is not otherwise provided are 
prescribed by 30 years. But, says the appellant, the public has 
had possession of this road for mon- than 30 years and conse
quently there is prescription.

Art. 2193 C.C. contains the necessary conditions to pn-scrihe 
by means of possession. It is necessary that it should lx- “con
tinuous and non-intorrupited, px-aceable, public, unequivocal and 
as proprietor.”
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The possession proved in the presort ease combines several 
of the necessary conditions but it apix-rrs to me to lx* equivocal 
and lacks, therefore, an essential quality. The owner has always 
himself made all the works of maintenance, of repair and of con
struction upon this road.

The situation would lx* different if the municipal corporation 
had itself made these works or had ordered them to be made. 
(Proudhon Domaine Publique, vol. 2, p. 369.) This road was 
used not only by the public but the owner used it, especially 
for the working of his farm and carrying on of his business.

Dalloz, tit. Prescription, No. 333, says in speaking of the 
prescription which municipal corporations may invoke “to pre
scribe against one of its inhabitants on waste lands a municipality 
requires a ixissession, ut universi and exclusive ; the possession at 
the same time of the owner is an obstacle to this prescription."

Beaudry-Lacantinerie, vol. 25, No. 289, in discussing this 
question of jxrssession says: “Acts of enjoyment which relate only 
to the detached products of land or to certain advantages of land 
only constitute an equivocal possession insufficient for the acquisi
tion by prescription of ownership in the land; such would In
certain acts of passage, of digging, of depositing material.”

Dalloz Répertoire, tit. Prescription, No. 203; Aubry and Ran. 
5th ed., p. 137, para. 181, and p. 538, para. 273.

The appellant invokes in support of the prescription of 111 
years, the Act 18 Viet. 1855 (Can.), ch. 100, sec. 41, sub-sec. 9. 
Sub-secs. 8 and 9, joined by the conjunction “and,” read as 
follows:—

8. Every road declared a public highway by any procès verbal, by-law or 
order of any grand voyer, warden, commissioner or municipal council, legally 
made, and in force when this Act shall commence shall be held to be a road 
within the moaning of this Act, until it be otherwise ordered by com intent 
authority.

9. And any road left open to and used as such by the public without con
testation of their right, during a period of 10 years or upwards shall bo held 
to haw been legally declared a public highway by some competent authority 
as aforesaid and to be a road within the meaning of this Act.

This sub-section 9 formed part of the Act of municipalities 
and of roads. After several attempts, more or less successful, 
to establish municipal authorities in Lower Canada the Legisla
ture, in 1855, passed this law of municipalities and roads, which
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established the municipal organisation which is yet largclv main
tained in the Province of Que lier. The Legislature, by this 
Act. placed the administration of highways under the control 
of municipal authorities and at the same time created municipal 
councils. Up to about this time the administration of highways 
had lieen in the hands of the superintendent of roads and the 
legislature deemed it proper to take away the jurisdiction from 
this official in order to place it in the hands of persons who would 
ho directly elected by the people.

It was evidently intended by the text which we are about to 
recite to determine what would be roads which would fall under 
the control of this new public body which is called the “Muni
cipal Council.”

By sub-sec. 8 all the roads as to which procès-verbal had lieen 
issued should lie considered as public roads, and as to those for 
which no ordinance could lie produced the fact that they had 
been open for 10 years would lie considered sufficient proof of their 
quality as public roads.

The Act of 1855 was re-enacted in 1801 but no traie of sub-sec. 
9, of sec. 41, of the Act of 1855, can be found in the re-enactment. 
Nor do we now find it in the Municipal Code enacted in 1870. 
Why? It is because, in my opinion, this provision of the Act 
of 1855 had only been made to affect the loads then in existence 
and there was, therefore, no necessity to continue to place it in the 
statute. It was an Act essentially temporary.

In the present case the evidence does not establish that the 
road in question existed in 1845, that is to say 10 years lie fore the 
Act of 1855. Consequently the appellant cannot have authority 
under this Act to invoke the ten-year prescription.

In these circumstances I have come to the conclusion tliat 
the judgment of the Court of Appeal which has maintained the 
action négatoire of servitude of the resjxmdent should lie affirmed 
with costs.

The appellant should be allowed to have, up to June 15, next, 
to fill in the well and remove the pipes.

Mignault, J.:—The respondent sues the appellant, by action 
négatoire, alleging that he is owner of the Ixits 2, 3 (part), 4, 
5, 6, tia and 7 of the Cadastre of St. Octave de Métis; that the 
appellant is owner of an adjoining immovable and that lie exercises

CAN.
iCc.

G AUNTIE AV

Page.

Brodeur J.

Mignault, J.



180 Dominion Law Retorts. (55 D.L.R.

CAN.

sTc.
Gauvrkau

Page.

MigBAUlt. J.

without right a servitude of digging a well upon the immovaljr 
of respondent; and the respondent asks that his immovable be 
declared free from any such servitude and that the appellant be 
forbidden to exercise it in future.

The appellant contests this action and alleges that the lots 
6 and 6a where his well and water-pipes are situated do not belong 
to the respondent, but have been for more than 40 years a public 
road by dedication, user by the public and destination by the 
respondent and his predecessors in title, and he asks for dismissal 
of the action. By an amendment the appellant invokes against 
the action of the respondent the prescription of 30 years without 
saying for whose profit this prescription would lie acquired.

The action of the respondent was dismissed by the Superior 
Court but its judgment was reversed by the Court of Appeal, 
(1918), 27 Que. K.B. 490, and the appellant asks us to restore the 
judgment of the Superior Court.

The sole question discussed in these decisions is the question, 
which assuredly is not new, of whether or not the land on which 
the appellant claims to exercise the right of digging a well has 
becotne a public road by destination of the owner, or by the thirty 
year prescription, and all the decisions, very numerous, of our 
Courts, upon destination as a means of establishing a public 
road have been cited. That is the sole defence which the appellant 
sets up against the action of the respondent, and this defence vas 
open to him liecause, if well founded and if the land in question 
did not lielong to the respondent, his action négatoire, founded upon 
his right of ownership, alisolutely lacks any basis in law.

As briefly as possible, first, liecause I have said that the question 
raised is not new, I will state the conclusions which I believe should 
be adopted.

And first the thirty-year prescription—if really it can be 
invoked under the Civil ( 'ode of Quebec as a means of establishing 
a public road—does not appear to me to have been acquired in 
this case. This prescription is necessarily founded upon the 
possession which by the terms of art. 2193 C.C. should lie con
tinuous and uninterrupted, peaceable, public, unequivocal and as 
proprietor. The public who pass freely over a road cannot be 
regarded, in my opinion, as having possession of it, and even 
if it has a kind of possession, it cannot be said, especially in the
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ow submitted, that this possession ia non-equi vocal and aa owner. 
It ia especially a promiscuous possession, and none of those who 
pass over the road performs an act of ow nerahip. ( )ur law forbids 
prescription as a mode of acquiring servitude although the ('ode 
Napoleon admits it with certain restrictions which can probably 
explain some opinions of authors in France; and I cannot believe 
that by repeated acts of passage which could not create the servi
tude of passage, and which would not lie the possession required by 
art. 2193, it is possible to change by prescription private land 
into a public road, moreover prescription should tie pleaded and 
can only exist, in my opinion, in favour of those for whose profit 
it runs, and the appellant is not such in this case.

But viewing the prescription invoked by the appellant as 
really connected with the destination of the land in question as a 
public road, I will, in a few words, explain the circumstances of 
the case.

Tlierc aie at St. Octave de Métis two roads which cross at right 
angles, the Front or Maritime road and the Church or Kent road. 
The grandfather of the respondent, Henry Page, had land liordcr- 
ing upon both and having built a house some distance from them 
he opened a road communicating with the tw o and passing tiefore 
his house which still exists. This rood appears to have always 
been open at both ends, except that it is claimed that Page closed 
it in winter by placing stakes at the two entrances, and it was 
closed on each side, except that before the house and the farm of 
Page it was only closed on one side. Vp to about 30 years ago 
the poet office of the locality was in Page's house, and the latter 
also had a store. The public passed freely over this road as well 
to reach the store and post office as to traverse the route when 
going from the Maritime road to the Kent road, and reciprocally. 
The road was always maintained by the Pages, but, in the summer 
of 1910, the municipality sent a person to put a little sand on it. 
When the Cadastre of the Parish w as prepared, in 1877-78, by the 
witness Lepage, William Page, son of Henry Page and father 
of respondent, furnished him with information on the matter of 
these lands, and Lepage gave a number upon the official plan to 
the road, by reason, he says, of the information that he received 
from Page.
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In 1881 William Page sold to the apjMdlant’s mother a parrel 
<if land situated at the angle of tlip Page mad ami the Maritime 
mad, which is the land served hv the well of which the respondent 
complains. The deed of sale describes the parcel as Is-ing ‘‘along 
the short mad on the property of the plaintiff.”

This sliort mail is that which it is alleged has become a pul die 
mad, and the respondent claims that the description made in the 
dm! shews that William Page claimed, in 1881, the ownership of 
this road.

Such are briefly enough the1 salient facts upon which is based 
the contention that the Page mad had become a public mad by 
destination of the owner. There is no dispute as to these facts 
and the case depends upon the conclusions or inferences which 
may 1m- drawn from them.

The creation of a public road by destination or by “dedication" 
as it is called, has been recognised in the Province of Quelw, 
wrongly, perhaps, by a long aeries of decisions, but it necessarily 
supixises as does every act of abandonment of rights, an unequivo
cal intention by the owner of the land to al «union it to the public 
This unequivocal intention appears to me to Im« wanting hen* 
because the opening of the- road is explained by the situation of 
the house of Henry' Page, and by the fact that he kept a stoic and 
the post office, and it became necessarily' as well for his own needs 
as to permit his customers and the public to come to his store and 
the post office-, to establish a way of communication in order to do 
so. That he had pawed over all the right to use the short cut 
between the Maritime road and the Kent road does not prevent 
the conclusion tliat the intention of Page had only l>een to give 
access to his own promises and shews at the most that Page did 
not strictly control the traffic over his road.

There is invoked in this ease, as is usual, the Act 18 Viet. 1855, 
ch. 100, art. 9. In the case of Harvey v. Dominion Textile Co., 
50 D.L.R. 746, 56 (’an. S.C.R. 508, my honourable colleague 
Anglin, J., demonstrated in a satisfactory manner, in my opinion, 
that this Act, which dates from 1855—if really it is not a provision 
of a nature purely transitory'—can only be applied to roads which 
were open to the public 10 years before it was passed. I accept 
this interpretation and it follows that the Act cannot be invoked 
in this case.
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Rut I believe that we are in presence here of a cane in which 
arts. 749 and 750 (the second Ixing the counterpart of the first) 
of the Municipal Code of 1870 apply and that the road in question 
has all the characteristics of the road of tolerance mentioned in 
these articles. Rut, the chief observation to he made, the land 
of such a road remains the prof>crty of him who oj>ened it although 
under art. 752 of the Municipal Code the land of ordinary muni
cipal mails ludongs to the munici]Mility. It is mn'cssary to state 
that the comparison of the text of arts. 749 anil 750. and of art. 
752 of the old Municipal ( 'ode (arts. 404 and 400 in the new Code) 
is not very satisfactory, because the road of tolerance is a munici
pal road (art. 749) and yet by the difference of the municipal 
roads mentioned in art. 752. its site remains the property of him 
who opened it. Rut grunting hem that arts. 749 and 750 apply, 
it results therefrom that the respondent is owner of the site of 
this road and that the public (so long as tin* road is not legally 
closed and it is not necessary here to say whether or not the 
owner, as he has Itecn adjudged, can close it) have only the right 
of passing over it. This right of passage over this mail does not 
give to the appellant the right to dig a well and lay water pi]>es. 
It follows that the ground of defence which the ap]x>llant sets 
up to the action of the respondent is not well founded.

One question which 1 reserve and upon which it is not necessary 
that I should now give a decision, is whether or not them can be 
invoked the doctrine of the lnglish origin of “dedication” in the 
localities to which the Municipal (’ode applies.

hi other words, is there in these localities any other dedication 
than that recognised by the articles of the Municipal Code al>ovo 
cited? This question is important and I certainly would not 
undertake to decide it before it has been the subject of full argu
ment before us.

It is regrettable that the parties instead of raising this great 
discussion had not come to a friendly agreement because it is the 
attempt of the appellant to provide himself with drinkable water 
which gave rise to this action. The respondent does not appear 
to suffer any prejudice on account of the wrell and wratcr pipes of 
the appellant, and with a little goodwill and without sacrificing 
any real light, the parties would have been able to live together 
as good neighbours. Rut each of them held himself to his strict

CAN.
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C*N~ and absolute righto and as the apiiellant cannot acquire a servitude
8. C. without title and as he has not succeeded bi contesting the right

Gauvbeac of ownership of the respondent, his defence should he dienisxxl.
I ani of opinion that the judgment of the Court of Appeal should 
be confirmed with costs. The delay given by the latter l <mrt 
to fill up the well, take up the pipes and replace the land in the 
same condition as it formerly was, should lie extended to June 15

Appeal dismissal.1920.

ISMAN r. WIDEN AND BULLOCK.SASK.
C. A. Saokatchenan Court of Ap/nol, llaultoin, Xtulaml* and Lanun.1. JJ t

Notvmber 1, 1910.

Landlord and tenant (5111)—30)—Lease—Acceptance op rent Ti km.
IV l Tinv nr tpvivcv.— Vt erii'l1 —Pdiuicitiivoci nv odicu ......I NATION OF TENANCY—NOTICE—PROCEEDINGS BY ORIGINATING 
summons—When allowable.

By accepting rent due for premises held under a lease the landlord 
admits the tenancy until the expiration of the time for which the rent is 
paid, although he has previously given notice terminating the tenancy 
for breach of covenants, and before he can commence proceeding* by 
originating summons under Rule 600 (Sask.) against the Iwm as at 
overholding tenant, he must do something to terminate the lease, and 
notice in writing after such termination must be given to the tenant.

St Element. Appeal by both parties from a Judge in Chandlers in an action
by originating summons under Rule tiOO Sask. Rules of Court 
against defendants as overholding tenants. The plaintiff appealed 
on the ground that as he had obtained possession of the premises 
by a writ of possession issued pursuant to the order of the Master, 
the Chandler Judge could not relieve the defendants from the 
forfeiture and the defendant Widen on the ground that the local 
Master had no jurisdiction to make the order which he originally 
made.

/’. H. Cordon, for appellant; P. M. Andernon, K.C., for respond- 
ents.

HAaJuia, c.i.s. Maultain, C.J.S., concurs with Newlaniw, J.A.
Newtaada. J.A. Newlanns, J.A.;- The plaintiff issued an originating sum

mons under Rule 600 of the Rules of Court against the defendant! 
as overholding tenants, for wilfully overholding after the termina
tion of the term and after notice in writing given for possession 
of the premises. The grounds upon which he claims that the 
term has terminated are, amongst others, a breaeh of the covenant
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against gambling and a breach of the covenant to give the I Kind of 
a guarantee company for the sum of 82,000. The lease in question 
was dated April 22, 1919, and was for a term of 5 years. On 
May 5, 1919, the defendants were convicted of keeping a common 
gaming house, and no bond of a guarantee company had lieen 
given up to the time of the issuing of the originating summons.
On November 28, 1919, the plaintiffs served on tlie defendants a N 
notin' requiring them to make good their defaults, so far as the same 
were capable of being remedied, w ithin 10 days, anil on December 
20, 1919, served the defendants with a notice in writing that the 
lease was at an end and that the plaintiff would re-enter on 
Deccmlier 28, 1919. Plaintiff also states that he attempted to 
re-enter, hut was ejected by defendants. On January 27, 1920, 
the defendants paid the rent up to January 22, 1920, and plaintiff 
accepted same. These proceedings against the defendants were 
commenced by originating summons on February 27, 1920.

By Rule 1 of the Rules of Court every action except where 
otherwise provided shall lie commenced by a writ of summons. 
Rule 000 provides that proceedings by a landlord to recover 
possession of premises from an overholding tenant may lie com
menced by originating summons.

The first question to be decided is, were the defendants over
holding tenant s at the time of the originating summons? Other
wise these proceedings could not lie taken against them, but 
plaintiff should have proceeded by writ of summons.

The acceptance of rent by plaintiff on January 27, 1920, 
admitted that the tenancy continued until January 22, 1920, 
the date to which the rent was paid up, and waived the breach 
of all covenants on the part of the defendants prior to that date. 
(Rex v. Paulson (1920), 54 D.L.R. 331, decided by the Privy 
Council.) The tenancy did not, therefore, terminate liefore that 
date. The Landlord and Tenant Act, 9 Geo. V’. 1918-19 (Sask.), 
ch. 79, sec. 40, provides that, where a tenant wilfully holds over 
after the determination of the term and after notice in writing 
given for delivering the possession thereof by his landlord, such 
tenant so holding over shall pay to the landlord double the yearly 
value of the land so detained for so long as the same is detained, 
to be recovered by action in any Court of competent jurisdiction, 
against tlie recovery of which penalty there shall be no relief.
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The notice* required by this section for the delivery of possession 
is a notice that can Ik* given only after the determination of the* 
term. This notice* is a rendition piecedent to the te*nant ! icing 
liable to double rent. In these* proceedings the* plaintiff claims 
double* rent as we* 11 as an order for possession. In my opinion 
he cannot suee-eeel, unless the notice give n by him on Novemlei 
28, 1919, or the final notice given on December 20, 1919. an* 
sufficient to satisfy the* Act.

Penton v. Barnett, [1898] 1 Q.B. 270, was cited to us as an 
authority for the fact that this notice was sufficient. In that 
ease* the lanellorel gave* the* te*nant a notiez to repair within 3 months 
unele*r tin* Conveyancing Act. Thre*e elays afterwarels tlie tenant 
paie! his rent, but the* ( 'emit he*lel that, the breach of the covenant 
to repair lK*ing a continuing breach, notie** given prior te» the* 
payine*nt of the rent was sufficient under that Act. This decision 
gexB no further than this, that, in an action claiming possession 
of the premises for breach of a covenant, a notice given under the 
provisions of the Conveyancing Act was sufficient to comply with 
that Act although the plaintiff hael accepted tent subsee|in nt to 
the giving of the notiee, the bre*ach of covenant having continued 
until the action. The provisions of the Conveyancing Act are* 
similar to sec. 10, sub-sec. 2, of the Lanellorel anel Tenant Act, 
which provides that a right of re-entry or forfeit ure for a breach of a 
covenant shall not Ik* enforeeable by action or otherwise* unless 
and until the lessor serves on the lessee a notice specifying the* 
particular breach complained of, anel if the breach is capable* e»f 
remedy, requiring the* le-ssee* to remedy the breach, anel tin lessee 
fails within a reasonable time thereafter to remedy the breadi.

The notice give*n in this ease* would, under that eiecisiem, lie-a 
sufficient notice* to enable the plaintiff to e*nfore« his right of 
re-entry anel forfeiture of the lease by action, but it is not a suffi
cient notice* to make the ele*fe*ndants overholeling tenants and 
liable for double rent uneler these proceedings.

As the payment of rent up to January 22, 1920, admits the* 
continuation of the tenancy up to that date*, something must be* 
done by the landlord subsequent thereto to terminate the least*. 
He cannot accept rent from defendants as his tenants up to 
January 22, 1920, and at the same time claim that the lease was 
terminated on Dece*ml»er 20, 1919.
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It cannot be claimed that the lease is terminated by these 
prtxredingn. because they can only he taken against an over- 
holding tenant, tliat is, tlie lease must have lieen determined 
and a notice in writing after such termination lie given to defend
ants, before plaintiff could proceed under Rule 1100 by originating 
summons.

I am, therefore, of the opinion that the appeal should lie
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New Unde, J.A.

allowed with costs.
Lamont, J.A.:—The plaintiff by an indenture made April 22, Lwoot. j.a. 

1919, leased to the defendants the premises known as the King 
George Hotel, Kamsack, together with the furniture and other 
personal property therein, for 5 years, at a rental of 1450 per 
month, payable on 22nd day of each month. The lease contained 
the following provisions:—

And it is expressly agreed by the lessees that should any gambling lie 
carried on in the said hotel with the knowledge or consent of either of them 
, . . the provisions of this lease shall be null and void and the time here 
granted at an end and the lessor shall be entitled to immediate possession of 
the said premises . . .

The lessees covenant and agree to provide a bond of indemnity in the 
penal siun of 12,000 to be made by an indemnity and Ixmd company on the 
trustee list for the Province of Saskatchewan, in favour of the lessor conditioned 
on them maintaining, replacing and at the end of the said lease delivering to 
the said lessor, the (lersonal property leased and demised . . .

The lease also contained a provision for re-entry by the lessor 
for non-payment of rent, also non-performance of covenants.
The defendants entered into possession on April 22. Two days 
later gambling was carried on in tlie hotel, and Ixith defendants 
were convicted of permitting it. Shortly afterw ards tin* defendant 
Bullock retired f rom the business. From that t ime tint il November 
28, 1919, the defendant Widen paid the rent every month to tlie 
plaintiff, who accepted the same. On November 28, the plaintiff 
gave notice to the defendant to remedy w ithin 10 days a number 
of defaults specified in the notice, particularly his default in 
furnishing the indemnity bond of 82,000 provided for in the lease, 
and which up to that time had not lx*en furnished, or make com
pensation in damages for the lack of said bond. The notice also 
stated that the lessee had been convicted of permitting gambling 
on the hotel premises, but did not ask any compensation therefor.
The notice concluded with a declaration that, unless the defaults

14—56 D.L.R.
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siNN-ifiod were remedied within 10 days, the plaintiff would take 
steps to forfeit the lease. The defendant Widen did not u ithin 
tlie time specified secure the required liond. On Deœmlw-r 20 
the plaintiff notified Widen that the lease was at an end. On 
January 27, 1920, the plaintiff accepted a cheque of $200, living 
the balance of the lent to January 22, 1920, and on February 27 
tie took out an originating summons and asked for an order for tin- 
possession of the premises, and for an order for payment of double 
the yearly value of said land so detained. On the return of the 
originating summons the local Master held that there had levn a 
forfeiture of the lease, on two grounds: (1) that the lessees had 
failed to furnish the required bond, and (2) that the lessees had 
licen convicted of permitting gambling on the premises. He also 
held that he had no jurisdiction to relieve against the forfeitun-. 
and made an order that the lessees vacate the premises by ,1 unt
il, 1920, and in default of their so doing, a writ of possession 
would issue1. The defendant Widen apfiealed from this order 
to a Judge in Chandlers. The Chandler Judge held that by the 
receipt of rent after he was aware of the conviction for allowing 
gambling on the premises, the plaintiff had waived all rights to 
forfeiture for that breach. As to the defendants’ failure to furnish 
the l>ond called for in the lease, he affirmed the judgment of the 
local Master that such failure entitled the plaintiff to have the 
lease declared forfeited, but as the defendant Widen had, More 
the hearing of the application in Chandlers, furnished the required 
bond, he was entitled to be relieved from the forfeiture, and an 
order to this effect was made. From that order both partie» 
appealed to this Court, the plaintiff on the ground that, as he 
liad obtained possession of the premises by a writ of possession 
issued pursuant to the order of the Master, the (’handier Judge 
could not relieve the defendants from the forfeiture ; and the 
defendant Widen on the ground that the local Master had no 
jurisdiction to make the order which he originally made.

The proceedings by way of originating summons are taken 
under Rule COO, which reads as follows:—

600. Proceedings commenced by originating summons in the Supreme 
Court of Judicature in England may be so commenced under these rules, 
unless otherwise provided, and proceedings by a landlord to recover posscssioi 
of demised premises from an overholding tenant may be so commenced.
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It will lie oliaerved that the proceedings by a landlord provided 
(or by this rule are limited to the recovery of jxihsession from an 
mrrholding tenant. The first question, tlierefore, is: Was the 
defendant Widen an overholding tenant"

An overholding tenant is one w ho holds possession of tlie 
demiseii property after his lease has expired or liven determined. 
Had the leaae in this caae I wen detennined alien the plaintiff 
issued his summons? On January 27, after the notices aliove 
referred to liad been given, the plaintiff accepted payment of 
the lent up to January 22. This was a recognition by him that 
the lease was a valid and subsisting lease up to the 22nd.

In the recent case of Rex v. Paulson (1920), 54 D.I-.H. 331, the 
Judicial Committee of the Privy Council held that a landlord 
by receiving rent from his tenant with full knowledge of a breach 
of revenant by the tenant invok ing a liability to forfeiture of the 
lease, shews a definite intention to treat the lease as suteisting, 
has made an irrevocable election to do so, and can no longer avoid 
tlie lease on account of such breach. This principle is applicable 
even though the lease contains a provision requiring a waiver to he 
expressed in writing, and may apply own though the rent is 
expressed to he only accepted conditionally. A provision that 
failure by a lessee to do certain things “shall subject the lessee 
to tlw forfeiture of the lease and to resumption of the land” by tlie 
lessor, merely means that the lessee shall render himself liable to 
have his lease forfeited at the option of the lessor. Even where 
such a condition is most atwolute in form the lease is only void at 
the option of tlie innocent party.

All breaches of the provisions of the lease were, therefore, 
waived up to January 22, 1920. The breach of the provision 
requiring the lessees to furnish a Imnd was, however, a continuing 
breach, which entitled the plaintiff to take proceedings to forfeit 
at any time after January 27. He took no steps whatever to 
forfeit it until he issued his originating summons. Up to that 
time, therefore, the defendants were not overholding tenants, 
because, as pointed out by the Judicial Committee in the case 
above referred to, the lease was not void on breach of condition, 
but only voidable at the option of the plaintiff. It was therefore 
necessary for him to elect to avoid it before the lease could be said 
to I* determined. His only act of election was the issue of the
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summons. The issuing of the summons asking for possession 
did constitute an irrevocable election on his part to determine 
the lease, but, until he took that step, the defendants were rightly 
in possession under the lease and not overholding tenants. Not 
being overholding tenants prior to the issue of the originating 
summons, it was not open to the plaintiff to take proceedings to 
recover possession by way of such summons. The whole pro
ceedings, therefore, were abortive.

The appeal of the defendant Widen should be allowed with 
costs, the orders made, tx>th in Chandlers and by the local Master 
set aside, and the application by way of originating summon*
dismissed with costs. Appeal allowed.

MONTREAL TRUST Co. v. RICHARDSON.

Ontario Supreme Court, Appellate Division, Meredith, C.J.U., Madam. 
Magot and rerguoon, JJ.A. June 25, 1920.

Contracts (§ II D—175)—For purchase of stock of company-Con
struction—Evidence.

The parol evidence as to the circumstance which led to the making of 
an agreement to purchase and pay for 100 shares of the capital stuck of 
a company, and the language of the agreement itself, shewed that it was 
not an absolute and unconditional agreement to purchase, but was an 
agreement to do so if $150,000 of the shares were not taken up hy the 
public, and when the $150,000 of stock was taken up, the liability under 
the agreement was at an end and a pledge, of it passed only the contingent 
liability that the original maker had undertaken.

Appeal by defendant from the judgment of Rose, J. 11920). 
40 O.L.R. 598. Reversed.

A. II. Cunningham, for appellant.
J. L. Whiting, K.C., and J. B. Walkem, K.C., for respondents. 
The judgment of the Court was delivered by 
Meredith, C.J.O.:—Tliis is an appeal by the defendant from 

the judgment, dated the 7th January, 1920, which was directed 
to lie entered by Rose, J., after the trial before him, sitting with
out a jury, at Kingston, on the 17th November, 1919.

The action is brought to recover the purchase-money of 100 
preferred shares of the capital stock of Canadian Jewellers Limited, 
of $100 each, which it is alleged that George T. Richardson, 
deceased, whose executor the appellant is, agreed to purchie 
from J. A. Mackay & Co. Limited, at 95 per cent, of the par 
value of the shares, the deceased to receive, in addition to the 100
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shrnrs, 50 per cent, of their par value in “the I onus common 
stock of the company," and it is also alleged that it was “under- 
stool that the underwriting might lie pledged or hypothecated 
with any hanking institution for advances to lie made on the 
security of the said subscription.” It is further alleged that 
J. A. Mackay & Co. Limited accepteil the said subscription, 
sml by an agreement in writing, dated the 30th October, 1914, 
“transferred or pledged the same to the respondents aa collateral 
security for advances made by them, the amount at present due 
in respect thereof lieing the sum of *123,522,09.” It is alleged 
that a copy of the agreement of the 30th October, 1914, was served 
on the deceased on the 23rd Deremlier, 1914, and that on the 
30th April, 1917, the "proper stock certificates" were tendered 
to the appellant and demand made for payment of the amount 
claimed to lx1 due by tlie deceased to the respondents, and that 
the original contract of the deceased and the original agree
ment between the respondent and J. A. Mackay & Co. Limited 
were at the same time shewn to the appellant.

The defence to this claim is that the agreement upon which 
it is based w as procured by Henry Tinmnis, the agent and asso
ciate of J. A. Mackay 4 Co. Limited, for the purpose of the deceased 
taking part in an underwriting of *150,(XX) of the stock of Can
adian Jewellers Limited, which was a company being promoted 
by Tinunis and J. A. Mackay 4 Co. Limited, and which stock 
that company had undertaken to sell. The agreement is attacked 
on the ground that it was procured by means of false and fraud
ulent representations by them, and fraudulent concealment of 
material facts which it was the duty of Timmis and J. A. Mackay 
4 Co. Limited to disclose; it is also alleged that the $150,000 of 
stock of Canadian Jewellers Limited was disposed of by J. A. 
Mackay 4 Co. Limited, and that there was, therefore, no liability 
on the part of the deceased to take the 100 shares.

Shortly stated, the contention of the appellant is, that the 

agreement on which the action is based, in its legal effect, did 
not operate as an absolute agreement to purchase the shares, 
but only to do so if the *150,000 of shares were not otherwise 
disposed of by J. A. Mackay 4 Co. Limited, in other words, 
taken up by the public ; and that, the *150,(XX) having been dis-
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posed of, the liability of the deceased came to an end, and he «$ 
entitled to the bonus shares which, according to the terms of 
the agreement, he was entitled to receive.

The respondents dispute this, and further contend tint, 
whatever might have been the deceased’s rights as against J.A. 
Mackay & Co. Limited, the deceased having agreed that "the 
underwriting may be pledged or hypothecated with any hanking 
institution as security for advances,” those rights cannot lit 
set up against them as pledgees of the agreement.

The agreement entered into by the deceased, in my opinion, 
in fact and in its legal effect, was not an absolute and uncon
ditional agreement to purchase and pay for the 100 shares, but 
was an agreement to do so if $150,000 of the shares which J.A. 
Mackay & Co. Limited had subscribed for and were aliout to 
put on the market, were not taken up by the public.

The parol evidence as to the circumstances which led to the 
making of the agreement, and the language of the agreement 
itself—which speaks of it as an “underwriting”—makes this 
clear, and ire feed that is not seriously disputed by the respond
ents. What they do dispute is that it was only in respect of 
$150,000 of the stock that the deceased was to underwrite, and 
they say further that, even if the appellant’s contention as to 
this prevails, they are, nevertheless, as pledgees, entitled to 
recover, because they had no notice of the conditional nature 
of the agreement, and because of the provision as to the pledg
ing or hypothecation of the “underwriting” to which 1 liave 
referred.

Canadian Jewellers Limited was promoted by Timniis and 
J. A. Mackay & Co. Limited. It was formed for the ptirpca 
of taking over several jewellery businesses which Timniis hid 
acquired. The authorised capital stock was to consist of $2,500,000 
of preferred shares, $600,000 of which it was proposed to issue, 
and a similar amount of common shares, of which it was proposed 
to issue approximately $450,000.

The promoters concluded that, with what they could dispose 
of of the surplus merchandise of the concerns whose businesset 
had been acquired, the new company, with $150,000 of stock I 
which the Mackay company had undertaken to sell to their clients I 
would have ample cash capital, and in Timmis’s letter to the |
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deceased, of the 8th September, 1911, which contains that state
ment, the writer says: “so that it is exceedingly improbable that 
any payment whatever will ever lie called on the umlrrtaking."

Tliis letter was what led to the making of the deceased's 
agreement, and, in my view,evi<lenced the nature ami extent of the 
obligations which the deceased was inviter! to enter into. The 
stock-lerlger of the company sliews that, at the date of the deceased's 
agreement, no shares had liecn subscrilied for by J. A. Maekay 
4 Co. Umited, but later on, in the month of Decemlier, a large 
numler of shares, far exeeetling the *150,000, w as allotted to that 
company.

It will have lieen noticed that in Timmis's letter he does not 
say that no payment from the deceased will le called for, but 
tlint it is “exceedingly improbable tliat any payment will be 
railed for." The meaning of tliat is, I think, that it is exceedingly 
improbable that the $150,tXH) shares wiiich it is said the Mackays 
hail undertaken to sell, will not lie sold by tliem, and therefore 
highly improbable tliat the deceased will be called on to pay 
anything. Why? Because lie was to pay only in the event 
of tlie $150,000 not being taken up by the public. Tliat tlie agree
ment w as subject to some condition as to the event on the happen
ing of which the deceased's obligation would lie satisfied, is clear, 
and I am at a loss to understand what the condition was, unless 
that the $150,000 stock wiiich the Mackays had undertaken to 
sell should not lie taken up by the public. Surely it was not 
intended that he must continue liable until the whole 82,500,000 
should be taken up.

1 come, therefore, to the conclusion that, if and wiien the 
$150,000 of stock w as taken up, the deceased’s liability as lietween 
him and J. A. Maekay & Co. Limited ceased.

Tliere remains the question as to whether the respondents 
arc in any lietter position tlian was J. A. Maekay & Co. Limited, 
and that question should, I think, tic answered in the negative; 
and, in my view, none of the eases cited by counsel for the respond
ents has any application.

Tlie deceased's agreement provided tliat his “underwriting" 
night Is: pledged or hypothecated. It was plain, therefore, 
tliat his agreencnt to take and pay for the shares was not an 
atisolutc one, but was conditional upon the shores in respect of
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ilition wa*. What they are seeking to do is to enforce the agree, 
n cut as an unconditional and absolute agreement to take and 
pax for the sliares. Tlie agreen ent shews on its face that it 
was not such an agreement, but only an underwriting agreen eat;

M.Tcdith.c 1.0 an,i tt|lat (he authority to pledge or hypothecate means is, that
it n ight lie given to a banking institution as security for advance*, 
and, assuming that the pledge of it passed anything to the res] wind- 
ents, it passed only the contingent liability that the deceased 
had undertaken, namely, a liability* to take and pay for the share* 
if the *150,000 of the shares should not lie taken by the publie 

There wen* other questions discussed upon the argument; 
but, as I have come to the conclusion which I have mentioned, 
it is unnecessary to consider them.

For these reasons, I would allow the appeal with costs and 
substitute for the judgment which has lieen directed to 1** entered 
judgment dismissing the action with costs.

Appeal allot' ni.

CAN. AMERICAN RED CROSS v. GEDDES BROS.

sTc Suitreme Court of Canada, Davies, C.J., Idington, Duff, .4 ngliti and M ignault,,/./ 
Oetohn It, 19tO.

Sale (§ III—45)—Of hoods—Notice of intention not to dei.ivkr—
ItKiHT OF PURCHASER TO TREAT CONTRACT AH AT AN END.

Notice of intention not to deliver goods in accordance with the terms 
of a contract is notice of intention to rescind the contract and cut it leu 
the other party to agree to the contract being put an end to, subject to 
the retention by him of his right to bring an action for such wrongful 
rescission, and such other pprty may bv his conduct in effect declare that 
lie also treats the contract as at an end, but if he adopts the renunciation 
lie has no action for wrongful rescission.

[(leddes Hr ok. v. Amerieun Red Cross (1920), 52 D.L.R. 547, 47 O.L.K. 
163, reversed; Johnstone v. Milling (1886), 16 Q.B.D. 460, Scarf v. Jardine 
(1882), 7 App. Cas. 345, followed.]

Statement. Appeal by defendants from the judgment of the Supreme 
Court of Ontario, Appellate Division (1920), 52 D.L.R. 547, 47 
O.L.R. 163, in an action for the price of yarn sold by the plaintiffs 
to the defendants, or for damages for refusal to accept yam ordered 
by tlie defendants. Reversed.

I). !.. McCarthy, K.C., for respondent.
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Davies, C.J.-—This action is one 1 nought to recover damages 
for non-acceptance by the defendants, appellants, of a quantity 
of woollen sweater yam tendered by tlie plaintiffs under a contract, 
called throughout Order 1788, for tlie sale by the plaintiffs to 
the defendants of 20,000 pounds of such yam.

There is no dispute lietween the parties as to the facts and 
the single question argued at Bar and to lx; disposed of on this 
appeal is whether an unequivocal and absolute written renuniea- 
tion by the plaintiffs of their contract for the delivery of the yarn 
contained in a letter of October 2, 1918, had l>een adopted by the 
defendants.

On the receipt of plaintiffs’ letter of renunciation the defend
ants' manager. Reed, gave instructions that the contract was to 
lx- marked “cancelled” on the defendants’ records, and it was 
so marked, but no letter was written to plaintiffs notifying them 
that their renunciation of the contract had lx*en accepted. The 
defendants had forwarded written instructions to the plaintiffs 
as to the shipping of the yam dated the same day as the plaintiffs 
had sent their renunciation letter. The letter covering the shipping 
instructions sent by the defendants, and that embodying the 
renunciation by the latter of the contract crossed each other.

The plaintiffs, however, when they received these shipping 
instructions knew they must have l)een forwarded before, the 
receipt by the defendants of the plaintiffs’ letter of renunciation 
of tin- contract.

After October 5, when these crossing letters were received 
by the respective parties, one sending shipping orders, and the 
other renouncing the contract, there were no further communi
cations between them respecting this yam now in dispute, living 
Order 1788, until December 10, 1918, when portions of the yam 
were offered for delivery to the defendants, and were refused. 
Hut it does not seem to me that this sulisequent offer materially 
affected the legal position of the parties.

The contention on the part of the appellants was that the 
plaintiffs’ letter of October 2, 1918, living an unequivocal and 
absolute refusal to carry out contract 1788, was received and 
adopted by the defendants, who at once cancelled the order in 
their records. They further contended that the plaintiffs’ failure 
afterwards to deliver the 4,000 jwmnds of spot yarn, immediately
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on receipt of shipping instructions, and the first monthly instal
ment of 2,000 pounds within a month after receipt of 
instructions, was evidence that they were aware the defendants 
had accepted their repudiation.

The question then, it seems to me, in every such case must 
be whether under the proved facts adoption of one party to a 
contract of its repudiation by the other party may be inferred 
from the proved facts, or whether an actual notice of acceptance 
or adoption must be given by the party receiving notice* of the 
repudiation to the party repudiating.

It seems to me from reading the authorities that such an 
actual notice of acceptance or adoption is not necessary but that 
adoption may be reasonably inferred from all the circumstances as 
proved.

It would, of course, have lieen 1 letter business on the* part of 
the defendants to have acknowledged and accepted plaintiffs' 
letter of renunciation, but that they as a fact did accept it is 
proved by the evidence of their having cancelled the* order in 
their records. Then, what view did plaintiffs entertain on tin* 
crucial point of their repudiation having lieen accepted? Undoubt
edly they fully understood and believed it had been, as the evidence 
of Geddes clearly shews. He says:—

Q. Now did you receive any reply to your letter of October 2nd? A. No. 
Q. Then what did you do? A. Well, I waited about three weeks, ns near m 
I can recall, and was firmly convinced—I waited what 1 thought was a reason
able time—and felt Mr. Reed was taking our letter as final, and tho order 
would lie cancelled.

It is true, lie afterwards changed his mind, for reasons lest 
known to himself, without giving defendants any notice, or inquir
ing from them whether they were satisfied with his renunciation 
of the contract or not.

However, we have here the explicit evidence1 of the letter 
of renunciation ; its receipt by defendants; the cancelling of the 
order in its books, and the firm conviction sworn to by the renounc
ing party that the contract w as at an end. No notice of any kind 
was sent by the plaintiffs of their desire or intention to withdraw 
their renunciation while, as a matter of fact, they failed to deliver 
or offer delivery of two instalments of yam which the* contract 
specifically called for, namely, 5,000 jiounds as soon as reasonably 
possible after October 5, and 2,000 pounds which should have

99
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been forwarded al>out November 5. In my judgment, the fair 
inference which should be drawn from all these proved facts is 
that the contract had been put an end to by consent and assent of 
both parties.

I can sec little difference between writing an adoption of the 
renunciation on the letter containing it, or directing the can
cellation of tlie contract renounced in the records of the party 
receiving the renunciation. In either case, it is some evidence 
of adoption of the renunciation, and a letter to the renouncing 
party, though a prudent and businesslike course, is not an essential 
nece ssary to complete the adoption in cast's w here facts proved 
allow of a fair inference of acceptance of renunciation !>cing 
drawn.

The lawr in cases of this kind is laid down by Lord Esher, 
M.R., in giving judgment in the case of Johnstone v. Milling, 
(1886), 16 Q.B.D. 400, at 407, as follows:—

Accordingly the defendant has recourse to the doctrine laid down in several 
cases cited, the best known of which is perhaps the case of Hochstcr v. De la 
Tour (1853), 2 El. & Bl. 678, 118 E.R. 922. In those cases the doctrine relied 
on has been expressed in various terms more or less accurately; but I think 
that in all of them the effect of the language used with regard to the doctrine 
of anticipatory breach of contract is that a renunciation of a contract, or, in 
other words, a total refusal to perform it by one party before the time for 
performance arrives, does not, by itself, amount to a breach of contract but 
may be so acted upon and adopted by the other party as a rescission of the 
contract as to give an immediate right of action. When one party assumes to 
renounce the contract, that is, by anticipation refuses to perform it, he thereby, 
so far as he is concerned, declares his intention then and there to rescind the 
contract. Such a renunciation does not of course amount to a rescission of 
the contract, because one party to a contract cannot by huneelf rescind it, 
but by wrongfully making such a renunciation of the contract he entitles the 
other party, if he pleases, to agree to the contract being put an end to subject 
to the retention by him of his right to bring an action in respect of such wrong
ful rescission. The other party may adopt such renunciation of the contract 
by so acting upon it as in effect to declare that he too treats the contract as 
at an end, except for the purpose of bringing an action upon it for the damages 
sustained by him in consequence of such renunciation. He cannot, however, 
himself proceed with the contract on the footing that it still exists for other 
purjxises, and also treat such renunciation as an immediate breach. If he 
adopts the renunciation, the contract is at an end except for the purposes of 
the action for such wrongful renunciation; if he does not wish to do so, he must 
wait for the arrival of the time when in the ordinary course a cause of action 
on the contract would arise. He must elect which course he will pursue. 
Such appears to me to be the only doctrine recognised by the law with regard 
to anticipatory breach of contract.
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I accept this extract as correctly stating the law on the subject 
which I think applicable to this present appeal. I find that 
the reasonable and necessary inference from the proved facts 
is that the plaintiffs’ letter of repudiation of October 2, never 
withdrawn or qualified by them, had been adopted and acted 
upon by the defendants and the contract put an end to by mutual 
assent. Bee also Front v. Knight (1872), L.R. 7 Exch. 111.

I would, therefore, allow the appeal and dismiss the action 
with costs throughout.

Idington, J.:—Geddes, a member of the respondent firm, 
tells that they wen» carrying on, in Sarnia, Ont., a retail dry goods 
and woollen business as well as jobbing when he, in the early 
part of August, 1918, went to Washington to solicit orders from 
the appellants, “for wool, knitting yam.”

He met, on tliat occasion, Heed, an associate director of tin* 
Bureau of Purchases for the appellants and they agreed on terms 
for two orders to lx1 sent respondents.

One order was to be for sock yam, which is now, save incident
ally in its résulté as shedding light on the course of the business, out 
of the question raised herein.

The other was to lx* yam for knitting sweaters. That was. 
pursuant to the agreement, reached orally, forwarded on August 
14, 1918, to respondents. It was numlx*red and will lx* referred 
to herein as No. 1788.

To induce the giving of it, Geddes had represented that 
respondents had on hand ready for shipment, 4,000 pounds of the 
desired quality.

The Order 1788, so forwarded by appellant specified 20,000 
pounds at a price of $1.80, delivery 4,000 pounds at once, and 
2,(X)0 pounds a month. Shipping instructions to lx* given later— 
and to ship, freight collect, f.o.b. Sarnia.

Presumably this was received in due course by mail a couple 
of days later.

The first response was dated August 24, 1918, and so far as 
related to Order 1788 was as follows.:—

lie your Order No. W1788 for 20,000 lbs. knitting yarn.
We regret to say there is some doubt about our ability to fill this order.
The 4,000 lbs. spot yarn was sold and delivered to the American Red 

Cross at this same price prior to receipt of your order, and the mill from whom
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we bought this yarn claims they are unable to deliver the balance. We will 
make every effort to secure this delivery, and will force the issue at once, and 
if we receive all or any part of it, will deliver it as per your order.

On ScpU*ml>cr 26, 1918, tin* appellant wrote as follows:
Sarnia, Canada, 
Sept. 26, 1918.

Messrs. Geddes Bros.,
Sarnia, Canada.

Gentlemen:—
We write you in reference to order numbers W' 1787, calling for 35,(XX) 

pounds of worsted yarn, and order W1788, calling for 20,(XX) pounds of woollen 
yam.

W’e received your letter of August 26th, and do not understand your 
letter, and we will expect this yarn delivered as contracted with us.

1 would ask you to wire at once how much of this yarn can be shipped 
immediately, and when contract can be completed as we are issuing shipping 
instructions now on all the yarn we have purchased and wish to know just 
when we can count on delivery.

He sure to wire on receipt of this letter, and oblige,
Edward T. Heed,

Associate Director, Bureau of Purchases. 

And on October 2, as follows:—
Washington, D.C., 
Oct. 2nd, 1918.

Geddes Bros.,
Sarnia, Canada.

Gentlemen:—
Inferring to your letter of September, 25th, we will say that complete 

shipping instructions are being sent you for order Nos. Washington 1787 and 
1788. and we will be glad if prompt shipments can be made on both these

Edward T. Itccd,
Associate Director, Bureau of Purchases 

That was accompanied by the following shipping instructions 
relative to No. 1788:'—
To Geddes Brothers,

Sarnia, Canada.
Please; ship the following to addresses specified below. Ship via Freight 

Collect.
20,000 lbs., Code No. 1033B, Yarn.
Distribution :
6,200 lbs. Atlantic Division, American Red Cross, 20 E. 15th Street, 

New York City; 7,000 lbs. Lake Division, American Red Cross, 724 Prosjject 
Ave., Cleveland, Ohio; 6,800 lbs. Northern Division, American Rod Cross, 
10th and Nicollett Ave., Minneaitolis, Minn.

Alternate shipments to the Different Dixisions.
Approved: Edward T. Reed,

For Director, Bureau of Purchases.
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I can find no letter of September 25, 1918, in the cm-, or 
explanation relative thereto.

The letter of October 2, 1918, crossed in the mail the following 
from respondents:—

Sarnia, Canada, 
Oct. 2nd, I'.KXs.

Mr. Edward T. Rood,
c/o American Red Cross, Bureau of Purchases,

National Headquarters, Washington, D.C.
Dear Sir:

Replying to your favour of the 261 h inst., we wired you to-day as per 
your request, and enclose confirmation herewith. Regarding your order, 
No. 1878, for 35,000 pounds of worsted yarn, we expect to be able to deliver 
this complete, and as we stated to you in our telegram, have approximately 
6,000 pounds ready for immediate delivery, which we arc holding until we 
receive shipping instructions from you.

Regarding your order No. 1788, for 20,000 pounds of woollen yarn at 
$1.80, it will be impossible for us to deliver this as the mills are not able to 
make it, they state, on account of having government orders which require 
their whole attention.

At the time this order was taken, .t'.e, August 14th, Mr. Geddes pointed 
out to you that there was a possibility that it might not bo possible for us to 
fill these orders complete, and we believe the circumstances were outlined to 
you at that time. We wrote you on August 26th, explaining just what we 
would be able to do in reference to these orders and as we received no reply, 
we presumed you understood the situation.

We greatly regret, naturally, that we are not able to fill this order, but 
it is something over which we have no control, and we trust that under the 
circumstances you will consider this entirely satisfactory.

Geddes Bros.
No such telegram is in the case, nor is there any tele-gram 

from respondents as requested by appellants’ letter of September 
26, 1918.

The appellants on receipt of the letter, marked in their l>coks 
that the Order 1788 was cancelled; but, evidently, in alienee 
of such telegram as requested, and through pressure of work, 
omitted to write or wire such cancellation had iieen made.

Nothing more, however, was heard, in regard thereto, by 
appellants, until December 10, 1918, when they received from 
Bates & Bates notification of a shipment by them from Montreal 
account respondents.

The correct inference» of cancellation agreed to had, however, 
been properly drawn as appears from the evidence of said Geddes 
who testifies as follows:—
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Q. Then what did you do? A. Well, I waited three weeks, as near as I 
can recall, and was firmly convinced—I waited what I thought was a reason
able time—and felt Mr. Reed was taking our letter as final, and the order 
would lie cancelled. After I waited a certain length of time I began to get 
worried about it, and having the last two exhibits in my mind, I felt perfectly 
satisfied that Mr. Reed would force us to deliver that yarn. I got busy and 
canvassed the jobbing trade, and places we did not usually expect to get yarn 
in that quantity. I covered London, Toronto, and finally got to Montreal. 
Q. With what result? A. I found some small quantity at Duncan Bell’s, 
at a high price, and I thoroughly covered all the jobbing houses there and 
located another small quantity through McIntyre, Son & Co., also at a high

lie drew the correct inference hut failed to telegraph the fact; 
though he had been, as appears above, urged to do by the letter 
of api>ellant8 of September 26, al>ove quoted, which the respondents 
must have received 4 or 5 days l>eforc wiring as desired.

I am unable to reconcile with any sense of fair dealing such 
conduct on their part.

Instead of doing as they should have done they changed their 
minds. I suspect by reason of their omission to fairly consider 
the whole correspondenee and act accordingly, that the tme reason 
for change of mind w as not any worry alxmt w hat Reed w ould 
do, but a change of market more favourable to tliem 6 weeks 
later.

It liardly lies in the mouth of one so failing liimsclf to act 
and answer promptly to complain of another he so treated doing 
the same. Had they done so on receipt of the letter of Keptendier 
26, in all probability we never would have had the confusion 
presented by the crossing letters of Octolier 2, or, I venture to 
think, this lawsuit.

Vet tlie basis of the argument in the way of excusing the 
respondents' conduct in first repudiating their contract, making, 
pursuant to such repudiation, default from month to month and 
then suddenly turning round and tendering goods in pretended 
fulfilment of it, is that the appellants had failed to answer a 
letter.

Moreover, the argument overlooks the fact that respondents 
had, by their letter of August 24, 1918, which I quoted at>ove, 
assured the appellant that they would make every effort to secure 
this delivery and would force the issue at once, etc., etc. What 
effort they made to carry out the said promise does not appear.
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It certainly does not appear a very solid basis upon which 
to rest such an argument when they kept appellants wait ing a 
whole month to hear the result of such assurances as said letter 
contained.

And when they got the letter of September 20 from appellants 
referring thereto insisting upon due fulfilment of their contract, 
instead of pleading for forliearance they tell appellants that thy 
one is alisolutely impossible of fulfilment.

If that is not an absolute repudiation of it, what would lie? 
Must we have violent and ill-natured words used to render repudia
tion effective?

Indeed, it is fairly arguable on the evidence that the respondent* 
never had liecome bound and this letter was a distinct refusal 
to liecome so and hence nothing more to be said. They doubtless 
hoped for generous treatment, and got it by the actual can
cellation.

The other contract got from appellants at the same time, and 
by virtue of the same soliciting effort, and which in a close sense, 
as to giving of orders for shipment, and all else ran concurrently 
with that now in question, has been fulfilled or adjusted in a 
common-sense fashion.

They were grouped together in the correspondence up to the 
point when the respondents said they found that one now in 
question impossible of fulfillment, and then much correspondence 
continued relative only to the other. It evidently was assumed 
by both parties that that alleged contract had ended.

The respondents must have been much more dense Ilian I 
take them to be if they did not infer and clearly understand 
under all the foregoing circumstances that their abandonment 
or repudiation of the other order now in question had lieen assented 
to by appellants.

There were half a dozen shipments, imder 1787, and all implied 
therein relative to that contract recognised it as on foot; and most 
of these liefore the appellants had ever heard of anything to suggest 
that the respondents pretended that they were assuming that 
appellants recognised the order now in question as lieing on foot 
and in force.

How could respondents imagine that appellant during all 
that time and under such circumstances was distinguishing thus
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its treatment of one contract and ignoring its twin, unless by reason 
of assent to the respondents’ renunciation?

On November fi, appellants wrote res|xmdents asking how 
fast shipments would Ih* made on Order 1787. hut made no reference 
to any claim under Order 1788, now in question.

Seeing this was hut a few days after Geddes had. as he professes. 
U>gun to get worried lest he might lie ealled upon to fill the Order 
1788. it seems very remarkable he did not cease worrying or ask 
how it came atxmt that appellants seemed only concerned as to 
Order 1787.

Indeed, he carefully abstained, after Octolier 2, 1018, from 
ever referring to the matter of Order 1788 in any communications 
lie had with appellants.

Instead of worrying alwut Ik-ing possibly liable* to be called 
on for delivery thereunder, a careful study of all the evidence 
leads me to interpret his conduct early in NoveinU-r as the result 
of a treacherous intention to take advantage, if he could safely, 
of the omission, on the appellants’ part, to formally assent by 
letter to the repudiation of respondents.

The numerous eases cited by the respective authors ami 
editors of Benjamin on Sales and Blackburn on Sale, 3rd ed., 
relative to contracts for delivery by instalments, fail to disclose 
anything like a parallel to the features of this ease. And those 
cited in argument fail to fit these peculiar features.

We have, however, as the result of much discussion, tin- 
opinions of may eminent Judges on the question of what may 
constitute such a renunciation as to relieve the other party to 
the contract.

I accept that expressed by I xml Soil tourne in tin* caw* of 
Frrrth v. Run (1874), L.R. 9 C.P. 208, at 213, as follows:

In cases of this sort, whore the question is whet lier tiie one party i« set 
free by the action of the other, the real matter for consideration is whether 
the acts or conduct of the one do or do not amount to an intimation of an 
intention to abandon and altogether to refuse performance of the contract. 
1 say this in order to explain the ground upon which I think the decisions in 
these cases must rest. There has been some conflict amongst them. But I 
think it may be taken that the fair result of them is as I have stated, viz., that 
the true question is whether the acts and conduct, of the party evince an 
intention no longer to be bound by the contract. Now, non-payment on the
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ono hand, or non-delivery on the other, may amount to such an act, or may I# 
evidence for a jury of an intention wholly to abandon the contract and set the 
other party free.

Apply this to the terms of the respondents’ letter declaring 
it absolutely impossible to fulfil the contract as interpreted by 
both himself and Reed, and the fact, that the latter did accept 
and cancel the contract and the conduct of respondents in accord 
with that assumption, and 1 think we have a safe guide which 
leads to the conclusion that respondents are not entitled t o recover

The appellants could not on tint facts disclosed have recovered 

anything for any breach of contract.

( )n these grounds alone the npixdlnnts are entitled to succeed 
herein.

Rut, beyond all that and the relevant law 1 cite as to one aspvt 
of the case, there is to my mind clear and convincing evidence 
to lie inferred from the ships taken by and the conduct of ktli 
parties, that there was a well understood mutual rescission of any 
contract that by any possible conception of the facts may have 
existed.

Moreover, there seems no ground whatsoever upon which 
to rest the judgment recognising a right to insist on the right to 
a delivery of the goods after the times specified in the contract.

If the times fixed thereby are to lx* observed, then the time 
for delivery as to the first 4,000 pounds was on August 11, subject 
always, of course, to the shipping order and by the time that had 
lieen given in the letter of Octolier 2, the time had then elapsed 
for immediate shipment of at least 6,000 ]>ounds, and for another 
2,000 pounds liefore respondents had thought of buying a single 
pound to ship.

I am unable to understand how in any view of the facts the 
res]xmdentB could claim any rights as to these early instalments; 
whatever might Ixi said as to the later instalments on anotlier I 
view of the facts than I hold.

And as to these later instalments if the contract could lx- held on 
foot, that would seem to have Ixien ended and reduced to a question 
of damages by the frank declaration of apjx*Hants that it could 
take no further deliveries and must submit to compensation in 
cases where the contract was still in force.
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Anarmistice having U*on declared on NovcmU-r II. 1918, tin 
appellants made an appeal to all those who had sold it goods to

American 
Red (’rush

Idington, J.

niiurl their contracts and adjust on an equitable basis.
That to the respondents, dated No vein lier 27. 1918, reads as 

follows:—
Washington, D.C., 

November 27th, 1918.
Geddos Brothers,

Sarnia, Ontario, Canada.
In ltu: Order Washington 1787.

Gentlemen:—
On November 20th the War Council of the American Red Crons sent 

you the following telegram
‘‘In view of the signing of tho armistice the needs of the Rod Cross for 

merchandise have l>een very much reduced. We would appreciate it therefore 
if you would lx; willing to cancel on an equitable basis such part of our contract 
with you us has not already liecn ship|icd. Will you lie good enough to advise 
us if you will assist us in this matter?

“War Council, American Red Cross.” 
We have not as yet hoard from you in reference to this telegram and we 

lin|)c very much that you will be able, on an equitable basis, to do something 
in tho way of cancellation of unshipiiod part of order.

I will lie in Washington the first four days of next week, and will appreci
ate, very much, if you could take the matter up with me then.

Edward T. Reed,
Associate Director, Bureau of Purchases.

And to that resixmdents replied as follows:
Sarnia, Canada, 
Dec. 2, 1918.

Mr. Edward T. Reed, Associate Director,
Bureau of Purchases, American Red Cross,

Washington, D.C.

We have your letter of November 27th, and lieg to state that we did not 
receive telegram from the War Council of the American Red Cross. Your 
letter is the first intimation that you desire to cancel the balance of your order.

We suggest that you outline to us the basis on which you desire us to 
accept said cancellation, and we will do anything possible to meet you.

Goddes Bros., per Gordon G. Geddcs. 
And then apixdlants made a special appeal to resixmdentH 

by the letter of Decemlier 5, 1918, as follows:—
December 5, 1918.

Geddcs Brot hers,
Sarnia, Ontario, Canada.

In Re: Order Washington No. 1787.
Gentlemen:—

We are in receipt of your letter of December 2nd and have wired you as 
per enclosed "confirmation telegram.” We would like to have you accept

38
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cancel lui ion for the mml lipped portion of this order, ns you know, owing in 
the present conditions the needs of the Red Cross have been very grvailv 
lessened and we are not in |K>sition to use the supplies of yarn we him on 
hand and I «ought. This yarn was not bought for business pur)>oscs, ami «? 
are not in |x)sition to, and should not, throw a lot of yarn on the market, mul 
we have asked firms to accept cancellation.

We have I icon very much pleased with the manner in which practically 
all of the firms, having orders from us, have accepted cancellation, and «e 
certainly hope that you can do the same. We believe you appreciate, fully, 
the situation and tlic facts that the Red Cross is not organized, and should 
not lie organized to disjMwe of merchandise, and we hope that you can accept 
cancellation of the unfilled portion of this order and relieve us of this amount 
of yarn.

In reference to this cancel I at ion you will remember that we placed an 
order with you—No. 1788, for 20,000 (tounds of yarn and had entered into 
this contract in good faith with you, and you cancelled this order- and without 
making any trouble in regard to it, we accepted this cancellation on ymr par* 
although we had grounds for demanding the delivery of this yarn, and we hope 
that you will go over this matter carefully and consider it frpm every side.

1 will appreciate it if you could advise me by wire, promptly, sis to what 
you will do in the matter.

Associate Director, Bureau of Purchase!.
That of Novvmlx-r 27. and this, of course, was an apjieal in 

respect of Order 1787, and so recognised l»y the respondents" 
reply to the former. They made no allusion to Order 1788, and 
no reply to this later one.

Meantime respondents were assiduously working away through 
Bates & Bates, to get ready to tender goods under Order 17ns

The goods had not yet. Iieen shipped or delivered f.o.l*. as 
nominated in the bond. And they never were so. The contract 
provided for the delivery at Sarnia f.o.l»., and that term never 
was departed from, but unfortunately escap'd the ol .set vat ion 
of the Court Mow or 1 imagine we never would have Iieen troubled 
with this appeal.

I, therefore, ftdl to see how respondents are entitled to recover 
by virtue of a tender at a place other than that specified in tin 
contract, and never named or dreamed of.

1 think the appeal should he allowed with costs throughout, 
and the action dismissed with costs.

Dm-’, J. : 1 am unahlc to agree with the conclusion at which
tin* Appellate Division arrived (1920), 52 D.L.R. 547. 17 0.1.1! 
163. 1 do not find it necessary to pass any opinion upon the 
point whether the seller, having " default in delivery of part 
of the goods, the et of a sale in which delivery is to he made60

4
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|jv iiv a, and such default in itself either constitutes
sufficient evidence of an intent ion of the party to the
contract, or is accompanied by a declaration on his part to that 
effect. it is necessary that the buyer must notify his intention to 
concur in the abandonment of the contract In fore tender by the 
seller of delivery of an instalment deliverable at a later date.

There are two ground upon whieli, in my opinion, the rcs|K»nd- 
entV action fails.

l irst: The basis upon " the parties entered up<m their 
agreement was. I think, the fact, which the Ls lielieved
upon the representation of tin* lespondeuts. that they had LOOP 
pounds of yarn ready for immediate delivery; and the delivery 
of that quantity of yarn forthwith u|xm the receipt of shipping 
instructions was. 1 think, an essential term of the contract breach 
of which invested the apixdlunts with the light to treat the conti act 
as no longer binding u|xin them, and I see nothing whatever 
in the course of events as divulged by flu- « vide net* which could 
In* successfully relied upon by the respondents as depriving the 
appellants of their light to declare their election after the tender 
of delivery by the respondents.

Secondly : It is abundantly shewn that the n s|xmdents 
quite plainly declared their intention not to fulfil the terms of 
the contract, and that tliev interpreted the conduct of the ap|x*llunts 
as expressing an intention on their part to concur in that abandon
ment. I think that was a perfectly reasoiutble interpretation 
to put ujxrn the appellants' conduct when viewed by the res|N>nd- 
enta as a whole; including the pressing communications of Sep- 
tcnilx*r 26, and October 2, followed by the silence which succeeded 
the despatch of the respondents' letter of the latter date. 'Huit 
was a perfectly reasonable interpretation and w as the interpretation 
upon which the respondents continued to act until circumstances 
arose which seemed to offer them more favourable pros|x*ets in 
another direction. It is equally clear that the ap|xdlants intended 
to acquiesce in the abandonment of the contract by the res]M>nd- 
ents. We have here then a declared intention to abandon on 
part of the seller, and, a concurrence in fact on the other side 
accompanied by conduct which was treated by the seller as evi
dencing such concurrence.

I he appeal should lx* allowed and the action dismissed with
costs.
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Anglin, J.:—The facts out of which this litigation has arisen 
arc fully stated in the judgments delivered by Rose, J., and in 
the Appellate Division. 52 D.L.R. 547, 47 O.L.R. 163. After 
much consideration and not a little hesitation—the latter due 
largely to the respect in which 1 hold the opinion of the trial Judge 
unanimously affirmed by the Divisional Court—I have reached 
the conclusion that this apjieal must lie allowed and the action 
dismissed.

Although the defendants have pleaded that the accepting 
of their order by the plaintiffs was conditional—and this would 
seem to have been the position taken by the plaintiffs in their 
letters of August 24 and October 2—the evidence puts it leyond 
reasonable doubt that the sending of the order itself was an 
unconditional written acceptance or confirmation of acceptance 
by the defendants of an oral proposal made by the plaintiffs, 
which had probably been orally accepted by the defendants 
when made, and that there was in fact a firm contract in the terms 
of that order.

Parol evidence adduced to shew that the definite terms of 
delivery clearly sjiecified were not intended to bind the plaintiffs, 
but that they were entitled to deliver the wool contracted for as 
speedily as it could lie procured, was, I think, inadmissible. 
The real question on this branch of the case is whether the contract 
was rescinded—whether the conduct of the parties was such that 
the proper inference from it is mutual rescission, or whether the 
plaintiffs so acted as to justify the defendants in declining to 
carry out the contract when they did.

There is no reason for not fully accepting the view, w hich I 
gather prevailed in the trial Court and on appeal, that loth the 
plaintiffs and the defendants acted throughout in entire good 
faith. That of the defendants is not impugned and the fact 
that the plaintiffs made purchases at the beginning of November, 
before there was any material decline in prices, to enable them 
to carry out their contract would seem sufficient to establish 
that they were also acting bond fide. The defendants lelieved 
the contract was put an end to by the plaintiffs’ letter of October 
2; the plaintiffs early in November believed that it was still on 
foot and that they might be held to performance.
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But it must lie at least equally clear that lioth parties were 
sadly larking in ordinary business diligence. A letter written 
by either of them to the other within a reasonable time after the 
reœipt of the letters of Octolier 2, 1918, which crossed, such as 
ordinary prudence would seem to have required from each, would 
have prevented the situation now existing from which serious 
loss must inevitably fall on one or the other.

If the case should be viewed purely as one of antici]iatory 
breach affected by the plaintiffs’ letter of Octolier 2, intimating 
that they could not supply the yam for which they had contracted.
I should have agreed that the defendants could not succeed 
because of their failure to communicate by word or act their 
election to accept this declaration as a renunciation of the contract 
and to treat the attitude of the plaintiffs as liaving put an end 
to it. Scarf v. Jardive (1882), 7 App. Cas. 345, at 300, 361; 
Johnstone v. Milling (1880), 10 Q.B.D. 400, at 409, 471 ; Ewart 
on Waivtr Ihstributed, pp. 89 and 95. The first intimation of 
acceptance is found in defendants' letter of Decemlier 5. Ixmg 
before that letter was written the plaintiffs had changed their 
position in the belief that they were still Ixmnd by their contract.

But, in my opinion, the subsequent conduct of the parties 
is in this case of paramount inqiortance and. as put by Lord 
Coleridge, C.J., in Freeth v. llurr (1874), L.R. 9 C.P. 208 at 
213, “the real matter for consideration” is whether, having regard 
to the terms of the contract and viewed in the light of the plaintiffs’ 
letters of August 24 and Octolier 2, their subsequent inaction 
and silence “do not amount to an intimation of an intention to 
abandon and altogether to refuse performance of the contract 
. . . (do not) evince an intention no longer to lie bound by 
the contract.” After referring to this passage from lord Cole
ridge's judgment (p. 213), with approval in Mersey Steel and Iron 
Co. v. Xaylor, Itenzon & Co. (1884), 9 App. Cas. 434, the Karl 
of Selloume, L.C., adds, at 439-440:

It appears to me according to the authorities and according to sound 
reason and principle that the parties might have so conducted themselves as 
to release each other from the contract, and that one party might have an 
conducted himself as to leave it at the option of the other party to relieve 
himself from a future performance of the contract. The question is whether 
the facts here justify that conclusion.
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Now what was the conduct of the parties material to tin- 

question at issue? Having intimated by their letter of October 
2. that they would be unable to fulfil their contract, the plaintiffs

Anglin, J. made default in delivering 4,000 pounds of yarn which, avenu ling 
to its terms, should have been ship)>ed as soon as reasonably 
possible after October f>. when shipping instructions reached 
them, iind they again made default in shipping the first monthly 
instalment of 2,000 jxmnds which should have been put in tran-it 
alxmt November 5. No explanation was made by them of these 
failures to carry out the contract and no complaint or demand 
for delivery came from the defendants. Indeed, both parties 
acted as if the contract had ceased to exist—as if the defendants 
were acquiescing in the plaintiffs' request to he relieved from it 
and in their treating it as abandoned.

Meantime deliveries were being made by the plaintiffs upon, 
and correspondence took place in regard to, another order for 
yarn (No. 1787) placed with them by the defendants at the same 
time as the order now in question (No. 1788). This state of 
affairs continued down to December 10. No doubt the plaintiffs 
made successful efforts to obtain the yarn during the month of 
November. But la-cause uncommunicated to and unknown la
the defendants, except as indicative of their honesty of purpose 
and as establishing a change of position which precluded subsequent 
acceptance of their letter of October 2, as an anticipatory breach 
those purchases are quite as irrelevant to the issue to lx* determined 
as is the defendants’ entry in their own l>ooks of the cancellation 
of contract No. 1788 on receipt of the plaintiffs' letter of October2. 
Although in a letter written on December 5, in regard to contract 
No. 1787, the defendants state that the plaintiffs had cancelled 
contract No. 1788 and that they (the defendants) had accepted 
that cancellation without making any trouble about it, it was not 
until December 10 that the defendants were apprised of any 
departure by the plaintiffs from the attitude of inability to fulfil 
the latter contract intimated in their letter of October 2, and of 
their intention to carry it out.
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\\ Idle tlie defendants cannot In- heard to aver tiiat the contract { AN-
now in quest ion was terininate<l by their uncoininunicated accept- 8. < .
ance of the plaintiffs’ declaration of inability to carry it out and American 
acquiescence in its thus being put an end to, the plaintifTs’ subse- Hed Cross 
quent failure to deliver the instalments due in Octolier" and (Ikdukk 
November, although possibly not such non-performance as would **H<>h 
per sc justify rescission by the defendants, viewed in the light of Anglin, j. 
their letter of October 2, in my opinion, “amounted to an intima
tion of an intention to abandon and altogether to refuse j>er- 
fonnance . . . evinced an intention no longer to be bound
hv the contract” (see Freeth v. Harr, L.R. 9 (\P. at 213), and 
this, as Lord Sellmume, L.C., puts it. gave the defendants the 
option “to relieve themselves from a further performance of 
the contract.” (See L.R. 9 (\!\ at p. 440.) See also Millar’*
Karri v. Weddell (1908), 100 L.T. 128at 129, per Bigham, J.; Corn- 
irall v. Hensen, [19001 2 Ch. 298, at 303, per Collins, L.J.; Bloomer 
v. Bernstein 11874), L.R. 9 C.P. 588. That option they promptly 
exercised by rejecting on its arrival the first yarn shipped to them 
hv tin plaintiffs’ agents and by writing their letters of December 
10, on receipt of the first invoice, to the plaintiffs and their agents.
Messrs. Bates & Bates, respectively.

The principle of the decision in Maryan v. Bain (1874), L.R.
1U C.P. 15, 1 think, applies and governs. That was the convertie 
eitsc of tender of price and demand for fierformanee by a purchaser 
who, after he had notified his insolvency to the vendor, had 
allowed the dates specified for delivery of two instalments to pass 
without protest, and without any offer to pay the price on delivery 
or any demand for explanation. On receipt of his subsequent 
demand of delivery the vendor promptly repudiated any obligation 
on the ground that the contract had I eon put an end to. The 
notice of insolvency did not terminate the contract but gave to 
the subsequent failure* to deliver and to the absence of protest 
from the purchasers and of tender of price by them a significance 
as evidence of abandonment which they would not otherwise have 
had.

So here the plaintiffs’ letter of October 2, while ineffectual 
to put an end to the contract because acceptance of it was not 
communicated and although it should lx1 regarded, as the plaintiffs 
now contend, not as an intimation of abandonment or refusal to

5
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and to the defendants’ silence in regard thereto a significance as 
indicative of a determination to renounce the contract that they 
might otherwise have lacked. From the non-deliverv under the 
circumstances the defendants had a right to conclude that the

' Anglin. J. plaintiffs had abandoned their contract and, if they did so conclude, 
to abandon it themselves. Their announcement that they regarded 
the contract as at an end by their letters written as soon as they 
liad the first intimation of the plaintiffs’ intention to treat it as 
still subsisting and to carry it out was, 1 think, a sufficient exercise 
of the option which the plaintiffs’ conduct had given them to 
decline performance, notwithstanding that those letters were 
written on the erroneous assumption that the acceptance of the 
plaintiffs’ withdrawal from the contract on Octolier 2, entered 
in their books, though unnotified, had already terminated it.

Treating the notice of insolvency in the Morgan case. L.R. 
10 C.P. 15, as practically of the same legal value as tlie unaccepted 
notice of inability to perform in the case at Bar (Tolhurst v. 
Associated Portland Cement Mamifacturtrs, [1902] 2 K.B. 060, at 
671,) the material circumstances of the two eases are scarcely 
distinguishable. In t>oth there was non-delivery of two instal
ments, silence in regard to the defaults and equally prompt 
repudiation when the party who had given the notice subsequently 
sought to treat the contract as still subsisting and enforceable 
If not (as 1 incline to think it may be) a case of termination by 
mutual abandonment, as put by Keating, J., in Morgan's ease. 
supra—the view of that case also taken by Jessel, M.R., in In 
re Phemix Bessemer Steel Co. (1876), 4 Ch. D. 108, at 114—w 
have here a case of conduct of the vendors w arranting an inference 
of intention to renounce, and an exercise by the purchasers of 
the option to withdraw thus afforded them, which seems to have 
tieen the ground of decision of Lord Coleridge in Morgan v. Hein, 
L.R. 10 C.P. 15.

Moreover, in order to succeed in this action, the plaintiffs 
must prove delivery' or tender of delivery in accordance* with the 
terms of the contract. Under those terms delivery of 6,000 or 
at the most 8,000 pounds of yam had fallen due at the lx-ginning 
of Decemlier. The amoimt shipped was 10,332 pounds. The
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contract provided that delivery should lx1 made in monthly 
instalments of 2,000 pounds each, commencing a month after 
the first “spot” delivery of 4,000 pounds. Such stipulations in 
mercantile contracts are not negligible. Hour* v. Shmid (1877), 
2 App. Cas. 455, at 465-ti, per îx>rd (’aims, L.C. While not 
disposed to attach much ini] tort ance to the fact that tin- shipment 
was made from Montreal instead of from Sarnia, since any differ
ence in freight rates would lie readily adjustable, 1 question the 
sufficiency of the te nder of over 10,000 pounds actually made by 
the plaintiffs early in Decern lier to support the averment of 
performance essential to their claim. Iloarc v. Bennie (1850), 
5 H. & N. 19, 157E.R. 1083.

It would rather shock one’s sense of what is just and fair 
between man and man if, upon the state of facts presented in 
this case, the purchasers should lie legally Itound to accept and 
pay for the goods in question, notwithstanding the vendors' 
early intimation of their inability to carry out their contract; 
their subsequent undoubted default in delivery of at least two 
instalments (nearly one-third of the whole) and the complete 
change in circumstance's brought about by the armistice. The 
conclusion that they are not so bound is therefore all the more 
satisfactory.

I do not find in the circumstances enough to warrant a depart
ure from the ordinary practice that costs throughout should follow' 
the event.

Mignault, J. (dissenting):—This case possesses souk* features 
which render it rather a hard one for the appellants, but that is 
certainly no reason why perfectly settled legal principles should 
not lie applied regardless of the hardship entailed thereby, and 
for the existence of which the appellants arc not w ithout blame. 
Nevertheless these features have received my very serious considera
tion, for the question, as it is now presented to this Court, is, 
in final analysis, whether the conduct of the respondents has l>een 
such as to deprive them of recourse under the contract which they 
admittedly made with the appellants for the sale to the latter of 
20,000 pounds of Oxford woollen yam under Order 1788.

Admitting the existence of a valid contract, the letter of the 
respondents of October 2, 1918, was either a request to be freed 
from their contractual obligations, a request which was not granted, 
or an anticipatory breach of their contract.
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Taking it to Ik- an anticipatory breach of contract, it gave 
the appellants the option either to insist on the i**rfoii nanti- 
of the contract or to take the repudiation of the respond* i.n a* 
a definite breach and treat the contract as rescinded, lot 
obviously one contracting party cannot of his own will and v it limit 
the assent of the other rescind a valid contract. Obvious!\ also 
this option required due notice to the respondents of the <-hnin- 
inad<‘ by the apixdlants.

As far as the appellants are concerned there was, after tin 
anticipatory breach, no valid exercise of this option. The a|i|x-|. 
lants did not answer the respondents' lett< r of < îctober 2. but mailt 
an entry of cancellation of Order 1788 in their books, which, 
not lieing notified to the respondents, could not operate :ts an 
exercise of its option or as a rescission of the contract.

So far there can lx- no difficulty. Hut it is now argued that tin 
subsequent conduct of the resjjondents and their failure, after 
receiving the shipping instructions of the appellants, also dated 
October 2. 1918. to make shipments according to the terms of 
the order, 4,000 pounds at oner and 2,000 pounds per month, 
and their silence until Decemlier when the shipments in question 
were made and notice thereof given to the appellants, amounted 
to an abandonment of the contract disentitling the respondents 
to ship the yam in December and claim payment from the 
appellant».

A careful examination of the record has convinced me that 
this issue1 of abandonment—as distinguished from the question 
w r the anticipatory breach of the respondents and their 
failure to make deliveries in time had relieved the appellants from 
liability under the contract—was not submitted to the Courts 
Ixilow. In the appellants’ plea the ground taken is: I. That the 
resjxjndents had repudiated the contract $tnd that thereafter 
the ap|xdlants treated the same as terminated, and purchased 
other yam to take the place of the* yarn which t hey had intended 
to purchase from the respondents, no prcxif of the latter statement 
having been made; 2. That tlie respondents made default in deliver
ing the yarn within the time specified in the appellants' order and 
shipping instructions and consequently there was no effective 
tender of delivery by the respondents under the alleged contract. 
These two grounds were also taken in the appellants' appeal to 
the Ap|x*llate Division as follows:—

46
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3. If there was a concluded contract between the parlies the plaintiffs' 
letter to the defendants of 14th August, 1918, was a repudiation thereof and 
such repudiation continued until after the expiration of the time for delivery 
under the terms of such contract.

4. If there was a concluded contract between the parties and no effective 
repudiation thereof the plaintiffs did not make deliveries within the times 
specified in such contract.

In view of the issue thus presented to the Courts Mow, we 
have not the lienefit of an express finding of the trial Judge on 
the question whether there lint! Iiecn an abandonment of the 
contract by the respondents acquiesced in by the appellants as 
distinguished from a rescission by reason of the anticipatory breach 
of the respondents and the acceptance thereof by the appel
lants. The issues really presented were decided by both 
Courts below, and in my opinion rightly decided, adversely 
to the appellants, and it was held: 1. 'flint the anticipatory breach 
of the contract gave to the appellants an option to treat the same 
as rescinded, hut that the appellants n< ver had signified to the 
respondents their intention that the contract should le treated 
as rescinded ; 2. That (I take this in somewhat abbreviated form 
from the judgment of Hodgins, J.. in the Appellate Division. 
.V2 D.L.R. 547, 47 O.L.R. 103) time not having boon made of 
the essence of the contract, the failure to deliver before December 
was an actual breach, which, if it went to the root of the contract, 
would merely entitle the appellants, if they saw tit, to treat the 
non-performance as a repudiation of the whole contract and to 
sue for damages.

1 cannot help thinking that the question whether the contract 
was by reason of the conduct of the parties abandoned by them, 
is entirely distinct from the two questions to which 1 have referred 
and which were really in issue. At all events, it is clear that the 
abandonment must have been concurred in by both parties, 
for both must agree to an abandonment ns well as to a rescission 
and an act of abandonment by one of them alone without 
acceptance or acquiescence by the other cannot effect the 
continued existence of the contract.

I may add that the question of abandonment is essentially a 
question of fact, I icing an inference to lie drawn from all the cir
cumstance* of each case, and decisions in particular eases, w here 
it 1ms hern held that the circumstances warranted the presumption 
of abandonment, are of little assistance, unless the circumstances 
are the same, a coincidence which is hardly to he expected.
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1 may now refer to the case of Morgan v. Haiti, L.li. 10 < I*. 1,1, 
probably the nearest in point which is cited in the appellants' 
factum. There a purchaser of pig-iron to lx* delivered in specified 
portions at fixed dates, became insolvent subsequently to tin- 
contract and notified the vendor of his insolvency. A |x-titioii 
was filed by the purchaser in the Bankruptcy Court whereupon 
a ixTson was appointed to collect sums due and carry on the busi
ness. A meeting of creditors was held at which a composition 
at 5s. in the pound was agreed to. No mention v\as made of tin- 
contract in the statement of his affairs submitted by the purchaser, 
and no deliveries under the contract were made by the vendor 
at the determined dates. The price of iron having risen, tin- 
purchaser, who hud obtained fresh capital by forming a new part
nership, demanded delivery, tendering cash payment, but tin- 
vendor refused to deliver. It was held under these circumstances, 
on a s|x*eial case stating the facts, that the purchaser had aban
doned the contract, and that the vendor, by not making deliveries 
which had lrecome due, assented to its rescission.

After full consideration, 1 think that the Morgan ease, supra, 
cannot assist us hen*, the circumstances I icing different. The res
pondents had, it is true, declared on ()ctolx*r 2 that they could 
not carry out the contract, but, on the same date, the appellants 
had written insisting on its ]H*rformanec. As matters then stood, 
under the authofity of cases such as Frost v. Knight, L.K. 7 F.xch. 
Ill, and Johnstone v. Milling, 16 Q.B.l). 460, the appellants 
not having exercised their option to treat the contract as rescinded, 
on the contrary insisting on its performance, the respondents 
could subsequently carry it out notwithstanding their previous 
declaration that they would not do so. The only remaining 
material point is whet her the res]xmdents’ subsequent failure to 
deliver before December and the absence of protest by the appel
lants, gives rise to tlx* presumption of abandonment of the contract 
by all the parties thereto. 1 think no such presumption arises 
hero. The anticipatory breach of the respondents was caus'd 
by their failure to obtain yam. Subsequently, fearing that not
withstanding their letter of ( )ctolx;r 2 they would lx* held to 
make deliveries- and the unretracted letters of the appellants 
dated Septen»lx*r 26 and Octolwr 2, gave them every reason to 
believe this—they made fresh enquiries for yarn and, in the
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beginning of November, secured it in Montreal at a prior but 
little Ih low tlie contract prior, and the appellants' letter of Dcccm- 
In-r 5 was the first intimation to them that the upjiellaiitH accepted 
cancellation of the order. There is no suggestion wliatever that 
the respondents acted otlierwisc than in perfect good faith, and 
while it would have been more prudent no doubt to answer the 
appellants’ letter of Octolier 2 and thus clear up the matter—and 
the api>cllant8 themselves were wanting in ordinary business 
caution in not answering the resjiondcnts’ letter of the same date 
—still 1 must find that the appellants' insistence on the perfortn- 
ance of the contract fully justified the subsequent conduct of the 
rcsiKmdcnts and that no presumption of abandonment by reason 
of delay in delivery can arise.

On the whole, 1 fully agree with the judgments of the Courts 
below and my opinion is that the apjieal should lie dismissed with 
costs. A ppeaJ allowed.

HYLAND v. CALDER AND THOMPSON.

SaxkaUht min Court of A pfn'iil, HnuUnin, C.J.S., I,amont nml El wood, .4.
Oftolur //. I9g0.

Interpleader (§ I—10)—By sheriff Laxiih takf.n i\ KXKcvnox 
Whkn untitled to interplead.

Interpleader may he granted where a claim is m:ule in res|»oct of lands 
taken in execution, but to entitle the sheriff to interplead when1 the land 
is claimed he must lie willing to pay the subject matter into Court : where 
th.- sheriff lum sold the land ami given a transfer hv is not in a position to 
pay or transfer it into Court, or dis|>oso of it nstheCoiirt mny direct, and 
not lieing in a |unit ion to comply with Ilia rule he is not entitled to inter-

(flee annotation: Summary Review of the Law of Interpleader, 32 
D.L.IL 262.|

Appeal by claimant in an interpleader proceeding from an 
order of a District Court Judge barring his claim and ordering 
him to pay the costs of the sheriff and execution creditors. 
Reversed.

C. H. Mortte, for apjiell&nt.
T. I). lirown, K.C., for respondent-applicant.
//. K. (irosch, for respondent International Harvester Co.
//. A. Uulherford, for various respondents.
Haultain, CJ.8.Î—Oh May 4, 1920, the sheriff of the Judicial 

District of Saskatoon sold certain land lielonging to Elmer James 
Hyland under a writ of execution. The purchasers were the

CAN.

8. C.

American 
Red Cross

Ceddeh

Mignsult, J.

SASK.

C. A.

Statement.

HaalUia. C.J.S.



218 Dominion Law Kkpokts. 155 D.L.R.

SASK.

C. A.

Hyland

Caldbh

Thompson.

Haultain. CJ.S.

plaintiffs James and Walter Thompson, and the purchase price was 
$500, and a transfer of the land to the purchasers was duly executed 
and delivered by the sheriff on May 11, 1020. On May 11, 102(1, 
a notice was served on the sheriff on lxdialf of Hyland, claiming 
the land in question as his homestead. Notice of this claim was 
given by the sheriff to the purchasers and execution creditors, 
who in reply disputed the claim. On June 8. 1020, a summons 
was taken out by the sheriff to confirm the sale to the sons.
On the return of the summons the application was refused by the 
local Master, for want of proper material, but leave to renew tin- 
application was granted. On June 22, notice of motion for an 
interpleader order was given by the sheriff to Hyland and (In
exécution creditors, in which Hyland was descril>ed as the claimant. 
This notice called upon the claimant to appear and state tin- 
nature of his claim to the goods and chattels seized by the sheriff 
under the writs of fieri facias issued in the several actions men
tioned in the style of cause. In his affidavit in support of this 
application, the sheriff stated that the land had liven sold and 
that $500, the proceeds of the sale, was still in his hands. Tin- 
application. for interpleader was made on June 29, when Hyland 
was represented by his solicitor Mr. Morse, who took certain 
objections, which ate mentioned by the District Court Judge 
who heard the application in the following mémorandum made 
by him

Mr. Morse objects to this procedure on the ground that the sheriff hits 
already made an application to confirm the sale, which was dismissed on 
the ground of insufficient material, and leave was given on that application 
to renew it at a future date if so advised.

1 hold that the fact that the sheriff made the application to confirm the 
sale, which was abortive, does not of itself preclude him from instituting inter
pleader proceedings, the material shewing that the pro|xirty sold is claimed 
by the execution debtor as exempt from seizure and sale by virtue of the 
Exemptions Act (see U Geo. V. 1918 (Saak.) ch. 24).

Mr. Morse also says that the rights of the execution debtor could have 
been fully disposed of on an application to confirm the sale, that the proceed
ings am unnecessary, and he refers to Abell Engine <fr Machine Co. v. Seek 
(1907), 0 Terr. L.R. 302, and In re Uallin (1911), 4 8.L.H. 158.

Mr. Morse then applies for an adjournment for the pur|x>se of getting an 
affidavit.

To stand enlarged for two weeks.

The matter came up again on July 15, when an order was made 
barring the claim of the claimant and ordering him to pay the

B.D
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costs of the sheriff and the execution creditors. From this order 
tlie claimant appeals on the follow ing, among other giounds:

1. lleeause the trial Judge should have held that the matters 
set forth in tlie motion were not the subject matter of an inter
pleader action at all. 2. The trial Judge did not have jurisdiction 
to make the order. 3. The trial Judge erred in holding that 
the claimant had made or filed any claim with the sheriff against 
the goods and chattels, the subject matter of the interpleader. 
4. The trial Judge erred in holding that the sheriff had not dis
posed of tlie subject matter claimed by the claimant before such 
claim was filed. 5. The sla-riff had waived his rights to an inter
pleader action when he instituted proceedings to have the sale 
of the land confirmed, li. The trial Judge erred in holding that the 
money in the hands of the sheriff could he the subject matter 
cf an interpleader action. 7. The Judge erred in allowing the 
sheriff to take a two-fold remedy and thereby penalise the claimant 
with double costs. 8. The Judge hud no right to saddle tlie 
claimant with costs when he withdrew before the motion was 
heard. 9. The Judge erred in holding that the sheriff was in 
a position to bring the subject matter claimed into ( ourt.

On the facts above set out I think that this appeal should tie 
allowed.

In tlie first place, the claimant never made a claim to any 
goods and chattels or to the money, the proceeds of the sale of 
the land, which, by the sheriff’s affidavit, was the only property 
in his hands with regard to which he could interplead. The only 
claim made was that the land in question was the homestead of 
the claimant, and therefore exempt from seizure and sale under 
execution.

There was no claim made to the proceeds of the sale, and 
consequently no basis for interpleader in respect of the money. 
Tlie claim to the land was not made tlie ground for the inter
pleader application in the notice of motion. The affidavit of the 
sheriff, upon which the motion for interpleader was made, alleges 
a sale of the land, a transfer of the land to the purchasers, and the 
holding of the purchase money by the sheriff. The order barring 
the claimant's claim either barred a claim tliat was never made, 
or barred a claim which was not mentioned in the notice of motion,
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and which, further, in my opinion, could not under the circum
stances have been a good ground for interpleader by the sheriff. 
The whole proceedings were, in my opinion, a nullity, and the 
appeal should be allowed with costs against the sheriff and the 
order appealed from set aside. As, according to the notice of

Thompson. appeajf the claimant “withdrew Ix'fore the matter was heard."
Hauitain. c.J.6. there will be no costs of the motion.
Umont, j.a. Lamont, J.A.:—During the year 1018 there was placed in 

the hands of the sheriff of the Judicial District of Saskatoon a 
number of writs of executions against the goods and lands of the 
claimant. On January 26, 1920, the sheriff made a return of 
nulla bona in regard to an execution in which J. H. Thompson 
and W. E. Thompson were plaintiffs and the claimant one of the 
execution debtors. Acting under instructions from the solicitors 
of these plaintiffs, the sheriff proceeded to sell a certain quarter- 
section of land of which the claimant was the registered owner. 
The sheriff in his affidavit says that, on May 4, 1920, he did offer 
for sale the interest of the said defendant Hyland in the N-K. ,4- 
24-29-29-VV. 2nd, and that he sold the said land to the highest 
bidder for $500. On May 11, the claimant Hyland served a 
notice upon the sheriff claiming the said land as his homestead. 
On the same day the sheriff issued to the purchasers, w ho were 
J. H. Thompson and W. E. Thompson above referred to, a transfer 
of the said quarter-section, subject to certain encumbrance». 
On June 8 the sheriff made application to the local Master in 
Chambers for an order confirming the sale which he had made of 
the said land. This application was refused liecause the material 
presented to the Court was not sufficient, in that it did not shev 
that there had been a return of- mill a boua made in respect of the 
execution against the goods of the execution debtor, nor that 
the land had been advertised for sa'e as required. Iioavc however 
was given to the sheriff to renew the application on proper mate ial. 
Instead of renewing the application to have the sale of the land 
confirmed, the sheriff applied to the Judge of the District Court 
for an interpleader order. On the return of the application the 
claimant appeared by his solicitor, and contended that the sheriff 
was not entitled to interple ad, he having sold and transferred the 
land seized. This objection was overruled, the order 
granted, and the claim of the claimant Hyland was barred. From 
that decision the claimant now apixuds.
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In my opinion the interpleader order should not have lieen 
made. Rule 559, in part, reads as follows (Kaekateliewan Judi
cature Act):—

05!). Relief by way of interpleader may lx» granted:
2. Where the applicant is a sheriff or other officer charged with the 

execution of process by or under the authority of the Supreme Court and claim 
is made to any money, goods, or chattels, taken or intended to be taken in 
execution or attachment under any process, or to the proceeds or value of any 
such goods or chattels by:

fd) The execution or attachment debtor claiming the benefit of any 
exemptions from seizure allowed by law.

And Rule 563 reads:
563. The applicant must satisfy the Court or a Judge by affidavit or 

otherwise:
1. That the applicant claims no interest in the subject matter in dispute, 

other than for charges or costs; and 2. That the applicant does not collude 
with any of the claimants; and 3. That the applicant ... is willing to 
pay or transfer the subject matter into Court, or to dispose of it as the Court 
or a Judge may direct.

It will be observed that relief by way of interpleader may he 
grunted where a claim is made in respect of lands taken in execu
tion. But to entitle the sheriff to interplead where the land is 
claimed, he must be willing to pay or transfer the subject matter 
into Court. These words import that the sheriff must have 
possession of the subject matter, unless he makes his application 
before aetual seizure. (Ann. Prac. 1920. p. 1058.)

The subject matter in this case is the land itself. No claim 
was made to the purchase money for which the land had been 
sold. The sheriff, having sold the land and given a transfer 
thereof, was not in a position to pay or transfer it into Court, 
or dispose of it as the Court might direct. Not being in a position 
to comply with the rule, he was not entitled to interplead.

Counsel for the claimant also appealed on the ground that the 
Judge had no jurisdiction to decide the matter in a summary 
manner. This contention, in my opinion, is correct.

Rule 569 is as follows:—

569. The Court or a Judge may, with the consent of both claimants or 
on the request of any claimant, if, having regard to the value of the subject 
matter in dispute, it seems desirable so to do, dis|>ose of the merits of their 
claims, and deride the same in a summary manner and on such terms as may
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There is not the slightest evidence in the appeal book of any 
consent on part of the claimants or of the request of any claimant 
for a summary disposal of the matter. To give the Judge jury, 
diction, he must have such consent or request.

In Harrison v. Wright (1845), 13 M. & W. 316, 153 E.K. 342. 
it was held that the consent must appear on the face of the order. 
Without desiring to go tliat far, I would say that, if the consent 
or request does not appear on the face of the order, there must lie 
other evidence of it in the appeal lxx>k in order to entit le us to 
hold that the Judge had jurisdiction to make a summary dis
position of the matter.

Furthermore, in this case there was no occasion whatever for 
these interpleader proceedings, as the question of the land being 
the homestead of the claimant, and therefore exempt from seizure, 
coiild have been very properly determined on the application to 
confirm the sale.

The appeal should, therefore, be allowed with costs, the order 
made set aside, and the application dismissed.

Elwood, J.A., concurs with Haultain, C.J.S.
Appeal allowed.

WEIR ?. WEIR.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher nut 
Mr Phillips, JJ.A. October S, 19t0.

Deeds (| III F—65)—Aged woman—Grant of property to son—Uxon
INFLUENCE.

The grantor, a woman about 87 years of age, sought the advice of her 
son the defendant as to the state, condition, and future prospect* relative 
to her real estate which comprised her whole estate, and on his report 
and advice made a conveyance of it to him.

Macdonald, C.J.A., and Galliher, J.A., held that there was no evidence 
of undue influence, and the evidence being clear as to the mental disposai 
power of the mother at fhe time of the conveyanee it should not lie set 
aside notwithstanding . will made some time before, giving the appellants 
and respondents an oqual share in the property after her death.

McPhillipe and Martin, JJ.A., held that the trial Judge having found 
that there was evidence of fraud and undue influence his judgment should 
not be disturbed, there being evidence to support it.

|Ingram v. Wyatt (1828), 1 llagg. Fee. .'184, 162 K.U. 621 ; ('ratin' 
Lamoun ux, 50 D.L.It. 10, (19201 A.C. 349, 26 Itev. Ix-g 306: Partitt v. 
Louies* (1872), L.R. 2 P.I). 462; Gibson v. Jeyes (1801), 6 Yes. 266, 
31 E.H. 1044; Jloyhtou v. Hoghton (.1851), 15 Beav. 278, 51 K.U. 545, 
referred to.]

Appeal by defendant from the judgment of Murphy, X, in 
an action to set aside a conveyance made to the defendant on the 
ground of fraud and undue influence. Affirmed, Court divided.
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Joseph Martin, K.C., for respondent.
Macdonald, C.J.A..—I would allow the appeal.
I am in accord with the reasons to l>e handed down by my 

brother Galliher. I only wish to add this, that even if the judg
ment in the main should le held to be right, still the defendant 
would le entitled to a lien upon the property for the money 
expended by him in paying off the incumbrance which existed in 
the form of arrears of taxes.

Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—I would allow the appeal.
In my opinion, the evidence in this case meets the standard 

alluded to by Sir John Nicholl in his judgment in Ingrain v. 
H yatt (1828), 1 Hagg. Ecc. 384, at 401, 102 E.R. 621, at 626, and 
which is expressed in these words:—

The averment to be contained in a common oondidit is, that the testator 
was "of sound mind, memory, and understanding, talked and discoursed 
rationally and sensibly, and was fully capable of any rational act requiring 
thought, judgment and reflection.” Here is the legal standard. When all 
this can Is- truly predicated of the person, bare execution is sufficient.

Mr. Martin urged strongly that to support the deed it must 
le shewn that the grantor had the liencfit of the intervention of a 
third party, in other words, had independent advice and relied 
upon Griffiths v. Robins (1818), 3 Madd. 191, 56 E.R. 480. The 
trial Judge also relied u|xm this case.

I must confess that the proposition struck me as too broadly 
stated, but I find the Griffiths case so clearly dealt with by llmug- 
ham, L.C., in Hunter v. Atkins (1834), 40 E.R. 43, at 52 and 53 
(3 My. & K. 113), tliat I need do no more titan make reference 
thereto.

Smith v. Kay (1859), 7 H.L. Cas. 750, 11 E.R. 299, was also 
relied on by Mr. Martin but the facts in that case are so different as 
to constitute it no authority here. Taker v. Taker (1863), 46 
E.R. 724, 3 DeG. J. & 8. 487, is in appellants’ favour. The 
evidence in this case seems to me clear that Mrs. Weir, the deceased, 
was capable of fully understanding what she was doing in deeding 
her property to the appellants, and that she did what she intended 
to do without any undue influence on the part of the appellants. 
Tile fact that when she found her property getting out of repair 
and taxes piling up, she sent for her son John Weir, to see what 
could be done and that when he came and after examination 
told her the true state of affairs, Burcly cannot lx- used against him.

B. C.
cTa.

W’kir.

Macdonald,
C. J.A.

Martin, J A. 

Galliher. /.A.
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Mr. Martin made much of the circumstance that when John 
Weir made his report to his mother, it convinced her that tin- 
property was in worse shape than she supposed, that this fact 
alarmed her and was the inducing cause of her turning it over 
to him. John Weir did exactly what I think an honest man 
should do, told her the truth as lie saw it and found things. 
When told she said: “Take the property, I am through with it," 
or words to that effect.

Then* is, as I view it, no evidence of undue influence or of 
any scheme or fraud practiced by John Weir upon the mother. 
The fact that a will had been made and altered slightly from time 
to time and which after her death would give to appellants and 
respondents equal shares in the property, is of course a circum
stance which must be taken into consideration, but where tin- 
evidence is so clear as to the mental dis]x>sing powers of the 
mother at the time the deed was executed, and in the alwemv 
of undue influence, it caimot be said that that fact should weigh 
very heavily against the deed unless we are to curtail the jnmer 
of free disposition of property by persons in every way capable 
of understanding the nature of the transactions they enter into.

McPhillipr, J.A.:—This appeal, in my opinion, should In- 
dismissed. The mother, the grantor, conveys her whole estate, 
consisting of land of some considerable value and rental hearing 
in the city of Vancouver, to one son and one daughter to the 
exclusion of the plaintiffs. The plaintiffs in the action arc also 
memlrcrs of the family, being a son and two daughters and all the 
parties litigant are legatees under the will of the mother executed 
on January 4, 1917—all to participate equally in the distribution 
of the estate. The plaintiffs attack the conveyances made to the 
defendants—both executed on October 11, 1918—alleging fraud 
and undue influence.

The mother, the grantor, was of a very advanced age—Ix-ing 
about 87 years of age at the time of the execution of the convey
ances—yet the evidence does shew that she was of extraordinary 
mentality up to the end of her life—still there is evidence that she 
turned to the defendant John Henry Weir for advice as to the 
state, condition and future prospects relative to her real « state, 
which may lie said to lx* the whole estate.

Now the report made uyxm the properties by the defendant 
John Henry Weir was by no means an optimistic one, and there
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Was no independent advice given to the mother. One cannot
look into the mind of another—l>ut upon full consideration of C. A.
the facts the trial Judge arrived at the conclusion that the report Weiu

uj)on the properties was not in accordance with the facts and
that it was established that there was evidence of fraud and undue —
influence. 1 cannot say that the evidence is so conclusive that McPhUUpe,J
but one opinion is capable of being taken in view of all the facts
and circumstances, still 1 am of the opinion that it is not a case
for disturbamr of tin* judgment arrived at by the Judge (Coghlan
v. Cumberland, [1898] 1 Ch. 904), there being evidence to support
it. The transaction which is im)x>achcd ticing inter vivos admits
of considerations that would not obtain if it was testamentary.
(See Craig v. Lamoureux, 50 D.L.R. 10, [1920] A.C. 349, 20 Rev. 
leg. 300, per Viscount Haldane; Parjill v. Lawless (1872), L.R.
2 P.D. 402.)

In my opinion the present case may be said to be one of con
structive fraud, taking all the facts as favourably as possible for the 
defendants and the facts afford evidence of undue inthience and 
imposition and the burden of proof resting in this case on the 
«lefendants has not lieen «lis# rged. (See I xml Eldon, (iibson v.
Jeyes (1801), 0 Yes. 200, 31 L.R. 1044 ; lloghton v. Iloghton (1852),
15 Beav. 278, 51 E.R. 545 ; Cooke v. La motte (1851), 15 Beav. 234.
51 E.R. 527, and also see Indermaur & Thwaites’ Manual of 
Equity, 275-304.)

I tlierefore cannot arrive at the conclusion that the judgment 
is wrong and should lie set aside, I do, however, think that 
it is a case where in the pro|ier exercise of equitable principles, 
an account should lx* directed and the defendants allowed in the 
taking of the accounts all payments made in respect of the lands 
for taxes .or interest or other out-goings made in the proper 
preservation and up-keep of the properties, the defendants to lie 
cliargvable with all rents and profits actually received, and if 
there should lx? a balance in favour of the defendants that the 
defendants should lx? held to lx? entitled to a lien against the 
lands for any such balance.

I would therefore dismiss the appeal and affirm the judgment 
with the variation tliat accounts be taken.

Appeal dismissed by an equally divided Court.
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BOUCHER LIVESTOCK A LAND Co. Ltd. v. ELECTRICAL SUPPLY Co.
Sagkatchewan Court of Appeal, Haultain, C.J.S., Neuiandx, Lamont, and 

Elu'ood, JJ.A. A’ovemlnr I, 1920.
Sale (§ II A—26)—Or motor—Guarantee against electrical or mei ham. 

. cal defects—Proof of breach—Kvioence.
A breach of guarantee against electrical or mechanical defects given 

on the sale of a motor is sufficiently proved if by the evidence each and 
every cause suggested other than electrical or mechanical defects i$ 
expressly negatived as a producing cause of the burning out of the motor.

Appeal by plaintiff from the trial judgment in an action for 
breach of guarantee given on the sale of a motor to be used for 
crushing grain. Reversed.

I). Fraser, for appellant ; W. H. McEuvn, for resjiondciit. 
Haultain, C.J.S., concurs with Lamont, J.A. '
Newlands, J.A. (dissenting):—The plaintiffs purchased a 

motor from defendants under the following written warranty: 
“We hereby guarantee the 10 H.P. C.C.W. Westinghouse Motor 
1120 R.P.W. 220 volts 60 cycle Serial No. 1105 sold you on tliia 
date, from any electrical or mechanical defects for a period of one 
year from date."

The plaintiffs allege that this motor burnt out, and that this 
burning out was due to a mechanical or electrical defect. None 
of the plaintiffs’ witnesses can say what that defect was, and an 
expert witness called by them says that he cannot say that cither 
a mechanical or electrical defect caused the burning out of the 
motor.

In an action for a breach of warranty the burden of proof is 
on the plaintiff. Fares v. Dixon (1810), 2 Taunt. 343, 127 K.R. 
1110. In that rase tlic Court held:

On the warranty of a horse, it is not sufficient for the plaintiff to pvt 
such evidence as to induce a suspicion that the horse was unsound; if lie only 
throws the soundness into doubt he is not entitled to recover; the plnintiff 
must positively prove that the horse was unsound at the time of the salu.

In this case there is no jrositive evidence that the motor burnt 
out through a mechanical or electrical defect, and there is, there
fore, no evidence of a breach of the warranty.

The apfteal should therefore be dismissed with costs.
Lamont, J.A.:—This is an action on a guarantee given oil the 

sale of a motor to Ire used for crushing grain. In September. 1918, 
the plaintiffs purchased an electric motor from the defendants for 
$275, and received with it the following guarantee : (See judgment 
of Newlands, J.A., aboie.)
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The motor was duly installed. In its operation the plaintiffs 
had more or less trouble on account of its overheating until June 
10, 1919, when the motor burnt out. The defendants were 
notified that it had burned out, and they came and took it away 
and had it still in their jiosscssion at the date of the t... .

In his evidence Dr. Boucher stated that they had operated 
the motor in accordance with the instructions given them; that 
they kept it well oiled and were careful not to overload it, but, 
notwithstanding these precautions, the motor from time to time 
brame overheated. Thomas Flowers, electrical foreman for the 
City of Regina, was called for the plaintiffs and gave the following 
testimony :—

Q. Now, on those facts as you have heard them, would you say that the 
burning out of this motor was due to an electrical or mechanical defect? 
A. I would not say because I have never seen it. Q. But on the facts you have 
heard here? A. Well, it is possible to be a mechanical defect and possible 
to be an electrical defect. Q. What else might it be? A. Several things, 
over-loud would bum it out; low voltage would burn it out, a one unit fuse 
on a three circuit if the motor gives smoke it would burn out, the fuses would 
blow out. Q. Supposing that blew out, would that be an electrical defect? 
A. That would be an electrical defect certainly if one of the fuses blew out.
. . . Q. The motor would then be electrically defective? A. Practically 
speaking, yes. Q. This was a 10 horse power motor and the evidence is that 
25 bushels per hour were put through the crusher; what would you say in 
regard to that ns an over-load? A. Oh, it was not overloaded.

Further on he Raid, “the burning out might l>e due to a loose 
connection,” but admitted that this would lie an electrical defect. 
As to the low voltage, he stated that he had himself examined the 
motor the preceding March and found the voltage to lie normal.

Counsel for the plaintiffs also put in a portion of the examina
tion for discovery of the defendant Brown, which, in part, reads 
as follows:—

Q. Is burning out due to a mechanical defect? A. Indirectly, yes. 
Q. Is it due to an elect rical defect? A. Indirectly it might be due to an electric
al defect. Q. Explain that? A. If through an over-load or something like 
that the coils were damaged and then the load were removed from the machine 
it would roast end bum out, but that would have to be after it was overloaded. 
Q. Any other cause for burning out? A. Yes, if it had been under water, if 
wrong fuses had been used, too much load on it, if they didn’t oil the bearings, 
the rotor would drop and bum out the motor. Q. Any other cause? A. That 
is about all I know.

It was not suggested that the motor had liecn under water.
No evidence was given on liehalf of the defendants. The 

trial Judge held that the evidence did not establish that the
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burning out of the motor had been caused by an electrical or 
mechanical defect. With deference, I am of opinion the Judge 
erred in so holding.

The evidence established that the burning out of the motor 
might have resulted from electrical or mechanical defects covered 
by the guarantee, or it might have been produced by a numlier of 
other causes specified by the expert Flowers, and the defendant 
Brown in his examination for discovery. But it also established 
that each and every cause suggested other than electrical or 
mechanical defects had Iteen expressly negatived as a producing 
cause. Under these circumstances the proper inference to lie 
drawn, in my opinion, was, that the burning out results! from an 
electrical or mechanical defect. When the plaintiffs negatived 
each suggested cause other than those covered by the guarantee, 
they had made out a primA facie case; which, unless rebutted, 
entitled them to judgment. The witness Flowers stated that lie 
could not say the burning out of the motor resulted from a 
mechanical or electrical defect U-cause he had not smi it. The 
defendants had the burned-out motor in their possession. If the 
burning out had not resulted from a defect covered by tin- 
guarantee, all they had to do was to produce the motor to the 
expert, and ask him to say from its apix»a ranee what caused the 
burning out. This they did not do. They made no attempt to 
rebut the plaintiffs’ primA facie case. The plaintiffs arc therefore 
entitled to damages for breach of warranty. They paid $275 for 
the motor and the defendant Brown said it was burned out to a 
crisp.

I would therefore allow the plaintiffs as damages the sum of 
$275.

The appeal in my opinion should lx* allowed with costs, the 
judgment below set aside, and judgment entered for the plaintiffs 
for $275 and costs.

Elwood, J.A., concurs with Lamont, J.A.
Appeal aliened.
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Re TORONTO SUBURBAN R. Co. AND ROGERS.

tlnteerio Supreme Court, Apiullntc Ihrieiou, Magie, J.A., Clute, HiddeII, 
Suttee riant! eenet Meeeelea, JJ. June i 'e, 1910.

Dtuv.e* (4 111 L—241)—Euooreunox—Compensation—Estimate or 
—Time—Notice.

In fixing the pom|M-nsation for 1 limit expropriated under the prox-iiwme 
ut the (hllario Railway Art. 1906, Ihe date for valuation is that of the 
giving of the notire of expropriation and not the regiatration of the plan 
of location by the railway company.

[Teereento Suleurtean It. Co. v. Epereeon (11117), (14 D.I..R. 421, 54 Can. 
S.C.R. (195: Vita of Edneonteen v. Calgarej and Edmonton It. Co. HIlli), 
.«I D.L.R. 222, 8.1 Can. K.C.H. 406, 22 Can. Ity. Caa. 182, followed. See 
also annotation, 1 D.L.R. 508.1

Appeal by the railway company from an order of Middleton, 
J. ( 11119), 4ti O.L.K. 2(11, on a special ease slated in an expropriation 
proemling. Affirmed.

II. B. Henderson, for appellant.
1). J. Co)ley, for respondents, Ford and Roome.
J. M. Bullen, for respondent Rogers.
Clute, J.:—This ease can e on for bearing on the 10th 

October, 1919, at a weekly sittings of this Court, upon a 
sjiecial case, in the presence of counsel for the Toronto Suburban 
Railway Company, the claimants Ford and lioomc, and W. T 
Rogers. I take the facts as stated in the judgment of Mr. Justice 
Middleton, delivered on the 16th October, 1919, upon the special 
rase. He declared tliat there should lie an arbitration to determine 
"the compensation to lie paid by the railway company to the 
claimants Ford and Roome, respectively, for the portion of their 
lauds respectively taken and the injurious affection of their 
respective remaining lands, such arbitration to proceed u|>on the 
basis of a taking on the 30th May," 1913," with costs.

This appeal is from that judgment. In the notice of appeal 
objection is taken (1) that the learned Judge holds that the 
distinction between the ease of Toronto Suburban ft.H'. Co. v. 
Everson (1917), 34 D.L.R. 421, 54 Can. S.C.R. 395, and City of 
Edmonton v. Calgary and Edmonton H.W. Co. (1916), 30 D.L.R. 
222, 53 Can. S.C.R. 406, 22 Can. Ry. Cas. 182, is to be found in 
the difference between the Ontario Act and the Dominion Act, 
and the appellant company endeavoured to controvert this finding.

In his reasons for judgment, the learned Judge says (46 O.L.R. 
at pp. 205, 206): “In Toronto Suburban H.W. Co. v. Everson, 
54 Can. S.C.R. 395, 34 D.L.R. 421, the Supreme Court of Canada
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decided that the governing statute was the Act of 1900. In the same 
case it was also determineil that tlie giving of the notice of exiiro- 
priation, and not the registration of the plan, was the taking of 
the lands, which first conferred a right upon the railway company. 
When it is borne in mind tliat the filing of a plan not only in poses 
no obligation upon the railway company, but authorises it to take 
any land within the limits of deviation provided (sec. 59 (13) of 
the Act of 1906), i.e., one mile on each side of the line as originally 
projected, the reasonableness of this holding can be appreciated.”

He then points out that "in City of Edmonton v. Calgary and 
Edmonton fl.lt'. Co., 53 Can. S.C.R. 406, 30 D.L.R. 222, a case 
under the Dominion Railway Act, it was held that under tliat 
Act, ‘by the deposit of the plan,’ the owner 'was divested of the 
power to dispose of its property, within the limits of the right of 
way: the land was put extra commercium. The deposit of tlie 
approved plan with the registrar fastened a servitude upon tie 
land taken and gave the company a statutory right to acquire a 
complete title to it for railway purposes:’ per the Chief Justice 
(30 D.L.R. at 225.) ‘It was, in my opinion, not witliin the 
power of the land-owner, after the deposit of the location 
plan, etc., in anywise to affect the land thereby designated as tliat 
which the company intended to acquire for its right of wav so 
as to interfere with the right of expropriation or to render its exer
cise more burdensome or less advantageous to the company:' 
per Anglin, J., at 226. The same Court that declared this to 
be the meaning of the Dominion Act having immediately them- 
after declared the notice of expropriation under the Ontario Act 
of 1906 to lie the first proceeding that gave the railway company 
any right, it follows that the land was not, liefore the 5th May, 
1913, extra commercium, and that all transactions prior to that date 
must be given effect to.”

Counsel for the appellant company contended that in effect 
this decision was wrong, and that Rogers, the prior owner of the 
block in which Ford and Roorn.e claimed interests, was the only 
person with whom arbitration proceedings could or should be 
had, and that distinct arbitrations with the parties who liecaire 
owners prior to expropriation was not the proper course and 
practice under the Act, and that therefore the judgment which 
directed the arbitration with these claimants is erroneous.
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1 agree with Mr. Juatiee Middleton (46 O.L.R. at p. 207) 
that these two purchasers, Ford and Hoonie, “are entitled to have 
the arbitration proceed to determine tlie compensation to lie paid 
to them respectively, on the footing that tlie railway company 
had offered to them respectively amounts mentioned in the 
eclirdulc to the order of tlie 30th May, 1913—the value to lie 
determined as of tlie date of service of the notice of expropriation."

Here, as in the Etvrson case, tlie Act of 1906, as amended by 
an Act of 1908, 8 Edw. VII. ch. 44, is the Act to lie looked to, 
for the reason that the Act of 1913 came into force on tlie 1st 
July, 1913, anil notice of expropriation was given on tlie 5th 
May, 1913—in other words, prior to the last-mentioned Act 
coming into force. 1 think it perfectly plain from the judgment 
in the Evtmon case that the Act of 1906, as amended, evidently 
contemplates a valuation as of tlie date of the notice.

In my opinion, and under the authorities referred to in liis 
judgment, Middleton, J., was right in the order he made < hive ting 
arbitration, and this appeal should lie dismissed with costs.

Magee, J.A., agreed with Cute, J.
Sutherland, J.:—For the reasons stated therein, I am of 

opinion that the judgment of Middleton, J., is right, and I agree 
that tliis appeal therefrom should be dismissed with costs.

Master, J. (dissenting):—This is an appeal by the railway 
company from the order of Middleton, J., dated the 16th October, 
1919, pronounced in Single Court on a special case stated by the 
parties.

Hie claimants, Roome and Ford (respondents), are persons 
interested in lands taken by the railway company unilcr its 
compulsory powers.

As the facts are fully set forth in the judgment appealed from, 
which is reported in 46 O.L.R. 201, they need not here be repeated, 
hut a chronological memorandum of dates may lie convenient.
27th March, 1911......................Rogers, as owrar of a block of

land, agreed to sell certain lots to 
one Clements, not a party to tliis 
application.

16th May, 1911.......................... Clements agreement registered in
the registry office.
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3rd August, 1911......................The railway company deposited
its plan of location in the 
registry office.

4th August, 1911......................The railway company pul dished
notice of such deposit.

2tith August, 1911....................llogcrs's plan of a subdivision of
these lands was filed in the 
registry office.

9th May, 1912......................... Rootl e agreed to purchase from
Rogers two lots — agreement 
never registered.

21st October, 1912....................Ford agreed to purchase two lots.
7th November, 1912.................Ford registered his agreement.
5th May, 1913...........................Railway company served on Rogers

notice of expropriation.
10th May, 1913.........................Railway company served notice for

immediate possession.
Sulwcquent to 10th May, 1913.The railway company first received 

actual notice of the sales by 
Rogers to Roome and Ford.

The questions raised by the special case are as follows:—
(1) Was the registration of the Clements agreement (instru

ment No. 10475) on the 10th May, 1911, above referred to, 
notice to the company of the plan of subdivision 1002? And. 
if so, what, if any, effect will such notice have on the question at 
issue between the parties herein?

(2) As to effect (if any) of the deposit of the said plan of right 
of way upon:—

(a) Purchasers purchasing prior thereto, but who did not record 
specified notice thereof.

(b) Purchasers who purchased sulrsequcnt to the deposit ami 
who did not record notice thereof.

(c) Purchasers who purchased subsequent to the filing of the 
company’s plan and sulrscquent to the recording of the owner's 
plan, but lieforc the giving of the notice of expropriation.

(3) What effect ujion the registration of the said plan of right 
of way has the fact that the company did not serve "notice of 
expropriation till more than one year after the dc|>osit of its 
plan.
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(4) As to what effect, if any, the dejiosit of the said plan of 
right of way has in respect to the streets laid out in the said 
plan of subdivision, and the consequent severance.

(5) As to wliat date the damages to the different respeetive 
classes should he assessed as against the railway company for the 
taking of tlie said lands.

(6) As to whether the compensation should lw determined 
in one arbitration, to which the registered owners only are parties, 
or whether the company is hound to arbitrate with each owner 
whether registered or not.

The on 1er or judgment apjiealed from provides as follows:—

“1. This Court doth ileclare that there should lie arbitration 
to iletern inc the compensation to lie paid by the railway company 
to the claimants Ford and Itoome respectively for the portion of 
their lands respectively taken and the injurious affection of their 
respective remaining lands, such arbitrations to proceed upon the 
basis of a taking on the 30th of May, 1013.”

It is not contested that the statute governing tike present 
controversy is the Ontario Railway Art, 1006, as amciuled in 
11108, and that the more important sections of that Act liearing 
on the present application arc sec. 2, sub-sec. 8, and secs. 61, 
66,67, and 68.

By its appeal the railway company seeks to have it declared 
Iliât its right arose on the 3rd August, 1011, when its plan was 
deposited in the registry office, and that the respondents took 
subject to the prior right of the railway company acquired by it 
on the tiling of its plan, with the result that there should lie only 
one arbitration, namely, that founded on the notice of expropria
tion given to Rogers on the 5th May, 1013.

The crucial point in the case is, when did the right of the 
rail say company as against purcliasers from Rogers arise? Was 
it on the dcjiosit of the plan or was it when the railway company 
served written notice of expropriation on Rogers?

In the first event, tlie right of the railway company would lie 
superior, and the purchaser must come in under the Rogers 
arbitration. In the second event, having regard to the dates as 
al»ve set out, Ford and Koomo would be owners in priority to the 
railway company, and their rights as such would have to lie
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individually expropriated in the ordinary way; this last statement, 
however, is subject to Mr. Henderson's first point, to which 1 
shall advert later.

The judgment in the Court below adopts the latter conclusion, 
based on tw o cases recently determined in the Supreme Court of 
Canada, namely, City oj Edmonton v. Calgary and Edmrmttn 
ft.IV. Co., 53 Can. S.C.K. 400, 30 D.L.R. 222, and Torontu Subur
ban ft.1V. Co. v. Everson, 54 Can. S.C.R. 395, 34 D.L.R. 421. In 
view of the opinion expressed in the case now under review, i 
critical examination of tliese two decisions of the Supreme Court 
becomes necessary.

The Edmonton case depends on sec. 153 of the Dominion 
Railway Act of 1903. The corresjionding section of the Ontario 
Railway Act of 1906, 6 Edw. VII, eh. 30, is sec. 67. For con
venience of consideration I have placed these two sections in 
parallel columns:—

Dominion Act, 1903, tec. Ontario Act, 1900, net.
169.

“The deposit of a plan, 
profile and book of reference, 
and the notice of such deposit , 
shall be deemed a general 
notice to all parties of the 
lands which will lie required 
for the railway and works; 
and the date of such deposit 
shall be the date with refer
ence to which such compen
sation or dan ages shall be 
ascertained."

87.
“The deposit of a map or 

plan and book of reference, 
and the notice of the deposit, 
shall be deemed a general 
notice to all such jiersons as 
aforesaid of the lands which 
will be required for the rail
way and works."

To which the decision in 
the Everson case adds:— 

“And the date of serving 
notice under sec. 68 shall 1* 
the date with reference to 
which such compensation or 
damages shall lie ascer
tained."

It is common ground that the Ontario Railway Act romains 
no express provisions in regard to the date at which compensation 
is to lie ascertained ; and, in consequence, the question had to be 
determined by the Supreme Court of Canada on a consideration 
generally of the provisions of the Ontario Railway Act.



55 DXJt.l Dominion Law Hi:iinnx. 235

In determining the ilatr mith regard to which tIn arbitrators 
an' to fix the comiicnsation. it was relevant to cunsii'er tlsi date 
wlicn the railway company Is'gun to take active steps to ac<|iiire 
lx*.session of the lands. and that |wiiit is considered in tlie judg
ment of the Court, hut the fart that the coni]» usai inn is to Is- 
assesseil as of tIk* date of service liy tlie railway company of 
aotirr of taking lias no In uring, it norms to me, on the i|nrstion 
wlietlier the railway eoni|iany had at an earlier date, liy dejsisit 
of its plan, acquired a first claim on the lands to Is1 taken, awl 
imposed a servituile on tlie owner. It also appears to me that the 
learned Juilges of tlie Supreme Court did not treat lla‘ date at 
which such servitude is imposed ns a determining factor in 
their conclusions.

Dealing with that ipiestion Mr. .lustire Anglin says (34 
D.L.H. at 429):—

“If tlie Act of HMM» applies, although notici' of the di |wrsit 
of tlie plan is by section 67 ilcelared to be general notice to all 
persons owning lanils shewn thereon of the lands required for the 
railway, until the notin' to the owner presrrils'd liv section 68 
is given, the land to lie taken is not fixnl, since the con pony 
may ilesist, or n-a.v deviate within the limit of one mile from the 
line as located on the tiled plan (see. 59, suli-scc. 13). Moreover, 
this notice must Is- accompanied by a declaration of the company's 
readiness to pay a sum certain as compensation for the land or 
damages, which a disinterested Ontario I .and Surveyor must 
certify to lie fair. No other date lioing mentioned, tlie coni|«eo
lation liem referred to is presumably based upon valuation as 
of the date of the notice and certificate.’’

And Xlr. Justice Duff, at 423, after demonstrating that tlie 
Act of 1906, as amended in 1908, governs, says: —

“Section 68 of the Act of 1906, as amended in 1008, evidently 
contemplates a valuation as of the date of the notice.”

The judgment in review holds that, because the Evcmon case 
determines that the date with reference to which compensation 
is to lie assessed is the ilate of notice of expropriation, therefore 
the Supreme Court (inferential!)-, I assume) “determined that the 
idling of the notice of expropriation, and not the registration of 
the plsn, was the taking of the lands, which first conferred n rigid
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ujxm the the railway company" ami that “the notice of expro
priation under the Ontario Act of 11106” wan “the finit proceeding 
that gave the railway company any right.”

With the greatest respect. 1 am unable to deduce tlies con
clusions from the Everson case. While in the Everson case tin 
attention of tlie Court was confined to the date which the arbitra
tors are to olwerve in fixing the amount of the compensation, in 
the Edmonton case the attention of the Court was directed exclu
sively to the question of the tin e when the railway company 
first acquired a right in the lands -the very question which 
falls to be tletermined in the present case. It is manifest that 
the acquisition of a right by the railway company in the land 
is one thing and the date at which the conqiensation is to lx 
fixed quite another thing. They are not necessarily contem
poraneous; whether they are, or not. depends entirely u|h>ii tin 
terms of the Railway Act. It was held in the Edmonton eaxe 
that the dejxjsit of the approved plan with the registrar fastened a 
servitude upon the land taken, and gave the company a statutory 
right to acquire a complete title to it for railway purjx>8e.v The 
result was. that the claim of the railway company was held to he 
senior to the claim of municipalities in respect to certain highways 
crossing the railway, which liighwavs had been laid out after tin- 
filing of the plan. In the determination of that question no 
reference whatever is made by tlie Court to the date with regard 
to which condensation is to le assessed. The decision seems to 
me to be based solely on the first clause of sec. 153, which is sub
stantially identical with sec. 67 of the Ontario Act. While the 
Edmonton case was determined under the Dominion Railway 
Act, yet a comparison of its provisions with those of the Ontario 
Act, above quoted, leads me to the conclusion that tltere is no 
substantial difference in the statutes, an l that notliing in the 
Evtrson case suffices to displace the decision in the Edmonton 
case, by W'hich we must, I think. Ije governed.

It apiiears to me, moreover, that sec. 66 of the Ontario Act 
affords indication that the deposit of the map or plan and l>ook 
of reference itself conferred ujxm the railway company u right 
over the lands shewn on the map or plan and in the book of refer
ence. That section evidently contemplates that when a railway 
company goes to an owner puisuant to that section, it does not
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go seeking to buy a right of way which the owner may utterly 
n'fuse. hut. on tlie contrary, that it goes with a superior right 
over the lanils sliewn on the map or plan, for the purpose of 
iwgotiating the terms of compensation which it is to make for 
the land taken.

The sulwcquent iimvisioue of we. 68 only con e into play in 
case of disagreement regarding such terms.

This dis|xwes of the main question, and I would answer the 
i|iiestious submitted for the opinion of the Court us follows:

Question (I): Tlie registration of the Clements agreement 
was construetivc notice only to the railway company of the 
plan of sulslivisiou. and under the provisions of the Ontario 
Registry Act such constructive notice does not affect the rights 
of the railway company: Hr McKinhii ami MrCuItouijh (111111), 
51 D.L.R. 639, 46 O.L.H. 335.

Question (Î): Tlie deposit of the plan of the right of way gave 
to the railway eomirany priority over any purchaser, whether 
prior or sul sequent to the dejioeit of the plan, except a purchaser 
who had purchased and registered prior to tlie ilejxisit of the plan, 
or a pureli cr of whose right the railway company had actual 
notice prior to the deposit of tlie plan.

Question (8): The rights of the parties are governed by tIn
stitute of 1906, as amended in 1908, and the fact that the railway 
company did not serve notice of expropriation until more than one 
year after deposit of the plan lias no liearing.

Qiiatlwn (4) is sufficiently answered by the aliove.
Question (5): Tlie damages to Koomc and Ford should lie 

assessed as of the date of the service nil Rogers of the notice of 
expropriation, that is to say, the 5th May, 1915.

Question (8): Compensation should lie determined in one 
arbitration, hut the purchasers should !*■ allowed to intervene 
in such arbitration, and the arbitrators should so mould the 
arbitration as to determine the rights of Ford and Roome in the 
same manner as though they were claimants in separate arbi
trations.

I have not overlooked Mr. Hemlcraon's first argument, that 
Ungers was served with the notice of expmjiriation and for immedi
ate possession, and that hr was, and still is, the registered owner, 
baring an interest in the property ; that, under are. 2, clause 18,

ONT.

H.

Its
Toronto 
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in the Act. In view, however, of the conclusions which 1 Inn, 
reached as above, I find it unnecessary to iliseuw further tlib 

, phase of tlie ease.
Tlie appeal should he allowed, and an order issued in the tern»

Mmtfli. 1. indicated alovo. t'osts of tlie motion lielow and of this a|i|ieal 
should be costs to the railway company in any event of tin 
arbitration.

Ri.idcK, J. Riddell. J., agreed with Masten, J.
.1 ppeal rlirniùneil.

CAN. STANDARD BANK v. McCROSSAN.

8. C. Sujtreiuc Court of Canada, Davux, C.J., Idi nylon, buff, Any! in, Hroiltur mu 
Miynault, JJ. Xovemlar 2, 1920.

Evidence (,§ VI A—515)—Written guarantee to rank—Condition!
STIPULATED FOR AT TIME OF SHINING—<>HAI. EVIDENCE OF—fdy 
DITKt.\ PRECEDENT—-CONDITION SUBSEQUENT—CONDITION NOT H I- 
FILLED—LlAUILITY OF UVAHANTt »R.

The respondent at tho time of signing a guarantee to 1 lie hank stipulutd 
that unless and until certain notes to the hank upon which he was Milt 
as an endorser were paid, tint guarantee given by him should not hmmv 
operative or effective. Held, per Davies, C.J., ami Mington and Brodeur. 
J.J., that the stipulation was a condition precedent, which could lie prowl 
by narol evidence ami not having been fulfilled the respondent was mi 
liable on the guarantee. Per Duff, Anglin ami Mignault, JJ., ihat (lie 
stipulation was at most a condition subsequent or a term of the mnir.tri 
ami parol evidence in proof of it was not admissible.

Statement. Appeal by plaintiff from the judgment of the British (’olumhia 
( ’ouit of Api>eal in an action on a guarantee given to the plaintiff. 
Affirmed by equally divided Court.

The judgment of the British Columbia Court of Appal, 
which is affirmed is as follows:

Mncdonaltl,
C.J.A. Macdonald, C.J.A.:—I would dismiss the api>eal.

The evidence of the defendant as to the condition upon which 
he signed the guarantee sued on is as follows : —

He said:—
“1 am prepared to sign this on the distinct condition of you seeing that 

the two notes, the Bank of Montreal note and the Douglas note, are paid 
out of the advances to be raised from this guarantee. 1 want it distinctly 
understood that if they are not paid this does not go, you understand that, 
and with that Mr. Perkins nodded a sort of approval and I took up the pe 
and filled up the body of the guarantee, including the amount and the date 
and signed it in tho presence of Mr. Russell.
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Hummed.

(Ami again) : "I was emphatically clear that the condition attached to the 
use of the guarantee was that those notes were to 1>© paid or it could not be

Some argument turned on the meaning of the last sentence, 
hut I interpret the words to mean that the defendant made it 
emphatically clear to Perkins that the conditions attached to tin* 
use of the guarantee was that these notes were to he paid. Russell 
says: “He (the defendant), told Mr. Perkins in the most positive 
way that he would sign it on the distinct understanding and 
condition that the moneys forthcoming were to lie used to pay 
off those two notes.” The denial of this evidence is not very 
emphatic, hut*the denial is of little importance in view of the fact 
that the trial Judge accepted the above as the truth.
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The defendant’s story of why he insistai on the condition 
aforesaid is entirely reasonable. He. with a number of others 
politically interested in the fortunes <if the Vancouver Sun, 
a newspaper published by the Hurranl Publishing Vo.. Ltd., 
had before this time endorsed two promissory notes of the said 
company, payable one to the Hank of Montreal for $10,000, tin- 
other to a Miss Douglas for $15,(XX). These were overdue and I 
think the evidenee shews that they were pressing obligations. 
Before, therefore, committing himself to. a fresh obligation on 
account of the compiuiy, he detnamh-d as a condition thereto that 
these two notes should be retired.

ill ( 'olutnhia 
the plaintiff

of ApH

ii|hui which

rou seeing that 
note, are H 
it it distinctly 
lerstaiid that, 
ok up the I» 
and the date

It was suggested in argument by np|*Uaitt's counsel, that it 
was absurd to suppose t hat the npin-llant would accept respondent’s 
'•Mightion to pay $5,(XX) with a condition attached that the 
appellant should pay off an indebtedness of $25,(XX) for which the 
respondent was liable. But this suggestion overlooks the fact 
that the notes held by the Hank of Montreal ami Miss Douglas 
were endorsed by a large number of others than the respondent, 
and that the amount which he might lie called uikui to pay by 
reason of his said endorsement might be very much less than 
the sum of $5,000, and also that these others were giving guarantees 
similar to the one in question.

It was also submittal by npiM'llant's counsel that res]mindent's 
tulwequent conduct was inconsistent with the defence which 
he now sets up. He signal the document (Ex. 10), in which he 
was ilescrilied as a “guarantor” approving of the sale of the
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Burrard Company's assets hut he has sworn and the Judge lu,, 
found that lie did this without prejudice to any defence which 
h<‘ might have to set up against the guarantee.

To my mind tin* decision of this cam* turns on tin- credibility 

of tin- part its and thv witnesses, and after careful eonsit It-ration 

of the evidence, I am unable to say that the trial Judge raine to a 

wrong conclusion. I think he came to the right conclusion.
Martin, J.A., would dismiss the apiieal.
MvPhilliph, J.A. (dissenting):—The respondent was mm.-*! 

upon a guarantee in writing for the sum of $.r>,000, given to tin- 

appellant (the hank) in neaped to the indebtedness that might In
due and owing to the aptx-llant by the customer, the Burmrd 
Publishing Co. The form of guaranty may In1 said to U- tin 

usual hank guarantee and to secure to the hank any ultimat. 

balance due to the hank. The ap|x-al is taken by the hank from 
the judgment of Murphy, J., who dismiss<‘<l the action ii|hiii tlm 

ground that the guarantee was executed upon a condition which 

was, that the hank was to sec that a certain indebtedness upon 

which the guarantor (the respondent) was liable would U- din- 

charged. The indebh-dness was by way of the endorsement of 

certain negotiable paper by the guarantor, also lx-ing indehtednv* 
of the Burrard Publishing Co., and that by reason of non-per- 
formanee of this condition the hank was disentitled to recover upon 
the guarantee. The evidence is very voluminous, hut, in my 
opinion, the ease is indeed a simple one, nnd the documentary 

evidence is all in favour of the hank and the hank should surewl 

U|xm this appeal. The attempt is made, upon parol evidence, lo 

destroy the efficacy of the guarantee—which I do not consider 
upon the special facts of the case, is permissible nor do 1 consider 
the parol evi<k-noe at all within the Ixiunds of probability when 

all the attendant circumstances are taken into consideration 
It would take too long to, in detail, elaborate all the evidence, 

hut it may lx1 generally stated that, the whole transaction «> 
one that had to lx* arranged with the head office of tlx- hank a?
I note it was not an arrangement that was left- to lx* dealt with or 

decided by thv local manager at Vancouver, and this was well 
known to the guarantor—the local manager merely carried out 
the instructions given to him by his prinei)wls—the hank from 
the head office and the guarantor knew and understood, audit
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was made plain 1o him, the conditions upon which the hank would 
make further advances and the guarantee of respondent and 
others was essential to obtain further advances to the publishing 
company. It is significant to also note that the respondent 
(the guarantor) was the solicitor as well as a director of the pul>- 
lishing company and the active agent in l>ehalf of the publishing 
eom|wny to obtain tlie further advances from the bank. After 
the lapse of 3 years, the ivsjiondent repudiates his liability to the 
I «ink and during this time the assets of the publishing company 
have, with his assent, passed to another company. The facts 
swofn to by the respondent, and agreed with by Russell, who 
was in eompany with the respondent when the guarantee was 
signetl are that in the presence of Perkins, the local manager of 
tin* bank, the resi>ondent stated, livforv signing the guarantee, 
that two certain promissory notes, upon which he was liable, 
as endorser, living representative of indebUnlnesa of the publishing 
company for $10,(XX) and $15,000 respectively would Ire paid out 
of the further advances to lx> made to the publishing company 
upon the security of the respondent's guarantee as well as that 
of others. I here set out the evidence of the respondent when 
giving his evidence—under examinât ion-in-chief—Perkins, the 
Rival manager of the bank, is the person he is referring to:—

The Witness: He wanted me to sign the individual guarantor stating 
that 1 was one of tlie last ones and it was rather holding up the deal and wanted 
me to sign. 1 demurred, and ] said that I wanted to see Mr. Perkins before 
1 would sign that, that 1 wanted to put it squarely up to him as to payment of 
these two notes. With that Mr. Russell said: “Come on down to the bank.1’ 
So we went down to the bank togetlier and 1 saw Mr. Perkins in Mr. Russell's 
presence, and 1 put it up flatly to him and as that is more or less the crux of 
the matter 1 will endeavour to give the conversation in as nearly as accurate 
language as 1 can do it, certainly tlie effect of it. I said: “1 am prepared to 
sign this (meaning the hank guarantee form) on the distinct condition of 
your '«sting that tlie two notes, the Bank of Montreal note and the Douglas 
note, arc paid out of the advances to lie raised from this guarantee 1 want it 
distinctly understood that if they arc not paid this does not go. You under
stand this.” Ami with that Perkins nodded a sort of approval and 1 took up 
the |>en and filled up the body of tlie guarantee including tlie amount and the 
date and signed it in tlie presence of Mr. Russell who was sitting in a chair 
right next, and 1 handed it to Mr. Perkins in his own office in the Standard 
Bank. There was not tlie slightest chance for misunderstanding. 1 wont 
there for one pur|iusu only, as 1 was from the start reluctant to go on it. 1 
only went on it to relievo myself from a much heavier liability. Mr. Perkins 
was familiar with the matter and knew that the notes wore not paid. I uxiuld 
hm been a fool to *ign without taking the precaution* which I went down for
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(lull one pur innit to see that those notes mrc to be paid. Q. And Mr. Kuwel! 
whh there when that took place? A. He waa there wlien the conversuliou 
took place. Q. Now waa there any chance for you to be mistaken about 
that? A. Not the «lightest. Mr. Taylor: This is cross-examination M, 
Craig: 1 might mention that Mr. Perkins on the examination for discovery 
swears that he had not seen you until long after the guarantee was sinned. 
A. He swears that I did not see Mr. Russell until he gave him his olieque. 
Q. Knowing what, Mr. Perkins has sworn in that subject have you any doubt 
about your evidence? A. None whatever. I was emphatically clear that the 
condition attached to the use of tlie guarantee was that those notes were to 
be paid or it could not lie used. I did not have to go on the thing, I dictated 
the tenns, I did not wait for Perkins to ask me to go on, I did the dictating of 
the terms on which I signed the guarantee. As a matter of fact at the last 
minute I nearly refused to sign that. Mr. Hugh Fraser did. Mr. Taylor: 
I understand that is subject to my objection, my Lord as to this varying a 
written document. The Witness: I am not attempting to vary. Mr. Taylor: 
It is your counsel, » »t you. You are a witness this time. Mr. MrCrosttan: 
I am sorry, my Lord, I have never lioen in the box before.
4* Now, I do not purpose to enter into any mathematiad calcu
lations as to the liabilities of the publishing coin]mm or it» 
pn sning liabilities which have to lie met, but it is clear and Ih voikI 
< I motion that the further advances obtained from the bank upm 
the respective guarantees were obtained to discharge prminy 
liabilities and made to keep the publishing company on foot anil 
the respondents efforts were all in that direction and it would 
not appear that the $10,000 and $15,000 notes were being pressed 
at or about the; time; of the advances and it is clear that if these 
note's were* paid at the time of the further advances the available 
moneys derived would be practically exhausted—the facts demon
strated the idle contention made or that there is any probability 
in what is stated. It might well be said that at most. if tin 
respondent’s story of what took place with Perkins was to be 
accepted, that a collateral contract was entered into whereby the 
bank agreed to see to the retirement of the two notes and that 
the action the rescindent might have would Ik* for a breach of 
a collateral contract, but that is not this action nor do I say that 
it would Ik- sustainable. The counsel for the respondent took 
two positions in the argument at this Bar—firstly, he strongly 
insisted that the guarantee was in escrow with the local manager, 
and secondly, that it was given subject to a condition not performed 
and therefore not enforceable. This is clear, the; bank would 
accept nothing but the usual bank guarantee—that was the 
decision of the head office and well known to the respondent.
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He wan advised of this. Further this was known to Itusscll, and 
tin1 extraordinary c<intent il111 in, tluit. with nil this knowledge 
mill the giving of the gunrantei' hi the usual form, the hank has 
nuw to have imismcd uiion it a condition nowhere to lie found 
in the document. It in inconceivable that any Bitch condition 
was agreed to and Verkins, the local nuuuiger. denies the res|s>nd- 
ent's story throughout, and the respondent’» conduct rebuts in 
the strongest way any such condition living agreed to. The long 
ilelay and subséquent acknowledgment of his guarantee to the 
hank (although it is attempted to weaken this by saying that 
whilst he outwardly and openly admitted to the guarantee to t la- 
hank and to the knowledge of his associate guarantors he privately 
advised Verkins tluit he repudiated it), is a circumstance that 
cannot lie overlooked hi weighing the evidence. The bank was 
in no way anxious to make these new advances, in fad was pre- 
[Kircd to accept its loss but the propulsion was all from the pub
lishing ronqiuny, and the respondent was the most active in the 
matter, to obtain the further advances. All that is alleged 
has such a badge of improbability, without otherwise describing 
it. that it is impossible, with respect, to agree with the con
clusion of the trial Judge. To well indicate what the position 
was, it is only necessary to ri-ad the terms of the trust deed entered 
into by Hepburn, as trustee—to which the bank and the guarantors 
were parties—the respondent living one of the guarantors. It 
is then1 recited that the hank would not make the further advances 
save on the terms therein mentioned, one liebig that the written 
guarantee was to tie in Form No. I, !,.F.—the usual hank guar
antee—and Hcpbum was to he sole nuuuiger of the funds realised 
ii|sm the guarantees and to act in concert with the hank. Not 
a word is set forth that out of these moneys there is first to lie 
discliarged no less a sum than 125,000 upon which the respondent 
alone was personally resjionsihle—the moneys were only obtain
able upon the collective guarantee- hut what is put forwanl is 
that the rcs|iundcnt giving a guarantee fur $5,000 is to lie dis
charged of a debt of $25,000 and his fellow-guarantors arc to 
contribute in the payment of it. Again we have a circumstance 
of gnat improl nihility. All these matters are pertinent when 
weighing the evidence. The truth is, that the whole transaction 
"f obtaining the further funds would have liven illusorv and
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_ ' frustrated at the outset if any such agreement liad been come tv. 
S. C. Thou in it reasonable to fin<i that such wan agreed to? 1 find it 

Standard impossible to mo conclude. The1 rcsixmdent knew that the not,..
Hank |ie contends should have liven paid, wen» not paid an<l allowed 

M<< 'hohsan. 3 years to capse licfore he repudiates his liability. It is truv h« 
McPhuïïpe.J a *®y* tlmt he sfiokc to Perkins on occasions alsiut the matter 

but even tliat was after a long lapse of time. Then* came a tint, 
when it was necessary to earn* out a sale of the assets of tin 
publishing company ami the assent of the guarantors tloret, 
was asked for by the bank—and what do we find the resiioiidctit 
doing? He, along with his fellow-guarantors, addresses the hank 
in the following terms:—
Tho St atwlurd Hank of Cumula,

Vancouver, B.C. July Pith, 1915.
Tho undersigned guarantors Cor the indebtedness of tlie Burrard Publish- 

ing Company, Umited, hereby approve of the sale of the assets of the eaid 
Company to E. C. Sheppard for Forty thousand Dollars gross, made up of 
rash to Bank 124,281.62 and preferred claims $15,718.38.
Vancouver, B.C.
July 8th 1915.
H. 8. Ford.

F. C. Wade, L. H. Cuertin, F. H. McD. Bussell, A. M. Pound, E. hoenl ■>- 
side, G. E. McDonald, W. Hickey, T. F. Paterson, Chas. E. ('ampls-ll. Hok-rt 
Kelly, C. B. Sword, Ceo. E. MoCrosaan.

It is true lie says tliat he signes! it without prejudice pr**- 
teeting himself, as lit* states, by a telephone message, so advising 
Perkins. This, however, is denied by Perkins and, at this stag* 
let me say that, quite apart from any contention made by tin 
rescindent, the contract the respondent made was with tb* 
bank direct, not a contract made with the agent of the bank within 
the scope of his agency. It was well known to the respondent tliat 
the whole transaction was one lieyond the authority or scope of 
agency of the local manager, Perkins, tmd it is impossible for tin 
guarantors to huild anything upon the all<*gcd agreement with 
the local mtmager, even if any such contract could lie said to 1h 

established.
Now in this ease, unquestionably, the burden of proof wa* 

upon thv rescindent, the guarantee is to the bank. The hank 
made the advam-cs upon the security of the guaranty-, ami 
it was for the respondent to displace the legal effect of the guar
antee. That burden of proof, in my opinion, the respondent ha*
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failed to (liachaifp. Here we have a solicitor and diiiwtor of a 
roniiMUiy actively negotiating with a hank for advances to lx- 
made to prevent the insolvency of a company of whirl» he in a 
solicitor and director and in connection therewith finds that he 
must get the assent of the law! oflivc of the hank. The head 
office stab's its terms, t.c., it must have the usual hank guarantee 
u(M»n the usual form. The guarantee is given in this form, and 
the advances made. When eulled upon to pay under the guarantee 
it is alleged that the guarantee is without legal effect liecause 
of some condition not being iierformed, a condition never made 
known to the hank at all and to which it was not a party. Kven 
if agm-d to hy the local manager it would have I win valueless 
u]M»n the facts of the present case, hut it is dilut'd and all tin 
probabilities are against any such agreement I wing made. {Ha w- 
bury v. Bank of Montreal, 44 D.L.R. 234, (1918] A.C. ($29, Lord 
Parker of Waddington at 294, Lord Wrenbury at 303.) Here 
we liave the delivery of the guanuitet' to the luuik anti if anything 
what is contended for is to vary the written contract by parol 
evidence, that is to in effect insert a provision that the guarantee 
is to lw of no effect unless the two notes for $10,000 anil $15.000 
lie first paitl.

In iwssing, it may lw remarked, that before this action was 
brought the notes were in fact paid, it is true not out of the funds 
advanced to the publishing eom|>any u|*m the guarantees, 
but was tluit even the agreement sought to be set up? Assuredly 
the main object was to so finance the publishing company that 
insolvency would lw prevented and the debts to lw imid were tin 
pressing debts-—-not to go anti voluntarily pay off that which 
was not pressing anti there is no evidence that the two notes were 
ever in the category of pivssing debts. Hen*, we have a written 
guarantee acted Upon by the bank anti what evidence is there to 
vitiate or rentier it voitlable or voit!? It cannot lw suggest'd or 
supported that there was any fraud practised u|khi the respondent 
by the bank anti failing the establishment of that it is idle to 
attempt to deny the legal effect of the guarantee.

The guarantee upon the evidence, in the present case, was to 
lake effect when given—even the contention of the respondent 
does not prove otherwise—the moneys were to lw advanced— 
they were advanced. The payment of the two notes was some-
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tiling to be done at a later time. The case is not within tin 
proposition as put by Anson on Contracts, 15th ed., at 310:

It may also l>e shown by extrinsic evidence that a parol condition m*. 
pended the operation of the contract. Tlius a deed may be shewn iu have 
lieen delivered subject to the happening of an event or the doing of an act. 
Until the event happens or the act is done the deed remains an escrow, and 
the terms upon which it was delivered may be proved by oral or documentary 
evidence extrinsic to the sealed instrument.

In like manner the parties to a written contract may agree that. until the 
happening of a condition which is not put in writing, the contract is to remain 
inoperative.

At liest, if established, all that the resiKindeiit enn effectively 
claim is this—there was a collateral contract tliat the notes slmuM 
lie paid and if he suffered any damages by reason thereof they 
would be recoverable or ixissibly the guarantee wotdd not he 
enforecable if the nob* were outstanding and un|iuid but tin 
fact is tliat when this action was commenced they were not out
standing but final and it is evident no damages have been 
suffered.

The fireseut ease, rightly viewed, is supported by />" \ 
('am/Ml (1850), 0 EL & HI. 370, 119 E.H. 903 (approved in 
Pottle v. Ilomibrook, (1897] 1 Ch. 25). There Earle, .1,, said 
(at p. 373):

The point made is, that this is a written agreement, absolute on tin fiut 
of it, and that evidence was admitted to shew it was conditional: and if that 
had lieen so it would have been wrong. But I am of opinion that the evident» 
shi uvd that in fact there was never any agreement at all . . . The parties 
met and expressly stated to each other that, though for convenience l hex 
thon sign the memorandum of the terms, yet they were not to sign if as at- 
agreement until Abernethie was consulted. I grant the risk that such a defend- 
may lie set up without ground ; and 1 agree that a jury should therefore tltvay- 
look on such a defence with suspicion; but, if it be proved that in fact the |ia|wr 
wins signed with the express intention that it should not lie an agreement, lIn 
other party cannot fix it as an agreement u|Nin those so signing. The distinc
tion in point of law is, that evidence to vary the terms of an agreement in vrùinç 
is not admissible, but evidence to shew that there is not an agreevo nt nl all u 
admissible.

Here the attempt in to vary the tenus of the guarantee and tin 
evidence is not admissible—it, is idle to consider, upon the fart# 
of the present ease, that there never was a guarantee. I am,
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] would, therefore, allow tin* apixal.
S. S. Taylor, K.C., ami F. G. T. Lucan, for ap|»cllant.
C, W'. Craiç, K.C., for responele-nt.
Davies, C.J.>—Ae*e*e*ptmg as I do, the* widvim- of the re*s)>eiiiel- 

vnt defendant an to the fact* ami conditions under which the* 
guarante*e* sued u|>on was handed to the hank, nuiintaitied as it 
was by the trial Judge and confirmed by the Court of Apiieal. 
ante p. 238, I emmot entertain any doubt that this api>cal should 
be diienisHiil with costs.

After reading the e*vidcne*e* of all the purtie**. I cannot reach 
any other e*onelusion than that txith parties, the guarantor 
McCrofwan and the liank nuuuiger, unele*rsto»oel that the stipulation 
which respondent swore he made at the time of his signing the 
guarantor was clearly made as a condition precedent to any 
liability arising unele*r it against him. Tluit stipulation was 
suhstantially that, unless and imtil the notes to the Hank of 
Montreal and Miss Douglas u|M>n which the n*s|>onde*nt was 
liable as an endorser wore paid, the guarantee given by him should 
not become operative or effective*.

Both the trial Judge* and the Cernrt e»f Appeal reached that 
conclusion and, so far from feeling myself justifies! in revershig 
their finding, 1 fine! myself in e-omplete* aceonl with them.

As te» the* e-emtentiem that thev language* use*el by the defendant 
! she »u le I Is* const ru eel as a e*onelitie»n subse*epie*nt and sei neit pre»\-

ahle* by oral e*viele*ne*e, 1 am. with re*s]H*et, unable* to appreriato* 
it. Such a e*einstructiem se*e*n»s to me to involve plainly a repudi
ation of the* simple xuiel plain, but, to my mine!, uncepiiveical 
me*aning of the language used. Te» attribute* to it any either 
meaning than what 1 construe* as its plain and obvious me aning 
is to» de*fe*at the very object the* defe*nelant hael in view in signing 
and haneling over his guarantor, namely, the expre*ss limitation 
of his liability for the elcbts of the e-ompany he was guanuite*ving. 
He* was epiite* willing to muain surety to the extent e»f $5,000 

! hut he* was ne»t willing to mid to this e*xisting liability on the* Hank 
of Meintmd ami Douglas ne»te*s ane»thei $5,0t)0 or more*. The n*- 
fe»rr, Ik* iiisiste-el that he signe*el anel luuuled over the elocuinent 
on the* elistbwt condition that, unless and until the*se* ne»te*s we*n* 

i paid. his guarantee*, which he was alxnit to sign, should “next 
*o." ‘i want it distinctly understeioel,” his evidence* was “Unit 
if they (that is the* two note*s) wen* next paid, this eloe*s next ge».
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you understand that.” The language‘ wan not, perhaps, classical, 
8. C. hut it was plain and, to my mind, has only one meaning which 

Standard wa* understood alike by the guarantor signing, and the manager 
Bank receiving, the guarantee, and that was tliat the guarantee wa> 

M<<'roshw. not to Ix-e-ome operative or effective unless and until the not* 
iHiMgtoii. j were first paie! and the defendant’s liability on them discharged.

Idinuton, J.:—I am, after the most careful considérâtion of 
the arguments which apiiellant’s counsel pre-scntcel, unable- to 
find any gooel reason for reversing the juelgmcnt of the* Court 
e>f Ap]s-al upholding that of the- trial Juelge- upon kot-h the- facts 
and the relevant law.

The first question, and the- serious one feu- considérâtiem. i< 
whether respondent and his witness Russe-ll were telling the 
truth. It si-e-ms to me from the outset that it was extremely 
improbable that two such me-n coulel be fourni to have ele-lilie-nitolv 
e-onspiml together to frame such a perjured story.

Yet counsel with ability unel pertinacity |M-rsistcel in prese nting 
most elaborate argument intended to de-inonstrate that such 
was the case ; or at all events that they had sworn falsely. And 
I cannot see, in light of the evidence of Perkins, the api»e-lhmt’‘ 
manager of its Vancouver agency, any alternative view save- that 
Perkins has fe>rgotte-n, and that the others are stating the fae-ts.

He, even in error, may only be charge-able- with absolute- want 
of memory as to the- incident.

The histories of the- re-lations of the- responele-nt with his former 
e-lie-nt, the Bu mire I l*ublishing Co., and with his fellow share* 
holelers anel elircctors and fe-llow guarantors, were eae-h ami all 
rclie-el iqion to ele-monstrate- the falsity of the- story.

A eonsiele-ration of e-ae-h anel all of the- ineiele-nts in those 
histories anel the seve-ral den-unie-iits respectively frame-el in e-ach 
of such connections, has leel me to the* e-one-lusion that tlie-re- is 
really nothing therein to support eithe*r the e-harge-s of frauel or 
frauelulent intent eleinunst rate-el by any alle-gi-el inconsistency 
l>etween the saiel se-ve-ral eleH-ume-nts anel the* sworn testimony of 
responele-nt.

The-re- is, in re-garel to all of the-m, e-xe-e-pt one 1 am alsmt to 
refer to, e-omple-te- harmony if we- assume-, as the- circumstance* 
tcnel to prove, that all cone-erne-el, or ne-arly so, hael eonte-mplatcel 
the imyme-nt of the Bank of Montre-al and Miss Doughm out of 
the new line of creelit expce-te-el from the* apye-lhuit bank jis the 
re-sult of either of the-se- various sche-me-s.
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TIh‘ <«*• rxopption Huit «tnivk niv al tirxl an iiKimiixtrnt 
wi« thaï of thi- iw|*inili'iil awnting to Kx. 10. ISul whm wv 
niai hiv i xpliuialiiai that hi' iliil no to acvoiniuoilali1 lVrkiii». lia 
•ai.l manager, in working mit liin plan, anil that vxpmwlv on tln> 
iinilin-liunlhig that doing so was to lx' without prrjialiee to the 
mi- positwm rcspmidi-nt then i-ontcndvd for in way of n pudiation 
of llii- lialiility now in question and still hi stoutly maintained, and 
wliiih ii-H-rvation Perkins ilia-s not vi-nlun- to «mtradiet. I am
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form! t<i the concluakin that there in no nltmmtiw hut to tutvpt 
thv rvsixnuUiit'K story of thv condition on which lie left his guar
antee in thv hands <if said Perkin*.

Hut Ivt us turn for a moment to Perkins ami see how dubious 
he was on his cross-examination for discovery, though positive 
on same jMiintH elsewhere.

He says:—
lj. Did you tell Mr. Runet] that the arrangement was between the 

company and the hank liefore he got the hank form guarantees signed up? 
A. I don't know. Q. If you don't know we w ill pass on? A. Just give me time 
on that—you like that kind of an answer don't you? tj. 1 am not trying to 
hum- you. A. 1 don’t know whether I «lid or not. tj. Did you discuss with 
Mr. Russell the «-«intenta of this letter whieh 1 sh«*w yov (pr<«during * 23)?
V. 1 likely knew Mr. Russell at this time, yes. (j. Did you discuss with Mr. 
Kussell the contents of that letter witli Mr. Russell tiefore lie gut the hank 
forms «if guarantee signed up? A. Likely, tj. Dili you tell Mr. Russell what 
was to lie «lone alwiut the 110,000 ami the SIS,(MM) note? A. No. Cj. Are von 
sure about that? A. Yes, I wasn’t worrying about that. (J. 1 didn't ask 
whether you were worrying, but whether you told Mr. Russell what was to 
he done alunit them? A. No, 1 don't remember whether 1 «lid or not. tj' 
Then it may lie that you told Mr. Russell about the 110,000 note and the 
*15.000 note were to lie paid out of this money? A. No, 1 didn't tell him t hat. 
t]. That what was to lie done xvas to eloar these up—A. No, that is what 1 lu- 
Burrard Publishing Co., when they started out to get this, wmild have liki-d 
to have «lone. <J. An«l they explained that to you? A. Mr. Ford—yes, that 
was mentioned. . . . (j. Will you listen to this Mr. Perkins—questions 
191), 191 and 192 of y«>ur examination for discovery—I adore 1 rend it you 
have pledged your oath you never told Mr. Russell anything about the 110,00» 
note and the IIS,000 note lieing paid out of the moneys living raisml? A. That 
I would pay them? Q. That they were to be paid? A. That is a question- 
mu slid a minute ago that 1 would pay them. Q. What «lid you tell him? 
V 1 ilon't know that l told him anything, but 1 never told anybody 1 would 
pay those two mites. Q. Then listen to this—questions 190 to 192 (n-wling): 

tj. Now «lifln't you discuss with J. A. Russell, before he got thv guarantees 
"ii the hank's form the question of what was to be done with the money that 
the hank woulil advance; and didn't you rufer particularly to th«mo two notes 
for *10,000 anil 115,000 to which 1 haxx* just referreil? A. I don't remember, 
I 'l"'i t think so, but I don't remember." (J. Will you ilenv it. 1 suppose you
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caunot deny it if you don’t remember it. A. No 1 cannot deny it. (£. Nuv 
my instructions are that you told Mr. J. A. Bussell and that this Slu.tiUi 
note and this 815,000 note would be paid out of the moneys that the bank wa« 
to odvanoe. What do you say as to that? A. I don’t remember whether it 
was ever mentioned or not. (j. That is what you swore * few weeks a».. 
A. 1 don’t know, but 1 swear now that I never eaid 1 would pay them

Another incident of thin lack of mcrnoiy was the forget t win. - 
of what the general manager lutd written him on two |xiiiiK 
one relative to his taking no guaranty- unlew it was unconditional 
and evidently being accused by Kelly of doing akin to what 
respondent lurtiww him of bi this case, and impliedly admitting 
he could not remember bi that ease wliat evidently had taken 
place.

Agabi in another phase of the case where he «peaks as follows:
Q. Wouldn’t tlm discounting of these notes have the effect that there 

would be that much less of the 150,000 that was to be advanced on the trade 
paper that the hank was ready to advance. A. Yes. Q. What would lw- the 
effect? A. Let me tell you the rest—if you have trade paper, a bank util let 
anybody increase tin- amount of trade |>apnr, as long as it is good, above the 
150,000; and there itossibly was lots of room for it, liccausc at that time they 
were having difficulty getting enough tra<le paper to meet their pay roll 
Q. So if the company brought that up to 850,01M), you would have bden entitled 
to scrutinise it much more closely. A. No, you would scrutinise it anyway, 
Iwcausen lot of paper is brought in that you would not heve any use for In-mu* 
they hail a line of credit. (J. But when you gave them a lira of credit on trade 
paper, that means that you will accept their ordinary trade pa|ier up loti* 
amount of the lino of credit, doesn't it? A. Yes, or over, of Irai le imper. 
Q. The effect of having these notes, part of the 815,000, discounted, was that 
there was that much of the 815,000 already taken up? A. Y<w, hut 1 didn't 
tie them to the 850.000: if they hud brought me in any trade paper they could 
have gone over t hut.

I am much surprised to find these statements which seem in 
conflict with the express evidence furnished l»v the general 
manager's letter of May 21, 1914, which says: -

As you introduce, it will be imitossibio to foreesat what the future of 
this company will be, and our first consideration must lie to keep tin- hank 
in a safe position and which it now appears to occupy, but to this «-ad pay 
l>articular attention to keeping the accommodation borrowings within 8H5.U00 
and the business paper at a maximum of 850,000, and especially will you bf 
careful to insist that this business pu|ier shall be strictly business paper, ami 
which means given for money's due the company, and that the various makes 
are lielieved good for their undertakings.

It seems to me in light of his assertions that he could exceed 
that mnxbnum of business pajwr in discounts and tliat he put 
in tlmt class the contributions of friends coming to the rescue of 
the company and trying to make up the required $15,000 which
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tin- p lierai manager insistid en, by giving their notiv for discount *'***•
at their bank instead of going to another lunik to have same S. f.
discounted, his memory was hopeless. Stasdou,

Accepting reBpomleiit’s statement, 1 lead it as clearly, in plain 11,1,11
Canadian English, making the very express stipulation ns a Mi< 'koskav 

mndition precedent that imless and until the nolle of the Hank i,u4s».i 
of Montreal and Miss Douglas, upon wliieh respondint was 
liable as an endorser, wen- paid, this form of guarantee sign, a I by 
him and now in question, was not to lie effective or in force.

Ur'.ess in the millionaire class, why should a man. liable 
abeady as an endorser for *25,000, subscribe $5,000 mon' for such 
a hopeless client?

1 was rather amused, after having listened patiently and 
attentively to counsel's argument herein as to the meaning of the 
language used bj res)mndent and his witness llussell lieing inimit
able of that kind of condition the respondent contends for, to 
finil ill the ]ierusai of Verkins' evidence this summary of its effect 
which I quote fnsn tin" same counsel's summary of the evidence 
"Mr. MeVrossan lias states) that at the time lie signisl the guar
antee, Ex. I, he stipulatisl with you, in your office, that it was on 
the express condition—or words to that effect—of the Douglas 
and Hank of Montreal notes I sing paid first ? Was there any 
such discussion as far as you know?”

The counsel evidently at that stage had become so very 
much impressed with the same view I take of that evidence, that 
lie found it necessary to rely on the able and ehilsuate argument 
founded on other things to lead us to the conclusion it never had 
any Imais on fact and could only lie assailed by that line of argu
ment.

Whether or not I misapprehend the situation of the counsel,
I have fully considered his argument anil conclude that there 
never was any but the one intention in the mind of respondent, 
and that was that unless and until the notes in question were paid 
the form of guarantee submitted to and signisl by him was not to 
become operative.

And I have no doubt Verkins was also impressed in like manner, 
and, from knowledge he was at the time possessisl of, from perusal 
of documents and otherwise, he looked upon the pnynniil of said

18—85 D.L.tt.



252 Dominion Law Heroin. [55 D.L.H.

CAN.
sTc.

St^ndahd

McCbossan. 

i,j.

Duff, J. 
Aegliu. J.

nuit*» almost as a settled fact in reganl to which so many inHu- 
cntial men were in same position as respondent, that he need not 
worry over the matter and thus came to forget it.

In short he should have filed it away for use only when that 
condition had been thereby complied with.

Of course when a crisis arose he first hesitatingly failed to 
remember, and later grew more and mon* positive as men unfor
tunately will in such like cases.

The case is merely one of fact and that appreciated a* 1 do 
leaves no question of doubtful law to deeide.

I think the apin-al should he dismissed with eosts.
Durr, J., would allow the ap]>eal.
Anclin, J.:—The trial Judge held that the story told by th. 

defendant as to his interview with the hank manager on tht 
occasion of his delivering the guarantee sued on should he accepted. 
The provincial Appellate Court affirmed this finding. I ogre 
that a case has not been made which would justify our reversing 
it. But I am, with respect, of the opinion that, in view of all the 
circumstances in evidence, the defendant’s pleading and the tenor 
of the document of July 13, 1915 (Ex. 10), the* proper conclusion 
is that the oral stipulation to which he deposes was not a condition 
precedent to the use of his guarantee, but was rather a term of 
the guarantee, at the h ghest the nature of a condition suliM-quent 
ami consequently that ii could not he proved by parol evident

The mistakes of lawyers in conducting their own affairs or 
proverbial. The defendant probably failed to advert at the time 
of giving his guarantee to the importance of the distinct urn in 
regard to proof between a condition precedent and a condition 
subsequent in the case of a contract in writing. He was content 
to rely on the oral undertaking of the liank manager that tin 
guaranty would not In- enforced against him unless the two 
note's in question had l>een paid out of the process of the trans
action. He either did not anticipate that the existence of tlii- 
understanding might la* sulwquvntly contested, as it hah Ufa 
or did not have in mind or appreciate the applicability of tin ruk 
which precludes the variation of written contracts by parol *vi- 
dencc.

The trial Judge lias found that then' was no breach by th 
bank of the agreement as to the line of credit to be given th*
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Burranl Publishing Vo. There is evidence wliicli warrant» that * **• 
hading and counsel for the respamlmt <1*1 not »ati»fy inc tliat it B. C. 
is wrong. On the iuntrary, the fair inform»' from all tliat took htammuh 
plan' would seem to lie tliat tlio $15,0110 worth of amimmiNlation Bank 
l»per obtained to moot tin- stipulation in the agroomont with M<Cao»»ix 
thr lialik that tho oompanv should raise #15,000 from outside aHÜÏTj. 
sources was discount»! by the bank as part of tho company's 
tnalo paiior w ith tho concurrence of everybody interested liooausc 
the company had not sufficient trade pa]icr without it to cxluiust 
the #50.01*1 lino of ctvdit which hail Issu given for tliat pun»i»c.

I would allow the apjieal.
Rhodki k. J.:—The question in this ease is whether the guar- BimW, J. 

antis1 given by MeCrossan was made with the condition precedimt 
tliat two certain notes of the Burranl Publishing Vo. should 
Ic paid. There was a conflict of evidence at the trial and it was 
found by till' trial Judge tliat the evidence of McVrossan and of 
liusscll should tic lielieved in profenmee to the evidence adduced 
by the api»'llant. This judgment was confirmed by the Court 
of Apical, ante p. 238.

If it were purely and simply a question of credibility of wit- 
unaes, we should then have to adopt the common findings of the 
two Courts Is'low. But it was claimed by the ap|*'llant lieforc 
this Court tliat the condition in question wns not prccediiit but 
-ulwequent to the cxivution of the guarantee. We lune then to 
construe the evidence which lias been given by MiVmssan and 
Russell and I see that the whole ease turns u]ion this sentence in 
MfCrossan's evidence: McVrossan told tliat lie went to s<v the 
manager of the lmnk.aftcr having liven asked to sign the gunmntcc 
and he then adds: “I am prepared to sign this (meaning the 
liank guarantee form) on the distinct condition of your seeing that 
the two notes, the Bank of Montreal note ami the Douglas note, 
are paid out of the advances to be raised from this guarantee.”

Tlie appellant lays a great deal of stress on this, but if those 
words were alone his construction of the nature of the condition 
might well lie founded and much of the argument which has been 
adduced at Bar is based ujion the words which 1 have jusl quoted.
But McCrosaan, the respondent, hail added : “I want it distinctly 
undentissl tliat if they (memiing the two notes) an' not |»iid. 
this (meaning the guarantee) does not go."
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M«< 'kiihham.

Rrud.-ur J.

Mmnmilt, J.

Thom* last words are etMiclusive, according to my mind, i<> 
the rffwt that if the notes wliivh Met 'roesan had endorsed wen- nm 
paid by the Standard Bank and wore not taken over, in such a nit, 
the guarantee would have no etTeet. Then* was no money to |H 
advanced by tin* bank <»ut of the guaranty* itself. 'Hie guaraat* 
was for iui existing del»t which had I icon incurred by the Burnml 
Publishing ( o. with tin* Standard Bank. MeVrossan and |,s 
friends wen- anxious, liowever, tliat the business of the Burnml 
Publishing Co. should go on and they wen* willing to give a 
guarantee providnl the bank would make advances to the extmt 
of $35,(XX) mid provided that some other friends should lum 
advanced a further sum of II5,(XX).

The Iuuik agreed to make the adviui<*es.
Then it was stipulated by MK’nmsan tliat in order that tin* 

guarantee* should lie properly eonsiden*d as delivered tin notes in 
qumtion should Is; jmid.

That was a condition precedent and it seems to me tluit in 
those eireumstanees the judgment which has constnied tin 
condition as a condition precedent was well founded. The aj>|ir:i! 
should Ik* dismissed with costs.

Mkinai lt, —'Die principal quest ion here is whether tin 
respondent signed the guaranty* on which the appellant's aetioe 
is lmsed subject to a condition precedent, which could be provn1 
by parol evidence, and which, Ik* alleges, not having been ful
filled, renders his guarantee ineffective and unenforceable by 
the ap|N*llant. The trial Judge accepted the respondent's veraw 
of what took place ls‘forc the guarantee was signed, so it is on tin 
basis of the facts 1 icing as represents! by the rescindent tluit I 
will state whether in my opinion there was really a condition 
premlent as the respondent contends.

The resiMindent was a director of the Burnml Publishing 
Co., which imhlishcd the Vancouver Sun and which was in 
financial difficulties at the time when th(* guarantee in question 
was signed. The rescindent and other gentlemen interested ill 
this n(*wsc>C‘r were anxious to obtain a line of emlit from th 
appellant. With several of these gentlemen lie had pnviouil' 
endorsed two notes then overdue, one for $10,(XX) in favour of 
the Bank of Montreal, and the other for $15,(XX) in favour of» 
Miss Douglas. Several schemes were proceed and the responds
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Stwiuiiii

Hank.

;uul his associates endeavoured to ohtuin from the :i|»|M‘lbiiit a 
line of credit of ."FôO.fXMl, ami the apC'Hmit finally agritti to 
.tilvance fciô.000 proviiled tliv Burra rd Ciunptiny obtained 
si.yooo outside, mid on condition that the it-sinindent and his 
associates guaranteed the advance to lie made liv the hank by
signing the umuiI luuik guanuitee. each for a s|iecifie amount, the ........ . ,
irspondent undertaking to sign a guarantee for XVOOO. This 
guarantif was sigmtl hy the res|>ondent on April I7. HM4, and. 
as stated, is in the usual form without any conditions restricting, 
the respondent's liahility.

The rvs|N«ident, however, gives his version of what took 
place in the hank manager’s office when he signed the guarantee.
This version was accepted hy the trial Judge and hy the Court 
of Appeal, and 1 feel, subject to the qinwtion of the arimissihilit) 
of the parol evidence, that the question I sing one of credibility,
I should also accept it. But, 1 may add, I am entirely free, and 
it is my duty, notwithstanding the judgments of the ( ourts Mow. 
to place my own construction on the res|sindent’s statement.

Having considered every word of this statement, I have no 
hesitation in expressing the opinion that the so called condition.
“dictated," to use the rest*indent's own word, by the hitter, 
that the hank nuuuiger would see that the Bank of Montreal and 
the Douglas notes "are |*ihl out of the advances to lie raised from 
thin guarantee,” was not a condition prededent hut a term of the 
«••«tract by the respondent with the ap|ielkuit. Money was 
to be advanced hy the liank on the guarantee of the rescindent and 
his associates and this condition referred to the use of the moneys 
to lie advanced hy the hunk. It is impossible therefore to con
sider this as a condition precedent to the liahility of the respondent, 
for it was on his guarantee that the hank was to advance the 
u:oney, and therefore the advance necessarily preceded the use 
lo lie made of the moneys so advanced. A useful test. among 
many others, to determine whether a condition is precedent or 
Mibscquent, is to look at the nature of the acts to lie done and the 
order in which they must necessarily precede and follow each 
other in the progress of iierformanee (12 t’orp. Jur., p. 409).
It therefore matters little that the rescindent used such langtuige 
jo* this: "I want it distinctly understood that if they (the liotin 
«re not paid this does not go,” for the payment of the notes was
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Standard
Hank

Ml ( '«««MAN 

Mignnult. J.

to lie dWted out of tin* advances made by tin* I tank and then** 
subsequently to these advances. The so-culh-d condition w&< 
in eonsequenee not a condition pm-edent but at the most a oa,. 
dit ion subsequent or u terni of the contract, and unfort unateh 
for the retqxMulent wse not expressed in the contract and wum 
be proved by ]iarol evidence. Any defence founded on thh 
condition consequently fails.

It was also contended that the api*-liant did not mlvnnn- th* 
full amount, S3.1).000, it, had promised to advance. The Burrani 
( ompany did not really jierfonn its part of the contract by raisint 
the 115,000 outside of the bank, but obtained accommodation note 
for this amount and discounted them with the appellant. TV 
trial Judge, however, found that there was no evidence tliat thi> 
reduced t he line of credit for t rade j taper discount purposes Mou 
$50,000. He adds:

What evidence there is goes to shew that these notes (the 115,000 accoa 
modation notes) were so utilised liecause no further trade |ia|wr acceptable 
to the bank was available for discount. Mr. Pterkiiis says lie would have 
expanded tiro limit of 150,000 hail acceptable trade |>a|ier been forthcomint 
and his evidence is liorne out by the bank account filed, which shows be did, 
in fact, do so during several months of 1014.

1 here find myself in full agreement with the trial Judge, 
but on the other point, with respect, I am of opinion that tk 
apiieal should lie allowed with costs throughout and that judgim-w 
should lx- given for the full amotuit of the appellant's claim.

Ap/tfal di*mi**rd, the Court bring fquailn divided.

ROBERTS v. ROBERTS.

Saskalcheican King's Bench, Taylor, J. Note ml nr J, IM0.

Divorce and separation (| V B—50)—Action for interim ai.imom i' 
ACTION FOR PERMANENT ALIMONY—JURISDICTION OF C’OUIT V- 
GRANT.

The Court of King’s Bench Saak.) has jurisdiction to grant interin 
n breiilimonv in an a<-tion brought for permanent alimony.

|.Wrest v. Wrest (1912), 5 D.L.R. Kti, 5 Alta. L it. .1Ml. followed.)

Action for interim alimony in an action brought for iiennanent 
alimony.

L. L. Daunoti, for plaintiff ; C. //. J. Burrows, for defendant 
‘Taylor, J.:—Objection is taken to the jurisdiction of tk 

Court to grant interim alimony in such an action, and the dt-eisite
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in Sunderland v. Sunderland (1914), 6 WAV.H. 4(1, Melxirg. LM., 
il cited. The local Master so decides, following Don y v. Dairy 
(1912), 9 D.L.R. ISO, 46 N.8.R. 469. Wetmore, CJ„ ill Diehert 
v. Hubert (1908), 7 W.L.R. 458, made an order for interim aliniom 
in all action, and in Secret! v. Secret! (1912), 5 D.L.ll. 838, 5 Alta. 
L.R. 389, the question of jurisdiction was raised, and the reasoning 
of Beck, J., that jurisdietiim exists, is equally applicable to the 
Court of King's Bench in tliis Province. I am advised that 
Sunderland v. Sunderland, supra, lias not been followed in practice, 
and as pointed out by Beck, J., the jurisdiction to grant interim 
alimony lias been exercised for many years in Ontario. Mandolin 
and British Columbia on analogous legislation.

There will be an on 1er for interim alimony and an allowance 
for costs. The material on which to liasc the amount is very 
meagre. The wife has the custody of the only child of the marriage 
and its support. She asks $25 a week. The Knglish rule is to 
allow one-fifth of the huslland's income. The sum asked would 
not, 1 gather, amount to more than that, nor was any argument 
mailetliât it would lie more. There has licen great delay in making 
this application, and for tluil reason the allowance will date from 
the time of the service of notice of the application, the sum of 
$100 to lie paid monthly in advance at the office of the plaintiff- 
solicitors.

The material contains nothing on which I can estimate the 
probable costs. The plaintiff is now in tlie State of Iowa. It is 
obvious tliat she will lie required as a witness on the trial, but 
whether there temporarily or not does not appear. It will be 
referred to the Loral Registrar at Regina to fix the allowance for 
costs, if the parties cannot agree.

leave to defemlant to apjs’al if so ailvisetl.
J inly ment accordingly.

SASK.

K. B. 

Hoses re 

Honest».

Tartar. J.
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Statement.

Middleton, J.

Re OSBORNE AND CAMPBELL.
(Annotated.)

Ontario Supreme Court, Middleton, J. September 30, 1918.

Dow Kit (§ I C—20) -Claim for—Deed—Power of appointment—Kx lr. 
cise By will—Validity—Wills Act, R.S.O. 1914, ch. 120, sk< . 30 
—Service on dowrekh—Rule 002—Title to land.

A powor over an inheritance may co-exist with a fee in the same |>erson, 
and where a valid demise of the fee is made by will, the will operates as 
a due execution of the power sufficient to defeat a claim for dower by a 
wife who has been served with notice under Rule 002 but who has iiot 
ap|M‘ared to assert her claim.

[See annotation following this ease.]

Motion by vendors, under the Vendors and Purchasers Act, 
for an order declaring invalid an objection taken by the purchaser 
to the vendors’ title to land which they had agreed to sell.

II. U. Frost, for vendors; li. B. Beaumont, for purchaser. 
Middleton, J.:—On May 30, 1912, the land in question was 

conveyed to M. “in fee simple,” “to have and to hold unto the 
said M., his heirs and assigns forever, to such uses as he slutll by 
deed or deeds in writing or by his last will and testament apjximt 
and in default of appointment to the use of him and his heirs 
absolutely.”

M. died on April 22, 1915, and by his will gave all his property 
to his executors in trust to convert ami divide the proceeds.

The executors had now contracted to sell, and objection was 
taken by the purchaser to the title. M. was married, and it was 
said tliat his wife would be entitled to dower. Notice was served 
on her, under the provisions of Rule 602, and she had not appeared 
to assert any claim.

The vendors’ contention was that, under the Wills Act, the 
will operated as a due execution of the power, and the estate 
passed by virtue of the exercise of the power.

That this was the effect of sec. 30 of the Act, R.S.O. 1914 ch. 
120, was plain from the decision in In re Greaves' Settlement Trust 
(1883), 23 Ch. D. 313.

In the absence of any claim on the part of the wife, the difficult 
question as to the true construction and effect of this deed, sug
gested in Armour’s note (Real Property, 2nd ed., p. 114), should 
not be considered. See, per Draper, C.J., in Lyster v. Kirkpatrick 
(1866), 26 U.C.R. 217, 228: “It appears to have been settled ever 
since Sir Edward Clere’s case (6 Co. 18a.) that a power over the 
inheritance may co-exist with a fee in the same person; as where

A. seise* 
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died, ill; 
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A. seised in fee made a feoffment to the use of such person and 
of such estate as lie should limit and appoint by his last will, and 
died, making a will . . . the devise was upheld as a valid
execution of the power.” See also MaundreU v. Maundrell ( 1805), 
10 Ves. 24ti, 254, 255, 32 E.R. 839.

It should bo declared that the wife was not entitled to dower, 
and that the objection was not well taken.

CONVEYANCES TO DEFEAT DOWER.

ANNOTATION.
By

Mr. K. Douglas Ahmoür, K.C., of the Ontario Bar,
Author of the “Lou' of Devolutions of Estates"; “The Low of Titles"; The 

Law of Real Projurty” and “Law Lyrics ”.

In Re Osborne and Campbell (1918), 15 O.W.N. 48, it appears that a 
conveyance was made to M. in fee simple, “to have ami to hold unto the 
said M. his heirs and assigns forever to such uses as he shall by deed or deeds 
in writing or by his last will and testament appoint, and in default of appoint
ment to the use of him and his heirs absolutely.” M. died without having 
exercised the power by deed, and by his will gave all his property to his 
executors on trust to convert and divide thfe proceeds. Upon a sale by the: 
executors, the purchaser objected that the widow of the testator should bar 
her dower. The Judge held (1) that the will was a good exercise of the power 
(R.8.0.1914, ch. 120, sec. 30; In re Greaves’ Settlement Trusts (1883), 23 Ch. D. 
313); (2) that in the absence of the widow, who did not appear, though 
notified, the question as to the true construction of the deed (on the point 
whether the power could co-exist in M. with the fee) should not be considered ; 
and (3) that the widow was not entitled to dower; and that the objection was 
not well taken.

In Re Cooper and Knowler (1920), 19 O.W.N. 27, a similar deed was up 
for interpretation, but in this case the vendor was the grantee in the deed. 
The limitations were in fee simple, “to have and to hold unto the said grantee 
his heirs and assigns to and for such uses as the grantee may by deed or by 
will appoint and in default of appointment then to hold unto the said grantee 
his heirs and assigns in fee simple.” On an objection by a purchaser that the 
vendor’s wife should bar dower, Orde, J., held that the question was too 
doubtful for a final decision in the absence of the wife, who apparently had 
not been notified, and refused to force the title on the purchaser. Re Osborne 
and Campbell was not cited on the argument, but on the Judge’s attention 
being called to it subsequently, his Lordship adhered to his opinion for reasons 
stated in (1920), 19 O.W.N. 123.

Although Orde, J., was of opinion that the fact that the grantee was dead 
in the one case and living in the other in no way affected the principle involved, 
it is submitted that it is an important factor in each case.

Taking Re Osborne and Campbell first. Although the Judge stated that 
in the absence of the widow the question as to the interpretation of the deed 
(on the point whether the power could co-exist with the fee) should not be 
considered, his Lordship held that the power was well exercised by the will,

ONT.

8. C.

Be
Osbornk 

Campheii..

Middlvton. I.

Annotation.
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Annotation, which certainly seems to involve a determination that the conveyance to M.

to such uses as he should appoint was a well drawn conveyance to enable the 
grantee to defeat dower. It may be that his Lordship intended, not to decide 
this point, but merely to re-state the argument of the vendor's counsel, 
following it by his refusal to consider the interpretation of the deed, and 
declaring that the wife had no dower because she did not appear to claim it 
The report is neither full nor accurate enough to ascertain clearly the ground» 
of the decision.

Assuming, however, that according to his Lordship’s dictum the power 
was well exercised by the will, it does not follow, in the writer’s opinion, that 
<lowcr was defeated. The effect of a conveyance to a grantee in fee simple 
to such uses as he may appoint, is to vest in him an estate in fee simple by 
common law, the conveyance so operating: Savill Brothers Ltd. v. licthdl, 
[19021 2 Ch. 523 at 541. The limit ation in fee vests the estate in him, and hi 
is in by the common law; and the addition of a declaration of uses does not 
add anything to his estate. The utmost that can be said of it is that it may 
afford an alternative mode of conveyance to the simple grant. Even on the 
interpretation of the limitations and habendum (in this case) M. was grantee 
in fee simple, because, by the habendum, in default of appointment the land 
was limited to him and his heirs. As there was no appointment during his 
life-time he died seised of a legal estate in fee simple by direct limitation m 
him and his heirs, and in default of appointment, which estate was capable of 
Ix'ing directly devised without resort to the power.

The next step in the case is to ascertain the conditions at the moment after 
his death. On the moment of his death, his widow became entitled by law 
to her dower, as he died seised of a legal estate, unless the will was intended 
to operate, and could only operate, as an exercise of the power. For, if tin 
will did not operate as an exercise of the power, but i a uirect devise of the 
legal estate, it is quite clear that it could not deprive the widow of her dower. 
A dowress is always a favourite in the Courts, and if there is any ambiguity in 
the interpretation of the will, t.e., if it is open to question as to whether it 
opefates directly as a devise of the legal estate, or, on the other hand, as an 
exercise of the power, it cannot be said that the widow is deprived of her dower 
—assuming for the purpose of the argument that the exercise of the power 
would have defeated dower. And it must therefore be determined (apart from 
the statute to be mentioned shortly) whether the will could and did operate 
only as an exercise of the power. The Judge determined that it was governed 
by sec. 30 of the Wills Act, R.S.0.1914, ch. 120, and that In re Greaves' Seule
ment Trusts, 23 Ch. D. 313, made this plain. Section 30 provides that n general 
devise of the real estate of the testator, or of the real estate in any place . . 
or otherwise described in a general manner, will include real estate over which 
the testator has a power to appoint by will in any manner, and will ojierate 
as an execution of such power, unless a contrary intention appears by the 
will. That is to say, if a testator has a power over, but no property in, a 
piece of land, and makes a general devise, without expressing that it is an 
exercise of the power, the general devise will operate as an execution of the 
|x>wer. But, with deference, there is nothing in the section to indicate that, 
where a testator has both property in and a power over land, and makes a 
general devise, that devise is to be taken as an exercise of the power and not 
as a direct devise of the property.

Nor does Re Greaves' Settlement Trusts determine this. In that case land 
was settled on trustees on trust to pay the income to G.’s wife during her life*
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time, with a power in G. to appoint by deed or will. The trustees sold the Annotation, 
land, pursuant to a power in the settlement, and invested the proceeds in 
their own names in the 3 per cents pending another investment in land, which 
if bought was to follow the trusts of the settlement. Before land was pur
chased G. died, and by his will bequeathed “all the money and moneys that 
I die possessed of, &c.” Fry, J., held that the will did not pass the moneys 
in the 3 per cents because they stood in the names of the trustees, and the 
testator was not possessed of them, and that it derived no aid from sec. 27 
(our sec. 30) as an exercise of the power. The decision as reported is therefore 
not an authority for his Lordship’s dictum. But, even if the decision had 
been the other way, it would not have helped. For in that case the property 
in the 3 per cents (treated ns land under the direction for conversion) was in 
trustees, and G. had only a power of appointment; whereas in the case in 
hand M. had both property and power, and had the power to devise directly 
without resort to the power.

It is therefore submitted with deference, that M. had all the legal and 
beneficial interest in the land in fee simple, by the limitations in the convey
ance, and in default of appointment, and having died seised his widow was 
entitled to dower.

Assume, however, that the conveyance is to lie interpreted ns a convey
ance to M. to such uses as he should appoint, and that it must operate only 
by virtue of the Statute of Uses, i.e., that M. could only dispose of it by exer
cising the power. Upon this view another consideration arises.

By R.S.O. 1914, ch. 70, sec. 4, where a husband dies beneficially entitled 
to any land which does not entitle his wife to dower at common law, and 
such interest whether wholly equitable or legal and partly equitable is, or is 
equal to, an estate of inheritance in possession, his widow will be entitled to 
dower out of such land. If M. could not be considered as legal tenant in fee 
simple, he had at least an interest equal to an estate of inheritnnea in posses
sion; and though he might possibly have defeated his wife’s right to dower 
by a conveyance under the power in his life-time, yet as ho died entitled to an 
interest equal to an estate of inheritance in |K)ssession, she would upon his 
death be entitled to dower.

The previous paragraph may be a fitting introduction to a consideration 
of Re Cooper and Knowler. Though the death of the grantee does not affect 
the interpretation of the deed, it docs affect the right to dower; and in that 
way the cases are not exactly similar, and Re Osborne affords no assistance in 
determining what should have been the decision in the later case. The 
point presented in that case for determination was squarely put, viz., whether, 
on a grant to A. or his heirs to such uses as he should by deed or will appoint, 
and in default of appointment, to A. his heirs and assigns, A. could by exer
cising the power of appointment by deed defeat his wife’s right to dower.
His Lordship declined to decide this in the wife's absence, and, as there is a 
doubt about it, refused to force the title on the purchaser. As a matter of 
law, the wife was at the moment entitled to dower, for the husband was seised 
of an inheritance in fee simple; and the question put was whether a conveyance 
made under the power would divest her of her right. The question whether 
he can do so under the limitations in that case must therefore still remain in 
doubt. And meanwhile it is wise in drawing conveyances to uses to defeat 
dower to introduce a grantee to uses who is not also the cestui que use. Then 
the terms of the statute will be fulfilled, for there will be a person seised to the 
use of some other person, who may exercise the power over the use.
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THE KING v. FORSEILLE.
Saskatchewan Court of Ap/ieal, Haultain, C.J.S., Xewlands, Lu muni mut 

Kl wood, J J. A. November 1, 1920.
Trial (§ V C—290)—Criminal law—Charge containing two coi \ i> 

Manslaughter—Causing grievous bodily harm -Acyi ittm <,\
FIRST COUNT—CONVICTION ON SECOND—VALIDITY.

An accused was tried on a charge containing two counts, one for man- 
si it ugh ter and the other for causing grievous bodily harm. Held, that the 
second count should not have been allowed to go to the jury. The jury 
having found him not guilty of manslaughter he could not be convicted 
on the second count.

[Rex v. Oxley (1914), 10 D.L.R. 721, 25 Can. Cr. Cas. 202, referred to.l 

Cake stated for the opinion of the Court of Apix-nl by the trial 
Judge on a criminal trial.

//. K. Sampson. K.C., for the Crown.
No one contra.
Haultain, C.J.8.:—The evidence in this ease establishes <>n< 

main fact, that is, that one James McLarty was accidentally shot 
ami killed by the accused, whether the act which caused death 
was lawful or unlawful.

The accused was tried on a charge containing two counts, oin 
for manslaughter and the other for causing grievous bodily injury. 
In my opinion the second count should not have been allowed to 
go to the jury. On the evidence, if the accused was guilty of 
anything he was guilty of manslaughter. The jury found him not 
guilty of manslaughter, and that, in my opinion, put an end to the 
ease. If he was guilty of doing grievous bodily harm which re
sulted in immediate death, he was guilty of manslaughter.

The jury found him not guilty of manslaughter, and that find
ing takes away all possible ground upon which a verdict of guilty 
on the second coimt could be based.

Holding this opinion, I do not consider it necessary to answer 
the question submitted to us, but would simply quash the conviction.

Newlands, J.A.:—The accused was tried before a Judge and 
jury at the city of Prince Alliert on February 12, 1920. on the 
following charge:—

1. For that lie the said Victor Forseille did on or about the 1st day of 
January, 1920, at or near Jordan River in the Province of Saskatchewan and 
within the said Judicial District, unlawfully kill and slay one James McLarty 
contrary to the provisions of sec. 202 of the Criminal Code of Canada.

2. For that he the said Victor Forseille did at the time and place afore
said, by an unlawful act to wit : hunting game out of season, cause grievous 
bodily injury to one James McLarty, contrary' to the provisions of sec. 234 
of the Criminal Code of Canada,
and was convicted on the second count.
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The questions submitted to the Court arv: “1. Was I right in 
telling the jury that hunting moose out of season is an unlawful 
act within the meaning of sees. 252, sub-sec. 2, and 281 of the 
Criminal Code of Canada? 2. Should the accused get a new trial?'

The evident disclosed that the accused while hunting moose 
out of season on January 1, 1920, which had 1 >4**11 seen in the 
vicinity by the deceased MeLartv, shot and killed the said McLarty 
mistaking him for a moose.

The hunting of moose out of season is an offence under a 
provincial statute. It would only be a crime under the Criminal 
Code, w*\ 1(>4, if no punishment was provided in the provincial 
statute for that offence. There is a penalty provided for a breach 
of this statute, as well as for accidentally killing a person while 
out hunting. Where such punishment is provided, it does not 
apjicar to be the intention of the Criminal Code to make the breach 
of a provincial statute, or the results that follow that breach, a 
crime.

In a similar cuse in Nova Scotia, Hex v. Oxley (.1914), 19 
D.L.R. 721, 23 Can. Cr. Cas. 202, Russell,.).. directed a jury not 
to convict of manslaughter. He does not give any reasons, but 
the following citation from Foster’s Crown Cases, is referred to. 
19 D.L.R. at 721:—

A. shoototh at the poultry of B. and by accident killcth n man. If his 
intention was to steal the jxmltry which must be collected from circumstances 
it will be murder by reason of that felonious intent, but if it was done wantonly 
and without that intention it will be barely manslaughter.

The rule 1 have laid down sup|xmeth that an act from which death 
ensued was malum in se, for if it was barely mal inn prohibitum as shooting at 
game by a person not qualified by statute law to keep or use a gun for that 
purpose the case of a person so offending will fall under the same rule as that 
of a qualified man for the statutes prohibiting the destruction of the game 
undvr certain |>enultics will not in a question of this kind enhance the accident 
beyond its intrinsic moment.

If the law is otherwise than as stated in this quotation, then 
the aeousnl should have been convicted of manslaughter. The 
evidence is that l\e shot and killed the deceased and if that killing 
is not manslaughter it is not doing him grievous bodily harm.

Both questions should therefore be answered in the negative, 
and the conviction should be quashed. ,

Lamont, J.A.:—I agree that the conviction should be quashed.
Ki.wood, J.A., concurs with Haultain, C.J.S.

Conviction quashed.
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SANK. DENNIS t. IVEY AND BOYCE.

C. A. Saskatchewan Court of Appeal. Hauliain, C.J.S., Neudande. Lanwnt and 
El wood, JJ.A. \oventbcr I, lfttO.

Evidence (| VI A—515)—Oral evidence to vaut written instrvmevi— 
When admissible—Prior oh collateral agreements 

Oral evidence is not admissible to add to, vary, modify or contradict 
written instrument, but this rule does not apply wbere the instrument 
not intended by the parties to ojierate as an agreement unless a certain 
condition is fulfilled.

[Hell v. Inantre (1848), 12 Q.B. 317, 116 E.H. 888; Commercial ltank at 
Windsor v. Morrison (1(102), 32 Can. 8.C.R. 98; Ontario Ladite Coll..;. v, 
Kendry (1905), 10 O.L.R. 324, referred to, and see Standard Hank v 
McCroeean, ante p. 238.]

Statement. Appeal by plaintiff from the trial judgment in an action on 
it promissory note. Affirmed.

C. E. Gregory, K.C., for appellant; D. Buckles, for respondent.
Huilais, cj.s. Haultain, C.J.S. :—The plaintiff was the holder of a promissory

note for 81,000, made in his favour by the firm of Ivey & Biiuiev, 
of which the defendant Ivey was a member, in consideration 
of a loan of that amount by him to that firm. This note was 
renewed several times, the last renewal being made on September 
14, 1918, and payable 3 months after date. Some time in Novem
ber, 1918, the film of Ivey & Binney made an assignment for the 
benefit of their creditors to the Canadian Credit Men's Trust 
Ass'n. After the assignment, and several days before the maturity 
of the above-mentioned note, namely, on Docemlier 14, 1918, a 
promissory note for 81,046.70, payable 6 months after date, 
was made by the defendant Ivey and his father-in-law. the 
defendant Boyce, in favour of the plaintiff. The plaintiff filed 
with the assignee of Ivey & Binney a elaim in respcet of the first- 
mentioned note, and reeeivcd from the assignee a dividend or 
dividends amounting to 8499.25. This action was then brought 
by the plaintiff against the defendants for the balance alleged to 
be due on the note of December 14, 1918, after credit big the 
defendants with the amount received from the assignee of Ivey 4 
Binney.

The plaintiff set up in the course of the trial tliat the note of 
December 14 was given to him under the following circumstances: 
He met the defendant Ivey on December 14 and requested further 
security in respect of the Ivey & Binney indebtedness. It was 
arranged that further security be given in the form of a promissory 
note to be made by Ivey and Boyce, and it is claimed that the 
note in question was given in pursuance of that arrangement.
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The trial Judge has found on the evidence (and 1 quite agree 
with tliat finding), tliat the note in question was not given under 
the circumstances and arrangement as related by the plaintiff. 
His finding on this point is as follows:—

The defendant Ivey was anxious to start again in business. He met the 
plaintiff on the street on this 14th of December and had a discussion with him 
in which the question of the plaintiff’s note against the firm of Ivey & Binney 
was brought up. Ivey intimated that he wanted to start in business again 
and would pay it out of the new business. The plaintiff asked for further 
security and it was arranged that the defendant Boyce, who was the father-in- 
law of Ivey, should be asked to give further security. The defendant Ivey 
and the plaintiff, on the plaintiff's suggestion, went to the office of one Gatenby 
and the plaintiff had Gatenby draw up the note and evidently the circum
stances under which the note was to be given were explained to Gatenby by 
Ivey and Dennis. Then they looked up Boyce, had some discussion with him 
as to going on the note, then went to Gatenby’s office and Gatenby in the 
presence of all parties explained to the defendant Boyce why he was being 
asked to go on the note, telling Boyce that if Ivey started in business again 
the note was to be paid, if he did not start in business it was to be returned. 
On this statement the note was signed by the two defendants.

SANK.
C. A.

Ivey and 
Bov< e.

Haultain. C.J.S.

After making this finding of fact, the trial Judge expressed 
some doubt as to the admissibility of the evidence upon which he 
based his finding, and proceeded to dispose1 of the action on the 
assumption that the plaintiff’s version of the transaction was true, 
and held, on the cases cited in his judgment, that the action must 
fail on the groimd of want of consideration for the note. He 
pointed out that the note was given some days before the Ivey & 
Binney note was due, and that, as no new consideration was given, 
the plaintiff was not a holder in due course or a holder for value. 
He also commented on the fact that when the plaintiff filed his 
claim with the assignee on the Ivey & Binney note he did not 
comply with the provisions of the Assignments Act, R.S.S. 1909, 
eh. 142, by stating any collateral security held by him. This fact 
is very significant in considering the very conflicting evidence as 
to how and under what circumstances the second note was given.

1 am inclined to agree with the Judge’s reasons for his decision, 
but think that a finding of want of consideration can more properly, 
and equally conclusively, be reached on the real facts of the case 
as found by him upon evidence which was properly receivable 
under the circumstances.

The plaintiff brought this action on a promissory note. The 
defence stated facts which, if true, would not vary the terms of a
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writt<‘ii agreement, but would go to the whole question of 
sidération. Those facts have been found to 1m- true by the trial 
Judge on conflicting evidence. They were put hi issue by tin 
plaintiff in his reply, and there is no reference hi the pleadings i„ 
the facts set up by him at the trial and upon which he Mini, 
that is, that the note was given as collateral security to the lvi-y 
& Binney note. The trial proceeded on the question of want of 
consideration. The plaintiff closed his case after merely formal 
proof of the note. The defence then proceeded to prove want of 
consideration, by giving evidence of the circumstances and con
ditions under which the note was given. That evidence, if not 
rebutted, clearly established a total want of consideration, and was 
in my opinion clearly admissible. The plaintiff then put in 
evidence in reply, and gave his version of the transaction as set 
out alxm*. The trial Judge evidently did not believe the plaintiff’s 
story, and found the transaction to lie in accordance with tit* 
defendants’ evidence. That finding, as I have- said, estai dish»* 
the defence of want of consideration.

In any event, in view of the pleadings and the proceeding* 
at the trial, the plaintiff undertook to establish good consideration, 
and failed because the trial Judge found that his alleged con
sideration was not, in fact, the consideration at all.

The appeal should, therefore, be dismissed with costs.
Newlandh, J.A., concurs with Iamont, J.A.
Lamont, J.A.:—The plaintiff claims upon a promissory note 

executed by the defendants. The defence is that the document 
sued on was an obligation binding on the defendants only 
in the happening of a certain event, which event never 
happened. The facts arc that the defendant Ivey and me 
Binney were carrying on business under the firm name of Binney 
& Ivey. In the course of their business the firm lx»camc obligate! 
to the plaintiff in the sum of $1,000, for which the plaintiff held 
the firm note, dated Septemlier 14, 1918, payable 3 months after 
date. In November the firm made an assignment for the 1 s urfit 
of its creditors. The plaintiff on learning of the assignment 
approached Ivey for security for the firm’s obligation. Ivey wa? 
anxious to effect a compromise with his creditors and continue 
the business; so it was agreed, as the trial Judge has found, that 
the defendant Boyce—who was Ivey’s father-in-law—should go
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on a note with Ivey for SI ,046.70, which was the amount of the 
Binney & Ivey obligation, but upon the condition that the note was 
to In* payable only in case Ivey was able to arrange with his 
creditors and continue the business. If he failed to do so, the 
document was to be returned. Ivey was unable to arrange with 
his creditors and the business was wound up. The plaintiff 
filed a claim with the assignee under the Binney & Ivey note, 
which he still retained, and received a dividend thereon of 1499.25. 
This he credited on the note now sued on, and he has now brought 
this action against the defendants for the balance. The trial 
Judge gave judgment for the defendants.

In my opinion this judgment should Ik* affirmed. It was 
contended at the trial that evidence was not admissible to shew 
the condition upon which the note sued on Mas given, on the 
ground that parol evidence Mas not admissible to contradict or 
alter the terms of a written agreement. The trial Judge admitted 
the evidence, although he appeared to have some doubt as to its 
admissibility. In my opinion it Mas clearly admissible.

It is quite true that, in general, oral evidence is not admissible 
to add to, vary, modify or contradict a M-ritten instrument, but 
this rule does not apply M'here the instrument Mas not intends! 
by the parties to operate as an agreement unless a certain condition 
was fulfilled. 13 Hals., pages 566-7.

In Bell v. Ingestre (1848), 12 Q.B. 317, 116 E.R. 888, the 
defendant endorsed tMo bills of exchange and handed them over 
to the endorsee for the express purpose of retiring overdue bills 
and on the express condition that such last-mentioned bills were 
to be returned to him by the next post, which condition Mas not 
complied with. In an action on the bills it Mas held that evidence 
of the condition upon which the bills wrere endorsed, and that such 
condition had not been complied with, Mas admissible.

In The Commercial Bank of Windsor v. Morrison (1902), 32 
Can. S.C.R. 98, the Supreme Court of Canada, folloMing the cast1 
of Pym v. Cumpbell (1856), 6 El. & Bl. 370, 119 E.R. 903, held, 
that a promissory* note endorsed on the express understanding 
that it should only be available upon the hapjienifig of a certain 
condition Mas not binding upon the endorser where the condition

SASk.

C. A.

Dennis 

Ivey and

Laiuont, J.A.
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had not boon fulfilled. See also Ontario Ladies' College v. Kmdry 
(1905), 10 O.L.R. 324; Carter v. C. N. Hy. Co. (1911), 23 O.L.R.
140.

As the note in question in this ease was only to become a 
binding obligation in ease Ivey was able to arrange with his 
creditors and continue the business, and as that condition was 
never fulfilled, the plaintiff cannot recover.

The ap]>cal should, therefore, l>e dismissed with costs.
El wood, J.A., concurs with Haultain, C.J.8.

Appeal dismissed.

ALTA. HAPPY FARMER Co. Ltd. v. DOHERTY.
g C Alberta Supreme Court, Walsh, J. November 19, 1920.

Sale (§ III A—57)—Or goods—Payment—Extension of time—Release
FROM ALL WARRANTY AND RESPONSIBILITY.

When a man of ordinary intelligence, for valuable consideration, higis 
a document which he thoroughly understands, there being no fnu:d or 
over-reaching on the part of the other party to it, he will be bound 
according to its terms.

Statement. Action to recover the amount due on several promissory 
notes, given in payment of a tractor.

H. H. Parlee, K.C., for plaintiff ; N. D. Maclean, for defendant.
WaUh. j. Walsh, J. :—The plaintiff is entitled to judgment on the notes 

sued on for the amount properly owing on the same at the contract 
rates of interest after giving credit for $98 for the commission 
certificate and $200 cash, both credits to be as of November 1. 
1918, and the allowance of $13.25 for repairs made by Casebeer 
on April 29, 1918 (Ex. 9). The clerk will compute the amount 
for which the plaintiff shall have judgment.

The defendant’s counterclaim for rescission which I allowed 
to be set up at the hearing comes too late. The remedy if any 
to which he is entitled is by way of damages for breach of warranty. 
If he is entitled on the merits to this relief he has by his course of 
conduct made it more than usually difficult to give it to him.

He contracted for the purchase of the tractor in July, 1917. 
It was delivered to him about the first of the following Septemltr 
and was shortly after set up and adjusted and operated by an 
expert of the plaintiff. The defendant says that he was not 
satisfied with its work then but that the plaintiff’s representative 
calmed him with the assurance that this was because it was new

SASK.
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and that it would improve with use. Two week* later the plain
tiff* men came again and operated the tractor for an hour. At 
the end of this test the defendant signed a certificate that the 
machinery was in good working order and he thereby waived all 
claims whether “real or supposed that I may have or have hail 
against" the plaintiff. Below this is a written memo, as follows: 
“Lined up gears perfectly, pulled 3 fourteen inch plows good 
depth, made 4 miles in 1 hr. 20 min., burned kerosene perfectly.” 
The signatures of the expert and the defendant are under this 
memo. After this the defendant's son, a Isiy then of 17 years 
with no experience in the o]icration of any engine hut a small 
stationary one, attempted to do his father's fall-ploughing with 
this tractor but failed. They kept at it mitil the ground froze 
up and he claims that it took 22 day* to plough 00 acres when 
an engine such a* this wa« represented to lie should have ploughed 
from 8 to 10 acres a day. The defendant complained to the 
agent through whom he liought the tractor but he did not get 
an expert out to him until the following spring. On April 29, 
1918, an expert of the plaintiff and its collection manager went 
to the defendant’s farm. The expert examined the engine, made 
all necessary adjustments and set it to work. He kept at it all 
day, the defendant’s son assisting and the defendant himself 
being present a good deal of the time. The result of that day’s 
operations seems to have satisfied the defendant and his son, and 
at the end of it he signed a document which the collection manager 
then prepared by which in consideration of an extension of time 
lieing grantee! for the payment of his then overdue notes he did 
thereby forever release and discharge the plaintiff, its officers 
and agents from any claim, demand and cause of action what
soever for any cause arising prior to the date thereof and did 
release it from all warranty and responsibility expressed or implied 
growing out of any transaction theretofore had. He says that 
he read this and thoroughly understood it. His excuse for signing 
it is that he did so on the strength of the agent’s promise to there
after keep the engine in good running order ami to send an expert 
to attend to it if necessary. The agent denies having made this 
promise and says that on the contrary it was distinctly understood 
that this was the last expert assistance he was to have from the 
eomiiany except at his own expense. 1 think that the surrounding
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ALTA.

8.C.

Doherty. 

Walsh. J.

circumstances point to the correctness of the agent’s evidence 
in this respect and 1 accept it. A few days later the defendant'» 
sons started to plough a neighbour's stubble with this engine hut 
after ploughing 20 acres in two weeks a tap covering the con
necting rod broke. The evidence satisfies me that this break was 
not due to a flaw in the metal of which it was made but rather tj 
a break caused by a loose connection. He ordered repairs from 
the plaintiff not only to remedy this break but apparently for 
other |tarts of the tractor and he paid for them without any 
protest though they amounted to more than *100. He did not 
get these repairs until the following August and of course in the 
meantime the tractor was idle. During this period he wrote the 
plaintiff a letter complaining of the tractor’s lack of power, 
stating that he did not want to have anything more to do w ith it 
and suggesting an exchange with the plaintiff for another tractor. 
This letter was undoubtedly written because of the poor results 
he got in ploughing for the neighbour. Nothing seems to have 
come of this complaint or of his proposition. The next thing 
in order of date is a letter from him to the plaintiff of August 11. 
1918, written after his repairs had come explaining why his note 
given for this tractor which fell due on the first of that month 
had not Ireen paid, and promising to pay part of it in the licit 
month and the balance of it as soon as possible. There is not 
in it a word of complaint of the machine. It is simply an apology 
for his default and a promise to remedy it. In November, 1918.be 
paid *21X1 on account of the notes given for the tractor. Though 
the repairs above referred to reached him in August, 1A18, the 
machine lay idle the rest of that year and all of 1919 and until 
Octolier, 1920, when in preparation for this trial the defendant's 
son gave it what he calls a thorough overhauling and then made 
some tests of it in ploughing and threshing which were quite 
unsatisfactory. This means that from April 1, 1918, when he gave 
the plaintiff the release after being satisfied from the work dune 
in and with it by the expert that it would suit him until October, 
1920, the tractor lay idle and unused except for the 2 weeks of 
ploughing for the neighbour in the spring of 1918. The evidence 
as to its unsatisfactory condition after the last that the plaintiff 
had to do with it in April, 1918, is to be found in what the defendant 
and his son and two neighbours, for one of whom the ploughing
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was done in the spring of 1918, and for the other of whom some 
threshing was attempted in October of this year, say of it.

My conclusion is that the tractor, after the adjustments made 
by the plaintiff’s expert on April 29, 1918, and under its operation 
by him and the defendant’s son was demonstrated to the defend
ant's satisfaction to be of the ngreed power and to be callable 
o' doing the work that it was warranted to do. 1 ran find no fraud 
or over-reaching in the conduct of the plaintiff's representatives 
on that occasion, and I have already found against the contention 
that the release then signed was based upon the promise to keep 
the machine in running order and to render expert assistance 
when needed. The release being for good consideration, namely, 
an extension of time for the payment of the defendant's notes, 
and not being procured by fraud or founded upon a condition 
which has not been performed, should I think bind the defendant 
according to its terms.

It is undoubted that the defendant was not able in the limited 
use that lie thereafter made of the tractor to develop in it the 
warrantee! power. There is no dispute of the evidence of his 
witnesses on this head and I see no reason to doubt it. I am st rong- 
Iv inclined to the opinion though that the youth and inexperience 
of his son who was in charge of it had as much to do wit.i this 
unsatisfactory result in the spring of 1918 as had the tractor if, 
indeed, it had not more. He was then a lad of between 17 and 
18 who knew practically notning of operating such an engine 
as this, beyond what he had picked up in a month’s course at a 
technical school in the previous winter and what he had learned 
from the plaintiff’s experts in their handling of this tractor. A 
younger son of the defendant was with him in this operation of 
the tractor and during the absences of the elder brother he ran 
it. The 1920 tests were not conducted in such a manner as to 
induce in me the belief that they were made under proper con
ditions. The machine had then lain idle for two years and a 
half. I doubt very much if the defendant’s son, who then over- 
liauled it, was competent to put into proper running order a 
machine which had for so long been out of use. No details were 
given of the overhauling to which he then subjected it. He 
simply says that he overhauled it thoroughly. No expert evi
dence was offered on the part of the defendant. This son was the
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ALTA. nearest approach to an expert whom he called and he eaiumt in
8. C. my opinion qualify as such. I have therefore practically nothing

Farmer

Doherty.

before me but the results to which the lay witnesses have sworn, 
and their evidence fails to bring to my mind the conviction 
that these results are any more attributable to lack of power in 
the engine than to lack of skill in the ofierator.

Wabh. J. I put my opinion that the plaintiff is not responsible to the 
defendant for the breaches of warranty of which he complains 
entirely upon the release of April 29, 1918. When a man of 
ordinary intelligence puts his signature unconditionally to a 
document which he thoroughly understands without any fraud 
or over-reaching on the part of the other party to it he must, I 
think, be held to it no matter how disastrous the consequence! 
to himself may be. In this particular case I fear that the refusal 
of relief will be exceedingly serious to this struggling farmer, mid 
if I could have helped him I would gladly have done so, but in 
my conception of the evidence I can find no ground upon which
I can properly do this and therefore I must not do it.

The counterclaim will stand dismissed with costs.
Judgment accordingly.

B. C. ROYAL BANK v. NATIONAL FIRE INS. Co.

8. C. British Columbia Supreme Court, Murphy, J. September 14, 1920.

Writ and process (§ II B—26)—Company—Method of making legal
SERVICE .DEFINED BY DOMINION STATUTE—COMPLIANCE WITH—
Execution Act.

Whore a Dominion statutory provision defines the method of effertinc 
legal service on an insurance company, the service required by see. .'•( 
of the Execution Act, R.8.B.C. 1911, eh. 79, must comply strictly with 
the method defined.

Statement. Action to mandamus the defendants to remove a pereon's 
name as a shareholder and to substitute another person as a 
shareholder on the register of shares.

A. Bull, for appellant.
S. S. Taylor, K.C., and D. -V. Home, for defendant.

Murphy, J. Murphy, J.:—Many points were raised by way of defence hut 
in my view I need deal with but two, the method of service adopted 
by the sheriff and his failure to comply with the provisions of 
sec. 23 of the Execution Act, R.8.B.C. 1911, ch. 79. This Art 1 
provides a method of execution against shares held by a judgment 1
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debtor by constructive as distinguished from actual seizure. In 
consequence it may well happen that such an execution may 1* 
carried out without the judgment debtor even hearing of it, 
before his property has been sold under execution. This being 
so, I am of opinion that the provisions of the Act relating thereto 
must l>e strictly carried out. Defendant company lias a Dominion 
charter which defines a method whereby legal service can be 
effects! upon it.

The Fire Insurance Act, R.S.B.C. 1911, ch. 113, sec. 10, provides 
as a condition of obtaining a license to do business in British 
Columbia by a company other than a provincial company that 
such company must appoint an attorney in fact on whom service 
of legal process against the company may be effected. Defendant 
company has complied with this provision but the sheriff did not 
serve this attorney but served an agent whose only authority was 
to write policies. It is argued that because sec. 47 of the Fire 
Insurance Act contains a proviso that nothing contained in said 
Act should render invalid service in any other mode in which the 
company may be lawfully served, therefore the service so effected 
by the sheriff herein is good by virtue of Marginal Rules 1016 
and 55, cul>-eec. (a). Said sub-section is the rule on which this 
argument rests. The rule expressly states its provisions apply 
only in the absence of any statutory provision regulating service 
of process. There is as stated a statutory provision both by the 
Dominion and by the Province for service on this company. 
True the provincial provision preserves other methods of service 
that are lawful but there remains the Dominion statutory pro
vision which if valid would, in my opinion, bring this case within 
the qualifying words with which Marginal Rule 55 opens. There 
can be no question of the validity of the Dominion provision. 
Jordan v. McMillan (1901), 8 B.C.R. 27. In fact, that case seems 
logo much further than merely to determine the validity of such a 
provision. It is argued tliat the defendants cannot be heard to 
raise this point since by letter they admitted receipt of the docu
ments so served. But it is to 1« remembered the Court is being 
requested to mandamus the defendants to remove Stewart’s name 
as a shareholder and to substitute some other person as owner 
on its register of shares. Although Stewart is not before the
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B. C. Court, the order asked for would if made affect him and the Court
8. C. I think must have regard to this situation to the extent of seeing

M«r,by. J. that what the Execution Act requires to lie done has been legally 
done.

The action is dismissed. Action dismissed.

ONT. Re SMITH AND DALE.
8. C. (Annotated.)

Ontario Supreme Court, Middleton, J. December IS, 1919.

Deeds (§ II A—17)—Freehold estate commencing in futuro—Convey
ance OF HENEFIC1AL ESTATE—CONSTRUCTION—ESTOPPEL—VALIDITY.

A conveyance of land from a wife to her husband “from and after the 
death of the party of the first part unto and to the use of the party of 
the second part (should he survive the party of the first part) for and 
during the term of his natural life, with remainder over in fee simple"

. “in trust for the purposes of my will"; held, not to be inoper
ative as creating a freehold estate commencing in futuro, but that the 
beneficial interest was subject to a power of appointment to be exercised 
by the wife by will, and when she sold and her husband joined for the 
purpose of conveying his life estate the effect was to convey the whole 
beneficial interest to the purchaser.

[See annotation following this case.]

Statement. Motion by a vendor of land, under the Vendors and Purchasers 
Act, for an order declaring the purchaser’s objection to the title 
invalid and that the vendor could make a good title.

W. A. McMaster, for vendor; T. B. Richardson, for purchaser.
Middleton. J. Middleton, J. :—The vendor derives title under a conveyance 

made by Amanda Wiggins and Joseph Wiggins subsequent to the 
instrument next to lie mentioned.

On September 5, 1903, Amanda Wiggins, then the owner 
in fee simple of the land in question, executed a conveyance 
bearing tliat date, in which she is the part y of the first part and lier 
husband the party of the second part. By this, in consideration 
of 11, she conveyed the land in question, “from and after the death 
of the party of the first part, unto and to the use of the party of 
the second part (should he survive the party of the first part) for 
and during the term of his natural life, with remainder over in fre 
simple to David R. Boucher,” of etc., “in trust for the purpowr 
of my will.” The habendum follows this grant strictly.

Mrs. Wiggins and her husband, having, as mentioned, conveyed 
the land and received the price, cannot now be found, and it is 
not known whether she is yet alive. Boucher, it is said, left the
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Province for the West years ago, and so far has not l>cen located. 
He was not a party to the conveyance under which the vendor 
claims.

The property has passed through several hands, hut objection 
is now taken that, by reason of the provision of the conveyance 
which I have quoted, a good title cannot l>e made.

It was argued before me on behalf of the vendor that the deed 
in question was inoperative for that it purjxirted to create a free
hold estate commencing infuturo, “from and after the death of the 
party of the first part,” and, therefore, the property was still 
vested in the grantor. As I understand the law, the statement 
that no estate in freehold can be created to commence in futuro is 
confined to attempts at such creation by common law conveyance, 
and where, as here, the word “grant” is used, it has a wider 
significance and operation; and, even if no actual conveyance of the 
legal estate is effected, the conveyance would operate as a covenant 
to stand seised.

I am, however, of opinion that the remainder expectant on the 
lives of Amanda and Joseph would be held, under the conveyance, 
by Boucher as trustee, and that the beneficial interest would be 
subject to a power of appointment to be exercised by Mrs. Wiggins 
by will ; and that, w hen she sold and her husband joined for the 
purpose* of conveying his life-estate, the effect was to convey the 
whole beneficial interest in the (‘state to the purchaser. I come to 
this conclusion upon the principle on w hich I acted in Re Campbell 
Trusts (1919), 17 O.W.N. 23, and upon the authority of the cases 
there cited.

In this view, I think that the vendor can now make a good 
title to the lands in question.

Had it been practicable, I should have directed notice of this 
application to be given under Rule 602; but there is no one whom 
I can notify. No one can assert any title to the lands save as 
deriving title through Mrs. Wiggins. She, having conveyed the 
property mid received the price, would be estopped, and those 
claiming title under her would also be estopped; so good title is 
made by estoppel.

Before the order issues, I think it advisable that formal notice 
of motion and an affidavit setting out the facts should be filed. 
The deeds alone have been left with me.
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Annotation. GRANT OF FREEHOLD ESTATES IN FUTURO.

ANNOTATION

by
Mr. E. Douglas Armour, K.C. 

of the Ontario Bar.
Author oj “The Law of Devolutions of Estates;” “The Law of Titles;”

“ The Law of Red Property,” and “Law Lyrics”.

The Case of Re Smith and Dale, ante page 274.

Re Smith and Dale, ante page 274, involves the question whether a free
hold estate to commence in futuro can be created by a grant.

A married woman conveyed land by deed of grant (presumably the short 
form conveyance) to her husband “from and after the death of the party of 
the first part (the wife) unto and to the use of the party of the second part 
(the husband) should he survive the party of the first part for and during 
the term of his natural life with remainder over in fee simple to B. in trust 
for the purposes of my will.” An habendum followed in the same terms. 
The husband and wife sold and conveyed the land, which subsequently 
passed through several hands to the present vendor. At the time of the 
application under the Vendors and Purchasers Act the whereabouts of hus
band, wife and B. was unknown. It was objected by the purchaser that tIn
deed was inoperative because it affected to create an estate of freehold to 
commence in futuro, t. e., from the death of the grantor. As to this point, 
the Judge said, “As I understand the law, the statement that no estate in 
freehold can be created to commence in futuro is confined to attempts at such 
creation by common law conveyance, and where, as here, the word 1 grant’ 
is used, it has a wider significance and operation.”

It is submitted, with all respect, that this is not the law. The origin of 
the rule dates back to a time when land was actually delivered to the feoffee, 
and it was impossible to make the conveyance by feoffment with livery of 
seisin at the present moment to take effect in the future. In other words 
a feoffor could not deliver seisin and at the same time not deliver it. The 
formula prescribed for effecting livery of seisin ended with tho words "enter 
and take jwssession.” But the nature of a future transaction would require 
the feoffor to say, “ Do not enter until, etc.” And he would have been obliged 
to appear at the future date and actually make livery at that time. When 
uses were invented, it was possible by resorting to a conveyance to uses to 
produce results that were impossible at the common or feudal law. And 
after the Statute of Uses was passed it became possible to effect what the 
feudal law could not effect, namely, the creation of an estate of freehold to 
arise or commence in the future, which would vest by virtue of the statute 
at the appointed time. The rule remained, however, that an estate of freehold 
could not at common law be created to commence in futuro. But in expressing 
the rule the common law was contrasted with the Statute of Uses. Thus, 
when it was said that a freehold estate could not be made to commence in 
futuro by common law conveyance, what was meant was a conveyance not 
operating under the Statute of Uses, and if any other conveyance were sub
stituted for feoffment with livery of seisin, having the same direct effect, the 
result would be the same.
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Pausing here for a moment to consider the effect and ojjeration of a 
grant, it appears that it was a common law conveyance, but was not effective 
to convey the immediate freehold, as the feudal law required an o|wn and 
notorious delivery of the lands. It was used to convey interests in 
land which were incapable of livery, as remainders and other incorporeal 
rights, such as easements. But its operation was direct and immediate. 
As the conveyances in use in the early part of the last century were incon
venient, the statute (now R.S.O. 1914, ch. 109, sec. 3) was passed by which 
it was enacted that “All corporeal tenements and hereditaments shall, as 
regards the conveyance of the immediate freehold thereof, be deemed to be 
in grant as well as in liver)'.’’ No additional significance, no different ojiera- 
tion, no wider meaning were given to the word “grant,” but it was applied 
to a new interest, namely, the immediate freehold. It still remained a convey
ancing word having direct and immediate operation; and liecame an additional 
mode of conveying the immediate freehold. The point arose- acutely in 
Savill Brothers v. Bet hell, [1902] 2 Ch. 523, where a grant was made of a piece 
of land to Ijecome operative at a future date. Stirling, L.J., in delivering the 
judgment of the Court of Appeal, said at pages 539-40: “Formerly a deed of 
grant was a mode of assurance applicable only to incorporeal hereditaments, 
including reversions and remainders in land, but by 8-9 Viet. ch. 106, sec. 2, 
it was enacted that corporeal hereditaments, as regards the conveyance of 
the immediate freehold thereof should be deemed to be in grant as well as in 
livery. The statute, however, in no way alters the rules of law with respect 
to the creation of estates.” And the Court held the conveyance to l)c void. 
So we have the direct authority of the Court of Appeal that a grant of an 
estate of freehold to commence in futuro is contrary to the rules of law, and is 
therefore ineffective to convey the estate.

Covenant to Stand Seised.
His Lordship, however, followed on, after the passage above quoted, to 

say, “even if no actual conveyance of the legal estate is effected, the conveyance 
could operate as a covenant to stand seised.” Where there is a valid covenant 
to stand seised, the legal estate does in fact pass to the covenantee. The 
covenantor, being seised, covenants that he will stand seised to the use of the 
covenantee, and the Statute of Uses executes the use and passes the legal 
estate to the covenantee. But the consideration for a covenant to stand 
seised must be either blood or marriage: Sanders on Uses, vol. 2, page 80. 
If a consideration of money be added to the consideration of marriage, the 
use will arise on the latter consideration only: Ibid, vol. 2, page 81. In the 
present case the consideration was $1.00. As it was quite apparent from the 
nature of the transaction that the land was intended to be conveyed only 
because the grantee was the husband of the grantor, it might be concluded 
that the consideration of marriage existed, and the benevolent construction 
that the deed might be treated as a covenant to stand seised might be accorded 
to it. But here another difficulty arises. Sanders says (vol. 2, page 81), 
“If a covenant be made to stand seised to the use of a person related to the 
covenantor by blood or marriage and of a stranger the whole use w ill vest in the 
relative.” That is to say, that the consideration of blood or marriage moves 
wholly from the husband, wife or relative, and is the only consideration that 
will raise the use, and therefore the use will be raised only in favour of the 
spouse or relative, and the stranger gets nothing. If the consideration be

Annotation.
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divided, and the relation of marriage be attributed to the grantee’s life estate, 
and the $1.00 to that of the remainder man, there is still no operation in 
favour of the latter, for the money consideration will not raise a use on a 
covenant to stand seised.

Whether the conveyance be treated as a grant or as a covenant to stand 
seised, the intention was that it should not become effective until the death 
of the grantor. Although the Judge held that the remainder to B. was good, 
it is impossible for the writer to see how it could stand. A remainder must 
have a particular estate to support it, and in this case, whatever complexion 
the deed may assume, it must be taken not to have passed any estate at the 
time of its delivery; and, there being no particular estate to supjxirt the 
remainder to B., it must fail as a vested remainder. If it could operate at 
all in favour of B., it could only operate as a contingent remainder, ex|M-etunt 
upon the husband surviving the wife, and still there is no freehold estate to 
supixirt it. Thus the problem becomes more and more involved by departing 
from the simple rule that a freehold estate cannot be created to commence 
infuturo by a deed of grant, which the deed purported to be in all its terms.

For the purpose of the case, a better result would have been arrived at 
by so holding, than that which the Judge reached. Holding the deed to 1* 
void as an attempt to create a freehold estate in futuro, neither the husband 
nor the remainder man would take anything; and the wife would thus be able 
to convey the whole legal and beneficial interests to the purchaser, which 
interests he was entitled to receive. Whereas, by holding that the remainder 
to B. was good, the only declaration that could be made was that the pur
chaser would get the beneficial interest and no regard is paid to his right to 
receive the legal estate.

KELLY ▼. WATSON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Ihek 
and Ire.s, JJ. March SI, 1920.

Specific performance (§ I E—30)—Sale of land—Agreement valve— 
Part performance—Constri ction of by Court.

When the purchaser has taken possession under an agreement for sale 
of a farm, and has worked the farm and made improvements thereon, 
the Court will decree specific |>erfonnance ami construe the vagi e parts 
of the agreement although owing to the vagueness it would not decree 
specific performance if there had been no part performance.

[Hart v. Hart (1881), 18 Ch. I). 070, followed, and see also Western 
Transfer Co. v. Fry (1920), post, page 291. See annotation, Vague and 
Uncertain Contracts, 31 I).Lit. 485.]

Appeal by the defendant from the judgment of Walsh, J., 
at the trial. The action is one to obtain possession of a pared 
of farm lands.

//. U. Milner, for appellant; J. F. Lymburn, for respondent. 
The judgment of the Court was delivered by 
Reck, J.:—The title of the plaintiff alleged in the statement of 

claim is that one Symington, being the registered owner of the
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land, entered into an agreement dated February 20, 1918, (or the
«ale to the plaintiff of the land, under which agreement the plain- 8. C.
tiff is entitled to possession. Kelly

The defendant among other defences sets up tliat: On April Watson
8, 1918, the plaintiff through her agent, one Raymer, hv an ----
agieemert partly in writing and partly oral agreed to sell, and the 
defendant agreed to buy, the land for the price of 84,800, of which 
$300 was to be paid in cash on or before July 10, 1918, and the 
balance by the delivery to the plaintiff of one-half of the crop 
grown on the land, while interest at the rate of 89Z per annum 
was to be computed annually and added to the unpaid principal ; 
that it was agreed that formal, written articles of agreement 
should be drawn up and executed; that it was in pursuance of 
this agreement that the defendant entend into and continues in 
possession; that since entering on the land the defendant has 
fanned it, cropping during 1918 upwanls of 40 acn-s; that he has 
fenced part of the land and moved on to the land a house of the 
value of S/iOO and a shell of the value of $40 besides making other 
improvements; that the defendant has always l>ecn and still is 
ready and willing to carry out his agreement.

The defendant counterclaimed for specific performance. In 
her reply the plaintiff amongst other things sets up that: On 
April 8, 1918, the defendant approached Raymer with a view to 
purchasing the land. Raymer told the defendant that he was 
not in a position to sell the land at that time but that he was 
negotiating for the purchase of the same and that if he completed 
the purchase he was prepared to sell to the defendant at the price 
of $4,800—$300 in cash on or before July 10, 1918, and the terms 
of payment of the balance to lie adjusted When the agreement for 
purchase by Raymer was completed. A memorandum in writing 
of the arrangement was made out ami signed by the parties and 
it was verbally arranged that the defendant should go into jmsses- 
sion la nding the completion of the agreement ami that if the agree
ment was not completed the defendant would move off ami allow 
Raymer one-third of the crop; that the defendant did not pay 
the $300 and no agreement was ever made as to the manner of 
payment of the balance of the price; and that the value of one- 
third share of the crop exceeds the value of the improvements
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l»lac< d on the land by the defendant {meaning, I suppose, that the 
defendant could keep the plaintiff's one-third of the crop as pay. 
ment for the improvements).

At the time of the negotiations between Raymer and the 
defendant, Raymer was a tenant of the land under a lean' from 
Symington and was already in correspondence with him with the 
view of purchasing it.

The plaintiff had already received a letter from Symington 
dated March 8, 1918, containing an offer to sell to Raymer on 
terms quite distinctly set forth at the price of $4,000, payable 
$500 cash and the balance in 5 annual payments of $700 each, and 
interest at 7% per annum, subject to getting the consent of a 
third party, the formal agreement to lie dated February 25, 
1918.

The memorandum in writing between Raymer and the defend
ant referred to in the defendant’s pleadings was in the following 
words, and was drawn up by Raymer personally :—

Mirror, April 6, ’18.
This is to certify that I have this day y>ld all my right and interest in 

the N.W. of section 22, Township 40, Range 22 W. 4th for the sum of 
$4,800.00. Mr. Watson of Mirror being the purchaser, he to pay the sum of 
$300.00 in cash on or before the 10th day of July, 1918, a further payment to 
be made from the proceeds of the crop to be grown on above quarter. An 
agreement for sale to be executed during this season and the bal. of payments 
to be payable yearly at 8% interest; it is further understood that there is 
to be 12 acres to be broken this spring in time for crop the same to be done 
by Wm. Crook and to be turned over to Mr. Watson at $90.00, the said 
$90.00 being in addition to the $4,800.00 payable to H. J. Raymer.

(Sgd.) H. J. Raymer.
“ C. H. Watson.

Raymer gave the following evidence:
Q. Was that (the memorandum between him and the defendant) all the 

arrangement that was made that day in regard to the terms of the lease? 
A. That is all. Q. Waa there any discussion between you as to what was to 
happen if the agreement didn't go through? A. Oh, yes, there was a discus
sion that in case l didn’t make the deal with Mr. Symington and wouldn't be in 
'position to deliver this land that for the use of the land for 1918 I was to get 
one-third of the crop, the usual rental prevailing in that district for the use 
of land. Q. That is, ho was to go in possession immediately and if the agree
ment wasn’t completed between you he was to allow you one-third of the crop? 
A. One-third of the crop. Q. Was there any arrangement made in regard to 
the payment of the balance? This agreement that has l>oen put in says: 
“A further payment to be made from the proceeds of the crop to be grown, 
and an agreement for sale to be executed during this season.” A. There was 
a cash payment to be made in July, and the balance, as near as I could figure
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according to what I would have to pay Mr. Symington, I thought that forty acres 
would produce the difference with the three hundred uould make a substantial 
payment as a first payment. Q. How much of the crop for that year? A. The 
entire crop for 1918. Q. Plus $300 you figured would be a good cash payment? 
A. Yes. Q. What about the balance of the payments? A. The balance of 
the payments were to be governed by the contract l would make with Mr. Symington. 
In all agreements of that kind, crop payments, we have to provide for a certain 
amount of payment, and if the acreage didn’t produce it the balance would 
have to be made up in cash. Of course, this contract (between me and the 
defendant) was never drawn up. Q. What was the arrangement in regard to 
completing the terms of the agreement, when was that to lie done? A. After 
I had finally consummated the deal with Mr. Symington. Q. There was no 
definite agreement then made at the time that memorandum was made out 
and signed as to how the balance was to be paid? A. No, because Mr. Watson. 
I very distinctly remember, came in to my place three or four times subsequent, 
to that time, and he said, “Have you heard anything from Winnipeg?” I 
said: “Nothing." He said : “About how much do you think the annual pay
ments are going to be?” I said : “Mr. Watson, / can't tell you that until I 
finally conclude the deals with Mr. Symington.” Well, that was all right, no 
objections made, no discussion.

At this date the correspondence between Raymer and Syming
ton had been such that Raymer could and doubtless did feci that 
there was no doubt that he would secure an agreement of sale 
of the land from Symington on the terms set forth in his letter. 
The correspondence was continued and Symington occupied 
Rome time in communication with these other parties one of whom 
lived in England. Ultimately Raymer accepted Symington's 
proposal by telegram on Scptemlter 3.

A formal agreement, dated February 25, was executed shortly 
afterwards in favour of the plaintiff who is Raymer’s daughter 
as his nominee.

ALTA.

8. C.

Watson. 

B*ck. J.

Further on in his evidence Raymer says : “The agreement for 
»ale would have to be made for sufficient to cover what 1 would 
have to pay Symington."

Ir his examination of Raymer for diseovery the following
appears:

Q You consider that under this agreement you sold the land on th*' fith 
April? A. Sold my interest in it. Q. You sold your interest in it? A. Yes. 
Q And you considered that was final? A. Yes; provided that I camo through 
with Symington.

Rased on this Raymer was asked :
Q- So you considered if you finally closed out your agreement with 

Symington that the land was sold to Watson? A. I had a right to change my 
niiml aftar that little agreement was made.
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Raymer further says that when lie was drawing up the memor
andum of agreement he “intended to have the entire prouci-ds 
of the crop of 1918 instead of a further payment," He says that 
the subsequent payments were to be made in rash whether the 
money rame from the crops or not.

Still further on Raymcr, after explaining that hr cannot 
trust his memory owing to past serious illness, says that I»1 was 
not only to get the whole of the first year’s crop but also I hr 
whole of the second year’s crop (meaning, I think, of each crop). 
Then he says that later on when he saw how the defendant wii 
handling the land lie thought the defendant would never Is- aide 
to pay for the place out of the crop.

In answer to the Judge, Raymcr says: “The balance (of the 
payment) was to come out of the land; if there wasn’t sufficient 
to meet the payment we agreed upon per year it would have to 
be provided for in cash" and that those annual payments were 
to be based upon the Symington agreement.

It mm» to me, taking the evidence of Raymer alone, in eon- 
junction with the written memorandum (1) that it is quite clear 
that both parties intended an absolute sale subject only to the 
sale gobig off by reason of Raymer liemg unable to secure an 
agreement from Symington; and (2) that it is reasonably dear 
that the down payment was to consist of $300 in cash to be paid 
on or about July 10, and the entire crop for 1918, and that the 
balance of the purchase money with 89? interest was to be paid 
in instalments to correspond with the instalments payable by 
Raymer to Symington, these instalments being payable out of 
the crop so far as it would extend and as a matter of law giving 
the vendor a lien upon the crop; and (3) that the proper bifi relief 
with reference to Raymer's “equity,” that is, his profit of 8X111, 
is that the balance of the profit after payment of the $300 and the 
proceeds of the first year's crop should be apportioned so as In 
accord with the terms of the Symington agreement, that is, being 
“baaed upon" or “governed by” that agreement, they should 1* 
paid at the same dates, though probably larger in amount, and 
carry 8% interest, while the Symington agreement carried 7','.

The defendant gave evidence as follows :
Q. Did you have any discussion as to terms? A. Yes. Q. Were any 

terms finally agreed on? A. Yes, sir. Q. What were they? Give us first,
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was there an)- purchase price agreed on? A. Yob, air. ij. l)itl you reach any 
agreement as to the price at which you were to purchase the land? A. Yes, 
sir. Q. What was it? A. *4,800. (J. How was that made up? A. There 
was to be *300 paid iu cash— Q. No, no, what price |>er acre? A. $30 fier 
acre. I believe. Q. That was the price, wa> it, $30 an acre? A. Yes, sir.
Q. Then what was said as to the terms of payment? A. There was some 
little discussion as to the terms of payment; I first wanted to buy it on a 
straight crop payment, and 1 told him if he would accept a straight crop pay
ment, without any cash payment, that 1 would give him the whole of 1018 
crop without any cash payment, and he said he had to make a payment to 
the parties he was buying from, so it would be necessary to have a cash pay
ment before the crop was harvested. He insisted on a $300 payment to lie 
made in the summer, he insisted on that, and I said a half crop payment would 
be agreeable with me with the MX) payment in mid-summer, $300 payment 
in July, and half the crop from that on, and that was agreed on. Q. How was 
interest to be paid? A. Annually, that was to be computed with— Q. Every 
year? A. Each year at the price of the farm. Q. At the rate stated in the 
agreement? A. At the rate stated in the agreement, yes sir. Q. Lot us have 
this clear, the final agreement then, the first suggestion made by you, you 
should pay him the full crop for 1918? A. Y’es, sir. Q. It was finally agreed, 
however, that throe hundred dollars plus half the crop should take the place 
of the full crop? A. Yes, sir. Q. What did you suy again about the subsequent 
paynents? A. The balance of it was to be paid in half crop payments. Q. 
Half of the annual crop? A. Yes, sir. Q. Until the balance was paid?
A. Yntil the balance was paid off. Q. Was there any discussion at this time 
regarding the plaintiff's title to the land? A. Yes; he said that he was under 
contract with Mr. Symington, I believe the name is, for the title to the land, 
and that owing to this pific line lieing across the place and the damage not 
being calculated for that yet they were withholding their contract from him 
because the transfer would fierhaps prolong the damage on this pipe line.
Q. It was not completed on account of the pipe line? A. Yes. Q, Was there 
anything said by him at this time regarding the possibility of him being unable 
to complete the contract? A. No, sir. When I was ready to move on the 
place I asked him is there any danger of his deal with Mr. Symington falling 
through, and he said, “No, they have to sell it to me; I have it in black and 
white.” Q. You have heard what the plaintiff said, that in the event of certain 
circumstances you might only be allowed to hold as tenant subject'to payment 
of one-third of crop as rent; was there any discussion as to the possibility of 
relationship of landlord and tenant between you? A. No, sir; not until fall.
Q. That was not mentioned at the time of the agreement? A. No, sir.
Q. Did you notice at the time that you signed the agreement that then- was 
nothing definite regarding future payments? A. I didn’t notice that, no.
Q Did he give you possession of this land? A. He did. Q. When did you 
go on it? A. I went on to that farm—I went to work on it very shortly after 
this contract was drawn up. I wouldn’t say just exactly how long, but just 
in a very short, time. Q. A very short time afterwards? A. Yes, sir. Q. 
And you went on to the land? A. I didn't move on it, I went to work on it 
and put in the most of the crop lieforo I moved on it. Q. Did you finally 
move on it? A. Yes, sir.

ALTA.

s. c.

20—53 n.L.n.
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Then hi* tells of the improvements he made.
(J. When did you find have a conversation with Raviner about ilii, 

rental business? You said a little while ago that wasn’t mentioned at the film 
the contract was entered into; you say that was subsequently mentioned? 
A. I can't say exactly the date the rental question was first brought up. 
(j Whereabouts did that conversation take place? A. The first time it was 
mentioned was in his office. Q. Was there anybody else there? A. I believe 
not. not that I remember of. Mr. Paton was in then* one time when we talked 
about the rental, but I don’t think that was the first time. (j. What happucil? 
A. I was in his office and he s|x>kc lie said he was not going to be able to 
deliver the title to the place to me and consequently he would have to stile 
that on a rental basis instead of a cash. Q. Was that before he went to 
W'innipeg? A. Yes, sir. Cj. After lie returned from Winnipeg did you have 
any conversation with him? A. Yes, sir. Ij. What did he have to say then? 
A. He told me that the deal had fallen through, that the land had Inin 
purchased by another party. Q. Did he say t hat other party was his daughter? 
A. He didn't tell me who. if. . . . You say before this agreement was
'-igiuul you actually agreed that the payments should be half crop payment'? 
A. That was the agreement Indore this was signed. Q. Your agreement vir
al I completed before this was made out? A. Yes, sir. if. Absolute!) then 
is no question about that? A. Yes, sir.

By the defenihint's evidence it is made absolutely certain that 
both parties intended an absolute side, subject only to the con
dition already mentioned.

Kayincr and the defendant are absolutely agreed upon this and 
differ only as to the terms of payment; the defendant insisting 
that the terms were $.‘100 and half the turnual crop until the 
balance of the purchase-money with 8% interest should be fully 
paid.

On the whole evident*». I think the defendant’s evidence that 
tin* first payment was to be $300 and one-half of the crop must he 
accepted.

The defendant says the value of his crop in 1018 was aImut
si,000.

It seems difficult now to ascertain the exact amount.
The trial Judge finds that Raymer and the defendant did agree 

for the side and purchase of the land conditionally upon the 
Symington agreement going through; that the defendant tendvml 
the St(K). He says his only difficulty is as to the terms of payment 
of purchase-money after the initial payment of .$300. He finally 
holds that the parties were not (id idem as to the terms of payment.

There are some propositions of law applicable to such a caw1 
iis this which it seems to me are sufficient to enable us to solve 
the difficultv with which the trial Judge was faced.
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In Fry oil Sixrifie Performance. 5tb «I., p. 105, it is said, after AI,TA 
saving that a contract must lx* certain, fair and just: 8. C.

In regard to objection* founded on the want of any of these qualities in Kklly
the eontraet or on the ineapaeitv of the Court to jierforni the eontraet, or its v‘
illegality, the Court is, from obvious motive* of justice, somewhat unwilling Watkov 
to entertain the objection, when it w made after part performance from which the (
defendant has derived benefits and the plaintiff cannot lie fully recoinjiensed,
except by the performance of the contract in s/new. When a contract has 
liven partly executed by jKissession having been taken under it, the Court, it 
has l>een said, “will strain its power to enforce a complete jierformaneo,” 
Mer v. Tanwell (1858), 2 I Mi «V J. 559, 571, 44 lilt. 1106.)

And see Fry, pp. 50, 190; and 27 Hals, tit: Specific Performance, 
pp. 23, 28; Chattuck v. Muller (1878), 8 Cli.D. 177 at 181 (citing 
Gregory v. Mighvll (1811), 18 Yes. 328. 34 F it. 341); Jot/ v. 
St. Louis (1890), 138 V.S. 1; Hart v. Hart (1881), 18 Cli.D. 070; 
Milne* v. fiery ( 1807), 14 Yes. 4(H), 33 K.H. 574.

In Hurt v. Hart, .supra, Kay, J., says at p. 085;
It is the duty of the Court, as far as possible to do so, to ascertain the 

terms of the agreement and to give effect to it. That is, as 1 understand, the 
rule of equity, that although there may be considerable vagueness in its terms, 
and although it may be such an agreement as thy Court would hesitate to 
decree specific performance of, if t liera had not been part jierformunce, yet 
when there has been /tart /lerformancc the Conn w bound to struggle against the 
ilijficu/ty ensuing from the vagueness.

Again, In Fry, p. 181, it is said:
It is of course ess mt ini to the completeness of the contract and it should 

express not only the names of tha parties, the subject-matter and the prie-, 
hut all the other material terms. What are, in each case, the material terms 
"f contract, and how far it must descend into details to prevent its being void 
as incomplete and uncertain, are questions which must of course be deter
mined by a consideration of each contract separately. It may however In* laid 
down that the Court will carry into effect a contract framed in general terms 
where the law will supply the details.
And at p. 183:

Besides the express terms of the contract tie-re are others which in the 
absence of any expression to the contrary are implied by law. With regard to 
such terms, therefore, whether they be necessary terms or not, the silence of 
the contract does not render it incomplete . . . (if) there arises from the 
language of the contract itself, and the circumstances under which it is entered 
into, such an inference that the parties must have intended the stipulation 
in question, that the Court is necessarily driven to the conclusion th.it it 
must be implied (and see Fry, p. 100, and 27 Hals. pp. 27, 28).

Again, In Fry, p. 185, it is said:
Where a contract contains stipulations which are simply and solely for 

die benefit of the purchaser and are severable, the purchaser may waive th mi 
and obtain judgment for specific performance of the rest of the contract. 
Hau-Mey V. Outram, |I802| 3 Ch. 350, 370), (and see Fry, p. 484).
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And in 27 Hals., p. 48: “When1 the mistake is that of tlx 
8. defendant only, the Court may give the plaintiff the option of

Kimj.v having his action dismissed or of liaving specific performance in 
Vatson **i< *vrnis °f the cinit ract as understood by the defendant (Pro*» 
— v. Luck (1884), 27 Ch.D. 497),” and sec p. 49.

Beck, J.
Still again, in 27 Hals., )). 41, it is «aid: “In some caws a 

plaintiff is not granted specific performance, except on certain 
terms imposed to avoid hardships which otherwise would result 
to the defendant,” and see Dans v. Hone 0805), 2 Sch. <k l,vf. 
341,348.

In view of these principles 1 think it is proper and within tin 
power of this Court to declare the defendant entitled to specific 
performance if within one month he signifies his willingness U 
notice filed and served to accept the judgment now proposed.

The judgment will contain a declaration to the effect that 
the contract is one for the payment of $300 on July 10, 1918, 
and for the payment of one-half of the proceeds of the crop of 
1918, the value of the one-half being fixed (on the defendant's 
evidence) at $500; and for the payment of the balance $4,0UH 
of the purchase-money in 5 equal annual instalments with interest 
at 8% on February 25, in each of the years 1919-23; interest on 
the purchase price of $4,800 (except the $300 which was refused 
by the plaintiff) to lie calculated from April 8, 1918.

The judgment should also provide in some forai for the pro
tection of the defendant against the plaintiff’s non-payment te 
Symington. It should allow the defendant one month from tin 
date of his acceptance of this judgment for the payment of flu 
arrears owing to the plaintiff.

These amounts can be calculated and inserted in the formal 
judgment.

If the defendant declines to accept this judgment his counter
claim will be dismissed with costs, and the judgment for the 
plaintiff will stand. If the defendant accepts this judgment In 
will have his costs of the action, and the plaintiff’s action will 1>< 
dismissed with costs. If the defendant accepts this judgment 
he will have his costs of the appeal, otherwise1 the appeal will h 
dismissed with costs.
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'Hiis judgment if accepted by the defendant will go on the Al.T*. 
usual form of a judgment for specific performance which in case S. ( 
irf default in payment will leave it open to the plaintiff without 
express provision to move to rescind the agreement.

Judgment acconii mil y.

REX v. BARNSTEAD; Ex parte HIANSON; Ex parte MOLLER. %. S.
.Vera Svotia Supreme Court, Itusmil,./. Novettifu r 24- 19 JO. T~77

I Xl.lhNrt (§ I —3)—ImMIUKATION—THKOI till TRANSIT KMIIM ( ill MI(V OK 
OUltilN —DEPORTATION ORDER NOT SHEWINti J UK1HDH TION OK AN 
“ OFFICER IN CHAKUE”—RkVIKW ON IIA HE AH CORPUS.

A dep irtation order which tin immigraiion officer in charge is authorised 
in make only when there is no Hoard of Inquiry in the vicinity of the 
|M»rt of entry must shew on its face that there was no Hoard of Inquiry 
there: otherwise the order does not disclose any jurisdiction in the officer 
to make the same and a discharge may he ordered on habeas corpus.
In such case the limitations of review by see. 23 of the Immigration Act,
«1-10 Kd. VII. 1910 (Can.), eh. 27. are not a bar to hnlmi* cornu*.

|lie \Val*h, ('itllicr, etc. (1913), 13 D.L.U. 2SN. 22 Can. Cr. (‘as. till, 
followed.]

Habeas corpus ($ 1 H—ti)—After unhi ccessfi i, appeal to m vit tohy 
AUTHORITY—DEPORTATION ORDER UNDER IMMIGRATION ACT 1910 
(Can.)—Jurisdiction not appearimi on face ok deportation

ORDER.
Ilabea* corpus will lie in reiqiect of a dejsirtation order made by an 

officer whose jurisdiction to act in lieu of a Hoard of Inquiry is not shew n 
on the face of the order, although the applicant had first taken an unsuc
cessful amical to the Minister of the Interior under see. 19 of the Immi
gration Act, 1910 (Can.).

[lie Kutjgles (1902), 5 Can. Cr. Cas. 1H3, applied.]

The applicants, Hianson and Mollcr, arrived at the port of statement. 
Halifax on the 8.S. Caronia. They were rejected by the office r- 
in-eharge W. L. Bamstead as having violated an Order in Council, 
passed under the Immigration Act, 9-10 Ed. VII. 1910 (Can.), 
eh. 27, and 9-10 Geo. V. 1919 (Can.), ch. 25. The Order in 
Council reads as follows:—

‘From and after the date hereof the landing in Canada shall 
l«i and the same is here hereby prohibited of any immigrant who 
has come to Canada otherwise than by continuous journey from 
the country of which he is a native or naturalised citizen and 
upon a through ticket purchased in that country or prepaid in 
Canada” (P.C. 23, of January 7, 1914).

The applicants appealed to the Minister of the Interior under 
see. 19 of the Immigration Act. That appeal was dismissed.

Russell, J., granted writs of habeas corpus and certiorari,
'Hid hailed the applicants during the hearing.
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Hi anson;
KX PARTE

Huwll. J.

Tin- present motion was for discharge on tin- rot urn of tin 
Wilts.

IV. ./. O'Hearn, K.C., ami //. /.. IVetoer, for the applicants: 
The evidence shews that Hianson proceeded direct from Bucharest 
to Antwerp and was there delay<><1 on account of a lost ticket. 
Mallor was originally destined to Chicago from Poland Inn 
changed his mind at Antwerp and sailed to Canada. He wa> 
delayed on account of illness of his children. “Continuous 
passage” must not l>e construed literally, if so an individual 
missing a boat would have to begin all over again. It must I» 
construed the same as “forthwith,” which has been held to mean 
“within a reasonable time.”

The order does not shew on its face that the officer in charge 
was acting “in the absence of a Board.” Re Walsh (1913), 111 
D.L.K. 288, 22 Can. Cr. Cas. 00.

IBusRtll. J.;—Mallor never originally intended to come a 
Canada; ho changed his mind. How can you nix his journey wti.' 
“continuous?”!

O'Hearn:—The statute docs not legat’d intention. Tin 
question is whether on arriving in Canada he has made a continu
ous journey from the place of his nativity or naturalisation:

R. //. Murray, K.C., contra.—The finding of Mr. Bamstead 
was one of fact. It cannot be reviewed on habeas corpus. 9-1H 
Eil. VII. 1910 (Can.), eh. 27, see. 23. Rex v. Schoppelrei (Mil!! 
31 Can. Cr. Cas. 256, 30 Man. L.K. 137; Rex v. AlatnazofI ( 1011»; 
47 D.L.K. 533, 31 Can. Cr. (’as. 335, 30 Man. L.K. 143. Appli- 
cants having appealed cannot have certiorari or habeas cor pus 
Ex iKirte Rons (1895), 1 Can. Cr. Cas. 153.

O'Hearn, K.C., in reply:—If there was no evidence before tin 
Board then* is no jurisdiction. Rex v. Mackey (1918), 29 Can 
Cr. Cas. 167, and cases cited therein. Certiorari will always lie if 
there is no jurisdiction. Re Rugglen, (1902), 5Can. Cr. Cas. 163; 
Jeu Jang Hoir (1919), 47 D.L.K. 538, 31 Can. Cr. Cas. 341. 27 
B.C.R. 294, and Rex v. Jeu Jang How (1919), 50 D.L.K. 41 
59 ( an. S.C.K. 175, 32 Can. Cr. Cas. 103.

Ki'ssell, J.:—These eases were argued together and involve 
some questions common to both. As to the latter case, it is not 
necessary for me to determine whether I am prevented from 
reviewing the decision of the immigration officer in charge hy so
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28 of the Immigrai ion Act, berause* I do not think tin* immigrant 
can be said to have “ with the requirements of the Order 
in C ouncil. I think lie has not come into Canada by a continuous 
journey from Poland. When he left Poland his intention was to 
go to Chicago in the Vnited States, and his statement is that he 
had a prepaid ticket for that destination. It was only after his 
arrival at Antwerp that In- changed his intention and it was then 
arranged that his ticket to ( 'hieago should he, as it was, exchangi <1 
for transportation from Antwerp to Toronto via Halifax. I do 
not see how it is possible to overcome this difficulty. I have noth
ing to say about the hardships of the case, further than that 1 
regret that 1 have not the power to order that the immigrant should 
he discharged.

In the other case, that of the immigrant Hianson, exception 
is taken to my juriselietion tei deal with the matter, because of the 
prohibitions in sec. 28. 1 think 1 am warranted in igneiring this
prohibition by the* elecision of the late Graham, K.J., in lie Walsh 
(1913), 13 D.L.R. 288, 22 Can. Cr. Cas. (H). The* mler is made 
by “the Immigration Officer in enlarge” and it is not she*wn on the 
face of the orde*r that there* was not a Board of Inquiry here en- at 
a ne ighbouring port of entry which Graham. K.J., held to be neces
sary in order to give the- officer jurisdiction.

The contention of the* opposing counsel if pushed to an extreme 
trould le*ad to the rejection of an immigrant if he* were* in e*ve*r> 
other respect admissible* ami elcsirnhlc, simply because' he* hael 
through some* accident missed his train en- steamer. 1 e*aimot 
imagine that this was the intention e>f the statute en- of the* Order 
in Council based on the* provisions eif the statute*.

The* immigrant has sworn that lie* left Bucharest inteneling to 
«•emu* to ('anaela and that his passage* Intel been pre-paiel by his 
uncle- from Bucharest to (anaela, by provieiing him with the- 
money for his transportât iem te> Antwe*rp ami from Antwerp by 
the- Cunard line via Lonelem, Knglaml. The state me nt is, 1 must 
confess, a little* vague* at this point, but I infer from the* affielavit 
that transportation had been provieled for by the uncle* from 
Antwerp to Canaela ami that the delay ami detention at Antwerp 
were* e-uused by the kiss of the* tie*ket thence* to Lenielem or to 
Canada. The* immigrant was ceimpelled in conseque-nee to await 
the transmission of a second tie*ket from Antwerp to (’anaela. I

N. 8.

S. ('
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Kx I'AKTK

Unwell, J.

51
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should regard this as a substantial compliance with the require
ments of the statute and Order in Council.

I do not attach much importance to the statements of the 
immigrant at the examination by the immigration effieer, which 
it is contended are at variance with his affidavit. He was asked 
where he last resided. His answer is that he resided 2 month' in 
Antwerp and 3 years in Berlin. Doubtless hit* residence in 
Antwerp refers to the detention at that place necessitated by loss 
of his ticket. It is quite consistent with his affidavit that he 
may have been for 3 years with his mother in Berlin, and if this 
country were still at war with Germany, I should be induced to 
scrutinise that part of the examination somewhat closely. But the 
order for deportation is not based on any question as to the 
citizenship of the immigrant or his nationality. It is simply 
that he has not complied with Order 23 of the King's Privy 
( ouncil for Canada. I hold that he has so complied in the sense 
in which the order may fairly be construed.

A supplementary brief was presented to me on behalf of tin- 
immigration officier after the conclusion of the argument. The 
contention is made here, which also was made at the- argumt nt 
but for which no authority was cited, that the immigrant could 
not resort to habeas corfnut after appealing to the Minister. The 
decision of the Court in Imihco in Re Ruggles, 5 Can. Cr. Cas. H43, 
is opposed to this contention, and establishes the right even to 
certiorari after appeal where the defect alleged is want of jurisdiction.

The other cast1 cited in the* brief related to the* admission of the 
immigrant to bail. The question as to bail is not liefore me. If 
and when it should come before me 1 should have to hear a furthei 
argument as to the question. It does not seem necessary that I 
should do so now as I have come to the conclusion that, the immi
grant is entitled to Ik* discharged from custody.

P.S. -Since the above was written I have Im*cu favoured with 
another supplementary brief citing the case of Rex v. Morris, 
not reported. This would lx4 in point if the objection were merely 
a technical one. But if I have rightly interpreted the statute and 
Order in Council, there was no want of compliance with the 
statute or Order in Council, nor any evidence on which such 
failure to comply could l»e found.

Order foi' diticharyr of Hiannon.
Discharge of Moiler refused
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WESTERN TRANSFER Co. v. FRY. ALTA.

Alberta Su/aenu Court. A pi nil air I)ieinian, Ham ji. C.J.. Stuart. S. ( '
link and Il'eu, Jj. Xanadu r II. 1920.

I.YNDI.ORI) AND TKNANT ($ II A—8)—LehSKK HI BLKTTINti l*AHT OK 111 II.HIM.
—Parol aurkkmknt to hedvck rent—Proof Validity.

The phinliffs were thv Iwwvh of a certain huiMing and lensed a port ion 
of it to the defendant Hat a rental of $100 |ht month. Owing to conditions 
vatnted by the Great War the defendant nought to have the rent minced 
to $1(K), an<l in an action to recover the balance of the rent reserved in 
the lease, claimed that it laid been reduei-d by parol agreement. The 
trial Judge held that the defendant had failed to establish any substantive 
agreement to reduce the rent either express or implied and that a promise 
to reduce upon the plaintiff receiving a reduction from his landlord was 
without consideration and had been withdrawn. This judgment was 
affirmed on appeal by an equally divided Court.

[Kelly v. Wat non (’1920), ante page* 278, referred to.]

Appeal by defendant from a judgment of Simmons, ,1., in an statement, 
action to recover the balance of rent due under a lease. Affirmed 
by an equally divided Court.

Frank Font. K.C., for appellants; (/. li. O'Cotumr, K.( for 
respondents.

Harvey, C.J.:—The plaintiff's were the lessees of a certain Harwy.'M 
building and on October 9, 1913, leased a certain portion of it to 
the détendants for a period of approximately 5 years at a rental of 
#150 per month. By reason of the situation-created by the out
break of the Great War in the summer of 1914 both parties ap
proached their res]>ective landlords with the object of obtaining a 
reduction of rent. The result of the plaintiffs' negotiations with 
their landlord was that for 4 months commencing with October.
1914, they paid $900 a month instead of $1,050, the rent reserved by 
their lease ; and from February to July inclusive, 1915, $850; for 
August , 1915, $800, then from September, 1915, to April, 1917, $750.
During all this period, however, the plaintiffs' landlord, while 
accepting the rent paid, declined to accept it in full payment for 
the rent but held the balance in abeyance. In April, 1917, 
however, a definite settlement was made with the landlord and a 
new lease entered into at a new rental of $000 a month and no 
claim was made for any balance of past lent which was apparently 
abandoned.

Defendants’ manager had several interviews with plaintiffs' 
manager nlxmt reduction of rent during this period and he says 
that the latter promised that as soon as he got his reduction he 
would reduce the defendants' rent 7rro rata.
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As what took place between the parties in this regard is in mv 
opinion of considerable importance, I quote part of the evident 
of the plaintiffs’ manager, Leonard, as follows:—

(J. You say you told Mr. Jarnmn (defendants’ manager) on several 
occasions you were not able to see Purcell (plaintiffs’ landlord) because h, 
was away ill? A. Yes. . . . Q. What had Purcell’s reducing it to you 
permanently to do with any arrangement with Jarman? A. It had everyihinn 
to do. (j. What had it to do? A. Until 1 could get this lease cleared up ;m<| 
put on a [Ktrimujcnt basis I did not propose to reduce it to Jarman, (j You 
promised Jarman something, conditional upon getting a reduction from 
Purcell? A. Yes, but mine was a conditional reduction at all times which 
he could come back and claim on me. Q. But there has l>een no claim iiiwlv 
and you say you did (do?) not oye him anything? A. Yes. (j. Th ai you 
did get a permanent reduction? A. Not until May, 1917. ...(), Ami 
you did not tell him you got any reduction, conditional or otherwise? A V. 
I did not.

It is true that the witness as alxwe quoted stated that lie 
promised to reduce defendants’ rent when he got plaintiffs 
leduced, yet, when further pressed by counsel, he qualified that 
bv saying that he promised to consider the request for a reduction 
The trial Judge, however, states that the promise to reduce wa> 
admitted, which I take it means as I would feel no doubt that tin 
first answer represents the fact without the qualification Into 
suggested.

In April, 191ti, no arrangement having been arrived at and 
plaintiffs having reduced the rent in favour of other tenants, soiim 
of whom at least, however, were in premises which plaintiffs held 
under lease from a different person, Jarman had another interview 
and insisted on his right to have the rent reduced as the others 
had and he says he told ILeonard that otherwise they would have to 
go out of business. Leonard does not deny that lie was told tlin- 
but says he does not. recollect it but he admits that he knew that 
their business had been much injured by war conditions. Jarnmn 
then tendered a cheque for #100as sufficient for the monthly rental. 
This was refused but subsequently the plaintiffs' book-kcep-i war- 
sent to get the cheque. There is a dispute as to whether a state
ment was made as to its being taken on account but I do not find 
it necessary to consider which is the correct view because it is clear 
that the plaintiffs continued to send a monthly statement charging 
#150 for rent while the defendants continued to pay $100 a month 
regularly and in November following a demand was made for the 
unpaid balance up to that time. The defendants replied stating
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that they were to got a reduction as soon as plaintiffs received a 
reduction, and the letter implies tliat they considered the plaintiffs 
ha<l then received that reduction though as pointed out it was not 
definitely settled until April following. The plaintiffs replied 
denying that any promise was ever made for a reduction of nuit 
and renewed the demand.

From that time till the end of the term in December. 1918, 
the defendants continued to pay $100 a month, which is as received 
without demur, though the monthly notice for $100 continued. 
The last cheque hore on its face the words, “In full settlement of 
all rent to 31st December, 1018, of premises occupied by us in 
Purcell Block." This was deposited in the bank to the plaintiffs’ 
credit without any exception 1 icing taken.

The plaintiffs' book-keeper who received the cheque said he 
could not recollect seeing these words, but he also said he could 
not recollect the cheque. He also says that he woultl not have 
accepted the cheque in the ordinary course with that endorsement, 
hut the fact is that he did, so that does not help much, and it is 
worth noting that the words are written very plainly on the face 
and not on the back of the cheque.

This is an action to recover the balance of rent unpaid on the 
basis of the rent reserved in the lease. Judgment was given for 
the plaintiffs by the trial Judge, Simmons, J., who held that the 
defendants had failed to establish a substantive agreement to 
reduce the rent to $100 either express or implied. The promise to 
reduce upon receiving a reduction from the plaintiffs’ landlord he 
considered to be without consideration and to have been with
drawn.

I am by no means satisfied that there was not consideration for 
this promise. It is true the defendants were liable to pay the rent 
reserved by the lease, but they were not bound to remain in the 
premises, and the plaintiffs might well have considérai it worth 
while to keep in occupation a satisfied tenant especially one who 
would have cartage work for them to do from time to time rather 
than have their reputation injured by the tenant being known to 
have left because the landlord refused to do what many people 
would consider only the fair thing. But it is said that we cannot 
determine the amount of the reduction because the plaintiffs 
furnished heat to the defendants and then* is no evidence of its
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valut* or that its eost altered. As I have stated, during all the 
period during which the payments were made at #100 a month, 
and for a considerable time liefore the plaintiffs were in receipt 
of a reduction of their rent which, though conditional at first, 
subsequently tiecame absolute. For the first year from April, 
1916, the plaintiffs’ reduced rent was 71.4% of the original mit 
reserved and for the final 21 months it was 57.1%. In addition 
to this the arrangement which the plaintiffs made with their land
lord confirmed a considerable previous reduction for a year and a 
half <luring which the defendants paid the full rent. The #1011 
paid by the defendants was 66 2-3% of the rent reserved so that 
it would appear that even with a reasonable allowance with refer
ence to heating it was not a greeter proportionate reduction than 
the plaintiffs had even during the fieriod while it was paid.

It appears to me that the reasonable inference to In* drawn 
from the evidence is that the #100 was acceptai on the same basi> 
as the plaintiffs considered the rent paid by them was lieing 
accepted, not as absolutely but only as conditionally a satisfaction 
of the rent and that when the rent paid by the plaintiffs lx-came :m 
absolute satisfaction of their liability the rent jmid by the défend
ante was intended to be and did become a complete satisfaction 
of their rent. The acceptance of the final cheque statal to lie a 
final payment is in complete* harmony with this view but not w ith 
the case now set up by the plaintiffs.

In this view clause 7 of sec. 10 of the Judicature Ordinance. 
C.O.N.W.T. 1915, ch. 21, seems to lie applicable. It provides 
that:—

Part performance of nn obligation either before or after a breach thereof 
when expressly accepted by the creditor in satisfaction or rendered in pu; 
suancvi of an agreement for that purpose t hough without any new considérât ion 
Khali be held to extinguish the obligation.

This, besides making the question of considérai ion for the 
promise immaterial, also does away with any need for considering 
the application of the Statute of Frauds to the promise.

1 would, then*fore, allow the appeal with costs and dismiss the 
action with costs.

Stuart, J.:—1 think that this Court in Kelly v. Watson 11920'. 
ante page 278. went to the boundary line of its power to find lor 
create) an agreement between the parties and I for my part
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cannot bring myself to go beyond that line which 1 think I would 
have to do if I were to agree to the reversal of the judgment now 
under appeal. I agree with Ives, J.

Beck, J., concurs with Harvey, (\J.
Ives, J.:—This is an appeal from the judgment of Simmons. J. 

The facts arc sufficiently set out in the judgment.
The defendants rely upon a parol agreement to reduce their 

rent from $150 to $100 jier month. They admit that neither in 
the plaintiffs’ promise to reduce the rent nor in any discussion 
alout a reduction, up to April 19, 1910, was there mention of 
the sum of $100, or of any particular sum.

It is equally clear that in each month during the term of the 
lease the defendants were billed with rent at *150. There is no 
evidence from which they had a right to infer that their monthly 
payment of $100, which sum they alone had arbitrarily fixed ujmhi, 

was being accepted in full payment. In Novemlier, 1916, the 
arrears were demanded bv letter. Then there were the tw o cheques 
of June and July, 1n17, for $100 each which defendants marked 
for June and July rent but which plaintiff restrictively endorsed 
“not in full of June” and “July rent.” 1 would think that in 
fact the defendants had every reason to know that they had not 
completed any agreement for a reduced rent but perhaps ample 
mason to hope that concessions would be made.

But defendants urge the acceptance of their last cheque under 
the lease not only as evidence of the agreement set up but as having 
been accepted in full settlement of the dispute.

This was a cheque dated December 6, 1918, for MOO and in 
the body of the cheque appears “In full settlement of all mit to 
31st December, 1918, of premises occupied by us in Purcell 
Block.”

This cheque was deposited by plaintiffs’ accountant with an 
unrestricted indorsement. His evidence is that he did not 
notice the words I have quoted. But the words do not of 
themselves establish the agreement, and in the face of the monthly 
bills and of the correspondence of November, 1916, surely the 
acceptance of this cheque as a full settlement would requin1 to be 
in express terms in onler to effect the purpose contended for. In 
their letter of November 11, 1916, the plaintiffs say in reply to 
defendant’s reference to the agreement, “No agreement was ever

295

ALTA.

8. C.
Westkmn 
Ta ucsvRR

Co.
Fry.

Ivan, J.



•2Wi Dominion Law Repokth. (55 D.L.R.

ALTA. made with you for a reduction of the rent.” Upon the whole
8. C. evidence I have no doubt that plaintiffs never agreed to accept

Wmtmu
Thanhkkk

Co.

Fry.

this cheque in full satisfaction and unless they did so agree it i> 
not a payment in full. Day v. McLea (1889), 22 Q.B.D. OKI; 
Mason v. Johmton (1893), 20 A.R. (Out.) 412.

The question raised as to the agreement for reduction of rent
being parol and so ineffective to vary the least», it is unnecessary 
to deal with.

The appeal should be dismissed with costs.
Appeal dismissed by an equally divided Court.

N. B. THE KING v. ALLINGHAM; Ex parte GREGORY and WALSH.

S. <\ New Brunswick Supreme Court, Kitty's Bench Division, ('handler, ./.
October 14, 1920.

Summary conviction* (fc XT—00)—Prohibition Act, N.B. —Minuii: •» 
conviction—Skc. 22, oh. 123, C.8.N.B. BMW—Form to hi: mi 
i.owkd—Validity.

The Prohibition Art, 0 Geo. V. 1910 (N.B. eh. 20, see. 201. does not 
provide any mode for the recovery of the penalty or fine and the provis
ions of see. 22 of eh. 123, C.S.X.B. 1903, are applicable* and a minute of 
conviction which does not order that the penalty imprsed he levied h\ 
distress and sale of the go<nls and chattels of the accused and in default 
of sufficient distress, imprisonment, according to Fonn 1Ô of the Snmn ■ 
Convictions Act, cannot he sustained.

[Heyina v. Perte y (1KH5), 2.» N. It. U. 43, followed. |

Ht utemcnt. Applic ation on certiorari to quash convictions under Intoxicat
ing Liquor Act, (i Geo. V. 1916 (N.B.), ch. 20. for operating an 
automobile while in an intoxicated condition.

Chandler, J.
W. H. Wallace, K.C., shews cause»; 11'. A. Doss, supports order. 
('handler, J.:—On the application of Willard Gregory and 

Fred T. Walsh, I made an order for the issue* of a writ of certiorari 
to bring up certain convictions made against Gregory and Walsh 
be»fore W. H. Allingham.

It appears that Gregory and Walsh were chargeai with operat
ing an automobile on the Rothesay Road in the county and the 
city of Saint John on June 15, 1920, while in an intoxicated con
dition. These* charges wore* heard before the* Justice on July 15, 
last, and on July 28 the* Justice found Walsh guilty of the* offence 
chargeai against him mid he ordered that he forfeit and pay the 
sum of $25 and one-half of the costs of Court or 10 days in jail 
in default of payment. On the same day the* Justice* found that 
Gregory was guilty of the ottVnee* c harged against him, and orde*re*d
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that he forfeit ami pay a fine of $25 ami one-half of the eosts of 
the Court, or in default thereof 10 days in jail, and a minute of 
conviction under the hand ami seal of tin* magistrate was drawn 
up ami signed by him on July 28, 1020.

On the hearing of the application before me there was a good 
ihiil of discussion as to when the judgment was actually given 
by the magistrate in this case, but I have concluded to accept 
the minute of conviction made by the magistrate and dated 
July 28. 1020. as a formal minute of the decision in this matter.

The proceedings were at first returned to me without any 
convictions whatever but afterwards two convictions were 
returned by the magistrate to me. one against each of the accused. 
The conviction against Oregon- states that he is convicted for 
that ho the said (iregory on June 15, in the* year of Our Lord 
11120, did operate an automobile on a public road in the Province 
of New Brunswick called the Rothesay Rond while under the 
influence of liquor, and it a< *s the said Oregon- for his said 
act to forfeit and pay the sum of $25 to be paitl and applied 
according to law, ami also to pay Robert Crawford the sum of 
85.40 for his costs in that behalf; and the conviction further 
adjudges that if the said several sums be not paid forthwith the 
said Oregon- is to lx* imprisoned in the common jail of the said 
county for the space of 10 days unless the said several sums and 
all costs and charges of commitment and conveying of the said 
Gregory to the said common jail be sooner paid.

A similar conviction against Walsh was returned by the 
magistrate.

A great many objections were taken to the proceedings in 
this matter with which I do not think it necessary to deal.

I think that these convictions cannot be sustained, for the 
reason that there is no proper or sufficient minute of conviction 
to warrant the convictions. I also think that the convictions 
arc improperly drawn. See see. 29 of ch. 123 C.K.N.B. 1903. 
relating to summary conviction proceedings, which provides that 
if the Justice convict or make an order against a defendant he 
shall make a minute thereof and afterwards draw- up a conviction 
or order, etc. The headnote in the case of Reyina v. Perley 
(1885), 25 N.B.R. 43. is as follows:

N. H.

K ('.

Au.im.ham;

( 'handli r J

28
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N. B.
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Walsh.

• 'handler, J.

Tlvt minute of conviction made under the Summary Convictions Act. 
32-33 Viftt. 1809 (Can.), ch. 31, sec. 42, should state the adjudication of tIn
justices both as to the amount of the fine and the inode of enforcing it, whether 
by distress or imprisonment, so as to he a complete judgment in substance.

The case quoted deals very fully with the requirements of a 
minute of conviction.

It is true tliat in Regina v. Verity the Court was dealing with a 
conviction made under the Canada Temperance Act, but I think 
the principles laid down in this case are equally applicable to a 
conviction under the New Brunswick Summary Convictions 
Act, C.S.N.B. 1903, ch. 123.

Fhaser, J., in Regina v. Perky, xupra, at p. 48, in his judgment 
quotes from (Ike’s Magisterial Synopsis, 12th ed., at 165, as 
follows:

Having determined to convict or make an order the Justices .should 
openly pronounce their complete judgment according as they arc by law em- 
1 towered to do in the particular case, neither for too much or too little, as a 
judgment for too little is as faulty as a ju igment for too much, and in doing 
so they should distinctly state according to the particular Act or Acts bearing 
upon the case the amount of the fine, or mitigated fine, or imprisonment with 
or without hard labour or imprisonment in default, the mode of recovery, etc

T do not think that the minute of conviction made by the 
magistrate in this case is a complete judgment as required by law. 
according to Regina v. Perky.

Sec. 22 of C.8.N.B. 1903, ch. 123, provides as follows:
22. Subject to the provision of sec. 27, when the law imjsises a penalty 

payable in money or a fine, and no mode is provided therein for the recovery of 
the penalty or fine, or when the law imposing the penalty or fine directs that 
the same shall be levied by distress of the defendant's goods and chattels, 
and in default of goods and chattels he shall lie imprisoned, the conviction 
shall be according to the Form 15.

Form 15 provides that if the several sums awarded to be paid 
Ik- not paid forthwith the same shall be levied by distress ami 
sale of the goods and chattels of the accused, and in default of 
sufficient distress, imprisonment, etc.

The penalty in this ease was imposed under the provisions of 
see. 201, 6 Geo. V. 1916, eh. 20, being the Prohibition Act. so- 
called, and this section does not provide any mode for the recovery 
of the penalty or fine; and I think that the provisions of sec. 22 
of ch. 123, C.K.N.B. 1903, are applicable in this ease and that 
the conviction in this case should be according to the Form 15 
in ch. 123.
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If I am correct in this view, the Justice in his minute of con
viction should have ordered that the penalty imposed he levied 
by distress and sale of the goods and chattels of the accused and 
in default of sufficient distress imprisonment according to Form 
15 already mentioned. There is nothing in the minute of con
viction returned by the magistrate as to distress of the defendant’s 
goods and chattels in default of payment of the penalty imposed, 
lie simply awards 10 days in jail in default of pavment in each 
case. There is in the minute of conviction no order that the 
fine should be levied by distress nor any adjudication that in 
default of sufficient distress the defendant should be committed 
to jail, and, following the decision in Hegina v. Perley, I do not 
think that the minute of conviction in this matter can be sus
tained or that there was a sufficient minute of conviction to 
warrant the making of the convictions returned to me.

In addition to this, I think that in preparing the convictions 
in these cases the wrong form was followed. Instead of following 
Form 15, given inch. 123C.8.N B. 1903. the Form 10 was followed, 
which is intended fora case where the law imposesa penalty payable 
in money or a fine and provides that in default of payment the 
defendant shall be imprisoned, see sec. 23. eh. 123. C.S.N.B. 1903. 
The law does not in this particular case provide that in default of 
payment the defendant shall be imprisoned, and, therefore, 1 
think it was wrong to follow Form Hi in preparing these con
victions. I think as stated above that Form 15 should have be< n 
followed.

The result is that both these convictions must be quashed.
Convictions quashal.

MANDZIUK v. CZAHLEY.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck 

and Ives, JJ. October 23, 1920.

Specific performance (§ I E—32)—Sale of land—Oral Agreement-
Written AGREEMENT AFTERWARDS DRAWN—AmIIIGUITY—STATUTE 
of Frauds—Consideration—Validity.

Certain parties having entered into an oral agreement for the sale and 
purchase of land, the owner some days afterwards had a written agree 
ment drawn up which was signed by him and his wife but not by the 
purchaser. At the time the oral agreement was made the purcliaser 
paid the vendor the sum of $185, but no further sum was paid when the 
written agreement was signed, although the agreement stated that the 
sum of $2,000 was to be paid on the execution of the agreement. It 
was clear from the evidence that the parties either never in fact agreed 
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that the $2,000 should be paid when the agreement was signed, or that 
they never intended the agreement tô become effective at all until the 
$2,000 was paid. The Court held that in the former case the Statute of 
Frauds would be a bar; in the latter case there was no agreemem on 
which to base an action for specific pc ■formance.

ICuahmg v. Knight (1912), 6 D.L.U. 820, 46 Can. S.C.R. 555, applied.] 
(Sec also annotation, Oral Contracts us affected by admission in 

pleading, 2 D.L.R. 636; also annotation on the Statute of Frauds, 55 
D.L.R. 1.)

Appeal by the defendant vendor from the judgment at the 
trial in favour of the plaintiff ordering specific performance of an 
agreement of stile of a certain quarter section of land. Reversed. 

II. II. Parlée, K.C., for appellant ; G. II. Steer, for respondent. 
The judgment of the Court was delivered by 
Stuart, J.:—The iwrties had come to an agreement orally and 

then a few days afterwards a written agreement was drawn up 
by one Stogrin. It was signed by the defendant, the owner, and 
by his wife but not by the plaintiff and was left in Stogrin 
possession.

The written agreement, dated and signed on June 17, 1910, 
provided that the price was to be 84,000 “to be paid in the follow
ing manner: The sum of 82,000 upon the execution of this agree
ment as a deposit and in part payment of the said price, the sum 
of $1,000 on December 1, 1920, the sum of $1,000 on December 1, 
1921,” with a provision as to interest, not now material.

One clause- of the agreement read thus: “The purchaser shall 
immediately after execution of this agreement but subject to the 
terms of any lease- affecting the said land have the right of posses
sion of the said premises anel shall have the right to occupy and 
enjoy the same until default, etc.”

At the time the oral agreement was made the plaintiff paid 
the defendant $185 in cash with the idea, no doubt, that it would 
in some way “bind the bargain.” When the written agreement 
was signed no further money was paid. The plaintiff was unable 
at that time to pay the balance of the $2,000 mentioned in the 
agreement as the down payment. Whether anything was said 
then about the $2,000 is not very clear from the evidence. There 
is no direct suggestion in the evidence that any reference to the 
subject was then made. The defendant in his evidence stated 
that the agreement was that the plaintiff was to have a month 
within which to pay the $2.000. He said: “It was sold on a month's 
time $2,000, in a year’s time another $1,000, in two years the
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balance of $1,000." Whether he meant that this understanding 
about a month’s time was arrived at in the prior oral bargaining 
or at the time of signing the agreement is not very clear.

I think, however, that it is quite clear from the plaintiffs 
evidence that it was never really agreed that he should pay the 
$2,000 cash down on the execution of the agreement as stated 
therein. He spoke of an interview on June 28, at which he asked 
the defendant to give him a transfer so that he could raise the down 
liayinent by a mortgage and it was referred to by him in such terms 
as to h ad almost necessarily to the inference that he meant to 
say that the question of such a transfer had been mentioned 
between them already and there was admittedly no interview 
between the 17th and the 28th. This is the inference which the 
trial Judge made as he listened to the evidence and he so expressed 
himself, counsel for defendant assenting and counsel for plaintiff 
making no dissent.

Then1 was an interview on June 28, at which the plaintiff 
requested the defendant to give him a transfer of the land so 
that he could raise by loan the balance of the $2,000. The 
defendant refused to do this, but on his own admission he then 
said that he would give the plaintiff 8 days to get the money. 
Before these 8 days had expired, however, the defendant went to 
the plaintiff and offered him back the $185 which had liecn paid 
but the plaintiff refused to take it saying that he still had time.

On July 3 the plaintiff’s solicitors wrote a letter to defendant 
at Smoky I,ake, Alberta, where the parties lived, saying tliat 
on behalf of the plaintiff they had filial a entrai against the land 
and that they hail the money in their office to pay over to him 
and asking for instructions as to where they would send the money 
or alternatively that he should come into Kdmonton anil get it.

The defendant took no notice of this communication but 
sold the land to another ]>arty for the same price.

At the close of the hearing the trial Judge expressed the view 
that there had been a valid agreement entered into and that owing 
to what had passed between the parties that agreement was still 
in force and available for the plaintiff to rely upon. He therefore 
gave judgment for specific ]>erformanec and made a reference to 
the Master to assess damages in respect of the breach of the 
agreement to give possession.
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The Statute of Frauds had been pleaded by the defendant.
Before a formal judgment was entered an application was 

made to the trial Judge on behalf of the defendant to hear further 
evidence so as to let the defendant prove that the real agreement 
between the parties was that possession was not to be given until 
April, 1920.

Xliis application the trial Judge refused and there is an appeal 
from this refusal as well as from the judgment at the trial.

Upon the argument before us counsel for the plaintiff admitted 
that the fact is that the parties had agreed that the defendant 
could retain possession until April 1, 1920. This fact it appears 
was not known to the solicitor for either party until the trial was 
over.

When making the admission of this fact before us counsel 
for the plaintiff suggested that he should be allowed to amend 
his statement of claim so as to add a prayer for the reformation 
of the written agreement to make it correspond to the real agree 
ment between the parties and for the specific performance of the 
agreement as amended.

I have little doubt that this variation between the written and 
the real oral agreement would be fatal to the plaintiff’s right to 
succeed in the face of the Statute of Frauds. But in the cir
cumstances, the point not having arisen at the trial, it might appear 
unfair to the plaintiff to refuse the amendment asked for were 
it not for two circumstances. In the first place, it seems to ho 
oj>en to grave doubt whether the relief which the plaintiff would 
be seeking if his proposed amendment were allowed is one which 
the Court will grant. In 27 Hals., at p. 50, par. 86, it is stated 
that specific performance of a written contract with a rectification 
on the ground of mistake will be granted except in cases where 
the Statute of Frauds is a bar.

Of course, the defendant woulel not have much merit on his 
side upon the point in question in this case because he did enjoy 
pomemion in any case up to April, 1920, or would have done so 
if he had not sold to another party. Aside from the circumstance 
of that second sale the point would have been by the time the trial 
came on purely a technical one and it would then have been absurd 
to decree specific performance with the variation for that part 
of the agreement, viz: that as to possession up to April, would 
have been already performed.
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But there is another ground upon which I think the appeal 
should be allowed. It seems very clear from the evidence that 
the parties either never in fact agreed that the $2,000 should be 
paid when the written agreement was signed as the agreement 
states or that they never intended the agreement to become 
effective at all until the $2,000 was paid. In the former east1 
the Statute of Frauds would still be a bar. In the latter ease 
the situation would be that there was no agreement and the 
principle of Cushing v. Knight (1912), G D.L.R. 820, 46 Can. 
S.C.R. 555, would apply. Indeed, the facts that the agreement 
was left with Stogrin, that the plaintiff never signed it himself, 
that he knew, very well, that he could not pay the full amount in 
cash and tried to hold the defendant to an alleged agreement to 
give a transfer for the purpose of a loan all lead almost conclusively 
to the inference that the parties did not intend that the agreement 
should be effective until the money was paid.

The evidence in my view suggests very strongly that the 
plaintiff was attempting to hold the defendant to an agreement 
to give a transfer for the punx>se of a loan and this would be 
another point of variation.

On the other hand, if the parties did not agree that the $2,000 
should be paid when the written agreement was signed then the 
statute is again a bar.

The trial Judge seems to have taken the view that there was 
an agreement to pay the $2,000 in cash on the execution of the 
agreement but that there had l>een a subsequent waiver and 
extension of time by the defendant. But I am convinced that this 
was not the true state of the facts. The defendant stated that he 
had agreed to give a month but tliat was done not after the 
agreement was signed but was before or at the same time and should 
therefore have been in the written document. The plaintiff’s 
own account of what happened was such that one must infer 
either that this statement of the defendant was correct or that 
the alternative which I have above suggested was the true position 
of the matter.

I would, therefore, allow the appeal with costs and dismiss 
the action with costs. Appeal allowed.
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QUE. THE KING T. PLAMONDON.

K OF I». Quebec Sessions of the Peare, Choquette, J.S.P. September IJ, 1920.
Courts ($ II A—175)—Inland Revenue Act, R.S.C. 1906, ch. 51, sec. 180—

I'EN A LTV—J VRISDICTION.
When a stat ule says that the penalty for an offence is fine ami impri.-nn. 

ment, and in default of [rnyment of said fine a further term of imprison, 
ment, the Court has no discretion and must impose both.

[The Queen v. Itobidoux (1898), 2 Can. Cr. Cas. 19; Pei v. Auerbach 
(1919), 45 D.L.R. 338, 31 Can. Cr. Cas. 46, referred to.)

Statement. Summary conviction under the Inland Revenue Act, R.S.C.
1906, ch. 51, sec. 180, for having possession of an unlicensed still. 

Morand tfc Alleyn, for the Crown.
Sevigny & Siroitt, for defendant.

Choquette.TS.p. Choquette, J.S.P. The defendant being accused under see.
180 of the R.S.C. 1906, ch. 51, of having stills in his possession, 
without a license, pleaded guilty.

His attorney then asked according, he said, to instructions 
received from the Department of Inland Revenue, that only the 
minimum fine of $200 be imposed, alleging that the Court had 
discretion to impose1 either the fine or imprisonment as per a judg
ment rendered some 20 years ago by Wurtele, J., in The Queen 
v. liobidoux (1898), 2 Can. Cr. Cas. 19, and another similar 
decision rendered in 1903 in Nova Scotia: Ex parte Kente (1903),
7 Can. Cr. Cas. 447.

With all due respect for those Judges, I could not so interpret 
the statute, and I condemned Plamondon to $200 and costs, and
2 months in jail, and if said sum was not paid, a further term of t> 
months in jail, the whole according to law.

To my mind, the statute clearly shews that both fine and 
imprisonment must be imposed, and the word “further” means 
that a previous term of prison had to be imposed.

We find in divers sections of this statute, and in the Criminal
Code, that different penalties for different offences are mentioned, 
such as fine only, or fine or imprisonment, or both, etc.; but as 
Wurtele, J., said in this Eobidoux case, 2 Can. Cr. Cas. at 21, 
when a statute says fine and imprisonment, these words lieing 
connected with ‘and’ and not with ‘or,’ the Court has no

*

jurisdiction.
Plamondon's attorney also referred me to article 1028 of the 

Criminal Code, saying that “when it is provided that defendant 
shall be liable to different degrees or kinds of punishment, the < 'ourt
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has discretion,” but this section also says: “Subject to the limi- 
1 at ions contained in the statute, etc.” 8. ok P.

Moreover, in this cast1 the defendant is not accused under an the Kino 
article of the Criminal Code, but under a special statute imposing „ *’■
tine and imprisonment, and this section 1028 of the Criminal -----
Code does not apply.

When the statute makes no distinction, the Court has no right 
to make one, and as Simmons, J., said in Iiex v. The Dominion 
Drug Store (1919), 31 Can. Cr. Cas. 86at 109:—

It is not the function or prerogative of the Courts to amend or ameliorate 
the plain meaning and effect of these provisions by giving an artificial inter
pretation different from the plain ordinary meaning of these provisions, 
and on the next page:—

The Judges do not make the law, they administer it, and that however 
much they may disapprove or dislike it.

I entirely agree with these words, and it is for Parliament to 
amend the law when it is not clear, and say plainly that fine only, 
or imprisonment, or both shall be imposed in cases like this one.

Rut I am of opinion that the intention of the legislators is clear 
in this statute, and their intention was to impose both fine and 
imprisonment so that defendant would not (‘scape punishment.

After sentence, defendent’s attorneys asked for a reserved case, 
which I granted, because the liberty of a citizen was in jeopardy, 
and because the Court of Appeal was going to sit some 10 days 
after the application, but the case did not proceed, the Govern
ment having in the meantime seen fit to pardon the defendant 
and release him from jail provided he paid the $200 and costs, 
which he did.

Note:—Since the above decision was given, I was shewn a 
judgment rendered in Montreal in January, 1919, by Martin, J., 
in the case of Hex v. Auerbach, (1919), 45 D.L.R. 338, 31 Can.
Cas. Cr. 46. This decision was only a few days ago brought to 
my attention, but although I have the greatest respect for the 
opinion of this Judge, I could not have followed it.

Judgment accordingly.



■

306 Dominion Law Reports. |55 D.L.R.

ALTA. FRALECK v. JOHNSTONE.

8. <*. AUterla Supreme Court, Walsh, J. November 5, 1920.

Discovery and inspection (§ IV—20)—Seizure and sale under cii.vm i
MORTGAGE—EMPLOYMENT OF SHERIFF AND BAILIFF—Kill I
(Alta.).

The sheriff and bailiff who make a seizure and conduct a sale uni In 11, 
authority of a chattel mortgage are employed within the meaning i
Rule 234 (Alta.), and may be examined for discovery under that p.ni 
of the rule which permits examination of “any |ierson who is or has 1>ch 
employed by any party to an action, and who appears to have son c 
knowledge touching the questions in issue acquired by virtue of su<-h 
employment.

[See annotation. Discovery and Inspection, 2 D.L.R. 5G3.]

Statement. Appeal by defendant from the refusal of a Master to grant 
leave to examine a sheriff and bailiff for discovery. Reversed.

D. W. Mackay, for appellant; L. Y. Cairns, for respondent.
W. Mustard, for the sheriff ; //. J. Carr, for the bailiff.

Wahh.l. Walsh, J.:—The plaintiff, a mortgagee of certain mules, brings 
action against his mortgagor and another claiming to be the 
purchaser of the mules at a public sale thereof under his mortgage, 
to set aside this sale. He joins as defendants the sheriff to whom 
his warrant was directed for the seizure and sale of these animals 
and the bailiff who was employed by the sheriff to make the seizure 
and conduct the sale. The plaintiff’s contention in brief is that 
the mules were not sold at this sale at all, or if they were, they were 
sold at a gross undervalue, as the result of a fraudulent conspiracy 
lietween the mortgagor and the purcliascr to prevent bidding.
His claim against the sheriff and the bailiff is in the alternative for 
damages through their negligence in the conduct of this sale should 
it be upheld. The defendant, the purchaser, on the motion for 
directions asked for leave to examine the defendants, the sheriff 
and the bailiff, for discovery, and this the Master refused to 
do. From this refusal this defendant appeals.

He puts his right to this examination on two grounds, lb- 
says in the first place tliat these defendants are examinable under 
that part of Rule 234 which permits the examination of a party 
by any iierson adverse in interest to him.

I do not think tliat they come within this jrnrt of the rule.
There is no issue whatever between them and this co-defendant 
on the pleadings. They are not necessary parties to the action 
against him.. The plaintiff could carry' on his action against him 
alone if they were not ]>artiee to it. The present action is in
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sul stance a consolidation of two separate and distinct causes of 
action against different people arising out of the same transaction. 
The plaintiff could have sued these two defendants in one action 
and their co-defendant in another. It is undoubtedly to their 
interest that the plaintiff should succeed against him in this action, 
for that would mean the failure of the action as against them. 
To that extent their interests are adverse, but I do not think that 
that makes them adverse in interest within the meaning of the rule. 
If they were examined their depositions could not be used against 
the plaintiff on the trial. They could only be used against them
selves, and as there is, as I have said, no issue between them and 
this co-defendant they could not be used at all. The appeal on 
this ground must fail.

The other ground is that they are examinable under that part 
of the same rule which permits the examination of “any person 
who is or has been employed by any party to an action and who 
appears to have some knowledge touching the questions in issue 
acquired by virtue of such employment.” These defendants 
clearly come within this part of the rule unless they are excluded 
from it by reason of the fact that they are public officers who were 
employed by the plaintiff not of his own free choice but because 
under the law he was obliged to employ men of their class. Under 
the law as it stood before the passing of the Act respecting Extra- 
Judicial and other Seizures, 1914 (Alta. Stats., eh. 4), he would 
have placed his warrant for the se izure and sale of these goods in 
the hands of whomsoever he chose for that purpose and the person 
whom he so chose and his assistants would undoubtedly have been 
employed by him for the making of this seizure and the carrying 
on of the sale. I am unable to see how the mere fact that the 
Legislature lias stepped in and limited his choice for this purpose 
to certain classes of public officers, can make those thus selected 
any the less his employees than they would be if they were the 
selections of his own unfettered choice. They are not officers of 
the Court as they are in the execution of the process of the Court. 
They are the bailiffs of the plaintiff to whom they arc responsible 
and for whom he is responsible. I think the plaintiff is entitled 
to examine them as such employees.

The costs of this appeal will be in the cause.
Judgment accordingly.

ALTA.

JOUNSTONF. 

Welsh, J.
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SASK. ADVANCE RUMELY THRESHER Co. v. BOLLEY.

C*. A. Saskatchewan Court of Appeal, Haultain, C.J.S., Neudands, Lamonl ami
Elwuod, JJ.A. November 1, 1920.

Fraudulent conveyances (§ VI—30)—Conveyance of homestead nr 
debtor—Right of creditor to lien on property—Fraud- 
Validity.

A conveyance from husband to wife of homestead property which, 
owing to its exempt character, is not immediately available in payment 
of a creditor's execution but which had it remained in the debtor's name 
would have entitled the creditor immediately to a lien thereon is a con
veyance which, if the debtor has not sufficient property left wherewith 
to pay his debts, is a fraud upon creditors and will be set aside.

(See annotation, Fraudulent Conveyances, 1 D.L.R. 841; also Fraudu- 
. lent Preferences, 14 D.L.R. 503.]

Statement. Appeal by defendants from the judgment at the trial in an 
action to set aside a transfer from husband to wife, as a fraud upon 
creditors.

C. E. Gregory, K.C., for appellants.
F. L. liastedo, for respondent.

"flSeSti."8, Haultain, C.J.S., and Elwooo, J.A., concur with New-
lands, J.A.

Newlands, J.A.:—This is an action to set aside a transfer 
from the defendant Phillip Holley to his wife, Mary Holley, of the 
N-E24-27-6-28-W2nd, as a fraud upon his creditors.

The plaintiffs are execution creditors, having obtained judg
ment against the defendant Phillip Holley on December 11, 1018, 

for the sum of $3,850.99. The transfer in question was dated 
July 19, 1918, and was registered on the 20th. Two defences 
were set up: (1) that the transfer was made for valuable con
sideration, and (2), that the quarter section was the homestead 
of the defendant Phillip Holley, and it being exempt from seizure 
the transfer of it was not a fraud upon creditors. The trial 
Judge found that the defence that the transfer was made for valu
able consideration failed, and that there would therefore be a 
declaration that the transfer in question was a fraud upon creditors. 
He made no finding as to the land being the homestead of the 
defendant Phillip Holley. The appellants do not on this appeal 
question the correctness of the Judge’s finding as to the considera
tion; they rest their appeal entirely upon the fact that the land 
in question was the homestead of the defendant Phillip Holley, 
and therefore the transfer of it to his wife was not a fraud upon 
his creditors.
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Upon the trial evidence was given that the quarter section was 
the defendant Phillip Policy’s homestead, and on the argument 
Iwfore this Court the fact was not disputed by either counsel 
that it was his homestead under the provisions of the Homestead 
Act, 6 Geo. V. 1915 (Sask.), ch. 29.

That Act provides that the following real and personal prop
erty of an execution debtor and his family is free1 from seizure 
by virtue of all writs of execution, namely, the homestead, pro
vided the same is not more than 1G0 acres, 1LS.S. 1909, ch. 47, 
sec. 2. [See 9 Geo. V. 1918-19, ch. 24, sec. 2.]

I would here point out that the transfer of this land to his 
wife does not alter its character as a homestead, because tin1 
Act provides that the real property of the debtor “and his family” 
being the homestead is exempt. Therefore as long as he and 
his family reside upon this land it camiot be sold under execution.

The Kxemptions Act froid this land from the operation of 
any writ of execution against the lands of the debtor. Under this 
Act In* could dispose of it as he saw fit free from any such execution. 
North-West Thresher Co. v. Fredericks (1911), 44 Can. S.C.ll. 
318. Since this decision, however, tin1 Land Titles Act has been 
amended, 8 Geo. V. 1917 (2nd sess. Sask.), eh. 18. Sec. 149 of 
that Act, sub-sec. 2, reads:

(2) Such writ shall from and only from the receipt of a certified copy 
thereof by the registrar for the land registration district in which the land 
affected thereby is situated bind and fonn a lien and charge on all the lands 
of which the debtor may be or become registered owner situate within the 
judicial district the sheriff of which transmits such copy, including lands 
declared by the Exemptions Act to lie free from seizure by virtue of writs of 
execution, but subject, nevertheless, to such equities, charges or incumbrances 
as exist against the execution debtor in such land at the time of such receipt :

Provided that nothing herein contained shall l>o taken to authorise the 
sheriff to sell any lands declared by the Exemptions Act to be free from seizure 
by virtue of writs of execution.

The execution of the plaintiffs therefore, when registered, would 
bind and form a lien and charge upon the land, but, while it 
remained the defendant Phillip Bolley’s homestead, it could not 
be sold to satisfy such debt.

Now in this cast1 the land could not be sold under the plaintiffs’ 
execution while it remained the homestead of the execution 
debtor; it is still his homestead, though standing in the mime of 
his wife, and it caimot lie sold to pay such debt.

SASK.
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Thhkkhku
Co.

Bolley.

Newlande, J.A.
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Under these circumstances, is this transfer a fraud upon 
creditors?

In Roberts v. Hartley (1902), 14 Man. L.R. 284, the sanu 
question was Indore the Court. In that Province a certifient, 
of judgment may Ik* registered against a homestead and it would 
bind all his interest or estate in the same as though charged in 
writing under his hand and seal, but no proceedings could be 
taken to realise on the judgment debtor’s homestead. Th< 
judgment debtor conveyed his homestead to his wife and the 
Court held that such conveyance should lie set aside as a fraud 
upon creditors. Killam, C.J., said, at p. 288:

Whenever it should cease to lie of the character necessary to make i 
exempt, he would be able to proceed upon the judgment against it. If tin- 
debtor abandoned it or died, the judgment creditor could proceed. If it 
should rise in value to over $1,500, he could do so.

And Bain, J., at p. 291, says:
This land, then, while it stood in Hartley’s name was subject to the pay

ment of his debts, though as an exemption it was not immediately available 
to his creditors; and I think the plaintiff is, at any rate, entitled to have the 
deed declared void and set aside as against the lien or charge that he has on 
the land by the registration of his certificate of judgment.

In Scheucrman v. Scheuerman (1916), 28 D.L.R. 223, 52 Can 
S.C.R. 625, the Supreme Court of Canada held, in effect, that a 
transfer by a debtor to his wife of exempt property was a fraud 
upon creditors liecause they refused to set aside such a transfer 
at the suit of the husband, liecause he had to set up that he 
conveyed the same to his wife to protect it against his creditors 
until a certain debt was paid. The language used by Duff, J.. 
28 D.L.R. at 229, coincides with that of the Judges in Robirts 
v. Hartley, supra. Duff, J., says:

The object I have said, of taking the transfer in the name of the wife was 
that her ex facte title should protect the property from pursuit by the husband > 
creditor, the design being that so long as the debt remained unpaid she should 
hold the title. Whether or not they had in mind a possible advance in value 
the scheme necessarily involved the hindering of the creditor in the exerci*- 
of his rights in the event of the value of the property reaching a point at which 
the surplus would become properly exigible.

I have therefore come to the conclusion that the transfer 
in question is one that must lie declared void as against the lien 
or charge that the plaintiffs have upon the land by virtue of their 
execution, and that the judgment should be amended accordingly. 
With this exception, the appeal should lx* dismissed with costs.
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Lamont, J.A.:—This is an action to sot aside a transfor of a 
quarter section of land from the defendant Phillip Holley to his 
wife, Mary Holley. On July 11, 1918, the plaintiffs issued a writ 
against the defendant Phillip Holley for some $3,800, which 
writ was served on Holley on July 18. Two days later he trans
ferred the land in question to his wife, which loft him without 
sufficient means to pay his debts. In December, 1918, the 
plaintiffs obtained judgment for the amount of their claim and 
issued execution, and placed the same in the hands of the sheriff, 
who filed a certified copy thereof in the proper Land Titles Office. 
The plaintiffs then brought this action to have the transfer of 
the said land to Mary Holley set aside, on the ground that it was 
a voluntary transfer and was made with intent to defeat, hinder 
and delay the plaintiffs and other creditors. The defence set up 
was: (1) That the transfer was given for valuable consideration, 
and (2), That the land in question was the homestead of the 
defendant Phillip Holley, and therefore exempt from seizure and 
sale under execution. The trial Judge held that the* defendants 
had failed to establish that the transfer was given for valuable 
consideration. He found also that it had been given with intent 
to defeat, hinder and delay the plaintiffs, and he gave judgment 
setting aside the transfer. The defendants now appeal.

On the argument before us, counsel for the appellants did not 
seriously attack the finding of the trial Judge that the transfer 
had been made with intent to defeat, hinder and delay the pi lin- 
tiffs, but he did strongly contend that the land was the home
stead of the defendant within the meaning of the Exemptions 
Act, which fact was admitted by counsel for the respondents, 
and the transfer thereof was therefore unimpeachable.

Sec. 2, sub-sec. 9, of the Exemptions Act, R.S.S. 1909, ch. 47, 
reads as follows:

SASK.

C. A. 

Advance

'I'll KKSHEK
Co.

i.amont, J.A.

2. The following real and personal property of an execution debtor and 
his family is hereby declared free from seizure by virtue of all writs of execu
tion, namely:

(9) The homestead, provided the same be not more than one hundred 
and sixty acres; in case it be more the surplus may be sold subject to any 
lien or incumbrance thereon.

Under this section it was held in North-West Thresher Co. v. 
Fredericks, 44 Can. S.C.R. 318, that an execution did not attach 
to a homestead, and therefore the execution debtor was entitled
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to transfer his exempt homestead to his wife freed from the 
execution. In 1917 (8 Geo. V. (2nd sess.) ch. 18), however, 
the Ix'gislature enacted see. 149 of the land Titles Act, which 
deals with executions, and sub-sec. (2) of which reads as follows: 
See judgment of Newlands, J.A., ante p. 309.]

The intention of the Ix'gislature in the amendment made by 
this section is, I think, clear. It was intended to give to an 
execution creditor a lien upon the lands of the debtor for the 
amount of his execution, although the creditor could not enforce 
that lien as regards the exempt lands so long as the land remained 
exempt in the hands of the debtor and his family.

It was argued that the above section gave to the execution 
creditor a right of lien ui»n such land only as the debtor was 
the registered owner of at the time a copy of the execution was 
filed at the Ixmd Titles Office, and such other lands ns might 
subsequently become his and of which he was registered as owner.

While the language of the statute declares that the writ shall 
form a lien and charge on lands of which the debtor may lie or 
may become registered owner, it has never licen held to lie a 
defence to an action to set aside a transfer of non-exempt lands, made 
with intent to defeat, hinder or delay creditors, that the land 
was not registered in the name of the execution debtor at the 
time the execution was filed in the land Titles Office. That 
it was not so registered, was the whole complaint in such actions. 
Therefore, if non-exempt lands can lie made available for the 
execution creditor, I do not see any reason why the same rule 
should not apply to land exempt from sale but available as a 
security. The defence in this case, if it can succeed, must rest 
upon the ground that the quarter section in question is exempt 
from seizure and sale under the execution, and therefore that the 
plaintiffs were not defeated, hindered or delayed in respect of their 
execution.

The point in question in this action came before the Manitoba 
Court en banc in Hoberts v. Hartley, 14 Man. L.R. 284. In that 
case the plaintiff issued a writ against the defendant, Bridge 
Hartley. About the time he was served with the writ he trans
ferred his homestead exempt from seizure and sale under execution 
to his wife, thereby depriving himself of the means of paying his 
debts. The plaintiff, having obtained judgment, brought an action
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to set aside the transfer. Under the Manitoba law then in foree, 
the registration of a judgment created a lien or charge upon exempt 
lands, although no proceedings could he taken to enforce the charge 
so long as the land retained the character which entitled it to 
such exemption. The trial Judge held that, as the land was 
the actual home of the defendant and his wife and, as such, was 
exempt from sale under the judgment, nothing had been with
drawn from the property to which the creditor could resort for 
payment, and that, therefore, the transfer could not be set aside. 
In appeal, however, this judgment was reversed, on the ground 
that, although the land was not immediately available in payment 
of the creditor’s execution, yet eventually, if the execution was 
kept renewed, it would be so available. Killam, C.J., in his 
judgment 14 Man. L.R. at 288, said:

The properly transferred away was not, then, property to which the 
creditor could not in any event resort for payment. Whenever it should 
cease to be of the charact ;r necessary to make it exempt, he would be able 
to proceed upon the judgment as against it. If the debtor abandoned it or 
died, the judgment creditor could proceed. If it should rise in value to over 
II .500, lie could do so.

And Rain, J., at 291, said:
And so, while the registration of a certificate of judgment may not give 

a judgment creditor any immediate right to reach any of the judgment 
debtor’s lands that are exemptions, it puts him in a position to reach them if, 
for any reason at some future time, the claim that the lands are exemptions 
cannot be maintained. This might be the case, for instance, were the judg
ment debtor to remove from the land and make his residence and home some
where eise.

In Scheuerman v. Scheuerman, 28 D.L.R. 223, 52 Can. S.C.R. 
625, the plaintiff transferred a house and lot to his wife to protect 
them from pursuit by his execution creditor. The property was 
their home and exempt up to $1,500. The agreement was that 
the wife should hold title until the husband paid off the execution 
and then reconvey to him. He paid off the execution, but she 
refused to reconvey. He brought action for a declaration that 
she held the property in trust for him, and for a reconveyance. 
In the judgments given, certain observations on the part of their 
Lordships seem to me to be pertinent, but one of which only I 
shall refer to. Brodeur, J., says, 28 D.L.R. at 234.

Cases of the same kind with regard to homesteads have been decided in 
the Unified States. I find a case of Kettlexchlager v. Ferrick (1900), 12 S. Dak. 
455, where it was held that a transfer of the homestead from husband to wife
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without consideration to prevent creditors from subjecting such premises io 
the satisfaction of their claims in case the debtor should remove therefrom is 
fraudulent as to creditors.

Similar decisions have been rendered in Texas: Taylor v. Ferguson (1894ï, 
87 Tex. 1 ; Baines v. Baker (1883), 60 Tex. 139.

We have also Barker v. Dayton et al. (1871), 28 Wis. 367, which was 
decided in the Wisconsin Courts.

I am therefore of opinion that a conveyance of property 
which, owing to its exempt character, is not immediately available 
in payment of a creditor’s execution, but which, had it remained 
in the debtor’s name, would have entitled the creditor immedi
ately to a lien thereon, is a conveyance which, if the debtor has 
not sufficient property left wherewith to pay his debts, does 
defeat, hinder and delay his creditor, and is, therefore, impeachable 
and may lie set aside.

As the homestead in this case would, but for the transfer, 
be immediately available to the creditors as a security, they are 
entitled to have the transfer declared void as against them to 
the extent necessary to enable them to have a lien upon the 
land (15 Hals., para. 184), but it should not be set aside in toto, 
as it is good between the parties.

The judgment below should, therefore, be varied so as to 
provide for the setting aside of the transfer to such extent as 
may be necessary to permit of the attaching of the plaintiffs’ 
execution. This end can be attained by a declaration that the 
homestead in the hands of the wife is subject to the execution.

As the entire contest in this case was over the question of 
the appellants’ right to have the land freed from execution, and 
not as to the form of the judgment, the respondents are entitled to 
their costs of appeal. Appeal dimmed.

WINSLOW v. JENSON.
Alberta Suivre me Court, Appellate Division, Haney, C.J., Stuart, Beck 

and Ives, JJ. November 12, 1920.

Sale (§ II B—37)—Of stallion—Warranty—Breach—Sale of Goods 
Ordinance 1898, ch. 39—Purchaser relying on his own judg
ment—Fraud—New trial.

Where an action is based upon sec. 16 of the Sale of Goods Ordinance 
1898, C.O.N.W.T., ch. 39, but the evidence shews that the plaintiff 
did not rely on the seller's judgment but ujxm his own, his action will 
be dismissed, but where the evidence further shews that he would have 
succeeded on the ground of fraud he will be allowed to bring a new 
action.
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Appeal by plaintiff from a judgment of Simmons, J., in an 
action for alleged breach of warranty of a stall ion. Affirmed.

E. H. Jones, K.C., and //. (I. Scott, for plaintiff.
Frank Ford, K.C., for defendant.
Harvey, C.J., and Stuart, J., concur with Ives, J.
Beck, J.:—The action is based upon a breach of an alleged 

implied warranty flint a stallion sold by the defendant* to the 
plaintiff was reasonably fit for the purpose for which it was required, 
namely, for breeding.

The argument was devoted largely to a consideration of Un
meaning and effect of see. 10 (Implied conditions as to quality 
and fitness) of the Sale of Goods Ordinance, C.O.N.W.T. 1898. 
ch. 39, which is in the same terms as sec. 14 of the English Act .

That section, so far as is material to the present ease, is as 
follows:—

Subject to the provisions of this Ordinance (Act) and of any Ordinance 
(statute) to that behalf, there is no implied warranty or condition as to tha 
quality or fitness for any particular purpose of goods supplied under a contract 
of sale except as follows:

(1) Where the buyer expressly or by implication makes known to the 
seller the particular pur|x>so for which the goods arc required so as to shew 
that the buyer relics on the seller’s skill or judgment, and the goods are of a 
description which it is in the course of the seller’s business to supply (whether 
he be the manufacturer or not) there is an implied condition that the goods 
shall be reasonably fit for such purpose.

It in quite clear on the evidence that the plaintiff made known 
to the defendants the particular pur|x)se for which the stallion 
was required, and that it was not at all fit for that purpose, by 
reason of an injury which prevented it from performing the 
necessary physical act. The provisions of the statute apply to 
all classes of goods, whether manufactured or not, provided they 
are the subject of sale by a dealer in such goods whet her the dealer 
lie the manufacturer of the goods or not.

Wallis v. Russell (1902), 2 Ir. R. 585, Benjamin on Sale, 5th 
ed., page 627.

The evident*? shews that the defendants were dealers in horses. 
Consequently the stallion and the defendants both come within 
the terms of the statute. The words (C.O. 1898, ch. 39), “Where 
the buyer . . . makes known to the seller the particular 
purpose for which the goods are required” an1 immediately

22—55 D.L.R.
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followed and restricted by the words “so as to shew that the buyer 
relies on the seller’s skill or judgment.” I should say that “judg
ment” here includes any knowledge that the seller has acquired 
at any time relating to the goods.

There is distinct evidence that the defendants declined to give 
a warranty as to the breeding capabilities of the stallion. Then 
is evidence from which it might, I think, lx* inferred that tin 
defendants knew that the stallion was useless as a staUion. and 
l>erhap8 tluit then1 was conduct on the part of the defendants 
inducing the plaintiff to believe that the stallion was a foal- 
getter and hence a case of fraud. Possibly under these circum
stances assuming them to be made sufficiently clear the implied 
warranty might still persist. It seems, too. that i>erhaps a casi 
of warranty of soundness is disclosed. The question of reliance 
upon either warranty is also open to argument. Hut inasmuch 
as the case was conducted on the basis of an implied warrant \ 
of reasonable fitness and it is not clear that all the available 
evidence is before this Court so as to justify us in moulding tla- 
pleadings to accord with what might perhaps he our view of the 
evidence as it stands, we are agreed that the plaintiff cannot 
succeed, but in order to give the plaintiff an opportunity of 
estai dishing his case if he can upon some other legal aspect sug
gested by the evidence, and to save unnecessary costs, I think 
that the appeal should be allowed and a new trial directed, with 
leave to the plaintiff to amend his statement of claim, as he may 
lie advised; the defendants to have the costs of the ap]>eal and 
so much of the costs of and incidental to the former trial as the 
Judge, before whom the new trial or other dis|M>sition of the case 
shall take place, considers have been thrown away; but that in 
default of the plaintiff amending within one month the action 
should lx' dismissed and the costs of the action as well as the costs 
of appeal be payable by him.

Ives, J.:—This is an appeal from the judgment of Simmons. .1. 
The judgment sets out the facts. The plaintiff relies upon the 
exception found in sub-sec. 1 of sec. 10 of the Sale of Goods 
Ordinance, O.O. 1898, ch. 39. The evidence is clear, that tin 
purpose for which the stallion was bought was made known to 
the defendants and equally clear, I think, tlrnt the purpose wa> 
not rrnde known to the defendants so as to shew that the plaintiff
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relied on their skill and judgment. He clearly relied upon his own. 
Having regard to the state of the pleadings and proceedings, I 
think the apix-al should he dismissed with costs. Rut upon the 
evidence of the defendants themselves as it now appears I am 
satisfied the plaintiff would have succinnied upon the ground of 
fraud and it may l>e upon a warranty of soundness if it had been 
pleaded and for that reason I think he should he allowed to bring 
a new action. If a new action is brought within one month and 
prosecuted to trial then the costs of the present action shall be in 
the discretion of the trial Judge of the new action. Meantime, 
payment of the costs of this action not to be enforced.

Appeal dismissed.

ALTA.

8. C. 

Winslow 
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Ives.. J

HOLDEN v. MOSKOVITCH. SANK.
Saskatc fuiraa Court of Appeal. Uaultain, C.J.S., Xewlands, La mon t, 7, 7

and El wood, JJ.A. Xovcmlnr /, 1920.
Negligence (6 I A—4)—Action for—-Damage to property—Evidence.

An action for negligence cannot he sustained unless there is some
affirmative evidence that there hits been negligence on the part of the
defendant.

[See annotation, Evidence Sufficient to Go to the Jury in Negligence
Actions, 311 D.L.R. 616.)

Appeal*by defendant from the trial judgment in an action statement, 
for negligently leaving a motor running and so injuring an elevator.
Reversed.

D. A. McXiven, for appellant ; L. L. Dawson, for respondent.
HaULTAIN, C.J.8., Concurs With NeWLANDH, J.A. Heullain, CJM.

Newlands, J.A.:—The statement of claim states that defend- Newiands j a. 
ant on Novemlx‘r 9. 1918, after o|X‘rating the plaintiff's elevator 
in plaintiff’s building, 2338 Dcwdnev St., Regina, carelessly and 
negligently left the motor, which supplied the pow'er for the ele
vator, running so that the motor was burnt out and the attachments 
thereto injured, the defendant having no authority from and lxing 
previously strictly forbidden by plaintiff to operate the elevator 
in question.

The only evidence is that defendant admitted to plaintiff 
that, “l used the elevator, but 1 did not do any damage; if I did, 
you will have to prove it.”

The defendant and two other men had been left alone in the 
plaintiff’s building during the noon hour, during which time 
defendant admits having used the elevator. Neither the plaintiff 
nor any of his employees w’ere in the building during that time.
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The hack door was left open, and other parties having goods 
stored in the building could have entere<l during that time. The 
two men who were in the building with defendant were not called 
an witnesses, but plaintiff said they stated they had not used the 
elevator and did not know anything at unit it. lTj>on this evidence 
the trial Judge held :—

He used it within the hour that tlte accident occurred. He was an 
unskilled man in the use of the elevator and did not understand how to use it 
properly—the evidence establishes that he was unskilled and did not under
stand the use of it. Nevertheless he did use it and within the hour the accident 
happened, anil used it at the time when, according to the evidence, he and 
two other men wore the only parties in the building, and the evidence further 
shews that the other men did not use it, and the accident happened. 1 think 
the conclusion is irresistible. I think the circumstances are such as to compel 
me to draw the conclusion that the accident occurred as a result of his unskilled 
use of the elevator within the hour in which tha accident happened.

In actions of negligence the law is as stated by Eric, C.J.. in 
Hammock v. White (1862), 11 C.B. (N.8.) 588, 142 E.R. 926:—

I am of opinion that the plaintiff in a case of this sort is not entitled to 
have his ease left to the jury unless he gives some affirmative evidence that 
l here has been negligence on the part of the defendant.

This case was followed by Mantoni v. Douqla* ( 1880), 6 Q.B.l). 
145, and in Falconer v. The European ifc Xorth American Ry. Co. 
(1872), 14 N.B.K. 179, Ritchie, C.J., at 183, 1*4, said:—

The fact that an accident has occurred is not of itself evidence of negli
gence, Iwauso its occurrence is quite consistent with due car * having lx*-n 
taken. Thu plaintiff is not entitled to have his case left to the jury unless lie 
gives some affirmative evidence of negligence: Hammock v. White, sujtra 
In Daniel v. The Metropolitan Ry. Co. (1868), L.R. 3 C.P. 216, Willes, J., says 
that, to entitle a plaintiff to rocovir in an action for negligence, he must 
establish in evidence circumstances from which it may fairly be inferred that 
there is reasonable probability that the injury resulted from the want of son» 
precaution to which the defendant might, and ought to have resorted.

In this case there is no evidence that defendant left the motor 
running after he had used the elevator, and as the evidence shewed 
that other parties could have come in the building and used the 
(‘levator, no presumption can Ik* drawn from the fact of the 
defendant using the (‘levator that he left the motor running. In 
order to sustain the plaint iff’s action that the defendant negligently 
left the motor running and so injured the elevator, there must he 
some affirmative evidence of that fact.

I think the ap|)cal should be allowed with costs.
Lamont, J.A.:—I concur in the conclusion reached by uiv 

brother Ncwlands, and only desire to i>oiiit out that there was no 
evidence that the two men who, with the defendant, were left in
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the plaintiff’s building at the noon hour, did not use the elevator. 
The only evidence hn the point given was that of the plaintiff, who 
said that he had inquired of these men as to what they knew about 
the damage to the elevator and that they had denied that they 
had used it or knew anything about it. The men were not called 
as witnesses at the trial. The evidence of the* plaintiff is not 
evidence that the men did not use the elevator. It is only evidence 
that in a conversation with the plaintiff they said they had not. 
No one at the trial pledged his oath that they had not ust'd it. 
The trial Judge was therefore not justified in finding as a fact that 
they had not used the elevator. As these men, along with anyone 
else who cared to walk into the building at the noon hour, had an 
equal opportunity with the defendant of using the elevator, and. 
therefore, of leaving it running, and us leaving it running was the 
negligence which caused the damage, such negligence must bo 
brought home to the defendant, and this the plaintiff, in my 
opinion, failed to do.

The appeal should be allowed with costs.
Klwood, J.A. (dissenti’’"):—In this case it seems to me that 

there was evidence which * -tified the trial Judge in coming to the 
conclusion that it was through the negligence of the appellant that 
the* motor was burnt out. So far as the evidence goes, the last 
l**rson to use the elevator was the api*‘llant. Some little time 
after he used it, it was found in a damaged condition. Quito apart 
from the statement of the respondent as to what the men who 
were in the building had told the respondent, the evidence that I 
have above referred to seems to me to raise a presumption of the 
appellant's responsibility for the damage, which shifted to him 
th<‘ responsibility of meeting the onus. He did not do so. He did 
not give evidence, as he might have.

In a civil action it is not necessary that the plaintiff should 
exclude ever)’ possibility of some person else having caused the 
accident, it is quite sufficient if he shews that the defendant is the 
one who probably is responsible for it. The statement of the 
appellant to the respondent that he did not do any damage does 
not, in my opinion, amount to anything. It is capable of any
construction.

I am therefore of the opinion that the appeal should lie dis
missed with costs. Appeal al lourd.

SASK.
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NORTON v. SMITH.

Alberta Su/treme Court, Ap/teUalr Dilution, Harms C.J.. Stuart, Heel , 
anil lue*, JJ. (Maher IS, 19t0.

Costs i$ II—2K) -Scale—Taxation—Counterclaim—A mjrA Tins hk 
Rule 33.

Rule 33, Alberta, which provide* that “where in an action in iIm 
Supreme Court a judgment is obtained which could have lx*en reeoxevcd 
in the Dialriet ('ourt and no order is made bv the Judge to the contrmy 
the plaintiff shall recover only such costa ns are appropriate to the jiule
nient recovered and the defendant shall be entitled to tax his costs on 
the scale appropriate to the plaintiff’s claim and to set off against tin 
plaintiff’s judgment and costs the difference lietwcen the amount 
taxed and the proper amount of costs of defence appropriate to tin 
judgment recovered,” does not apply to a counterclaim, and where a 
defendant ha* claimed $2,300 and only recovered $100 the plaintiff is 
not entithxl to set off the difference between the costs of defence under 
columns 3 and 1 respectively. Rule 3, known as the analogy rule, docs 
not apply.

Slut (‘input. Appeal from a direction of Walsh, upon an api>eal to him 
from the taxation of costs.

Harvey, CJ.

J. P. Ferguson, for appellant ; A. M. De Long, for respondent 
The judgment of the ('ourt was delivered by
Harvey, ( '.J. :—The trial of the action was liefore Walsh, J., and 

he gave judgment for the plaintiff upon its claim with costs and 
judgment for the defendant on his counterclaim for $100 with 
<twits, without any further direction. The plaintiff's judgment 
was for #847.00, which entitled it to costs under column 2, but 
by reason of Rule 27 the maximum amount which could be allowed 
for fees was $102.05, and this was allowed. The defendant taxed 
his costs of the counterclaim under column 1 as the amount 
recovered was less tlian $400, but as the maximum he could receive 
for fees was $50 they were reduced to that. Rule 33 provides 
that where in an action in the Supreme Court a judgment is 
obtained which could have been recovered in the District Court 
and no order is made by the Judge to the contrary, the plaintiff 
shall recover only such costs as are appropriate to the judgment 
recovered and the defendant shall be entitled to tax his costs on 
the scale appropriate to the plaintiff’s claim and to set off against 
the plaintiff’s judgment and costs the difference lietween the 
amount so taxed and the proper amount of costs of defence appro
priate to the judgment recovered. The plaintiff contended that 
this rule should be applies! to the defendant’s counterclaim, and 
that as the defendant had claimed $2,30() and only m-overed $100 
he was entitled to set off the difference between the costs of defence
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under columns 3 and 1 respectively. The taxing master ret uni I 
to allow this and he appealed to the trial Judge, who allowisl it, 
and it is from that allowance that the defendant now appeals. It 
is to lie noted that the rule in terms only applies to an action 
brought by the plaintiff, but by reason of the fact that a counter
claim is considered to lie a counter action and ha. .g regard to 
Rule 3, frequently referred to as the "analogy rule," the Judge 
thought that the rule should be applied as against the defendant's 
claim under his counterclaim.

We arc referred to the case of Avion v. floNirff (1899), 22 Q.H.I). 
543. In that ease in an action in the High Court the plaintiff 
recovered judgment for £48 and costs, which he could have «'cov
ered in the County Court, and also judgment dismissing a counter
claim for 1123 with costs which was lieyond the County Court's 
jurisdiction. It was held that the claim and counterclaim were 
to lie treated as if they were separate actions as to taxation of 
costs, and that w hile the costs of the former were on the Count \ 
Court wale, those of the latter were on the High Court scale. 
In Fouler v. Yiegel (1889), 13 P.R. (Ont.) 133, which is also referred 
to, it was held that the wale of costs of a counterclaim should be 
the scale of costs of the Court in which the action is brought by the 
plaintiff unless the Judge for good eauw otherwise orders and 
that the fact that the recovery is for a sum within the jurisdiction 
of an inferior Court is not grssl cause for such an order.

Both of these cases as well as the other authorities cited seem 
to make it clear that a counterclaim is not within the won Is of 
Rule 33, though in view of our Rule 21 the exact decision in the 
last case in part may not be applicable hen1.

The definition of "plaintiff," too, in the Judicature Onlinance, 
which by ses1. 2 is declared to apply to the Rules of < ourt, shews 
that it does not include a defendant in caw of a counterclaim. 
Rule 3 provides that : "As to all matters not pi ovidisl for in these 
Rules the practice as far as may lie shall be regulated by analogy 
thereto.”

It is to lie noted tliat that rule has no application except where 
no provision is made by the rules.

Rule 33, however, is merely an exception from a general pm- 
vision already made. Provision is made for the recovery and 
amount of the costs nvoverable by the party entitled, and then



322 Dominion Law Reports. [55 D.L.R.

ALTA.

8. ('.

Harvey, C.J.

this qualification is made hut it is quite clearly limited to the costs 
of a plaintiff. It cannot I*1 said that there is no provision for tin 
taxation of the costs of the counterclaim for they were in fact 
taxed according to the provisions of the rule. I think it would he 
extending much too far the application of Hide 3 to hold that it 
would warrant the extension of exceptions to actual provisions. 
It would lie then applied to set aside actual provisions and not to 
supply a provision where none exists. In my opinion there is no 
ease here for its application, and Rule 33 does not apply, and I 
think, therefore, the direction of the Judge should he set aside and 
the decision of the taxing officer affirmed.

The plaintiff asks us if we allow the appeal to allow a counsel 
fee which was an actual disbursement in res|xx*t of which he 
appealed from the taxing master’s decision.

I find on reference to the hills as taxed that in the plaintiff's 
bill of costs of the action there is charged #125 as a disbursement 
as paid counsel fee and there is also charged a second counsel fee 
in the fees column. This has lieen dealt with by the taxing 
officer by taxing off the $125 and allowing the maximum amount 
of the tariff for counsel fee in the fees column. Inasmuch ns tin 
total taxed for fees had to be reduced by nearly #200 to comply 
with Rule 27, it is apixtrent that the plaintiff lost the full amount 
of this counsel fee by hfixing it transferred to the fee column 
if it might properly lie treated as a disbursement. Now a counsel 
fee is a disbursement only if it is a disbursement. While the costs 
arc the costs of the party they arc so because they are the costs of 
his solicitor, and if the solicitor pays someone else to appear as 
counsel, the fee he pays him is a disbursement, but if on the other 
hand he acts as counsel himself the counsel fix* is not a disburse
ment and must be considered as part of his fees. After the 
judgment appealed from the plaintiff taxed another bill in respect 
of the counterclaim, and in that I find the same counsel fee of 
#125 appearing again as a disbursement and taxed as such by the 
taxing officer. It is true that according to the conclusion I have 
expressed he is not entitled to that bill but it is also true that in 
that bill and not in the other the item should appear.

The action was on a promissory note of the defendant. The 
counterclaim was for damage ,s for breach of warranty of machinery.
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The trial Judge1 in giving his reasons for judgment says at the very 
out net, “This contest is entirely over the defendant’s counter
claim.” The plaintiff was given the costs of the action which 
involved no contest, the defendant the costs of the counterclaim 
which involved the whole contest. The amount of costs which the 
defendant could recover was very small, liecause the amount of 
the judgment he recovered was small, but the trial Judge thought 
lie ought to have whatever costs were appropriate to the judgment 
in his favour. Rule 21 provides that the amount of the items of 
costs shall Ik* in the discretion of the taxing officer within the limit 
of the amount set out in the appropriate column of the tariff'. 
The plaintiff's taxis! bill shews that in every single instance the 
amount taxed off each item in the bill only reduced it to the 
maximum allowed by the appropriate column and that but for tin- 
provision of Rule 27 it would have taxed the maximum as well as 
<oine items for which I can see no authority whatever notwith
standing that there was no contest whatever in its action and that 
it could not have recovered more costs if its action had been of 
the most involved nature and entailed the most severe contest, 
the same amount being recovered. This is not in aeeortlance with 
what is intended by the rules, but it is quite impossible to say 
whether the result is due in this casç to the neglect of the taxing 
officer or of the opixising solicitor. Certainly the latter did not 
apjieal from the taxation. If he had I would have been ready to 
<end it all back to be retaxed upon the proper principle. I only 
wish to add that litigants are entitled to all the protection that 
can l»e furnished them by their solicitors and the officers ap)K>inted 
to assist in the due administration of justice.

The Judge gave no costs of the application liefore him because 
the iKiint came up for the first time. Under ordinary circum
stances I might lie disjiosed to apply the same rule here, but in 
view of the fact that the plaintiff has already taxed a very con
siderable sum more than he should have against the defendant. 
1 see no reason for departing from the usual rule that gives the 
successful party his costs. I would therefore give the defendant 
the costs of the api>eul Iwith liefore us and lieforc the Judge liclow.

Judgment accordingly.
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CORKRUM v. HOPE.
Alberta Supreme Court, Scott, J. October 22, 1920.

Stay or hkoceedinus (| I—14)—When granted—The Soldieks Kki.il» 
Act, 6 Geo. V. 1916 (Alta.), oh. 6—Soldi eh not necessary party 
—Application to be added—Right to.

A soldier within the meaning of the Soldiers Relief Act, 6 Geo. V. 
1916 (Alta.), di. 6, who is not a necessary party to an action as original!} 
instituted to realise upon a mortgage security may, as owner of an equit
able interest, or legal interest subsequently acquired, apply to be made a 
IMirty defendant in order to be in position to contest the action, but is not 
entitled to be made a jmrty merely for the purpose of obtaining a sta\ 
of proeiwlings in an action under the Act. The nature of the possession 
refem*i to in the Act is actual possession, not the constructive possession 
which one tenant in common may be entitled to claim by reason of tin- 
actual possession of another tenant in common.

Appeal by plaintiff from certain orders of the Master at 
( 'algary, in an action brought to realise upon a mortgage security. 
Reversed.

H. ( ’re, for plaintiff ; Short, Hoh* <(• Co., for defendants.
Scott, J.:—The aetion is brought to realise upon a mortgage 

security given by the defendant Donald Hope and was origiimlh 
institute! 1 against him alone by the deceased in his lifetime. It 
was commenced in March, 1915, and an order nm was obtained 
in June of that year.

On Octolier 30, 1919, the Master made an order to the effect 
tliat the action be stayed during the period of time that Percy ( *. 
Hoik* is entitled to protection as a soldier under the statutes of 
the Province.

On June 24, 1920, the Master ordered tliat Percy C. Hoik* Ik- 
ma<le a party defendant to the action and that he lx* at libertx 
within 5 days to file a defence to the action.

On July 6, 1920, the Master ordered that his on 1er of October 
30, 1919, lx* dated ami given effect to as of Oetolx*r 24. 1919.

It was admitted by counsel that the deceased died a few «lays 
before the order of October 30, 1919, and that the action had not 
then lx*en revived in the name of his executrix. It was also ad
mitted that the object and intention of the order of July 6, 1920. 
was to constitute the former an order made during the lifetime 
of the d<*ccased and thus render it a valid order.

The orders now appealed from are the order of June 24, 1920. 
adding Percy C. Hope as a party defendant, the order of July 0, 
1920, reviving the order of October 30, 1919, and the oniei so 
revived.
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The mortgage in question was given by the defendant Donald 
Hope to one McPherson to secure a |K>rtion of the purcliase money 
of the lands comprised in the mortgage which was afterwards 
assigned by him to the deceased.

Perc>r O. Hope in his affidavit, filed on the application for the 
order of f)ctober 30, states that he was in partnership with his 
father Donah! Hope at the time the property was purchased, that 
the initial cash payment of the purchase money was made by the 
partnership, that he is now the registered owner of an undivided 
interest in the property and that such interest was actually vested 
in him since the initial purchase thereof and he shew s that he was 
a soldier within the meaning of the Soldiers Relief Act, 0 (ieo. V. 
1916 (Alta.), eh. 6. It was not shewn upon that application that 
he was then in iiossession of the property.

As he was not then a party to the action lie would be entitled 
to a stay of proceedings only upon the ground that he was in 
Iiossession of the property and having failed to shew this the order 
was therefore unauthorised even if the action had not then abated 
by reason of the death of the deceased.

For the same reason neither the order of July 6, 1920, reviving 
the order of Octolier 30, 1019, ami dating it back to October 21. 
1919, nor the order so revived can bo sustain^!. The latter order 
must l>e construed ns one issued upon the day of its present dale 
and at that date Percy C. Hois* was neither a party to the action 
nor has he shewn that he was then in jsissession.

In his affidavit filed on the application of Percy (’. Hope to be 
added as a party defendant Donald Hope states in effect that he 
purchased the land for and on behalf of himself and Percy (’. Ho|>e, 
that each was then entitled to a half interest therein, that each 
supplied one-half the initial payment on account of the purchase, 
that early in 1917, licing about to undergo a surgical operation 
and being desirous that the1 interest- of the several persons 
interested in the pro|ierty should fie shewn, he transferred the 
land to his wife and three of his children under which transfer they 
became the registered owners. Percy C. Hope thereby acquiring 
a 1 interest therein.

In the defence1 filcsl by Percy ('. Hoik* under the order making 
him a party defendant, he alleges that he is a soldier within tin 
meaning of the Act, that he is entitles! to an equitable interest in
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tln‘ i.ro|N-rty from the time of it* puredease and to a 4 interest thero
in under the transfer from hie father and that he is in possession 
thereof in common with his co-owner* and enjoying the rents and 
profits thereof in proixirtion to hie interest therein.

He was not a necessary party to the action in the first instance 
lait I see no reason why, as the owner of an equitable interest nr 
a subsequently acquired legal interest in the property, he should 
not lie entitled to apply to be made a (larty defendant in order 
that he may lie plaexxl in a jx>xitie>n to contest the plaintiff's light 
to the relief claimed in the action, but I doubt whether he is ratified 
to lie made a party merely for the purpose of obtaining a slay of 
the proceedings in the action under the Act referred to and it is 
apparent that that was the only pur|>ose of his lining made a part i

To hold, for instance, that after proceedings had lieen taken 
under a mortgage the mortgagor may fraudulently or otherwise 
transfer his equity of rc lemption to a soldier and that the latter 
as such would thereupon be entitled to stay the prexxxxlings would 
open a wide door for fraud, as it would provide an effectual iroain- 
nf obtaining a stay of proceedings in every mortgage action.

In my view the nature of the possession referred to in the Act 
is actual |x>ssession. which is something more than the const ruiiivi 
possession which one tenant in common may lie entitled to claim 
by reason of the actual jmsse-ssion of the property by another tenant 
in common.

I entertain a strong suspicion that tin- application to make 
I’ercy C. Ilo]s' a party to the action was made entirely in the 
interest of his father Donald Hope and solely for the pur]xisc of 
enabling him to stay the proeiwlings in the action and thus enable 
hint to retain possession of the property. It was under his instruc
tions that the application was made, his son having left for South 
America (where he now resides) some months before it was made 
It is true that the father claims to lie acting under a |xiwcr of 
attorney from the son given in March, 1!)18, but it appears that 
lie resides I in Calgary after his discharge for about a year, during 
which it d<s-s not appear he sought to lie made a party.

1 allow the appeal with exists anil elircct that the' orelors apixxdexl 
against be set aside. Appeal alloieeil.
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Re WAYNE COAL Co. Ltd.
SCHULTZ'S CASE.

Albertu Suprthu Court, ./. Octutur 1t*iU.
Comi’am» (6 VT K —330)—Payment mit shakes or stin k in comi’am 

Payment ovkk again mv mistake—It»,'uvemy—Uaknisiiei
HHIN EKUINUH—MnNKY IN C’lH HT LIQUIDATION -IK COMKAN1 
Kh.HTs OK f'KEDITOKH.

A person who |w\h for shares of stiwk of n ronqiuii} ami afterwards 
pays again for tin: same shares in mistakv and seek a to recover the amount 
mistakenly paid in garnishee proceedings, thv money being in Court 
under his garnishor summons whrn thr «•ompany gis-s into liquidation, 
is simply a creditor of such company and is not entitled to any priority 
over the othrr creditor*.

Appeal from the decision of thv Muster in un action to recover 
money i>aid to a company in mistake, the company having gone 
into liquidation while the money wus in Court under a garnishee 
summons. Affirmed.

C. T. Jones, K.C., for appellant.
W\ T. D. Lathwell, for liquidator.
Walsh, J.:—Schultz, after paying *400 in full for the shun* 

of this company's stock for which he had suhscrilied, paid the 
company again in full for the same by mistake. He sued the 
conqiany for this money some 6 months after the second payment 
was made and in that action he issued a garnishee summons 
against the Standard Bank of Canada which paid into Court the 
sum of $399.25 living the amount which it admitted owing the 
company at the date of the service of the garnishee summons. 
Shortly afterwards and whilst this money was still in Court the 
company went into liquidation. Schultz claims to lie entitled 
to this money and the liquidator also lays claim to it. The 
Master at Calgary has given effect to the liquidator's claim ami 
from his decision Schultz appeals.

The question asked is whether or not Schultz is entitled to 
have this money paid out to him in priority to all other creditors. 
The money is in Court under his garnishee summons hut that 
summons of course was spent when the winding-up order was made. 
On the argument the cast» for him was not put upon the ground 
that the money had liven secured under his ganiishiN1 summons 
hut upon the ground that he is not a creditor of the company 
hut that the company was under the circumstances attending 
the receipt of this money from him a trustee of it for him so 
as to entitle him to repayment of it in full in priority t< the claims 
of creditors.
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If the identical money which he paid in error to the company 
hud been preserved in specie or so ear-marked as to liavc retained 
its identity there might be some force in this contention. Hut 
that is not the ease at all. What I am asked to order is tlrnt 
out of the assets which should otherwise he available for distri
bution pari passu amongst the creditors $400 should lie taken and 
set apart for repayment to him of the money which the company 
improperly received from him. I do not think that I can do that. 
In my opinion neither this particular fund nor any other part of 
the assets of the company is impressed with a trust in favour of 
Schulti. The company undoubtedly owed him this money but 
ill mv judgment as his debtor ami not his trustee. He sued the 
company as his debtor and so if there was any question of election 
about it he determined the matter by the form of his action. His 
statement of claim is not liefore me but it must have been for 
money hail and received. Vnder the rules he could only have 
issued a garnishes' summons in an action for a debt or liquidated 
demand and so it must be that his action was in a form which 
clearly shewn! that he treated the company as his elebtor. T1» 
garnishee summons which he issued could only have- issue-d upon 
an affielavit proving the comtiany’s indebtedness to him. If hr 
was not liefore I think he thereby electee! to lienime anel liecamc 
a creditor of the- e-eunpuny and his claim must lie elispose-d of 
on that basis. If be had rarrinl that action to judgment it would 
simply have licon feir the recovery of the amount of this elebl. 
The money paiel into Court by the garnishes' would not Imw 
lieen hie but would have been available for elistributiein amongst 
the creditors, under the Creditors Relief Act. 1 (ie*o. V. IfllO 
(Alta., 2nd sess.), eh. 4. And so I think he is but a creditor of 
the company and must come in with others of his class.

I do not think the reference to Chitty em Contracts, 15th 
ed., at p. 67, which Mr. Jones gave me helps him. Upon the 
authority of the rases there cited, if the plaintiff had paid this 
money to the liquidator instead of to the company and even 
under a mistake of law the Court could onler its re|iuymcnt to 
him. That, however, is a vastly different thing from the farts 
of the present rase.

I think the Master’s disposition of the matter was the right 
one ami the appeal is therefore dismissed with costs.

Appeal dismissed.
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LAPRJUME DE LA MAGDELEINE ». LA COMPAGNIE DE JÉSUS.
Judicial Committee oj the Privy Council, Viscount Hal du in, Viscount Cun, 

Lord Dunedin, Lord Atkinson, Duff, J. (kiatur 19, 1910.

Public grounds (6 I—1)—Grant hv Jesuit Fathers nut \ common
AGREEMENT \K to TAKING LAND T<l EXTEND \ IMAGE < 'ehsion OK 
Canada to England—Escheat to Crown—Statutory enact
ments—Company or Jésus, INCORPORATION OK HlGHTS OK
PARTIES.

The J valût Fat livra were the owners, under a grant made by the French 
(iovernment in 1647, «if the Seigniory of Lapruirie dv la Magileleine. 
In thv year 1694 the Jesuit Fathers made a grant of about it,000 arpents 
of land in thv neighlxmrhiHHl of the village of Lapruirie, being part of 
the lands Ixtlonging to the Seigniory, to tin* inhabitants of Laprairie 
and of certain ncighlxmring districts for a voiniuon. In 1724 an agree
ment was made between the inhabitants and the Jesuit Fathers author
ising the latter to grant, out of the common land. itii/Jwi meats or building 
lots for the extension of the village. After the cession of Canada to 
England in 1763 the Jesuits gradually disappeared from the country, 
and on the death of the last of them, in or about I860, their seigniories 
escheated to the Crown. In 1817, the common having become derelict 
and the village requiring extension, the inhabitants petitioned the Crown 
authorities, with the result that in the year 1820 a part of the common, 
defined in a plan drawn by the Crown Surveyor, M. Saxe, was set aside 
by the Crown for building. In 1822 an Act, 2 Geo. IV. (Que.), ch. 8, 
provided for the election by the commoners of a president ami syndics 
to define and regulate the common. This Act was from time to time 
continued, ami was ultimately rendons 1 permanent, ami the appellants 
are the president ami syndics electe<I under that Act. In 1807 the 
Crown rights in the common passeil, under the B.X.A. Act of that year, 
to the Province of Quebec. By the Act of 1887, 50 Viet. (Que.) ch. 28, 
the Jesuit Fathers were incorporated as La Compagnie de Jésus, 
In-ing the respondent corporation. In 1888 tin* Governor of the Province, 
acting under the authority of an Act passed in that year res|>ecting the 
settlement of the Jesuit estates, 51-52 Viet. 1888 (Qui*.) ch. 13, ceded 
to the respondent corporation all the rights of the Province in Laprairie 
common. The result of the above transactions was that us from 1888 
the res|x)ndents became the owners of all rights in the common formerly 
lielonging to the Jesuit Fathers, subject to the grant of 1694.

Shortly after the events last mentioned it was ascertained that the 
soil of the common was suitable for brick-making, and questions arose 
as to the rights of the respondent and the commoners in the soil. By a 
series of statutes passed by the Legislature of Queliec |«emission was 
given to alienate certain parts.of the common for that purpose, the 
rights of all parties interested being reserved. Ultimately, by the alxive- 
nientioncd Act of 1912, 3 Geo. V. ch. 78,' provision was made for the 
ascertainment of the rights of the parties by means of questions to be 
submitted to and answered by the Queliec Court of King’s Bench, ap|x*al 
side, subject to an npjxinl to the Privy Council, and the ap|>ellants were 
authorised to represent the |iersons having rights in the common liefoie 
all Courts for the purjMise of the Act.

The questions submitted to the Court of King’s Bench urn I to the 
Privy Council were as follows: (1) What are the resjiective rights of the 
Society of Jésus and of the parties entitled to the common in the said 
Common of Lapruirie? (2) Do any particular rights exist us regards the 
lands immediately adjoining the Common of Lapruirie, and if so, what 
are they and what lands are affected by those rights? (3) Is the <lee»l 
passed on November 30. 1724, liefore Mire. G. Barrette, N.P., still in 
force and if so what are the rights which result from it?
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The Board held ax to question one that tla- Society of Jésus hud over 
the Common of Laprairie a right of domaint direct, it right of ownership 
of the Boil and nuheoil au well an to the rent of dO “sola” for each inhuhj- 
tant liant tiring animals thereon, and that the commoner» hail tin- ere 
ownership limited to rights of pasturage for their beasts and to enjoy
ment for communal purposes only without being able to dis|M<gc of these 
rights without the consent of the seigneur; that the second question 
should net lie y ns wen-da n't, that t he deal of November 30, 1724, was net 
in force, ( ‘J i/avHWJss ivwjf voJè-mXy, Ifs^isw 5

Appeal from a judgment of the Court of King’s Bench, ap|s*l 
side, for the Province of Queliec rendered under the Act 3 George 
V. 1912 (Que.), eh. 78, whereby it was provitied that the respective 
rights of the respondents, the Society of Jesus, anti of the persons 
having rights in the Laprairie common in the Province of Quebec 
should lie determined by that Court subject to the appeal provided 
by law.

The judgment of the Board was delivered by 
Viscount Cave (after stating the facts as set out in the 

headnote) :—The replies to the aliove questions, as rendered la
the majority of the Court (Arehambcault, C.J., and Lavergne. 
Carroll and Pelletier, JJ.) were as follows:—

“To the Bret question ; The Society of Jesus has over the ( 'opi
nion of I-aprairio a right of domaine direct, a right of ownership of 
the soil and suti-soil, a right to the strands, rivers, timlier and 
quarries, as well as to the rent of 30 ‘sols' for each inhabitant 
who puts beasts upon it. There ran be no difficulty as regard- 
the timber, for it no longer exists. The commoners (les ayants- 
droit de commune) have the coownership, limited to the right of 
pasturage for their 1 leasts and to enjoyment for communal pm- 
]loses only, without being able to dispose of these rights without 
the consent of the seigneur.

“The replies to the second and third questions must lie iden lira!; 
the Reverend Jesuit Fathers have the right to cede building lots 
(emplacementn) for the purpose of enlarging ti c village or the town 
of Laprairie from this time forward. The application of the deed 
is without restriction as to time.”

Cross, J., dissented from the above decisions and expressed hi- 
opinion as follows:—

“I would therefore say, in answer to the first question, that the 
ownership of the land of the common was and is vested in the 
commoners, subject to the claim of the Company of Jesus to 
thirty sols per year from each head of family and the right to
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stumpage mentioned in the deed of 1694. . . In answer to the 
third question, I would therefore say that the Society of Jesus is 
entitled to sell for its own profit and account any of the lots shewm 
on the Saxe plan of 1820 for village extension which may remain 
unsold and of which the Crown in right of the Province of Quebec 
was in possession on the 5th November, 1889. In so far as not 
answered by the answer to the third question, the second question 
could relate only to the strip of one arpent outside the village reserve d 
by the grantor in the deed of the 19th May, 1694; but that strip, 
never having formed part of the common, is not now in question, 
and the second question need not therefore lie answered.”

Against the decision of the majority of the Court the present 
appeal is brought.

From the above statement it is obvious that the decision on 
the first question must depend mainly upon the construction of 
the grant of 1694, and accordingly it is to the terms of that grant 
that the greater part of the argument liefore their Lordships has 
been addressed. The grant is contained in an “Acte” passed 
before a public notary, Maître Adhémar, on May 19, 1694, and 
found i tong his records in the archives of the Superior Court of 
Montreal. It is headed:—“Sold by Reverend Father Levaillant, 
S. J., manager of the affairs of the Seigniory of Laprairic, to M. 
Pierre Gagnié and others for the inhabitants of Laprairie de 
Magdeleine” and, after recording the presence of the Reverend 
Father Francois Levaillant, Superior of the Residence of Ville- 
Marie, managing the affairs of the Seigniory of I^aprairic de la 
Magdeleine under authority granted by the Superior General of 
the Jesuit Fathers in New France, the grant proceeds as follows:—

Who in the said capacity has voluntarily given and granted and by these 
présents doth give and grant by title of rates and seigniorial rents from this 
time and forever has promised and doth promise to warrant against all troubles 
and hindrances whatever to the inhabitants of Laprairie de Magdeleine who 
now reside there and to those who will reside there in future together with 
those who will inhabit to the Coast, of the.„Tortue aJ!(l from there to the 
Commune of Laprairie St. Lambert to the Fork and to Fontarabie, to Messieurs 
Pierre Gaghté, Claud Caron^Tean Caitiaud Caron, Etienne Bisaillon and 
Charles Deno for them and for all ether inhabitants of the said place of 
Laprairie de Magdeleine by virtue of the powers that he has over them, 
executed in my office, and to those who will reside on the said Coast of the 
Tortue, the Fork and Fontarabie and by these presents and accepting for 
them their heirs and future claimants. The land consists, etc. (here follows 
a description of the land). Reserving to the said Father Levaillant, in his
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said capacity, the entire village as it is at present and au arpent of land ..II 
around it and lieyond to the said fort to do with it na seems best to him, 
but so that the said reserved arpent to the said fort and adjoining it at the foot 
cannot prejudice the said inhabitants accustomed, and to become accustomed, 
to have their cattle pass over the said place to reach the land above given 
and granted.

Which the said Reverend Father IiC vaillant, in his said capacity, has 
given and granted to the said inhabitants to be used in common, except 
that the said Reverend Fathers are not prevented from free pasturage 
in the said common for the cattle that they or their farmers will have who an*, 
or will be u|)on the said places above described, and so that said Reverend 
Fathers and their farmers will not be obliged to contribute to any work done 
upon the said common. Holding the said extent of land, etc. (here follow 
the boundaries).

So that the said extent of land above given shall be enjoyed by the said 
inhabitants, accustomed, and to become accustomed, to use the premises 
above described as apjiertaining to them by means of those presents, saving 
that they will not lie able to sell any part of it nor to use it for any oilier 
purpose than as n cqpnnon without Ihe express consent of the said Reverend 
Jesuit Fathers. It is expressly agreed that it will lie lawTul for the naifl 
Reverend Fathers and the inhabitants accustomed, and to become accus
tomed, to do so, to take in the said common, wood from which to make planks 
and boards, carjienter wood and other wood, that they will require to build 
for themselves only; and in case they or other pe.sone take wood therefrom 
for sale they will be oblig'd to pay twenty sous for each foot of lumber that 
they eut in the said common, which money will be used for the Ixmefit of the 
Commune.

Subject to the charge that the said present and future inhabitants will 
lie obliged to pay for each of them to the said Reverend Jesuit Fathers or to 
the holder of these presents, thirty sous by each inhabitant as a head of a 
family; that they will be obliged to pay the same to the said Reverend Fathers 
on the first day of December in money, the first payment to become due and 
to lie made on the first of December next, at the said place of Laprairie do In 
Magdeleine and to continue thenceforward and in perpetuity. In ease 
of default by the said inhabitants who own cattle to pay the said thirty sous 
per head they will lie deprived of the said right of the common. And the said 
Reverend Father Levaillant and the said Caillaud have agreed that as by tlu- 
lcase of a farm made to him of the lands of the said Reverend Fathers the 
land above granted or part of it is incorporated in the said farm, t he Reverend 
Father transfers to him half the revenue of the said common for the time 
during which the lease has to run without his being able to claim any other 
reduction and without any reduction of the rent reserved in said lease.

I The deed w as signed by Father levaillant and the ^repre
sent atlives of the inhabitants above named in the presence1 of 
witnesses, as well as by the notary’.

Before considering in detail the construction of the above 
deed, it appears to lie desirable to consider a contention raised
on behalf of the resi>ondent corporation during the argument, viz..
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that by the law of Quclx»c no grant of proprietorship could lx* 
made to a fluctuating body of inhabitants. In their Lordships' 
opinion this contention is unfounded.

The subject is dealt with by Denisart. “Collection de Decisions 
Xoutvlle*” Paris, 17811, who says, vol. 4. page 74<i:—

The word “commune” 1ms two principal meanings. It signifies first a 
kind of society which the inhabitants of the same town, of the same township, 
of the same place, began to form in France in tlm reign of Louis VI., in the 
12th century, by permission of the sovereign, with power to meet together, 
to elect officers, to assess themselves for the needs of the society. We have 
s|K)ken of it by the name “communauté d'habit uns.” In tin* second place, 
the name "commune" or “communaux” is given to lands which lathing to 
a community of inhabitants and which the inhabitants generally enjoy in
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common.
Thus the word “commune” was used sometimes as signifying 

the general body of inhabitants of a town or village, who were 
treated as a quasi-corporation capable of owning hind or other 
property, and at other times as signifying the pro|x*ity owned by 
such a community. In the former sense it was also referred to 
as a “communauté d'habita ns," and such a communauté was
authorised to elect officers (generally known in rural communities 
as syndics), and to hold general meetings or assemblées d'habita ns. 
Such a community could be formed without letters patent. (Vol. 
4, page 728, tit. “ Communauté d'habita ns.'')

To the same effect is Merlin's “ Répertoire de Jurisprudence 
1812 ed., vol. 2, page 587, tit., “(iommu nan té d'habitons" who
say»:—

The communities of inhabitant* |k»h*c*s in certain place* projierty in 
common, *uch a* houses, lands, wood*, meadow*, pastures, the ownership 
of which belongs to all the community and the use of it to each inhabitant 
except that which may ba leased for the benefit of the community a* is gener
ally the case with respect to houses and land*; the common revenues realist*! 
from them are those which are called the moneys of the patrimony.

He adds that such communes cannot acquire land without 
the previous authorisation of the Government (Ibid., anil set 
vol. 7, page tiOfl, tit., “Mainmorte”); but such an authorisation 
may be presumed after so long a period.

It is stated by Denisart, vol. 4, page 747, that the word “com
mune” is not properly applied to land over whii:h_a conununity 
uf inhabitants have limited rights of usage, but only to land of 
which it is the proprietor; but according to Merlin, vol. 2, page 
592, tit^7*Communaux" the distinction was not always observed, 
for he says:—
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We should say nevertheless that frequently one speaks also of “com* 
niunaux" as being property which is only such by means of user and of w hich 
the commune do not possess the title to the land. This manner of speaking 
has even crept into our laws.

Turning now to the construction of the deed of 1694. with 
particular reference to the question whether it passed to the 
inhabitants of Laprairie the proprietorship of the soil or only 
the right of user, it is plain that the language used in the early 
part of the deed, if taken alone, would be in favour of the former 
view. The words: "Gives and grants by the title of rates and 
seigniorial rents," with which the grant commences, are appro
priate to a feudal grant by seigneur to censitaire (see the Decisions 
of the Courts of Ixiwer Canada on Seigniorial Questions (1856), 
vol. A., page 126a cl seq.) ; and the same may be said of the initial 
words of the habendum (as it would be called in English Law), 
vis.: “In order that the said quantity of land conveyed as alxive 
shall be enjoyed by the said inhabitants present and future of the 
premises above described as appertaining to them by means of 
these presents.”

But it is necessary, as (minted out by Carroll, J., when stating 
the reasons for the judgment of the majority of the Court, to 
consider the other expressions used in the deed and to construe 
the document as a whole. No safe inference either way can he 
drawn from the fact that the grant is made to the inhabitants 
“pour leur service de commune" for the word “commune" is (as 
appears by the above quotation from Merfir) used sometimes 
as indicating nronrietorship and sometimes with reference to a 
right to profits only. But there are other elements in the deed 
which point to the conclusion that something less than full pro
prietorship was intended to pass. The grant is not made to the 
inhabitants of Laprairie only, but to them anil the inhabitants 
of other neighbouring districts. The words prohibiting sale or 
use for any purpose other than as a common, “without the express 
consent of the said Reverend Jesuit Fathers, "are incompatible 
with proprietorship, and are inadequately explained by the fact 
that a right of pasture is reserved to the seigneurs. The grant 
to the inhabitants of a right to cut timber was unnecessary if 
they were to own the soil. The reservation of a rent or payment 
of thirty sols a year for each inhabitant who is the head of a family 
would not fall under the ordinary description of “cens et rentes"
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ami tends to shew that the seigneur was to retain something more 
than the dominium directum only. And lastly, the provision 
that, on the default of any inhabitant holding cattle in paying 
the thirty sols a year, those inhabitants “eeront deechus du dit 
droit de Commune," is hardly explicable on the tlieory that the 
soil passed to the inhabitants; for the obligation of a commoner to 
pay this sum to the seigneur would lie inadequately secured 
by the penalty of a forfeiture of common rights in favour of other 
commoners. The effect of these considerations is to throw great 
doubt upon the inference which might otherwise be drawn from 
the initial words of the grant and the habendum, and to give 
weight to the argument that the deed passes no more than a 
right of user.

In view of the ambiguity of the grant, it is permissible to 
take note of the manner in which it was construed at or about the 
time of its execution; and accordingly reference may be made 
to certain agreements entered into before the same notary in 
1705 and 1724 to which some of the inhabitants who signed the 
deed of 1694 were also parties. By a convention entered into 
between the Jesuit Fathers and a number of inhabitants of La- 
prairie on January 21, 1705, and found among the notarial acts 
of Maître Adhémar, it was agreed that the Jesuit Fathers should 
be at liberty to dispose of 4 arpents of the common on the terms 
of replacing them by other land of equal extent; and by another 
convention entered into by a meeting of inhabitants of Laprairie 
with the Jesuit Fathers on November 30, 1724 (to which mere 
particular reference will be made hereafter), it was agreed that the 
Jesuit Fathers and their successors should be at liberty to giant 
as building lots (concéder pour emplacement») such parts of the 
common as might be required for that purpose. In each of these 
agreements it is assumed that, subject to the consent of the com
moners, the seigneurs are in a position to alienate the soil. These 
agreements, therefore, support the view that the soil had not 
passed under the grant of 1694, but was still vested in the seigneurs.

Reference may also be made to the Act of 2 George IV. 1822, 
(Que.), ch. 8, by which the management of the common was 
entrusted to the appellants. By that Act it is recited that :—

Certain of the inhabitants of the village and seigneurie of Laprairie 
de la Magdeleine, in the county of Huntingdon, are in possession of a Com-
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mon. (which in diwribed, and that) the general benefit of the propriété!* 
of ti e paid Common and of the inhabitants of the said village and neignem> 
of La prairie de la Magdeleine would lie materially promoted if provision 
were made for the well ordering of the said Common, 
thus distinguishing the proprietors of the common from the 
inhabitants of the village. Provision is then made for the election 
by the inhabitants “entitled to the benefit of the said common 
of a chairman ami 4 trustees (président et syndics) to “manage 
and direct the business relating to the said common," and such 
trustees are incorporated bv the name of the ajqiellants. The 
trustees aie to cause the common to be surveyed and the limit* 
thereof to tie ascertained and fixed by a surveyor; but the Com
missioners representing the Crown (in which the seigniorial right* 
were then vested) are authorised to appoint a surveyor to act 
jointly in making th survey, and no survey or act of the trustee* 01 

their surveyor is to be valid or binding unless agreed to or ratified 
by the Commissioners, their surveyor or agent. The Act also 
requires the trustees to ascertain the “jiersons having any pre
tensions to light of common in the said common of Laprairie." 
and to determine the number of horses and cattle which shall lr 
allowed to graze ujxin the common. No provision is made for 
vesting the common in the trustees. The recitals and provision» 
of this statute appear to recognise a substantial interest in the 
common as being still vested in the seigneurs; and some of the 
expressions used are inconsistent with the view that the soil had 
passed to the commoners.

Upon the whole and having regard to all the above considera
tions, their Ixirdships are not satisfied that the deed of ItitH vested 
the proprietorship of the common in the inhabitants, and accord
ingly they do not differ from the conclusions of the Court of 
King’s Bench as to the reply which should lie given to the first 
question.

The meaning of the second question is obscure. If, as the 
Court appears to have thought, it was intended only to raise- tin- 
point which is more 8|>ecifirally raised in the third ciucstioii. it 
is unnecessary to reply to it. But if some other joint relating 
to lands adjoining the common was intended to be raised, tlic-n 
the ejuestion is not formulated with sufficient clearness, nor arc 
the facts sufficiently stated, to enable a reply to be given. In 
these circumstances it ajijiears to their Lordships that this question
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should be left unanswered, leaving it to the parties to formulate 
the question again in the “clear and distinct manner" required 
by the Act of 1912 if they should desire to do so.

The third question relates to the Acte or agreement of 1724 
to which reference has already been made for another purpose, 
and it is desirable now to state in more detail the nature* of that 
document. It is headed:--

lYooés verbal of n meeting of interested residents in tlie Commune of 
I.:iprairie at the request of the Reverend Father d’Heu, Superior of the Jesuits, 
and of an agreement for a grant of land: Adhémur, Royal Notary,30th No- 
hember, 1724.
and is in the following terms:—

Year 1724 the 30th November, after High Mass on the said day hail Ix-en 
said and sung in the church of the said place of l^aprairic de la Magdeleine, 
were called together at the request of the Reverend Father d'lleu, Superior 
of tin* Reverend Fathers of the Company of Jesus, Superior of the Palace of 
Ville «le Marie, Manager of the affairs of the Seigniory of Lnprairie «le la 
Mag«ieleine, the greater part of the inhabitants of the said place of Lnprairie 
de la Mag«leleine who have rights of common at the house of M. Pinsonno, 
to which said inhabitants it was rcpreaentiil by the said Révérerai Father 
d’Heu that it was very important to labour for the increase of the establish
ment of the said village of the said place mal being now able to «lo so onl> 
by new grants of lots outside of the said village which are joined to the Com
mune of the said place mal before doing so, the said Reverend Father d’Heu 
requires for this purjtnsc the agreement mal consent of the said inhabitants 
assembled therefor in consi«lerable numbers and after the examination made 
by the sait! inhabitants it seemed that the said village would lx* more settled 
anil be in a condition to maintain itself and to «loferai itself in the future 
against enemies, they have, for this pur]lose, with the exception of M. Pierre 
Brosso, unanimously said that they hail consent<xl amt did consent by these 
presents in good faith, full and free will that the sai«l Reverend Father should 
from this «lay forward, himself atal Iris successors and future claimants di*|x*s 
of the land which will be necessary to grant for sites beyond the village which 
«•an be now granted arouml the said village to dispose of them by grant of 
sites from this day forward and to appropriate the seigniorial rights in them. 
An«l in acknowledgement of the consent given by the said inhabitants to the 
said Reverend Father «l'Heu, he agrees to give to their church a |xirtrait of 
Ht. François Xavier from ten to twelve feet long ami from six to seven feet 
wide, with a gold bonier arouml it, as soon «is possible.

The procès-vei l Mil is signed by Father d’Heu ami 9 inhabitants 
of Laprairie, present at the meeting, and it is stated that others 
had declared that they did not know how to sign. There is 
annexed to the procès-verbal a document dated December 19, 
1724, by which 4 other inhabitants (including Pierre Gagnier, one 
of the accepting parties in the deed of 1694) approve anil ratify it; 
and also a minute of another “ fixwtnWA de la pi un grande fmrtit
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_ <fr« habitant* de la paroiste," which appears to have been held on
P. C. July 25, 1725, and at which Father d'Heu, at the request of the

Lapkaiiue meeting, substituted for the promised )>ainting of St. Krançoi- 
Dt L1 Xavier a payment of tiOO litres for the needs of the church.1______
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It appears to their I-ordships to be open to serious question
whether this agreement i.as valid and binding upon the general

ds Jesus. body of the inhabitants of Laprairie. It is stated in Denisart 
ViMowsc»ve, vol. 4, page 720, tit., "Communauté d’Habitan*’’ that, while a

small number of inhabitants present at a meeting is sufficient for 
the election of officers, etc., yet when it is proposed to take a 
step of more importance for the communauté, such as the alienat ion 
of any of its property, etc., it is necessary that the meeting should 
be regularly summoned by the “chefs de village,” and that two- 
thirds of the inhabitants of the village should be present at the 
discussion. Merlin, vol. 2, page 588, adds that under certain 
ordinances of 1683 and 1687 no alienation can be made except 
for certain purposes of which the acquisition of a painting is not 
one; but it is not clear whether these provisions had become law 
in Quebec in 1724. Had there been no objection of substance to 
the transaction, it might perhaps after this lapse of time have 
been presumed that the proper forms were followed and the 
necessary majority obtained. But the agreement now in question 
purports to bestow upon the seigneurs, in consideration of the gift 
of a painting, the right at any time thereafter to make grants of 
parts of the common for building; and it would not be right to 
assume the validity of such an agreement, which might result in
time in the complete destruction of the common rights, without
strict proof that it was entered into with the proper sanction. It 
is true that in the years 1817 to 1820, the inhabitants of laprairie 
having petitioned the Governor-General to pass legislation for the 
appropriation of a part of the common to building purposes, the 
commissioners to whom the petition was referred, after investi
gating the matter, recommended that building lots should be 
granted by the Crown under the agreement of 1724, and this 
appears to have been done. But it is to be observed that the 
commoners were not less desirous than the Crown that grants of 
building lots should be made, and no inference prejudicial to their 
rights ran be drawn from the fact that they made no objection to 
the manner in which effect was given to their wishes. It would
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appear that some other emplacements were granted under the 
agreement, but the date* and circumstances of them grants arc P. C.
not stated. Laprauuk

Maudeleine
But even if the validity of the agreement of 1724 he assumed, 

 

there is good ground for .«tying that it is no longer operative.
The Act of 1822 directed, as has been already stated, that the Compaunie 

trustees, with the concurrence of the seigneur, should ascertain Dt 
and fix the limits and boundaries of the common, and no reference viamw c>«. 
is made to any power or authority enabling the seigneurs after
wards to encroach upon the limits so fixed. Further, by the 
Acts of 1854-185.1) and the consolidating statute of 1801 (C.S.L.C.
1861, ch. 41), provision was made for the abolition of all feudal 
rights and duties in Lower Canada, and it was provided that no 
land should thereafter be granted by a seigneur to be held by any 
other tenure than franc-altm roturin, or free and common socage.
It is true that the seigniories of the late Order of Jesuits and other 
seigniories held by the Crown were excepted from the compulsory 
clauses of the Act (see. 00), but provision was made for bringing 
these seigniories within the Act (sec. 01). In view of this legis
lation, it is difficult to see how the respondent eorjxiration could 
now make grants of emplacement* under the “Acte" of 1724 “et e'en 
npproprier lei droite seigneuriaux." Further, it seems doubtful 
whether the “Acte” contemplates a sale of building lots at a profit 
and it is clear that it would not cover a grant for brick-making 
purposes. The deed, therefore, if it ever had any validity, appears 
to be now obsolete.

For these reasons, which do not appear to have been brought 
to the notice of the Court of King's Bench, their lordships are 
of opinion that no grant could now be made under the agreement 
of 1724.

Their Lordships will accordingly humbly advise His Majesty 
that the order appealed from should be affirmed as regards the 
reply to the first question and set aside as regards the replies to 
the second and third questions; that the second question should 
be left unanswered; and that the reply to the third question 
should be that the Acte of November 30, 1724, is not in force.

Their lordships think that, having regard to their decision, 
there should be no costs of this appeal.

Judgment varied.
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HORNER v. CANADIAN NORTHERN R. Co.

Alberta Supreme Court, Ap/tellate Division, Harvey, C.J., Stuart, Heck amt 
Ives, JJ. November 18, 1990.

I Master and servant (| 11 1)—80)—Doctrine or common employment 
abolished— Application or doctrine or reh ipsa loquitur.

In Allierta where ‘the doctrine of common employment has been 
ulxilishtsl the doctrine of res i/tsa loquitur docs not defiend on any general 
rule and may lie applied in actions for negligence between master and 
servant if the case is one in which it would otherwise apply.

2. Evidence (f II H -to)—Accident—Death—Impossibility or estab
lishing precise pault—Establishing claim—Res ipsa loqiiti i< 

In a ease to which the doctrine of res ipsa loquitur implies and in which 
it is ini|)os*ihlc to say what was the precise fault which caused the injury 
it is not necessary for the plaintiff to prove it. ami an attempt on the

Crt of the jury to answer the ipiestion which is not to the point should 
disregarded os valuel. is; an express finding of negligence by the jury 

being sufficient to supisirt a verdict for the plaintiff.

Appeal by defendant company from a judgment entered against 
it for damages under the ordinance respecting compensation to 
the families of iiersons killed by accidents. Affirmed by an equally 
divided Court.

N. D. Maclean, for ap]>ellant.
I). Campbell and //. A. Friedman, for respondent.
Harvey, C.J.:—The plaintiff is the widow of a brakeman 

whom* death was caused in a train wreck while in the employ of 
the defendants.

There is no doubt that the accident was due to the train running 
into an open switch. Tliat is admitted by the defendants whose 
evidence was for the purpose of shewing that they could not be 
held to lie to blame for the switch living open.

The switch in question was 5 or 6 miles from a summer resort 
The accident was on a summer Sunday night. Persons not con
nected with tin* railway were in the habit of living on the track on 
Sundays, and on the day in question a hand car of the section 
foreman was stok-n from a place a short distance east of this 
switch ami discovered later some miles further cast. The switch 
in question was not in a station yard or in the neighliourhood of 
any settlement, but at a junction when- a branch left the main 
line and was apparently only required to Ik- ojiened occasionally 
when it was desin-d to turn a train to the opjioMte direction. It 
had lieen used the night before for that purpose and the brakeman 
who had closed it stated that he hail locked it after closing it. It 
had been examined the following morning, the day of the accident.
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by the sort ion foreman who said he fourni it locked, a train had 
pjisscnl into and through it going oast, the same direction an that 
of the wrecked train, about noon and later had returned in the 
opiKwite direction at about 8 or 9 o'clock, an hour or two lieforc 
the accident. From the evidence and from the conditions it 
seems almost, if not quite, certain that when the train went through 
at noon the switch must have l>cen closed, and although when the 
train returned running through the switch from the rear the 
witnesses say they saw nothing wrong; that really adds nothing, 
because, naturally, if the switch were open, the wheels of the 
engine and cars would put and keep the rails in the same place 
as they would l>e if it were properly closed and kicked. It seems 
to follow almost necessarily that the switch was o)K*ucd some time 
on Sunday afternoon with as much likelihood of it l>eing done 
l)efore the train went west as after. There is nothing in the evi
dence to suggest that this was dime by any employee of the defend
ants, indeed the evidence is quite to the contrary. As against 
the view that it might have been done hv anyone else is the fact 
that it couhl not have been done without the possession of a key 
which would unlock the padlock, for the padlock was not broken. 
The evidence does shew, however, that the section foreman and 
trainmen have keys, so that there are apimrently many keys 
which will unlock it. The theory of the defendant* seems to lie 
that the miscreants who took the hand car probably knew some
thing about railways anil were able to, and did. unlock anil open 
the switch, or, that if those particular ]>ersons did not, that some
one else over whom they had no control did.

The jury found that the defendants were guilty of negligence, 
and that the negligence consisted in the “switch known as west 
main track switch lending to the ‘ Y ' at Peace River Junction 
not being properly set and locked causing the derailment and wreck 
of train known as extra east No. 2087."

Having regard to what I have said alxiut the facts and evidence, 
the difference between that finding and the allegation of negligence 
in the statement of claim which charges it as “permitting or 
causing the switch to lie improperly set," apjicurs to me significant. 
The answer is a finding of the cause* of the accident rather than a 
fixing of the responsibility for it. It appears to me quite clear that 
on the evidence the jury felt that if could not find that the defend-
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ant* “caused" or in any ordinary «raw “permitted” the «witch 
to 1» open, Counsel for the plaintiff contended that the jury may 
have disbelieved the evidence of the hrakeman, who «aid he locked 
the switch, and come to the conclusion that he did not lock it anil 
thu* was neglectful of hi* duty. The obvious answer i* that the 
jury did not say that, and in view of the fart that there is nothing 
whatever beyond the circumstance of the switch lieing subse
quently unlocked to cast doubt on its correctness, and that the 
witness was not cross-examined, his evidence thus apparently 
being accepted by the plaintiff’s counsel, the latter could not have 
asked the jury to make such a finding. See Broume v. Dunn 
(1893), 6 R. (The Reports) 67. The finding that the switch was 
open was not a finding of negligence on the part of the defendants 
unless involving the finding that it was the duty of the defendants 
to keep it closed under all circumstances, in other words, that it 
was the duty of the defendants to have a man on duty at the 
switch. Whatever might lie said os to this, if it had been a |msr- 
enger who had lieen killed, it appears to me that such a contention 
cannot lie successfully raised in favour of the present deceased. 
He was a hrakeman who hail lieen in the employ of the defendant- 
for 4 years, and, therefore, knew that there was no switchman 
at this switch, and he must lie deemed to have voluntarily incurred 
the ordinary risks incident:.! to that situation. Much was said in 
argument as to the doctrine or rule rer ipm loquitur and its appli
cation as lietween an employee and employer. In the view of the 
case I have expressed it seems to me that the question docs not 
arise or require consideration other than as just indicated.

Though other acts of negligence were alleged, they were, in 
effect, negatived by the jury's silence and, as, for the reason I 
have stated, in my opinion, what they did find as ncgligenci 
cannot lie said to lie negligence, the result is to free the defendants 
from negligence and entitle them to a dismissal of the action.

The case of Newberry v. Brietof Tramway* ( 1012), 107 L.T. 801 
seems to be somewhat in point.

I would allow the apiical with costs and dismiss the action 
with costs.

ijTVART, J. :■ -This is an appeal by the defendant company from 
a judgment entered against it for *25,000, upon the verdict of 
a jury, for damages under the ordinance respecting compensation
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to the families of persons killed by accidents. The plaintiff is the 
widow and administratrix of the estate of the deceased and sues 
on liehalf of herself and two infant children.

The deceased Homer was a hrakeman in the defendant's 
employ. On July 6, 1919, at al>out 11.20 p.m., he was engaged as 
head-end hrakeman on a freight train of the defendant which 
was proceeding easterly from Alberta Reach, a station on the 
defendant company’s line, towards Peace River Junction the next 
station to the eastward. He was with the fireman and engineer 
in the cab of the engine. As the train passed a switch just west 
of Peace River station the engine and some 15 cars left the rails 
and were piled up at the side of the track. All three men on the 
engine were killed.

The conductor of the train, one Farrel, the rear end hrakeman, 
one Myer, and a telegraph operator, one Dowker, travelling ns 
a itassenger, were in the caboose at the rear end of the train.

The plaintiff in her statement of claim alleged negligence on 
the part of the defendant’s servants and stated that the particulars 
of the negligence complained of were as follows:—

(») In running the said train at the time and place of t1.* aaid occurrence 
at an excessive rate of speed, (b) In permitting or causing the aaid “Y” 
switch to be set or placed improperly to allow the said train to pass along ami 
upon the main track safely, (c) In having a defective switch and railway 
tracks at the time and place of the said occurrence, whereby the said locomotive 
was caused or allowed to leave the railway tracks as aforesaid.

The plaintiff at the trial called, first, the physician who made 
the autopsy to shew the nature of the injuries and the apparent 
cause of death. Then portions of the examination for discovery 
of Irwin, superintendent of the <livision of the railway within 
which the accident occurred, were put in evidence. These shewed 
the position of the deceased as an employee of the defendant, the 
general location and nature of the tracks at the place in question, 
the fact of the accident and derailment, the fact that the track 
and equipment were under the defendant's control and the amount 
of the deceased’s earnings. The plaintiff herself was then called 
to testify in respect to her husband’s health, age and earnings, 
and her means of support before his death. Then one Killam, an 
actuarial expert, was called in respect to mortality tables and 
annuities.
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The plaintiff then closed her cane. Thereupon a motion for a 
non-suit was made and in consequence of what was said during 
the argument on this application the trial Judge gave the plaintif) 
leave to adduce further evidence. This consisted of further por
tions of the examination for discovery of Irwin. These shewed in 
detail the nature of the mechanical device called a switch, and how 
it operated at the place in question. It was shewn that at the 
switch in question the south rail of the main line track was a stock 
rail, i.e., a fixed and immovable rail, that the corresponding stin k 
rail on the north was on the main line of course west of the switch, 
but that this stock rail at the jxant of the switch turned northerly 
and became the northerly or north-westerly rail of the switch truck 
At the point of the switch then1 was placed between these two 
stock or fixed rails two parallel rails which each came to a point 
I>ointing westerly. These mils were distant from each other sonic 
five or six inches less than the distance between the rails on im 
ordinary track, i.e., than the distance between the two stock rails 
at the switch (mint. They were firmly fixed to each other by iron 
bars but were not affixed to rile tics. Thus they could lx* shifts! 
from one side to the other as desired. The continuation easterly 
of the northerly of these two rails Ixxame the north rail of tin 
main track while the continuation easterly of the southerly of 
these adjustable rails Ixxame the southerly or south-easterly rail 
of the switch track. When the switch was fixed for the main track 
the northerly jHiint would fit closely against the inner side of tin 
northerly stock rail and the southerly point would be some 5 or ti 
inches from the southerly stock rail. When the switch was fixed 
for the switch track the southerly ixiint would fit closely against 
the inner side of the southerly stock rail ami the northerly point 
would be 5 or (> inches from the northerly stock rail. The wheels of 
railway cars have flanges w hich drop down on the inner side of each 
rail of the track, thus if the switch were fixed for the main track 
this flange» on a wheel going easterly would pass south of and within 
the northerly point and this would direct and keep the cars on to 
the main track while the flanges on the southerly wheels would 
pass along the southerly stock rail easily through the 5 or 0 inch 
space lx*tween the southerly point and the southerly stock rail 
On the other hand, if the switch were fixed for the switch track the 
southerly point being fitted closely against the inner side of the



55 D.L.R.] Dominion Law Reports. 345

south stock rail would l>e caught by the flange of the south wheel 
and so turn the wheel upon the switch track, the north wheel 
flanges passing along inside the north stock rail and lietween it 
ami the northerly point in the 5 or 6 inch space.

These points, connected firmly ns described, were shifted as 
desired by a strong iron liar that passed under the south stock rail 
to a switch stand situated some 5 or 6 feet south of that rail. This 
bar was worked by a lever or handle on the switch stand. When 
the switch points were fixed properly for either the main track or 
the switch track this lever or handle would drop down and hang 
vertically into a notch and was then locked by a padlock which 
was attached to the switch stand by a chain. 1 fin ing the operation 
of shifting the switch from one jiosition to another this handle or 
lever would lie horizontal, would jxiint northerly towards the 
traek and could not «Imp to its vertical position ami it could not 
lie locked.

Upon this switch stand there was a round or oval board calk'd 
a target which would move wdien the lever was moved. With the 
switch set for the main track this target would lie parallel with the 
main track and w'ould thus present only its thin edge to a tierson 
going in either direction on the main track. When the switch was 
set for the switch track this target would stand at right angles to 
the track and so present its broad surface to such an observer. 
Above the target was a lamp set in a socket and having 4 colons 1 
glass windows. When the switch was set for the main track 
a green light would l>e shewn to a Jierson approaching either way 
along the track. When it was set for the switch track a red light 
would tie shewn. It appeared, also, from Irwin’s examination, 
that it was found immediately after the accident that the switch 
1>< lints had apfiarcntly not been in their pmper is wit ion immediately 
before the accident, but that the southerly point was shifted an 
inch or two north, so as to allow the south wheels to <*ontinue on 
the south stock rail along the main track, and that the north point 
was not closed in against the north stock rail, but that a similar 
span- was left so that the north wheels were not caught by the 
switch point but continued along the north stock mil and so along 
the north rail of the switch track. In other words, the switch was 
open and not fixed for cither track, with the consequence that the 
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car wheels would drop to the ties as soon as I he distance of diver
gence between the two stork rails liecame great enough to let the 
wheels drop.

It also ap|>earrd from Irwin’s evidence that the target whs 

found nearly, hut not quite, parallel to the main track as it should 
1* if the switch were property set for that track, hut that there 
was at any rate, immediately after the accident, no light burning 
in the lamp. The switch lever was found unlocked and not in 
either of its two proper positions as desrrilied hut resting between 
the two and horisontal. The lock itself was in good working order. 
It also appeared tliat the last train to use the switch track used 
it at 5.20 p.m. on July 5, that is some 30 hours liefore the accident, 
and that aliout an hour liefore the accident a train liad safely 
passed west along tlie main track, not using the switch, and had 
crossed the train derailed at the first station west of the switch.

Tlie plaintiff made no further attempt to shew the exact i*uie 
of the accident, or, assuming tliat the misplacement of the switch 
was the immediate cause, to shew how this in fact came to exist

The defendant then renewed formally its application for a 
dismissal of the action, but this was refused, and the defendant 
then adduced its evidence which consisted of the testimony of the 
following witnesses: Calder, the eonduetor of the derailed train: 
Dowker, the telegraph operator, travelling in the cal «ose with 
him; Vincent, the head of the defendant’s mechanical department 
at Edson, the divisional point to the west from which the train 
had started; Farrel, the head hrakeman on the train which jiassed 
westward on the main track through the switch aliout an horn 
liefore tlie accident ; Wellington, the fireman on this latter train; 
Fallon, the engineer on that train; Macdonald, the hrakeman <m 
the train which used the switch track at 5.20 p.m., the day liefore ; 
Jordan, the section foreman for that portion of the line which 
included the locus of the accident ; Hodgkinaon, a ear inspector 
at Edson, who inspected the cars of the derailed train liefore it 
left Edson; and Henry, the roadmaster for the defendant, for the 
division in question. Myer, the rear-end hrakeman on the derailed 
train, who was travelling with Caldcr and Dowker in the cals le
vas not called on account of illness.

Practically nothing further was disclosed directly as to the 
cause of the accident by the evidence of these witnesses. The
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evident purpose of the defendant in calling them was to shew that 
so far as the action of its employees was coneemed everything 
icasonahly possible had lieen done to keep the track safe for the 
I «usage of trains and that none of them had done any specific act 
conducing to the accident which could lie called a negligent one.

raider said, omitting some facts already stated, that the air
brakes were working properly when applied by the engineer, that 
there were 37 cars, and the caliooso, on the train, that the average 
rate of speed for the 39 or 40 miles west of the accident had I sen 
Is-tween 20 and 22 miles an hour, that for the last 6 mill's the 
average had lieen 10 to 12 miles an hour llocalise up to l!^ or 2 
miles west of the switch there was an up grade, that he was 
riding in the cupola of the cal loose and mold see ahead down 
the train and could see a certain house at the snitch track for a 
mile or mile and a half liefore he reached it, that there was no 
emergency application of the brakes until after the first shock 
indicating a derailment, that when the derailment occurred he 
and the others in the cal loose at once walked forward to the snitch, 
that they found the snitch lever or liar pointing hori ion tally across 
the main track, the target very nearly parallel to the track, tlie 
lamp out, the lock hanging open on the west of the switch stand 
and the marks of the wheel flanges on the ties lieginning 16 ft. 
cast of the switch, that as they were not going to stop at the junc
tion where the switch was it was his duty to exchange signals with 
the engineer or front bmkeman for the purpose of indicating to 
the engineer to proceed hut that this hail not been done, that he 
did not look for the switch lamp on approaching the junction 
though he could have seen it if it was lit and in place, that all 
officials of the company and all employees down to section foreman 
have ke w for these switch locks but he could not say whether the 
ms tionmen under the foreman would have one or not, and that 
the switch points were found connected projierly to the switch 
stand by the bar referred to.

In answer to a juryman, Calder stated that with the switch 
half-way ojicn the engineer could not, at that point, tell whether 
the target was parallel to the track or faring him. At least, I infer 
the reference was to the target. He stated, also, that he found one 
car with its west wheels still on the track and its east wheels 
derailed, that 15 cars were piled up with the engine in a depression
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between the main track and the «witch track, the engine lying on 
its right side. He said that the switch lamp could be seen by him 
a mile and a half or two miles away, but that, in fart, he did not 
discern whether the switch was set for or against him, and 1 take 
his evidence to mean, also, that it was his duty to pay attention 
as to whether switches were set for or against him. Indeed Utile 
105 of the Train Rules says:—

Both conductors and engineers are nwpoMible for the safety of their 
trains, and under conditions not provided for by the rules must take even 
precaution for their protection. Immediate precaution must be taken t,, 
protect all trains against any obstruction or defect in the track.

Calder also said t hat his 37 cars were loaded to their full capacit \ 
of 1,750 tons, that going down the grade approaching the switch 
they were going between 20 and 22 miles an hour, that when In
got down to the switch and found the lamp out he did not examine 
it so as to find out whether it had just lieen put out or had been 
out for some time. He said nothing aliout the lamp being found 
on the ground as sworn by a later witness. He said also that the 
engineer coukl see the switch stand and could know whether it wns 
set right or not. and that it was the engineer’s duty to stop if tin- 
proper light signal was not displayed. He said also that he could 
not say anything aliout the possibility of the wreck having put tin- 
light out: also, that if the switch hail lieen set and properly locked 
for the switch track when the previous train passed west along tin- 
main track an hour liefore, the si likes would liave lieen tom out 
of the switch stand, or some of the fastenings would have lient 
broken, and that he did not see any spikes tom out of the switch 
stand or anything twisted or broken, but he did not definitely suv 
that he had looked for that purpose.

Dowker, the operator, in addition to confirming some of ('alder's 
testimony, said that he thought the train was going about 15 miles 
an hour just liefore the accident.

Vincent gave evidence tending to shew that the engine was in 
good repair when it left Edson.

Parrel said that his train hail passed the switch going west. 
I let ween !* and 10 o’clock, when it was not yet dark, that lie rode 
on the left-hand side of the rah of the engine and was looking out to 
see that everything was all right ahead, that as far as he noticed 
the switch was all right, that he would have noticed if the switch 
handle had lieen horiiontal or the target at right angles to the track
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at the time, that he notieed neither of these things, but he said he 
could not actually remember seeing this switch more than any 
other, but repeated that if it had l>een wrong he would have notieed 
it He said the train passes! I be switch on the main line without 
any trouble, that his train was going 15 miles an hour or so, tluit 
it was not. dark enough for him to discern whether the switch light 
was burning or not. He said, also, that it was the duty of the engi
neer and the conductor and not of a brakeman to regulate the sjx«d 
of a train, that he had returned to the scene of the accident altout 
5 o'clock next morning, and that he still found the switch handle 
horizontal having altout a quarter turn. In answer to a juryman, 
he said his train would go through the switch quite safely without 
any effect even if the switch was open, and that the switch, i.e.. 
the pointa, would spring liack altout half way.

Wellington, the fireman on Kami's train, said he was looking 
out of the gangway tietw’een the engine and tender when the 
train passed the switch a little after 9 o’clock, that he lutd a good 
view' to the south and was looking ahead and saw the switch, tliat 
the target was shewing all right for the main line, but he could not 
say how the handle was as he could not rememlier seeing it, but 
it would proliably have jumped up and down and attracts! his 
notice if it had lieen horizontal as they passed, that they were 
going about 12 miles an hour, that the time was “just lietween the 
two lights,” and that he did not notice the switch light as it would 
not shew in the dusk.

Macdonald, the brakeman on the excursion train to Allierta 
I teach, which passed east on Saturday afternoon, said that his 
train had stopited at the switch in question at aliout 8.45 p.m., 
that his train had llacked down from Allierta Beach and had turned 
into the switch in question in order to use the “ Y ” at that place 
to turn his train and go ahead east liack to Edmonton, that his 
mate, Maclean, had unlocked the switch, that he, witness, dropped 
off the train when it had got into the “Y” and threw the switch 
hack for the main line. Then the following questions and answers 
occurred:—

Q What did you do to that switch? A. Hot it in its normal p<mit ion. 
Q. What is the normal position? A. It is parallel with the main line. Q. 
What did you do with the switch lexer and lock? A. I done the same that a 
million others— Q. What did you do, tell the jury? A. 1 threw the switch, 
that is as definite as I can give it to you, 1 raised the lever of the switch, and
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1 forget now which direction that lever turn», but I rained the lever and thro» 
it back and set it down again. Q. Set the lever down? A. Yes. Q. Wlial 
did you do then? A. Well, put the lock on it. A. Did you put the lock on it ' 
A. Why, certainly.

This witness was not cross-examined.
Fallon, the locomotive engineer on the freight train that passed 

west an hour before the accident, said that he had left Edsnn 
about 5 or 6 in the morning and had gone east, and had left Edmon
ton to go west about 7 in the evening, that he passed the switch in 
question on the main track twice that day, the first time going 
east aliout noon, that the switch was all right then, because if it 
liad been wrong it would have derailed them, that returning west 
an engineer could not see the switch as he sat on the north side of 
the cab, but that it could be seen from loth sides of the cab on n 
train coming from the west owing to the slight curve in the track. 
and that he passed west at a time of day when a light would mil 
shew very good.

Jordan, the section foreman, said tliat his duty was to ins]>eet 
the switches on his section once on Sunday in the forenoon, and to 
light the lamps twice a week, that the switch stand in question 
was "one of the lest switches on the line,” that the lamp was the 
lest light of the six, that he («trolled the switch I et ween 10 and 11 
in the forenoon of Sunday, that it was then in good condition, that 
the lock and lever handle were then in proper place, properly 
locked and set for the main line, that the Allierta Reach summer 
resort is about 6 miles from the switch and that people were 
frequently on the track along there, that about 3 o'clock on the 
Sunday afternoon hr found his hand car had been stolen from the 
tool house which was situated aliout two miles east of the switch 
and taken eastward nearly to Edmonton, M., to St. Alliert, and 
that he had lit the lamp on the Saturday liefore the accident.

"Q. That is you trimmed and lit it properly? A. Yes, wr 
always trimmed and lit it properly.”

He said the lamps would sometimes go out and sometimes blow 
out with a high wind but he never knew of the lamp in question 
going out, that he had never at any time found this switch unlocks I. 
that he was at the wreck aliout an hour after it occurred and ex
amined the whole switch, that the lamp was out then and off the 
switch stand, tr., on the ground, that ordinarily the lamp bracket 
in which the lamp rests is fastened to the top of the switch stand
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by act screws, tliat the lamp alien he found it was "jammed up 
some, naturally would be, hut not too bad," that some physical 8- C. 
force had by the look of it come in contact with the lamp, that it Hoaxes 
was dented in certain places but the fiasses were not broken, and csalau* 
that he did not examine it to see if there was oil in it. He stated, Xokthib*
also, that if the switch lever is in the note'll of the switch stand it ___
will not come out even though unlocked unless it is lifted by some HW*" J 
one as it is heavy, that to take the liowi of the lamp off the stand 
he just had to unscrew slightly a set screw and pull it towards 
him, but he could fill the lamp without taking it out.

Hodgkinson said he had tested the air on the engine at Kdaon 
and liad found it in good condition, referring, doubtless, to the 
air brakes.

Henry, the roadmaster, said that he reached tlic scene of the 
accident shortly after daylight on Monday morning, but added 
nothing to the evidence of the previous witnesses except to say 
that he found the lock lianging by its chain to the switch stand, 
and that he tried it with his key and found it in good working 
order, that he found tlie switch apparently in good working order 
though he could not actually work it then owing to the car wheels 
Icing in the way, that the track was safe for trains going 35 miles 
an hour, tliat if the switch had lieen profierly locked either for the 
main track or the switch track just lief ore the train came on the 
fioints could not have got into the position in which they stood.
Hr said there was quite a heavy bruise on the corner of the frame 
of the lamp.

There was no rebuttal evidence.
The trial Judge told the jury that the doctrine of res ipoa 

loquitur applied although he did not use the latin words in address
ing them. He told them this:—

There vu s duty on the company to exercise care. The circumstances in 
which Homer’s injuries were sustained were such that with the exercise 
of the necessary care the accident would not have happened. In my view of 
the law that shifted the burden on to the defendant of proving that the acci
dent did .not occur through its negligence, and so in accordance with the ruling 
which I gave at the dose of the plaintiff’s case, the defendant then took up 
the burden of shewing as well as it could just how this accident happened.

Then he made some extended references to the question of 
negligence consisting in excessive rate of speed, in the course of 
which he said:—
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You will remember what we are trying to find out in this case is noi 
whether this rule or that rule or the other rule of the company was violate I. 
whether this thing that thing or the other thing was done improperly, what 
we are trying to find out is what caused the accident, and it is only for soim 
negligence or some improper act on the part of the railway employees which 
actually caused the accident which we are concerned with in this case.

He then proceeded to deal with the question of the ojieii 
switch points and told the jury, mistakenly as I will shew, that it 
was from the defendant’s witnesses that the jury had first heard 
about the switch points being open. As a matter of fact, the 
plaintiff had put in as jiart of his case the following portion of the 
examination for discovery' of Irwin:—

Q. And they would be off the track because of the fact that they had 
reached a point east of the switch, where the south rail of the main track and 
the north rail leading into the “Y" track had diverged or been so far apart 
that they would drop between the rails? A. Yes. Q. Indicating that they 
had passed upon the stock rails, what is known as the two stock rails, the 
flanges of the north wheel between the north stock rail and the switch point 
and the flanges of the south wheel likewise between the south stock rail and 
the south switch point? A. Yes. Q. Indicating that the switch points were 
sufficiently away from the stock rails to allow the wheels to pass between the 
stock rails? A. Just a minute. There is a distinction with a difference there 
You say the wheels, if you will say the flanges of the wheels— Q. Yes. A. 
I thought that is what you meant. Q. To allow the flanges of the wheels to 
pass between the switch points and the stock rails? A. Yes.

The Judge, however, proceeded as follows:—
If you accept the evidence which these three men give it seems to me i 

is so obvious that it did not call for the expression of an expert opinion of 
anybody that the accident happened because of this open switch. There is 
really not much need for you to go any further. There is the scoring of the 
ties by the wheels when they left the track, when they left the rails, some 
sixteen or seventeen feet to the east of the switch, just the point that would be 
the proper place to look for the train to have left the tracks if the accident 
occurred in the way in which it has been described. So that if you accept the 
evidence of these men and come to the conclusion that the accident happened 
because that switch was open, then you have accomplished something. The 
question then for your decision would be this, was that switch open through 
the negligence of any employee of the railway company, or was it opened by 
someone who had not any right to oj>en it and who did it either maliciously or 
because he was crazy? There is no person here who has given evidence before 
you who has assumed to tell you how that rwitch was opened. No person 
who gave evidence before you saw it opened. All they can do is to describe 
the condition they found after the wreck, when the switch was unquestionably 
open, if their evidence is right. You are entitled to draw such inference from 
that evidence as you think the evidence justifies. It is very often impossible 
to find an exact reason for anything in the direct evidence that is given before 
you. I feel quite justified in saying that in my opinion all the evidence that 
could be given has been given in this case, except perhaps the evidence of the
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man by whom this switch was opened and who apparently is not known to any 
lierson, and you are entitled to draw such inference from all that evidence as 
that evidence will j istify. You are entitled if you think the surrounding cir
cumstances warrant it in coming to the conclusion that some employee of the 
railway company in a fit of absent-mindeflness or carelessness having turned 
the switch for a perfectly legitimate purpose neglected to return it to its proper 
position and secure its position by the locking of it. You are entitled to draw 
the inference if the facts warrant it that that is not so, that on tiie contrary 
some person who had not any right to do it did this thing.

He then proceeded to discuss the evidence. Referring to the 
evidence of Macdonald, the brakeman of the excursion train, and 
.Iordan, the section foreman, he said:—

Practically all there is in his (Macdonald’s) evidence is this, that the lock 
of the switch was all right. He set the lock on that Saturday night. Of course, 
that was twenty-four hours before this accident happened, and all sorts of 
things may have taken place in that interval of time between the time he set 
the lock and the time of this accident. Then there is Jordan, the section 
foreman, who insjxtcted the switch on the Sunday morning some time, and 
found it all right.

Then he asked the jury:—
Can you say upon this evidence without more, and that I think is all the 

evidence that there is on the subject that that switch was in that condition 
through some negligence upon the part of the railway employees? If so, 
undoubtedly this defendant company is guilty of negligence, negligence of its 
employees and must he held responsible.

He then proceeded to discuss the possibility—upon the evidence 
—of an inference being made that some malicious person had 
opened the switch.

Next he proceeded to discuss the question whether the engineer 
who was also killed might not have l>eon negligent in proceeding 
through the switch when the git'en light may have lieen out and. 
although he indicated on strong opinion that it was unlikely that 
the light was out for he would not have gone ahead in tliat case, 
yet he clearly indicated to the jury that it was open to them to 
find such negligence, although no such charge of negligence was 
given in the particulars of negligence of the plaintiff.

Then after discussing the possible amount of damages he left 
three questions to the jury, which, with his words of explanation, 
were as follows :—

(1) Was the death of Horner caused by the negligence of the defendant? 
There is a plain simple question to which your answer will be yes or no. If 
you answer this question and you say no to this question you need not bother 
about the other two, because that settles the case; there is nothing more for 
you to consider. If you say yes, then I ask you to consider: (2) In what did 
such negligence consist? In answer to that question you will state the particu-
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lar negligence which you think resulted in the death of this man. Then the 
third question is: (3) If the plaintiff is entitled to recover, what amount of 
damages is she entitled to recover?

Then after some objections to his charge by counsel for the 
plaintiff, he recalled the jury and told them this:—

I told you at the start of my charge that the plaintiff, by the simple proof 
of the fact that this accident had occurred, had imposed upon the company 
the onus of proving that it did not occur through its negligence. I think I 
made myself quite plain as to that. And it follows from that, of course, that 
if the company has not satisfied you that the accident did not occur through 
its negligence then it did not discharge that onus, and the plaintiff is entitled 
to a verdict.

The jury answered “yes” to the first question. To the second 
they said:—

()f switch known as west main track switch leading to the “Y” at Peace 
River Junction not being properly set and locked causing the derailment and 
wreck of train known as extra east No. 2047.

And they assessed the damages at $25,000.
The objections raised by the notice of appeal were: (a) that 

the presiding Judge should have withdrawn the case from the jury 
at the close of the plaintiff’s case; (b) that there was no evidence 
that the defendants were guilty of negligence; (c) that the verdict 
was perverse or due to a misunderstanding of the Judge’s charge; 
(d) excessive damages; (e) that the answers to questions 1 and 2 
were not a finding of negligence on the defendant’s part, and (f) 
that the doctrine of res ipsa loquitur does not apply to master and 
servant cases.

Taking the last of these objections first, I am of opinion that it 
cannot l>e sustained. As I understand the doctrine it simply 
amounts to this, that in certain actions for negligence the plaintiff 
is permitted to prove certain facts which constitute the accident 
and then to contend: “These facts shew on their face that there 
must have been negligence and the defendant must shew that he 
was in fact guilty of no negligent act causing or contributing to the 
accident.” In other words, there being a primA facie case of negli
gence shewn the burden lies upon the defendant to rebut that case. 
The plaintiff is not bound in these cases to discover and disclose 
to the jury the precise cause of the accident, t.e., the precise act 
or omission which directly caused it. If the defendant can do so 
and can convince the jury that that act or omission was not 
negligent on his part in the circumstances then of course the primâ
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facie case for the plaintiff is rebutted. The eases in which the doc- ALTA. 
trine may be taken advantage of by the plaintiff are various of 8. C. 
course but one class of cases is that in which the instruments and Horner

machinery during the management and operation of which the *■ 
accident occurred are under the power control and inspection of Northern 
the defendant, so that it is he, if anyone, who is in possession of Co 
the only available information, and we have a case of this class sn»ri. j. 

now before us. Undoubtedly if the deceuBed had liecn a passenger 
the doctrine could have been applied. The objection is that he 
was himself an employee, using and operating or aiding in the use 
and operation of the instruments and machinery in question. If 
the doctrine of common employment were in force in this juris
diction it is obvious that a strong argument could lie made against 
the applicability of the doctrine. But now that the master is 
rcsjionsible to his servant for the negligence of a fellow servant,
I can see no reason in the existence of the relationship of master 
and servant for refusing to apply the doctrine of res ipsa loquitur 
if the case is one in which it would otherwise apply. Indeed, it 
appears to me to be dangerous to attempt to make the applicability 
of the principle depend ui>on any general rule. It simply ought 
to be applied where it is just and right to apply it. I do not find 
any satisfactory authority for the proposition that the principle 
cannot be applied in my case as between master and servant.
The case in Paterson v. Wallace (1854), 1 Macqueen, 748 (H.L.), 
though quoted by 21 Hals., page 439, note m., docs not seem to me 
to touch at all the real essence of the principle because it was clear 
on the facts there that the deceased knew and complained of the 
danger shortly before the accident and yet seemed possibly to 
have rashly walked into it. Even as it was, the decision reversed 
the trial Judge who had withdrawn the case from the jury and 
ordered a new trial.

With respect to the fifth objection, I am unable to discern any 
intelligible difference between it and the second, while the first 
and second are also, I think, substantially the same.

Substantially, I think, the objection raised against the verdict, 
aside from the amount of damages, is this, that there was no evi
dence of negligence to submit to the jury, and that the actual 
negligence found by them in their answer to the second question 
could not in the circumstances be reasonably considered as 
negligence at all.
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Other than that contained in the last objection vith which 
I have already dealt there was no objection raised either in the 
notice of appeal or upon the argument to the Judge’s charge to 
the jury.

With respect, it does appear to me, however, that the Judge 
went, perhaps slightly, astray in his explanation of the way they 
should apply the doctrine in question to the facts in evidence. 
As will appear from the passages quoted above, he undoubtedly 
considered the “res” which “spoke of itself,” t.e., which raised 
the presumption of negligence to be the mere fact of the derail
ment, and he stated to the jury that the plaintiff had brought 
forward no evidence to explain its cause. He apparently over
looked the passage from Irwin’s examination which I have quoted. 
He did, however, leave the whole examination with them with a 
plain suggestion that they rend it for themselves and see if they 
could find anything else in it. Nevertheless his charge was through
out, except jxissibly one passage, based uj>on the assumption that 
the mere fact of derailment furnished a presumption of negligence 
Whether the defendant could not properly have complained of 
that direction is a grave question in my mind in a case where the 
l>erson injured was not a passengei but an employee upon the 
train derailed. It must be remembered that all three men working 
on the engine were killed. Were it not for the position of the point' 
we would not know what the plaintiff himself may have done, ami 
whether some unusual and improper act of his own, in connection 
with the operation of the engine, may not have caused the accident 
to happen.

Looking at the case after a long and careful examination oi 
the reported evidence, I think I should have preferred to take the 
fact of the misplacement of the switch point as the “res,” which 
would raise a presumption of negligence which the defendant 
would be called upon to rebut upon the ground that the condition 
of the track was something with which the plaintiff could not 
possibly have had anything to do, and which was entirely under 
the control of other employees of the defendant, and that, unless 
the defendant satisfied the jury that that condition was not due 
to any negligence of any of those other employees, the plaintiff 
could succeed if the jury considered the presumption strong enough 
in the plaintiff’s favour to justify them in adopting it as a satis-
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factory basis of inference—a matter undoubtedly always and still 
within their judgment and discretion.

But the trial Judge did adopt the tact of derailment as the 
basis of the ixjssible presumption, and while it was |)erhaps open 
to the defendant to question the correctness of this course, it seems 
to me to lx1 clear that the jury practically adopted in their own 
minds the view I have just suggested and held that the whole facts 
of the ease, including the fact of derailment and the fact which 
admittedly was the immediate cause of it, viz., the condition of 
the switch points furnished to their minds a presumption of negli
gence which the defendants had not satisfactorily cleared away.

It is i>ertinent, I think, at this jx»int to observe that there 
seems to me to be something rather illogical, in a case where res 
ipsa loquitur applies, in asking the jury to say in w hat particular 
act or omission the negligence consists unless there be added to the 
question the condition “if you can discover from the defendant’s 
evidence what that was”; Ixxuiuse with the mere question as asked 
without such condition attached, it appears still to throw upon 
the plaintiff the burden of proving the precise cause of the accident, 
a thing which the very basis of the doctrine smns clearly to indi
cate that he is not bound to do. I confess that 1 prefer the view 
of Farwell, L.J., in Xewberry v. Bristol Tramways, 107 L.T. 801, to 
that of the other two members of the Court. He there said, at 
p. 804:—

The real issue is whether the defendants have proved affirmatively that 
they have done everything that skill and care can provide; not whether the 
plaintiff has himself proved some specific case of omission if the evidence given 
by the defendants permit of the finding that everything i>ossible has not been

In the present case I think the answers of the jury substantially 
amount to this: You say we may, if we think right, infer negligence 
from the fact of derailment. But we know that the actual immedi
ate cause of that was the condition of the switch points, anti taking 
everything together, we do infer the existence of negligence, and 
when you ask us in what the negligence consisted, all w'c can say 
is that it consists in the mere fact of the switch joints being open 
when that train was coming along, and we do not think that the 
defendants have shewn that they exercised due cure to avoid that 
situation. To what precise negligent act or omission of the defend
ant this was attributable, we do not say, but there must have been
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some such aft or omission or the condition would not have existed.
1 think that is dearly what they meant, and that that is suf

ficient to sustain the verdict of liability.
The only jtoasihle ground u]xm which such a verdict could hi 

attacked seems to me to be this, that the jury ought to have found 
u|K>n the evidence that the defendants had satisfied the burden 
thrown u[>on them. That, however, was in my opinion entirely 
for the jury to decide.

It is suggested tliat the jury were bound to accept the evidence 
of the brakeman that he had locked the switch the day before, 
and of the section foreman that he had found it properly locked 
when he inspected it altout noon. The brakeman was not cross- 
examined and the case of Browne v. Dunn, 6 R. 67, is referred to. 
I do not know why that case was not reported in the regular reports 
and there may lx- a reason for it. It is to lie observed that in the 
case in the Supreme Court of Canada in which Browne v. Dunn 
was followed, viz., Veters v. Verras (1909), 42 Can. S.C.R. 244, the 
witness in question was himself a party, and there was no jury. 
I can understand why the reasoning of Browne v. Dunn might 
apply in such a case, but I confess with profound respect that 1 
fail to appreciate the necessity for such tender regard for the 
interesta of a mere witness who has no real interest in the litigation 
at all. The whole reasoning of the case is based upon a supposed 
unfairness to the witness in not letting him know that it will I*1 
suggested to the jury that they may not believe him. Why his 
interests should override the interests of the parties litigant 1 
really fail to understand. So far as the parties here are concerned 
I think there will be found frequent questions by counsel of the 
plaintiff at least to other witnesses which plainly suggested that 
the plaintiff was casting doubt u]>on the question whether the 
switch had liecn locked. It is true that it appears from the Judge’s 
charge that counsel for the plaintiff, in his address to the jury, 
did not impugn the honesty of the w itnesses, but it also appears, 
plainly, that with respect to some of the other witnesses the Judge, 
although commending their apparent honesty, told the jury that 
they were at liberty to accept their evidence or not as they pleased, 
and I think it not unnatural that the jury might apply that remark 
to the evidence of the witnesses generally. Moreover, if I had 
been a juryman, listening to the brakeman as he told of locking
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the switch in the words I have quoted, I would certainly have 
doubted his sincerity and would have concluded that he was 
speaking, not from any then present recollection, but, from his 
usual course of procedure and perhaps from a desire to screen 
himself from a very grave charge1 of criminal negligence if he 
confessed to an omission of duty; with respect to Jordan, he was 
cross-examined, if not upon the precise point, at an)' rate upon 
other points nearly related, in such a way as to suggest doubt as 
to the accuracy of his statements.

Jurymen are themselves at liberty to ask questions and they 
did so of some of the witnesses in this case. I cannot think that 
they can properly lie held to have erred if they took the view of 
the brakeman's evidence that I have ' suggested and silently 
suspected it and refused to accept it finally simply because the 
plaintiff’s counsel did not cross-examine him.

And I gravely question whether it is not more unjust to the 
plaintiff to raise the point of Browne v. Dunn, 6 R. 67, against 
her, though it was not cited or the point of it referred to on the 
argument, than it was to the defendant to omit to cross-examine 
a witness who gave such evidence as the brnkeman and then to 
suggest on appeal that the jury may have disbelieved him.

The trial Judge did not tell the jury that they were bound to 
believe the brakeman, and the objection I am now considering 
amounts, in effect, to a charge of non-direction to the jury. If 
they were necessarily bound to believe him, as a matter of law, 
they should have l>een told so by the trial Judge, when plaintiff’s 
counsel would have had an opportunity before verdict of contesting 
the point. Clearly the jury considered they had a right to believe 
him as well as Jordan, or not, as they pleased, in which opinion 
I think they were right.

That being so, I am unable to discover any reason for saying 
that the jury could not reasonably have refused to be satisfied 
that there was no negligence on the part of the defendant. They 
might, upon the evidence, quite reasonably, I think, infer that 
when the other train passed eastward on Sunday morning the 
north point of the switch just happened to be close enough at the 
moment for the first flange to catch it, in which case the pressure 
of the south wheels might keep it close enough until the train 
passed. It is true that there was a hint of the possibility of
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The theft of the hand ear in the afternoon, at a point some 

miles eastward and its taking still further eastward, would not, 
in my opinion, he sufficient to justify a reasonable inference that 
another different crime had been committed, and in any case it 
was open to the jury, as they undoubtedly did in view of the 
Judge’s charge, to take that hypothesis into consideration and it 
was for them to deal with it.

On the general aspect of the case, I think the observations of 
Palles, C.B., in the east1 cited an* also very pertinent and present 
a sound view of the law.

I therefore think that the verdict of liability cannot be disturbed.
As to the quantum of damages allowed, I am certainly dis

satisfied with it even after the reduction to $20,(XX) made volun
tarily, ami as I understand absolutely and finally, by the plaintiff. 
But I see at present no safe ground upon which we could interfere 
with it, and in view of the opinions of the other members of the 
Court with respect to the whole case I see no advantage in discuss
ing the matter in detail.

I would dismiss the appeal writh costs.
Beck, J.:—The application and meaning and effect of theBeck. J.

so-called doctrine of res ipsa loquitur is raised. It was raised at 
the trial. At the conclusion of the evidence for the plaintiff, 
counsel for the plaintiff said: “We rest here, my Lord, and rely 
upon the doctrine of res ipsa loquitur.”

Counsel for the defendant moved to dismiss the action mai nix 
on the ground that that doctrine does not apply as between 
master and servant. The trial Judge refused to dismiss the action 
and the defendants called evidence.

The trial Judge in addressing the jury made these obser
vations:—

The position that the plaintiff took was practically this: Here is a railway 
system which is owned and operated by the C.N.R. Co. Here is a train which 
was under the management of employees of that company. All we know 
practically is this, that that train ran off the track at Peace River Junction
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and in oonaequenoe of that Horner was killed. It is not for us to know how that 
occurred, we are not supposed to be familiar with all the details of the railway 
system at that point or any other point, those are things which arc practically 
within the knowledge of the defendant company itself. All we know is that 
an accident occurred, that the train ran off the track, the man was killed, 
that is a thing which would not have occurred if due care had been exercised, 
if everything had been all right, and for that reason we simply content our
selves with shewing that this accident did take place and that this death 
resulted, and we call upon the defendant to prove that that did not occur 
through any negligence upon its part. 1 here is a Latin maxim which is much 
used in the law which means in English: “The thing itself s|ieaks," that is to 
say, here is the accident which takes place, it sjx-aks for itself, and that is 
all we are called upon to prove. There was a duty on t he company to exercise 
care. The circumstances in which Horner’s injuries were sustained were such 
that with the exercise of the necessary care the accident would not have 
ha|)|iencd. In my view of the law that shifted the burden on to thp defendant 
of proving that the accident did not occur through its negligence, and so in 
accordance with the ruling which I gave at the close of the plaintiff’s case, 
the defendant then took up the burden of shewing as well ns it could just how 
this accident hup|>cned. Now I think I may say with perfect propriety that 
in my opinion the railway company has acted with great candour and with 
great fairness in the number and class of the witnesses whom it has placed 
before you. It seems to me that they practically exhausted the witnesses who 
were able to cast any light upon this tragedy, and it is to l>e commended for 
that. Those men who were called were without exception all employees of 
the railway company. There has not been a suggestion made against their 
perfect honesty, and 1 am very glad that that is so. These men struck me 
as being fair-minded, honest, intelligent men, who gave the evidence they did 
give with jxtrfeet candour and straightforwardness. That is my opinion of 
them. You may have a different opinion. I am simply expressing my own 
opinion, but there is no suggestion that simply because they are employees 
of the railway company they twisted their evidence to suit the purposes of 
their employer. We all know, in these days at any rati», that the sympathies 
of railway men are just as apt to be with each other as they are with their 
employer.
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It is for you to say now', ujx>n a review of all of the evidence, whether in 
your opinion this unfortunate accident occurred through the negligence of the 
railway company.

There are some suggestions made as to how it occurred, etc.

Then ho gives a vory full survey of the facts, leaving it to the 
jurv to form their own conclusion, but submitting to them tin 
following questions: —

(1) Was the death of Horner caused by the negligence of the defendant? 
(2) In what did such negligence consist? (3) If the plaintiff is entitled to 
recover, what amount of damages is she entitled to recover?

The jury answered these questions as follows:—
25—56 d.l.r.
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(1) Yea. (2) Of switch known as west main track switch leading to 
tike “Y" at Peace River Junction not being properly set and locked, causing 
the derailment and wreck of train known aa extra east No. 2047. (3) 125,000.

The English and Irish cases on the doctrine of res ipsa loquitur 
are to a large extent collected, examined and discussed in the Irish 
ease of Coughlan v. Monks, [1918] 2 I.R. 306—Court of Ap]x-:il 
affirming Court of King’s Bench—to which my brother Ives has 
called attention.

The Ameiicun cases, with some others, are discussed at great 
length in the first 249 liages of vol. 1917 E. of the Lawyers’ Reports, 
Annotated. There is also a very useful note of Canadian and 
other eases in 23 Can. Ry. Cases, pp. 305 et seq.

Though the maxim is general in its terms it has l>een restricted, 
in treating it as a doctrine, so that its meaning is now settled to Iw- 
this: “Where the thing is shewn to lie under the management of 
the defendant or his servants and the accident is such as, in the 
ordinary course of things, does not hapi>en if those who have the 
management use proper care, it affords reasonable evidence, in tin- 
absence of the explanation by the defendants that the accident 
arose from want of care,” per Erie, J., in Scott v. London d St. 
Katherine Docks Co. (1865), 3 H. & C. 596, at 601, 159 E.R. 605.

Once the circumstances surrounding the accident bring it 
within the rule, ahd, therefore, once a prima facie case is made out 
which ought to lie left to the jury, it seems settled that the jury 
are not bound as a matter of law' in the absence of any eviden- 
on the defendant's behalf to find for the plaintiff ; for it is a can 
inference of fact not presumption of law . The weight of Ann 
authority seems to l>e to the effect that even in a case in wrhi< « 
rule applies, the burden of proof throughout the case rent i|m>ii 
the plaintiff. The English decisions appear to support a w lmt 
different proposition, namely, that the burden is cast upon tin- 
defendant of displacing the prim A facie case of negligence- 1 y 
evidence leading to the conclusion that there was no negligence on 
his part. This seems to lie the correct view and to be impliedly 
laid down by the Privy Council in McArthur v. Dominion Cartridge 
Co., [1905] A.C. 72.

In some jurisdictions it has been held that the rule has tu» 
application in cases between master and servant ; but it seems that



55 D.L.R.] Dominion Law Reports. 363

the ground givvn for this is the doctrine of common employment, 
which has been alrolished in this jurisdiction, and the cases already 
cited seem to reject the distinction.

In view of the law lieing as I understand it, I think the law and 
the facts were excellently put to the jury by the trial Judge; and 
in fact no exception was taken to his charge nor to the questions 
he submitted to them.

It seems to be quite clear that, in a case to which the doctrine 
re* ipse loquitur applies, the circumstances may be such as to make 
it im|)ossible to say what was the precise fault which caused the 
injury; and in such eases it is not necessary for the plaintiff to 
prove it and obviously the jury could not answer the question: 
"In what did the negligence consist?"

In the present case the jury evidently attempted to give an 
answer to this question without being obliged to do so; and their 
attempted answer is not to the point. It leaves the precise fault 
undetermined, and probably in their view it was not possible of 
determination ; and on the whole evidence I think this a reasonable 
view. Had the jury found a general verdict for the plaintiff with 
damages, I think it could not be disturbed. They have expressly 
found negligence. The)' may have done so because they were not 
ready to believe some of the witnesses on l>ehalf of the defence. 
They were at liberty to do so. We cannot tell. I think the answer 
to the second question can be and ought to be disregarded as 
valueless. For these reasons I would uphold the verdict for the 
plaintiff.

As to the damages, they have been reduced by unconditional 
abandonment of $5,000, leaving the amount for which the plaintiff 
is entitled to sign judgment or issue execution as the case may l>e, 
$20,000. This practice we established for this Court in Collant v. 
Armstrong (1913), 12 D.L.R. 368, 6 Alta. L.R. 187, where we 
distinguished Wall v. Watt, (1905) A.C. 115. This practice accords 
with the old practice to be found referred to in the law Lexicons 
under the title Remittit damna or Remittitur damnum and some 
learning on it can be found in 1 Wms. Suund. 285-6, 85 E.lt. 
371-2-3.

The $20,000 seems large, but I fear there is no ground upon 
which it can be reduced.

I would therefore dismiss the appeal with costs.

Canadian 
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Ives, J.:—This is an appeal from the judgment of Walsh, J., 
sitting with a jury.

This action is brought to recover damages for the death of 
plaintiff’s husband. He was killed on July 6,1919, while employed 
as a brakeman on defendant's train No. 2047 which was derailed 
at Peace River Junction by running into an open switch on defend
ant’s track. The trial Judge held, and I think rightly under the 
circumstances here, that the principle res ipso loquitur applied. 
It should l>e noted here that after the argument as to whether the 
rule applied and before the defence offered evidence the plaintiff’s 
counsel applied for leave to lead further evidence to obviate tin- 
necessity of relying upon the rule and though the defendant's 
counsel stated that he would call Mr. Irwin, defendant’s superin
tendent, as a witness, plaintiff’s counsel answers as to getting his 
evidence by cross-examination : “That would not at all meet the 
IMiint that we have in consideration. We want to Ik* i>crmittcd 
to put in these questions—from the examination for discovery of 
Mr. Irwin—as part of our original case and not in any resect or 
by way of cross-examination.” Ix*ave having been granted one 
of the questions put in was: “Q. When prior to the amdent was 
the switch in question last operated? A. 17.20 o’clock, July 5th. 
That would be 5.20 p.m.” Now this evidence is clearly part of the 
plaintiff’s ease and is nowhere contradicted. The employee 
brakeman, Macdonald, whose* train used this switch, as stated by- 
Mr. Irwin, was called by the defendant and his evidence was that 
after his train had passed through he set the switch properly for 
main line and locked it and he was not cross-examined. See 
Broume v. Dunn, 6 Reports 67. The defendant called its section 
foreman, one Jordan, who had charge of the section of track in 
which this switch is. He stated that he had inspected his section 
on the morning of July 6, the day of the accident, and inspected 
this switch about 11 o’clock a.m. ; that it was properly set for main 
line and locked. It was his business to insjiect this switch and 
track. The defendant's train No. 2147 east bound passed over this 
switch, that is against it, about noon of July 6. The train crew of 
No. 2147 were called by the defendant and say the switch was 
properly set. Fallon, the engineer, says that if it had not been it 
would have derailed his train. This same train, 2147, and crew 
returned west over this switch about an hour lx*fore the accident,
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and while Fallon and his fireman, Wellington, say the switch was 
properly set, their train, westbound, would lx> going with it and, 
even if it were open, would automatically close it, without accident.

In his charge to the jury the trial Judge speaks of the witnesses 
called by the defendant in response to the burden of proof shifted 
to it by application of the rule re* ipsa loquitur and says:—

Now I think I may say, with perfect propriety, that, in my opinion, the 
railway company has acted with great candour and with groat fairness in the 
number and class of the witnesses whom it has placed before you. It seems 
to me that they practically exhausted the witnesses who were able to cast 
any light on this tragedy, and it is to be commended for that. These men 
who wen; called were, without exception, all employee»of the railway company. 
There has not been a suggestion made against their perfect honesty, and I 
am very glad that that is so. These men struck me as being fair minded, honest 
intelligent men, who gave the evidence they did give with pertuct candour and 
st raightforwardness. That is my opinion of them.

No objection was taken to this.
The questions left to and answered by the jury were*:—
(1) Was the death of Horner caused by the negligence of the defendant? 

A. Ves. (2) If so, in what did such negligent^ consist? A. <>f switch . . . 
not being properly set and locked causing the derailment and wreck of train 
known as extra east No. 2047.

Having regard to the evidence1 ami to the Judge's charge to the 
jury, I cannot interpret the jury’s answer to the 2nd question as 
anything more than a finding that it was an open switch that caused 
the accident. I cannot construe it ns fixing the defendant with 
responsibility for the state of the switch unless uixm the principle 
that defendant was an insurer. The burden ui>on the defendant 
was to prove that it exercised all due care in the construction, 
maintenance and operation of its plant at this point reasonably 
necessary to safety under the surrounding circumstances, one 
of the circumstances lieing that Homer was an experienced railway 
man.

If the jury meant to fix the defendant with resixmsibility upon 
the bald fact that this switch was open it must follow that the 
only answer would l>e the continuous presence of a switchman at 
this point but under the circumstances disclosed in evidence I do 
not think the law demands that degree of care.

I would allow the appeal with costs and dismiss the action 
with costs.

Appeal dismissed, the Court being equally divided.
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Supreme Court of Canada, Idington, Duff, Anglin, Brodeur, and Mignault, JJ 
November 23, 1920. .

Specific performance (§ I A—3)—Sale of fruit—Contract—Definite -
NESS AS AFFECTING—REFUSAL TO DECREE—REASONABLE PRK I 
FOR GOODS BOLD—REFERENCE TO ASCERTAIN.

The vendor (appellant) agreed in writing to sell the crop of fruit in 
his orchard for a period of several years, the price being the “Market 
price of such fruit in each year.”

The Court held, reversing the judgment of the British Columbia Court 
of Appeal and sustaining the trial Judge, tliat the parties never were 
ad idem us to what was to be the market price and that they never had 
in fact arrived at a contract in terms of which specific performance could 
be decreed, but that the vendor was entitled to recover a reasonabh 
price for the goods sold and that there should be a reference to ascertain 
what this should be.

[Kidston v. Stirling & Pitcairn (1920), 53 D.L.R. 29, reversed. See 
also annotations on Specific Perfomiance, 1 D.L.R. 354, and 31 D.L.R. 
4S5.)

Statement. Appeal by vendor from the British Columbia Court of Appeal 
in an action on a contract for the sale and purchase of fruit. 
Reversed.

E. Laflcur, K.C., and 1C. //. D. Ladner, for appellant.
1C. J. Taylor, K.C., for respondent.

idington, j. Idington, J.:—I am of the opinion that this appeal should be 
allowed in respect of three of the s]K*cific matters in question.

In the first place, I cannot find anything in the interpretation 
and construction of the several respective contracts made between 
appellant on his own behalf and on behalf of the two others In- 
represented, which should maintain the application of the partic
ular “sliding scale” put forward in the evidence as the only one 
fitted for determining the rights of the parties.

It was neither expressly nor impliedly incorporated in any 
of the said contracts or in the terms u]>on which the appellant was 
admitted as a shareholder or director of the respondent.

It was not put forward in the negotiations as a final deter
mination for the term of the ensuing 7 years these contracts were 
to run; but simply as an illustration of the mode in which the 
respondent had for a year or two, then past, been trying to adjust 
the yearly settlement of its accounts with those selling their 
products to it.

It was not applied for such purpose in regard to the first year’s 
entire products sold the respondent under the contracts now in 
question.

CAN.

8. C.
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Indeed it is doubtful if it was applied as to any material j>art 
of such products.

In order to help the Court in the interpretation of an 
ambiguously written contract, extrinsic evidence may be given 
of the surrounding circumstances under which it was entered into.

The identity of the object which the parties had in view, as 
well as the identity of the subject matter with which they were 
dealing, may be better understood when read in light of such 
surrounding circumstances.

For example, take one of the contracts before us which reads as 
follows:—

Agreement made (in duplicate) this twenty-ninth day of May, A.D. 1914,
Between
John Kidston (hereinafter called the vendor) of the one part and
Stirling & Pitcairn Limited, a body corporate duly incorporated under 

the Statutes of British Columbia, and having its head office at Kelowna, in 
the Province of British Columbia, (hereinafter called the purchasers),

of the other part.
Whereby it is agreed as follows:—
The vendor will sell and the purchaser will buy the crop of fruit now 

growing or to be grown on the trees of the orchard of the vendor as present 
planted, situate near Vernon, in the Coldstream Municipality, for a period 
of seven (7) years from the First of May, 1914.

The purchase price shall be the market price of such fruit in each year.
The vendor shall pick and gather the said fruit in due course, and when 

sufficiently mature for the purjKMc of gathering and taking the same, shall 
deliver the same to the purchaser’s warehouse, reserving such fruit as may 
be required for the use of the ranch.

Signed, scaled and delivered,
John Kidston

(Vendor).
Stirling & Pitcairn Ltd. 

(Purchasers).
In the presence of
E. C. Kidston.
Others in question are on same form.
The “purchase price” as thus defined when using the words 

“the market price of such fruit in each year” is capable of several 
distinctly different meanings.

Was it to be the market price in the nearest town on the day 
of delivery for each respective kind and quantity and quality as 
delivered and to be paid in cash on delivery?

Or was it to be determined by means of arriving at some average 
price for the fruit season for each kind and grade in quality of 
each kind?

CAN.
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And was that to be according to what the application of fair 
dealing and i-easonableness applied to the course of business in 
each year would disclose?

In the latter alternative, or something akin thereto, a knowledge 
of the surrounding circumstances would materially assist in 
understanding what the parties were about.

That once discovered would in its turn doubtless admit of the 
application of proper methods to demonstrate what would be fair 
and reasonable methods of determining what had been the market 
price for any given year.

What is fair and reasonable often can be applied in law to help 
out what the parties have inadvertently failed to make as expressly 
clear as a Court might desire.

It is even conceivable that a “sliding scale” of some kind may, 
when the accounts come to l>e taken, be found a valuable auxiliary 
to work out the result to l>e determined.

Hut it never would Ire permissible to act upon the theory that 
the “sliding scale” mentioned above had become incorporated in 
the foregoing contract or the others in same form.

Had it been demonstrated that the said “sliding scale” had 
been, to the knowledge* of all the parties, actually applied without 
objection as a factor in determining the price for the year (in July 
of which the contract was executed though dated in May), it 
might have Ireen possible, acting upon many decisions which rest 
upon what the parties did immediately after the execution of tin- 
contract, and in pursuit thereof as a means of determining whiit. 
they had in fact intended by the language used.

It is not pretended that the said “sliding scale” is commonly 
used in carrying on such business as in question herein.

In short, I can find no ground upon which to rest the provision 
in the formal judgment of the Court of Appeal (1920), 53 D.L.K. 
29, for the application of the said “sliding scale," and would 
allow the appeal.

There is much to lie said in favour of the course of dealing 
which both parties agreed in and adopted immediately after 
execution of the contract as demonstrating that both adopted tin- 
view that what was in fact intended to be the market price was to 
lx» the result of respondent’s marketing elsewhere than in British 
Columbia, and that to t>e determined by deduction of expenses and
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a fair commission. I think that is likely to lx* lx»st determined by ( AN-
a referee proceeding on the basis of what was fail and reasonable. s. c.

In the next place, I think that the trial Judge was right in allow- Kidm-on 
ing the plaintiff, now- appellant, the sum Of $562.50 balance due for ^
dividend on his stock. &

The contention that the first payment of 11,500 account 50 ^Ltd*
shares of stock must be first applied in payment of the premium. -----
sitniK to me quite unfounded whether we look at the nature of the 
purchase or the letter of appellant appropriating the money and 
receipt of the secretary of respondent expressly putting it as 
*30 i>er share.

It is quite true that the late Mr. Pooley’s record of his way of 
looking at the payment was in accord with what the respondent 
contends, but that is by no means clear in what he submit ted to 
the appellant.

The judgment of the trial Judge ought to be restored. The 
appeal ought to l>e allowed on this case with costs throughout 
to the appellant.

The respondent brought an action against the appellant for 
specific performance of said contract.

I am unable to find any ground in evidence herein upon which 
such jurisdiction can be exercise! if regard is had to the principles 
which have settled the limitations of the exercise of such juris
diction.

The adequate and usual remedy of recovery for damages for 
breach of contract was ojx»n to the plaintiff in that connection.

The many complications involved in the performance of the 
contract and to be pursued in the remedy given by means of six*cific 
performance, were such as to bar a resort to that remedy.

The ambiguous nature of the contract of which so many 
varying views have been taken render specific ]x‘rfoimancc 
inappropriate.

I need not continue my list of serious objections to the exorcise 
of such a mode of relief, but may In* i>ormittcd to refer to the 
authorities cited on p. 20 et wq. of Fry on Specific Performance.
4th ed., relative to my first objection; to p. 38 et *eq. of the same 
work relative to my second and to p. 294 et tteq. of same work, as 
well as foregoing, in relation to the third objection I take-.
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The interim injunction which was granted was only ancillary 
to the specific performance which was sought, and that should 
have ended with the proper dismissal of the action by the trial 
Judge.

Another injunction of a similar nature was granted in the Court 
of Appeal pending the hearing of appeal thereto.

That of course falls, or should fall, in my opinion, with tin- 
failure to establish a right to specific performance, which, I repeat. 
is the remedy specifically sought in and by the said action.

If the relief by injunction is to be held as sought independently 
of the right for si>ecific performance, then I can find no authority 
that would entitle respondent to such mode of relief in such a case 
as presented.

The authorities on that head arc collected in Kerr on Injunc
tions, ch. 10, wherein, or in reports of later cases, I can find none 
to uphold such a contention.

The respondent relies upon the decision in the cast1 of 
Metropolitan Electric Supply Co. v. (Under, [1901] 2 Ch. 799, 
which I respectfully submit does not, in its essential features, 
dependent upon a statutory obligation and a covenant, of which 
the practical effect was to maintain the right of the company to 
carry out that obligation, maintain the right to an injunction 
herein.

It does not, in my mind, present very' much resemblance to 
the features of this case. Yet of all of those cited, on behalf of 
respondent, it, in principle, comes nearer than any other cited on 
its behalf, to touching the operation of the principles involved.

The decision of Sir (leorge Jessel in the case of FothergiU v. 
Rowland (1873), L.R. 17 Eq. 132, is almost exactly in ixfint in 
this, and is adverse to the respondent herein.

In conclusion, I think the action for specific ix'rformance was 
rightly dismissed by the trial Judge, and that dismissal should 
be restored with costs throughout.

The respective counsel for the parties hereto arc agreed that 
there is no local statutory' provision under which the damages for 
breach of the undertaking given on the obtaining of the said injunc
tions can be dealt with herein.
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They are also agreed that respondent obtained the delivery of 
the crops of fruit for the balance of the 7 year period, whether or 
not as result of an injunction, which I hold should not have been 
granted, is not clear.

The appellant’s action, according to my opinion, must l>e 
maintained, but whether it covers anything beyond the time up to 
when begun, and thus the later results to be decided thereafter, 
I refrain from dealing with.

There is thus ample room for a fine crop of litigation.
I would allow the appeal and meantime dismiss the action for 

specific performance, with costs throughout, and I would direct a 
reference similar to that which the trial Judge directed, but guard
ing against his expression that there was no contract.

1 think there was a contract which may be well illuminated by 
the conduct of the parties relative thereto, whilst excluding the 
sliding scale in question, and applying the doctrine of what is fair 
and reasonable which helps so much under our law in the 
administration of justice.

Duff, J.:—My conclusion is that the trial Judge was right in 
his finding that the parties had never arrived at a contract in terms.

On the other hand, fruit, the property of the appellant, was 
received and disposed of by the respondents in circumstances 
which exclude the hypothesis that they were not to pay for it; 
and it follows, of course, that the appellant is entitled to recover 
from the respondents a reasonable price. My conclusion is that 
the trial Judge's judgment directing a reference to ascertain the 
value of the fruit understood in this sense should stand. I adhere, 
however, to the view expressed in the argument that the dealings 
of the parties afford up to a certain point a satisfactory guide for 
the ascertaining what is reasonable in the circumstances, and I 
think the order of reference ought to contain a direction to the 
referee on this point. The direction should be that the price is to 
he ascertained by taking the average price realised by the respond
ents for fruit sold by them of each kind and grade furnished by 
the plaintiff and from that should be deducted first expenses 
incurred in handling this fruit received from the plaintiff and, 
second, a sum representing a reasonable profit.

As to the question of the appropriation of the moneys paid by 
the appellant on his shares, I concur with the reasoning of 
Idington, J.
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It follow# of course that the respondents’ counterclaim for 
specific performance should he dismissed.

Anglin, J.:—I am, with respect, of the opinion that the trial 
Judge reached tlie proper conclusion upon all the evidence in thU 
case. It discloses a great many incidents which taken together 
make it reasonably certain that the minds of the parties never 
met as to the meaning of or the method of «imputing the “market 
price” to be paid the plaintiff. Thpy are agreed that this terni i> 
not used in the ordinary sense—that it meant the average' yearly 
price received by the defendant on each grade1 and variety of fruit 
sold by it less certain deductions for expenses and profits. But 
upon the basis of computation of these deductions they were never 
agreed. Moreover, there is a difference lietween them as to 
whether sales for export should l>e included in ascertaining the 
average prices. If this latter were the only matter in dispute, 
however, I should have had little hesitation in determining it in 
the plaintiff's favour. Stuart d' Co. v. Kennedy (1885), 23 Sc. L.l! 
149, cited by the appellant from Benjamin on Sale, 5th ed., p. 103, 
seems closely in j)oint.

I also agree with the trial Judge that the payments made by 
the plaintiff on account of his subscription for 50 shares of stock 
in the defendant company should lie apportioned pro rata between 
the premium of 20% at which he subscrilied and the par value of 
the shares. That I think is the true meaning of the contract on 
which the* shares were taken and, with respect, I am unable to 
understand the application of the doctrine of imputation of pay
ments to the single debt which the plaintiff incurred.

The conclusion that the parties were not ad idem as to a vital 
term of the contract necessarily involves the failure of the action 
of Sterling d’ Pitcairn Ltd. v. Kidston.

I would allow the appeal of the plaintiff Kidston with costs in 
this Court and the Court of Appeal, 53 D.L.R. 29, and would 
restore the judgment of the trial Judge in each action, and would 
dismiss the cross-appeal also with costs.

On the reference, however, directed by the trial Judge the value 
of the fruits delivered by the plaintiff (by which I take it a reason
able price for them is meant) should, under the special circum
stances of this case, lie ascertained by deducting from the average 
price realised by the defendant in each year for all fruit sold by it
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of each kind and grade furnished by the plaintiff the expenses 
incurred by the defendant in handling the plaintiff’s fruit and a 
reasonable sum for profits on the Nile thereof. The evidence 
warrants the conclusion that a fair price will be l>cst arrived at 
by this method.

Brodevr, J. (dissenting):—The main question on this appeal 
is whether or not the contract is a him ling one. The trial Judge 
found that the |iarties were not ad idem and that the contract 
never existed. The Court of Ap|>cnl, 53 D.L.R. 29, decide! there 
was a valid contract.

The respondent company is a co-operative corporation com
posed of shareholders engaged in the cultivation of fruits. It 
looked after the marketing and the sale of the fruits of what is 
called in the ease affiliated orchards, vie., orchards of which the 
shareholders of the company were the owners. The shares were 
allotted according to the cultivated area of each orchard.

In 1914, Kidston, who is a producer of fruits, wanted to lieeome 
a shareholder of the respondent company and to have his fruits 
marketed ami sold by it, and he applied for 50 shares which were 
allotted to him at 8120 a share, meaning a premium of 820 over the 
par value. In the correspondence and the negotiations which 
then took place, Kidston was advised that the affiliatnl orchards 
sold their fmit to the res] Him lent company for a price to Is* cal
culated upon the net returns after deducting for o.\|h'iisos and 
profits according to what was called the “sliding scale.” This 
sliding scale was communicated to Kidston and he then signed a 
contract providing for the sale of his crop to the respondent 
company for a period of 7 years at a price which is to be “the 
market price of such fruit in each year.”

He delivered his fruits and he received during those years the 
same price as was paid to the affiliated orchards, but he claims 
that he should have rcceivi*d a larger sum and he takes an action 
in reddition de compte.

He had paid at first on his 50 shares 81,500, of which a sum of 
81,000 was deducted by the respondent company for the premium 
of 820 a share, and on which he did not receive am* dividend. 
He claims that this 81,500 should have been apportioned equally 
on the par value of the shares and on the premium and then he 
should have received larger dividends.
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Kidston, after liaving instituted his action in 1917, continued, 
however, to deliver his fruits to the respondent company until 
1919, when, having refused to go on with his contract, the respond
ent took an injunction to prevent him from selling to other persons. 
The injunction was dismissed by the trial Judge who decided that 
the contract was not binding, but the injunction was restored by 
the Court of Appeal, 53 D.L.R. 29.

The ease then turns almost entirely on the construction of 
these words “market price” in the contract.

In its ordinary sense the market price means the actual price 
at which a commodity is commonly sold at the place of the contract.

In this case, there is no market at the place where the contract 
was made. These fruits have to be shipped away to the United 
States or to some cities of the Canadian Provinces; and Kidston, 
in his particulars and in his evidence, admits that these words had 
a special meaning in this contract and would not cover the market 
price of the locality.

They mean, according to his opinion, the average price realised 
by the respondent company for each grade and variety of fruit, 
less the expenses and a reasonable commission on the sale.

In view of this admission of the appellant and in view of the 
statements made by the respondent company in its pleadings and 
at the trial, I cannot reconcile myself to the idea that there is no 
binding contract between the parties. If two persons entered into 
a contract and understood it in a different sense, it is binding upon 
them. Stevens’ Mercantile I.aw, p. 102. There is no difference of 
opinion as to the determining of the average price of each varieh 
of fruit. There is no serious difficulty either as to the expense^ 
connected with the sale of the goods.

As to the profits, the respondent company claims that the 
sliding scale should be used to determine these profits. The 
appellant opposes this idea.

For my part, I would think that the sliding scale should be 
considered as part of the contract. It was communicated to the 
apfiellant liefore he signed his contract, and was referred to time 
and again by both parties during their course of dealings. That 
scale was used with regard to all the co-operative associates.

But if the sliding scale should not be considered as part of the 
contract, it would form at least a basis on which a reasonable 
profit could lie ascertained.
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As to the appropriation of the money made by the appellant 
on his shares, I consider that out of the amount paid at first the 
necessary sum for the premium should be deducted and that the 
appropriation made in that respect by the respondent is well 
founded.

With regard to the injunction or specific performance, I concur 
with the views expressed by Macdonald, C.J.A., of the Court of 
Appeal, 53 D.L.R. 29.

On the whole, I am of the opinion that the appeal should be 
dismissed with costs.

Mignault, J. (dissenting in part) :—The more I have studied 
the voluminous record in this case, the more I have become con
vinced that the parties were wide apart from the very beginning 
as to a vital term of their contract, to wit : the price to l>e paid the 
appellant for his fruit. They drew up and signed, in May, 1914, a 
contract which, on its face, appears clear and unambiguous. The 
appellant (vendor), by this contract, undertakes to sell and tin- 
respondent (purchaser) to buy during 7 years the appellant’s crop 
of fruit, the purchase price to be the market price of such finit in 
each year, and the vendor to gather and pick the fruit and when 
sufficiently mature to deliver the same to the purchaser’s warehouse.

Such a contract, I have said, is on its face clear and unambigu
ous. The Court could easily define the expression “market price/' 
which, of course, would vary from year to year, possibly from 
month to month, according to the condition of the fruit market, 
and the appellant would obtain from the respondent the selling 
price prevailing at the time and place of the sale for fruit of the 
same kind and quality as that sold to the respondent. With a 
contract so worded, there would, of course, lie no question of 
expenses incurred by the respondent or of any profit realised by 
it on the resale of the fruit.

Both of the parties, however, agree that the obvious meaning 
of the language of their contract is not that wliich they had in 
mind when they made it. The contract was not an ordinary con
tract of sale, but it involved a kind of agency of the respondent 
for the appellant in the sense that the price to be considered, the 
parties admit, is the price not of the sale by the appellant, but of the 
resale by the respondent, and that certain expenses and charges, 
as well as a reasonable commission, must he allow ed the latter.
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Having thus both agreed that the contract does not mean 
what its language clearly imports, the pallies follow widely 
divergent courses when they attempt to define the “market price" 
which is to rule, and from the very start they appear to have been 
hopelessly apart as to the price which was to be paid for the fruit. 
The apiiellant defined “market price” in his particulars as the 
average price realised by the respondent from all sides made by 
it in each year of each grade and variety respectively, less the 
expenses properly incurred in handling the same anti a reasonable 
commission on tlie sale of the fruit. The explanation of the 
respondent covers nearly a page in the appeal book, and involves 
considering its policy with what were termed the affiliated orchards, 
and then, at the end of the selling season, taking the average 
selling price of a carload lot of each particular variety of fruit, 
deducting from this a profit on each box in accordance with a 
scale calk'd the sliding scale adopted by the respondent, in its 
dealings with the affiliated orchards, in addition to which a further 
sum for packing, overhead and handling charges by package, a> 
per the “sliding scale,” would also be deducted. The net result 
would give the net amount per pound payable to the appellant 
and would be the market price as the respondent understood it.

With the parties so far apart from the very start, it is not 
surprising that after 1 years of dealings there is a very considerable 
difference between what the up]>cllunt contends should have been 
paid and what he actually received from the respondent. Tin- 
appellant s action involves an accounting so as to establish the 
amount of this difference, and as his discussions with the respoin I - 
cut brought about no result, he finally refused to make further 
deliveries and notified the respondent that he would sell his fruit 
elsewhere. The respondent then took an action for specific 
performance with an injunction to prevent tin* appellant from 
selling his fruit to any other purchaser.

I must confess that 1 endeavoured at first to find out which of 
the versions of the parties was the correct one, and it is noticeable 
that the respondent before us shewed an inclination to accept the 
appelhint's definition of “market price,” while contending that 
the “sliding scale” should be applied in determining the deductions 
for expenses and the profit to be charged. The appellant, however, 
strenuously argues, and I think rightly, that the “sliding scale"
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formed no part of the contract. That the conduct of the respondent 
in fixing the amounts to he deducted for expenses and the com
mission to be paid it was arbitrary there can be no doubt, and its 
board of directors, of whom appellant was, during the first years, 
a member, but a constantly dissenting one, attempted to define the 
meaning of “market price” and finally proposed that a new con
tract be made stating that the price payable should he fixed by 
the directors in each year. Under these circumstances it appears 
to me imjioRsible to place on this vital term of the contract a mean
ing which can, in any way, be considered as ever having had that 
consensus ad idem of the parties which is essential for the existence 
of a valid contract.

I find myself, therefore, in agreement with the opinion of the 
trial Judge that there was no valid contract. I may add that there 
is no room for construction here because the natural and legal 
meaning of the term “market price” was not intended by the 
parties and they never agreed as to the special meaning which it 
should bear.

The question of the payments made by the apjiellant on the 
shares purchased by him in the capital stock of the respondent 
company is a rather difficult one to solve. The appellant’s appli
cation for shares stated that these shares, of a nominal value of 
$100 each, were issued at a premium of $20 per share, and the 
appellant, applying for 50 shares, sent his cheque for $1,500, being 
a deixwit of $30 per share and promised to pay $22.50 per share 
on May 1, 1915, and a like amount on May 1, of the years 1916, 
1917 and 1918. He made besides the deposit of $30 per share, 
the first payment of $22.50 per share due on May 1, 1915. The 
ies]x>ndent acknowledged receipt of the application and of the 
deposit of $1,500, stated in the formal receipt sent to the appellant 
to be a deposit of $30 per share on an application for 50 ordinary 
shares of $100 each issued at 20% premium, but in its books the 
respondent credited $1,000 to the premium account and $500 to 
the capital account, so that, of the first payment of $30 per share, 
$20 went to the premium and $10 to the share itself. The result 
was that inasmuch as dividends are paid by the respondent on the 
paid-up portion of its capital, the respondent received a lesser 
dividend than if the payment had been credited ratably on the
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premium and on the shares, which the appellant contends, hut 
without citing any case supixirting his contention, should have 
been done.

I do not think that authorities as to appropriation of payments 
can help us here, for there was only one debt, t.e., for fifty $100 
shares sold for $120 each. If there had been two debts, one for 
the premium and the other for the share itself as distinguished from 
the premium, I would think that there has been no appropriation 
by the appellant, who paid first $30 and subsequently $22.50 
generally on each of the shares subscribed by him, but that there 
was an appropriation by the respondent which credited 81,000 
to premium and $500 to the 50 shares, and this appropriation was 
subsequently notified to the appellant when he asked for explan
ation as to the amount of the dividend cheque sent to him. So 
that it seems to me that when the trial Judge allowed the payment* 
made by the appellant to be ratably applied to the premium and 
to the share itself, thus treating the premium and the share as if 
they were two separate debts, he could not, under the authorities, 
ignore the appropriation made by respondent and notified to 
appellant. In this view of the matter the case of Cory Bros. <t* Co. 
v. Owners of “ The Mecca," [1897] A.C. 286, at p. 293, cited by the 
respondent, would l>e in point and would sustain the judgment of 
the Court of Appeal.

Rut hero I find one debt only, that of $120 for each share of 
a nominal value of $100. As I have said, the appellant paid 
generally, at first $30 and subsequently $22.50 on each share 
purchased by him and the receipt given him for the first payment 
of $30 is also general. The notes of the appellant’s conversation 
with the respondent’s manager Pooly, when a subscription of 
40 shares was contemplated, shew that total liability of $4 >00 
was mentioned, on which 25% of the total price was to be paid on 
allotment, and the balance in 4 equal annual instalments. When 
the appellant made the first payment of $30 per share subscribed 
for at $120, he still owed $90 on each share, for the price to him of 
the shares was $120 each. The dividends of course were paid on 
the par value, but unless the premium and the par value be dis
tinguished so as to form two separate debts—and then the rule* 
governing appropriation of payments would apply—the appellant 
still owes $67.50 on his shares and can certainly not claim dividends
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on the balance due by him on shares, which he purdiased at 1120. 
If the premium and the par value be differentiated, it does not 
seem unnatural that the premium, which is the profit of the com
pany for the privilege of purchasing its shares and not a part of its 
capital, should be paid first.

I, therefore, on this point, and for these reasons, agi-ee with 
the Court of Appeal, 53 D.L.U. 29.

There remains the action for specific perfomiance with the 
injunction taken by the respondent against the appellant. In my 
view that there was no valid contract, it is clear that this action 
was rightly dismissed and the injunction dissolved by the trial 
Judge.

1 would therefore allow the appeal of the appellant with costs 
here* and in the Court of Api>eal except as to the claim of the appel
lant for additional dividends and the costs properly ascribable 
to this claim. The resiiondent's cross-appeal which prcsupi>oscd a 
binding contract between the parties should be dismissed with 
costs. Judgment accordingly.

LUSE LAND A DEVELOPMENT Co. v. NORTH SASKATCHEWAN 
LAND Co.

Saskatchewan King's Bench, Taylor, J. October It, 1920.

Contracts (§ IV F—372) — Construction — Computiox of time — 
Termination of hostilities—Meaning of.

Hostilities between Kngland nn<l Germany did not terminate until 
the (Lite of the exchange of ratifications of the treaty for the pu pose of 
compelling Germany to accept the terms on which Great Britain was 
willing to make peace and declare the war at an end. This was January 
10, 1920.

Application in accordance with an agreement, to a Judge 
of the Supreme Court, to determine when hostilities between 
Kngland and Germany terminated.

If. H. McEwcn, for the receiver.
A. Ross, K.C., for the Luse Land Co.
Taylor, J. :—The National Trust Co., Ltd., trustee and receiver 

of certain of the assets of the North Saskatchewan Land Co., 
Ltd., under an order made in this Court, applies, with the con
currence of the Luse Lind & Development Co., Ltd., for the 
advice and opinion of a Judge of this Court as to the proper con
struction of an agreement made between the receiver and the 
said company.
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The agreement in question, made on October 30, 1916, récite* 
certain contracts made between the Luse Land & Development 
Co., therein called the Luse company, and the North Saskatchewan 
Land Co., therein called the Land company (and I will use these 
terms throughout my judgment as designating these companies, 
for the purchase of certain lands set out in the schedule; that tin 
Luse company was in default; had made representations that it 
was unable to carry out the contracts according to the terms 
thereof, and requested that they be varied and modified, and an 
agreement is therein made remitting interest up to and including 
March 31,1917, and fixing a new time for payment of interest and 
principal payments. Then follows this paragraph :

The time for the payment of the principal moneys due under the said 
contracts in respect of the hinds set forth in Schedule “A” hereto, shall be 
extended so that the whole balance of such principal moneys shall bec<inn- 
payable in five equal consecutive yearly instalments; the fin r such instal
ments to become due and payable at the expiration of one year from the 
date of the termination of hostilities between Great Britain and Germany. 
In the event of any dispute between the parties hereto as to whether or 
not hostilities shall have terminated on any named date, the question of 
whether or not that such hostilities have tenninated shall be referred for 
decision to a Judge of the Supreme Court of Saskatchewan, whose decision 
shall be final and who in making such decision may proceed upon such evidence 
or information as he may deem proper, without regard to the technical rules 
of evidence.

The parties are unable to agree upon the construction of the 
agreement, and are in dispute as to when hostilities between 
Great Britain and Germany terminated, and apply in accordance 
with their previous agreement for a decision thereon, counsel for 
all parties concurring in the application and the procedure' under 
which the application is made.

The contention of counsel for the receiver is that November
11, 1918, the date on which the armistice was signed, or at any 
rate the date of the signing of the treaty, is the date of the termina
tion of hostilities between Great Britain and Germany; whilst 
counsel for the Luse company contends that January 10, 1920, 
the date of the exchange of ratifications of the Treaty of Versailles, 
and fixed by the Imperial Parliament pursuant to the Imperial 
Statute, 8-9, Geo. V. 1918, ch. 59, passed on November 21, 1918. 
is the proper date.

In arriving at a conclusion I first observe that the word 
“hostilities” in the agreement is unqualified by anything in
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the context and used in its widest sense, save of course that it 
must be understood as referring to the hostilities in connection 
with the war then being waged between Great Britain and Ger
many. A hostile act is defined in Webster’s Dictionary (p. 1039) 
as “one having or shewing the disposition of an enemy;” “an 
act of oi>cn enmity.” In the Standard Dictionary (p. 1187), 
hostilities, as the plural of hostility, is defined as “warlike mea
sures;” and in Murray’s New English Dictionary (vol. 5, p. 410) 
as “hostile acts; acts of warfare, war.”

War in the present day affects a nation and its commercial 
relations everywhere, and as war is now waged not only is the 
field ojieration or battle important but the multifarious devices 
and the production of material for war arc as vital ; and it seems 
to me, therefore, that hostilities as acts of warfare will include 
not only acts on land and sea in ojien opposition to the enemy 
hut the many acts and undertakings necessary as essential prep
aration for the proper maintenance of the application of the 
war force to the enemy.

The reason for the making of this agreement was that society 
was disrupted and ordinary commercial relations embarrassed by 
the necessity of waging war in the sense in which I have outlined 
it, and therefore the parties would mean in using the word not 
only the hostilities at the front but would surely intend to include 
a termination of all those acts of warfare which led to the making 
of the agreement in question.

In the first place, it appears to me that November 11, 1918, 
cannot be termed the termination of hostilities l>etween Great 
Britain and Germany. It is quite correct that an annisticc is 
defined as a cessation of hostile proceedings, but in deciding 
whether hostilities as meant by this agreement did or did not 
terminate on that date the actual understanding then arrived 
at between the commanders-in-chief of the opposing forces must 
Im* taken into consideration. As put by the counsel for the 
l.use company, an armistice is a military arrangement, not a 
IKilitical act, and whilst Germany may be said to have agreed 
wholly to have ceased hostilities on November 11, 1918, because 
she had to so agree, yet the blockade of her ports was continued 
by Great Britain and a portion of her territory was occupied 
and other measures taken by the allied forces which would surely
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l>e termed hostile acts, solely for the purpose of preventing an 
effective resumption by Germany of hostile acts; and it seems 
to me that it cannot be said that hostilities, acts of warfare, had 
really terminated until the exchange between Great Britain and 
Germany of the ratifications of the Treaty of Peace on January 
10, 1920. Until then the blockade, the occupation of German 
territories and the maintenance of a war status on the part of 
Great Britain was deemed necessary for the purpose of forcing 
Germany to accept the terms upon which Great Britain was 
willing to cease from further acts of warfare, and would therefore 
l>e acts of warfare or hostilities within the meaning of the agree
ment.

The point which 1 have to decide has not apparently been 
before any Court in any decided case. The Imperial Parliament 
on November 21,1918, passed the statute to which I have referred, 
8-9 Geo. V. cli. 59, The Termination of the Present War (Defini
tion) Act, 1918, which enacts that:

I. (1) His Majesty in Council may declare what date is to be treated 
as the date of the termination of the present war, and the present war shall 
be treated as having continued to, and as having ended on that date for thi 
purpose of any provision in any Act of Parliament, Order in Council, or 
Proclamation, and, except where the context otherwise requires, of any 
provision in any contract, deed, or other instrument referring expressly or 
impliedly and in whatever form of words, to the present war or the present 
hostilities:

Provided that in the case of any such Act conferring powers on any 
Government Department, or any officer of any Government Department, 
exerciseable during the continuance of the present war, if it apiwars to His 
Majesty that it is exjiedicnt that the powers shall cease before the date so 
fixed as aforesaid, His Majesty in Council may fix some earlier date for the 
termination of those powers.

(2) The date so declared shall be as nearly as may be the date of the 
exchange or deposit of ratifications of the treaty or treaties of peace:

Provided that, notwithstanding anything in this provision, the date 
declared as aforesaid shall be conclusive for all purposes of this Act.

(3) His Majesty in Council may also similarly declare what date is to 1k> 
treated as the date of the termination of the war between His Majesty and 
any particular State.

II. This Act may be cited as the Termination of the Present War (Defini
tion) Act, 1918.

Pursuant to this authority, oil February 9, 1920, His Majesty 
in Council made an order that January 10, 1920, should lie treated 
as the termination of the war between Great Britain and Germany, 
this being the date of the exchange of ratifications of the treaty.
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If a different date had happened to be fixed the application of this 
enactment to this Province would have had to be considered, 
especially insofar as it related to the construction to be put upon 
the contracts, deeds or other instruments ordinarily interpreted 
under the laws and rules of interpretations having the force of 
law by reason of legislation of the Province of Saskatchewan. 
The statute is not expressly made applicable to the colonies, but 
that ixjrtion of it at least which provides for a determination of 
the date of the termination of the war between Great Britain and 
Germany might well be argued to apply by necessary implication, 
hut 1 would doubt if it could lie successfully contended that it 
was ever intended that the portion of the statute referring to the 
construction to be put upon contracts and other instruments 
was intended to apply and extend to the colonies. See Xew 
Zealand Loan & Mercantile Agency Co. v. Morrison, [181)8] A.C.
ue.

Any authorities in England to which I have been referred are 
in accord with the conclusion which I have indicated.

In Kotzias v. Tyscr, [1920] 2 K.B. 69, Roche, J., held that 
lieace between Great Britain and Germany was not concluded 
on or lief ore June 30, 1919; that is to say, that on the construction 
of the policy of insurance then under consideration the signatures 
of the plenipotentiaries representing Great Britain and Germany 
to the Treaty of Peace on June 28, 1919, did not conclude peace 
thereby. At p. 77, Roche. J., states:

In the first place the authorities shew that, in the absence of any s|xicific 
statutory or contractual provision to the contriyy, the general rule of inter
national law is that as between civilized Powers who have been at war, 
|ieacc is not concluded until a Treaty of Peace is finally binding upon the 
belligerents, and that that stage is not readied until ratifications of the 
Treaty of Peace have been exchanged between them.

It had been argued that in the Treaty of Peace, in the recital 
or preliminary part of the treaty, it is stated that the Powers agree 
that from the coming into force of the treaty the state of war 
would terminate, but closely examining the provisions of the 
treaty the Judge concludes:

The Treaty of Peace thus provides that it is to come into force or, in 
other words, that peace is to be concluded by a deposit of ratifications of the 
Treaty, and a procès-verbal thereof.

In Rattray v. Holden, [1920] W.N. 283 (July 12, 1920), Darling, 
J., held that the provision in an agreement which provided for
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the payment of the sum of £1,(XX) G mouths from the date of tin 
signing of peace between Great Britain and Germany referred 1" 
January 10, 1920, and is reported to have said:

It seemed doubtful whether the Powers could sign peace, but, however 
that might be, there could not bo peace until the termination of war, and there 
was no iH.*ace between Great Britain and Germany until January 10, 1920. 
which was the date fixed by the Order in Council ns the termination of the 
war lietween those two Powers.

War is the resort of nations to force for the purpose of com
pelling an acceptance of certain demands, and the conclusion 1 
arrive at is that between Great Britain and Germany, the formel 
maintained the application of force and hostilities were continuel i 
until the date of the exchange of ratifications of the treaty, for 
the purpose of compelling Germany to accept the terms on which 
Great Britain was willing to make peace, and declare the war 
at an end. This date is undoubtedly January 10, 1920, and the 
agreement should, in my opinion, l>e construed accordingly.

It is not a case for costs. The receiver will have costs out of 
the receivership. Judgment accordingly.

CRIDLAND v. CITY OF TORONTO.
Ontario Supreme Court, Middleton, J. September 27, 1920. 

Municipal corporations (§ II C—66)—Building by-laws—Right of
LANDOWNER WISHING TO BUILD — EXISTING LAWS—COMPLIANCE
By-law making unlawful—Legality.

A landowner desiring to build is entitled to do so il he complies with 
the law as it is at the time of the application for the building permit 
is made, and a city by-law which delays him while the council consider!- 
the passing of a law which would make that unlawful which is lawful 
under the existing law is beyond the powers of the council.

[See annotation on Municipal Regulation of Building Permits, 7 
D.L.R. 422.1

Motion by plaintiffs in an action, for a mandatory order 
directing the defendants, the Municipal Corporation of the City of 
Toronto and inspector of buildings, to issue to the plaintiffs a 
building permit upon the ground that by-law No. 8284 of the city 
corporation waa utiro lires.

T.N. Phelan, for plaintiffs; C. M. Colquhoun, for defendants. 
Middleton, J.:—The applicants desire to erect a factory in a 

district not declared to be “residential," and have filed plans, etc., 
in accordance with the provisions of the building by-law.

By by-law 8284, the building by-law was, on the 15th December, 
1919, amended by adding clause 12, reading as follows:—
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“12. When an application or the drawings or specifications 
accompanying the same relate to property on a street residential 
in character hut not so declared by by-law, the inspector of 
buildings shall forthwith report the particulars thereof to the com
mittee on property, which shall consider the advisability of 
declaring the whole or .some part of the property on said street 
residential, and report the matter to the council, and pending the 
decision of the council thereon the inspector shall withhold the 
issuing of a.permit and shall act in accordance with the decision 
of the council.”

The inspector of buildings, deeming the street to be residential, 
refuses to issue a permit pending the decision of the council on the 
question of declaring the street or some part to be residential.

For some reason the matter has not been reported to the prop
erty committee, but the board of control has directed that a 
permit be not issued.

It is said tliat the building inspector should not have found 
this “street residential in character," as at the part where tliis 
factory is to be placed there arc large city stables and other build
ings of a commercial character. I do not think I should enter upon 
the discussion of this matter.

I think the amending by-law is beyond the power of the muni
cipality. No doubt it can declare a district residential and so 
prevent the erection of a factory, but it has no power to compel a 
land-owner to refrain from the exercise of his rights under the law 
as it is to-day, so as to enable the city council to consider the 
enactment of a law which will make that unlawful which is to-day 
lawful. The citizen desiring to build is entitled to do so if he 
complies with the law as it is to-day as to building, and the build
ing by-law must not be used as a means of delaying him until the 
council considers a question which arises under an independent 
section of the statute.

The amending by-law is also objectionable from another point 
of view. The council has power to pass laws binding on all those 
who are subject to its jurisdiction ; but an attempt to regulate the 
conduct of any individual rather than to pass a general law is bad. 
This situation indicates that the council does not really intend to
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ONT. pass a law setting apart a residential district, but to prohibit this
H. C. factory ljecauee tliis particular industry may prove to lie a nuisance

< 'midland

City of 
Toronto.

to the owner of the adjoining premises.
I think the mandator)- order sought may go, and that costs 

should be awarded against both respondents.
Middleton, J. The validity of the city by-law being attacked, the city corpora

tion is a proper party to these proceedings; and, as the civic officer 
was acting in obedience to the by-law, the city corporation ought 
to bear the costs. Judgment accordingly.

ALTA. McCORMACK v. McCORMACK.

8. <’. Alberta Suprême Court, Appellate Division, Harvey, C.J., Stuart, Deck, 
and Ives, JJ. June 29, 1920.

Divorce and separation (§ II—5)—Action by wife—Husband’s domicii 
of origin, Scotland—No permanent residence in Alberta— 

‘Jurisdiction of Court.
In an action for divorce brought by a wife married in England to » 

Canadian soldier born in Scotland, but living in Alberta at the time of 
enlisting and who was afterwards returned to Alberta where she subse
quently joined him, and where he deserted her, the Court held that tliv 
defendant's domicil of origin was Scotland and there was nothing in tin- 
evidence from which it would be safe to infer that he had ever established 
a [lermanent residence in Alberta and the Court had therefore no juris
diction to grant the divorce, but it being intimated in the argument 
that the plaintiff was then able to supplement the evidence in tliis respect 
she should be allowed to do so.

[See Chaisson v. Chaisson (1920), 53 D.L.R. 360, and notes thereto, 
also annotation, Divorce I .aw in Canada. IS D.L.It. 7.]

Statement. Reference by Walsh, J., in an action for divorce.
A. E. Dunlop, K.C., for plaintiff.
A. H. Clarke, K.C., for Attorney-General of Alberta.

Harvey, C.J. Harvey, C.J.:—This is a reference by Walsh, J. The action 
is one for divorce and is undefended but on the argument we have 
had the assistance of Mr. Clarke, representing the Attorney- 
General.

The evidence of the plaintiff, the wife, establishes that she was 
married to the defendant in February, 1917, in England where 
she lived, that her husband was then a private in the Canadian 
military' forces overseas, that they lived together until June, 
1918, when he was sent back to Canada, that she came out after 
the armistice as soon as she could be permitted to come and 
arrived at Lethbridge, in this Province, in April, 1919, where 
her husband then was in the employ of the railway company.
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He was then living with the widow of a soldier killed in France 
and he took the plaintiff to live there also. After a few months 
he left Lethbridge apparently with that widow and he was served 
with the statement of claim in this action at Montreal where he 
was then found to be.

The plaintiff says that lie was bom in Glasgow, Scotland, and 
that she believes that he lived in Lethbridge before they were 
married and that he enlisted at Moose Jaw in Saskatchewan, 
and she thinks he told her he had lived 7 years in Canada. She 
also says she has no idea whether he is coming back to Alberta.

There is no other evidence touching the subject of his domicil 
qnd the question which is reserved is whether on this evidence 
this Court has jurisdiction to grant a decree of divorce.

Only last month the Court of Appeal of Saskatchewan held 
(Kalenczuk v. Kalenczuk (1920), 52 D.L.R. 406, 13 8.L.R. 202), 
that the Court has no jurisdiction unless the parties arc domiciled 
within its jurisdiction when the proceedings arc commenced. The 
recent English authorities are cited in that case, which clearly 
shew that to be the settled jurisprudence of England. The same 
rule applies in Australia which has a constitution similar to ours 
and the case of Parker v. Parker (1908), 5 C.L.K. 091, is instructive 
as shewing that the jurisdiction of the ( 'ourt of any of the States 
depends upon the domicil of the parties within that State and also 
in its ltaring upon the subject of proving domicil.

In that case is given the definition of domicil taken from the 
Roman Code as follows:

It is not in doubt that every man has his domicil in the place where he 
sots up his household shrine and his principal establishment, whence he has 
no intention of again departing unless something should call him away, so 
that when ho goes thence ho regards himself us a wanderer, whereas when 
he returns his wandering is ended.

It is apparent that a person may reside for many years in a 
place and yet may never acquire a domicil there and that on 
the other hand, he may acquire a domicil at the moment he 
takes up his residence, it being a question of intention. In the 
Saskatchewan case there had been a residence of 6 or 7 years 
hut it was held not sufficient to establish a domicil. Haultain, 
C.J.S., joints out that jurisdiction should be clearly established. 
This is more important in divorce actions than in probably any 
other class of actions. As Batcr v. Hater, [1906] P. 209, shews,
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a foreign Court will recognise the validity of a decree of divorci 
when it is established that the Court granting the decree had tin 
jurisdiction conferred by the fact of the parties l>eing domiciled 
there. The consequences of a decree dissolving a marriage are 
so important that if that decree is not recognised by other Courts 
the results may lie very serious. There is the further fart that 
in a large proportion of divorce actions the defendant does not 
defend and in many eases is indifferent as to the result. Thi- 
naturally casts an additional burden on the Court to satisfy itsel; 
of its jurisdiction.

The fact that by law the domicil of the wife is tliat of tin- 
husband seems to place her somewhat at a disadvantage but 
inasmuch as the consequences both as resjx-ets divorce and many 
other matters are so much concerned with international law, 
the subject cannot be dealt with adequately by local legislation 
and any attempt to give the Court a jurisdiction which would 
not lie recognised in other jurisdictions might do more harm 
than good.

In two or three eases in England, in which the Court of the 
domicil had held that there never had been a valid marring 
although a valid marriage was recognised in England the Divorri 
Court assumed a jurisdiction since by the law of the husband - 
domicil she was not his wife and therefore had no domicil conferred 
by the marriage. See dr Mmtaigu v. tie Montaigu, [1913] P. 
154.

Apart, however, from these apparent exceptions the practice 
of the Courts in England is uniform that jurisdiction will not 
lie exercised unless the parties are domiciled in England. Surh 
I icing the state of the law it seems clear that the rule should 
be as it is stated to be in Saskatchewan that jurisdiction or in 
other words domicil should be clearly established.

The evidence in this case shews that the defendant's domicil 
of origin was Scotland and there is nothing from which it would 
be safe to infer that he had ever established a permanent residence 
in this Province or ever had any intention of making his fixed 
home here. He had a brother in Femie, B.C., and he Unlisted 
apparently in Moose Jaw, Saskatchewan. There is the barest 
evidence that he ever was in Lethbridge before he enlisted.
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This is not sufficient, in my opinion, to warrant a Court in 
holding that a case had been made out for the exercise of its 
jurisdiction. A reference to the case of Winans v. Att'y-Gen'l, 
[1904] A.C. 287, shews how particular the Courts should be to 
find a cliange from a domicil of origin and a choice of new domicil. 
In that case though the party in question at the time of his death, 
had had for more than half his lifetime his chief residence in 
England, where he spent part of every year with his family, and, 
apparently, had not been in America where he was bom for 
more than 30 years, it was held that there was not sufficient to 
establish a domicil of choice. That case was one for the purpose 
of determining whether legacy duty was payable and it was 
held that the duty of shewing the abandonment of a domicil of 
origin was upon the party who asserted it.

In Coleman v. Coleman, [1919] 3 W.W.R. 490, Walsh, J., 
applied the principle of that case in a divorce action. I think 
he was quite clearly right in principle hut in a divorce action 
having regard to possible consequences to arsons yet unborn 
if the Court exercises a jurisdiction improperly, it may well 
be that the burden which is imposed upon a party who does 
not appear in the action should bq shifted to the party who is 
prosecuting the action upon evidence which would not be con
sidered sufficient in such a case as the Winans case, supra. The 
fact that the husband is out of the Province at the time of com
mencement of the proceedings as in the present case while by no 
means conclusive of anything essential is of course a circumstance 
against the view that his domicil is within the Province though 
coupled with nothing more it will l>e of little weight.

Though the evidence does not justify the finding of an Alberta 
domicil acquired by the defendant, it was intimated in the argu 
ment that the plaintiff was now able to supplement the evidence 
in this respect and I see no reason why the trial Judge if he con
siders it advisable should not allow further evidence to be given.

Stuart, J.:—I agree with the main principle laid down by 
Harvey, CJ., in his judgment, viz., that the jurisdiction of this 
Court to entertain an action for a decree of divorce dei>ends 
upon the parties having their domicil in Alberta. The law of 
England as it stood in 1870, both with regard to the law to be 
administered and the jurisdiction of the Court as a Superior

ALTA.

8. C.

McCormack 

McCormack 

Harvey, CJ.

Stuart, J.



■

Dominion Law Reports. [55 D.L.R.

Court to administer it is the basis upon which, in accordance 
with the decision in Hoard v. Hoard, 48 D.L.R. 13, [1919] A.C. 

McCormack 05c. our action in divorce matters rests. And there is no doubt 
McCormack **iat ** ^ OUI't f°r Matrimonial Causes did not in 1870 assume

---- jurisdiction unless domicil was shewn. But I would venture to
point to some considerations which should be kept in mind as 
we proceed in the future, as we apparently must, to deal with 
petitions for divorce. 6 Hals, at p. 208, para. 396, says:

The English Courts will recognise as having extra-territorial validity 
any decree of divorce which is also recognised as valid by the Courts of the 
country of the domicil, w hether those Courts have themselves pronounced the 
decree or not. Reference must therefore always lie made to the law of the 
domicil at the date of the divorce, wherever that divorce may have lieen 
obtained, and provided that the Courts of the country of the domicil recogrii-e 
its validity the English Courts will give effect to it.

Now, in the present ease if we assume that the defendant's 
domicil is still in Scotland the question whether a decree for 
divorce granted by this Court in this ease would lie recognised 
by the English Courts (and therefore by other Courts which 
have adopted the rules of private international law followed 
by the Knglish Courts) might come to depend upon what view 
the Scotch Courts would take of a divorce granted by this Court 
in the circumstances of the present case. I have at present 
no means of ascertaining this. But if upon enquiry it should 
lie fourni that the Scotch Courts would recognise the validity of 
a decree granted by this Court ujxm the facts of the present case 
it would follow that the Knglish as well ns many others, <jj., 
all Canadian Courts following the Knglish law Courts, would 
recognise it. And if all these Courts would recognise it then 
the argument against assuming jurisdiction based upon the 
danger of non-recognition abroad would apparently be shorn of a 
good deal of its weight.

Furthermore, it is the fact, I think, that most of the adjacent 
American States recognise the right of a married woman to obtain 
a domicil of her own for the purposes of divorce and this would 
still further lessen the danger referred to.

Then the Knglish Court of Appeal in Ogden v. Ogden, [1908] 
P. 46, clearly indicated that it would have been prepared to admit 
an exception to the rigid rule. Practically they intimated that 
Lord St. Helier (then Sir Francis Jeune) should not in 1903 have
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rejected jurisdiction to grant a divorce > a wife who had been 
married in England to a domiciled Frenchman but who had l>een 
deserted by him. They said, [1908] P. at p. 83: “The necessities 
of the case would call for the intervention of the ( 'ourts of her own 
country in order to do her justice, etc.” The observations of 
Gorell Barnes, P., delivering the judgment of the Court of Apjieul 
in that case shew, it seems to me, that at any rate, the English 
Courts were prepared to make a new rule for a special case, to 
meet the justice of it, although no such rule had been laid down 
prior to 1870. And my query is, why should not this Court 
also be privileged to develop the law according to principles of 
natural justice and to lay down a rule to fit the justice of the case 
as well as the Courts of England where the facts present very 
special circumstances of injury and wrong?

Here we have a woman married to a Canadian soldier in 
England, who, upon demobilisation, precedes her to Alberta; 
we have her detained by the necessities of trans]x>rt in England, 
then following her husband across an ocean and a continent 
expecting to live with him as his wife, coming into a community 
where she was an utter stranger to find him living in adultery with 
another woman, and forced by her lonely condition to live with 
them and be the actual witness of their adulterous intercourse 
and then deserted by him. We have him going back across a 
continent to eastern Canada in company with the other woman 
and living with her there. It is certainly cold comfort to her to 
be told that she should go to Scotland or to England for relief and 
adduce at enormous expense before the Courts there the evidence 
of her husband’s wrongdoing. To tell her this is comparable only 
to the famous lecture by Maille, J., wherein before 1857 he in
formed one accused before him of bigamy what course he (or 
was it she?) should have taken in order to be relieved of the first 
marriage tic.

If the plaintiff here were to live in Alberta long enough to 
evidence an intention of making this Province her home I confess 
my preference for the manner in which the Courts of most American 
.States would deal with her case. Even if she went back to the 
Courts of England or Scotland it might very well be that they 
would hold that the husband hud acquired a domicil in All>erta.
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Upon the facts, however, as they are revealed in the mcagi 
evidence before us I do not think we should yet venture to assume 
jurisdiction in the case but I a^ree that the wife should still 
be allowed if she is so advised to adduce further evidence of lu i 
husband’s domicil.

If the English (omis should follow the suggestion made in 
Ogden v. Ogden, supra, they would undoubtedly, I think, grant 
her a divorce liecause the marriage was celebrated in England 
and she, before marriage, was domiciled there. For myself I 
cannot fully see the justice of denying her, a British subject. 
access to the King’s Court in the jurisdiction where by the gros* 
wrongs of her husband, she has been left stranded and alone 
Rut no doubt any rule will at times work injusti<*c in individual 
eases and it is perhaps well that we should in the general public 
interest go carefully in any attempt to enlarge jurisdiction.

Beck, J.:—We are asked to make a pronouncement upon tin 
law of domicil as applicable to cases of divorce. The evidence 
in this case which was undefended is admittedly incomplete 
and can t>e supplemented by material evidence directed to tin- 
question of domicil.

I am unwilling to express an opinion either upon the case 
as the evidence stands or as it is expected it will stand. Any 
decision upon the question of domicil, which we may ultimately 
be compelled to give, will be of a far-reaching effect; for tin 
fundamental principles of the law of domicil affect in some degree, 
at least, not merely divorce but marriage, status (including 
legitimation per subsequens matrinionium), succession (including 
wills of iiersonal property), and other topics of law.

Furthermore, while doubtless it is true to say domicil refer' 
to a territory which is subject to one system of law, I should 
like to hear argument upon the question whether in the case 
or marriage or divorce, etc., that territory is to be considered 
in the case of Canada, where these subjects are both under the 
jurisdiction of the Dominion Parliament, Canada, as a whole, 
or one or other of the Provinces having their differing law s upon 
other subjects and some only having jurisdiction to try cases fur 
divorce, and also, in that connection, some argument upon the 
question of the territorial jurisdiction of the Provincial Courts 
over persons subject to such territorial jurisdiction as distinguished
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from domicil in that jurisdiction. Mr. Clarke, K.V., who argued 
tho pane for the Attoniev4 ioneral who intervened, was, I think. s. (' 
afforded little time and opportunity to eover the questions involved \|, v,lliu U K 
as fullv as they deserve. ,, »•

* . .. i M«A OltMAVK
1 concur m sending the cast1 I nick for further evidence. -----
Ives, J., concurred with Harvey, C.J. îveï. J.

Case *tent back for further evidence.

SWIFT v. SWIFT. ALTA.
Alberta Supreme Court, Walsh, J. XiuvinU r N, 1920, S. ('.

Divorce and separation (§ II—:5)—Domicil for purposes ok divoiv k 
action—Jurisdiction of Court.

The Albertn Court is without power to grant divorce where the hus
band’s domicil of origin is foreign and lie has not acquired a domicil in 
XlhcrtH, although the marriage took place in Alberta and the plaintiff 
(wife) still lives there.

[See Chaiswn v. Chaisson ( 14)20), “»3 D.L.H. 3lt0, and note thereto; 
also annotation, Divorce Law in Canada, 48 D.L.lb 7, and note to 
Pi l> piatt v. Pcppiatl (191ti), 30 D.L.H. 1, referred to.]

Action by wife for divorce on the ground of adultery and statement, 
desertion. Dismissed.

WaIaSH, J. :—With very great regret I am forced to the con- Wnkh, j. 
elusion that this Court is without the power to give to the plaintiff 
the divorce to which she is in all conscience en tied. Her husband's 
adultery and his desertion of her for a period of fully 6 years are 
amply established, but the evidence quite fails to shew that he was 
ever domiciled in Alberta and so, though the marriage ceremony 
was performed here and the plaintiff still lives here, this Court is 
without jurisdiction to free her from it. His domicile of origin 
was foreign. The plaintiff met him in Alberta 2 or 3 months before 
her marriage with him, and she lived with him for 2 years after her 
marriage. Then he left her and went to Winnipeg where he has 
lived for the past 6 years and where he was living when this action 
was started. This, which is really all that is disclosed of him by 
the evidence, falls very far short of proof of loss of his domicil of 
origin and of his selection of Alberta as his domicil in its stead.
This was my opinion at the close of the evidence but I reserved my 
judgment until the judgment of the Appellate Division should be 
given in the case of McCormack v. McCormack (1920), ante p. 380,
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8. C. course open to me hut to dismiss the action for divorce for lack of
Swift jurisdiction to entertain it.

Swift. I gave the plaintiff leave to amend by asking for a declaration 
of nullity of marriage upon the ground that she was only 14 years

Walxli J.
of age when the ceremony was performed and the marriage was 
entered into without the knowledge or consent of either of her 
parents both of whom were then alive. These facts have been 
proved to my satisfaction, but under the authorities I feel bound to 
hold that they do not justify such a judgment. I have not con
sidered at all the question whether or not this Court has any iron- 
jurisdiction to decree nullity of this marriage than it has to decree 
its dissolution, but if it has, no grounds which in law would justify 
such a judgment are present here: Burns v. ///I/m ( 1915), 22 D.L.R 
74; Peppiatt v. Pcppiatl (1910), 30 D.L.R. 1, 30 O.L.K. 127: 
Hairis v. Meyers (1910), 30 D.L.R. 20. See also the very useful 
annotation to Peppiatt v. Peppiatt, 22 D.L.R. at 14. Since tin- 
decision of Stuart, J., in Hums v. Hills, supra, the Legislature has 
amended the Marriage Ordinance so as to require the deposit of 
the written consent of the party whose consent is necessary before 
the issue of a license or the iH-rforming of the ceremony. What
ever the effect of this amendment may be it can in no manner affect 
the validity of this marriage for it took place in 1912, whilst this 
amendment was not passed until 1916.

I am regretfully obliged to wholly dismiss the action.
Action dismissed.

N. B. RAYMOND v. THOMAS.

8. C New Hrunmiek Supreme Court, Apjteal Division, Hazeti, C.J., White, 
and (trimmer, JJ. September 24, 1920.

1. Kvtdbnce (§ II K—INI)—Malicious prosecution—Information suh-f-
QUENTLY ACQUIRED—ADMISSION OF AH MATERIAL ON QUESTION OF 
MALICE AND REASONABLE AND PROBABLE CAUSE.

What the defendant learned from a third party after the commision 
of an alleged crime is admissible in an action for malioimis prosecution 
to prove what was in his mind at the time he lrid an information against 
the plaintiff as being material on the question of malice and of reason
able and probable cause.

‘J. Malicious prosecution (§ II A—10)—Practice in New Brunswick 
Courts—Plaintiff wishino question submitted to juin 
Procedure—Determination of question of reasonable and
PROBABLE CAUSE—QUESTION FOR JURY.

Under the recognised practice of the New Brunswick Court, it is quite 
open for the plaintiff in an action for malicious prosecution if he wishes
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a Question submitted to the jury as to whether the défendant had reason- N. B.
able grounds for an honest belief that tin- plain!iff hud been guilty of
the alleged crimp to frame the question himself and procure the Judge S. C.
to submit it. Failure of the Judge to do so is not ground for setting ------
aside the verdict. Raymond

While the question of reasonable and probable cause is one to be r.
determined by the trial Judge, yet when the determination of that ques- Thomas. 
tion depends wholly or in part upon a disputed question of fact, the 
Judge is entitled to the assistance of tin* jury in finding as to such facts, 
and even if the Judge may not have required the assistance of the jury 
to decide the question if the answer given by the jury is the only one 
IMissible on the evidence, the verdiot will not be set aside on this ground.

Motion by plaintiff, appellant, to set aside verdict for defend- Statement, 
ant, and for a new trial. Refused.

I). Midi in, K.C., for appellant; M. G. Teed, K.( '., for respondent.
The judgment of the Court was delivered by
White, J.:—This is an action for malicious prosecution tried white,I. 

before the Chief Justice of tin* King's Bench Division and a jury 
at the St. John Circuit in January last.

The defendant carries on business as a furrier at a store on 
Main St., St. John. The plaintiff is the wife of T. Kenneth Ray
mond, to whom she was married September, 1914. For about 2 
months, expiring October 30, 1918, she and lier husband resided 
at the Prince William Apartments. During the day her husband 
was employed as manager at the Royal Hotel. According to the 
plain tiff’s evidence on cross-examination, the relations existing 
between her and her husband were not very cordial during the 
2 months’ residence referred to, nor for 1 or 2 months immediately 
preceding such residence. The plaintiff testified that about the 
last of September, 1918, she went to the defendant’s store in com- 
|wny with a lady who was a guest at the Prince William Apart
ments and who was having some furs renovated by the defendant.
She says that she then told the defendant she was desirous of 
purchasing a fur collar; that he shewed her a grey lynx collar, 
saying the price was $65 and that he could furnish the muff to 
match at $50, though he had not the same then on hand ; that she 
made no purchase that day, but a few days later ’phoned the 
defendant to send the grey lynx collar to her at the Prince William 
Apartments, which he did according to his statement, on October 1.
About October 10 the plaintiff called at defendant’s store and 
ordered the muff corresponding with the collar. This was delivered 
on October 17. While in defendant's store ordering the muff, the 
plaintiff examined several Hudson seal coats, and tried on two of
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them. Defendant says: “She was very much impressed with one 
of them. She said she always wanted a coat and Mr. Raymond 
had promised her a coat a number of times.” And she likewise 
said: “If I change my mind and take a coat will yoti take these 
furs back and allow me for them?” I said : “ Certainly if they have 
not been damaged.”

Q. Was there anything said about the price of the coat? A. The price 
of the coat was marked in plain figures $325. . . . Mrs. Raymond said 
she would like to have the coat very much and would consider it and perhaps 
let me know later. . . . Q. What further occurred about the coat, if 
anything? A. I heard nothing further until late in October—October 29th 
Q. What occurred on that date? A. It was a wet day and I had not hurried 
back from dinner. I was called to the ’phone at the house and a woman's 
voice said it was Mrs. Kenneth Raymond that was speaking. She said- 
"You remember the coat 1 wras looking at.” I said: "Yes, I think I do.” She 
said "Mr. Raymond would like you to have that coat sent over, as he is 
going away and he would like to sot» the coat on me.” I said "Well it is not 
a very nice afternoon.” She said she was anxious it might lie there that 
afternoon, and I said "We will send it.” Q. Was there anything said ns to 
where he was going? A. She mentioned something about his going hunting. 
Q. Do you recall anything further being said on that occasion over the 
telephone? A. 1 don’t remember just now unless I can refresh my memory 
It was to be sent on his approval.

Mr. Mull in:—I object to that—he must give the words and not sum 
it up in that way.

Q. Tell us what, if anything, was said over the telephone on that subject? 
A. She said he wanted to see it on her and I would take from what she said 
—(Objected to). Q. Was there anything said about the muff and collar that 
you recall, over the telephone? A. I am not sure whether she said at that 
time that she would return the muff and collar. I know she did say it pre
viously.

Being asked on cross-examination by Mr. Mullin to rei>eat this 
conversation over the phone, the defendant detailed it as follows:—

Mrs. Raymond called me on t he phone. I would judge it was about t Im-e 
o'clock in the afternoon, and asked me if I remembered the coat that slit- 
had tried on—the Hudson seal coat—and I said I thought I did. She said 
there were so many jieople listening and I don't want them to hear. She 
evidently went to another ’phone and asked me if I remembered the coat 
and I said yes. She said: "Mr. Raymond would like to sec the coat.” lie 
was going away and would like to make her a present before he went. I said 
something about the weather. She said—"He is going away to-night.” 
I said, "Then I will make an effort and send it over to you.” She s|H»ke 
about the style of trimming and lining, so that my memory might serve me. 
Q. Was that all that was said? A. She said that it was to lie sent so that 
Mr. Raymond might see it. Q. Did you mention it was to be sent for Mr. 
Raymond’s approval before you mentioned it here this morning? A. 1 
think I did. Q. Where? A. I don’t remember. She asked me if I would 
send it over for Mr. Raymond to see it, that he would like to see it on her,
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that lie was going away that night, and that in the reason she wanted it 
that disagreeable afternoon. Q. There was nothing else said? A. I think 
she said he was going away on a hunting trip.

The plaintiff’s version of this conversation differs materially 
from that of the defendant. She avers that it took place either 
on the 26th or 27th and not on October 29, she says:—

I telephoned Mr. Thomas at his store and told him I was undecided— 
that I would like to have the coat as well as the furs but that Mr. Raymond 
was not there just then. Mr. Thomas said, why don’t you, and added that 
1 would have to pay more for the coat if I got it at one of the King Street 
stores. I told him to send the coat over. I think Mr. Thomas asked me 
just when I wanted it, and I said that day.

Q. Did you get it that day? A. Yes—as far as I can remember it came 
that day. Q. Did you hear anything further from Mr. Thomas on the 
subject of the coat? A. No. Q. Did you ask to have the coat sent on trial0 
A. No. Q. Did he say anything to you in the conversation about the coat— 
that he would send it on approval? A. No. Q. Did you say that you were 
particularly anxious to have it that afternoon—that is the afternoon of the 
day that you were telephoning that Mr. Raymond was going away that 
night and he wanted to see the coat before he went away? A. No. Q. Did 
you say that Mr. Raymond was going away on a hunting trip on that occasion 
when you were telephoning to Mr. Thomas regarding the coat? A. I did not 
say anything about a hunting trip to Mr. Thomas. Q. Did you say anything 
about a hunting trip to him at any t ime? A. No.

The plaintiff states that she left for the United States on 
October 30, and that she decided to go about 2 days before she 
went away. She said tliat her decision to go came about through 
a conversation with her husband, and was, apparently, proceeding 
to give this conversation, when, upon objection being interposed by 
the defendant’s counsel and the Judge intimating that he did not 
think the evidence relevant, the conversation was not given.

The defendant states that al»out 2 days after October 29, on 
which day according to him, the coat was delivered, Miss Baird, 
the proprietress of the Prince William A]>artments, was in his 
store on business, and, subject to objection, she gave the following 
testimony:—

Q. What if anything took place between you and Miss Baird with 
reference to Mrs. Raymond and this coat you had sent out? A. After she 
was through with her business she said to me: “Do you know that”—

Court:—This conversation took place prior to the laying of the infor
mation? A. Yes. She asked me if I was aware that Mrs. Raymond had 
left the city. I said no, I was not. She likewise asked me did I receive 
my coat back or the pay for it? I said no. ... Q. Do you recall any
thing further being said on that occasion referring to this subject matter? 
A. That was about all that would relate directly. She said other things. 
She said she likewise had been left in as bad a plight as I was. Q. Anyt hing
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further with regard to the coat? A. She said she understood she took it with 
her. That would be just about the conversation. Q. Was that the first 
intimation you had that Mrs. Raymond had gone away or intended going 
away? A. Yes. Q.'You think that was two days after the coat was sent 
A. The day after Mrs. Raymond had left the city.

The defendant states that having received this information 
from Miss Baird he took stops to see whether it was correct, that 
he got into communication with the Retail Merchants Assn, and 
that their agent, Miss Alward, made inquiries at the Immigration 
Office and reported to him that the immigration authorities had 
informed her that Mrs. Raymond had made application on tin 
30th for entry into the United States. The defendant says that 
he then called up Raymond, the plaintiff’s husband, at the Royal 
Hotel, by telephone, and had a conversation with him about the 
coat.

(j. What did you say to him? (Objected to.) (Admitted subject to 
objection.) A. I asked him about the coat. I told him about the coal 
being sent down and asked him if he knew anything altout it and what lie 
was going to do about it. He said “1 never told her to get a coat and never 
saw a coat, and won’t pay for it.” (j. Anything further said? A. He further 
said “won’t 1m* able to pay because my financial affairs are in the hands of 
an attorney at present arranging for a compromise.” Q. Anything else said 
A. That was all. Q. What did you do next? A. Mr. Armour went over- 
1 gave him some instructions. He went over and interviewed the Chief of 
Police and said—(Objected to). Q. What did Mr. Armour re|»ort to you 
in regard to this matter? (Objected to.) (Admitted subject to objection. 
Q. What did Mr. Armour report to you in regard to this matter? A. He 
said that 1 would have to go over myself, (j. Did you go over? A. Yes, 
1 did go over. Q. Did he tell you anything else? A. They said they knew 
her. (Objected to.) (j. This he reported to you? A. Yes. Q. Did you 
go over? A. Yes. tj. Whom did you see, and where? A. 1 saw Chief 
of Police Simpson in his own office. Q. What took place between you? A 
1 told him the circumstances. Q. What did you tell him?

Mr. Mull in:—1 am raising the general objection that 1 did before.
Q. Tell us the circumstances. What, if anything, did Mr. Simpson 

say to you about Mrs. Raymond or what you should do? A. He said “Yes 
1 know her and she has been known as Kitty McDonald;” and he likewise 
said “she has some record.” He likew ise said she had been accused of stealing 
a diamond. Q. Tell us more in detail what you told the Chief of Police? 
A. 1 told hyn just how it had been ordered over the telephone and 1 felt 
I had been deceived in the matter; that Mr. Raymond knew nothing about it. 
1 told him I had called Mr. Raymond and what he had said. Q. And the coat 
had gone out on approval? A. Yes.

Mr. Mullin:—I object to my learned friend leading the witness.
A. (continuing) I told him I had been called to the 'phone and asked to 

send it over particularly that afternoon as her husband was going out of town, 
and she had left town and taken the goods with her and I had found out from
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Mr. Raymond tliat lie knew not lung about it and would not pay for it. I 
asked him what to do. He said it was a case of obtaining money under 
false pretences and he would have no trouble in locating her and getting 
mv goods. Q. What, if anything, further did you do? A. He told me to go 
upstairs to Mr. Henderson and lay a charge and 1 did so. (j. What did Mr. 
Henderson do? A. Mr. Henderson made out the necessary pajiers. (J. 
Did you attest to them lieforo the Magistrate? A. Yes. tj. After laying 
the information did you have anything further whatever to do with the matter 
of the issuing of the warrant or instructions with regard to the warrant? A. 
Nothing whatever. Q. What is the next thing you knew of this Police Court 
prosecution that is stated to be November 2nd? A. About a year afterwards. 
Word was received at the store that Mrs. Raymond had arrived in town and 
had been arrested and for me to go over to the Police Court. (J. And you 
went over? A. Yes. Q. What did you find? A. 1 fount! Mrs. Raymond 
there and the Magistrate and Mr. Mullin, and I took Mr. Belyea with me. 
(2. The proceedings were had liefore the Magistrate and you gave evidence? 
A. Yes. Q. And others gave evidence? A. Yes. Q. And the party was 
committed for trial eventually? A. Yes. . . . Q. After Mrs. Raymond 
was sent up for trial, which 1 think wits about the seventeenth of November, 
did you have anything whatever to do with the preparing of the indictment 
or proceedings in the .Supreme Court? (live any instructions whatever or 
consulted in regard to that? A. No. Q. When you gave your evidence 
Itc.fore the Magistrate on the preliminary inquiry, were you called upon to 
enter into the usual recognizance to appear at the Circuit Court? A. Yes. 
Q. And you ap|M»ared at the Circuit Court? A. Yes.

The information laid by the defendant against the plaintiff 
was placed in evidence, and is as follows:—

The information and complaint of Frederick 8. Thomas of the City of 
St. John, taken the second day of November in the year of our Lord one 
thousand nine hundred and eighteen Indore the undersigned Robert J. Ritchie, 
Police Magistrate* for the Police District in the City of St. John, in the City 
and County of Saint John, on oath, who saith—that a woman known to 
him as Kitty Raymond alias Kitty McDonald at the City of Saint John on the 
twenty-ninth day of October, A.D. 1918, did unlawfully and by false pretences 
obtain from this deponent one Hudson Seal Fur Coat of the value of three 
hundred and twenty-five dollars with intent to defraud contrary to the 
statute in such coses made and provided. The false pretences living a message 
from the said Kitty Raymond saying that her husband Kenneth Raymond 
was going away and he wanted deponent to send the said coat to her and 
that he was making a present of said coat to her beforï going away.
Taken and sworn to in t he day in the 
year and at the place first above 
mentioned, before me,

(Signed) Robert J. Ritchie,
Police Magistrate, City of Saint John.

The prisoner lx>ing sent up for trial by the Police Magistrate, 
the Crown Prosecutor framed an indictment based upon the 
information above set forth, and laid the same before the Grand 
Jury, who found no bill. It seems that Thomas, who, on the hear-

(Signed) F. 8. Thomas.

N. B.
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ing before the Police Magistrate, proved the delivery of the coat, 
was not called or sworn lx*fore the grand jury; so that the grand 
jury had before it no proof that the coat was in fact delivered. 
Raymond being called as a witness at the trial, stated, that until 
he had received word by telephone from the defendant after Octols r 

.‘50, on which date he and his wife separated, he knew nothing of 
his wife having obtained from Thomas or anybody else, a lynx 
collar; that somewhere about 6 days before his wife went away 
ho saw her wearing a new collar, and asked her where she got that 
fur, and that she told him it was loaned to her by a lady friend. 
He further stated, that he did not know- at any time before she 
went away that she had purchased a muff similar to the* collai, 
and he never knew of her having a Hudson seal coat sent to In i 
at the Prince William Ajiartmcnts by Mr. Thomas.

Q. Was it ever spoken of between you and her about you giving her orn
ât any time? A. I have no recollection of it. Q. Did you tell her at any 
time that summer or winter about giving her or making her a present of a 
fur coat? A. No. . . . Q. Did you contemplate going away, leaving 
the city on a hunting trip about the 29th October? A. No. Q. On a hunt ing 
trip or otherwise? A. Not the twenty-ninth. Q. About that time? A. 
I was away on a hunting trip. Q. About that time? A. From the 8th to 
the 22nd I was away for two weeks. Q. Then you were not away and did 
not contemplate being away any time between the twenty-second or twenty- 
third and the end of the month? A. Not out of the city.

It appears that Mr. Raymond, at the time he went to reside at 
the Prince William Apartments, was in financial difficulties; mid 
that just before going there he had sold the household furniture 
which had been in use at the home w here he had previously resided 
in Wentworth street. The plaintiff, after first stating that she 
did not know her husband wras in financial difficulties, subsequently 
gave testimony' as follows:—

Q. You knew of course then that your husband was in financial difficulties 
and was not getting any lietter? A. What did Mr. Raymond do with the 
money he got from his furniture? When he told me he was in financial diffi
culties 1 was glad to help him sell the furniture to pay the bills. Q. When 
was the furniture sold? A. Before we went to the Prince William, y 
Where did you stop after your furniture was sold? A. At the Prince William. 
We had an auction sale before we went to the Prince William.

At the trial the Chief Justice submitted to the jury' four 
questions which, with the jury's answers thereto, are as follows:—

1. Did the defendant take reasonable care to inform himself of the t rue 
facts of the case when he proceeded against the plaintiff? A. Yes. 2. Did 
the defendant honestly believe in the full charge which he laid before the
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Magistrate? A. Yes. 3. Was the (Mondant art uated by malice and indirect 
motives in the proceedings taken against the plaintiff .' A. No. 4. To v hat 
amount of damage do you find plaintiff is entitled by reason of her arrest and 
and detention by the complaint of defendant made against her? A. Not 
miKwered.

Tlie first three of those questions are the same as were left to 
the jury by Cave, J., in Abrath v. «V. E. liy. Co. ( 1883), 11 Q.R.D. 
79; in the Court of Appeal (1883), 11 Q.lt.l). 440; and in the 
House of Lords (1886), 11 App. Cas. 217.

Vpon the jury’s returning the foregoing questions answered as 
altove stated, the trial Judge directed the jury’s findings to In- 
entered, and he himself thereupon made a finding that the defend
ant had reasonable and probable cause, ami directed a verdict to 
be entered for the defendant with costs.

The plaintiff now moves for a new trial:—
1. On the ground of improjwr admission of evidence. 2. Mi- 

direction and non-direction bv the Judge. 3. The jury's finding- 
are not supported by the evidence. 4. Findings against evidence 
and the weight of evidence. 5. Findings against law and evidence. 
6. Verdict against law and evidence.

The specific instances in which the plaintiff's counsel claims 
evidence was improperly admitted ait- set forth in his factum as 
follows :—

1. The learned trial Judge wan in error in admitting the evidence of the 
conversation of the defendant with Misa Baird, whicli conversation was 
not evidence being merely hearsay and did not come under any of the excep
tions to the hearsay rule. 2. Improper admission of the evidence of tlx- 
witness Armour of his conversation with Chief of Police Simpson, such con
versation being a violation of the hearsay rule. 3. Improper admission 
of the evidence of the witness Armour as to his cal|ing the attention of the 
defendant to the condition of the charge slip. 4. Improper admission of the 
evidence of the witness Armour that he kind of questioned it. referring to the 
transaction of the fur coat, which he said the defendant gave him to make a 
parcel of and send to the plaintiff, which was allowed to stand against tlx1 
objection of plaintiff’s counsel. 6. ltnpro|>cr admission of the evidence of 
the defendant with regard to what the witness Armour rc|x»rted to him as 
the result of his interview with the Chief of Police. 6. Iinpro|ier admission 
of the evidence of the defendant of the conversât ion with Chief of Police 
Simpson, in violation of the hearsay rule. 7. Impro|icr admission of tlx- 
conversation over the telephone between tlx- defendant and Kenneth Rny-

1 have already set forth the testimony given by Miss Raird. 
This was claimed to have been improperly admitted on two 
grounds: 1. That it was conversation with a third party and
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therefore hearsay. 2. That to be admissible it must relate to tin 
alleged erime and have a bearing on that, and not to something in 
regard to a subsequent occurrence after the crime was committed: 
that the evidence was in connection with something that transpired 
subsequently, and was not pertinent.

I think that the objections taken with regard to the admissi
bility of this evidence were properly overruled. What the defend
ant learned from Miss Baird formed part of the information which 
was in his mind at the time he1 laid the information against the 
plaintiff, and was material both upon the question of malice and 
upon that of reasonable and probable cause. It was not, perhaps, 
very important, but it helped to expluin how it came about that 
the defendant learned, or came to believe, that he had been 
defrauded.

As to the second ground, the only objection which the plaintiff's 
counsel appears to have made was as follows: The defendant on 
examination of Mr. Armour having asked—

Q. What did the Chief of Police tell you? A. He said—
Mr. Muffin:—I object—
Q. Wrhat did you tell the Chief of Police acting for Mr. Thomas’ A 

1 told the Chief of Police that on Tuesday Mrs. Kenneth Raymond had 
gotten a coat from our store on approval and we had telephoned to her 
husband and he said he did not know anything about it. Also that the 
United States Immigration records had shewn that she left for the United 
States on Wednesday, and he said “What was her maiden name?” 1 said 
"McDonald." He said: “Oh yes, Kitty McDonald. We know her. She 
has a record.” He said: “She was sus|iected of stealing a diamond or diamond 
ring and she was too smart for us to find them on her.” Q. Where did he 
say this occurred? A. In the City of Saint John. Q. Any particular place? 
A. I think he said where she boarded, (j. Anything further? A. He said 
“That is a case of false pretences, you should get a warrant out and we can 
apprehend her and secure the goods.” I said 1 was not the owner of the 
goods, that Mr. Thomas owned the goods, and he said: “Well send him over." 
1 went back and communicated to Mr. Thomas what. 1 have related. Mr. 
Thomas left then. Q. You did not accompany him hack? A. No.

It already api>ears from what I have quoted from the record, 
that when the defendant went to nee the Chief of Police, the latter 
repeated to him what he had said to Armour. Objection by Mr. 
Mulliti wap made at the trial to the defendant stating the conver
sation had between him and the Chief of Police, in these words: 
“I am raising the general objection that I did before.” That is 
to say, the objection taken at the trial to the admissibility of this 
evidence was upon the same two grounds which, as I have stated,
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formed the basis of objection to the testimony of Miss Baird. __
With these grounds I have already dealt. Upon the argument s. ('.
before us, Mr. Mullin claimed that the statement by the Chief of Raymond 
Police, as to the plaintiff having been accused of stealing a | H/MXh 
diamond, was inadmissible because1 it afforded no proof that she 
had stolen a diamond, and if it did, would have boon inadmissible- VMl,,e*J 
upon the trial of the plaintiff had the- jury found a true- bill upon 
the charge laid by the elefe-ndant.

It is quite true that, as a ge-noral rule, whe-re a person is being 
tried for crime, evieiene-e canned be given against him, either of his 
had character, or of his having committed either crimes. But, 
where the intent to defraud is an essential element of the- (Time- 
charged, evidence of prior e-riminal ae-ts of the accuseel may, 
sometimes, bo admiss r the purpose of proving such intent.
1 would ne>t wish to be understood as holding that had t he plaintiff 
been placed on trial upon the charge made against her of obtaining 
goods by false1 pretences, it would, on the facts of this case, have 
been open to the Crown to shew- that she was of previous bad 
character, or had been guilty of stealing. Upon the pit-sent trial 
the issue is not as to the guilt or innocence of the plaintiff, but 
whether the defendant, in laying the charge, acted without malice, 
and he had such reasonable grounds for believing the plaintiff 
guilty, as would have led a reasonable and prudent man to so 
believe. The defendant, of course, knew from what had taken 
place over the ’phone lietween himself and the plaintiff, wluit 
statements were made to him by the plaintiff in reference to her 
husband. He had learned from the plaintiff's husband that these 
statements were false. It is not sufficient, however, to constitute 
the crime of obtaining goods by false pretences, to shew merely 
that the goods were obtained by means of statements which were 
false1 ; but it must also appear that the falsi1 statements were made 
with intent to defraud. 1 think what was said by the Chief of 
Police to the defendant as to the plaintiff having been accused of 
stealing a diamond would very naturally affect his belief upon the 
question whether or not the plaintiff had made to him the false 
statements in reference to her husband, with the intent to defraud.
But whether I am right or wrong as to that, cannot, I think, 
affect the present case ; not only because, as I have already pointed 
out, objection to the evidence was not made at the trial upon that

VV
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ground, but because the plaintiff herself, in her statement of claim, 
sets forth that the defendant “falsely and maliciously, and without 
any reasonable or probable cause, appeared before the Police 
Magistrate of the City of St. John in the City and County of 
St. John, and in an information under oath charged the plaintiff 
by the name of Kitty Raymond, alias Kitty McDonald, well 
knowing that she was the wife of the said Kenneth Raymond, 
and had never l>een known as Kitty Raymond alias Kitty McDon
ald.” And in his opening to the jury, Mr. Mullin claimed that the 
defendant by thus referring to the plaintiff in the information 
had shewn malice. The counsel, I think, thereby opened the door, 
if it was necessary to open it, to the defendant to shew why he 
had referred to the plaintiff in the way he did, by testifying what 
the Chief of Police had said to him.

It is quite clear from the proceedings that the defendant made 
no attempt upon the trial of this action to prove that the plaintiff 
had, in fact, been guilty of stealing, or attempting to steal, a 
diamond. 1 do not think, therefore, that a new trial should k 
granted upon the ground that the evidence as to what the Chief 
of Police stated to defendant was improperly admitted. Inasmuch 
as the evidence as to what the Chief of Police stated to Armour 
shews such statement to have been substantially the same as that 
afterwards made by the Chief of Police to the defendant, and that 
it was communicated by Armour to the defendant, I do not think 
it was improperly admitted.

Objection number 4 relates to the following evidence of Armour, 
given u|)on direct examination :—

Q. When Mr. Thomas came back from the house what, if anything, did 
he do? A. Hejtold me—(Objection interposed). Q. What was done'1 A. 
He gave me the fur coat to make a parcel of and send to Mrs. Kenneth Ray
mond, at the Prince William Apartments. I kind of questioned it—

Mr. Mullin:—I submit the word “questioned” is improper in view of the

He did not ask to have the word stricken out; and the further 
examination of the witness by other questions proceeded without 
objection. To merely state the facts is, to my mind, sufficient to 
shew howr unreasonable it would l>e to grant a new trial upon this 
ground.

In view' of what I have said, I do not think it is necessary to 
further deal with any of the above specified grounds, as to the
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improper admission of evidence, save the third. With reference to 
that, it appears from the defendant’s testimony that lie had U-en 
in business some 38 years or so; that his business began in a small 
way, and that, until very recently, he had continued the system 
of keeping accounts adopted at the inception of his business. 
Under that system, when goods were sold, or sent out on approval, 
the first entry was made upon what is termed a counter slip, a 
blank form of which was placed in evidence. In making such 
entries, a carbon sheet was placed between the original and 
another blank slip, so that a carbon copy was made of whatever 
was written upon the original. What became of the original was 
not, I think, expressly stated; but 1 infer it would go to the pur
chaser with the goods. The carbon copy was placed on file. When 
goods are sent out on approval ami returned, this slip would, in 
most cases, be taken from the file and destroyed. Rut when a 
sale was effected, a charge1 copied from the slip on file, or based 
thereon, would be made in a book, which apitears to have been the 
only account book kept in defendant's business. The defendant 
says that upon the counter slip relating to the sale of the coat in 
question, the entry was “Mrs. Kenneth Raymond, One Hudson 
Seal Coat $325.00 App.” explaining that “App.” meant “on 
approval.” He states that the several counter slips with reference 
to the1 sale of the fur collar, the muff and the Hudson seal coat in 
question, were, in the ordinary' course of business, placed ui>on the 
file in the office, and were not entered in the account book until 
some time in January, 1919. With this knowledge of the plaintiff’s 
system of bookkeeping (if his method of keeping accounts can 
properly be dignified by the term bookkeeping) one is able to 
appreciate how much, or rather how little, there is in objection 3, 
taken to the admissibility of the evidence of Armour. Following 
is the report of that portion of the testimony of Armour 
objected to:—

Q. This entry on October twenty-ninth, that is the date on the charge 
slip? A. Yes. Q. Your attention was directed to this very shortly after 
the twenty-ninth of October, about the trouble that hod arisen about it? 
A. Yes.

tiy Mr. Teed:—Q. Do you know anything about the entry in the lx>ok 
at page 313, copied from the charge slip? A. That was put there in my 
presence. I called Mr. Thomas’s attention to the condition of the charge 
slip. (Objected to.) Q. That would lie when? A. Sometime in the month 
of January last.
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Coming now to the objections urged against the charge of the 
Chief Justice. These objections are set forth in the plaintiff’s 
factum in 18 different paragraphs, covering altogether nearly 7 
typewritten pages. I do not think it necessary to quote all of them 
at length, because nearly all of them are based upon one or more of 
a few grounds only, to each of which I will try and make reference.

In the first place, the plaintiff places great reliance upon the 
fact that the defendant had admitted on cross-examination that 
he really sold the articles which the plaintiff purchased, including 
the fur coat, on the credit of the plaintiff, believing her to be a 
good mark, and that being so there was and could be no case of 
false pretences. As to the claim of the plaintiff’s counsel that the 
goods were sold upon her credit, I think it well to quote a portion 
of the evidence l>earing upon that point. Questions to the defend
ant by Mr. Muffin:—

Q. You really sold the articles on whose credit? A. Mrs. Kenneth 
Raymond’s. Q. You will swear to that? A. 1 will swear that that is the 
way the entry is made. Q. Will you swear you sold all these three articles 
to Mrs. Kenneth Raymond on her credit, believing her to be a good mark? 
A. Yes. Q. It was not on the credit of her husband? Was it on the credit 
of her husband? A. I supposed the two were one. Q. Having had in mind 
the person you were giving the credit to when you parted with your property, 
did you have in your mind that you were giving the credit to Mrs. Kenneth 
Raymond? A. Not answered. Q. To whom were you entrusting it? A. 
Mrs. Kenneth Raymond. Q. And that is the person you expected to pay 
you? A. I expected her husband to give her the money to pay for it. (j. 
But you made no inquiries to see whether her husband would de» that or not, 
before you parted with your property? A. No. Q. You had not a doubt 
in your own mind as to the standing and reliability of Mrs. Kenneth Raymond 
before this communication was made to you on the occasion you mention 
of Miss Baird coming in your shop i,i which you have detailed to my learned 
friend? A. No, I had not. Q. And you thought she was perfectly good 
for all these things which had been charged to her at that time on the counter 
sli|>s? Is that correct? A. That is correct. Q. Then you parted with thost- 
goods on the faith that she was a good mark for the goods anil would pay for 
them? A. Yes. (j. And that is what moved you to deliver the goods to 
her? A. Certainly, (j. If you did not believe that you woidil not have 
delivered the goods to her, if you did not believe she was a mark and of good 
standing? A. No, I would not have delivered them. Q. And also she was 
the wife of Mr. Kenneth Raymond, the son of W. E. Raymond, of the Royal 
Hotel, King Street, St. John? A. Yes. Q. And you thought the wife 
of the son of the chief owner if not the real owner of the Royal Hotel would 
be a perfectly good mark for you to sell a fur coat to? A. 1 thought they were 
honourable and reputable |ieople. Q. And you thought she was? A. Yes. 
Q. And that is the reason you let her have these goods that you have descnlx-d? 
A. Yes. Q. You did not render any account to anyone for these goods?
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A. The first two items I billed Mr. Kenneth Raymond with. Q. When N. B.
did you first send the bill? A. 1 could not just tell the date, but sometime ^ ^.
afterwards. . . . Q. Was it after the information was laid in the Police "
Court against Mrs. Raymond that you sent the bill to Mr. Raymond for the Raymond 
first two items? A. It would tie after that. (j. And I suppose it was Imeause ,, *’•
you had laid the information in the Police Court that you did not include Thom ah.
the Hudson seul coat? A. That is the reason. White, I.

On re-examination the following occurred:—
Q. You told me that the coat was sent out on approval? A. Yes. Q. 

You also told Mr. Mullyi this morning that you sold the goods to Mrs. Ray
mond believing she was a good mark and on her credit. In the first place 
I wish to ask you what you meant by the statement to Mr. Mullin that the 
goods were sold on credit? A. All goods that go out must be kept a record 
of, and they are put on a slip, and as I said liefore that coat was sent on 
approval. Q. Is that what you mean when you say it was “sold?" A. I 
did not think it was necessary to add each time the word “approval,” but that 
is what I meant. Q. Having regard to the statement you made that Mrs. 
Raymond made to you over the telephone regarding her husband and his 
going away and wanting to see the coat and that sort of talk. Subject to 
whose approval did you send out the coat1?

Mr. Mullin:—I submit on re-examination this is not proper when it 
was gone into on direct examination.

Mr. Teed:—When the mind of the man is to In; investigated, if he believed 
the goods were to go subject to her husband’s approval, he is the man to put 
the interpretation on it for the purpose of these goods.

Court:—If this were on direct examination it would be ojien to Mr. 
Teed to ask that question, and if you think you have not had a chance to 
cross-examine on it, I would open the door for that rather than to exclude 
a question to my mind important. If Mr. Mullin wants to cross-examine 
on it he may do so.

Mr. Mullin:—I want to draw the attention of the Court to the act 
that the witness has said that the goods were sold to Mrs. Raymond liecause 
of her standing and because he had faith in her and believed that she was 
resiKinsible and there was no question about it.

C-ourt:—The only question here on which this prosecution is based is 
the coat. This witness has said that Mrs. Raymond said to him that her 
husband wanted it this afternoon and he sent it over on approval. Then 
the question comes on whose approval, his or hers? 1 will allow it. A. That 
would lie the approval of Mr. Raymond, (j. That is what you had in your 
mind? A. Yes.

In the deposition of the defendant taken before the Police 
Magistrate and put in evidence on this trial by Mr. Mullin the 
following occurs:—

I previously swore that I charged this fur coat to Kenneth Raymond, 
the husband of the accused. Also 1 said 1 charged the items of sale of October 
1st and 17th to the husband. I also stated 1 had rendered him an account 
to him for the first two items. I say now that it was rendered to him for 
these same two items. I did say that I sold this coat on the credit of Kenneth 
Raymond to the defendant. I say that now too. It is our general rule to 
send the account to the husband, even when the charge is to the wife.
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And on direct examination of the defendant is the following :
Q. I see also this is charged to Mrs. Kenneth Raymond. Is it your huliit 

to make the account A in the name of the iady of the household when the 
account is really against the husband? A. Unless we have a fanulv account 
we just charge it up to the woman or person buying. Q. The accounts 
principally are in the names of the wives? A. Yes.

The plaintiff claims that this testimony is inconsistent with tlie 
defendant’s contention, that an operating cause inducing him to 
send the fur coat in question to the plaintiff was the statement he 
alleges she made to him. that her husband was going away and 
wanted the defendant to send the coat as he was making a present 
of the same to her liefore leaving, and that he was going away 
that night hunting.

The plaintiff further claims, that as the defendant was not asked 
whether the statements which he alleges the plaintiff made to him 
as to her husband going away that night and wishing first to sec 
the coat, was an operative cause in inducing him to send the coat 
over, and has not distinctly stated that his mind was operated 
ui*in by such statements, there is no evidence that he was induced 
to part with the coat by reason of the plaintiff’s false pretences 
The defendant in the sworn information made by liim charges I that 
the plaintiff did “unlawfully and by false pretences obtain from 
this deponent one Hudson seal coat of a value of three hundred 
and twenty-five dollais with intent to defraud contrary to the 
statute in such case made and provided," the false pretences living 
a message from the said Kitty Raymond saying that her husband 
Kenneth Raymond was going away and he wanted deponent to 
send the said coat to her and that he was making a present of said 
coat to her before going away.

The burden is ui*>n the plaintiff to shew an absence of reason
able and probable cause, and also to prove malice. So that when1 
there is nothing to indicate malice or a want of reasonable and 
probable cause, the action must fail. Here, if the plaintiff's 
evidence as to the conversation she says she hail with the defendant 
which resulted in the coat being sent over to her is to be accepted 
as true, then there would lie proof of a want of reasonable and 
probable cause. But on the other hand if the defendant’s testimony 
in reference to that conversation is accepted, there is no such proof, 
but there is evidence of reasonable and probable cause. Indeed, 
having read the evidence very carefully, I think the jury might
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very well have reached the conclusion that the evidence, taken as 
a whole, afforded proof on the part of the defendant, that he was 
induced to part with the coat as he did through his belief in, and 
reliance upon, the false statements made by the plaintiff that her 
husband was making a present to her of the coat and was anxious 
to see it upon her.

The fact that the defendant had admitted that he sent the 
coat to the plaintiff upon her credit, believing her to be a good 
mark, is by no means inconsistent with the finding that the 
plaintiff was induced to send it by the false pretence alleged. On 
the contrary, the very reason why he believed the plaintiff to lx» 
a good mark may well have been his belief, created by the false 
statements of the plaintiff, that her husband proposed making a 
present to her of the coat, ami knew of her getting it.

The Chief Justice in his charge instructed the jury as follow s:—
Very considerable has been said as to whom credit was given, whether 

the goods were sold to Mrs. Raymond on her credit or whether they were 
sold on Mr. Raymond’s credit. As the case presents itself to me, gentlemen, 
I do not think that is the determining feature in it at all, because even if the 
goods were sold on Mrs. Raymond’s credit, that would be no answer to a 
charge based upon a complaint that “she had got the credit extended to 
her under false pretences.” It does not appear to me that the question to 
whom the credit was actually extended is the turning point in the case. The 
important part of this branch of the case I am alluding to now is, what were 
the circumstances under which Mr. Thomas parted with his fur coat? If 
he parted with that coat in the belief that Mrs. Raymond, being the wife 
of Kenneth Raymond naturally had the credit that anybody would have 
in that station in life, that is the end of it. There would be no justification 
for the defendant doing what he did, and there would be no false pretences 
at all in her going and getting the coat under those circumstances. On the 
other hand, if, as he says, she led him to believe that Mr. Raymond was 
right there and the coat was to be sent over for his approval, and it was that 
idea that made him part with it, and if you come to the conclusion that 
that was false, then you will so find.

In view of that instruction, and the jury’s answers to the 
questions put to them by the Court, it is manifest that the jury 
must have accepted and believed the defendant’s version of the 
conversation between him and the plaintiff which led up to the 
coat Ixing sent to her, rather than the version given by the plaintiff.

The plaintiff’s counsel claims that the Judge; was in error in 
charging the jury as he did in the first portion of that part of his 
charge quoted, inasmuch as the information laid in this ease was for
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obtaining goods by false pretences, and not for obtaining credit 
by false pretences. And he further argued that if there is evidence 
of any offence it is that of obtaining credit on false pretences, and 
not of obtaining goods.

Even if we take the above quoted portion of the Judge's 
charge alone, and certainly if wc take the whole charge together, 
it is quite apimrcnt that when he spoke of the plaintiff getting 
“credit extended to her under false pretences” he meant that slip 
had got the coat upon credit, that is without paying for it, upon 
false pretences. It had not l»een suggested by anybody during 
the course of the trial that if the plaintiff had been guilty of a crin c 
at all, it was that of obtaining credit under false pretences rather 
than that of obtaining goods. If the plaintiff’s arguments are 
well founded then the absurd result would follow that in no case 
where goods were obtained upon credit, by false pretences with 
intent to defraud, could criminal proceedings be taken for obtaining 
goods by false pretences.

Complaint is made by the plaintiff's counsel that the Judge 
failed to draw the jury’s attention to certain portions of the 
evidence which he claimed should have been pointed out and 
commented upon by the Judge to the jury. In reply to that 
I can only say that I think the Chief Justice laid the cast1 very 
fully and very fairly before the jury, and at the close of his charge, 
bearing upon the first three questions submitted, and before he 
began his charge upon the question of damages, he used the 
follow ing language :—

I am now going to say something to you on the question of damages, 
and in the meantime I would say that if cither of the counsel want any fuller 
or further instructions upon the matters which I have already touched upon, 
that after what I have to say about the damages and the principle on which 
they should be assessed, I will gladly listen to anything you want to say 
on that question.

If counsel for the plaintiff had wished the Judge to point out 
to the jury any particular portion of the evidence, or to give any 
particular instruction in reference thereto, he should have asked 
for it. The plaintiff’s counsel did, toward the close of the charge, 
address the Court as follows:—

There is one point with regard to the first question. Did the def ndant 
take reasonable care to inform himself of the true facts of the case when lie 
proceeded against the plaintiff? In connection with that I would ask fora 
direction in considering what would be a prudent thing for one placed in the
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eircumetancee of the defendant at that time, would be the consultation with 
counsel as to the proper coui»e to proceed upon a statement to him of the 
full tacts in connection with the case. And the omission, if there is an omis
sion, on the part of the defendant, is a matter the jury may take into con
sideration in determining that question.

It is law, settled now beyond dispute, that where a defendant 
in tin action for malicious prosecution proves that he correctly 
and fully stated the facts to counsel, and was advised to bring the 
prosecution, that is evidence of reasonable and probable cause. 
But I know of no case in which it has been held that failure to 
consult counsel affords proof of a want of reasonable and probable 
cause. It is, perhaps, possible to conceive of a case of such character 
that no prudent man would lay a criminal charge without first 
consulting counsel ; but certainly that is not the case here. The 
defendant, whom the jury have evidently believed lather than the 
plaintiff where the testimony of the two is in conflict, states in 
effect that he went to the Chief of Police for advice, believing he 
was competent to give it, and laid the case before him as the facts 
were, and accepted as correct the Chief's advice that those facts 
constituted a case of obtaining goods by false pretences, and acted 
upon it.

The plaintiff’s counsel further contended, in para. 17, under 
the head of mis-direction and non-direction, as follows:—

Error on the part of the learned Judge in leaving the first question to the 
jut)-: ‘‘Did the defendant take reasonable care to inform himself of the 
true facts of the case when he proceed™! against the plaintiff?” in the absence 
of any evidence on the part of the defendant that he was induced to part 
with the fur coat because of the alleged misrc|iresentation or untrue state
ments of the plaintiff regarding her husband attributed to her by the defendant, 
there being no other material facts which would justify the defendant in mak
ing the charge against the plaintiff and it having reference to the question of 
reasonable and probable cause which in the circumstances the learned Judge 
should have determined himself there being no material facts disputed which 
could affect that question.

I have already dealt with the contention that there was no 
evidence on the part of the defendant that he was induced to part 
with the fur coat because» of the alleged misrepresentations of the 
plaintiff regarding her husband. As to there being no material 
facts disputed which could affect the question of reasonable and 
probable cause, it is only necessary to recall the vital difference 
between the testimony given by the plaintiff and that given by 
the defendant, as to the terms of the conversation which led to her 
obtaining the coat.
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The plaintiff’s counsel also complains of what he claims to have 
been a failure of the Judge to leave a question to them, as suggested 
by plaintiff's counsel, as to whether the defendant had reasonable 
grounds for an honest belief that the plaintiff had lieen guilty of 
the crime of obtaining goods under false pretences. Under the 
raognised practice in this Province, it was quite open for the 
plaintiff, if he had wished such a question submitted to the jury, 
to have framed the question himself and procured the Judge to 
submit it. This he did not do.

The plaintiff contends that the first question left to the jury 
should not have been submitted to them l>ecause a question of 
reasonable and probable cause is one to be determined by the 
Judge alone. In Lister v. Perryman (1870), L.R. 4 H.L. .521, 
referred to with approval by Strong, J., in Archibald v. McLaren 
11892), 21 ( 'an. S.C.R. 588, it was laid down that while the question 
of reasonable and probable cause is one to be determined by the 
trial Judg yet when the determination of that question depends 
wholly or in part upon a disputed question of fact the Judge* is 
entitled to the assistance of the jury in finding as to such facts.

Now I think that under the evidence in the present case no 
one could reasonably have answered question 1 otherwise than 
as the jury have done. Hence the Judge may not have required 
the assistance of the jury7 to decide this subsidiary7 question. Hut 
if the evidence is so clear as to admit of only one answer- that 
given by the jury7—what harm is done by obtaining their answer?

A more arguable contention possibly is tliat put forward by 
the plaintiff, that the first question is, under the circumstances 
of this case, wholly irrelevant, and, therefore, should not have lieen 
put to the jury7. That contention was not made at the trial, but 
was put forward for the first time on argument before us. Assum
ing that under the circumstances it was not necessary to ask the 
jury this question in order to enable the Judge to determine tlx* 
question of reasonable and probable cause, yet I fail to sec how 
the plaintiff is prejudiced by the submission of such question. Had 
the answer been adverse to the defendant, and the Judge had 
thereupon found a want of reasonable and probable cause, the 
defendant might have had cause for complaint. If the fact be, as 
the plaintiff contends, that under the circumstances here, the 
question whether there was or was not reasonable and probable

-L
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cause, does not depend upon this preliminary question, No. 1, 
surely it cannot afford any ground against the finding by the trial 
Judge that then* was no want of reasonable and probable cause, 
that the jury have found the defendant did, as a matter of fact, 
take such reasonable care to inform himself of the facts.

Finally, I may say that a careful reading of the evidence in 
this ease has satisfied me, that when once it is determined that 
the defendant’s evidence as to the conversation with the plaintiff 
over the ’phone which led to his sending her the coat, is to be ac
cepted as true, rather than the version of feuch conversation given 
by the plaintiff, no one could reasonably come to any other con
clusion than that there was a failure on the part of the plaintiff to 
shew a w ant of reasonable and probable cause.

As I am anxious not to unnecessarily prolong this judgment, 
and for the reasons stated have come to the conclusion that 
reasonable and probable cause has l>een established, I will not 
discuss any contentions made by the plaintiff’s counsel which go 
solely to the question of malice.

For the reasons stated, I think this apical should be dismissed 
with costs. Appeal dismissed.

Re CROTEAU and CLARK Co. Ltd.

Ontario Supreme Court in Bankruptcy, Orde, J. November 29, 1920.

Bankruptcy (| I—7b)—Petition in—Return ok notice—Assignment 
— Receiving order—Validity — Bankruptcy Act 1930, 9-10 
Geo. V., Ont., ch. 30.

Sub-sec. 6 of sec. 4 of the Bankruptcy Act does not apply to a case 
where the debtor, with the paisible intention of choosing his own trustee, 
makes an assignment after he is served with the petition in bankruptcy 
and before the return of the notice of hearing, and a receiving onier made 
on tie return of the notice renders such assignment ineffective.

[«See exhaustive annotation on the Bankruptcy Act of Canada, 53 
D.L.R., commencing page 135.1

Motion by the Canadian Credit Men’s Association Limited, 
as receivers under a receiving order, for an order directing the 
Ixmdon and Western Trusts Company to deliver possession of 
the estate of the Croteau and Clark Company Limited to the 
applicants.

A. W. BaUantyne, for the applicants.
H. S. White, for the London and Western Trusts Company.
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ONT.
8. C.
Re

Croteau

Clark Co. 
Ltd.

Orde, J.

Orde, J..—This matter came before me on the 17th and lhtli 
November, 1920; and, although the -notions were disposed of 
summarily, the questions involved seemed of sufficient importunée 
to require that the seasons for my orders should be reduced to 
writing.

On November 1, 1920, Nisbet and Auld Limited filed a ]ietitioti 
in liankruptey against the Croteau and Clark Company Limited, 
an incor]x>ratcd company carrying on business as general merchants 
at Kasex, Ontario. Notice of hearing of the petition was given 
for Novemlier 11, 1920, and the petition and notice were served 
on the debtors on Novemlier 2, 1920.

Vpon the return of the notice of hearing, on Novemlier 11, 
no one appeared for the debtors, and a receiving order was made, 
adjudging the debtors bankrupt, and ap|x>inting the Canadian 
( 'redit Men’s Assoc iation receivers of the estate.

When the receivers proceeded to take possession of the asset» 
of the debtors, they found the London and Western Trusts ( oni- 
pany in fsissession, under what purjiorted to be an authorised 
assignment under the Hankruptcy Act, 1920, which the debtors 
had made to them, as authorised trustees, on November 8, 1929. 
The I-ondon and Western Trusts Company had taken charge and 
called a meeting of creditors for the afternoon of Novemlier 17. 
1920.

The Canadian ( ‘redit Men’s Association, as receivers under 
the receiving order, thereupon, ujion leave given by me, moved 
liefore me on November 17, 1920, for an order directing the 
Ixindon and Western Trusts Company to deliver possession of the 
estate to the duly appointed receivers under the receiving oriler.

It was urged before me on liehalf of the London and Western 
Trusts Company that, as sec. 9 of the Bankruptcy Act provides 
that an insolvent debtor “may, at any time prior to the making 
of a receiving order against him, make to an authorised trustee" 
an assignment of all his property for the general licnefit of his 
creditors, the voluntary assignment which the debtors had made 
on November 8 had priority over the receiving order of Novemlier 
11, and rendered the latter ineffective. That this cannot le its 
effect is, however, quite clear from the fact that an authorised 
assignment is itself an act of bankruptcy upon which the Court 
may, if it see fit, upon the petition of a creditor, declare the debtor



55 D.L.R.] Dominion Law Rkvohts. 415

bankrupt ami make a receiving order: see. 3 (a) and nee. 4 (1); 
and that the Court may uix>n such application, if satisfied that 
the estate can be liest administered under the assignment, dismiss 
the petition: sec. 4 (6).

Vpon the presentation of the petition to the Court, the Court's 
power is absolute to determine whether or not a receiving order 
shall lx* made, notwithstanding any prior authorised assignment. 
Sections 3 (a) and 4 (6) doubtless were intended to apply to cases 
where the authorised assignment had been made before the filing 
of the bankruptcy petition; but, that lx*ing so, sub-sec. <> of hit. 
4 cannot, â fortiori apply to a case where the debtor, with the 
pal}>ahle intention of choosing his own trustee, makes an assign
ment after he is served with the petition and l»efore the return of 

‘the notice of hearing. If that were not so, then the whole*scheme 
of the Act could be frustrated in ever}’ case by the debtor’s making 
a voluntary assignment immediately after the service of the ix*ti- 
tion. The provision in sec. 9 that an assignment may be made 
lx*fore the making of a receiving order cannot have been intended 
to authorise or justify any such practice. The words “at any 
time prior to the making of a receiving order against him” in that 
section arc perhaps unfortunate as lending colour to the suggestion 
that it is ojxm to a debtor to make an assignment after a petition 
lias l>een served, and the strict language of the section apparently 
entitles him to do so; but, having done so, he stands, upon the 
return of the notice of hearing of the jx*tition, in no better position 
than if he hail made the assignment prior to the service of the 
petition upon him. In my judgment, the authorised trustee who 
claims under an assignment made to him under such circumstances 
does not stand in as good a position before the Court as one to 
whom an assignment is made before the service of a petition, 
Ijecause such an assignment is clearly made with a view to thwart
ing the proceedings in bankruptcy. There may be exceptional 
cases where, for the purpose of preserving the property of a debtor, 
such an assignment after service of a petition might be justified, 
but the circumstances would have to be unusual. It ought to 
be clearly understood that insolvent debtors w ill not be permitted 
to make a practice of choosing their own trustees after a bankruptcy 
petition has been served.
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I therefore declared upon the motion that the receiving order 
of November 11 had rendered the assignment of November s 
ineffective, and that the London and Western Trusts Compam 
should -forthwith deliver the debtors’ property to the receiver 
apix)inted by the receiving order.

This order was, the next day, by agreement varied by setting 
aside the receiving order and allowing the estate to be adminis
tered under the assignment, under sub-sec. 6 of sec. 4, but the only 
reason for permitting this was that the creditors, including the 
creditor who presented the petition in bankruptcy, so desired it. 
and the Ixmdon and Western Trusts Company had acted in good 
faith and in the belief that in claiming to hold possession in spite 
of the receiving order, they were acting within their legal rights.

Judgment accordingly.

N. B. SHORTILL v. GRANNAN.
a n A i m? Brunswick Supreme Court, Chancery Division, llazen, C.J.

October 6, 1920.

Gift (6 I—7)—Bank deposit placed in joint names of uncle and niece 
Uncle keeping control or funds — Intention of parties — 
Effect or death of uncle.

Where a person deposits money in n bank to the joint account of him
self and another person it is a question of intention whether such trans
action is a gift inter vivos or is a transfer of property by way of trust or 
whether it is a gift which is not to take effect until the donor’s dcntl-, 
and where the evidence shews that this latter is the case the transact ion 
is of no validity by reason of the formalities of the Wills Act, requisite 
in such cases, having been disregarded.

[lie Daly (1907), 39 Can. 8.C.R. 122, Heartley v Nicholson (1*71 , 
L.R. 19 Kq. 233, I on Wort v. The Synod of Fredericton (1912), 5 D l. lt 
776, 42 N.B.R. 1, Hill v. Hill (1904), 8 O.L.R. 710, Payne v Marshall 
(1889), 18 O.R. 488. considered and applied.)

tement. Action by executor to recover moneys deposited in a joint 
bank account in the names of the deceased and the defendant. 
Judgment for plaintiff.

J. J. F. Window, for plaintiff; G. T. Feeney, for defendant.
Hesw.cj. Hazen, CJ.:—This suit was brought by Frank I. Shortill, as 

executor of his father’s will, against Helen Grannan, concerning 
certain moneys tliat will hereafter lie referred to.

Prior to April, 1914, the late Owen Shortill had in the savings 
department of the Bank of Nova Scotia at Fredericton a dcjKwit 
to the amount of $1,100 or thereabouts. He withdrew this money 
on April 15, 1914, and on the same day deposited it in the Bank of
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Montreal at Fredericton in his own name and that of the defend
ant, the defendant being described as Helen M. Grannan. At 
the same time he and the said Helen M. Grannan signed an 
agreement with the Hank of Montreal to the effect that all moneys 
from time to time deposited to the said account, and interest, 
might be withdrawn by either of them, and each of them authorised 
the bank to accept as sufficient acquittance forany amounts with
drawn from said account from time to time, any receipt, cheque or 
other document signed by either or both of them. It is further 
provided in the agreement that the death of either the said Owen 
Shortill or Helen M. Grannan should in no way affect the right of 
the survivor to withdraw the moneys deposited in the said account. 
It will l>e seen, therefore, that the deposit in the Hank of Montreal 
in the joint names of Shortill and his niece was on the condition 
that the money could be drawn by either or the survivor. After 
Shortill’s death, which took place on August C, 1919, the balance 
then in the Rank of Montreal to the credit of joint account amount
ing to $1,147.22 was withdrawn on August 11 1919, by the 
defendant. The plaintiff claims that the money was not the 
property of the defendant, but belonged to him as executor under 
his father’s will. This will was not put in evidence, but throughout 
it was treated as having been made some years before the money 
was withdrawn from the Hank of Nova Scotia by Shortill and 
re-deposited in the Hank of Montreal.

From the evidence given by William S. Thomas, Manager of 
the Hank of Nova Scotia at Fredericton, it would appear that 
the money that was in that bank and which was withdrawn by 
Shortill and re-deposited in the Hank of Montreal, was in his 
own name, at least there is nothing to the contrary. Thomas 
was asked if the late Owen Shortill had an account at his bank 
in Fredericton, and he said “yes.” He also produced the with
drawal slip that closet! out the account, shewing that the amount 
at that time was $1,153. He further produced Owen Shortill's 
receipt therefor, and stated that the amount was withdrawn 
absolutely and the account finally closed out, and that he never 
had any further account with Shortill in the bank. It is clear, 
however, from the evidence given by the plaintiff that he was 
aware of the money being on deposit in the Hank of Nova Scotia 
and in some way was connected with it, for he states in his evidence
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that in 1910 his father made an arrangement with the Bunk of 
Nova Scotia whereby at his death he, Frank I. Shortill, could 
draw the money, ami produced a slip from the bank for him ( Frank) 
to sign ho in cane of his father's illness and death he could go to 

the Bank of Nova Scotia and get the money without having to 
administer tin* estate. He was then asked:—

Q. You said that Itefore 1914 your father did arrange a joint account in 
his own naine and yours at the Bank of Nova Scotia? A. He didn't arrange 
a joint account, (j. He gave you power of attorney? A. He gave me power 
of attorney. Q. Then your father probably knew the distinction between 
a power of attorney—did he sjieak to you and tell you what it was at that 
time? A. No, he didn’t, Q. He produced this slip for you to sign from the 
bank? A. Yes, I signed the slip and returned it to the manager of the bank 
there next day. Q. Having |>ower of attorney would not be sufficient to 
give you authority to exercise it after your father’s death? A. Well, I don't 
know. I am not versed enough in business matters for that.

Unfortunately the matter was not gone into further by the 
eounsel for either party, and I have not evidence liefore me from 
which I can decide just what the arrangement was with regard 
to the funds when they were in the Hank of Nova Scotia, but it is 
clear from the evidence of Frank Shortill that he believed that 
the arrangement was of such a character that if his father died hr 
could go to the bank and get the money without having to admin
ister the estate. Had it not been for this statement about a 
power of attorney I would have thought that there had been a 
joint account similar to the one that he afterward entered into 
at the Bank of Montreal with Miss firannan, the defendant, hut 
in view of the scarcity of evid -nee on the subject, I can come to no 
definite conclusion, and the only fact of which I am satisfied in 
this connection is that Franc Shortill believed that when the 
money was in the Bank of Nov i Scotia he had a right to withdraw 
it after his father’s death without taking out letters of adminis
tration.

Claims like the present are included in one of three classes. 
First, that of gifts inter ciroe, which this is said to have hern. 
Second, transfer of property by way of fust or with a valid declara
tion of trust, or as claimed by the defendant's counsel, a gift 
which creates a joint tenancy, with right if survivorship. Third, 
where there is a gift but not to take effect until after the donor's 
death, and which is therefore testamentary in ;ts character.
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There are in the Report# a greut many cases dealing with *• 
claims like the present, none of which an* similar in all detail#, S. (\ 
and in thi# connection 1 think 1 might properly quote the word# Hiiohtill 
of Davies, J., in Re Daly; Daly v. Brown (1907), 39 Can. S.(\R. , 1

(.HANNAN.
122, 131, in which he says:— —

A large numl>er of eaaee, Iriali and American, mere cited at Par to which Hm#b' < J 
1 liave referred. There ie no general governing principle applicable to quee- 
tione of the kind I ant now conaidering. In every r-aae it is a question of 
intention, to be gathered from the e|teeial facts and circumstances, and the 
family relations or otherwise of the parties.

At this point I might say that evidence was given at the trial 
with regard to the state of mind of Owen Shortill at the time he 
withdrew the money from the Rank of Nova Scotia in April, 1914, 
and Mr. Winslow, counsel for the plaintiff, stated that he did not 
wish to abandon tliat phase of the case in any way whatsoever,
Lut that he did not intend to produce any further evidence in 
respect to Mr. Short ill’s state of mind than he had already done.
He added—“I submit we do not have to go that far. All we have 
to shew is that he was under the influence of Miss Grannnn.”

He was an old man, in hi# eighty-second year, at the time 
of hi# death, which occurred in August, 1919, with no doubt some 
infirmities of temper, and was in the habit a# many old men are of 
relating the same stories on different occasions to people to 
whom he had previously told them. He was in the habit of 
talking about the Saxby Gale and other thing# which had occurred 
in hi# lifetime, and especially impressed him, and was apparently 
annoyed with hi# sop for having left the farm. At the time of 
the withdrawal from the Bank of Nova Scotia he walked from 
his home in Devon across the bridge to the bank, then from there 
to the Bank of Montreal and back to Devon again, and then* is 
nothing in all the evidence that would lead me to conclude that 
he was not at that time of a sound and disusing mind and memory 
and fully responsible, ami then1 is nothing whatever in the evidence, 
and 1 have road it very carefully, to lead me to conclude he was 
under the influence1 of Miss (irannan or that she exercised any 
improper influence over him.

Vntil he l>ecamc an old man Owen Shortill resided on his 
farm on the Royal Road in the parish of Douglas in the county of 
York. The plaintiff lived there with him and helped with the 
work of the farm. He was never paid any wages, but got his
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board at bomo and received what money he required for his 
clothing and incidental expenses. After his mother’s death, which 
occurred on March 6, 1906, the farm-stock and some machiner) 
were sold and Owen Shortill and the plaintiff went to board in 
Kt. Man's, now spoken of as Devon. They stayed there until 
the following spring, when the father went back to the farm anil 
lived there alone for the greater part of the summer. After that 
he rame back to Devon and boarded again, his son lioarding at 
the same place, and in the following spring he went up and stayed 
at the farm again for a few months. A little later on he liought a 
house in St. Mnrvs in which he and his son lived for a time, and 
in the following June lie went up to the farm again anil the plaintiff 
repaired the house at Devon and did certain carpentering work 
to it, and in his own language “fixed it up in first-class condition." 
In the same year the father sold the house and boarded with his 
sister Mrs. Grannan, the mother of the defendant, at Devon 
He continued to board there for some time, the plaintiff also 
boarding there, each paying their own expenses and in 1911, the 
plaintiff was married, and set up housekeeping for himself at 
Devon, and his father made his home with him from that time 
until his death. The plaintiff seems to have been a loyal and 
devoted son. During the years from 1911 until his death in 1919. 
while he lived with his son, Owen Shortill did not pay any board. 
His washing was done by the plaintiff’s wife or by hired help, and 
the plaintiff at different times gave him money for the purpose of 
buying what were described in the evidence, as “little necessaries 
in the way of small clothing and tobacco, church dues, ordinary 
small expenses.” There is evidence that at times he was dis
contented and it would appear that he felt that his son should 
not have left the farm, although apparently from the latter » 
evidence, it was to his advantage that he did so.

The defendant in the case during the greater part of her life 
lived on the Royal Road with her parents, who were near neighbors 
of Owen Shortill and his wife. Shortill’s wife was in poor health 
for a good many years, and it appears that before her death Miss 
Grannan was in the habit of going to the house and rendering 
certain assistance such as is rendered to one another by neighbours 
in the country districts, and that after her aunt’s death she for a 
time kept house. The services rendered were such as would
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naturally be expected between neighbours, and especially between 
those who were relatives, although it is stated in evidence and 
admitted that she was paid certain sums for her services or as she 
states herself she received certain presents in the way of money 
from her uncle. It also appears that at one time when Mrs. 
Shortill was in Montreal for the purpose of medical treatment, 
Miss (Irannan stayed at the Shortill house and did the house
keeping for Shortill and his son, and that she also did so on another 
ocnision when Mrs. Shortill was in Portland consulting a physician, 
and that she also stayed there all one winter when Mrs. Shortill 
was alive though in failing health. When asked how much 
remuneration if any she received for staying at the Shortill house
hold she stated it was “mort1 as a gift, four or five dollars a month.” 
And she says on cross-examination that while she took this money 
as a gift, not as wages, it amounted to practically the same thing 
as wages. Later on her mother moved to Devon, and it was at 
her house that Shortill and his son boarded for a time before 
the son married and set up an establishment of his own. The 
relations between Shortill and his niece were apparently of a 
close and friendly character, and there is no evidence to shew 
that there was any lack of good feeling during Shortill’s lifetime 
between the plaintiff and the defendant. The principal evidence 
of what took place at the time of the transfer of the funds from 
the one bank to the other is given by the defendant. There is 
no other witness to it, and there is little or no evidence on the 
subject ai>art from that which she has furnished. She says that 
one day in April, 1914, when they were living at Devon, Owen 
Shortill asked her when she was going over to town, and she said 
that she was going over some day that week. He said: “I want 
to know the day—I want to go over with you,” anti she told him 
she was going over the next morning. He thereupon said: “I will 
go with you” and at about half past eight o'clock he came down 
to the house where she was living and they went over to town. 
As they were walking over he said he was going to change his 
money. He had made up his mind he was going to cliange his 
money—he thought he had done enough for Frank, he was leaving 
him the farm, and he intended on changing his money. This 
conversation took place on the Fmlericton bridge, and they then 
proceeded to the Bank of Nova Scotia. This conversation,
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coupled with the exidence given by Frank Shortill regarding the 
power of attorney to which I have previously referred, might 
fairly lead to the conclusion that Shortill when he placed the 
money in the Rank of Nova Scotia, or afterwards, had some 
arrangement whereby in the event of his death it should go to 
his son Frank. It seems to me that his expression that he had 
done enough for Frank, that he intended on changing his money, 
might fairly lead to such a conclusion. The money having been 
drawn from the Bank of Nova Scotia, Shortill then asked Miss 
Grannan to go with him to the Bank of Montreal, and she states 
in answer to a question if she knows how much money he withdrew 
from the Bank of Nova Scotia that she did not until after he had 
deposited it in the Bank of Montreal, and that he said he was 
going to have it “put in joint” in his name and hers. This was 
said on the way from the Bank of Nova Scotia to the Bank of 
Montreal and she adds “on our way to the Bank of Montreal he 
said he was going to have it in my name and his name joint and 
at his death I was to have the money.” Having reached the Bank 
of Montreal a conversation took place between the teller and 
Shortill and herself. She heard the teller ask him what his 
occupation wras, and he said a farmer; and she says the teller said: 
“Miss Grannan you can draw' whenever you want to.” She 
repeats the statement and says the teller said: “You can draw 
whenever you want money.” She states that at this time Shortill 
xvas standing there and did not say anything. The deposit having 
l>een made and the agreement with the hank signed by Shortill and 
herself, the teller gave him the pass-book, and when they returned 
to Devon from the bank her uncle came to her house and handed 
her the bank-book saying: “There is the bank-book, you keep it'* 
and she says ho always called the money “ours,” he never called 
it his. He gave her the bank-book on that day and never received 
it back again up to the time of his death that she rememl>ers. 
Asked what reason if any Shortill gave for changing his money 
from the Bank of Nox-a Scotia to the Bank of Montreal she says 
that Frank (meaning the plaintiff) knexv that he had money in 
the Bank of Nox'a Scotia. She further says that the money xvas 
used for her uncle’s maintenance, and that no mention had been 
made about the money to her by Shortill until the day they came 
over to Fredericton together. She is asked the folloxving ques
tions:—
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Q. You said that he made the remark to you that day that he wanted 
you to have it at his death? A. Yea. Q. Was that before or after you went 
into the Bank of Montreal? A. Well, it was when we went home and he 
gave me the bank-book. He aaid if there waa any money left at hia death 
I waa to have it .

She further «ays that during the last two years of his life 
he wanted her to draw the money out and have it in her own name, 
but she thought it was just as well the way it was, that it was 
hers as mueh as if she drew it out. She states that oil one occasion 
she heard him remark that he had made his will and that that 
was the only one he was going to make; tliat while she did not 
know what his will contained she understood he was to leave 
Frank his pro]M*rty. After this other moneys of Shortill’s were 
deposited to the joint account. During this time there is evidence 
to the effect that Frank Short ill was juiying his father money, on 
one occasion giving him a cheque for 820. During the time that 
intervened between the deposit in the Hank of Montreal until 
Shortill’s death, Miss Grannan, though in i>ossession of the bank
book, did not draw out any money on her own account or for her 
own purposes. She drew money at different times at his request, 
which she gave him and which he urn*! for his own purposes. 
On one occasion 81,(XX) was drawn out by direction of her uncle. 
It was during the war and he got worried about the money, thinking 
perhaps it was not safe in the bank and had it drawn out. He 
first asked the defendant’s advice about it ami she had said that 
she would draw the money out if he thought so. So in June, 1917. 
this amount was drawn out and was kept in her house in a lxix, 
and on February 18, 1918, it was deposited again to the same 
account in the Hank of Montreal, and this was done by instructions 
from Shortill, who said it might as well l>e drawing interest. The 
amounts which were drawn from the bank by direction of the 
uncle appear to have lieen $50 at one time and other amounts at 
different times, and on one occasion $40 was drawn out by Shortill 
himself. These sums W’ere all used by him, and as I said before 
during the period of 5 years l>etween the deposit of the money 
and the death of Shortill himself, Miss Grannan exercised no 
ownership over it in the way of drawing any money which was 
used for her own purposes. When the $1,000 was in the box in 
Miss Grannan’s house, Shortill had access toit himself, and on one 
occasion he went to her and got $50, to which he added $15 and lent
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it to Miss (immmn's brother. This was subsequently paid back 
and put into the lx>x before the deposit was made again in the 
Bank of Montreal. If her evidence is to l>e relied upon the bank- 
l»ook was in her jxissession from the time the deposit was made 
until she withdrew the amount from the bank after her uncle’s 
death and re-deposited it, but she did not in any way interfere 
with the money except by his direction, and the $1,000 when 
drawn out was not drawn at her suggestion but by order of her 
uncle, and during the time the money was in her house he had 
free access to it. After Miss Grannan had given her evidence I 
made the following statement :—

The Court:—I understand all the money she withdrew from the bank 
:U'ter the money was put in their joint names was money withdrawn at the 
request of Mr. Short ill and paid over to him.

Mr. Winslow (counsel for the plaintiff):—Except one case when he with
drew the money himself.

In cross-examination the defendant repeats what she said 
before to the effect that Shortill told her that he thought lit* 
had done enough for Frank and didn’t intend him to have the 
money. She was asked: “Q. Did you understand that you were 
to have it before his death? A. I thought I had the use of it 
just the same when it was put in joint. I thought I had the 
privilege of using it if I needed it.” She stated that she did not 
have any occasion to use it, and tliat she did not use it because 
she did not have any need to.

The defendant’s brother, William Grannan, was called as » 
witness, and says that he understood from his uncle Owen Shortill 
on several occasions that Frank Shortill was going to have the 
farm but he would not get another dollar from him, and he says that 
he told him this 3 or 4 years More his death, as nearly as he could 
recollect.

This is the evidence in support of the defendant’s contention 
tliat the money is hers, and the claim must lx» included in one of the 
three classes to which I have referred.

It seems to me that the claim of the defentlant that this is a 
gift into' vivos cannot be sustained on the evidence of the defentlant 
herself. The money was in the Bank of Nova Scotia, and in 
some way or other the plaintiff had, or he and his father thought 
he had, some control over it. For this reason his father decided 
to change it and put it in the joint name of himself and Miss
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Grannan, at the Bank of Montreal. For what purpose he wah 
doing it can only be judged from Miss Graiuian's statement of 
the conversation she had with him. Her statement that he said he 
was going to have it in their names jointly, and at his death she 
was to have the money; her statement that he made the remark to 
her that he wanted her to have it at his death ; his further state
ment that if there was any money left at his death she was to 
have it, all seem to me to negative the idea of a gift inter vivo*, 
and though the bank-book remained in her possession it seems to 
me that it was so left for the sake of convenience, and in order that 
his son Frank, with whom he lived, might not Is* aware of his having 
made any change in the disposition of his property. I have not 
overlooked the statement of Miss Grannan made at the time of the 
hearing, to the effect that the teller told her in Shortill’s presence 
she could draw whenever she wanted money. As between the 
hank and Miss Grannan this would undoubtedly lie true, but 
there is no evidence to the effect that Khortill heard the statement, 
or if he did that he aequitw-cd in it in the sense that counsel for 
the defendant would have us believe. There is no evidence 
regarding what took place at the time by any of the officials of 
the bank, simply the statement of Miss Grannan herself.

Having decided that there was no gift inter vivos, the question 
then arises if this claim can be included under the class of a transfer 
of property by way of trust or a valid declaration of trust. This 
question has been considered in a number of cases to which my 
attention was called. In delivering the judgment in the case of 
Clark v. Clark (1009), 4 N.B. Eq. 237, Barker, C.J., at page 240. 
quoted from the judgment of Jessel, M.R., in Richards v. Detbridy♦ 
(1874), L.R. 18 Eq. 11, as follows:—

A m:in may transfer his property without valuable consideration, in 
une of two ways:—he may cither do such acts as amount in law to a conveyance 
of assignment of the property, and thus completely divest himself of the legal 
ownership, in which case the person who by those acts acquires the property 
takes it beneficially, or in trust, as the case may be; or the legal owner of the 
l»ro|>erty may, by one or other of the modes recognised as amounting to a 
valid declaration of trust, constitute himself a trustee, and without an actual 
transfer of the legal title, may so deal with the property as to deprive himself 
of its beneficial ownership, and declare that he will hold it from that time 
forward on trust for the other person. It is true that he need not use the 
words, “I declare myself a trustee,” but he must do something which is
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equivalent to it, and use expressions which have that meaning; for, however 
anxious the Court may be to carry out a man’s intention, it is not at lilferty 
to construe words otherwise than according to their proper meaning.' In 
that case it appeared that Delbridgc who was the owner of a mill and machinery 
and stock in trade connected with the mill business, made and signed the 
following memorandum endorsed upon the lease of the mill property:

“7th Mardi, 1873. This deed and all thereto belonging I give to Edward 
Her net to Richards from this time forth, with all the stock in trade.” Soon 
after making this memorandum Delbridgc delivered the lease on behalf 
of Richards who was then an infant, to his (Richards’) mother, and she 
retained jxissession of it. The bill was filed for a declaration that by the 
memorandum Delbridgc created himself a trustee of the property for Richard*. 
A demurrer to the bill for want of equity was sustained. It was clear there 
that a voluntary gift was intended but the donor hail not executid any 
transfer of the legal estate, he had not done all that he might to perfect the 
gift and ns a volunteer he had no equities which he could ask the Court to 
enforce by way of completing the gift.

In Milroy v. Lord (1862), 4 DeC. P. A- J. 264 (45 KM. 1185). 
Turner, L.J., Raid, at 274 :—

I take the law of this Court to Ik* well settled, that, in order to render « 
voluntary settlement valid and effectual, the settler must have done every
thing which, according to the nature of the property comprised in the settle
ment, was necessary to be done in order to transfer the property and tender 
the settlement binding upon him. He may of course do this by ar’unlh 
transferring the pro|ierty to the persons for whom he intends to provide, and 
the provision will then lx* effectual, and it will be equally effectual ti lie 
transfers the property to a trustee for the purjHtses of the settlement, or 
declares that he himself holds it in trust for those purposes; and if the property 
be [icrsonal, the trust may, as 1 apprehend, he declared either in writing or In 
parol; but, in order to render the settlement binding, one or other of tlieue 
modes must, as I understand the law of this Court, be resorted to, for there 
is no equity in this Court to |>erfect an inqx-rfcct gift. The cases, I think, 
go further to this extent, that if the settlement is intended to be effectuated 
by one of the modes to which 1 have referred, the Court will not give effect 
to it by applying another of those modes. If it is intended to take effect 
by transfer, the Court will not hold the intended transfer to operate ns a 
declaration of trust, for then every imperfect instrument would be made 
effectual by being converted into a perfect trust. These are the principle* 
by which, as I conceive, this case must be tried.

In Heartley v. Nicholson (1874), L.1L HI Kq. 233, Bacon, V.C.. 
is thus reported :—

That no perfect transfer was at any time made by the testator apixwi* 
to lx* perfectly clear; but it is not less clear to me that the testator in trialed 
to give, and on the eleventh February, believed he had given, the shares in 
question to the plaintiff, his daughter. It is, however, established as unquea- 
tionable law that this Court cannot by its authority render that gift fierfect 
which the donor has left inqierfect, and it will not and cannot convert an 
imperfect gift into a declaration of trust, merely on account of that imper
fection.
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I fail to find any evidence of intention on the |>art of Short*!1, 
to create a trust or become a trustee. By no act which admits of 
any other interpretation did he evidence that he himself had ceased 
to become the beneficial owner of the money in question and that 
such legal right to it, if any, as he retained was held by him in 
trust for Miss Grannan. At any time during his lifetime he 
could himself have drawn out every cent of the amount um 1er the 
agreement entered into, and Miss Grannan would have had no 
redress.

A large number of cases were cited by the defendant, hut as I 
said before, in the language of Davies, C.J., there is no general 
principle applicable to questions of the kind I have l»een con
sidering, and the question of intention must lie gathered from 
the facts and circumstances of each particular ease.

In the case of He Daly, 39 ( an. S.C.U. 122, it was held that 
where Daly deposited money in a bank in the joint names of 
himself and a daughter, with power in either to draw against it. 
and the daughter never exercised this power, that the money in 
bank remained the property of Daly and did not pass to the 
daughter at his death. The contention was made that the form 
of the receipts given for the deposits made the father ami his 
daughter Jane joint tenants of the money, so that at the father’s 
death the daughter Ijccame entitled to the whole as survivor. 
In giving judgment in the ease Mcl/mnnn. J., said, at pages 
148,149:—

I do not see how that can be so. In a case of joint tenancy neither party 
ie exclusive owner of the whole. Neither can appropriate the whole to 
himself. Here, however, the father did not lose his right to take the whole, 
by authorising his daughter also to draw, lie could still draw the whole 
whenever he pleased, up to the day of his death, and if he did it would all 
be his own money. Could his daughter have done that? I do not think so. 
She could ae against the bank have drawn it all, and a payment to her would 
have discharged the bank; but the money would still have been the father’s 
money in her hands. She would have been accountable to him for it ill. 
If I authorise another to draw a cheque on my bank account that is not 
necessarily or primd facie a gift. My mandatory would lie resi>oiinil)le to 
me for so much money, unless I gave it to him expressly as a gift. Hero t here 
are no words at all of gift used by the father. He gave her nothing but 
authority to draw or to receive his money, expressly reserving and retaining 
his own right. It is no more than if he wrote to the bank saying I authorise 
you to honour my daughter's cheques on my deposit.
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This language would apply in the present case. All tie 
authority which Shortill gave to Miss Grannan was authority to 
draw and receive the money, expressly reserving and retaining 
his own right, subject to his statement that she was to receive tIm
balance that Nvas left after his death.

In Van Wart v. The Synod of Fredericton (1912), 5 D.L.1L 77b. 
12 N.B.K. 1, it was held that where money was deposited in » 
bank by a husband in the joint names of himself and wife, the 
presumption of a gift enuring for the benefit of the wife as survivor 
was held to be rebutted by shewing that the wife’s mum \t> 
added as a matter of convenience for the husband, who through 
physical incapacity was unable to attend fiersonally at the bank. 
The mere fact that the money was made payable to either party 
or the survivor did not make the presumption irrebuttable.

In the case of Hill v. Hill (1904), 8 O.L.R. 710, the plaintiff's 
father owned $400 on deposit in a bank to his credit. He procun-d 
from the bank a deposit receipt for the amount payable to himself 
or the plaintiff, or either, or the survivor. The understanding 
between the father and son was that the money should remain 
subject to the father's control and disposition while living, and 
that whatever should remain at his death should then belong to 
his son. The trial Judge in that case, Anglin, J., said, at 711 :—

If the deposit receipt stood unexplained, so that I might treat its form 
as truly evidencing the substance of the transaction . . the plaint iff«
contention might be sustained on the authority of such cases as Raym v 
Marthall (1889), 18 O R. 488, . . and Re Ryan (1900), 32 O R 224
. . . But, upon the plaintiff’s own evidence, I find myself driven to the
conclusion that t he purpose of . . . deceased was by this means tu make 
a gift to . . . the plaintiff . . . in its nature testamentary 
The father retaining exclusive control and disposing power over the HdU 
during his lifetime, the rights of the son were intended to arise only u|>on and 
after his father’s death. That is, in substance and in fact, a test.-mu-man 
disposition of the money, and as such, ineffectual.

This case differs from the one under consideration, in this 
respect, that the father retained the receipt intact in his own 
possession, while in this case the bank-book was left in the ix*m- 
sion of Miss Grannan. In view of the fact, however, that it was 
subject at all times to the control of Shortill, this does not, to my 
mind, interfere with the principle that is involved.

In the present case I have come to the conclusion, in view of tin- 
evidence, that the intention of Owen Shortill was that the gift
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should not take effect until after his death. The fact that lie liad 
believed that he had arranged with the Hank of Nova Scotia that 
the money should go to his son Frank: the fact that he evidently 
changed his mind and decided that his son Frank should only 
get the farm and tluit what was left of the money in the bank 
should after his death go to Miss Grammn : the statements he 
made to Miss Grannan which I have already quoted, and which are 
practically the only evidences of his intention, all indicate that 
the gift which lie intended was testamentary in its character, 
and this to my mind is sustained by the* way in which the money 
was treated after it had 1m*oii deposited in the Hank of Montreal. 
The fact that Miss Grannan did not for years, not until after 
Shortill’s death, draw one mit of the money: that she treated it 
as if it was his absolutely, and acted upon his directions in regard 
to it, confirm me in this view, and are of such a character ns to 
almost lead to the conclusion that Miss Grannan viewed the 
matter in that light.

Having concluded that there was no gift inter vivos, and that 
there was no transfer of the property by way of trust, and that the 
gift was not to take effect until the donor’s death and was therefore 
testamentary in its diameter and therefore of no validity by 
reason of the formalities of the Wills Act. requisite in such eases, 
having lieen disregarded. I have reached the conclusion that the 
plaintiff must- succeed.

There will lie a decree as prayed for.

Judgment accordingly.

LANGSTAFF v. LANGSTAFF.

Saskatchewan Court of Appeal, llaultain, C.J.S.. Newland* and 
Lamont, JJ.A. May 3, 1920.

1. New trial (| IV—31)—When granted—Discovery or new Evidence-
Different verdict if admitted.

A new trial will not 1m* granted on the ground of the discovery of front 
evidence unless there is a reasonable probability that Such ' evidenct 
would result in a different verdict.

[Thomas v. David (1836), 7 C. & V. 350, followed; for other cases se< 
Canadian Consolidated Ten Year Law Digest, 1911 to 1920, tit. New 
Trial IV.]

2. Kxecvtors and administrators (8 III B—70)—Action by creditoi

AGAINST ESTATE—EXECUTOR NOT PLEADING PLENE ADMINISTRA VIT— 
Admission of assets.

An executor who in an action by a creditor of the estate does not plead 
jienc admxnistravit in his defence must be taken as admitting assets tc 
satisfy the judgment.

[Kuttle v. Howe (1919;, 50 D.Llt. 346, 13 8.L.R. 79, followed.)

N. H.
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3. ExacvToes and administrators (| VII—140)—Executor de so\ t.ikî 
—Liability a».

A eon and daughter of a decedent are not liable ns executors 
tort because they rconested another party who was afterwards appi inted 
administrator to tale charge of the estate and dealt with the estate 
under his instructions before letters of administration were granted to

Appeal ami motion for new trial by defendants on the ground 
of discovery of fresh evidenc e. The appeal was dismissed as against 
the executor hut allotted as against parties sued as administrators 
The motion for a new trial was refused.

The facts of the ease are as follows :—
The plaintiff, Helen May I.angstaff, carrying on business as The 

W estern Fruit & Provision Company, was the wife of one W. F. 
I.angstaff and brought the present action against one Harvey 
I.angstaff and one Maud I.angstaff as administrators of the « state 
of their deceased father, one James Dudley I.angstaff. At the 
time of action no letters of administration to the estate of James 
Dudley I angstaff had issued, but at a sul seque nt date letteis wen- 
granted to one F. G. Squirrcll who was thereupon joined as a 
defendant. The plaintiff claimed payment of two promissory 
notes for 13,000 and #2,000 respectively, alleged to have been made 
by James Dudley I angstaff. Separate defences were delivered by 
Harvey and Maud I angstaff and by Hquirrell. The first-nan ed 
note was admitted at trial, but all the defendants denied 1 lie- 
signature of James Dudley I angstaff to the second note. Harvey 
and Maud I angstaff denied that they were administrators. 
Squirrell admitted that he was administrator appointed after the 
commencement of action but did not plead plene adminidrm it or 
want of assets. The action was tried before Bigelow, J., without 
a jury' and the evidence as to the execution of the note by James 
Dudley I.angstaff was contradictory. The plaintiff was not called 
as a witness. It appeared that the note in question was claimed to 
have been given by James Dudley Langstaff to W. F. Langstaff for 
an alleged loan. It was dated May 6,1918, was payable on demand 
but no demand for ia)ment had teen made in the deer;: set IV 
lifetime. 1 he plaintiff claimed as holder in due course. In support 
of the plaintiff W. F. Langstaff testified to the signature of James 
Dudley Langstaff, and one Meech, who deposed tliat she kept a 
boarding-house and who appeared to have variously been known 
as Miss Mcech, Mis. Meech and Mrs. I.angstaff and who on cross-
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examination at trial refused to state what her real name was, 
testified that she saw the note signed. One lluby ('aims, a book
keeper and stenographer in the plaintiff's employ, also testified 
to having seen the note in question in the possession of W. F. 
Langstaff during the lifetime of James Dudley Langstaff. The 
defence endeavoured to discredit the testimony of these thirties 
by shewing an alleged conspiracy between the plaintiff, Meech. 
one Bigford, a nephew of the deceased, and one Patton, both <if 
whom had been employed as stable hands during the lifetime of 
the deceased in a livery bam conducted by him. Evidence was 
adduced that Meech had sued the administrator for some $11,000 
for board, lodging and services supplied to the deceased extending 
over a period of some five years; that Bigford had sued for some 
$5,000 for wages extending over a considerable period and that 
Patton had sued for some $800; that Bigford and Patton hoarded 
and lodged with Mooch and that there was hostility between 
different members of the langstaff family. The defendants further 
endeavoured to shew that the deceased was in good circumstances 
financially and had no need of the alleged loan, that W. F. Ding- 
staff on his own admission at trial had no interest in the money 
supposed to have been loaned but that the money was supposed 
to be that of his wife, the plaintiff, and that the alleged loan was 
supposed to have been made in actual cash in place of by cheque, 
W. F. Langstaff having taken the actual cash from Saskatoon to 
Riggar where the deal was made, although it was quite contrary 
to his usual custom to pay out money except by cheque. For the 
defence Squirrel depoml that he was familiar with James Dudley 
Langstaff’s signature ami that although lie could not give reasons 
the signature to the $2,(XX) note was not that of James Dudley 
Langstaff. Three witnesses were called as experts in handwriting 
who all gave opinions that the signature was not that of Janies 
Dudley langstaff. It further appeared in evidence that Harvey 
and Maud Langstaff were children of and next of kin of James 
Dudley langstaff and shortly after his death requested Squirrcll, 
who was a justice of the peace and a real estate agent at Biggar, 
to take charge of the estate and apply for administration, which 
Squirrcll did, and that any dealings Harvey and Maud langstaff 
had with the estate were under the instructions of Squirrcll, to 
whom they accounted. It also appeared that Harvey and Maud
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Ijnngstaff const it uted the next of kin. If further appeared that 
within two weeks after the death of James Dudley Lings tail, W ! 
Luigstaff filed with Squirrell a claim against the estate for Hu 
note in question.

The judgment appealed from is as follows :—
“Although the 82,(MX) note is suspicious, and the eirciunstnun- 

justify the administrators in disputing it and insisting on strin 
proof, after looking at the evidence with great care and thoroughly 
sifting same I have come to the conclusion that the note was made 
by tlie deceased. Against the opinion evidence of some bankers 
as to the signature we have the positive evidence of W. F. 1 ang- 
staff, eorroliorated by Flora Meech and Ruby Cairns.

“ Although no administration had l»ceii taken out at the time 
of the issue of the writ against Harvey Lingstafl and Maud 
Lnngstaff, I think they an* liable as executors Hr non tort. They 
had intermeddled with the estate.

“Then* will be judgment for the plaintiff declaring that the 
defendants an* liable to pay the amount claimed with interest and 
costs to he taxed in the course* of administration of the estate, with 
liberty to the plaintiff to apply further if necessary. The form of 
judgment against the administrators should, in my opinion, 
follow* the judgment of Beck, J., in ./. /. Case Threshing Campony 
v. Roltou (1908), 2 Alta. L.R. 174.

“As I think the defendants wen* justifies 1 as to the $2,000 
note in seeking a judgment of the Court before recognisingliabilit>. 
their costs, in so far as the issue* on the $2,(KM) note is concerned 
will be paid out of the estate.”

The defendants apjiealed and also moved for a new trial on 
the ground of discovery of fresh evidence, such fresh evidence 
I wing the existence of circumstances tending to impeach the 
testimony of the witness ('aims.

A. E. hence, for appellants; F. F. MacDennid, for respondent
The judgment of the Court was delivered by :
Haultain, C.J.8.:—The appeal on the merits in this caw- 

should, in my opinion, be dismissed.
The trial Judge*, after seeing the witnesses and hearii g their 

evidence, has found for the plaintiff, in spite of the fact that he 
considered the note in question “suspicious.”
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There is ample evidence to support that finding, and I do not 
think we should Ik- justified in reversing it

I am also of opinion that the appellants have not shewn 
sufficient grounds for obtaining a new trial. A new trial is asked 
for on the ground of the discovery of further evidence since the 
trial. This evidence, according to the material filed, would 
establish that, liefore and at the time of the trial, improper rela
tions existed between W. F. Langstaff, the husband of, and princi
pal witness for. the plaintiff, and Ruby Cairns, a witness for the 
plaintiff. On the authority of Thoma« v. David (1836), 7 C. & P. 
350, this witness might liave been cross-examined with regard to 
her relations with Lingstaff, and if she had denied improi>er 
il lations rebuttal evidence to contradict her would have lieen 
admissible. This evidence was not available to the defendants at 
the trial and through no remissness on their part.

Per Barnes, J., in Taylor v. Taylor (1899), 81 L.T. 494:—
The principles which ought to guide the Court in granting a rehearing 

.•n this ground seem to me to lie correctly stated in the head note to A mitr
on v. Tilmas (1877), 36 L.T. 711, which is as follows: “A new trial will not be 

granted on the ground of the discovery of fresh evidence, unless the pro
mised* evidence is such that there is a reasonable probability that, if brought 
before the jury, a different verdict to that in the former trial would be given."

Per Collins, L.J., in Young v. Kershaw (1899), 81 L.T. 881. 
at p. 532:—

The party asking for the new trial must shew that there was no romiss- 
ness on his part in adducing all possible evidence at the trial. Then, again, 
as to the class of new evidence, the rule is that the new evidence must I* 
such that, if adduced, it would l>c practically conclusive—that is, evidence 
of such a class as to render it probable almost beyond doubt that the ver
dict would be different.

In the same case Williams, L.J., said, at p. 532:—
It is not sufficient to produce affidavits shewing that now or additional 

evidence has been discovered since the trial, however important that evidence 
may be. It is necessary that, upon looking at the new evidence, the Court 
should be of opinion that the verdict given at the trial resulted from mistake, 
surprise or fraud. 1 do not say that, the affidavits must shew that the verdict. 
if the case were tried again, must necessarily be different. One cannot judge 
of that until the evidence has lieen heard in the witness box. I do sax . 
however, that the new evidence, if I understand the cases aright, must be 
evidence of such a character as to justify one in saying that the verdict cannot. 
in the interests of justice, be relied upon, because it was based upon mistake, 
surprise, or fraud. I do not believe that the Court can grant a new trial 
simply because there is new- evidence, which was not available at the trial, 
unless it can also be shewn that the verdict was based on mistake, surprise, 
or fraud, and that another jury ought therefore to consider the matter.

The now evidence in this case does not seem to me to meet the

488

SANK.
< \

Lamostak

LANCISTAri 

Haefcata. Cl.i*



434 Dominion Law Heimhtk. [55 D.L.R.

SASK.

C. A.

IsANGHTAKP 

Langhtafp. 

Havluh, C.J.8.

above requirements. The only question to lie tried was whether 
or not J. D. I-angstaff signed the note in question. The fact ot 
his signing is sworn to by two witnesses, W. F. LmigstnIT and Miss 
Meeeh. The witness Cairns was not a witness to his signature 
and her evidence only went to shew that the note in question was 
in existence and in the possession of W. F. 1-angstaft later on 
To impeach this witness by suggesting bias on account of her 
relation with I-angstaff could not in my opinion materially affect 
the result, and for that reason I do not think that there should he 
a new trial.

The trial Judge has directed that the judgment against the 
administrator should be for jiayment of the amount due and cost» 
in due course of administration according to the form suggested in 
J. I. Case Threshing Machine Co. v. Bolton ( If*IS), 2 Alta. Lr.lt. 171 
I think, however, that, as the administrator did not plead pitw 
administrai»! in his defence, he must be taken as admitting assets 
to satisfy the judgment. Buttle v. Boue (1910), 50 D.L.R. 34ti. 
13 S.L.H. 79. The judgment should therefore follow the form 
referred to in that case.

The defendants Maud and lfarvey I-angstaff also appeal 
against the finding that they had intermeddled with the estate 
and were liable as executors de eon tort. According to the evidence 
it is shewn that within a fortnight of the death of J. D. I-angstaff 
the defendant Squirrell, at the request of the other two defendants, 
the son and daughter of the deceased, took charge of the estate and 
applied for administration. Neither of the Langstaffs dealt with 
any of the property belonging to the estate except under instruc
tion* from Squirrell, to whom they accounted. Squirrell was 
subsequently appointed administrator.

These facts do not support the finding that they were executors 
de son tort. In any event this action has been brought against 
them as administrators.

The apical on this point shall be allowed with costs, and the 
judgment against Harvey and Maud I-angstaff be set aside and 
judgment entered for them below dismissing the action as against 
them with costs.

The respondents should have their costs of this ap|ieal against 
the administrator as indicated above, and the administrated 
should have his costs out of the estate.

A p/iral allowed in pari
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BOSTON BOOK Co. v. CANADA LAW BOOK Co. Ltd.
Ontario Supreme Court, Appellate Diviuion, Mulock, C.J.Ex., Clute, Riddell, 

Sutherland, and M Often, JJ. September 1920.
Contract»» ($ II D—145)—Hale or set ok law rooks—150 volumes more 

ok less—Fixed price per volume—Construction.
By the tenus of u contract the defendant company agreed to take 

200 copies of each volume of a set of a reprint of English law reports 
(one hundred and fifty volumes more or less) reduced to 150 copies per 
volume (of the full set of 150 volumes more or less) at a price, etc. Held, 
that the plaintiff company was not hound to complete the set in exactly 
150 volumes, and that the defendant company was liable for a reasonable 
number of vohunes in excess of that number at the contract price per 
volume, and that at the time the action was brought the number of 
volumes in excess of 150 was not unreasonable within the meaning of 
•‘nuire or less” ami that until it became so unrei sonable as to be action
able a counterclaim for damages for breach contract was premature.

Appeal by defendant from the judgment of Middleton, J. 
(1918), 44 O.L.R. 629, in an action upon a contract to purchase a 
number of copies of volumes ot a law publication, the reprint of 
the English reports. Affirmed.

R. T. Harding, for appellant.
Mulock, CJ. Ex.:—This is an appeal from the judgment of 

Middleton. J., in the plaintiff company's favour for $1,734.40 
and costs, and dismissing with costs the defendant company’s 
counterclaim.

The facts are as follows:—
The publishing house of William Green & Sons, of Edinburgh, 

contemplating the publication of a reprint of the English Reports, 
entered into negotiations with the plaintiff company with a view 
to giving them the sole agency for the sale of such reprint in the 
United States and Canada, but lie fore any agreement had been 
entered into lietween William Green & Sons and the plaintiff 
company, the latter entered into a written agreement with the 
defendant company, bearing date the 5th day of June, 1900, in 
the follow ing wonls:—

“The Boston Book Company agree to give to the Canada I aw 

Book Company the sole Canadian market for the English Reports 
reprint, to lie published by William Green & Sons, of Edinburgh, 
Scotland, first volume to apix>ar about Septemlier 1st. They 
agree not to sell any copies themselves in Canada, and so far as 
jwssiblc to protect tlie Canada I aw Book Company from sales 
in Canada by English firms or bv other firms in the United States.

“The Canada I aw Book Company agree to take two hundred 
copies of each volume of the set (one hundred and fifty volumes
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moif or lee»; at a prioe of ten «hillings and eixpenoe (10». (id.) per 
volume, bound in half roan, f.o.b. Edinburgh; payment to hr 
made by the Canada Law Book Company on each volume three 
months after shipment of the volume from Edinburgh.

“ In caae the Canada Law Book Company should not succe ed 
before the issue of the first volume in securing the full nuinleer of 
retail subscriptions to make this order, the Boston Book Com pane 
agree to reserve from shipment and charge, for six months after 
October 1st, a number not to exceed fifty copies, at the option of 
the Canada Law Book Company.

“The Boston Book Company further agree to supply am 
number of additional volumes at the same price, provided that the 
order for such volumes is given by the Canada Law Book Compam 
before the expiration of William Green A Sons' option to the 
Boston Book Company."

By subsequent agreement bearing date the 19th November, 
1900, made between the Boston Book Company rid the Canada 
Law Book Compan-, it was agreed that "instead of 200 copies 
of each volume of tbe set the Canada law Book Company agree 
to take only 150 copies (of the full set of 150 volumes more or less ' 
and the Boston Book Company only agree to furnish 150 copies, 
at the price and under the conditions named in the original agree 
ment."

By agreement in writing made between Messrs. Green & Sons 
Stevens A Sons (the latter lieing associated with Green A Sons in 
the publication in question), and the plaintiff company, the lattci 
were appointed agents for the sale in the United States and 
Canada of the reprint, “to be printed according to the prospectus 
hereto annexed,” and the plaintiff company agreed to take a certain 
number of "copies of each volume of the reprint as issued," at the 
named price.

The annexed prospectus says: “It has been found as a result 
of these" (referring to certain initial experimental work) “that 
provided sufficient interest is evoked to justify the start of this 
enormous undertaking, involving an expenditure of *500,000, a 
complete set of all the decisions from the earliest times to 1865 
can he given to the profession in about 150 volumes of 1,500 pages 
each, at the very low prioe of $6 net per volume bound in half 
leather. The volume can be issued at intervals of less than a
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month, and the set when complete will occupy actually lees room 
than a aet of the official Law lleporte from 1865 to date. How 
this desirable result will be attained is shewn on the specimen 
pages enclosed." There arc two specimen pages, one page 
indicating type of tlie original reporta, and the other the intended 
type of the reprint, and between theae two apecimen pages is a 
note worded as follows:—

“The original reports again were printed on thick paper in 
volumes of from 500 to 600 pages, while the rc-iasue will be printed 
in volumes of about 1,500 pages eaeh. . By these means
from 6 to 8 volumes of the reports will be condensed into one 
volume of the ‘English Reprints,’ of the handy sise, on the other 
side."

Tile publication of the reprints liegan; 150 volumes were 
printed, delivered to, and paid for by, the defendant company, 
when it was apparent that the number would materially exceed 
150, the excess being occasioned at least partly by the fact that 
Moore’s Indian Appeals, contrary to the teims of the prospectus, 
were included in the reprint, and that the average numlier of 
pages in each volume was substantially less than 1,500.

Volumes 161,152,153, and 154 were delivered to the defendant 
company and resold by them to their customers, but the company 
refused to pay therefor, and this action was to recover |iavment 
for these four volumes. The defendant company contend that, 
under the contract, they are entitled to have the complete reprint 
in 150 volumes, and that if the numlier exceeds lût! the plaintif) 
company are bound to supply such excess free.

During the negotiations which culminated in the contract of 
the 5th June, 1000, the plaintiff company shewed to the defendant 
company the prospectus aliove mentioned. Subsequently, in 
order to assist the defendant company in securing subscriliers 
for the reprint, the plaintiff company- furnished to the defendant 
company a number of copies of the prospectus, having then printed 
at the foot thereof the defendant company's name; but, so far 
as appears, the defendant company made no use of such prospectus.

The first question to determine is whether the defendant 
company are bound to pay for volumes 151, 152, 153. and 154.

By tlie terms of the contract of the 5th June. ltKltl, the defend
ant company agree “to take two hundred copies of each volume
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of the set (one hundred and fifty volumes mon or less) ’’ reduced to 
8. C. "150 copies per volume (of the full set of 150 volumes more or 

lioDToN less) ... at the price,” etc.
The defendant company by their defence and counterclaim

Canada 
Law Book

contend that the meaning of the contract, as amended, is, that a 
complete reprint of the original reports to lie delivered to the

jt, defendant company vas to number not more than 150 volumes, 
and that if it overran that number the defendant oompany were 
entitled to the excess free; that it has overrun that numlier; and 
therefore, the plaint iff company are liable in damages for breach of 
contract.

In support of this contention the defendant oompanv gave 
e' idcnce at the trial that dying the negotiations which led up 
to the contract of the 5th June, 1900, the plaintiff comparu 
produced to the defendant company the prospectus and sample 

. pages and in substance agreed that the reprint w ould lie in accord
ance with the representation and statements contained in the 
prospectus. This the plaintiff company deny. The written 
contract signed by the parties contains no such term. Its language 
is unambiguous, and no case is made for its reformation, nor do 
the defendant company seek reformation; and I am unable to 
discover any ground entitling the Court to read into the contract 
a term qualifying the meaning of the express language of the 
parties. To accede to the defendant company’s contention, the 
Court must disregard the words “ more or less,” which appear in 
the contracts of the 5th June and of the 19th November, 1900 
liven if admissible, there is no evidence that the number of the 
reprint volumes was to be 150 absolutely, neither more nor less 
Thus there is nothing, either written or without the actual words 
of the contract, which would permit the Court to say that, although 
the parties have in each of the two contracts expressly agreed that 
the number of volumes may be more or less than 150, still it max 
reject such qualifying words. They arc material, and proper 
effect must be given to them.

The prospectus issued by the publishers, William Green 4 
Sons, and sent to the plaintiff company and by them submitted 
to the defendant company, was not then signed by the plaintiff 
company, who, so far as appears, had not then adopted its 
language. It was not until after the contract and amended con-
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tract in question hail been entered into that the plaintiff company's 
name was printed at the toot thereof. As quoted above, the 
unsigned prospectus stated that it had lieen found that “ provided," 
etc., “a complete set of all the decisions from the earliest times to 
1865 can be given to the Profession in 150 volumes of 1,500 pages 
each, at the very low price of,” etc. This prospectus was made 
jiart of the contract between Green & Sons and the plaintiff com- 
pany, but not of the contract between the plaintiff company and 
the defendant company, and the implied promise to the plaintiffs 
vontained in it to furnish a complete set of all the decisions in 
150 volumes was not a term of the contract lietwccn the plaintiff 
and defendant companies. They each knew that the details 
involved in the publication were to be under the control of Green 
4 Sons; and, therefore, it may lie that the plaintiff company were 
unwilling and the defendant company did not requiiv them to lie 
liound as to the precise number, but that each party took the 
chance of its being 150. Hut, whatever lie the reason, the fact 
is that no such term apjiears in the contract ; troth parties agreed 
therein, in unmistakable language, that the number of volumes 
constituting a complete act might not be exactly 150, but might 
I* more or less than that numlier. The fact that the price fixed by 
the contract is a certain sum per volume, and not a bulk sum for the 
complete set, fumislics an argument against the defendant com
pany's contention.

For these reasons, 1 am of the opinion that under the terms of the 
contract the defendant company arc liound to pav for 150 volumes 
more or less, and that the learned trial Judge rightly disposed of 
the plaintiff company's claim.

As to the counterclaim, the defendant company suggest that 
the number of volumes constituting a complete set of the reprint 
may greatly exceed 150, and claim damages because of such 
anticipated excess. Until such excess is actually determined, 
it is impossible to say whether it is so unreasonable as to lie 
actionable, and, if so, to what extent. I therefore think that the 
defendant company’s counterclaim is premature, and should be 
dismissed with costs, but that there should be reserved to the 
defendant company the right to maintain an action for damages 
hi the event ot the excess being so unreasonable as to give the 
defendant company a cause of action.

The appeal should be dismissed with costs.
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Cuite and Si.thbkland, JJ., agreed with Mllock, CJ. K*
Mabtkn, J.:—In thia caee I have had an opportunity of p< r- 

using the judgment of my Lord the Chief Jueticc, and l agi. ■ 
with him that in the result this appeal muât be dismissed; and. 
in view of the opinions expressed in this Court, the defendant 
must he free to assert hereafter the claim- now put forward by wax 
of counterclaim, unprejudiced by the opinions now expresMu 
But, as I reach ray conclusion on grounds somewhat different from 
those expressed by niv ford, it is perhaps desirable that I should 
state my views.

The questions at issue in this action arise out of a written 
contract dated the 5th day of June, 1900, made between tin 
plaintiffs and the defendants for the purchase of a set of volutin ? 
to be thereafter printed and published bv a third party.

Of this set. 150 volumes have been received and ]>aid for by ils 
defendants; volumes numliercd 151, 152, 153, ami 154 have been 
delivered to the defendants and resold by them. The plaintiffs 
action is for the price of these four volumes so sold and deliver! d 
The defendants allege by way of defence that, under the contrat ' 
they are entitled to receive these volumes without further payment 
In the alternative the defendant* counterclaim for damages to tl 
amount of *20,000 for breach of contract.

The disposition of the defendants' counterclaim raises tin 
more difficult and important questions, and, in the view which I 
take of tlie case, involves flic disposition of the plaintiffs' daim 
1, therefore, proceed in the 6rst instance to consider the quest inn- 
raised by the counterclaim.

The fust question that arises is as to the admissibility ui 
evidence of the negotiations which took place and of representa
tions made (including a certain prospectus prepared by the Scotch 
publishers) anterior to the signing of the contract, and as to tin 
legal effect, if any, to be given to those negotiations and repn - 
sen tat ions.

The second question is whether the words of the contrait 
“ 150 volumes more or less," read in the light of whatever evidence 
is admissible to explain them, are to be construed as a warranty 
that the total number of volmnes to be supplied by the plaintiff*- 
and paid for by the defendants shall not exceed 150 more or le»

Subsidiary to the second question there arises a third point a- 
to the admissibility of correspondence between the parties su!
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sequent to the contract for the purpose of conn tilling the contract 
in the light of the interpretation placed upon it by the parties 
themselves.

With respect to the first question, vis., « hat preceded the 
contract, I observe that the defendants’ counterclaim is for breach 
of contract. It is not an action of deceit, for false representation, 
nor is it an action for rescission on equitable grounds of misrepre
sentation, nor is it an action to reform the contract. In such 
actions the negotiations and representations preliminary to the 
contract would of course lie admissible, but that is not this case. 
The counterclaim is on a contract. I am not sure whether C'
eût the defendants seek to found their counterclaim on a oolialcrel 
independent contract outside the written agreement; but, if they 
do, I think the evidence fails entirely to meet the test prescrilied by- 
Lord Moulton in Heittmt Symons d" Co. v. Ilucklrton, [1913) AX'. 
30, where he says (at p. 47) :—

“Such collateral contracts, tlie sole effect of which is to vary or 
add to the terms of the principal contract, are therefore viewed 
with suspicion by the law. They must lie proved strictly. Not 
only the terms of such contracts but the existence of an animus 
contrahendi on the part of all the parties to them must he clearly 
shewn.”

See also Canadian General Securities Co. v. George (1919), 69 
Can. 8.C.R. 641, 52 D.L.R. 679, decided in tlie Supreme Court of 
Canada, reversing the judgment in (1918), 42 O.L.R. 500, 43 
D.L.R. 20, where the same rule is applied.

The first point is thus reduced to a question of how far the 
preliminary negotiations and representations, including the 
prospectus, are admissible in evidence to construe the written 
contract.

it is to be liome in mind in this connection that the contract 
let ween the parties to this action was made on the 5th June, 1900, 
in anticipation of a contract lietwcen the plaintiffs and the Ilritish 
publishers, which did not eventuate in a fonnal agreement until 
the 17th May, 1901. Further, it must also lie liome in mind that 
tlie prospectus now under discussion was issued prior to tlie 5th 
June by the British publishers; and while, on the 5th June, 1900, 
it was by the plaintiffs brought to the attention of tlie defendants,

30—55 D.1..R.
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ONT' it is evident tlmt the dvfendants knew as much about it on that 
X. c. date as the plaintiffs. It wan in fact a representation not of

III wo ix existing facts but of an intention; also it was a representation, not
of the intention of the plaintiffs, but of what the British publisher»I

Canada
Law Hinik

had told the plaintiffs they proponed to do. Such representations 
regarding tlie future are well discussed by Pollock in Ids work on
Contracts, 8th ed.,p. 558 and top of p. 559:—

“If, on the other hand, the statement is of something to lie 
performed in the future, it must lie a declaration of the parly's 
intention unless it is a mere expression of opinion. Hut a declara
tion of intention made to another |ierson in order to lie acted on 
by that person is a promise or nothing. And if the promise is 
binding the obligation laid upon its utterer is an obligation by 
way of contract and nothing else : promises de fuluro, if binding 
at all, must be binding as contracts. There is no middle term 
possible. A statement of opinion or expectation creates, as such, 
no duty. If capable of creating any duty, it is a promise. If 
the promise is enforceable, it is a contract. The description of 
promise or contract in a cumbrous and inexact manner will not 
create a new- head of law. 'There must be a contract in order to 
entitle the party to obtain any relief.’ "

In the present case the plaintiffs allege that the prospectus « us 
incorporated in and formed pait of the contract. The defendants 
do not admit, and therefore deny, that allegation. 1 can find ho 
words in the contract either expressly or by implication incorjioin- 
ting into it the prospectus.

The well-known rule is that: “To interpret a contract the 
circumstances and grounds upon which the contract was entered 
into may be looked at Beal, 2nd ed., p. 123.

The limitations on this rule are well illustrated by the leading 
case of lnglit v. Buttery (1878), 3 App. Cas. 552. The head-note 
in that case is as follows:—

"A firm of shipbuilders agreed to lengthen and repair an iion 
steamship; the object being that slie might lie classed 100 A 1 at 
Lloyd’s. The specification forming part of the contract contained 
this stipulation,1 Iron work :—The plating of the hull to lie carefully 
overhauled and repaired, bul if any nor plating it required the 
same to be i>aid for extra (fourte en words deleted, signed A. and
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J. L, D.G.). Deck beams, ties, diagonal ties, main and spar deck 
stringers, and all iron work, to lie in accordance with Lloyd’s 
rules for classification:'—

"Held, affirming tlie decision of tlie Court lielow, that tlie 
shipbuilders were liound to supply without extra charge any new 
plates required to enable tlie vessel to be classed 100 A 1 at Lloyd's ; 
and that neither the letters of tlie parties Irfore the contract w as 
signed, nor tlie initialed deleted words in the contract, could lie 
considered for the purpose of interpreting the intention of the 
parties.”

Lord Blackburn, at p. 570, says:—
“Now, my Lords, as to tlie £1200, upon which 1 think the 

decision of the Court of Session was right, although I think it niy 
duty to state distinctly that in my oninion the reasons upon which 
the lord Justice Clerk mainly relied were not g<xxl reasons for the 
judgment. He lays down a principle which is not quite accurate. 
He says that in all mercantile contracts, ‘ whether tliey lx- clear and 
distinct or tlie reverse, the Court aie entitled to lx- placed in a 
position in which the parties stood ix-forp they signed;' and that 
he applies, so as to sav that you are entitled to look at all that 
they said and did during tlie time of the eonmiunings, as they 
arc called in Scotland; that is to say, whilst the matter was in 
negotiation, as it is more generally called in England, because 
unless you look at all those things you cannot be in tlx- position in 
which tlie parties were, and he tal.es the document, in wliich there 
is a deletion, and looks at the deleted sentence, which in niv mind 
is merely a communing. I cannot think that that is correct.

"I think that Ixird Ormidale, who conies to tlie same con
clusion, comes to it upon right grounds. He says that you arc 
entitled to look at the surrounding circumstances to a great extent, 
but not at the eonmiunings, and he therefore says, I have Ix-en 
‘examining the proof and correspondence and taking the benefit of 
such aid as it affords. I have endeavoured to eliminate and dis
regard everything except those circumstances which can be fairly 
and legitimately comprehended by the expression "surrounding 
circumstances" in it* legal sense.' That, 1 apprehend, is perfectly 
right and sound.”

At p. 572, Lord O'Hagan says:—

ONT.
H. C.

Boh ton 
HimiK Co.

Co. Ltd

Mumwi. J.



Dominion Law Hkpoktb. [55 D.L.R.

ONT.

sTc.

Book Co.

Law Book 
Co. Ltd.

Ma»t«n. J.

“I need say no more than has been eaid already as to tl* 
impossibility of allowing the class of evidence of what is called 
‘communings,’ that ie to aay, negotiations, to be admitted at all, 
whether those negotiations or 'oommunings' occurred before the 
oontract was completed or afterwards."

And Lord Hatherley, at p. 569, says:—
“ When I turn to the deleted words, and find that in spite of a 

line being drawn through them I can read the words, which words, 
being fourteen in number, are these: 'but if any new' plating is 
required the same to be paid for extra,’ it appears to me that, 
those words having been deleted, and a marginal note affixed 
shewing that they were deleted before the contract was finally 
concluded, it is not in the power of any Court to look at words, 
which have been so dealt with and alieolutely taken out of the 
contract, for any purpose whatever connected with the oonstnn- 
tion of that contract of which they form no part whatsoever."

The principles relating to the admissibility of extrinsic evidence 
are elaborately discussed hi Phipson’s Law of Evidence, p. 544, 
and six rules are laid down and cases arc cited as examples indica
ting when and where such evidence may lie given, but none of 
them appears to me to admit the representations here in question 
I think that evidence is admissible of the circumstance that it was 
to be published, and the circumstance that it was to lie published 
in Edinburgh by a third party is admissible, also that the plaintiffs 
had no bargain with the publisher; but 1 fail to see that any 
representations made at that time limiting the set to 150 volumes 
are admissible to extend or add to the words of the contract. 
“ 150 volumes more or less.”

I turn now to the third point mentioned above, viz., the 
admissibility of the oorrespondenoe which took place between the 
parties after the contract had been entered into and had lien 
partially performed.

That point was raised and was fully argued and carefully 
considered in the case of /.run v. S'ichoUon (1852), 18 Q.H. 503 
118 E.H. 190. A contract having been made by correspondence, 
a question arose as to whether its terms could be extended by 
subsequent oorrespondenoe lietween the parties. The case was 
argued before Lerd Campbell, Wightman, J., Erie, J., and 
Crompton, J. Ixird Campbell says, at p. 510:—
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“I am clearly of opinion that we cannot look to subsequent 
letter* to aid ub in construing the contract. It is always legitimate 
to look at all the co-existing circumstances, in order to apply the 
language, and so to construe the contract; but subsequent declara
tions shewing what the party supposed to lie the effect of the 
contract are not admissible."

Wightman, J., says (p. 512): “Now 1 think that, if we look 
only at the legitimate evidence of the contract, there is no 
ambiguity at all. It all depends on the two letters; these formed 
the complete contract; and no sulisequent statements written or 
verbal can have any effect on the construction of the contract 
already complete.’’

See also the statement of Erie, J., to the like effect in the same 
case, as reported in 21 L.J. (Q.B.) 311, at p. 317.

A like statement of the law is given by Farwell, J., in Bruner 
v. Moore, [1904| 1 Ch. 305, at p. 310.

It is, no doubt, a sound rule of legal interpretation that the 
arts of the parties done under a contract can be looked at to 
ascertain the intention, if the words of the contract are ambiguous, 
or to shew that the contract does not express that which the parties 
intended to express in it. But the arts of the parties done under 
the contract are one thing, and declarations and admissions 
contained in correspondence are quite another thing. All that 
one finds in the present case with regard to the acta of the parties, 
as distinguished from their written statement, is that the volumes 
up to 150 were accepted and paid for at the price named in the 
contract, and that the four succeeding volumes were accepted 
and not paid for.

The intention of the parties as contained in the correspondence 
Iocs not seem to me to be admissible.

Turning now to the contract itself, the counterclaim before us is 
based on the following clause in the agreement:—

“The Canada I aw Book Company agree to take 200 copies 
of each volume of the set (150 volumes more or less) at a price of 
10«. 6d. per volume, bound in half roan, f.o.b. Edinburgh ; payment 
to be made by the Canada Law Book Company on each volume 
three months after shipment of the volume from Edinburgh."
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The question is: do the words “150 volumes more or less’1 
constitute a warranty that the set will be complété in 150 volumes, 
or are they surplusage? I think they are neither the one nor the 
other.

The bargain was for the set. Both parties expected it to 
contain about 150 volumes. They believed the estimate or 
forecast contained in the prospectus issued by the British pub
lishers, but not one single volume had been printed or published. 
It was not an existing set of 150 volumes. The plaintiffs had no 
contract with the British publishers, and did not get one for a year, 
and so the bargain is for the set of 150 volumes more or less ; and 
the phrase “more or less,” under these ciroumstanocs, is to le 
construed in its widest and most extended sense so as to cover 
not two or three or four more volumes but a very much larger 
number if the set contained that many.

I think that the parties contracted, having in view this very 
circumstance, with the intention of making the contract relab' to 
the whole set, whatever it might be, they being unable, with the 
information then before them, to describe the subject-matter 
otherwise than in the most elastic form.

That being my view of the contract as drawn, I think that no 
foundation is laid for importing extrinsic evidence in order to 
extend or modify the words of the contract, either by evidence of 
prior negotiations or by evidence of subsequent communications. 
Much less can I see grounds in this for adding to the contract a 
warranty which is not expressed in it.

For these reasons, as well as for reasons stated by the learned 
trial Judge, I would dismiss the appeal with costs.

Riddell, J„ (dissenting in part) This is an appeal from the 
judgment of Mr. Justice Middleton in favour of the plaintiffs, 
reported (1918), 44 O.L.R. 529.

William Green A Sons, a publishing firm in Edinburgh, Scot
land, proposed to publish an edition of the English Reports up 
to 1865; and prepared a prospectus containing their proposed 
scheme. They entered into business relations concerning this 
reprint with the plaintiffs, a company carrying on business in 
Boston, Maas.; and the plaintiffs sent their agent Soule to make 
a contract with the defendants, arming him with a copy of the
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prosjiectus fyr that purpose. Soule produced to Cromarty, acting 
for the defendants, the prospectus, and a contract «as entered 
into in the following terms:—

“Memorandum of Agreement between the Boston Book Co. 
of Boston, U.8.A., and Canada Law Book Co. (H. 11. Cromarty 
sole proprietor) of Toronto, Canada.

"The Boston Book Company agree to give to the Canada Law 
Book Company the sole Canadian market for the English lieports 
reprint, to lie published by William Green & Sons, of Edinburgh, 
Scotland, first volume to apiiear about, September 1st. They 
agree not to sell anv copies themselves in Canada, and so far as 
possible to protect tbe Canada Inc Book Company from sali s in 
Canada by English firms or by other firms in the United States.

“The Canada Law Book Company- agree to take two hundred 
copies of each volume of the set (one hundred and fifty volumes 
more or less) at a price of ten shillings and sixpence (10s. G</.) per 
volume, bound in half roan, f.o.b. Edinburgh; payment to be 
made by the Canada Law Book Company on each volume three 
months after the shipment of the volume from Edinburgh.

“ In case the Canada Law Book Company should not succeed 
before the issue of the first volume in securing the full number of 
retail uubscriptions to make this order, the Boston Book Company 
agree to reserve from shipment and charge, for six months after 
October 1st, a number not exceeding fifty copies, at the option of the 
Canada Law Book Company.

"The Boston Book Company further agree to supply any 
number of additional volumes at the same price, provided that the 
order for such volumes is given by the Canada Law Book Com
pany before the expiration of William Green & Sons' option to 
the Boston Book Company.

“The Boston Book Co.
“per Charles C. Soule, Pres.

“Canada Law Book Co.
“R. R. Cromarty, Manager.

“Toronto, June 5th, 1900.”
This agreement has been called an agency agreement; but it is 

obviously a contract of sale and purchase, with an undertaking 
that the vendors shall protect the purchasers’ market as far as 
possible, by themselves staying out and keeping others out to the 
best of their ability.
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A few months later, the agreement was modified by the follow - 
ing agreement :—

“Memorandum of agreement between the Boston Book 
Company of Boston, U.S.A., and the Canada Law Book Compact 
(R. R. Cromarty sole proprietor) of Toronto, Canada.

“The agreement between us dated June 5th, 1900, in regaid 
to the agency and sale in Canada of the English Reports reprint, 
to be published by William Green & Sons, of Edinburgh, Scotland, 
is hereby modified by mutual agreement:—

“ Instead of 200 copies of each volume of the set the Canada 
Law Book Company agree to take only 150 copies per volume 
(of the full set of 150 volumes more or less) and the Boston Book 
Company only agree to furnish 150 copies, at the price and under 
the conditions named in the original agreement.

“Signed Nov. 19, 1900. The Boston Book Co.,
"per Charles C. Soule

"President."
In view of the dispute which subsequently arose and which 

is the cause of the present action, it should be mentioned that the 
prospectus stated that “careful calculations and experiments have 
been made” and "it has been found as the result of these that 
. . . a complete set . . . can be given ... in
about 150 volumes of 1,500 pages each;’’ and it further said, 
“How this desirable result will be attained is shewn on the speci
men pages enclosed.” "Specimen pages” are given, and it is 
admitted that, using such pages as are given, the whole work 
would have been completed in 150 volumes of 1,500 pages each. 
The difficulty has arisen through the dishonesty of the publishing 
firm—a firm of supposedly high character—in reducing the numlier 
of pages in many of the volumes much below 1,500.

A number of copies of thie publishers’ prospectus were delivered 
by the plaintiffs to the defendants for their use in effecting sales, 
but the defendants did not use them, and they seem to have been 
returned. The defendants sold a large number of sets throughout 
Canada.

The first matter calling for comment is that in 1902 the 
publishers, whose prospectus was for the publication of the Privy 
Council Reports in 6 volumes, after publishing volumes 12-17 of 
the series, and thereby completing the Privy Council Reports ordin-
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arily referred to, added three volumes. 18-20. of Indian Apjieais, 
not, it is said, contemplated in the original proposition. This, the 
plaintiffs say, was due to Stevens & Sons, whose name appears 
with Green & Sons as publishers, owning the copyright, and that 
they “ were unwisely grasping in extending these additional 
volumes to three reprint books, when they could easily have been 
put into two at most, or even by maintaining the size of the earlv 
volumes consistently tliesc additions could have lieen so combined 
as to make only one extra volume beyond original announcement " 
(letter May 21, 1902). When we see that volumes 12-17 have an 
average of 820 pages only, 4,960 pages in all, and volumes 18, 19, 
and 20 have 999, 1099, and 926 respectively, an average of 1,008 
pages, 3,024 pages in all, the truth of the statement just referred to 
is manifest. The total paging of the Privy Council Reports is 
7,984 less than 6 volumes of 1,500 pages each.

The plaintiffs themselves had sold to certain of their own 
customers, explicitly stating that there were 150 volumes in the set, 
and they informed the defendants that they did not know whether 
the publishers would later make up for these three volumes by 
shortening the others in some mechanical wav, but they did not 
anticipate any “serious or numerous complaints at 153 instead of 
150” books; they cannot explain the circumstances “other than 
Stevens & Sons overreaching themselves and wanting the sub
scription for the three extra books to pay for their copyright on 
original volumes.’’

The explanation was accepted by the defendants (see letter 
September 28, 1094), apparently on the assurance that over
running would not occur again (see letters July 18, Aug. 15, and 
Nov. 13, 1902, from the plaintiffs) ; and, if there were no other 
ground of complaint, the defendants could not be heard as having 
an honest claim.

But much more was to follow—the plaintiffs' president 
informed the defendants: “I think Green said he had found that 
volumes of the average of 1,200 pages would bring the whole 
seras of the reprint into 150 volumes” (letter Nov. 13, 1902); 
and the volumes thereafter issued ran almost all to not more than 
1,200 pages, some indeed very much less.

The volumes continued to arrive—to save expense, duty, etc., 
the plaintiffs directed delivery to the defendants by the publishers.
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Complaints were made by the defendants, but they accepted and 
dealt with the volumes sent. At length, from letters from the 
customers of the defendants, it lecainc obvious to them that the 
work could not le completed in 150 volumes, and they wrote to 
the plaintiffs (April 29, 1907): “This is to notify you that our 
contract calls for the work to be completed in 150 volumes, and 
we must insist upon it I icing adhered to. If there should lie any 
additional volumes, we will call upon you to supply them free of 
charge, as we proposed supplying to our subscribers as ]er our 
undertaking.” The plaintiffs answered : “If you will kindly refer 
to your contract with us you will see that your letter
is not correctly stated. The numtrer of volumes in the set is not 
stated absolutely, but qualified. The language used in the 
original prospectus was to the effect that the set could 1 be given 
to the profession in about 150 vols’ ” (letter May 7,1907). Appar
ently this was immediately after the delivery of vol. 71 with 944 
pages and vol. 72 with 1,017. The answer (May 11, 1907) points 
out that “about” might cover two or three additional, "hut, 
when you advertise in the original prospectus the five series non 
published will occupy 60 volumes and really take 71, you will 
have some difficulty in explaining the discrepancy,” and the 
representation in the prospectus of the volumes being of “1.5(10 
pages each” is brought to the plaintiffs' attention. There the 
correspondence ceased as far as appears.

In October, 1904, the defendants again complain, and an 
estimate by one of their customers that the number of volumes 
would be 195, instead of 150, was sent in with the statement: 
“Our contract with you is that the work will be complete in 150 
volumes more or less. This would allow in law a latitude of tno 
or three volumes at least” (apparently a slip for “at most"). 
“We now serve notice on you that we will enforce our contract as 
regards the number of volumes to complete the work. If they 
exoced more or less over the 150 volumes these will have to be 
supplied by you to us without charge” (letter October 7, 1909): 
to this no reply was made.

The volumes continued to be sent to the defendants, and they 
paid for them up to vol. 150—up to that volume the average page- 
matter is said to be 1,292 (86 per cent, of 1,500). Volumes 151,
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152, and 153, of 1,316, 1,462, and 1,460 pages, have been also 
delivered to the defendants and to their customers, hut for these 
they refuse to pay.

This action is brought for the price of these volumes and other 
goods—the real controversy, so far as the plaintiffs' claim is 
concerned, being over these three volumes.

The position taken by the parties makes the appeal hopeless 
so far as this matter goes. The defendants contend: “We took 
the contract to receive and pay for 150 volumes more or less— 
you have satisfactorily explained an increase of throe volumes, 
we therefore receive 153 volumes, hut we expect you to send us the 
remainder of the series gratis.” The plaintiffs say : “We supplied 
you with 153 volumes, these you took and made your own, and 
you must pay for them;” and they are judiciously silent as to the 
balance.

In any view, the defendants cannot escape paying for the 
volumes 151,152, and 153, and in that respect the appe al should lie 
dismissed. But it is obvious that this is a very minor matter; 
the main dispute is on the counterclaim. The defendants claim 
that it is a term of the contract that the w ork shall lie completed 
in 150 volumes more or less—that the plaintiffs knew that the 
reprints were to be sold by the defendants, that they supplied 
them with circulars containing the representations to use in the 
sale to their customers, that these representations were naturally 
made by them to their customers, as the plaintiffs knew they 
would be, and that they have suffered damage.

The first tiling to be done is to determine what is the contract.
In determining the meaning of a contract we are often "to 

look to the words of the instrument and to the acts of the parties 
to ascertain what their intention was:” per Tindal, C.J., in Doe 
dem. Pearson v. Ries (1832), 8 Bing. 178, at p. 181, 131 E.R. 366. 
“We may look at the acts of the parties also; for there is no 
better way of seeing what they intended than seeing what they 
did.” per Tindal, C.J., in Chapman v. Bluck (1838), 4 Bing. 
(N.C.) 187, at p. 193, 132 E.R. 760. ‘A written instrument was 
produced ... to shew the nature of the contract . . .
and we are to interpret that instrument like all others, according 
to the intention of the parties:" per Tindal, C.J., in Rudd v. 
Fairmaner (1831), 8 Bing. 48, at p. 51 and per Bosanquet, J., at 
p. 53. (131 E.R. 318).
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Moreover, “a representation made in the course of negotiations 
for a contract may amount to a condition or warranty. Whether 
it does so or not depends upon whether it was intended by the 
parties to form part of the contract:’’ Halsbury’s Laws of Eng
land, vol. 7, p. 521, para. 1046, and cases cited in note (o). To 
shew whether a representation is or is not a warranty "the jury 
ought ... to hear what the parties said to each other, 
what is their conduct, and what has passed between them . . . 
That would shew what was their real intention . . .
Stucley V. Baily (1862), 31 L.J. (Exch.) 483, at p. 488, 1 H. A C. 
405, at p. 414.

In the present case there can lie no doubt that the plaintiffs, 
however innocently, represented that the series could be com
pleted in “about 150 volumes of 1,500 pages each;’’ that on that 
representation the contract w as entered into, which contains the 
statement that the set is "150 volumes more or less”—the only 
question is whether the plaintiffs are bound by the representation 
as a warranty. What was the intention of the parties? That 
to my mind is shewn by their conduct, their own words- the 
defendants say, “Our contract calls for the work to be completed 
in 150 volumes:’’ the plaintiffs do not deny that the contract calls 
for the completion of the work in a certain number of volumes, 
but they say: “The number of volumes in the set is not stated 
absolutely but qualified.’’ It seems to me that both parties 
understood and intended the statement in the contract “150 
volumes more or less" as a warranty that that should be the 
number of volumes completing the work.

The defendants are entitled to damages for breach of this 
warranty. By the plaintiffs undertaking to supply the remaining 
volumes gratis these damages will be much diminished, otherwise 
they may be difficult to estimate.

In the absence of an agreement between the parties, there 
should be a reference to the Master to fix the damages, once for 
all—the amount of the plaintiffs’ judgment should be paid into 
Court to await the result of the reference.

Success being divided, there should be no costs of action or 
appeal; costs of the reference should be in the discretion of the 
Master.

Appeal dismissed.
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FREDERICTON MOTOR SALES Ltd. v. THE EARL OF ASHBURNHAM.
Xew Brunswick Supreme Court, Apjteal Division, Ilmen, C.J., White am1 

(trimmer, JJ. November 19. 1920.
New triai. (§ III B—10)—Answers returned hy jury shew im. con*

FUSION AND UNCERTAINTY.
Where the answers returned by a jury to questions submitted to them 

at a trial shew, beyond doubt, confusion and uncertainty w I deli ledtothe 
very apparent inconsistencies in' their answers, there should lie a new trial.

Motion by defendant, appellant, to set aside verdict for 
plaintiff and to enter a verdict for defendant, or for a new trial. 
New trial ordered.

P. J. Hughes, for appellant ; ./. B. M. Baxter, K.( '.. for res
pondent.

The judgment of the Court was delivered by 
Grimmer, J.:—This action was brought to recover the sum of 

$3,850 for goods sold and delivered, and for $143.47 on a special 
contract for work and labour, and was tried at the York Circuit 
Court in January last, before Crocket. J., and a jury, a verdict 
being entered for the plaintiff for $3,993.47, the amount of the 
claim. It appears to have been admitted that if the defendant 
was liable the sum stated was the correct amount of his liability. 
The defence substantially was formal, putting the plaintiff to the 
proof of the allegations in the statement of claim, but it also 
alleged that the subject of the action, a motor car called or known 
as a limousine, was not furnished or equipped according to contract : 
that it was not built with care and first-class workmanship; could 
not be used with comfort for want of sufficient room, and was 
dangerous to operate; that many of the accessories were not 
supplied; that the car was so negligently built it was of no value 
and was useless, and that the defendant was induced to enter into 
the contract through fraud of the plaintiff. The last statement, 
however, was in no wise substantiated.

The plaintiff is the agent for the Willy»-Knight and Chalmers 
motor cars. In March, 1919, its agent called at the defendant’s 
residence for the purpose of selling him a car, and finding him 
absent left a catalogue of each motor company. Shortly after the 
manager of the company by arrangement met the defendant at 
his home and after an interview between the parties during which 
Lady Ashbumham was present, and after considering the cata
logues and the statements and representations of the plaintiff’s 
manager, the following contract was duly entered into between 
the parties :

N. B.

s. c.

Staluii lent,.

Grimmer,.!.
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Fredericton Motor Sales, Ltd.

You are authorised to enter my order for 1 Chalmers Limousine Auto- 
mobile, upon the following terms and conditions: 1. The price to la- forty- 
eight hundred ami fifty dollars ($4,850.00). I agree to pay one thousand 
dollars ($1,000.00) upon your acceptance in writing of this order, ami Un
balance of thirty-eight hundred and fifty dollars ($3,850) within forty-eight 
(48) hours after I have been notified by you that the above automobile is 
ready for delivery. The same to lie delivered f.o.b. F’ton. 2. I agree In 
accept automobile from you immediately upon notice that it is ready for 
delivery. Upon my failure to do so within forty-eight (48) hours yon 
may disuse of it to another customer n in any way you desire, and you are 
not to !>e held liable for failure to deliver to me, the alxive mentioned first 
payment to lie forfeited by me at your option. 3. It is agn-ed that this 
automobile will be finished and equipped as |x*r regular s|x>cifi cat ions, and 
any and everything else furnished beyond said sjiecifications shall be extras, 
to lie paid for by me at schedule prices as shewn on this agreement in paragraph 
below marked “Extras." 4. This order is given by me subject to your 
acceptance, and when approved by a duly authorised executive officer of 
Fredericton Motor Sales, Ltd., from whom ordered, it shall constitute a 
valid contract and shall lx* binding between us. 5. It is further agn-ed that 
this automobile is purchased by me exclusively subject to the terms ami 
provisions of the warranty made by the manufacturers thereof w hich is hereby 
made a part of tin1 contract lx1 tween us and that this is the only guaranty 
and warranty, either express or implied, made under this contract.

Manufacturers' Warranty.—We warrant the motor vehicles manu
factured by us for ninety days after the date of shipment, this warranty 
being limited to the furnishings at our factory of such parts of the motor 
vehicle as shall, under normal use and service, appear to us to have boon 
defective in material and workmanship.

This warranty is limited to the shipment to the purchaser, without 
charge, except for trans|M)rtation, of the part or parts claimed to have been 
defective, ami which, upon their return to us at our factory for inspection, 
we shall have determined were defective, and provided the transportation 
charges for the parts so returned have been prepaid.

We make no warranty whatever in res|x*ct to tires or rims, electric 
apparatus, or other accessories, or parts not manufact ured by us.

The condition of this warranty is such that if the motor vehicle to which 
it applies is altered or repaired outside of our factory our liability under 
this warranty shall cease.

0. Extras: Coronet on doors. Sjx-cial painting as agreed. Special 
painting to lx* extra. Spare tire includes! in above and electric cigar lighter. 
7. The above is a full agreement of every kind and nature pertaining to this 
sale, and no agreement will be recognized other than embodied herein, and 
no erasures or addition?* will be recognized unless approved of in writing 
hereon by a duly authorized executive officer of the company.

Signed Ashburnhum
Address.................................

Witness: Approved for Fredericton Motor
Hales, Ltd.

By (Sgd.) J. Stewart Neill.

5
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Lpon tin* execution of the contract the defendant paid the 
plaintiff $1,000 on account of the purchase price of the ear, hut no 
cross-action or counterclaim was taken or made for this sum. 
which it would seem might very properly have h<*en done in view 
of the defendant's attitude in his defence to the action. “The 
regular catalogue specifications” referred to in para. 3 of the 
contract, to which particular reference was made during the trial, 
appear on pages 10 and 14 of the Chalmers catalogue as used at 
the trial hut are tin» long to he set out, and in fact are not neces
sary to lx* related for the purposes of this judgment. There were, 
however, some extras under the contract, consisting of special 
painting and upholstering, which were specially priced and included 
in the verdict. The Court left the following questions to the jury, 
which with their answers are as follows:—

1. Was the defendant induced to sign the written contract by Mr 
Neill's assurance that there would he ample room in the Chalmers limousine 
for six passengers to ride comfortably? A. Yes. 2. Was there ample room 
in the limousine which the plaintiff company delivered to the defendant for 
six passengers to ride comfortably? A. Yes. 3. Was there room for three 
goo<|-sized persons to ride comfortably in the rear seat? A. Yes. 4. Were the 
curtain and window regulator in proper workable condition? A. Yes. 5. 
Wen- double dome lights provided, operated by a button switch, which light 
automatically with the ojicning of the doors, and light the interior and step 
on entrance and exit? A. Yes. (I. Was a proper dictaphone provided? 
A. No. 7. Did the top properly fit the chassis? A. Yes. S. Were the 
windows properly fitted? A. Yes. ft. Was the limousine built with care 
and first-class workmanship? A. Yes. 10. Was the defendant, after he 
discovered the defects of which he complained to Mr. Neill, induced by any 
representations of Mr. Neill to retain the ear until the missing accessories 
arrived? A. Yes. 11. Was it agreed and understood between the defendant 
and Mr. Neill after the defendant complained of the defects stated by him 
and of the non-delivery of the accessories, that the defendant should have 
the right to retain and use the car for the purpose of further trial. A. Yes.
12. Did the defendant return the ear within a reasonable time? A. No.
13. Did the defendant, after receiving the car on June 14th, make any further 
use of it than was reasonably necessary for the purjiose of making an examin
ation and fair trial of it to «*«* if it fulfilled the conditions of the contract? 
A. Yes.

N. B.

8. C.

I'HEDKIth -

Ashhvun-

(trimmer, .1.

The plaintiff also presented six questions, which with their 
answers are :—

1. Was the defendant induced to enter into the contract by the fraud of 
the plaintiff's officers? A. No. 2. If so, in what did the fraud consist? 3. 
Was the car to be s|>ecinlly built for the defendant, or was it to be s|>eeially 
finished? A. Specially finished. 4. If you say it was to be specially finished, 
was it in point of fact specially finished in accordance with the contract?
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A. Specially finished per contract. 5. Did the defendant accept the car as 
turned over to him and agree that the missing accessories should he put 
in later? A. Yes. 6. Did not the defendant, by retaining the car for two 
weeks and by driving it over 600 miles, evidence his intention of accep.ing die 
car? A. 5 ves, 2 no.

Upon the answers to these questions the Court ordered a 
verdict to lie entered for the plaintiff as stated, against which the 
defendant apjx*als upon the following grounds:

1. The contract was an entire one for the car and accessories and <igar 
lighter. Part of the equipment was not delivered or tendered to the defend* 
ant, and the defendant had the right to refuse to take delivery of anything 
less than the contract called for, and he did refuse to take delivery of it. 
2. The defendant never accepted the car. It was sent to him, and after lie 
had examined it he pnqiosed to return it as not living satisfactory, and plaintiff 
induced him to keep it for further trial and until the accessories came. 'Hie 
accessories did not come, and after further trial and after finding further 
defects, lie sent the car back to the plaintiff. 3. The defendant in giving 
the order for the car, expressly relied upon the plaintiff to furnish a car which 
would provide plenty of room for six passengers and a chauffeur, and it 
was agreed that if it was not satisfactory, plaintiff was to take it back. The 
car was not satisfactory to defendant, and he returned it. 4. The findings 
of the jury arq against evidence and the weight of evidence. 5. The verdict 
is against law. 6. The verdict is against evidence. 7. The verdict is against 
the weight of evidence. 8. The answers of the jury are inconsistent one with 
the other. 9. Misdirection of the learned Judge,

moving that the verdict entered for the plaintiff lie set aside 
and verdict he entered for the defendant, or for a new trial.

It was contended on behalf of the defendant that the contract 
was an entire one for an automobile equipped as described in the 
Chalmers catalogue, with an electric cigar lighter in addition to 
other accessories, and that the defendant had he right to refuse 
to accept any other than a complete perfor nee of the contract, 
which never was fully performed. That many of the accessories 
were not in the car when it was delivered to the defendant, and 
were never tendered to him. In fact, that they were not received 
by the plaintiff until after the car had l>een returned. That the 
cigar lighter was not attached and was useless; that the wind
shield was not finished; that the dictaphone, a most important 
article in the car, was defective and would not work; that there 
were other defects rendering the car at the time of trial not fit 
for delivery, and that the plaintiff cannot recover unless the 
defendant waives his rights and accepts an incomplete car in 
performance of the contract.
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Tlie plaintiff contended the rontract was not itn notin' one, ami 
thf failure to supply the accessories was to he treated not as a 
condition conferring a right to treat the contract as subject to 
repudiation, but rather as a warranty, the breach of which carried 
damages. There was an expmw agreement ill the contract by 
the defendant to accept the i»r innnediately upon notice that it 
was ready for delivery. It does not, however, appear that this 
notice ever was given. The car reached Fredericton on a Friday 
and was delivered to the defendant on Saturday morning for trial 
It was driven several hours that day. was not taken out on Sun
day, but the defendant, according to his evidence, took the ear 
down to Neill’s shop on Monday, Neill I icing the manager of the 
plaintiff company, and the tierson who had sokl the ear to the 
ilefenilant. That he saw Neill outside his shop on Queen street 
and |»inted out to hint the ear was not “the least hit’’ the one lie 
hail ordered. That there was no room in it; that the steering 
wheel was so placed there was no room for the chauffeur; that 
there was no room in the tonneau ; that there was no clock nor 
cushions, and the cigar lighter was not fitted; that the top made 
the car top-heavy, and the hood over the engine did not fit tight. 
That he then asked Neill if he thought the ear was satisfactory, 
who replied, "Yes, quite satisfactory,” and the defendant said.
"Then you better keep it,” to which Neill replied he hoped lie 

would not make him do that, is it would be a great loss to him. 
The defendant also pointed out that the windows rattled, and after 
some fuither conversation, said he would keep the ear for further 
trial until the rest of the equipment came.

Mr. Neill differs as to the time of this conversation ; Staline 
that it was a day or two liefore the car was returned, and not the 
Monday following the delivery, but hr does say that defendant 
rame to him and asked him if he thought the cur wan satisfactory. 
to which he replied he thought it was, and the ilefenilant, then 
told him if he thought so he had better keep it. Neill also says 
the defendant as that time pointed out the different things that 
were wanting about the car, under the contract. On his re
examination Neill gives the version of the conversation so far as 
taking the car back is concerned, as follows;

V H
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Q. Just tell us what conversation took place with reference to taking tin- 
car back on that occasion between you and him? A. The day he met me at 
the store? Q. Yes? A. He drove down to the store and in his usual way he 
says, “Neill what do you think of the car?” I said, “It is all right, I think 
it is a very nice car.” He said, “If you like it so well, how would you like 
to have it back?” I said, “What do you mean?” Then he went on to say 
it was not satisfactory and I would have to take it back. I said I simply 
could not take it back because it was a s|>ecinl order, special painting for him, 
had his coronet on the door and was a limousine car, not in demand in Frederic
ton. I could not dispose of it.

While* no reference is ininlc to the matter in the contract, a 
great deal of evidence was given as to the roominess of the car, 
two questions in respc*ct to which were left by the (<>urt to the 
jury, hut the findings an* absolutely against the evidence, which is 
practically all one way, and could not be sustains! were it not 
perhaps for the fact that the jury viewed the car and may have 
based the answers on such view, in disregard of the evidence*. This, 
in view of the fact that defendant's witnesses all testified to the dis
comfort in riding in the* car by n*ason of the want of room in the 
tonneau when the auxiliary seats were up, and the jury only sav 
the car when it was idle in the garage*, would detract very largely 
from the answers, even if it e-emld be held to justify them on the 
ground of be*ing such, uneler the evidence, as reasonable* men 
eiught to find. The*re is no eiouht, however, but defenelaut wai* 
induccel to enter into the contract by the ^presentations of the* 
plaintiff’s manager, Neill, that there was plenty of rexmi in the 
tonneiiu for five* pe*rsems to riele* comfortably, unel that he* would 
stanel behind the* ear, and the motor e-ennpanv wemlel stand be*hind 
him.

Upon the* argument of the api>e*al it appe*are»el to me that the 
matters involveel were simply egestions e>f fact which the jury 
hael elisposeel of, but a e*areful e'xaminatiem e>f the evielene*e* and 
study of the ease* has cre*atcd sue*h eloubt in my mine! as to the 
results of answers to the epiestiems and the method by which these 
were arrived at. that I am e>f the* opiniem there* should be a new 
trial. The* contrned was an entire one, covering the car and 
accessories named, for which u stateel priet* was to be paiel. A 
cigar lighter which was not attachée! to the ear, anel so was useless, 
alone of all aee-cssorics was dc*livered with the car. And tin 
elefemdant, while lie* emjoye*el the right of trial anel examinatiexi. 
alsei had the* right to refuse* to take* elelivery eif anything le*ss than
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the contract called for, and I was satisfied from the evidence he 
never accepted or intended to accept the ear. If the property 
in the car passed, that would end the controversy, but did it pass? 
The fact is the car was delivered without the accessories, and after 
a short trial and examination the defendant proposed to return 
it as being unsatisfactory and not up to contract, telling the 
plaintiff’s manager he letter keep the car, but he was induced, 
and the jury so find, to keep it for further trial until the accessories 
had arrived, which apparently did not arrive until after the car 
had l>ecn returned by the defendant some two weeks after its 
delivciy to him, so I am not able to convince myself the defendant 
ever accepted the car or that the property passed.

Further, there is the evidence as to the room in the car, and 
that the plaintiff agreed if it was not satisfactory in this respect, 
it would take it back, so that taking all this evidence together it is 
hard to find justification for the answer of the jury to the question 
of the acceptant of the car. In some respects the» answers of the 
jury are also inconsistent ; in so much as to lead me to the con
clusion there was at least some infusion in their minds, ix>ssibly 
from the nature of the questions themselves, which resulted in 
findings indicating very clearly a failure to understand the effect 
or result of the answers as given. By questions 10 and 11 of the 
Court the jury find that the d<*fendant after he discovered defects 
in the car which he pointed out to Neill was induct'd by represen
tation of Neill to retain the car until the missing accessories 
arrived, and that it was understood and agreed between the 
defendant and Neill, after the defendant complained of the defects 
stated by him, and the non-deliver}- of accessories, that the 
defendant should have the right to retain and use the car for the 
purpose of further trial. By their answer to Q. 5, submitted by 
counsel for plaintiff, the jury say the defendant accepted the car 
as turned over to him, and agreed that the missing accessories 
should l>e put in later.

I cannot find it possible the defendant could at the same time 
and by the one act accept the car so that the property passed to 
him, and also take or lie given ixjssession or deliver}- of it for the 
purpose of further trial or trial only. It is impossible the defend
ant could have accepted the car as turned over to him and have 
agrml the missing accessories should be put in after, and also 
agree at the same time he should only have the right to retain
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and uhp it for the purpose of further trial. There in also incon
sistency between the questions referred to and No. 6 submitted 
by plaintiff’s counsel, by which the jury find the defendant, by 
retaining the ear for two weeks and driving it over 600 miles 
evidenced his intention of accepting the car.

By Q. 10 the jury find the defendant was induced by Neill to 
retain the ear until the accessories arrived, and by 11 he was 
induced to retain and use it for the purpose of further trial. It is 
quite clear then the defendant by agreement had the right to retain 
the car for such time as would elapse until the accessories arrived, 
if he desired to do so, and no acceptance of the ear would result 
He also had the right, it is so found, to retain and use the car for 
the puri>oee of further trial. There is no evidence the accessories 
liad arrived at the time the car was returned by the defendant, nor 
had they I seen tendered to him, and yet in view of their first limitai 
the jury, by plaintiff’s Q. 6, say the defendant by keeping the car 
two weeks and driving it 600 miles, evidenced his intention of 
accepting the ear.

There is also difficulty between the answers to these questions 
and that of No. 13 by the Court, where the jury find the defendant 
made further use of the ear than was reasonably necessary for the 
purpose of making an examination and fair trial of it to see if k 
fulfilled the conditions of the contract. These varying answers 
to me point to confusion and uncertainty in the minds of the jury, 
which led to the very apjsarent inconsistency in their answers, anil 
which can only be remedied by a new trial.

Reference lias been made to the fact, which was stated to have 
I seen admitted on the part of the defendant, that if he was liable 
at all the liability was for the sum for which the verdict was found 
I can scarcely understand that this could be so. The action lietai 
for goods sold and delivered, the defendant could not be sued for 
goods he had never received, and at all events had not been ten
dered with up to the time the action was brought. In other words, 
if the defendant was held to have accepted the car as turned ovn 
to him, he would have to, or could be forced to pay for the access
ories which had not been delivered, and yet amounted to a con
siderable portion of the value of the car.

In my opinion there should be a new trial.
New trial ordered.
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CURLEY v. LATREILLE.

Supreme Court of Canada, Idington, Duff, Anglin, lirodeur, and 
\l ii/nnuit, JJ. February .?. 1920.

1. Courts (§ V E—313)—Quebec—Following decisions of Enuuhh
Courts -Wiif.n pf.rmihsiblb—Ratioxes wript.e.

English décisions can be of value in Qui-Ikx- cases involving questions 
of civil law only when it has been first ascertained that in the law ot 
F.ngland and that of Quebec th< principles ii|>on which the particular 
subject matter is dealt with are the same and are given the like scope 
in their application and even then not as binding authorities but as 
rationed fieri pta.

2. Automobiles (§ III C—310)—Chauffeur ordered to take oar to
garage — Disobedience — Joy-ride — Accident - - Liability « »r

The owner of an automobile is not responsible for an accident caused 
by hia chauffeur who having been ordered to take the ear to the garage 
makes use of it to take a joy ride in the course of which, owing t the 
negligence of the chauffeur, the accident hap|iens.

[See also Cray v. Peterborough Radial U. Co. (1920), 34 D.L.R. 230 
and annotation. 39 D.L.R 4.)

Appeal from the judgment of the Court of King's I tench. 
Appeal side, Province of Quebec (1918), 28 Que. K.B. 388, revers
ing the judgment of the Superior Court sitting in review, to which 
the ease had l>een submitted by the trial Judge, sitting with n jury, 
and dismissing the ap|*'llnnt's, plaintiff's, action.

F. Callaghnn, for appellant.
I) C. Robertnon, K.C., for respondent.
ImxcTON. J.:—My appreciation of the facts presented in 

evidence herein leads me to the conclusion that the trial Judge 
misdirected the jury, if our decision in the case of Hatparin v. 
Bulling (1914), 20 D.L.R. 598, 59 Can. 8.C.R. 471, is to I* followed 
as good law. The misdirect ion accounts for the inconsistencies 
that exist in some of the answers to the questions submitted.

The Court of King’s Bench in accord with the interpretation 
which it has adopted of these findings has seen its way to their 
reconciliation, as it were, and in doing so apparently suggests there 
has, arising from such misdirection, been only a misapprehension 
of the verdict.

I am not prepared to deny either their right or duty to do so 
in this particular case and say they have erred. A new trial would 
he the only alternative and under a proper direction that would 
seem to be a hopeless expedient as far as plaintiff’s ultimate success 
would be concerned.
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With great respect, 1 vannot agree with the law as laid down 
by the Court of Review, and do agree in the main with the opinion* 
of the Judges in the Court of King’s Bench in favour of allow ing 
the appeal there and dismissing the action.

I therefore think this appeal should be dismissed with costs.
Dvkf, J.:—I am of tin* opinion that this ap|)eal should In 

dismissed with costs.
Anglin, J.:-—The facts out of which this action arises apimir 

in the report of it in the ( ourt of King’s Bench, 28 Que. K.H. 3HS. 
and in the opinions of my brothers Brodeur and Mignault, which 
I have bad the advantage of reading. While they differ in their 
conclusions both my brothers hold the view that the question of 
law which is presented, viz., the scope of the restriction upon the 
responsibility of masters for injuries caused by their servant* 
implied in the words of art. 1054 C.C. “in the performance of the 
work for which they are employed.”—“dans l'exécution «le* 
fondions auxquelles ces derniers sont employés”—must be deter
mined not upon the authority of cases decided in Knglish Court* 
dealing with the question when a servant or workman will lie 
deemed to have acted “in the course of his employment” but in 
the light of civil law authorities which deal with them and with 
the corresponding words of the C.N. art. 1384, “dans les fonctions, 
etc.” English decisions can be of value in Quebec cases involving 
questions of civil law only when it has been first ascertained tlmt 
in the law of England and that of Quebec the principles u)hhi 

which the particular subject matter is dealt with are the same and 
are given the like scope in their application, and even then not as 
binding authorities but rather as ration?» script*? and it is only 
on that footing and for purposes of comparison that 1 shall rider 
to them. I therefore cannot accede to the view that his case i* 
concluded against the appellant by our recent decision in Halpam 
v. Hulling, 20 D.L.R. 598, 50 Can. 8.C.R. 471.

It must not be forgotten however that modem French author* 
ities hold much the same- fiosition. “Though entitled to tin 
highest respect and valuable as illustrations they arc not binding 
authority in Quebec.” McArthur v. Dominion Cartridge Co.. 
(ISM) AX . 72 at p. 77.

But the articles of the Quebec Civil Code dealing with otfenm 
and quasi-offences (1053-1050) having been based on the Code
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Napoleon (liapiiorts ties ( odificatvurs, 1st Itep., p. 10) in consider
ing their purview und determining their interpretation, French 
authorities dealing with the corresponding articles of that < 'ode— 
at all events those antedating the enactment of the Quclicc Civil 
Code, and esjxH'ially those cited by the codifiers as the foundation 
on which they worked—must undoubtedly be given great weight. 
Yet in dealing even with these authorities it must be borne in 
mind that they “are useful only in so far as they explain what may 
he ambiguous or doubtful in the Canadian Code; they cannot 
control its plain letter or express provisions." Herne v. Du faux 
(1872), Lit. 4 P.C. 468 at p. 486.

I do not find in the verbal differences lietweeu the French 
version of art. 1054 C.C. (dans l’exécution des fonctions) and 
art. 1384 C.N. (dans les fonctions) sup|)ort for tin? view that it 
was intended that the scope of the master’s responsibility in such 
a case as that now before us should be more restricted under the 
former than it is under the latter. Pothier in dealing with this 
subject uses the phrase “dans l’exercice des fonctions’’ (01 ligations, 
No. 121) ; and that is the meaning ascribed the somewhat ellipt ical 
words of the C.N. (dans les fonctions) by all the authors w ho discuss 
it. The phrases “l’exercice des fonctions” and “l’exécution des 
fonctions” in themselves exprès very much the same idea. It 
may be however that the English version which in this instance 
appears to have been the original text ( Preface to McCord’s Civil 
Code, 1st ed., p. ix) under which the authorities an* cited by the 
codifiers (1st Rep.,p. 61) and which is at least of equal authority 
with the French text, by its terms “in the performance of the work 
for which they are employed ” unequivocally indicates a restriction 
of the master’s responsibility to injuries resulting from acts done 
by his servant “in the course of his employment”—(“au cours de 
l’exécution tic ses fonctions,” 3 Langelier, p. 476, “dans le cours de 
ses fonctions,” S. 1861. 1. 436) as that limitation is understood and 
applied in English law.

The codifiers in their report (,Hapi>orts des Codificateurs, 1st 
Hep., p. 16) allude to the departures in arts. 1053-1056 C.C. from 
the text of the French Code stating “that the wording has been 
changed to obviate certain objections raised to the latter,” but 
we arc not informed what these objections were and I find nothing 
in the works of our commentators which throws light on this 
important point.

t'AN.

X C.

I.ATltWU.K. 

Anglin, .1
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' ' . We are met at the threshold of this ease by the fifth finding ol
<*• C the jury that the chauffeur Iauzun at tlie time of tlie accident was

i:„hiai “(« rforming work for which he was engaged by the defendant,"
I.itwmi j i although, in answer to the 7t.h <|iiestion, they also found that Is 

— was “in |xwaeasion of tlie motor vehicle without the knowledge ami 
consent of the defendant and in disobedience of the defendant 
order." In the view of tlie seojs and effect of the last paragraph 
of art. Itll>4 taken by the Court of Review and by my brother 
Hmdeur, there would probably Ik? no difficulty in maintaining the 
fifth finding; Unison was engaged by the defendant as chauffeur 
and was undoubtedly driving his muster’s car. Hut it is scarcely 
reconcilable with the interpretation given to that paragraph by 
the Court of King’s Reach and by my brother Mignnult : “joy
riding” was not work for which he was employed. .

Tlie 7til finding is supixirtrsl by a I roily of testimony of which 
tlw weight and reliability is alxrve suspicion. Uiuson's whole 
evidence, on the other hand, is most unsatisfactory. The (it.li anil 
7th findings of the jury would seem to imply the view that he told 
a fairy take—that he was not testing the automobile at all, bul 
simply joy-riding. The only eorrolKimtion of his story relates to 
its later stages and comes from the witness lehlanc, one of the 
companions of his “joy-ride,” whose testimony appears to le even 
less trustworthy than that of Iauson himself. In cross-examination 
he is involved in a series of contradictions.

Tlie majority of the Judges in the Court of King's 1 tench 
dislelievcd Iauzon’s story where it is in conflict with that of the 
witnesses (lauthier and Dcsenfants, who say that he brought the 
defendant's automobile into the laurier garage about 9.15 o’clock 
on the evening in question. Falsus in uno faims in omnibus. 
They regarded his story as so highly improbable that they found 
little difficulty in discrediting it.

After carefully reading all the evidence, although a verdict 
can be considered as against the weight of evidence only if it is 
such as a jury viewing the whole of the evidence could not reason
ably find (art. 501 C.C.P.), I am not prepared to say that the 
appellate Judges I «low were not well advised in rejecting Lauiou'e 
account of the evening's occurrences and taking the view that he 
returned with the defendant’s automobile to the garage as directed 
by the defendant’s son, that he subsequently took it out again
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in violation of his master's orders and purely for his own purposes 
and that he was engaged in so using it when he killed the plaintiff’s 
•«oil : or, assuming the law of Quebec to be as stated by the majority 
of the Court of King’s Bench, that they erred in setting aside or 
ignoring the 5th finding of the jury and directing the entry of a 
judgment under art. 508 (3) C.C.P. different from that rendered 
hv tlie Court of Review on the reserved ease. I cannot but think 
that the jury was led to make its 5th finding by the concluding 
direction of the trial Judge, in reply to the question of a juror, 
ipioted by Cross and Carroll, JJ., 28 Que. K.B. at 394:—

The Juror: If the jury is of opinion that Lauzon took the automobile 
without permission of the defendant according to you in such case he was not 
exercising the functions for which he was engaged. Is that what I should 
understand you to say?

The Judge: The chauffeur, although he had not the consent of his 
hinployer and acted against his instructions, could still be exercising his 
functions.

VAN.
8. C.

LaTKKII1.1v

M. Duranleau: The juror in his question to the Judge; put the following 
ease: The chauffeur, after taking the car to the garage, took it out again 
without permission ami contrary to the instructions of his employer to take 
a ride for his own purposes; is the employer responsible?

The Judge: If a jierson enters a closed place where an auto is kept and 
without authority from the owner, and without his knowledge, takes posses
sion of it, or even if he takes possession of the machine when it is under the 
tare of a third person and causes damage in using it, the owner in such case 
is not rcs|)onsible for the damage; but if the automobile is still under the 
control of the chauffeur and he uses it for his own purposes contrary to the 
instructions of his employer, he abuses his functions, but I am of opinion 
that in such case the owner is resjionsible.

There ean be little doubt that that direction was understood 
by the jury’ as implying a statement of the law such as is involved 
in the following illustration given by Archibald. Acting C.J.. in 
delivering the judgment of the Court of Review;

Where an owner of a car leaves his chauffeur in possession and in a 
pwition to use the car as he may deem fit, the result would be different because 
the owner of the car is responsible for the conduct of the man whom he is 
supposed to know. Take for example as an illustration that the owner has 
a private garage, and he instructs his chauffeur that his car is to be within the 
garage and the door locked by ten o’clock each evening but the owner leaves 
the chauffeur in possession of the key; the chauffeur, taking advantage of 
that, opens the garage, takes the car out, and damages result. The owner 
might easily have demanded of his chauffeur that he should deposit the key 
with him at night. I think there is no question that the owner would be 
responsible in such a case.

With great respect, 1 venture to agree with Crows, .1., that this 
is “plainly a mistake.”
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1 have outlined the view of the facts I tearing on the vital 
question on which the Court of King’s Bench proceeded. To 
complete the statement of what seems to be material, however. 
I should add that upon the evidence it was part of Laueon's duty 
to have placed the defendant’s automobile in its pro|M»r position 
on the second floor of the garage when he brought it in, and that 
until he had done so it could scarcely be said that it had passed 
from his custody into that of the proprietor of the garage. When 
the automobile was in the garage from about 9.15 until 9.40 on 
the evening in question it remained on the ground floor. In view 
of these latter circumstances it is jierlmps not of great moment, 
except as affecting his credibility, whether Lauzoti actually brought 
the car into the garage or not, or whether lie starletl on his promen
ade d'agrément (joy-ride) from the garage or from a [>oin< listant 
some 200 yards from it. In either case he certainly set out “on a 
frolic of his own ” in the sense of that term as used by Parke, B. 
in Joel v. Morison (1834), 6 C. & P. 501, at 503, anti adopted by 
Jervis, C.J., in Mitchell v. Crassiceller (1853), 13 C.B. 237, at 240. 
138 E.R. 1189, or as put by Cockbum, C.J., in Storey v. Ashton 
(1809), L.R. 4 Q.B. 476, at 480, he “started on an entirely new and 
independent journey which had nothing at all to do with his 
employment.” On the oilier liant 1, it is equally clear that according 
to the opinion of the Cour de Cassation in Picon c. Peltier, I). 
1908, 1. 351. Lauzon having been ordered to take the automobile 
to the garage

He then performs an act of his service but he does not execute this order 
strictly since instead of immediately putting away the ear he uses it to take

As put in the text of the Arrêt,
Carrière placed under the authority of Picon only drove the automobile 

because the latter had intrusted to him the performance of a service directed: 
moreover, it was the duty of Picon to oversee the execution of his order.

The French Court, extends the doctrine of the English deviation 
cases such as Venables v. Smith (1877), 2 Q.B.D. 279 (sec also 
Williams v. Koehler A Co. (1899), 41 N.Y. (App. D.) 426, and 
Chicago Consolidated Bottling Co. v. Mdlinnis (1899), 86 111. App. 
38, and treats as merely an abuse of the employment what would 
in England be regarded as something clearly outside its course, 
there having been, to quote from the syllabus of the latter American 
case, “a turning away from the master’s service and an entering 
upon an affair which is the affair of the servant only.”
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In the direction of Knikine, J., in Sleath v. Wilson (1830), 
9 Car. & P. 607, at p. 612, disapproved in Storey v. Ashton, supra, 
views somewhat similar to those which prevailed in Picon c. Peltier 
are expressed. On the other hand, the arguments which prevailed 
before the Cour de Cassation were unsuccessfully urged on the 
Court of Common Pleas by Sergeant Shee for the plaintiff in 
Mitchell v. Crassuvller, supra. The case at Bar is indistinguishable 
from the French case. Storey v. Ashton and Mitchell v. Crassu'eller, 
on the one hand, and Picon c. Peltier, on the other, illustrate the 
distinct cleavage between the views of the limit oil the master’s 
responsibility for misconduct of his servant in England and France. 
It is interesting to compare the recent ease of I ruin v. Waterloo 
Tajci-Cab Co., (1912] 3 K.B. 588.

Responsibility for damage causal by a thing which he has 
under his care (art. 1054 C.C. para. 1) arises only when the occur
rence is due to the thing itself, not when it is ascrihahlc to the 
conduct of the jierson by whom it is put in motion, controlled or 
directed, D. 1918, 2. 7; 1). 1912, 2. 255. See too, D. 1907, 2. 17.

The finding of negligence against Lauson is unchallenged and 
uncliallengeable. It is equally clear that then* is no evidence of 
any want of care on the defendant's paid in engaging him such as 
might render him liable under art. 1053 C.C.; and, in so far as the 
sixth finding of the jury imputes absence of reasonable sujM»rvision 
to the defendant, it is likewise without sup|M>rt in the evidence. 
On the contrary, he has, in my opinion, discharged any burden of 
proof which the Quebec statute, 3 Geo. V. 1912, eh. 19, may have 
cast upon him in this regard by shewing that his sujiervision of 
Ltuzon was all that could reasonably be expected in the absence 
of any ground to suspect him of misconduct. I agree with the 
comments upon that finding made by Cross and Pelletier, JJ., and 
my brother Mignault. Failure by the defendant to exercise due 
supervision over his chauffeur was in no sense the proximate cause 
of the plaintiff's son being killed. No supervision that could 
reasonably Ik* exacted would have prevented Lauzon joy-riding on 
the night in question. On the other hand, to a claim under the 
concluding paragraph of art. 10.54 C.C., the most vigilant su)ht- 

vision would not avail as a defence except perhaps in regard to the 
burden of proof on the actual facts. Sec. 3 of 3 Geo. V. 1912, eh. 
19, which replaced art. 1106 of the R.S.Q. 1909. affords the plaintiff 
no assistance.

VAN.
8. C.

Latrbilmc.

Anglin. J
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VAN. The head-note in Woo Chong Kee v. Fortier (1914), 20 D.L.R.
H. C. 985, 45 Que. S.C. 365, cited by the respondent, in misleading. As

pointed out by Grevnshields, J., 3 (îeo. V. 1912, ch. 19, sec. 3, was

Latreilijc. not in force at the date of the accident there in question. As soon 
as it appeared that the defendant owned the automobile driven

Anglin, J. by Ijauzon the amended stat ute put upon him the onus of proving 
either that the accident was not attributable to any fault of 
Ijauzon or facts sufficient to establish that Lauzon was not engaged 
at the time in the performance of work for w hich he was employed 
But see Boyle v. Ferguson, [1911] 2 Ir. R. 489 at 496, on the latter 
point. The real difficulty with which we are confronted is to 
determine whether, on the facts as above stated, Ijauzon was, as a 
matter of law, engaged “in the performance of the work for which 
he was employed”—“au cours de l’exécution de ses fonctions” 
when he killed the plaintiff's son.

In view of the verbal differences between the Quebec Code and 
the C.N. already adverted to, Queliec authority on the question 
under consideration would be of exceptional value. Vnfortunatelx 
there is a dearth of it. The particular aspect of the master's 
responsibility presented by the case at Bar does not seem to have 
directly engaged the attention of the Quebec Courts in any rejxmod 
case brought to our notice, ami the commentators do not discus* 
it. But such passing allusions as wre do find seem to indicate a 
tendency to interpret the restrictive words of tlie Queliee Code a* 
the equivalent of the phrase “in the course of their employment 
as servants” as used in such English cases as Storey v. Ashton. 
L.K. 4 Q.B. 476, rather than in the sense given to the words “dan* 
les fonctions, etc.” of the C.N. by the Cour de Cassation in Picon 
c. Peltier, D. 1908, 1. 351.

Thus in Turcotte v. Ryan (1907), 39 Can. S.C.It. 8, affirming 
15 Que. K.B. 472, the liability of the master, Desjardins (defendant 1 
was upheld by Fitz|»atrick, CJ., delivering the judgment of this 
Court, on the view that the plaintiff had been injured by his 
co-defendant Turcotte while the latter was in Desjardins’ service 
and “during the course of iiis employment,” and by Lavergne, 
speaking for the majority in the Court of King’s Bench: “Since it 
is in the discharge of his duties as Desjardins’ employee that 
Turcotte has been the cause of this accident.” And in Trudel v. 
Hossack (1894). 4 Que. Q.B. 370, at p. 373, the immunity of the
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master from liability under art. 10M O.C., wa* rested by Wurtele. ' _
J., who delivered the judgment of the Court of Queen's Bench. 8. <’ 
not on the fact that the servant F renette wan not ongagwl as a 0*1*1

driver or even that lie had taken hie master’s horse out mirrei»- , v . . 1 I.ATWDUXetitiously, but on the ground that he “was not in the performance —
of any work for his master.”

In the authorities cited by the codifiers (Rapports des Codi
ficateurs, 1st Rep., p. 61) we find little to throw light on this 
question. Thus Pothier merely says that masters an* not respon
sible for “délits or quasi délits (of their servants) which they commit 
outside of the scope of their functions" (Obligations No. 121).
In Massé et Vergé, sur Zaehariae, No. 628, we arc told that:

In principle the responsiblity of masters and employers in respect to 
damage caused by their servants or employees is not limited to the ease 
where the injurious acts come within the terms of the mandate or of the 
duties; for the master or employer to be responsible it is sufficient that the 
injurious acts of the servant or employee relate to the object of their mandate 
and occurred in course of its execution. Orleans, 21st December, 1834.
8. V. 58, 2, 661; Cass. 13th Dec., 1856, K. V. 57, 1, 442, and Paris, Stli Oct..
I860,8. V. 57,2,445.

Toullicr says:—
It is to direct some action to be done that one employs a servant, or 

charges another employee to do it for him. The action then become** that 
of the master or employer and he ought to answer for it as for his own act.

I have read all the French authorities cited in the judgments 
below, by my colleagues from Quel fee, and in the facturas, ami a 
great number of others. There is no doubt that the tendency in 
recent years of the French ( ourts and the text writers has l>ecn 
to hold the master answerable for any wrong committed by his 
servant while in his employment, unless the act complained of 1m- 
wholly foreign to his functions as servant. They holt! the master 
liable if the servant’s act be in any way connected with his employ
ment. Sainctelctte in his work, “ Resixmsabilité des Propriétaires 
d*Automobiles,” p. 223, thus sums the matter up:—

We have up to the present : resumed that the servant or employee in 
question was a mechanician, a chauffeur, that is to say a person whose habit uni 
functions consisted entirely in looking after the care and driving of the 
automobile; this is what enables us to say that when this employee uses the 
automobile without the knowledge of his en-ployer, or in spite of his prohibi
tion, he abuses his functions hut does not perform an act entirely foreign to

And the modem authorities which the writer cites certainly go 
far to liear out his conclu don.
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I have already referred to Picon c. Pettier, D. 1008. 1. 351 
In Paterson c. liibien, D. 1904. 1. 70, a chauffeur who. contrary to 
orders, had taken his master’s automobile out for his own punx>N> 
by his negligence1 in driving caused injury to one Hibien. a comrade 
whom he had taken for a drive. The Cour de Cassation, reversing 
the Cour d’Appol, held the owner not resixmsible—but solely on 
the ground that Hibien knew that the chauffeur was driving for 
his own purposes and not on account of his master and had entrust < 11 
himself to the care of the chauffeur personally and individually 
and not in his capacity as the servant of Paterson. The Court 
treats the case as one of “l’exercice abusif du mandat,” and 
expressly states that the Court below was well advised in refusing 
to relieve the master on that ground. In the foot note, however, 
the editor of the report says:—

Is it necessary to give the same answer if the damage was caused by a 
third person who was a complete stranger to the employee? For example, 
in placing it among the hypotheses of the present case, would it be necessary, 
in order to discharge the employer from all liability, that the accident had 
been caused by the driver of the automobile, not a companion that he had 
taken with him but a passer-by who had upset it? The question appears 
more delicate but it seems, however—according to the jurisprudence—that 
the answer should be the same in both hy|x>theses.

Referring to the same case the reporter in his foot-note to 
Picon c. Peltùr, D. 1908. 1. 351, says: “In this cast1, in fact, one 
should only consider whether or not the mechanician performed an 
act of his service.”

In the report of this case in the Car elk du PaUiis, 1904. 1. 140, 
the reporter in his foot-note cites as in point the case of Daubert c. 
Salles, D. 1861. 1. 439, where it was held that :—

The master is not responsible for the prejudicial use made by his servant 
of something belonging to him when on the one hand the master committed 
no fault in leaving this thing at the disposal of the servant, and on the other 
hand, the servant in making use of it was not informing an act in the course 
of his duty.

A mistress had directed her servant to take some wine from her 
table and throw it away because she found it unfit to drink. Tin 
servant took it to the kitchen and there gave some of it to a visitor 
to drink. The wine was poisoned and killed the visitor. In an 
action by his widow against the mistress the latter was held not 
liable on the ground that the servant had acted outside the scope 
of her functions as such, and the decision was upheld by the Cour 
de Cassation. Although the case would seem to have Ireen one
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of pure aeeideuit, actionable fault on the part of the servant appears 
to have been assumed. The fact that the wine of which she made 
use belonged to her mistress and was entrust**! to her to l>e thrown 
out and was therefore in her lawful custody as servant, the pur
poses for which it was given her not having yet lieen accomplished, 
did not suffice to render the mistress liable. As the Court puts it : 
“It was not as a consequence and in the course of his duties as 
servant that the latter laid caused the ]>oisoned wine to lie drunk.” 
(Compare 1 Roll. Abr. 95, sec. 8.)

Laurent in commenting on this case says: “One cannot say 
that an invitation is a service for which the master employs his 
domestic.” Neither is joy-riding work for which a chauffeur is en
gaged. The principle underlying the* decision of this case very closely 
approaches, if indeed it is not precisely that uixm which t he rescind
ent would maintain the judgment of the Court of King’s Bench 
in the case at Bar. What connection was there between “the 
work, for which (Lauzon was) employed” (la fonction à laquelle 
il était employé) and wlrnt he was doing when he killed the plain
tiff’s son except the fact that it was his master’s automobile that 
he was using for his own puisses, having taken advantage of its 
being in his eustody to do so?

It is interesting to compare with these eases the decision in 
Coupé Co. v. Maddick, [1891] 2 Q It. 413, where the defendant 
having hired a carriage and horsrA from the plaintiff, his coachman, 
instead of taking them, ns was his duty, to the stables, drove for 
his own purposes in another direction and in so doing negligently 
injured the horses and carriage. The master was held liable, but. 
for breach of contract as bailee. In Sanderson v. Collins, [ 1904] 
1 K.B. G28. however, while the decision in Coupé Co. v. Mod dick, 
supra, was regarded as not maintainable on the ground above 
stated (compare arts. 1767. 1769, 1200, 1150, 1071 and 1072 C 
it was suggested by Collins, M.R., with some doubt that it might 
perhaps be upheld on the ground that the- act done was within the 
scope of the coachman’s authority since “he was entrusted with 
the carriage and horses for the purpose of driving them.” In 
Sanderson v. Collins, supra, the master was held not liable, how
ever, for an injury negligently done to a borrowed carriage by his 
coachman who had taken it out for his own purposes without liis 
master’s knowledge because in doing so the; coachman had not 
Imen acting in the course* of his employment.

CAN.

8. C.

Latheillh.
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In lnrin v. Waterloo Taxi-Cab Co.. (19121 3 K.B. 588, a (Inver 
for the defendant company, by order of the general manager, 
whom he wan bound to olioy, drove him in a rah which the manager 
hail no right eo to une, upon hie private business and in eo doing 
negligently injured the plaintiff. The driver waa held to have 
been acting in tho course of hie employment and the plaintif! 
therefore recovered against the company. This case might not 
have I icon so decided in Kngland 50 or fit) years ago. Both Vauglwn 
Williams, 1and Fleteher-Moulton. IJ„ dwell on the fact of 
the driver’s I relief that, he was discharging his duty; he knew 
nothing of the limitation on the manager's right to use the com
pany’s ears. Compare an arrêt cited by Demolombe, vol 31 
No. M7, when- the Court gave some weight, to the fact that the 
servant could not have supposed he was acting ilans ses fonctions. 
A contrary view appears to have Prevailed in Clark v. Backniahih 
Co. <1(1051, 107 N Y. (App. D.) 120.

In a ease which Sainctelette cites at p. 219 from the work of 
Imhreeq, "I.’automobile devant la Justice” (which is not in the 
Supreme Court library), a master was held responsible wheiv 
having sent, his chauffeur to drive a friend from Paris to Rouen, 
the chauffeur after reaching Rouen killed two ]a-reons w hile using 
the automobile in joy-riding with some companions. The Court, 
however, laid some stress on the fact that the return journal 
from Rouen to Paris would have taken at least two days and that 
the accident happened on the second day of the stay at Rouen, 
wherefore the chauffeur should lie regarded as having Ireen still 
‘dans I’exerciee de ses fonctions.”

Some French authors state the master's responsibility in very 
broad terms. The passages from Baudry-Larantinerie ot Bank 
fObligations No. 2911) quoted by my brother Mignault, and from 
Dalloz (1874 2. 52), quoted by my brother Brodeur, are examples, 
larombièro tells us that: “The master leases to lie responsible 
when the act has no connection with the duties of the servant 
and was committed outside of his service." Art. 1384, No. 12.

The same author (art.. 1384 C.N., para. 10, in fine) says: “It 
suffices that the act is directly connected with the duties by the 
circumstances of time, of place and of servin', in order that the 
master may lie responsible, and this responsibility exists in all 
such cases.”
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Other writers ant inclined to give a wider scope to the restrictive 
condition imposed by the Code and to treat as “en dehors des 
fonctions” acts which the former would regard as merely “l'exer
cice abusif des fonctions.”

Demolomhe in discussing art. 138-1 of the Ç.N. (vol. 31, No. 
(il7) cites with approval a decision of the “Tribunal Civil de la 
Seine” in which the im|)ortant statement is made that the responsi
bilities imposed by this article on masters and employers “sont 
de droit étroit.” Fee also S. 187ô. 2. 30. The author also says: 
“It is alwax’s necessary that any act of the servant, or employee, 
falls within the nature of the duties for which he is employed and 
that it is performed as such in the capacity of domestic or 
employee.”

On this statement of the law the vital question in the present 
case xvould appear to be: Was Lauzon at the moment of the accident 
in control of the ear in the capacity of servant to the defendant?

I eurent (vol. XX., No. 582) says:—
The article imposes a condition in order that employers may he responsible 

for the acts of their employees, namely, that the damage must be caused in the 
exercise of the functions for which they are employed. It follows therefrom 
that if the damage was caused outside of the exercise of these functions the 
employers are not resjxmsiblc. This condition is a result of the ground 
U|siii which the liability of employers is founded. They choose an employee 
to iH-rform certain duties; in the |ierformancc of this service the employee 
causes damage by a délit or quasi délit, the law presumes that the damage 
is caused by the fault of the employer liecause ho has chosen an unskilful, 
imprudent or ill-disposed employee. The presumption of fault and therefore 
the liability of the employer assumes then that it was in the service that the 
damage was caused. If the employee caused the damage outside of his service 
the reason for the liability of the employer ceases, and one cannot charge 
him with having made a bad choice since the damage caused has nothing in 
conunon with the service for which he chose the employee, and from that 
there is no longer a presumption of fault, and the liability under art. 13R4 
has no longer any raison d'être.

One and the same act then can make or not make the employer responsible, 
namely, whether it was committed in the service or outside of the service.

A writer in the Revue Trimestrielle, 1017, at pp. 134-5, says: 
“The employee makes his employer liable if he does an act even 
abusive or damaging within the spirit of his functions. But when 
he goes in violation of his duties the employer is not responsible.”

Laurent (vol. XX., No. 580) cites with approval the following 
passage from a judgment of the Court of Appeal of Paris (D. 
1852. 2. 240):—
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A single condition exists us to this liability of masters and employers 
which is that the damage was caused by their servants and employees in the 
exercise of the functions for which they are employed, which ought to extend 
especially to abuses committed in the performance of their duties, quasi 
délils, délits or even crimes. Since the injurious act relates to the performance 
of duties though there may be an abusive extension of it the condition of the 
law exists and the liability of the master is incurred.

But since the only limit on the responsibility of the master is 
that implied in the condition that the damage must arise in the 
performance of the work for which the servant is employed, 
(Toullier, vol. XI., No. 282), he is, at all events, entitled to insist 
that this condition of a responsibility admittedly severe shall he 
really fulfilled. (Fueier-Hermann, Rep. vbo. Responsabilité ( nil, 
No. 718; S. 1904, 2. 298.)

M. Wahl in an article in Revue Trime> "lie, 1908, at p. 14. 
says that the ground of the decision in Picon c. Peltier was that at 
the moment of the accident the master “n’avait pas abdiqué son 
devoir de surveillance." The writer had, however, stattxl his own 
view in these terms:—

But art. 1384 ceases to be applicable when the driver in using the auto
mobile acts without the knowledge of his employer and in his own name. 
In this case the employer is not bound for the consequences of the acciilcnt 
which he could not prevent and which did not happen in the exercise of the 
functions of the driver.
But the authority cited for this proposition is Paterson c. llibini, 
above referred to.

The value of the French decisions as authorities- is raucli 
weakened by the prevalent view that whether a servant is or is 
not acting “dans les fonctions” is regarded as a pure question of 
fact to be conclusively determined by the “juges du fond." Thus 
we read in Baudry-Lacantinerie et Barde, Obligations, No. 2195: 
“Authors cannot by down any rules or formubte any presumption* 
as to which the Legislature is silent. It is a pure question of fart; 
it is left then for the appreciation of the judges on the merits" 
The same view is expressed by I .au rent, vol. XX, No. 585: ‘‘This 
is a question of fact; it is necessary to leave it for the decision of 
the judge without wishing to bind him by presumptions which 
the law ignores.” Sec also S. 1904, 2. 298, note (4-5); Garsonnet 
Traité de Procedure, XL, vol. 1, p. 162; Labori Rep. Vbo. Hop- 
Civ. No. 174.
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With respect, the question is one of mixed law and fact —a 
question of fact only within certain limits. Addison on Torts. 
8th ed., p. 122. What work was the servant employed to perform, 
what was he actually doing, and for whose tenefit or on whose 
account was he acting, are no douht, questions of fact. Rut, 
these facts being ascertained—and their ascertainment usually 
presents comparatively little difficulty—whether what the servant 
actually did was “in the performance of the work for which he 
was employed” depends entirely upon the proper interpretation 
of those latter words; and that is a question of law. “The whole 
difficulty is to state1 exactly the meaning which should he given 
to this part of the phrase.” S. 1802, 1, 560, notes (1 and 2).

If there be no conflict in the evidence the question whether a 
servant whose wrongful act caused injury to a stranger was acting 
within the scope of his employment, is for the Court; but, if there 
be conflict, then the question is for the jury. Harm ore v. Vicks
burg, etc. R. Co. (1004), 85 Miss. 426. Rut whether the act causing 
injuiy is so connected with the course of the employment as to 
engage the responsibility of the master or is such a dejiarturc from 
it as relieves him, must as a question of degree be determined by a 
jury properly instructed by a Judge who correctly directs himself. 
Clerk and Lindsell on Torts, Can. ed., p. 76. See, however, Joseph 
Hand v. Craig [1919], 1 Ch. 1.

It may be of some assistance in determining how far English 
cases may be helpful as affording rati ones scripta to compare the 
views taken by the French and English Courts of some compara
tively elementary phases of the subject under consideration though 
not directly tearing ui>on the jxiint immediately tefore us.

The basis on which the liability of the master rests is sub 
stantially the same in both countries. Although Demolombe’e 
view was that it depends solely on the master’s faculty of choice of 
his servant (vol. XXXI, Nos. 610-611), nearly all the other authors 
base it as well on the master’s right of control by orders and 
inst met ions; and this double basis of resixmsibility is now well 
established in the French Courts.

If in fact art. 1384 subject employers to the obligation of answering 
for the acts of their employees, this is not merely liecause they have chosen 
them but it is also because they have the right to give them orders and instruc
tions as to the manner of performing the duties for which they are employed. 
Larombière, art. 1384, No. 11.
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S. 1887. 1. 456, and note. See, too, S. 1893, 1. 217. notv (3); 
Sourdat, tome 2, No. 887; Baudry-Lacantinerie et Barde. Obli
gations No. 2912; Turcotte v. Ryan (1906), 15 Que. K.B. 472, at 
p. 478, p#r Lacoste, J.C.

Since the decision in Limpu8 v. London General Omnibus Co. 
(1862), 1 H. & C. 526, 158 E.R. 993, as pointed out by Fletcher- 
Moulton, L.J., in Smith v. Martin and Kmgston-vpon-HuU Corpo
ration, [1911]2 K.B. 775, at p. 782. “The real question is whether 
it was an act done in the course of the [sonant’s] employment and 
not whether it was within the scope of the authority given to her.”

The question is not one of authority: Smith v. North Metro
politan Tramways Co. (1891), 55 J.P. 630.

Blackstone indicated the same test in his Commentaries (Lewis, 
1st. ed., vol. 1, p. 4321), when he said: “If the servant by his negli
gence does any damage to a stranger, the master shall answer for 
his neglect; but the damage must be done while he is actually- 
employed in his master’s service, otherwise the servant shall answer 
for his own misbehaviour.”

In Lloyd v. Grace, Smith ('o., [1912] A.C. 716, at p. 736. 
Lord Macnagliten says:—

The expressions “acting within his authority,” “acting in the course of 
his employment," and the expression “acting within the scope of his agency" 
(which Story uses) as applied to an agent, speaking broadly, mean one and 
the same thing. What is meant by those expressions is not easy to define 
with exactitude. To the circumstances of a particular case one may be 
more appropriate than the other. Whichever is used it must t>c construed 
liberally, and probably, as Sir Montague Smith observed, the explanation 
given by Wilies, J., is the best that can lie given.

Blackstone (Lewis ed.), vol. 1, page 430, states the principle 
in these* terms: “As for those things which a servant may do on 
behalf of his master, they seem all to proceed upon this principle 
that the master is answerable for the act of his servant, if done by 
his command, either expressly given or implied; nam qui far it per 
alium facit per se.” See, too, Wood, Master and Servant , 2nd ed.. 
para. 279. page 525.

But if delegation of authority is to be taken as the basis of the 
master's liability, by lilierality of construction, implied authority 
must be made to cover all acts in the course of the employment. 
Wood, Master and Servant, No. 280.
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The House of Ixtrds, l>v its decision in IJogd v. Grace, Smith d- ‘AN.
fo.. [1912] A.C. 716, dispelled the notion that it is also essential S. C.
that the servant should Is- acting “for his master's lienefit." Craur 
Joseph Kami v. Craig, [1919] 1 Ch. 1, at p. 6. Appropriate as these ='■ 
words are in some cases, “in a general statement of the law they 
are out of place," sa>-s Ixird Magnaghten. His Lordship proceeds 1
to point out that in the very ease in w hich Willes. J„ had used the 
phrase “for his master’s lienefit,” Berwick v. English Joint Stock 
Hank (1867), L.R. 2 Exch. 259. that eminent Judge also said (see 
[1912] A.C. at 733):—

In all tlie caace it may be aaiit a» it was said Imre, that the master had not 
authorised the act. It is true he lias not authorised the particular act. 
but he has put the agent in hie place to do that class of acts and he must hr 
answerable for the manner in which that agent has conducted himself in doing 
the business which it was the act of his master to place him in.

The master’s faculty of choice is here plainly indicated ns a 
Itasis of liability, as it was in the classic passage from the judgment 
of the same distinguished Judge in Bagleg v. Manchester etc. Kg.
Co. (1872), L.R. 7 C.P. 415, subject to the qualification that what 
was done by the servant, however wrongful, was done not from 
any "caprice of the servant, but in the course of his employment.”
Sec Wood. Master and Servant, para. 288. p. 553.

As put in Marion v. Chicago Kailway Co. 59 Iowa. 428,
"The mere purjiosc of the employee to serve his employer has not. 
a tendency to bring the act within the scope of his employment."
Compare, also, D. 1860. 1. 49.

In Quarman v. Burnett (1840), 6 M. & W. 499, at p. 509, 151 
E.R. 509, Parke, B., put the liability of the master for the con
sequences of the servant's negligence on the ground that it was 
"hr who had selected him as his servant from the knowledge of 
or belief in his skill and care, and who could remove him for mis
conduct. and whose orders lie was bound to receive and obey."
See, too, Smith on Master and Servant, 5th ed., p. 284; Addison 
on Torts, 8th ed., pp. 122 and 129; Duncan v. Findlater (1839),
6 Cl. & F. 894, at p. 910, 7 E.R. 934, per Lord Brougham.

In France and England, therefore, the applicability of the 
maxim respondeat superior in these cases would appear to rest on 
identical grounds. It arises out of the legal relation between the 
master and the servant.
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The master is liable in lioth countries alike, notwithstanding 
that he was unable to prevent the particular act which caused the 
injury (31 Demolomlic, No. 611; 20 Laurent, No. 584; 4 Aubry et 
Rau, No. 447 ; Fueier-Hermann, Vlx>. Reap. Civ. No. 480; Marcadé. 
art. 1384, No. 3; S. 1885. 1. 21; Smith on Master and Se rvant. 
5th ed., p. 284; Pollock on Torts, 10th ed., pp. 88-9); because- he 
selected the servant (Fromageot “De la Faute,” pp. 145, 150) 
and although the act was elone in direct violation of his orders at 
to the manner in which the work should lie performed—31 Dem- 
olorabe, 612; Sourdat, Responsabilité, 4th ed., tome 2, No. 888: 
see, per Blackburn, J., in Bayley v. Manchester, etc. II. Co. (1873). 
L.R. 8 C.P. 148. “Where a . . . servant is acting within 
the scope of his employment, . . . however much he- may 
have abused his authority, however improperly and blunderingly 
he may have acted, the defendants are liable”; Limpus v. London 
Central Omnibus Co., 1 H. & C. 526, at p. 539, 158 E.R. 093; 
Whitehead v. Reader, (1901] 2 K.B. 48; Whatman v. Pearson (1868), 
L.R. 3 C.P. 422; and is an illegal or even criminal act. S. 1873.2. 
42; S. 1851. 2. 359; Dyer v. Munday, [1895] 1 Q.B. 742. But then 
is no liability in either country w here the illegal or criminal act it 
done wantonly for some purpose of the servant himself and not 
in the discharge of his duties; S. 1885, 1. 21 ; 20 Laurent No. 582. 
2nd paragraph: “The rigorous condition imposed by law in order 
to make masters responsible is that the injurious act should lie 
committed in the exercise of the functions for w hich their servante 
were employed.” S. 1875, 2. 26. Limpus v. London Ceneral 
Omnibus Co., supra; Cheshire v. Bailey, [1905] 1 K.B. 237: Croft v. 
Alison (1821), 4 B. & Aid. 590, 106 E.R. 1052; Joseph Rand v. 
Craig, [1919] 1 Ch. L

In France the owner of a public conveyance was held civilly 
liable for a criminal assault committed by his driver on a girl of 
13 sent in his carriage from a railway station to a convent (D. 
1873. 3, 7). This decision appears to have lieen rested fin breach 
of a contract to conduct the girl directly to the convent as well 
as on the ground that the act of the servant w as 11 da ns I'exercia 
de ses fonctions.” The owner of an apartment was likewise held 
responsible where his concierge had aided in the séduction of a 
young girl by receiving letters for her and introducing young men 
into her room (S. 57, 2. 445). Larombière, however, condemns
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thin latter arrtt (art. 1314, No. 9) as docs also Dcniolomlie (ml. 
31. N. 618). Ill England the master would proliablv have lieen 
held not liable in both these eases on the ground that the wrongful 
arts were committed “exclusively for the servant's piivatc ends." 
Pollock on Torts, 10th ed., p. 99; Nichards v. Il'csl Middlesex 
1 Yaterv'orks Co. (1885), 15 Q.H.D. 660 at 602, 663. But it would 
le otherwise if the art, though actually forbidden, were done hi 
the master's interest. Moused Ilrothcrs, Ltd. v. London <(• Xorth 
Western Hy. Co., [1917| 2 K.B. 836. Compare S. 73. 2. 42, when1 a 
railway company was held liable for its servant’s art in smuggling 
tolwcco for his own purposes : “ When the dflits occurred ami was 
only possible in the course of his duties and acting in his rapacity 
as employee."

The master is likewise liable in both countries if the particular 
art causing damage, though not actually one for which the servant 
was engaged, is connected with (se rattache aux fonctions) and 
was committed while the servant is occupied in performing (à 
l'occasion de) work for which he was employed. Masai1 et Vcrgd sur 
/aeliariae, jiarn. 628 (2); 20 Laurent, No. 583; Fuaier-Hermann, 
Hep. Vbo. Reap. Civ. No. 669. Hut curious differences have 
developed in the application of this ground of liability. A fire 
caused by the carelessness of a workman in throwing a lighted 
match on the floor while smoking at his work, has lieen held in 
France to render the master liable on the ground tliat smoking 
while working in a place where he was surrounded by inflammable 
material was "une grave imprudence” and the- damage was caused 
“dans les fonctions.” S. 1847. 2. 283; sec also S. 1896. 1. 91. 
In Kngland under the like circumstances the master was held not 
liable (Williams v. Jones (1865), 3 H. & C. 602, by the majority 
of the Court of Exchequer (Erie, C.J., Keating and Smith, JJ.), 
on the ground that the lighting of the pipe was not in any way 
connected with the work for which the servant was employed. 
Keating, J., suggests that the firing of squibs or matches indulged 
in as a pastime during working hours would not be more clearly 
unconnected with the employment. Hut Hlackbum, .1., dissenting, 
viewed the case as one of negligence in the course of the employ
ment imputable in law to the master and entailing liability u]>on 
linn. Mellor, J., also dissenting, viewed it as negligence in the use 
of the shed where the worknmn was engaged, which had been
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loaned by the plaintiff to the défendant. The view taken bv the 
nmjoiity however, prevailed in Woodman v. Joiner (1864), 10 Jin. 
(NS.) 852.

Again in France it lias liecn held that the servant's act which 
causes injury must arise directly out of his employment, ami the 
master was held not liable where one workman mischievously 
flashed the sun’s ray from a mirror in the eyes of another, who in 
his annoyance broke the mirror, whereupon the former threw 
some of the pieces of broken glass at him and thus destroyed his 
riglit eye. Inadequate supervision was the basis of the claim, but 
the Court held that the workman’s act which hail caused t be 
damage “does not relate in itself to the servies' which he was 
charged to perform and has no connection with the duties assigned 
to him.’’ 8. 1004, 2, 008.

On the other hand, in England it has lieen held that where a 
clerk using a lavatory intended for employees failed to turn oil a 
tap after washing his hands upon quitting work and thus caused a 
flood, the master was liable iieenuse, although washing his hand- 
may not have been within the scope of the clerk's employment, 
it was incident thereto. Uuddiman v. Smith (1880), 60 L.T. 70S 
In an earlier caae where a clerk had caused similar damage in using 
a lavatory which he was not permitted to use, the master was held 
not responsible; Stevens v. Woodward (1881), 6 Q.B.D. 318. Hut 
Grove, J., at p. 320, expressed the opinion that if a housemaid, 
whose duty it was to attend the lavatory and wipe out the basin, 
but who was expressly forbidden to use it, had done so and left 
the tap open, “her act of using the basin and omitting to turn oil 
the water would lie so incident to her employment thal the 
master would be liable.’’

In France the fart that in order to commit the act causing 
injury the servant was obliged to enter a chamber to which his 
duties did not take him and to open a movable not belonging to 
him bias likewise been held to preclude the master's responsibility; 
S. 1804. 2. 16. An act of the kind sanctioned but done beyond the 
limits of the property upon which the servant was authorised to 
perform such acts has been held in both countries not to entail 
liability on the master: Holingbroke v. Swindon Local Hoant 
U874), L.R. 0 C'.P. 575.
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I confess my inability to appreciate what substantial ground 
of distinction relevant to the course of the employment or ‘Tex<Vu- 
tion des fonctions” exists between the ease where the master loans 
his conveyam-e to his servant to use for his own purposes and that 
in which the servant, taking advantage of the opportunity afforded 
by his custody of or access to it, surreptitiously appropriates it. 
Indeed there would almost seem to be more reason for holding the 
master liable in the former class of cases than in the latter, since 
he was privy to the sonant’s use of his property. Yet in Xarcissc 
c. Hoisin, S. 1860, 2. 42. it was held that:—

The accident caused by the imprudence of a domestic while driving 
the horse and carriage of his master does not make the latter responsible if 
the horse and carriage were driven not by his orders nor in bis interest but for 
the purposes of the domestic himself to whom they had been lent for his 
personal use.

To the same effect is the decision in Cormack v. Digby (1876), 
9 Ir. C.L. 557, although the servant who had borrowed his master’s 
horse and carriage for the day voluntarily brought home some 
meat from town for the master. Compare Rayner v. Mitchell 
(1877), 2 C.P.D. 357. But in Patten v. Pen (1857), 2 C.B. (N.S.) 
606, 140 E.R. 554, where the horse and rig were being used in the 
master's business, the fact that the servant was at the same time 
going on private business of his own did not avail to relieve the 
master from liability. In Hoyle v. Ferguson, [1911] 2 Ir. R. 489. 
where the master was held answerable, the servant had general 
authority to use his master's motor-cars for his own pleasure as 
well as for the master's business and a jury was allowed to infer 
user for the latter purçwse.

On the other hand, Sainctelette, at p. 219 of his treatise, cites 
the case of a workman employed in a garage who fraudulently 
took out an automobile at night to amuse his friends and while 
so doing killed a i>oliceman. The master was held 'iable.

The identity of the gmund of liability of the master for damages 
caused by fault of his servant in the French and the English law 
and the similarity of the principles on which this branch of the law 
is administered in the two countries point to the conclusion that, 
notwithstanding some differences in the views prevalent in each 
as to the degree of connection with the work assigned which is 
requisite and as to w he n an entry on an enterprise of the servant s 
own will be deemed a men1 deviation from the strict execution of
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duty and when it will amount to sueh an interruption of the course 
of employment ns to put the servant eti dehors de se* fonction* and 
the master’s responsibility in abeyance, in seeking the true inter
pretation of the provision of the Quebec Code under discussion 
one may not improperly take into consideration, in a ease sueli as 
that Is-fore us, the reasoning on which the English Courts have 
dealt with analogous came. After careful comparison of all the 
authorities available the only reasonable conclusion seems to me 
to be that the limitation of the master's responsibility which it 
was intended to imlioac by the words “dans les fonctions auxquelles 
ils les sont employés" was intended to lie substantially the same as 
that which English Courts understand to lie imposed by the 
restriction which they formulate in the phrase “in the course of 
the employment.”

The Cour de Cassation formerly held that a domestic servant 
in the house of his master should be conclusively reputed to le 
acting in the course of his employment (dans ses fonctions): 
8. 1860. 1. 1013. But it has since abandoned this doctrine, w hich 
created a legal presumption of responsibility entirely outside the 
text of the Code, and has recognised that the master cannot le 
held responsible for a wrongful act committed in his house by liis 
servant when not “dans l’exercice de ses fonctions”; 8.1885, 1.21. 
In a more recent decision it has been held that domestic servants 
in the house of their master are priniâ facie reputed to lie acting 
“dans l'exercice des fonctions auxquelles ils sont employes"; 
D. 1893, 2. 296. Compare Boyle v. Feryuson, [1911] 2 Ir. R. 489, 
at p. 496; Stewart v. Baruch (1905), 103 N.Y. (App. D.) 577, at 
p. .580.

It would almost seem as if the same Court, im;idled no doubt 
by the motive which has prompted legislation in Quebec and else
where subjecting owners of automobiles to special burdens greater 
than the common law would impose, has lieen disposed to hold the 
owner of an automobile liable for any use made of it by his chauffeur 
taking advantage of the control which his duties give him, however 
foreign to the work for which he is actually employed and however 
contrary to orders which in an English Court would lie regarded 
as limiting the sphere of the employment. It is possible, although 
unlikely, that there may lie a reaction in regard to this particular 
application of art. 1384 C.N., and that the French Courts may



55 DX JL] Dominion Law Reports. 483

ultimately reach the conclusion that the imputation of reslxmsi- 
bility to the master in a case such as Picon c. Peltier, 1908. 1. 351, 
is “en dehors de toute texte” and involves legislative rather than 
judicial action. Rut it must lx; conceded that if the text of the 
Quebec Code were identical with that of the Code Napoléon and 
we were txmnd in interpreting it to treat modem decisions of the 
('our de Cassation as binding us in cast* arising under the Civil 
( ’ode, as we do judgments of the Privy Council and House of Ixmls 
in cases from the other Province's, we would proliably find ourselves 
compelled to allow this ap}x;al.

We find not a little support, however, in French authors and 
jurisprudence for what seems to me the more reasonable view 
taken by the English Courts in regard to the 1 ’articular phase of 
the master’s responsibility under consideration, as illustrat'd in 
such cases as Storey v. Ashton (1809), L.R. 4 Q.B. 470, and Rayner 
v. Mitchell, 2 (’.P.D. 357. (See also McCarthy v. Timmins (1901), 
178 Mass. 378; Cavanagh v. Dinsmore (1878), 19 N.Y. (S.C.) 465.) 
Thus it is not disput'd that the n'siHmsibility imposed by art. 
1054 C.C. is “de droit étroit,” and that the condition attached to 
it must actually exist in the case of the master:—

In certain instances (says Planiol referring to the master's res|M)nsihility 
for acts of his servant, vol. 2, No. 991), this ri‘S|>oiiwhility is truly unique; 
it is the exaggeration of an idea lightly touched upon by Pothier and founded 
upon a social condition which has disappeared.

As Demolomlie puts it, the act for which the master may lx; 
held must lx; committed by the servant “comme tel en sa qualité.” 
It must either lu; committed in discharging, or lx* directly connected 
with, the work for which he is employed. S. 1904, 2, 298. The 
master is not responsible when the servant “ va contre sa fonction.” 
Rev. Trim. 1917, 135—where the servant “en se servant de 
l'automobile agissait à l’insu de son patron et en son nom penion- 
nel.” M. Wahl Rev. Trim. 1908, p. 14.—

“In order that the accident can make the master responsible 
it is necessary that the; horse» anel carriage were elriven by his orde-rs 
or in his interests.” 8. 1809, 2. 43.

Notwithstaneling the comparatively recent decision in Picon c. 
Initier, 1908, 1. 351. anel what has bee;n stated in semie of the either 
recent French eases, I am not satisfied that it is even yet con
clusively scttk'el in Frane-e that, whe»n a chaufle'ur, whe> take's ad
vantage of the fact that he has the custody of his master’s auto-
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mobile to start out with it without his master's knowledge and 
contrary to his orders “on a frolic of his own,” while so using it 
by his fault injures a third lierson, the master is nsponsildc for 
the damage. In Knglish law he certainly is not.

The ease at Bar must lie determined in the last analysis, 
however, ujion the interpretation of the provision of art. 1054 of 
the Civil Code of Queliee, which admittedly states the condition 
of the defendant's resiionsibility. I find no ambiguity or uncer
tainty in the phrases, “in the performance of the work for which 
they are employed " and “dans l’exécution des fonctions auxquelles 
ils sont employés," when they are read together, as they must be. 
As applicable to this case lxith alike exclude the defendant’s liability. 
I .Huron was acting neither “dans l'exercice de ses fonctions" nor 
“à l’occasion de cet exercice” but “en dehors de ses fonctions' 
“en dehors de son service"—during his joy-ride on the night in 
(lucstion. So far us they may lie considered, Knglish authorities 
uphold this conclusion and French modem authorities, even acre 
we bound by them, although on the whole adverse, are not uniform 
in forbidding it. I rest my conclusion, however, upon my opinion 
that according to its “plain letter and express provision," art. 
1054 C’.C. excludes the defendant's liability and tliat recourse to 
authority should therefore lie unnecessary, Herse v. Dufaut (1872 
L.R. 4 P.C. 468, at p. 489.

I would dismiss the plaintiff’s nppeal.
Brodeur, J. (dissenting):—This cause raises an interesting 

question concerning the liability for fault of another. The question 
is whether or not the owner of an automobile is responsible for an 
accident caused by his chauffeur who, having been ordered to take 
the car to the garage, made use of it to take a joy-ride, in the course 
of which the accident huppened.

The jury found in favour of the claim. The Court of Review 
maintained the verdict of the jury and gave judgment against 
the owner of the automobile. The Court of Appeal, 28 Que. K.B. 
388, reversed this judgment basing its decision mainly on the case 
of Halparin V. Hulling, 20 D.L.R. 598, 50 Can. 8.C.R. 471, decided 
by the Supreme Court in respect to an accident happening under 
circumstances nearly like those in this case, and we there decided, 
following a decision given in Kngland in the case of Stony v. 
Ashton, L.R. 4 Q.B. 476, that the owner of the automobile was 
not liable.
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I said, in that ease of Halparin v. Hulling, supra, that I con
sidered myself hound by the English jurisprudence since that case 
came from Manitoba, but that our decision should not be considered 
a precedent in Quebec, as the liability of the master in the civil 
law rests upon different principles.

There have been raised in the present case some difficulties as 
to the meaning of the verdict of the jury and upon the question 
of whether or not the chauffeur was “ in the exercise of the functions 
for which he was employed.” Rut in taking the version moot 
favourable to the defendant, the respondent Latreille, that is to 
say, that adopted by the Court of Appeal, 1 consider that lie is 
liable. Here is what the Court of Ap]wal says as a reason for arriv
ing at the conclusion that the chauffeur Lauzon was not exercising 
his functions :—

It is proved... .that the said Lauzon on the night in question had 
driven the motor car to different places in the city in violation of his 
employer’s orders, at one of which places he took supper and was afterwards 
in the act of giving three of his fiersonal friends a ride in the car when about 
midnight he drove the car against respondent’s son and killed him.

It is admitted on both sides that the said Lauzon was in the 
employ of the defendant as chauffeur of his automobile and that 
he disobeyed the orders of his employer when he took the ride in 
the course of which the accident hap]>ened.

These facts being proved and admitted there remains the 
question whether or not they constitute in law a case of liability 
of the owner. That is the question we have to decide.

I consider that the Court of Appeal was in error in relying upon 
an English decision to decide the present case. The texts of the 
civil law and of the English jurisprudence would apjiear at first 
sight to have much resemblance. But it is always dangerous to 
look to the English law for authorities and decisions which have 
been inspired by a system projier in this body of law but which 
would be absolutely foreign to the principles generally followed 
in the civil law. We arc told that the two texts arc identical. The 
master is liable for the acts of his servant “in the performance of 
the work” says art. 105*1 of the Civil ('ode. The authors of the 
English law say: “in the course of his employment in his master’s 
service” (Smith, Master and Servant, tith ed., p. 263), and the 
English jurisprudence in the «‘lassie enw of liannck v. English 
Joint Stock Hank, L.R. 2 Exch. 259, decided in 1807, uses the
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uw’ expression, “In the course of the service and for the master’s
8. C. benefit.” It is claimed that the terms are identical and that

Curley therefore the Court of Appeal has properly decided the present 
ATKKiiLE 0,180 applying our decision in Halparin v. Hulling, 20 D.L.R. 

598, 50 Can. 8.C.R. 471.
If the terms are identical and if the law is the same in both 

countries, how can one explain the great difference in the appli
cation of the same text to the subject of fellow servant? In Eng
land and in the English Provinces no remedy is given against tin- 
employer when an employee is injured by his fellow servant, not
withstanding this fellow servant is acting in the exercise of his 
functions “in the course of his employment and in his master’s 
service.” Smith, Op. Cit., page 263.

The case of Priestly v. Fowler (1837), 3 M. & W. 1, 150 E.R. 
1030, sets forth this jurisprudence which is still followed in England 
ami in the English Piovinces of Cunada where there is no statutory 
law on the subject. One who had to invoke such jurisprudence 
under our civil law would be in a poor position to do so for it is 
entirely opposed to the elementary principles of responsibility. 
Aubry and Rau, 4th od., vol. 4, page 760.

Rut tlx- texts are nearly in the same terms. Why then this 
difference in the two countries? It is liecause the theory of 
responsibility for the fault of another rests in England and in 
Quebec upon very different principles. In England a person is 
responsible for his own fault but it is only within a quite recent 
period (1867) that, this responsibility exists, in terms that Pollock 
considers classic, to make the employer responsible for the acts of 
his employee. There is no departure front the common law by 
the doctrine of common employment laid down in Priestly v. 
Fowler, supra. The liability of the employer for the fault of his 
employee is only applied with reticence and circumspection, one 
might almost say with regret. It has received the intervention of 
Parliament on pressure by organised labour in the form of the 
Employers’ Liability Act, and the Workmen’s Compensation Act. 
to extend the liability of the master. But where these Acts have 
not been adopted and in a case of industrial workmen, we arc still 
bound by the old principle of the doctrine of “common employ
ment” or “fellow servant,” principles repugnant to our idea of 
responsibility under the civil law.
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Now, upon what is this English jurisprudence based? Pollock 
on Torts, 8th ed.. p. 77, discusses this question and says: “No 
reason for the rule, at any rate», no satisfactory one, is commonly 
given in our hooks.”

If we consult, on the contrary, the doctrine of the civil laxv on 
the matter, we see there1 the reason for the responsibility of the 
master for the acts of his servant. It rests upon the principle that 
the master should employ only good servants.

Pothier in his Treatise, “Des Obligations,” No. 121, says that 
the responsibility has been established “to make the masters 
careful to make use only of reliable domestics.”

We find the same principle enunciated in Demolomlie, 131, 
No. 010, Colmet de Santere-e, vol. 5, No. 36, and in Laurent, 
vol. 20, No. 582.

The authors of the Code Napoléon have adopted this doctrine. 
They are even more severe with respect to the masters than to the 
head of a family. The latter, under the rule of the ('ode Napoléon, 
and under our Code (art. 1054 C.C.) can avoid Ix'ing held respon
sible for faults of his child by proving that he was unable to prevent 
the act which caused the damage.

We find, in Loere, vol. 0, p. 280. the reasons for which the 
authors of the ('ode Napoléon dealt more severely with the 
master than with the father in the case of responsibility for the1 
fault of another.

The responsibility of the master exists in France and in Queliec 
even in t.he case where the servant acted of his own motion without 
orders or instructions from his master. Aubry et Rati, vol. 4, 
4th ed., p. 750; Touillier, vol. 11, p. 284 : Larombière, art,. 1384.

This responsibility also exists in the case where the servant 
has abused his functions. That is the present case. Demolomlte, 
vol. 31, No. 014; Laurent, vol. 20, No. 500: Révue Trimestrielle. 
1917, p. 134.

As Demolomlte says, who always wrote with greatest modera
tion, the responsibility of the master ceases only in the case 
where “the act which caused the damage has no relation with the 
functions for which he (the employee) was employed;” or as Dalloz 
says, 1874, 2, 52, “In the case where the fault docs not relate to 
the functions in any manner whatsoever by the circumstances of 
time, of place and of service.”

CAN.
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What were the functions of the employee, Latreille? He vas 
to lie chauffeur of the automobile. He had to drive it and take 
care of it. It is true that he had, on the evening in question, 
disol mi ved orders; but this disobedience did not relieve the master 
from responsibility. Why? Because this servant was a had 
servant ; and then, as say Pothier and the other authors, the master 
«lid wrong to engage a bad servant and to entrust to him a machine 
which he could use for his own purposes.

Some decisions have l>een rendered in France upon analogous 
cases. I will cite among others that reported in Dalloz, 1908. I. 
351, rendered by the Cour de Cassation in the case of Picon <•. 
Peltier. The reporter’s note is as follows:—

Master or employers are responsible not only for damage caused by their 
servants or employees in the normal or regular exercise of the functions for 
which they are employed but also for damage resulting from the abuse of 
these functions. (C. Civ. 1381.) Thus the owner of an automobile is 
civilly res|M>nsible for an accident caused by the act of the chauffeur employed 
by him to drive this car even in the case where the chauffeur, having received 
from his master an order to take the car to the garage, uses it to take a joy-ride 
on returning from which the accident happened.

The note published under this decision is not signal but it 
is very interesting. The citations given shew that this decision 
of the Cour de Cassation is in conformity with the jurisprudence 
and the doctrines adopted.

Sainctelctte, who is an author of renown, has written a whole 
treatise upon the “Responsibility of Owners of Automobiles." 
Here is what he says at Nos. 188 and 189 of this work :—

Thus I order my chauffeur to wait for me at the door of a house where 
1 am making a visit ; in despite of my instructions he profits by my momentary 
absence to make, with my car, a trip on his own account, or a pleasure trip. 
Or suppose that I direct my chauffeur to drive in my car one of my friends 
to a neighbouring town and order him to return immediately; my chauffeur 
when lie has done this remains in this town having a good time, drives his 
friends around in my car and ends by causing an accident. Or again, suppose 
that, before absenting myself from my home to take a voyage, I forbid my 
chauffeur to take my car out during my absence, and scarcely have I departed 
when he disobeys the order that I have given him. Finally, suppose that at 
the end of a trip, having no further need of the car, I direct my chauffeur 
to take it back to the garage; he profits thereby to take a joy-ride in the course 
of which he causes an accident.

Am I in these different cases responsible for the act of my chauffeur'.’ 
In other words, has he acted in the exercise of his functions or, on the cont rary, 
has the accident happened outside the scope of these functions? It should 
be noted that the chauffeur has received no permission to use the car and 
that if he did so it was without the knowledge of his master and sometimes
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in despite of a formal prohibition. Can it be said, in these eimunstiuiues. CAN. 
that the fault committed by the employee outside of all the work for wliich „'”77
ho is employed and even in violation of instructions received, can be deemed _ 
to be connected with his duties so as to make the employer responsible? < 'vki.k.v

18fl. The jurisprudence lays down a principle that masters or employers f ^ v* 
are responsible not only for damage caused by their servants or employees • *thmli.k. 
in the normal and regular exercise of their functions but even for that which Hrodeer j

results from an abuse of these functions.
The <lamage which is only connected with the functions by an abuse 

which is made of them makes the employer responsible. It follows that the 
latter is resjxmsible when the employee has acted not only without authority 
but even in despite of a formal prohibition which has been given him. In 
these cases the civil liability of the employer is derived, in law, from the 
idea that he has made a bad choice of his employee, or that he has not suffi
ciently looked after the proper execution of his order or the observance of the 
prohibition that he has made.

It menu) to me that it would lie lietter for our ( ’ourts in Quebec 
to follow these opinions rather than those which have been enunci
ated in the jurisprudence whew with regret there has Ik-en recog
nised for the victims of the servant some rights against his master, 
and whew it in nevertheless deelared that the master is not to lie 
responsible for the fault of the fellow-servant who had injured him.

Hut it is said that art. 1054 C.C. is not in precisely the same 
terms as the correspomling article of the (’ode Napoléon. There 
is no difference so far as the subject which engages our attention 
is concerned. The (’ode Napoléon says that masters are respon
sible for the damage caused by their servants in the functions for 
which they have been employed. Our article says, “inthe execu
tion of the functions.” 4

1 do not see in these ternis any difference which can affect the 
actual litigation. The servant in our case is the chauffeur of an 
automobile. That is his function, and it is in the exercise of his 
function that the accident happened. The authors in France, 
moreover, in discussing the subject, nearly always use the expres
sion, “in the exercise of the functions.”

See Demolombe, vol. 31, No. 614, who, in mentioning the first 
condition, under which a claim can be made, save: “It is neces
sary, first that the act should he one of those in w hich consists 
the exercise of the function to which he (the servant) is employed.”

There has been discussed in France the question of whether or 
not damage caused on the occasion of the functions can make the

33-55 D.L.B.
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employer liable. MouHoii in of opinion that it can not. Iunirent, 
Hnudry-Ijacantinone and Aubry and Ran. are of a contrary 
opinion.

Rut the accident which engages our attention did not happen 
on the occasion as in the case often cited of the coachman who 
maliciously strikes someone with his whip but I am of opinion tbit 
Dtuson committed his fault in the exercise of his functions as 
chauffeur of the automobile.

Our codifiers followed the (’otic Napoléon in drafting tan art. 
1054, as they say in their report of which this is the text : “The 
articles of chapter 111., of Délits and Quasi Délits correspond to 
the articles of the French Code, save as to some changes in the 
terms to meet, objections that have l>een raised against them.”

What is referred to is evidently the word “préposés” found in 
the Code Napoléon, and which is replaced in our ( ’ode by the word 
“ouvriers.”

For all these reasons 1 Ixdieve that the Court of Appeal '> 
Que. K.R. 388, erred in basing its judgment upon a derision 
rendered under the English law7 and under a system which has not 
for the master the same severity as the Civil Code.

In our case we should enter into the spirit of the law. into its 
reasons and its object ; these are found in the character and the 
opinions of the writers and in the intelligence of its lawyers. Ml 
that wc have in Pothier, in the Code Napoléon, in the Commen
tators, in the report of our codifiers and even in our Code, which 
was prepared before the* English juriprudenee in terms more or 
less certain and definite, had settled the case where the servant 
could make his master liable; we know upon what the liability of 
the master rests in the French law; and Pollock shews us, on the 
contrary, that in the English jurisprudence "no reason for the 
rules, or at any rate, no satisfactory one, is commonly given.”

Is it not more reasonable in these circumstances to follow the 
French jurisprudeiHT as enunciated by the Cour de Cassation in 
1908? I olwervv with some apprehension the tendency which 
exsts to decide Queliee cases by the light of English precedent 
The remarks that I have made in the present case and the spirit 
of the law in the two systems shew how dangerous it is to depart 
from one system in order to seek in another prveedents which
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rest sometimes upon principles feebly enough recognised, and 
sometimes contradictory although the text ma ken thorn apjxar 
alnioet identical.

For my part 1 prefer to I wise iny decision upon that of the ( our 
ife ( assation lx;causc it was given under a law which our codifiers 
declare that they themselves adopted.

The apical should lx1 allowed with costs ami tin* judgment of 
the Court of Review restored.

Mignault. J.: -There is in this cause an interesting question 
ay to the hearing of the hist paragraph of art. 1054 of the Civil 
Code, which reads as follows: “Masters and employers an* re
sponsible for the «lamage caused by their servants and workmen 
in the performance of the work for which they are employed/'

Paragraph 3 of art. 1384 of the (’«xle Napoléon says: “Masters 
and employers fare responsible) for damage caused by their 
servants and employees in the functions for which they have 
employed them.”

One knows that in France the; provisions which make a person 
responsible for the act of another being founded upon a l«‘gal 
presumption of fault should, therefore, receive a strict, interpre
tation. Baudrv Lacantinerie et Barde, Obligations. No. 2938.

There are some differences of expression lx*tween our article 
and the corresponding provision of the French ('ode. Thus the 
word “workmen” has not in ordinary language a meaning as wide 
as the expression “employees.” In addition, art. 1384 C.N., 
saying, “in the functions” etc., our article employs an expression 
a little lees general in saying “in the execution of the functions” 
etc., a meaning that the English version renders still more precist1 
by saving “in the ix*rformanec of the work for which they are 
employed.” I have pointed out the differences of expression be
tween the last paragraph of our art . 1054 and para. 3 of art. 1384 
of the French Ci vil Code. 11 is necessary now to determine whether 
or not our artick* should receive the same interpretation as art. 
1384. In othar words, can we with our text adopt here tho solutions 
of the doctrine and of the French jurispni«b»nce founded u]x>n 
the text of the Code Napoléon?

These solutions can be briefly summed up. Thus M. M. Baudrv 
Ucantinerie et, Barde (Obligations. T. 4. No. 2914) says:

CAN.
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But thin expression, “in the functions for which they have been «nployed," 
does not signify that the acts by reason of which masters and employer- 
can be declared civilly responsible should constitute the exercise of the func
tions of the servants or employees. The condition required by the law a 
complied with when the acts causing injury are done either in the exerci* 
of these functions or even on the occasion of this exercise, and even whei, 
the damage results from an abuse of the said functions.

And in No. 2991 the same authors shew that:—
The master or the employer would be responsible even for the act cawii* 

injury- which the servant or employee had committed not only without In- 
knowledge and without his orders but also in spite of the most formal pro
hibition. The reasons for the law lead to this solution because the circum
stances which we now assume cannot take away the fault of which the master 
or employer has become guilty in making a had choice of his servant or 
employee.

Thun in France the master is respoiurible in most cases where 
the fault of his servant or employee causes injury to another, and 
he can only escai>e from this responsibility when it appears that 
the incriminating act is entirely foreign to the functions of liii- 
eervant or employee.

(Granted then tliat a strict interprétât ion is called for in thi- 
matter, 1 am not convinced that the text of our article authori*- 
us to adopt all the solutions tliat I have stated. Thus in tin 
Province of Quebec the master and employer an1 responsible im 
damage caused by their servants and workmen in the executim of 
the functions for which the latter are employed, or to cite the Knglisl, 
version of art. 1054 "in the performance of the work for wind 
they are employed.” This (dearly appears to me to exclude the 
responsibility of the master for an act done by the servant ur 
workman on the occasion only of his functions if it cannot Im* said 
that this act was done in the execution of his functions. It is often 
very difficult to determine whether the act causing injury is ac
complished in the execution of the functions or only on their 
occasion, hut if it really appears that the act was not done in the 
execution of the functions of the servant or workman, we find 
ourselves outside of our text. The abuse of the functions if the 
incriminating act is done in the execution of these functions conics 
on the contrary' within the text and makes the master responsible 
It goes without saying that the master or employer cannot, like 
the other persons mentioned in art. 1054 C.C., escape the liability 
by shewing that he could not prevent the act which caused tin- 
damage.
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In drafting tin- Unit paragraph of art. 1054 V.C., the eodifiore *_ ■
appear to be governed by the doctrine of Pothier (Bugnet ed.) S. <
“obligations,” No. 121, which says:—

Masters are also made responsible for injuries caused by the délits and Cvki.kx 
quasi-délits of the servants or workmen whom they employ for any service.
They are ao even in the case where it was not within their power to prevent 'vn‘hl* v 
the délit or quasi-délit, when the délits or quasi-délits are committed hv the Mignault. t 
said servants or workmen in the exercise of the functions for which they arc 
i-mployed by their masters, and even in the absence of their masters, which 
has been established to make masters careful to employ only good servants.

In regard to the délits or quasi-délits which they commit outside of the 
scope of their functions the masters are not responsible.

I may be permitted to make one further general observation 
liecause most of the Judges of the ( ourt of Apiteal appear to me 
to have assimilated our law, as to the responsibility of masters 
and employers, to the Knglish law under which it has lieen decided 
that the master is resinuisible for injurious acts done by his servant 
“in the course of his employment” nil expression which, in their 
opinion, liears the same idea as “in the exercise of the functions 
for which the latter are employed,” or, recite again the Knglish 
version of art. 1054 C.C., “in the performance of the work lor 
which they air employed.” And having stated that in their 
opinion the meanings are identical the .fudges have cited some 
Knglish decisions, and esiiecially the judgment rendered by this 
Court in the case of Halparin v. Hull inn, -0 D.L.R. 508. 50 ( an.
8.C.R. 471, which came from the Province of Manitoba.

It is sometimes dangerous to go outside of a juridicial system 
to seek for precedents in another system on the ground that the 
two contain like rules save in the well understood case w here one 
system borrows from the other a rule which was formerly foreign 
to it. But even when the rule is the same in the two it is possible 
that it should not lie applied or interpreted in the same manner in 
both of them, and like the judicial interpretation—I speak of 
course of that which governs us—really forms part of the law 
which it interprets it can very well happen that the two rules, in 
spite of an apparent similarity, are not entirely identical.

I do not then hase the conclusions which I believe should be 
adopted in this case upon any precedent drawn from Knglish law, 
not even ujxm the case of Halparin v. Hulling, supra, but 1 base 
it solely on the text of art. 1054 C.C. The very complete review' 
that my honourable colleague. Anglin, J., made of the jurispru-
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dence, French as well as English, hIiowh how much better it is to 
adhere to the text of our article, a text which does not lend it sell 
to any equivocation, than to attempt to draw a rule or principle 
from a large number of decisions in point. It seems to me, more
over, quite useless to seek for this rule since we have it in very 
clear terms in our Civil (’ode, and if the French jurisprudence 
and the opinions of writers relied on by my colleague. Brodeur. .1 
go beyond this rule, it is the rule itself and not this jurisprudence 
and these opinions which we should follow and apply.

In this case I am of opinion that Lauzon was not in the execu
tion of the functions for which he was employed when lie killed 
Elliot. The answer of the jury to question 5 is an answer that 
they could not reasonably give on an examination of all the evidence 
tart. 501 C.P.C.). The evidence of Lauzon bears the mark of 
improbability and even of absurdity ami in spite of my repugnance 
to intervene in a matter of this kind t am compelled to say that no 
jury could in this cast' reasonably arrive at tin1 conclusion that 
Lauzon at the time of the accident “was performing work for 
which he was engaged by the defendant.” It is not here a case 
of abuse by the servant of the functions that his master entrusted 
to him, but an act done entirely outside of these functions and 
during which, with companions like himself, lit* enjoyed the luxury 
of a joy-ride at reckless speed along the streets of Montreal. To 
do that he took the automobile of his master from the gunge 
where it had been placed and his pretext that when he killed 
Elliot he was trying and “testing” the machine, is such an absurd 
and improbable story that the jury could not reasonably believe it

I have not lost sight of the provision of art. 1400 of R.8.Q. 
1909, as amended by the Act 3 Geo. V. 1912, eh. 19, sec. 3. before 
this amendment art. 1406 made the owner of a motor vehicle 
responsible for all accidents and damage or injuries caused by it 
on a public road or place. It was no doubt found that this :irtk*l 
which created an absolute liability of the owner even in the ease 
of a pure accident, was too severe and the amendment placet! on 
the owner or driver the burden of proving that the loss or damage 
was not due to the negligence or reprehensible conduct uf the 
owner or driver. In my opinion this Act docs not modify the com
mon lawr as to responsibility of a person for his own fault (art 
1053 C.(\), or for the fault of another (art. 1054 C.C.), but it
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obliges the defendant to prove that lie does not come within tlie 
condition which, by the common law, make* him responsible for 
the act causing injury.

It is true that the jury, when question ti was presented to 
them: “Was the said accident, due to the fault and negligence or 
want of can* of the defendant or his driver? If so, in w hat did the 
said fault or negligence consist?” replied (I cite this answer 
verbatim)

As no evidence was produced to the contrary, we find that the defendant 
was negligent in omitting to satisfy himself from time to time as to whether 
the chauffeur or driver had car out against orders; but particularly throw 
blame on the driver for his want of competence in the way of driving, as in 
his evidence he Haiti that, something was wrong with the car, and in spite 
of that driving on 8t. Lawrence Boidevard at excessive rate of speed, not 
stopping behind stationary street car and pass same on left hand side, all 
contrary to the vehicle laws of the Province of Quebec.

Rut since it is necessary to ascertain whether or not the defend
ant was personally in fault, it remains to lx* «aid that the fault of 
which the jury found the defendant guilty is that of not having 
inquired from time to time whether or not the chauffeur had 
taken out. his automobile against his orders; that is not for having 
employed an incompetent chauffeur and the jury could find the 
defendant guilty of this fault only because no proof to the contrary 
was given. But the evidence states that the defendant had made 
inquiries about his chauffeur before and after he engaged him and 
had given instructions to the owner of the garage not to allow the 
automobile to he taken out after ten o'clock at night. There is 
nothing on the record any more than in the answers of the jury to 
shew that the defendant was guilty of fault having any connection 
with the accident, and even supposing that the evidence had stated 
that the defendant did not watch his chauffeur- and it dot's not 
state it- nothing would have justified the jury in saving that the 
most complete surveillance would have prevented Lauzon from 
taking his foolish ride on the evening of the accident.

I am then of the opinion that the appeal should be dismissed 
with costs. ,4 rpcal dismissed.

TAN.

8. <\

I.ATHKU.U . 

MifrftW, J
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Re ASTON end WHITE.
Ontario Supreme Court, Orde, J. August 12, 1920.

Vendor and purchaser (6 I C—10)—Agreement for rale or Land- 
Assignment TO VENDOR OF INTEREST OF OWNER OF EQU11 \ OK 
REDEMPTION UNDER PREVIOUS UNREGISTERED AGREEMENT lo 
ANOTHER—Land NOT DESCRIBED IN ASSIGNMENT—QUIT CLAIM-
Affidavit under sec. 34 or the Heuiktky Act, R.S.O. 1914. . n 
124—Title.

An affidavit or dvclariition made under the provisions of see. 31 of 
the Registry Act, It.8.0. 1014, eh. 124, is only a piece of machinery 
incidental to the registration of an instrument, and if in the instrument 
itself there is any uncertainty as to the lands covered by it the affidavit 
cannot in nnv way remove that uncertainty. The rights of the parties 
affected by the instrument must lie determined independently from sucli 
affidavit.

[/w re Nutt's Settlement, [1015] 2 Ch. 431, distinguished.]

Motion by a vendor of land, under the Vendors and Purchasers 
Act, for an order declaring that an objection to the title raised by 
the purchaser was invalid.

G. IV. Morley, for vendor ; If, 1). M. Skvny, for purchaser 
Oumc,.J.:—John Aston, the father of George Aston, the 

vendor on the present application, was the owner of the pro|« it> 
ill question, which was tlicn subject to a mortgage. On the 
29th June, 1918, he entered into an agreement under seal to 
sell the land to one Charles Hoare, the land lieing sufficiently 
described for registration puiixwes in the agreement.

On the 1st October, 1918, John Aston executed, under seal, an 
assignment in favour of his son George Aston of all the benefit of 
the agreement with Honte.

John Aston died on the 24th Octolaw, 1918, having made a will, 
wliereby lie gave to Ids son George Aston all Ills property, and 
also appointed his son Ids executor. The will lias not yet been 
proved, and it is really to avoid the expense and trouble of obtain
ing probate that this application is made. On the 29th April, 1920. 
diaries Hoare executed a quit-claim deed in favour of George 
Aston.

By an agreement in writing lietwecn George Aston and 
Nicholas Wliite, the purchaser, the latter agreed to purcltase the 
land in question. The purchaser now raises the objection that 
George Aston has not such a title in the lands as the purcliaser is 
liound to accept, and contends that the legal estate in the land is 
still in the estate of John Aston, the father of the vendor. Tlie 
vendor contends that the assigiunent by John Aston to him of the 
1st Octolier, 1918, constituted a conveyance of the legal estate.
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This assignment recites tliat “by articles of agreement dated ONT-
the 29th day of June, 1918, and made between the said assignor, s. r
of the first part, and Charles Hoare. of the second part, the said 
assignor agreed to sell and convey in fee simple unto the said Ast'.n ""
Charles Hoare, who thereby agreed to purchase from the said '
assignor, the lands thereinafter descrilied,'' etc., and also that 
■the said assignor has agreed to assign the said articles of agree
ment and all lienefit and advantage to be derived therefrom to 
list assignee." The assignment then witnesseth that in con
sideration of the premises and of the sum of one dollar "the 
;iseignor doth herein assign transfer and set over unto the assignee 
all that the said recited agreement and all the estate right title 
lenefit advantage property claim and demand whatsoever of the 
said assignor of in or to the same and tlie property comprised 
therein."

The assignment now here mentions the lands except by reference 
to the agreement of the 29th June, 1918, hut for purismes of 
registration George Aston has made an affidavit, under the pro
visions of the liegistry Act, in which he swears, “to the licst of mx 
knowledge and lielief." that the land dcscrilied in the assignment 
is the land in question. The vendor contends that, by virtue of the 
«olds “and the property comprised therein” contained in the 
assignment, all John Aston's legal estate in the land passed to the 
vendor.

Strictly 6]H-nking, at the time of the agreement with Hoare and 
of the assignment to George Aston, the legal estate was vested in 
the mortgagee, John Aston's interest comprising only the equity 
of redemption, hut I do not think that the question wliethe-r or not 
John Aston was ixmsesscd of the legal estate is material. Tor 
conveyancing pur)oses it is just as essential that the conveyance 
of an equity of redemption should be surrounded by the same 
safeguards as a conveyance of the legal estate.

The question to lie determined is whether or not the title in 
George Aston is one which ought to l>e forced upon an unwilling 
purchaser. It may be argued that the assignment of the Ixcncfit 
of the agreement of sale made by John Aston with Hoare could 
he of no value to the assignee unless it was accompanied by a 
conveyance of John Aston's interest in the land ; but it was surely 
incumlient upon George Aston to ere that John Aston’s interest
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was properly conveyed to him. If a conveyance can lie mu.lv 
in this vague way, and the description supplied by an affidavit 
then no title will he safe.

It is apparent that, under the terms of the assignment, George 
Aston would probably have had the right to require hie father to 
execute a proper conveyance, but 1 am not here considering ( ! corgi 
Aston's rights as against his father, but whether or not the lands 
in question are sufficiently vested in George Aston to make it 
clear that he has a good title. There is nothing whatever on the 
face of the assignment to identify the lands except the reference 
to an agreement with Hoare, and it is conceivable that there max 
have lieen other agreements of the same date between John Aston 
and Hoare relating to the sale of other lands.

The effort on the part of the vendor to supplement what is 
lacking in the assignment, by attaching to it an affidavit setting 
forth the description, does not, in my opinion, improve his position. 
Section 34 of the Registry Act, R.S.O. 1914, eh. 124. provides tiiai 
“no instrument which affects land without local description shall 
Ire registered unless the instrument, when offered for registration, 
in addition to the ordinary proofs for registration, has attached to 
it a statutory declaration by one of the parties to the instrument 

to the effect that the instrument affects land within tin- 
registry division.” This provision in the Registry Act is a com 
paratively recent introduction, and was really intended to cover 
cases of wills, letters of administration, powers of attorney and 
other like instruments.

The affidavit is intended to assist the Registrar, by identity me 
the lands affected by the general terms of the instrument, in 
making his entries in the respective abstract indexes in his office. 
The affidavit in fact is only a piece of machinery incidental tn 
the registration of the instrument. It does not affect the instru
ment itself in the slightest particular. If in the instrument itself 
there is any uncertainty as to the lands covered by it, this affidavit, 
except for registration purposes, cannot in any way remove that 
uncertainty. The rights of the ttarties affected by the instrument 
must be determined independently from any such affidavit, 
ÿo that attaching the affidavit does not in the present case solve 
the vendor’s difficulty. It still leaves the question, whether or 
not the lands referred to in the assignment are those in question



55 D.L.R.I Dominion Law 1{ei‘okt«. 499

here, open to doubt, and so long as there is any doubt I do not see
how the purchaser can lie compelled to accept the vendor’s title. > <1

Mr. Morley referred to the case of In re Treleven and Horner
U881), 28 Gr. 624, in which it was held that the description of A*,r.ON VNU
.... , , White.certain land in a marriage settlement by relerence to certain

other registered conveyances was sufficient. In Armour on Heal ‘ <,r ' 
Property, 2nd ed., p. 340, this occision is referred to as justifying 
a description by reference to another conveyance, but it is pointed 
out that such a practice is inadvisable.

There is, however, clearly a very great difference between a 
description by reference to a conveyance already registeied and 
one by reference to an unregistered agreement. In one cast1 there 
is no difficulty in identifying the conveyance, and therefore1 in 
identifying the land, but in the case of a reference to an unregistered 
agreement there is no real certainty as to what instrument is 
referred to. Whatever authority the Tnhvert case may have, 1 
do not propose to extend it by holding that title to land can be 
conveyed in the irregular and uncertain way in w hich the vendor 
claims to make title here.

Reference was also made to In re Nutt's Settlement, [1915]
2 Ch. 431, but that case involved the construction of a settlement 
as between the parties interested in it. I fail to sec* how it applies 
to the present case at all.

For these reasons. I hold that the title of the vendor is not such 
ns the purchaser is bound to accept, and I accordingly dismiss 
the vendor’s application with costs in favour of the purchaser.

A pplivation dismissed.

THE KING v. THE ROYAL BANK OF CANADA.
New Brunswick Supreme Court, Appal Division, Dozen, C.J., While, 

and Grimmer, JJ. November Iff, 1920.
Timhkh (8 I—10)—Crown lands- -License to cut—8rt mpage charges 

Payment ok—Failure to cut—Option to cut oh pay charges 
Interpretation ok regulation»—Rights ok licensee.

A renewal of a saw-mill license :is provided by The Act re Timber 
Lmds, 3 Geo. V. 1913 (X.H.), eh. 11, see. 1(b) contained the following 
section of the regulations as promulgated by the Goveruor-iii-Couiicil:

“As a protection to the Government against land» lu-ing held under 
license for speculative purposes and not opiated on, all licensees shall 
make such operations annually on the lands held by them under license 
as may be deemed reasonable to the Minister of Lands and Mines, and 
the Minister of Lands and Mines shall have the |Miwer to call any 
licensee to cut an amount equal to at least 10M. superficial feet of lumber

N. H.

S. ('.



500

N. B.

8. C.

Tu King 

The Rotai.

Sfittemi-nî.

On miner, ,1.

Dominion Law Rkpokts. [55 D.L.R.

for «avh nqunre milr of lieviihwl lui ut lu l<1 b\ him, ami may reqüiiv that 
■urh oindrai ion or vut shall ho mûrie on such blocks of timber lands holil 
by the liconsov as the Minister of latiuls and Minos may determine nr 
direct. Should the licensee prefer to nay the stum page that would he 
due on such quantity of lumlwr at I0M superficial feet per mile instead 
of making the required operation or cut, lie shall have the riylit to do so 
in any year, on his notifying the Minister of lands and Mines to that 
effect, and obtaining his consent thereto; and such enlarge in lieu m 
stum page shall la* payable on or liefore the first day of August « in 
failure of the licensee to comply with any of the foregoing conditions tin
licenses shall be forfeited and the lierths held under them shall Is.......
vacant and be open for application by anv othc" person.”

The Court h*id reversing the trial Judge that the intention of tin 
section was to give the Crown protection as far as revenue was concerned 
from lands I wing held for speculation and that it conferred on the licensee 
an option either to cut or to pay for the privilege of not cutting, which 
option if elected by the licensee simply entitled him to retain his licenw 
and prevent forfeiture, and that |iayinent under the option was not 
an anticipated or advance ^payment of stumpage which the Crown was 
bound to credit to the license* upon stumpage afterwards becoming 
due for timber actually cut.

Appeal by the plaintiff from the judgment of Chandler, J., 
in an action brought by the Crown to recover a «urn alleg< d to 
lie due for stumpage under the Act respecting timber lands of the 
Province. Reversed.

J. ./. F. Wintlow, supports appeal.
//. A. Poirell, K.C., contra.
The judgment of the Court was delivered by 
C.RiMMEit, J.:—This action was tried lief ore Chandler, 

of the King’s Bench Division, without a jury, in April last, judg
ment lieing delivered in the month of June following.

The suit was brought for the recovery of $6,070.25 stumpage 
claimed by the Crown on timber cut under licenses from tin 
Crown, held by the defendant as trustee for Sir Iferliert Holt, 
C.eorge F. Underwood and the estate of Sir William C. Van 
Home. At the trial certain admissions were made on liehalf 
of the plaintiff and defendant, and certain regulations of the 
Crown Land Department were put in evidence. These admissions 
and regulations, with the respective pleadings, constitute the 
case.

The plaintiff is the owner of 10,000 square miles of timlier 
lands in the Province of New Brunswick, of which prior to Fcbruun 
16, 1912, 121 x/2 square miles were held under licenses by Hilyard 
Bros. On the last-named date these licenses were with the 
eonsent, of the Minister - of Lands and Mines transferred to the 
defendant as trustee as aforesaid, and in due course new licenses
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were issued by the plaintiff to the defendant for one year from 
Xugust 1, 1912. subject to the conditions and covenants con
tained therein, where inter alia the following are found:

1. All timiter licenses shall l>e subject to the right of the Ueutenant- 
(iovernor-in-Council to increase the mileage on licenses aiul the stum page on 
all classes of lumber, when deemed expedient, on due notice thereof being 
given in the Royal Gazette, such increase to take effect at and after the date 
of the next following annual renewal, and also to any further regulations 
that may be made by order of the Lieutenant-Governor-in-Council for the 
purpose of expeditiously enforcing the payment or adjustment of stiunpage 
on any logs or other lunilier cut within the limit described in any license or 
otherwise giving effect to or enforcing the conditions of the license.

2. Licensees who have |Mtid their stumpage dues in full and have fully 
coui|riied with all the conditions of their licenses on or before the first day of 
August in each year, shall be entitled to annual renewals for such parts of the 
ground held by them as may at the first day of July in each year In* vacant 
and unapplied for, on payment of the mileage thereon at the rate of |x*i 
square mile, payable on or before the first day of August in each year. No 
renewal mileage on licenses shall lx- received unless all stumpage dues have 
l>cen duly paid as before provided: also provided that no license shall he 
reckoned at less than two square miles.

The defendant did not. cut. any lunilfer under «aid licenses for 
the year ending August 1, 1913. hut hold the lands without any 
oiwation of any kind thereon, mileage alone licing paid. On 
March 20, 1913, An Act Respecting the Crown Timber Lands of 
the Province was passed. 3 Geo. V. (N.B.), ch. 11, and previous 
legislation affecting the publie domain was repealed. This Act 
provided for the issue of licensi* of two kinds, vie., The Pul)) and 
Paper License and the Saw-Mill License, which, subject to a 
satisfactory compliance on the part of the licensee to such rules 
and regulations as may lx- made from time to time by the Lieuten- 
ant-Govemor-in-Gouncil. dealing with the Grown Lands, carried 
with them the right of renewal from year to year for the periods 
of 30 and 20 years respectively, from August. 1, 1913. On August 
1. 1913. renewal licenses, being saw-mill licenses, as provided in 
the last above-named statute, were issued to the defendant, 
subject to the regulations therein contained, of which No. 17, 
is as follows: (see head-note).

The defendant accepted the licenses and paid the mileage 
thereon, but did not cut any lumlx-r on the land for the year 
ending August 1, 1914, so that for two successive lumber seasons 
no logs or lumlx-r was cut. by the defendant under the said 
licenses, nor did the Grown derive any revenue save mileage

N. B.

S. C.

The Huyai. 
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Grimmer. J.
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from the 121 ! j square miles of land covered by the defendant's
*. C. licensee. However, fresh renewal lieensiw were issued to the 

Tut King defendant on August I, 1914, for the year ending August 1, 191 A. 
_ but the defendant apparently as heretofore not intending to

Bank or oiierate the lands was notified by the Minister of l^mds anil

orimmer. j an amount equal to at least 10M suiierficial feet, of lumlier Ini
each square mile of land, or 1,225.1X10 su]ierticial feet, whereupon
the defendant, with the consent of the Minister, exercised tin 
privilege or option conferred upon him by the regulation, anil 
paid the Crown the sum of $1,822.50 in lieu of stumpage on the 
1,225,000 superficial feet of lutnlter which it has been required to 
rut by the said Minister. The same relations continued between 
the parties during the lumber seasons of 1915 and 1916. the 
leases being annually renewed and the defendant electing its 
option of paying un 10M superficial feet of lumlier rather than 
operating on the lands.

On August l, 1917, the licenses were again renewed, the 
mileage paid, and the defendant conducted a lumber operation on 
the lands the ensuing lumlier season and paid the plaintif! the 
sum of $3,781.42, for stumpage, but made no claim for any credit 
as against this cut for the amounts paid in 1915, 1916 ami 1917. 
when no lumber was cut, notwithstanding such a claim was 
made in respect to the cut of a year later. In 1918 the licenses 
were again renewed and the mileage paid. During the ensuing 
lumlier season the defendant cut from and off the said lands 
2,615,955 suiierficial feet of logs, upon which the stumpage amount
ed at the then current rate to $6,079.25. The defendant did not 
pay this stumpage when it became due. but in January, 1920. 
paid $602.75 therefor, this being the difference between the sums 
paid by it in 1915-16-17, amounting to $5,467.50, and the $6,070.2."> 
of the 1918-19 cut. They also paid $16.45 for interest on tin 
said last-named sum from August to the time of payment, and 
refused to make any further payment, claiming to be entitled 
to credit on the last-named operation for the amount paid in the 
3 years there had lieen no operation, vi»., the sum of $5,407.70 
Judgment was delivered by the trial Judge dismissing the action 
with costs, from which this appeal is taken.



55 D.L.R.I Dominion Law Hehihts. 50»

The ground ulioii which the appeal is lamed is as follows :
That the trial Judge was in error in holding tliat any payment N. C. 
made by the defendant under see. 17 of the timber license is a yllE 
payment of stumpage as such, and that such payment Unrig |Hr p,„AI 
merely an anticipated or advance payment of stumpage the Hank or 
Crown is bound to credit any amount so received upon any * <N>t>< 
stumpage afterwards U-coming due from the defendant for timber ‘1 
actually cut under its license.

The case turns or rests entirely upon tile construction to In- 
git en to sec. 17. regard I wing had to the object and intent thereof, 
as well as that the Crown is the owner and licensor of the lands 
held by the defendant.

To arrive at the proper construction to lie given to the section, 
it muet be interpreted Owing reduced to writing) with the object 
of discovering the intention of its author (the Covernor-in- 
Oouncil) the written declaration of whose mind it is always con
sidered to be. 10 Hals., para. 768, p. 433.

The words of a written instrument must in general la- taken 
in their ordinary sense, but if the provisions and expression 
am contradictory and there arc grounds api-caring on the face 
of the instrument affording proof of the real intention of the 
parties, that intention will prevail against the obvious and ordinary 
meaning of the words. 10 Hals., para. 770.

The rule which is expressed in the maxim verba fortiur accipi
untur contra prof err ntnn is subject to the general principle 
that the instrument must lie construed in acconlance with the 
expressed intention and it does not come into operation until a 
doubt arises upon the construction of the instrument. In the 
case of a grant by the Crown the rule is reversed and the grant 
is taken most strongly against the grantee and in favour of the 
Crown, unless the grant is expressed to lx- made of special grace, 
mem motion and certain knowledge. 10 Hals., see. 778. and the 
cases there referred to.

Applying these rules to the section, it seems to me there is 
hut little difficulty, in fact none, in arriving at the plain, clear and 
unmistakable object, intention and punaise of the section.

In his judgment the. trial Judge nays:
The whole thing 1 urns upon the construction to be given to the 

provisions of section 17. The Crown claims that the payment made
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by the détendant under this section ie not u payment of stumps^ hm 
is a charge in lieu of stiunpage. The defendant clainiH that any payment 
made by the defendant under the provisions of this section 17 is merely 
an anticipated payment of stum page and that it is entitled to credit 
for these payments on any amount due for stunipage on timber actv.ilH 
cut by the defendant under the licenses or any of them.

My view of the matter is that the contention made by the defendant » 
the correct one. I think that any payment made by the licensee under 
section 17 with the consent of the Minister instead of making the required 
operation or cut is a payment, of sttuniwge as such, and that the Crovti 
having receivisl this anticipated payment of stumpage is Ixmnd to credit the 
amount so received U|>on any stiunpage afterwards becoming due from tin- 
defendant for timber actually cut under its licenses. If the Crown in tended 
by section 17 to require the licensee to i>ay a certain amount of money inMeud 
of making the required of>eration or cut as a payment for the privilege of not 
making such required operation or cut, it would have been a very- simple 
matter to use language that would have that effect, hut I do not think that tin 
language used in this particular section bears this meaning. Accordion to 
the claim put forward by counsel for the Crown, section 17 authorises i!h 
Crown to require a payment of money either ns a penalty for not making 
the o|oration or cut required by the Minister or as a payment for the privilege 
extended to the licensee of not making the required ojjpration or cut. and a 
great deal of stress was laid by the counsel for tlie Crown u|>on the word* 
“such charge in lieu of st umpage" in sect ion 17. The effect of giving to section 
17 the construction claimed by the Crown would In* to compel the licensee 
to pay double stumpage under the circumstnmi* such as those which occum*d 
in this case. If the payment of 45,167.50 made by the defendant is to h.- 
retained by the Crown simply as a penalty or as a payment for the privilege 
or right of not making the operation or cut required by the Minister at am 
time, then the defendant will be required to pay stumpage on all timber 
actually cut by it upon the lands covered by these licenses subsequent to tin- 
making of these three several payments and will lose the benefit of these 
payments so far as stumpage is concerned. On the other hand, the Crown 
does not lose anything by the construction which 1 think should be given t<> 
section 17, as it merely gets its stumpage in advance and the amount actually 
payable by the defendant for timber actually eut under the licenses held by 
it could easily be adjusted. The words used in section 17, namely, “the 
stmnpage that would be due," in my judgment deal with a payment of stump- 
age only and the words “charge in lieu of stmnpage" used farther on in tin 
license do not, it seems to me, change the construction to he given to the words 
first quoted.

With nil due n»spect to the finding of the trinl Judge 1 am quite 
unable to agree with the conclusion at which he has arrived. 
The ( rown is the owner of the land under license to the defendant, 
holding the same for the purposes of revenue, and in order to 
protect its interest and to prevent speculation on the part ot 
licensees had promulgated by the Govemor-in-t 'ouncil sec. 17 
of the Regulations as herein quoted (see head-note). That regu-
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lation distinctly and plainly states that it is for tin- protection of 
the Government against its lands being held for s|ieeulative 
purposes and not operated on, and requires that all licensees shall 
make such operation annually on the lands held by them under 
the licenses as may lie doomed reasonable to the Minister of 
lands and Mines, who shall have power to call upon any licensee 
to cut such quantity of lumber as he shall deem suitable not, 
however, to lie less than I0M superficial feet tilsin each square 
mile of land held by tile licensee, and he may at the name time 
point «ait the blocks of timlier land ujion which the operation 
or cut shall lie made. We then come to the privilege which is 
conferred upon the licensee by the section, which is this : That 
should the licensee prefer to pay the stumpage that would lie 
due on such quantity of Iumlier at HIM superficial feet jier mile 
(as in case it had I men cut) instead of making the operation or 
cut which he is required to make by the Minister, he shall have 
the right to do so in any year, u]H>n his notifying the Minister 
and obtaining his consent thereto. Such charge in lieu uf nfunqxn/e 
is made payable on or lieforo August 1. It is further provided 
that if the licensee fails to comply with the foregoing conditions 
his licenses shall be forfeited and the IsTths held liecomc vacant 
and Apen for application to any other person.

In my opinion the intention of this section is clear. It cnabh d 
the Crown to secure a certain amount of protection as far as 
revenue was concerned from the lands held by the licensee, thus 
preventing the tendency to speculation, and it conferred upon the 
licensee an option either to cut or to pay for the privilege of not 
rutting, which option, if elected by the licensee, in ray opinion, 
simply entitled him to retain his license and prevent the forfeiture, 
which otherwise would take place under the provisions of the 
regulation. The words “such charge in lieu of stumpage'' are 
to my mind clear and unmistakable, and the choice once inn do 
hv the licensee and consented to by the Minister tiecamc final, 
the licensee thereby paying for the option which he enjoyed as 
hereinliefore stated.

This to me is the obvious meaning of the words, and we are 
lound, in my opinion, to construe these words according to their 
obvious meaning and not to wivst from them their natural signi-
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fication in order to reach or place upon them a construction which 
would lie unfavourable to the Crown. I cannot and do not 
consider that sec. 17 requires a payment from the licensee in any 
sense as a penalty for not making the operation or cut requind 
by the Minister, but it does confer upon him, as stated, the 
privilege of holding his lands without making a rut or operation, 
upon payment of a sum fixed by the Minister. In such a case an 
election to pay would not lie in the nature of an anticipated 
payment for stumpnge, but would lie simply for the enjoyment 
of the privilege which was conferred. Should there be any 
uncertainty in the words “the stumpage that would lie due" 
in my opinion it is fully explained and the purpose and intention 
made plain by the other words “such charge in lieu of stumpage." 
which to my mind place upon the object of the section a con
struction clear, plain and unequivocal.

From the conclusion at which I have arrived, it follows that 
the judgment entered in the Court below should lie set aside and 
a verdict entered for the plaintiff for the sum of $5,616.68, the bal
ance du is appeal's by the pleadings together with interest at 
5% fro January 14 last, and judgment entered thereon with 
costs in the Court lielow and on this appeal, as was agreed by anil 
between the counsel representing the parties. And I wish further 
to express my inability to understand the attitude of the defendant 
in respect to the cut of 1917-18 when the sum of $3,781.42 was 
[laid and no claim made for credit for the sums paid in 1915-16 
and 17, and its conduct in pressing the present claim for credit 
in respect to the cut of 1918-19. Appeal allmrnl.

ONT. CARR-HAJUUS v. CANADIAN GENERAL ELECTRIC Co.

g. C. Ontario Supreme Court, Kelly, J. September 17, 1920.
Contracts (| III C—215)—Agreement to procure orders roe munition# 

prom British Government—Supposed influence ok person 
employed—Validity—Public policy—Collection or commis-

An agreement employing a person solely because of his supiioscd 
influence with a member of the Government an<l other persons in posit ions 
of authority in Knglaml, to assist in endeavouring to procure from the 
British Government orders for munitions to be manufactured and sup
plied by the party employing such {lerson is illegal and void as contrary 
to public policy and commissions earned under such agreement cannot

[Montefore v. Me ml ay Motor Comjtonents Co., (1918) 2 K.B. 241, 
followed.)
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Action to recover the balance alleged to be due to the plain- 
til" for commissions on orders for the supply of munitions obtained 
by the defendants from the British Government during the war, 
through the efforts and services of the plaintiff, as he alleged.

G. W. Mason, for the plaintiff.
Wallace Nesbitt, K.C., and //. IV. ShapUy, for the defendants.
Kelly, J.:—The plaintiff is a civil engineer and contractor. 

The defendants, in and prior to 1915, carried on an extensive 
manufacturing business in Toronto and elsewhere, and early in 
the war-period engaged in the manufacture of munitions, under 
contracts with the Shell Committee in Ottawa representing the 
Imperial authorities. AI out May or June, 1915, a rejiort was 
current that tlie Shell Committee liad no further orders to 
give for the manufacture of munitions, it lieing the liclief in 
some quarters that the war was not likely to lie of long duration. 
The defendants took a serious view of the falling off of orders. 
They had equipped themselves w ith necessary machinery to carry 
out the munition contracts they had already received ; and if further 
orders of the same character were not obtained it meant the dis
bandment of much of the equipment which had been specially act 
up for munition purposes. The president and general manager w as 
dissatisfied with conditions as they then existed—particularly with 
the practice which required contracts to lie made through the Shell 
Committee, instead of directly with the authorities in England; and 
lie seemed to think that the magnitude and importance of the 
defendants’ business and capabilities and the efficiency of their staff 
entitled them to special consideration, or at least to be given the 
advantage of going beyond the Shell Committee and contracting 
with the English authorities, who had up to that time, as after
wards, insisted on contracting only through the Shell Committee.

The plaintiff says that in May or June, 1915, he had read press 
reports of a shortage of munitions, and that the Shell Committee 
had stated that they had no further orders to place in Canada for 
munitions; and he believed that, if he could go to England repre
senting a company such as the defendants, he would be able to 
obtain munition contracts for them there. He had not been 
previously engaged as a manufacturer; he had had no expelience 
in the making of munitions; and he was not previously associated 
in any way with the defendants, and had only a very casual
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acquaintance with the president and general manager. lie was 
remotely related by marriage to Lord Buckmaster, then Lord 
Chancellor of England, and claimed an acquaintance with other 
persons of prominence there, who had to do with the manufacture 
or procuring of munitions for ' British Government.

Karly in July he interviewed the defendants' general manager, 
and suggested that, owing to his family connections in Kngland, 
referring particularly to I-ord Buckmaster, he could, he believed, 
get for the defendants the entrée very quickly to the fountain
head of the distribution of munition orders. This appealed to the 
general manager, and the proposal was left under consideration 
for several days, when, at the defendants’ office, the general 
manager informed the plaintiff that he had decided to rend him to 
Kngland. Then, for the first time in this transaction, he met Mr. 
Ashworth, the defendants’ assistant general manager, to whom, in 
the plaintiff's presence, and prior to the preparation of the contract 
now sued upon, the general manager said he had reason to I relieve 
that the plaintiff could get business in Kngland through his connec
tions. His proposal to the general manager, which contains the suis 
stance of the contract, was then (duly 2ti, 1915) prepared by Ash
worth and signed by the plaintiff. In it, after making référencé to 
the conversations he had had with the general manager concerning 
war-orders and the advisability of his going to England in tie 
company's interests, he sets forth the terms, one of which is:

“ In the event of your company securing contracts through my 
introductions or efforts, I am to receive from your company one 
per cent, of the amount of such contracts; payment of commission 
to Ire made as money is received from the purchaser."

As already intimated, he was not familiar with munition manu
facture or the capabilities of the defendants’ manufacturing plant 
to carry out such contracts. The defendants therefore decided to 
send to England with him their general sales-managcr, Milne, s 
very’ capable man, familiar with the defendants' business and 
versed in its technicalities, and much more capable than w as the 
plaintiff to speak of contracts from a manufacturer's standjmint. 
If obtaining contracts depended upon the merits and efficiency of 
the defendants' equipment and organisation and their admini
strative ability, he and not the plaintiff was the one who possessed 
the information.
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On tlie 5th August, the plaintiff and Milne left for 1 Ingland, 
and on the morning after their arrival in Ixmdon the plaintiff 
called ujion Ixtrd Buckmaster, stated tlie pur] wee of his eall, 
obtained a letter of introduction to Mr. Booth, a Deputy Director- 
(leneral of the Ministry of Munitions—a deputy of Sir Frederick 
Black, who was the Director-General— and on tlie same day, in 
company with Milne, presented this letter to Mr. Booth. What 
followed need not lie detailed unless it lie determined that tlie 
agreement between tlie plaintiff and defendants can, in the circum
stances in w hich it was entered into, lie upheld. Whatever may have 
Urn the plaintiff's expectations, or the expectations of the defend
ants, of the results to be obtained from the plaintiff's iiersonal 
influence with his connections, or friends, and notwithstanding 
tliat lie did procure the letter of introduetion to Mr. Booth, lord 
Huckmaster appears to liave made it quite clear at this first inter
view that he would not communicate with any memlier of the 
Government, and that he did not intend to interfere. Kiom the 
evidence of what occurred at later interviews, it is apparent that 
the plaintiff again introduced the subject to lord Buckmaster, w ho 
discouraged discussion upon it, and invariably referred the plaintiff 
to Mr. Booth. The fact should also lie mentioned that neither 
Lord Buckmaster nor Mr. Booth, nor indeed any of those with 
whom the plaintiff conferred in 1 Ingland on the subject of obtaining 
munition contracts for the defendants, was aware tliat he was 
specially employed by the defendants on a commission-basis, or 
that he had a pecuniary interest in the defendants’ success in 
obtaining from the Government, or the Munition Department 
representing the Government, the contracts they were seeking to 
obtain. I do not, for the time being, conoern myself with whether 
the contracts on which the plaintiff now claims a commission were 
procured through his instrumentality.

A matter of first importance is to determine whether the 
contract between the contending parties was or was not the employ
ment of the plaintiff on a commission-basis to use his family con
nection or supposed influence with persons in high station or 
official position, and as such having intimate relations with those 
controlling the letting of munition contracts, to procure for the 
defendants, by that means and not ncoessarily on the defendants' 
merits as manufacturers, what they manifestly found themselves 
unable otherwise to obtain. With due regard to the warnings
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given in earlier cases that caution must be exercised in declaring 
contracts void as against public policy, I am forced to the conclu
sion, reluctantly I admit, that the circumstances in which this 
contract was made, and the object it had in view, bring it within 
the class of transactions which binding authorities declare should 
not only be discouraged, but actually be held invalid. That troth 
parties repudiate any intention of wrongdoing does not render the 
contract valid. It matters not whether they did or did not believe 
that the course they adopted was innocent and proper.

To sanction contracts of this kind, where it is intended that 
one of the contracting parties shall, for a pecuniary considéra (ion, 
use bis relationship to er familiarity with persons of influence to 
whom he has access to procure for the other benefits from the 
Government or representatives of the Government, would he 
subversive of the public good, and tend to corrupt the public 
service, particularly in time of war, when the utmost necessity 
exists for doing all things rightly, properly, and legally, in the 
interests of national safety.

Outside of the influence the plaintiff was expected to exert, any 
other service he could possibly have rendered could have been much 
more efficiently performed by the regular and permanent officers and 
employees of the defendants, who were experienced in the business 
and familiar with the capabilities of the defendants’ plant, equip
ment, and organisation.

Objection was taken at the trial to the admission of evidence 
of what took place leading up to the commission-contract lietween 
the parties. Part at least of that evidence was taken subject to 
the objection; but, even if that part were disregarded, there 
remains quite sufficient to place it beyond doubt that the plaintiff, 
inexperienced as he was in the making of munitions, and unfamiliar 
with the defendants’ business and equipment, was not so much 
retained by the defendants to advocate their case on its merits as 
to use the influence he was thought to possess to procure for the 
defendants results not necessarily based on these merits. The 
defendants’ general manager had strong faith in his own ability 
and that of his capable assistants to advocate the efficiency of 
the defendants’ equipment and their ability to perform such 
contracts as they desired to obtain ; and it is almost inconceivable 
that he would, at a great expenditure for commission and expenses, 
have employed an inexperienced outsider—one not having the
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technical qualifications possessed by permanent officers and 
employees of the defendants— to do the very services which they 
were much better qualified than he to |ierform.

The contract falls clearly within the authority of the recent 
case of Monlefiore v. Menday Motor Components Co. Limited, 
[1918] 2 K.B. 241, the judgment in which w as on facts very similar 
to those I find here, and is pregnant throughout with reasons for 
declaring void the commission-contract there under consideration. 
I need not go beyond that judgment and the oases therein cited 
for authority binding on me for the conclusion I have reached. 
What w*as intended to be accomplished by this contract was 
contrary to the public interest.

In the Monlefiore case the defendants did not raise on the 
pleadings the defence of illegality on grounds of public policy, 
but the trial Judge (Shearman, ).), following the practice in 
earlier cases, himself raised the objection and declared the contract 
void. Here this plea is expressly set up in the defence. The 
Monlefiore case was followed in our Courts in Yeomans v. Knight 
(1919), 4S OJj.R. 65, on a motion by the defendants to dismiss 
the action upon the pleadings and admissions of the plaintiff upon 
his examination for discovery, on the ground that the agreement 
sued upon, for commission on contracts procured through alleged 
political influence, was void as against public policy.

Having thus declared the contract void, I refer to the part the 
plaintiff took in procuring contracts for the defendants, only as 
that affects my judgment on the question of costs. That the 
defendants believed that the plaintiff w as the means of procuring 
some contracts at least for them isevidenoed by the very substantial 
sum already paid to the plaintiff for commission; though, if lie were 
legally entitled to any commission upon the contracts in respect 
of which that sum was paid, it should, as 1 find it, have been one 
per cent, and not one-half of one per cent. Down to that time, 
the defendants had not repented of entering into a contract 
contrary to public policy. The Court should not be solicitous 
to encourage or condone illegal acta to which both plaintiff and 
defendant have been parties, even to the extent of awarding costs 
to defendants successfully resisting on that ground an action on 
the illegal contract.

The action is therefore dismissed without costs.
Action dismissed.
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N. B. DUBÊ v. MORNEAULT.
8. C, A* " Itnnmwirk Su/imne Court, Alt/ual Uivisiun, Nazi », C.J., II Ai/i ,

and (trimmer, JJ. Nowmbtr 19, 1920.
Contractu i § I C—20)—Crown lands—Pahty unable to obtain bah at

—QiTT CLAIM OF IMBltOVEMENTH—DELIVERY OF POHHEbhlON 
Promissory notes in payment—Consideration.

\\ hen » party in possession of Crown lands hut utiahle to comply with 
the eonditions nemwiry to obtain the grant thereof gives a quit el.thn 
de<Ml of the improvements on the lot and delivers possession to the pur
chaser in consideration of receiving his promissory notes, and such h t 
is afterwards approved to the purchaser by the Crown there is sufficient 
consideration for the notes.

Statement. Appkal by defendant from judgment of the Judge of the 
Restigouche County Court. Affirmed.

.4. T. LeHlanc, supports appeal ; It. H. Hanson, K.C.. contra. 
The judgment of the Court, was delivered by 

Hasen,c.J. Hazkn, C.J.:—This is an appeal from the judgment of the 
Judge of the Restigouche County Court, who in August last 
having tried the case without a jury, found a verdict for the 
plaintiff on the plaintiff's claim and the defendant’s counterclaim.

The action was brought to recover the amount due on two 
promissory not<*s given by the defendant to the plaintiff, and 
the defence was that the notes were given without consideration or 
for an illegal consideration, and that under the provisions of an 
agreement entered into between the plaintiff ami the defendant , 
which I will hereafter set out in full, the plaintiff could not bring 
the action unless and until he complied with the terms of such 
agreement. Only one witness, vie., the plaintiff himself, was 
examined, and the material facts as apl>ear from his evidence and 
the judgment appealed from are as follows:

The plaintiff was in imssession of Ix>t No. 27, Range 17. 
in the parish of Grimmer, Restigouche County, the improvements 
on which he had purchased fram one (iallipault. The title to the 
lot was in the Crown, in the right of the Province, when the 
plaintiff received it from Gailipault, and Mcl^atchy, J., says that 
it was stated at the trial, though he can find no distinct evidemv of 
it, that Gailipault had lx en allotted this lot under and by virtue 
of ch. 24 of Consolidate! Statutes of New Brunswick, 190?, living 
an Act respecting the Free Grants of Crown Lands. He had never, 

however, obtained a grant of the same, but had made a small 
clearing on it. and built a log building 20 ft. wide by 00 ft. long 
before he sold liis improvements or interest in the lot to the
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plaintiff. The price paid by th<‘ plaintiff to Gallipault was $100
atnl having kept it for about a year plaintiff sold tin* improvements 8. <
to the defendant for $000 and the defendant ga\e fixe notes in |>LB>
navment of the purehase price, one being for 8200 and four for

....... , , „ „ , Mokneavlt.
$100 each, and this action was brought to recover a ludancc of $2.‘> -----
and interest due on the $200 note and for the principal and interest 1 '
due on one of the $100 notes.

It is important to ascertain what it was that the plaintiff 
actually sold to the defendant, and this appears from his own 
evidence, which is not in dispute. His testimony is that he sold 
him his improvements and rights to Lot No. 7 in the parish of 
(irinimer; that he sold it for $(‘>00 on terms; that, at the time of 
sale the defendant paid nothing, but entered into an agreement, 
which 1 have already alluded to, as will appear later. He further 
says in his evidence that a man is only entitled to one lot of land 
from the Crown, that he knew that and knew he was only entitled 
to one lot from the Crown when he sold the improvements; that 
he had bought the improvements on Lot 17 from Gallipault ; 
that at that time 2% acres of land were cleared on the place, ami 
that he seeded this after he bought it, and kept the lot about a 
year l>efore sidling it; that he seeded the lot to hay, which xvas cut 
doxvn. He says that he explained to Momeault that the reason he 
could not keep the lot was because he had no giant of it, ami told 
him he was just sidling the improvements, and Momeault then 
told him if he could make application for himself (meaning for the 
grant to issue to himself) he would not take $1,000 for the lot .
“I told him,” plaintiff said, ”1 could not get. the grant myself, 
because I had another lot, and after this he paid me $175 and he is 
still living on the lot.” He told Momeault what he would have 
to do to make application when he sold him the improvements.
The agreement entered into at the time and signed by Momeault. 
which is Ex. “C” in the case, and dated May 8, A.I). 1017, com
mences: “Whereas 1 have this day purchased by quit-claim deed 
improvements on Lot No. 17, Range 17, etc.” It is clear, there
fore. that all that the plaintiff agreed to sell, and that all the 
defendant undertook to buy was the powwwion of and the improve
ments upon the lot, which improvements had been obtained from 
Gallipault.
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I have no doubt whatever, under the authorities, that this

!>vbe trial Judge was right in so deciding, even though the plaintiff had 
«NEACLT no t'tle to the lot and could not obtain a grant of the same. 

■---- The authority quoted by McLatchy, J., to the effect that alienasen, C.J. . . ... , . . , .
a party in possession of real estate, claiming in good faith son*
interest therein, surrenders the same to the owner, in consideration
of receiving from said owner his promissory note, the surrender of 
possession is a sufficient consideration for the note, and that a
quit-claim deed of land without reference to the character of the 
title is in the absence of fraud a valuable consideration for that, 
promise is undoubtedly sound. But it is contended that the con
sideration was illegal, and that sec. 9 of eh. 24, C.S.N.B. 1903, 
provides that

No claim for improvements by any allottee whose lot is forfeited shall 
be allowed, except for buildings, the reasonable value of which shall for two 
years be a charge upon the lot, and shall be paid for by any other iterson 
applying therefor within that time before such lot shall be allotted to such 
applicant.

And secs. 1 and 2 of ch. 25, which provide for the survey and 
division of Crown Lands into lots for settlement, and that such 
lots so surveyed and laid off, and all other lota of Crown land 
which have been surveyed and are eligible shall be reserved for 
actual settlers, and shall not lie disposed of to speculators or fur 
luinltering purposes, support that contention.

Having reference to these sections, the contention is. as 1 
understand it, that the lota were lining used by Duliè for k]wu- 
lative purposes, but I cannot take this view of the case, (lallipnult 
had made actual and valuable improvements on the lot. These 
improvements and the possession had been acquired by Dubè, 
for valuable consideration, and he further worked upon it and 
subsequently sold the improvements to Momeault, it is true for a 
larger sum than he paid; but this seems to me to lie a fair business 
transaction, and I cannot see in it any evidence of speculation or 
that the land was lieing disposed of for lumbering purposes.

At the time of the transaction Dubè was the owner of a granted 
lot from the Crown, and it is distinctly provided that lieforv any 
person shall be allowed or assigned any land under the provisions 
of the Free Cranta Act, he shall make affidavit that he has no real 
estate, and therefore Dubè, being the owner of real estate, could
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never have obtained, the grant from the Crown of the land and 
interest which he acquired from (iallipault, and it is contended 
therefore the whole transaction was illegal. This point might lie 
well taken had Dubè sold the land to Momeault, but according 
to the evidence he did nothing of the sort, simply selling the 
improvements, and it was then up to Momeault. if he could do so, 
to obtain a grant from the Crown. This point was clearly con
sidered between the parties at the time of the sale, and the following 
agreement was entered into:—
Restigouche County 88 :

Whereas I have this day purchased by quit-claim deed the improvements 
on Lot No. 17, Range 17, Hacen Settlement, from Arsène Dubè, of Anderson, 
Parish of Grimmer, in the County aforesaid; And whereas 1 have this day 
signed five notes payable to the order of the said Arsène Dubè for an amount 
of $600, in payment of same. Therefore I, the undersigned, agree and promise 
to make application for the said lot personally and as soon after notice being 
given to me by the said Arsene Dubè and my failure to do so when requested, 
the said Arsene Dubè will have good and lawful right to sue for the payment 
of the said notes at maturity and if he could shew prouves that the said lot 
was not approved to me through my own fault or neglect.

Signed with my hand and seal and dated this 8th day of May, A.D. 1917.
In the presence of

his
(Signed) Phileas Arsenault, (Signed) Maxime X Momeault (L.S.)

J.P., Co. of Restigouche. Mark

N. B.

sTc.

Morneault.
Haeen, CJ.

At the trial the Royal Gazelle was put in evidence, shewing 
that this lot had l>een approved to Maxime Momeault, the 
defendant. The Gazette was dated December 19, 1917.

Dealing with this agreement McLatchy, J., says:—
There was placed in evidence at the trial a paper writing under seal 

signed by the defendant (Ex. “C”), and it is contended by the defendant 
that the plaintiff failed to comply with certain conditions set forth in said 
Exhibit “C;” that these conditions are conditions precedent to the right of 
action by the plaintiff, and hence the plaintiff must fail in this action. I 
am not quite certain what was intended by this agreement, but I do not 
construe it in accordance with the contention of the defendant.

In the defendant's factum his contention is thus stated: By Exhibit 
“C" placed in evidence the defendant agreed to make application for the lot 
personally, and in the event of the defendant neglecting to make such appli
cation and after receipt of notice from the plaintiff and his continued neglect, 
the plaintiff would have the right to compel payment of the notes.

The agreement, it is apparent, was made for the protection 
of the defendant, and while it is not very clear it seems to me that 
it was intended to convey the idea that if the defendant made 
application for the lot personally, aa he agreed to do, and failed
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to have it approved to him, that Dubè could only sue and recover 
for the notes if he could prove that the lot was not approved to 
Momeault through his own fault or neglect. In view of the fact, 
however, that it. was proved in evidence that the lot had leeo 
approved to Momeault by the Crown 1 adore the action was 
brought, I fail to see how it can in any way affect Dubè’s right to 
recover. If the plaintiff should fail to recover the result would le 
that Momeault would obtain without any payment whatever 
improvements in the property for which he agreed to pay $4MMl 
and which he valued, as appears by Dubè’s evidence, at the sum 
of $1,000.

In my opinion the Judge of the Hestigouche County Court 
was correct in the conclusion at which he arrived, and the appeal 
should be dismissed with costs. Appeal dismissed

SCHMIDT ▼. WILSON and CANHAM Ltd.
Ontario Su /trente Court, Appellate Division, Atuloek, C.J.Ex., Sutherland.

Kelly and Alasten, JJ. September H, 1920.

Contracts (§ IV A—329)—For sale or New Zealand pelts—Embargo hy 
New Zealand Government—Svspension or contract—Failure 
TO REPUDIATE DURING TIME EMBARGO IN FORCE—BREACH—I ) \\l-

A memorandum signed by the defendants to sell or confirm a sale of 
a number of New Zealand pickled pelts contained the following clause 
“All contracts made contingent upon onuses beyond our control,” ami 
having failed to supply a balance of the pelts, the defendants con’end ml 
that by reason of an embargo the contract was nut an end to, and they 
were ent itled to repudiate further performance. TheCourt held, affirming 
the decision of the trial Judge, that the contract was not annulled but merely 
suspended by the embargo, and that the defendant s should have wait ml a 
reasonable time before repudiating the contract, also that the defendant! 
were bound to use their best endeavc
Minister of Customs.

vours to obtain the consent of the 
That the defendants did not repudiate the con

tract while the embargo was operative and through tl eir inaction allowed 
iicellation or repudiation to slip. That the 

lint iff would have had to
their opportunity for cancellation or répudiât!
measure of damages was the price which the plait__  ______ __
pay in New Zealand at the date of the repudiation of the contract

Appeal by the defendants from the judgment of Logie. J., 
(1920), 47 O.L.R. 194. in an aetion on a contract to deliver New 
Zealand pelts. Affirmed.

R. McKay, K.C., for appellants.
T. ft. Ferguson, K.C., for respondent.
Sutherland, J.:—Appeal from the judgment of Logie, J., 

reported in (1920), 47 O.L.R. 194, where the contract is set 
out and the relevant facte are fully dealt with. The contract is
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one between the plaintiff, earning on business at Buffalo, New 0?<T- 
York, with the defendants, at Toronto, for the sale by the latter H. C. 
to the former of “10,000 down C.M.C. and/or C.F.M. New .samer 
Zealand pickled pelts.” The defendants' signed memorandum 
to sell or confirm a sale contains the following clause: “All con- ('anbam
tracts made contingent upon causes lieyond our control." The l,TP' 
defendants having failed to supply a balance of .3,313*4 down suthwu*d. I- 
pelts, this action was begun for damages for their failure to fulfil 
their contract. The defendants’ contention is that hv reason of an 
embargo the contract was put an end to, and they were entitled to 
repudiate further performance.

The following are certain relevant findings made by the trial 
Judge (47 O.L.R. at pp. 198, 199):—

“The writ of summons herein was issued on the 7th April, 1917.
No evidence was offered as to whether this order in council was in 
force at the date of the issue of the writ; but, by the evidence of 
Craig, Assistant Comptroller of Customs at Wellington, it appears 
that from the 1st March, 1916, to the 23rd May, 1916, from the 5th 
June to the 7th July, 1916, and from the 5th Septemlier, 1916, to 
the 30th June, 1917, all applications to export pelts to the Vnited 
States were granted, provided the conditions as to consignment 
and nature and origin of pelts were complied with.

“According to a list furnished by this witness, permits for 
exportation of pelts to the United States of America, consigned to 
the plaintiff, issued to the defendants, were granted up to the 
30th June, 1916, and no written applications of the defendants for 
excitation of pelts to the United States were refused between 
the 1st March, 1916, anti the 30th June, 1917, though he states that 
it is possible that during the periods when the issue of permits was 
suspended the exporters were orally informed that it was useless 
to forward applications for permits, as shipments could not then 
be allowed; and this witness further states that, except during 
the period of absolute prohibition of exportation to the United 
States, he has no reason to believe that application from the 
defendants would have been refused, provided that the conditions 
governing exportation were complied with.

“From the 24th May, 1916, to the 7th July, 1916, it was not 
possible, except for the concession made in respect of the ‘ Niagara ’
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shipments up to the 9th June, to obtain permits for the export to 
the United States of America of pelts weighing 34 lbs. per dozen 
or under.

“I think the fair inference to be drawn from a careful reading 
of McCartney's evidence is that after the 24th May, 1916, with 
the exception of the consignment referred to in his letter of the 
25th Ma>, he made no application for export on the plaintiff's 
account, nor did he inquire as to the probable duration of the 
prohibition or embargo so-called."

Three main points were pressed upon the appeal. The first 
was, that the trial Judge had erred in finding the relation between 
the plaintiff and the defendants to be that of vendor and purchaser, 
instead of principal and agent. I think it clear, having regard to 
the written terms of the contract, and the correspondence which 
followed, that the defendants must be held to have contracted as 
principals with the plaintiff.

The second point was, that the plaintiff, by his own conduct 
and acts prior to the raising of the embargo, treated the contract 
as at an end, and in consequence is "precluded and estopped" 
from claiming any right or privilege thereunder. Whatever the 
effect might have lieen had the defendants—after some time had 
elapsed and the dilatory effect of the embargo on their shipments 
become apparent—notified the plaintiff that they had bought 
some pelts on account of the contract, which they would hold, 
and were in a position to buy the balance, provided the plaintiff 
would agree to pay for the same under the terms of the contract 
and accept delivery when the embargo should be raised, alleging 
its operation and effect to be something beyond their control, 
but if the plaintiff would not agree to this would treat the contract 
as at an end, they did not pursue this course. In their letter of 
the 8th June, 1916, to the plaintiff, they say: “We might add that 
New Zealand advise they are completing your contract by the 
8. 8. Niagara, which is just leaving New Zealand.” In their 
letter of the 16th June they were asking the plaintiff to extend 
the expiring date of their last credit, giving as a reason that they 
had "not been able to ship these pelts as quickly as” they "expect
ed, mainly through the difficulties one has to contend with in 
connection with the embargoes and restrictions that our Govern
ment in New Zealand has put on the export of all hides and skins."



55 D.LJI.I Dominion Law It prom s. 519

The plaintiff had been pressing for a completion of the delivery 
of the pelts in question, and intimated that any charge for cables 
m connection with an extension of credit should be larme by the 
defendants. In a letter dated the 17th June, the defendants say: 
“Answering your favour of the 16th re extension of credit, would 
say that we were advised by New Zealand that your order would be 
completed by this l>oat, but unfortunately circumstances have 
arisen over which they had no control, so that they were unable 
to do to. We quite admit that it is no fault of yours that the 
credit has to be extended, and neither is it any fault of ours that 
we have to ask you to do this, Irccause the war conditions seem 
to raise something fresh every day or two, which importers and 
exporters have to comply with. However, under the circum
stances, we are quite willing to bear the cx|rensc of cabling out this 
extension, and we will accept your debit note for cost of same."

In a letter of the 7th July, the plaintiff expresses surprise at the 
small quantity of stock in the 8. 8. Niagara, which had recently 
arrived at Vancouver, and intimated that he had no reason to 
doubt but that the shipment on that l>oat would be sufficient to 
“clean up the lot, whereas it just alwut accounts for delivery of 
two-thirds of the order."

In reply to this, the defendants, in a letter dated the 13th July, 
state: "We quite admit that you liave reason to complain aliout 
the slow manner in which the pelts we liave on order for you are 
coming forward, but we regret to nay that we hove considerable 
difficulty in obtaining permits to ship. We are doing the very 
best we can under the circumstances. In fact, if we cannot 
obtain permits to ship, of course you will understand we will not 
be able to complete your order. However, you may rely" upon 
us doing the very beet we can under the circumstances." Again 
in their letter of the 12th September, 1916, to the plaintiff, they 
say: “Referring to the visit of your Mr. Wind, we took up the 
matter of the lialance left on the contract for pelts, but we are 
afraid that we are quite unable to do anything at the moment, 
as at present New Zealand has put an embargo prohibiting the 
export of hidea and calfskins out of the country." They were 
treating the contract not as annulled, but as suspended: Andrew 
Millar <t Co. Limited v. Taylor <fc Co. Limited, [1916] 1 K.B. 402.
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As a matter of fart, on that date the absolute embargo had 1 x-cn 
S. C. “lifted,” as the trial Judge pointed out in his judgment. The

S hmidt Toronto office of the defendants was apparently not aware of this
*'■ at the time.

S ILSON AND
Canham In his letter of the 28th Octolier, the plaintiff says to the 

l'TP defendants : "We understand that all embargoes covering pickle 
^k"***1*-skins out of New Zealand are now removed, and, therefore, would 

thank you to let us know what the prospects are of receiving the 
balance still due us on the contract.” On the 9th November, he 
wrote them agaii, referring to his last mentioned letter, and 
adding that in the meantime he had “not as yet lieen favoured 
with a reply,” and also requesting to know what the defendants 
“are doing towards having our order completed." On the lllth 
November, the defendants wrote in answer: “Regarding the 
balance of the lamb pelts which we were unable to ship on account 
of the embargo, we scarcely know what to say about this, and we 
are sending your letter to New Zealand. In the first place, we 
would jioint out that we were unable to complete this contract on 
account of conditions which were quite beyond our control. No 
doubt, under these circumstances, our New Zealand office will 
have looked upon this contract as completed. However, we are 
putting the matter before them and will write you when we have 
more information.” Then, as the trial Judge points out, the 
plaintiff cabled the defendants in New Zealand : “Telegraph when 
you are likely to ship. Insist on fulfilment of contract.” Ami 
in answer the defendants cabled, on the 29th December: “Refer 
you our Toronto house. They are handling matter.”

On the 2nd January, the plaintiff wrote the defendants as 
follows: "We have just received a cable from Auckland, in which 
we are advised that the matter of our notice of insistence on the 
delivery of the lamb-skins on our contract with you, which up 
to date have not been received, has been referred to you in Toronto, 
as the parties who have charge of the transaction and arc caring 
for details. We would, therefore, again address to you direct 
the inquiry as to what you propose to do in the matter, and when 
the stock will be shipped. We have already been handicapped 
considerably in our dependency on your shipment of these skins 
to take care of business for which we have booked orders, and it is 
important that we should know definitely when we may look fur 
your fulfilment of the contract.”
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It was only on the 3rd January, 1917, in their reply to this 
letter, that the defendants took the definite, firm, and final 
position that they would not complete the contract. After 
id vert in* to former correspondence, they say: “As ;,ou will 
notice, our contracts are all taken subject to conditions beyond 
our control, so that, while we regret the circumstances, we arc 
quite unable to do anything further.”

They did not repudiate it while the embargo was operative, 
nor until some time after it had been lifted. I agree with the 
opinion expressed by the trial Judge as follows (47 O.L.R. at p. 
200): "The defendants, through inaction, allowed their oppor
tunity for cancellation or repudiation to slip. It is therefore 
needless to speeulate upon what would have l>een a reasonable 
time within which the defendants might have repudiated the 
contract during the period in which the absolute embargo was in 
force.”

He further finds that there was a duty on the part of the 
defendants to use their best endeavours to obtain the consent of 
the Minister of Customs to permit the shipment of the pelts, and 
comes to the conclusion, apparently well warranted by the evidence, 
that, except during the period of absolute refusal to grant permits, 
permission would not have been refused had such application 
been made: In re Anglo-Russian Merchant Trader« Limited and 
John Bali <fc Co. (London) Limited, [1917J 2 K.B. 679.

The third point to be considered is as foliotes : that the date 
fixed by the trial Judge is an erroneous one.

It was argued that if any breach of the contract occurred it 
must be held to have been on the 16th August.

I agree with the trial Judge that the breach occurred when the 
defendants definitely repudiated the contract, namely, the 3rd 
January, 1917 ; that it occurred at the place whfcre the vendor was to 
deliver the goods on board ship, which was Auckland, New Zealand ; 
and that the measure of damages was, therefore, what the plaintiff 
would have had to pay for pelts in New Zealand on that dale.

On all gounds, I would affirm the judgment and dismiss the 
appeal with costs.

Mulock, C.J. Ex., agreed with Sutherland, J.
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Masten, J.:—This is an appeal from the judgment of Logie, J,, 
dated the 8th March, 1920, whereby he declared that the plaintiff 
was entitled to recover damages from the defendants for breach 
of the contract in the pleadings mentioned, and referred it to the 
Master to ascertain the amount of the damages.

Three main questions were presented for consideration:—
First, were the defendants vendors or were they brokers?
Second, the contract being admitted and the failure to deliver 

to the extent of 3,313% dozen pelts, are the defendants excused 
from performance, by the embargo which took place, under that 
term of the contract which says, “All contracts made contingent 
upon causes beyond our control?”

The third point presented for consideration is the question of 
damages.

The facts are fully and accurately stated and the law discussed 
and applied by the trial Judge, with whose judgment, as well as 
that of my brother Sutherland affirming it, I fully agree.

It seems to me immaterial to determine whether the relation
ship of the defendants to the plaintiff was that of vendor or that of 
agent. In either case the defendants purported to enter into 
a binding obligation to supply to the plaintiff 10,000 dozen 
pickled pelts. There is no rule or principle of which I am aware 
that precludes an agent from undertaking a binding obligation to 
fulfil his principal’s requirements to a specified amount on specified 
terms. Unless such an obligation is cancelled it remains in full 
force, and no act of the parties is shewn which would put an end 
to that obligation. While, therefore, I agree with the view which 
is expressed by the trial Judge, I think that the defendants would 
still be bound, even though they were agents and not vendors.

With respect to the second question, namely, whether the 
contract came to arf end under that term which provides, “All 
contracts made contingent upon causes beyond our control,” 
I agree with the views which have been expressed by the trial 
Judge and with his application of the law to the facts of this case. 
It seems to me, moreover, that, when the embargo was imposed by 
the New Zealand Government on the 24th May, 1916, the defend
ants were under obligation to deliver the balance of the 10,000 dozen 
pelts; it was uncertain how long the embargo would last; anil they 
had the choice from a business standpoint of two courses : either to buy
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the pelt* a» they were then doing in the market up to an amount 
sufficient to fill the contract and keep them ready for shipment 8. C. 
on the chance that the embargo would lie lifted, or they might Schmidt

adopt the course of ceasing at once to buy, and, if the embargo »•_ , , , , , , Whim ami
was lifted within such time as the contract remained in force, Canham

the)- would be under obligation to pay damages or buy in the New 
Zealand market as best they could at that time. lwtatad-1

The defendants adopted the latter course, but they did not 
follow it up by notifying the plaintiff that they repudiated any 
obligation to fill the contract, on the ground that it had liecome 
impossible of fulfilment by causes beyond their control; at least 
they waited until January of 1917 before sending such notification, 
and meantime the embargo had been lifted. This is not, in my 
opinion, an adequate answer to the argument put forward on 
behalf of the plaintiff that the market for these pelts closed in 
July of 1916.

With respect to the question of damages, 1 agree with w hat has 
been said by the trial Judge, and would only note, in support of his 
statement (47 O.L.R. at p. 202), that the rule that “the measure 
of damages is the price which the plaintiff would have had to pay 
in New Zealand at the date of the repudiation of the contract by 
the defendant*," has been recently applied by the Second Divisional 
Court in the case of Merrill v. Waddell (1920), 47 O.L.R. 572,
54 D.L.R. 18.

The appeal should be dismissed with costs.
Kellt, J., agreed that the appeal should be dismissed.

Appeal diemiescil.
kelly. >.
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ALTA. REX ». HARTFEIL.
sTc. Alherta Suieeme Court, Appellate Dirixion, Haney, CJ., Stuart, Htel\ M'ii4 

and Ives, JJ. December 10, 19tO.

1. Internal rev knur (| I—10)—Offence under 8 ec. 180 or Inland
Revenue Act, R.8.C. 1906, cm. 51—Jurisdiction or Maoihikrial

The discretionary amount which may be imposed under roc. 1M) of 
the Inland Revenue Act, R.8.C. 1906, ch. 51, and the absolute nn.mmt 
which falls automatically upon the accused under sec. 181 is one penalty 
or forfeiture which could l>c recovered in the same proceetling, the total 
amount or value of which is over 1500, and the Magisterial Court dt Mg- 
nated by clause (6) of sec. 132 has no jurisdiction overall offence against 
sec. 180.

[Hex v. Sckmolke (1919), 14 Alta. L.R. 601, not followed.]
2. Courts (| V A—297) --Overruling decision or same Court- Stmjf

dkisis.
If a majority of the Supreme Court of Alberta, sitting a* a Court of 

five Judges in a criminal case, is of opinion that the Ap|iellate Division, 
sitting as a Court of three Judges, has given a decision erroneous in 
principle Iwcause it considered itself bound by a decision in another 
Province, the Court is justified in reversing such decision.

[Review of authorities.]

Statement. Appeal by defendant from an order of Hyndman, J., refusing 
to quash a conviction for breach of the Inland Revenue Act, 
R.8.C. 1906, ch. 51. Conviction quashed.

H. R. Milner, for appellant; H. L. Landry, for the Crown.
Harvey, CJ. (dissenting) :—The immediate issue in this case is 

whether a fienalty or forfeiture to which the defendant is clearly 
liable .can lie enforced in proceedings before a magistrate or 
whether the proceedings must tie taken in a higher Court.

In my opinion the incidental question which arises whether 
this Court should consider itself tiound to follow a previous 
decision is of much greater consequence to the due administration 
of justice.

Rex v. Schmolke (1919), 14 Alta. L.R. 601, is a unanimous 
decision of this Division which held expressly that a magistrate has 
jurisdiction to impose a penalty under sec. 180 of the Inland 
Revenue Act, R.8.C. 1906, ch. 51, and inferentially that he has 
jurisdiction to enforce the forfeiture under sec. 181 if the amount 
of such forfeiture does not exceed $500. It did not so deride 
liecause it considered that to be a proper construction of the Act. 
but because several years ago a Court of co-ordinate jurisdiction 
in respect to Dominion legislation, via: the highest Court of the 
Province of Nova Scotia had so held in Rex v. Brennan (1902), 
6 Can. Cr. Cas. 29, 35 N.8.R. 106.
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There is no statutory provision requiring this Court to follow 
its own decision nor for that matter those of any other Court, but 
it has been its uniform practice since it was established to consider 
itself I round by its previous decisions with the single exception 
of the case of In re Liquor License Ordinance; Finselh v. ltyley 
Hotel Co. (1910), 3 Alta. L.lt. 281, in which the Court by a majority 
of two to one allowed an appeal and at the same time refused to 
follow a previous unanimous decision. The ground for taking 
this action was that in tliat particular case our Court w as the final 
Court of Appeal and the former decision was erroneous. Both 
of these grounds were promptly removed by the Supreme Court 
of ( anada which granted leave to appeal and unanimously reversed 
the judgment.

In Trimble v. HiU (1879), 5 App. Cas. 342. at 344, the Judicial 
Committee of the Privy Council declared that all the Courts in 
England arc bound by a decision of the Court of Appeal “until a 
contrary determination has been arrived at by the House of lairds.”

In Stuart v. Hank of Montreal (1909), 41 ('an. S.C.K. 516, the 
Supreme Court of Canada had to consider whether it should 
consider itself Imund by a former decision of its own and there was 
no dissent from the view that it should do so. Duff, J., at 535, 
said:—

This Court is, of course, not a Court of final resort in the sense in which 
the House of Lords is, because our decisions are review-able by the Privy Council ; 
but only in very exceptional circumstances would the Court of Exchequer 
Chamber or the laud Justices, sitting in appeal (from which Courts there was 
in appeal as of right to the House of Lords), have felt themselves at liberty to 
depart from one of their own previous decisions. Tliat is also the principle 
upon which the Court of Appeal now acts: Pledge v, Carr, [189fi| 1 Ch. 51; 
sad the Court of Ap|)eal in any jirovince where the basis of the law is the 
common law of England would act upon the same view. Quite apart from this, 
there are, 1 think, considerations of public convenience too obvious to require 
statement which make it our duty to apply this principle to the decision of 
this Court.

It must be quite apparent that if the Court does not shew 
respect for its own déridions it can hardly be surprised if no one 
else does. It throws the door of uneertainty wide open and every 
counsel not satisfied with a decision ran come back and demand a 
ie-argument of the whole question. It leaves a trial Judge in the 
uncertain position of not knowing whether he should art on his 
own judgment rather than follow a decision of this Division, which 
this Division on appeal from him may itself refuse to follow.

ALTA.

8.C.

Rex

Hakteeil.

Harvey, CJ.



526 Dominion Law Reports. [55 D.L.R.

ALTA.

iTc.
Rex

Habtebil.

Harvey, C.J.

These are matters of such great public convenience that they 
have a most im]X)rtaiit ltearing on the due administration of justice. 
In the ease last referred to (41 Can. 8.C.R. 516), Anglin, J., makes 
a somewhat exhaustive reference to the cases on the subject and 
concludes from the more recent ones that a Court is bound by it> 
previous decisions aml adds, at p. 560: “Solely bccaune I am con
vinced that the present case falls within the principle of the 
decision in Car. v. Adorns (1904), 35 ('an. 8.C.K. 393, and because 
I consider that that decision binds this Court, I would allow the 
appeal, etc.”

As he points out, in Pledge v. Carr, [1895J, 1 Ch. 51, the caw 
referred to by Duff, J., Lord H creche 11, L.C., at 52, said: “We 
cannot overrule Vint v. Padget (1858), 2 De (i. & J. 611, 44 K.R. 
1126, for that was the decision of a Court co-ordinate in juris
diction with ourselves,” and the appeal was dismissed solely on 
that ground. It might l>e thought that a Court of Final Appui, 
which could not lie set right by any other Court, might adopt a 
rule different from that of an intermediate Court of Appeal whose 
judgment, if wrong, could lie reversed on appeal, but in Loudon 
Street Tramway* v. London County Council, [1898] A.C. 375, the 
House of Lords held that its decision on a question of law was 
conclusive and binding on it in subsequent cases. Lord Halsburv, 
L.C., who delivered the judgment, which was concurred in by all 
the other I»rds, stated, at p. 379:—

My Lords lor my own part, I am prefiared to eay that 1 adhere in tenue 
to what lias been said by Ixml Campbell ami assented to by Ixml Weneleydsle, 
Ixml Cranworth, Ixml Chelmsford and others, that a decision of this House 
once given upon a point of law is conclusive upon this House afterwards an<l 
that it is impossible to raise that question again as if it was re* integra and 
could be reargued anti so the House be asked to reverse its own decision.

And further, at p. 380:—
My Ixirds, it is totally impossible as it apjiears to me to disregard the 

whole current of authority upon this subject, and to suppose that what some 
people call an “extraordinary case” an “unusual case,” a case somewhat 
different from the common, in the opinion of each litigant in turn, is sufficient 
to justify the rehearing and rearguing before the final Court of Appeal, of a 
question which has been already decided. Of course, I do not deny that caw 
of iixlividual hardship may arise and there may be a current of opinion in the 
profession that such and such a judgment was erroneous; but what is that 
occasional interference with what is perhaps abstract justice as comparée! with 
the inconvenience—the disastrous inconvenience—of having each question 
subject to being re-argued and the dealings of mankind rendered doubtful by 
reason of different decisions, etc?
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It «roms to ini' clear that unless this ( 'uurt intends to cstalilihh 
s new principle of decision for itself it must follow its previous 
divisions unless, of course, it is shewn that some division or some 
provision of law has I sen overlooked in whieh ease, as lord 
Halsliury |mints out, it would not lie correcting a mistake of law- 
hut one of fact.

Whether the reasons on which the judgment in Hex v. Sdmolkt 
was foundeil seem to la- sufficient would appear to lie unim|iortant 
though they have, in addition to the authority of our own division 
cited, also the support of decisions of other Provincial Courts of 
Appeal, sec Hex v. Lee Racy'(1907), 15 O.L.It. 23.), and Hex. v. 
Sam Jon (1914), 24 Can. Cr. Cas. 334, 20 B.C.R. 549.

Kor the reasons 1 have stated 1 think the division of Hex v. 
Schmolke should lie followed from which it results that the |ienaltiee 
and forfeitures under sees. 180 and 181 are recoverable liy different 
proceedings and that the magistrate hail jurisilirtion to make the 
order of forfeiture under sec. 181 if the amount did not exceed $500.

The order is l>ad in form and in sulistance. In form it is a 
conviction whereas it should lie only an ordei of forfeiture. It is 
Isul in sulistance in that it adjudges impiisonment with liunl 
laliour, hut these are Imth matters which may tie amendisl on 
certiorari proceedings where the liability is clearly established as 
is the case here. The section declares the amount of the forfeiture 
should lie double the amount of license duty whieh should have 
been paid. Now the defendant never wanted a license and the 
Act dois not require anyone to pay any license fee for any license 
he does not wuyit and, therefore, we can hardly say that there is 
any license fee which he should have paid.

There is a rule of construction, however, that notwithstanding 
the carelessness or ignorance of draftsmen the Couit must try to 
give some sensible meaning to a legislative enactment and 1 cannot 
we that any sense whatever can lie given to this sect** unless it 
means the license fee which, if it hail l wen paid, would have 
tendered the Act legal and not subject to a penalty under ace. 180. 
Bouble that license fee would not exceed $500 and. therefore, 
the magistrate had jurisdiction.

1 would, therefore, direct that the onler Is- amended as almve 
indieaUvi and subject thereto that the ap|>cnl lie dismissed with
out costs.

ALTA.

8.C.
Rex

Hastekil.

Harvey. CJ.
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Stiwt, J.

Sir ART, J..—Assuming that a majority of this Court sill in* 
as a Court of five Judges upon a re-argument after a first argument 
lief ore only three Judges is of opinion that the decision of the 
Appellate Division, sitting with three Judges, in the case of Utz 
V. Schmollcr, 14 Alta. L.R. 001, was erroneous in principle, it 
becomes a very grave question to consider whether we should 
consider ourselves liound by that previous decision.

There are still some unfortunate features in the case one of 
which is that even u)ioii the re-arguinent liefore five Judges the 
very question whether the ( 'ourt should hold itself I round by Itez 
v. Schmolkr was not squarely faced at least by counsel and there 
was little if any argument uiron it. This was perhajis to some 
extent due to a mistaken delicacy on the part of counsel und 
possibly to some extent also on the part of the mendier* of the 
Court.

In the circumstances 1 can only take what 1 conceive to lie the 
pro|ier course in fairness to the appellant, the accused, and to 
the Crown. That course is simply this. Not having heard an; 
argument, advanced which leads me to alter the opinion 1 expressed 
in my judgment in Hex v. Schmulke, 31 Can. Cr. Cas. 3!l.'i, 14 
Alta. L.R. 485, which the Ap|iellate Division reversed, 14 Alta. 
L.R. <101, and observing front the judgments of the other mem I en 
of the Court, except Harvey, CJ., which judgments 1 have hud the 
opportunity of reading, that they arc of opinion that the vie» I 
expressed was correct, 1 must face myself the question whether 
in all the circumstances this Court as constituted for this ik'i isiim 
should or should not hold itself I round by the previous decision.

Having long since reached the proverbial third stage in » 
Judge's concern about tk validity of his own decisions, I feel 
fairly able to discuss the. application of the principki of shirt ihritir 
to the present situation with some degree of detachment.

That principle is discussed at length in 15 Corp. Jur.at pp.'.illi 
el teq., and also in Bou t ier’s law Dictionary, vol. 3, p. 3118, and 
in 1’olloek on Jurisprudence, 3rd ed. (1911), 319 et teg. It wait 
also very fully discussed by Anglin, J.,in Stuart \.Hank of Mioitnal, 
41 Can. 8.C.R. 516.

1 gather from the authorities that concern as to the scope of 
the principle has lieen practically confined to civil cases. In 
Stuart v. Honk of Montrent not a single criminal case is rofernd to.
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And the general principle Neeme to nut mainly upon the deniraliility MJtk. 
of giving certainty to the property and contractual right* of parties 8. C. 
who may have, upon advice of their solicitors, acted U)>on the faith 
of a decision. See also oheervations of Jcseel, M.R., in hi re 1 
Hallett't Ettate; Knalchbull v. Hallett (1880), 13 C'h. I). (19ti, at 'evrau- 
729-30. '•

In the next place 1 would refer to the opinion of licet, < J., 
in Nation v. Couic (1827), 4 Bing. 234, at p. 241, 130 K.R. 759. 
where he said:—

If our predecessors have given no reasons for their judgment or flic reasunr 
given for conflicting judgments are equally unsatisfactory we are put to Unit 
construction on the statutes which our own unfettered judgment induces us 
to think the Legislature intended should be put upon them.

1 hasten of eouree to say that them were reasons given for the 
decision in Hex v. Schmolke, hut those wen- not reasons ufton the 
mérita. The Court there did "ot announce its own independent 
opinion upon the projicr construction of the statute but gave as 
its reason for its decision the propriety of following the decision 
of two out of three Judges in Hex v. Hminan, 6 Can. Or. Cas. 29, 
35 N.8.R. 106, a Nova Scotia rase. Rut in that derision tire two 
Judges gave practically no nuisons for their decision.

So that we certainly have not here any division given ilelilvr- 
atrly and upon carefully stated reasoning other of course than 
that of the desirability of uniformity in dormions u|»n criminal 
law throughout Canada.

For myself 1 cannot hut fini extremely isutsimiatic about the 
possibility of this lieing brought al out (otherwise than by legis
lative direction to do so) by means of Provincial Courts of t 'riminal 
Appeal following previous decisions of the t 'ourta of other l*rov- 
inces. The Ontario Court of Ap|ieal in Hex v. O'Meara (1915), 
25 D.L.R. 503, 25 Can. (>. Cas. 16, 34 O.L.R. 467, flatly refused 
to follow our Appellate Division in Hex \. Stubli* ( 1915), 25 D.L.R. 
424, 24 Can. Cr. Css. 303, 9 Alta. L.R. 26. and I doubt if eastern 
Courts of Ap|>eal will generally be found very ready to low to 
decisions from the West.

When this Appellate Division is presented with an indciiendent- 
ly reasoned decision of its own in a criminal ease and is asked to 
overrule it I think it will lie found to lie a very extreme and 
exceptional case in which it will be induced to do so. And yet in 
criminal matters I cannot absolutely exclude from my mind the
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*^TA. possible propriety of doing so. With such a situation I prefer 
8. tv to lirai wlien it is presented. But such a situation is not, I think.
n„ prrsmti-d to us in this present case.

I think it piTtinrnt also to refer to the decision of the Knglish 
Court of A|>peal in Heçina v. Edvard» (1884), 13 Q.B.D. ,ri86. 

***** J whi‘re that Court overruled He Edmundton (1851), 17 Q.B. fi", 
117 K.R. 1207, a decision of the Court of Queen's Bench en liant 
in a rase in whieh there was no appeal from that Court. Un it. 
M.R., said, at p. 590:—

For I do not think that the rule in applicable whieh often novel'll* nr in 
not overruling decisions of many years standing, on whieh persons may often 
have acted in making contracts or otherwise. Where the decision is really 
one as to the jurisdiction at another Court there seems to me to be no remain 
why, at any distance of time, a Superior Court may not overrule it.

The point involved hen- is one as to the jurisdiction nf an 
inferior Court.

In addition to those considerations I think some weight should 
he given to the circumstance that the Court in the present instante 
is romixwed of five Judges whereas in Hex v. Schmolke it was com
posed of hut three. In 15 Corp. Jur., p. 939, it is said : “ In rase of 
a conflict Ix'tween a derision rendered by all the Judges constituting 
a Court and another decision rendered by the Court when less than 
all the Judges were sitting the decision tendered by all the Judges 
will prevail."

Of course that passage refers to the necessity of a later clnit* 
in a third case lietwoen two previous conflicting decisions. Hut it 
suggests to my mind this consideration. The Apixllato Division 
of this Court, as the statute stands, is not a separate Court hut 
merely, I think, the statutory delegate of the whok> Court for the 
purpose of apiiesls. The statute says that we shall chtswe four 
of our numlsir “to constitute the Appellate Division" (are. 30). 
I am inclined, therefore, to think that, when we find five Judges 
sitting, I sing practically as many of all the Judges of the Court 
as could conveniently lie assembled, there should lie less hesitation 
in overruling a previous decision of time Judges particularly 
where no property or contiactual rights are concerned, when' the 
previous (kx-ision is wry recent and where there were no eon- 
side red opinions given on the merits but a simple adoption, for 
reasons which cannot of course bo looked on as other than s 
praisewot thy attempt to get uniformity of law, of a decision fmm 
another Province for which itself no reasoning was really advanced.
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And I feel the loss reluctance to take this mump liecause it 
rrelly docs not involve an implication that any very grave injustice 
was done to Schmolke in the other case. V|xin the facts he was 
undoubtedly guilty and if my judgment quashing his conviction 
had stood he could have lieen proceeded against in the Supreme 
Court by indietment where the total jienalt y could have lieen 
imposed. As it was, he got off w ith the lesser penalt y.

finally and with profound respect 1 cannot assent to the 
|>ro)iosition that the question of the jurisdiction of an inferior 
Court is a question of procedure only, which was the I «sis u|xin 
which the Court, in Kex v. Schmolke, 14 Alta. L.R. 1101. followed 
Ilex v. Hrennaa, tl Can. Cr. Cas. 20,35 N.8.H. 10ti. As Ritchie, J„ 
said in Keg inn y. Taylor (1870), 1 Can. 8.C.R. 65, at. 02:—

Procedure, in my o|iinion, is mere machinery for carrying on tlie anil, 
a net her in the Court appealed from or the Court appealed to, and for removing 
the rauae from the Court appealed from to the Court appealed to, but mit 
affecting the ree|ievtive jurisdictions of either Courts.

And Lord West bury in the House of lairds in AU'yX ,'rn'l v. 
SiUem (1804), 10 H. L. Cas. 704, at 720, Il K.R. 1200, said:— 

8u|ipoec the l-egialature to have given to either tribunal, that ia to the 
Court of the First Instance, and to the Court of Krrur or A|ipeal rea|iectively, 
the fullest |iower o' regulating its own practice or procedure. aueh power 
woukl not avail for the creation of a new right of appeal, which ia in effect a 
limitation of the juriadietion of one Court, ami an extension of thi jurisdiction 
of another. A power to regulate the practice of a Court dise not involve or 
imidy any (lower to alter the extent or nature of its jurisdiction.

Hence it seems to me that it is much more than a question of 
procedure that is involved in this case and was involved in the 
Hchmolke ease. 8o that I think there was manifest error in the 
irnaon which was in fact given for tlie decision in Kex v. Sehmolkt.

What is really suggested hen1 and in the Schmalke ease is that 
when two out of a quorum of three in a < ourt of ( 'riminal Appeal in 
one of the Provint*» have laid down without reasons a rule of law 
then all the other 30 or 40 Judge* of all the other Courts of Appeal 
in the other 8 Provinces even though they am firmly of opinion 
that the decision was wrong must follow it simply liecause those 
2 Judges hapiient-d to sjieak first and the point has not arisen again 
for some years. That is |lushing the nile of «fore définit to an 
alwtinl extreme in my opinion and I cannot go that distance. 
The decHon in Kex v. Schmolke was a derision, not so much Ujxin 
law, as upon comity, convenience and drsiraldc uniformity and 
for that very mason we am, 1 think, at liberty to question it.

ALTA.

STc.
Hex

Hartfkit 
Stusrt. J.
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Moreover, 1 doubt very much whether any Provincial Court of 
Criminal Appeal would lie so ready to forego it* own opinion and 
follow another l’rovincial Court if that meant the acquittal of an 
accuacd instead of a retention of a conviction. Being concerned 
with tho administration of justice and feeling grave responsibility 
a Court will naturally cling to its own view more rigidly where 
acquiescence in the views of others would mean setting some une 
free who it thinks should lie punished. This is I think exactly 
what happened in Hex v. O’Mearn.

It may of course still lie that 1 was wrong in my view in Rex v 
Schmotke, but I still adhere to that opinion and think that the 
penalty for the offence was more than $500, and that therefore 
there was no jurisdiction in the magistrate. The same question 
is really involved hero and 1 therefore think the appeal should In- 
allowed, but without costs, the judgment below sot aside anil the 
conviction quashed with costs.

Beck, J.:—The defendant was convicted of a breach of sit. 

180 of the Inland Revenue Act, R.S.C. lflOO, ch. 51, for unlawfully 
without a liccnso under the Inland Revenue Art having in he 
possession a still suitable for the manufacture of spirits without 
having giver notice thereof as required by the said Act. lie was 
lined $450 and costs $3.75.

Then an information was laid against him setting out the 
above-mentioned conviction and claiming that he “thereby became 
liable to forfeit and pay a penalty for the use of His Majesty 
amounting to double the amount of the license duty which should 
have been |>aid by him under the Inland Revenue Act, R.S.C. 
1906, ch. 51 sec. 181 enacting that

Every person who beciauee liable to a penally provided for in tin- last 
preceding eeutior Hindi, in addition thereto, torfeit and iiay, for the use of His 
Majesty, double tike amount of excise duty and license duty which should 
have been paid by hini under this Act.

The hearing took place before a police magistrate under the 
■upposed authority of sec. 132, clause (6), of the Inland Revenue 
Act, which enacts that

Every penalty or forfeiture incurred for any offence against the provisiuni 
of this Act or any other law relating to excise may be sued for and recovered 
or may be enforced: (a) before the Exchequer Court of Canada, or any Court 
of record having jurisdiction in the premises; or, (b) if the smount or valut 
of such penslty or forfeiture does not exceed five hundred dollars, whether 
the offence in respect of which it hss been incurred is declared by this Acl to
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be in indictable offence or not, by amnmary conviction, under Part XV. of the 
Criminal Code, before a Judge of a County Court, or before a police or atipeu- 
diary magistrate, or any two juaticea of the peace having juriailiction in the 
place where the cauae of persecution ariaca, or wherein the defendant ie nerved 
with proceæ.

The magistrate subsequently after a hearing onlererl the 
defendant "to forfeit and pay the aunt of *500 I sing tlouble the 
amount of the license duty which would have lieen payable under 
the said Act;” in default of payment forthwith the defendant 
was to l>e imprisoned for 4 "months at hard laltour.

A motion to quash on certiorari was marie to llynrlman, J., 
who diienisacd the application hut gave leave to up|ical.

Some of the questions involved have already lieen dealt with 
by this Court.

In Hexiv. Schmolke, 31 ('an. O. Cas. 305, 14 Alta. I..11. 485, 
Stuart, J., held that:—

(1) That tire words "if the amount or value uf such |icnrdty or forfeiture, 
in clause b. of see. 132 tinea not exceed $500" refer to the amount which the 
statute authorise a a punishment for the offence and not to the amount 
which ie actually imposed. (2) That the discret il. nan amount which may 
he imposed under eec. ISO itself and the alieolute sniount which falls auto
matically upon the accuaerl under sec. 1RI ia none the less one [renahy or 
forfeiture the total amount or value of whi-h is over $500. (3) That, therefore, 
the Magisterial Court designated by clause fli) of sec. 132 has no jurisdiction 
over an offence against see. 1N0: nnd expiesaeri the opinion, f4l That the 
tensity under sec. 180 and the arhiitional jennliy unrler see IK1 eoulri he 
recovered in the same proceeding.

The dcvinion of Stuart, J., wan curried to ap|s'ul.
The Appellate Division constituted of three menilrere nlhmed 

the ap|wal, 14 Alta. L.R. (101, following a decision of the Court 
en banc of Nova Scotia in Hex v. Hrcnnan, 6 Can. Cr. Cas. 211 
35 NJ4.lt. 106, also a Court constituted of three memliere, of 
whom however one dissented. The precise |*>int which scents 
to have Iteen tlccidetl in the Hrcnnan case and ujton which the 
Ap|wllate Division of tliis Court would seem to have baaed its 
reversal of the decision of Stuart, J., was that proceedings to 
recover the further penalty under see. 181 must lie the subject 
of a separate subsequent proceeding. The Appellate Division 
in the Schmolke case, 14 Alta. L.lt. 6(11, gives no indication of a 
careful and independent consideration of the |»ints involved, but 
expresses the ojiinion that Stuart, J., ought to have accepted the 
decision of the Nova Scotia Court in the Hrcnnan case, "following
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the opinion of this Division in Rex v. John Irwin Co. IM. (I'lldi. 
31 Can. Cr. Cas. 54, 10 Alto. L.R. 600, adding (14 Alta. L.R. at 
602): “In the last mentioned case we accepted and followed tlie 
decision of the highest Court of Saskatchewan upon a point of 
procedure under a Dominion statute,” notwithstanding that in 
the Irwin case a doubt was expressed as to the correctness of the 
Saskatchewan decision. But the decision in the Irwin case 
(14 Alta. L.R. at 601) was placed on the ground that it related 
“only to a matter of procedure and it is desirable that there should 
lie uniformity of interpretation of Dominion legislation” in such 
matters.

I was a party to the decision in the Irwin case. It was a 
question upon which much might be said for either view; it was 
treated as a matter of procedure only—wrongly, as I now think. 
In such circumstances, having no strong ojiinion against the 
opinion of the Saskatchewan Court, I was satisfied to follow it. 
I had no intention of going further.

I think that the question in the Schmolke case involved more 
than men1 procedure or at all events involved consequent vs of 
great moment and that consequently the attitude taken in the 
Irwin case ought not to have been adopted in the Schmolke case, 
but the question most carefully examined independently.

A long experience has led me to the conviction that, it is in the 
interests of justice to lie eareful to keep to the traditional law which 
limits the jurisdiction of inferior tribunals, especially justices of 
the peace and other magistrates, to the powers clearly conferred 
upon them, and which enables this Court to review their decisions 
so ns to prevent injustice, even where then- is jurisdiction. What 
we have to deal with here is a question of jurisdiction and not 
a mere matter of proccduie, and is unquestionably a matter of 
moment, and, as 1 think, the inqiortant right to appeal depends 
upon the result of our decision. My opinion. then. is that the decision 
of the Appellate Division in the Schmolke case, 14 Alto. L.R. 1*11. 
ought not to have been based upon the rule applied to a mere 
matter of procedure in the Irwin case; and that on the true con
struction of the provisions of the Inland Revenue Act, the decision 
of Stuart, J., was right, subject to this that the penalty or forfeiture 
provided for in sec. 180 not only might but in my opinion murt I* 
adjudged if at all as part of the punishment for the offence u|sm tiro
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original conviction and by the *ame instrument, and cannot lie 
adjudged in a separate proceeding. I find some statutes which 
expressly provide tliat a declaration of forfeiture may lie Made by 
ætiarate ami milwequcnt provision, but tlie Inland Revenue Act. 
contains no such provision.

Sitting as a memlier of the Aptiellate Division 1 repeat what I 
have said on more than one occasion that I feel bound not to 
refrain from expressing my real opinion upon questions of sul>- 
gtantial importai»» notwithstanding a decision of this Division 
to the contrary. My reasons for taking anil iiemisting in this 
position 1 set forth in Finteik v. Ryley Holt I Co., 3 Alta. L.R. 281 ; 
and quite recently in Rural Municipality of Shremixtorm y, 
Ret'fnUotr-f'riMinil (1920), 52 D.L.R. 200. at 274. 15 Alta. L.R. 
201. at 210.

Since I so expressed myself I have found further support for my 
position in a pronouncement of the Judicial Committee of the 
Privy Council, at least insofar as relates to decisions upon ques
tions involving the liability of persons to fictuilties.

In Read v. Hinhop of Lincoln, 118921 AX'. 044. at 054, 055, 
it is said :—

ALTA.

8. C.

Rex
v.

Haktpeh..

Beck. J.

Willi respect tu some of llie mutters whivli have been the subject of ilebatc 
in this u|ipeal, it him been strongly urged that they have lieen conclusively 
determined by this board, and that if the facts are found to be the some no 
further argument is |s»rmissihle. That question was raised in the case of 
Hidsdale v. Clifton (1877), 2 1M>. 276. Some of the |siints in issue in that ease 
had Ihm-ii already the subject of decision hy this Committee in the case of 
Hehhert v. Purrhas (1871), L.R. it PC. 665. In answer to the argument that 
they had been conclusively settled ami were no longer o|ien to discussion, 
Lord Cairns, in delivering the judgment of the Committee, said (2 1M>. at 
305): "Their ls>nlshi|w have had to consider, in the first place, how far, in 
a case such as the present, a previous decision of their tribunal lietwecn other 
parties, anil an Order of the Sovereign in Council founded thereon, should be 
held to be conclusive in all similar cuscs subsequently coming before them.

In the case of decisions of final Courts of Ap|wal. on questions of 
law effecting civil rights, especially rights of pro/ierty, there are strong reasons 
for holding the decisions, as a general rule, to be final as to third |iurtice.

Keen as tu such derisions it would (lerliapa be difficult to say that 
they were, as to third parties, under all circumstances and in all cases absolutely 
final, but they certainly ought not to be reo|iened without the very greatest 
hesitation. Their lx>rdsliipe are fully sensible of the importance of establishing 
and maintaining, ns far as i*swible, a clear and unvarying interpretation of 
rules the stringency and effect of which ought to lie easily ascertained and 
understood by every clerk before his admission to holy orders. (The ease was 
one relating to Kcclesiasticul law.) On the other hand, there are not, in cases
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**-TA. of thia description, e*r riyhte to Ik possession of property which ton he suppose!
g Q to tear arisen hy the coure of preeioue decisions, and in proceedings whirl, may
___ ’ come In assume a pe-.nl form, a tribunal, men of laat resort, ought to he
Rex alow to exclude any free!, light which may be brought to bear upon the sule

„ *■ ject." It was argued for the appellants that llie doctrine thus laid down m
taiaati- Itidsdele y. Clifton was only applicable where there waa some “fresh Unlit," 
Berk.). and that by thia was meant atone fact which had not been under the enn- 

sideration of the tribunal on the previous occasion. Rut an exandnaliun of 
the arguments and judgment shewn that this was not the meaning of the 
Committee. They entered upor an elaborate and inde|iendent examinais* 
of the law bearing u|am the legality of the acts already peout meed ill,gal,
and it was expressly stated, as their Lordships’ conclusion, “tjiat ah)....*f.
very great weight ought to be given to the decision in llebhnt v. I'vnAoi, 
yet they ought in the present esse to hold themselves at liberty to examine 
the reasons upon which that decision was arrived at, and, if they ehouH M 
themselves forced to dissent from those reasons, to decide upon tlieir own 
view t f the law." In the result their Lordships dissented upon one pent 
from the reesoning of the previous Committee, and came to the eonclnaion 
that an act was lawful which had been previously pronounced illegal.

There is a very informing article on Starr Deritie in Bouvier’i 
1st* lexicon which indicates a numlter of exceptions to the rule. 
See also Hex v. (Irmre (No. 3), (1912), 9 D.L.R. 175, 20 Can. (>. 
Cas. 438.

I would therefore ipiasli the conviction with «site to lie ;stiil 
by the informant.

The foregoing was written after an argument liefore a Court 
of three Jutlges. After an argument liefore a Court of five Judge» 
I see no reason for doing otherwise than handing in the foregoing 
as my reasons for judgment.

Wahk.i. Walsh, J.:—When Parliament conferred upon a police magis
trate, as it did by sec. 132 of the Inland Revenue Act, R.S.< I'.HNV. 
ch. 51, the power to enforce “every penalty or forfeiture incurred 
for any offence against the provisions of this Art if the amount or 
value of such penalty or forfeiture does not. exceed ShOO,” it meant 
I think the total amount or value of such penalty or forfeiture. 
The “|ienalty or forfeiture incurred for any offence” must surely 
mean what the offender lias made himself liable for by the coin- 
mission of his offence. If one was asked what is the pecuniary 
penalty for the offence of which this defendant was originally 
convicted he would undoubtedly say a fine of not more than SüOU 
nor less than $100, and double the amount of the license duty 
which should have lmen paid by him under the Act, in this case
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*500. The aggregate of the minimum of these penalties exceed* 
*500, and io in my opinion the magistrate wa* without jurisdiction 
to try the charge.

I can nee absolutely no juetilicatioii for the laying of two 
eeparate and di*tinet charge* for the name offence against the 
name man «imply because two [icnaltie* iliffering in character 
and perhaps in amount flow from the same act. When he ia 
convicted of an offence under *ec. 180 tlien automatically arise* 
the right to iiiqsiHc u]xmi him every punistimnit to wtiieli lie luw 
rendered himaelf lialile. There i* absolutely nothin* in arc. 181 
jmetponing its application until fresh proceeding* have Iwen 
taken against the offender after a conviction following a charge 
laid under see. 180. “Every person who become* liable to a 
lienalty provided for in" arc. 180 shall pay "in addition thereto" 
the penalty impoeed by eec. 181. A peraon who contravene* any 
of the provision* of *rc. 180 heeomes liable to its )ienaltie* the 
moment he commit* the act. Sect km 181 dess not make it an 
offence to lie convicted of an offence against sec. 180. It doe* 
not create a new offence at all. It inflicts a punishment which 
in it* own words i* “in addition to" those imposes I by eec. 180 
u|ion one who beta lieeome liable to them, Huit is one who lia* done, 
not necessarily one who has lieen convicted of doing, one of the 
act* prohibited by the section. Kor one and the same net this 
defendant ha* licen lined *050. That seems to me the simple 
answer to the question of the magistrate's juriediction to enforce a 
penalty which does not exceed *500.

1 think the appe.il should Is* allowed and the conviction quashed 
hut in view of the fart that these proceedings were quite justified 
under the judgment of the Ap|iellate Division in Hex v. Sehmolke, 
H Alta. L.H. (101, I would allow it without costs. Since writing 
the foregoing 1 have read the judgment* of the Chief Justice and 
Stuart. J., on the point of «tore deem« and a* applied to this ease 
and for the reasons given by him I agree with the opinion which 
Stuart, J., ha* readied.

Ives, J.:—On DeecinlsT 22,1019, this defendant wa* convicted 
by Primrose, Police Magistrate for the city of Edmonton for an 
offence under see. 180 (r) of the Inland Revenue Art, R.S.t '. ltWJti, 
eh. 51. He wa* sentenced to pay a fine of *450 and costs ninoiint-

ALTA.
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ing U) 13.75. In default of payment, nine month* with haul 
labour unless the fine, coats, and coats of commitment and cnn- 
voyance to *aol are sooner |»id.

On the same day a further information was sworn against tin. 
man whereby the alcove conviction was recited and alleging that 
the defendant had thereby la-come liable to the jienalty provided 
under sec. 181 of the Inland Revenue Art.

Upon this information a warrant of arrrat was issued by Magis
trate Primrose. This warrant was executed and the defendant 
arrested. Trial came on lief ore Magistrate Primrose on Deeemlier 
34, 1919, the defendant I sing represented by counsel. Tin- 
defendant objected to the magistrate's jurisdiction, adjournment 
to January 2 was made, and on tliat day defendant objected tlml 
the information disclosed no offence; that under sec. 181, iIm> 
magistrate could not separate license duties from excise duties, ami 
that double tin- amount of both would exceed *500 and no oust hi* 
jurisdiction, and the defendant also pleaded autrrfoi* conrict.

These objections were overruled and cm January tl, 1939, 
evidence was taken, which consisted solely of proving the- con
viction made on Deeemlier 22, 1919. At the conclusion of this 
evidence the defcnilaut rested ujam the plea entered and an* 
convicted—the word* used by the magistrate laing: “ You art 
found guilty of thin oftrner and remanded for sentence from t ins- 
to time until June 8, 1920.

On the last date counsel for the informant addressing lls- 
magistratc stated : "The reason this charge was laid was that this 
man openly offered brils-s to the Inland Revenue De|»rtment In 
the amount of WOO, to withdraw this charge, and therefore si 
come on him for thr- full amount that we ran get Isith the fits- and 
the license duty " and witnesses were thereupon railed to prove 
counsel’s statement.

At the close of this cvirlcncc the magistrate addressed the 
accused as folkiws: “1 have not the slightest scruples alsoil 
im|arsing the tkiuble license fee in this case. The license fee is 
*250. You will forfeit anil pay the double license fee."

When remanding the rlefenrlant for sentence on January 0,1929, 
the magistrate said to him: “ You will be remanderl until February 
6 for sentence and 1 will think it over and see how I feel alarm it." 
Clearly shewing, I think, tliat the magistrate was of opinion I lint
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he had nome discretion in fixing the penalty That he had none 
under «ee. 181 is elear from tlie words of the section and hence 
the evidence of briliery waa clearly inadmissible after the conviction 
—or before it for that matter.

The formal conviction is dated June 8, 1020. It reeiUi the 
conviction of December 22, 1019, as the offence in a conviction 
ia usually recited and proceeds: "And I adjudge the said Auguste 
Hartfeil for his said offence to forfeit and pay the sum of $500 
Icing double the amount of excise duty which would liave been 
payable under the said Act,” and in default, etc., 4 months with 
hard laliour.

Application for rertioruri anil to <|Unsh the conviction was made 
to Hynditian, J., in Chandlers and by him refused. Knun his 
onler the dcfimdant now apisals ui*>n the following among other 
ground»—(2) Absence of jurisdiction in the magistrate. (4) That 
tin' magistrate had no authority to adjudge imprixoiuncnt at hard 
laliour in default of payment. (5) Tluit the informaliiai disclosed 
no off,nee There an1 8 other gnamds set out but I think it un- 
necessary to repeat them here.

In Part XV. of the Criminal Ctwlc, Parliament clearly con
templated a dual jurisdiction of the magistrate, one pun-ly |wnal 
and the other quasi-civil— if 1 may use the expression—for the 
puqsise of collecting js-nalties. Section 70(1 (n) anil (6) makes 
the distinction. Under (fc) Part XV. applies to

Every case in which a coni|ilaint ia made to any Justice in relation to any 
matter over which the Parliiuia'lit of Canada line li'aialative authority ami 
with respect to which aurh Justice has authority by las to make any older 
fur the payment of money or otherwise.

Vtider this part of the Code I think a clear distinction is to Is1 
made between a “summary conviction” under 700 (a) and an 
“onler” under 700 (5) anil other sections of the Voile in this part 
Iswr me out. Section 731 clearly refers to a magistrate's onler 
for the payment of money and is to lie distinguishes! from a sum
mary conviction by him for an offence. Sis- Hiyina v. Sandcnmi 
(1886), 12 O.R. 178. Section 721 clearly contemplates the dis
tinction. This construction of this pari of the Crim. Code must 
he Imme in mind when we come to examine the Inland Revenue 
Art. Many of the sections of this Act are wretchedly phrased and 
call loudly for revision. Sections 132 and 133 an' intendisl, I
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think, taken together, to confer upon the magistrate within 
prescribed limits the two jurisdictions which I have suggested in 
Part XV. of the Crim. Code.

Section 132 confers the quasi-civil jurisdiction and sec. 133 the 
penal or punitive authority. That is, 132 is pe tinent to orders 
for the payment of money and 133 to summary conviction for the 
offence. Section 132 is found in the Inland Revenue Act, R.S.C. 
1906, ch. 51, under the head “Recovery of Duties and Penalties," 
and sàys:—

Every penalty or forfeiture incurred for any offence against the provisions 
of this Act or any other law relating to excise may be sued for and recovered 
pr may be enforced: (a) before the Exchequer Court of Canada or any Court 
of record having jurisdiction in the premises; or, (b) If the amount or value 
of such penalty or forfeiture does not exceed $500.00 ... by summitry 
conviction under Part XV. of the Criminal Code before a . . . police 
or stiiiendiary magistrate . . . 2. Any such penalty may, if not forthwith 
paid, be levied by distress and sale . . . under the warrant of the . . . 
magistrate ... or the said . , . magistrate may in [his] discretion 
commit the offender ' o the common gaol for the period of 6 months unless the 
penalty and costs, etc. . . . are sooner paid.

Clearly the word “penalty’’ in this section is restricted to a 
pecuniary jrenalty 1 «‘cause of its association with the words 
“recover” and “paid” and the draughtsman would have avoided 
confusion if he had left out entirely the words “summary con
viction” and would have authorised exactly what I think was and 
is intended, vit., to recover the jicnalty by the simple machinery of 
Part XV. of the Crim. Code. At this stage it would seem clear 
that under sec. 132, even if the defendant was liable to commitment 
for non-payment, the magistrate had no authority to add “hard 
labour" because it is not provided for in this section and therefore 
the conviction is bad. Poulin v. City of Quebec (1907), 13 Can. 
Cr. Cas. 391.

In setting out the facts I quoted somewhat extensively in 
order that it might be made clear that in the opinion of this 
magistrate he was called upon to exercise his punitive jurisdiction; 
that he was trying the issue of guilt or innocence of this defendant 
and that he “convicted” him and “imposed” a penalty. This 
was, I think, clearly wrong not only for the reasons I have 
endeavoured to offer but also because the defendant had not com
mitted nor is ho charged with having committed any offence for 
which he had not already been tried and convicted. For these
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reasons 1 think the appeal should lie allowed and the -onviction 
quashed with costs in both Courts against the informa it. The 
usual order for protection of the magistrate.

It is also objected by the defendant that a magistrate has no 
jurisdiction to deal with the offences found in sec. 180 because the 
effect of sec. 181 is to make the offender liable to a penalty exceed
ing *500.

This objection is squarely raised in Rex v. Brennan, 6 ('an. Cr. 
Cas. 29, 35 N.S.R. 106, and is dealt with by Ritchie, J., at p. 38, 
in the following words:—

The fact that a subsequent proceeding could be taken for another penalty, 
if the Crown wished it, does not affect the jurisdiction of the magistrate to 
try the case before him.

McDonald, CJ., concurred. That judgment was followed in 
this Court in the case of Rex v. Schmolke (1919), 31 Can. Cr. Cas. 
395, which was reversed (1919), 14 Alta. L.R. 601, without dis
cussion by the members of the Apjieal Division of the issue raised. 
It is to lie inferred from the words of Ritchie, J., in Rex v. Brennan 
and, I think, from the judgment in Rex v. Schmolke, that the 
penalty in sec. 181 is “another’’ penalty anil must lie recovered 
in a separate proceeding under Part XV. of the Crim. ('ode. 
If this is the proper inference then assuredly the reason for so 
holding is to be found in the simple fact that the provision is 
made in a separate section of the Act with a distinct numlier, viz: 
181. Does that fact effectuate a different state of the law than if 
the provision of 181 had been added to 180 as sub-sec. (3)? I 
cannot think so. Suppose that no punishment were provided 
in 180 but that $600 were inserted in 181. Could it lie success
fully urged that a magistrate had authority. Surely not. If I 
am wrong then it would seem to mo that a magistrate would be 
empowered to deal with the offences under secs. 107 and 111 by 
simply adopting two separate proceedings. The only argument 
I can appreciate that would meet the objection to the magistrate’s 
jurisdiction would I» that sec. 181 does not penalise the offender 
under 180 but automatically pronounces such offender a debtor 
of the Crown. That the true interpretation of the section is that 
it creates a debt rather than a punishment. Against such an 
argument however is the presence in the section of the words 
"forfeit” and “double the amount." With profound respect I 
cannot agree that a magistrate has jurisdiction to try an offender 
charged under sec. 180. Appeal allowed.
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SMITH v. CANADIAN PACIFIC R. Co.

Saskatchewan Cjurt of Appeal, Haultain, C.J.S., Newlands, turnout, and 
El wood, JJ.A. November 29, 1920.

Trial (§ II B—46)—Automobile—Accident at railway crossing—Causa
CAUSANS OF ACCIDENT—SUFFICIENCY OF EVIDENCE TO GO TO JURY—
Contributory negligence.

In an action for damages for injuries caused by the plaintiff's auto
mobile being struck by defendant’s train at a level crossing, if there are 
considerations from which a jury may reasonably conclude that it was 
the failure of the defendant to give the statutory warning, rather than the 
plaintiff’s own recklessness, that was the causa causons of the injury 
those considerations must be passed upon by the jury.

Appeal by plaintiff from the trial judgment withdrawing 
the case from the jury and dismissing the action because of the 
contributory negligence of the plaintiff in driving recklessly onto 
the defendant’s tracks in front of an approaching train. Reversed. 

G. H. Barr, K.C., and C. M. Johnston, for appellants.
L. J. licy era ft, K.C., for respondent.
Haultain, C.J.S., and Newlands, J.A., concur with Lamont,

J.A.
Lamont, J.A.:—This is an appeal from a judgment with

drawing the case from the jury at the close of the plaintiffs’ 
evidence, and dismissing the plaintiffs’ action The action was 
for damages for personal injuries received in a collision between 
the automobile of the male plaintiff and the defendant’s train.

On September 29, 1919, about 2 o'clock in the afternoon, 
the male plaintiff and his two daughters, Mary and Edna, were 
driving in an automobile from their home, about 5 miles north
east of Regina, into town. They were going west, and as they 
were driving along the highway where it crosses the defendant’s 
railway at rail level, their automobile was struck by the defendant's 
train, with the result that all the occupants wrere seriously injured 
and the automobile smashed to pieces. So serious wen* her 
injuries, that Edna Smith died from the effects thereof a few days 
later. To recover damages for the injuries received by them the 
plaintiffs have brought this action, and they allege that the 
accident was due to the failure of the defendant’s servants to 
sound the whistle of the engine and ring the bell, as required by 
statute. The defendant in its pleadings alleges that the accident 
was due to the negligence of the male plaintiff, who was driving 
the automobile, in driving upon its track in front of an approach
ing train without looking to see if danger w*as to be apprehended 
therefrom.
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Sec. 308 (1) of the Railway Act, 9-10 Geo. V. 1919 (Can.), ch. SASK- 
68, reads as follows. C. A.

308 (1) When any train ia approaching a highway crowing at rail level Smith
the engine whistle shall be sounded at least eighty rods before reselling such v. 
crowing, and the bell shall lie rung continuously from the time of the sounding Canadian 
of the whistle until the engine has crossed such highway.

And sec. 419 (2) provides:
(2) The company shall also be lisble for all damage sustained by any 

person by reason of any failure or neglect to so sound the whistle or ring the 
bell.

There was abundant evidence to justify a jury in finding that 
the statutory requirements above set out had not been complied 
with. The trial Judge, however, found as a fact that the evidence 
submitted on behalf of the plaintiffs established that the male 
plaintiff had been guilty of contributory negligence and he withdrew 
the case from the jury. The question in this ap|x>al is, was he 
entitled to do so?

The evidence of the male plaintiff shews that he had lived 
in the neighbourhood for 20 years and was familiar with the 
crossing, and liad driven over it many times. He admits that 
after he crossed the tracks of the Grand Trunk Pacific Railway, 
which are about half a mile east of the defendant's line, he had 
an unobstructed view of the defendant’s track for some distante 
north and south of the crossing, and, liad he looked, he could 
have seen a train coming from the north, with the possible excep
tion of one place where the train would be between himself and 
some buildings further to the north. He cannot, however, say 
that he had any recollection of looking for an approaching train, 
although he says he believes that he did, because that was his 
custom. As he had no recollection of looking, I think we must 
proceed on the assumption that he did not look. The roads were 
somewhat rough, but dry. The curtains of the automobile on 
the side from which the train was approaching were on, to keep 
out the wind, but he says there were panels of mica through which 
a person could see. He was driving at from 10 to 15 miles an 
hour. One or two automobiles had passed him before he came to 
the G.T.P. tracks, and another passed him lietween these tracks 
and those of the defendant. As he was approaching the defend
ant’s line, he says he heard the noise of an automobile behind him, 
and asked his daughters if the driver wanted to pass. They
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informed him that apparently the driver did not want to du ko. 
When he was about 50 or 60 ft. from the defendant's tracks he 
heard the honk of the hom of the automobile behind him, mid 
thought that was a signal that the driver wished to go by. From 
where he then was to the railway tracks on the crossing the road 
was up-grade, and it narrowed where it crossed the rails to alaiut 
20 ft. Realising this fact, the male plaintiff concluded that on 
the crossing would not be a suitable place for the automobile 
behind to pass, and made up his mind to proceed over the crossing 
and then allow it to go by. This he proceeded to do, apparently 
forgetting for the moment that it was advisable before crossing 
a railway line to look and see if danger was to be apprehended 
from an approaching train. In giving his evidence he was not 
asked, nor did he say, whether or not he relied upon the defendant 
to give the warnings required by statute on approaching a crossing. 
Under these circumstances, was the male plaintiff so clearly the 
author of his own wrong that the trial Judge was justified in 
holding that there was no evidence ujxm which a jury could 
reasonably find that the accident resulted from the failure of the 
defendant to give the statutory warnings?

The principles applicable to this case were laid down la
the House of Lords in the well known case of Dublin, W'tcklw 
and Wexford R. Co. v. Slattery (1878), 3 App. Cas. 1155. That 
action was brought by the widow of John Slattery, who had lieen 
killed by the company's train. The deceased, his cousin and 
two friends went to the company’s station, as one of them was 
taking the train to Dublin. There were two tracks in the station. 
The deceased crossed the company’s line to get a ticket. The 
Dublin train pulled in and came to a standstill on the up track. 
After getting the ticket, the deceased recrossed the first track at 
the end of the Dublin train. Betw-en that track and the next 
there was a 6-foot strip. From this strip he had an uninterrupted 
view up and down the line. He stood on the strip and beckoned 
his friend to come over. The friend not doing so, the deceased 
crossed the strip and stepped on to the down track and was struck 
and killed by the down train, which was perfectly lighted and w hich 
he could have seen had he looked. The engine of the down train 
did not whistle as it should have done in going through a station.
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On these facts it was held, that there was evidence to lx* passed 
upon by the jury. In his judgment Lord ( 'aims, L.C., at p. 1166, 
said:

If a railway train, which ought to whistle when passing through a station, 
were to pass through without whistling, and a man were, in broad daylight, 
and without anything, either in the structure of the line or otherwise, to ob
struct his view, to cross in front of the advancing train and to be killed, I 
should think the Judge ought to tell the jury that it was the folly and reckless
ness of the man, and not the carelessness of the company, which caused his 
death. This would be an example of what was spoken of in this House in the 
case of Jackson v. The Metropolitan Railway Company, an incuria, but not an 
incuria dans locum injuriœ. The jury could not be allowed to connect the 
carelessness in not whistling, with the accident to the man who rushed, with 
his eves open, on his own destruction.

But in the present case the facts are materially different. It was not in 
the daytime, but at night, although the night was clear. As the deceased 
stood on the platform of the station he was behind the train which was at 
rest, and probably would not see the train which was advancing. When 
he reached the six-foot way he might, no doubt, have seen the advancing 
train had he stopped and looked to his left. But then he appears to have been 
in an anxious and perha(>s flurried state of mind, desiring to bring his friend 
across, in time to obtain a ticket for the train which was in the station, and 
was about to leave. He might therefore be supposed when he got to the six- 
foot way to have omitted, in his haste, the precaution of stopping and looking 
up the line to his left, while on the other hand, had the advancing train 
whistled, as on this hypothesis it failed to do, his attention would have been 
called to the danger, and his movement across the line might have been 
arrested. Now I cannot say that these considerations ought to have been 
withdrawn from the jury. I think they should have been submitted to the 
jury, in order that the jury might say whether the absence of whistling on the 
part of the train, or the want of reasonable care on the part of the deceased, 
was the causa causons of the accident.
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If the flurried state of mind of the deceased, caused by his 
anxiety to have his friend cross the line in time for his train, was 
a sufficient consideration to prevent that case from being with
drawn from the jury, there were in the present case, in my opinion, 
considerations equally effective for that purpose. Prudence does 
not demand that an automobile driver shall look to see if a train 
is approaching when he is half a mile distant from a crossing, nor 
yet a quarter of a mile. All that prudence demands is, that he 
shall look at a sufficient distance to stop his automobile and avoid 
danger. Had the male plaintiff looked when he heard the auto
mobile behind him honking, or even a little later, he could have 
stopped his automobile and have avoided the accident. This 
honking, which he interpreted as a call to be allowed to pass,
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directed his mind to the necessity of having a suitable place in 
which to pass, and, knowing that such place existed only on the 
other side of the crossing, he proceeded toward it. Rut for the 
fact that his mind at the crucial moment was directed by the 
honking to finding a suitable passing place, he might have realised 
the necessity of looking for the train in time to have avoided 
the accident. This same result might have been brought about 
had the defendant given the warnings required by the statute. 
These warnings are required to be given not to apprise the wary, 
but to apprise the unwary of the approach of danger. Had they 
l)cen given, the male plaintiff’s attention might have been directed 
to the danger and the accident thus avoided. Under these circum
stances it was, in my opinion, for the jury to say whether or not 
it was the male plaintiff’s own want of care or the failure of the 
defendant to give the statutory warnings that was the proximate 
cause of the accident.

In G.T.R. Co. v. Griffith (1911), 45 Can. 8.C.R. 380, Duff. J.. 
at p. 392, says:

If the jury considered the weight of probability to favour the conclusion 
that Griffith did not see the passenger train in time to escape it, then it seems 
clear that the question of contributory negligence could not be withdrawn 
from the jury. The considerations to which the majority of the law Lords 
give effect in Slattery's case and which prevailed in Smith v. South Eastern It. 
Co., [1896J1 Q.B. 178, and in Toronto R. Co. v. King, [1908] A.C. 260, appear to 
be entirely applicable.

In the present case the male plaintiff says he did not see the 
train until it was too late to avoid the accident.

There is, however, another consideration which, in my opinion, 
could not properly be withdrawn from the jury, and that is, that 
the plaintiffs were entitled to assume that the defendant would 
give the statutory warnings, and they may have been lulled into 
a sense of security by not hearing them. In the Slattery case, 
3 App. Cas. at 1174, Lord Penzance says:

To whatever degree the plaintiff’s husband may have been to blame in 
the course which he took, and in whatever degree that course may have con
tributed to the accident which befell him, I think it is clear that the absence of 
that whistling which is usual in all railways as the signal of an ap@roaeliing 
train, may reasonably have been considered by the jury to liave influenced 
the course taken by the deceased man, and thus caused the accident. I think 
it is impossible to deny this; it might be that being accustomed to the station, 
and aware of the usual time at which the train from Dublin passed, he expected 
the whistle as usual, and not hearing it, did not think the train was coming;
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or it might be that had the whistle sounded it would have awakened him to 
his danger in attempting to eross the line, though his mind was so oecupied 
with the desire of getting his friends across to where he stood that he failed to 
hear the sound of the wheels, and did not look up the line, as he ought to have 
done, to see if a train was coming.

In these two ways at least, and perhaps in others, the accident might, in 
the opinion of jurymen who are the lawful judges ujion the question, have been 
attributed to the absence of whistling, although they might also have been of 
opinion that had the deceased man used anything like ordinary care the danger 
caused by the want of whistling, which in the result proved fatal, might well 
have been avoided. If so, it was proper to take the opinion of the jurymen 
on the subject.

See also Smith v. South Eastern R. Co., [1800] 1 Q.B. 178; 
Toronto R. Co. v. King, [1908] A.C. 200; Doyle v. C.N.R. Co. 
(1919), 40 D.L.R. 135; Peart v. Grand Trunk R. Co. (Privy Council) 
(1886), 10 O.L.R. 753.

But, it is said, this principle can have no application in the 
present case, that it is limited to eases where the man charged 
with the contributory negligence is dead, and cannot, therefore, 
testify that he had relied on the statutory warnings being given. 
In any event, it is said that the principle cannot be applied, where 
the driver of the automobile gives evidence and does not say that 
he had relied upon the warnings being given.

This argument, in my opinion, is answered by I,ord Penzance 
in the Slattery case, where, 3 App. Cas. at 1176, he says:

Whether the plaintiff gives any evidence or not, the affirmative of the 
issue in question is none the less ultimately upon the defendant, and he must 
satisfy the jury, and not the Judge, that the evidence lias established it.

The issue in question was the contributory negligence of the 
deceased.

The burden of proving contributory negligence is on the 
defendant, and that burden is the same, whether the person whose 
contributory negligence is alleged to have been the cause of the 
accident gives evidence or not. If he gives evidence, the defend
ant has an opportunity on cross-examination of extracting from 
him admissions shewing that he had not relied upon the warnings 
being given, and had not been lulled into a sense of security by 
not hearing them.

But if it is open to a jury, where a person charged with con
tributory negligence gives no evidence, to find that the failure to 
give the statutory warnings may have influenced his conduct 
(and the above authorities shew that it is), it is equally open to
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them, in my opinion, to find the same thing where, although such 
person gives evidence, he is not questioned as to his reliance upon 
the warnings being given. The onus of negativing contributory 
negligence in this case was not shifted to the male plaintiff because 
he went into the witness box. That onus still rested on the defend
ant, and if it failed, as I think it did fail, to establish by cross- 
examination of the plaintiffs’ witnesses, that the plaintiffs were 
clearly the authors of their own wrong, or, to use the language of 
I-ord Cairns in the Slattery case, that they “rushed with their 
eyes open on their own destruction,” the case must go to the jury. 
So long as there arc considerations from which a jury may 
reasonably conclude that it was the failure to give the statutory 
warnings rather than the plaintiffs’ own recklessness that was the 
causa causans of the injury, those considerations must be passed 
upon by the jury.

As I have already stated, such considerations exist in this 
case. I do not think the verdict of a jury could be said to he 
perverse if they held that the honking of the horn of the automobile 
behind, at the time when the mind of the male plaintiff should 
have been directed towards looking for the approaching train, 
distracted his mind and excused his failure to look to an extent 
sufficient to justify the conclusion that it was the failure to give the 
statutory signals, rather than the recklessness of the male plaintiff, 
that was the proximate cause of the accident. Nor do I think 
the verdict could be set aside if the jury held the defendant’s 
negligence to have been the proximate cause of the accident for 
the reason that, had the warnings been given, the plaintiffs would 
have been aroused to a sense of their danger and have avoided the 
accident.

Nor yet jf they based their verdict on the ground that the 
plaintiffs knew’ that the defendant wras obliged to give the statutory 
warnings when approaching a crossing and that they were justified 
in assuming that such would be given, and not hearing them were 
lulled into a sense of security.

()n the other hand, their verdict would be equally unim
peachable if they found that the accident was caused by the 
negligence and recklessness of the male plaintiff in driving upon 
the railway track without first looking to see if a train was ap
proaching. What is the proximate cause of an accident is a
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question of fact, and the jury is the tribunal that must jmiss upon 
that fact unless the circumstances under which the accident 
took place clearly establish that, no matter what may have been 
the negligence of the defendant, that negligence, cannot owing 
to the acts or omissions of the plaintiff, be connected up with the 
accident so as to be the cause thereof. In my opinion that was 
not established in this case. The case, therefore, should not have 
been withdrawn from the jury.

Having reached this conclusion, it is not necessary to consider 
whether or not the negligence of the male plaintiff, had such been 
established to be the proximate cause of the accident, would be an 
answer to the claim of the female plaintiff.

The appeal, in my opinion, should be allowed with costs, 
the judgment set aside, and a new trial ordered. The costs 
of the abortive trial to be costs in the cause.

Elwood, J.A. (dissenting):—This is an action brought by the 
appellants against the respondent for damages alleged to have 
been sustained by the appellants as the result of the negligence 
of the respondent. The negligence of the respondent alleged 
is that the respondent’s train was running at a high rate of speed 
down an incline coming from the north toward the city of Regina, 
and for some time before approaching the crossing at which the 
accident took place was coasting or running very silently, and 
while it was approaching the said highway crossing at the level, 
the engine whistle was not sounded at least 80 rods before 
approaching the said crossing, or at all, and the bell was not rung 
continuously, or at all, wrhile approaching the said crossing, as 
provided by the Railway Act of 9-10 Geo. V. 1919, ch. 68.

On the day of the accident the male appellant, who is a farmer 
residing 4 or 5 miles from Regina, and his tw’o daughters were 
proceeding to Regina in a motor car along the highway running 
east and west. This highway crosses the Grand Trunk Railway 
at grade level approximately 2,900 ft. cast of Winnipeg St., and 
crosses the respondent’s railway at grade level approximately 
500 ft. east of Winnipeg St., both crossings being at right angles. 
The respondent’s railway for nearly three-quarters of a mile 
north of its intersection with this highway runs in a straight line 
north by a little west, until it intersects Winnipeg St., from whence 
it curves more wcsterlv. From its intersection at Winnipeg
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St. there is a slight grade of aliout 18 ft. down to the intersection 
with the said highway. From the point at which the said highway 
crosses the Grand Trunk line there is nothing to obstruct the 
view of the respondent’s said line of railway; it is all open prairie, 
practically level, with no buildings intervening. North-west of the 
said intersection of the res|xmdent’s line with Winnipeg St., and 
just howr far therefrom it does not appear, there are some farm 
buildings. Some of the witnesses testified that a train might 
i>c running along the curve north-west of Winnipeg St. and when 
it got lietw’een the said farm buildings and a jierson travelling 
along the said highway, between the Grand Trunk and respondent's 
tracks, if the engine were not emitting smoke or steam, it would 
tie coming head-on to the observer and a casual glance might 
not disclose the fact that it was a train. Prior to crossing the 
Grand Trunk track, the apixdlants wen* passent by one or two motor 
cars going in the same direction, and after they passed that track 
by possibly one motor car, although the evidence is not quite 
clear as to that. At any rate*, after passing the Grand Trunk 
track another motor car came up to within 20 or 25 yards of the 
appellants’ motor car, and continued liehind the appellants' 
motor car at aliout the same distance until the time of the acci
dent. The male appellant heard the noise of this car at some point 
along the road, and I think from the evidence it is fair to conclude 
some distance east of the accident, and asked his daughters to 
look and see if this car wished to pass. The daughters, or one of 
them, looked and said no, the car was just keeping as it was. 
East of the said intersection of the highway in question with the 
respondent’s line, and the highway, commencing aliout 50 ft. 
from the line, ascends to the line by a very slight grade, which 
the evidence shews is about 2% ft. in the 50 ft. Just as the 
appellants’ car was ascending this grade the car behind them 
gave several toots with the horn. The evidence of the occupants 
of the car is that they saw the respondent’s train coming along 
the line from the north, and that the appellants had not noticed 
it, and that they tooted their horn to warn them. The appellant 
took this to lie that the car behind him wished to pass him hut 
concluded in his own mind that this was not a suitable place to 
let it pass, but would do so after he got over the railway. Just 
as the front of the appellants’ car reached the railway, the whistle
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on the engine of th<> respondent's train, which was giing south, 
was blown, too late for the »|>pellaiit to <lo anything, the appel- 
lant'e car was struck, and lioth appellants wen' injured. One of 
the daughters was injured so badly that subsequently she died, 
and it is for these injuries and the alleged negligence of the n«|-und
ent, above re-ferred to, that the action is brought.

The evidence of the male appellant—the other appellant did 
not give evidence—is, that he did not know whether he kxikcsl 
after .crossing the (Irand Trunk tracks to sec if any train was 
coming along the res]«indent's railway. He thought he did. but 
had no recollection of doing so. He was travelling with the cur
tains on the right side of his car on. These curtains had large 
pieces of mica in them, through w hich one could see. The curtains 
on the car la-hind the upjH-llunt’s were on all round. The occu
pants of the ear la-hind the app-limit's saw the approaching train 
all the way from a ]aiint about one-third of the distança- Ix-tween 
the (Irani! Trunk and the respondent's tracks and west of (lie 
Grand Trunk tracks: that then- was nothing to prevent their so 
seeing the train. At the conclusion of the- ap|a-llants' case-, 
counsel for the respondent moved to withdraw the case from the 
jury, on the gmund that the evidence adduced by the plaintiff 
shewed that it was his contributory negligence for not looking on 
approaching the emssing that was the- cause of the- accident. 
The trial Judge acceded to this request., and this appeal is in 
consequence.

So t.n- as the evidence went, 1 have no hesitation in finding 
that the case had gone to the jury, the- jury should have found 
tl ic respondent failed to blow the whistle and ring the bell 

uovided by the Railway Act. That seems to me to then 
bring for our consideration whether or not there was contributory 
negligence on the part of the appellants.

It was suggested to us on the argument that, because the 
duly of the respondent to blow the whistle and ring the bell is a 
statutory one, even negligence by the npjx-llants to look out 
for a tram when upproaching the respondent's line would not 
excuse the respondent from its breach of statutory duty, and it 
was suggested that the effect of failure to blow the whistle and 
ring the liell is different in Canada from what it is in England, 
because it was suggested that in England the duty is not statutory.

SASK.
cTa

Canadian 

R. Co.

El wood, I .A.



552 Dominion Law Reports. [55 D.L.R

SASK.
cTÂ.

Canadian
Pacific
R. Co.

Elwood, J.A.

Dealing with this view of the question, I shall refer to an English 
authority which was much quoted to us on the argument, and 
thereafter to Canadian authorities.

In Dublin, Wicklow and Wexford R. v. Slattery, 3 App. Cas. 
at 1106, Lord Cairns, L.C., is reported as follows:

If a railway train, which ought io whistle when passing through a station, 
were to pass through without whistling, and a man were, in broad daylight, 
and without anything, either in the structure of the line or otherwise, to obst ruct 
his view, to cross in front of the advancing train and to be killed, I should 
think the Judge ought to tell the jury that it was the folly and recklessness of 
the man, and not the carelessness of the company, which caused Ids death. 
This would be an example of what was spoken of in this House in the case of 
Jackson v. The Metropolitan Railway Company, an incuria, but not an incuria 
dans locum injuria. The jury could not be allowed to connect the carelessness 
in not whistling, with the accident to the man who rushed, with his eyes open, 
on his own destruction.

In G.T.R. Co. v. Griffith (1911), 45 Can. S.C.R. at p. 398, 
Anglin, J., is reported as follows:

It certainly cannot be laid down as an absolute rule that failure to look 
and listen before crossing a railway must in every instance and in all circum
stances be held to be contributory negligence sufficient to debar relief. There 
may be circumstances which wholly excuse that omission. That the deceased 
might have been in a flurried state of mind owing to anxiety to procure a 
ticket for a friend was deemed a consideration which could not have Ix-en 
withdrawn from the jury in Dublin, Wicklow and Wexford Railway Co. v. 
Slattery.

and at p. 399;
We have, however, the fact that Parliament has deemed it wise to enact 

that railway trains approaching highway crossings shall give certain signals 
not for the purpose of attracting the attention of those who are ahead) on the 
alert and need no warning, but for the purpose of arousing those who are 
distracted or whose attention is absorbed owing to whatever cause ami who, 
therefore, need warning. Parliament has sjiecificd the particular signals 
which in its judgment arc best fitted to serve this purpose. Where it is 
clearly proved that those signals have been omitted and that an accident, 
which the giving of them might have prevented, has occurred, it must, I 
think, always be within the province of a jury to say whether or not, having 
regard to all these circumstances, the breach of statutory duty should be taken 
to be the determining cause of the accident. The moment the decision is 
reached that the statutory signals, if given, might have prevented the accident 
and there is evidence of their omission, it is not proper for the trial Judge to 
withdraw the case from the jury (unless, indeed, what is incontrovertibly 
contributory negligence is admitted or is so clearly proved in the plaintiff's 
own case that it would be proper to direct a jury to find it) and if, upon the 
case being submitted to them, the jury see fit to draw the inference that the 
omission of the signals was in fact the cause of the accident, it is not competent 
for an Appellate Court to disturb that conclusion.
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In Champaigne v. G.T.R. Co. (1905), 9 O.L.R. 589 at 599, 
Street, J., is reported as follows:

The authorities appear to have gone this far; that where the railway 
company fails to give the statutory warnings of the approach of a train and 
an accident happens, the plaintiff is entitled to have the opinion of the jury 
upon any reasonable excuse given for the omission to look out for the approach 
of the train and the Judge cannot pass upon the sufficiency of the excuse 
himself.

In G.T.R. Co. v. AlcAlpine, 13 D.L.R. 618, at p. 623, [1913] 
A.C. 838, Lord Atkinson is reported as follows:

W here a statutory duty is imposed upon a railway company in the nature 
of a duty to take precautions for the safety of jiersons lawfully travelling in 
its carriages, crossing its line, or frequenting its premises, they will be re
sponsible in damages to a member of any one of these classes who is injured 
by their negligent omission to discharge, or secure the discharge of, that duty 
properly, but the injury must be caused by the negligence of the company or 
its sonants. If, as in the example taken by Ixird Cairns in Dublin, etc. Ry. v. 
Slatlery, the folly and recklessness of the plaintiff, and not the admitted negli
gence of the company, be the cause of the injury to the plaintiff, then the negli
gence of the servants of the company in omitting to whistle, for instance, 
as the train approached a station or level crossing would “be an incuria, but 
not an incuria dans locum injuria:."

I think it will tx> abundantly clear from the above quotations 
that the omission of the resjxindent to perform its statutory duty 
does not excuse the ap] «'liants from their own negligence, if such 
existed. There are two extracts from the above quotation from 
the judgment of Anglin, J., in 45 Can. S.C.R. that I think are 
inijxirtant to consider in coming to a conclusion in this case :

(1) Unless, indeed, what is incontrovertibly contributory negligence 
is admitted, or is so clearly proved in the plaintiff's own case that it would be 
proper to direct a jury to find it. (Sec p. 4(H).)

(2) It certainly cannot be laid down as an absolute rule that failure to 
look and listen before crossing a railway must, in ever)- instance and in all 
circumstances, be held to be contributory negligence sufficient to debar relief. 
There may be circumstances which wholly excuse that omission. (Sec p. 398.)

So wc have to consider: (1) Was what is “incontrovertibly 
contributory negligence” admitted, or so clearly proved in the 
ap] «‘Hants’ own case that it would lx* projxT to direct a jury 
to find it? (2) Is there evidence of circumstances which wholly 
excuse the appellants’ omission to look; or, as Street, J., puts 
it in Champaigne v. G.T.R. Co.} 9 O.L.R. 589, “was there a reason
able excuse given” for the omission to look?

Apart entirely from the question of whether or not there was 
an excuse, or a reasonable excuse, for the omission to look, the
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evidence to my mind is quite clear that it was the duty of the 
appellants when approaching the respondent's line of rail wax to 
look for a train. The male appellant in his own evidence says 
one approaching a railway should, several times Ixttwcen the 
Grand Trunk and the respondent’s tracks, look to see if a train 
is coming. If he had looked, he could not have failed to see the 
train. The car coming liehind him, and at 20 or 25 yards Ixdiind 
him all the way, had the train in full view all of the time; there 
was nothing to obstruct the view; it was broad daylight, at about 
2 o’clock in the afternoon, and if ever there was a case where 
there was clearly negligence which should disentitle the person 
injured to recover it is the present case, unless there was some
thing which excused what should ordinarily have been done. 
There are several things which counsel for the apjiellants say should 
excuse the appellants: (1) It is suggested that thay might have 
looked when the train was coining round the Lend and the build
ings, that I have referred to above, forming a background, they 
might not have distinguished the train from the buildings.

The answer to that seems to me to lie that the male appellant 
is not aware that he looked. He was driving the car. There is 
no evidence that anybody in the car did look. If they had looked 
at the time that these buildings formed a background, the build
ings would only form a background for a second or so; apart from 
that second or so the train would be in full view. The evidence 
of the iH»rsons who travelled in the car 20 or 25 yards behind the 
appellants is, that the approaching train was in full view all of 
the time for at least 1,800 ft. The appellants travelled the road 
in question frequently, it was their highway which they used 
in coming into Regina. They were as well aware as any ponton 
of the railway tracks, and of the necessity of looking for approach
ing trains.

It was suggested that the road was rough. Now the only 
evidence of this is the evidence of the* male appellant, who xvas 
asked as to the condition of the road, and he says that it was 
“a little rough.” .

Then it was suggested that the car coming behind, and the 
inquiry by the male appellant of his daughters as to whether the 
car wished to pass might have distracted his attention. This 
event, however, took place some considerable distance from the
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point of the accident, fairly near to the Grand Trunk tracks. The 
male appellant apparently heard the car and asked his daughter 
to look and see whether it wished to pass. He apparently did not 
take his eyes off the road or his attention from what he was doing. 
It is also suggested that the curtains being on might have obstruct
ed his view. The answer to this is, that then1 were large pieces 
of mica through which he could see, and that, in any event, to 
enclose himself in with something that would obstruct his view 
and then approach a railway without making any effort to see 
whether a train was approaching, would, in my opinion, In* reck
lessness that would disentitle him to relief. He was approaching 
a milway running at right angles to the road on which he was 
travelling; the view was uninterrupted by anything, and the 
occupants of the ear coming behind him, enclosed all round with 
curtains, were able to see and did see the approaching train all 
the time.

It was lastly suggested that the tooting of the horn by the 
ear behind, just as he was ascending the grade to the respondent's 
track, distracted his attention and is an excuse for his failure to 
look. With respect to that the following question and answer 
of the male appellant is all the evidence that we have :

Q. What were you giving attention to as you were rising up tin* grade» 
or what was occupying your attention as you were rising up the grade just 
before crossing the track? A. Well, the automobile coming behind me having 
blown his horn on me, I figured he wanted to pass, and I was considering lett ing 
him pass as soon as I got across the railway crossing.

In the first place, it will l>e observed that he was then about 
50 ft. from the railway. He had never looked until then, and I 
cannot conceive that the men* fact that he intended to let the 
car pass him after he got over the railway would, or should prevent 
his keeping in his mind the necessity for looking to set* if a train 
was coming. He knew and says that he knew that he was 
approaching the track. That should have conveyed to his mind 
the possibility of a train approaching. In his own evidence, as 
I have before mentioned, he says that one should look several 
times between the Grand Trunk and the respondent's tracks.

But what to my mind is the strongest answer to the contention 
of the appellant on all these excuses is, that the male appellant
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in his evidence does not offer any of these as a reason for not 
having looked to see if a train was coming. He does not offer 
any reason, or suggest any reason.

A number of cases were cited to us where failure to look for 
an approaching train was excused. In all of these cases either 
one of two conditions existed. Either the person injured had 
been killed and was, therefore, unable to give evidence, and it 
was in that case left to the jury to determine, and possibly con
jecture whether, under the circumstances, the person killed should 
be excused from looking. Or, where the person injured gave evi
dence, he stated that the reason he did not look w as because of 
certain circumstances, and it was left to the jury to say whether 
those circumstances which he stated caused him to fail to look 
were circumstances which excused him from failing to look. In 
the case at Bar, the evidence on the part of the appellant was 
evidence from which a jury, in my opinion, could only find that 
the apjndlants did not look to see if a train was approaching, and 
it was, therefore, in my opinion, incumbent upon the appellants 
to adduce evidence that would excuse them from their failure to 
look. The male appellant is the only one of the appellants who 
gave evidence, and he does not in his evidence anywhere suggest 
what it was that caused him to fail to look. He left it entirely 
to his counsel to suggest a probable cause, and I do not think, 
under the circumstances, that a jury would be justified in assuming 
that any of the reasons suggested by the appellants’ counsel 
were sufficient excuses for the appellants’ failure to look. If 
any of those excuses was the cause of the appellants’ failure to 
look, the male appellant should have stated in his evidence that 
that reason was what prevented his looking. He did not give 
evidence to that effect, and I must, and I think correctly, assume 
it was because he could not give such evidence.

There was no evidence that the appellants were depending 
uj>on the train whistling at the whistling post, or ringing the 
Ml, as was the case in Doyle v. C.X.K. Co., (1919),46D.L.R. 135. 
This was not a case of coming upon the railway suddenly or 
unex]iectedly, or of having only a second or two in which to act. 
The ap])cHants drove along the road for, approximately, 1.800 
ft. with the railway squarely More them, and all they had to 
do was to look, and thev did not look.
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I am of thv opinion that there was no evidence which would 
justify a jury in coming to the conclusion that then* was any 
reasonable excuse for the failure of the ap]>ellants to look out for 
the- approaching train, and, under those circumstances, 1 am of 
the opinion that the trial Judge was justified in withdrawing the 
ease from the jury, and that this appeal should l>e dismissed with 
costs. Appeal allowed.
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MARKS v. ROCSAND Co. Ltd. ONT
Ontario Supreme Court, Orde, J. September 10, 1920. sT""

1. Companies (§ IV G—116a)—Power or manager as such to call share
holders’ meeting—Validity of resolution passed at meeting
CALLED BY MANAGER.

The manager of a private company incorporated under the Ontario 
Companies Act has no authority as manager to call a meeting of share
holders, and where a meeting has been called by him as manager “to 
discuss matters of importance pertaining to the company's affair 
unless all the shareholders are present at the meeting or are represented by 
proxy after due notice of the business to be transacted, no resolution 
passed thereat can bind the shareholders.

2. Companies (§ IV G—137)—Shareholder undertaking management
of company—Expectation of remuneration—Shareholders
EXPECTING TO PAY—PAYMENT ON BASIS OF QUANTUM MERUIT.

No by-law of a company is necessary for the employment of a director 
in some other capacity or for his remuneration for such additional services, 
and where the evidence shews that a shareholder definitely undertook 
by arrangement to manage the company’s affairs and that he expected 
to be remunerated for his services, and that this was recognised by nearly 
all the other shareholders, he is entitled to be paid for such services as 
upon a quantum meruit.

[Canada Bonded Attorney etc. v. Ijeonard-Harm Her Ltd. (1918), 42 
D.L.R. 342, 42 O.L.R. 141, followed ]

Action to recover #1,200 alleged to be due to the plaintiff .Statement, 
for salary as manager of the defendant company's business from 
the 15th June to the 15th December, 1918.

G. W. Mason, for the plaintiff.
J. R. L. Starr, K.C., for the defendant company.
Orde, J.:—The defendant company was incorporated on orde.j. 

the 24th June, 1914, as a private company, under the Ontario 
Companies Act, with an authorised capital stock of #100,000, 
with five provisional directors and its head-office at Hamilton.
The company’s business was that of quarrying and dealing in 
stone, gravel, and sand. It had its plant at Erin, and, prior to 
and curing the period in question here, an office in Toronto, in 
addition to the head-office at Hamilton. All the capital, con
sisting of 1,000 shares, was issued and fully paid-up.
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The plaintiff « as not one of the incorporators, hut became a 
small shareholder shortly afterwards.

In 1917 and the early part of 1918, the company was in a 
had way and was involved financially.

At a meeting of shareholders held on the 28th May, 1918, the 
plaintiff, who then held 100 shares, submitted a proposition to 
purchase 51 per cent, of the stock and to advance* certain moneys 
to the company. This proposition resulted in the plaintiff and 
Mr. H. N. Kittson, one of the original incorporators and already 
a holder of 280 share's, together advancing certain moneys and 
acquiring certain aelditional sliarvs, so that by the 12th June, 
1918, the plaintiff held 260 shares and Kittson 387, making 
647 in all out of the 1,000 issued shares, thereby giving the plaintiff 
and Kittson control.

The plaintiff and Kittson had for some time* during the earlier 
part of 1918 Irecn conferring as to the company's affairs anil tie 
possibility of improving its position. The plaintiff says that 
there w as an arrangement made with Kittson w hereby the plaintiff 
was to lrucome general manager of the company, and that he and 
Kittson, as well as Baby, the secretary-treasurer, were to lie 
remunerated for their services. The plaintiff says he wrote 
Kittson in July, 1918, stating that he, the plaintiff, was to dran 
$200 per month as salary, and that Kittson was to receive UO 
per month for his services in looking after the business at Hamilton

This letter wa ' not produced, and the plaintiff says that hie 
file containing the copy disappeared, so that the only evidence 
of its contents is that of the plaintiff himself. Kittson says le 
rememliers receiving one letter from the plaintiff complaining 
about the financial position of the company, and stating that 
the plaintiff had received no salary.

The plaintiff says that he was appointed manager of the com
pany in June, 1918, by Kittson and Baby. Kittson was then a 
director, and, according to the last recorded minutes of any 
directors’ meeting prior to that time, also vice-president. The 
president was Walter S. Connolly, who had held that office since 
the early part of 1916.

It is admitted that there was, at that time, no meeting of 
directors, formal or otherwise, at which the plaintiff was authorised 
to act as manager or in any other capacity, but there is no douht
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about the fact that from about the middle of Julie, 1918, onwards, 
Marks looked after the business of the company from its Toronto 
office, Baby, the secretary-treasurer, I icing engaged at the plant 
at Erin. Marks sent out bills of lading and invoices from the 
Toronto office and collected moneys which lie remitted to Hamilton. 
It appears to have been taken for granted by the plaintiff and 
Kittson that, having control, they could practicallv undertake 
the complete management of the company. Mr. Kittson admits 
that there was some talk between the plaintiff anil himself as 
to the latter's remuneration, and as to his rendering services to 
the company in some capacity, though he does not remember 
the word “manager” lieing used, hut he takes the ground that 
no salary was agreed to by him at that time, and that tlie work 
to he done at the Toronto office was not at all onerous, because 
the sale of the company's output was largely in the hands of the 
Elias Rogers Company Limited, who hail lieen engaged as the 
company’s agents some time liefore. At this time the plaintiff, 
though a large slxareholder, was not a director of the company.

On the 9th Kcptemlier, 1918, a meeting of shareholders, which 
is styled the “Annual ( ieneral Meeting," w as held, at which Messi-s. 
Kittson, Marks, Tate, Bahv, and Connolly were elected directors. 
At a meeting of directors held immediately afterw ards, Mr. Kittson 
was elected president, the plaintiff vice-president, and Mr. Baby 
secretary-treasurer. As part of the business at this meeting, 
it was resolved that a salary of $150 tier month, dating from tlie 
1st June, 1918, Ik- paid to Baby. No mention is made of the 
plaintiff's position as manager or of any salary to him.

The plaintiff continued, however, to perform the duties which 
he had entered upon in June, and Mr. Kittson admits that from 
that time he regarded tlie plaintiff us the “managing director" 
of the company. As lie put it, the plaintiff was the director who 
managed the company.

During the autumn of 1918 matters liecamc strained lietwcen 
the plaintiff and Baby, and later between the plaintiff and Kittson. 
The company’s business was not improving, and tlie plaintiff 
«as dissatisfied with Baby’s management of the business at Erin. 
In October the plaintiff wrote twice to Kittson complaining aliout 
Baby, mentioning the fact that he, the plaintiff, had had no 
salary and was out of pocket for expenses. In his second letter
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he asked Kittson to call a meeting of shareholders to discuss 
matters. At the same time he dismissed Baby and the whole 
staff at Erin. Kittson, as president, did not call the meeting of 
shareholders, so the pla ntiff took it upon himself as manager to 
do so, and on the 2nd Dc cemlxr, 1918, sent out notices of a special 
meeting of shareholders to l)e held in the head-office at Hamilton 
on the 17th December, 1918, “to discuss matters of importance 
pertaining to the company’s affaire.” This notice he signed as 
“manager.”

At the shareholders’ meeting on the 17th December, 1911, 
there were present Messrs. Kittson, Morrison, Connolly, Marks 
(the plaintiff), Henderson, Tate, and Baby. The minutes of 
this meeting contain the following record :—

“Mr. Marks submitted that, in view of the time he had devoted 
to promotion of the company as manager, he was entitled to and 
demanded that 8200 per month be voted to him for a period of 
six months, whereupon Mr. Connolly asked whether, in the event 
of such salary or l>onus l>eing voted to him, would he (Mr. Marks) 
claim priority on the assets of the company as against the guaran
tors to the bank. Mr. Marks definitely stated that we could 
take his word to the contrary, and that, if the amount was not 
voted to him forthwith, he would immediately apply for a winding- 
up order. In view of Mr. Marks’ attitude, it was deemed advis
able in the interests of the company to pass the following reso
lution:—

“Moved by Mr. W. S. Connolly, seconded by Mr. E. R. Tate, 
that six months’ salary be voted to S. A. Marks at rate of S200 
per month, or $1,200, and to H. N. Kittson six months’ salary at 
rate of $50 per month, or $300, to December 1st, to be paid by 
the comjjanv when the finances of the company will warrant so 
doing.”

The minutes do not record that cither the plaintiff or Kittson 
refrained from voting on this resolution.

Then* was some question as to the regularity of this meeting. 
The plaintiff had no authority, as manager, to call a meeting of 
shareholders. Nor did the president’s failure or refusal to call a 
meeting justify the plaintiff in assuming the right to call it. A 
special general meeting of shareholdeis can be called only upon the 
authority of the directors; and, although the plaintiff held a
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sufficient number of shares to enable him to exercise his right to 
have a meeting called under sec. 4(i of the ( hitario ( 'ompanies Act. 
he did not follow the requirements of that section. So that, 
unless all tlic shareholders were present at the meeting, or were 
represented by proxy after due notice of the business to be trans
acted, no resolution passed thereat could bind the shareholders. 
There seemed some doubt as to the numlier of absentees. The 
plaintiff says there was only one. and that hr held and presented 
a proxy for him, but the proxy is not produced, and the president 
rememliers no such proxy. The minutes of the meeting <|o not 
mention it. But, assuming that all absent shareholders were 
represented, in the absence of some evidence as to the extent of 
the authority given by the proxy, 1 must hold that the authority 
was limited to the business (or which the meeting was called. 
A meeting called “to discuss matters of importance pertaining to 
the company's affairs” cun luridly lie considered as having liera 
callisl for any “special ” purpose whatsoever. Just what business 
could be transacted thereat may he ojien to doubt—possibly 
nothing but ordinal y routine matters; but I am of the opinion 
that it was beyond the jiowcr of that meeting, in the absence of 
any shareholder, unless represented by proxy with full authority, 
to pass any resolution to remunerate two men who were then 
directors of the company.

At a subsequent meeting of shareholders held on the 20th 
January, 1920, the minutes of this meeting were confirmed ; 
but, again, there was not a full attendance of shareholders, and 
no evidence is given as to the notice calling this meeting. Vnless 
the notices set forth the fact that it was pm|Hiseil to confirm the 
resolution passer! at the meeting of the 17th December, 1918, 
the purported confirmation would not validate the earlier resolution. 
See Lindley on Companies, 6th cd., pp. 425 and 426. The meeting 
of the 20th January, 1920, was adjourned until the 11th February, 
1920. At this adjourned meeting there were present only Messrs. 
Kittson, Connolly, and Baby, and, after referring to the fact 
that the plaintiff w as demanding immediate payment of the amount 
voted to him on the 17th Deccinlier, 1918, in spite of the resolution 
being qualified that payment was to lie made “when the finances 
of the company will warrant so doing,” they formally rescinded 
the resolution of the 17th December, 1918, lKith as to the plaintiff 
and as to Kittson.

ONT.

8. C.
Masks

ItuesANli



562 Dominion Law Reports. (55 D.L.R.

ONT.

8. C.

Rot "BAND
Co. Ltd.

Orde. J.

In so far as the plaintiff's claim is based upon the resolution 
of the 17th December, 1918, 1 do not think it can stand. I hold 
that tlie resolution was neither passed nor confirmed at a regularlv 
constituted meeting of shareholders.

But the resolution has this value, so far as the plaintiff is 
concerned, that it corroborates his evidence that he did render six 
months’ services to the company in the capacity of manager and 
as to what would he a fair remuneration for those services. The 
shareholders then present held a very large proportion of the 
capital stock—as far as I can gather from the minute-book, 
probably in excess of 90 per cent.

The plaintiff’s right, if any, to recover on the strength of any 
resolution, being disposed of, it is not necessary to consider the 
effect of the general by-law of the company as to the remuneration 
of directors.

The plaintiff also relics upon his right to recover indc]>endently 
of any resolution.

Mr. Kittson, in the course of his evidence, took the ground 
that, as he was likewise largely interested in the company and 
was performing many services for the company for which he did 
not expect to be paid, the plaintiff was in the same position. 
With this 1 cannot agree. I think that the evidence shews that 
in June, 1918, the plaintiff' definitely undertook, by arrangement 
with Kittson and Baby (Kittson and the plaintiff together holding 
two-thirds of the stock), to manage the company’s affairs at its 
Toronto office, and that the plaintiff expected to be remunerated 
for these services. These facts ate recognised by almost all the 
shareholders. Under these circumstances, unless there is some 
technical reason for refusing the plaintiff relief, he ought to 
recover.

Any doubt as to the necessity for a by-law in cases like this, 
which may liavc arisen from earlier decisions, has been set at 
rest by the recent case of Canada Handed Attorney and Legal 
Directory Limited v. Leonard-Hariniter Limited (1918), 42 O.L.I1. 
141, 42 D.L.R. 342. It is there laid down that no by-law is 
necessary for the employment of a director in some other capacity 
or for his remuneration for such additional services: sec per Riddell, 
J., 42 D.L.R. at p. 353. When liis employment began, the plaintiff 
w as not in fact a director, and did not become one until three 
months later.
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Under these circumstances, the plaintiff is, in my judgment, 
entitled to be paid for his services as upon a quantum meruit; 
and, as the value thereof has been practically determined by the 
shareholders themselves at .$1,200, there should lie judgment for 
tlie plaintiff for that amount, with costs.

Judgment accordingly.

ONT.

8. C.

Koch and 
Co. Ltd.

EDMONDSON v. BOARD OF TRUSTEES FOR THE MOOSE JAW SASK.
SCHOOL DISTRICT No. 1.

Saskatchewan Court of Appeal, llaultain, C.J.S., Newlands, l.amont and 
El wood, JJ.A. November 29, 1920.

Negligence (§ I B—5)—School Board—Allowing its* ok defective
BAMBOO CROSH-POLK FOR JUMPING—PoLE NOT DANGEROVH FOR 
PURPOSE IT 18 USED—INJURY TO PUPIL WORKING ON—LIABILITY.

It is not negligence on the part of a School Board to allow the pupils 
to use a bamboo crow-pole for practising high jumping, although one 
end of the |x>lp is splintered or jagged, if the pole is not dangerous for 
the purpose for which it is used, and it is no* liable for injuries caused 
to a pupil by being hit with the end of the pole while watching other 
pupils practising jumping after school hours.

Appeal by defendant from the trial judgment in an action for Statement, 
damages for injuries received by a schoolboy while watching other 
hoys practising high jumping on the school grounds after 4 o’clock 
and which resulted in the loss of an eye. Appeal allowed, action 
dismissed.

J. F. Frame, K.C., and W\ M. None, for appellant.
J. L. Bryant, for respondent.
Haultain, C.J.S.:—I am of opinion that this apjieal should be Hauiuin. c.j.s. 

allowed on the ground that there was no evidence upon which a 
jury could reasonably find negligence on the part of the defendant.
There was nothing unusual or out of the common in the apparatus 
in question, and it was being used in the ordinary way. That the 
pole should be knocked down is an ordinary incident of any jump
ing competition, and under ordinary circumstances there is no 
resulting danger. The accident which unfortunately happened 
might equally well have happened whether the end of the pole1 
was broken or not. I do not think that it requires any expert 
evidence to shew that a pole, either blunt or pointed at the end, 
propelled by the weight and force of a boy jumping against it, 
would be liable to put an eye out, if, in the language of the medical 
witness, it struck it “on the proper spot.” A cricket ball, base
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ball or golf ball would be equally dangerous to anyone putting 
himself in the line of flight. There was no danger which could have 
been reasonably foreseen or provided against likely to arise1 from 
the ordinary use of the apparatus in question.

The facts in this case seem to me to disclose nothing more than 
a most deplorable accident which could not have been prevented 
by any ordinary measures of precaution and for which nobody is 
to be blamed, except, perliaps, the unfortunate lad himself, who 
put himself in a jiosition of danger after having been warned.

I would therefore allow the appeal with costs, and set aside 
the verdict and dismiss the action with costs.

Nkwlands, J.A.:—The plaintiff, a boy of 8 years old, a pupil 
in one of defendants’ schools, was standing near a cross-bar, used 
by other schoolboys for high jumping, on the school grounds a 
few minutes after the close1 of the school for the day. One of the 
boys in jumping over the bar knocked it off, and the end of the 
bar hitting the plaintiff in the eye destroyed his sight. The bar 
in question was a bamboo pole, the small end of which had been 
broken, leaving sharp points which, when striking the eye, cut it 
and caused the damage complained of. The jury fourni negligence 
on the part of the defendants, “in allowing the use of such a stick 
which was dangerous.”

The danger w'ould consist in the sharp points on this stick 
hitting a spectator on the eye, or possibly the face. It could make 
no difference to the boys using the bar to jump over. Now the 
evidence shews that any kind of a stick used for this purpose hitting 
a boy on the proper spot on the eye would destroy the sight of the 
eye, and I think we may take it for granted that any kind of a 
stick hitting a boy of 8 years old on the eye, would huh him, though 
it would only destroy his sight if it hit it, a medical witness said, 
“on the proper spot.” There was no suggestion in the evidence 
that the pole in question was dangerous for the purpose for w hich 
it was being used, i.e., as a jumping pole for the jumpers.

Two grounds of action are alleged: 1, negligence; and 2. a 
statutory duty to provide material and appliances for school 
sports and games as may be deemed necessary, and to repair and 
keep in order all school property. The provision to keep the 
material and appliances for school sports in repair can only mean tor 
the purposes for which they would be used, and as this pole was
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not out of repair for that purpose, the plaintiff eould not recover 
on that ground. His cause of action, if any, is under the tiret 
ground, and the principles applicable to such a case an* set out hv 
Phillimore, J., in Morris v. Carnarvon County Council, [1910] 
1 K.B. 159, at 167, Phillimore, J., says:—

But I am of opinion that there is a good cause of action in this case 
against the defendants wholly outside the statute, a liability which attaches 
to them not as an education authority, but as the owners of premises which 
are dangerous and upon which they have invited the plaintiff to come. There 
is a duty upon persons who invite others on to their premises to take care that 
the premises are not in a dangerous condition; and if that be true of what I 
may call their static condition, where the danger arises from the in sition of 
things as they stand without anything being moved, a fortiorari, is there a 
duty upon the owners to take care when they invite others to deal with some
thing movable upon the premises the moving or dealing with which may be 
productive of mischief. Here this child, being on the school premises by 
invitation, is directed to use a swing door which happens to be dangerous for 
so young a child to use. and damage hnpi>ens in consequence, l or that damage 
l am of opinion that the defendants are res|>onsible.

This polo could not be considered a trap, as it was not dangerous 
to anyone using it. It was no more dangerous to spectators than 
any other instruments used in sports striking a spectator “on the 
proper spot.” A baseball might cause an injury to a small boy 
by striking him on the proper s]>ot, but that could not constitute 
a ground of action against the School Hoard furnishing the boys 
with a ball to play with. The effect of the finding of the jury in 
this case is, that the jm>1o in question 1 eing broken at the end 
would cause a greater injury by striking a boy who was a spectator 
than a pole with an unbroken end. They have therefore fourni 
that the amount of damage caused by this pole is the reason for 
holding that the School Board was negligent. This is not a proper 
criterion for deciding whether the Board was guilty of negligence.

If any kind of a jade would have caused damage by hitting a 
hoy on the eye, then there must lie negligence on the part of the 
School Board in providing a pole as a cross-bar for high jumping. 
This is, however, not suggested either by the pleadings or the 
finding of the jury.

I am therefore of the opinion that the School Board was not 
negligent in providing or allowing to be used a pole for high jump
ing; that the injury suffered by plaintiff, though a very regrettable 
accident, was a mere accident, for which they were not liable, and 
the appeal should, therefore, be allowed with costs.
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Lamont, J.A. (dissenting) :—This is an action for damages for 
personal injuries received by the plaintiff, which are alleged to 
have been caused through the negligence of the defendants.

On September 11, 1919, the plaintiff, a boy of 8 years, was in 
attendance at the Empress School, Moose Jaw. On school being 
dismissed at 4 o’clock in the afternoon, he went out of the school 
building to the school grounds. Some of the older boys were there, 
practising the high jump for the annual field-day shortly to lx> 
held. For the purpose of enabling the boys to practise the high 
jump, the defendants some time previously had furnished two 
uprights with holes at short intervals for pins, and a cross-1 mi 
which rested on the pins. This cross-bar in time became broken, 
and one of the boys brought to the school a bamboo pole, about 
10 feet long, and on the day in question this pole was Iteing used as 
a cross-bar. The pole was smaller at one end than the other. At 
the smaller end it was about the size of a man’s little finger. 
The uprights were set east and west, and in jumping the boys ran 
at an angle towards the cross-bar from the south-east. When the 
plaintiff came out of the school, he went to where the boys were 
jumping; his brother, 10 years old, being one of those who were 
practising. The plaintiff went and stood near the west upright. 
One of the boys, Jim Wright, told him to stand back. In literal 
compliance with this direction, the plaintiff stepped back two steps. 
This stepping back took him to the north of the upright, and a 
little west. On the peg in the west upright lay the small end of 
the bamlioo pole. The plaintiff’s brother I^eonard attempted to 
jump over the pole. In doing so his toe caught the pole.and knocked 
it off the j)eg. The small end struck the plaintiff’s left eye, cutting 
the comer right across and destroying the sight. Some time 
previously the plaintiff had lost his right eye, and this accident 
left him totally blind.

The plaintiff claims that his injuries resulted from the negligence 
of the defendants in permitting the use as a cross-bar of a bamboo 
pole with the small end thereof in a splintered or pointed condition. 
There was evidence that the small end had been broken. In his 
charge to the jury the trial Judge said:—

The chief—in fact, the whole—controversy appears to me to be as to the 
condition of the small end ol that bamboo stick. You have heard the evidence. 
The evidence of all the witnesses called on behalf of the plaintiff is to the effect
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that that end was what you can describe as in a splintered condition. On the SASK. 
other hand,the evidence of all the witnesses called for the defence is tliat it ç~\
was not in that condition at all. It was not ns smooth as it could be made, _! 
but that it di<l not have ragged edges. Now which of these sets of witnesses Edmondson 
do you believe? v.

The jury found that the injury received by the plaintiff was trustees

due to negligence on the part of the defendants. That such negli- .„FOR ™E 
• , „ . . , , . , , . , Moose Jaw

gence consisted m allowing the use of such a stick which was School

dangerous." The stick referred to was the bamboo pole. They District

also found that the plaintiff had not been guilty of contributory -----
•• ii . i . , . * Lament, J.A.negligence, and they assessed the damages to him at $7,200.

Judgment was entered in accordance with this verdict. From that 
judgment this appeal is brought, and the question is, was there 
evidence uj>on which the findings of the jury could properly be 
based?

A finding of negligence against the defendants causing the 
injury implies that they owed a duty to the plaintiff which they 
failed to discharge. The duty which they owed to the plaintiff 
depends upon the1 relationship existing between them. If the 
plaintiff was an "invitee” upon the defendants’ premises, the 
defendants were under obligation to take greater care for his safety 
than if he were a mere "licensee.” Hamilton, L.J., in Latham v.
Johnson, |1913] 1 K.B. 398 at 410. In my opinion the plaintiff 
occupied the position of invitee.

In Morris v. Carnarvon County Council, (1010] 1 K.B. 159, a 
girl attending a public school provided by the defendants was 
injured while going through a swing door in one of the rooms.
Phillimore, J., in his judgment, at 167, says:—

But I am of opinion that there is a good cause of action in this case 
against the defendants wholly outside the statute, a liability which attaches 
to them not as an education authority, but as the owners of premises which 
are dangerous and upon which they have invited the plaintiff to come. There 
is a duty upon |>ersons who invite others on their premiers to take rare that 
the premises are not in a dangerous condition . . . Here this child, being 
on the school premises by invitation, is directed to use a swing door which 
happens to be dangerous for so young a child to use, and damage hapi>ens in 
consequence. Tor that damage I am of opinion that the defendants are 
responsible.

The duty which an owner or occupier of premises owes to an 
invitee is act out in 21 Hals., i>ara. 656, as follows:—

056. The duty of the occupier of premises on w’hich the invitee comes, is 
to take reasonable care to prevent injury to the latter from unusual dangers 
which are more or less hidden, of whose existence the occupier is aware or
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ought to be aware, or, in other words, to have his premises reasonably safe 
for the use that is to be made of them. If this duty is neglected, an invitee 
who is injured thereby can recover damages in respect of his injuries.

In Norman v. Great Western It. Co., [1915] 1 K.B. 584, Buckley, 
L.J., at p. 592, says: “The duty of the invitor towards the invitee 
is to use reasonable care to prevent damage from unusual danger 
which he knows or ought to know.” If, however, the invitor has 
not neglected some legal duty to the invitee, he is not liable. 
Struthers v. Burrow (1917), 37 D.L.R. 667, 40 O.L.R. 1.

Were the premises of the defendants free from unusual dangers 
more or less hidden, which were or ought to have been known to 
the defendants?

The verdict of the jury, I take it, means that they accepted the 
testimony of the plaintiff’s witnesses that the small end of the 
bamboo pole was in a splintered condition or had a sharp point, 
and that in such condition it was dangerous. There was evidence 
upon which they could find that a pole with a splintered or sharp 
end should not lie used. The principal of the school testified that 
had he noticed that the pole wras dangerous he would have dis
carded it at once. He also testified that, in addition to himself, 
two other members of the teaching staff supervised the sports of 
the lioys, and that it was the duty of the supervisor to stand near 
one of the uprights so as to be in a position to put up the pole 
when it was knocked off. There was no one supervising the sport* 
at the time of the accident. There was evidence that, the day 
preceding the accident, Miss Corman, one of the supervisors, had 
examined the small end of the pole and that it was then in its 
splintered condition. There was also evidence that, a day or so 
before, some of the boys asked the principal if they could take 
out the pole and practise jumping after 4 o’clock, and that he gave 
them permission to do so, provided they returned the pole to the 
coal-chute where it was kept. After the accident the pole dis
appeared. One boy testified that next day he saw it, or a pole 
like it, in the coal-chute, but after that no one appears to have seen 
it.

There was, therefore, in my opinion, evidence upon which the 
jury could find that the pole in question had a sharp or splintered 
point to the knowledge of the defendants’ supervisors, and that 
the principal had given the boys permission to practise with it 
after 4 o’clock, when it was in that condition.
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It was, however, contended: (1) that there was nothing hidden 
or concealed alxmt the danger from the sharp end, and (2) that, 
in any event, there was always danger to anyone standing in the 
position of the plaintiff while the practising was taking place.

The evidence does not disclose that the plaintiff knew that the 
small end of the pole was in a splintered condition. But even if 
it had, it is not sufficient to shew that the danger was apparent 
to the eye.

In Cooke v. Midland Créât Western, [1909] A.(229, Lord 
Atkinson, at 238, said:—

The duty the owner of premises owes to the persons to whom he gives 
permission to enter ti|)on them must, it would appear to me, be measured by 
his knowledge, actual or imputed, of the habits, capacities, and propensities 
of those persons.

In Moiris v. Carnarvon County Council, [1910] 1 K.B. 159, in 
disc ng whether or not the facts of that case brought it within 
the principle of a hidden or concealed source of danger, Darling, J., 
at p. 164, said:—

In order to determine whether the present ease comes within that principle 
one must have regard not only to the nature of the thing itself, but also to the 
class of jiersons who are invited or comiielled to use it, and one must have 
regard to the knowledge, judgment and physical strength of those persons. 
What the law considers a concealed danger is not confined to things hidden 
from the eye alone; it extends to things hidden from the appreciation of the 
person injured, hidden from the combination of eyesight and knowledge of 
the properties of the thing which the eyesight observes. It is not enough here 
to say that this was a swing door and that the child could see that it was a 
swing door. No doubt the child could see that it was a swing door, but she 
did not know what that fact involved, or what the consequences of her using 
it might be. The finding of the jury must be taken to mean that the plaintiff 
did not know what were the joncealed and liidden dangers of that swing door, 
and that to a child of her age, with only the knowledge and strength that a 
child of that age would |)ossess, the door was a trap in the sense in which that 
word is used in the cases with which we are familiar.
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The jury found that the plaintiff had not tieen guilty of negli
gence on his part. That finding, in my opinion, implies that, 
although he placed himself in a position of danger, he did only 
what was natural for a boy of his years to do. It also implies that, 
although the splintered condition of the pole was apparent to the 
eye, he did not appreciate the danger arising therefrom. He was 
told by Jim Wright to stand back. He stepped back, although 
by doing so he brought himself into the danger zone. This is 
evidence from which the jury might reasonably infer that he had 
no appreciation of the risk he was incurring.
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That there is a certain amount of danger attendant on the use 
of a proper pole is, in my opinion, no answer to the plaintiff'* 
claim. The plaintiff’s injury did not arise from the use of a proper 
pole, as the jury have found. If the irole had possessed a rounded 
end and a smooth surface, or any other end that would he proper 
for a cross-bar, it would still be a question for the jury whether 
or not there was any unusual danger to a boy of the plaintiff’s 
years, arising from the use thereof. It is clear that if the invitee 
knew of the danger and appreciated the risk involved the defendants 
would not be liable. Lucy v. Bowden, [1914] 2 K.H. 318.

In the present cast?, in addition to the dangers incident to high 
jumping with a proper j>ole, there was added the danger incident 
to the use of a ]>ole with a sharp point, and in my opinion such 
danger may not improperly be termed an “unusual” one, within 
the meaning of the decided cases; and while to a man of mature 
years the danger of lieing cut by the sharp end of the pole would 
l>e apparent, to a child of 8 years it might not be apparent at all, 
and if it was not, it would in my opinion lie just as much a concealed 
danger as was the sw ing door in the Morris case.

The findings of the jury were in the plaintiff’s favour, and they 
wore based upon evidence which, if accepted, justified the con
clusion that the pole in question had a splintered end; that per
mission for its use after 4 o’clock had been given; that the defend
ants’ supervisors knew or should have known that it was 
splintered, and therefore liable to cause injury different from and 
in excess of that which would flow from a blow of a pole with a 
proper end; that they knew* or should have known that it was 
natural for a boy of the plaintiff's years to watch other boys 
practising, and that the plaintiff on account of his years would not 
apprehend the additional danger arising from the use of the 
splintered pole.

In the face of such evidence, I do not see how the case could 
properly have been withdrawn from the jury.

In addition to the eases I have referred to, the following are 
instructive as to the liability of educational authorities for accidents 
to school children : Ching v. Surrey County Council, [1910] 1 K.B. 
736; Smith v. Martin arid Cpn. of Kingiiton-upon-Hull, |HM1|
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2 K.B. 775; Shrimpton v. Hertfordshire County Council (1911), 
104 L.T. 145; Smiles v. Edmonton School District (1918), 43 
D.L.R. 171, 14 Alta. L.R. 351.

As there was, in my opinion, evidence for actionable negligence 
for the jury and as the jury luivc found for the plaintiff, the 
verdict should stand. I would dismiss the appeal.

Elwood, J.A.:—This action was brought to recover damages 
for injuries alleged to have been sustained by the infant plaintiff 
through the negligence of the defendant. The negligence, as set 
forth in the statement of claim, is the following:—

(a) In permitting the said broken and dangerous equipment to be 
brought on the said grounds, (b) In permitting it to remain on the said 
grounds, (c) In not preventing the use of the said broken and dangerous 
equipment by the pupils of the said school, (d) In not providing adequate 
and continuous supervision of the use of the said broken and dangerous 
equipment, (e) In not providing proper equipment as required by law. 
(f) In that whilst knowing that the plaintiff was blind in one eye it did not 
exercise proper and particular supervision over him.

The jury found that the defendant was guilty of negligence, 
and that such negligence consisted in allowing the use of such a 
stick which was dangerous, and assessed damages in consequence. 
From this judgment the defendant has appealed.

The facts material to the case are that, prior to the time of the 
accident, the appellant had provided certain equipment for the 
lioys to use in practising high jumping. This equipment consisted 
of two uprights, which had holes into which pegs were inserted. 
Upon these pegs rested a bar which consisted of a strip about a 
quarter of an inch thick sawn off a board about an inch thick, so 
that the bar would be approximately, a quarter of an inch by one 
inch, and usually about 10 ft. long. This bar was the bar usually 
supplied when one was requisitioned, and apparently, prior to the 
accident, such a bar had been supplied, but had in some way become 
broken. Thereafter, and about 10 days or 2 weeks before the 
accident, one of the boys had brought to the school a bamboo pole, 
which was used as a bar. This jxde was thicker at one end than 
at the other. At the thick end it was apparently smooth and 
varnished over. At the smaller end, which was about the thick
ness of a man’s little finger, at the time of the accident it was 
roughened. Two boys, witnesses for the plaintiff, produced 
rough drawings which they made shewing the edges to be jagged.

39—55 d.l.r.
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There is no evidence as to the length of these jags, and, if the 
drawings were according to scale, which of course they would not 
be, the length of the longest jag could not have l>een more than, 
probably, a quarter of an inch. The evidence is that the breaking, 
which caused thhse jagged edges, took place about 3 days before 
the accident. There is nothing to shew the condition of the pole 
prior to this breaking. The accident took place about 5 minutes 
after 4 o’clock in the afternoon. The school was dismissed at 
4 o’clock. Some of the elder boys had, prior to this day, asked 
permission to use the equipment for the purpose of practising 
high jumping in anticipation of a field day which was to take place 
shortly thereafter. The boys were given permission, but were not 
given permission actually on the day of the accident. However, 
on the day of the accident they were practising with this equip
ment. The infant respondent was not practising, he was too 
young. He wras eight years old. His brother was practising, hut 
the infant respondent was standing watching the jumping. The 
uprights wen* standing east and west, ami the boys wen* jumping 
from south to north. Shortly before the accident, the infant 
respondent was standing close to the west upright. He was told 
by one of the boys to move back. He stepped back 4 or 5 ft. to 
the north and, 1 take it, east of the west upright. His brother 
then took a high jump, and, in jumping, in some way struck tbe 
bar, with the consequence that, apparently, this jagged edge of 
the bar cut the eye of the infant respondent, with the result that 
the sight of the eye was destroyed. He had lost the other eye 
previously.

The evidence shewed that, when the boys were using these 
uprights win'll the teachers were present, the younger boys were 
kept away, because it was, I apprehend, dangerous to have little 
boys around where the jumping was going on; not because of any 
particular danger in the bars being used, but because of the danger 
which is always more or less present when athletics of that kind 
are being engaged in. The medical evidence shewed that, if the 
regular bar had been used, it would not probably have caused the 
injury that was caused, but that it was possible, even while using 
the regular bar, if the bar wrere knocked with sufficient force and 
in the right direction, to put out an eye. The evidence of the 
teacher who had usually supervision in school hours of the sports
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of those children was, that she had handled the bar in question 
either the day of or the day before the accident, and on previous 
occasions, that she never considered it unsafe, and it never occurred 
to her that it was unsafe to use it.

In view of the conclusion that I have come to, it is not necessary 
that I should express any opinion on the question of whether the 
jury was justified, under the evidence, in concluding that there 
was any negligence on the part of the ap|>eilant in permitting the 
bar to l>e used. I have come to the conclusion that the appellant 
owed no duty to the infant respondent which rendered the appel
lant liable for the particular accident which took place. I am of 
the opinion that there is nothing in the School Act, or in the regu
lations of the department, which renders the Board of Trustees 
of a school district, insurers of the safety of the children in going 
to and returning from the school. They have a certain amount of 
control over the children, by which, I apprehend, the children 
are liable to expulsion, punishment or correction if they fail to 
behave themselves in going to or from school; but if, for instance, 
one hoy should attack another in going to or from school and caused 
injury to the other, I apprehend that there would be no liability 
on the School Board therefor. ( >r if some of the boy,- were engaging, 
we will say, in a game of football or baseball, and some boy was 
injured in the game after school hours and while standing as a 
spectator to the game, there would not, I apprehend, be liability 
on the part of the School Board. So far as this case is concerned, 
the infant respondent had no right to be where he was at the time 
of the accident. It was out of school hours; his duty was to go 
home. This apparatus could not in any way, in my opinion, be 
held to be a trap.

In my opinion, therefore, the appeal should be allowed with 
costs, and the plaintiff’s action dismissed with costs.

Appeal allowed.
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CAN. HEICHMAN v. NATIONAL TRUST Co.

S. C. Supreme Court of Canada, Davies, C.J., Idington, Anglin, Brodeur, and
Mignault, JJ. June tl, 1990.

Husband and wife ({ II 1—110)—Proposed marriage—Promises made
BY HUSBAND’S FATHER THAT HE IS GIVING SON PROPERTY—MARRIAGE
—Death of husband—Enforcement of promises.

Representations made by a father that he is giving his son who U 
desirous of becoming married certain lands and chattels, such repre
sentations being made to the father of the son’s future wife and the 
marriage taking place on the strength of the promises then made, may 
lie enforced after the son’s death by his administrators.

[Heichman v. National Trust Co. Ltd. (1919), 50 D.L.R. 401, 13 S.L.R. 
22, affirmed.)

Statement. Appeal from the judgment of the Court of Appeal for Sas
katchewan (1919), 50 D.L.R. 401, 13 S.L.R. 22, affirming the 
judgment of the trial Judge and maintaining the respondent's 
action. Affirmed.

G. A. Cruise, for appellant ; J. M. Stevenson, for res]>ondont.
Davie, cj. D AVI eh, C.J.:—I must say that, alike during the argument

at Bar and since then during my reading and examination of the 
case and factums, I entertained some misgivings as to the sound
ness of the judgment appealed from ((1919), 50 D.L.R. 401,13 
S.L.R. 22).

The question seems to me reduced to this: Had Stephen 
Heichman, the defendant's son, at the time of his death such n 
cause of action as entitled him to maintain an action against 
his father either for si>ecific performance of his alleged agreement 
to give and convey to him the two-quarter sections of land in 
question or, in the alternative, for damages, as claimed in the 
statement of claim ? If he had not, it goes without saying that 
the plaintiff company, as administrator of his estate, could not 
maintain the action.

I have reached the conclusion that the findings of fact by the 
trial Judge are clearly such as the evidence justified. His rejection 
of the evidence of Paul Scrak and his complete discrediting of 
him and his acceptance of the evidence of Solinak and Antonenko 
as to what took place between the father and the son when the 
written document signed by the defendant, the father, purporting 
to evidence that he had conveyed the half-section of land in ques
tion to his son was read and that this was done and intends! to 
be done in consideration of his son marrying Mary, the daughter 
of the witness Solinak, coupled with the fact that such document
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satisfied the father of the intended bride who gave his consent to 
the marriage which shortly afterwards took place, satisfy me that 
the judgment of the Court of Appeal was right and the ground 
on which it was based of estoppel was sound.

The deceased son was induced to change his condition in life 
and enter into a marriage with Mary Solinak on the explicit 
statement made and the written document signed by defendant 
and read by the son in the father’s presence to his future father- 
in-law that he, the son, was the owner of the half-section of land 
in controversy, as he, the father, had transferred the half-section 
to his son or was about doing so.

It does seem to me that the son having been thus induced 
to change his condition in life and assume the duties and responsi
bilities of married life could enforce that contract as against the 
father, the defendant herein, and that the latter would, in equity, 
be estopped from repudiating his representations of fact respecting 
the ownership of the half-section in question or “from setting up 
his own iniquity as a defence.”

The representations of fact made by the defendant and which 
resulted in the marriage of his son related to, and covered as well, 
the personal property involved in the action. His representations 
were that he wRs giving the half-section of land to his son and the 
horses and machinery necessary to work the same.

I concur in the judgment of the Court of Appeal as stated in 
the reasons for judgment of Newlands, J.A., 50 D.L.R. 401, 13 
8.L.R. 22, on the main and substantial question before us, which 
I think is sufficiently supported by the authorities to which he 
refers.

I cannot, however, agree with respect to the point of a partner
ship reference on which he thinks an amendment of the trial 
Judge’s judgment should be made. No such question was pleaded 
by the defendant, or in issue, or thrashed out at the trial and I 
would restore the trial Judge’s judgment unamended, excepting 
that the extension of the time given for the return to the plaintiff 
of his personal property should date from the day of this judg
ment.

I think this appeal should be dismissed with costs.
Idington, J.:—I am of the opinion that the finding of facts 

by the trial Judge was amply justified by the evidence assuming
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hr was right, as a perusal of the relevant evidence assures me he 
was, in utterly discrediting the witness Serak as he did in a minor 
degree the appellant.

It might have been more satisfactory had the trial Judge 
expressly said his finding was arrived at and intended to lie 
applied in light of and in conformity with the statement of the 
law correctly stated by the Judges in the Court of Appeal. 50 
D.L.R. 401, 13 S.L.R. 22.

There is no doubt that they viewed the facts disclosed in the 
evidence as relevant to the principles of law upon which they 
proceeded.

It is ver>r easy to confuse a representation of an existent fact 
with a promise to produce a condition of things in harmony 
therewith.

I see no reason to think that the Court of Appeal has done 
so and thereby erred in the application of the relevant law uixm 
which they rely.

The mode of thought, and expression given thereto through 
interpreters, as in this case, is much more likely to have liven 
correctly appreciated by the Judges in appeal, by reason of their 
experience in dealing with the like incidents of a trial in the 
Province of Saskatchewan, than we who have not had the same, 
though possibly something analogous, in our respective experience.

We should, therefore, be slow to reverse in such a case where 
we find the Court of Appeal has correctly apprehended the principle 
of law upon which they profess to act and apply thereto the evi
dence presented under such like difficulties.

Moreover, it is quite clear that what Solinak saw appellant 
about, was to t>e assured of the existent financial condition of his 
proposed son-in-law, in order to secure the future happiness of 
his daughter whose marriage he was being asked to consent to.

He left convinced by the appellant’s actual representations 
and conduct that what had l>een done to satisfy him in that 
regard had in fact, by and in conformity with the representations 
or silence giving consent thereto as actual representations of fact, 
been accomplished.

I am, therefore, not disposed to act upon mere criticism 
of forms of expression of an interpreter suggesting another possible
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meaning than that which the Court below has placed thereon, 
when clearly seized, as that Court seems to have been, of the 
principle of law to which the evidence must be applied.

I therefore think the appeal fails.
But in regard to the cross-appeal 1 doubt if the facts in any 

way one can look uixm them, give any title to the1 measure of 
relief which the Court lx1 low has given.

If the parties are well advised they can roach a much more 
equitable result than anything based either upon the assumption 
of any partnership to be implied from the facts or adjustment 
based thereon, or anything analogous thereto, and would suggest 
they attempt same before the cross-appeal is finally disposed of.

In the event of their failure we must disuse of same as l)est 
we can.

Meantime I would dismiss the appeal with costs and suspend 
the disposition of the cross-npjw»al for such brief period as the 
parties may intimate a desire for their attempting to consider 
same.

Anglin, J.:—Although I was at first somewhat in doubt, on 
further consideration of the evidence of Kfram Kolinak and 
Antonenko, in the light of all the circumstances, I think it suffi
ciently supports the finding that a representation was made by 
the defendant that his son, Stephen, was the actual beneficial 
owner of, if not the legal holder of the title to, the half-section 
in question. I sec no good reason why the plaintiff, as personal 
representative of Stephen Hoichman and as trustee for Mary 
Heichman, whose intermarriage took place, as the defendant 
knew was intended, on the faith of that representation, cannot 
maintain this suit. It is not necessary to discuss the other 
grounds of action preferred by the plaintiff, viz., actual convey
ance and contract to convey. For the reasons more fully stated 
by Newlands, J.A., 50 D.L.R. 401, 13 S.L.R. 22, I would dismiss 
the appeal with costs.

Brodeur, J.:—This is an action instituted by the adminis
trator of the deceased Peter Heichman for a transfer of a half- 
section of land in Saskatchewan and the return of certain chattels.

The deceased was married to Mary Solinak under the following 
circumstances :

CAN.
H. C.

Heichman

National 
Trvst Co.

Idington, J.

Brodeur, J.



578 Dominion Law Reports. [55 D.L.R.

CAN.

sTc.
Heichman

National 
Trüst Co.

Brodeur. J.

He went to see her at Battleford where she was living and site 
expressed then her willingness to marry him provided her fat lier 
would be agreeable. The father of the bride, before giving his 
consent, wanted to know about the financial situation of the 
young man, met his father and there it was represented to him 
that the prospective son-in-law was the owner of the half-sect ion 
in question in this case and of certain chattels. He was shewn 
a type-written paper describing the son as the owner. The father 
of the young girl was satisfied with the representations made and 
the marriage took place a short time afterwards.

The young man and his wife resided with his father for a while 
and then went to settle on this half-section where he died a few 
months after.

After his death (the young wife Ireing herself very sick) his 
father brought her to his house and removed all the chattels from 
the half-section, and even the money which the young couple 
possessed.

Soon after the young wife was removed to some other place 
and the present action in recovery of the land anil of the chattels 
is now instituted.

The defendant claims that his son was to give him a certain 
sum of money, vis., $3,000, and that credit was to be given on 
the purchase price of the half-section and that the contracts 
to tliat effect, though drafted, were never executed.

The evidence is somewhat conflicting as to what was said and 
done; but the trial Judge and the Court of Appeal, 50 D.L.R. 
401, 13 S.L.R. 22, accepted the evidence of the plaintiff.

This evidence shews that the defendant represented to the 
father of the bride that his son was the owner of the property in 
question and that the payment of a sum of $3,000 was never 
mentioned.

What has become of the slip of paper which was read at the 
interview between the two fathers? The respondent denies its 
existence but the Court has found that such a document was read. 
Has this document been taken by the appellant from the house 
of his son when he took away everything, even the money? Of 
course the appellant denies that but such a thing might have 
occurred.
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There is no doubt that the evidence as accepted by the Courts 
below is to the effect that the appellant represented that his son 
was the owner of the land and chattels in question. The law is 
that where upon proposals of marriage third persons represent 
anything material in a light different from the truth they shall 
be bound to make good the statement they make. Montefiori 
v. Montefiori (1762), 1 Wm. Bl. 363, 96 E.R. 203; Mills v. Fox 
(1887), 37 Ch. D. 153, at 162.

The appeal should be dismissed with costs.
There is a cross-apical.
The trial Judge has charged the defendant with the value 

of the whole crop. The evidence shews, however, that this 
crop had been put in by the defendant himself and that he should 
not be charged with the whole value thereof and a reference was 
ordered to determine what amount should be properly charged 
to the defendant. The cross-appeal should be held over in order 
to give the parties an opportunity to settle.

Mignault, J.:—In this case the evidence is very conflicting 
and the trial Judge, on the vital fact as to the ownership by the 
appellant's son Stephen Heichman, of the south half of sec. 30 
of Tp. 38, believed the testimony adduced by the respondent in 
preference to that of the apicllant’s witnesses. He did not, 
however, state specifically the facts found by him, being content 
with saying that he found that the facts were as alleged by the 
witnesses on behalf of the respondent. Reference must therefore 
be had to this testimony, which was taken through an interpreter, 
the witnesses being Russians.

The story is that Stephen Heichman desired to marry Mary 
Solinak and asked the latter’s father, Efram Solinak, to allow the 
marriage, pretending that he owned two farms. Thereupon 
Solinak, to make sure of Stephen's prospects in life, went with 
Stephen and one Antenenko to see the appellant. I quote from 
his testimony.

Q. What was said to Peter Heichman? A. I told Peter Heichman, 
“Your son wants to marry my daughter." Q. Yes? A. Stephen told me 
that he had two farms, that you were giving him four horses and all the 
machinery. Q. Yes? A. Peter Heichman then sajd, “Y’es, I am giving those.” 
Q. Did he say he was giving the land too, as well as the machinery? A. Then 
1 asked, “In whose name stands the land? Is the land standing?” Q. Yes? 
A. “The land is in my name but I am giving it to him. He is my son.”
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Antonenko swore :
Q. What took place? A. We came over there to Peter HeiclummV 

after 12. Q. Yea? A. Only John was home, and the children. Stephen then 
told John to go and get the father. Q. Yea? A. Then the father came und 
we got acquainted. Q. Yea? A. Solinuk then atarted to aak questions. 
Q. What about? A. “Your aon wanta to marry my daughter.” Q. Yes? 
A. "He aaya he haa two farma. four horaea, and all the machinery." (j. 
Solinak aaid that to Peter? A. Yea. Q. And what did Peter Heichman aa\? 
A. Peter Heichman then aaid, “Yea, that ia right." Peter Heichman (should 
be Solinak) then aaked in whose name was the land. Q. Peter Heichtnun 
naked? A. Solinak naked Peter Heichman in whose name waa the land. () 
Yea? A. And Heichman then aaid, “It ia in my name." Q. Yea? A. “Are 
you going to make this transfer over to Stephen?" “Yea, all right."

That conversation took place late on Sunday night, February 
10, 1918. On Monday morning, the 11th, the appellant went 
with Stephen to see a Justice of the Peace, one Serak, and the 
two afterwards returned with a typewritten paper, which Stephen 
read to Solinak and Antenenko in presence of the appellant. 
The former gives the contents of the iwiper as read as follows: 
“I, Peter Heichman, give the south half of section 30, township 
38, range 11, to my son Stephen, to my son I am giving this 
land.”

Antenenko’s version is: “I, Peter Heichman, turn over to 
Stephen Heichman the south of 30, half section 11-38; 38-11."

This satisfied Solinak and he consented to the marriage and 
returned home. The marriage took place on March 1, Stephen 
brought his wife home, and afterwards the appellant built him a 
house on the south half of sec. 30, where he resided until his 
death in Octolier of the same year.

The difficulty of the respondent's case is no doubt increased 
by the fact that if such a paper ever existed it has disappeared, 
and this renders it imperative to carefully scrutinise the secondary 
evidence by which it is sought to prove its contents. The same 
critical scrutiny must be directed to the evidence by which the 
appellant attempted to contradict this secondary proof, for he 
afterwards called Serak, the Justice of the Peace whom the father 
and son went to see on February 11, and Serak stated that he had 
drawn up a paper puri>orting to be a receipt from the appellant 
to Stephen for the sum of $3,000, as a first payment on some 
land, and he is not sure whether the land was described in the 
receipt. Serak also said that he had subsequently prepared a
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formal agreement of sale of the land in question which was never 
signed, and one of the copies of which he files. The trial Judge, 
however, did not credit Serak’s testimony, and the alleged receipt 
is not produced, so I will not further consider Serak’s story.

Apparently the trial Judge considered the evidence sufficient 
to shew that a gift had l>een made by the father to the son in 
consideration of the latter’s marriage to Solinak’s daughter. In 
the Court of Appeal, Haultain, C.J.S., very reluctantly he said, 
acquiesced in the strong findings of the trial Judge. Newlands, 
J.A., with whom Lamont, J.A., concurred, based his judgment 
in favour of the respondent on a representation made by the 
appellant to Solinak, Antenenko and Stephen Heichman, that 
he had given this farm and the implements to Stephen, estopping 
the appellant from now denying the truth of this representation.

Mr. Cruise, who very ably argued the case on behalf of the 
apixdlant, contended that if the respondent relied on a contract 
of gift by the appellant to Stephen, no action could be taken on 
such a contract under the Statute of Frauds in the absence of a 
memorandum signed by the appellant. He further urges that 
no sufficient consideration has been shewn for a gift of, or a promise 
to give, the land to Stephen. And as to the claim of estoppel 
founded on representation, Mr. Cruise argued that there was no 
representation of an existing fact, but at the most a representation, 
in the first interview, that the appellant would make over the land 
to Stephen. In regard to the document read in the second inter
view, Mr. Cruise urgCv. that no existing fact was then represented 
but merely a statement made as to its contents. He further 
contended that if there was any representation, it was made to 
Solinak who is not a party to the action.

As to the contention based on the Statute of Frauds, I may 
say that the appellant did not plead the statute. Moreover,this 
contention is fully answered by the evidence given by Solinak and 
Antenenko and believed by the trial Judge of the contents of the 
writing read by Stephen in the appellant’s presence, which writing 
was stated to have been signed by both the appellant and Stephen. 
This writing, it is true, has disappeared, but evidence was made 
without objection of its contents and I have no doubt that w here a 
sufficient memorandum in writing under the Statute of Frauds 
is proved to have existed but to have been lost, secondary evidence
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of its contents can be made. As sworn to by both Solinak and 
8. C. Antonenko, the document read by Stephen satisfies all the requirc- 

Heichman ments of the statute.
National Then as to consideration, marriage is a valuable considérai inn 
Trust Co. to support an ante-nuptial promise by a third person. (7 Hals., Id, 
MignBuit, j. Contract, para. 803, p. 388.) Shadmll v. Shad well, (18601,9 (Ml.

(N.S.) 159, 142 E.R. 62, is in point. There the plaintiff's uncle 
had promised an annuity to the plaintiff on hearing of the latter's 
intention to marry. It was held that the marriage was sufficient 
consideration to support the promise. Mr. Cruise attempted 
to distinguish the case of Shadmll v. Shadmll by saying that 
here the promise was made to obtain the consent of the prospect :vt 
father-in-law to the marriage and not to Stephen to induce him 
to marry. It must not be forgotten, however, that Stephen was 
the person chiefly interested in obtaining both the consent of 
Solinak, which would permit of his marriage, and the settlement 
on him of the land which would aid him in discharging the added 
pecuniary obligations resulting from his marriage. In the words 
of Earle, C.J. (9 C.B. (N.S.) at 174), Stephen
may have made a moat material change in Ilia position, and induced the 
object of hie affection to do the same, and may have incurred pecuniary 
liabilities resulting in embarrassments which would be in every sense a loss 
if the income which had been promised should be withheld.
I must therefore think that the objection as to want of con
sideration is not well token.

Thus far I have considered the respondent’s claim in so far 
as it can rest on a contract. I think the trial Judge and Haultain, 
C.J.S., so viewed it. As I have said, however, the two other 
Judges of the Court of Appeal preferred to base their conclusions 
on a representation mode by the appellant that he had given the 
land to Stephen, estopping him from now denying the gift I 
cannot free myself from doubt that this ground should be adopted. 
So far as there was representation, it would appear that it was 
solely made to Solinak, and Stephen, by reading the document 
signed by him and his father, was, in a way, a party to this repre
sentation. But so far as there was a contract, it was made with 
Stephen, and my opinion is that it was sufficiently supported by 
the consideration of Stephen’s marriage. On this ground I think 
the trial Judge was right in giving judgment to the plaintiff.

I would dismiss the appellant's appeal with costs.
Appeal dismissed.
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SCHICK v. CORE ALLIS.
Saskatchewan District Court, Ouseley, D.C.J. October 20, 1920.

Bail-and recognizance (§ I—6)—Summary conviction—Appeal from— 
Recognizance validity of.

The omission of the words in a recognisance on an appeal from a sum
mary conviction that the accused “shall personally appear” and the 
omission of t he covenant to “ pay such cost s as are by t lie Court awarded” 
render the recognizance null and void.

[Ex. parte Sprague (1903), 8 Can. Cr. Cas. 100, followed.]

Motion to set aside a recognizance on an apjx'al from a sum
mary conviction on the ground that it is null and void and that 
the appeal be quashed. Recognizance held to be null and void.

E. F. Collins, foi appellant ; ÏV. G. Ross, for respondent. 
Ouseley, D.C.J. :—On April 8, 1920, the appellant was con

victed before two Justices of the Peace for the Province of Saskat
chewan for an offence under sec. 180 ol the Inland Revenue Act, 
R.S.C. 1900, ch. 51. The conviction recites, in part, that the 
appellant,

On the 13th day of March, A.D. 1920, on his farm, Section 7-12-24 West 
of the 2nd Meridian in the Province of Saskatchewan, did, without having a 
license then in force have in his possession a still, worm, rectifying or other 
apparatus, or part or parts thereof suitable for the manufacture of spirits, 
without having given notice thereof, contrary to the Inland Revenue Act, 
1906, more especially sub-sec. c of sec. 180, R.S.C. 1906, ch. 51, and amend-

Upon the conviction the appellant was fined 8100 and the 
costs of the prosecution $13.05 and sentenced to one month’s 
imprisonment in the common gaol at Regina. There is a notice 
on the conviction “gaol sentence suspended.” The conviction 
further recites that in default of payment of the fine and 
costs a further 6 months, making 7 months in all. in the common 
gaol at Regina.

On the same day that the conviction was made the appellant 
was admitted to bail by giving a notice of appeal and giving a 
recognizance, which recognizance the respondent now attacks on 
the ground that it is null and void on the ground that the recogniz
ance does not require the appellant to jiersonally appear at the 
Court at which such ap]x*al under the Code would come on for 
hearing. Counsel for the respondent also attacks the validity 
of the recognizance on the ground that the recognizance dot's not 
recite that the appellant will pay “such costs as are by the Court 
awarded.”
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There is no doubt in my mind that the omission of the words 
in the recognizance “shall personally appear” and the omission 
from the recognizance of the covenant on behalf of the appellant 
to “pay such costs as are by the Court awarded” render the 
recognizance null and void.

The recognizance reads in part as follows:—
Whereas the said Gottlieb Schick has appealed to the next sittings of the 

District Court of the Judicial District of Moose Jaw to be taken and holdcn 
at Avonlea commencing Tuesday the 15th day of February, 1921, if therefore 
the said Gottlieb Schick appears at the said Court, prosecutes his paid appeal, 
abides the decision thereof, and does not depart this Court, then the said 
recognizance to be void, otherwise to stand in full force and virtue.

Under sub-sec. (c) of sec. 750 of the Code as amended by 8-9 
Ed. VII. 1909, eh. 9, sec. 2, an apjM1 liant is required “if the appeal 
i: from a conviction or order adjudging imprisonment” to 
either remain in custody until the holding of the Court to which the appeal 
is given, or shall within the time limited for filing a notice of intention to appeal 
enter into a recognizance in form 51 with two sufficient sureties before a 
County Judge, clerk of the peace or justice for the county in which such 
conviction or order has been made, conditioned ■personally to appear at the 
said Court and try such appeal, and to abide the judgment of the Court there
upon, and to pay such costs as arc awarded by the Court ... in cases in 
which imprisonment upon default of payment is directed.

The recognizance filed by the appellant is not in Form 51, the 
word “personally” is omitted, and the words “and to pay such 
costs as arc awarded by the Court” arc omitted. I am of the 
opinion that the omission of the word “personally” from the 
recognizance voids the recognizance; and I am further of tiie 
opinion that the omission of the words “and pay such costs ns are 
awarded by the Court,” renders the recognizance void on this 
ground also. I am quite convinced that the Legislature intended 
that if the apfxdlant failed to comply with the conviction his 
personal attendance was necessary at the hearing of the appeal, 
so that the Court could direct that the conviction as to imprison
ment could be put in execution and carried out. If the Legislature 
had intended that the mere appearance by counsel was sufficient 
they would not have used the word “personally.”

Tremeear, in his excellent work on the Criminal Code, 1919 ed., 
at p. 1040, says:—

The giving of security is an essential part of the appeal, and unless it he 
done in the manner required by statute, the giving of a notice of appeal will 
be unavailing and tire conviction may be prosecuted as if no notice had been
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The Quern v. Joseph (1900), 0 ('an. (>. (a*. 144, 11 Quo. K.B. 
211, Hall, J., in his judgment says, at p. 145:—

An appeal is not a general or common law right. It is an exceptional 
provision enacted by statute, and, to he availed of, the conditions ini|M>sed 
by the statute must he strictly complied with. They and all of them are 
conditions precedent. A notice that the persons convicted intend to appeal 
is not an api>eal. It is an idle formality if not accompanied either by the 
surrender of the accused into custody or by their entering into recognizance 
with two sufficient sureties that they will try the appeal and abide the judg
ment of the Court thereon, and pay such costs as may In* awarded against 
them . . . The security bond is a part of the appeal, and in my opinion
the most essential part of it. I refer to Chitty’s General Practice, vol. 2, 
p. 315.

To the same effect is the authority of Hex v. The Doliver Mining 
Co. (1906), 10 Can. (>. (as. 405.

The legality of the recognizance, however, is determined by 
direct authority of the Court of Appeal, in the Province of New 
Brunswick. In Ex parte Sprague (1903), 8 Can. Cr. ( 'as. 109, 
the head-note says :

The recognizance upon an np)>cnl from a summary conviction must be 
conditioned that the defendant should "personally appear,” and the omission 
of the word “personally” makes the recognizance defective.

At p. 116, Hanington, .1., with whom Tuck, C.J., concurred, 
says:—

It was argued that the omission from the bond of the provision for the 
“personal appearance" of the defendant was not material or imj>or1ant. 
The case I have already referred to, MacDonald v. Abbott (1N7W), 3 Can. 
S.C.R. 278, has determined that such an omission is im)H>rtant and will 
invalidate the security. In this case the appellant was, by the conviction, 
ordered to be imprisoned in default of payment, and unless the Appellate 
Court had the defendant personally in Court it could not enforce that im
prisonment. It is not enough to say that he was actually, as a fact, in Court 
when the motion was made to allow the appeal or during the hearing. He must 
he present and hear its determination, or at such time as the Court shall 
direct, so that the Court can by its officer direct him to he imprisoned. He 
might be present during the hearing and leave at any time before the order 
was made or lief ore a motion for his arrest. His bond is to pay such costs ns 
are awarded on the appeal, then if that is sufficient he can entirely evade 
imprisonment by simply keeping away from the Court so that it could not 
enforce his personal custody, and his bond would be no remedy because it did 
not provide for his personal appearance to abide the order of the Court, in 
other words, for his submitting to imprisonment. If the defendant against 
whom imprisonment is adjudged can escape such imprisonment by giving 
notice of apiieul and filing a bond in which no provision is made for "his 
personal appearance” to take his sentence or imprisonment, then he can 
always escape. If the Legislature had not thought it important that the 
defendant should personally appear they would not have inserted the words
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in the section of the Act, nor would they in the form 000 which is given. They 
have, when stating the condition under which an appeal can succeed, staled 
distinctly, both in the section and in the form, that one of the conditions

Schick shall be a bond providing for the “personal appearance” as well as for the
ment of the costs. How can this, or any other Court, say that these words

CoRBALLIS. and provisions, plain, distinct and positive as they are, should have no effect
Oueeley, D.C.J. whatever?

I am quite content to follow the decision of the Court of Appeal 
in New Brunswick in the Sprague case, supra, and hold tliat the 
recognizance filed is void by reason of the fact that it fails to pro
vide that the appellant shall personally appear at the Court to 
which the appeal is taken.

I am also of the opinion that in an appeal under the Summary 
Convictions Act (C’r. Code) the respondent is entitled to all the 
security which the ('ode affords him, and that an appellant cannot 
be said to have appealed within the meaning of sec. 750 of the ( r. 
Code where he files a recognizance which by its very tenus fails 
to give the respondent all the security which the C’ode by its 
provisions says that the respondent is entitled to, and that the 
omission from the recognizance of the words “and pay such costs 
as are by the Court awarded” renders the recognizance void.

There is another consideration, however, which must be dealt 
with, and that is as to whether or not, even admitting that the 
recognizance is void, the respondent can move to quash before 
the time when the appeal should come on for hearing. It seejns 
to me that liegina v. Crouch, 35 U.( '.Q.B., p. 433, is direct aut lim it y 
for the course which the respondent has taken. In that case 
Richards, J., at p. 439, says:—

If as a matter of fact the notice of appeal has not been given in time or 
the recognizance entered into or other matter required to be done before the 
api>ellant can proceed with his appeal, objection could probably be taken at 
any time for it would shew that the Court had no jurisdiction to try the appeal.

It is argued for the appellant that the General Quarter Sessions 
Procedure Act, 12-13 Viet. 1849, ch. 45, is in force in this Province. 
Under that Act by sec. 8 the Court before which the appeal is 
brought is empowered in cases where the recognizance has been 
entered into within the time by law required, but is in anyway 
invalid, to allow the substitution of a new and sufficient recogniz
ance, and for that purpose to allow such time and make such 
examination and impose such terms as to the payment of costs 
to the respondent as shall appear just and reasonable, flic
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decision of the Sessions ujkhi this point is to be final, and not liable 
to 1)0 reviewed in any Court by certiorari, mandant us, or otherwise. 
(See sec. 9 of the Act of 1849.) liven if this Act were in force in 
Saskatchewan, which 1 very much doubt, the jxiwer conferred 
is a discretionary power, and taking into consideration the nature 
of the appeals and the extreme doubt 1 have on the question as to 
whether or not the Act is in force in this Province, 1 must decline 
to exercise any discretion which I might have under the Act in 
favour of allowing a substitute of recognizance in lieu of the one 
on file. We have in Canada the Summary Convictions Act, 
which is part of the Criminal (ode (R.8.C. 1900, eh. 140), where 
therefore our Federal Government had dealt with the very subject, 
and the appellant invokes the aid of an Imperial statute which 
is in the nature of an amendment to the Act which the Federal 
Government has passed and in addition thereto 1 am almost 
convinced that the Northwest Territories Act, R.S.C. 1906, eh. 02, 
sec. 12, which provides that with some limitations the laws of 
England as the same existed on July 15, 1870. should be in force 
in the Territories in so far as the same are applicable to the 
Territories, cannot I e invoked. In other words, where the 
Federal Government has by statute legislated and laid down 
procedure which governs appeal under the Summary Convictions 
Act it is not open for the appellant to invoke the aid of an Imperial 
Statute which is at variance with the Federal Act and would have 
the force, of reading into the Federal Act something which the 
Federal Parliament has failed to enact.

The result is therefore that the recognizance tiled, having been 
found by me to be invalid, is of no force and effect, and the matter 
must be remitted to the magistrates for them to deal with as if no 
recognizance had been filed.

I am also asked by the appellant to hold that there is nothing 
in the material before me to shew that the appellant is not now 
serving a gaol sentence. In answer to this objection I may say 
that if as a matter of fact the appellant is in gaol there* was no 
necessity for a recognizance whatever, and I must assume that the 
object of filling of the recognizance was to obviate the necessity
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of the appellant spending the intervening time between the date 
of the conviction and the date1 of the hearing of the appeal in 
custody.

The order will go, therefore in the terms I have indicated with 
costs.

It will l>e noticed that I have directed that this matter le 
referred back to the magistrates for them to deal with as if no 
recognizance had been fded. I am asked by the counsel for the 
respondent to quash the appeal on the ground that the recognizance 
is void. I cannot on a substantive motion quash the appeal 
because the time for appeal not having arrived all 1 can do is to 
say that the recognizance is void. The recognizance being void 
and there being no security for the appeal the magistrates 1 assume 
will issue their warrant directing that the appellant be committed 
to gaol. Under the ('ode the accused has the option to remain 
in custody until the hearing of the appeal, or to file a recognizance. 
As 1 hold that there is no recognizance such as the (’ode requires 
on tile, the appellant must either remain in custody or file such 
recognizance as the (’ode requires. My duty is done when 1 find 
that the recognizance is void and remit the matter to the magis
trate with this judgment holding that the recognizance on file is 
void. I cannot bike away the appellant's right to an appeal 
before the time limited for hearing the appeal has expired by 
simply declaring the recognizance to be void. Under sec. 750 
of the (’ode the appellant still has the right to have his apical 
heard by surrendering himself to the custody of the Corn}. All 
I can do on this motion is to find that the recognizance is void, 
and it is then up to the convicting justices to take such steps as 
they would have taken had no recognizance been filed. I cannot 
grant the i»rt of the respondent’s notice of motion asking that 
the appeal be quashed because I cannot take away the right 
which is given by the (’ode to the appellant to have his appeal 
tried by remaining in custody.

Judgment accordingly.
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VAN HEMELRYCK v. NEW WESTMINSTER CONSTRUCTION Co.
VAN HEMELRYCK v. NORTHERN CONSTRUCTION Co.

VAN HEMELRYCK v. PACIFIC CONSTRUCTION Co.

British Columbia Court of A/r/ical, Macdonald, C.J.A., Martin, <! alii tar and 
McPhilli/Nt, JJ.A. OcUdur 5, 19»U.

Contracts (§ II A -125)—Construction Party contracting in own 
NAME -UlUIITH OK UNDISCLOSED IMUNCII'AI. -PRIVITY Uh.HTS OF 
THIRD PARTIS».

Wherc> a party eontraets in his own name, an undisclosed principal 
cannot sue or Ik* sued on such contract, if the terms arc such :u> import 
that the jierson signing is the real and only principal, and recitals in 
several contracts making the other contracts pari of that containing tlie 
recital can only hind the parties to the recital; they can give no rights 
against a third party and can confer no rights upon a third party.

1Twcddle v. Atkinson (iStil), 1 It. & S. 395, 121 E.ll. 702; Ditnlo/> 
Pneumatic Tyre Co. v. Selfridye, [1915] AX'. 847, followed.]

Appeal by plaintiff from the judgment of Gregory, J., dis
missing an action on the ground that there was no privity of 
contract between plaintiff and defendant. Affirmed by an equally 
divided Court.

The judgment apjiealed from is as follows:—
Gregory, J.:—It seems to me that effect must be given to 

the defendant’s contention in para. 13-a of its defence. While 
the three contracts are, in a sense, interwoven, they still remain 
three separate contracts and to no one of them are the plaintiff 
and defendant both parties. A person not a party to a contract 
cannot sue or be sued on it. Ticcddlc v. Atkinson (1861), 1 B. & K. 
393, 121 E.R. 762; Dunlop Pneumatic Tyre Co. v. Sclfridge, 11015] 
A.C. 847. And in the first of these cases the contract distinctly 
provided that the plaintiff, who was not a party to the contract, but 
for whose benefit it was made, should have full power to sue, etc.

It is argued by the plaintiff that I must look at the plaintiff’s 
reply which had been served when the question was directed to 
be set down for hearing. The reply says: “In the various trans
it dons set out or referred to in the statement of claim, the 
Anderson company was and acted as agent of the defendant.”

In the face of the language of the order I do not see how I 
can very well look at any other pleadings than the statement of 
claim and para. 13-a of the defence—but assuming that I may or 
that I must take it as true that the Anderson company was the 
agent of the defendant, I do not see how the position is improved 
for the rules of evidence would prevent the establishment of such 
a fact if it, as I think it does, contradicts the w ritten contract.
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In other words, the ]>laiiitifT seeks to prove that the Anderson 
«•ompany in executing the contract with the plaintiff acted as 
agent for the defendant, its undisclosed principal. If it ever wen* 
the intention that the defendant should contract directly with 
the plaintiff, I cannot understand why the contracts were not 
drawn directly between them—the defendant company was known 
to the plaintiff for it is referred to in the preliminary contract of 
October 8.

The following cases: Humble v. Hunter (1848), 12 Q.R. 310. 
110 E.R. 885; Formby Hr oh. v. Fortnby (1910), 102 L.T. I Hi: 
md Dunlop Pneumatic Tyre Co. v. Selfridge, supra, cited 
by Mr. Mayers, appear to me to establish the principle that where 
a party contracts in his own name an undisclosed principal cannot 
sue or be sued on that contract, if the terms are such as import 
that the person so signing is the real and only principal. In the 
Dunlop case Lord Parmoor, [1915] AX', at p. 864, says :

Parol evidence is admissible to prove that the plaintiff in an action is tin- 
real principal to a contract; but it is also well-established law that a iktsoii 
cannot claim to be a principal to a contract, if this would be inconsistent with 
the terms of the contract itself.

It is imposs r me to understand how it can be suggested 
that in the preliminary contract of October 8 it can be suggested 
that the Anderson company acted as agent for the defendant. 
That contract is for 10 vessels and the defendant is only concerned 
in three of them and of the $250,000 paid to the Anderson company 
defendant was only to receive a portion. If the defendant and not 
the Anderson company is the real principal in that contract then 
clause 1 requires him to enter into a contract with himself, and 
clituse 4 requires him to give the plaintiff credit for $250,000, 
the amount paid to him on the signing of the contract. No such 
sum was paid. It was, however, paid to the Anderson company in 
connection with the construction of the 10 vessels.

The building contract of October 16 between the Anderson 
company and the defendant is surely entirely unnecessary if 
defendant is contracting directly with, and, in its terms, it is 
quite inconsistent with the idea that the defendant has any 
contract with, the plaintiff—ace clauses 3, 4 and 5, but it is wholly 
inconsistent with the idea that the Anderson company lias a 
contract with the plaintiff which the defendant agrees to perform*.

VV
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The provision in clause 3 making the defendant covenant directly 
with the plaintiff is of no more effect than the provision in Tweedle 
v. Atkinson enabling the son to sue in his own name.

And the recitals on the several contracts making the other 
contracts part of that mntaining the recital can only hind the 
parties to the recital. It can give no rights against a third jhm-soii 

and can confer no rights upon a third person.
In my opinion, the three contracts taken together are only 

consistent with the idea that plaintiff while contracting directly 
with the Anderson company wished through him to control the 
actual building of the vessels and the defendant while also con
tracting directly with the Anderson company was willing to carry 
out all the Anderson company's covenants in its contract with 
the plaintiff—but this establishes no privity between the plaintiff 
and the defendant.

K. P. Davis, K.C., for appellant ; E.C. Mayers, for respondent.
Macdonald, C.J.A.:—I would dismiss the appeal.
After a careful analysis of the several agreements relied on by 

plaintiff’s counsel I am unable to discover privity of contract 
between the plaintiff and the defendant. The scheme of arrange
ment betw(»en the several parties to these agreements appears to 
me to have been to avoid privity of contract between the parties 
hereto, either directly or through agents.

The other two cases which by consent of counsel were to be 
governed by the result in this case should he in like manner 
disused of.

Martin, J.A., would dismiss the appeal.
(ialliher, J.A.:—This is an api>enl from an order of Gregory, 

1, ante, p. 589, dismissing the plaintiff’s action on the ground that 
there was no privity of contract between plaintiff and defendants. 
This was decided on a point of law raised under para. 13-a of the 
amended defence. Mr. Davis argued two grounds:—

1. The several contracts read together constitute an agreement between 
plaintiff and defendants. 2. In any event, Anderson <fc Co., was the agent for 
the defendants for the purpose of receiving the moneys paid by the plaintiff 
for the construction of the vessels and payment to Anderson was payment to 
the defendants, ami plaintiff is entitled to sue as for moneys had and received.

The defendants admit a breach of the contract with Anderson 
& Co., of October 16, 1918, entered into by the plaintiff. They 
also admit that notice was given in pursuance of the terms of said 
contract and that they were relieved from all responsibility under 
their contract with the Anderson company of October 16, 1918.
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For some reason not explained, the pluintifT and defendant* 
are not both parties signa ton* to any one of the contracts and the 
trial Judge held on the authority of Tweedle v. Atkinson ( 1NU), 
1 R. & S. 393, 121 E.R. 702. and Dunlop Tyre Co. v. SelfruUji, 
[1915] AX'. 847. that a person not a party to a contract cannot 
sue or he sued upon it. Vnless the present case can 1 e dis
tinguished from these, that would he an end to the appeal on this 
ground.

Other cases cited to us in argument hy Mr. Mayers \vir: 
Mcdruther v. Pilcher, [1904] 2 Vh. 306; Toddy A* Co. v. Sin ion* 
it* Co. [1904] 1 Ch. 354, and National Phonograph Co. Ltd. v. 
Edi non-Bell, etc. Co., [1908] 1 Ch. 335, all along the line of the 
Selfridge case, supra.

In the Selfridge ease it was held that, assuming the plaintiffs 
were undisclosed principals, that no consideration moved from 
them to the defendants ami that the contract was unenforceable 
by them.

In the judgment of Dird Dunedin on this quest ion of considera
tion, his Lordship dwells upon the fact that tires in question 
at the time of the transfer to Self ridge & Co. were the projierty of 
Messrs. Dew who sold them to Selfridge and answers his own query: 
“ What then did Dunlop do or forbear to do in a question with 
Selfridge?” as follows: “The answer must be, nothing.”

His Lordship in concluding his judgment says, [1915] A.C., at 
856: “That there are methods of framing a contract which will 
cause persons in the ixisition of Self ridge to become bound 1 do 
not doubt,” but 1 take it we must read these words in the light of 
the language used hy his Lordship earlier in his judgment wherein 
he states, at p. 855:—

Speaking for myself, 1 should have no difficulty in the circumstances of 
this case in holding it proved that the agreement was truly made l>> Dew. 
as agent for Dunlop, or in other words, that Dunlop was the undih.'lnwil 
principal and as such can sue on the agreement.

In Tweedle v. Atkinson, supra, the son was a stranger to the 
contract and no consideration moved from him nor had he entered 
into any covenant w ith any person in respect of the contract.

In The Satanita, [1895] P. 248, it was held that a contract 
existed between owners of couriering yachts and that the plaintiff 
was entitled to maintain his action against the defendant, although
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each had made separate contract* with a third party, the Yacht 
Club, and there was no contract to which both wen* parties signa
tory. There the defendant. the owner of one of the yachts com
peting in the race, ran down and sank the plaintiff's yacht and the 
Court, Ix>rd Esher, M.R., and Ix^tes and Rigby, L.JJ., held that 
by n*ason of their respective contracts with the Yacht Club, in 
which they agreed to abide by the rules and regulations governing 
the racing and to pay all damages consequent on their negligence 
the plaintiff was not limited in damages to those fixed under sec. 
54 of the Merchants Shipping Act Amendment Act, 25-20 Viet. 
1862 (Imp.) ch. 63. Rigby, L.J., (1895] 1\ 262, says:

The contract did not arise with any one other than the managing com
mittee at the moment that the yacht owner signed the document which it 
was necessary to sign in order to be a competitor. But when the owner of 
the “Satanita” on the one hand and the “Valkyrie” on the other actually 
came forward and became competitors on those terms, I think it would be 
idle to say that there was not then and thereby a contract between them, 
provided always that there is something in the rule which points to a bargain 
between the owners of yachts.

lx*! us see if wc can bring the circumstances of this ease within 
those words: To test this wc have to examine the respective con
tracts set out in the pleadings. The preliminary contract between 
the buyer and the contractor was (so far sis it affects the present 
case) that if he, the contractor, would enter into a contract with 
the builder for the construction of three stoiun vessels, he,the buyer, 
would enter into a contract with the contractor to purchase and 
pay for the said three vessels. In pursuance of this on October 
16. 1918, the contractor entered into a contract with the builder 
(hereinafter referred to sis the building contract), for the construc
tion of the three vessels in accordance with the plsms and si>eeifi- 
csitions and ujxm the terms and conditions set out in a contract 
of even date between the buyer and the contractor (hereinafter 
referred to as the vessel contract). Each contract wsts in express 
words made si part of the other and a copy of each was attached 
to the other. The provisions of the building contract most per
tinent to the question, are found in paras. 1, 2, 3 and 4, which 
an* as follows:—

(1) This agreement shall be effective ami binding upon the Contractor 
and builder immediately u|H>n the execution and delivery of the vessel contract, 
provided that such contract be executed and delivered on or before October 
16th, 1918, otherwise this agreement to be null and void. (2) The Con
tractor covenants and agrees with the Builder to receive the (wyments to be 
made to the Contractor pursuant to the tenus of the vessel contract and

B. C.

C. A

Van
Hkmklryck 

N EW

MINSTER
< iiNSTRUC-

7v

Van
III .Mil, K V IK

Northern
< ■«iNSTRIH -

Co.

\ AN
Hi mi unvk

< 'ONSTRIM -

<'v
( iullihvr. J.



SIM Dominion Law Rkportk. [55 D.L.R.

B. C.

C. A.

Hemelkyck

WbST-
MINHTEK

CoNSTRVC-

Co.

Hemelkyck

Northern
Conbtruc-

Co.
Van

Hemelkyck

CÎON8TRUC-
Co*

<»allihvr, J.

immediately upon receipt of such payment to remit the amount thereof to 
the Builder by exchange payable in Canadian currency at New Westminster, 
B.C., Canada, but if the Contractor fails to remit such payments as required, 
it shall not relieve the Builder of its obligation to construct the vessels or he 
deemed a breach of this contract or of the vessel contract. (3) The Builder 
covenants and agrees with the Contractor, and for and in considérai ion of 
the execution of the vessel contract by or on behalf of Raymond Van 
Hemelryck covenants and agrees directly to and with Raymond Van Hemel- 
ryck to coAstnrt each and every of the vessels provided for in the vessel 
contract in accordance with all the terms and provisions thereof and of the 
plans and speeifiealions therein referred to, and to comply with and perform 
each and every stipulation act and thing which it is agreed by said vessel 
contract shall be complied with or performed by the Builder and to make each 
and every payment required of the Builder by the tenus of the vessel contract, 
and to be Iround by and to observe each and every provision of the vessel 
contract so far as the same prescribes any duty or obligation to be observed 
or carried out or thing to be done by the Builder, including all provisions 
therein contained in regard to certificate and insj)ectors or surveyors of the 
Bureau Veritas and the appointment and decision of matters by arbitrators, 
precisely as though it, the Builder, had been expressly made a party to said 
contract and had signed, executed and delivered the same in place of the 
Contractor. (4) The Builder hereby expressly ratifies and confirms the 
provisions contained in said vessel contract for payment of instalments of the 
purchase price to the Contractor instead of to the Builder; and hereby expressly 
appoints the Contractor its attorney and agent to collect and receive all 
payments falling due under the terms of the said vessel contract, and receipt 
therefor in its name, as fully to all intents and purposes as if said payments 
had lx?en made to the Builder direct ; and covenants and agrees that the Buyer's 
res|>onsil>ility in regard to said payments shall cease immediately u|m>u such 
payment to the Contractor, and the Buyer shall be under no responsibility 
to s^e to the due application of such payments to the Builder.

Provisions wore made in the vessel cont ract (in case of default 
in payments by the buyer), for relieving the coiZ ractor and builder 
from all responsibility thereunder and under the building contract 
(A.B. 14) upon notice as therein provided being given to the 
buyer. Such notice was given.

In the meantime, however, the builders had performed certain 
work and purchased certain materials to carry out the contract 
and the buyer had paid certain sums to the contractor, who by 
a term of the building contract, the builders had constituted their 
attorney and agent to collect and receive the moneys due under 
the terms of the vessel contract, and the plaintiff is bringing this 
action to recover as moneys had and received such moneys so 
paid as under the terms of the contracts are in excess of what 
was due the builders.

These contracts disclose three things which at all times during 
the negotiations were present to the minds of all parties thereto:—
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1. A definite and ascertained person who should build the ships—the 
builders. 2. A definite and ascertained person who was to become the pur- 
cliaser, the purchaser of such ships, and for whom they were actually to be 
built—the buyer. 3. A definite and ascertained person who was to pay for 
the ships—the buyer.

In addition the builders apfiointed the contractor their attorney 
to receive payment from the buyer and remit same to them.

In the Self ridge case, [1915] AX’, at 864, in the House of Lords, 
Lord Parmoor thus states the law :—

There is no question that parol evidence is admissible to prove that the 
plaintiff in an action is the real principal to a contract, but it is also well- 
established law that a |terson cannot claim to be a principal to a contract if 
this would be inconsistent with the terms of the contract itself.

Now, while the appellant here is not in form a party to the build
ing contract, nor the respondent in form a party to the vessel 
contract, yet each contract is in express terms made a part of the 
other, and upon reading these contracts it appears to me that it 
is consistent and not inconsistent with the terms of the respective 
contracts, that, the buyer and the builders are the real principals.

When certain preparations were made, certain material 
purchased and certain work done under the contracts by the 
builders and certain payments made* by the buyer, there was a 
coming together for a common puipose or undertaking and a 
part execution by each ; and substituting the word “contracts” 
for the word “rule” in the language of Rigby, L.J., in The Salanita, 
[1895] P. 248, at 202, something in the contracts [rule] pointing 
to a bargain between the parties. Of course the general rule is 
that persons not a party to a contract cannot sue or be sued upon 
it, but this is subject to certain exceptions, such as here, where, if 
I am right in my view of the contracts, the real principals have 
been shewn. If this view is correct, it seems to me there can be 
no question of the consideration moving from the appellant to 
the respondents. We have then privity of contract, consideration 
and, consequently, the right to sue.

Having arrived at this conclusion, it is unnecessary to deal 
with the second ground raised.

A like result follows in the cases of Van Hemelryck v. Northern 
Construction Company and Van Hemelryck v. Pacific Construction 
Company.

McPhilups, J.A., would allow the appeal.
Appeal dismissed, the Court being equally divided.
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KERR v. RURAL MUNICIPALITY OF MARTIN.

Saskatchewan Court of Ap/x.al, Haultain, C.J.S., Ncwlands, Lamunt ami 
El wood, JJ.A. November I, 1920.

Tanks (§ III E—140)—Rural Municipality Act, 7 Geo. V. 1917, Ibtnkss.
(8ask.) cm. 14—Owner of land—Meaning of—Distraint for.

A person having a lease of land is not an owner within the meaning of 
sec. 289 of the Rural Municipality Act, 7 Geo. V. 1917 (1st Sees. S;i<k. 
eh. 14, ait! the municipality has the right to distrain the goods ami 
chattels of such lessee for non-payment of taxes due. A volunteer in 
occupancy of land may properly he assessed for taxes on account of sncli 
occupancy, although the land it self is exempt by law from taxation, tin 
tax being a jiersonal tax against the occupant and not a property tax.

Appeal by plaintiff in an action for illegal distress. Affirmed. 
Procter, for appellant.
I). A. McNiven and //. //. Tounll, for respondent.
Haultain, C.J.S., and Lamont, J.A., concur with Nkw- 

lands, J.A.
Newlandr, J.A.:—The defendants distrained upon certain 

wheat and oats belonging to plaintiff for taxes claimed to be due 
by him as occupant of N.E. %-25-13-32-Wlst, and plaintiff brings 
this action for illegal distress: (1) because the distress was excessive, 
and (2) because no taxes were due thereon the owner being a 
volunteer, under the Volunteers and Reservists Relief Act, 0 Geo. 
V., 1916 (Sask.), ch. 7.

As defendants abandoned the distress on the wheat before 
action, and as the trial Judge has found that taxes were due and 
that the distress was otherwise not excessive and that plaintiff 
suffered no actual damage thereby, but was only entitled to 
nominal damages for the distress on the wheat subsequently 
abandoned, for which he allowed plaintiff damages in the sum of 
$10, with all of fvhich 1 agree, I am of the opinion that the apiieal 
must be dismissed on the ground that the distress was excessive 
and that plaintiff is not entitled to any more damages than he 
was allowed by the Judge.

That leaves only the question as to whether any taxes were 
due by plaintiff for which the defendants could distrain.

It was found by the trial Judge and not appealed against, 
that plaintiff was properly assessed as occupant of this land for the 
years 1916, 1917 and 1918. That being so, defendants had the 
right to distrain, unless plaintiff can succeed upon one of the 
following grounds upon which he appeals.
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1. Because the defendants had no right of distress the plaintiff being the 
owner of the lands mentioned in the statement of claim within the meaning 
of the Rural Municipality Act. 2. That plaintiff was not liable as occupant 
of the land for the years 1916, 1917 and 1918, the lands havipg been exempt 
from taxation by sec. 223 of the Rural Municipality Act. 3. Because the land 
was sold for taxes, the taxes thereon paid by the purchaser and afterwards 
redeemed by the defendants.

As to the first ground of appeal; plaintiff claims that defend
ants’ only right to distrain is under sec. 289 of the Rural Muni
cipality Act, ch. 14, 7 Geo. V. 1917 (1st sess. Sask.). This section 
provides that the municipality may distrain in the case of a person 
who is an occupant and not an owner, who neglects to pay his 
tuxes. He further claims that he is an owner under the interpre
tation given to that word by sec. 2 (8), which says that “owner” 
includes a person who has any right, title, estate or interest other 
than that of a mere occupant in land, and plaintiff having a lease 
of the land, has an estate and interest therein. This interpretation 
is modified by the first words of the section, “unless the context 
otherwise requires,” and in sec. 289 I think the context requires 
that we should not consider plaintiff as an owner of this land. 
The intention of the section is evidently that, where the occupant 
owns the land and the land itself is liable for the taxes, and they 
can be realised by a Nile of the land, no right of distress on the 
goods and chattels is given. That is not the case here, as no pro
vision is made in the Act for the Nile of a leasehold interest, but 
only the land itself. The taxes levied against the plaintiff as 
occupant could, therefore, only lie realised out of his goods and 
chattels, and not out of any interest he had in the land as owner, 
which interest, as will lie subsequently soon, was not taxable.

I think, therefore, that the defendants had the right to distrain 
on the plaintiff’s goods and chattels for the taxes assessed against 
him.

As to the second ground; that this land was exempt by sec. 
223. This section exempts the land for which a volunteer is 
assessed, but sub-sec. 2 of sec. 221 provides that land exempt 
from taxation by law, if occupied by any person otherwise than 
in an official capacity, the oecui>ant shall be assessed therefor, 
hut the property itself shall not lie liable. Plaintiff was, therefore,

SASK.

C. A.

Rural
Municipal-

Martin.

Newlande. J.A.



598 Dominion Law Reports. (55 D.L.R.

SASK.

C. A.

Rural
Municipal-

Martin.

New lande. J A.

Klwnod, J.A

properly assessed on account of his occupancy of the land, hut 
the land itself was not assessed. It was a personal tax against 
plaintiff, not a property tax.

For this reason I am of the opinion that the third ground of 
appeal also fails. When this land was sold for taxes, either due 
or thought to tie due upon this land, and redeemed when it was 
found that such taxes were not due, it was not sold and could not 
tie sold for the personal tax due by plaintiff as occupant , and I do 
not think that plaintiff’s liability for this tax was in any way 
affected by such sale. The land, by sub-sec. 2 of sec. 221, was not 
liable for the tax assessed against the plaintiff, therefore the sale 
of the land can have nothing to do with that tax. Not being 
liable for the tax, the sale of the land could not pay that tax, and 
the tax not being paid, the defendants had, under sec. 289, the 
right to distrain.

The plaintiff therefore fails on all his grounds of appeal, and 
the appeal should be dismissed with costs.

Elwood, J.A.:—In this matter 1 have had the privilege of 
reading the judgment of my brother Newlands, and I concur in 
the conclusions he has arrived at. I merely wish to add a few 
words with resjiect to the thin! ground of apiieal mentioned in 
his judgment.

The land was apparently properly sold for taxes due for 1913. 
There was, however, improperly included taxes for subsequent 
years. Subsequent to that sale, the tax purchaser paid taxes 
for the years 1917 and 1918. He had never Iteen assessed for 
those years. Sub-sec. 9 of sec. 223, as amended by ch. 28 of 
8 Geo. V. 1917 (2nd sess.), sec. 12, makes it clear that the land 
is not to be liable for any taxes assessed with respect to it, either 
as against owner or occupant , at any rate until the purchaser has 
obtained title to the land. When the purchaser paid these taxes 
he did so under a mistaken belief that he was liable for them. 
The taxes which he so paid were subsequently repaid to him. 
and I am of the opinion that, under the circumstances, the taxi's 
assessed against the ap)iellant as occupant were unpaid when the 
municipality returned the taxes theretofore paid by the tax 
purchaser. Appeal dimmed.
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TOWNSHIP OF SOUTH GRIMSBY v. COUNTY OF LINCOLN AND 
TOWNSHIP OF NORTH GRIMSBY.

Ontario Supreme Court, Orite,./. September 14, 1920.

1 IlKiiiWAYH (§ III—100)—Taxe* kor maintenance Act ok 1882 (Ont.) 
—Exemption under—Li aridity vnukh Hkriway Improvement 
Act, IIXO. 1914. cn. 40.

The Art of 1882, which dividvil tin Township of Grimsby into two 
municipalilies nnd exempted South (iritushy from certain tiix.-s in con
nection with the QueeiiNhm anil (iritnshv road, does not relieve such 
township from liability for its share of the taxes required to maintain 
the road after its inclusion in the good roads system under the Highway 
Improvement Act, H.S.O. 1914, eh. 40.

{Village of Merritton v. County of Lincoln ( 1917), .‘19 D.L.R. .'128; 41 
O.L.It. 0, applied and followed.]

Jvimiment (6 II A—00)—County Cm ivi Determination ok rk.iits under
A STATUTE—ACTION LIMITED TO AMOUNT WITHIN JURISDICTION OK
Court—Riuiit to ubino action to determine question beyond
JURISDICTION.

A judgment of a County Court which deals with the question of the 
parties’ rights under a statute is limited to the amount involved in the 
action over which the County Court has jurisdiction and does not con
clude a pirty from seeking in the Hupreu e Court a determination of 
the broad question of its liability under the Act in question, although 
the facts and questions in issue and the parties are the same.

\ Ce tiert y v. City of Halifax (1920), Ô0 D.L.K. 4Ho, ôd VSR. 4">7, 
distinguished.]

Action for a declaration that the plaintiffs, the Municipal 
Corporation of the Township of South Grimsby, were not liable 
for the levy made upon them by the defendants the Municipal 
Corporation of the County of Lincoln, under county by-law No. 
ti05, in respect of the Queenston and Grimsby road; that the 
levy was illegal and void ; and that the plaintiff corporation should 
not be assessed, rated, or taxed for any portion of the cost of the 
road under the system for the improvement of highways adopted 
by the county under the provisions of the Highway Improvement 
Act, H.S.O. 1914, ch. 40; and also for a declaration that the 
defendants the Municipal Corporation of the Township of North 
Grimsby were liable for all assessments in resect of the road ; 
and for a mandamus, an injunction, and other incidental relief. 

IP. S. MacBrayne, for the plaintiffs.
A. W\ Marquis, for the defendants the Municipal Corporation 

of the County of Lincoln.
(i. S. Kerr, K.C., and (>'. li. McConachie, for the defendants the 

Municipal Corporation of the Township of North Grimsby.
Orde, J.:—The history of the Queenston and Grimsby Hoad 

goes back to a time prior to 1850, and is somewhat complicated. 
The road has lieen the subject of legislation and of much litigation.
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Its history is set out so fully in the judgment of Osler, J.A., in the 
case of County of Lincoln v. City of Si. Catharines (1894), 21 A.H. 
(Ont ) 370, that it is not necessary to repeat it here. At the 
time of the passage of the hv-laws by the County of Lincoln which 
have given rise to this action, the road was vested in the 
Municipal Corporation of the County of Lincoln by virtue of 
their purchase of it in I860 from the joint stock road company 
which had owned it during the preceding seven years. In I lie 
case above mentioned, the Court of Appeal held, following a 
previous decision in Regina v. Corporation of Lmith (1803), 13 
U.C.C.P. 615, as to this same road, that the road was owned, 
not as an ordinary municipal road, but as any other asset or piece 
of county property.

The road liasses through the northern part of the County of 
Lincoln, and crosses what was prior to 1882 the Township of 
Grimsby, as well as the Townships of Clinton, I-outh, Grantham, 
and Niagara. In 1863, by 26 Viet. ch. 13, the Townships of 
Gainsborough and Caistor and the To "w of Niagara, all within 
the limits of the County of Lincoln, wh' were not touched bv the 
road, were exempted from any assessment or tax by the County 
of Lincoln for any liability or expenditure connected with the 
assumption of the road by the county.

In 1882 the legislature, upon the petition of certain inhabitants 
and ratepayers, by 45 Viet. (Ont.) ch. 33, divided the Township of 
Grimsby into two municipalities, the Townships of North Grimsby 
and South Grimsby respectively.

As a result of this division, the Queenston and Grimsby road 
thereafter crossed the Township of North Grimsby and did not 
touch South Grimsby at all; and, following what had already 
been done in the case of the other southern townships, the Act of 
1882, by sec. 8, exempted South Grimsby from certain rates in 
connection with this road. As the issue in this action turns 
almost wholly upon the effect and scope of this section. I set it 
out in full :—

"8. From and after the said last Monday of December, 1882, 
any rate, tax, liability or expenditure whatsoever, which, but for 
the passing of this Act, would have been assessable, ratable and 
taxable against the said original Township of Grimsby, in respect 
or on account of the road known as the Queenston and Grimsby
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road, shall Ik- assessed, rated and taxed against the said Township 
of North Grimsby, and shall lie l>orne and paid by the said Town
ship of North Grimsby solely, and the said Township of South 
Grimsby shall not thereafter Ik* liable or lie rated, assessed or 
taxed therefor.”

From 1882 until 1017, no attempt was made by the County of 
Lincoln to assess the Township of South Grimsby with respect 
to the Queenston and Grimsby Road; but in 1017, 1918, and 1019 
certain by-laws were passed by the Council of the County of 
Lincoln, pursuant to the provisions of the Highway Improvement 
Act, R.S.O. 1014, ch. 40, under which the county claim to lx* 
entitled to assess and tax the plaintiff corporation in respect of the 
road, notw ithstanding sec. 8 of the Act of 1882.

By by-law No. 000, passed on the 3rd February, 1017, after 
reciting the Highway Improvement Act and an amendment and 
the expediency of adopting a plan for the improvement of certain 
highways in the County of Lincoln, it is enacted that the several 
roads and highways set forth in the schedule to the by-law “are 
hereby designated and assumed as county roads to be improved 
and maintained under the provisions of the said Highway Improve
ment Act and amendments thereto.” Among the roads mentioned 
in the schedule is the Queenston and Grimsby road, from the 
western boundary of the county to Queenston. Section 5 provides 
that funds for the construction, improvement, and maintenance 
of the roads and highways therein designated shall be raised by 
annual levy based upon the equalised assessments of the muni
cipalities within the county, or by the issue of delientures, or by 
other means authorised by the several statutes in that regard. 
The provisions of the by-law are more fully set forth at pp. 12 
et seq. of the report of Village of Merritton v. County of Lincoln 
(1917), 41 O.L.R. 6, 39 D.L.R. 328, in which the effect of the 
Highway Improvement Act and of this by-law has already been 
considered by the Appellate Division.

On the 9th June, 1917, the council of the county passed two 
by-laws, one, No. G05, to raise by the issue of debentures the sum 
of $50,000 for the purpose of paying the cost of the construction 
of certain roads mentioned in by-law 000, and the other, No. Ü07, 
a general bydaw to raise money to carry on the business of the 
county during the year 1917. Among the sums to 1k> raised under
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this by-law is that of $6,914.55 in order to pay the interest ami 
sinking fund on the good roads debentures authorised to I* 
issued under by-law 605. And the several sums required to In- 
raised for the several purposes set forth in the by-law are to 
raised, levied, and collected by the municipalities as set forth in 
the schedule to the by-law. The sham of the Township of South 
Grimsby of the amount required for the good roads debentures is 
fixed at $453.43. It may lie noted in passing that this by-law, 
in distributing the assessment of the sum required for interest and 
sinking fund upon an earlier issue of Queenston and Grimsby road 
debentures, exempts the Townships of South Grimsby, Gains
borough, and Caistor and the Town of Niagara.

So far as the pleadings in this action are concerned, the by-laws 
passed in 1918 and 1919 are not mentioned; but, in view of Un
importance of the issues involved, it is unfortunate that the 
plaintiff corporation did not include them in their attack upon tin- 
defendants. It is possible, however, that, as the attack is really 
directed at by-law 600, upon which all the later by-laws are either 
wholly or partially based, it is immaterial whether or not they arc- 
brought directly in issue. Four such later by-laws were put in 
at the trial. They correspond for the years 1918 and 191!) 
respectively to by-laws 605 and 607 of 1917. By-law 620 of 1918 
provides for a further issue of good roads delxuitures to the amount 
of $50,000, and by-law 626 provides for the raising of the moneys 
necessary to pay interest and sinking fund upon the del>enthits 
authorised under by-laws 605 and 620 (and also 625, which perhaps 
by oversight was not put in). South Grimsby's share* of the 
amount so required is $1,154.19. By-laws 637 and 639 of 1919 
are of the same character, the first providing for an issue of 
$200,000 of good roads debentures, and the second fixing South 
Grimsby’s share of the interest and sinking fund requirements 
under by-laws 605, 620, 625, and 037, at $2,010.47. It ought to 
lie noted in passing that these sums so assessed against South 
Grimsby during the three years mentioned are not confined 
merely to the expenditure connected with the Queenston and 
Grimsby road. By-law* 600 covers a large number of roads in the 
county, some of them within the lioundaries of South Grimsby 
itself, and there is no suggestion in this action that as to any 
other roads than the Queenston and Grimsby road the Township
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of South Grimsby arc not liable for their share of the assessment. 
But there arc no figures before me to enable me to determine how 
much of each of the three sums of $453.43, $1,154.19, and $2,010.47 
above mentioned is referable to the Queenston and Grimsby road 
only. It is not of course necessary for the decision of the issues 
before me that any such apportionment should be made.

The Township of Soutli Grimsby having refused to pay the 
$453.43 levied against it for the year 1917 by by-law 605, the 
County of Lincoln on the 18th November, 1918, commenced an 
action in the County Court of the County of Lincoln to recover 
that sum with interest. The Township of South Grimsby by 
way of defence alleged that tliis assessment was void localise it 
was in part in respect of the Queenston and Grimsby road, and 
that by the Act of 1882 all assessments in respect of the said road 
should be made against the Township of North ( Irimsby. By way 
of reply the County of Lincoln pleaded the Highway Improvement 
Act, and also set up the alleged arrangement whereby Soutli 
Grimsby had abrogated its rights under the Act of 1882.

Upon the application of the Township of South Grimsby, 
who claimed indemnity or relief from the Township of North 
Grimsby, the latter were added as third parties. The Township 
of North Grimsby, by their defence to the third party claim, set 
up the Highway Improvement Act and also alleged that the road 
had l)ccn taken over by the Province of Ontario in 1918 as a 
provincial highway, and further that the Township of South 
Grimsby had, in consideration of the allotment of certain additional 
mih-age of county roads, abrogated their rights under the Act of 
1882. This action was tried before the learned Judge of the County 
Court of the County of Lincoln, w ho gave judgment in favour of the 
County of Lincoln and of the Township of North Grimsby upon 
two grounds, namely: first, that, applying the reasoning of the 
learned Chief Justice of Ontario in the ease- of Village of Merritton 
v. County of Lincoln, 41 O.L.R. 6, 39 D.L.R. 328, the Act of 1882 
did not relieve the Township of South Grimsby from liability 
for their share of the taxes required to maintain the road after 
its inclusion in the good roads system under the Highway Im
provement Act; and, second, that, when by-law No. 600 was 
passed, an equitable division of mileage as between the two 
townships had been made, which rendered the provisions of the

41—55 D.L.R.

ONT.

8. C.
Township 
of South
< ÎHIMKHV

County

Lincoln

Township 
of North 
Grimsby.

Orde, J.



604 Dominion Law Reports. [55 D.L.R.

ONT.

8.C.

Township 
op Sooth 
Grimsby

County
op

Lincoln

Township 
op North 
Grimsby.

Orde. J.

Act of 1882 inapplicable. From tliis judgment the Township of 
South Grimsby appealed to the Appellate Division. When the 
appeal came on, some discussion arose as to the possibility of a 
further appeal to the Supreme Court of Canada, and because of the 
doubt as to that and the importance Of the issue involved, the 
argument of the appeal was allowed to stand in order that the 
parties might arrange, if possible, by commencing new proceed
ings, to raise the issue in such form as to enable it to be carried to 
the Supreme Court of Canada. It was suggested that this might 
be done by way of a case stated by the parties, but the County of 
Lincoln and the Township of North Grimsby declined to state a 
case. The Township of South Grimsby thereupon commenced 
this action in the Supreme Court of Ontario.

The two defendant corporations, in addition to setting up their 
respective defences upon the merits, now set up the further defence 
that the matter is res judicata, and that the Township of South 
Grimsby are estopped by the County Court judgment. In order to 
determine this question, it becomes necessary to compare in detail 
the issues raised in the two actions. The only relief claimed in 
the County Court action by the plaintiffs, the County of Lincoln, 
was judgment for the sum of $453.43 and interest, as well as the 
usual claim for “such further and other relief as may seem meet." 
The formal judgment, dated the 18th August, 1919, amends the 
record by substituting for the Municipal Corporation of the County 
of Lincoln, as plaintiff, one Camby Wisiner, Treasurer of the 
Municipal Corporation of the County of Lincoln, and adjudges 
that the Township of South Grimsby do pay to the plaintiff the 
sum of $453.43 with interest from the 20th December, 1917, and 
the costs of the action, and to the Township of North Grimsby as 
third paities their costs of the action. The formal judgment does 
not expressly dismiss the claim for indemnity against the third 
parties, though that follows from the judgment of the learned 
County Court Judge.

The County Court judgment is therefore merely a personal 
judgment for $453.43 and interest against South Grimsby and a 
dismissal of the third party claim for indemnity in respect thereof. 
As to the subject-matter of that judgment, namely, the sum of 
$453.43 and interest, the liability of South Grimsby to the County 
of Lincoln has liecn determined by a Court, admittedly of com-
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petent jurisdiction, whose judgment is subject to he reversed by 
wav of appeal therefrom to a higher Court. The mere fact that 
it is now the subject-matter of an appeal in no way affects the 
question of res judicata. The liability or non-liability of the 
Township of South Grimsby to the County of Lincoln in respect 
of that cause of action, namely, the sum of (453.43 and interest 
levied or assessed under the by-laws of 1917, must forever be 
settled by the final result of the County Court action. The cau*e 
of action is merged in the judgment in that action, and cannot 
again be made the subject-matter of litigation between the same 
parties. This is too well established to require reference to any 
authorities. So that, in so far as the Township of South Grimsby 
seek in the present action any judgment which will relieve them 
from their liability to pay the County of Lincoln the sum of 
$453.43 and interest under the County Court judgment (assuming 
that that judgment is ultimately affirmed by the Appellate 
Division), 1 must hold that the matter is res judicata, and tliat the 
township are to that extent estopped by that judgment, notwith
standing that it may ultimately lx- determined in this action 
that the County Court action was erroneously decided. And, 
for the same reason, I must hold tliat as to that cause of act ion the 
Township of South Grimsby are estopped from again asserting a 
claim either by way of indemnity or otherwise against the Town
ship of North Grimsby.

As already stated, I think it unfortunate that the present 
plaintiffs have not in their present action set up in their pleadings 
the by-laws passed by the eounty in the years 1918 and 1919 and 
the fact that the county arc claiming upon the basis of the original 
by-law No. GOO to make assessments for those years as well as for 
1917. Had they done so, it would have tended to distinguish the 
issues raised in this action from that raised in the County Court 
action much more sharply than is apparent from the present 
pleadings. But, notwithstanding this criticism, I think that the 
issues raised here are in fact wider, and, except in so far as the 
question of liability for the $453.43 cannot again be raised, 
different from that involved in the County Court action. By 
their statement of claim the plaintiffs claim a declaration that 
they are not liable for any portion of the levy made under by-law- 
605 in so far as the levy is made in respect of the Qucenston and
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Grimsby road, and that such levy is illegal and void, and that the 
plaintiffs should not be assessed, rated, or taxed for any portion 
of the cost of the Queenston and Grimsby road under the system of 
good roads; and further that the Township of North Grimsby are 
liable for all assessments in respect of the said road. A claim is 
also made for a mandamus and for an injunction, but they are 
merely incidental and do not enlarge the issues. Now this claim 
of the plaintiffs asks in wide terms for a declaration which will 
finally determine the question whether or not the County of 
Lincoln can disregard the Act of 1882 and fasten liability upon 
the Township of South Grimsby for a share in the burden of 
maintaining the Queenston and Grimsby road for all time. The 
defendants say that the plaintiffs are estopped by the County 
Court judgment from again raising this question, because the same 
question was tried and determined in the County Court action. 
It is of course obvious that in order to determine whether or not 
the Township of South Grimsby were liable to the County of 
Lincoln for the $453.43 sued for in that action, the County Court 
Judge had to deal with the very question which is involved in this 
action, but I cannot see that the fact that he had to do so in order 
to dispose of the cause of action there, makes his decision a binding 
one lietween the parties except as to that cause of action, namely, 
the liability for the $453.43. To hold that it did would lead to 
this extraordinary result, that, if the county had sued for the 
$453.43 levied in 1917 in the County Court, being a Court having 
jurisdiction to entertain an action for that amount, and, before 
that action had been tried, had sued in the Supreme Court for 
the $1,154.19 levied for 1918, that amount 1 icing beyond the 
County Court’s jurisdiction, then whichever Court happened to 
be last in pronouncing judgment would be bound on the principle 
of res judicata by the judgment of the other Court, merely because 
in determining the question of liability in respect of the particular 
cause of action some broader question had to be considered and 
determined. What is in issue here is the broad question >f lia
bility under the county’s by-laws, involving not only matters with 
respect to the past but as to the future. Except as to the levy of 
$453.43 for 1917, that question, so far as any question of re. 
judicata is concerned, still remains open and undertermined by 
the judgment of any Court of competent jurisdiction. To hold
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that the County Court judgment had the effect of finally settling 
that question would lie to give to the County Court a jurisdiction 
which it does not possess. The power to pronounce declaratory 
judgments under sec. 16 (b) of the Ontario Judicature Act, which 
is, by sec. 23 of the same Act, given to all ( ourts, is by the last 
mentioned section given only so far as the matters to which it 
relates are cognisable by such Courts. Had the County of 
Lincoln sought a declaratory judgment in the County Court 
action, it would have lieen effective only in so far as it related to 
some cause of action within the County Court jurisdiction.

But counsel for the defendant corporations nevertheless con
tended that if in the earlier action the same questions were raised, 
or might have been raised, as in the present action, notw ithstanding 
that the cause of action may be different, the plaintiffs here are 
nevertheless concluded by the doctrine of rat judicata.

The application of the doctrine of res judicata is not always a 
simple matter. When the only question involved is whether or 
not the cause of action has merged in the judgment, the doctrine 
clearly applies. The original cause of action is gone : transit in rem 
judicatam. It is on that plain principle tliat 1 hold that as to 
the right to re-open the question of liability for the 1917 assess
ment, amounting to $453.43, the matter is concluded by the 
County Court judgment. Hut, when the doctrine is invoked 
as a defence in another action involving issues which arc neces
sarily raised in the first action, and which required determination 
in order to pronounce judgment upon the cause of action itself, 
difficulties at once arise. The authorities are clear that it is not 
essential to the plea of res judicata that there should be an actual 
merger in the judgment. As Willes, J., says in Nelson v. Couch 
(1863), 15 C.B. (N.S.) 99, at p. 108, 143 E.R. 721 : “The plea sets 
up the exception of res judicata, and therefore must shew either 
an actual merger or that the same point has already been decided 
1 let ween the same parties.” See Halsbury's Laws of England, vol. 
13, p. 332;Cyc., vol. 23, pp. 1215 et seq. Had the judgment for 
the $453.43 been recovered in the Supreme Court instead of the 
County Court, then there would be ample authority for holding 
that a judgment upon the broad issue of liability under by-law 600 
concluded that question, not only as to the sum of $453.43 
assessed for 1917, for the recovery of which the action w as brought,
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but as to all future assessments. No question of jurisdiction 
would arise in that case. It was on this principle that the decision 
was based in Fenerty v. City of Halifax (1920), 50 D.L.R. 435, 53 
N.S.R. 457, which was cited by counsel for the defendants. Sec 
also Tait v. Snettinger (1909), 1 O.W.N. 193.

Rut the judgment which is pleaded is that of a County Court, 
and I am unable to sec how a judgment of that Court can lie 
binding except as to matters within the jurisdiction of that 
Court, even though the facts and questions in issue and the 
parties arc the same. The County Court had no power to make a 
declaratory judgment as to the general liability of South Grimsby 
under by-laws 600 and 605. Its power to deal with that issue 
was limited by sec. 23 of the Judicature Act to matters cognizable 
by that Court, and it could only deal with the question of general 
liability for the purpose of determining the right of the County of 
Lincoln to recover the sum of $453.43, an amount within the 
jurisdiction of the County Court. For this reason, I am of the 
opinion that the binding effect of the County Court judgme nt 
must be limited to the cause of action which merged in that 
judgment, and that the Township of South Grimsby are not 
concluded from seeking in this Court a determination of the broad 
question of their liability under the good roads by-laws of the 
County of Lincoln for assessments subsequent to the year 1917: 

Dan's v. Flagstaff Silver Mining Co. (1878), 3 C.P.D. 228; Webster 
v. Armstrong (1885), 54 L.J. (Q.B.) 236; Midland R.W. Co. v. 
Martin & Co., (1893) 2 Q.B. 172.

Vpon the merits, two defences are raised: first, that the 
exemption accorded to the plaintiffs by sec. 8 of the Act of 1882 
does not apply to the Queenston and Grimsby road, now that 
it has become part of the good roads system under the Highway 
Improvement Act; and, second, that the plaintiffs, through 
their duly constituted officers, agreed that the exemption should 
be abrogated in consideration of an allotment of certain additional 
mileage of road.

In support of the first of these defences, the defendants rely 
upon the decision of the Appellate Division in Village of Merritton 
v. County of Lincoln, 41 O.L.R. 6, 39 D.L.R. 328, upon which 
the County Court Judge based his judgment, and unless that case 
can be distinguished from the present one I am bound thereby to 
hold for the defendants.
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Counsel for the plaintiffs say that in the Merritton case the 
exemption provisions of the statute were different, and that the 
reasoning of the Appellate Division does not apply to the present 
case.

The Act in the Merritton ease «as 2ti Viet. cli. 13. It recites 
the purchase of the Queerston and Grimshy road by the County of 
Lincoln from a joint stock company, the company engaging to pay 
all liabilities and expenses connected with the construction and 
maintenance of the road, there I cing a lnigc amount of indebted
ness thereon, and that "it would lie very unjust that any portion 
of the said indebtedness and maintenance should be inqiosod upon 
the Town of Niagara and the Townships of (iairsborough and 
Caistor," and enacts: “I'or any liability or expenditure con
nected with the assumption by the Corporation of the County of 
Lincoln of the Queenston and Grimsby road as a county work, 
the said corporation shall assess or tax the Townships of Niagara. 
Grantham, Louth, Clinton and Grimsby, and the Town of St. 
Catharines only, and shall not for any such pur)>ose impose any 
such assessment or tax upon either the Town of Niagara or the 
Townships of Gainsborough and Caistm in the said county, nor 
shall any such liability or expenditure be in any w ay chargeable 
or borne by the said town and townships last mentioned.”

It does not api>enr from the rejiort of the Merritton ease- whether 
or not this Act w as treated by the interested parties as thereafter 
exempting the village of Merritton from all liability to assessment 
for the future maintenance of the road. As a matter of con
struction, there is ample room for argument that the exemption 
applied only to the immediate expenditures arising from the 
assumption of the road, and not to future maintenance. In that 
respect there is a marked distinction between the provisions of 
that Act and those of the exempting section of the Act of 1882 
(45 Viet. ch. 33, sec. 8), which I have already quoted, ante p. 000. 
Here the Township of South Grimshy is clearly freed from all 
future liability for any rate, tax, liability, or expenditure which, 
but for the Act, would have been assessable, ratable, and taxable 
against the original Township of Grimsby in respect or on account 
of the Queenston and Grimsby road.

But the point which I have to consider is not whether or not 
the exempting provisions of the two Acts are the same, but
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whether or not the reasoning of the Appellate Division in the 
Merrittoncaw isapplicableheie. Meredith,says:39 D.I. Ii. 
at 337, " It may be assumed, for the purposes of the case at I :ir 
that the special Act relieved the exempted municipalities not only 
from the cost of acquiring the road but also from the expenditme 
for its upkeep.” The learned Cliief Justice then holds that the 
liability to contribute to the cost of the improvement of tlie road, 
under the Highway Improvement Act, is a very diffe rent one from 
that with which the special Act deals; that it is not a liability in 
connection with the assumption of the road as a county work, 
but a liability arising out of the provisions of the Highw ay Improve
ment Act by reason of the road Ix-ing made part of a system of 
county roads for which the Act provides, and further that tin 
imposition of a rate to meet the delicntures, or an annual county 
rate upon all the ratable property in the county, is in no way in 
conflict with the special Act. One of the difficulties I have in 
appreciating the judgment in tlie Merritton case is that I do nut 
understand how the t illage of Mcrritton claimed the la-refit of 
the Act of 1863 at all. It was neither expressly exempted by that 
Act, nor is it situated within either of the two exempted townships. 
There, however, is the decision of the Appellate Division as to the 
effect of the Highway Improvement Act upon an Act which for 
the purposes of that decision is construed as granting an exemption 
as complete as that of the Act of 1882 in question here. 1 do not 
see how I can do otherwise than hold myself liound to come to the 
same conclusion. It will lx- for the Appellate Division upon an 
appeal from this judgment to say whether or not their judgment 
in the Mrrritton case is more sweeping than it was intended to le, 
or this rase is to be distinguished from that on some other point.

The other ground of defence was tliat the plaintiffs, through 
their representative, had agreed to abrogate their right to exemp
tion, in consideration of an allotment of certain additional mileage 
of road. There was evidence that, in the course of the negotiations 
leading up to the adoption of the good roads system by tlie County 
Council, the Itecve of the Township of South Grimsby had 
acquiesced in the allotment of some additional mileage to his 
township because the inclusion of the Queenston and Grimsby 
road in the system would necessitate the Township of South 
Grimsby’s contributing to its maintenance. There was no
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evidence tliat the Council of South Grimshv ever formally author
ised its Reeve to make any such bargain, or that what he did was 
ever ratified by that council. No authority was cited to support 
the contention that the Reeve of a tow nship can forgo a statutory 
right to exemption in this loose way; and, in the absence of any 
such authority, I must hold that nothing less than a by-law of the 
township deliberately abandoning, or authorising the abandon
ment of, its right to the exemption, can be invoked to support any 
such arrangement as is alleged here.

For the reasons already given, there will lie judgment dis
missing the action with costs.

Action dismissed.

AIMER v. CUSHING BROS. Ltd.
Saskatchewan Court of Ap/tcal, Neuiands, Lamont and Elwood, JJ.A. 

Xovcmhcr 29, 1920.

1. Master and servant (§ II A—50)—Factories Act, R.S.S. 1909, cm. 17,
sec. 19 (a)—Duty ok Master to install proper guards—Duty
TO INSTRUCT INEXPERIENCED SERVANT.

In order to comply with section 19 (a) of the Factories Act, R.S.S. 
1909, ch. 17, it is not only necessary for an employer to furnish the 
necessary gnard for dangerous machinery hut to take reasonable care 
to see that it is kept in its proper position to protect an employee using 
the machinery, ami to instruct an inexperienced servant as to the best 
way of guarding against injury.

2. Master and servant (§ II B—100)—Machinery not properly ouarded
—Inexperienced servant doing work to best ok ability— 
Safer method possible—Contributory negligence.

Where a servant perforins work in the best way he knows, and is not 
under obligation to be better informed, his failure to adopt some safer 
method is not contributory negligence on his part.

(Sec annotation, employer’s liability for Drench of statutory duty, 
5 D.L.R. mj

Appeal by plaintiff from the trial judgment in an action for 
damages for injuries received working a machine known as a 
"shaper,” the property of the defendant. Reversed.

P. E. Mackenzie, K.C., for appellant.
F. F. MacDermid, for respondents.
The judgment of the Court was delivered by 
Lamont, J.A.:—The plaintiff was employed as a bench car

penter by the defendants, who operate a wood-working factory 
at Saskatoon.

On January 8, 1919, the foreman of the defendants’ bench 
department gave the plaintiff a sketch of part of a circular stair-
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case and directed him to cut two hand-rails pattcrened according 
to the sketch. This necessitated the use of a machine called a 
“shaper," to mould or round them to the desired shape. This 
machine has evidently a flat surface through which two spindles 
are passed, to which are attached above the surface knives designed 
for the particular work required. The spindles arc staled to 
revolve at a Bpeed of 2,000 revolutions per minute. As the 
plaintiff was o|ierating the machine, the rail he was shaping vas 
jerked forward and his right hand was brought in contact with 
the knives, which cut it so badly that his four fingers had to le 
amputated. The plaintiff was not skilled in the use of this
machine; its operation did not come within the pro vim..... . a
bench carpenter when the plaintiff learned his trade, and it is 
admitted by the defendants' witnesses that a nmn may he a 
bench carpenter without being qualified to operate a sliajer. 
It would seem that ben h carpenters who have an aptitude for 
machinery can pick up a know ledge of the operation of the machine 
without great diffiçulty. Prior to the occasion in question, the 
plaintiff had done some work on the machine; in all about six 
times. The first time he was given work to do on it he requested 
the foreman to get someone else to operate the machine. Xo 
inquiries were made before setting the plaintiff to work on the 
machine as to his experience therewith or his capacity therefor. 
There was supplied with the machine an adjustable spring guard, 
usually called a “springer," which served the double purpose of 
protecting the operator from the knives and of holding the wood 
to the surface of the machine. On the day in question the guard 
was not on the machine, but had been removed and placed on 
the bench. The defendants’ manager testified that the firm 
provided the guard, but that it was optional with the man operat
ing the machine whether he used it or not. No instructions were 
given to the plaintiff as to the operation of the machine, or the 
dangers incident thereto, before setting him to work thereon. 
The trial Judge in his judgment found as follows:

The defendant» installed with the machine duplicate guards for the two 
arma of the machine. Theae guards were up to date, and in my opinion 
securely guarded the machine aa far as practicable. At the time of the accident 
one of the guards had been broken, but that did not make any difference to the 
accident in queetiun, because onlv one of the same waa in uae. This guard or 
apringer waa used for the double purpose of guarding the knivea and holding
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down the piece of wood on the table. Some of the workmen used tins guard 
or springer, and some did not. It could be detached from the machine, and 
was detached at the time of the accident. The plaintiff did not know that 
there was any guard for the machine. The device that was intended for a 
guard and a springer he only knew as the springer; he thought it was intended 
to hold the piece of wood on the table. The defendants never instructed the 
plaintiff as to the use of the guard or springer. I think, then, that although the 
machine was securely guarded as far as practicable, the defendants were 
negligent in not instructing the plaintiff in the use of the guard. ... I 
find, however, that there was contributor}’ negligence on tl e part of the plain
tiff, and that this was the cause of the injury. This consisted in (a) putting 
the wood up to the knives against the grain of the weed; (b) the way he had 
his hands on the wood. At the trial he shewed the way he had hold of the 
wood, t.e., with his fingers projecting over the word on the side towards the 
knives. This was inviting disaster, fc) His omission to attach the templet 
to the piece of wood he was working with, (d) In not using the stud. This 
was a part of the machine to the knowledge of the plaintiff and could be used 
as a pivot against which the piece of weed would be placed so as to feed it 
gradually to the knives.

Section 19 (a) of the Factories Act, B.S.S. 1009, ch. 17, provides 
as follows:

19. In every factory fa) all dangerous parts of mill gearing machinery 
. . . and all other like dangerous structures or places shall be, so far as 
practicable, securely guarded.

That the revolving knives constituted a dangerous part of the 
machinery requiring to be guarded, does not seem to me to admit 
of argument. Sec Hindle v. Birtwistle, [1897] 1 Q.B. 192.

The first question then is: Was it securely guarded as far 
as practicable? With deference to the trial Judge I am of opinion 
that it was not. To comply with the requirements of the statute 
the defendants were called upon to do more than furnish a guard 
and leave it on the bench, because while the guard was on the 
bench the machiner}’ could not be said to be guarded. To comply 
with the statute the defendants, in my opinion, were under 
obligation not only to furnish the guard, but to take reasonable 
care to sec that it was kept in its proper position.

In Smith v. Baker, [1891] A.C. 325 at 362, Lord Herschcll 
eaid:

It is quite clear that the contract between employer and employed involves 
on the part of the former the duty of taking reasonable care to provide projjer 
appliances, and to maintain them in a proper condition, and so to carry on 
hie ofieratione as not to subject those employed by him to unnecessary risk.

In Tate v. Latham <t* Son, [1897] 1 Q.B. 502, the defendants 
had provided a circular saw in their mill with a sufficient guard 
to prevent accidents. The guard was movable. One day the
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sawyer removed the guard and omitted to put it hack in it8 
place. Next day the plaintiff fell against the saw and was injured. 
It was held that the absence of the guard was a defect in the 
condition of the machinery'. In giving judgment, at p. 606, Wright 
J., said:

The question is whether the absence of the guard was under the < ircum- 
stances a “defect in the condition of the machinery or plant.” If no guard 
at all had been provided it seems clear that its absence would have hern a 
defect. Again, if the guard, although provided, had never been put in its 
place, it is equally clear that that omission would have constituted a defect. 
In the present case the guard was unnecessarily and for some time out of 
place. In my judgment, no distinction can be drawn between a case in which 
the guard was never fixed in position and one in which it was sometimes not 
fixed. When it was left out of its proper place its absence was ns much a 
defect as if it had never been provided at all.

And on appeal, [1897] 1 Q.B. at 508, Ix>rd Esher, M R., at 
p. 509, said :

It seems to me clear that, if the machine were left without that guard 
whilst in motion, it might at that time be said to be in a defective condition.

It cannot, therefore, in my opinion, lie said that the shaper 
was as far as practicable securely guarded.

The trial Judge found that the defendants had been guilty 
of negligence in not instructing the plaintiff in the use of the 
guard before setting him to work at the machine. I entirely 
agree with that conclusion. A master is under obligation not 
only to see that suitable instrumentalities are provided for his 
servants to work with, and that these are maintained in proper 
condition, but also to see that these instrumentalities are safely 
used. This latter involves the giving of proper instructions to 
incxiierienced servants employed on dangerous work, hi enable 
them to appreciate the nature and extent of the dangers likely 
to arise and the best means of guarding against injury’ from such 
dangers.

In Cribb v. Kytiock, [1907] 2 K.B. 548, at p. 552, Bray, J., 
said:

We think it is established by the two cases cited by the Judge: Crocker v. 
Banks (1888), 4 T.L.R. 324, and Sharp v. Pathhcad Spinning Co. (1885), 12 
Rettie 574, that, on setting an inexperienced girl to work at a dangerous 
machine or to deal with dangerous articles, the girl should be warned of the 
dangers likely to arise.

The judgment in this case was approved in Young v. Hoffman 
Manufacturing Co., [1907] 2 K.B. 646.
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The plaintiff did not require to be told that his hand might 
be injured if it came in contact with the knives; that he knew; 
but he did need to be instructed of the likelihood of wood of the 
kind upon which he was working being jerked out of his hand 
when stuck with the knife, and as to the best way of avoiding the 
bapitening of such an event and the minimising of the danger 
of injury therefrom. The defendants gave no warning to the 
plaintiff as to the dangers likely to arise while using the shaper, 
or the projier means to take to guard against injury from such 
dangers.

The trial Judge, however, found that the plaintiff had been 
guilty of eontributory negligence, and for that reason held that 
he was not entitled to recover.

A servant cannot always be said to have been guilty of negli
gence where he does not adopt the safest methods of performing 
the task allotted to him.

In Labatt on Master and Servant, 2nd ed., vol. 3, p. 3366, the 
author says:

On the other hand, a dangerous mode of dealing with an appliance does 
not necessarily betoken negligence, where the servant was unfamiliar with the 
instrumentality which he was required to use.
And in vol. 3, at p. 3363, he says:

Where several dangerous conditions combine to produce an injury, the 
servant cannot be held guilty of contributory negligence, as a matter of law, 
where he knew of only a part of those conditions.

And further, a servant is not guilty of eontributory negligence, 
where, owing to a laek of instruction, lie does an act which he 
does not know to be likely to injure him. Cleveland Rolling 
Mill Co. v. Corrigan (1889), 3 L.ILA. 385. In this case the Court 
remarked, at p. 390: “Ignorance may be a misfortune, but when 
it is not wilful, and no duty arises to be informed with the means 
of information at hand, it is not negligence of which the person 
charged with the duty of giving proi>er instructions on the subject, 
which he failed to perform, can complain or take advantage.”

The plaintiff, as a bench carpenter, was not under obligation 
to be informed as to the proper way to use a shajier. In the 
various respects in which he was found to be negligent, the evi
dence1 shews that he was performing the work in the best way he 
knew. So long as a servant does that, and is not under obligation 
to lu* better informed, his failure to adopt some safer method
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is not contributory negligence on his part. It is only where the 
servant knows, or should know, that there is a safer method of 
performing the task tlian the one he adopts, that a master ran 
be heard to complain that he did not adopt the safer method.

As the plaintiff was found guilty of contributory negligence 
in four respects, I think it well to examine these separately.

(a) Putting the wood to the knives against the grain of the 
wood. With deference I am of opinion that this was not estab
lished. The allegation in the statement of defence is as follows:

(b) The plaintiff while operating the said shaper at the time of the acci
dent, started to work on the said piece of timber in the wrong place, which 
caused the knife to strike cross-grain and pull the wood along the head toward 
the plaintiff, and cut the plaintiff’s hand, whereas, if the plaintiff had started 
near the end next to himself, where it was not cross-grained, the knife would 
not have had a tendency to bite into the wood and would not have injured the 
plaintiff.

The evidence does not disclose that the plaintiff commenced 
at one end of the rail when he should have commenced at the 
other. That was not contended. What was contended is, that, 
as the grain was a cross-grain right at the centre of the wood, he 
should have allowed the knife to strike it first right at the centre 
or a little to the left of the centre, but that he allowed the knife 
to strike it a little to the right of the centre. After the accident 
the defendants' superintendent examined the wood, and said he 
found that “the start of the cut was apparently a little over the 
centre of the right hand side.” The trial Judge then asked: 
“Q. Your conclusion is that he started on the right hand side 
of the grain? A. I should imagine so. I could not know from 
looking at the piece.”

On cross-examination he said: “Q. How much on the right 
hand side Mr. Groesch? A. According to the grain. That is a 
hard question. Q. I am speaking of the deduction you node1 
A. Well, it was not a piece of straight work, and it was up to the 
man to watch for this. Q. You weren't able to tell from the 
examination you made afterwards? A. Not very clearly.”

If the superintendent who examined the rail could not say 
that the knife first struck on the wrong side of the grain, I do 
not see how, under the circumstances of this case, it can be found 
as a fact that it did. The plaintiff says it w*as his intention to 
have the knife strike with the grain and he would say that it did,
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although he cannot be absolutely sure. The wood was a piece of 
American oak, which one witness described ns "pretty tough 
stuff,” which “the machine will take quicker than another piece 
of wood,” thus rendering it necessary to lie very careful in handling 
it. It is not impossible, or even to my mind improbable, that 
the knife striking a piece of very tough wood, even with the grain, 
would jerk it forward. The wood was not produced. The defend
ants finished it as a rail and sent it to fill the order for which it 
was being made, which effectually prevented its examination in 
Court. In any event, the statement of the defendants’ superin
tendent, that “it was up to the man to watch for this," shews 
clearly to my mind the necessity for giving instructions to an 
inexperienced man, and, where such a man fails to watch, his 
failure in the absence of instructions cannot, in my opinion, be 
attributed to him as negligence. Such failure on his part would, 
it seems to me, be the direct result of a failure to instruct.

(b) The way he had his hands on the wood. The plaintiff’s 
failure to hold the wood in such a way as to minimise the danger, 
was due, in my opinion, to the failure of the defendants to shew 
him how it should have been held. It is not shewn that he had 
any appreciation of danger arising from holding the wood the 
way he did.

(c) His omission to attach the templet to the piece of wood 
he was working with. The templet is a model. The reason the 
plai.aiff gave for not nailing the rail on which he was o[>crating 
to the model was that, if he did that, he could not get both under 
the knives. The height of both amounted to a little over 3 inches; 
he had the knives adjusted to 3 inches. Witnesses for the defend
ants testified that the knives eould be adjusted to a height of 5 
inches. Of this the plaintiff did not appear to be aware. A 
day or so liefore the accident the plaintiff had made a hand-rail 
and had used the model, but in that case he did not nail the model 
to the rail until after he reduced the rail with the shaper. He 
used the model only when finishing the work. The defendants' 
expert Neilson testified that he could have done the work the 
plaintiff was doing quite easily without having the model on. 
The plaintiff himsqlf testified that it was a matter for the operator 
whether the model was used or not. In any event, if the model 
should have been used from the beginning, the obligation of

SASK.
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SA8K. instructing the plaintiff to that effect rested on the defendant»,
C. A. and in the absence of such instructions they cannot be hoard to

Cdshino 
Bros. Ltd.

eomplain that it was not used.
(d) In not using the stud. A day or so liefore the accident, 

the defendants’ sui>erintendent assisted the plaintiff in cutting a
Lemont, J.A. similar rail. Ou that occasion they did not use the stud. The 

superintendent made no complaint about this, nor did he intimate 
to the plaintiff that he should use the stud as a matter of pro
tection. Under these circumstances the plaintiff, in my opinion, 
was justifier! in concluding that it was not necessary to attach 
the stud.

The defendants' manager testified that he had instructed 
the superintendent to see liefore he put a man on the machine 
that he was capable of using it and understood it. This the 
superintendent failed to do, and his failure in this res|ieet, and 
in not having the machine guarded, constituted, in my opinion, 
the proximate cause of the accident.

I would, therefore, allow the appeal with costs, set aside 
the judgment lielow and enter judgment for the plaintiff for 
damages, w hich I would assess at 82,(KM). The plaintiff is entitled 
to his costs. Appial alloiwl

ONT. LAZARD BROS. A Co. v. UNION BANK OF CANADA.

8. C. Ontario Supreme Court, A vallate Division, Meredith, C.J.O., Marian n, Mw/ie 
and Ferguson, JJ.A. June It, 1920.

Banks (§ IV C—114)—Lien on shares of its own stock standing in \ vmk
of CUSTOMER—KnOWLEDQE OF BANK—FAILURE TO DISCLOSE
Advances made on security—Title to shares.

Failure on the part of the defendant bank to disclose to the pinin'iffs. 
who made large advances to a customer of the bunk on the security of 
shares of capital stock of the bank, which the plaintiffs supposed to be 
held for them by a trust company, but which in fact stood in the name 
of the customer, and on which the bank had a privileged lien, under sec 
77 of the Bank Act, 3-4 Geo. V7. 1913 (Can.) cn. 9, for a debt due from 
the customer, disentitles the bank from asserting this lien over the plain
tiffs’ title to the shares, there being a clear duty to disclose such facts. 
But when the plaintiffs’ debt was satisfied what remained of the shares 
should be available to satisfy the indebtedness of the customer fur which 
as against him the shares were subject to the statutory lien.

[Lazard Hros. & Co. v. Union Hank of Canada (1920), 51 D.L K AM, 
47 O.L.R. 70, affirmed with a slight variation.)

Statement. Appeals by defendants, the Imnk and Clarkson, from the trial 
judgment (1920), 51 D.L.R. 636,47 O.L.R. 76, in an action against 
the bank and Clarkson, administrator, to establish the claim of
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the plaintiffs to 200 shares of the capital stock of the defendant 
bank standing in the name of DuVemet, deceased. Affirmed 
with a slight variation.

I. F.Hel'muth, K.C., and Hamilton Casuels, K.C., for appellant, 
the Union Rank of Canada,

Ü. W. Saunders, K.C., for appellant Clarkson.
(Uyn Osier and O. H. Munnoch, for n-s]indents.
The judgment of the Court was delivered by
Meredith, C.J.O.:—These ap)>eals are by the defendants, the 

Union Rank of ( anada and ( larkson, from the judgment, dated the 
3rd February, 1920, which was directed to be entered by Middleton, 
J., after the trial lief ore him, sitting without a jury, at Toronto, 
on the 22nd and 23rd December, 1019.

The material facts arc set out in the reasons for judgment of 
my brother Middleton, and it is unnecessary to restate them.

It is not oj»en to question that it was agreed that the money 
advanced by the respondents to DuVernct should be secured by 
500 shares of the capital stock of the Union Rank of Canada and 
500 shares of the capital stock of the Union Trust Company, 
and that the advances made by the respondents to DuVernct were 
made on the faith of that agreement. It is also not open to question 
that the bank was aware of the agrmnent.

The way in which the transaction, as to the advances, was 
carried out was that the Union Rank drew on the resixmdents 0 
bills of exchange for £5,000 each ; these bills were accepted by the 
rcs))ondente, and the bank negotiated them on the Ixmdon market, 
and out of the proceeds of them paid to the respondents t‘20,000, 
and applied the remaining £10,000 in taking up a bill for that 
amount which the bank had discounted for DuVemet. This bill 
had l)cen sent forward for acceptance by the respondents, but had 
been recalled lttcause the resjxmdents insisted on the arrangement 
being carried out as it was carried out, which was in accordance 
with the agreement lietween the respondents and DuVemet.

It is clear, I think, that all the parties to the transaction, 
including the bank, fully understood that the respondents were 
to lie secured for their advances by .500 fully paid-up shares of 
the Union Rank of (’anada and 500 fully paid-up shares of the 
Union Trust Company.

42—55 d.l.r.

019

ONT.
sTc

linos. & Co. 

Union Bank

Meredith.C.J.O,



f>20 Dominion Law Reports. [55 D.L.R.

Meredith,C.J.O.

OWT> The difficulty which has occurred, and has led to the litigation.
S. C. arose from the fact that the Union Rank shares were not trails-

Laxamd ferred to the respondents on the books of the bank, but what was
Bkos. & Co. done was to de]x>sit with the Union Trust Company a certificate 
Union Bank for the shares in the name of DuVemet, with a power of attorney 
('anadk 10 tmnsfe* them, signed by him. The effect of this was that it was 

in the jx>wer of DuVemet, who remained the legal owner of the 
shares, to dispose of them in fraud of the respondents, and, as the 
bank contends, to leave them subject to the bank’s statutory 
lien upon them for any indebtedness or liability of DuVemet to 
the bank; and the question for decision is, whether or not the bank 
is entitled, as against the respondents, to a lien on the 200 shares 
which remain of the original 500 for an indebtedness of alwut 
$30,000 of DuVemet to the bank, which existed w hen the arrange
ment as to the advances to lie made by the respondents was 
entered into and carried out.

That the bank knew' that the respondents, in accepting the 
bills which were drawn on them, would rely upon having as 
security for their advances the 500 Union Bank shares and the 500 
shares of the Union Trust Company, is clear from the evidence of 
Wilson, the manager, who acted for the bank in the transaction.

To the question, “You realised that the pledge of the Union 
Bank shares was a condition on which Messrs. lizard Brothers 
and Company would accept the drafts?” his answer was, "Yes” 
(p. 101 of the notes of evidence).

And yet what the bank is now setting up is a claim that would 
entirely wipe out that security.

The fact that the respondents left the bank-shares to stand in 
the name of DuVemet in order that his position as a director of 
the bank might not lie prejudiced, or even if there was the addi
tional reason that the respondents did not w ish to take upon them
selves the liability they might incur by Incoming shareholders, 
is immaterial as far as the question that has arisen is concerned 
They might well be willing to take the risk of DuVemet dealing 
with the shares in fraud of them, but it is impossible for me to 
suppose that either they or the bank contemplated that the shares 
would be subject to the bank’s lien, which, if asserted, as 1 have 
said, would have wiped out the whole security.

As a matter of fair dealing, and, in my opinion, as a matter 
of law, a duty rested upon the bank to disclose to the respondents
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the existence of the indebtedness of DuVemet and the lien for it,, 
if it intended to preserve its lien; and, that not having lieen done, 
the hank is, in my opinion, precluded from now asserting the lien. 
Indeed, the hank's attitude in the transaction amountisl to a 
representation that the shares were free to lie dealt with by 
DuVemet by effectively pledging them to the resjiondenta. The 
liank received a liencfit from the payment of the drafts it had 
discounted for DuVemet. 1 say this not forgetting that it held 
the Vnion Trust Company shares as security for the advance which 
it had made.

The position which the hank now takes means simply this, 
that, although the hills which it drew on the rcsjiondcnt* were 
accepted and paid on the faith that the advances were secured by 
the shares, and the hank knew that this was he jxisition of the 
matter, had the resjxmdcnts presented a transfer signed under 
the authority of the power of attorney, it might have declined to 
register it until the debt for which the lien is claimed should 
be satisfied.

ONT.

8. t\

Lazakii 
Kaos. * Co.

I'nion Bank

Canada.

Mvraditti.C 1.0.

It was argued by counsel for the liank that the respondents 
were estopped from claiming the dividends on the hank-shares, 
but we see no reason to warrant, such a conclusion. The dividends 
were not received hv DuVemet, but were retained by the liank in 
the exercise of its alleged statutory lien ; and, if the right to the lien 
does not exist as to the shares themselves, it follows that it cannot 
he asserted against the dividends.

It was said upon the argument that the effect of the judgment 
is to entitle the respondents to the dividends, even if their whole 
claim is satisfied out of the proceeds of the shares when realised. 
No such result should follow, and, if necessary, the judgment may
be amended by providing that, when the respondents' debt is 
satisfied, the shares are to lie available to satisfy the indebtedness 
of DuVemet, for which, as against him. the sharps are subject to the 
statutory lien.

With this variation, the judgment should tie affirmed and the 
appeal of the bank lie dismissed with costs.

The appeal of Clarkson was dealt with on the argument by- 
providing that the provision of the judgment as to costs is not to 
prejudice his right to claim indemnity for his costs out of the 
estate of DuVemet, and that, there should lie no costs of his apiieal 
to either party. .4 firmed with a variation.
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B C. KUM JOW and LEE DYE r. ELIOTT.
( ' à Hrilirh Cutumliin Court oj Apprat. Martin, tlaUihrr and MeChiUipn, JJ.A

Ortaber 17, l»»0.
VmOOR nil PURCHASER (| II—30)—Aureemekt HI* MAIJC or LAND 

REMEDIES or VENDOR—FoRECIOSCRE.
Where » vemior bus obtained a judgment fixing a iieriod for payment 

of the amowta due under an agreement for sale of land and prove line 
that on default the agreement ahall tie null and voiil and that the (iliiiiitin 
tve'iver iMiaaoaainn of the laid laiulu and that all moniea puid under i|H- 
agreement ahall remain the profterty of the iilaintiff, lie eleeta to take tlie 
|im|ierty in aatiafaetiim of au much of the purehaae money aa then lemaina 
unpaid, and the failure of the purehaaer to obey the decree and pay the 
motley i* sufficient ahandoninent or repudiation of the contract to justify 
reariitaiiin of the contract without.rratttution.

liSfaadan/ Trust Co. v. I.iult (1*15), 24 D.L.R. 71.1, S 8.L.R. 20.-,; 
bond,on v. Sharpe (1020), 52 D.L.R. 180, 00 Can. N.C.R. 72, followed |

Statement. Appeal by defendants from judgment of Macdonald. J.
Affirmed.

fc\ C. Mayrri, for a|)]icllant ; A. D. Crraae, for re*ixmtlcnt 
Martia.i. Martin, J. (dianentlng), would allow tlic apiteal.

Oaitihar,i. Galliher, J.A.i—I tun in agreement with my brother
McPhillipa in dittmiaaing the appeal.

MaPhintrwJ.A. McPhillipr, J.A.:—The trial Judge has in hia reason» lor 
judgment set forth the facts with great clearness and 1 see no need 
for any further statement of them. After all the present ease is 
a simple one and one that has the usual familiar features, the 
purchase of property in a rising market followed by a break, or 
what is popularly termed a “slump”—although the present case 
differs from many in that the property is productive, rental 
liearing. It is evident though that it will not carry itself. The 
rents and profits derivable therefrom will not meet the payments 
under the agreement of sale, and the vendors, the plaintiffs in 
the action (the respondents) commenced this action, claiming the 
purchase price remaining due and accrued interest, anti in default 
of payment Iteing made sale of the land or foreclosure and p< «ses
sion thereof, the apjxiintment of a receiver, and in the altcnuitive 
that in default of payment an order cancelling the agreement of 
sale, and the sulwequent agreement relative thereto, anil that all 
moneys already paid be declared the property of the plein! iff* 
without any right in the defendants (the appellants) to any 
eomiiensation or abatement.

The defence to the action, be tides the usual and customary 
denials, sets up: that the plaintiffs seek to enforce agrci ments 
which they, the plaintiffs, have repudiated and denying the right
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to any foreclosure thereof, and by counterclaim it i* contended at 
this Bar, and I assume it was so contended in the Court tielow, 
that the contracts lining repudiated by the plaintiffs, that the 
resultant effect as lietween the jiarties was tlust rescission of the 
contracts took place, M., that there was express notice of intention 
to cancel the agreement of sale of Oetolsr 7, 1(111, which entitled 
the defendants to a return of all moneys [laid in respect thereof.

The counsel for the appellants in an excellent mid claliorate 
argument carefully presented the case as one that partook in its 
later phases of a joint adventure lietween the parties and that the 
payments to lie made were as set forth in the later agreement of 
November 24, 1913. and cancellation could not take nluee in ease 
of default in the absence of such a stipulation in the second agree
ment.

I would not. with deference, think that any such result was 
cs'casioncd by the entry into the second agreement—by a pro
vision therein all the terms of the first agreement except as varied 
in the second agreement were confirmed and it would lie quite 
unreasonable to so construe the transaction, i.t., that the entry 
into the second agreement resulted in the abrogation of the pro
vision in the first agreement for resuming iwwsession of the lands 
upon default and the right u]>on the part of the plaintiffs to the 
purchase moneys already |>aid. It would not seem to me that 
that which took plan' could lie at all said to liave any such resultant 
effect. In any case this submission on the part of the apjiellants 
is really met in this way - granted that then' was no effective 
cancellation by the act of the plaintiffs alone and the giving of the 
notice there was the [lower in the Court to direct rescission in 
default of payment of the moneys found to Is- due upon the taking 
of the accounts -which is the judgment under npis-al.

The judgment as entered in the action may lie said to I e the 
customary and usual judgment following suit for payment of the 
moneys due in respect to sales of land and this case does not differ 
at all in resjiect to the relief claimed and granted, it may Is- said 
that the form of judgment is stereotyped and well known in 
practice. In Standard Tnutl Co. v. Little (1915), 24 D.L.li. 713 
at p. 716, 8 S.L.R. 205, I.amont. J. (now Lamont, J.A.) said:— 

The failure of the purchaser to obey the decree and jwy the money 
found to be due is a sufficient abandonment or repudiation of tlie contract 
by him to justify rescision without restitution. Dee a v. lie (1H70-71), 
1» W.R. 181; Mealy v. Schrader (1879), 12 Ch. D. 660

8.C.

C. A.

Md-UllipaJ A.
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In Davidson v. Sharjx (1020), 52 D.L.1L 180, 00 (an. S.C.H, 
72, Anglin, J., at p. 195, said: ‘I-amont, J.A., states the law very 
clearly and accurately, if I may Hay ho, in delivering the judgment 
of the Court en fume in Standard Trust v. Little, 24 D.L.R. 7hi, 
8 S.L.R. 205.” It will lie nmi upon an examination of the Standard 
Trust caw» and the Datidson caw», that the judgment here under 
appeal in in a form which in supported by the Supreme Court of 
Saskatchewan and the Supreme Court of Canada (also see 
Jackson v. Scott (1901), 1 O.L.R. 488). In the Datidson ease, 
52 D.L.R. at 194, Anglin, J., said:—

When the vendor nought and obtained a judgment fixing a periul lor 
imyment and providing that on default “the agreement shall be cancelled and 
at an end and all money* (mid thereunder forfeited to the plaintiff,” he elected, 
in my opinion, on that event ltap|iening, to take the property in satisfaction of 
so much of the purchase-money as then remained unjtaid.

In the prcw»nt caw», the judgment provides that in case of 
default in iiayment of the amount fourni due u))on the taking of 
the accounts.
the said agreement of sale of the 7th day of Octolier, Mil 1, and the said agree
ment of the 24th day of November, 1913, lie deemed to be cancelled and that 
the sale in the said agreement mentioned shall thereafter lie null and void 
and of no effect and that the plaintiffs recover posecssh n of the said lands 
hereditaments and premises and that the moneys paid under the said agree
ment for sale of the 7th day of October, 1911, and the said agreement of the 
24th day of November, 1913, shall remain the property of the plaintiffs and 
that any registration of the said agreement for sale or the agreement of the 
24th day of November, 1913,eand all assignments thereof respectively in the 
I .and Registry Office at Victoria, B.C., be cancelled.

The terms of the judgment would appear to lie quite un
objectionable in form and the relief accorded is quite, in my 
opinion, in conformity with the decided and controlling eases 
(Lysaght v. Edu'ards (1876), 2 Ch.D. 499, at p. 506; Jackson v. 
Scott, 1 O.L.R. 488; Cameron v. Bradbury (1862), 9 (îr. 67; Sprugw 
v. Booth, [1909] A.C. 576; Stccdman v. Drinkle, 25 D.L.R. 420, 
[1916] 1 A.C. 275; Brickies v. Snell, 30 D.L.R. 31, 11916] 2 A.C. 
599).

Finally, upon the |M>int taken that upon the facts that there 
was wrongful repudiation of the agreement of sale by the 
and that the defendants having elected to accept that position, 
were entitled to the return of nil the moneys paid. This contention 
is wholly untenable, then* was no wrongful repudiation; the notice 
of eamvllation was in effect merely a notice of intention under the

4493



55 D.L.R.] Dominion Law Reports. 025

terms of the agrmnvnt of sale upon the jmrt of the plaintiffs of 
the exercise of the option given in puni. 9 of the agreement of sale 
and the exercise of their right thereunder and it is in express 
terms recited therein that :—

The said sum of $40,000 and all subsequent payments on aecount thereof 
shall at the option of tlie vendors U|kiii giving the notice hereinafter mentions 1 
and notwithstanding any previous forbearance by the vendors or demand by 
the vendors of the whole unpaid purchase price belong absolutely to the vendors 
any rule or law or equity to the contrary notwithstanding; and the vendors 
may thereupon resume itossession of the said premises and all improvements 
thereon and hold the same freed from these presents without any right on 
the part of the purcluuiers to any conqiensation therefor.

Therefore it is plain that exercising the option there is the right 
in the plaintiffs to retain all moneys paid by the defendants. 
There is no particular magic in the words used in the notice, 
“cancel the agreement”—the notice was. after all, as previously 
tated, merely a notice of the exercise of lights grantnl under the 

agreement of sale. It is true there is a power of sale given in the 
agreement of sale, hut that is in no way mandatory.

The defendants have no position upon the facts that would 
entitle the ( ourt to grant any relief. The evidence shews that 
the plaintiffs were pressing for the payment of, at least, the arrears 
of interest. The defendants were greatly in default and finally 
the plaintiffs bring the action which admitted of the defendants 
redeeming the pro|x*rty upon payment and even now under tin- 
terms of the decree all that the defendants need do is to make 
payment of the moneys due upon the taking of the accounts to 
entitle them to a conveyance* of the lands. It is only in default of 
payment that cancellation of the agreements will take place, and 
in the (ourt alone is there authority to cancel the agiwments. 
It rests with the defendants to comply with the judgment as 
entered, and |mying what is fourni to Ik* due upon the taking of the 
accounts they get the land, otherwise as is provided they shall 
“stand absolutely debarred and foreclosed.” Time was of the 
essence of the <*ontract in the present ease and then* was implied 
repudiation upon the defendants' j>art by the failure to complete. 
Hour v. M ( 1KH4), 27 < h.D. W. M, KIT

Then* has U*en no breach of contract ujwm the pait of the 
plaintiff»—the plaintiffs have not rescinded the contract—tin? 
plaintiffs invoked the judgment of the Court to deem* compliance

B. C.
C. A.

I .kb I)ye

Irl’hilKlM.J.A.



1

ft 21» Dominion Law Repohtr. [55 D.L.R.

B. C.

C. A.

Hum Jow 
and

Lee Dye 
r.

Euott. 

McPhillipU A.

with the contract and in caw* of default that the contract lx- 
rescinded and the Court has ho decreed and following the terms 
of the contract, as decreed by the Court, all tbn moneys paid by 
the defendant* are declared, the default continuing, to remain 
the property of the plaintiffs. (Best v. Ilamand (1879), 12 Ch. D.l.)

Cpon the facts of the present case it may well l>e said that the 
defendants have on their part repudiated the contract without 
colour of right, in fact, by their conduct, have abandoned the 
contract and there can be no relief such as claimed. Here the 
contractual obligations are plainly and s|>ecifically set forth in 
the contract and the plaintiffs have lteen guilty of no breach of 
contract, the defendants, on the other hand, have; yet notwith
standing their breach of contract the defendants contend that they 
are entitled to restitutio in integrum. 1 cannot persuade imself 
that the defendants are entitled to any such relief, and in any case 
upon the facts entire restitution is impossible.

I would dismiss the api>eal. Appeal dismissed.

THE KING v. SHARP.
N. B. New Hninswwk Supreme Court, Appal Dv'isum, Uazcn, C.J., Whit* and 
—— (trimmer, JJ. November 19, 1930.
*^‘ ' Infants t j 1 O—II)—Custody ok—Dktermin'mos of who should have

VViiat should hk considered.
lit determining whether the custody of ail infant child might to lie 

given in the mother as against the father under sec. IV (10) of the .hell
cat lire Act, 1000, N.B., the Court should consider (1) the |internal right, 
(2) the marital duty, (3) the interest of the child, ami of three three 
the dominant consideration is the welfare of the infant, which is nut in 
be measured by money or physical comfort only, hut the moral ami 
religious welfare is also to be considered.

l/n re. Armstrong (1895). 1 N.B. Eq. 208, f >1 lowed. Review of author- 
dies. |

Statement. Appeal by (ora Malxd Sharp from judgment of Harry, J., 
awarding custody of children to Mrs. H. Sliarp on habeas corpus 
proceedings.

C. F. Inches, supports appeal; IL. B. Wallace, K.C., contra. 
'Hie judgment of the Court was delivered by 

whit*,j. White, J.:—I have not been able to reach a decision in this 
case without much anxious consideration. This has not I sen 
l localise of any doubt I entertain as to the law governing the 
question we arc called upon to decide, but because I have found 
it difficult to determine with that satisfying degree of certainty



55 D.LJt.] Dominion Law Heportb. 627

which is desirable, whether the welfare, morally and physically, 
of the three infant children before the Court will he best served 
by awarding their custody and control to the appellant or to the 
respondent.

The Judge, whose written judgment is now before us on appeal, 
has therein stated so fully the facts disclosed by the evidence, 
that I do not think it would serve any useful purpose to recapitulate 
them here. There is, however, some testimony given by the 
respondent on th^ hearing before the Judge below, to which 1 
think I ought to make reference, as the trial Judge has not 
done so in his judgment, though he could scarcely have failed 
to have it in mind in arriving at the conclusion which he reached. 
The upiiellant l»eing asked if the respondent had over threatened 
her with bodily violence, replied “Yes.”

Q. What has he said? A. He told me once he would shoot me if it was 
not for the law. Q. Did lie take steps to carry that into effect, to shew 
whether he was in earnest or not? A. He |x>inted a revolver at my head a 
couple of times. . . . Q. Was it loaded at the time? A. It was. . . . 
Q. What was his language like when he was angry? A. Well, it was terrible. 
Q. What did he say? A. Well, 1 can't tell just the words. Q. Wus it profane 
language? A. Yes. Q. Obscene? A. Yes. Q. Did he ever use language of 
that nature in the presence of the children? A. Yes. Q Frequently? A. 
Yes. Q. Were the children afraid of him'' A. They were when he was like 
that.

The respondent, although he gave evidence on his own behalf, 
was not asked concerning these allegations of his wife, and did not 
deny them.

And just here, while referring to the question of evidence; 
I wish to say that 1 quite agree with the Judge in refusing to 
accept an true the testimony given by the gill Maizie Bryant.

The appellant claimed that the trial Judge erred:
1. In holding that the father and not the mother was entitled to the 

custody of the children. 2. In finding that Sharp was not a man of gross 
immorality. 8. In holding that it was necessary for Mrs. Sliarp to shew that 
her husband was a man of gross immorality, to entitle her to the custody. 
4. In finding that the letters exhibits could not be evidence of the immoral 
state of Sharp’s mind, because Mrs. Sliarp had, from a legal standpoint, con
doned the offence by continuing to live with him. 5. In refusing to lielievc 
the evidence of Sharp's adultery with the housemuid. tl. In holding that the 
circumstances surrounding Sharp's contempt of Court in causing the children 
to be removed from the jurisdiction had no bearing on the main issue of the 
case. 7. In refusing a further adjournment to allow the production of evidence 
given in the suit for divorce against Sharp on the ground of adultery. H. In 
not making an order that the mother could have access to the children.

N. B.

8. C.

Thk Kinu

Whit* J.
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First, as to the principles of law involved. These. I think, 
8. C. were correctly laid down by the late Sir Frederick Barker, (

Thk Kinc; then Barker, J., in In re Armstrong (1895), 1 N.B. Eq. 208.
Sharp *n that case Helen Armstrong, wife of William Armstrong,
— applied to the Supreme Court in Equity, hv petition, under secs.

wbut.J. |82 and 183 of 53 Viet. 1890, eh. 4, the Supreme Court in Equity
Act, for an order for the custody of one or more of her four infant 
children, and for access to those who were permitted to remain 
in the custody of their father the said William Armstrong. Having 
taken time to consider, Barker, J., decided that in determining 
whether the custody of an infant child ought to lie given to the 
mother as against the father under the sections of the Act referred 
to, the Court will take into consideration : 1. The paternal right. 
2. The marital duty of husband and wife so to live that the child 
will have the licncfit of their joint carp and affection. 3. The 
interest of the child.

In support of this view, he refers to the judgment of lord 
Jessel in In re Taylor (.1876), 4 Ch.l). 157; and to that of Pearson. 
J., in In re Elderton ( 1883), 25 Ch.D. 220; and to that of Turner, 
L.J., in In re Holliday's Estate (1853), 17 Jur. 56.

In r< Taylor, supra, was decided in 1876. At that time the 
Inqierial Statute 36-37 Viet. ch. 12, was in force and was referred 
to by Jessel, M.R., in his judgment. Sec. 1 of that statute, us 
is ixiintcd out by Barker, J., in In re Armstrong, supra, is sul>- 
stantially the same as see. 182 referred to of the New Brunswick 
Act.

In re Elderton, supra, was decided in 1883, and therefore under 
the provisions of the Im|>erial Act referred to.

In re Holliday's Estate, supra, was decided in 1853, and, us 
|>ointcd out by Jessel, M.R., in In re Taylor, Sir (îeorge Turner, 
in considering the questions involved in In re Holliday's Estate, 
recognised and gave effect to the provisions of Talfourd’s Act.

With reference to that Act, Jessel, M.R., in In re Taylor, 
says, 4 Ch.D., at p. 159:

First of ull I have to consider what the law is. What the law was is clear. 
Before ihe plowing of the Act commonly known an Serjeant Talfounl'a Act, 
there in no doubt that you could not take away the custody of a child from it* 
father except you shewed that either he was unfit to remain the custodian 
of the child, or that his §o remaining would be an injury to the child. You 
had to shew either the one case or the other. That was the result of the
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authorities. But the Act took away tliat right of the father in the most express 
terms, for the Act was eonfine<l to the cases where the child was in the sole 
custody of the father, and it gave to the then Court of Chancery, the juris
diction which is now transferred to the High Court of Justice, that is to sav, 
in terms an absolute discretionary power as to the custody of the infant on 
the application of the mother, when the child was under seven years of :ige, 
and this power was by a recent Act, passed in 1873, extended to cases where 
the child was under sixteen years of age. Therefore the law was altered by 
Talfourd’s Act to thisextent, that that which was formerly the absolute right 
of the father Ifccame, ami is now, subject to the discret ionary power of the 
Judge. When I say “the discretionary power of the Judge" I mean that, 
though the Act of Parliament gave the power in the most ample tenus in 
which language coukl express it, “If he should see fit”--or, as the recent Act 
expressed it, “as the Court shall deem proper, or shall direct "—yet, of course, 
like every other |K>wer given to a Judge, the discretion of the Judge is to he 
exercised on judicial grounds—not capriciously, but for substantial reasons.

Talfourd’s Act was regaled by the Act of 1873 referred to by 
Jessel, M.R.,that is to say, the Act 36-37 Viet. ch. 12. Secs. 182 
anti 183 of our Supreme Court in Equity Act, 1890, above referred 
to, were carried forward into ch. 112, C.S.N.B. 1903, as secs. 90 
and 97 thereof. Vpon the repeal of this last-mentioned Act, 
and the enactment of our Judicature Act, 9 Ed. VJ1. 1909, ch. 5, 
these two sections referred to wen* continued in force and form 
Rules 10 and 11 of Order 50.

I have referred to these several enactments because, i.i seeking 
assistance from English authorities, it is necessary to have in mind 
the statutory enactments governing or affecting the same, and the 
extent to which such statutory provisions have been re-enacted 
and are in force in this Province.

Mr. Inches claims, that since the decision of the English cases 
to which I have referred, as cited and relied upon by Barker, J.. 
in In re Armstrong, supra, the English Courts have taken a much 
broader view of the rights of the mother, applying to obtain the 
custody of the children from their father, than prevailed when 
the English cases referred to by Barker were* decided. In support 
of this contention he cites In re A amt H (Infants), [1897] 1 ch. 
780: and In re Story (1910), 2 Irish H. 328.

But an examination of those authorities will shew that the law 
us there laid down was based upon the Imperial Art 49-50 Viet., 
ch. 27, sec. 5 of which reads as follows:

The Court may, upon the application of the mother of any infant (who 
may apply without next friend), make such order aa it may think fit regarding 
the custody of such infant and the right of access thereto of either |>arcnt,
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having regard to the welfare of the infant, and to the conduct of the parents, 
and to the wishes as well of the mother as of the fathrr, and may alter, vary 
or discharge such order on the application of cither parent, or, after the death 
of either parent, or any guardian under this Act, and in every case may n akc 
such order rc8]>ecting the costs of the mother and the liability of the father 
for the same or otherwise as to costs as it may think just.

Mr. Inches contends that O. 56, R. 11, of our Judicature Act 
gives to the Court substantially the same powers as arc con
ferred by sec. 5 of the Imperial Act last referred to. But it is, 
I think, only necessary to compare the language of R. II with 
that of see. 5 referred to, to see that this contention cannot he 
sustained. Rule 11 reads as follows:

Whenever any application shall be made to a Court or a Judge for tin- 
custody or control of an infant, or for the access to an infant, it shall be Un
duly of the Court or a Judge to take in'o consideration the interests of such 
infant in deciding between the claims ol the parents of such infant.

In In re A and li (Infant*), [1897] 1 Ch. 786, Ix>pw, L.J., 
says, at p. 791 :

I think it is worthy of observation that each step in legislation has been 
to confer privileges on the wife with regard to the custody of and access to 
her children—to mitigate the severity of the common law has been the object 
of the Legislature ever since 1839, when Talfourd's Act was passed. In 1839 
the jurisdiction of the Court of Chancery was thought to lx- deficient in many 
resix-ots, especially in the scanty recognition of the rights of the mother, and 
the law was amended by Talfourd's Act of 1839 (2-3 Viet. ch. 54). The Act 
of 1S39 wits repealed by the Custody of Infants Act, 1873 (36-37 Viet. ch. 12), 
and that again very much enlarged the privileges of the mother. Rut in 1888 
came the Act in question, the Guardianship of Infants Act (49-50 Viet, 
ch. 27); and that again, more than any Act before, increased the rights and 
privileges of the mother, and, in my judgment, sec. 5 was inserted expressly 
for the purpose of increasing anil enlarging those rights. [He then pnx-eeds 
to quote sec. 5 r< (erred to, and says:) Now 1 come to the important words 
“having regard to the welfare of the infant and to the conduct of the parents 
and to the wishes as well"—mark these words—"of the mother"—she is 
put first—"as of the father, and may alter, vary, or discharge such order on 
the application of either purent, or after the death of either parent, or any 
guardian under this Act, and in every case may make such order," etc. 

Rigby, J., giving judgment in the same ease, says, at p. 794:
And then you come to the words, "the wishes as well of the mother us 

of the father." Those are very remarkable. If the rights of the father us they 
were construed down to that time are not intended to lx.- interfered with by 
this section, what is the meaning of referring to the mother’s wishes? If that 
means, “to the wishes of the mother subject to the rights of the father." it 
would be a transparent absurdity; if tlie rights of the father are to override 
the wishes of the mother, what is the use of mentioning them? When it says 
“the wishes of the motl cr as well ns of the father," as a general rule you are 
to consult the wishes of one as well as the other. Now I cannot believe that
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is the proper construction of tliia Act, tliat you are to read into that wet ion 
“without prejudice to the rights of the fat lier at common law, and as they stand 
by the decisions down to this time."

In In re Story, Gibson, J., says, at p. 338:
Cases before the statute of 1886 (ch. 27), described as a Mother’s Act, 

do not govern where that statute introduces considerations which might have 
affected the earlier decisions.

We have in this Province Unlay no statutory enactment 
giving to the wife upon application by petition to the Court of 
Equity wider rights than she had at the time In re Armstrong was 
decided.

By see. 19, sub-sec. 10, of the Judicature Act, 9 Ed. VII., 
1909 (N.B.),ch. 5, it is enacted that: “In questions relating to the 
custody and education of infants the rules of equity shall prevail.” 
Therefore, although in the present ease* the application by the 
mother for the custody of her children was made by way of habeas 
corpus, the law which is to govern us in determining her rights 
is identical with that which would govern bail she applied to the 
( ourt of Equity by way of petition, as was done in the case of 
In re Armstrong. If I am right in thinking this last-named case 
was rightly decided, we an* to be governed by the three consider
ations referred to: 1. The parental right. 2. The marital duty. 
3. The welfare of the infants. (If these three, the dominant 
consideration is the welfare of the infants. Barker. J., in In re 
Armstrong quotes with approval the definition of “welfare" given 
by Bindley, L.J., in delivering the opinion of the Court in In re 
Mdjrath, [1893j 1 Ch. 143, when1 he says, 1 N.B. Eq. at 210:

The dominant matter for the considérât ion of the Court is the welfare 
of the child. But the welfare of a child is not to be measured by money only 
nor by physical comfort only. The word welfare must be taken in ils widest 
sense. The moral and religious welfare of the child must be considered as 
well «is its physical well-being. Nor can the ties of affection be disregarded.-

From the evidence in this case I find it difficult to believe tluit 
whether the custody of the children be given to one parent or the 
other, their moral welfare would Itc as well protected as one could 
wish it to lx*. If 1 were foreed to awaril the custody of the children 
ui>on the sole» consideration as to which parent was most likely 
to protect and foster their religious ami moral welfare I would 
pecide tluit one i>arent had as much right, or, rather, as little 
right to the custody of the children as the other. As to tin; 
(Ihvsical welfare of the children, no attempt was made by or on

1 he King
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the |iart of the mother to slicw that she could, if awarded the 
custody of the children, provide adequate means for their supisirt. 
It is true the ehildren were, whi-n the haltean cttrpu* proceeding 
were instituted, at the home of her father, Mr. Linglev, hut 
there is nothing to shew that if the children were placed in the 
custody of the mother, her father would continue to support and 
maintain them in as comfortable circumstances as their father. 
William II. Sharp, who is in receipt of an income of some $2,0011 
u year, would lie able to do.

With regard to the second matter which we hail to consider, 
vii., the marital duty, the weight to Is- givi-n to it must, of course, 
vary with the circumstances of each case. When the condui t of 
the father has lieen such as to justify his wife in refusing to live 
with him, thus depriving their infant children of the lienefit of the 
joint care and affection of both parents, then in my opinion, such 
failure on the part of the father" to perform his marital duty might 
well outweigh such claim as he might otherwise have had liy 
reason of hie paternal right. For in such a ease, when once the 
t'uurt is satisfied that whether the eustody of the infant children 
be awarded to the father or mother, their welfare would in either 
event lie equally well assured, it would le a manifest hardship 
to the mother, and as I think an injustice to her to permit the 
father, by virtue of his |«rental right, to deprive her of the custish 
of their infant children.

Without stopping to consider whether Sharp’s conduct toward 
his wife was such an would entitle her to a judicial ae|iaraiiun 
from him, and conceding that she did wrong in leaving her home 
as she did, taking the children with her, I still think the evideniv 
shews that Sharp more than she is to Is- blamed for the breach 
lietween them.

After carefully considering and weighing all the matters to 
which I have referred, I have reached the conclusion that Sharp 
should lie given the custody anil control of the three infants in 
question; but I have also reached the conclusion that the ap|*‘llanl 
should be given access to all three infants at all reasonable times.

To ensure the enjoyment by the apisdlant of such right of 
access it will lie necessary to provide that the three children !«■
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kept together at some suitable place within the Province*. The* 
order of the Court which I think should lx* made, omitting the* 8. C. 
merely formal parts, is as follows: -pHfc |^1Nfi

Ordered, that ui>on the said William H. Sharp giving his under- tsHAHp 
taking in writing, signed by him and by his counsel, and filed — 
with tin* Registrar of this Court within hfte*en days from this Wyi*’ *
date, that at all times after the eustoely of saiel three infants shall 
have hee*n commit te*d to him, anel so lemg as his light to such
eustoely shall continue, each of saiel infants shall, until it attains 
the age of sixtee-n years, Is* ke*pt by saiel William II. Sharp within 
the juriselieiiem of this Court. anel shall not de*part the* Province 
withotit leave of this Court or eif a .bulge* thereof first obtainenl. 
Anei mum saiel William H. Sharp e*xe*eiuting anel filing with saiel 
Registrar, within saiel fiftce*n elays from the elat<* liereof, a bemel 
to the* King with two sureties, to the* satisfaction of said Re*gistrar, 
himself in the sum of $2,000 anel e*ach surety in the sum of <1,000, 
cemelitional for the* due pe'rformane*e* by the* saiel William II. 
Sharp of tin* te*rms of saiel undertaking, anel e-arrying out of the* 
te-rms e>f this eirele*r to In* by him performed, the* custody of said 
three infants Is* e*onunitted to saiel William H. Sharp until either- 
wise ordered. And that, except as may from time* to time Is* 
otherwise emlcred by this Court or a .Juelge* thereof, saiel three 
infants shall, by saiel William H. Sharp, Ik* kept together anel 
suitably eelue*atcd anel maintaine*el at the* City of Saint John, anel 
said ('ora Maliel Sharp, mother of saiel infants, shall at all re*a*em- 
ahle times have* access to all eif saiel infants.

And it is further orelereei that if the saiel William H. Sharp 
shall not within the* time limit afore*saiel, hie such uneiertaking 
as aforesaiel with the saiel Registrar, or sh ill fail to give such 
surety with lionel as afoivsaiel within the time limit aforesaid, then 
the custody of all of saiel infant children shall lie given to their 
meither, Cora Maliel Sharp, until further order by this Court or 
a Judge thereeif. Appeal dismissed.
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MONTREAL COTTON AND WOOL WASTE Co. v. CANADA 
STEAMSHIP LINES.

•Supreme Court of Canada, Davies, C.J., Idington, Anglin, Brodeur and MignuuU
JJ. June tl, 19tO.

Cahkiers (8 III C—385)—Loss of goods—Stipulation in bill of lading 
fixing amount—Meaning of.

The damages caused by the loss of a consignment of goods, under a 
bill of lading containing the following clause, “The amount of loss or 
damage for which a carrier is liable shall be computed on the basis of 
the value of the goods at the time and place of shipment,” must be calcu
lated at the market value of the consignment, at the time and place 
of shipment, and not at the cost price to the owner at the place of purchase 
plus freight charges.

[Canada Steamship Lines Co. v. Montreal Cotton, etc., Co. (1919), 
29 Que. K.B. 186, reversed.]

Appeal from the judgment of the Court of King’s Bench, 
appeal side, Province of Quetiec (1919), 29 Que. K.B. 186, modify
ing the judgment of the Superior Court and maintaining the 
appellant’s action in part. Reversed.

J. L. Perron, K.C., for appellant.
A. Wainimght, K.C., for respondent.
Davies, C.J.:—At the close of the argument the Court was 

unanimously of the opLiion that the appeal should be allowed and 
the judgment of the trial Judge restored on the ground that the 
contract or bill of lading for the carriage of the goods fixed and 
determined the damages for which the defendant might become 
liable, namely, on the basis of the value of the goods at the time 
and place of shipment.

The defendant company did not dispute its liability for dam
ages, the goods having been destroyed by its negligence during 
their transit. The sole question was as to the proper test by which 
its liability for damages should be determined. The defendant's 
contention was that its liability should be determined from the 
cost to the plaintiff of these goods under its contract with the 
Dominion Textile Co., Ltd., by which it agreed to purchase the 
entire output of the mills for 4 cents per pound for one year. 
That price so agreed to be paid was the value, it contended, of the 
goods in Quebec on which its liability should be based and 
determined.

The trial Judge held that the true value of the goods to the 
plaintiff under the contract of carriage was not the cost or price 
at which it purchased them from the mills but what they would
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fetch in the open market at the time and place of shipment and 
assessed the damages on that basis at 8 rents per pound, or 
$2,010.24.

The Court of King’s Bench, 29 Que. K.B. 186, reversed this 
finding, holding that the purchase price at which the plaintiff 
bought from the mills was the test of value of the goods under the 
contract of carriage to it for the loss of which only it could recover, 
and accordingly reduced the damages by half or to $1,005.12.

I am of opinion that the Court of King’s Bench erred in the 
test they accepted as to the value of the goods at the time and 
place of shipment. That value, I think, was not the price which 
under a yearly contract for the entire output of the textile com
pany’s mills it had bought the goods for, but the market value 
of those goods to it at the time and place of shipment of the goods. 
Its contract for the purchase of the entire output of the mills may 
or may not have been a good one; it may or may not have been 
improvident. It is not evidence of the market value of the goods 
at the time and place of shipment which was proved independently 
as very nearly double the cost to it from the mills. The carrier 
had nothing to do with that price. If it hail paid double the market 
value, it certainly could not recover such value from the carrier, 
nor can the fact of its having purchased at less than the market 
price at the time of shipment avail against the market value. An 
ordinary purchase in open market would be very different.

The evidence, uncontradicted at the trial, shewed that the 
goods had been purchased by plaintiff for resale in Montreal 
where their market value at the time of shipment was tietween 8 
and 8| cents per pound and that the only difference between 
the market value in Quebec and Montreal was the cost of carriage 
from Quebec to Montreal. This cost, $71.25, was no doubt 
inadvertently not deducted from the damages awarded in the 
Superior Court and must be, of course, deducted now.

In some way or another which has not been explained this 
vital and necessary evidence of the market value of the goods in 
Quebec at the time and place of shipment was overlooked by the 
Court of King’s Bench. There, however, we find it in the record 
clear and distinct and uncontradicted, and so finding it must render 
our judgment accordingly.

43—55 D.L.B.
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A question was raised during the argument as to whether the 
bill of lading or contract of carriage was not illegal as contravening 
sec. 4 of the Statute 9-10 Edw. VII., 1910 (Can.), ch. 61, but as 
the defendant, respondent, so far from relying on that section, 
distinctly rests its case upon the validity of the contract I do not 
deem it necessary to discuss the question.

In my judgment the appeal must be allowed with costs and 
the judgment of the Superior Court restored with a reduction of 
the amount by the sum of $71.25, the cost of the carriage t>etw<‘cn 
Quebec and Montreal.

The case of Wertheim v. Chicoutimi Pulp Co., [1911) A.C. 301, 
80 L.J. (P.C.) 91, is, I think, much in point in some of the material 
points involved in this appeal. The head-note of that case in the 
Law Journal report states the decision of their Ixmiships to have 
been, inter alia, as follows, 80 L.J. (P.C.) 91:—

Where a contract provided for the delivery of good? at a place where 
there was no market for them, damages for non-delivery should be calculated 
with reference to the market at which the purchaser, at i.e vendor knew, 
intended to sell them, with allowance for the cost of carrier

IniNGTON, J.:—The only evidence we have for our guide as to 
the value of the goods in question when destroyed, explicitly ’tuts 
them at market prices in Montreal supplemented by clear and 
express evidence of their value in Montreal at the time in quo 1 ion 
and further, in accordance with common sense that their value in 
Quebec, the point of shipment in question, was the same less the 
expense of transportation from Quebec to Montreal.

Thus, even under the contract insisted upon by the respondent 
—of the legality of which there may be a doubt upon which I do 
not fiass because the point was not taken below—the value is 
amply demonstrated.

What right has the respondent to reduce the value to the cost 
price, at another point than Quebec, of the goods which may have 
been got at a bargain, due to business foresight on the part of 
appellant, long before the time in question?

The appeal should be allowed with costs and the damages 
assessed on the basis of the market value sworn to.

Anglin, J.:—The defendant comes into Court admitting 
liability. The sole question at issue is the measure of damages to 
which the plaintiff is entitled. The defendant asserts that that
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measure is fixed by the terms of the special clause in the bill of 
lading under which the goods were shipped for the loss of which 
the plaintiff sues. The plaintiff contests the validity of this special 
clause on the ground that it contravenes see. 4 of 9-10 Edw. VII. 
1910, ch. 61. But it is probably unnecessary to determine that 
question and I express no opinion upon it.

Assuming the validity of the spécial clause of the bill of lading 
relied upon, I find myself, with great respect, unable to agree with 
the view, which seems to have prevailed in the Court of King’s 
Bench, 29 Que. K.B. 186, that by “the value of the goods at the 
place and time of shipment” (in this ease Queliec) the parties 
meant the cost price of the goods to the owner at the place where 
he liought them (in this ease Montmorency) plus the charges for 
freight. I find no justification for such a departure from the 
ordinary meaning of plain language. “Cost price plus freight ” and 
"value” are by no means the same thing. The utmost that can 
be said is that the former may afford some evidence of the latter.

The only evidence in the record is that the value of the goods 
in question was the same in Queliec as in Montreal, due allowance 
being made for the cost of transportation ; and the uncontradicted 
testimony is that the goods could not have lieen replaced at the 
time they were destroyed.

The only evidence of value was given by the plaintiff’s manager 
who tells of actual sales in Montreal on Septemlier 4 at 9j cents, 
on September 6 at 8J cents and on Septemlier 26 at 8 cents. 
The trial Judge found the value at the date of the breach (Sept. 12) 
to have been between 8 and 8| cents a pound. He fixed the 
value “within the terms of the bill of lading” at 8 cents a pound 
anil allowed the plaintiffs as damages on that basis, $2,010.24.

Counsel for the appellant conceded at Bar that there should 
be a deduction from this amount of $71.25 to cover cost of trans
portation. I rather think it should be 1J of that amount 
($62.70) since six bags out of the fifty were duly delivered, only 
44 having been destroyed. The trial Judge appears to have fully 
imended to make this deduction as two considérants in his judg
ment shew. He apparently omitted to do so when finally com
puting the amount of the damages.

I would allow the appeal with costs here and in the Court of 
King’s Bench and would restore the judgment of the Superior 
Court modified however to the extent indicated.
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Brodevr, J.:—The respondent is a navigation company 
which, in September, 1918, received at Quebec from the Dominion 
Textile Co. 44 bales of cotton waste and undertook to carry them 
to Montreal on one of its boats.

It had stipulated in the bill of lading that the amount of 
damages for which it might be liable should be based on the value 
of the goods at the point of shipment, namely, Quebec.

I would be led to believe that this clause of the bill of lading 
was illegal if it had the effect of restricting or diminishing the 
liability of the owner of the vessel, for I think it would lie contrary 
to 9-10 Edw. VII., ch. 61. (The Water-Carriage of Goods Act.) 
But it is not necessary to decide this question in the present ease, 
for the litigation turns only on the meaning of the following words 
of the bill of lading, "value of the goods at the place and time of 
shipment."

The appellant claims that the navigation company, having lost 
these 44 bales of waste, should repay the market value of the bales, 
which would be about 8 cents a pound. The respondent claims that 
it is only bound to reimburse the price at which purchased,namely, 
4 cents a pound. The Superior Court decided in favour of the 
plaintiff-appellant, but in an Appellate Court the defendant 
succeeded, 29 Que. K.B. 186.

Articles 1073, 1074 and 1075 of the Civil Code shew us how 
the damages should be estimated. If a contract is unexecuted, 
the damages due by the one who violates it ought to replace all 
the advantages upon which the creditor might reasonably count, 
and the debtor is only held liable for damages which have been 
forseen and which follow immediately and directly upon such 
inexecution, unless there was fraud on his part; and no one suggests 
that the defendant rendered itself guilty of fraud.

In a contract for carriage, if the carrier loses the article he should 
reimburse its entire value, Baudry-Lacantinerie, 3rd ed., vol. 22, 
No. 2574.

It is admitted by both parties that the liability of the navigation 
company should be determined in the present case by the value of 
the goods at the port of shipment. Now, what is this value?

The defendant says that it is the price paid by the plaintiff to 
the Dominion Textile Co. The plaintiff claims that the price it 
paid was very low, and did not represent the actual market value.
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And it proved by a witness, whose evidence is not contradicted, 
that the actual value of the goods was about 8 cents a pound. 
He tells us that, at Quebec, it was impossible to procure in the 
market goods of this kind and that the nearest place where they 
could be got was at Montreal, where they were worth about 
8 cents, plus cost of carnage.

There is no doubt, as was decided in Werthcim v. Chicoutimi 
Pulp Co., [1911] A.C. 301, 80 L.J. (P.C.) 91, that in such a case1 
recourse might be had to the market price at Montreal in order to 
shew the value of the goods at Quebec.

The evidence shews that the goods had been sold, under a long 
term contract, to the appellant by the Dominion Textile; Co. It 
was a contract which might have its advantages but which also 
had its drawbacks. In this case what amount would reimburse 
the consignor? Is it the value of the goods, or, rather, is it the 
price? Baudry-Lncantinerio (No. 3585) puts this question anil 
answers it as follows:—

When the goods had been sold by the shipper to the consignee, is it their 
value or the sale price which should be reimbursed by the carrier? It 
seems to us that the first solution leaves no doubt in a ease wl.ere the price 
was less than th ir value, and that the goods had travelled at the risk of the 
shipper or at the risk of the consignee ... In every case, at whosever 
risk the goods travel it is, under t he common law, the value of the article which 
must he reimbursed.

In the present case, the purchase price was less than the value 
of the goods. Then, adopting the opinion of the above authority, 
I am compelled to say the Appellate Court was in error in basing 
its judgment upon the price paid by the appellant company.

The appeal must be maintained with costs of this Court and of 
the Appellate Court. The judgment of the Superior Court should 
be restored. There should lie deducted from this latter judgment 
a sum of $62.70, which was included by mistake.

Mignault, J.:—This action arose out of a shipment, in 
September, 1918, of 50 bales of cotton waste consigned to the 
api>ellant at Montreal by the Dominion Textile Co., Ltd.; from 
which company they had been bought by the appellant at the 
Dominion Textile Co.’s Mills at Montmorency, Que., the shipment 
being made from Quebec to Montreal. The bill of lading contained 
the following condition :—

The amount of any loss or damage for which any carrier is liable shall 
be computed on the basis of the value of the goods at the place and time of
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shipment under this bill of lading (including the freight and other charges if 
paid and the duty if paid or payable and not refunded), unless a lower value 
has been represented in writing by the shipper or has been agreed upon nr is 
determined by the classification or tariff upon which the rate is based, in 
any of which events such lower value shall be the amount to govern such 
computation, whether or not such loss or damage occurs from negligence.

The appellant alleged that when the said bales reached 
Montreal, employées of the respondent, through carelessness and 
neglect, instead of placing them in the resixmdent’s sheds, left 
them on the dock exposed to the rain, where 44 of the said bales 
were spoiled, and the appellant claimed as damages $2,387.10.

By its plea the respondent, setting up the above condition, 
admitted its liability for the said loss “computed on the basis of 
the value of the said goods at the place and time of shipment as 
provided in the bill of lading,” so that the only question is as to 
the amount to which the appellant is entitled.

The trial Judge (Maclennan, J.) found that the goods had been 
purchased by the appellant from the Dominion Textile Co. at 
4 cents ]>er pound, that there were no users of said goods in Quebec, 
but there were users and a market for them in Montreal where 
they were being brought for resale by the appellant, and where 
their market value, at the time of shipment, was between S and 
8f cents per pound; that the true value of said goods to the 
appellant at the time and place of shipment was not the invoice 
price or cost at which the appellant had bought them under a 
yearly contract, but what they would fetch in the ojien market 
at such time and place; that the only difference between the market 
value of said goods in Quebec and Montreal was the cost of their 
carriage from Quebec to Montreal, and that their value at Quebec 
might be taken to be the market value thereof in the ordinary 
course of business in the open market at Montreal, less the cost 
of carriage from Quebec to Montreal ; and fixing their value at 
8 cents per pound for 44 bales, weighing 25,128 pounds, the trial 
Judge gave judgment to the appellant for $2,010.24.

On appeal to the Court of King’s Bench, 29 Que. K.B. 186, the 
latter Court reduced the judgment to $1,076.12 for the following 
reasons:—

Considering that the 44 bales of cotton waste in question were damaged 
and spoiled, as the defendant claims and the Superior Court has decided;

Considering, however, that the basis of the amount settled by the Superior 
Court is incorrect, and that the said judgment of the Superior Court—seeing
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that the putchase price was 4 cents a pound—allowed the appellant a profit 
of 100% on the goods in question, without having re-sold them, without having 
touched them, and without having been at any expense or incurred any risk 
in the matter; that the amount of the compensation, in a case such as this, is, 
other things being equal, that of the loss sustained or of the price at which the 
purchaser could procure other like goods, but that, in the present action, 
there is, between the parties, a contract contained in the way-bill and which 
governs the question in the present instance; that this way-bill states that the 
amount of the loss or damage for which the api>ellant is liable should be calcu
lated on the basis of the value of the goods at the time and place of shipment; 
that the goods in question were purchased at Montmorency, near Quebec, 
from the Montreal Textile Co., at the price of 4 cents a pound; that this sum 
fixes the value of the goods in question at the point of shipment, ns the way 
bill requires; that in allowing 8 cents a pound the Superior Court allowed 
a value not at the place of shipment, as the contract requires—which is the 
agreement between the parties—but at Montreal, the place of delivery', and 
that the way-bill has specially provided that the liability of the appellant 
should be that of the value at the place of shipment.

The appellant now appeals to this Court from the latter 
judgment.

With all posable respect, I think the judgment appealed from 
is clearly wrong. The measure of damages was fixed by the bill 
of lading, and it was “the value of the goods at the place and time 
of shipment.” The determination of this value involves a pure 
question of fact and we have only to look at the evidence, which 
was properly directed to shew the value of the goods to the appcl- 
lant, to decide what amount should be awarded.

Mr. Lichtenhcim, managing director of the appellant, was 
called by the latter. He said, in answer to questions put by the 
appellant’s counsel :—

Q. I want to know what they were selling for at the market price'* 
A. Your Lordship, the goods were purchased on a contract many months 
before they were ready for sale and you cannot sell those goods in that way 
until you obtain possession of them, never knowing whether you are going to 
get them or not. Q. Those goods were shipped from Quebec? A. Mont
morency Falls. Q. The boat company took them from Quebec? A. Yes. 
Q. You have stated in your examination “on discovery” what the value of 
those goods was in Montreal? A. Yes. Q. Was there any difference between 
the value of those goods in Quebec and in Montreal? A. Freight and cartage 
only. And they could not have been replaced by the company at the price for 
which we wanted to sell. Q. All I am concerned with is whether there was 
any difference in the value between Quebec and Montreal, and if so what it 
was? A. The freight and cartage. That was the market price of the material 
at that time.

This evidence, which was not contradicted or tested by cross- 
examination, establishes that the only difference between the
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market value of the goods as between Quebec and Montreal, was 
the freight and cartage. In his examination on discovery, Lichten- 
heim swore that he could have sold the goods at 9% cents per 
pound if he had them. As the witness testified to sales at 8, 
8| and 9 cents, the trial Judge accepted the value as being 8 
cents |>er pound, finding that the only difference between the 
price at Montreal and Quebec was the cost of carriage.

I take it that we are l>ouinl by this evidence which, as 1 have 
said, was not contradicted, and it establishes the value of the 
goods at Quel>ec, the place of shipment, by merely deducting from 
their value in Montreal the cost of shipment to the latter city. 
It also seems to me that in the ease of two cities relatively near to 
each other, even though there be no buyers in the one, if there lie 
buyers in the other, the value of the goods in the former can lie 
fairly considered as being that at which they could be sold in the 
latter, less the cost of carriage. I am also of opinion that the 
value to be considered is the value to the purchaser: Werthcim v. 
Chicoutimi Pulp Co., [1911] AX’. 301, at 307-8. This is in agree
ment with art. 1073 of the Civil Code, which allows to the creditor 
the profit of which he has been deprived, and the appellant would 
not be compensated according to this rule if he were given only 
the price he paid for the goods, excluding any profit on the same.

I have duly considered the reasons of the Judges of the Court 
of King’s Bench, but, with deference, it seems to me that under 
this contract, and there is involved here merely a matter of con
tract, it cannot l>e said that the value of the goods is the purchase 
price of the same, or the price at which similar goods could be 
bought by the appellant. It is noteworthy that Lichtenheim 
sw'ears he could not have purchased identical goods in the open 
market, but it suffices to say that the measure of damages was 
fixed by the contract, and was not the price at which the goods 
were purchased but their value at the place and time of shipment. 
This raises merely a question of fact and unfortunately for the 
respondent the evidence of this value, uncontradicted as it was, is 
conclusive against it.

Mr. Perron, for the appellant, conceded at the argument that 
the cost of the carriage of the goods from Quebec to Montreal, 
which the bill of lading stated to have been $71.39, for 50 bales,
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making 162.82 for the 44 hales in question, should lie deducted 
from the value found by the trial Judge. This deduction however 
should be without effect on the costs.

I would therefore allow the appeal with eosts here and in the 
Court of King's Bench, 2(1 Que. K.B. 186, and restore the judgment 
of the trial Judge, reducing however the amount allowed to 
$1,947.42. Appeal allowed.

DRYSDALE v. REID.
Saskatchewan Court of Appeal, Haultain, C.J.S., Neoiands, Lamont and 

El wood, JJ.A. November 1, 1920.

Negligence (§ 1 C—35;—Open Well Act, R.S.S. 1909, ch. 124—Open- 
well - What is—Question of fact.

Whether n well is an open well under the Open Well Art, R.N.8. 
1909, oh. 124, is a question of fact to he proved at the trial. The fact that 
it is enclosed by a covering does not prevent it from being an o|>cn 
well if such covering is not sufficient to prevent stock falling in. nor 
is the fact that an animal does fall in without any evidence as to how 
it occurs, proof that the covering is so insecure as to make it an open
* [Hill v. Matlock (1917), 37 D.L.R. 709. 10 .S L R. 419, referred to. 
See Annotation, Negligence, 9 D.L.R. 76.

Appeal by plaintiff from the trial judgment dismissing an 
action for damages for the loss of a horse which fell into a well on 
defendant’s premises and was killed. Affirmed by an equally 
divided Court.

A. Buhr, for appellant : //. C. Pope, for respondent. 
Haultain, C.J.S.:—In this ease a horse of the plaintiff, which 

was lawfully at large, went from the premises of the plaintiff to 
an adjoining highway and thence on to land belonging to the 
defendant, which was not fenced. The horse was subsequently 
found dead in a well which was on the defendant’s land. The 
defendant’s land was not fenced, nor was there any fence enclosing 
the well. The well was about 12 feet deep and was cribbed. The 
cribbing extended about 2 ft. 6 in. above the level of the ground, 
and consisted of one-inch boards fastened to 4 comer scantlings 
running from the bottom of the well to the height above mentioned 
above the ground. The well was covered by one-inch boards. 
This structure was built in 1913, and up to the time of the accident 
had never been repaired,. The well was in the middle of a slough, 
which, according to the evidence, was usually full of water in the 
spring which surrounded the whole structure.
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This action was brought by the plaintiff, who claims damages 
to the extent of the value of the horse. The claim is founded on 
alternative grounds :

1. That the well came within the provisions of sec. 2 of the Open Well 
Act, R.S.S. 1909, ch. 124, which enacts that: “2. No person shall have on his 
premises or on any premises occupied by him any open well or other excavation 
in the nature thereof of a sufficient area and depth to be dangerous to stock 
and accessible to stock of any other perso-> which may come or stray upon 
such premises.” 2. That the well, which vas accessible to animals straying 
off the highway on to the unfenced land of the defendant, constituted a trap.

On the trial of the action the trial Judge found that the well 
was reasonably protected and enclosed, and that the defendant 
was therefore not liable on either branch of the case.

On the first branch of the case, the question to be determined 
is, was the well in question an “open well” within the meaning 
of the Act above quoted? It was argued on behalf of the plaintiff 
that an open well is a well which is not enclosed by a fence, and 
sec. 13 a. of Geo. V. 1910-11 (Sask.), ch. 41, was cited in support 
of that contention. This section amends sec. 4 of R.S.S. 1909, 
ch. 124. The section as amended will read as follows: —

4. No proceeding to recover any penalty for violation of any of the pro
visions of this Act shall be taken except at the instance of a person whose 
stock has been killed or injured or whose stock is liable to be killed or injured 
by reason of the non-observance of such provisions and in any such proceeding 
it shall be a sufficient defence thereto if it be shewn that such well, excavation 
or grain was kept enclosed by a lawful fence, (a) as defined by by-law made 
under the provisions of sec. 209 a of the Rural Municipality Act of the rural 
municipality within which such fence is situate or, in case no such by-law is 
in force in such rural municipality, as defined by the Stray Animals Act.

This section only applies to prosecutions under the Open Well 
Act, although, no doubt, enclosure by a lawful fence would be a 
good defence to a civil action. The well would be none the less an 
“open well,” although enclosed by a lawful fence.

The following meanings are given to the word “open” in the 
New English Dictionary :

1. Of a containing space such as a house, box, etc., having its gate, door, 
lid or some part of its enclosing boundary drawn aside or removed. 2. Of a 
space; not shut in or confined; not surrounded by barriers so that there is 
free access, or passage on all or nearly all sides; unenclosed, unwalled, uncon
fined ; 3. Not covered over or covered in, having no roof, lid or other covering; 
not covered so as to be concealed or protected.

The well in question was not an open well, in one sense of the 
term, under any of the above definitions; in other words, it was 
not a mere hole in the ground. I do not think, however, that
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the evil aimed at by the Act was merely a hole in the ground in 
the form of a well, or other excavation in the nature thereof. 
Taking “open” as the opposite of “covered” or enclosed, I should 
be preimred to hold that a well which, by the insufficient nature 
of its covering or walls, is dangerous to stock, is an “open well” 
within the meaning of the Act. This well was accessible to stock 
as it was not surrounded by any sort of fence, and that it was 
dangerous is shewn by the result. The facts speak for themselves. 
It is not altogether surprising that a structure built by the defend
ant himself nearly 7 years l>efore the accident and never retired, 
surrounded and partially covered by water for some1 time every 
spring as it was should have become insecure.

The case of Hill v. Mallaek (1917), 37 D.L.R. 709, 10 S.L.R. 
419, was relied upon by the trial Judge ns on all fours with the 
present case. I must, with deference, dissent from that view. 
In that case the evidence shewed that the defendant had stored 
grain in a portable granary, which, at the time, was sufficient 
to properly protect the grain and keep it from the reach of any 
stock and that there were no holes or cracks through which the 
grain could escape. Some grain did however escape through a 
hole or opening which was made through no default or negligence 
on the part of the defendant. The plaintiff’s horses strayed upon 
the premises, and died or were injured from eating the grain which 
had escaped. It was held that,
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Where a granary is constructed as the one in question was constructed, 
and after grain is stored therein and without the fault or negligence of the 
defendant, an injury occurs to the granary which causes the grain to escape, 
which causes damage to animals straying upon the premises, the defendant 
does not, within the meaning of the statute (R.S.8. 1909, eh. 124, sec. 3), 
“have or store on his premises grain accessible to stock.”

The facts of that case, in my opinion, clearly distinguish it 
from the present case. There the granary was securely con
structed at the time of storing the grain, and the grain escaped 
through no negligence on the part of the owner or faulty con
struction. There is no evidence in the present case that the 
structure about the well was ever sufficient to prevent animals 
from falling into the well, and, even if it had been so originally, 
it is quite clear that after 7 years without any repairs it was not 
sufficient for the purpose.

■
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I would therefore allow the appeal with costa. The judgment 
below «ill be set aaide and judgment entered for the plaintiff for 
1275 and his costs of action.

Newlands, J.A. :—This is an action by plaintiff for the value 
of a horse which was found dead in a well on defendant’s premises. 
The plaintiff claims that defendant is liable either under the 
Open Well Act, or because the well was a trap dangerous to 
animals which might come or stray on his premises, the same not 
being surrounded by a fence.

The trial Judge found:—
In so far as his action is framed at common law, I have no hesitation 

whatever in finding as a matter of proved fact that the well was not a trap, 
or constructed or constituted in such a way aa to make it a trap for stock 
which might trespass or in any other way come upon the defendant's premises. 
In so far as the alternative claim for damages under the Open Well Act is 
concerned, I am equally strong in my opinion that the defendant has proved 
beyond peradventure that the well was constructed in a reasonably strong 
manner and was a reasonable protection against stock which might come upon 
the defendant's premises and that consequently there is no liability under 
the evidence on the part of the defendant for the damage which the plaintiff 
sustained by reason of his mare falling into the defendant's well.

As the evidence shewed that the walls of the well covering were 
made of 1 inch lumber and extended 2 ft. 6 inches above the 
ground, with comer posts of 2 inch by 4 inch scantling, and with 
a cover on the top mide of the same lumber, I think that the well 
was sufficiently covered to comply with the provisions of the 
Open Well Act, and for the same reason it could not lie considered 
a trap. There was no evidence how the horse in question fell into 
the well, and, the evidence having shewn that the well was enclosed, 
the burden was on the plaintiff to shew that it was so insecurely 
closed that plaintiff's horse fell into it without any fault on the 
part of the horse. The fact that the material of which the covering 
of the well was made was 7 years old is not, in my opinion, any 
evidence that it was insecure, nor is the fact that the horse was 
found dead in the well. The further fact that the plaintiff owned 
this land the previous year and left the well in the condition in 
which it was is some evidence that plaintiff himself was of the 
opinion that the covering was a sufficient protection against stock 
falling into it.

I am of the opinion that the question, whether a well is an 
open well or not, is a question of fact to be proved at the trial.
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The mere fact that it is enclosed by a covering would not prevent 
it from l>eing an open well, if such covering was not sufficient to 
prevent stock from falling in, nor, on the other hand, is the fact 
that an animal does fall into it, without any evidence as to how 
that occurred, prove that the covering is so insecure as to make 
it an open well.

As the trial Judge has found on the evidence tliat the well was 
neither an open wrell nor a tran, and there is evidence to support 
his decision, I am of the opinion that the plaintiff has failed to 
make out his case, and that the appeal should therefore be dis
missed.

Lamont, J.A., concurs with Haultain, C.J.S.
Elwood, J.A., concurs with Newlands, J.A.

Appeal dismissed by an equally divided Court.

PRESTON v. HILTON.
Ontario Supreme Court, Orde, J. A ugust 12, 1920.

1. Municipal Corporations (6 II C—134d)—By-law of city restricting
building—Breach—Personal action by property owner to
RESTRAIN—Locus STANDI OF PLAINTIFF.

A by-law which prohibits the doing of a thing otherwise lawful gives 
no private right of action in an individual. The remedy for its breach 
must be found within the four corners of the by-law itself or by injunction 
at the suit of the municipal corporation.

[City of .Toronto v. Williams (1912), 5 D.L.R. 659, 27 O.L.R. 186, 
referred to; Tompkins v. Brockville Rink Co. (1899), 31 O.R. 124; Mullis 
v. Hubbard, (1903], 2 Ch. 431, followed. See also annotation, Muni
cipal regulation of building permits, 7 D.L.R. 422.

2. Assignment (§ I—5)—Personal claim for injunction to prevent
injury—Assignability.

A personal claim for an injunction to prevent either a threatened 
future injury or the continuance of an alleged existing injury is not 
assignable.

[Markt A Co., Limited v. Knight Steamship Co., [1910] 2 K.B. 1021, 
applied.]

3. Nuisance (§ II A—31)—Mortgagee—Right to injunction to restrain
nuisance—Injury to security.

The right of a mortgagee to an injunction to restrain a threatened 
nuisance if it exists at all, must be limited to cases where it is clearly 
shewn that the alleged nuisance would injure the security as mortgagee.

[Ocean Accident and Guarantee Corporation v. Ilford Gas Co., (1905] 
2 K.B. 493, referred to.]

Action for a declaration that certain permits issued by an 
officer of the Corporation of the City of Toronto to the defendants 
Z. Hilton and D. Hilton to build stables and a waggon-shed on a
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certain etreet of the city were issued contrary' to » city by-law 
and were illegally and improperly issued and should be set aside, 
and for an injunction.

A.C. McMaster and J. M. Ilullen, for the plaintiff.
W. J. McWhinney, K.C., and E. P. Brown, for the defendants 

Hilton.
Irving S. Fairly, for the Corporation of the City of Toronto, 

added as defendants.
Orde, J.:—This action was tried before me without a jury at 

Toronto on the 1st, 9th, and 20th April, 1920, judgment being 
reserved. Owing to a change in the ownership of the plaintiff’s 
lands, which took place almost immediately after the trial, 
and certain subsequent proceedings resulting therefrom, the 
matter came before me again in Court on the 28th June, 1920, 
upon a motion made by the defendants Hilton. Before I can 
deal with the merits of the issues raised upon the trial, it is now 
necessary to determine whether what has happened since the 
trial may not have put an end to the matter altogether so far as 
the trial of this action is concerned.

The action was commenced on the 28th May, 1919, by Byron 
Preston against Z. Hilton and D. Hilton, who were carrying on 
business together in partnership as Hilton Brothers and also as 
Hilton Bread Company. The plaintiff alleged that he was a 
resident and property-owner on First avenue, Toronto, and 
claimed to sue on behalf of himself and all other property-owners 
on the said avenue. It was also alleged that the defendants 
Hilton had obtained permits from the city architect's depart
ment to build stables on the north side of First avenue and a 
waggon-shed on the south side of First avenue, contrary to the 
provisions of a certain by-law; that the said defendants had 
commenced to erect waggon-sheds on the south side, and had 
indicated their intention of proceeding with the erection of stables 
on the north side ; and that the plaintiff would be greatly damaged 
by the erection of the stables and waggon-sheds and the presence 
of horses so near the dwelling houses. The plaintiff claimed a 
declaration that the permits were illegally and improperly issued, 
and should be set aside, and an injunction.
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On the 27th June, 1919, an order was made adding the Cor- OWT- 
poration of the City of Toronto as defendants, and on the 9th B. C. 
September, 1919, Elisabeth Preston was substituted for Byron pme-ron 
Preston as plaintiff. »■

At the trial 1 gave leave to the plaintiff to amend the statement ----
of claim by setting up, in effect, that the erection of the stables °^*'1 
and waggon-shed constituted a nuisance, and claiming a declara
tion to that effect.

After the conclusion of the trial on the 20th April, 1920, it 
was brought to my notice that the plaintiff Elizabeth Preston had 
on that day sold the property upon the ownership and occupancy 
of which her action is based, being house No. 26 on the north 
side of First avenue, to one Ann McClelland, taking from the 
purchaser a mortgage for part of the purchase-money. The 
plaintiff thereupon vacated the house, and possession was taken 
by Ann McClelland.

On the 29th May, 1920, Ann McClelland took out an order 
to continue proceedings, in which it w as recited that the plaintiff 
had, on the 20th April, 1920, assigned and conveyed all her interest 
in the cause of action to the said Ann McClelland, and she was 
thereby substituted as plaintiff for Elizabeth Preston.

The defendants Hilton then gave notice, by my leave and 
direction, of a motion to extend the time for applying to discharge 
or vary the order to continue proceedings of the 29th May, and 
to discharge or van- the same, upon several grounds.

When this motion came on, counsel for Elizalieth Preston 
and Ann McClelland stated that the order to continue proceedings 
had been issued by inadvertence, and that it was not intended to 
substitute Ann McClelland for Elizabeth Preston as plaintiff 
but to add Ann McClelland as a plaintiff, and her written consent 
to be so added was duly produced and filed.

In view of the fact that the trial had taken three whole days, 
during which a great many witnesses were examined, and the action 
purported to have been brought on behalf not only of the plaintiff 
but of all other property-owners on First avenue, I preferred that 
the situation created by Elizabeth Preston's sale of her property 
and her removal from the street and the effect thereof upon the 
present action should be considered upon its merits without further 
technical complications, and the matter was argued before me on 
this footing.
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It is necessary at the outset that the nature of the action anil 
the relief sought should be clearly understood. The action 
upon the amended pleadings is twofold : first, the plaintiff asks 
for a declaration that certain building permits granted by the 
City Architect are illegal and should be set aside and the defendants 
enjoined; and, second, she alleges that the buildings proposed to 
be erected will constitute a nuisance and asks that the erection 
thereof be restrained. No damages for any past injury arc 
asked for.

The defendants contend that the effect of Elizabeth Preston's 
sale of her property and her removal therefrom is to bring the 
action to an end, and that neither the addition nor the substitution 
of Ann McClelland as a plaintiff can keep the action alive.

Counsel for the plaintiff urge that the action is still alive and 
may proceed to judgment, upon three grounds: (1) that Elizabeth 
Preston, as mortgagee of the property originally owned and occu
pied by her, has still a sufficient interest in the cause of action 
to entitle her to continue in her status as plaintiff ; (2) that the 
cause of action is assignable by Elizabeth Preston to Ann Mc
Clelland ; and (3) that, as Elizabeth Preston claims on behalf of 
herself and all other property-owners on the street, any other 
person belonging to the interested class can be substituted as a 
party plaintiff at any time.

Before considering these propositions, it will be necessary 
to determine the exact nature of the two distinct causes of action 
upon which this action is based, and whether or not they are 
assignable at all.

The plaintiff first seeks a declaration that certain building 
permits were illegally issued by the City Architect, as being in 
contravention of a certain by-law restricting the class of buildings 
which might be erected on First avenue, and an injunction. The 
by-law in question (No. 8078, as amended by No. 8080) prohibits 
the erection of any building to be used as “a livery, a boarding 
or sales stables or a stable in which horses are kept for hire or kept 
for use with vehicles in conveying passengers or for express pur
poses, a stable for horses for delivery purposes ... on the 
property on either side of First avenue between Broadview avenue 
and Bolton avenue,” and fixes a penalty for its breach.
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1 can see no distinction in principle 1 >etween this by-law and 
that in the case of Tompkins v. Brockville Iiink Co. (1899), 31 O.R. 
124. Mr. McMaster sought to distinguish that case on the ground 
that the by-law in question there, being a by-law intended to lessen 
the danger from fire, by prohibiting the election of wooden build
ings within a certain area, was intended to benefit the whole 
community. But I am unable to sec the distinction. In lx>th 
cases the area within which certain classes of buildings were not 
to be erected is limited. Doubtless the primary purpose of a 
by-law such as that in question here is to protect those dwelling 
in a ccitain neighbourhood from annoyance or damage resulting 
from the presence of certain kinds of buildings, but the by-law 
lienefits the whole community. A fire by-law is primarily intended 
to protect those within the fire-area. The difference, if any, is 
only in degree, not in principle. On the authority of the Tompkins 
case, and also of Mullis v. Hubbard, [1903] 2 Ch. 431, and Mac
kenzie v. City of Toronto (1915), 7 O.W.N. 820, I do not sec how, 
on this branch of the case, any action can l>e maintained by a 
private individual either against the Hilton Brothers or against 
the Corporation of the City of Toronto. Nor do I sec how the 
plaintiff’s position can be strengthened by her claim to sue on 
behalf of the other owners of property on First avenue. Had 
they all been joined as plaintiffs, the position would be the same. 
The Tompkins case failed, not because the plaintiff did not suffi
ciently represent any class of persons, but liecause a by-law of this 
character, which prohibits the doing of a thing otherwise lawful, 
gives rise to no private right of action in an individual. The 
remedy for its breach is to be found within the four corners of the 
by-law itself, as pointed out in the Tompkins case, at p. 129, or 
by injunction at the suit of the municipal corporation, as in 
( iti/ of Toronto v. Williams (1912), 27 O.L.R. 186, 5 D.L.R. IH. 
Consequently, so far as the action is brought for a declaration and 
injunction as to the alleged breach of the city by-law, neither the 
plaintiff Elizabeth Preston nor the property-owners whom she 
claims to represent have any locus standi, and it of course follows 
that Ami McClelland is in the same position.

Now, what is the plaintiff’s position with regard to the second 
cause of action, that arising out of the allegation tliat the stables
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and waggon-shed will constitute a nuisance? The plaintiff does not 
ask for damages. It is clear that a personal claim for daman s 
arising out of tort cannot be assigned ; and, whatever doubts may 
exist as to the assignability of a right of action for damages to 
property as a result of certain English decisions and of the viens 
of certain text-writers (see the judgment of Anglin, J., in Mc
Cormack v. Toronto R.W. Co. (1907), 13 O.L.R. 656, at p. 659), 
the decision of the Divisional Court in that case is clear autlioi ity 
that even a claim for damages for injury to property is not an 
assignable chose in action.

There is, of course, a clear distinction between an assignment 
of a cause of action ex delicto and the assignment of the fruits 
of such an action. In Clegg y. Bromley, [1912] 3 K.B. 474, the 
Court of Appeal in England held that the fruits of an action for 
damages for false representation, as and when recovered, might 
be assigned, but this was not an assignment of the cause of 
action itself. The action must have continued in the name of the 
assignor.

If a claim for damage to propel t' already sustained as a result 
of a tort cannot be assigned, it is did cult to see how a claim for 
an injunction designed to prevent either a threatened future 
injury or the continuance of an alleged existing injury can le 
assigned. In so far as such an injury or threatened injury is 
personal, it is clearly not assignable. Can the right of action for 
an injunction be assigned because the injury or threatened injury 
is to the property of the plaintiff? The only authority which 
Mr. McMaster was able to give me on this point w as Jones v. 
Simes (1890), 43 Ch.D. 607. There the distinction between the 
survivorship of a right of action for damages at common law ami 
the survivorship of the equitable right to a mandatory injunction 
to prevent the obstruction to the access of light to a house was 
pointed out, and it was held that the right to have the building 
removed was an equitable right which together with the remedy 
by injunction devolved upon or survived to the devisee of the 
property. In that case tlie injury or threatened injury was to 
the easement of light belonging to the plaintiff's land; and the 
objectionable building, if allowed to continue, would, to the 
extent of its interference with the passage of light to the plaintiff's 
property, liave destroyed the easement. The devisee would
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clearly have had an independent right of action; but, aa pointed 
out by Chitty, J., at p. 612, it «aa inqiortant in point of time for 
the deviaee to lie able to atand ujkhl the footing of the action 
begun by the teatatrix rather than to lie obliged to iaaue a new 
writ. That caae ie clearly diatinguialiable from the present. Here 
the injury or threatened injury, though it may affect the plaintiff’a 
property, does ao only by reducing its enjoyment or by impairing 
its value. It cannot in any «ay affect or cut down or destroy 
any right of property. Whether in every ease the assignability 
of a chose in action is coincident with survivorsliip may lie ojien 
to question; but, in my opinion, the claim for an injunction to 
restrain an injury or threatened injury to property on the ground 
of nuisance is a mere personal action, to which the maxim actio 
personalia moritur com jxrsonâ applies. Tliat being so, d fortiori 
it is not assignable.

So far as Ann McClelland claims either by virtue of lier 
purchase from Elisabeth Preston or by virtue of any express 
assignment of the chose in action (no such express assignment has 
in fact lieen made, so far as I am aware), I hold that the plaintiff’s 
cause of action could not lie assigned or transmitted to her, and 
that she cannot lie substituted for the plaintiff, as having acquired 
or succeeded to the latter’s right (if any) to a declaration and 
injunction in respect of the alleged nuisance.

But Mr. McMaster urges that Ann McClelland, as one of the 
class for whose lienefit Elizabeth Preston claims to sue, can be 
added or substituted as a party plaintiff. It is not clear that 
Ann McClelland was one of the class at the time the action was 
brought, but for the purpose of dealing with this point I shall 
assume that she was. In my judgment, an action eitlier for 
damages for a nuisance or for an injunction to restrain a nuisance 
cannot be brought in a representative capacity. Though there 
may be many others who may sustain or fear damage from the 
nuisance it is clear that the injury or threatened injury must be 
peculiar to each person alone or to his own property. A class or 
representative action is permissible, speaking broadly, only in 
cases where all those whom the plaintiff claims to represent are 
in the same interest (by which is meant not merely a like or similar 
interest) as the plaintiff, such as, for example, an action to set 
aside a conveyance in fraud of creditors, where all the creditors



654 Dominion Law Reports. [55 D.L.R.

ONT.
8. C.

Preston 

Hilton. 

Onto. 1.

sharp ratably in the successful result of the action, or an action 
on liehalf of all the shareholders of a company, or of all the policy
holders in an insurance company, or of all the debenture-holders 
secured by the same mortgage trust deed, or of all the part-owners 
of a ship. This is very clearly brought out in Markt if Co. 
Limited v. Knight Steamship Co. Limited, [1910] 2 K.B. 1021, ami 
especially in the judgment of Fletcher Moulton, L.J., at pp. 1035 
et seq., in which the distinction lietwecn the right to join several 
plaintiffs in tlie same action and the right of one plaintiff to bring 
a representative action is very fully discussed. What lie says there 
is equally applicable here. All those who claimed to Ire entitled 
to relief against the threatened injury might possibly have Ireen 
joined as plaintiffs under Rule 66, but this did not entitle one 
of the parties who claimed to be damnified to sue on I rehalf of the 
others as their representative. As Lord Justice Fletcher Moulton 
says at p. 1039: “The essential condition of a representative 
action is that the persons who are to be represented have the same 
interests as the plaintiff in one and the same cause or matter. 
There must therefore Ire a common interest alike in the sense that 
its subject and its relation to that subject must Ire the same.’’ 
And 'et then proceeds to amplify this principle, and, at p. 1040, 
says: “The proper domain of a representative action is where 
there are like rights against a common fund, or where a class of 
people have a community of interest in some subject-matter.” 
See also Johnston v. Consumers’ Gas Co. (1896), 23 A.R. (Ont 1 566. 
and especially the judgment of Maclennan, J.A., at pp. 573-4. 
There is no such community of interest here. In this case each 
person whom the plaintiff claims to represent has a distinct and 
separate cause of action against the Hiltons for the special injury 
and damage, if any, which that person may sustain by reason of 
the alleged nuisance or threatened nuisance. It is only liecausc 
of that special injury that the individual can sue at all. To the 
extent that the injury affects each one as a member of the public, 
relief can lie obtained only at the suit of the Attorney-General 
That the plaintiff cannot avoid this rule, by claiming to represent 
all those memliers of the public who are affected by the attempted 
wrongful act, is established by Parsons v. City of London (1911), 
3 O.W.N. 55. The effort of the plaintiff to substitute another 
member of the so-called “class” therefore fails.



55 D.L.R.] Dominion Law Reports. 655

There remains, now, to \ie considered the claim that Klizatieth 
Preston as mortgagee may still maintain the action. The right 
of a mortgagee to an injunction to restrain a threatened nuisance, 
if it exists at all, must be limited to cast's where it is clearly shewn 
that the alleged nuisance would injure her security as mortgagee. 
The question of the effect upon the comfort of the occupant of the 
property would not lie a factor except to the extent that it might 
lessen the value of the property and so injure the mortgagee’s 
security. This question is touched upon but not really dealt 
with in Ocean Accident and (iuarantee Corpoiation v. Ilford (ias Co., 
[1905] 2 K.B. 493. Rut on the principle that the reversioner 
may obtain an injunction to restrain an injury threatened to his 
reversion (Kerr on Injunctions, 5th cd., p. 153), I see no reason 
why a mortgagee' should not in a proper case obtain an injunction 
to restrain a nuisance which threatens his security.

Assuming, there foie, that, as mortgagee of No. 20 Fust avenue, 
Klizal'eth Preston may bring such an action as tliis, it U'comes 
necessary to determine whether or not she lias made out a case 
of any threatened injury to her security which would entitle her 
to an injunction. The evidence adduced at the trial was almost 
wholly directed towards establishing that the waggon-sheds and 
stables would interfere w ith the comfort of the residents on First 
avenue, and would reduce the value of their properties. In view 
of the possibility of another action Ix'ing brought by one or more 
of the other residents as a result of my decision in this case, it 
might embarrass the trial of that action if I were to come to any 
conclusion upon the issues of fact as they stood at the conclusion 
of the trial. No evidence, of course, was given as to the effect 
which the alleged nuisance might have upon the security afforded 
by a mortgage upon No. 26. I do not see how, under the circum
stances, I can find that the plaintiff has established any damage, 
eitlier existing or threatened, to her security as mortgagee which 
would justify the granting of an injunction, nor would it lie fair 
to the defendants to reopen the trial for the purpose of trying 
what is in reality a new issue, not raised upon the pleadings. It 
must not be overlooked that the injury, if any, to the mortgagee's 
security might be sufficiently remedied by an award of damages. 
It is worthy of note that the plaintiff was able to sell her property 
and was satisfied with the security of a mortgage upon it, notw ith-
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standing the threatened injury. The difficulty in which the 
plaintiff Ends herself is of her own creation, and 1 do not think 
at this late stage she should he permitted to surmount it by am 
amendment or by a continuation of the trial.

Judgment will therefore go, discharging the order of the 2!ltli 
May, 1020, which purported to substitute Ann McClelland for 
Elisabeth Preston as plaintiff, with costs against Ann McClelland, 
and also dismissing the action with costs against Elizalieth Preston.

BROWN t. BROWN.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Berk and 

Ives, JJ. December 9, 1920.

Courts (§ II A—150)—Action for Alimony—Application for interim 
alimony—Jurisdiction op Court to grant.

In an net ion for ulimmy the Court h is jurisdiction to grant interim
alimony in a pro|>er ease.

[Let v. Ijee (1920), 54 D.L.R. 008; Secrcst v. Secrcst (1912), 5 D.L.R.
833, 5 Alta L.R. 389, referred to.]

Appeal from an order of Simmons, J., setting aside an order 
of the Master for interim alimony. Reversed.

Wright & Wright, for plaintiff.
Short, It088, Selwood, Shaw <V May hood, for defendant.
Harvey, C.J.:—This is an action for alimony. The Master 

made an order for interim alimony and disbursements. On appeal 
to Simmons, J., the order was set aside, no doubt, on the ground 
that there was no right to alimony of any kind since in another 
case, Lee v. Lee (1920), 54 D.L.R. 608, the same Judge had taken 
the same position to bring the question before this Division. 
Subsequent to his order, however, this Division decided in the 
other case (54 D.L.R. 608), that a right to alimony without move 
existed and could be enforced in this Court.

It is argued now, however, that notwithstanding that there is 
no right to interim alimony and disbursements, which is purely 
an incident to an action for divorce or sonje other principal relief, 
it is true that under the Divorce and Matrimonial Causes Act, 
there is given no right to maintain a claim for alimony simply, 
but the right to interim alimony and disbursements is not con
ferred by the Act directly but merely by conferring upon the Court 
thereby established all the jurisdiction theretofore exercised by the 
Ecclesiastical Courts.
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Some sixty years before a civil Divorce Court existed the case 
of Wilton v. Wilson was decided in the Ecclesiastical Court in 
1797, and is reported in 2 Hagg. ('on. 203, 161 E.R. 716. In the 
judgment of Sir William Scott it is stated that:—

In suits instituted either by the husband or the wife (for I consider that 
fact to be indifferent) the wife is a privileged suitor ns to costs and alimony; 
and on the same principle that the whole property is supitosed, by law, to be 
in the husband. If the wife therefore is under the necessity of living apart, it 
is also necessary that she should be subsisted during the |tendency of the 
suit; and that she should be enabled to procure justice, by being provided with 
the means of defence.

Even at that time if it were shewn that the wife1 hud independent 
means of support the presumption of the husband’s liability was 
rebutted as is shewn by another case reported in a foot-note.

Notwithstanding the fact that since that time the principle 
upon which that rule is said to be based has to some extent changed, 
the law still holds the husband liable for the wife’s necessaries 
and interim alimony is still granted by the English Courts. The 
theory in its relation to costs was discussed in a quite recent case 
in the Court of Api>e.d, Gilroy v. Gilroy, [1914] P. 122. Buckley, 
L.J., at p. 127, said:—

In the Divorcee Court there exists in respect of costs us between husband 
and wife a state of things which in any other Court would be anomalous, that 
is to say, that in a litigation in which husband and wife are opposing parties 
the husband is compellable to pay or to provide for the wife's costs in the 
current litigation; it is a rule of practice which is based on the state of things 
which existed when a married woman had no property of her own and it was 
thought that she ought not to be left defenceless in litigation instituted against 
her by her husband; that by reason of the relationship between them, she had 
a right to ask that lie should provide her with the means of carrying on the 
litigation.

And Cosena-Hardy, M.R., ixiints out that in an earlier case, 
Oltaway v. Hamilton (1878), 3 C.P.D. 393, it was shewn that the 
cases proceeded upon the implied authority of the wife to pledge 
the husband’s credit. In the last mentioned case, Thesiger, L.J., 
at p. 401, stated:—

It was established tliat a suit for a separation instituted by a wife ui>on 
proper grounds was a “necessary" and that the husband was liable to her 
proctor for the costs thereof; and 1 think that upon principle a husband is 
equally liable for the costs of a suit brought for dissolution of the marriage. 
A suit for a separation was a “necessary’' because a wife stands in need of 
protection from the cruelty of her husband and a suit for dissolution is equally 
a “necessary” when to cruelty is superadded adultery.

It is apparent from this that the rule requiring the husband to 
pay costs and, no doubt, interim alimony, was applied to divorce
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actions because it had been adopted in actions for judicial separ
ation. While an action for alimony is not in form an action for 
judicial separation inasmuch as the wife does not ask for a declar
ation of separation yet it is much the same in substance for to 
establish the right to alimony she must shew that she is justified in 
living apart from her husband without relieving him of liability 
for her sup)K>rt. It would seem, therefore, that the practice of 
allowing interim alimony and disbursements is not one which 
our action for alimony requires to take from the practice in divorce 
actions, but rather that divorce actions have adopted it from 
actions in substance similar to our alimony actions.

But, be that as it may, the reason for it exists with exactly the 
same force in all such actions and it rests U|>on the primâ facie 
duty of the husband to support his wife and provide all reasonable 
necessaries. The practice has lieen followed in this ( 'ourt since 
its formation and for as long before in the Territorial ( ’ourt as 
the action for alimony has been maintained and for the reasons 
stated it is, in my opinion, entirely justified.

I would, therefore, allow the appeal with costs and restore the 
Master's order, the costs of the appeal from it to be paid by 
defendant.

Stuart, J., concurs with Harvey, C.J.
Beck, J.:—Master Clarry made an order for interim alimony. 

The plaintiff appealed. Simmons, J., set aside the order. The 
defendant appealed. The only question argued was whether this 
Court had jurisdiction to grant interim alimony.

In the recent ease of Lee v. Lee, 54 D.L.R. 608, this Court 
decided that it had jurisdiction to grant alimony to a wife in an 
action solely for alimony.

The question raised in the present case is the jurisdiction to 
grant interim alimony.

In the case of Secrest v. Secrest (1912), 5 D.L.R. 833, 5 Altn. 
L.R. 389, I held that this ('ourt had jurisdiction to do so. Not
withstanding the arguments put forward in the present case I do 
not find it necessary to add anything to what 1 said on the former 
occasion.

I would therefore allow the appeal with costs and set aside 
the order of Simmons, J., with costs and restore the Master’s order.

Ives, J., concurs with Harvey ,C.J.
Appeal alloired.
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HARDY v. ALAIN. QUE.
Quebec Court of Setniom of the Peace, Lachance, C.J.S.I\ Xoi'emlter 12, 1920 C. 8. P.
Covins (§ II A—175)—Inland Kevknuk Act, R.S.C. l'.MMi, cm. 51—Penalty 

-Fine and imprisonment—Jurisdiction.
Where a Dominion statute iîiqiosee a fine and also imprisonment, and 

directs that the trial and sente nee is to he regulated by the Criminal 
Code, see. 102K of the Code applies, and the Court has jurisdiction to 
inflict either the one or the other of the two kinds of punishment.

I The Queen v. Itohuioux ( 1K9N), 2 ('an. Cr. ('as. 19; Ex parte Kent ( 1903),
7 Can. Cr. Cas. 447, followed. See also The King v. Pluniondon (1920),
55 D.L.R. 304].

Summary conviction under Inland Revenue Act for having Statement, 
made and put in operation a still for the distilling of liquors 
without having first obtained a license.

Lachance, C.J.S.P.:—The defendant is charged with having, aftp'
during the winter months of 1919-1920 and the spring of 1920, 
made and put in operation a still for the distilling of liquors in the 
city of Quebec, without having previously obtained a license.

The défendent pleaded not guilty and, moreover, during the 
hearing, asked that, in the event of a conviction, he be condemned 
to a fine only and not to imprisonment.

The interpretation given to date by the jurisprudence on this 
subject would authorise* me to do so. Ex porte (V. Homel, King’s 
Bench, Montreal, 12th January, 1881.

The Queen v. Robidoux (1898), 2 Can. Cr. Cas. 19, Court of 
Queen’s Bench, judgment of Würtelc, J., sitting in appeal from a 
sentence of the Court of the Sessions of the Peace of Montreal :

Where u statute of Canada im)>ose8 a fine and also imprisonment, the 
punishment is in the discretion of the Court which is not bound to inflict 
both, but may inflict either the one or the other of the two kinds of punish
ment by virtue of the Criminal Code, art. 932.

Ex porte Kent (1903), 7 C'an. Cr. (’as. 447, Supreme Court of 
Nova Scotia, McDonald, (’.J., on appeal from the sentence given 
by a magistrate :

Where both fine and imprisonment are provided as the authorised pun* 
ishment for a statutory offence, upon summary conviction, the magistrate 
may in his discretion impose either a fine alone or an imprisonment alone or 
both, unless the particular statute provides otherwise.

Rex v. Auerbach (1919), 45 D.L.R. 338, 31 Can. Cr. Cas. 46,
Court of King’s Bench, Quebec, judgment of Martin, J., sitting in 
appeal from a sentence of the Court of the Sessions of the Peace, 
which had imposed a fine of $200 and an imprisonment of one 
month, and in default of payment, an additional month of imprison
ment, while the law fixes the minimum at 6 months.
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Martin, J., hold that the magistrate could not impose less than 
C. 8. P. the minimum and consequently quashed the sentence and, basing 
HArdy himself upon the above-cited jurisprudence, condemned the 
Alain defendant only to the fine of $300 and on default of payment, 
----- to 6 months’ imprisonment. •

C.J.8.P. ' It has been contended that sec. 1028 of the Criminal Code 
applies only to offences contained in the latter.

Sections 132 and 133 of the Inland Revenue Act, R.S.C. 1906, 
ch. 51, refute such pretension.

Section 132 says: If the amount of the fine does not exceed 
1500, it may be recovered, on summary conviction, under Pail XV. 
of the Criminal Code. This consequently settles the question of 
the procedure in the case.

Section 133 says: If the term of imprisonment does not exceed 
twelve months, it can be imposed in accordance with the enact
ments of Pail XV. of the Cr. ('ode. This settles the procedure 
as to the sentence.

Thus the whole case, trial and sentence, is regulated by the 
Criminal Code. Why, therefore, should not sec. 1028 apply?

Moreover, apart from the above jurisprudence, under what 
principle should punishment be mon* severe for a purely statutory 
offence than for a crime?

The Criminal ('ode contains few infractions, if indeed there 
be any, punishable both by fine and imprisonment; yet, it provides 
punishment for acts which are evil in their origin. Stealing is a 
vicious act from its inception, whereas the extraction of alcohol 
from ingredients which contain it is not in itself evil. If it is 
controlled by the Legislature, it is because the unrestricted fabrica
tion thereof might lead to abuses prejudicial to morality.

I am of opinion that the offence has been proven but that 
nevertheless the facts taken as a whole authorise the Court to 
exercise the discretion mentioned above.

This is a first offence, moreover, the interested Departmental 
authorities have seemed to be of opinion that such discretion 
might be exercised.

Consequently, the Court déchirés the defendant guilty of the 
offence charged against him and condemns him to a fine of $200 
and costs and, in default of payment, to an imprisonment of 0 
months, and declares the still and other apparatus and effects 
seized in the present case to be confiscated in favour of the Crown.

Judgment accordingly.
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ADVANCE RUMELY THRESHER Co. v. BAIN. SASK.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and ç \

El wood, JJ.A. November Î, 1920.

Joint creditors and debtors (§ II—5)—Sale of goods—Joint debtors 
—Mortgage given by each—Discharge of one mortgage—
—Release of one debtor—Liability of other.

Where one of two joint purchasers of a chattel has Riven a mort gage 
on real estate (wvned by him to secure the purchase n ohey and the 
vendor has discharged the mortgage End taken a transfer of the land 
in complete release of such joint debtor, it must before it can proceed 
against the other joint debtor, bring the land into account and allow 
such other joint purchaser, as a credit, the value of the land.

Appkal by defendant from the trial judgment in an action Statement, 
to recover the balance alleged to be due under agreements for 
purchase of certain machinery. Judgment set aside, reference 
ordered.

C. E. Gregory, K.C., for appellant; F. L. Iiastedo, for respondent.
Haultain, C.J.S.:—The defendant B tin and one W. J. iiauitam, c.j.s 

Merriam purchaserl certain fann machinery from the Rumely 
Products Co. under written agreements. As collateral security 
for the moneys due under these agreements, Bain and Merriam 
each executed a mortgage in favour of the vendor on lands respec
tively owned by them. The mortgages and agreements were 
duly assigned to the plaintiff company. This action was brought 
to recover the balance alleged to be due under the agreements 
and to enforce the mortgage given by the defendant. The action 
was defended on practically one ground, set up in the following 
paragraph of the statement of defence :

In the further alternative the defendant says that the plaintiff or the 
assignors of the plaintiff took a mortgage from the William J. Merriam 
mentioned in the statement of claim for the indebtedness sued on in this 
action, upon the 8.E. quarter of Section 3, in Township 7 and Range 2G, West 
of the Second Meridian, and in the month of June, 1919, the plaintiffs took a 
transfer of the said land from the said Merriam and thereafter and thereby 
became the registered owners of the said land, and the said mortgage and the 
indebtedness represented thereby became merged in the plaintiff's title, and 
the plaintiffs have now no claim against the defendant for the said indebted, 
ness.

It is admitted that the plaintiff discharged the mortgage 
given by Merriam and took a transfer of the land from him.

The evidence relating to this transaction is extremely unsatis
factory and incomplete. I would draw' from it, however, the 
following conclusions: The discharge of the mortgage and the 
taking of the transfer of the land by the plaintiff company was u
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complete release of Merriam from any furtlier claim l»y the 
company in respect of the original indebtedness. This, however, 
in view of the reservation of the company’s rights against Iverson 
and the defendant, does not release or discharge them from their 
liability, neither does the release of Merriam deprive his co-debtors 
of any right to contribution which they may have. There was 
some evidence that the land was only taken from Merriam as 
collateral security, on the understanding that, when it was sold 
by the company, the proceeds would be credited on the original 
indebtedness. The transaction, in my opinion, speaks for itself, 
and cannot operate as a substitution of securities, but is a discharge 
from liability in consideration of a transfer of the land.

I think, therefore, that before the plaintiff can proceed further 
upon the Rain mortgage it must bring the land into account, 
and the defendant should be allowed ns a credit t he value of the 
’and. Some evidence was given at the trial as to the value of 
the land, but only by witnesses for the defendant. The defence 
was exclusively confined to one ground, namely, that the defendant 
was discharged from his liability by operation of law, because of 
the transaction between his joint debtor, Merriam, and tin1 
plaintiff. The plaintiff should, therefore, have an opportunity 
of submitting evidence as to the value of the land.

Under these circumstances the judgment entered herein in 
June will be set aside, and there will be a further reference to the 
local registrar at Weybum to compute the amount due under tin- 
mortgage in question, and for that purpose to ascertain 11n- 
value of the land in question as it was on June 27, 1919, the date 
of the transfer from Merriam to the company. The amount of 
such value, together with interest thereon at the rate of lU',,' 
per annum, will be credited to the defendant on the said mortgage.

In default of payment of the amount found by the local 
registrar within three months, there will t>e the usual order for 
sale.

Newlands, J.A.:—The evidence in this case shews that the 
plaintiff took from Merrinm, who was jointly indebted with 
defendant for the debt for which this action is brought, a transfer 
of a quarter section of land in satisfaction of Merriam’s liability 
on this joint debt. If Merriam had discharged his liability by 
a cash payment, plaintiff would have had to give defendant credit
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for it. For the same reason it must give him credit for the value of 
this land. Mr. Bastedo’s statement that the plaintiff is willing 
to transfer this land to defendant on his paying the whole debt, 
can have no effect upon the legal rights of the parties. The quarter 
section transferred by Merriam to plaintiff is its property. Defend
ant has and can have no legal claim to it. If plaintiff were to 
transfer it to him it would be a gift.

I am therefore of the opinion that plaintiff, having taken a 
quarter section of land from Merriam in satisfaction of his indebt
edness on the joint debt of himself and defendant, must give 
defendant credit for its value. There should be a reference to 
ascertain the value of this land.
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The defendant should therefore be credited with the value of 
this land as of the date of the transfer, with interest at the rate 
charged in the statement of claim, and the appeal should be 
allowed to that extent, with costs.

Lamont, J.A., concurs with Newlands, J.A. Umont. j.a.
Elwood, J.A., concurs with Haultain, C.J.S. eiwooü.j.a.

DANSEREAU v. CORPORATION OF ST. HENRI-DE-MASCOUCHE. QUE.

Quebec Court of Review, Demers, Panneton and de Lorimier, JJ. June 12, 1920. C. R.

Municipal Corporations (§ II A—30)—Minute of council to perform 
work—Condition attached—Condition not fulfilled—Lia
bility of corporation.

A municipal corporation is not under obligation to carry out a minute 
of the council to construct a bridge where such minute imposes condit ions 
as to obtaining a Government subsidy for carrying on the work which 
have not been complied with.

Appeal by plaintiff from the judgment of the Superior Court Statement, 
on an application to compel the defendant corporation by man
damus to construct a bridge. Affirmed.

The judgment of the Superior Court, which is affirmed, is as 
follows:—

Loranger, J.:—This is an application to compel, by way of mandamus, 
the defendant eorjforation to curry out a minute of council, confirmed by it, 
to const met an iron bridge over the St. Jean Baptiste River, in the parish of 
St. Henri-de-Museouchc, and in default to pay a penalty of $2,000.

96
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On November 12, 1912, a minute was drawn up by J. H. Lafortune, 
notary public, duly appointed special superintendent for this purpose. Hv 
this minute it was decreed and ordered that a bridge should be constructed 
over the St. Jean Baptiste River, in the parish of St. Henri-de-Maecouche, 
in conformity with the conditions stated in the said minute. This minute was 
confirmed, without amendment, on January 7, 1913. It is laid down in the 
minute that, notwithstanding all the stipulations therein contained, it shall 
be given effect to only on condition and from the time that an Order or Orders 
in Council by the Government should assure to the municipality of St. Henri- 
de-Mascouche a sum of $4,000 to assist in the construction of the bridge.

On February 20th, 1918, the assistance of the Government of Quebec 
was put at the disposal of the defendant. Although the conditions of the 
minute, the applicants say, are fulfilled, and in spite of the protest which 
has been made to it, the defendant neglects, omits and refuses to cam- out 
the said minute. The applicants, who are all electors, and interested in the 
work being carried out, apply to the Court, and ask for an order directing the 
defendants to commence the necessary proceedings for the construction of 
the said bridge and to carry out what is required by the minute. They also 
allege that the defendant recognised its obligation by asking for tenders for 
the construction of the said bridge, but that, under a pretext which is unfound
ed and a mistake in law, it has rejected them, and refuses to proceed to cam 
out the said construction works.

The defendant contested the action by a defence which in substance 
amounts to this: I admit the minute, but you cannot require it to be carried 
out because it has lapsed. It is true that I asked for tenders and that I 
refused them, but I used the discretion which the law allows me, the tenders 
being too high and irregular, of deciding whether it is advisable at present to 
construct the bridge in question.

I/Ct us in succession, dispose of two of the grounds of the defence:
1. If the minute is in force, it is not prescribed, for the condition having 

only happened on February 20th, 1918, prescription can only begin to run 
from that date.

2. If the defendant is obliged to construct the bridge, the fact that the 
tenders are too high docs not constitute a legitimate ground for refusal. If 
it is a duty which the law imposes, the question of the cost of the works is 
immaterial. It ought to carry out the works under the best conditions in the 
circumstances. The only question to decide, and which presents certain 
difficulties, is the following:—

(a) Was the minute ever put in force? (b) If it was, then has the 
defendant discretionary power to carry it out as it likes?

The question of how far the discretionary power of a municipal corpora
tion extends is certainly very interesting. It is equally so as to whether a 
mandamus will lie to compel a municipal council to put its by-laws and minutes 
in force. Certain authors maintain that a corporation is not bound to make 
its own by-laws respected, and that it is for it to decide upon the occasion for 
enforcing its minutes. It is a discretionary power, over which the Courts 
have no control.

The plaintiffs have cited several authorities to shew that a mandamus 
will lie, especially since the amendment to the Code of Procedure which 
enlarged the scope of the reasons which, under the former Code, could give 
rise to a mandamus.
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Langelier, J., maintains that to-day the English authorities should not 
apply, for, he says, we are no longer concerned with reasons which, in England, 
give rise to a mandamus. The new Code sufficiently points them out to us, and 
the Code alone (art. 992) is the best authority in the matter. When there is Danbereau
no other remedy equally appropriate, advantageous, and efficacious, a manda- v.
mus will lie, (1) when a corporation omits, neglects or refuses to fulfil a duty Corpora-
which the law imposes on him; (2) In all other cases, when the plaintiff is T^,N
interested in the performance of an act or duty which is not a merely private St. Henri- 
matter. As we see, the wording is very wide and gives great discretion to de 
the Court. Mascoucm

The Court must then ascertain whether the Act which the oorj>oration 
omits, neglects or refuses to do is imposed on it by law, or whether the one 
who asks for the mandamus is interested in the “|>crformancc of any act 
or duty which is not of a merely private nature."

Here, the plaintiffs are assuredly interested, their interest is obvious.
The bridge in question is necessary and in the public interest, but is the 
corporation legally obliged to construct it? Has it not the exercise of a 
discretionary jiower as to the occasion for constructing or otherwise, although 
the works are necessary?

It is not a question of interfering with the discretionary powers of the 
corporation: it is whether the Court can conqiel the corporation to use its 
discretion, if it has not already done so. Has the municipal council not 
exercised its discretion by confirming the minute which ordered the construc
tion of the bridge? It had only to suspend the confirmation of the minute 
or to amend it, or even to re{>eal it. This is also the opinion expressed by 
Sir Adolphe Routhier, in giving the judgment of the Court of Review' in 
Gauvin v. Corjxtration St. Patrice (1903), 23 Que. 8.C. 318.

The defendant maintains that it has the exercise of a discretionary power 
in carrying out duties imposed by the minutes. Undoubtedly it has a dis
cretion in the choice of methods, in the mode of executing the works, but it 
cannot, in its discretion, decide that the works ordered by the minute are not 
necessary, unless it amends or rei>eals the minute.

This question of the discretionary powers granted to a municipal council 
is discussed at length in the following cases: Gauvin v. Corporation of St.
Patrice, 23 Que. S.C. 318; Lagacé v. Oliver (1902), 21 Que. S.C. 285; Goulette v.
Corp. of Sherbrooke (1904), 25 Que. S.C. 387; Chicoine v. La Compagnie de 
Macadam de St. Hyacinthe (1904), 11 Rev. de Jur. 95; Elliott v. Syndics dee 
Chemins, etc. (1894), 3 Que. Q.B. 535; Mountain Sights v. City of Montreal 
(1917), 37 D.L.R. 088, 52 Que. 8.C. 174, 23 Rev. de Jur. 597; Girard v. Corp. 
of Artliahaska (1888), 16 Rev Leg 581. See also High's Extraordinary Legal 
Remedies, 3rd ed. at 442.

I would adopt the opinion of the Court of Apt»eal and the Court of 
Revision in the cases above cited and say that a mandamus will lie to compel 
a municipal corporation to enforce a minute which it has confirmed and which 
is in force at the moment when it omits, neglects or refuses to comply with it.

The question of principle being put to us, let us see if it applies in the 
present case.

No one disputes that a municipal corporation, when it performs work 
under a minute is bound to follow the directions. It would commit an illegal 
Act if it ordered other works than those indicated in the minute, and carried 
them out in another manner than that prescribed by the minute which it 
has confirmed. How does the minute of November 12, 1912, read?
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“Art. 2. The bridge ahull be constructed of iron, with abutments ami 
piers of concrete and other materials necessary to this kind of construct ion. 
the whole conforming to the plans and estimates or specifications hereto 
annexed to form part thereof, which plant and estimates signed Louis A. 
Vallée, engineer, have been countersigned by me, ne varietur.”

“Art. 10. I direct that this minute shall only be given effect to on con
dition and from the moment that an Order cr Orders in Council by the Cev- 
ernment shall assure a sum of at least $4,(MX) to the municipality of Ht. Henn- 
de-Maaoouche to assist in the construction of this bridge.”

In order to succeed the plaintiffs must establish (1) Their interest; 
That the minute théy rely on is in force.

1. The interest of the plaintiffs is proved; it is evident that the bridge will 
be useful to them and that they suffer very great inconvenience from the fact 
of being deprived of it. (2) Is the minute in force? It is here that the 
difficulty arises. The minute imposes three conditions, (a) Hint a subsidy 
be granted by the Provincial Government, (b) That such subsidy be guuran 
teed by an Urder-in-Council, (c) That the bridge be constructed according to 
the plans and estimates accepted by the then coun.nl and annexed to the said 
minute. (The Judge here goes into the questions of fact in order to escort; n 
whether the aforesaid conditions were satisfied, and c< mes to the con<Ivsk n 
that they were not. La Corporation de V Assam phon v. Forest (1910», 
Que. K.B. 508.)

I quote the words of Pelletier, J. :
“It is certain that the contribution by the Provincial Government has not 

been obtained. It is said that the Government has promised it; now, that i> 
incorrect, in fact the Government has promised nothing at all. A member of 
the Government (in this case the Secretary of the Department) wrote a letter, 
not to the municipal council but to Mr. Reid, mendier for L’Assomption, in 
which he declares that certain amounts would be furnished, but it is admit ted 
and recognized by everyone that a letter of this kind does not bind the Gov
ernment, especially if it is not confirmed by an Order in Council. Where il 
is a case of money which has to be voted annually by the Legislature, ;i 
promise binds no one if the Legislature does not confirm the promise by an 
annual vote of money. Therefore, this letter, written to a third person, 
cannot he set up as a confirmation of what has been done."

The defendant is bound to conform to the minute as prepared, approved 
and confirmed by it in January, 1913. At this |>oint there is a change: without 
amending the minute, or passing a new one, which would entail the acceptance 
of new plans, the defendant has no authority to act, because the conditions of 
the minute not having been fulfilled, it has never been in force, and the defend
ant would be going beyond its powers if it attempted to construct the bridge 
otherwise than by following to the letter the provisions of the minute that if 
has confirmed, and which binds it as soon as it shall receive a grant of Sl.tMH) 
by Order in Council, and that it will construct the bridge according to flu- 
plans and estimates annexed to the said minute, and upon the faith of wl ich 
the said minute was confirmed.

If the minute had been legally in force, the reason given by the defcndaiit 
for not executing it would have no value.
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The question of money should not enter into the computation when public 
works are deemed necessary for the benefit and advantage of the public. The 
municipal council, having decided that the works were useful and necessary', 
ought to carry them out ns soon as the conditions imposed by the minute 
shall have l>een fulfilled, and if it refuses to do so, then the Courts can inter
vene, and aa Cimon, J., said in Gaurin v. Cnrp. St. Patrice, supra, “Set them 
in motion”—while leaving to the council the choice of ways and means.

I resume, 1. Without deciding the question of principle, which would be 
useless for the case in question, 1 take for granted that mandamus is the 
appropriate remedy to compel a corporation to carry- out a minute which it 
has confirmed and which is in force. 2. In the present case, a mandamus 
would not lie; because the conditions imposed by the minute for putting it in 
force have not been fulfilled ; (a) The grant has not been made by Order in 
Council; (b) The notice of the «secretary of the Department is not a guarantee 
that the grant is made and will be paid; (c) The conditions mqrosed for pay
ment of the grant are not those provided for in the minute which, alone, can 
bind the defendant if they are fulfilled; (d) The defendant is not bound to act 
under the minute as long as the conditions then-in contained have not l>een 
fulfilled; (e) The council has no authority at present to commence the works, 
unless it amends the minute or has a new one prepared, with new conditions, 
to meet the requirements of the Department of Public Works.

The Court entertains the hoj>e that the defendant will find a way of 
coming to the assistance of those interested who suffer considerable annoy
ance for the lack of a wav of communication to the large thoroughfares, and 
will see to making the existing discomfort disappear, and which threatens, if 
continued, to disturb the order and harmony which should reign in the muni
cipality.

Perron, Taschereau, Rinfret, etc. for plaintiffs; E. Hébert, for 
defendant.

Judgment:—For the reasons above cited, the Court, while 
recognising that the plaintiffs’ complaint is well founded in fact, 
after having examined the documents and maturely délit«-rated, 
give judgment as follows:—

Considering that a municipal corporation is not |x*rmitted to 
carry out works otherwise thin in the way prescritied by the 
minute which ordered such works: that as long as the said con
ditions have not been fulfilled as prescribed by the minute, the 
defendant is not bound to carry out the works mentioned then-in : 
that a notice given to the member for the county by the secn*tary 
of the Department that a sum of money is at the disposal of the 
municipality, does not constitute a guarantee that the grant has 
been made by the Government and that payment thereof will be 
made, the said notice of the secretary not being equivalent to an 
Order in Council which the minute prescribes: that to compel
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the defendant to carry out works under the conditions which the 
evidence hag shewn would lie to oblige it to commit an illegal act, 
seeing that the defendant ie bound by the terms of the minute and 
lias no right to go lieyond it ; that the plaintiffs have not shewn that 
the minute was in force, the conditions imposed not having been 
fulfilled: that, consequently, its carrying out by way of mandamus 
cannot be required against the defendant.

The action of the plaintiffs is declared to lie ill-founded and is 
dismissed with costs. Appeal dimimil.

POTTER r. LANDEN.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Ives, .1.1 

December 9, 1920.
Brokers (6 II B—10)—Sale ok real estate—Statute requiring agree

ment FOR COMMISSION TO AGENT TO BE IN WRITING—Scoi'E OK
Act.

The Alberta statute (1900 stats., ch. 27) entitled An Act to prevent 
Frauds and Perjuries in relation to Sales of Real Property, only applit 
to a commission agreed to l>e paid by a vendor to an agent, and not to*a 
commission or other remuneration to which a purchaser's agent nay be 
entitled.

(See Annotations, 4 D.L.R. 531 and 15 D.L.R. 595.]
Appeal from the decision of Walsh, J. [Sec pout p. 698), ujhui 

the argument of a point of law which had been set down for 
argument tiefore trial.

A. //. Clarke, K.C., for plaintiffs.
A. McL. Sinclair, K.C., and J. W, Hugill, for defendants. 
Harvey, CJ., concurs with Stuart, J.
Stuart, J.:—The plaintiffs are suing the defendants for a 

commission as the remuneration for securing a purchaser of certain 
lands, that is, the defendants are alleged to have employed the 
plaintiffs to act as their agents, not in selling, but in purchasing 
certain real estate.

The defendants pleaded the statute, viz.: Alta, stats. 1906, 
ch. 27, claiming that there was no memorandum in writing. The 
plaintiffs contend that the statute only applies to a commission 
agreed to he paid by a vendor to an agent and not to a commission 
or other remuneiation to which a purchaser’s agent may lx* entitled. 
Walsh, J., upheld the contention of the plaintiffs and the defendants 
have appealed.

As the matter presents itself to my mind, the whole point of 
the case is this:—Does the word “sale” as used in the statute 
refer to the act of some one or does it refer to the mere legal con so-
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quence of the acts of certain persons? Does it mean the acts or 
business proceedings of a person who may sell lands or does it 
refer to the mere legal concept of a sale as an agreement between 
two parties that one shall sell and the other buy from him certain 
property?

I have come to the conclusion that the former is the projjer 
construction to put upon the word and this entirely without 
regard to the amending statute of 1920. I think the statute has 
in view the acts and business dealings of people, and not the 
mere legal result which may or may not follow in the way of an 
actual contract. In other words. I think the word “sale” refers 
to the act of selling and this act can only In* the act of a vendor. 
It seems to me the other view would really preclude the |H>ssibility 
of even an agent for the vendor recovering, except in the case» 
where a definite contract had l>ecn entered into with a purchaser. 
We have on several occasions held otherwise. 1 do not think 
thé use of the words “signed by the party to be charged” throw 
much, if any, light upon the cpiestion. They really mean nothing 
more than “the defendant.” True, the words “the vendor” 
might have l>een used, but even then we should have had probably 
to say that “the vendor” ought to include a proj>osed vendor 
where a sale had not been concluded.

When we interpret the word “side” as referring to an act we 
are able to apply it to the initiation of or pi-eviration for the 
act and need not confine it to the final act of accord or of execution 
of a document.

I think everyone knows the abuse which was intended to be 
remedied by the Act and certainly there never was felt to be any 
abuse in regard to purchaser's agents.

It was said by someone that the Statute of Frauds or every 
line of it had “cost a subsidy.” With regard to the present Act 
it can never lie fully known either how many actions have been 
stopped by it altogether or, therefore, how much perjury has been 
prevented. This would have to be known before a fair balance 
of debit and credit against the Act could be made.

I would dismiss the apjieal with costs.
Ives, J. (dissenting) These plaintiffs are claiming for services 

rendered the defendants as their agents to bring about a purchase 
of lands on defendants’ behalf. Defendants moved to set aside
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the claim on the ground that there was no memorandum in writing 
signed by them as required by ch. 27, 1906 stats (Alberta). 
Walsh, J., dismissed the application on the ground that the 
statute* applied only to the vendor of lands and not to purchasers 
I think the appeal should l>e allowed. The Act is intituled 
“An Act to prevent Frauds and Perjuries in relation to Bales of 
Real Property” ami from such language* 1 think public policy 
demands an inte*rpretation as wide as tlte* language e>f the statute 
will permit. At the time the plaintiffs’ cause of action arose*, 
the statute read as follows:

1. No action shall be brought whereby to charge any person either by 
commission or otherwise, for services rendered in connection with the sale of 
any land . . . unless the contract upon which recovery is sought in such 
action or some note or memorandum thereof is in writing signed by the party 
sought to he charged. . .

It would seem to me that from the language used, viz. : 
“services rendered in connection with the side of any land” ami 
“signed by the fiartv nought to be charged ” there is a clear intention 
that purchasers an* in exactly the same )>osition as vendors in 
meeting a claim for services rendered. If not then the section 
should have read “his” land instead of “any” land and “vendor" 
instead of “party sought to lie charged.”

I cannot find any authority which enables me* to use the amend
ment to the Act passed in the present year—ch. 4 stats, of 1920 
to arrive at the intention of the legislature of 1906—14 years ago. 
The amendment contains nothing declaratory of the intention 
of the Legislature of 1906.

Appeal dismimd.

TOUSIGNANT v. DUMOUCHEL.
Quebec Court of Hcriew, Demers, Panneton and de Lorimier, JJ. June 12, 1920.

Elections (§ II C -73)—Driver hired by Retvknixo Officer—Liability 
op Dominion Government—Contracts—Principal and aoknt. 

The Dominion Government is not responsible for the cost of services 
rendered by a driver at an election, such driver being employed by i In- 
returning officer ; the driver is not the agent of the Government and t In- 
returning officer is personally responsible for cost of the services.

Appeal from the Superior ' ourt in an action for services 
rendered at a Dominion election by a driver.

The plaintiff claims $233 from the defendant as the cost and 
value of services rendered for his benefit, and according to the 
account produced.
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The defendant denies the allegations of the' declaration and 
pleads as follows: The plaintiff holds no license as chauffeur, in 
accordance with the Montreal City by-law; the plaintiff's account 
is incorrect as to the amount and the dates; at the time of the 
election of December, 1917, the defendant was Returning Officer 
for the District of Hochelaga; the plaintiff then offered his services 
to him w ith the understanding that he would take the chance 
of getting paid by the Dominion Government; the defendant 
did all he could to obtain the payment of the account by the 
Government and he produced at the examination of the plaintiff 
an account made up by the plaintiff himself, which account was 
sworn to: the Dominion Government has not yet agreed to pay 
this account; nevertheless, since the commencement of the action, 
for the sake of peace, and in order to oblige the plaintiff, he has 
paid to the latter's attorneys a sum of $75, and this without 
prejudice, always hoping that the Dominion Government would 
itself pay the account; this sum of $75 and that of $31.50 already 
paid to the plaintiff, making $106.50, represents more than the 
value-of the services rendered by the plaintiff.

The Superior Court non-suited the plaintiff for the following 
reasons ;—

Considering that the defendant was returning oftiecr in the Dominion 
election held in the Hochelaga Division in the month of Deeeml)er, 1917: 
that on June 11, 1918, the plaintiff signed a solemn declaration before I). A. 
Leonard, notary, to the following effect': “I duly made every trip during the 
length of time stated and shewn in an account produced by me to the notary, 
Raoul Dumouchel, in his capacity as returning officer of the Hochelaga 
Division;” that the account to which the plnintiff refers in his solemn declara
tion is the same as that upon which is based his action against the defendant ; 
that the plaintiff, examined as a witness at the trial, admits that when ho 
engaged his services to the defendant lie knew that the latter was returning 
officer; that he engaged himself to him as such, and that no amount was settlpd 
on; that the services of the plaintiff for which he asks judgment were rendered 
to the defendant as a returning officer, and that the hitter was the agent of 
the Dominion Government, to the knowledge of the plaintiff; that the legal 
claim of the plaintiff is against the Dominion Government and not against 
the defendant, who is not personally liable to the plaintiff for the payment of 
the latter’s debt; that the defendant acted as an agent in the name of the 
Dominion Government and within the limits of his authority as agent, and 
that, under the circumstances shewn by the evidence, he cannot be held 
personally liable to the plaintiff, who is a third party, so far as he is concerned, 
with whom he made a contract on behalf of his principal; that the plaintiff 
has not proved or even alleged that the defendant collected from the Domin
ion Government the money which the plaintiff claims; that the defendant
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C. K.

Tovrignant.

Dvmovchel.
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QUE. has amply proved that he tried to get the Dominion Government to pay the 
q ^ plaintiff’s claim, but that the Government has, up to the present, given nothing
_!  to the defendant with which to pay the plaintiff's account ; that the defendant

Touhionant has even personally paid to the defendant, out of his own money, considerable 
r. payments on account , in which he was in no way legally bound to do;

uhouchel. jn v,ew 0f art C.C. (Que.), dismisses the plaintiff’s action with 
costs.

Trudeau and (hurin, for plaintiff; Beauchamp and Dctjanlin*, 
for defendant.

Panseton,j. Panneton, J.:—The first question to decide is whether the 
Government is liable to the plaintiff for the account in question, 
The Election Act of 1906 (R.S.C., ch. 6), applies to the present 
case. This Act states what the Government must pay to its 
Returning Officers. The rate is fixed at 121A cents a mile for 
whatever Is necessary for carrying out the Returning Officer's 
duties, such as publishing notices, distributing and collecting 
ballot boxes, etc.

The connection of the Government with the Returning Officer, 
and the tariff for the sendees rendered by the latter, are fixed by 
the Act. The present case is not one of the relation between a 
principal and an agent, to which is applicable that part of the 
Civil (’ode which treats of agency. When a person engages 
another to render sendees to him at an amount agreed on, the 
person so engaged is not the agent of the one who engaged him. 
The Government requires certain public officers for carrying out 
the Election Act, and this Act fixes their remuneration; it only 
requires these officers, there is no legal connection between the 
coachman employed by the Returning Officer and the Government. 
The Act provides what the Returning Officer shall be paid at so 
much per mile necessarily travelled, whether it be on foot, on 
horseback, by carriage or by automobile—it is his affair. The 
Government having refused to pay the Returning Officer the 
plaintiff’s account, the latter can have no Petition of Right to 
get himself paid by the Government which did not employ him 
and did not authorise the Returning Officer to employ him. Tin- 
defendant is then personally liable to the plaintiff for the services 
the latter rendered to him.

The plaintiff’s account is so much exaggerated, so uncertain 
as to amounts, dates and the number of hours he was employed— 
this is evident from the different accounts he rendered- that I
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would leave it at the amount paid by the defendant, namely, 
$106.50 in all, as being sufficient, $31.50 being credited to the 
defendant upon the account sued on. Hut as the payment of 
$75 was made after action commenced, the defendant should be 
ordered to pay the costs of an action for $75 and the costs of 
taxation. This is the opinion of the Court.

The Court reverses, with costs, the judgment of the Superior 
Court, rendered December 10, 1019, and, proceeding to give the 
judgment which it should have given, condemns the d -fendant to 
pay to the plaintiff the costs of an action for $75.

A ppeai allowed.

Re CONSOLIDATED TELEPHONE Co. Ltd. and TOWNSHIPS of 
CALEDON and ERIN.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Macluren. Magee, 
and Ferguson, JJ.A. July 19, 1920.

Telephones (| I—1)—Transfer of franchise—Approval of Ontario 
Railway and Municipal Board necessary.

Before un agreement for the sale of » part of a telephone company's 
plant and system to a corporation in which it operates the approval 
of the Ontario Railway and Municipal Board is necessary under the 
Ontario Telephone Act, 8 (îeo. V. 1918 (Ont.), ch. 31, secs. 24 and 87.

The Board in determining whether to give or withhold its approval 
of such sale acts as the delegate of the Legislature and should consider 
such matters as the Legislature would consider if an application were made 
to it which would he necessary hut for the above sections, under which 
the discretion of the Board is absolute, subject only to review by the 
Lieutenant-Governor in Council under sec. 47 of the Ontario Railway 
and Municipal Board Act, R.S.O. 1914, ch. 18ti.

The Board has |x>wer under sec. 9 of the Railway and Municipal 
Board Act, R.8.O. 1914, ch. 189, to act upon the report of the chairman 
of the Board without bringing the parties before it again where the chair
man has taken the evidence and the partit» concerned have been fully

Appeal by company from the orders of the Ontario Railway 
and Municipal Hoard refusing applications for the Hoard’s approval 
of certain by-laws passed by the township councils of Caledon and 
Erin. The company first moved for leave to appeal, which motion 
was allowed in part the appeal being limited to questions of 
law arising on the following points :

(1) That the applieation for approval of the by-laws was not 
heard or determined by the Hoard in accordance with the Ontario 
Railway and Municipal Act.

(2) That there was error in law in this, that on the facts and 
evidence before it, the Board should not have withheld its approval 
of the agreement of sale.
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Tlii' farts of thr casr are fully set out in the following opinion 
of the- Chairman of the Board :

The Chairman, having been authorised by the Board to report 
to the Board upon the matters arising upon these applications, 
attended at the town of Orangeville on the 6th and 13th days of 
February, 1920, on notice to all parties in interest, and heard 
what was adduced in evidence by the parties and by way of 
argument. The Chairman thereupon intimated that he had 
reached the conclusion, for reasons then disclosed, to report 
to the Board that the agreements of sale in question should not be 
approved by the Board, and the Chairman further intimated 
tliat, liefore reporting to the Board hie conclusion as aliove. he 
would consider certain objections in law raised by Mr. Wegenast, 
acting on lichalf of the Consolidated Telephone Company.

Mr. Wegenast contended that the Board had not an uncon
trolled judicial discretion to give or withhold its approval to the 
sale in question; and that, whatever the scope of its discretion 
in the premises, the Board could not withhold its approval on thr 
grounds intimated by the Chaiiman at the conclusion of the 
hearing- namely, that the councils of the municipalities con
cerned, leing trusters for the intended sul scrilx-rs of the proposed 
municipal telephone systems, were bound to take “all those 
precautions" (in managing this trust affair) “which an ordinary, 
prudent man of business would take in managing his own;" 
that, failing in their duty in that behalf, the transaction of purchase 
entered into by the municipal councils, and of which approval 
is now sought, is improvident, and would impose an unreasonable 
burden on the intended subscriliers of the proposed municipal 
telephone systems, in the amount of the purchase-price fixed, 
and in the onerous rates required to carry on the systems after
wards.

Mr. Wegenast’s contention is that, on the facts this case, of 
the Board cannot withhold its consent on the ground that thr 
bargain is a bad one from the point of view of the municipalities, 
as that in effect would be an attempt to force the company to 
take less for its property than the sum at w hich it w as valued by 
the appraiser appointed by the municipalities. Mr. Wegenast 
seems to have overlooked that this is not the only alternative, as
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the company is at liberty to take hack ite plant and return the 
purchase-money to the municipalities; the contract of sale having 
fallen through.

Very wide powers are vested in the Hoard by the Ontario 
Telephone Art, 8 Geo. V. ch. 31. Sections 102 and 104 read 
thus:—

“102. The Board shall superintend the earning out of this 
Act and, for that pur]>ose, shall have and may exercise all necessary 
powers and authority over and in respect of any person, company, 
municipal corporation or Hoard of Commissioners '’

“104. The Hoard may, upon request and on such terms as 
seem expedient, assist by advice any company, municipal cor- 
poration, the Commissioners for any system and resident assessed 
land-owners as to the establishment, extension, maintenance and 
operation of any system or works authorised by tliis Act and the 
proceedings incidental thereto.”

In addition to these general ]>owers, specific powers are 
conferred on the Hoard by a score or more of sections, so that in 
the result a compliance with the Act requires that the development 
step by step of a municipal telephone system shall from its incep
tion be minutely supervised and controlled by the Board. Of 
these specific powers those apposite in this case are contained in 
the following sections of the Act:—

“24. By agreement with the owner the initiating munici
pality may, with the approval of the Board, acquire by purchase 
any existing telephone system operated in the municipality or 
any portion thereof, and also any part of such system situate in 
another municipality with the consent of the council of such 
other municipality, and failing such consent with the approval of 
the Board.”

“87. No company shall sell or transfer its system or a con
trolling interest in it to any person or company, or amalgamate 
with any company or system, or enter into an agreement which 
shall, in effect, transfer the ownership or control of the system 
of such first named company to any other company, whether 
such other company is within the jurisdiction of the Legislature 
of the Province of Ontario or not, until the Board has approved 
such sale, transfer, amalgamation or agreement,"
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By sec. 5, sub-sec. 4, of the Act constituting the Board, the 
Ontario Railway and Municipal Board Act, R.S.O. 1914, ch. 186, 
it is declared that “the Board shall have all the powers of a Court 
of Record.”

Section 107 of the Ontario Telephone Act (omitting as irrele
vant paragraphs (o) and (b) ) reads thus:—

“107. The Board shall have jurisdiction to inquire into, 
hear and determine any application by or on behalf of any person 
interested . . .

“(c) requesting the Board to make any order, or give any 
direction, sanction or approval which by law it is authorised to 
make or give.”

In view of the foregoing, the proper conclusion seems to Ik* 
that the Board has jurisdiction to entertain the application, and 
has a discretion in exercising its powers in the premises, and that 
the Board is not bound, as suggested by Mr. Wegenast, to exclude 
from consideration as a determining factor the price agreed upon 
by the contracting parties.

The authorities cited against the exercise of such a discretion 
do not seem to conclude the matter. In the English case cited, 
Julius v. Bishop of Oxford (1880), 5 App. Cas. 214, the Bishop 
of Oxford was held to have a discretion to exercise or not exercise 
a power conferred on him by the enacting words “it shall lx* 
lawful.” In that case, after referring at some length to the 
authorities in which mandamus had issued, and amongst them to 
the case Macdougall v. Paterson (1851), 11 C.B. 755, 138 E.R. 
672, in which occurs the dictum of Chief Justice Jervis cited by 
Mr. Wegenast, Ix>rd Penzance says (5 App. (’as. at pp. 231, 
232) : “In all these instances the Courts decided that the power 
conferred was one which was intended by the Législature to l>e 
exercised; and that although the statute in terms had only con
ferred a power, the circumstances were such as to create a duty. 
In other words, the conclusion arrived at by the Courts in these 
cases was this—that regard lieing had to the subject-matter- to 
the position and character of the person empowered—to the 
general objects of the statute— and, above all, to the position and 
rights of the person, or clas'j of persons, for whose benefit the 
power was conferred, the exercise of any discretion by the person 
empowered could not have been intended. . . . The question
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then arises whether in the present case there are any considerations 
sufficiently cogent to exclude the idea that the Legislature intended 
a discretion.” After an analysis of the enactment, he states liis 
conclusion that the bishop had a discretion, in these words (p. 
234) : “The conclusion, then, at which I arrive is, that the appellant 
has not established his case. The words ‘it shall be lawful’ are 
permissive and enabling only. It devolved upon him to shew 
that the Legislature intended the exercise of the power, thus con
ferred, to be a duty, in the performance of which the bishop was 
not intended to have any discretion, and he has, in my opinion, 
failed to shew it.”

The conclusion from this seems obviously to l>e that it depends 
on the circumstances of each particular cast* whether enabling 
words which vest power in a ]>crsoii or tribunal give rise to a 
duty enforceable by mandamus. The general jurisdiction con
ferred on the Board by sec. 102 of the Ontario Telephone Act 
to superintend the earn ing out of the Act, and, for that purpose, 
to have and exercise all necessary powers and authority over 
and in respect of any person, company, municipal corporation, 
or Board of Commissioners, seems to vest in the Board a discretion 
limited only by the express provisions of the Act. Section 24. 
which requires the approval of the Board to a purchase of the 
kind in question here, places no express limitation upon the 
discretion of the Board to approve or withhold its approval. 
Besides this, there is a class of persons vitally interested in the 
success of the proposed municipal telephone systems whose 
success will be conjectural if the sale goes through, and these are 
the petitioners for the establishment of the systems. These 
petitioners have, to the number of some 150 from the township 
of Caledon, and of some 40 from the township of Erin, applied 
to the Board to have their names struck off the petition on various 
grounds. These latter applicants attended at the sittings on the 
6th and 13th February instant. These numerous applications 
are symptomatic of the w idespread dissatisfaction at the proposed 
purchase, on the part of the very persons whose support is essential 
to the success of the proposed municipal systems. The Board has 
a duty to protect this large class of interested persons (who arc- 
otherwise remediless) from the consequences of this improvident 
bargain. The Board has not refused to hear and determine
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the applications, but has functioned in that it has, through the 
Chairman, held two all-day sessions, at which the transaction 
was exhaustively considered, and as a result the conclusion reached 
is that approval should be withheld.

The disposition of the matter proposed at the hearing seems 
amply supported by authority, as a reference to Smith v. Cliorleii 
Rural Council, [180711 Q.B. 678, will shew. “In this case ’ (quoting 
the w ords of the Master of the Rolls, at pp. 679, 680) “the defend
ants were a local authority w ho had power to approve or disapprove 
plans relating to houses proiieeed to lie erected in their district. 
The plaintiff submitted plans of proposed houses to the defendants, 
whose duty was not merely ministerially to put 'approved' or 
‘disapproved’ on the plane, but to determine whether they 
would or would not approve them." At p. 680, lord Justice 
lopes says: “Many points have lieen argued in this ease; but 
the one we have to deal with is this. Plans were laid liefore the 
district council, who did not refuse or neglect to consider them, 
but, exercising their discretion, they disapproved of them, thinking 
that the street in which the houses were to he built was a new 
street. The r de applicable to such a case is that the exercise 
of the discretion of a tribunal, however erroneous it may be, upon 
a question within its jurisdiction and when honestly exercised, 
cannot lie questioned. Any other conclusion would lead to this 
that though the legislature has entrusted to a local tribunal a 
discretion as to a particular matter which they consider, and as 
to which they honestly exercise their discretion, still the Court 
could direct them to exercise their discretion in a different w ay 
a result w hich in my opinion would tie absurd."

The Chairman is of the opinion that the Hoard lias a dis
cretion in the exercise of its power to approve or disapprove of 
the proposed purchase and sale upon the grounds intimated at 
the hearing, and he will report to the Board recommending that 
the purchase and sale lie not approved.

The Chairman of the Board certified as follows:—
The Ontario Railway and Municipal Board having received 

applications in these matters for approval of by-law No. 772 of 
the Township of Caledon and of by-law No. 17 of the Township 
of Erin, did appoint Friday the 6th February, 1920, at half-past 
10 o’clock in the forenoon, at the court-house, in the Town of 
Orangeville, for the hearing of the applications.
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Pursuant to the provisions of sec. 9* of the Ontario Railway 
and Municipal Board Act, R.S.O. 1914, ch. 186, and to the pro
visions of sec. 105 of the Ontario Telephone Act, 1918, 8 Geo. V. 
ch. 31, the Board did authorise, appoint, and direct Donald 
Malcolm McIntyre, Ksquire, K.C., the Chairman of the Board, to 
examine and report to the Board upon the said applications, and 
any questions or matters arising in connection with the same, and 
the said Donald Malcolm McIntyre, Ksquire, did, pursuant to 
such authorisation, appointment, and direction, attend at the 
said time and place and at a sulisequent adjournment of said 
appointment to Friday the 13th February, 1920, at the same 
hour and place, and did hear what was alleged by the parties and 
what was tendered in evidence.

The said Donald Malcolm McIntyre, Ksquire, did in writing, 
under date the 23rd February, 1920, report to the Board upon he 
said applications, and upon the questions and matters arising in 
connection with the same, and the said report was adopted by 
the Board as the order of the Board, and as the basis of the Board's 
order herein.

The Chairman further certified that the report was considered 
by a quorum of the Board, composed of the Chairman and Vice- 
Chairman (the third memlier of the Board l>eing then ill), and tlxe 
same was, after consideration, and without notice to the parties 
or further argument, adopted as the basis of the Board's orders.

By the orders, the applications were dismissed.
F. W. Wegenast, for appellants.
K. B. Maclarcn, for respondents.
Meredith, C.J.O.:—This is an appeal by the Consolidated 

Telephone Company Limited from the refusal of the Ontario 
Railway and Municipal Board to give its approval to by-law 
No. 17 of 1919 of the Council of the Corporation of the Town
ship of Erin, passed on the 15th day of December, 1919, 
providing for the purchase by the corporation “of the telephone

*9. The Board or the Chairman may authorise any one of the members 
to report to the Board upon any question or matter arising in connection 
with the business of the Board, and when so authorised such incml>cr shall 
have all the |>owcrs of two members sitting together for the purpose of taking 
evidence or acquiring the necessary information for the puritose of such report, 
and upon such report being made to the Board, it may lut adopted as the 
order of the Board, or otherwise dealt with ns to the Board seems proper.
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plant now owned and operated by the Consolidated Telephone 
Company Limited and located within the limits of the townships 
of Erin, East Carafraxa, Eramosa, and the village of Erin," 
for the sum of $34,064.47, and by-law No. 772 of the Council of 
the Township of Caledon, passed on the 15th day of Decemtrer, 
1919, which recites that the council on the 1st day of August, 
1919, did, by by-law No. 770, provide for the establishment of a 
telephone system under Part II. of the Ontario Telephone Act, 
8 Geo. V. ch. 31 ; that the council, on the 14th day of November, 
1919, by resolution, accepted the offer of the Consolidated Tele
phone Company Limited for the sale of that part of its system 
in the townships of Caledon, Albion, and Mono, for $39,355.08; 
and that a bill of sale providing for the purchase by the corpo- 
ration had been prepared, a copy of w hich is annexed to the by-law.

After these recitals, the by-law provides:—
1. That the terms and conditions of the bill of sale providing 

for the purchase by the Municipal Corporation of the Township 
of Caledon of that part of the telephone plant now owned and 
operated by the Consolidated Telephone Company Limited, and 
located within the municipal limits of the Tow nships of Caledon. 
Albion, and Mono, particulars of which plant and equipment are 
fully set out in the said bill of sale, for the sum of $39,355.08, 
lie and the same are hereby approved and confirmed.

2. That the Reeve and Clerk of the Municipal Corporation 
of the Township of Caledon l>e authorised to sign the said bill of 
sale and affix the seal of the said corporation, and make the 
affidavit of bona fuies in the said bill of sale.

3. That the Reeve and Treasurer of the Municipal Corporation 
of the Township of Caledon be author ised to do all things necessary 
in lielialf of the said corporation to carry out the terms of the 
said bill of sale, including the payment to the vendor s of the pr ice 
agreed upon.

The bill of sale bears date the 15th day of December, 1919, 

and it contains a recital that “the par ties of the first part (i.e., 
the appellants) are possessed of the goods and chattels, plant and 
attachments, hereinafter set forth, described, and enumerated, 
and hath contracted and agreed with said parties of the second 
part for the absolute sale to them of the same for the sum of 
$39,355.08, and these presents arc intended to carry out such 
contract and agreement.”
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And what are assigned are: “All those the said goods, chattels, 

plant and attachments, hereinafter described, that is to say, 
the telephone plant, equipment, and system now operated by 
the parties of the first part and located within the municipal 
limits of the Townships of Caledon and Albion, in the County 
of Peel, Mono, in the County of Dufferin, including poles, wires, 
attachments, furniture and fixtures, telephones, fixtures and 
attachments, all which said chattels and attachments are situate 
and lieing in the Townships of Caledon and Albion, in the County 
of Peel, and the Townsliip of Mono, in the County of Dufiferin.”

A bill of sale, similar in form to that made to the Corporation of 
the Townsliip of Caledon, was made to the Coi-]>oration of the 
Township of Erin, on the 15th day of December, 1919.

No formal agreement was entered into in either case, and, 
except in so far as the documents that were executed constitute 
agreements, as to which I express no opinion, no agreements have 
lieen entered into.

In the case of the Township of Erin, its telephone system was 
established by by-law No. 11, passed on the 2nd day of August, 
1919; the system established by this by-law is one for the con
venience of the petitioners for the passing of it, who are land- 
owners in tliat township, though provision is made for the exten
sion from time to time of the system, “upon the application of 
such persons as may desire to liecome subscril)ers.”

It seems to have lieen assumed that the approval of the ( )ntario 
Railway and Municipal Hoard was necessary to be had Ik*fore 
the by-laws for the establishment of the system would liecome 
operative, and application for that approval was made1, but it 
was not given. This does not apjieai upon the material Ix-forc 
us, but counsel agree that it is in accordance with the fact. This 
was done under, as I understand the Act, misapprehension as to 
the necessity for the Hoard's approval. Its approval is necessary 
where it is proposed to extend the system into another municipality 
(sec. 11) or into an unorganised township (sec. 12).

Section 13, however, provides that, where the establishment 
of a system or the construction of an extension of one may require 
the issue of debentures, no debt shall be incurred for either purpose 
until the Hoard shall have approved the by-law providing for the 
establishment of a system or the extension of an existing one;
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and it may be that it was because the by-law provides for the 
issue* of debentures for these purposes that the approval of the 
Board was applied for.

The steps taken on the applications, the refusal of which is 
attacked by the apjxdlants, and the proceedings before tin* Board, 
as well as the reasons for its decision, arc fully stated in the 
reasons for the action taken by the Board, and it is therefore 
unnecessary to restate them.

The grounds urged upon the argument Ixdore us were sub
stantially two in numlier: (1) that the apixdlants should have 
been afforded an opportunity of being heard before the Board 
dealt with the report of its Chairman; (2) that the refusal of the 
Board to give its approval was wrong, and tliis, it was urged, was 
a question of law, as to which there was a right to apjreal to this 
Court.

The Telephone Act contains no express provision as to ap]x-al, 
but sec. 106 provides that “the provisions of the Ontario Railway 
and Municipal Board Act, with respect to the jurisdiction and 
powers of the Board, and as to practice and procedure, shall 
apply mutatis mutandis to the exercise of the jurisdiction con
ferred on the Board by this Act, and the decision of the Board 
on any question of fact shall be final.”

By sec. 48 of the Ontario Railway and Municipal Board Act, 
R.8.O. 1914, ch. 186, an appeal to a Divisional Court, by leave, 
upon a question of jurisdiction or upon any question of law, shall 
lie.

The section of the Telephone Act applicable is, in my opinion, 
sec. 24. It provides that:—

“By agreement with the owner the initiating municipality 
may, with the approval of the Board, acquire by purchase* any 
existing telephone system operated in the municipality or any 
portion thereof, and also any part of such system situate in 
another municipality with the consent of the council of such other 
municipality, and failing such consent with the approval of the 
Board.”

Section 25 does not, in my opinion, apply. What was Ixing 
done by the parties was to make agreements for the purchase of 
parts of the appellants' system, not only the part of it in the muni
cipality, the corporation of which was contracting, but in other
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municipalities, and there is nothing to shew that the conditions 
to which sec. 25 applies existed. Se ction 87 requires the approval of 
the Hoard to the sale or transfer by a company of its system or a 
controlling interest in it to any jierson or company, and that 
approval has not been obtained.

It is clear, therefore, that before any agreement of sale or 
purchase could l>eoomo operative the approval of the Hoard was 
essential.

In exercising the power conferred by secs. 24 and 87 the Hoard 
does not, in my opinion, act judicially, but acts as the delegate 
of the legislature. Apart from the authority conferred by the 
sections, the appellants could not sell and the respondents could 
not purchase the appellants’ system or part of it. The purchase 
would have the effect of transferring the appellants' franchise, 
and without legislative authority that they could not do.

The purpose of the legislation was to avoid the expense of an 
application to the Legislature for a special Act and to provide 
a simple and expeditious means of obtaining the authority which 
a social Act would confer, namely, the approval of the Hoard 
of what it is proposed to do.

If this l>e the purpose of the legislation, just as the Legislature 
would determine what its action should lie as a matter of public 
policy, and having regard to its effect upon any one who would 
or might lie affected by the transaction, the Hoard, acting as the 
delegate of the Legislature, in determining whether to give or to 
withhold its approval, would have to consider the matters which 
the Legislature itself would have considered if application had 
been made to it for a special Act; and I can imagine no reason for 
requiring the approval of the Hoard if what I have said I take to 
l>e its functions arc not its true functions.

There are to lie found on the statute-book many cases in which 
provision is made that, as a condition to effective action, the 
assent of the Lieutenant-Governor in Council is required, and 
there were many more before the passing of the Municipal Act 
of 1913. By tliat Act, in many, if not all, of the cases where under 
foi nier Municipal Acts the assent of the Lieutenant-Governor 
in Council was required, the Hoard was suletituted for the Liou-
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tonant-Governor in Council, and it is a reasonable inference that 
it was intended that it should exercise its powers as the Lieutenant- 
Governor in Council w ould liave exercised his.

In later years the Legislature has l>een careful to safeguard 
the public interests in matters of railway, telephone, and other 
franchises, and it is impossible for me to conceive that it un
intended that, as would be the effect of adopting the appellants 
contention, the Board is powerless to do more than when an 
agreement is presented for approval to approve of it or at the most 
to determine only whether the agreement was a fair one to tin 
parties affected by it.

In my view, the cases eited by the appellants’ counsel have no 
application. They all deal with powers very different from those 
which are conferred upon the Board, and in some of them tin 
decisions proceeded upon the ground that the body whose action 
was in question had exceeded the powers which had been con
ferred upon it.

Regina v. Seucastk-on-Tyne Corporation (1889), 60 L.T. 0611. 
is a typical case illustrating this. In that case it was provided I >v 
legislation that persons who intended to erect new buildings 
or to alter or enlarge existing ones should give notice in writing of 
their intention, and leave at the same time at the surveyor's 
office a drawing of the front elevation and other information 
specified in the Act, and that the corporation should approve nr 
disapprove of the intended new building within 28 days. Tl e 
plans were disapproved on the ground that a dwelling-house of 
the nature and character intended to tie erected would be unsuit
able to the locality, although the plans did not disclose any breach 
of any by-law or statute relating to new buildings. What was 
decided was that (p. 966) the legislation was "framed in the 
interest of the building owner for the purpose of limiting the time 
within which the corporation must determine whether or rot the 
plans, drawings, and descriptions shew an intended building 
which, when erected in accordance with them, will not infringe 
any of the regulations contained in the Act or the by-laws."

The mere statement of the case which the Court dealt with 
shews that there is no similarity in the scope of the powers con
ferred upon the corporation and those conferred on the Board.
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In my view, the discretion of the Hoard is absolute, subject 
only to review by the Lieutenant-Governor in Council under 
see. 47 of the Ontario Railway and Municipal Hoard Act.

If the action of the Hoard were ojien to review by this 
Court, my conclusion would be that it has not l>ecn shewn that 
its discretion was exercised wrongly or upon a misapprehension 
of the 'facts, or that the grounds upon which it proceeded were 
not such as it was entitled to take into consideration in determining 
whether to give or to withhold the approval applied for.

There remains to be considered the question as to the failure 
to afford the appellants an op|K>rtunity to be heard by the Hoard 
itself before a decision was reached.

Vnder the provisions of sec. 9 of the Ontario Railway and 
Municipal Hoard Act, the Hoard authorised its Chairman to 
report to the Board upon the applications. Acting on this 
authority, the Chairman held an inquiry, which the parties 
attended and at which they were heard and evidence was taken, 
and he reported to the Board what had l)een done and the con
clusion to which he had come. The Hoard, after the reading of 
the report and some explanations by the Chairman, came to the 
conclusion that approval should be withheld. It does not appear 
that any application to l>e heard before the Board was made by 
the appellants, nor did they apply to the Hoard under sec. 25 
of the Ontario Railway and Municipal Board Act to review, 
rescind, change, alter, or vary its decision or order.

I am not satisfied that the Board was not warranted in taking 
the course which it adopted.

Section 9 provides that the report made to it “may be adopted 
as the order of the Board, or otherwise dealt with as to the Board 
seems proper.”

This language is, I tliink, wide enough to warrant the Hoard, 
where evidence has been taken and the parties concerned have 
l>een fully heard, in acting upon the report without bringing 
the parties before it again. The concluding words of the section 
which I have quoted appear to me to support that view, and to 
leave it to the judgment of the Board whether to act upon the 
report or to have the question in dispute discussed liefore the 
Board.
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No useful purpose would be served by allowing the appeal 
on this ground; it would mean either that proceedings must lie 
begun de novo or at least that the appellants would be given an 
opportunity to be heard by the Hoard with doubtless a similar 
order to that nowr in appeal being made. In view of this and 
the apparent acquiescence by the appellants in the course taken 
by the Hoard and their failure to apply under sec. 25, I would 
disallow the objection on this ground, and I would dismiss the 
appeal with costs.

Since the foregoing was written, the report of a late English 
case has come to hand, Rex v. Inspector of Leman Street Polio 
Station (1920], 3 K.H. 72. The question was as to the necessity 
of the Home Secretary holding an inquiry before making an 
order for the deportation of an alien on the ground that “he 
deems it to be conducive to the public good,” and that in exercising 
this power, which was conferred by art. 12 (1) of the Aliens 
Order, 1919, the Home Secretary was not acting as a judicial 
tribunal but as an executive officer. In delivering the judgment 
of the Court the Lord Chief Justice said (p. 78):—

“Turning .... to the statute .... and the order, 1 have 
no doubt that it is not for us to pronounce whether the making 
of the order is or is not conducive to the public good. Parlia
ment has expressly empowered the Secretary of State as an 
executive officer to make these orders, and has imposed no 
conditions.”

Tills case is, I think, analogous to the case at Bar, and supports 
the conclusion to which I have come.

Maclaren, J.A.:—I agree with the Chief Justice in the dis
missal of tliis appeal. In addition to what he has said, I would 
call attention to the limited nature of the appeal. When appli
cation was being made to this Court, under sec. 48 of the Railway 
and Municipal Board Act, for leave to appeal, the appellants' 
counsel sought to introduce questions of fact and evidence as 
well as questions of law; but in granting leave it was ordered that 
“the appeal should lie limited to questions of law arising on tin 
following points: (1) that the application was not heard or deter
mined by the Board in accordance with the requirements of the 
Ontario Railway and Municipal Board Act; (2) that there was
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error of law in this, that, on the facts and evidence tiefore it, the 
Board should not have withheld its approval of the agreement 
of sale."

Directions were given to the appellants' counsel to put in 
those j«riions of the report of proceedings and evidence on which 
he relied to establish the charges of the exclusion of material 
evidence as to value and the want of jurisdiction. In compliance 
with this, the appellants put in what purported to lie an extract 
from the report of the proceedings and evidence as taken down 
by the stenographer. After the formal heading, the following 
appears:—

“13th February, 1920,
“Alex. Mcl-eish, sworn:

“To Mr. Wegenast :
“Q. You arc not making an offer to sell the |k>1cs at that rate? 

A. No, but I can put in evidence in the l>ox right here to-day at 
that price; a deal was closed to-day at that price.

“The Chairman : We are not going into the values. Of 
course, if there is any modus by which a settlement can lie reached, 
the Board is quite willing, but it must l>e open and alovc lioard, 
and of course with the consent of all parties who would lie com
mitted to it, and I don’t sec how we can get the consent of all 
these petitioners.”

The foregoing is the whole of the evidence which the appellants 
put in, in support of their complaint as to the exclusion of material 
evidence as to value. No other part of the report of the proceed
ings was put in.

It is difficult to imagine of what value the admission of evi
dence as to the sale of a lot of new telephone poles on the 13th Feb
ruary, 1920, would have upon the value of the poles of 10 to 12 years 
of age included in the two sales in question here. It appears 
from the report of the Chairman, which was adopted by the 
Board, that he did not consider that the transaction was to be 
looked at in the light of the possible value of any of the minor 
elements or materials of the plant, taken separately; but rather 
as to the whole undertaking as a going concern, and he came 
to the conclusion that the undertaking was altogether too heavy 
a burden for the two municipalities, and in this the Board agreed 
with him.
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When the counsel for the appellants was making his application 
to this Court for leave to appeal and making complaint as to his 
not having had a full opportunity of presenting his case, he was 
answered by the opposing counsel that the respondents had 
not called a single witness, and tliat the Chairman had offered 
to adjourn to a future day in Toronto, or that he might if he 
preferred put in a written argument, and in liis reply he did not 
controvert this statement.

In my opinion, the Chairman and the Board acted throughout 
in accordance with the rcquirments of the statute.

Magee, J. A.:—I agree that in the circumstances the discretion 
exercised by the Ontario Railway and Municipal Board in with
holding approval of the sale should not be interfered with. 1 
am not without doubt as to the propriety of tlie Board acting without 
again hearing the parties in adopting the report and conclusions 
of the Chairman after he alone liad heard the parties and their 
evidence.

FEnavsoN, J.A. (dissenting):—The appellants complain that 
the Railway and Municipal Board did not hear and determine 
the applications on which the order appealed from was made, in 
tliat only the Chairman of the Board heard the parties, and in 
that he refused to hear evidence of value, notwithstanding which 
refusal he reported to the Board, and the Board acted on his 
report, that the contracts for which the Board's approval was 
asked were improvident contracts, in that the price to lie paid 
for the appellants’ telephone system was too high.

The material liefore us supports the appellants' statement 
and complaints ; and, as I view it, the question is, should the Board, 
on an application for its approval of a contract for the purchase 
and sale of a telephone system (Ontario Telephone Act. 8 <ico. 
V. ch. 31, secs. 24 and 87), hear the parties and consider such 
relevant evidence in argument as the parties submit, or has the 
Board full power to act according to its own wisdom without 
hearing, considering, or weighing such arguments and evidence 
as would appear to be relevant to the issue to be determined?

If the Board, in exercising the poweis conferred by secs. 24 
and 87 of the Telephone Act, does not art as a judicial tribunal 
or in a judicial capacity, but as executive officers of the <io\ mi
ment, the statute may have conferred upon the Board power and
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authority to act according to its own wisdom and information 
without regard to the representations, evidence, and arguments 
of tlie parties: Hex v. Inspector of Leman Street Police Station, 
[1920] 3 K.B. 72. If, on the other hand, the Hoard, in exercising 
the powers conferred upon it by these sections, is act ingin a judicial 
or quasi-judicial capacity, and in determining the question for 
its consideration is exercising a judicial discretion, then I think 
the reasoning of the judgment in the Leman ease (supra) supports 
the view that the Hoard ought to hear the parties, and act on 
evidence, and should not reject or refuse to hear or consider 
relevant evidence and argument.

The Hoard did not purport to act without hearing the parties; 
but, on the argument of this appeal, it was sought to support 
the Chairman's refusal to hear the relevant evidence as to value 
and the failure of the Hoard, rather than the Chairman thereof, 
to hear the parties, on the ground that no hearing was necessary.

I have had the advantage of perusing and considering the 
opinion of my Lord the Chief Justice; but, with respect, I am 
unable to adopt the view that the legislature intended to confer 
or has by expiess enactment conferred upon the Ontario Railway 
and Municipal Hoard the absolute, autocratic legislative powers, 
]>o88es8ed by the legislature, of limiting oi destroying the rights 
of a person or corporation to contract freely, without evidence, 
without hearing the parties, and without regard to the equities 
and rights of the matter. It may well Ik* that the legislature 
intended that the approval of the Boar'1 should lie substituted 
for the approval of the Crown, acting through the Legislature, or 
acting by and on the advice of the Executive Council or by and 
on the advice of executive officers of the Government; but it does 
not follow that it was intended that the Hoard could act without 
healing the parties, as the Crown and Legislature might have 
done, and a careful perusal of the Ontario Railway and Municipal 
Hoard Act, R.S.O. 1914, ch. 186, and particularly the sections 
of the Act providing for hearings, notice to parties, inquiry, 
taking of evidence, ami appeal, has led me to the conclusion that 
the Legislature intended and enacted tliat before acting the 
Board shall inquire and give every party whose rights are being 
dealt with, an opportunity of being heard.
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To my mind, Lord I.orebum in Board of Education v. Rice, 
[1911] A.0. 179, at p. 182, fairly and accurately enunciated the 
principles which should govern this Board in the performance of 
its duties and in the exercise of its powers, when acting under 
or pursuant to secs. 24 and 87 of the Telephone Act. I-ord 
Lorebum says:—

“Comparatively recent statutes have extended, if they have 
not originated, the practice of imposing upon departments or 
officers of State the duty of deciding or determining questions of 
various kinds. In the present instance, as in many others, what 
comes for determination is sometimes a matter to be settled by 
discretion, involving no law. It will, I suppose, usually be of 
an administrative kind; but sometimes it will involve matter of 
law as well as matter of fact, or even depend upon matter of 
law alone. In such cases the Board of Education will have to 
ascertain the law and also to ascertain the facts. I need not 
add that in doing either they must act in good faith and fairly 
listen to both sides, for that is a duty lying upon every one who 
decides anything. But I do not think they are bound to treat 
such a question as though it were a trial. They have no power 
to administer an oath, and need not examine witnesses. They 
can obtain information in any way they think best, always giving 
a fair opportunity to those who are parties in the controversy 
for correcting or contradicting any relevant statement prejudicial 
to their view.”

It may lie that the Board was in possession of facts and infor
mation which enabled it to conclude that the price which the 
respondent municipalities proposed to pay for the telephone 
systems of the appellant company was too high; but that does not, 
it seems to me, justify the Board in its refusal to admit the appel
lants' evidence and argument, or justify the Board acting on 
evidence or information which it did not disclose to the appellants, 
and which evidence and information they were not afforded a 
fair opportunity to correct or contradict.

For these reasons, I am of opinion that the Board, in consider
ing and acting on evidence not disclosed and in refusing to hear 
and consider the appellants’ relevant evidence and argument, 
acted erroneously and on a mistaken assumption of jurisdiction, 
and, by thus acting on a wrong construction of the Act, have
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not exorcised the real discretion given to them by the Act: and 
that the appeal should lie allowed and the matter referred hack 
to the Hoard for reconsideration in the light of such further 
relevant evidence as the appellants shall see fit to submit, and for 
determination after the appellants have had a fair opportunity 
of hearing, considering, correcting, and contradicting such infor
mation as the Board possesses and proposes to consider and 
act upon, but which may not have been given by the parties 
to the controversy, or disclosed to them. It may be that the 
approval of the Hoard is not necessary to the validity of the 
contract for which its approval was sought. The parties appear 
to have assumed that such approval was necessary, and I have 
dealt with the matter on that assumption, but I must not be 
taken to have reached any conclusion on the question, which, 
no doubt, will be considered in the litigation now pending in which 
the resjiondent municipalities are endeavouring to recover from 
the appellant, company the purchase-moneys paid under and 
pursuant to the contracts for which approval was sought and 
refused.

A ppcal dismissed.

HICKEY v. SPOLLEN.
Quebec Court of Review, Demers, Panneton and de Lorimitr, JJ. June 12,1920.

1. Taxes (§ V A—185)—Transfer of rights by heirs—Succession
DUTIES NOT PAID—ILLEGALITY OF TRANSFER.

A transfer of their rights bv the heirs of an inheritance while the 
succession duties remain unpaid is illegal and will he set aside.

2. Attachment (§ III C—58)—Return of goods or payment of owner’s
VALUATION.

A defendant who is sued by way of attachment, must either return the 
goods attached or pay the price at which the owner values them if this 
is a reasonable valuation.

Appeal from the judgment of the Superior Court in an action 
to set aside a transfer and to recover back certain goods. Reversed.

The judgment of the Superior Court, which is set aside, was 
given by Chauvin, J., on December 10, 1919.

The plaintiff, Edward Hickey, states that he is one of the 
legal heirs of Mrs. Julia Hickey, who died intestate about March 
8, 1918, and the plaintiff, Andrew Knox, states that he is subro
gated to the rights of other heirs under deeds of transfer dated
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June 4, 1918; that, as legal heirs, they claim the property of the 
inheritance which is in the defendant’s possession, consisting 
of certain goods and animals and a sum of $1,500, which was given 
to the said Julia Hickey by her marriage contract with the late 
James Brown, and which was payable one month after the death 
of the said James Brown, which occurred on March 8, 1918, 
some hours before the death of Mrs. J. Hickey.

The defendants plead, in substance, that no declaration of death 
was made or registered after the death of Mrs. Hickey, and that 
the succession duties payable upon the property have never lx-en 
paid, and that for these reasons the transfère granted to the plain
tiff, A. Knox, by some heirs are invalid, and give him no title; 
that the defendants are ready, as they have always been, to return 
to the legal heirs, or their representatives, on their request, the 
goods which are included in the inheritance of the late Mrs. 
Julia Hickey; that, as to the sum of $1,500, the share of the 
defendant amounting to $250, they deposit it with interest and 
the costs of the present action for the said amount, reserving the 
right to make up the amount if insufficient, and ask for the dis
missal of the action as to the balance.

The Superior Court maintained the action in part by the 
following judgment:—

Considering that the succession duties upon the property of Mrs. Julia 
Hickey have not been paid, and that for that reason the transfers to Andrew 
Knox, one of the plaintiffs, by Mrs. Elizabeth Hickey, Mrs. Theresa Hickey 
and John Hickey, arc null and void, and confer no title on him; that the 
plaintiff, Edward Hickey, being one of the co-heirs of Mrs. Julia Hickey, 
his sister, is entitled to his share of the sum of $1,500, a portion of the inherit
ance of his said sister, namely $250, and also in the personal properly left to 
him by the will of the late James Brown, and which were in the possession of 
the latter and of Mrs. Julia Hickey at the time of their death, and which 
consisted, according to the evidence, in a cow worth $25, a carriage rolie 
worth 50 cents, and furniture worth $7; that no demand was made upon, or 
proceedings taken against the defendants by the heirs of Mrs. Julia Hickey 
to regain possession of the goods claimed by the defendants, and that the 
defendants declare that they are ready and have always been ready to return 
them and to place them at the disposal of the heirs or their representative*.

The Court notes on the record the offer of the defendants to return to the 
legal heirs of Mrs. Julia Hickey the personal property forming part of the 
inheritance, and of the offer and deposit of the sum of $250, with interest and 
costs, the latter to be made up to the necessary amount :
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Declares the said offers to be good, valid and sufficient, and authorizes 
the plaintiff, Edward Hickey, to take and receive the said sum of $250 upon 
his signing the certificate or receipt Ex. “A” produced by the defendants 
with their defence; maintains the action of the plaintiff, Edward Hickey, 
with costs to that extent and dismisses it as to the rest with costs against the 
plaintiff, Andrew Knox.

A. McConnell, for plaintiff; T. P. Foran, K.C., for defendant.
J VDGMENT—Considering that the succession duties on the 

goods of Mrs. Julia Hickey have not been paid and that therefore 
the transfers to Andrew Knox, one of the plaintiffs, by Mrs. 
Elizabeth Hickey and Mrs. Theresa Hickey are null and void and 
confer no title on him; that the plaintiff, Edward Hickey, being 
one of the co-heirs of Mrs. Julia Hickey, his sister, is entitled to 
his share of the sum of $1,500 which forms part of the inheritance 
of his said sister, namely, $2.50, and also in the personal property 
which was left to the latter by the will of the late James Brown; 
that the defendants have not denied by their plea that they were 
in possession of a buggy; that their offer to return the goods 
which they might be in possession of was then insufficient; that, 
moreover, such offer was not accompanied with an offer to return 
to the plaintiffs their share of the harness, $7, which they had 
illegally sold; that the plaintiff, as joint owner, has the right to 
claim these goods from the defendants who are not heirs; that they 
admitted at the healing that they were in possession of a carriage 
robe; that it is proved that, at the time of his death, Brown had 
in his possession a yearling cow; that the admission in the plea 
was therefore insufficient, likewise upon these facts; that the 
defendants, admitting that they are in ]w>ssession of the greater 
part of the goods claimed, arc bound to return them or to pay the 
value which the plaintiffs ask, when the valuation made by them 
appeals reasonable; that a defendant sued by wav of attachment 
and who detains the g<x>ds cannot be allowed to keep them by 
merely paying the value which he places on them; that the cow- 
claimed, according to the evidence, is worth more than $35, and 
that if the defendants wish to keep it they must pay the value 
claimed by Hickey and fixed by the witness Knox; that the 
yearling cow was worth the amount claimed in the suit, namely, 
$25; that the defendants have not denied that they were 
in possession of a buggy worth $40: that the defendants U»ing in
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possession of a carriage robe valued by the plaintiff at $10, must 
return the robe or pay the value asked; that it is the same with 
regard to all the goods which furnished the room of the said Mrs. 
Brown at the time of her death, which are valued at $40; that 
seeing that the harness was sold by the defendants for $7, and 
that the plaintiffs have not proved that it was worth more, the 
claim of the plaintiff must be reduced to this amount.

Reverses the judgment appealed from with costs, and proceeding 
to give the judgment which the Superior Court should have given, 
condemns the defendants to return to the plaintiff Hickey within 
15 davs after judgment, the cow worth $70, the yearling worth 
$25, the buggy worth $40, the carriage robe worth $10, and all 
the goods furnishing the room of the said Mrs. Brown, worth 
$40, or else to pay to the plaintiff the sum of $251.66, including 
therein the share of the plaintiff in the harness sold, with interest 
from July 18, 1918, and costs and dismisses in its entirety the 
claim of the plaintiff Knox, reserving his remedy.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in Superior and Appellate 

Courts without written opinion» or upon short memorandum 
decisions and of selected Cases.

REX v. WAH KEE.
Alberta Supreme Court, Walsh, J. October, 1920.

Municipal corporations (§ II C—112)—Early cloning by-law 
—Commercial business—Laundnj not included.] —Motion to quash 
a conviction under the Edmonton early closing by-law on the 
ground that a laundry is not within the by-law. Motion granted.

G. B. O'Connor, K.C., for applicant; J. C. F. Boum, K.C., 
contra.

Walsh, J. :—Section 239 (6) of the Edmonton ( 'barter enacts that 
“all stores, shops and places doing a commercial or other business, 
except such as the Council may exempt, shall be closed at six 
o’clock in the afternoon of every eek day.” The defendant 
being a laundryman has been convie . d of a breach of this section. 
He moves to quash this conviction upon the sole ground that a 
laundry is not within the section.

A laundry certainly is neither a store nor a shop. I think 
that it is not a place doing a commercial or other business. I read 
the word “commercial” in the sense of relating to commerce 
partly on the ejusdem generis principle and partly liecausc that 
is its ordinary and generally understood meaning. I do not think 
that it would occur to very many people that a man whose occupa
tion is that of washing other people’s dirty linen is carrying on a 
commercial business. The word “commercial” conveys to the 
mind the idea of dealing or trading in some article of commerce 
and that idea is strengthened here by the words “commercial 

. business” being linked up with the words stores and 
shops. In a sense of course every business which has profit for 
its object and which of them has not, is a commercial business, 
but how absurd it would be for instance to call a boot-black’s 
stand a commercial business. Yet he cleans one’s boots just as a 
laundryman cleans his shirts. If a laundry is not a commercial 
business is it an “other” one? If it is a business at all as it 
certainly is and it is not a commercial one it must be an “other”

ALTA.
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one if the Legislature meant to bring within the section not only 
every business of a commercial character but also every business 
not of that character. I do not think that is the meaning of these 
words at all. If such is their meaning the words “a commercial or 
other” are mere surplusage which mean nothing and the section 
would have made much easier and more intelligent reading without 
them for then it would have lead that all stores, shops and places 
doing business must close at the named hour. Every one, even a 
( 'hinese laundryman, could understand that. It is quite evident 
that the legislature meant to confine the application of this section 
to certain classes of business places, otherwise the reference to 
places doing a commercial business would never have appeared 
in it. On the ejwtdem generis doctrine rod viewing broadly the 
general scheme of the section I think that the “other” business 
referred to is one that is akin to or of the same type as a com
mercial business and so it does not include a laundry.

If the opinion that I am giving effect to is wrong I think it 
must follow that every business in the city which is open to the 
public and is established for gain (such as the hotels, the restaur
ants, the theatres and the offices of the doctors and lawyers) is 
within the section for it is either doing a commercial business in 
the same sense that a laundry is or it is doing a business which 
is not commercial and therefore is doing an “other” business. 
That the Legislature did not mean this is shewn by the fact that 
at the same time that sec. 239 (6) was passed see. 239 (o) was 
enacted providing for a weekly half holiday and it was made so 
broad as to include “all or any class or classes of places wherein 
any business, trade, profession, calling, occupation or means of 
livelihood is carried on.” In the face of language so broad and 
comprehensive as this it is impossible for me to extend the restricted 
language of sec. 239 (1) which immediately follows it to cover the 
class to which this applicant lielongs.

The conviction is quashed. No costs.
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REX v. HUGHES.
Alberta Supreme Court, Walsh, J. Novemlttr 27, 1920.

Evidence (§ VIII—672)—Wrongfully obtained—Impi w 
admission—Criminal trial.]—Motion to quash a conviction tor 
theft on the ground of improper admission of evidence. Con
viction quashed.

}f. M. Porter, for motion ; W. H. Sellers, for Attorney-General.
Walsh, J.:—As I read the evidence of the constable he swore 

to two separate and distinct occasions on which the accused 
spoke to him about the robe; of the theft of which he has been 
convicted. The first of these occasions was, when the constable 
stopped him on the street and questioned him about the robe. 
I can see nothing objectionable in the admission of this evidence 
1 leenuse (1) the defendant was not then under arrest and (2) 
the answers given by him to the constable’s questions did not 
amount to a confession of guilt but on the contrary were a denial 
of it. Her v. Hurd (1913), 10 D.L.R. 475, 6 Alta. L.R. 112, 21 
Can. Cr. Cas. 98. The second of these occasions was after his 
arrest. The record is rather obscure as to this. All that there 
is cm the subject is to be found in the following excerpt from the 
constable’s evidence, “And I did not believe his story’’ (referring 
to the story told him on the street) “and I brought him down and 
he said he stole it from a car, etc.” The only meaning that I 
can take from this is that disbelieving the defendant’s first story 
the «unstable took him to the |xilice station and secured this 
confession from him. He was then virtually if not actually under 
arrest and no statement made by him should have been received 
in evidence until its voluntary character was satisfactorily estab
lished. There is absolutely nothing in the record to shewr that 
this htateinent was voluntarily made by the accused and it there
fore was improperly admitted. The only admissible evidence 
that there was before the magistrate at the close of the case for 
the prosecution was that given by the constable as to the state
ments of the accused on the street (for the constable was the 
only witness called for the Crown in opening) and that as I have 
said was a denial and not an admission of guilt. The accused 
should, in my opinion, have been discharged then.

He, however, gave evidence himself and placed two other 
witnesses on the stand in his liehalf. If there was to lie found in

ALTA.
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the evidence of himself and his witnesses enough to supply the 
defects in the Crown’s ease and thereby establish his guilt it 
could be taken advantage of by the Crown. That is not the case 
however. Then, in rebuttal, the prosecution, against the protest 
of the prisoner’s counsel, put on the stand the owner of the robe. 
His evidence was not rebuttal evidence at all. It was directed 
to the question of his ownership of the robe which up to that 
time had not been asserted, much less proved, and to the circum
stances under which he had left it where he last saw it. This 
would have been perfectly admissible in proof of the charge but 
was inadmissible in reply. Being of the opinion that the only 
evidence upon which the conviction could be founded was im
properly admitted and therefore that there was no evidence to 
justify it I must quash the conviction and on 1er the discharge 
of the accused from the custody in which he is held under it. 
There will be no costs of the motion and the magistrate and all 
others acting under his conviction and the Warrant issued thereon 
will have the usual protection.

POTTER ▼. LANDEN.
Albert a Supreme Court, Walsh, J. November £.1, I9£0.

Brokers (§ II B—10)—Sale of real estate—Agent acting for 
purchaser—Contract for services not in writing—Alta. Stats. J90(i, 
ch. 27—Construction—Application.)—Action to recover payment 
for services in connection with the purchase of real estate, the 
plaintiff acting for the purchaser in the transaction. Affirmed, 
ante p. 668.

A. II. Clarke, K.C., for plaintiff.
A. Macleod Sinclair, K.C., and J. W. Hugill, for defendants.
Walsh, J.:—The plaintiff sues to recover from the defendants 

payment for his services rendered to them in the purchase of land 
in Alberta. I am asked to dispose of a question of law which lms 
l>cen raised by the defendants at the outset of the litigation, 
namely, whether or not ch. 27 of the Alberta Statutes 1906 [an 
Act to prevent Frauds and Perjuries in relation to Sales of Heal 
Property], applies to such a claim.

This statute provides that no action shall be brought w herd y 
to charge any person “for services rendered in connection with the 
sale of any land,” unless the contract upon which recovery is sought
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or some note or memorandum thereof is in writing signed by the 
defendant or his agent. In my judgment this statute does not 
apply to this caw. The eervUvs for which the plaintiff claims were 
rendered not in connection with the sale of the land but in con
nection with its purchase. One who acts for the vendor of land 
renders services in connection with the sale of it but one who acts 
for a purchaser renders services in connection with its purchase, 
though of course a sale by the owner is necessarily involved in 
every purchase. The Act only applies in favour of the person to 
whom the services were rendered. Heaton v. Flatcr (1914), 1G 
D.L.R. 78, 8 Alta. L.R. 21. Karrar v. Schubert (1914), 19 D.L.H. 
804, 8 Alta. L.R. 21 at 23, and the services rendered to those 
defendants consisted in the acquisition of this land for them. 
This view of the Act is emphasised by the amendment by see. 38, 
oh. 4, 10 (îeo. V. 1920 (Alta.), which extends relief in certain 
circumstances to an agent who has sold Jands. The scope of this 
amendment is a plain indication to me of the mind of the legis
lature on the subject for I uni quite sure that if the original Act 
was intended to apply to an agent of the purchaser the same relief 
would have been given to him by this amendment in parallel 
circumstances as is thereby afforded the agent of the vendor. 
The whole scheme of the Act from its title down to the al>ove 
amendment is to protect an owner of land against liability to one 
who claims to have sold it for him and this is what I think Stuart, J., 
referred to in Heaton v. Flatcr, 16 D.L.R. at 78, as “the well-known 
evil which this statute was intended to remedy.”

My judgment upon this point is therefore in favour of the 
plaintiff to whom the costs of this motion will be costs in the cause.

Judgment accordingly.

JOHNSON v. RICE.

A'brta Supreme Court, Appellate Division, liar ivy, C.J., Stuart and hr*, JJ. 
December 9, I9il).

( Garnishment (§ 1 A—5)—Action for damages—Counterclaim 
by defendant for rent—Garnishee summons by defendant attaching 
moneys owing to plaint iff-—Validity.]—Application to set aside a 
garnishee summons on the ground that such remedy is not open
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to a defendant who claims by way of counterclaim by reason of the 
wording of Rule 048 (Alta.) and that the affidavit in support of 
the garnishee summons is not sufficient. Application grants! on 
the second ground.

J. K. Paul, for api>ellnnt ; L. H. Fenerty, for respondent.
The judgment of the Court was delivered by
Ives, J. This i ■ an action in which the plaintiff seeks damages 

The defendant counterclaims for rent in a sum certain and obtained 
a garnishee summons attaching moneys allege! as owing to plaintiff.

Application was made to set aside the gamisht'e summons on 
the ground that such remedy was not open to a defendant who 
claims by counterclaim by reason of the wording of Rule 648 and 
the definition of the word “plaintiff” found in the Judicature 
Ordinance. The application was refused by Winter, D.C.J., and 
from his order the plaintiff by leave appeals.

Upon the issue I have set out I think the order was right. The 
stumbling block seems to lie in the hasty construction of the 
definition of the word “plaintiff” in sec. 2, sub-sec. 7, of the 
Judicature Ordinance. There it is said that

Plaintiff includes any person asking any relief (otherwise than by may of 
counterclaim as a defendant) against any other person by any form of pro
ceeding whether the same be taken by action ... or otherwise."

The definition in the English Judicature Act is the same as our* 
and as far back as 1878, Brett, L.J., in the case» of Winter field v 
Bradnum (1878), 3 Q.B.D. 324, said at 326: “A counterclaim i> 
sometimes a mere* set-off; sometimes it is in the nature of a cross
action; sometimes it is in respect of a wholly independent trans
action.” And these distinctions have clearly affected the con
struction of the word “plaintiff” when used in the Rules of Court, 
by the Judges in a line of cases down to the present time. The 
distinction is clearly to be apprehended in the recent case of A7 tr 
Fenix Compagnie etc. v. General Accident Fire and Life As*a. 
Corp., [1911] 2 K.B. 619.

This distinction is, I think, meant to be made by the words of 
the definition which I have underlined, viz., “as a defendant." 
In the present case the counterclaim is in the nature of a cros>- 
aetion and not a defence to the plaintiff’s claim. The defendant 
but takes advantage of the existence of proceedings instituted to 
have an independent claim of hers against the plaintiff litigated
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and ho avoids a “multiplicity of actions.” In such circumstances
I hold that she is a plaintiff within the meaning of Rule 648, 
Alberta Judicature Ordinance, 1914.

But the plaintiff urges another ground in sup|M>rt of his applica
tion, viz., that the affidavit in support of the garnishee summons is 
not sufficient. Upon an examination of the affidavit tiled I am 
utterly unable to understand how the clerk could determine at 
whose instance it was issued or to whom the deponent referred 
in the several paragraphs.

Raising a claim by counterclaim should occasion no difference 
or change in the style of cause unless a stranger is added. The 
affidavit here should have l>een styled the same as the statement of 
claim and have stated the indebtedness of the plaintiff to the 
defendant and the other facts required to be sworn to.

The summons issued should have retained the same style of 
cause and would have readily complied with Form C in effect by 
lieginning—“You are hereby notified that in an action commenced 
in this Court etc. . the defendant by her munterelaim
claims of the plaintiff the sum of etc.” There is no sanctity in a 
printed form and by using them in this instance the defendant 
is led to make absurd statements. Nor do I think the defects are 
such that the defendant should lx* permitted to remove, re-<lraft 
and re-swear it. Its appearance disclose absolute lack of care 
in its preparation and I am not prepared to countenance such 
careless practice. Mohr and M or kin v. Parka etc. Co. (1910),
3 Alta. L.R. 252.

No such affidavit as Rule 648 calls for has been .lied and hence 
no garnishee summons should have issued. In the result the 
appeal should lx; allowed and the garnishee summons set aside. 
Upon the issue mainly argued and relied upon, however, the 
appellant fails and I would therefore allow the appeal without 
costs. Appeal allowed.

ALTA.

8. C.

Re HODIfETT.*
Ontario Supreme Court, Holmested, Registrar in Hanlrujdcy, \oi<emtter 29, t **20.

Bankruptcy (§ I—7a)—Procedure under Bankruptcy Act, WHO 
—Filing of authorised assignment with Registrar—Necessity for— 
Sec. 11 and Rule 7—Time for filing—Certified copy—Affidarits— 

•See annotation; The Bankruptcy Act, 1920, 53 D.L.R. 135.
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Filing feet.]—Question submitted to the Registrar, on ls-lialf of 
the Canadian Credit Men’s Assoeiation, official trustees, whether 
or not an authorised assignment under the Bankruptcy Art, 1920, 
should be filed with the Registrar.

J. M. Bullen, for the applicants.
Holmehted, Registrar in Bankruptcy.—The Act and Rules 

are not explicit on the point, and the question seems to depend 
on what is the proper inference to be drawn from the Art and 
Rules as they stand. It is a necessary inference from what is 
stated in the Art and Rules that all assignments shall lie filed with 
the Registrar without delay after the making thereof : and this 
may be demonstrated by a caretul consideration of see. 11 and 
Rule 7.

However, I am unwilling to make any ruling, because the 
question of payment ( f fees to the officers (of whom I am one) is 
involved ; and I respectfully refer the question to the Judge in 
Bankruptcy, suggesting that not only the main question as to the 
necessity for filing assignments should be considered, but also: 
(1) the time for filing; (2) whether an original should be filed or 
whether a copy certified by the trustee would suffice (see see. 11 
(3), (8)) ; (3) whether the copies of the affidavits required by see. 
11 (11) and form 19 should also be filed; and (4) whether, if the 
affidavits and assignment should all be filed, a separate filing fee 
should be charged for each affidavit (see tariff item 13).

BRENNER v. AMERICAN METAL Co.*
Ontario Supreme Court, Latchford, J. December 10, 1910.

Bankruptcy (5 1—7a)—Assignment to authorised trustee under 
Bankruptcy Ad, 1920—Effect of—Sec. 10—u Propertyf’—Sec. 2 (dd i 
—Causes of action—Action for breach of contract—Leave to assigns 
to proceed with action begun before assignment—Con. Rule $00.)— 
Application by the plaintiff for an order that Osier Wade, an 
authorised trustee under the Bankruptcy Act, be permitted to 
proceed with this action, which was begun on November 6. 1920.

H. H. Shaver, for plaintiff.
G. R. Munnoch, for defendants.

•See Annotation, The Bankruptcy Act, 1930, 83 D.L.H. 13f>.
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I.atchfohd, J.:—When the plaintiff assigned on November 10, 
1020. the aetion became defective. It was not a personal action, 
but one founded on an alleged breach of contract.

Ily sec. 10 of the Bankruptcy Act, 1020, the assignment, lieing 
in proper form, vested in the trustee all the property of the assignor.

By see. 2 (dd), “property” includes “things in action . . . 
and every description of property, whether real or personal, 
movable or immovable, legal or equitable, and whether situate in 
Canada or elsewhere; also obligations, easements and every 
description of estate, interest and profit, present or future, vested 
or contingent, in, arising out of, or incident to property as aliovc 
defined.”

Vnder.a similar provision and definition in the English Bank
ruptcy Act, it has been held that ns a rule all the bankrupt's 
causes of action vest in the trustee. The exceptions are claims in 
respect of personal torts to the bankrupt and claims in rcs|>ect 
of injuries to his reputation: Yearly Practice, 1920, p. 221.

The present action does not fall within the exceptions stated, 
and the order authorising Wade to proceed should lie made : 
llule 300 (Supreme Court of Ontario, 1913).

The time for apjiearanee, or such other course as the defendants 
may lie advised to take, should be extended from the 13th to the 
20th December.

Costs in the cause.

SASKATCHEWAN LAND Co. v. HARVEY.
Smkulchctean King's Itrnrh, HigeUne, J. lie ranisr i, I9i0.

Brokers (§ II B—12)—Sale of land—Ileal estate agent's 
commission—Sufficiency of Action for commission on
the sale of a section of land. ,

P. M. Anderson, K.C., for plaintiff; H. G. If. Wilson, K.C., 
for defendant.

Bigelow, J.:—This is an action for commission on the sale 
of a section of land. William Starr (whose rights were assigned 
to plaintiff) was a real estate agent at Indian Head. In the spring 
of 1918 the defendant listed his farm for sale with Starr at *00 
an acre; *10,000 cash, balance 7%; and agreed to pay Starr a 
commission of *1 an acre. The listing is denied by defendant, 
but I think I must aeeept Starr’s evidence that it was so listed for 
several icasons:
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(a) In April, when Thorn]won and Lockerby railed on Starr, Starr gave 
them the price and other details, the same as defendant gave Thom|won 
after Thompson and defendant were introduced, (b) In April, 1918, on the 
same occasion, Lockerby saw what was probably the plaintiff's memo, of tin- 
listing containing the same terms, fc) Starr’s letter to A. D. Millar. February 
19th, 1918, giving the same particulars.

It is easy to suggest that plaintiff might have made this memo, 
without defendant’s consent, hut I cannot understand how he 
would get all the details, including the price and cash terms, 
exactly right, without plaintiff's knowledge and consent.

In April, 1918, Thompson called on Starr, who brought this 
land to Thompson's attention, and he would have taken Thompson 
out to see the land. He first telephoned defendant to set1 if he 
was at home, and defendant brought in his car to Indian Head. 
Starr then introduced Thompson to defendant, and the three 
of them went out to look at the property. No sale took place to 
Thompson at that time. Thompson bought other land near 
Balcarres. In the fall of 1918 defendant moved to British Colum
bia, and before that altered the listing with Starr to 875 an acre 
and subject to a lease.

Nothing further was done by any of the parties until Septeml er, 
1919, when Thompson returned to Indian Head and saw Starr 
and inquired if he had any farms for sale close to town. Starr 
mentioned the farm in question, and stated it was now 875 an 
acre, subject to a lease. Starr offered to write to defendant in 
British Columbia to see if it could lie bought for less, but Thomp
son said he would write himself. Thompson did write to defend
ant, who soon afterwards came to Indian Head and closed tin* 
side to Thompson at $70 an aero, with $15,000 cash.

Was this a special or a general listing? If it was a sj tviaI 
listing at $75 the defendant having afterwards sold to Thompson 
at $70, plaintiff wou'd not be entitled to succeed.

In Toulirin v. Millar (1887), 12 App. Cas. 740, Ixml Waisou 
said:

When a proprietor with a view of selling his estate goes to un agent and 
requests him to find a purchaser, naming at the same time the sum which lu
is willing to accept, that will constitute a general employment; ami should 
the estate be eventually sold to a purchaser introduced by the agent, the latter 
will be entitled to his commission, although the price paid should be less thin 
the sum named at the time the employment was given. The mention of » 
specific sum prevents the agent from selling at a lower price without the pen- 
sent of his employer, but it is given merely as the basis of future negotiations, 
leaving the a-tual price to be settled in the course of these negotiations
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See also Hurchell V. Courie, (1010) AX'. 614. Wright V. Smith 
and Xetson (1919), 49 D.I..R. 408, 12 S.L.R. 491, I.amont, J., 
at p. 411,says:

A “general employment" means that the understanding, express or 
implied, between the parties is. that if the agent procures a purchaser who is 
willing to buy at a price and upon terms which the vendor is willing to accept, 
the agent shall be entitled to his commission, the price and terms specified in 
the listing being considered simply as a basis of negotiations. See Duff. J.. 
in Straltur, v. Yachon (1011), 44 Can. S.C.It. 395.

On his examination for discovery defendant said:
Q. Well, at that time you Would have been prepared to pay Mr. Starr 

a commission if the side had gone through on terms satisfactory to you? 
A. If that sale hail gone through I certainly would have. (j. Whether it had 
been $60 an acre or $70 an acre? A. 1 would have paid him a commission if 
that sale hail gone through, (j. That $00 was simply mentioned by you as a 
basis for negotiations? A. That was what I was asking for the place at that 
time. Q. But it was not your final figure? A. No. Q. If Mr. Starr had 
procured a purchaser who was willing to buy the farm at any price suitable 
to you, you would have paid him his commission of $1 an acre? A. Yes.

I conclude then that this was a general listing.
I further find that Starr did find the purchaser, namely, one 

Thompson, who completed the sale with the defendant, and 
that Starr was the efficient cause of the sale. Stratton v. Yachon, 
44 Can. S.C.R. 395.

The defendant argues that as the first negotiations came to 
an end in April, 1918, and the side was not made until Octolier, 
1919, the plaintiff should not recover, and this would Ik* quite 
right if plaintiff had had nothing further to do with bringing the 
parties together in the fall of 1919. Herbert v. Hell (1912), 8 
D.L.R. 763, 6 S.L.R. 10; Philip v. Hauer (1907), 5 W.L.R. 187. 
But this case is different from the last two cited cases, in that 
Thompson saw Starr in SeptemlM»r, 1919, and Starr told him this 
farm was still for sale. Starr offered to write to defendant in 
British Columbia to see if it could lie bought for less than the 
listed price, $75, but Thompson said he would write himself. 
Thompson «lid write, and the correspondence résulte*! in a sale. 
It is true tliat Starr di<l not do very much on this «rasion, but 
I think it was the efficient cause of the sale, couplt*! with what 
he had done l>efore, namely intixxlueed the purchaser and shewed 
him the farm.

There will be judgment for the plaintiff for $640 and costs.
Judgment accordingly.

SASK. 
K. B.
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SASKATOON TOWNSITE Co. Ltd. t. PEEBLES.

Saskatchewan King's Bench, McKag, J. Xovcmher 18. I9i0.

Limitation of actions ($ II B—10)—Agreement for mit of 
land—Not under seal—Assignment—No acknowledgment of debt— 
Debt more than six years old~Volunteers and Reservists Relief Art, 
6 Geo. V. 1916 (Sask.), eh. 7— When applicable.]—Action for the 
I «lance of purchase money due on an agreement of sale of land.

F. G. Atkinson, for plaintiff ; H. Peebles, for defendant.
McKay, J.:-—This is an action for the balance of purchase 

money due on an agreement of sale of Lot 9, in Block 17, in the 
townsite of North Battleford, according to Plan No. B 1929.

The said agreement is in writing, but not under seal, and is 
dated March 12,1912, whereby A. B. Simpson and H. W. Detwilier 
agreed to sell the said lot to the defendant and R. D. Dobson. 
J. Shaw and J. E. Smith, for the sum of $3,000, and the said 
defendant and Dobson, Shaw and Smith jointly and severally 
agreed to pay to said Simpson and Detwiller the said sum of 
$3,(XX) as follows: The sum of $750 on March 12, 1912; $750 on 
September 12, 1912; $750 on March 12, 1913; $750 on September 
12,1913; with interest on the unpaid purchase money at the 
rate of 8% per annum.

The sa'd Simpson and Detwiller by assignment in writing dated 
October 31, 1919, assigned all moneys due owing or payable under 
said agreement, and all their right title and interest therein to 
the plaintiff, and caused the said lot to be transferred to the 
plaintiff.

The plaintiff claims there is still due the sum of $976.94 with 
interest thereon from December 2, 1919, at the rate of 8f - per 
annum.

When this case was called on for trial, the defendant was allowei 1 
on terms to plead the Statute of Limitations, being ch. 50 of the 
R.S.S. 1909, as a bar to the plaintiff’s action.

At the conclusion of the plaintiff's case, Mr. Walker, for 
defendant, moved for the dismissal of the plaintiff’s action on the 
ground that it was barred by the Statute of Limitations. I 
reserved judgment on this motion and heard the evidence for the 
defence.

SASK.

K. B.
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I find against the defendant on all the defences raised, except 
as to the action being barred, and proceed to deal with this defence.

The last payment made l»y the defendant or by anybody else 
was on September 12, 1913.

There is no acknowledgment of the alleged debt by defendant 
since the last payment made on September 12, 1913.

This action was commenced in December, 1919, more than 
6 years after the last payment.

The defendant admits that Robert Dobson, one of the pur
chasers in the agreement sued on, was on active service in the 
Canadian Expeditionary Force from the spring of 1915 to the 
slu ing of 1916.

Mr. Atkinson, for plaintiff, contends that the action is not 
barred, for two reasons:

1. That ns the plaii.i ff has a vendor’s lien on the land sold, see. 8 of 
37-38 Viet. eh. 57 (the Real Projierty Limitation Act, 1874) applies, and that, 
under said section, plaintiff has 12 years from the date of the last payment 
within which to bring his action. 2. That as Robert Dobson, one of the pur
chasers in the agreement sued on, was on active service overseas as a volunteer 
in the Canadian Expeditionary Force from the spring of 1915 to the spring 
of 1916, sees. 3 and 23 of 6 Geo. V. 1916 (Sask.) ch. 7, the Volunteers and 
Reservists Relief Act apply, and as the plaintiff's right to bring this action 
was susjiended for at least 1 year, the 6 years had not expired at the time the 
writ was issued in December, 1919.

This question was raised in Harne* v. Glenton, [1899] 1 Q.B. 
885. The head-note is as follows:

Where an action is brought to recover a simple contract debt, and the 
money sought to be recovered is charged on land, the period of limitation is 
that imposed by the Limitation Act, 1623, and has not been enlarged to 
twelve years by the Real Property Limitation Act, 1874.

This action \* brought on the promise to pay contained in the 
agreement of sale, which is a simple contract. It is not an action 
to enforce the vendor’s lien against the land agreed to l>e sold. 
The action, therefore, in my opinion, falls within sec. 1 of R.8.S. 
1909, ch. 50, which says that all actions of debt grounded upon 
any contract without specialty shall lx? commenced within 6 
years after the cause of action arose.

As to the second contention :
Sec. 2 of the Volunteers and Reservists Relief Act, 0 Geo. 

V. 1916 (Sask.), ch. 7, as amended by 7 Geo. V. 1917, ch. 34, 
sec. 48, provides that

SASK.

K. B.
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This Act in |>u8h«h1 only for the protection of the property ami intercuts 
held hand fide in their own right by iwreone who have joined or w ho may at 
any time hereafter join aa volunteers the forces raised by the Government of 
Canada for overseas sen-ice in the war now existing . . . ami its pro
visions shall apply to such person* exclusively.

When construing hoc. 3 of said Act, sec. 2 should be l>omo in 
mind, and although the language used in sec. 3 may be wide 
enough to prohibit the bringing of an action upon a personal 
covenant in any agreement for the sale of land made by a volun
teer, yet, in my opinion, in view of sec. 2 above in part quoted, 
such prohibition should t>e restricted to an action against the 
volunteer or an action that would affect his rights or interests, 
and not to all actions that may be brought u|»on such agreement. 
If the wide construction were to lie put u|>on this section as con
tended by plaintiff's counsel, then it would prohibit the bringing 
of an action even if the volunteer had eeasml to have any interest 
in the agreement or land.

The action in this case, in my view, could have been brought 
against the defendant at any time after default, as it dot's not 
affect the interest of the volunteer Dobson in the lam I or in any 
way prejudice his rights. It is purely a {lersonal action against 
the defendant Peebles.

I am therefore* of the opinion that secs. 3 and 23 of said Act 
do not apply.

The result is, that in my opinion the plaintiff’s claim against 
the defendant is barred, as it commenced this action more than 
6 years after the cause of action arose, and defendant is entitled 
to judgment dismissing the action. Hut in view of the order I 
made on Novemlier 11, 1920, allowing the amendment on which 
the defendant has succeeded, it will be without costs to defendant 
up to the amendment, and with costs to defendant after the 
amendment. There will be a right of set-off as to costs.

Judgment accordingly.

RHEINDHART v. PAUKSCHEN.
Snxkalrheuan King'a Bench, McKay, J. Nmember IS, 1920.

Conversion (§ I B—10)—Contract for sate of cattle and grazing 
leones—Purchaser to have privilege of cutting hay—Failure of 
I'endor to complete contract—Right of purchaser to hay cut by him.]— 
Action for alleged wrongful conversion of a quantity of hay.
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//. Olding, for defendant.
McKay, J.:—This is an action for the alleged wrongful con

version, and, in the alternative, wrongful detention by defendant 
of 200 tons of hay the property of plaintiff of the value of 8400.

The plaintiff claims a return of the hay or its value 1400 and 
damages.

The defence is a denial of all the allegations of the plaintiff 
and the trial proceeded as including a denial that the hay in 
question was the property of the plaintiff, and, if necessary, I 
would still allow the defendant to so amend his defence denying 
that the said hay was the property of the plaintiff but that it 
was the property of the defendant.

The defendant counterclaims for damages and the return 
of a wagon and team of horses or their value 8500.

It appears from the evidence that plaintiff and defendant 
are cattle ranchers.

The defendant was ranching and living in Allierta at the time 
he met plaintiff in June, 1919. The plaintiff was then ranching 
and living in the Reaver River district north-west of Rattleford 
in Saskatchewan. In June, 1919, the defendant, while looking 
over the Reaver River district for a ranching location, met the 
plaintiff and he says the plaintiff informed him that he had grazing 
leases for certain lands and some hay permits which he was willing 
to sell. They entered into negotiations with the result that 
plaintiff agreed to sell his grazing least's and hay permits, etc., 
to defendant, and defendant agreed to buy them for $1,500.

They started to go into Llovdininster to close the deal and 
put it into the form of a written agreement, and on the way 
plaintiff interviewed his son with the object of getting the son 
to winter his cattle, 00 head of cows and young cattle and 30 
calves, 90 head in all. The son declined to do so whereupon the 
plaintiff offered to sell the cattle to defendant and after some 
negotiations he agreed to buy them.

Plaintiff and defendant went into Lloydminster and they 
employed Dean, a solicitor in that town, to draw the agreement 
for the sale ami purchase of the leases, hay permits, cattle and 
good-will of the plaintiff. This agreement is dated and was 
signed by both parties on July 9, 1919, and was put in at the 
trial as Ex. A.

SASK. 
K. B



710 Dominion Law Reports. [55 D.L.R.

SASK.
K. B

The defendant delivered to the plaintiff as the cash payment 
of $500, a wagon and team valued at $500.

This agreement, Ex. A, amongst other things, states as follows:
Whereas the vendor alleges that he is the owner of the cattle hereinafter 

more imrticularly described and is entitled to the crazing leases and hay 
permits also hereinafter more particularly described. . . .

The purchase price of the said cattle, leases, etc., and the good-will shall 
be $6,480.00 (including the deposit of $500.00 above mentioned) : the balance 
of $5,980.00 to be paid in cash on or before the first day of November, A.D. 
1919. fh case the Purchaser exercises his right to purchase under this option, 
the Vendor agrees to give a Bill of Sale of the cattle free and clear of all incum
brances, assignments of the leases and to hand over the hay permits. The 
Purchaser shall be at liberty to proceed with the putting up of the hay under 
the permits this summer, but in case he fails to exercise the option the hay 
shall belong to the Vendor.

The grasing leases hereinbefore mentioned consist of the following: 
E H of 17-60-25 W. 3rd. Section 16-60-25 W. 3rd, and other lands mentioned 
in the agreement. The hay permits hereinbefore mentioned consist of the 
following: 8.E. of 29-60-25 W. 3rd and other lands mentioned in the agreement. 
Also included along with the good-will hereinbefore mentioned are the follow
ing: . The buildings on section 16, aforesaid.

After the agreement was signed the defendant returned to 
Alberta for his haying outfit which he brought to the premises 
agreed to be bought and started to cut the hay on the lands for 
which plaintiff claimed he had permits, the plaintiff giving him 
the receipts he received from the Dominion Lands Office at 
the time he paid for the permits, and which receipts had a dcscrii>- 
tion of said lands, and were given to the defendant in order that 
he mig.it know on what lands he could cut the hay. The nlaintiff 
also allowed the defendant to go into occupation of the buildings 
(log shacks) on said sec. 16, 1 icing part of the lands for which 
plaintiff claimed he had grazing lenses.

The defendant cut and put up the hay on the said lands 
until alxnjt the end of Septemlier, 1919, when he again returned 
to Allierta for the purpose of bringing down his cattle to the 
premises agreed to be Ixmght.

On the way down from Alberta with his cattle, the defendant 
left his cattle wdth his men to bring them on and he came ahead 
so as to get to the plaintiff’s ranch by November 1, 1919, and take 
over the cattle and leases, etc., and pay the balance of the pur
chase money to the plaintiff. The defendant first went to Lloyd- 
minster and not finding the plaintiff there, he hired a driver and
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livery team to take him to the plaintiff’s ranch. The defendant 
arrived at see. 16 about midnight of October 31, 1919, but did 
not find the plaintiff there. Next morning defendant drove over 
to the plaintiff’s summer camp at Beaver River, the place where 
plaintiff was living at the time the agreement in question herein 
was made, where he arrived l>efore 12 o’clock November 1, 1919, 
but did not find piaintiff then1. Defendant then returned to 
sec. 16, and on his way there between 1 and 3t>'clock p.m. met 
the plaintiff. Defendant informed plaintiff he had been looking 
for him, and had the balance of the purchase money, and asked 
him where the cattle were, and had he the assignment of the 
leases, to which the plaintiff replied that part of the cattle were 
south and part- north of Beaver River and that he hail not the 
grazing leases, all he had were applications for the same.

In my opinion, what the plaintiff agreed to sell and what 
defendant agreed to buy were grazing leases granted by the 
Dominion Government, not the mere application for the same», 
as plaintiff contends.

The plaintiff did not have any grazing leases on November 
1, 1919, when the time arrived to complete the sale ami purchase 
and the evidenee shews that, he could not get the leases for the 
lands in question, as there was another application besides his, 
and the grazing leases for these lands were given to a returned 
soldier.

I find that the defendant was ready with the balance of the 
purchase money to pay same to plaintiff, provided the plaintiff 
delivered to him the cattle and the assignment of grazing leases 
as called for by the agreement. Plaintiff had no grazing lease 
and could not deliver same, and the defendant was justified in 
refusing to take the cattle without the grazing leases.

The defendant had the right under the agreement to put 
up the hay under plaintiff’s permits, and this hay was to l>ecomo 
the property of plaintiff only in case defendant failed “to exercise 
the option.” The defendant was ready ami willing to exercise the 
option within the time called for by the agreement. The agree
ment does not name the place where the payment was to be made, 
and defendant before noon of November 1, 1919, was at Dean’s 
office in Lloydminster, at the Mudie Lake ranch on sec. 16, on 
October 31, and November 1, 1919, ami at the plaintiff’s summer

SASK.
KB
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rump at Beaver River on November 1, 1919, Indore 12 noon, 
ready to pay over the money if plaintiff fulfilled his part. But 
plaintiff was in default in not having the grazing least's to give 
to defendant, and he cannot take advantage of his own wrong.

In my opinion, then, the hay in question was the property 
of the defendant, and the plaintiff’s action must be dismissed 
with costs.

As to the counterclaim :
The evidence shews that after the default of the plaintiff 

to complete the agreement (Ex. A), the defendant eontinued 
to remain in that district. There is no evidence* that he had to 
move elsewhere*, or that he was put to any costs by reason of 
the default of the plaintiff, except that the defendant eiid say he 
was moving from Mudie lake ranch to Township 63, Range 3, 
West of 3, about 40 miles by road, and that it would cost him 
$700 to move there. But he does not claim damages for those* 
expenses.

The expenses for which he claims were incurred in coming from 
his Alberta location to the premise's agreed to Ik* bought, and he 
ap|x*ars to have intendeel to come to that di ‘net anyway before* 
he met plaintiff. Under these circumstances, 1 cannot allow him 
any of the damages claimed.

He also claims a return of the waggon and team, or their 
value, $500. In my opinion he is entitled to these, as the com
pletion of the purchase did not fall through on his account.

The result will be that defendant will be entitled to judgment 
dismissing plaintiff’s claim, and for a return of the team and wagon, 
or their values, $500.

The defendant will be entitled to costs of the action and 
counterclaim. Judgment accordingly.

NOLLE ▼. NOLLE.
Saskatchewan King's Bench, Taylor, J. Novembtr 10, 1920.

Husband and wife ($ II D—73)—Separation agreement 
Payment to wife of certain mm—Repayment of wifemoney put 
into homestead to improve it and get jxitent—Consideration—Right 
of recovery.] —Action by wife to recover the sum of $2,000 agreed 
to Ik* paid to her in a separation agreement.

L. Tourigny, for plaintiff ; <S. H\ Raker, for defendant.
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Taylor, J.:—In thin matter there is practically no dispute 
between the parties. The plaintiff and defendant are husband 
and wife and entered into a separation agreement on February 
14, 1919. In para, (> of the agreement it is provided that the 
husband is to pay to the wife #2,000 for her equity in the land 
owned by the party of the first part, that is the husband. For 
this the wife sues, and the defence is that this covenant is not 
binding.

It is admitted that the only land owned by the party of the 
first part is a homestead within the meaning of the Homestead 
Act. It is admitted also that the wife did not go before a Justice 
or any of the officials mentioned in ti Geo. V. 1915 (Sask.), ch. 
29,* and give the consent therein mentioned. It seems to me, 
however, that that Act has no application whatever to the agree
ment in question.

The husband was called, and on cross-examination he admits 
that the *2,000 was to bo paid to his wife because of the fact that 
when they wen* married she had certain money and this money 
and her work went into the homestead. I infer that the usual 
improvements had to be made*, the home kept up, and that she 
actually advanced money for the purpose of making it a home and 
complying with the provisions necessary to obtain patent. It is 
not shewn that there was any agilement that she was to receive 
this money out of the homestead, or that she was to have any 
charge on the homestead. The evidence is that she had neither 
any registered nor unregistered mortgage, charge or encumbrance 
of any kind on the homestead, but the husband says that he 
agreed to pay her #2,(MM) because he thought at the time he agreed 
to pay it that she deserved it because of the moneys which she 
had put *n and the service which she had rendered. That might 
not have given her a legal claim against the homestead, that is 
to say, a claim which she could have enforced by action in the 
al s< nee of any sjiecial agree ment between her husband and herself 
that she should be entitled to such a special claim ; but it is quite 
conceivable that in fair dealing txdween the husband and the wife, 
the husband should recognise that she had a claim to an interest 
in the homestead by reason of the money which she had advanced 
and work which she had done, and that in arriving at the amount

SASK.
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rSve Amendment, 10 Cleo. V. 1919-20 (Saak.) eh. 60.
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which he should pay to her and which she should receive on the 
separation these would he taken into consideration and con
sidered an equity in the land, which after all amounts to a claim 
which in fair dealing should he recognised between the parties. 
She would have a legal claim probably to a return of the cash which 
she had advanced to her husband, and it might 1 e contended— 
I do not say that it should be so—that as between husband and 
wife should the wife advance money to the husband for the 
purpose of improving his homestead it is on the understanding 
that she has a charge and interest in the homestead. She was 
being paid this $2,000 for that claim according to the evidence 
of the defendant, and I think that, therefore this agreement 
to pay the $2,000 is binding on the defendant and was made 
for valuable consideration. The interest which she was then 
releasing to the defendant was not the interest intended to In- 
protected by the Homestead Act, but an entirely different kind of 
claim altogether.

In the result there will be judgment for the plaint iff for the 
amount of claim with costs.

Judgment accordingly.

BOYCE ?. JOLLY.
Saskatiheiran King'k Bench, MacDonald, J. November 25, 1920.

Sale (§ II C—35)—0/ traction engine—Implied condition— 
Failure to fulfil—Reduction in price—Chattel mortgage—Assignment 
—Rights of parties—Farm Implements Act.]—Action to recover tin- 
amount of a chattel mortgage given to secure the purchase price 
of a traction engine.

P. E. Mackenzie, K.C., and It. A. Whitman, for plaintiff.
(I. T. Killam, for defendants.
MacDonald, J.:—This action is brought by the plaintiff 

against the defendants to recover the amount of a chattel mortgage 
for $1,000 and interest given by the defendants to the plaintiff, 
and nowr overdue. The said chattel mortgage was given by the 
defendants to the plaintiff to secure the purchase-price of a 
“Happy Farmer” 8-16 traction engine and a 24 x 36 Waterloo 
separator sold by the plaintiff to the defendants for said sum.

The defendants raise various defences. They first rely on 
the fact that there is no contract tietween the plaintiff and the
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defendants in the form provided by the Kami Implements Aet, 
8 Geo. V. 1917 (Sank. 1st sess.), eh. 56. With respect to this 
defence, I am of opinion that the Kami Implements Act does not 
apply. It is true that the plaintiff was what is popularly known 
as an “implement agent’’—that is to say, he was an agent for 
various companies dealing in agricultural implements to secure 
orders for the purchase from such companies of farm implements, 
and was paid commissions on all orders so obtained by him, but 
apart from the implement in question in this action he himself hail 
no interest in contracts brought atout by him other than to earn 
his commission, and did not own the machines for which he secured 
purchasers. The machine in question is the only one that he sold 
on his own liehalf, and I am therefore of opinion that the Kami 
Implements Act does not apply to this transaction. Robiniwni v. 
llunjcsou (1919), 11 S.L.R. 229.

The defendants plead :—
that they made known to the plaintiff the purpose for which they required 
the said engine, and that there was an implied contract that the said engine 
would fulfil each and every of the warranties set out in sub-eecs. “b” to “f" 
of para. 7 of the statement of claim.

The warranties referred to are:—
(b) That the engine was well made and of good material; (c) that the 

engine woukl well perform the work for which it was intended; (d) that the 
engine woukl be durable; (e) that it would develop continuously its rated 
horse-power; (f) that it woukl furnish ample power to drive a 24 x 36 Waterloo 
separator complete at full capacity.

Disregarding the form of the pleading, and assuming that the 
intent was to plead that under the circumstances of the case 
there w as an implied condition that the goods should be reasonably 
fit for the purpose for w hich they were required, I am nevertheless 
of opinion that there was no such implied condition. I cannot 
find that the defendants shewed they relied on the plaintiff’s skill 
or judgment ; what they did rely on was the express warranty 
hereafter mentioned. The defendants therefore had no right to 
reject the machinery.

The defendants further contend that the plaintiff warranted 
that the said engine would furnish ample power to drive the 
separator in question to full capacity. The plaintiff denies that 
he used the words “to full capacity,” but admits that he may have 
said it was capable of running the separator and would run it

48—55 dub.
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satisfactorily. In my opinion, what the plaintiff admits tie may 
have said is to the same effort an saying that it would run the 
separator to full caparity. When a ]arson says that an engine 
will run a seiwrator, surely he would not l;e understood to mean 
that the engine would run the separator when there was only fed 
into the sejwrator a fraetion of the quantity of grain whirh the 
separator was intended to thresh. I therefore find as a fact that 
the plaintiff did warrant that the engine oould run the separator 
to full capacity, and on the evidence it is clear that the engine 
could not do so. The defendants are, therefore, entitled to set off 
in diminution of the purchase price the difference lietwcen the 
value of the engine which they received and what would have been 
the value of the engine if it had lieen as warranted, that is, if it 
had lieen capable of running the seiwrator to full capacity. Vn- 
fortunately, however, there is no evidence liefore me ns to the 
value of the engine that was actually delivered, and there will lie 
a reference to the Local Registrar at Wynyard ns to the value of 
the engine I liât was delivered, and subject to what is hereinafter 
stated the plaintiff will be entitled to judgment for the amount 
claimed less the difference lietween the value of the engine as 
delivered and the value of an engine such as i* was warranted to be.

The plaintiff proved the execution of the chattel mortgage in 
question, and also an assignment by the plaintiff to the Coekshutl 
Plow Co. of the same. The plaintiff attempted to prove a re
assignment by the Coekshutt Plow Co. to the plaintiff of the 
chattel mortgage, but the proof was defective, and the document 
tendered in proof was not received in. evidence. Ref ore the 
plaintiff can have judgment for the difference lietween the amount 
claimed and the amount to lie deducted therefrom, as aforesaid, 
he must either file with the Registrar a proiier reassignment from 
the Coekshutt Plow Co., verified by affidavit of the chattel 
mortgage in question, or file a verified consent of the Coekshutt 
Plow Co. to lie milled ns a plaintiff, in which latter event the 
Coekshutt Plow Co. will Ire so added and judgment will go in 
favour of the plaintiff as aforesaid. The question of costs will lie 
reserved until the reference is had before the local Registrar. If 
the plaintiff does not file either such re-assignment of consent 
within 6 weeks from this date the action will Ire dismissed with 
costs. Judgment nccorilinglg.
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ROCKDESCHEL v. BIRCH.
Saskalfhfiran Court of Ap/md, II a attain, C.J.S., Xeiriund*, Latuonl and 

Elu'ond, JJ.A. Serrmber 19, 1910.

Vendor and purchaser (§ III— 27)—Sale of land—Land held 
under agreement—Dispute as to amount due under—Resale by pur
chaser-consent of vendor—Quit claim to new purchaser—Reser
vation of rights against original vendor as to amounts in dispute.]-— 
Validity—Knforcement.]—Appeal by defendant from the trial 
judgment in an action on an agreement for sale. Affirmed with a 
variation as to interest.

J. F. Frame, K.O., for appellant.
R. Robinson, for n«)>ondent .
Haultain, C.J.S.:—In this ease the plaintiff held certain land 

under agreement for sale from the defendant. The purchase 
money was payable under the agreement by the delivery of a |Mirt 
of the crop grown on the premises in each year to the vendor. The 
value of the grain so delivered, at the market price at the time of 
delivery, was to lx? credited to the plaintiff on the agreement. 
During the currency of the agreement some questions arose between 
the parties as to the amount of the credits the plaintiff was entitled 
to in respect of grain delivered by her to the defendant. So far as 
the present appeal is concerned, those amounts are not in dispute 
and amount in all. a]»art from the question of interest, to the 
sum of $471.34.

Some time in the early part of 1919, the plaintiff entered into 
negotiations with one J. D. Macdonald for the sale to him of her 
interest in the land. The defendant was to a certain extent made 
a party to these negotiations, in order to obtain his consent to 
the sale to Macdonald. At the conclusion of the negotiations the 
plaintiff executed a quit claim deed to Macdonald of all her 
interest in the land in question, and the defendant transferred the 
land to Macdonald, receiving in return a mortgage on the land 
for $5,400. The quit claim deed from the plaintiff to Macdonald 
contains the following clause:—

Without prejudice to the said Pauline Rockdeechel to recover from A. L. 
Birch any amounts not credited on an agreement for sale covering the said 
land, which should have been credited thereon, this exception to be a personal 
remedy only, and not to be held against the said land.

The reason for the addition of this clause will appear later.

SASK.

C. A.



718 Dominion Law Reports. [SS D.L.R.

SASK.

cTI.
The evidence with regard to what took place between the 

parties during these negotiations is very conflicting. It agrees in 
one important respect, and that is, that there was an attempt to 
estimate the respective interests of the parties in the land. The 
defendant claimed that, after giving the plaintiff credit for every
thing she was entitled to, there was still an amount of 15,400, due 
to him under the agreement. The plaintiff, according to the 
evidence, disputed that amount, claiming additional credits for 
the items represented by the sum of $471.34, mentioned above, 
and interest. The evidence clearly establisl .*s that the plaintiff 
was entitled to be credited with this amount. The defendant, 
however, says that the carrying out of the sale to Macdonald was 
based on a distinct understanding that he was to receive the 
sjieeific amount of $5,400, and that the transaction was carried 
out on that understanding. The plaintiff, on the other lurnd, 
denies this, and says that she never agreed to a settlement with 
the defendant on that basis. Her evidence on this point, which is 
Corroborated by other witnesses, is to the effect that, when she 
claimed the additional amount of $471.34, the defendant refused 
to allow the amount to lie taken into consideration in the trans
action with Macdonald, but told her that if she thought she was 
entitled to that amount, she could sue for it. She accordingly 
closed the transaction with Macdonald, reserving her rights against 
the defendant, as has been shewn above.

The trial Judge has found, on very conflicting evidence, in 
favour of the plaintiff on this point, and I quite agree with his 
finding. The evidence of the defendant himself admits that, if 
he had given credit to the plaintiff for all the payments she had 
made, the amount of $5,400 should have been reduced by $471.34 
and interest. He also admits that, in calculating the amount he 
was to receive from Macdonald, his intention was to arrive at 
the amount actually due to him by the plaintiff under the agree
ment.

The appeal should therefore be dismissed, except in regard to 
the question of interest. The plaintiff was not entitled to interest 
at 8% upon the amounts claimed, as the rate of interest under the 
agreement was only 6%. The judgment below should be varied 
accordingly.
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As the appellant has failed substantially on the apjieal, and 
the respondent might have avoided the neeessity for appeal with 
regard to interest, about which there never should have lieen any 
question, I would not alios- any costs of appeal to either party.

Nf.st.ands, J.A. (dissenting):—The effect of the evidence in 
this case is that plaintiff and defendant were lwtli interested in the 
piece of land sold. Defendant only agreed to the sale on the 
condition that he was to receive ¥5,400 for his interest. The sale 
was made on this condition, the plaintiff reserving her right to 
sue defendant for a )»rt of the amount he insisted on receiving, 
she claiming that he was not entitled to that amount out of the 
purchase price. Having agreed to the sale on the only terms on 
which defemiant would sell, she him no claim against him, and 
could not bind him by any reservation in the conveyance to the 
purchaser.

The a))|ieal should, therefore, Is- allowed with <-oets.
I.amont, J.A.:—This is an appeal from a judgment in favour 

of the plaintiff for $586.50, with interest thereon at the rate of 
8% per annum from the date of the statement of claim.

The defendant was the owner of the south 35-118-6 \V 3rd, 
and on April 28. 1916, sold the siunc under an agreement of sale 
to one R. C. Pijier for *9,600, payable *2,4<X) rash, anil the balance 
by delivering to the defendant each year one-half of the crop 
grown on the land, which crop the defemiant was to take at the 
market price and credit the amount thereof on the agreement 
In July, 1916, Piper assigned his interest under the agreement to 
the plaintiff. After the threshing in the years 1916, 1917 and 
1918, the plaintiff delivered to the defendant hie sliare of the crop 
or paid its equivalent. In April, 1919, the plaintiff desired to mil 
her interest under the agreement to one J. D. Macdonald. Mac
donald would not buy unless at the same time he could get title 
from the defendant. The plaintiff and defendant came together in 
the office of one Tolley to ascertain the amount of their respective 
equities. A discussion arose lietween them as to the price which 
the defendant was allowing for the 1916 crop. He contended that 
the price of the wheat was only *0.50 lier busliel, lierause it was 
tough; whereas the plaintiff claimed that she should lie credited 
at the rate of *1.11 per bushel. Ai-ronling to the defemiant s 
calculation, there was *5,400 still due to him. The plaintiff would

BASK.
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not agive that this sum was due. Finally, however, they agreed 
to allow the sale to Macdonald to go through on that basis. 
Macdonald gave the plaintiff some property for her interest, and 
took from her a quit claim deed; while from the defendant he 
obtained title to the land, giving him back a mortgage for $5,400. 
The quit claim deed to Macdonald stated that the plaintiff did 
release and quit claim all her interest in the land, but:

Without prejudice to the said Pauline Rockdeechel to recover from A. L. 
Birch any amount not credited on an agreement for sale covering the said 
land, which should have been credited thereon, this exception to be a personal 
remedy only, and not to hold against the said land.

The trial Judge found on the évidence that the defendant 
should have allowed the plaintiff an additional credit of $471.34 
and interest thereon at 8%, which brought the total amount to 
$586.50, and he gave judgment for that amount. The defendant 
now appeals.

There was ample evidence to justify the Judge in coming to 
the conclusion that the plaintiff was entitled to the additional 
credits. It was however contended before him, and also l>efore 
us, that, ms she agreed to put through the sale to Macdonald on 
the basis that there was $5,400 coming to the defendant, such 
constituted a settlement of the contract, and that she cannot, 
after the transaction is closed, lie heard to claim that the defendant 
was not entitled to that sum, even although certain credits to 
which she was rightfully entitled had l>een omitted. In reference1 
to this argument the trial Judge says:—

The defendant seta up an alleged settlement for $5,400 between the 
plaintiff and the defendant at the time. I don’t believe that such a settlement 
was made. The plaintiff wished to put through the sale with Macdonald, 
and I believe the plaintiff’s evidence that it was never agreed that this was n 
final settlement, but that she reserved her rights as against the defendant, 
and that the defendant said, “If she was not satisfied with 50 cents a bushel, 
to go ahead and siie." In my opinion this interpretation of wliat took (dace 
is corroborated by what is put in writing in the quit claim deed between the 
plaintiff and Macdonald, where she expressly states that the quit claim deed 
is without prejudice to her rights to recover from Birch any amounts which 
were not credited on the agreement.

This finding is tantamount to saying that it was agreed lx»tweeu 
the jmrties that they would put through the sale to Macdonald 
on the basis claimed by the defendant, but that, if the plaintiff 
was not satisfied to accept the amount credited by him on the 
agreement, she was to lie at lilierty to bring an action against him
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for the difference between what had lieen credited ami what she 
claimed should have been credited. If that was the agreement 
between them, the plaintiff is entitled to succeed. The question 
is, was there evidence to justify the finding of the trial Judge 
that such was their understanding? In my opinion, there waa. 
In giving her testimony the plaintiff said that, at the meeting in 
Tolley’s office, when she disputed the allowance of 50 cents per 
bushel for the 1916 wheat, the defendant said that, if she was not 
satisfied with '9 cents, she could go ahead and sue him. This she 
interpreted as giving her the right to sue for the credits if she put 
the deal through on the basis of the defendant's equity, being 
$5,400.

Not only did she reserve the right to sue in the quit claim deed, 
but Tolley, in his evidence, in giving an account of what took place 
at the interview in his office, was asked if the plaintiff, in his 
presence, had said she was going to reserve her rights against 
Birch, and his answer was, "Oh yes. she did."

On this evidence I am of opinion that the trial Judge was 
justified in holding that what took place did not amount to a 
final settlement, but that the plaintiff waa, notwithstanding the 
sale to Macdonald, to lie at liberty to test in Court the correctness 
of the defendant's account.

The only other point raised was as to the allowance of 8% on 
the credits from the date they were made until the sale to Mac
donald took place. The rate of interest specified in the agreement 
was only 6%. In the final calculation, the credits not having lieen 
allowed, the purchase money which they represented was charged 
to the plaintiff, together with interest thereon at 6%.

As she only paid 6%, that is all she ran ask the defendant to 
pa>. The amount allowed, therefore, should Ik- reduced to 
1557.71. In all other respects the ap|x-al should Is- dismissed. 
I would not allow any costs of up|x-al.

Ei.woon, J.A., concurs with Hai ltain, CJ.S.
Ap/mil ditmitsrd uith a variation at to interat.

SANK.

('. A.
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8 ASK.

C. A.
GRANT t. BROWN.

Sax kale hi iran Court of Appeal, Haullain, C.J.S., Newlands and Latnont, JJ.A.
November l, 1910.

Appeal (§ XI—720)—From Local Master—Application to extend 
time—Power of Court of Appeal to hear—Pule 658 (Saak.)— 
King's Bench Act, 6 Geo. V. 1916, Sask., ch. 10—Application to 
a Judge in Chambers.] —Application to the Court of Appeal to 
extend the time for giving not he of ap|>eal against an order 
of a Ixx-al Master of the Court of King’s Bench. Application 
refused.

A. M\ McXeal, for appellant; //. Ward, for respondent.
Haultain, C.J.S.: —The application in this case is, in effect. 

an application to this Court to extend the time for giving notice 
of api>eal against an order of a Local Master of the Court of King's 
Bench. The only question argued liefore us was at- to the power 
of this Court to hear the application, the argument on the merits 

' being postponed until that question has been disposed of.
Rule 653 of the Rules of Court provides ns follows :
653. The notice of appeal shall be served within 30 days after the verdict 

where the application is for a new trial, and within 30 days after judgment 
in other cases; but the Court or Judge may either before, or after the expiration 
of such period, enlarge the time for giving notice; . . . Provided that 
in appeals from interlocutory orders the notice of appeal shall be served 
within 15 days from the date of the order; but the Court or Judge may. in 
like manner, enlarge the time for giving such notice.

It was argued on t>ehalf of the defendant that the power to 
enlarge the time for giving notice of ap))cal is by this order restricted 
to the Court of King’s Bench and the Judges and Masters of 
that Court. It will not be necessary to decide this point, because 
the application must fail on the ground that the proi>o*ed appeal, 
l>eing an apiieal from a decision of a Ixx-nl Master, must, under the 
provisions of sub-sec. (2) of sec. 44 of the King’s Bench Act. 
6 (îeo. V. 11*15 (Sask.), ch. 10, and Rule of Court No. 622, be made 
to a Judge in Chamlters. The application must therefore lie 
refused with costs.

Although the matter is not before us, I think it desirable to 
call attention to certain facts in this case. The plaintiff having 
failed to appear for examination for discovery after an appoint
ment taken out and served on his solicitor, an application was
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made to the Local Master to strike out the writ of summons and 
statement of claim. On thin application the following order was 
made on February 4, 1919:

It ie hereby ordered that the plaintiff do appear at hie own ex|»ense 
and attend for hie examination for discovery at the Court House in the Town 
of Gravelbourg in the Province of Saskatchewan within thirty days from this 
date.

No time is fixed by the order and no further apiwintinent was 
taken out by the defendant, but on the expiration of the thirty 
days a further application in chambers was made to strike out 
the plaintiff's writ of summons ami pleadings. This Application 
was granted. Except for the order of February 4. 1919, above 
mentioned, the only material used in support of this application 
was the affidavit of the defendant’s solicitor who, referring to 
the al»ove recited order, swore, “that the said plaintiff has not 
apjieared for his examination for discovery as directed in the 
said order.” This does not seem to me to Ik* a sufficient ground 
for dismissing the plaintiff's action. No time was fixed by the 
order at which the plaintiff was to appear for examination, no 
examiner was named, and no appointment was taken out or 
served. Under these circumstances it is difficult to understand 
upon what grounds the order dismissing the action was made.

NhWLANDS, J.A., concurs with Havltain, CJ.8.
Lamont, J.A.:—I concur in refusing the application.

A pplicalioH refused.

SASK.

C. A.
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Sale of goods by pledgee—Good faith in making sale—Full value not 

received—Liability of pledgee in damages.................................... 116

PRINCIPAL AND AGENT—
Contract—Party contracting in own name—Rights of undisclosed 

principal—Privity—Rights of third parties...................................  68ft
Judgment against agent—Right to recover against principal when 

discovered............................................................................................  120
Supposed personal influence of agent—Government contract— 

Public policy—Illegality of contract................................................ 606

PRINCIPAL AND SURETY—
Collateral notes held by creditor—Employment of principal debtor 

to collect same—Proceeds not turned in—Knowledge of surety as 
to employment—Acquiescence—Negligence.................................. 58

PUBLIC GROUNDS—
Grant by Jesuit Fat hers for a common—Agreement as to taking land 

to extend village—Cession of Canada to England—Escheat to 
Crown—Statutory enactments—Company of Jfaus, incorpora
tion of—Rights of parlies.................................................................  32ft

RES 11*8A LOQUITUR—
See Evidence.

SALE—
Agreement for delivery of horses—Return of promissory note— 

Consideration completely executed—Application of Sale of
Goods Act, R.8.S. 1909, ch. 147, sec. 6..........................................  101

By public auction—Statement by auctioneer—Silence of owner 
hearing statement—Warranty—Liability of owner for breach 63 

Contract for delivery of pelts—Embargo—Failure to perform—
Delay in repudiating—Damages......................................................  516

Intoxicating liquor—Property in goods not to pass till delivery—
Intention of parties—Sale of Goods Act......................................... 77

Of goods—Certain number of volumes—Fixed price per volume—
Contract—Construction....................................................................  435

Of goods—Notice of intention not to deliver—Right of purchaser
to treat contract as at an end........................................................... 194

Of goods—Payment—Extension of tune—Itelease from all warranty
and responsibility...............................................................................  268

Of goods by pledgee—Good faith in making sale—Full value not
received—Liability of pledgee..........................................................  116

Of motor—Guarantee against electrical or mechanical defects— 
Proof of breach—Evidence................................................................ 226
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SALE—Cont.
Of stallion—Warranty—Breach—Sale of Goods Ordinance, C.O.

1898, ch. 39—Purchaser relying on his own judgment—Fraud
—New trial.......................................................................................... 314

Of traction engine—Implied condition—Failure to fulfil—Reduction 
in price—Chattel mortgage—Assignment—Rights of parties— 
Farm Implements Act........................................................................ 714

SPECIFIC PERFORMANCE—
Agreement to give land to son on marriage—Marriage on strength

of promises........................................................................................... 574
Sale of fruit—Contract—Definiteness as affecting—Refusal to 

decree—Reasonable price for goods sold—Reference to ascertain. 36(1 
Sale of land—Agreement vague—Part performance—Construction of

by Court............................................................................................... 278
Sale of land—Oral agreement—Written agreement afterwards drawn 

—Ambiguity—Statute of Frauds—Consideration—Validity. . 299

STAY OF PROCEEDINGS—
When granted—The Soldiers Relief Act, 6 Geo. V'. 1916 (Alta.), 

ch. 6—Soldier not necessary party—Application to be added— 
Right to.......................................................................................... 324

SUMMARY CONVICTION—
Appeal from—Recognizance—Validity of. .. ....................................... 583
Presumption of guilt—Rebutted by evidence—Decision of magistrate 

—When open to review—Rules as to evidence—Amendment to
Ontario Temperance Act, 8 Geo. V. 1918, ch. 40, sec. 19.............. 29

Prohibition Act, N.B.—Minute of conviction—Sec. 22, ch. 123, 
C.S.N.B. 1903—Form to be followed—Validity........................... 296

TAXES—
Rural Municipality Act, 7 Geo. V. 1917, 1st sess. (Sask.), ch. 14— 

Owner of land—Meaning of—Distraint for.................................... 596
Transfer of rights by heirs—Succession duties not paid—Illegality 

of transfer............................................................................................  691

TELEPHONER—
Transfer of franchise—Approval of Ontario Railway and Municipal 

Board necessary..................................................................................  673

TIMBER—
Crown lands—License to cut—Stumpage charges—Payment of— 

Failure to cut—Option to cut or pay charges—Interpretation of 
regulations—Rights of licensee......................................................... 499

TRADEMARKS—
Registered in Canada—Assignment to alien company in United 

States—Confiscation and sale under Trading with the Enemy 
Act—Rights of purchaser..................................................................  80

Rights of purchaser buying from the American Alien Property 
Custodian............................................................................................. 85
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TRESPASS—
Tenancy at will—Tenant doing forbidden act—Termination of 

tenancy—Negligence— Damages...................................................... 155

TRIAL—
Automobile—Accident at railway crossing— Causa causans of

accident—Sufficiency of evidence to go to jury—Contributory 
negligence............................................................................................ 542

Criminal law—Charge containing two counts— Manslaughter— 
Causing grevioua bodily harm—Acquittal on first count— 
Conviction on second—Validity....................................................... 262

TRUSTS—
Trust company appointed guardian by Court—No special directions 

—Rights and liabilities of.................................................................  149

UNDUE INFLUENCE—
Deed—tirant by aged woman to son—Evidence..................................  222

VENDOR AND PURCHASER—
As to commissions by vendor to agent. See Brokers.
Agreement for sale of land—Assignment to vendor of interest of 

owner of equity of redemption under previous unregistered 
agreement to another—Land not described in assignment— 
Quit claim—Affidavit under sec. 34 of the Registry Act, R.S.O.
1914, ch. 124—Title............................................................................ 490

Agreement for sale of land—Remedies of vendor—Foreclosure.......... 622
Sale of land—Land held under agreement—Dispute as to amount 

due under—Resale by purchaser—Consent of vendor—Quit 
claim to new purchaser- Reservation of rights against original
vendor as to amounts in dispute—Validity—Enforcement........ 717

Sale of land—Oral agreement—Written agreement afterwards 
prepared—Ambiguity—Consideration—Validity—Specific per
formance............................................................................................... 299

WARRANTY—
Sale—Public auction—Representations by auctioneer—Owner’s 

silence—Liability of owner.............................................................. to

WORDS AND PHRASES—
“All contracts made contingent upon causes beyond our control". .. 516 
“Any person . . . employed . . . and who appears to have 

some knowledge . . . acquired by virtue of such employ
ment".................................................................................................... 306

“In trust for the purposes of my will”................................................... 274
“Market price of such fruit in each year”.............................................  366
“More or less"............................................................................................. 435
“Pay such costs as are by the Court awarded”.....................................  583
“Shall personally appear”......................................................................... 583
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WORDS AND PHRASES—Cont.
“Sole”............................................................................................................ 320
“The value of the goodh at the time and place of shipment”.............  634
“To discuss matters of importance pertaining to the company's} 

affairs".................................................................................................. 557

WORKMEN’S COMPENSATION CASES—
See Master and Servant.

WRIT AND PROCESS—
Company—Method of making legal service defined by Dominion 

statute—Compliance with—Execution Act....................................  272


