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1854.] BILL. [No. 130.

An Actto give Mechanics and others a Lien on Real Pro-
perty in Upper Canada, for work done by them to or
upon the same.

ﬁ s THEREAS it is expedient, that Builders and Mechanics employed
in constructing or improving louses and other property in
Upper Canada should under certain conditions have a Lien thereon for
the value of their work, which lien should be preferred even to prior
b incumbrances on the same property, tothe extent only of the increased
value given to it by the work, inasmuch as such Lien would not only be
manifestly just, but would encourage and facilitate the iinprovement of
property: Be it therefore enacted, &e., as follows : ‘

I. Every Builder, Mechanic or other persor, who shall under a con-
10 tract under seal with the owner of the land, build, ‘construct repair, or
improve any house or other building, upon any land in- Upper Canada,
described in such contract, or any machinery therein ‘or appurtenance
thereof, which would pass with the land under a conveyance of such
land with the buildings and appurtenances generally, may obtain a Lien
15 upon such land and the buildings and appurtenances thereof, to the
amount of the sum mentioned in such contract as the price of the work
to be done by him, provided such sum be not less than
vounds : And such Lienshall from the date of the registration of the
contract creating it in the Registry Office of the proper County, have
20 priority and preference over all claims or incumbrances to or upon the
same properiy subsequently registered, and also overall claims or incum-
brances to or upon such property registered before the registration of the
said contract, to the extent only of the additional value given to the
said property by the work mentioned in such contract and performed
25 under it, if such additional value be not greater than the price mentioned in
such contract ; and the said lien shall aitach to the property, intowhose
hands soever it may pass, subject to the provisions hereinaiter made.

II. The said Lien shall not be enforced or exist as against any person
having any title or claim to the said property or to any estate therein or
80 charge or incumbrance thereon, except such only as claim under some
instrument registered subsequently to that by which such Lien is
created, unless the additional value given to the property by the work
performed under such contract be proved at the trial of the suit for the

. técovery. of the sum seeured by such Lien, nor unless it shall then be
85 proved that before the commencerment of the work an examination of the
state of the property was made by some competent and disinterested per-

gorts and a certificats there6f made anad signed by him, and sworn to
A 21 ‘

Preambls,

How the Lien
may be ac-
quired,

,Wl'mt riorit;
such II:ien 7
shall give.

On what eon-
ditions onl
the Lien shall
have priority
over claims
registered bes
fore it.



Lien for part
of the conaid-
eration money
of the con-
tract.

How part of
the Lien may

be transferred

to asub-
contractor.

The whole
claim shall be
assignabls and
must be as-
signedin cer-
tain cases, to
persons hav-
1ng claims on
the property.

2

by him as correct and true to the best of his knowledge and
belief, before some Justice of the Peace having jurisdiction in the place
where the property is situate,—nor unless it shall be proved that the state
of the property was also examined by some competent and disinterested
persons within after the work in respect of which the Lien §
is claimed was completed, and a certificate made and signed by him of
its then state and of the additional value given to the property by such
work, as compared with its value in ilie state described in the certificate
first above mentioned,—nor unless the suit for the 1ecovery of the sum for

which the Lien is claimed be commenced iithin after the 10
completion of the said work,—nor unless the said work be completed
within from thie date of the contract under which such Lien

is claimed.

III. The Lien given by this Act shall exist and may be enforced for the
price of any separate portion of the work mentioned in the Contract un- 15
der which itis claimed, provided the price of such poriion be specified in
toe Contract, and be due under it at the time when the suit shall be
brought for enforcing such Lien.

1V. No sub-contractor or workman employed bythe original contractor
shall merely as such have a Liev on the property by reason of the work 20
he is employed to do ; but the original contractor may, by an instru-
ment under his hand and seal with the consent of the owners of the
property with whom he contracted, testified by his being a party 1o and
confirming the assignment, assign his Lien in rcspect to any definite por-
tion of the work described insuch assignment, and then remaining to 25
be done, and for a sum to be also therein mentioned ; and fromi the time
-when such assigniment shall be registered ‘in the proper Registry Office,
the assignee shall in respect of the work and for the-price mentioned in
the assignment, stand in the place of the original contractor and have all
his rights. S0

. V. The claim for the whole sum due ‘and to become due under any
such contract as aforesaid and the Lien for securing the same, shall ‘al-
ways be assignable, and from the time when such assignment shall be
registered in the proper Registry Office, and notified 1o the person by
whom such sum is payable, the assignee thereof shall as regards-such 85
sum and Lien, stand in the place ‘of the assignor and have all his rights ;
and the party to whom such sum is due, shall always be bound 1o re-
ceive the same with the costs (if any) incurred by him in any suit for
the recovery thereof, from any person having toorupon the property upon
which the 'same is‘secured as aforesaid, a claim orcharge ranking after 40
the Lien' by which such sum is secured, and‘upon réceiving such sum shall
assign the said.claim and Licn therefor to the person paying the same :
and if ‘he refuse to make ‘stich assignment, then the tendet of such sum
(and the said costs if ‘any) -heing made to him by or in the presence

-of some competeni witness, ivlio'shall swear before some Justice of the 45

Peace-that suchitenderivas made by him or'in his presence, and'the assign-
ment refused, such aflifavitof tender and refisal to assign, being registered
in the proper Registiy Office, by riemorial thereof under the hand‘and seal
of the par1y-on whose behalf the teilder shall ‘be made, shall operate as such



assignment to all intents and purposes, saving the right as the person so
refusing to demand, and if not paid on demand to recover the money
so refused from the person who tendered it.

VI. It shall be the duty of the Registrar of the proper county 10 regis- Registry of
5 ter a memorial of any Instrument which may be régisteréd under this Instrunients,
Act, the cxecution of such memorial and of the Insfrument to which it ici‘""]" this
relates being attested and proved in the manner provided with regard o~
to Deeds or Instruments, . whereof memorials may be registéred in Upper
Canada ; and whenever the Regisiration of an Instrument is mention-
10 ed in this Act the Registration of a memorial of siich Instrument shall
be understood to be intended.

VII. Any person having a ‘Lien tnder this Actfor-any sum of moiiey How a Lien
then due and payable, may bring an detion under‘this Act to recover the under this Act
same from any person then in possession of the property subject to such pa be eo-

15 Lien, in either of the Superior Courts of Common Law, if the sum claim-
ed exceeds and in the County Court if it does not exceed
that sum, averring such Lien inthe declaration; and if at the trial he
shall prove.any sum of money to be due'he shall have judgment for such
sum, and if he shall also prove that he has such lien, the judgment shall

20 declare the same, the amount for which it subsists ‘and the'rank of such
lien according to the provisions of this Act; and under any judgment Judgment.
declaring such lien the Plaintiff may take out execution against the
property declared to be subject thereto, ‘and under such execution the
Sheriff may seize and sell not merely the estate and interest of the

25 Defendant in the case, but every estate ahd:interest theréin which
shall be subject to or rank after the Lien as declared by the judgmient in the
case, and the same shall pass to "the purchaser by virtue of such sale;
and the lien shall extend to all costs incurred in cnforcing payment of Costs.

the sum secured by it.,

$0 VIIL The Defendant in any suit under the fiext preceding Section, not provision -
being a person bound independently of the' [.ien to pay the sum demand- when-the De-
ed, may instead of pleading to the action- fyle a decluration that he docs not feadant docs
intend to contest the Plaintift’s claiin, and thesewpon the suit shall proceed ’g?,‘;f‘:,“,“ﬁi‘,ﬂ,‘“
as if he had made default, but if the Plaintiff shall obtain ‘judgment, he

35 shall have execution only against the property subject to his.Lien;and the
Defendant shall pay rio costs, ‘except that the costs of the'suit shall bé'add-
ed to the sum .for which the:Lien shall be décldred by the judgment to

subsist, aind levied on the property declared to'be subject theteto.

IX. Nothing in this-Act shall be ‘constried in any way to-diminish Act ot to
40 the liability of any person who would be bound tes pay any st for which impair other
a lien is hereby given, independemly of such lien, or to impair any re. Temedies.
medy agaifist him for énforcing payment of such sum.

X. If after satisfying the sum for which the lien shall be'adjudged to Provision it
subsistand the costs of suit, out of the proceeds of the sale of the estates and tbere remain,
45 interests declared subject to-such lien, there shall remain -any ‘ovérplus fh‘:“"’“ "lf
of such proceeds, it shall remain in the Sheriff’s hands subject to the mef ;o,f;f,;;
order of the Court, and shall represent the estates and interest in the pro- the Lien, do.
perty subject to the lien, which may have been sold by the Sheriff, and the

Court shall distribute the same to or among those parties entitled to such
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estdtes and interests, who shall apply to the Court by Petition stating thieir -
claims, within months from the first insertion of the Sheriff's
advertisement of the sale in the Canada Gazette, according to the rank
and priority of their respective claims, with the costs of such application,
and if there be then any surplus it shall belong to the defendant. 5

XI1. Upon payment and satisfaction of any such judgment declaring
ien and the costs, by any person not bound to satisfy the sameindepen-
dently of such Lien, the Clerk of the Court shall uponthe de mand of such

person give him a certificate of the judgment and of such payment and

satisfaction, under the seal of the Court, and such certificate may be regis- 10
tered in the manner provided by law with regard to certificates of judg-
ments,.and the registry thereof shall trausferto and vestin the person who
made such payment and satisfaction, all the claim of the person in whose
favor judgment was rendered for the sum 8o paid, and his lien for se-
curing the same. 15

XII. Any person may hold a mortgage or other charge upon any pro-
perty, and a Lien upon the same property arising under this Act out of
some other transaction, and the two shall not merge, but may be enforced,
dischargedassigned or dealt with separately as il held by several persons.

XIIL Inany action for enforcing payment of any sum secured by lien 20
under this Act, the production of a certificate of examination of any pro-
perty’ or work and proof of the signature of the Justice of the Peace,
before whom it was declared to, shall be primé facie evidence that such
examination was really made, and of the facts sfated in such certificate,
but such evidence may be rebutted by evidence adduced in the suit and 25
disproving such facts or the making of such examination.

XIV. The word “owner” in the Aect shall mean and include any
mortgagor or mortgagee in possession, or any tenant forlife or for,
years or upwards, as well as the actual owner of the fee simple, and
nomber of tenants in common or joint tenants as well as a_single tenant: 30
the words ¢ the proper County ”” shall mean the County in which the
property subject to any lier under this Act is situate ; the word ¢ person”
shall mean and include any number of persons, or any body corporate or
politic or other party, and those who may thereafter represent the,.party
to whom the word person applies; and whenever any person is required 8§
or "authorized to swear to any fact, then such perscn, if entitled by.law to
make a solemn affirmation instead of an oath in civil cases, may make a
solemn affirmation under this Act instead of an affidavit. '

XV. The forms given in the Schedule to this Act shall always be
sufficient, but any other forms to the effect required by this Act. shall be 4¢-
equally valid. ‘

XVI. This Act shall extend only.to property situate in Upper Canada..
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SCHEDULE A.

FORM OF CONTRACT WITH LIKX.

This agicement witnesseth that A. B. of :  builder, doth dgree
and bind himself to build for C. D. of &¢.,.upon a certain lot of
land situate (describe the lund) (a house, &e.,).of whichthe description and
specification is as follows: (descrile..the work) and for .the-work to be
so done by the said A. B, the said C. D. promises and binds himself to

ay to the said A. B. the sumof _ .. 5 in the following manner :
(insert the terms of payment)’ and for securing the due payment of the
said sum (if it be payable by tnstalments add and each instalment thereof)
as aforesaid, the said C. D. hereby grants to the said A. B.a Lien on the
eaid lotof groundand the house to be by him built thereon, and all build-
ings upon and appurienances of the said lot of land. In witness where-

of, we have hereunto set our hands and Seals at this day of
18
Signed, Sealed and delivered A. B.
in presence of C. D.
E.F.
G. H.

e —

SCHEDULE B.

FORM OF CERTIFICATE OF EXAMINATION.

I, A. B. of » (addition) certify to all whom it may concem
that on the day of 185 , at the instance of
I examined a certain lot of land situate (describe the lund) and found the
said lot to be (vacant ground, having no building thereon, or as the case
may be) all which I swear (or solemnly affirm) tobe true ; and in witness

whercof I have hereunto set my hand this day of 185 .
Acknowledged and sworn (or solemnly affirmed) K. L.
before me at this day of + 18 .
M. N.
J. P. for the County of &e.
SCHEDULE C.
FORM OF A CERTIFICATE OF INCREASED VALUE.
LA.B. of » (addilion).hereby certify to all whom it may con-
concern, thaton the . ‘day of - , 18, - attheinstance of
I examined the then state of (describe the-buildings’ or work
examined) and had before me the certificate of K. L.of . (eddstion)
dated , and containing a description ofthe premises at that time,
and that I found the addiLionaT valué given to the premises by the work
done thereupon by - of ° . inpursuance of his coniract with
bearing date the  : . to be (one hundred and fifty pounds,
- or as the case may be) ; all which I swear (or solemnly affirm) to be true,
and in witness whereof 1 have hereunto set my hand at this
day of 18 :
Acknowledged and swormn (or solemnly affirmed) before 0. P,
me, at this day of 18
: Q R.~ .
J. P, for the County of &e. J

et p———

g321
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SCHEDULE D.
YORM OF ASSIGNMENT OF LIEN.

In consideration of the sum of to me in hand paid by 0. P, of
(addition) I, A. B. of (addition) hereby assign to
the said O.P. the sum of being the total sum payable to
me under a certain agreement in writing between me (or as the case may
be) and C. D. of (addition) bearing date the day of
18 , and witnessed by E. F. and G. H. together with the lien granted
to me (orto A. B. asthe casemay be) by the said agrecment, for securing -
the said sum, upon (describe the property as in the original agreement.)
With (or without) warranty by me of the said sum. Witness my hand
and Seal at this day of 18
Signed, Sealed and delivered A. B,
in presence of
: S. T.
N.V.



