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RIOTI COURT 0F JUSTICE.

y, J. DECEMBER 9TH, 1910.

OF W1ENTWORTI1 v. TOWNSHIP 0F SALT-
T AND »URLINGTON BEACH CO«MMISSION.

OF WENTWORTII v. BURLINOTON BEACH.

it and Taxs-C ounity Rate-Portion of Township
,uted for Municipal Purposes-7 Edw. VIL. eh. 22
-Budliugtoft Beach Cmnissioi-qualîzatîon of As-
enis -À m.mding Act, 9 Edw. VIL. eh. 25--lnterpre-
t Art, sec. 7, sub-secs. 46, 47, 48-A ssessment Adt, secs.

*to reovr the munis assessqed by the county couneil
y purpos against the defendants.

,oell, for the. plaitttiffs.
ieh-4tatinton, K.C., for the defendants the Corporation

mhp of SaItfleet.
%raer, for the defendants the Burlington Beach Com-

rm, J.:-By the Avt respeoting Burlington Beach,
Il. eh. 22 (0.), sosie '250 acres formerly in the town-

vtfert e veutted ini "The Burlington Beach Coin-
Vor juiici(ýial purposes the territory is stili a part

jnty of Wentworth (sec. 25), as also for the purposes
lurlirenme Act and elections (secs. 23 and 24), but,

>, it ahallteb deemed to be separated from and to no
7npat of the. township of Saltfleet or of the county
rot for municipal purposes. By the sanie section

mminem "sihail annually returu . .. to
mat uni» the. year 1923, inchusive, . . . scii amn
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of money as oudbe dIle to Ille saiti county for, a conty rate
as if the sýaid territory vontîieti to be a Portion of th' aaid
township and] county muiiaiis"The Comisin r .
giveni power to asesand fax the, landis vesteti in themn.

The Commission ifi flot a "uncplt as defineti by the

The couinty' cou)incil. for the purpose of raising thle monpy
requiredl for its purposes, apportions the sumn requireti among the

munciplitesover w i hlas jurisdiotion (sec. 86; of thle Aks
sesetAet, 4 Edw. VIL. cI. 2:3), uplotnthe" basýis of the e-qaIi"

assessmlent of these ruiiaiis he muiia,,ýine
of the Wentworth municipalities were, equalized in 100 and
this equalization wsadopteti from y ear to vvar, indlutiing the
year in question. The county rate, of so many milis upon the
dollar determines the amouint to be paiti the counrty by each
mnuiipality. Eacl i mnicipality thien procedts to volleet thia
aLS an iteml of the contemplatet-I expenditure fromr the> ratepayer.
Eaeh ratepayer's share is ascertained by hlis own a;euýsnet-
the assessament of the iiinicýiiplity ifl no0 wayv crrespondling wvith
th(- equalizeti as.ment of thv mniiiieipality for couniity pur-

Section 85 of the Asesme t provides fcor the proedu
when the bounidaries of exiNting munic-ipalities are, aiteIreti or
wlienr a new mniciiipality is erecteti within a -ounty. The uo
tion does not cotnpaethe taking- of Wrioyfroml a mluniic.
pality andi vesting it in a Commission. Thr, ut ha fo)t
mate any adistment betweeni the tipeeitownshipý and thé
CommTiýsioni, buit has assessed thc Twsi of Saltilcet (in-
clniing, the Burlinglon Comsin"for the, amounit that
mshoulti hc paîti by both.

Uýpon the territory assigne(] to the Comsso eing takt-u
from the owshp the towniship ceaseiq to be liale pro) lauto
for the taxes which wvold be borne by that territol-y. Th ia
amnount wvonld not be asetint y the proportion whit-h the
area of thec territory bore te) the- whole township, bult by the pru
portion which the assesament of flhnt ara, biore to the wIiol.
aussament. This mnust hvo omputeti upon the, Iast s,*1et
mande uipon a uniform basis, anti the assessment upon a higher
hami8 maie later on for the Commission cannot be eorimidrd
U7poni the original legisiation nt) hardship woulti tlow fromn this
viewN, 11111 the vounlty wouild receive its whole delmand -po,.
tiornvd as I have, intliitti-fromi tho, new township aint the

Co'isson Ti.4 vi e % is in avcordance with, the filldaeoa
priniciple's thatd the tax 1 i pon the property, the, townahlip) and
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iws éuinery are used to colleet the county rite, and the town-
ship eazmot be liable when by the Act of the legislaturc some
of the taxable property is re-moved front îts jurisdiction. On
no prineiple eitheor of law or justice should the taxes on this
pmerty b. asat upon thef remnaining lands i the township.

The Amending Act of 1909, 9 Edw. VII. eh. 25, does flot,
in ny view. affect Saltfieet at ail. I do flot rest my judgment
in favour o! the township) upon the fact that originally sec.
22 iàpoe»w tie duity to pay uipon the Commission, but upon the
fart that. wheri the boundary was changed, there ceased to be

&y liahulity until the assesment was equalized.
S8altfleet having paid on the basis indicatcd as fair, ixe., the

paegp4rtion dute in respect of tlie land retained, the action
éhouId, as to it.. be dismissedl with costs.

Thea as to tii. Commnission. In 1909 sec. 22 was repealed
aia new section subilstitiited(, providing that "from and after

the pausing of this Acvt- the Comimission should pay $250 per
nnmto the eoulnty asý ita share of thec eounty rate.
This formi of amnendmhent tak-es the case out of the general

rule, and requires thec sublstituitedl section to be read as part of
th#, original enactmenit, and( sec. 7, sub-sec. 46, of the Interpre-
tation Aet, 7 Edw%%. VII. ch. 2, does not apply, but sub-secs.
47 and 48 govern-these contain no clause such as 46 (c),
dnlluig witb vestedl or accruied riglits and liabilities. The effeet
or the amendinent is to relieve. the Commission f romt ail liabil-
ity beyond the $250 per annuim which thiey are ready to pay,
and bring into Couirt.

Jùdgment will go against the Commission for this amount,

The ainount lot to the county by thîs legisiative action will,
àn the reuatl faîl uipon the county at large, and must be borne
by a]] its onstituent iiunicipalities, and flot by the residue of
gatlc alone.

»umo.a.CouHr. DECEmBER 9TH, 1910.
MA%.,NU'FACTITRERS LUMBER CO. v. PIGEON.

5d#.-KqitabEKxcectioin-Fund not Presently Payaible-
Mnoi.. &ared but Heltd back to Secure Performnce of
contWact.

Appnl by the. defendant J'rom the order of MIouIMoN, J.,
22 OLéR. 36, ante 79, reversing the order of the Local Judge
st Staatfordf, and appointing a receiver.

-neczewil b. r.ported in the Ontarie Law Reporte~.
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The. appeal was hegard by oiurzCJ .R Brittoe
and R a JJ.-

R. S. Robertson, for die defendaint.
R. T. llarding, for the. plintiffs.

Rn»u. J.- . . . Thev work to) le done, waýs gratding on
the. strecta, w'hiehi tie defendant undcortook te) tmaintin in per-
fect order ani in comiplet. rtepakir for 120 inonthis frein t1ii. date
of mopitin eln also te nmke gooti in at permanent manner,
uatiafatoiry te) tire engcr ay daimage- or injury tg) t1c wvork
during construction or the pio of maneane t was ro
videti that lie shloulti kcepq tire paemntd ill wurk in per-
fetly slfe onldition anid M gooti repa)iir ait biis owui tipe"ns
utiltit le- e-nt of Ilic terni of initemnnc,- wlien lie i. to
hani over tlic an to tlic oity, anti every' part tie-reol, in
gootliianti sevcal ondition i maisacori aM rsct t
tire eity engineer."

Tais, it seemu W te mcj, mksit quliteý pýlain thaLt Ulic eouitrac.t
coultl no(t b). copite i util ice enti of tire terin ef iinainten.
&ne(,. .

On the. coinpiction. of thc "work- (whivch lir. inlust rilean
the, worlc orilgitnally donc), thcv vontrac-tor reives iety per
vent. of tlic whoic aniant duc undier thre, eogtracft - ai, ait tii.
eud of thic te-ri of maiiint(iiennc ant ifter tho provisions ef tii
contrnct liakveý b(een fully compiit with. tre finl crtfiat for

tile bat1lnce duce (if any) shah l ie I.isuti Fi paiti to thv con-
tracetor ; so that tlua tcnl per cenit. docai nt beor paiyableý until
tie . zud of the, 120 niontis. It is truc that,. by furnisliig la bond
appruvei l'y Ile city solicitor, ic onrato a get hi&
mnonvy iluiveiicc o etic tueti; but, uieýs. lie ducs su, lie grau-
iiot get Uivic draiwbaetk t Uic ni o! ti tern i o!fti nîal tcnauee.
11v lans not furnimbeti tis bond penbapelil hi, olnnot -(crtftit1y
ire cianoýt li foreti to) doe seo ve if liewe suive-nt, lic uièt
liraýfer ta) Isiave tire ioney ait intcrest witi thecvit>'.

Thc- iaw ix mufftleientiy discussewil by nry Iiarneti brother, Aal
ne gooti 4-uti coiII bc. attalini by aidding gvss

1 do nuot thiic ti. contracter is. now iii a position te cn1forc
paiymcrr-it te> Iini of tie. "dIratwback," antid thcl linltiff.I are in
no beitter posiitioni.

T119e ImpIfiil abuli bcv ahloecd, with oats in ail ti Cours

BxreTru0<, J., gave'1 writteni ri-asonis for Ulic marne vonemualiou,

FAîvoIIklO'~,C..J., aiioncrei
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MOs L COURT. DiEInmmR 1OTI, 1910.

YFINN v, ST. VINCENT DE PAULJ HOSPITAL.

-Umdu I 1se-bec of Inde pendent Advire-Pres-
sre - Dures, - Aiiie-Nu'ipialz Agreement - Absence of'

Wnftung-Stautei of Frauds.

Lppmal l>y the. plisintiff from the judgment of the Junior
e Mf the. Connty Court of Leeds and Grenville, disxnissing

arton, vhieii was brought by Mary Josephine Finn, widow
>aca Fian, deee-asedl, to roerfromn the defendants $500,
« pat of the. uum of $1,000 payable to lier under a benefit
ifcte or poliey issued by the Catholie Order of Foresters on
11fr et Pascisai Fiun.
rh eertifieate as isued named the father and brother of the

amdas b-eseficiaries.
rh def.ndants alleged that the plaintiff agreed with Finn

in macnaideration of i marrying lier and appointing lier
beeiay, aie would, on his death, pay to the defendants

>. omêbhaif of tii. $1,00W. The plaintiff denied that agree-
I.
?or somenë years before is death, L'aschal Fînn was in feeble
th and vas ini tiie defendants' hospital as a non-paying
eut, operatig the elevator without remuneration. The bene-
p-rif8ate vas ini tise keeping of the Mother Superior.
rh plaintiff and tise deesdwere Roman Catholies, and
M&riage oeremony was performed on the 25th January,

ý, by thse parish priest, the Very Rev.. Dean Murray, at the
ýiW, the. deeeaad being very il and eonflned to his lied. On

Meday, thse tlnawcial seerretairy of the Order obtained the
mnýtr frein the. Mother Supewrior, and had it changed by
ýkl ii 1 u as te make the plaintiff sole benefieiary. On
t8t Jaauary h. died.
rh plaintiff, after tise dleath, executed a power of attorney
evS.ali.) in favour of '.%r. Botsford, a solicitor, who col-
d th t1,000, and paid $500 thereof to the plaintiff, and the
tiqin *00, after d.ducting thse ainount of certain expenme,
be d.feadants.
rhr va evidencýe that somne persuasion had been used to
m th. plaintiff te do thia, and Dean Murray admittedl that

ad lad te lier, "Do your duty, and do not damn your soul

will be r.peMrted fin the Ontario Law Reporte.
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The appeail was hard biy MILCK CJ.x, . CLTiE anti
SUTHERLANU>, -M.

F. G. Porter. K.C.. for the plaintif,
J1. A. IuceoK.C., for the deýfqendants.

The judgxnent of the Court wa., delivere-d by MULOCK, J,.
For thev de-fendaints it was airguLed that, by reason of

thle, alleged paroi ante-nuptial agreement between the plaintiff
and Pasclhai FInn, thie plainitiff bricame legraliy lable to the.
defendants for the sumn of A,500>, or took the certifl-ate in tnan
as to the 50,part thereof, for the hiospital, suchi howver,

was flot, in miy opinion, hier position; for, assuming thiat sucb,
ante-nuptial agreenient exited bingý by paroi lt waai voi4
linder the 4th i sectIo n of theo Statuite ofFaus

1 lfeec to Warden v. Joncs, '23 Beaiv. 4-S7.1
Even if fliv hisband appointed to his wife in pukrsuiane of

aifNy paroi anrtie-nupltial agenet t benefit of suhappoint.~
Ment pal.sed Io hier freev froin i y obligation or trust arising out

oIf suevh paroli agreînent.
If thia, thlen, be the corci of th plaint iff 's posit ion,

What se did va-i to miake al ift te the h 1pia et1)<> Thia
gift 41hV attacfks., Mnd thell e app1icabl to the usio h
raiseil arc te bev foujnd in imany authorities..

[Rfeeneto Iloghton v. Iloglon, L- Boav. 27,S; Ilobdý4ay V.
Peters, 28S ihav. 349, 351; 9ilg v.1etee ar)li 540.4O
Cook v. Lamointe 1.- Beaý;v. 2341, 240:; liolinin v. Loynes,ý 41 D.M.

k~ 1. 270 282 Caev.Iakl r. 1Z53 ; E vanIls V.
1 etewl 1>yn, 1 Cox 333; Airdv. skinneir, 3G Chi. 1), 145; 1Iin
tr v. tkn,3 My v . &k K. 111, 1401f); MeC.( a fr Y v. M v( a1ffrgýy,

18A.R W 599!ý); Rhides ý1V. Dte, L. R. i ( ,hI. 252.1
The quevstion is, whevthe-r, having r*egajrd to tho principles

laid downI in theg foregoing vases, the plainitifr is enititIed toý aré
turn of the $500).

For ilily years shle Ihag, als paitient aindenpoeId
in t11V hoISp)itl, wihWaaS under the control of the Roman

Catbelic chnirvlh, Thel( Mo(ther Suiperior haid been thev cunltiiji
of the inranc crtimct. parting with it orily on the dayk of
flthmarriaLge in order ta nal it to be hnv in thle pialu

tiff'4 faveur. Finrn wva. dying, and the Mother 'Sutpvrior ap-
peurs te hav maifctedmuc intereeet in thle destina'ltion of the

(îuy Oii lvarning that some perswns, inuluding the. plain.
tift'S bnltli hd obItinedfý Finn'4 siignaJtulre te aL paper, Nh
roported tht', maitterl to Dean Murrayv, ai(d1ig that the piaiiitiff
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1 toid ber that she feared the paper was against her interest.
the plaintiff ias present whien this paper (her husband's

1) vas prepared and exeeuted, and knew that it was in lier
,our it is quite clear that 8hec did nlot in faet entertain any

ý"hm,%onthat the paper would prejudieially affect her in-
esU For tiro nights in sue,ssion the plaintiff had watched
ýr ber dyiug buaband, was presenit at his death (2 a.m.), and
uaind in the roomi till about 8 a.m., when the Mother Sup-
nr beehoe er to corne to Dean Muirray 's room. This she
1, the Mother Superior aee.omnpanying ber. Thereupon the
&a obsered that he hiad heard that she feared her brother,
1 i , 'ýMar-y, dIo your duity, don't damn your soul for
ney"--and advised ber ta eng-age Mr. Botsford. Dean Mur-

r bu withdrew, when the plainiff expressed a desire ta go
ne; but the Mother Supeior uirged lier to remain and seud

M lr. Botxford, as the I)ean hiad suiggested. The two then
xx.eded to the roorn of the Mother 'Superior, where the latter
rpbne for NMr. Botsford. That gentlemnan did not corne
til about l0 o'eloek. ln the ineantime the plaintiff was rest-
n andunximus ta go home, but, in deference ta the wishes of the
Fther Suiperior, Ohe rernaýiied. M'len Mr. Botsford arrived,
Mother Superior engaged imii in c.onversation and gave himn
istruetions. Ile received no instructions from the plain-
but proveeded to draw the irrevocable power of attorney,

setirjjy withoiit eôsltn er. lie was nlot acting as her
iéitoe and gave lier no advieei. She says that she rernem-
m4l tbe iords o! Devan MurraY, flot to damn her soul for
iny sud that she ias si-ared, and in these eircumstances ex-
il4t.d l poir of attorney. The Mother Superior having
.rx)rariy: withdrawn frorn the roomn, the plantiff, aecording
Uir. llotsfoird's evidence, expressed the view that $200 ouglit

xatxy the hospital. Ile jnswered: "Mrs. Finn, 1 do not
nw anything about wibat the hospital should be satisfied with,
t 1 jiýume 1 arn here ta carry out the intentions as expressed
nw by Superitr-Paea Finn's intentions;" and further
m4 that b. gave lier no) adviee, exeept that he told ber the

xt tblng xhe couuld do was ta sign thev powver of attorney ta
mNbl. ber to grive one-haif of the mnoney to the hospital, and she
tt.4 on bix word or suiggestion.
The pIaintiff was flot advised as ta her riglits. The Mother
iertr knowiug irbat Dean Mutrray had said to the plaintiff,

gv4 ber to do what Dean Muryhad suggested. The in-
owh« transaction ocecurred in the hospital, after the plaintiff
d born without sleep for two niglits, watching ber dying
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husband, under the( pressure of thet laniguage adeedto ber by
Dean 'Murray and the MTother Suiperior, andf wbiei, for th.
tinie being. mihe appears to have yielded te) their inthienve ovér
ber. It ia imnpousibie te aay thaýýt the gift was sotnos

Nor would 1 think the transaction wouild be ls open to
objection even if the alleged ante-nuptial agreeiinent weRreý elearly
establislhed. It mis riot legýaIiyv binlding uipuni thi- plainitif, and
ah. bad neo adlvie as te bevr being, entitled to diiregard il.

1 mirn unable te attaeb any wveight te the Mother Spro'
contention tlint the transactionr wais intenided recyfor the
protection of thlt plaintiff aigainst ber brothier, eanm 'Mur-
ray's injunetion te ber hall riýerrenc onIY to thle $500 he
defendanta 1er anxious te) obtain, and Mr. Boitsfolrd 's evid1(en..
la openl ta the oune cun)istrueitioni offlY. that he wals endcavoJring
te secure that sum for the hospital. At tilt interview% wbeIn MNr.
Rotsferd drew the oerof attorney, no cece wbatever

appears te have bven fluide to theo alle-ged dagrte the plain.
tiff nt tilt-banda of ber brother. Nor 1111 1 aible to iacsover any
thing inluh tasato whicb- is ini thet linlltiff'aifterst

In the ofsecee the Motheir Super-ior, theg plaintiff ap-
peared unable te) ofeir any * resistance;: but. in lier absý4qene sh.
did raist. mone ee obvection, whil-h %vas ovei1rborne liy Mw,
Botsford, who ili hi. vdec atatedl that tilt linltif sge
the powetr of attoriiey on bis suggestion, hlit- t1wen ini fart
itliiter for the b ospitaL.

The, uridue baste that chamracvterisod tilt traniis;iitiont is opean
te thv iniference-f Oiat the Mother Suelrfearedl thait, f r"
frein the inifluencet ef the hoapital enivironnient, tin, plaintiff
l1ligbt b.hwiIn te «,iv., tbe runney te) the boaitabl.

The- reltiions of the parties and[ tilt circumatanees ot the
c*aseý vanI the onis ont thev defendaniiita of be in ht tilt traug
action wu tbe frr reeat utf the, plaintiff. That inuiS bais net bern

icbre.Onl the conitrat>', tilt eviden'e .ileaW thant ali n
duei adivataige was taken-i et the. lintiff's; situation, iJnw
mist'ed stbe wals unlable te) res.iat, the, ilulenve of t Whoe w on
bebiait of the biospital., were exeroixinK rssr upoii ber, Sh
waes notd a fret, agent, andl hall not that protec(týtn te whhvh xbe
waiis enitil betere pArting wvith bier rigbts. In sui-b cireum,
stancesiý,, il i la t duit> et the Court to afford hier siivb protettp
hy.ý undoig the transavtioni.

1 arn, therefore. of opliion that the judgrnent appealed frn
sll,,Iuil Jw set asieai(l thait tbe plaintifr is entitled te reeovb

fil(c mone>' with intervst ami tel tbet voats et file acvtion a nd irt
thils ;ia p ltII
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;AL COURT, DECEMBER 12T11, 1910.

*DEVLINý v. RADKEY.

and 1Prksr4onta for Sale of Lami -Possession
Vin by PMcaerV>d r ilheoit Paft for Land-
rch&çcr Foillig to miale 1ay»mns-Timec Clause in Con-

~- Wsve-Juignnt &tingasile -Balance of
rchme-m~wyPaid îit C'ourt - Veidor Z'reating Cion-

ri asBb*sùg-ih of Purchasr taRdeem-Im-
rl-.M.nIsl Made b)y l'iurchas r1i-C osts.

eai by the defendlanrt Rowe f rom the judginent of Rm-
1 O.W.N- 988.

appeal wns beardl by MtLfuoCK, C.J.Ex.D., CLuTE and
LNJJ.

L Kilme, K.C.,foir flteplat
eCurry. for the( plaintiff.

judgmcent of the Court wats delivered hy CnJTE, J.-
intiff, as Iocatee of the Crown lands in question, entered
agrement for the sale o! thie saine for $600 to the de-

s adeyandl iowe, iindf it was "express1y understood
)e vas to be eonidredth essence of this agreement,
h- paymnients are, pundg-ually maide nt the tixne and in

iner aboive ilnentionedL thi- saiid l)arty of the first part
nt liberty tu rsli h saiIan s

k.y tranaferred lils Interest to Rowe, ýand lias now ne
init.rest the-rein.
r tii. exvieution of' the agrernent, Jlowe nerdinto
in ndie occeupatioin of fliv lanfs and premises, anit las

pofeasouandI oeua Ion treof vontinujously ever
soet weufor ai few%% dlay li was ipssse by

riff. [I-Ili h a i ýf froin finie. to fii i '_I()n oi un of
il and inte'rest.

P.at th iic iniehe entrart was inlrdinto, belîeved
-plaintiff badt obtainIed al patent) for Ille land)( and that
md.dt to S4.1 i hlm anl )lis, Illreaerte foe simple.
[sa(-Ii 1907, Rowe, miade per-manent improvementlis to the

of30 in builings and $40 i eearing thie land.

ill Ix-eQre il, thr Ontaijo Law Retports.

No. 13-IK
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The. piainftf's paitenlt %1;1 1*nlried.jý( and Ieewe aplie"d tel h.
loaeani sti>pptd pa;Iy'Ient 1-l any flirther aIlIount tF Ilhe

plaitiif, amli hias vientilnued to, Illroe hland,
Thi. plinitify haid obItaineýd ugnvtganthte. d1-t'fendang

le> titefaîîlt, whil-h, hoeer asst asdeiponl thIt, idelfeltnat
payinge into, Cfourt $47PS7 t. ahid thu ormbr f tu (ourt, ami

hA uns aMm"!e tol rtain possintil thu trial,
Tho' trial Judiigel foundii that tht'. pIlaintify% wa, until ah.e

iibttined. tht u lgnît!t MIili ait heenvi so.t asit. i~IIilng te) ne-
cept th, bhalnti f tu purhas-ane 1u111î10er th-' aLgn4c
nient, blut i, nit nolw. te Liand having- been isovet. t», h.11 Ire V ;lulle thu 1 i he)I tholeuIh-Ilt. Sh no 14k - lj1% i1 ll>' ss i i1 tif

Ilh1. ilnd, anl ar-eount qo1f tht u 11rot 1i t' anti1(1:11 daînag le #as well 1a fi
i j 4 m1i ion; 1 flw 111t 1o' no ty -f r bavlk tui întnety ý,ht' hIs;t r. , - d

or ffe-r lo pay for i tht'1.ernuIet ipoenns

TIega ejeetion.iiiodallgo. o

It i>s po4intt.dg out in thti(' j 'Illpltt below thait the-îIu>emk
ingz ltri or the- eeneof 111,,ntae nisu>po so foer
tht' 1.1e 1t co te -ý bcoing voil upon) )1 1iu ho i pay,4,t 1;1ý

TIh1e it Ii ent apïp1e 1 t t r ) h1 i s fore lîte ssi,ý upo tho1 1)k i
moniely pid 'In thle' riontraiet htigropaid to ItRi tuIitndat, with

interet tht'înoeyInI Courllt to) lt' pajid tte thu ifntat h
reoýsuit i,. thiat tlu defntan sts ail lusimrvnnt.

Tueli t Ï1î11hit nîîw vcontfendaý thait lit, i>i fttitl-ed tit ri-de..uli
11o l 111yni11t f "tht11- alancit.e ilf tht uritha «1se - t>ntl' -y , whIlioh h.e

yis r latl 1 1u ofrt rs tel lia>', ai i 1 h iii now in (Coulrt, Thojt
hie. li s ent.ite i1 annio-ý 11ilet 1w dv ouhqe t 1dý1, ule ie i S re -elud1î,dq1 by
tht I l - au 1- 1 îniing 1 t i. f tutvi ' ssqin-"e i o ,,,f 1ht e int1rait Nie dlii0t
thi' gîvînig ill tillne i fiy al w iv ',Isllititultin1g t Ii,.1 e tcud.dqý
turi fior h1 or- >igina til jIt!e, ani 1 nIot al dstruction ort tho'eset
1'hai ettru te li, traet ;aea .Mesîgr 3 LJ. Ch.
41%.

lifut hur-, there- ii solliet 1lig mlore. tIiani that.l Thot' dfatt
ini th1v finit place, wa tlîat oif tuii îlaintiff ti ntd Ilaving fti.<
andil tht' plinitf ilodl%1 tht deenan t go onl amiii mû.tk

lairgeinirvtwt uponi tht sîrnîse d (conitinuei tel mûILk.
those ý( i 114 ro ,v 4-nîk1 tts witht n1 1 1(e oi. by 1 tt plaintif tOit ah. co.1t4
nid tiror%% quid liot injke- t itîIt. 1>îîring tho timne thnt poedu
l,. re 11-inlting for t ht' caclatof uT th tatent, it (]Il' mt jkp
peurli thalt 4111% uipon lier part, walS inisistinig tir initeninfg te inJA

upen th le- tuit' dusr, or thatl shevi nt vrtilined an>' idesa il ore.otii.
1n -li q u lUl f, 1r 1 his inIliprove(tliets t S. i l aseý, sh.e teoýI4
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uake: tille. lu apictont the' Crimn was madie appar-
y tmehi acî nail fot toý tefeat her laim....

~sfenretO Labelle v. O'on1- .LR. _)19.1
rh, ,.-4-t i-aseý i.s i thncerydsigihbefromn the

[t wautldi appear 1.) ie that thepoito taken by the plain-
iimpi h U ie>moinl t4 asideth juigmeý,nfnt is inconsistent

1 that takeýn ait tht' trial. Sle was inisisting, upon a certain
etinig due; thiat aniount wasi paid inito Court as being

ammnlrt eJljnt by hier toi Iw dIu. llaving regard to the fact
ibv. c-blse. %it%111rne ti tiif, Nas dilsregar-ded in respect

Il p.ianen-rts 1Us~u flt t w th irst; to tht' faut that, with
kaowledg utitht plainitiff, the eedntetrt into pos-

don amu. onei in p---sessii andi m:ide i1îîprcivenieiits
ng tins perlioti wvlwn the' tiilue c-lause wais si, isrcgarded;

toi tii. fuiieir favt thial the plaiiff eoniiiitinue tc treat the
tisentas zuhisting atfiliniii the (aa le ue thereon;

ili. de-lay was, partly tllue iii thev want 01* ile ati the pro-
Eggfs tahkcn 1, th" AtltmOrney-Oenera; nd thait theý defendant,

111 tbons fide, levli'f~ as, tlw trial Juglge lu;is found-that he
11.0 truf e, t gtnut i malte iînprovenîents aifter the'
lait iiudsnentý11 hiait I be set asýide, ant i hal ).,Pl :beenaain let

in 4hort, hin lg regard to ail bue( facts anti1 cir-
%titt4.gu% his 01- tht'ý11 onlY fanir ifrne duilethere-

1. i l y jud(gmen-It, is thait zieithur 11;11ty reae iiine as o
f~cu the' l'tlit bt t1<at both prisratdthat,

Jwas hig heen waliett, andti tat bbcu pinitiff' ouiglt flot
r lhenrti al ige tg, affirin1 th11- eolîîtraut, with a vitýw of eola-
ltw tii. tIlfrnialt b0 Iay ilitu ('tillrt tue lill laneewi of the

t I-mOuey. Il ant Ilt g 11Mti, ý\Whe t11W bal 4 uthte pur-
i.mnr lt isll> inI 11 ort, t 0 taIlke( th pttiotiin thiat t1e agia-(,ent

b.. eainei and thlat shev Nvas tilti( to breuat Ihua as a

B.frreov Paiart on Vvintiors ani 1>rhsr,7th cdi., p.
Fry, 4lt vd_,sc 10 Kiug v, icx ev 124.]

ter wuliuue anidpseso askedi. ilue plainitiff, ini un-
VC.CAl language, lalim.s thie balance od Illeprhaenoy
ill dite. snd in le statemnenvzt Of Caim para 15) rePiterates
willnglu -11p ani unltil the 1111d"Ilielt hevrein tg) aeeept

1 tip ld.lnat Ille amlounit duei undt'r tht' said iagreemeii(nt."
tmlane or tie pucae-oe ouid nlot be due her. if the

em81 bad ini tact beeýtn put an end to). Shet inýsis,,ted( on
ro tra Io tii. extent Ot proeulring a clauise tu be inserted in
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thev ordeýr, for payinenJ1Vt illt Court (if thlance oft the pu
ehlaae-mon)yey as ain amouilnt stili due to hevr. It -seeým, djifficu
to ima)igine4 ai clearr afirinationi of the rontrac-t il-, uxi.sting thi
this %ws. Il wbliyl disregardtd t1w imeii clauseit whieh ia no
relied.t on to defleat the defenldilnt's righit Ilu rt ilBt
sistiig on1 thle cuniltraclt. afiler the t'IiL4e-Ilrnit forcoptin
ain iLet WiVing thei right tl insýia-t on thaÏt line a" s eisntia1:
Fr>', sc, 121 ; 1>egg v. WimIdvn. 16; Beav. ":).'Ila-s Webb

hu -Re , LIt. Eq. 281 Huds1.on v. Hartrain 1 Madd. 44O).
The pari i te presenit c-ase have, I thinik, b>' their (0

The entlire uta, ul> bas hee pald jtbr Il> tho plaij
tiff otr intui Court, iltenNu an ordeýr snpote vh an af
davit, wher i- h plaintif caie thel anîuunllt as sti11i du..

Ili mi.' opinion, il woldg 1w a gruss inijustil.e if Ilhe plainîl
%%als now perniined-i Io ebIange1( ber' posi ion" anld lureu e) a

CeI tlle bajlance due b1J er, thils dep.Iriving ie defedan ;f h
inipro111e011 pOnLe lilld.
In Ilhe view I lie t the cae i s unciayl ca

fuirhheor, wbheir, haivim regardl tu thindng ut, lit, tri
Juditge, tlit- (def endani r t %ugl flot iq, n any ilv lt he itit'd hI o la

provmns malle lin thi' lona id belefta heitas t owl
l!er iand.mi

A )rhe ojecion was takenýr b>' tlie laitiiff'_S coe1qlS 11h
le Iledn aspeue fra o ing sut as'ido tll ji itl
ienllt el rd' at tbe trial. upus(Il tie -grl-11114 ltia 1110 jiiittl

soiios atdliee tis eedn' ultraceu fi
1% big Ibe tint, ult1 1 tise plsrvIhaaet nsonc pad I

dfn ant ad interes.t. Bu1t tlie gidfrendssnt 's soi itr ail:
an aifitiavit, hi l ui t rai tli tisi gcli-eque waiS g

nili 4in order lut baveýt (urýjiailgllLi'nl 1-1nit'red lu) fuIrt
tlt, apeia lieqn. rtu Ihatl th.. Clcrk %oid nuli enlter Jll

iell unisis Ibev asisounrt wcepaid, ani ibiat thei sanie uw il
givni oir cidlustsaio . or il stItinsent ut' lise 4dai.
do, rsoi ibi thatl Ila t tuok place- beacnli slillllitur oIlki
lu plri-jiclie-i tilt, da 's rigist.

Tish.. gnsn sboubid hov va riedl an111titg Ib foennt l t luv
retleesn,1 lipun pirynseut l tilie plainti fil ut tl ise Il ilînont o! (if
1 )lirfelms nsuinely, m Ili.eb %%il1 ieind a , re *t 1ru ut 1 >f 1 e v (1

gi-11 lit tise deý"1tendat's muil oi. for a35,id 1 l1ý. payînout ril
tu , tis pa z1n 11«i ft te 7 4Q.7-0 iIl11lth 4 ist rst ari edý 41, now
t ,uurt 1, i 1 i osis l an it c1lui iv l-1 ut pa ynsn-1 t1 et4 tnl ( o-iirt .
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plitiff. denyingr the righit of redemption, shouid, in
,y cm, psy% the costa, but the conduct of the defendant
>re.nt cae is not free from ensure. "Whîle stîli holding
ion un&dr tiie agreement, hie applied to the (Jovernment
own iflterest to lie enitered for the land, without giving
t. the. plaintif,. le made defauilt from time to time, and
it. Court the. ainouxit of the purchase-money only as a
v wicih lie was alIowed to defend.
rin regard to the, peculiar circumstances of titis case, I
lierf. should lxe no oosts, except as aforesaid, in the Court
'w Of this appe(al.

CXAL COURT. l)ECEM1tER 12TH, 1910.

"FOS--TER v. RENO.

mrni i<xmd Taxr:;-Dist;ross for Taxe-s -Seizuire of Animal on
wusî,es of Pe4rsoii Taýred-<JlaI*m olf Tille through Person

~gedAuesmentAc1, sec, 103-Aetion against Tax Col-
~go-4stflcI onof Dis 1ress-V-lal idity of Appointment

ilnleffMùmlo of Muiviipal Coni-S/iinyPstof
Facto Oflf cer of uiipliy

pwal by the. plairitiff frorn the, juidgmient of the County
of Kent dismis4sing an action against a tax collector for
rul dimtr.s for taxes.

i ppn)g-l waa heard b3y MERIeITa, C.J.C.I>., TEETZEL~ and
~m,? JJ.
E. Uundy, for tii. plainitff.
WUa.)n, K&C., for the defendant.

mýjudgmnt of the Couirt %vas delivered, by MIoDLETON, J.:
th argtmeint ive held that the plainiff had flot suecess-
atàced the. findlng of fact that notice had been given as
Pd by the. mtatt. fourteen days before distrainîng. Judg-

rasr~rved( to enable us to consîder three contentions put
ýd upon his bePhaif:

Tht thé. mare in question was not liable to distress.
the persnu sès as owner of the land in question and
*er ofith mare, ade a chattel mortgage to one Shaw. As

wUll We reported in the. Ont..rto Law Reports.
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furtiwer selryacllatvleint llk. akvi 1 hy l th e rttgagtos
indlorsei by Ilirru ntvn in sinm wai neraet i lite radng .1ý
fle mare. After thet tax il iý Ilat bconhrbur and ilvinan
mlaie, son1w axeywu etlyîweidrea nia rag
lmnt, wis inadeig. evdneib iouin eod ti-ndr the

Av epetn Bib oif Salle amii ('haltdl Iotg >e . wh
the maire waai ti-raferr-edl1 t lte plaintiff lu oh as aee-trity for
ti-e pruleetigkn (kt tlt- urmsois aigainsl tlig-ir liabiiiîy1 u* o N î l

note. 'he1 wne atgret.lt -114 tare fo ami exrielier, inti waq la
lie aIiitrt Ilu enter her- at fie, ra\. aaý filon rimollvt.d
froîîii ilit- J>rrmias ami Ihoarltiti al rertinm hot h \Vls lien
out fr eX.errik- 1'. Atialir o lier1 liponl ha l rvia fori a lnj

pryprpandam silo was then-i meizeiý by tlte defe'-rlnda, a4t.,

t'ner et~ 13 o hi Aesanen Vt 14 Etilw. VIL oh, 2:,

sani plne st lh'an>ra rgh s leii train fo ren The

rigl lx giveil lu tlke, *«iIny golida i i tei loi t11wian
wheni litiela is ei 104e. r 0h, iy vuelas. if. tranasfor, or
aaaigrnient f ruali the peso azt . .wlehe 1jjIotè

w 1 or y Nay ilN ifl*1 iuga1.tgi ge or Il'herwwIe.' %

Titis h %%s WaS ulpon 11- faanli, io tIio plit i! ela iis e
thrrungli 1tlit pentunii taixeti.

Wev ean finti nu raso wIltil 1fiî 1Slli etee sh it bt lie l. nt
t liq wutrd4 tif 11Il sjt lutv. AI1É- eiarniil i aw a iy1 goudut a t Ili m

1at alitr vii1bjoct fi> ri rin el l deqIfinledi txte )Ils flot ilnow1 mtil tsr
l i voti lie m lakvin for retît i f nt l'yIiiii l% tile Ilatiioqrqti poin the
lauti. Tilv ii, laniuri iniglil i) nlhring tlite goudal of a strantgtr upom,ý

tlite lani fort1 lite pu1 s o?.1)( m the 1 o1 tiaaninlg thein : itoii V.
('artq-r, Cal). & 1-l. l1S:1. TheV anuî11Iiaiou riglil t tilt litnd1o&bm

tu taLke tlit go if'o third( parties forv lits teniant 's dt4>l Uo)rt4i
v. Fi"lknewr, 1 T. i. 5im nil ( 'ha1 loner v. Robh isg11, 11 90S 1I Ch.
49)ý is . confe-1rei lpon tlt, mnui ipikitylN tlu enie il ilu etftl,4
paymeIN î u19t taixt,..

(2), Tit.. litifI t Ieni dconitendais litIwi dvfentIanjot waaà,1 uoê
diy alpiini , lio euht etr'. ai i thait . wh len tfliv takin I ! f h.

ehll .- l 1uestio lt is olglit luIm liejst i fivii, theit de4fendan lt lme~
pro)ve fls riglîl fl lake iety

In1 190-S tI4 'f11 (lendat wail it a-dmitteii 91Uly apoitl.4t-
foi i'trfr dit yo-4r. 1 r 1 909> tlt- yvar lit quest1in, his appoIbnt.

nlienit wast, 1,y rv uul andi mul l'y .law-ii%. Titis is Ilite grqtat4
ol altae.k. ,,leiiufl 32') leniis tlit olit 0ow1.î ut lite e

uitali li i Ser.t1eil lîy ) 'Ny- aiw. 1 l 1bas simeilue be1en S1)1,I afflu F
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this sfetion rýqires, thait ail mniciipal aetion niust be by
~, This assimption igno(rfs te composite liaturle Of the
leipsi e4ounoil. It is a giýsiati]ve body-a véry wide law-

mixFpowr lias been unfvrrod lipon it. This poNver înust
3Udby byv-1iaw. li i, also an administrativeý body.

y duie an- impoýqSedi iipon it, as to N\iceh it has nt) discretion
,Mdcutiea. it canl diiichargo withotut tho t'orrnaity of a b)y-lIaw.

,m. the teri bda- law eatdby a subordinate legis-
ep b.dyl- -eannot heapopitl used when spcaking of the

jair oef a (ttuor idty. Section 325 refers to the exereise
iiieil legisiativi- powcr, and flot to the performance of

rbiu distinction is, rooognised in Crot't v. Townî Council of
rjouugb. 5 ('11. 141 .. . . Pratt v. City of Stratford, 14

21ki, I16 A.R. -). and In thle casos there eollëcctedl.

Jude.r sc. '295 it is ii duty of the c-ounc-il annually to

>int ae and voilector-s. Ther1le is no reason why this

r- éonkl]4 not br dischiargcd in any way. intfioating eorporate
,n le, y roltnas in tis case Every duty împosed,

Io01eb, iniphies al poc o dishlat-re that duty-manifestly
Y o$f thq- minor dutiies imposod by law cannot eontenifflate or
liea by-lai, and may vc lievl] luift to officers of the corpora-

mdni th.- line iiiist hg, drawn iii soeway. The distinction
r"n legislative powcri and powe-tr as incidentai to thc dis-

-g of a statutory duiov Poic, and cari bc productive of

!h-0s rend-rs it unceayto eonsider- 1h1wfe of sec. 321,
.4 uponl by tile defendant. and the thiird point arising upon

telairtiff'm eaae, the position or at de facto officer of a muni-
~llt wheu- lits actions are dliricctly atakdin proceedings
ýj* hini peuual.O this point thevre is a vcyvaluable

uflil $ tate v. Carroll, 22 Conn. 449: se alïo GIreen v.
*e 2 Wcýnd. (N.Y.) 490; Patterson v. ile,59 Ky. 493;
* .Kiuijjjjj, 45 Miys. 151 ; Svh1envker vç. lisley, 3 Scammon

,4S;Cwniing v. Clark, 15 V't. 653; Viner's Abr. (Officers,
'i and 41. Vol. If;, p). 114).

Th,. appeal radls and shiould he, dîsmisscd with costs,
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MÈaîEREDT1, ('.J.C.P. DEÇEMîFNIFFa 13TIu 191<

LATIMER v,1 X

«ontraCt-Fomation=Let,. jý aindtIcrm-?ffce,
Xtatue ofFrauJbr -V, lAduradIurkt

Act ion fior thle apecifle. perorm c af an agrement by th,
detenldant te i 'lto the plainitiff the as half of lot 2 Iuli te 6tI
cole-ssioni of Hlg- towlnship ofGergna

F. Armoldi, K.C., for the plaintfif.
J, M. Clark, K.C., for the- di-fondant.

M-IEDiwi,, ( 'A. :-Aî t Iic q.]a ofý tir h a rguilet, 1 i a
poae tfoL1 fail 1 .i qus i1', rai4e excep (1 \ r)t a s t i w )1e t 11er a1 eo iitra iufi ient toq si1sfrY the St j1tu1te o lf Fraud11a1 W;L wa pro(1V 01.

The dilefendititeloe al ii i1 tor Mi Ined A rchuI iba ld 1rz
tg dvrise fo r tenri(v. for thei purcis of 1te la id. anrd i r

afl8wer 10tik i advartiseilcnîl thrcc tcndri wcc teie g
higliest of %vich wa-ls by Ric-hard F. (Crunsbery. L liq ) ffereq,
$4,01o.

On 1 lie 1611 1cbr 190, ( roizi-r, %%rof to 1 t, ilgftnd(at
whio e it a Edmenortonl, in t he provincev 4Lf A lberta, vmnelo.j1
the tenders, arid inforning Iinii Iliat rathervi tlîan lue11w land thq
phlitil! -ol go the. higheiit bld', and 1eqcswu 1,. dfen
daint tg)wio hlmit (zier) ac>-ceptani-v or r-ifîîaail. -auwh

0rgea1h0 p)Ilce il tixigtua bt havv itliat one, nd aiiogiti Vrai
the dcevd woulid bi. malle to hamii.

Tis offer "to go the. higliest bld" waal. malle by (7rozier Wittthe. au:hol(riîy of the, plaintiff, and the. leýttier l hvilded ',ROe.5
lot 2, coni. 6. logn.

Tu" thlia lietter lhe . defiendanit repie iyl te-legzrami of thi
24111 Ocoe,1909, in lieue wor-ds: -1 acce-pt Johnl Latimote',
bill for the fairm".'

On tii. followitig daiy Crôqzii'r wvrote, atheldgn 1 tel.
grain, andi torwarded to 111, defenidant, lit Edmnoniton, tire a
veyaIIli ne hidullca(-tai for e-xceu-tioni,

Oni 1h.v 10h Novamubvr followinig, 1h.e defvindant forwartt«
ti. cv.ac. i upl] te wvlii lhad beenl exc to 10
niianaigir clf 111. Metropollitani Balllt a-iISttonl, aconpnet y

lt- rf.rtritg lt o veyanceils Idi duplicata E.
vo 2 ol. 6, townip l of! QeoIrrinai, 10 A. Criozier, ILa rrimter
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It.~ Untarii. ami isrutn the manager to deliver them
on7ir.m reeetipt ofl a ma2rke-d chLeque for $3,809.50, which

),.ente-d the p+ehsep 1, 4010, less $200.50, the commis-
* uhieli it bailbe arne thiat ('rozier should receive for
-1ting t1w .1le.
On tire saii dayi' the dcifendanýirt w~rote ta ('rozier inforining
a at whlat Iw e had thlus donv.

Ouing! tie a letteýr wliehl thehghs tenderer, Vronsberry, had
tten te) thedeedat the( laittr w;as lod to suspect that Crozier
1 neot ae(ted( fairlY 1by lml la the tra;nsaction, and on the l3th

woerxt lIv tuerpe nd w-rote the baink mianager instruct-
him ti) returu thed deetds. Before thie recai of the deeds,

')Ver haa given the ange theinakdceu upon reipt
whiehi the defe-ndant haid directed( the mnager to deliver the
-di ta Crozier.
Afler saine Corsodnebtente defendant and
)zir, ini whiveh thie latter dunied the harg against hîi which
an,%Iwrry's li-tter to thie dfdatseemied to imipute, and after

>MIbwý bad writtern to the defeýndant tell1ig hila that the
liets la is previous, letter wer, imade on heasay ad thlat

had aeriedthiat there was no foundaition fur tlwern, thie
edant, on thte 22ndl >eemiber, wrote to ('rozieracn le-

thé- rreeeipt (if ai lettr of hiis of thie li 1)ecemher, tlighim
1 hi- tirs de-feidant> was prpre o put the dellthroug-h
h MIr. J. K~ lajtirnert ;it any' time lie desires," adding, "Th1is,
Cýnmw- la% witbiout prjuie, nd on the 271h eebr
,xsr %%rte to thel defendait. ais follows: "Re easýt hif of lot

ioon6, C(leorgia: Youir letter of the 22nd instant re-
,ft. Mr. -John G1. Latimier oalled thiis p.m. and nitrcem
orato yei and utaote tait lie is prprdta close at once.o Be

,I eioughl te forward paesto baa orhre and olg.A.

Tt defendaint. aifter titis, peasto) have ai,in changed bis
d1. and %roite ta Crozier on tie 411h January, 1910, aeknowled-

thteip of tht lettr o! the 27thi D(ecmber, and saying:
wüt te) say witbiout preýjudic-e thiat 1 arn prepared to, close the

1 with Mr. .J. C'. Laitiraer, but on referring thie mniatter to Mny
p 1 land flint s1e dllnea to ecm a party to the contract."

r->iron the Iithi January, 1910, wrote to Il defendant in-
ýn that ii. trainsaction slbeuld be varried out, and the de-

I*ton the 'l6thi replied, "wlitout pedi,"that bis wîfe



35C j'jkýTfi. UTÂRJO .\EL OQTR&

hatitlaprvt of the sale o! tile farmn frorn the very firat, and

sayingý, Th(Pieds of the property in question w1il lie, extedt
to, Nir,. . O',. Latimer and devliveried 1,> humi or is rtpr-eentative
in Edm11onton, iera on c.onsideýration of thiv payment o! the~

pricer in caish stipulattil in thedets

It isuneesr toi refer tg) the sbeun orsotee
!urther than to) say that in al etter of IGhFehu,11.ti i.
defei-rant toolic tile grounid thiat hie had not soli tlle farmk tg) the

plaintiff, andi Ii aother justilieti titi position hie htI taken1 oni the

grouni that Crozier was acting flot for hlmii, but for the plaintiff

andi himself, In the tranisac-tion.

In in "y opinion, upon tllis StaLte of facltS. a otatauleett

aify the pgro)visions of the Statute of Frualias been prtgivc-d.
The parties toi die contract, theilt, tmtt' o! it. and the, prive

ta o hpiti, appear in thecrepodne andi the authorityv Of

Crozier til le( the ofYer wicl Ille de!endant aveeptei- is lne

openi to question.

The acetueof tii. oIer b tile tlgramýII o! the '241t1 (Ilto

ber. 1909ý, waq. in my opinion, al suific-iet, acceptanvo to hiid the.

dufeutisut, but thiat la flot ahl; it was followed( hy the, lettera of
the, lOth November to tile hank mnanager andi to Cruzier, ati by

theo letter of the iefentiant o! the 22nd ecju. anti Crozier .
reply of the '27th o! thait monthl.

1 dlo not undeiqrstjttid Wha Lt thef'edn meiantl hyuaiu

thiat hus latter o! thle '27th Devemiber %%as without plrejuieei- Inut.

whatever lie, mlay have meiant, thet plaintiff )lepeis a ropoi4f

b)Y the- letter of the( '2701, Wud that magtie( the lettelr o! thev 22n4 ax
effectuiai for eofntratutal purposes is i! it hai flot containoet theýýt
word.. There i. aiso the letter O! the 4th Jaàriiy>, 1910, which iia

al flurther cofimaio o the part o! thev (t-iendant of tev bar.
gin hat ilat mat8iel.

Tile plainitiff hm entitieti te jutiginenit for the specýiifi- perý
formnce o! the. contrsct wlith cts. If deasireti, there mlay bu
a reýfereuceý as to titi. andtii settie til.t, vaane anti furth.,

dircton atil ubseque csta wlll, iu that avenit, lxe rtý4emem.
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'LfiJ. DECEMBER 13T11, 1910.

ROYAL llTAMNILTON1- YAChTT CLUB v. JA(RVIS.

eaxufeat audl T*axesý-Tax SI-rw Lands-Assessme-nt of
Club, lP R1,pe4 of Interest 1h, iriin-Asessmciit Act, secs. 2

(7) (b) 3$_-A1ssessmn;j No iel nd oli-Inlsuflcint De-
»g , of Lamd WratAvriemn etfctc

Fa4utrr t, Coflect Taxes by ActesAsese td sec.
113-Qther Irgkrte-a Attackedl before Deed-
Curative &ectims, 165, 172, 173-Onus of Proving Valid Sale

-"Rui,.,, AsesmentofClu b-Bu rlington Beach Act, 7
Rdv. l'Il. eh. '22-Amin Aet, 9 Edwr. VIL. ch. 25-Ac-

gvisoiue-A Iol Court of ReiinFrhrAppeal
-I4'olîst aiSae

Action to aet asidie a ti sale.
Un thé lsptebr 1891, the plaintiffs, an ineorporated
ipAny. obtin.d fromn the(, Dominion Govcrnment a lease in
ing for tiv. years fromn the 1s4 Mýay, 1891, at an annual

Lai !f $25. (if a pa.rt of the Wurlington (Canal Reserve, con-
jing fete-quairte-r of ain acýre. The lease was renewed at îts

ination for a furtiier period of five years, but had not since
i r.-newedl. and the plaintiffs allegedi thaýt thiey had since Con-
11 to oe-etpy p)ortions of the landl under the leave and license
h. (iovsrnirient. paying no rent.
Tb. piairitiffs eree(ted tipon the portion of the reserve demised
her a clbbueand apreacs
In 19O06 the .ss- sr for the township of Saltfleet assess;ed the
p,-rty Me the-. plaintiffs, als halt an acre, at $1.,300, beîig $,1,200
the land, $*i,000 for the buiildinig, and $3,100 for "busýiess,

,intt. -sad tii. aiont o! the taxes imposed for that yeair
ýuntm1 tei $148.43. At thait tiîne the p)roperty formed part of
townXlplb
On the. l.ethi FehIruajry, 1910, the treatsurer of the county o!
.itworth FLnsiiiied te) svil to the dlefendant the right, title, and

, o! tii. h owner other thian thie Crown in resipet of one-haif
jwatht of the. cnal on the bay side for the taxes of 1906, and
athe iefendant a eeýrtificaite of thesae

Th- plaintiffs soligiut aL declaration that their premnises were
al thatt the tatx sale was void; and that lte certificate

a auimlIty- an(] sheiuld lic dehivered up to be Cancelled.

W, S., Mefirayne, for tlh. plaintiffs.
W. Ni. M.Clsmiont, for the defendant.
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SUTI fERLA NI, I. :-On 011P n (Io' 11 lif ;at taki t 1 a1t the ý ln d
upon whivIh thev buiildings arei irlte arL'nlanids. andi ther.
turc texvirpt from sesîn.Bytetesrr' etfct
ali thalt was purpodrteti to he sold wýas Ilt ilt ile, andi inter-
est trof wdrsent owne.r theein othr thanii the ( 'row i. - ."

[ Roefrenve tdi sec, 2. u-e 7(, of the o esîetAî 4
Edlw. VI c1. il ; alsoi sec. 3.1

Ili tcireunane 1 thiik that, whilo Uliv landi itset
i.4 nl lable o li taies, ill plainitiffs ilith he aidý er'e prit-

Park andi fi1vvr 'L.o. v. Town of Naaa 1OR 9
T1711 assase ntice fol. tilt (eal. 190t i pou andi ili

asssinentroUwhw rore~>ons tereitb. Tho directions to
the aseso ar 1 w iun ps 22, 3u>~~. 3,u ict Assh
menot Adt. 1 i tlt- iitl coýliimn of id, notcethehdinig ofit h
la, -Nuibr of' vicevssion, 41tr.l rce eint of b".h

dvso"il that appar ilet, Bac. 'îe 1columuil
Î, '"Niimiber- ofl lot or os, nothing, is ilhown it ali t« i( er
rolinnii M. 4Nme )t ace r litr l' easureîl 'l'lnonî, thejkre
appears ' '2.

tlse a lt ilc th siiflielt pahe laro 1w a bsaii

M-haft ia itenidti o 1 assesst-d, areno, 1111t out ini tis nItotic oýf
assesam11ert. -. . fil the list o! Llnds attaiheti l the 11r1ao idd

11w iare daittd Ihe Gitli Nd vi eniter, 1 l>(>il , ' ' îuînadi i 111zg tlie,
treasiiurer tob levy ulpon thv lands foir the arreariis duihereo audl
foi. lis con»ta," -h ildescipi f theland is as follous: Muiktii
pallity o)f Saîle,12arSouth oit canatlt bay sille." hnti

1Lnt ill- ale thb.i- ets ini thei Ontarie"azte for the.
puirpoise- o! the proposýed sale, il tic par-tîculars wýhi-Il wcvrq iný.

Sllt.dt Bi. Beacih, souith oif canal, bay sie. . oare."
fil diet, fct issli to the eedno i theaip

tiionI iiis fiollIgows: A11lk ani sinlgu l ir1 thlte rigIt t 1iti1., a ni inIlteNeut
otif 1 îv>reaen-it ownerir theireinr ot hei iri a lte Cr4 wn , wie d1aaidq
puirvvl tiight lie drscribed siffliciertly tb enile the sveo l Iy
out ti, santie onl tilt- grounitti ats fqellows, flhnt is to say, soliti o!

canalil, h1ny side, Burlllinlgttn BeFhinti forinerIy asesdto Royal
11flillouti Yach")t Clubh, rontainling by adaeesremnt

1w the sanem r rls
lit Ulic ibvedescriptiotn nlot eveil tIe4 tiiwnship nor, tic counyty

Ileei toi mei, on] lu-cunit o!t Ibis indei-f itiiteness (if (j,
scip ~îL ut tic 'al',e inqestioni vannut i e 1 iîldwll, 1 lt ulIust te
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lit appears that littie or no atternpt w'as madie to eollcct the
.- by disres. . .I thinit is clear thiat there was at ail

M upon the premises sufficient propierty availal)le for distres
ri which the taxe-s in question miiglit have been made: ('aston
Miy of Toronto, -'W O.R. 16. The collector admits that he did
conply w'ith sec. 113 oif thle Aç-cssasmnt Act. 11e seems to,

s e t ini a cieea nd irregular Nay. * ,«
iB.tferenvir Io other ireuaiisin thie warrant, etc.]

Auý the sa'Le(' attaeked withint a year and hefore any decd
boeu uedthe defendaints, are flot in a position to take ad-

tage uft Uic cuirative scin,16;.-, 172, 173. The onus of
ving a valid sale and a copinewith the statute is upon
defendants. and 1 think, in the circumstances of this case,

F havé. faîitld tg satisfyv that onuiis: Essery v. Bell, 18 O.L.R. 76.
A part of the asseýsiimnt is ain amnount of $3,100 for "business

int. - Iain rgrd to the obet f the club and the

le»oe of the seeretary, 1 think the cas,,e of Rideau Club v. City
)ttawa, 1-7 O.L.R. 11S, lias ap)plication, and that thc plaintiffs
5iot a clubh within the rneaning of suh-sec. 3 of sec. 10(e) of
A meflint Avt, and that this portion of the asscssment, in
evIt W011uli e invalid....

jRo.fpere-ee toi the Act respecting Buirlington Beach, 7 Edw.
c h, 22. and[ the amiending Act, !) Edwi. VIIL ch. 25, sec.

it mwiiild appea,,r . . tht, if the pricecdings leading
te, 0w sýale hadl beeni re-gular, there -was auithority to soli the

It wvaa argned-4 . . . on 1hhaif' of the defendant that the
atifu' liait talien due notice tif thiei asescnlad appealed

oefromv te the Court ut Revision, thir a-ppeal had, heen dis-
.~ and tbey did not pretend Wo 1)e aiid were not in fact mis-

by an%, waut otfintns in thie original asscssmrent or in

It da(-s appear in evidenve thait thie aptal of the plaintiffs
1i Court ot ReViSigon waS sisd h plaintiffs souglit to
W tiut they hald Iaun11eed an appeal to the County Court
W.. an ped a e-opy of their notice of appeal, with a

bgt.ndg letter certifleatei aittavihed. No evidence wais adduced,

rév#r to show thait scli notice ve(r reachied the clerk o)f the
rnsip of Siltfleet, or that the appealI was further prosecuited.

Th plaintiffs cannot, however, bie satid to have been quieseent

th matter ut the sale in question. Under instructions fromn
mthi solicitor appeared at the time of the sale and objected
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the(reýto [l the rtsnc di thedeeda and bevforetht 11w wuL
iluade. Ill tact, uponer this rta beingz imadv, the irnetyj
quest ii riwas te11aiy ihrw, ;Lndl th I lliiàr for thli
plaintiffs reicTht rasr iho) caill, say" s thet h.e

reevdtilt- righ tjout *it Up1 agi glid, aridthrpo
sgold it toit 0 efe0 a for)I thtf amIIounjt o-f 11h4 taws. ald eos ts

Therc-t wIll lko jugmlent f(ir the intf ulrn the, tai
saleV vilid, and th 11 rili4' aL nuLI)t.%, ;m lirvvi that thlie

latte w o bc 111ivr-d Ilp te b e canlleid w it I ( tst tl thIlt plin tiffs.

1 \TV EN W I T1r''' V 11 V DENM v E3H 190r

Jkld 1cel1")I io-Muic ?,ipl Ad .1,1 ,903, l si s . 17ô, l22-24 .G 61 , G48
or 1 Si (1

Act ionl te ove 67$3 le te o due, aI'Is eaelqh1tý f th
#liielitit e-xpendeid upon'I ai ro a llcgid lu 1we a "twnshIý 1 iii nd
ar>' brno notr as Iidhy thIw d-ounltyN vluil."11 undt'ru stlc. 64$ I>q
ae.q. dof thIn Munliicipal .\(t, 1903 l:.

. (~ (1ouinsdl1, fo)r tht. plaint ifTs
<i ayneh Iltaunmo, K .U, .for tl- dfIli.ts

NiDUTN J, .: ]Parlt dif thi. rondI4 ini qluestIon is tt i*g inail
rod ll uwanet, this ie-s heotwýîevin th1t l[mnds rnd anl ilTt t rmii
1.t0 c thlt 1st ilrdi 2ndi 9c-ocessillns,. As toý this rondt thot tdoný
ShIII 1% r 10d te pay itS shalre-, andi, upondI tht PVidee1 thit *100l

alrnd ofeed s mpe.Tht, reilnninlifg p'lot, ido thv rotait in
ques1>tllon grnl,sitel' al rondi inairld oit ('atrredl 's plan aLS "tth

(tiulh rond, This is enst o!r midi para1.1114 toi thl tfwNýt rond: ax
surv-eyedvo, il 1li-uts enirely w ithllin as t F jlai 1o'uub. 1 u Lmual i rli
seu)th frmin thtcocsso rond toi tht- Plins rend, aloing the sber.
1)lrligo 1,ay. Thtli cocsio -od is oe for aL short1 (Ji.
tanht wevnI thleSe two-f rondsll (ndlf a littli- eatel) th fonji
ing tht onetn linik bewwtni the travvlled pogrtion e!o thet îown
ljine »iri tt ul rgiad(.

It iS tiid luanicrle IS daiIim thait alPl rond muning frr)l
tht, 111.IlltAiri, 11u parit iongTl the onay owe lots 26) aud 27
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the lat und 2nd coneessions in 'West Flmoogand con-
-<tn wii thei Phlins road someinSrbe distanc west of

e lown lin., road as surveyed 'and wihfor convenience I
afl oeill tii. Stone road> i.constitutes ai devieition of the town
ie ati ut that, this ditinbeing made many years aigo,
e tirignal town line as suirvey,Iý] aind then unopened, eeased to)
a p'tentiaI ud
North (of thi. Dunffas roaid, and below the mountain, the town

w r(ffd has ney-er beeni opened. Above the mountain, the town
te riat bas ýbeen opned niorthlyi-.N and is used throughout te
e nortbo-ri Iimnit of thel township and beyvondf.
At the. blrw lof tii. mintain thlis road c-onneets with what I

vr cailld '-the Sto)ne romdI.ic winds down the ineuntain,
d tiien folilows the coursearady indicated. The travel coming

wn fron the. towitnahîpl rond north of the niountain follows thiis
,.n rom!gid. ache Iiamiilton eîther by the Dundas rond or
Paini road.
Vieh.origii lof the. Stone road in obscure.' The only evidence
r(mme, and aipparently thev (orly evidence thnt ean be obtained,
ontainln h y4laws 7 and 65 of thle Ijnitd Counties of Wcnt-

,êb and fliStoIL
By4-aw 7, paadon thev 31st Jaur,1850, recites that it is

mdliént to) alter thie Iineo of rond ait the north-wevst angle of lot
:m)d eoneusio<, lmhroutgh West, and enncts that a rond

'ren de.ue billb salse.Ti ronld vommllences
un tilvlàei:zi. montin were thet trnvelled road teret thie orig-

,l tow%4n line romil, aind decnsthe mmuntaini by devions
0v 1 .ning whevre thepreen trnvelled rond betwcen lots 26
I 27" -u rei h This by-law is, no dIoubt, for the purpose of

inin snd ini .4ore reýsIpects altering a rond down the mountain
e«tilg two, aIreaidy establishied and travelled. roalds-above
liitiu upon trith t ow 1 neI and( clo tie 11oun1Ttkin upon

betweenar lots 26 and 27.
Tii. oerourbylaw passe-d oni the, 3Ist Maroh, 1853, "to es-
,li th ii h, utf rond duown thie mounitain on or near thc town-

p U. btw En mt und West F'nbruh"estilblishies the
14 riai by, thé,sin description, save tint it is imide 66G feget

Id. jnstmad lof -)0. h inference is, that prior to 1850 tuis
ý m! haffd becuri-vont a eouxity road. 1 do not think this rond

Id. iu uy way regatrded as a devintion of the town rond. My
pou are> givéa iater in discussing the "Gueliod."
Th oigin ofth -G. fuelph rond" (i.e.. the shiort rond throuigh

mrd' property, so-ralled for eonvenience) is as follows.
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Ono Carroll. in Deeihe,183,prchaijsed the- land asat of the
towin roadI andi siouth olf the oceso r')on. Tu rodray have
e xisteýd uponi the, groundi( as a raeedr-ond, but it iýs flot men-
tiolivd iii thei veane Ini April, 185, 'rroll made at pla
of thi¶; land. whivh was regzisteýredi un theo 13th Jiîne,15. U p.
this planI thi.s road is shgwnl aus laid outt by.% hlimi uIpon hli. o
propeïgrty'. Býy deed of the 121h1 Mny,15. Carr1oli soldt sogm loti

acdIng t thisý plan. 1 «pon thlis plan theo r-ond allowanle i
devaIt %,îith as ( arro-lIl v. prpety tough h ld notiiw then'i ,I"gllire
anly titie to) it, (rril, n16,ap ied t lev counrty, counclil for
al 11,eaceo the or1igina;l r-ond allwaee uon thet grouwd
that bytelayving oi fl the, rod ponl lis o\n Irop runiler
thi. lawý then in force (similar toi 11w presen se;411 IV. li. wa
teltitledg l t . 1 il lo 2*21d .11111 1FgIliUt4, pp. «-,7 and 29)l
this rques was refrr t Ilv Stand 1ingI uommiiit teeo ln roada] and

bride; wil n îl 23rd dune (p). 34) r-epor-ted thiat, having
exaineiilid Ilis application. they-ý recmnen vl ouncil tg) deumly

wlith hi. euet upon condition of lis funshn a suIrvieyor's
111port stainig thalt the roadi givenl iýsuffiientori fori pulblic purpooe&ýs
This repo)grt waa on the- saine- dayL' adop)itled Ily Iled counc1il p. 3w).
Onl 1 t eem1111163 a survey" or 's reor \a peene

anil reerdt the, saie oiq tte ý\1lo reporitl1ti thjat Carroil
hit eopledi ith tlet reî ks f tlic eonuîîttcan liad fuir-

ishedq- thev reportI of Thomlas, A. BlytII, 1>.$.,cetifyillg that
Ill mdJI laid onlt aL rgadi or strevet lein;tlg, frt-i t1il imirIuL acrom

île raiway, an fronti theýnoe in at' not(wselirection te the.
roaid aLlIlloilane bew. the let aind '211( oncesion n01-;is laid Wov
in the plein, nnd1q illat tle salie is sifi1nt for, publlige travel, The

tie 1oa allowan t) Caro1 (mnts p. 2) t ILis rsdqjýý
wVsa adoptedI-1 <iniule, p). 45). Nol byAa1w wns pa's4ed, buit this

lowcewaa conveyed Il Carr-ol. ('arroîfl 's plan, tibouqgl naill
longj hefrore this 1.4flvqeyiillee assumed01 ta deali with tbis ruad

104wne a part Of hI. 1Landa. Carroil1 in 185757 SOM lands with
regrnc tilis p)lan.
Tic oiginal ruad allowne by rvason of odrvns and

%%lrshs, a Iliinpble Of bVing IIs(d as8 aL rond.
T .isvliity. ,f the oyne to Carroll witlîont at by.law

filet*hi upc"-i lt ques11tioln, but thalt i. quit. b.,side île presenIt d.is.

Ilin ar-dII madle and re-gist(-redi hi. plan and -oiiv.ye4

Jands ieeud)iig 14) it, the strodi laid ouit was4 dedieatted hy him

as igLaY iiii, uponi seceptance hy the township, wo<>m w
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ne a township road. Th1w action of thc truunty as above out-
.d d1]d not ini any Nvay indic-ate an intention upon its part to
mmetf it aa a viunty road. The county desired, as required by
e, t4 nr itself that theu ruad so laid out by Carroll in the
wn4i1p waai adequIiatu to acc-(ommodate the public travel, before
7iveing to> kmii in recog-nition of, and pýro 4 tan(io in compensa-
fi fqr theý r4nsd so deidicated, the( unopeîîed allowance for which

.1 va-S' iii view% of thesnsttue road, of no public use. This
it s4) given is ilot, in aniy sesa deviation of the original
bd It is a new road. it dovs flot form any part of the town
q* roedl. True, it maY serve to accommodate the travel which
uid bave, passed ovrthe or-iginial r-oad. if it had been prac-
able tdD opent it. and if it hiad ben opcned.

1Ihl nbin Lo ttemtplt to definev a deviation-a definition is the
st dangeýrous orf dic-ta; cer-tainlY the road with its deviation
ig -stili reinain in suibstance the saine rond. In the case of
vo line roadts lit musýt, in a goner-al way, still define and follow
tmnivlil boundti(ary, thiouglli it mnay, when deviating to sur-

sut somine phylsical difliculty in an economical manner, depart
piW the. .traight line shewn in the original survey. As long as

iden-ttity <if tb. road retmins, thep minor departure from the
oe4t g-etir-e i., iot matvrial, but whnthe situation is such that

iprigitnlli tO ~etrl abandlonud and a new location is
ýï-, theiý-i . ruad hcoies a neiw, indlependeat, and substituted
lei. aud cmnnot b. c-alli-d a devviation of the original road.

Ibi view, tlw- ac4tioni fails.

*-ettions 6 22-24 anld 648 siwak of township boundary fines
1 doi not rnpevak <f deviations. Svvtion 617 says that a road
Ml -for t1icI. urp)ose- of tiiis section" be regarded as a boundary
id, thousgh it msy devieate so ais in be at sonie place wholly with-
oei muetnicipiity. Thiis xnay placre a furithe(r obstacle in the
,uffg' way.
I hâve flot saîd1 iiny.ting with r<4f(ýreniee to the failure of the
anty té, do wliat mayi' weillibe esseintial Io the foundation of its
or,~ ta eýomplly Stietly withi the p)rovisions found in secý. 648

q.ll as I thouight it bettte-r to deal with the matter upon
merin

Âetom dismiissed with costs.
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DInioALCOVRT. DIESR141Ti, 191(

M(.I1, 1IA RGEY v. QI' EEN.

('osIs -Scal aIo f-A eto în Cotinriy Court7---D visio0n Couilrt Jurùa
dict ion- 1 raîmen oif o mut-rd f anl P>rfo
of *ofaur e Sever-al Douet-supinof Cýov>.uq
anis ira Lease Div-ision Cmurls Act. se c. 62(d).

Appeal by Ille dlefendant fromn thev order or the Judge, o! th
Couny Cortid Per-th, ini ChAmbers, al1lowing the plaintiff'

appeal front tlle taxation of his, ,osts by the g1erk uipon th
Divi.sion Cour1t seleu, the actimn being in the Counity Court. au,
d1ireýt ing thlat the oats lie taxed onl th)e C ounlty Court seule, Th

quesion was wethier thie amlounlt in qusinin the aetîoin %v
su~~~1- fsctiidb he signiature of thedeenan as to) hie withui

tht' jurisdiction od a Division Coulrt, the prvsino the'Dyso
Cou1lrts Act ;(10 Edw. VIL .1ch. 32, sec. 62d)higthat

amounilit simal floýt hoe deelled toý le so asertined wher il 'vne
sary for the plaintiff Ig give ohe and ext1rinsiv evidence beyovqýn
the. produictioin o)f a docliuent anid proofg ot the signlature, b it.'

1T11 appei was hiearld by YDC. TION iid m
TON, J.

R. T. lari-gtig, for)l tht defuyndmat.
JJ.Couglaini, fo)r the plinttif.

Viecanotagr. ithi thev view takeni by the liarted Cmint
lour&Jlgqe. Tht' p)Ilaintiff's ae eene entirely uipo» th

ducnietar evdene. hoDivisionial Court1 in siater V. hâ
bore, 9OL.. &5, ecepe ht'viw iliaIt tllv Aed applied to

rae lie ht cimi wlis imldÉ out b *y tht1 rduto and pirem
o ignature, 1)f se-veral docvument, e-veni thoghl ouil loe e

nlieit-s W41, nl SignedJ jý t1y lb. defendanilt.
Wev artq ailso u letlg1 t agret' wih Niv.( (,Ilglll 's u til

tha luth Pli. dat' 1i1hiydpeddupn 1h'psu
taiken under Hi defeîiel exeute t1igwîn o!Ieam

Tht dernants iabuity arosew not nîeelyhy ique of th
coeatruinglll Withi tht' landi, bgut mlso) 1)' virtuie g! bis e--itl

tioni un1dVr is liiiand knd seall, cg! the4 It-isee'as covenani;iits in th
lease n quetion.
filnos un Ille amendIinent to the' Division Courts Aet

4,qustinu rit is safeg-r tb rega rd i tli asetAbuishiing a new andj i tf
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ent tem of(4 edcin rathier than as an adoption of either
ie oeufliti»g theories acýepltedl by different Courts in their
apt, ta construe, the former enietment.
,ppoel allowed wvith cse

~NLCOURT. DECEMBER 14T11, 1910.

*Ri: ROWVLAND AND McCALLITM.

wf. - Constructio? - Imporative or Directory -Municipal
Drainage Act, 190 e.4-A -ppeal ta County Court Judge
-Time for Delireriing Judgyme ti-Prohibiion.

pplby one -NeCalluiiii and the Corporation of the Town-
* ot cilo fromi thie order Of MERE]?DITH, C.J.C.P., in
idwe-s antte 319. dismnissingz the applicants' motion for pro-
ion tn the Judi(gi of' the Couniity Courit of Huron in respect
1 Order made, b%' Ihlmi on thv '24th October, 1910, allowing the
eli of Mihe olna ratepayer of the township, against

mftfor cekrtain drainage work, and reducing his assesi-

'hi appeual waa hard by BoYD, C., LATCHFOWD and MIDDLE-
Ji.

S, 8 White, for the appellants.
V. ?rufoK.C,., for Rwad

*he judgmrent of the, Court wais delivered b>' Boxu, O. :-The
A waa. huard b>' thie Judge on the 28th August, and lie re-

,I Judgmentri till the, 28tht Septemiber, whlen lie gave an inapt
ýnnt, tii- inforemnent of whlichi wkis stopped b>' an order of

itiinThen, on thev 24thi Octobe(r, het proceeded, appar-
r of his4 own tiion, to give anothier judgmeint reducing the
ant nsd( against the appellant s property from $80 to

. onid proiblition was iinoved( for and refused by MImE-
CA. P. followingz Re MleFarlane v. Mli11er, 26 O.R. 516t

ew thau In r Townàhiip of Nottawa4aga and Count>' of Sim-
4 O.R 1. and leave to appeal was granted by Mr. Justice

rh languagze obf the» statute to be considered is as follows:

hfrePorted ira the Ont8lrin La- Rleports.
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-At the Court so) holdeni the -Judgeý ShlaI hear thet appe4al and
mnay adjourni the hearing fromn tite to tirnw. buit shall delIivt.r
judgmnrt lio t la ter thanr th irty tdays afiter thle Il a rig: 10ý Ed W.
VII1. ch- 90, sec. 4S. This sectiun flrst appvars in -)7 Viot > eh, 56

se,45....
[Ref'erencet to 55Vit-t. cii. 48, sec. 68(7>; ln re Ronald and

Village of l3russels, 9 P.ýR. 232, 237, 238S; the 1)itolhes and Wvater-
courses. Aot, -57 Vivt. ch. .55, se.22, Gu-sc 6; e Farlane v,
Miller. supra.]

The, Jug, is ow dietdthusý: he shall hear, lhe may adi-
journ, but shail delivur judginout flot latur than thlirty dlays

,frotin the hecaring. The eýffeect of tfhe wvordis 's ansd may-
is here, anhssesd it is rathoer a xiisf-ortuneu titan ohr
to sec a disposition Io read themn as interclhanguaabh. and -inver-.
tible, The force,ý( of' the Interprtatmon Aqd wNas phl by
Arinour, tXA.0-, in Iu reTwsi of Ntaa a su County
of Simucoe, 4 OL.R. at pe il, ami it apptaws to »ýt 1w , a whob-.
somie ride to bring about somet ccrtainty iîn thet pir-sent fluix vif
judicial opinion. The trend of egiàitoàn in livis ami kindred
provis;ions, for drainage suiggiSts" to) mly inind that thle till-il4ints
preseribed are merant Iol be srvcd, ami tMa suîumaryý and
prompft ai di-e puriodis arte given'I %%itini whIirhl to) brimg
to a peractical loethese dlispuites o! mnerely Iloal ipotne

1Referenre te) Bowinan v. llyth, 7 E. & B, 48.1
The 11u1rde-1 is on the party who asserîs thait 'hl"is lu b.

readL4 aàs pems ive sd not as peeîtoy ud he teit o! titis
sect ion amd its history fortif'y that position. No reasos appar
for any relaxation of the timimiiit, onr thev fiwts of this c-ase.-

The inethod of de.so . . in lut re Town-ship) o! Ntti
watsagai suld Oouunty of Sinicoe hias, been followed lu the Supvremle
Court of Citnada. iu li re, Trecothio Marsh, 37 $...79.

WVhere the statute plainly dlareIJIS thUt pucinaShkiLi b.
taskvz otr acts duone within ai timeeinie flxedi, it is flot weII. tel
mil ti ply eepions N4o as to hold thait tho %%iurds dlo flot melan
whaiit thé->xpr- s bt are miovalelu t suit the exigteeie o!f

I wouldl followv In re, Township of Nottawasaga sund Count<y
of Sunce su hold that the Judge was MuOeUS (ocio at tbe put
of tlw thirty datys fixed 4y statulte.

Apeiallowcdl sud prohibition granted. No costs.
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MIRPIYv.TOWN 0F SANDWICH.

an sd Tare-S wr aU-Fron tage Tax-B y-laii--
AssmsmeIut of Lamds ual Frontiog on oStreet Namcd-Con-
bim s by Court of Peié n-nte ilppeat ual Taken
-Sale for Taze,--ý Ille gally 'mos-ofci Act, 1903,
irrrr 664, 665, 668, 669-4 Edir. VII, ch. 23, secs. 68, 78--10
XFdu. VIL ch. 8, sec. 19I>ortot Asse.qsabe-Settîig
ajù. Tax Bale.

rbe plaintiff, whoe vas aild hadT beeni since the 15th July, 1903,
owner of a lot of 510 feýt4 in mwidth fronting on Main street
1e, town o! Sadih mid runnjingý parallel with iluron
s-t and 8 feet distant therefrom, 28,0 fett to the water's edge
he river Detroit. brouight this acinto have it declared that
land wau noet lhable, for ainy" part of the eost of a certain sewer
G on liuron street, and to restraini the defendant corporation
*j wo ing the- sainet for ainy* part of the cost of the drain, and
a .xeeuting a eoniveyanee ta the( dlefendant Reaume, of the
mntffs land, mnade in pruneo! an alleged sale thercof
talos allo-ged to loi duje in rpeto! the drain.

L 8epprd~for ft plaintiff.
1)». Davii.4 for thedfeans

w,-T, JL:-A by-law- No. 101 was p)assed on the 27th Octo-
1903, reeiting thiat a suffliviently signced petition wvas pre-

M fo tbe coujnvil 1b, the wnrs praying for the construction
orer along that port ion of the 1 uron Churel ne from, the
lo. t*nk o! the, Detroit river ifo a Point opplosite' Assumption

ége and .naeting that the, plans and speciffications of New-
C.. adoed and that the mnayor be. authorîsed to eon-

tfor the -on.strutiton of the sewe-r, and that the cost o! the
wr te met b>' a frontage ta\, and that Newman be ap-

ima opminrta aswertain and de-terînine what real
"ry will lx> immiai-Iiteýl beeflted by the construction of
wur, mnd to ascertain the proportions in which an assess-

t ii to 4. made on the portions o! property so benefited, to
t the cost of construction.
Jn thp314t August, 1904, Newmani made a report shewing J.
kEurhy (or Anna M. 'Murphy> to) be owner of part of an
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1ninRsrvhvn frontagt, of 29fur, it proport1oI-
aie 7os $3;0 or v2.9 I. y r tweut ' \*ar1 ý

By4aw Noi. 301 \%ailont supnfr h t pvtit ion lý-irtuir 1)y

liIw in siuli vase, ilnd fil aItteuîpt %ian Iiad ai Ilit trial to sup.
port It. 1h shews, houecr that th1w assoes111îiit w;as to) lie made
ItY a fr-oIntge ltx.

()n tht' loth Feliruaryv, 19tX, -law No. 321 waiS p
Ths y.la rciesthat the liuv. Hi. Nlv1radv ai other h4tvi

petlliitil e li ave- al mswer hiilt on Muroir Clîurchdî i huebtween.-

tlle chanlkml hanik and al point opoCt suît o 'llege, ande

ab etes, Ilit fronltageo lable f'or- iss ss 1 11t i t, tt et i ii

Il vw ira 'S reot whiei is auxed tirto t the -Il o

v ide fotr 1lte i ssîî 1 o f t 11bequ>uturesÈ ý, ai 11 lt ri iil g it a Sti
yvarl ho1v pil v thlt- ',inei. Thli lands al-' iI d.eic I«a ri>lýt

in onv ;? Il ur1n <'url ue trt0, A 1 it, iu othIer o1 1ts, artý ( dtý,

1-7r11ig- 1l lot iluIuIl11er, 1 IWp 1 the luit if',f \ Il îu Phi Its ribedq

lis , " t . Iri Reserve,' %,11tIl a frontiage of, 2t;9 f'te on HurImm

Nt rvet, am i sesd alt $:31 1 .5 ais it- ls Sha rie, payab' l t1e $2.9-

y-eairiy fotr 20)( Ilrs i thli hla th \ r1%1Ivnine fir-st ct-etred i

J1. L -Mu1ilrphy amIY.i thc ltte 11g-rs * . ,." arc.S trueik ouit al]d
.Annila MI.'' iniserted hoth) I inIii tht 1o)y p )rout 1I'- au liti i thlit

ii tI 1e4 rk-gist rit offce l( ducs luot alppvar Nhlen thlt (li rhagel WM

Illaile, bult il. is li1l t120t, wht'nl Nown l ua;deýI hi-4 repet,
Iie %WiIlOrît awaILro tiri t ie lha i it1ItT l ia1d h- iuie at puiriehaer tif

piart or! i 111 th 1 iln Revstrve, Tire bhocgk fariuwrly * '~ V ýi 1

J -1_N ri Mripl'hy ad al frtoitage of 3'2G fiet onl Mini Stt 

29on Hulron strct't, anti it iii tis '269 fovt fronitagei tirât New.
lmil Irhhyhd eeec o i iris report

Now, itter, thic salie fo the plaint ut inî 1903, theo miy part (if

tri'Ls hloc-k frontirîg o Hui1 troir street wasv thei vighit fret MI Main
,&t rvi' ard 269 foet on 11urn rst redet, TIcP y-a Id ot piir
potrt tu) 9-harge aitiy lanmds not fronting on huiron stroiet.

Thîv pilitiffit's lands arM-1- ibt il, Iliv asctrî ln Ix

as' fIQllowýs: 194i10, d 190S, Wevst Malitrt.N . In&.
liesrve fi.t lit 190, Wevst Main rtreet, P>t. luth. li>re,

f4 ft l 1 i07-i, Wiurt. Mal]i utreet, PI1. 1 md. Ieev,5
ruot sttiuîýg il IIu Ili the nortir par-t.

Si tht lvl 4'tpr '.s roi l it i,, l so elae as. 1h li orthI part ul

t1 ire ]tditi ieServv, exeept for tic yeair 19017, when-i it j-4 di.4

crilii ais Ille Iliddie part !tic ll Intiiani 81t)(1 an thi

atrmorunt Ilacdi tlie. letr roll agaii nxithUc litiiff f,ý>
cthof fili' yeairS 190-- tu 1909, 11(illclsie, is $23.94.

II l 19 4' e litif gav noti% o!o"ef o tir teAV
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pst oif her lailds oni accouiit olf the sewer,. heeause there w~as
P 1peiwr petitimniesnc or- by-lawpsd for saîdt s,il-

id beeleth prop-1rtY id not drainj or front on huironi
oee~~~. atd ht hews it thej ownerj of the land froi ting

i iuron sre.Tht. vouncvil pasda rtsolution -that tire
mUe,(r mst a-s II is.- Tho Cout' Rovision eonfirined the

aentd rit apptal was taken theýrefroin. Tire w.er
asbuilt b-fore- Ilhe lyiý-aw of 10 aspassed.
Uuder a warrantl dlaed thev 1lt cthr 1908, at an ad-

ti 1N sali- after tweflve puliaioste lnswere sold for
il.ô:i ta the- dekfendan;it Rume, beinig thlt taixes vlairned for
e .ew*-r. mith inerstad Iot llte genall rate havixig

fiRderence to 11w proiin of scs. 664, 665, '668, and
0 of the MNit.lill Aet, 1903.1
li Is undler sec-. 669 thiat proceedliîig were takenr by the
uril. The muthiority for the 1yia and for the lsesîent

141 roi té) bf* madeii andt levie'd thereunider is thuis linîited by
* stutc40 to ucth property hnftd"accord ing to the firorut-

,4 thiei-o. The, fronitage given'l in thle by-law and New-
%xi** report lias reference to huron-m street; oifly. The by-
w expreuulY re Ileiitt ther aual suii of "$266.53 wiIl be

raiil t- on lte orsi assessab)le property on the
ur Chtireh ne" The lanf'slot does not front on
jjm chuirih lime, ind if' bet»itedil,-whieh the plaintiff

mio-de.not fill witini thev casev provided by the~ statute.
in myv opinion, there waý nio auithority for assessing lands

Pl !rofting uni Hulronl stree-it in pursuance of this by-law.
'heher a by.law vould be su franîed ami proceedinpg so had as

midvr landa., beueflited, but not froutingl on the lune of the
-niwdn sewe-tr. ameessable, it is unneces,,sary here to decîde.

li lands in ii qustionr flot heing %vithin the scope of the by-
w, ib. asuxn ixdi ail furthier proeeedings thereunder

w. in miy opoinf, void and of rio fet; there eould be no
zes inàlw»Àdil and si) ni taxves ini arrear for which a valîd sale
'Udbé. 1841

Mr. N)vls urged thiat 10 Edw. VIL. eh. 88, sec. 19, amend-
g4 £dw. VILI. Ih. 23, sov. 78, covered the present case.

.stio 6$ of thie la.st.rnet>ion ed Atprovides for aniptal,

' County Court Judge, not oiily against a decision of thre
moe% or Uevision on, an) appeal tu the ,aid Court, but also

rann omimuian, Yegleet, or refusai of the aaid Court to hear
r d*.i(d an appseid Section 78 of the saine Act gives power
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t0 thle ConyCourt Juge1 re-open Ilhe whie], queIstio)n of
thle il.ssînenlt, sO) thiat omIissionIs front or. Frosin 1hew
menut roll ntay be oretd and lte accu-trteo amoun>iit for which
thle aseaetshould av beeýn mado and thle pesnor per-

sons wo sIlid be. assesscd Im1Y Il plauccd upomil 011. roil by th.
Jug.The A111en1dinig Act deq1aries thlat Ilie Court of Revisio.

and thle Con out ugehv and alay aýv had jutr»
diction fi deemnFlot mily theg aminunt (if any sssse
but allso ail qpuesttons as to whelithe(r ilny persons(ll. or thiiiga are
or wcre WaSSeS;able or aire or we're v I asse under the
Adt Th'lat is, pretty Igroadi l)oes it ovrhepresent case1
If thi wee cse Of g-encral as netunder tilt Att 1
shloldo beý ing-lincd to) tllîil intt inasuîuchI as thle staItute ex-
pressiy YInkves provýisIon Ihe lhlte a(e-mant l au b.
anmemb11it-i as i, corc ill errogrs and Ioav etcigredý on th.
roil Illep, pe peison andit lgropvlr1 tg) 1w wc s1ssedI, Ille ln.q-
led' oif akt ro 11) ha\v thkl- do01c liglit be fatal tb hi, right

tg) appeail fi) this Court. But in Ilis caeit i-S flot fhe as.es
men'lt 010, i> bbc fo1nudaýtionI of tUev tax\, but Ille byi -- aw, and it
hua relaitioni only 10 propewrty fronIltimig ouél t1e UneI of the sever.

Th'Ie provisions abhove reýferred( 14) do flot coveri suchl aLee
io flot auithoris- thle creto r exte-nsion of tlie svopi1 Of the

by4 v-aw, withiout whIieh1 there vau Uc no1 sesinn wha1ILt(Ie I.
Thlle case ii flot thait thle w-rong person is zassessed, If tat
the 1rpet lot asseissaie at aIl uimier thlis specýgial rate.
The ameudniing, Ad-, indeeid, gives floc ( ourt of Re-vision o)r

.)Jdge juri4dirbion to deterininie -aill gquestions as t0 mwb.Uhe
ILnIy ptrsOni or IliinI9Sgs are Or %%wire assessab 1)1ror aro or wr

lcgll memedor exempted front assessamenlt taider Ille pro
v1iis of' Ilhe At" Thiat la under thei Asseassmeuzt Ad. A.

caIse4 oif bhis kind la not wýithin bbcf Aseae t. d .
[Reife-rence- te sec, l664, l;,aes and 7, o)f thie Miriiplý

A o , 190:1. 1
THeVre is no pow'er ivnby bbcg Assessinerit Act or the

atueuding Act, se fur as 1 ea10 s4c, 1 the Court Of Revisio
or Iiudgie, tg) aimend theg specwial by' -latw or tUe report et New.
FlaMI, SeJ ati te briig Ilhe plintiff's property 'w %itinj iLs puirvie.

Tatkizg thew aus aboxveý inieated, il la taiin ryt.
lorI.iier whetlrther b irregularities ehargedl in eonnleebion wi1h

theproeedngafor wale are su1fflelent t0 iniv4ilite il. or ntl.t
ùtit be dee.Ilrel tliat thle plaintiff's lands in thle pIedinm

yniiinc re netd wNitiin >y-1Lw 321, ner liable tb aiuy &.
nien 1threunde(lir, nor dhargeable the(rewvith; fithatlb. tiX MI,
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b. pleadinga mentioned, and proeeediiig- taken in con-
[on theewith, are void aud of no efi'ect, in so far as the

amme to deal withi or affect the plaintiff's said lands;
let the. def*rndant corporation be restrained fromn further
Peine with the sale thereof or from executing a deed
,f tu the. defendant Reaume(; and let the defendants be
jined fromi putting a c-loud on the plaîntîff's titie to said
@ or continuing the( saine thereon.
'h pIaintiff i. enititled to) the cosis of the action against the
2dant corpor-ation ; and the defendant Reaume is entitled
Srepaid all sums of rnoneY paid by hua on account of the

ham of tiie paintiff's sid lands, with interest and the
of hi. defence.

Co R~ur. DEEFmBER 15TJI, 1910.

0COLVILLE v. sMALL.

.prL-c bo byP Assiginee of Claim-Areement Io Divide
Fyvis-Iialiîty-f.& . 18711. 327, secs. 1, 2-lte-

galit-Pulblic oi -Pims of Actîin-Con. Jeules
2r5q 616.

ýpp)eaI ley the plaintiff f rom the judgxnent of MIDDLETON, J.,
GLR. 33, ainte 77, dismissingl the aofion, upon an issue of
itpou ti grounid that t1ie plainitifr was suing by virtue

éhampertous aiinet

'hael waS hevard by FAILCON'BRJIDGE, C.J.K.B., BRITTON
EjiLqFj, J.1.

V.M. l'lmot or the plainiff.
Li Counsell, for the dfnat

P~>irîamz, .J. -aree wijth the judgiuent appealed
"t on tii. grounds set forth therein11.
'h. plpe.tl muJJSt be4 dismissedV( wi-th css

;§TT,- J.' -1 agree that Ilhe appepl cof the present plain-
nut w diamnissed, but nothiig in the present action, or ità

t, ottoldt p>revient the reoeyby tho asýsignors, Remo Gori

'ica-will 1be re.ported in tihe Ontario Law Reports.
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& Co_, <er 1preljuive tei, i n-il an avtion fier any* jiust dlaim. thoy
miay baeaga1inat th..e~nat for. anY inattr orI thiri n m
tioni iM t1w sttewn c liaibrein,

RDuJ., for rea1on tatied i il i wriil g,. agreti thlut the
'L1- appe shotîIl e1log1ý 1w dk i 1t w th Il1. sts.

MERDTf 1 'FJ .m J>. 1>EMR 11TII, 1910.

RE IN(EEIUTANTI> ARiNICK.

Eat 0 u revrs V,~ '<mo ami Pur,~a< r-.

Mlotion 1ndurt iht. auitos id PueaesAod, ley the
vendu, Ilera Figorbut1. inru (et, ani ohj.-ceto mlathe by

thepuebse to thilt dr' ite

L. M'. Sinigier, for. ilivenor
J.ý IL O'Uonncri, flor- thelivIar

beir hlua1land. Jaiecb Fiigrhult, s1pe is Il(,% tht' o\ne Ii. n feeý simple
of the lai lsoI 1 1.

Tho. l-oflvey ii(tir olieh slhe elaiis is da;teti[ thIll 24th
Fve lruar1.y %, 193 antiiii is ndebtenMioehaul 'tîwozIf the

liraI par-t, Ros, is oie f t1wv sk-ond poart, andmi "t-lliltndr andl
b1e r 1 lh1nti 11gf th le thIi rid mi par lt gr-ailt i s "unto thike Il ýa d&
partil-% cfl thIli thirdI part or 11 d -i v urvvor1-t cf thy iii -l fo Ë s t1 I l'i., *

anti t Ill haben I is ll ii thealIlt's4 % oin1s ,, t io ha ýlve i anid c1t% lo lu u i l t0
t1ic sid paie i-s o f thIle thIlrdg poart. tliir. hirs1 ardsigns to ailol
fier dtir- solo antid l use-, rer.

fi is luoeeeflaiy, il] th lv itw I talkef, to deeinn 1(1lIl vW heth.r
t ho grIlnlt ini Ib is ilneyat(- is vontro4 l ieti by t, luiahe ltion, a nd
tht' IlatLt er is 1le giover, or whvltheri theit habendunli mis to b. et to

1f the a rat is toi tohuIe vendior,. havillg sur-vivud tg h
hutshati, is enltiti4et jus survivoir to tht' whole, anti, if tht' hibou,-.

duiliis lut oven 11o buishanii ani dieiti mot takv aus triranti
il, vommn , for-vvelf sc- Il of the Law ani Tranisfer of Ite>s
peri, Avt ( R.SO 197 vih, 119), beeawtem aoi i ntention suffifi

enîy a()Il o Uhi. face of the voniveyanee Ibat the. %urviver W"
lte anlgtit>t vvendor, havingk aurvivei bevr Iiushmnid, taike. th

%%Ii o
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Thon wililwb a ileclaratioin tha;t the objeetion taken by the
,ramr i8 not entitled to prviand, as the parties have

eed that thevre shahl be rio t-,Ktts awarded to either of them,
re wifl be nio order a> to costs.

ALCOURT. DECEMBER 15T11, 1910.

llQRlSESIIO)E QUARRV C'O. AND ST. MA[,,RY'S AND
WVESTERN ONTARTO R.W. CO.

~.trti# <ni Awrd-omiimn JaIiilu'ayj AcfAwa dfd
-NiePovso for Eu/forcro mfi-O) rd< r ?tntder Ontarjo
Ar$itw1ion~ Ad-Jurisiciom of fiîqh ('ourt.

Appeal by th ilwy oma frorn an order of MýIF:EDITUT,

,C1>, ireing th efrcinn of an award, I)y payrnent to
I~dnand Western Trust ('o.ý of $2,100, the amount

~,n4i tojgtheir with1 c-osts of arbitraition.
The appeal was on th,'grun thýt, the provisions of the

ijieRila Aot1, ni having ee oxpiied with, the
ri Of no vfTtt, amii that 111o rvspýondeiîts should aecept

aWnimat ffrdor thero should bi, a new arbitration.

Thé-usto of thev ]*iitiIoii to nmke an order uiîder the
ario Arbitration AetI for theefrtenn of the award was
o- tipon the argumeont heor oýin C., LATC'HFORD and

(. A. Mfor the- railway oiay
W. P'ntldfo4ot. K.(., for Ithv Ilorsuihoe ury(o
R, S. Rewrtuoni for thv London andiWstr Trust C'o.

lipD V'. 1-Tb <)oiioniqi statute- as lo railways provides no
h.dl of (.1florvingl the wr by'ý aplicalýýtion to the Court.
appeai i.- p)r4videdýi for, whivh is to be -onduitcted acýcordin1g
h. pra4icv and prt'dre s ' vrly a nay be, regullatinig
eufr nm au inferior Cor.It isý futher prvddthat the

It t appeat1 shiah not affect 1he ex inglw and pirac(tice lui
prvneas to siettinig aieaad:I.C.1906 eh. 37,

The award as confirmi on apei i to be final and co(n-
ýivP an,, 197; and ;111 1he paer, positious, and exhibit-s



Ill 'AI T4l) IlEKYNT~~

are td he, tilt el withJ th recrd of thle, 'ourt; svo. 21 ri thatt iî
ltIlhe1 iiihCut il 1Onhtalo: ýl -cr - ~7).~ri 2211 provide

uf (.o,11 )leINtat idî > ti . , s* l if ro u w r iii a iil)triir iont

T PeeV roiins Prcrg1i ist~ lio 4uIri~r n i dretor
fit'rs ofith p ro v i flcial Coirls aie1; Irr l-io a rer-ognI1 ien ibalt

the ei y ing 1il w ai prarti l-,- of, 11wf-1 %ro ie a s 1 W sct-t1in i4 Ls j
g iw 11r Is ît oit i11t te1rfi-rt w i h1 The1t arIguieniqlt il sý 11 l 0 jaýv
s trio ligz, thl ilt 1 herei- i is el in11r> rit, re w- %i t I 1 th >. c isi g ltw tel
prar,11tie o tlu-îr~~r as td lrnforig awards.

Tlie absnr of anjy pr1~ u for rnfo.rt n 11 w 1'lr i .ja1 11 -
t hi- Il(einiiilori >t a ui lo taves it oJ>eon tu ,z- rfi-r tdïlu prv incia1 li -i l
ILt I I L

Th1)t, Arb\1 1jir [; 1in Aq t l foi u d Vii1. olh. 3,
mares lsen, 4> that this ArtmiI N appl toP lavpr MrI nua

ilndivr MnY Art ai e beforr1 or, aLf4lr il)c ruinece t ofth
ArIt, ais if' the il-rb-ittion 1 r Pullant toe a suu viu xeejt
W. fil[ ils thlis Ac 5I cos'tn with .\(,At rcgu.lajtilg the

il 11 ilrait il l or i th %d aIl ny 1 ', r or1 prziur a ri rd ,ý or -t
dlgii bl y thauit Art.1. A 141 t. ec 1 , 1f prv id IltuaI1 1 au awa i mat1 ll

l1y Ira le If L ('oulrt1 or1 a .1111t. , lie iiirrd l the. salI n ji nîan
as a jugillinîi 41r rtie b bb sanw cfrîl t

Thi. folto erprct lit Eqityl wmus.- 111:1, byý Illukingý, Ihll u
uioi"ni al 111. (il Iolrt, 1 Ctolrti- îu~ "frdutti
9lteýr, aMil eraîe ail oidrl tel jciy, lut 1le foluwed

: euion ii, %%ul hi rail 1wnrt r an1 ,ý1 ac i at Ia %)IL L
le pi1 Vht' aw ar A rîîtugv'yy '2 ('h. ( lu 13 'r, .
f IrluuIî: I 1 ilw 4 , rms-di1w l th'vr a ppeal t»l tii.

d-lirt lb Slht - seis t bb Ili l bole iiatt1er, ati thlut Saniej Co rt m
l 11I art sumnzniiarli 1l l I l'îori- 11! bb l i naju ; l nrd Il it' asi ,g

dlic'bir*lld; a9h icaîns ali lob t !n Iw ;il ajîa. 'I uisbcmg
th' eiionn> udra;wllt .I'afimrda ioien
vIlln aMil1ifror rcie

Thi re1i ai tat 1ime onrîh'r of thew 'Ie.f .Juit'e .t. the
ri 1 îuî'lvIt'm isi affiiru n ail po 1lui il14ts, witb ross 1 paiti hy

teril t% y couiaty

1 dT lit d iii, Jc uurd

\Il.-] - 1 1 ,'i ,J., l- (''Ilrur'Il for- rta o1sa r iii wri titi
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<CANADIAN PACIFIC R.W. CO. v. ROSIN.

tne,.-Order for E mitinde bene Esse of Defendant
tb.ut to GJo I4bi-id-Coii. Rule 485-Dîseretion--Appeal.

ppeal by the plaintiffs fronm an order made by the Local
mr nt Ottawa direeting that the evidence of the defendant
ke de bene esse before the Master, pursuant to Con. Rule

, kSt-ott, for the plaintiffs.
P. NUlff, for flic defendant.

uTTs, 1. :-It w-as flot objeeted that sueh an order was
le what was contemiplatedl by Riule 48,5, but it was contended
,bo i no rcdn for sucli an examination of the defen-
who, relY for his own convenience or business purposes,
mplats going abroad,. so that possibly he will flot be
tg) attend the trial andl give evidence viva voce in open

i the merit., I shouild tliiiik the plaintiffs would be rather
-« tban otberwise to have thec evidence takien, so that they

h ave it in blaek and white long before the trial ûould
>Iaee.; butt, apart fromi thiat, there is a danger, more or less,
y cas where the, party' is going over the ocean, that oe

may oceeur fi) prevent bis being able to attend the trial.
the came of Wairneir v. Mosses, 16 Ch. D). 100, the Master of

ais at p. 102, speaks of thie Rle whieh is identical with
Il dIo net intendl fi) eut dIown the, generality of its terms,
z conftnedl t enses in whIich- it appea,,rs necessary for the

0Soof stc.
nnt e that any injuiry van be duone the plaintiffs by hav-

ifr evidenre taken dle bene, esse, buit it may be an injury to
,fendant if it wePre Dot takeIn, if bis proposed business trîp
a important a character thant hie cannot; reasonably be asked
ti k off anîd wait for the trial of this action. There, is a
Wlty (if his net bieing able to attend the trial through no
)f hi owii. Thiere miay be an accident to the defendant, or

Idal dlay ûitiier on landl or of thie ship on the ocean.
oen what teo)k p)lac(e on the airgumeint, shiould I allow the
l, it wotild b. upioni the, te-rins that, if the de(fendant is not
1 b. presnt Mt the next sittings, for the, trial of causes at
a. thé. plaintiffs shotfl not proved withi the trial at that
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~With the- obrder as it stands, the phlintiffs mil f1 1tlot- eu)j#eot
tde anyi poissible delay. They will lie fully informedi as t-) what

the deýfentdant intends ti) -Ay in defencet.
Thev pracvtid-e under Rule, 485 hol b thlt sinit as th4t

gove-trning in ain appllicaition to, take( the evie lliuner qeOmn

misOnof al paýrty to) al sit whoý wen'It aîbroad akfter the cý>n

n111IEcIlient o'f the, acttioni, and whol douldl not, witholit I-ss, atteond
thi- trial. T171 niatter wais fuilly% threshditi fut and tconsîIderecd in

FeRrgulson v. iilian i I or o pel O.L.R. 35.. There
thvfnanswreý alliowed toi ha;ve thl-ir evid(-ncet takenT 4m eomli-

misýsion for uise iit the, trial. Beoegrintinig a comrmlssion the.

Clourt )lias to k 'lstisfiled thalt the applicatioin Pis lq mad xbni fidte.

The-ro seeis a goodýi busjiess reatson in, tis cs As **iti an
application, forcomisin tho ierto '(if the- Court la

doxxîlllitrnt, It l' illposleSl1 t(p iay duwn anyv genral. rulq, as to
when commssio w h gratedý."

Ilere the, defendant seeks no(t toi delay the plaintifs: in goýing

toi trial. lit simply asks that )w lie mot duflayedi -or hiiide.rq- in

hisbuies
St fier ais 1 vant sve, the-riel i ntl)ilng ini thl icmtaeao

thov %ae hivh wiould rede a rsýeaiato f thede.n

daint mlioreý efftlivet lif given) viva vo 11ii Court thant ifiae

bevfcreý the4 Master. It is mn aio for dmog for heae ot

Was the llee ag-1-nt lfit'e 1111- an tuhri l et

inlto thie cointrit fth brvach of whlich thv phlintiffs comup111lalul
Upo cosidraiof thev cause, I ciannolt sec thalt alny inju.

ticewil li doe t th plantis h alowig te dfendauýLt te

ha l i', gviglenu. taiken- det bene esse It is the dfnatWho
tksthe. riSk. If het is noft hevre toiloA met- vience whil m

lit, givenf aga"Ina1.t Iiui, if atble. toi 111et it, Sol nxuchi the wrs folr

In ihot draling wtthe tr('u caeIlylt enm e

necewuxry foir the pups 4of usie that tthenrc tns

I dismi..K the appeal; cs in the. caue theI eedat

P, eluio Sdîýtr of 4 i i Shi ~hriff imxd4r Fi ýf. As4A
W-el je rn il leJ Brou lgot ty Exý euteion et? dit or f r teIS h

('onnwslrem- f rom e Feoeiiy e Wa(i crs lte 1 l Sli trîff 's Mi i erv ..

%s ill , h/0 1le 1 Sh 1p E figi eblc ou bl îf P'oley Iusw r
,iat'fl<I Lu' 4hb~ruiiTreaiy, art. 7.

Thi~ ~e~e iII le n.prtedl ill Plitrh L ltepot
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T va ws an isue in w ii th plaintiff affirmed and the
defedanut denio.d that the ship Iluitn"seized or taken on

oer about tho. l9th April, 1910, b)y the Sheriff of Essex, under an
imeton imsued in May v, Ilougliton, wvas improperly brought

by the dci.uedant. or wvith his ronnivance by others, into the
belIiwi-k r)f the Sheriff of Essex, or (-amne within bis bailiwick

un& mucb .ireamatanees that tlii slhip was flot exigible in execu-
tion and hal the seizure was an abuse of the process o! the

Cor, and the. ship sbould lie released.

Aý Il. Clarke. K.C., for the plaintiff.
E, S, Wifre K.C., for thle defendfant.

Çi'ATt J1. (aller stating the fact> :-AUl the circurnstances
~tgrer Ie-ad niv lu tIc onhsu, withoiit the least doubt, that

ùw v1l vas eut away for the purposew of hiaving lier drift to
th oeite shorv. . >Advantagc was taken of the wind

mb o-umuln fo place bier in a position where she miglit be seized.
1 fini as a fact that thait was docfor theý purpose of enabling

wzr tb Ix. made. 1 arnil fo say froni the evidencc that
IR wax dtie# b>' the direcvtion1 of, thev defendant. 1 think it was

dou Fp is friends wvhom he lhad on t1wlokot and who wcre
&rin fier and on bis blihai!, al'ter posýsilil being expressly told
ontr djo. 1 think il is not going too far to say iliat it was ex-

peseï- tient it wouMd occuir,. ..
Upsanth lb. vole, 1vdne find as a fact that thec vessel wa.%

ru hidr 4-iher b)y thei orders of the deýfendant or with his

Tuhkini ti. laut, tien, b lie that the vessel was cut loose and
bho«It front the Amewrican aide( Io Caniadiani waters for the

pnrimiirpoeest of enaliling the sheriff to make a seizure, wvaa
LW Imt liable to weizuire Y ..

[Wirj c( ti Sin. LÇ,Iltil eL. vol. 1, p. 117, andcae
rit Gandoul» v. Le ,10) A. & E. 117; Co. Litt, 1481b.]
In my opinion, it would lie airainat public poeliey to permit a

wiuoundor cireuinstanvtes suvh as are dliselosed in this case.
le wouil. I hbink, vrvate international trouble if property was

"t$llb d) ho b brought wrongfufll y >'n (execution credý(itor
rrr» foreign vouintry within the bailiwîc-k o! a Shevrif f'or the
purmro o! meiiri., n m ialter whevther or not the exection

vrdtrwas inph)leated( ini tic reinoval.
la thé- proment c-ase,. upon myv findfings, thiere was a trespaas

ýo;tté.d if not a crime,. and,. as the defendanut seeks ho take
bd&tap or th. wroziglul set, hie ouglit not to le permitted to
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do so: Edgerton v. Barlow, 4 IIL.C. 1. 196; 32 (y.1251, wben
the Amevrican cases are collected....

f Reference to the Aslhburton Treaty (IS42X) art. 7.1
It is flot clearly apparent that this article of the Treat

aipplies te the channel hewenDtroit and W\ind(sor; but, if il
did apply, I do flot think it col hlp the plaintiff, if isi pro
perty was properly within the bailiwiek of the Sherif,. Th,
Treaity weuld not, 1 think, preveýnt the same heing seized.

Sice the argument Mr. Wigle lias referred nie to a eoup&q
of caises in the Unitedl States Fedeoral Court, Rev Wenibogo. 2OX

UT.S. 354, 362, and Davis v. Clvl',217 U.S. 1.57. 1I(Io no
thiuik thiesvecases throw any liglit uipon the present qu..mtiou
They have relation te the Ine.SaeCoimee Law, whid..
provides for throughi routes, and exmt]n certain easea
from attachmevnt.

Issue found in faveur of' the plaintiff, withi -o-sts of the. orde
directing the issuec and incident thereto, thie extra costa oooe
sioned by the p)ostponemiiient of the sale, and the vosts of tlii tria
of the issue and judgmient.

WÀxRn v. CAAINNoRTuEUl:IN R.W. ('e.- FALCONBamXIF,
C.J.,B.-EC.10.

Raiwa-4 jryto Scrvant in Yad-c etv yst...
NegigeEviewe~Fidif~7of Juy --Action for damg

for injuries suistaiined( by the plaintif!, a servant e! the. defend

ants, in a ratilwaiy yard, by reaseinif thev negligenre (if ti

defendants. The plaintif! allegced ne(gligence,, ait cnmmon lAI
and the. jury founrd that there was a de(fec(tive, system, au

as~1the plaRittiff's damiages lit $2,500. A motion wam -- àý

for a nonsuiit. The. Chief Justice hiolds that there wax evidl.m,
te go te the jury, and that hie could net properly have givq

effeet te the motion for a nensuit. 11e bias nothilng te say mýar

ingt the slleged dsalfcto omiee of the juirers.Shu1
defedant' consel treat the mnatter serieusly, lie imust mlake

plea tliereament in another place. Judgmnent for the plaint
for $2,.-)0X and coets. A. (,'. NliiKaiy, KCfor the. plahsitlff.
J.ltid sud RL Il. Mf. Temple, for thedfeans

VAIO'V. (litoWm RI*33uVE 'MININO O-ATE lC &i
-Duc. 12.

pu Jo uindor of Dfdns-praeCauses of Âofi
Tor-,rech of Conrat-t ig.1Mtinb the. (



('LARKSON v. LINDEN.

*nt to strike out wa mnuch of the statement of dlaim and
Pr for relief as deait w-ith the dlaim against the defendants
Warland Casualty Co. Thie statement of claim set out that
)Wintiff on or about the 28th November, 1909, was seriously
me while ini the service of the defendants the Crown Reserve
qg Co-, and that, upon his mnaking a dlaim for damages
»t tboee defendants, the defendants the Maryland Casu-
Co Iýean negotiations withi the plaintiff on behaif of them-
a andi the. mining comipany, looking to a settiement, and
hsnlly, on the I4th Mýay, 1910, an agreemnent was made be-
l. the plaintiff and defendants, under which the defend-
we% to pay *-3,500 in full settlement to the plaintiff; but
on the. 28th May the defendants refused to carry this out.
plaintiff claimed fronm hoth defendants payment of this
0, with interest fromi the 14th May, 1910, or, ini the alterna-
$15,ffO damiages from the mining eompany. Held, that the
t was seeking to jain two entirely separate and distinct

a of action-first, an action of tort against the mining
msy, andi, second, an action for breach of an alleged agree-
o! sttli-ment-and these could flot be joined, being incon-
t and mutually destructive, and flot both against the same
datn Reference ta Stitt v. Arts and Crafts Limited, il
R. 645, 647; tindrews v. Forsyth, 7 O.L.R. 188; Quigley v.
ril. Mamifaeturing Co., 1 OULR. 606; Evans v. Jaffray, ib.

L21 However numeraus, the defendants, there must be
>ne daim for relief, bascd on one injuria in which ail are
d t. b. implirated. Motion granted with cos to the
dat in any event. The plaintiff to eleet ln a week on

eamof action he will procced, and time for defence to
ýeerm G. MN. Clark, for the defendants. J. A. Macin-
for the plaintiff.

eK)xI V. LIDNFLOBIOC.J.K.B.-DEC. 12.

eadig-tt(moiit oýf CkImî»-MVoton to, Strike out-Ac.
>y Liqaiddlor-Leare of Ma(ster-frregularities-Amend.
-Fuftie--Comipanyj.1-Motian by the defendants ta
out the. satement af daimi and to dismtiss the action, on the
rh thât the. provisianal liquidatar lias no right.ta bring
yto in his own naine, that two alleged causes of action
laprpy joined, that no reasonable cause of action is
, ad on other grounds. FALCONBMGDE, C.J. :-I do flot

re that 1 have jurisdiction, on this application, to set aside
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or treat as. a nullity thle ordur of thie Iearnied Master in Onfinar
(iii Niixig-tilro)eina a1loig thev action to, be lrOut)t

for any of thev alleged grouinds (of' irregula rity. Thie plaintf
lias found it niec.sary% to ask le-ave to amnenld his statemcnt of
c1aimil and hie m111y aind as~ proposed in thse memnorandum
filod. fle also bas. leave, if aidvised, to) add tise illsolvenit t-mpan7
is. al party plintiff. The deendants.'ý applivatioiis arv, wth &s

excptondi.nd.sd.AS. s.CCs 18died osts wil] ]W in the
auetat the, suessu arty. Tr ilislop for thledfedu

W. A. Laxnport, fo)r thic plaintif.

v. RImwsoN EIUIII, (J.C.P., uç CwAmBUxRý.-

.- t&uficinc.1-ppel Y thej plai1ntiff from the oýrdeir of the
Mas.ter in Chiarniers, ante 3ý37, requliirinig the, plaitff toi giv,
seenurity fo)r costs. Appeal di %ise ithi vosts. C. IL. Porter,
for the plaintif. J1. T'. Wllite, fo4r the defendant.

GlaoNv.ToaN'c~BOLT AND Co<JN k. -MFREiTImýI, .XJC
-fls.ýc. 13,

PatiuUraStte nmt of Lhfe n e-4)ucarry.1Appeui by
the defendants fram tise ordvr of Ille. Mas.tir in CharIiber. àtt*
257, requItiritig tlie defendants tit deliver partieulars of tlit, stat,ý.

men-lt of defence. Appeal dmisdwiti vos.ts in t1se eau..D to th*
plainitif ; thedeenans to halve tenl days for delivvery oe pAgý
tiviilars. Ni. Loei(khart arnfor tlise dfnat. W
ThuIruton, K.C., for tliv plaintiff.

Rte- llucovKN(- Vmco)NaaMon,('., IN (HI.R.DO 3

ouen i of Cinirt-Al>sf nh 4 -- re Iumli(pi of »..th
1,eL 11 r of A di 'i straiion.I-A\n application for paymnient out etf
Court tif miocyiýs standing to tise vredit of Wiliamii tLoekix

p)rt*siiuumed ta be devesed, liavillg lena it, et for twe.ay
yea;Lrs. Upon productionl of IlettlerS if dminiuraionan

amyisuefor paymnient out of Court to theo admninistrator. Ic
1'os. O.W.N, 80?7; He I)wNyeýr, il), bî89. No c-osta ut ths. alpij

catonciterhetweeti molivitor and client or othevrwim., là.
Sjnigvr, for Ille ppiat. JR. eeitfor the Qmela
Guaiird(liil
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BLuA v. EC-IVSO COURT.-DEc. 13.

ontLract-Actiun t ot'er-e MIoney PaîP-Evidence-Failure
li.Wùlik 'oyitractMd Rebation bdtween Partcs.1 Appeal by
defendant fromn the judlý,gent of the ,Judge of the District
rt of Nipinýming in favouir of thé plintiff in an action to re-
ver~OQ allegedl to haive been paid by the plaintiff to the
.dant for a mining cdaim. LATCHFOjARD, J., in a written judg-
t, re the opinion that the flndings of the District
ri Judgs were basud upon a misconception of the true
m of the transac-tion be(tvcen one Joncs, who acted for the

igiff in pureia.sing the elaim,. and one Pullis, who was the
ai vendor. Ile said thiat, apart from the form of thc transfer,
p was never anYcntaua reýlation whatcvcr bctween the
~au:n and tlie pla;intiff reprospntod by Jones. The real
mrtion waa a sale, to JTones byý Iullis, at a profit of $200, of
)ption whieli Pilis hld( fronti the defendant as attorney for
M.O.urthy. %part fromi the suggestive questions of the
itif!s sotinsel to his own witness, and the witness's affirma-
answers-mhivlh vould carry but slight weight in any case,
noue *h.em, as hiere, diretly c-ontradited-there was noth-
tx ésew ageýney on the part of Pullis, or collusion between
ix and the de(feýndant, or bad faith or misconduct on the de-
an* part in ataking the claim. FALCoNBR1iDoI, C.J.K.B.,
13g)- J., agreed that, uipon the evidence, the appeal

Id be allowed with vosts and the action dismissed with costs;
"t wax the order of thie Court. W. M. Douglas, K.C., for
eodant. RK Me(Kiiy, K.C., for the plaintiff.

V. RWFRMATRIN CIIAMBER.-DEC. 15.

~ri-4oield.(r of l'la îintiffsý-Sparate Cauises of Action-
xmta Lapid- Assautlt-EIectiont-Plading-peciai Dam-

-3Motion by the deedns(lefore pleading) for an order
tn an amieudment of thie statemient of dlaim because it is
xtads embarrassing, or requiring the plaintiffs to clect
i laim tbey %yul p)ro(eedl on in the action. The action was

Ch by mother and daughiter against the next-door neigh-
of the mother, and against a contractor eznployed by the
r c do repairsi to bier house, for trespassing upon the land

>eimofth ii eider plaintiff (the mother), and for assault-
be nihr plaintiff (the datighter) whlereby she became iii,
Wr mther ineurred expense for medicial attendance, etc.,
vu deprived of the daughiter's services. The Master said
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that two distinc"t causes tif action %%vre joineld, tropaff t
Iandj and4 asmault, andj with the former the daughitur-plaintiff had
no cotncerii. The action should lie viontined( tcliter to) an action
for the trespas-s hy the inother alone, or to an action foir the
asauit by both plaintiffs; iii the latter e'verit, if any vlaim wa
being Tmide for the expenses c-aused liy the daughter's ilIue,*
details should lie given, as this wa.s a maiýtter of speciâl dauge
The plaintifs,, to elert aecordingly. Referenve to Bankc of 1amil-
ton v. Anderson, 7 O.L.R. 613. S O.L.R. 153; Agar v, Eueo>tt,
O.LR. 177. A. J. Russell Snow, K.', for the denat.A.
T. Hlunter, for the plaintifs.,

DAVIDSON V. TORONTO R.W. CO.-DIVISIONAL UT-E.1

Mfasler ami 1(v)tIjui Sorrail -Nel'gttcaé-Pi

isg of Jiiry--E-vidne-Ngl- elCCd of Felwsrvênt moi à.b
8t~priMndcce,-APOalby the defendants fromn the jug-

ment ofMwic X.E.. upon the1w dn~ of al juryv, in

favour of the plJaintiff, i»n acl 1tionl by aL liema rl y
the idofendants ou their tower repaýir-ýwaggiOfl, for damange for

injuries sustained,. as the plaintiff allteg-dl, Il*y roason of the
broaking of al guy wire whilv he wais repadiirinig al broken çon

Ilecdtioln ini the trolley line, whereby het was thrownvi to the gron&l
The plaintif a damages wert aaese t $97.5, arii iudgutltn

given for that agnounrt, liith cotThv nyngiec foua4ll
by tho jury wlii thait of the eenat'foitarcîa, ùlval
lot secving that, the ics of 11w guy wirvs wvith thev woodbitii
wvrd, mafe. It was a efc iri the înakiing of une it thesew t1d

by MvEacheru (thev p)laintif'*s flu woka)whivih r4o

the accident. EaAh guy mire was tempo)(rarily tttaeed t> the

%wiod-straitu by belig passled thruughi an opentinig imud then
twis4ted( arotund itmcîf. If propcrly twisted, the wire vould

pull out, The wire whic-h didl pull out coutll not have lre
edurely t.wincdi over itaelf, sud the nogligence fouind waa that

Sullivani did not observe thakt the tie %vas insc(umrly made, Th'a
judtizgiet of the Court (Boy»ý, C., liA&ýrurosu) iiidim~

4.1.1 waa1. delivqeredq hy LÂTCETFORD, -J., Who said. uftr btirý
statîug til tc. that the plaintiff had sufferedl fot fron an

nelieneof the forvrmn, who did not secv, and, if hot satw. cok
nu hvenoicdthe de(f(eet in the tici, but froîn thwe nlire«,

of his fellow.workmuaf, Mcabr.Appeal ailowed sudt artio
disnised.No cos4ta. 1). Id. MCryK.C., for the detfndnt

. .A. Du re, KC.. for the- plintiff.


