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TORONTO, JANUARY 15th, 1881.

DEATH OF CHIEF FUSTICE MOSS.

~ Itis with feelings of the greatest sadness

that we record the death of Thomas Moss,
Chief Justice of Ontario. He never quite
rallied from a severe illness which attacked
him about eleven months ago.  His physician
- «recently recommended him to try the effect of
a change of climate, and he left Toronto last
November for the South of France, accom-

will therefore be known as Vol. 17. - We are
glad to know from a rapidly increasing circu-

tlation and from many congratulations that
‘our efforts to increase the. usefulness and
'interest of this Journal have been. fully appre-

ciated.

Tue S S collar, lately worn by Lord Cole-
ridge, as Chief Justice of the Common Pleas,
is said to be the same worn by Lord
Coke. It may not be amiss here to mention,
for the benefit of the unlearned in such mat-
ters, that the S S. chain, orcollar, worn as a dis-
tinctive badge of honour by the Chiefs of the
English Courts, is said, according to some
old traditions, to be named from Sanctus Sim-
plicius, a Christian judge and martyr of the
time of Diocletian. It is usually passed.

panied by his wife and family. The accounts i down from retiring, or deceased chief justices

were at first re-assuring, but the”decree had |y their successors.

Lord Coleridge, we’

gone forth that he should never again see his ! presume, takes his Common Pleas S S. with

native land. He died at Nice on the 4th inst. ;

His brother, Mr. Charles Moss, left for
France on hearing of the alarming nature of
his last attack, which in a few days terminated
fatally. Our sympathies are with his sorrow-
ing wife and children, left to mourn over a
devoted and loving husband and father in a
foreign land.

Whilst it needs no words of ours to tell of
the kindly worth and pre-eminent abilities of
the deceased, who was known far and wide
throughout this Dominion, it will be a labour
of love to speak hereafter at greater length of
one who was beloved by all who knew him,
and who shed the lustre of his great intellect
on every department of labour in which he
was engaged in his short but busy life.

him to the Queen’s Bench.

WE are in receipt of the first number of
the Canadian Law Times, and we welcome
it into the ranks of legal journalism. Itis a
small, but neatly got up, monthly, in -magazine
form,the first number containingsome foriy-two
pages, single column, equal in amount of matter
to about twentypages of this journal. Thecon-
tents of the first number are, “The law of
allegiance in Canada,” by Mr. Thomas Hod.’
gins, Q. C.; part of an article by Mr. A. H.
Marsh, discussing whether a power to sel.
implies a power to mortgage; some short edil
torial notes, and a selection of head notes of
some cases, old and new, on criminal law.
‘We wish our contemporary a full measure of
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success, and trust that the field may pr0ve¥ Although the subject has been already
large enough for both of us. %treated elsewhere, a few words here may help
It i ded b t' ¢ the D. C those not already convinced to arrive at what
T is provided by section 5 of the D. C.lo o ..o nclusion.
Act, 1880, that in all suits in which “the! It will S @ proper conc sm{x
sum sought to be recovered” exceeds one ' A L be observed that section 1o of the
A A _Act in question provides that, “any suit
Pundd el e gl 610 90 i . suricin of i D
PP { Court may be entered, tried, and fully dis-

in writing. It has recently been held by His i posed of by #ke consent of all parties, in any

Honor Judge Sinclair,in Bank of Monitreal v. Division Court.”

. hat thi is not required in inter-! . . . .
Statten, that this duty is not req ! After drafting this section no doubt it

pleader issues, as the right of property in: ‘
goods, and not the recovery of a money de-, °C°“r¥e<{ to the framer f’f th.e Act
mand, is the question to be tried. We under- to provide for two contingencies—the

stand, however, that it is the practice of many . first, where the jurisdiction was objected

experienced judges to take down the evidence  '* and secondly, where it was not objected

in any . important issues of the kind’ 0. Section 11, evidently, is intended to cover

. d the . . . .
'spoken of, so as thus to be on the safe side; b f;‘»m [case ; for, thouhgh' n.c;tdh.mg is salﬁl
and it is evident that such a course might,iin : any dispute as to the Junl lctlon} ;tx R
under certain ciccumstances, be conducive to lew of the section presently to follow

n cit treati . .
the ends of justice. (treating of such dispute), it _can only refer

to a case where the proper objection has been- .
{ taken,

THE JURISDICTION OF DIVISION| Section 14, then, provides for the second
COURTS. {contingency, and it is no doubt inserted to

The note of a decision ot Judge Ardagh, give legal effect to the saying that - “silence
referred to in our last number (anse p. 3)|8!VeS Consent.” It isvery improbable that a
presents a point of much interest in con-| plaintiff could ever obtain the consent of a
nection with the 1. C. Act of 1880. For, HPErsOn against whom he was about to take
although we consider there is no ground for ' 1egal proceedings to any step he (plaintiff)
the claim of increased jurisdiction, yet, men was about tO. take. S‘o that it would be .the
high in the profession, and whose opinion is | duty _Of the Jud‘gebe.fore whom the case Ifnght
entitled to weight, take the contrary view. ib.e tried, upon its b.emg shown to his sat{sfa.c-
For our own part we entirely agree with the tion that that particular Court had no juris-
learned judge referred to. 1 diction to order th'e transfer of the case to its

The point is this: Under section 14 of the proper Cour@, provided 7o consent were filed.
Act above mentioned, it is provided that in| To doaway with the necessity for this,and
all cases where the jurisdiction is not contest- ‘ still with reference to section 10, section 14
ed or disputed by defendant, primary debtor, ' Was added ; and we must therefore treat this
or garnishee, by means of a notice left with. latter section as if the words used in section
the clerk, the jurisdiction shall be considered 0, “any suit within the jurisdiction of the
as determined and established.  Division Court,” had been imported into it.

It is now attempted to be set up that a It must be clear, then, that the words “ dis-
claim for an amount in‘excess of the sums Puting the jurisdiction,” in' section 14, must
"mentioned in sections 54, &c., of the D. C. refer to jurisdiction as defween the several Di-
Act, may Be recovered in this Court if no ob- ~vision Courts in the province, and not as be-
Jjection is made as required by section 14 of tween a Division Court and a Court of high-
the late Act. . o * | er jurisdiction—in short, a jurisdiction as to
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~ “place only. This is abundantly proved by the | general jurisdiction of these courts. It is

“concluding words of the section—* the juris
<diction shall be considered as established, &c.,
-as if the said suit had been properly com-
menced, entered, or taken in such Court.”

If a case is entered for an amount beyo nd
‘the jurisdiction of the Division Court, it is
ot properly entered, &c.

“The jurisdiction of azy Division Court,”
in the beginning of the section, seems to
Point in the same way. It is not said “the
Jurisdiction of the Court,” which possibly
might have a broader application, but “any
Division Court,” that is, one of many, and
‘having a reference to other Division Courts.

Sections 11 and 14, then, are the necessary
‘complements, as it were, of section 10, the
*one providing for the case where objection to
‘the jurisdiction was taken, the other for the
<case where no such objection was taken.

Section 11 refers to the transfer of a case
where objection kas been taken to the juris-
«diction), “which might properly have been
-entered in some other Division Court.” If
this case was for an amount in excess of the
Jurisdiction it could not ‘ properly have been

~ entered” in any Division Court.

. Section 14, then, must clearly refer to pro-
ceedings in a case which might “properly
‘have been entered” in any Division. The
same reasoning holds good with both.

Mr. O’Brien in his Division Court Manual,
1880, arrived at the same conclusion as that
now formally decided by Judge Ardagh. (See
‘O'B’s. D. C. Manual, 1880, pp. 35,36) Inthe
<ourse of his remarks on this section he says :

“A hasty glance at the words used in
this section might lead to the supposition
that the mere omission to give the notice
Spoken of in this section would establish and
determine the jurisdiction to the court to the
-ex.tent of the claim made, although that claim
might be largely in excess of its jurisdiction.
- .. This section does. not refer to
the question of amount at all, and there is only,
if anything, an implication to countervail a
Precise, express and exact definition of the

much more reasonable to conclude that this
section 14 refers only, as do those by which
it is immediately surrounded, to the question
of locality.”

CHATTEL MORTGAGES.

In our November number we published,
and again in this issue appears, a letter com-
menting on Mr. Barron’s work on chattel
mortgages. Criticism, when born of careful
thought and study, is both useful and
desirable, and this journal asks for and en-
courages such.  As much good results from
a good critic as from a good author ; though
the critic has great advantages over
the author, and works on-a different line.
Care and prudence is particularly demanded
when questioning an annotated work, for, if
properly annotated, the fault (if any) will lie,
not with the text of an author, but with the
decisions of a court. And thus an annotated
work (as we believe Mr. Barron’s work only
professes to be) disarms criticism, except to,
the extent that the same may be improperly
annotated. Thus, for example, if “Lex”
(ante vol. 16, p. 338), had read the cases
referred to by Mr. Barron (which he said
he had not) in support of the view “that
registration of an assignment of a chattel
mortgage was notice to the mortgagor,” he
would have had more difficulty in question-
ing the accuracy of that gentleman’s work on
this point. Whatever difference there may
be between real and personal property in
this respect, Mr. Barron has, in his support,
no less an authority on the subject than Mr.
Herman, who, at page 426 of his work, says:
“an assignment of mortgage of personal pro-
perty need not be recorded, but its registra-
tion is notice to the mortgagor.” We are
not prepared however at present to state any
positive opinion on the subject.

Another correspondent, “M. I. G.,” in our

last number (and he writes as one who was
’ '
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familiar with the subject) drawsattention to the
fact that at page 51 Mr. Barron “devotes con-
siderable space to prove theright of amortgagee
to take possession of mortgaged goods at any
time after execution and before default,” and
suggests that Bingham v. Bettison on this
point should have been noticed.  Beginning
- with Porter v. Flintoff, 6 C. P., ending with
Bunker v. Emmany, 28 C. P., (and with Rut-
tan v. Beamish, 10 C. P., McAulay v. Allen,
20 C. P., and Samuel v. Colter, 28 C. P.,
in the interim), the law in Ontario was set-
tled to be as the author annotates it. Itisa
pity,as “M. L. G.” remarks, that the late case of

Bingham v. Bettison was not referred to in;
" the work, but we have ascertained from a re- |

ference to dates that this could not have
been expected. It is not clear, however, that
this case does decide what “ M. I. G.” con.
tends for. If we read the text correctly, the
case went off on another point, and on the
effect of no redemise clause. The Chief
Justice of the Court of Common Pleas said :
“We do not interfere with the decision in
Porter v. Flintoff; as it has been followed by
the two later cases referred to * * * In
any future case arising I am not prepared to
say, Sspeaking for myself alone, that I shall
feel compelled to follow it.”  But, that this
point has always been involved in consider-
able doubt, is shown by Mr. Barron at pp.
52, 53, and 54 of his work, where he quotes
the dissentient judgments of Mr. Justice
Gwynne, and gives the view, hitherto opposed
to that of our Courts, held by many of the
U. S. Courts.

On the question of the rights of subsequent
purchasers our correspondent refers to the
late case of Hodgins v. Johnston, 5 App. R.
449. A reference to p. 187 of Mr. Barron’s
book shows that the law there laid down is that
set out in Hodgins v. Johnston, but thereto-
fore undecided by any of our Courts, viz:
“That the omission to refile a mortgage will
not render it invalid as against a subsequent
mortgagee with notice, or as against purchasers
or mortgagees intermediate the original filing
and the time prescribed for reﬁﬁfxg.” And

y

the American cases there cited settling this.
point, will, in the work, be found as referred
to by Mr. Kerr, Q. C,, in his argument in
Hodgins v. Johnston.

A desire has been expressed by some
that the Legislature should pass an en-
tirely new act governing conveyances on
chattel property, and we are not prepared
to question the propriety of such being done,
although beset with many difficulties. A
careful study of the various decisions on the
act we are speaking of will show how, owing
to piecemeal legislation, it is in many re-
spects inconsistent.

We have another letter referring to the.
same subject from Mr. Kehoe, which will be
found among the correspondence.

We notice in the /risk Law Times a com--
mendatory notice of Mr Barron’s book. The
writer says, “We find the work satisfactory
in 2 high degree, and on subjects relating to
the general law common to this country, well
worthy of collation - with the text books.
familiar to practitioners here.” We are not
only glad that we have men in our profession
who can write books worthy of commenda-
tion in the old country, where .a strict criti-
cism prevails, but that we have others.in our
midst who can intelligently and 1n a kindly

spirit criticise them on points of doubt or
difficulty.

THE JUDICATURE ACT.

We understand that a meeting has recently
been held by the Middlesex Law Association
looking to relief from the inconvenience and
expense of Toronto agency business. We
will however await further details before dis-
cussing the views set forth at the meeting,
But in the meantime we must express our
belief that the new clauses in Mr. Mowat’s
amended bill will give all the benefit which
outside practitioners can réasonably look for,
and that they will fully satisfy (as we think
they ought) the great body of the profession



January, 15, 1881.

CANADA LAW JOURNAL.

37

" THE JUDICATURE ACT.

-outside of Toronto. We refer to the clauses
‘glving new and additional powers to County
Judges to be exercised 7 their several localities.

We have received from a valued corres-
pondent the subjoined remarks on the pro-
posed Bill, in some of which we heartily con-
-cur, aud all of which are entitled to consider-
ation by the Legislature :—

Sections 7, 9, &c. These claims as to juris-
-diction do not seem to be wide enough, being
in effect limited to the jurisdiction, authority and
Power now exercised in pursuance of any
“statute or law,” and again “by any statute.”
Without going into a historical dissertation on
the subject, it is clear that some considerable
Powers and functions of judges (such as the
.Power of committing for contempt of Court)
<annot be traced back to any statute, and can
- hardly be considered as powers given by the
. Common Law, but have sprung from the un-
“Wwritten practice of the courts themselves. Gen-
-eral words should be introduced to cover such
\Powers,

Section 14. Appealsastocosts. Thisshould
be expressed to be subject to the terms of order
L. which introduces exceptions to the general
rule. The section is inartistically worded, and
-does not cover the case of an order which deals
20t with costs only, but with other matters, al-

_though an appeal might be attempted against
that part only which related to costs.’

Section 18, sub-section 4, appears to confer

_upon a defendant the right of claiming an equit-
:able set-off concerning matters disconnected
Wwith the plaintiff’s cause of action. The policy
-of this appears very doubtful, as it would en-
“Cumber the pleadings and give many facilities
10 & defendant in delaying his creditor.

Section 19, sub-sec. 5. The construction of
‘this sub-section appears to be awkward. To
‘whom is the notice referred to, to be given—
to the mortgagor, or to the tenants, or both? .

Section 19, sub-sec. 6. Could not thisclause

extended so as to embrace the case of a

policy of insurance settled on the insured’s wife

- or children under the Ontario statute? Cases

in which such statutory settlement is disputed

by an assignee in insolvency are of not infre-
-quent occurrence.

Section 1g, sub-sec. 10. The word ¢ gener-
‘ally” is ambiguous; “Jastly” would be preferable.

Section 21. Is this section intended to em-
power the courts to sit outside the Province?
I presume not, and it should be so expressed.

Section 24. Are no qualifications to be
‘named for the persons who may be appointed
to act on commissions of assize ?

Section 34. Is it intended to perpetuate the
varying * course and practice” of the different
Divisions in matters of appeals from orders
made by a single judge ? Surely it this amalga-
mation is to be more than a mereform. This is
one of the points on which the practice may be
made uniform.

Section 54, sub-sec. 3. The dual power
given to the Lieutenant-Governor in Council
and the Judges appears objectionable. The
profession would be better satisfied, I think, if
the power were left to the Judges alone.

Sections 58 & 59. What is to be the prac-
tice as to appealsfrom the decisions of County
Court Judges acting as Official Referees ? Sec-
tion 58 says they shall be subject to appeal as
heretofore, but the office now created is a new
one.

Section 61, sub-sec. 2. For “penalty” (last
word in sub-section) read ¢ penalties.”

Section 75, sub-sec. 2. What is the meaning
of the words * not exceeding two-thirds ot the
said sum.” 1f $1000is meant by the expression
« gaid sum,” why not say, ° not exceeding
$6667?

Order VI. Rule 1. (p. 42). Surely this
should read that service is not to be required
where a solicitor agrees to accept service and
undertakes to enter an appearance. It would
appear from order VIII, Rule 11, that a breach
of such an undertaking is to be punished by at-
tachment. The present chancery practice of
noting bill pro confesso is far more effectual
and satisfactory.

Ib. Rule 2.—“Wherever it is practicable”
—This is a most objectionable criterion and one
which is sure to cause much trouble to the
Courts in interpreting and applying it.

Ib. Rule 4. (p. 43), Is the necessity
for taking out an order appointing a guardian
ad litem to infant defendants done away with?
Itis presumed so from Order IX. Rule 2. (p- 48)
—as to which rule the remark suggests itself,

| what is to happen if an appearance Aas been en-

tered for an infant defendant by some other than

the official guardian ? Are the infant’s interests to
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be considered as sufficiently represented by any [

person who volunteers to appear for him ?

Order IX. Rule 6, (close of rule) add “and
subsequent interest.”

Order XVI. Rule 2, p. 60, end of line 3—for
“ defendant,” read “ plaintiff.”

Order XVII., Rule 2, p. 62.—Eight days i is |
very short time to prepare and deliver defence,
secing plaintiff has no less than three weeks to

reply, and a defendant in Chancery has now four |

weeks to put in answer.

Order XXVIL, Rule 4, p. 70. The change
from the Chancery practice by which an order
for production is obtained on precipe appears
to me very objectionable. The order will be ap-
plied for and probably granted as of course, and
in every contested case, but thc cost of affidavit |
and application will be so much loss to the liti-
gants. The affidavit will probably be a stereo-
typed form by the solicitor as to his belief that
the other side has papers, &c. The multiplica-
tion of formal and unnecessary affidavits is very
objectionable and runs counter to the current of
modern legislation. All the variations from the
present Chancery practice as to production
are changes for the worse.

Order XXXV., Rule 2, p. 8o. How are the
shorthand writer’s notes to be procured in four
days after trial ?

Order XXXIX,, p. 86. Why not embrace
this opportunity to remodel the law of execu-
tions, abolish the distinction between f. fa.

.goods and £. fa2. lands and do away with the

necessity of the ven. ex? Let there be one writ
a fi. fa. goods and lands, affecting and bmdmg
both moveables and immoveables—but not

enforced against the lands until after
the year. When the year is up, let
the duty be cast upon the sheriff, if

plaintiff desires lands to be sold, of procuring a
proper description of the lands, of advertising
them sensibly, and of conducting the sale with
some regard to the interest of the defendant as

“well as of the plaintiff, and, generally speaking,

in a mode somewhat similar to Chancery sales.
The result would be a vast saving in expense,
half the number of writs doing the work ; and
great reform would be effected by making the

‘sheriff’s sale a judicial proceeding, instead of a
" hole-and-comner piece of jugglery for giving the
‘plaintiff the defendant’s land for five dollars.

There would be no necessity forpostponing the
sale, as no wven exr. wonld be required. Of

course, the sheriff’s fees would have to be re--
{ modelled, to cover the additional expense of the-
! proper advertising, &c., &c.

| Order XLIX,, Rule 7 (p. 95). The right of”
j removal appears unnecessary and uncalled for,

| and may tend to embarrass a plaintiff.

Do, Rule 12. What is to prevent a clashing
of the jurisdictions of the local master and the
County Court Judge ?
| Do., Rule 13 (p. g6). Why not by notice in-
:stead of summons ? See Order XLVIIL

Order L., Rule 5 (p. 97). I must protest
against the introduction of this principle into-
our practice. Why should not the solicitor be
| permitted (as at present) to make his copies.
Ifro;n his adversaries’ papers » It is, in the first
i place, a large addition to the head of disburse--
ments if one must pay for these copies, and
may prevent many lawyers from being able to do-
somuch for a poor client as they might otherwise
do. My experience of the system, and of the
complicated cross accounts between solicitors.
for copies, as it worked in England, leads me
emphatically to condemn it. On the question
of extracts alone, a lawyer may be driven to-
order a copy of a long account or document,
the greater part of which is utterly worthless.
to him, simply because to order a certain
limited extract would be to disclose his
entire case (or some vital point of if), to his.
adversary. :

A

NOTES OF CASES.
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BERNARD v. COUTELLIER.
Malicious prosecution—Rejection of evidence—
New trial—C. L. P. Act, 5. 289.

In an action for malicious prosecution, on the
opening of the defence, the defendant was
called, and stated that he had.learned some
facts from certain persons upon which he had
caused the plaintiff to be arrested; but on pro-
ceeding to state what he had heard, the learn-
ed Judge ruled that this was inadmissible, and!
that the persons who had told him these facts
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should first be called. They were then called
and examined, and afterwards the defendant
gave his evidence. The jury found a verdict:
for plaintiff with $500 damages.

Held, by the Court, while disapproving of the
ruling of the learned Judge at Nisi Prius, that '
nevertheless, no substantial wrong or miscar-
riage having been occasioned by the ruling,and
the verdict being satisfactory, anew trial should
be refused under s. 289 of the C. L. P. Act.

ARMOUR J. dissented.

J. Reeve, for plaintiff.

DBigelow, for defendant.

—

Davigs v. FUNSTON.

Promissory note—Guaraniee— Sufficiency of —
' Parol evidence.

The defendant, after a note had become due, .

and while it remained unpaid, endorsed upon
it the following words :—** I guarantee the pay-
ment of the within note to Messrs. J. D.

" Co., (the plaintiffs) on demand.” The evidence
showed that the consideration for this guaran-
tee was the giving of time to one C., for whose
debt to the plaintiffs the note was given as col-
lateral security.

to C. was the consideration for the guarantee,
did nof contradict the latter, though it was ex-
pressed to be ‘““on demand:” these words

bearance was a good consideration.

Per Hacarty, C. J. Since R. S. 0. c.
117, s. 10, such consideration need not appear
on the instrument.

¥. Reeve, for plaintiffs.

McCarthy, Q. C., for defendant.

a—

WHITELAW V. TAYLOR.
Guamr{lee—Suﬁa'eng/ of.

Plaintift agreed with M. to repair a boiler in
the latter’s saw mill. During the progress of
the work he received the following letter from
defendant :—* As Mr. Morden’s saw mill, at
Bismark, is about to come into my hands right
away, and as I am to assume expense of repairs
to the boiler, be good enough to'push forward
the work to be done by you on the boiler as fast
as possible, everything is at present at a stand
8till, waiting on you. Please push on the work

referred to a demand upon the guarantorgﬁm3 forming the district, to provide their rate-

“after forbearance to press C.; andthatsuch tor- |

and oblige, yours truly, R. Taylor.” Plaintiff,
without communicating with defendant, went
on with the work. The contemplated work was

‘not carried out.

Held, that the defendant had not rendered
himself liable by the above letters for the price
* of the work done, and a non-suit was properly
entered. , '

- Bethune, Q. C., for plaintiff,
. E. Rose, for defendant.

Ix re HicH ScHoOL BoArD oF DisTricT OF STOR-
MoNT, DUNDAS AND GLENGARRY, AND THE
TownsHIP OF WINCHESTER AND IN RE THE
SAID BOARD AND THE ToWNsHIP oF WILLIAMS-
' BURG.

High School District—Alteration of boundaries
 Continuance of liability for High School
in severed part.

On 20th April 1878 High School District

1
i
i
|
'

&‘znumber four of the United Counties of Stor-
!
1the village of Morrisburg and the townships of
| Winchester and Williamsburg, the Board ef

mont, Dundas and Glengarry, being composed of

Education of the incorporated village of Morris-
burg, resolved that the sum of $7000 be levied

Held, that the evidence that the giving of time \ on the said district to enable them to erect a

school-house. On the 27th of May 1878 it was .
resolved that the Chairman of the Board be auth-
orized to make a reguisition on the municipali-

able proportion of the sum of §7000. In pursu-
ance of this resolution, the Chairman, in writing
under his hand and the seal of the Board, re-
quired the municipalities of the townships of
Winchester and Williamsburg to raise their pro-
portions. The request was served on the Reeve
of Williamsburg on 18th July, and on the Reeve
of Winchester on the 19th July. At a meeting
of the Board on the 24th of June1878, it was re-
solved that the Chairman should levy on these
municipalities a further sum of $100 for High
School maintenance, which was demanded on
the 19th July 1878. On the 27th Juns 1878, .
in compliance with a request of & majority of the -
reeves of the County of Dundas, the Council of

the United Counties passed a by-law . enacting

that district number four should bs composed

of the village of Morrisburg only. This by-law

was quashed on the 5th February 1879; but

under spscial circamstances the rule was re-

opened:and the by-law was on the 2nd Febraary
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1880 finally quashed in so far as it changed the
limits of the High School Districts.

Held (Haearty, C. J. dissenting), reversing
thedecision of GaLTJ. thatthemunicipalitiesof the
Townships of Winchester and Williamsburg were
still liable to contribute their proportion towards
the erection of the High School.

McCarthy Q. C. for the appeal.

Bethune Q. C. contra.

CAMPBELL V. VICTORIA MUTUAL INSURANCE
COMPANY.

Fire insurance—Misvepresentation—Incendiar-
ism.

Action on a fire policy dated 21st May,
1879, on ordinary contents of a barn, which was
at the time of the insurance, empty, and on
other articles of personal property. In the ap-
plication for the insurance, dated 13th May,
1879, plaintiff answered “ No,” to the question,
“[s there reason to fear incendiarism, or has
any threat been made ”

At the trial it appeared that one M. had
threatened to beat the plaintift, and the latter
being alarmed, had sent for the defendant’s
agent and had the premises insured, that he
-would not have insured but for his fear of M,
and that he had sat up and watched for a week,
and that he believed the premises had been set
on fire, and that he had admitted this to an
officer of the defendant’s after the fire, which
occurred on 28th Oct., 1869. At the time of the
fire the barn contained some grain and hay, and
a threshing machine, for the loss of which an
action was brought. One of the conditions on
the policy was, that if the assured ‘“misrepre-
sent or omit to tommunicate any circumstance,
which is material to be made known to the Com-

.pany in order to enable them to judge of the
risk,” the policy would be avoided.

Held, ARMOUR ]. dissenting, that the plaintiff
could not récover, on the ground that, the in-
surance having been effected solely on account
of his fear -of M., the answer to the above
question was untrue.

' Per CAMERON, J.,the question is equivalent to
“have you reason to fear, or do you fear in-
cendiarism 7 and, though the bodily threat does
not furnish valid grounds for believing that in-
cendiarism w®s to be feared from the person
threatening, yet, since ‘the insurance was effect-
ed on account of such fear, theré™vas a clear

misrepresentation in answering the question,
and it made no difference that the property to
be covered by the policy was not yet in exist-
ence. .

Per ARMOUR, J., the word “incendiarism”
commonly applies to- buildings only, and its
meaning ought not to be extended in this’case to
cover personal property. The property insurcd
was not of an inflammable nature, and the
question would be insensible if so extended.
The question should be construed strictly with
reference to some particular ground of fear ;
otherwise, the answer “No” referring to the
first part only, viz: “Is there reason to fear in-
cendiarism?” would be in every instance untrue;
for every insurance is effegted because the
assured fears the happening of fire by accident,
neglect, or design. And the evidence in this
case showed_that there was no such reason as,
operating on the minds of the majority of pru-
dent men, would cause them to fear incendiar-
ism, and therefore the question was truly an-
swered,

The question was also properly answered as
to property intended to be covered by the policy,
but not then in existence, as to which no fear
could exist,

Lount, Q.C., for plaintiff.

McCarthy, Q. C., for defendant.

IN RE LEIBES V. WARD.
Prohibition—Deputy Fudge—Furisdiction of—
Powers of to give judgment outside of Divi-
sion to whick his deputation refers.
Under the authority of the following deputa-
tion :—“ Belleville, Ont., 24th July, 1880. I
“hereby appoint E. B. Fralick, Esq., Barrister- -
‘“at-Law, as my Deputy to hold the 2nd Divi-
“sion Court of the County of Hastings on Mon-
“day the 26th day of July instant at the Town
“Hall in the Townshipof Sidney.—T. A. Lazier,
“ Junior Judge, C. H.,” the learned gentleman
therein named tried the case at the time and
place appointed but delivered his judgment ac-
cording to a postponement made for that pur-
pose on the 2nd August following at the judge’s
chambers, Belleville, outside the limits of the
2nd division, but within the county, without
having named a subsequent day and hour for
delivery thereof in writing at the clerk’s office.
Held (1) That the word “ Judge * in s. 20 of
R. S. O., cap. 47, includes the Junior:judge, and
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that the deputation was therefore ‘ahd (2)
That the proper construction of the same was

“to hold the 2nd Division Court of the County
of Hastings to be holden on Monday, &c.,” and
that his appointment continued until he had
Performed the purpose for which it was made.
(3) That the effect was to clothe Mr. Fralick
~ Wwith all the powers of the Junior Judge during
the time of his appointment, wherever he might
be within the:county. And the rule was there-
fore made absolute to rescind the order made by
GALT, J. for a prohibition, CAMERON, J. dis-
-senting.

G. B. Gordon, for the rule.
Holman, contra.

RoBins v. CLARK.

Interpleader — Chattel mortgage — Defective
registration—Fraudulent preference—R, S,
0., cap. 118.

G. & E., bakers, on the, 18th May, 1880,
‘agreed with defendants that if the latter would
-advance them a quantity of flour they would
‘give them a chattel mortgage on their horses,
waggons, and baking utensils. Defendants ac-
cordingly delivered from day to day a quantity
of flour to G. & E. On 26th May, the chattel
mortgage not having been executed, the defen-
dants wrote to G. & E. to have it done. The
Mortgage was accordingly drawn, covering the
'sales made, and was executed by the mortga-
-gors only on 10th June, 1880, and filed on 12th.
G. & E. absconded on the 12th, and on the 14th
defendants took possession under a clause in
‘the mortgage which allowed them to do so *in
Case mortgagors should attempt to sell, dispose
of, or in any way part with the possession of the
goods,” and removed them to their own ware-
house. The mortgage also contained a re-
demise clause. The jurat of the affidavit of
‘bona fides was not signed bv the commissioner.
“The defendants swore that they would not have
advanced the flour if this security had not been.

Promised, and that they had no intention &

getting a preference over other creditors. The
Plaintiff’s writ of attachment issued on the 17th
June, and the sheriff seized the goods there-
under on the 3oth. June.

Held,thatthe mortgage must be consxdered as
havmg been given when the contract to give it
‘Was entered into, viz., when the flour was first
sold on credit on the 18th May, and therefore

there was no preference of defendants, who be-
came creditors only by this act.

- Held, also, on the authority of Réskv. Shemin,
21 Gr. 250 ; and Allan v. Clarkson, 17 Gr. 560,
that the agreement being one to enable the
mortgagors to carry on their business, the trans-
action did not come within the mischief aimed
at by R. S. 0., Cap. 118; and the mortgage be-
ing therefore a valid security the defendants
had the right to retain the goods, subject only
to the liability to an action of trespass at the
suit of the mortgagors for taking possession pen-
ding a demise to the latter.

J. E. Rose, for plaintift.

E. D. Armour, for defendants.

REGINA V. MCcALLEN.

Certiorari— Validity of, questionable on motion
to quash conviction.

In showing cause to a rule nisi to quash a
conviction, objeCtion may be taken to the regu-
larity of the certiorari, and a separate apphcatxo*x
to supersede it need not be made.

Where, therefore, on an application made
after notice to the convicting justices for a rule
for a certiorari the rule was refused, and on a
subsequent ex parte application on the same
material the rule was obtained, it was

Held, afirming the decision of GALT, J. that
the notice of the first application would not en-
ure to the benefit of the defendant in his second
application, and that the certiorari was irregular-
ly obtained for want of notice to the convicting
justices ; and a rule to quash the com:cuon was
therefore discharged. _

CAMERON, ]. dissente ', being of opinion that a
substantive motion should be made to quash
the writ of certiorari ; and that the conviction
being before the Court under a writ of certiorari
unsuperseded, the validity of the conviction

should be inquired into.
x ¥

BARBER V. MORTON.

Bill of exchange—Principal and surety— With-
kolding of facts from surely—Discharge of
latter.

The defendant agreed with plaintiff and . P.,
the acceptor of a bill of exchange, that he
would become responsible for the price of such
goods as P. should order of the plaintiff, . P.
sent a written order to the plaintiff, stating
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the number of articles he wished to purchase,
and naming the prices he would pay for some
of them. The plaintiff, having obtained the
defendant’s consent to fill this order, shipped P.
a larger quantity of goods than was specified in
the order. He also invoiced those as to which
prices were specified at a higher price than that
mentioned in the order, and thereafter without
disclosing to defendant these facts, presented
to him for signature a bill of exchange for the
price of the goods shipped, representing to him
that it was for the price of the goods ordered.

Held, that the defendant, being a surety, was
entitled to be informed of the plaintiff’s action
in the premises, and that having been deceived
by the plaintiff, he was discharged trom liability.

HAGARrTY, C. ]J. dissented.

Falconbridge for plaintiff.

E. D. Armour, for defendant.

Harper v. Davies.

Wrongful dismissal—Contract for yearly hiring
—Nonsuit—New trial.

Held, that an action for wrongful dismissal
cannot be maintained on a verbal agreement
for a hiring by the year, it being * an agree-
ment not to be performed within the space of
one year from the making thereof.”

Where the plaintiff, in addition, claimed
under the common counts a balance due partly
for wages and partly on an account, and the
jury gave the plaintiff a *lump sum” which
would include some damages upon the count for
wrongful dismissal, a new trial was directed.

J. Macgregor, for plaintiff.

Allan Cassels, for defendant.

REGINA v, WHELAN.

Certiorari—Eflect op—Right to proceed for ob-
jects other than that Jor which certiorari was
obtained.

Held, that aconviction once regularly brought
into, and put upon the files of the court is there
for all purposes; and that a defendant may
move to quash it in whosesoever interest it

. may have been brought there.

Reginagv. Levecque, 30 U. C. R. 509, dis-
tinguished.

Cattanach, for the Attorney-General.

Meek, for defendant.

IN RE BLaND v. ANDREws; Howarp, GaR-
NISHEE.
Prokibition—Division Court Clerk— Garnishing

money in hands of. :
Semble, that money upon being paid to a Di-

+ vision Court clerk on the final disposition of a

case, is paid in to the use of a suitor and is
garnishable.

Per CAMERON, J. Itdoes not become a debt
from the Division Court clerk to the suitor
till demand made. ,

Where the garnishee, who was clerk of the
1st Division Court of the county of York, had
submitted himself to the jurisdiction and had
paid the money in his hands into the roth Div-
ision Court of the county, “from which latter
Court the summons issued, and since the judge
of the Division Court had acted within his
jurisdiction in determining whether the garni-
shee was indebted to the primary creditor and
whether the debt was attachable.

Held, that the order of GALT, J. discharging a
summons for a prohibition was right; and a
rule 7:s7 to rescind the same and for a writ of
prohibition was discharged. Dolpkin v. Lay-
ton, L. R., 4 C. P. D. 130 remarked upon.

Murdoch, for the Rule.

Williamson and Patterson contra.

\

COMMON PLEAS.

IN Banco.—MiIcH. TERM, 188o.

P

CULVERWELL V. CAMPTON. _
Principal and agent—Right to double
' commission.

An agent, employed by his principal to effect
an exchange of property with another, cannot
retain for his own benefit a commission received
from that other in the transaction. But where
the principal is aware that the agent has receiv-
ed such commission, and makes no objections to
his retaining it, but with full knowledge of the
fact negotiates with him for a settlement of the
amount of his remuneration, he cannot, in an
action for remuneration,set off the amount receiv.
ed by the agent from the other party.

/. E. Rose, for the plaintiff.

Beaty, Q. C., and A. Cassels for the defendant..
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SKIRVING v. Ross.  taking as to the genuineness of theendorsements.
Slander—Medical practitioner—R.S.0. Ch. 142, On a special case as to the liability of the sure-
Sec. 21. ‘ties of Caesar in a bond conditioned that the

A gentleman registered as a medical practi- . postmaster “should not commit any theft, larce-
tioner in Scotland, but who has neglected to com- ' ny, robbery, or embezziement of, or lose, or des-
ply with the provisions of R.S.0. ch. 142, sec.. troy, or commit any malfeazance, misfeazance or
21, is not in a position to maintain an action | neglect of duty, from which may arise any
against a person for slandering him in his pro- | theft, larceny, robbery, embezzlement, loss or
fession. , destruction of any money, goods, chattels,’ va-

Bethune, Q.C., for the plaintiff. luables or effects, or of any letter or parcel con-:

Ball, Q.C., for defendant. taining the same,

Held, that the bank on whose behalf the Post-
master-General prosecuted this action was en-
titled to nominal damages only, for the larceny
of the letters ; and could not recover for the
loss occasioned by the payment of the charges,
A father made a lease of his farm stock and | as the forgery and not the larceny was the prox-
implements of husbandry to his son for the term | imate cause of the damage so resulting.
of five years determinable at will, with power% Semble that the doctrine of estoppel by execu- |
to the son to sell or exchange the stock and im- | ting instruments in blank is confined to nego-

. plements in his discretion, so however that any | tiable instruments, and does not apply to deeds.
" goods sold should be replaced by others of ; Hodgz'ns, Q. C., for the Crown.

OLIVER V. NEWHOUSE.
Lease of farm and stock—Power to sell.

equal value.

Held, following the older authorities, that
the lease gave the son only a limited interest in
the goods during the term ; that such goods as
he did not part with remained just as if no
power to sell had been given ; that all goods
brought on the premises in lieu of the demised
goods sold or exchanged under the power, be-
came subject to the terms of the demise.

And even assuming that the property in the
- goods passed to the son, yet the lease¢ having
been determined by re-entry of the father, the
residue of the original goods and the substituted
goods became vested in him as the original
goods had been before the execution of the lease,
and an execution creditor who had recovered
judgment after such re-entry had therefore no
claim ‘to the goods.

Ferguson, Q.C., and AMcFadden for the
plaintiff.

McCarthy, Q.C. and Milligan for the de-
fendant. :

POSTMASTER-GENERAL V. McCoLL.
Damage—Proximate cause of.

One Czsar, a postmaster at Ramsgate, took
from the mail matter in his charge, a letter con-
taining several cheques, and having forged the
endorsements, presented them to'a bank, where
they were cashed upon Casar’s giving an under-

Robinson, Q. C.,contra.

FISHER V. GRAHAM.

Breach of promise of marriage—Evidence.
In an action for breach of promise of marriage
! the evidence showed that the plaintiff who had
1been seduced by the defendant, had told her
father that she was going to get married to the
defendant ; and that plaintift's father had said to-
| defendant “ and you promised to marry her,” to
" which the defendant replied, “ I will marry her
if it is mine.”  The jury found a verdict for
plaintiff, with $z00 damages. «

Held, on motion for anon-suit, that the admis-
sions of the defendant, and the statement of the
plaintiff to her father, her apparent acquiescence
coupled with her probable desire under the cir-
cumstances to bring about a marriage, were
sufficient evidence to go to the jury, of a mutual
agreement to marry, though there was no actual
promise proved on plaintif°®s part. Where the
promises were laid in the first count of the
declaration to marry within a reasonable time,
and in the second count to marry on a day now
past, and the evidence given in support of them
was that defendant had said he would *“marry
if the child were his,” and that * he would not do-
anything until he got some part of the land off’
the old man and he would marry her then,” that
| the child was his, and that he had admitted
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.got 5o acres off his father’s land and owned it,
Held, sufficient to sustain both counts.
B. H. Doyle, for the plaintiff.
Falconoridge, for the defendant.

-NORTH oF ScOTLAND CANADIAN MORTGAGE
Co., (LIMITED) V. GERMAN.
-Mortgage—Release of equity of redemplion,

Where a mortgagor, unable to pay his in-
‘terest,gave a release of his equity of redemption
to the mortgagees by ordinary short form “ to
“save the costs of a sale, ” and it was proved that

if there were any surplus after a sale it was to
‘have gone to defendants.

Held, (GALT, J. dissenting) that there was no

merger of the mortgage debt.

Per WiLsoN C. J. From their liability to
-account for the surplus the plaintiffs had, from
“being mortgagees strictly, become trustees sub-
stantially.

PerOSLER, ]J. Whether there was a merger of
“the mortgage debt is a question of intention ;'
what the intention of the parties was is a ques-
«tion of fact.

Bethune, Q. C., for the plaintiff.

Crickmore, for the defendant.

MrTcHELL v. McDUFFY.
lllegal distress— Trespass— Damages—
2 W. & M., Sess. I, ck. 5.
Defendant leased land to plaintiff for a term,
-during which the latter was to make improve-
ments, and at the end of the term the amount
-of rent payable to the defendant was to be fixed
by arbitration. Defendant distrained during the
term. The action was tried twice in each case,
the jury finding for the plaintiff and assessing
“damages at double the value of the goods.
Held, that the defendant having no right to
distrain on account of there being no fixed rent
agreed upon, he was a trespasser and liable to
-damages, but not to pay double the value of the
.goods ; as it was not a case coming within the
Statute 2 W. & M., Sess. 1. ch. 5, which refers
to a wilful abuse of the power of distress; and
it could not be said that in this case there was
‘nothing di#, 7. ¢, payable, until the accounts
"had been taken by arbitration.
J. K. Kerr, Q. C., for the phuintift.
Ferguson, Q. C., for the defendant.

CoMPANY.

Accident policy— Violation of conditions— Death:
from voluntary exposure to unnccessar 'y danger.

L. N. being insured with defendants against
death by accident was killed by a railway train
in the yard of the Northern Railway Company
at Toronto, which it was unlawful for him, not
being an employee.of the company, to enter, and
into which he had unaccountably driven. He
was last seen by a witness who watched him
driving over and among a network of tracks,
and who, while he was entangled in the switch
gate, warned him not to go further as he would
be killed, to which deceased made no answer.
By certain of the conditions “of the policy it was
stipulated that it should not * extend to any
bodily injury where the death or injury may
have happened in consequence of voluntary ex-
posure to unnecessary danger, hazard or peril-
ous adventure, or of violating the rules of any
company, etc., or while engaged in or in conse-
quence of any unlawful act.” The jury found a
verdict for plaintiff.

Held, on motion for a nonsuit pursuant to
leave reserved, -that the plaintiff could not re-
cover and a non suit was entered.

Ferguson, Q.C.,and Watson, for the plaintiff.

McCarthy, Q. C., and Creelman, contra.

McCaArTHY V. ORBUCKLE.

Ejectment— Mesne profits— Improvements
under mistake of title—Referring bach to
Master in Chancery. R

In an action of ejectment where the defend-
ant claims a lien for improvements under R.
S. O. cap. g5, sect. 4,

Held, that the plaintiff is entitled to account
of rents and profits to be set off against the
value of the improvements.

Where it was refersed to the Masterin Chan-
cery to ascertain the value of the defendant’s
improvements and he simply reported their
value, being of opinion that under the terms of
the rule he could not take an account of mesne
profits,

Held, that the court had power to refer the
matter back to him for this purpose.
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SiLspy v, THE CORPORATION OF THE VILLAGE
OF DUNNVILLE.

seﬁll uﬁzc:z;tzfl.- Corporation—Contract not under

5 e mézlzty of, for acceptance of fire engine

Y vesrution of Council not under seal.

The defendants having invited tenders for the
s“P.Dly of a steam fire engine accepted the
Plaintiff’s tender, whereupon an engine was for-
Warded for acceptance subject to test. A by-

' Law passed by the council to raise the necessary
Mount to pay for it was submitted to the
Tatepayers and carried, but being informal, was

Tepealed, and another by-law was submitted to |

them and rejected. Before the second by-law
Was voted upon, the engine arrived and was test-
‘ed on behalf of the defendants, placed in their
- ! €ngine house, subject however to customs duty,
and accepted by resolution of the council in
Writing not under seal.

Held that the plaintiff could not recover be-
.Call.se: (1) It was not- a common, ordinary, or
Insignificant matter for which it was not worth
while to contract under seal. (2) “Because
there had been no acceptance under seal. (3)
Because there was no satisfactory evidence of
acceptance in any manner. (4) Because the
Tatepayers for whose benefit the intended con-
tract was made had repudiated it, and a verdict
was entered for the defendants.

Mackelcan, Q.C., for the plaintiff.

A. Bruce (Hamilton), for the defendants.

STEVENSON V. CITY oF KINGSTON.
Salarz’ed attorney—Right of to recover costs from
) opposite party.

- The defendants paid their solicitor a fixed
salary to cover all his professional services to the
city, exclusive of counsel fees and other dis-
bursements paid by him ; the solicitor to have
the right to costs from parties against whom the
corporation should succeed, and to be entitled
to disbursements only whemr he should fail.

The defendants entered judgments against the
plaintiff and the usual costs were taxed. A rule

Wwas taken out on behalf of the plaintiff to refer.

back the bill with a direction to the deputy
clerk to disallow all costs but disbursements.
Held(W1LsoN, C.]., dissenting), that inasmuch
as costs were awarded to the defendants who,
under their agreement, were not liable for these
specific costs to their attorney, disbursements

only should be taxed ; following Farvisv. G. W..
R. Co., 8 C.P. 280. .

Holman, for the plaintiff.

Riordan, for the defendants.

DANCY V. BURNS,
S/zippz’ng——Slranding to save crew—General’
average.

Where a vessel wasdriven on a lee shore, and.
becoming disabled so that she could not work
off, and after the anchors had been let go and
'had dragged until the vessel began to pound
on the bottom, the master, with the view not of
saving the cargo, but of enabling the crew to
escape, headed her round to the shore,and in con--
sequence of the stranding the cargo was saved..

Held, that the cargo was not liable to gencral

average.
Falconbridge, for the plaintiff.
Ferguson, Q. C.s for the defendant.

ONTARIO CO-OPERATIVE STONE CUTTERS’ AS. -
SOCIATION V. CHARLES ET AL.

eralive association—Power to incur credit
Necessity for agreement under seal.

Co-0p

Held, that sec. 15 of R. S. O, ch. 158, which
requires the business there referred toto be a
cash business, while appropriate to the case of
buying and selling goods and other property,
does not apply to an association formed for the
purpose of carryingon a “labor” or a “trade,”"
which can enter into contracts necessary for and
incidental to such trade or labor.

To a declaration alleging that the plaintiff
entered into anagreementwith the defendants to
perform certain stone work which they partly
performed, and averring as a breach that the
Jefendants had prevented them from carrying
on and completing the work, whereby, etc., the
defendants pleaded that the agreement was not
under seal. ;

Held, that the plaintiff being a trading corpor-
ation enough was not shown to make the absence-
of a seal fatal to the validity of the agreement.

Falconbridge, for the plaintiffs. ' ‘

J. E. Rose, for the defendants.

SMALL V. RIDDLE ET AL.
Action for benefit of joint endorser—Partnership

__Contribution—R. S. O. ch. 116, secs. 2,3, 4
A promissory note made by the president and
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secretary of a syndicate, formzd for the purpose
of completing the Hamilton and Dundas Street
Railway, in favor of O., S. and the dzfendants,
was by them endorsed to the Canadian Bank of
Commerce. On the day the note fell due O.
and S. paid the same, S., at the time of so
doing, directing the bank to endorse it to the
plaintiff, who gave no consideration therefor.
This was accordingly done, and the present
action brought against the defendants as en-
dorsers of the note.

Held, as a fact that S. by his payments, in-
tended to satisfy the note; and therefore the
plaintiff by this endorsement to him took just
such rights as S., after such payment, had with
respect to the note, and that inasmuch as the
defendants were co-partners with S. in the above
mentioned railway undertaking, and the note
was made for a purpose directly relating to
and not in a matter merely collateral to the
partnership, they were notliable to S.in an action
against them as endorsers, and so therefore the
-plaintiff could not recover azainst them.

In an action by a third person holding for the
‘benefit of a joint endorser against his co-endor-
sers who are sued as endorsers, such joint en-
dorser cannot claim contribution under R. S. O.
ch. 116, secs. 2, 3, and 4, for he should sue each
.of the defendants separately for his share of the
contribution, and not the two jointly, and should
also declare specially for that proportion of con-
tribution, and should not sue the defendants as
endorsers for the full amount of the note.

Held, further, that the statute above referred
0, is not applicable to partnership transactions.

Ferguson, Q. C., for the plaintiff.

Bruce, for the defendants.

JOHNSTON v. CHRISTIE, J. SKINNER,
P. SKINNER & FOYLE.

Trespass to land— Title.

Plaintiff agreed in writing on 18th Nov. 1878,
with one Q. agent for St. G. to purchase the
land in question. Q.had a power of attorney
from his principal to protect and lease but not
to sell and convey lands. Plaintiff paid one
instalment only of his purchase money to Q.
who said®e had forwarded it to St. G. who had
ratified the bargain. On the Monday after the
18th Nov. 1878, plaintiff wentea the lot with Q’s
permission, and cut and removed some timber

|

i The defendants, Christie and J. Skinner, cut
; timber on the land under a mistake as to boun-
daries, but after the limits were ascertained
offered plaintiff compensation for this, though
Christie swore he meant his offer to be for
plaintiff’s interest in the lot. They also had of-
fered to buy timber from the plaintiff.

Held that there was sufficient evidence ot
title to constitute the acts of entry made by the
plaintiff on the land constructive possession.

It was objected that being in default to St. G.
on his agreement and time being made thereby
essence of the contract, the plaintiff's title had
expired. But,

Held that the defendants, not claiming under
St. G. could not set up his-right to avoid the
agreement.

It was suggested that St. G. might still be in
a position to bring an action for the same tres-
passes, and it was therefore ordered that the
rule should not issue until a release from St. G.
to the defendant against whom the verdict
went as to the trespass in question, should bz
filed.

The proceedings were irregular as against J.
Skinner and Foyle and the verdict against them
was set aside.

Lount, Q. C. for plaintiff.
McCarthy Q. C. for defendant.

CARTER v. HATCH.

Investing money on morigage—Breach of duty—
Onus of proof—Pleading.

Itis prima facie a breach of duty in a person
entrusted with money, to invest on the security
of a second mortgage, however good that secu-
rity may apparently be; and the omus is on
the defendant to prove that the plaintiff authoriz-
ed such investment. Where the agent to invest
derives his profits, not from the lender, but from
the borrower, the proper mode of stating the
consideration .is to aver, that in consideration
the plaintiff would deliver to the defendant the
sum &c. to be invested by him for the plaintiff
upon good and sufficient security upon real
estate, so as to enabledefendant to charge the bor-
rower ofthe money for his services inthe premises,
the defendant promised, &c.

Dunbar, for plaintiff.
¥. E. Rose, ‘or de'endant.
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McMASTER, & Co., & THE BANK OF OTTAWA
v. GARLAND.

Interpleader—Equitable assignment of proceeds
of sale of goods—Registration of—R. S. O.
cap. 119.

B., at the suggestion of McMaster & Co. his
creditors consigned to S. S. & Co. for sale a
quantity of goods. To enable him to do this Mc-
Master & Co., advanced him $250 to pay certain
<laims, and S. S. & Co. accepted his draft for
$800 on 3ist. May, 1880, whichthe Bankof Otta-
‘wa discounted. B, on the 28th of May, 1880,
sent to McMaster & Co. an order for $2,159

“upon S. S.&Co.,to be paid out of the proceeds of
‘the goods, which S. S. & Co. by letter on 3oth |
~ May, 1880, agreed to pay, if there were suffici- \

ent funds after paying their own charges and |
* commission. On the 3ist of May, 1880, S. gave
an order in favour of the Bank of Ottawa upon
S. S. & Co., for $1461.47 to be paid out of pro-
«ceeds of sale, and S. S. & Co. were notified by
telegram. The goods were advertised for sale
ot 11th June, 1880. On that day by virtue of a
writ of f£. fa., dated 8th June, 1880, against the
goods of B, at the suit of defendants, the
sheriff took possession of the goods and inter-
pleaded. The defendants on ascertaining the
amount of S. S. & Co’s. claim, paid it.

Held, that by so doing they had not released
the goods from the lien of S. S. & Co. for the
benefit of other creditors, and to their own pre-
_judice ; bnt that S. S.’& Co. thereafter held the
goods for the defendants’ benefit to the extent
of their claim, just as they did for the other
creditors on their respective orders; defendants
were therefore entitled to rank first for the
amount, and then the plaintiffs according to
their priority. .

It was contended for defendants that the
orders given to the plaintiffi were within the
Chattel Mortgage Act, and should have been
registered ; but ke/d, that the actual delivery of

‘the goods by B. to S. S. & Co., followed by the |-

actual and continued changé of possession dis-
pensed with the necessity for registration.

Per OSLER ].—Under the authority of Pater-
Son v. Kingsley, 25 Gr. 425, such orders amount
to equitable assignments, and are not within the
8pirit of the act.

J- K. Kerr. Q. C., and W. R. Mulock for
McMaster & Co.

Beaty, Q.C., and A. Cassels, for the Bank
of Ottawa.
McCarthy, Q.C., for the defendant.

REID v. MAYBEE.

Malicious arrest— Reasonable and probasle
cause— Termination of proceedings before magis-
trate—Endorsement of warrant— New trial.

Defendant went with plaintiff to get draft
cashed for the latter; and during the journ:y
the plaintiff boasted that he was going to get a
much larger sum from Scotland, whence this
draft came. It did not appear that the plaintiff
made this statement with a view to obtaining
credit with defendant. He deposited money
with defendant, and obtained goods from him

‘for some time, which were charged against the

funds in deposit, and largely exceeded
his deposit. Defendant had him arrested
for obtaining goods under false pretences, there-
by hoping to have his account settled. The
plaintiff was allowed to go on his own recogni-
zance to appear the next day, but, being unable,
did not appear, and the charge not being press-
ed, the matter dropped, and the magistrate
made his order, not in writing, for a discharge.

The warrant was issued in the united counties
of Northumberland and Durham, and was en-
dorsed by a magistrate of the county of Peter-
boro, as follows: *“This is to certify that I
have endorsed this warrant to be executed in
the countyof Peterboro,” and it was executed in
the latter county. There was no evidence of
any proof to the Pcterboro magistrate of the
handwriting of the issuing magistrate, and the
endorsement did not follow the schedule K, o.
32 and 33 Vic. c. 30, sec. 23. A verdict was
entered for the defendant at the trial.
Held, that on account of the warrant being de-
fective the arrest was illegal, and the plaintiff
was entitled to recover in trespass.
Held, also, that by the production of the pa-
pers and proceedings before the magistrate, it
apparently appeared that the proceedings on
the warrant had terminated. :

‘A new trial was therefore diretted

Kerr, Q. C., (Cobourg,) for the plaintiff.

J. E. Rose, and Keétchum, for the defendant.
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COM MON LAW CHAMBERS.

Cameron, J.]

Evaxs v. SutToxn.
Division Court— Prokibition — Jurisdiction —
Proof of claim.

The plaintiff residing within the limits of the
‘Ninth Division Court of Wentworth sued, in
that Court, the defendant who resided in St.
Catharines, for a cause of action which partly
arose in St. Catharines. The defendant put
in a notice of defence disputing the claim
and the jurisdiction of the Court. At the trial
the defendant did not appear, and the Division
Court judge gave judgment for the plaintiff for
the full amount, without requiring any proof of
the claim.

Held, that a prohibition should issue, and
that the plaintiff should pay the costs.

HéId, also, that the Diyision Court judge
should have required the plaintiff to prove his
claim.

Cémeron, T.] Dec., 1880.

PECK v. SHIELDS.
Pleading—Insolvency.

Declaration:—1. The common counts ; 2. That
the defendants were guilty of fraud within the
meaning of the Insolvent Act of 1875, in that
they purchased goods knowing themselves to be
insolvent ; “and the plaintiffs claim four thou-
sand dollars.” Pleas :—(to'first count) 1. Never
indebted ; 2. A deed of composition and dis-
charge signed by a majority of the creditors and
threze-fourths in value; 3. (to second count) Not
guilty ; 4. That defendant did not purchase on
credit as alleged ; 5. That the said contract
was not made in Canada ; 6.(—to the whole
declaration)—That before suit the plaintiffs re-
leased the defendant, by deed.

Held, en an application to strike out the pleas,
that they were good. '

Leave given tothe plainti¥s to reply fraud to
the second plea. ‘

Rose, for plaintiff,

Aylesworth, for defendant.

»

C. L. Ch.].

I Wilson, C. J.] :
REGINA v. CLENNAN. ,
Certiorari—Conviction— 32-33 Vict. ch. 31, sec.
25 D. o

The defendant was convicted before a magis-
trate for that he did, in or about the month of
June, 1880, on various occasions, knowingly and
fraudulently, sell and supply to M. W., the
Possessor of a cheese factory, a large quantity
of milk from which the cream had been taken,
for the purpose of being manufactured _into
cheese contrary to the statute, and a fine was
inflicted “ for his said offence.”

Held, that the conviction was bad under
32-33 Vict,, ch. 21, sec. 25, D., as showing the
commission of more than one offence.

’

Re F. & J., ATTORNEYS.
Wilson, C. J.] [Oct. 29, 1880.
Ejectment by morigagee—C Costs.

L, being the holder of a mortgage upon which
an instalment of interest was due, instructed
his attorney * to take legal proceedings on the
securities unless the interest was paid on
the 1ath April.” The mortgagor called on the
r2th April, and told the attorneys that he in-
tendedshortly to pay offthe mortgage, and hoped
Ro costs would be incurred. On the 15th April
the attorneys issued a writ of ejectment and no-
tice of sale, and served them on the mortgagor
on z3rd April, when he called to pay off the
mortgage. They also refused to take the prin-
-cipal money.

Held, that the attorneys were entitled to the
costs of the ejectment suit, but to no other cbsts
whatever. .

Crickmore, for attorneys. :

Aylesworth, for mortgagor,

Cameron, J.j [Nov. 6, 1880..

PartuLrro, ef al., v. CHURCH.
Attorney and client—Costs— Taxation.

Where a cliert applies for taxation of an at-
torney’s bill after the expiration of a year from
its delivery, he should show such circumstances
as would have justified a reasonable man in
refraining from seeking such taxation, or that
he was prevented by some unreasonable cause.
Where judgment had been signed against the
client in an action on the bill during the pen-
dency of negotiations for a settlement, this was
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NoOTES OF CASES—LAW STUDENTS’ DEPARTMENT.

Held, a sufficient reason for opening up the
judgment and directing a taxation.
: Clement, for the attorneys.

Aylesworth, for defendants.

—————

CHANCERY CHAMBERS.

Proudfoot, V. C.]

{June, 1880.
RE. ToTTEN.
Taxation—Charges for attendances on—G.0.,
608.

A master or a single judge has no discretion
to allow more than $1.00 fee for attendances on
the taxation of a bill of costs between solicitor
and client, or party and party, the tariff being
fixed at that rate by G. 0., 608.

Boyd, Q. C., for appellant.

. Hoyles, for Totten,

Proudfoot, V. C.]
DopcE v, CLaPP.

[June.

Commission under G. 0., 643—How apportion-
ed— Objection to, wﬁm'may be raised -
In partition and administration suits the com-
Mission in lieu of costs should be divided into
€qual fractional parts, and-the parts allotted to
the solicitors in proportion to theamount ofwork
done by, and the responsibility imposed upon
* them, .
Objections to the commission allotted may be
Taised on a motion for distribution without pre-
Vvious notice of appeal being given.
Plums, for infants.
Hamilton, contra,
o Rag v. TIME.
The Master.] [October.,

Costs— Counsel fees before Master sitting for
Tudge—FEquity jurisdiction of County Court.
TheCounty Court on its equity side had power
* togrant an injunction in any case coming within
8 jurisdiction. The fact of title to land coming
In question did not oust the jurisdiction of the
: unty Court on its equity side. Thesamefees
. "&%e to be taxed to counsel appearing before the
Master, taking evidence in place of a judge as
the Court itself.
f{qk;, for plaintift,
Fisher and Cassels, contra.

LAW STUDENTS’ DEPARTMENT.

HILARY TERM EXAMINATIONS.

Students are reminded of the days of examin-
ation as follows :—

Second Intermediate—Tuesday and Wednes-
day, January 18th and 19th, g a. m.

First Intermediate—Thursday and Friday,
January 2oth and 21st, g a. m.

Primary Examinations—Junior Class Stud-
ents and Articled Clerks—Tuesday and Wed-
nesday, January 25th and 26th, g a. m. -

Graduates and Matriculants of Universities—
Thursday, January 27th, 10 a. m.

The Rinal Examinations have been fixed for
the following days. '

Attorney—Wednesday, February 2nd, ga. m.

Call—Thursday, February 3rd, 9 a. m.

Calt with Honours—Friday, February, 4th,
ga m.

- The new rules respecting Scholarships and

Call with Honours will come into force in the
ensuing term of Hilary.

O0SGOODE LITERARY SOCIETY.

The request of this Society for the use of the
Miscellaneous Library at Osgoode Hall for
Students on Tuesday and Friday afternoon,
from two o'clock until half-past five o’clock has
been granted by the Benchers. We understand
however that the privilege might cease speedily
if not taken advantage of ; of which those, con-
cerned would do well to take notice.

EXAMINATION QUESTIONS.
FIRST INTERMEDIATE,
Common Law

1. What-are the three necessary ingredients
in a simple contract

2. Where several parties, not partners, en-
ter into a common liability to pay, and one pays
more than his share, what remedy has he, and
why ? ‘

3. Define trespass, and give examples of
it?

4. Under what circumstances will represen-
tations as to the qualities of a horse made by
the owners to the buyer amount to a warranty ?

5. How may a partnership be dissolved?
Answer fully. ' X

6. Compare the liability or an infant () in
case of a contract entered into by him,and (§) &
tort ccmmitted by him.
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‘Unlicensed Conveyancers.
“To the Editor of THE CANADA LAW JOURKNAL.

DEAR SIR,—I have read with a great deal of
interest the letters that have from time to
time appeared in your Journal on the subject of
“ Unlicensed Conveyancers” and I am glad to
see that we have a staunch and true_friend in
your paper.

I read the letter from “S.” last, month, and
wish his suggestion as to a clause being inserted
in the Judicature Act could be carrled out, but
am sorry to have to say that as long'as these
unlicensed men have any political influence at
all, whether individually or in the aggregate, I
am afraid Mr. Mowat will not introduce this
clause. Men in all other lines and walks of life
whether national or social are more or less
“clannish” and band together to help one
another and -protect themselves. Dentists,
auctioneers, common hucksters, hawkers, and
pedlars must have a license to carry on their
business : but any man, however ignorant, as
long as he can write, or hire clerks to write as
they often do, can set up in a country town or
village and, if he will work cheap enough, may
make more money than those who have worked
hardiand paid heavy fees in order to enter the
professiom. A country solicitor’s practice is to
a great 8ktent built up by conveyancing: but
the fact is, nearly all the conveyancing outside
the cities is done by nonm-professional men.
For instance, the Registrars at Walkerton or
Goderich, or any practitioner in either Huron
or Bruce, will tell you that men like Mr.—,
{a magistrate in a small village, who can hardly
read and write) does more conveyancing—a
great deal more—than all the solicitors in the
county put together. The man in question has
done nothing else for years except act as a law-
yer, keeps several clerks, and has made a for-
tune out of his business. I could mention other
cases'of a similar kind. These men go further ;
disregarding the penalties laid down in R. S. O.
€ap. 140, they do nearly all the non-contentious,
surrogate, and probate business in the county.

* {(Query—Why do the Judges and Registrars of
these Courtg allow men to draw and file papers
n their offices exactly the same as an attorney
or proctor would?) They do a Jarge collecting
business, sending debt letters and charging
costs in the same way that a solicitor does. They

give advice and take pay for it. They are al-
lowed to practise and do practise in- the Divi-
sion Courts. There is one of them who acts as
a regular lawyer in Lucknow and attends nearly
all the Courts in his own county, and comes fre-
quently to the Wingham Courts to practise, and
the Judge sees him, though his dress cannot
be said to be in keeping with his'assumed posi-
tion ; but then the Division Court Act says nos
thing about collar or cravat.

Thereis one of this sort who constantly practises
in Bruce, and I actually saw a regular solicitor
opposed in a country Division Courtin Bruce
some months ago by an unlicensed man, though
the solicitor called the Judge’s attention to the
fact, and a counsel fee under the increased juris-
diction wasactually taxed tothisunlicensed man--I
think $10.00. This same man, who is still living
in Ripley, told me he would just as soon not be
certificated—that everyone around thought he
was a lawyer, and he acknowledged that he
made as much money as if he was licensed, if
not more.

Take away from a country solicitor his:
conveyancing, his surrogate practice, his collect-
ing, and a great deal of his Division Court work,
and often his advising, and what, I say, haveyou
left him? This is a conundrum I would re-
spectfully like to submit to that unselfish body
the Law Society of Upper Canada in Convoea«
tion assembled.

We are not only not protected, but we are
bound down and fettered by red tape and pro-
fessional rules; we are not allowed to go down.
and meet these fellows in their own field, on
their own ground.

We are not allowed to advertise the way they
doin the local papers. Take upany country
paper and see the ‘‘blow” they make about
accuracy and CHEAPNESS! We can not go out.
into the world and advertise on slabs and posts
ers all over the country.

Blazoned in gold letters on the arch running
over the stage in the Brussels Town Hall are.
several full length conveyancers’ cards, one of

which I copied when I was attending Court.
there the other day ; I give it verbatim—* W.
Harris, dealer in Marriage chenses, Music and
Conveyanoing.”

The banker above referred to has iimmense-.
red cards and postersall over the country, stating-
thathe draws all *‘ documents and all mortgages,
deeds, agreements, marriage articles &c.”in short.
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specifying every instrament that could possibly
exist, and some that I never heard of till I saw.
this card, *‘cheaper and more accurately than any
one in town !”

As one gets off the cars at Teeswater station
on the narrow gauge, the first object that meets
the eye is an immense sign-board the size of a
railway bulletin board, which enumerates the
many good qualities as conveyancer of one 8.
Softley, said to reside in that village, and end-
ing thus — For cheapness and legality (sic) I
cannot be beat.” .

A private banker in Wingham previously men-
tioned, and Cameron & Campbell, Bankers, of
Lucknow,both advertise after their banking card,
“ A general banking and conveyancing business
done !” In fact nearly all the bankers round
here put it in that mild way. '

There would not be so much of this convey-
ancing done if these men were not ‘‘commission-
ers in B. R. &c.” (as they are proudto adver-
tise themselves). ‘

These men never administer aflidavits for use

. in the Superior Courts. There are enough of
,lawyem all over the province and more then
enough for that purpose. 1 wonder if the
Courts know when they grant these appoint-
Mentsrightandleftthat thesemenaresimply going
%0 use their powers in conveyancing. There is
ot one commissioner but got the appointment
for the purpose of conveyancing alone : truly,

the Courts might put some restriction in the
Way. These men would soon have to give up
Conveyancing if they had to come to lawyers to
sworn —their customers would soon
*ome to us too.

One rather amusing feature about this is the

fact that these appointments are all on parch-

© Ment with a big red seal affixed, and the
-+ “mmissionerskeepthemgenerally framedinacon-
- ®Plcuous position, and farmers often are led from
to believe that'someliow or other he must

& lawyer, and possibly a good one, to get such

- B “‘diploma” as some of these commisioners
* "Peak of it ! The same applies to their appoint-
Jent ag notaries. By the way, the banker
" 18ve 80 often mentioned has got big green
ab] I8 stuck up in his office with this remark-
® legend : ¢¢ Notary by the special appoint-
Tent of His Honour the Lieut-Governor, &c!”
.I,"nPWthat in the early history of the pro-
Ce there might have been a need for say one
ioner in a village if there were no solicitor

there, but never was there need.for seven or

eight as there are in some little villages, and there
is noneed for any non-professional commissioners
now. o .

These notaries say that their appointment
as notary gives them special power to draw all
conveyances, whilst it only reads and means.
mercantsle ‘‘instruments” such as charter-parties
bottomry bonds, &c. Now as far as these
commissioners are concerned there is no doubt
these men were all appointed simply in an
emergency and for the convenience of the Courts
and that they may be removed at will : it is in
the power of the Superior Courts or any one.of
them at any time to cancel and revoke these
commissions, and the sooner it is done the
better for the profession. Surely if this were
once well ur.derstood the Courts would immedi-
ately do it, asthe Judges cannot be influenced by
politics, and these country conveyancers would
have no lever to bring to bear on the Courts.

Let the Courts do this—it is a very simple.
matter—and country conveyancing would be
dcalt a blow from which it never could recover.
I will guarantee two things : 1st. That not one
of these unprofessional commissioners in either
Huron or Bruce swears one affidavit for use- in
the Superior Courts in a year, and so he is of
no use or convenience to the Court; and 2nd.
that if these commissioners were cancelled now,
the conveyancing would all be in the hands of
the profession in two years. ' .

Another plan which I have heard suggested
is one which ought to have been the law here
ever since the incorporation of the Law Society
in 1832, and which has always been the law in
England—I mean the prohibiting any unlicensed
man under a heavy penalty from drawing any
instrument #nfer vivos—(of course wills must
necessarily be excepted), or the prohibiting the
drawing of all instruments under seal by any
other -than a lawyer duly qualified under the
Statute. And here I would take the liberty.to
ask the Law Society again why Canadian coun~
try solicitors should not be equally protected
with English solicitors.

In reference to the position put forth by
“S.” as to registration, I think the following'
plan might perhaps work better,—Make it
necessary that every deed or instrument to be:
registered should either come out of a solicit-
or's office, or should show that it had been
examined by a solicitor. Of course the great
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and alilest insurmountable difficulty is, and I
stpipbsk s¥ways will be this,that any change inthe
Taw ‘Woilld niot afect the practice of the lawyers
in the House to any appreciable extent, but
surely if they seriously considered  the
subject they could not be so utterly careless
and selfish as to totally ignore the just rights
and interests of their less fortunate brethren

. living in smaller towns and villages. )
* One word more and I am done—and this is|

apropos of the Judicature Act mow on the
lapis. .
Laymen and even some learned Judges like
the Benior Judge of Wentworth are always talk-
ing about the Division Court being the * poor
man’s court,” and saying they donot wish to see
itsbecome & lawyers’ court. Well, would -you
not rather it should be a **/icensed lawyers' court”
than an * unlicensed lawyere’ court?” Let the
suitors take their own cases if they like—but
why should they be allowed to have pettifoggers
plead thereas you see all over the country.
These latter charge their customers just as much
asalawyer would, but even if they charged less,
it does not follow that the allowing them to act
is helping the ““poor man” or making or keep-
ing the court his court. .

As long as the poor man is bound to have an
agent it is not at all prejudicing him to require
that that agent should bean attorney. Underthe
increased jurisdiction one feels the weight of
this argument even more strongly than before,
and my only apology for the extreme length of
this letter will be this fact—that now, before the
Legislature meets, is the time for country law-
yers to join together and take some action in the
Premises.

‘ A WingHANM SOLICITOR.

' Chattel Mortgages.
Tv the Editor of THE CANADA LAW JOURNAL

DEAR SIR,—In common with your corres-
pondent “Lex” I observed in Mr. Barron’s
recent valuable work on Bills of Sale an Chat-
tel morjgage a statement which in my opinion
(and in that of your correspondent) is not law.
namely;—that the registration of an assignment
of mortgage is notice to tlﬁ*mortgagor., (see
pages 95 and 208 of Mr. Barron’s work).

However, I can find no case in our reports in
point, although your correspondent says that
there are cases to the effect that such registra-
tion is not notice. In Mr. Leith’s Real Property
Statutes (page 398) the question is considered,
but he does not cite any case on the subject,
nor is there any case cited in the more recent
work by Mr. Leith and-Mr. Smith (see page 220
and 221). The cases of 7rwst and Loan Company
v. Shaw 16 Gr. 446 and Gilliland v. Wadsworth
21 App. R. 82, come nearest to the decision
of this question.  In the former case the ques-
tion did not actually arise, it being a suit be-
tween two mortgagees, and it was decided that
the Registry Act did not apply to a person not
acquiring, but parting with an interest in lands.
In_the latter case although the question arose,
it was not necessary to decide it, but thereisa’
dictum of the present Chief Justice of the Court
of Appeal to the effect that resignation of an
assignment ' of mortgage is not notice to the
mortgagor, (see page 91 of the report’of this
case). .

In my forthcoming work on “ Choses in Ac-
tion ” in treating of this subject, I have follow-
ed the view taken by Mr. Leith, and taken ex-
ception to that expressed by Mr. Barron, but
in common seemingly with Messrs Leith and
Smith I have not found any decision exactly in
point. Will your correspondent kindly men-
tion the cases to which he alludes. * -

Yours truly
‘J. JAMES KEHOE..
Stratford, Jan. 4, 1881.

wm

FLOTSAM AND YETSAM.

BriTisH CoLuMBiA LAw SocCiETY.—We-learn
from our correspondent in the Pacific Province, that
at a special meeting called after the elevation of Mr.
McCreight and Mr. Robinson to the Bench, Messrs.
Johnson and Hett were appointed Benchers in their
place. Mr. McCreight, who had been Treasurer, is
succeeded by Mr. Hett. A cominittee was appointed
to draw up an address of congratulation to the new
judges, and another committee to consider and report
on the new Supreme Court rules, It was also decided
to give a dinner in honour of the judges, in honour of

the dignity conferred upon them.
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