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THE FREEDOM OF THE SEAS.

Much has been said regarding this proposition of President
Wilson concerning the freedom of the seas.

It has been feared by some that the principle the President
seeks to establish is calculated to paralyze the action of Great
Britain in time of war, and as it were tie up its principal arm «f
defence behind its back. Carried out in the terms laid down by
the President it would undoubtedly have the effect of preventing
Great Britain from being its own judge as to the course it should
see fit to pursue in the event of its finding itself involved in war,
and would compel it to seek from some international authority
to be established the right to do that which she might conceive
esgential for her protection from her enemies. How, it mayv he
asked, is that international authority to be obtained?

It is generally conceded that in times of peace the seas are
free to all nations, and it is only in time of war that it becomes
necessary for any nation to restrict this freedom. President
Wilson's thesis is that this restriction shall be the result of inter-
national agreement and not the result of the mere arbitrary will of
any belligerent. His proposition iz this, “ Absolute freedom of
navigation upon the seas outside the territorinl waters, alike in
peace and in war. Except as the sess may be clused in whole
or in part by international action for the enforcement of inter-
national covenants. "

It ia thig exception that involves the erux of the whole muatter.
By “international covenants’ it may possibly be assumed that
he means “international obligations wherein would be included
the obligation of all nations to submit to the judgment of the
international authority to be established for the settlement of all
international disputes.
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If a nation refused to submit itself to the international judg-
- ment and should resort to war, then if those whom it attacked
should automatically by international authority have the right to
close the seas in any way they should see fit, and be able to accom-
plish, in order to frustrate the efforts of the recalcitrant nation
and to compel it to abide by its international obligation, there
could not be much objection by any law-abiding nation.

If this be the meaning of the exception, it might not in any
way interfere with any nation’s right adequately to protect itself
in time of war provided that in engaging in war it was not itself
acting contrary to the judgment of the international authority.

But, if it should mean that when war has been entered upon by
one nation, in disregard of the judgment of the international
authority, the freedom of the seas may not be restricted by any
belligerent, without the concurrence of the international authority
first specifically had and obtained, that might occasion a delay
which might prove fatal to the just necessities of the laW-abiding
belligerent and be a source of comfort and assistance to his
opponent; because in time of war it is absolutely necessary that
measures of defence, as well as measures of attack, shall be taken
with the utmost despatch.

Thus, in the case put, if the eiception means what has been
suggested, the nation wrongfully refusing to abide by the inter-
national judgment would be precluded from interfering with the
freedom of the seas, whereas those whom it attacked would have a
perfect right to do so, with the result that at the conclusion of the
war any injury occasioned to other nations by the restriction of
the freedom of the seas, whether by the recalcitrant na’mon or by
its opponent, would be the subject of a claim for compensation
against the recalcitrant nation.

For the sake of avoiding all misunderstanding as to the meaning
of the exception, it should be made clear that the international
action therein referred to is to be an automatic action, and not the
result of conferences and debates and negotiations after the
emergency has distinctly arisen.

We can never forget that although Britannia has for many a
century past “ruled the waves,” she has never yet ruled them,

-




THE FREEDOM OF THE SEAS. ' 79

in times of peace, to the injury of the just rights of any other
_ nation however politically insignificant. On the contrary, she
has for the benefit of humanity at large effectually put down
piracy and slave-trading. It is only in time of war that friction
has ever arisen on the subject; and even then she has acted only
when compelled by the law of self presérvation to resort to measures
which resulted in a restriction of the freedom of others. She has
done so in the war which has just come to an end. Neutral
nations have been restricted in the use of the seas for the purpose
of carrying on trade with the enemies not of only Great Britain,
but of humanity; and by these measures she has once again been
enabled to deliver Europe and the world from what aimed to be a
worldrwide tyranny. In doing what she did in this respect,
Great Britain acted it is true on her own initiative; she had to.
She determined for herself what was best to be done to meet the
common danger, and she did it effectually, as the event has proved.
All that remains for the contemplated league of nations to do is to
give its personal sanction to Great Britain doing again, in a like
emergency, the same thing. To seek to restrict her action other-
wise would be to endanger not only her own existence, but that
of the league of nations itself. When the wolf is at the door it is
-a bad time to argue who shall close it.

PUBLIC POLICY.

Decisions founded on what is called “public policy’” are of all
decisions the least satisfactory as expositions of the law, and the
most unreliable. What the Courts to-day may be pleased to say
18 “public policy,” the Courts a few years hence may declare has
ceased to be ‘‘public policy,” and that something else and wholly
different has taken its place. It is about as bad as that kind of
“equity,” which 'was said to depend on the length of the Chan-
cellor’s foot. Public policy, after all is said, appears to be that
Particular view which the Judges for the time being come to the
conclusion is best in the supposed interests of the public; and it is
Very easy to see how wide a difference of opinion the question
what is to-day “public policy’”’ naturally invites:—
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In a recent case in the House of Lords, Rodriguez v. Speyer,
119 L.T. 409, Lord Haldaue took occasion to make some observa-
tions on the subject of decisions resting on “‘public policy” which
serve to shew how treacherous a gronnd it is—very like indeed
what might be called a “legal quick-sand.” He says, for instance,
‘what the law recognizes as contrery to public policy turns out,
to vary greatly from time to time”. Further, he remarks: “I
think there are many things of which the Judges are bound to
take judicial notice which lie outside the law properly so called,
and among those things are what is alled public policy and the
changes which take place in tt. The law itself may become modified
by this obligation of the Judges.””  Furthermore, he quotes an
observation of that very eminent lawyer, the late Lord Watson,
when he said; “A series of decisions based on the grounds of public
policy, however eminent the judges by whom they were delivered,
cannot possess the same binding authority as decisions which
deal with and formulate principles which are purely legal,” and Lord
Haldane remarks, “In England it is beyond the jurisdiction of her
tribunals to mould and stereotype national policy "—by which
it is presumed he means to include ‘‘public policy’’~-*their
function, when a case like the preaent is brought before them, is,
in my opinion, not necessarily to accept what was held to have
been the rule of policy a hundred or a hundred and fifty years
ago, but to ascertain, with as near an approach to accuracy as
circumstances permit, what is the rule of peliey for the then pre-
sent time.”

We may remark it ix not for & moment pretended that this
“rule of polivy” is to be sought in any law, statutory or otherwise,
but it is apparently solely 1o be derived from the inner conscious-
ness of the Judges themselves a8 to what, in thei~ opinion, for the
time being, is the “policy’’ most beneficial for the public interests,
and most in accordance wi a the general contemporary notions
of liberty and justice.

So it comes to pass that what wus yoesterday deelared to he
“law’ g in a4 later dav declared to be mere rhetorie.”
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OUR BROTHERS WHO FELL.

There is a movement on foot in England to provide some
suitable memorial for those merbers of the profession who fell
during the late war in defence of their countryv. There should be,
and doubtless will be, sowething of a similar character in this
country. Those to whom this duty appertains in this regard
will not forget the desire of the profession in this matter as soon as
the time comes when action can satisfactorily be taken. In the
meantime, suggestions would. be in order as to the form this
memorial should take; and we should be glad to hear from our
readers on the subject. We venture to assert that the legal
profession in Canada has, in proportion to its numbers, suffered
greater losses in life and limb than any other class. It will take
some time to gather all the information that is necessary for a
suitable memorial; but we understand that in the various prov-
Inces this is being attended to. Whilst we mourn for those of
our brothers who have so frcely given their lives in such noble
service, we welcoree back to their homes those who are now
returning.

INTERNED ALIENS.

We submit for the consideration of those in authority the very
sane views of the Editor of Law Notes on this subject. They are
thus expressed (in part) in a recent number of that excellent
Journal as follows:—

“It is related that during the Civil War some Federal soldiers
on duty in a ‘copperhead’ district found a rattlesnake and were
about to despatch him. At this juncture there came along an
officer fuming inwardly over having been compelled to release
some ‘Knights of the Golden Circle’ on their taking the oath of
allegiance. ‘Here,” he said, ‘don’t kill that snake. Swear him
and let him go.” It is with similar feelings that the average
American contemplates the possible release of the interned enemy
aliens at the close of the war, . . Poetic justice is but rarely
Possible in a prosaic world, but in this instance nothing could be
More just than that those who have prefetred the land of their
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birth to that of their adoption, who have sympathized with its
- unholy ambitions and gloried in its crimes, should be sent back
to that land. They made their choice; let them abide by it.
They have no part or parcel in the victorious peace which the
blood of heroes has bought for us.”

ALIENS IN CANADA.

That “great American,” as the Law Notes describes Theodore
Roosevelt, in his last known words in speaking of alien immigrants
says they should be welcomed if they in good faith desite to become
Americans, and to assimilate themselves in that regard. “But,”
he adds, “this is predicated upon the man’s becoming in very fact
an American and nothing but an American. If he tries to keep
segregated with men of his own origin and separated from the rest
of America, then he isn't doing his part as an American. There
can be no divided allegiance here. Any man who says he is an
American, but something else also, isn’t an American at all. We
have room for but one flag, the American flag, and this excludes
the red flag, which symbolizes all wars against liberty and civiliza-
tion, just as much as it excludes any foreign flag of a nation to
which we are hostile. We have room for but one language here,
and that is the English language, for we intend to see that the
crucible turns our people out as Aniericans, of American nationality
and not as dwellers in a polyglot boarding house; and we have
room for but one soul loyalty, and that is loyalty to the American
people.”’ :

The above sentiments are as applicable to Canada and the British
Empire as they are to the United States, and we adopt them as
expressing our views on the subject.
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DATES AND SIGNATURES™

As an abstract proposition, a verbal agreement is as binding
as any other; but, on account of the matter of proof thereof,
some sort of writing, dated and signed by the parties, is generally
substituted for the word-of-mouth understanding, thus providing
a more permanent—and a supposedly more reliable—way of
evidencing the agreement of the parties, as well as of identifying
them and it. The importance of preserving such ready proof has
led to numerous statutes requiring various transactiens to be so
evidenced in order to be effective. '

Thus we are brought to an age when practically all agreements,
etc., are reduced to writing; but the writer, years ago, in an article
published in The Lawyer and Banker, San Francisco, warned
against the dangers of relying too strongly on written—as dis- -
tinquished from verbal—evidence; he said (inter alia), “With
the now universal use of writings as a means of proof in litigation,
there has come amongst us even a greater temptation to introduce

- false documents, than there was heretofore to swear falsely.”

Indeed, it is not always that the Courts will even hold that a
paper setting forth the terms of a transaction is a written document,
and the matters of date and signature are still more uncertain.

" What are “ Written”’ Documents.—One would suppose, wherever
the provisions of a transaction were set forth in-any descriptive
or symbolic form understood by the parties, upon a permanent
receiving surface, that this would (for the purposes of the trans-
action) be considered as a writing thereof; that is, in fact, the
generally accepted view, so that it would be immaterial how such
Presentation was actually made. Yet, where a statute required a
holographic will to be written by the testator himself, one who
himself typewrote the body of his own will and then signed it in
the ordinary way, did not thereby comply with the same.

In Pennsylvania the Legislature has enacted that (except as to
signatures) typewriting shall be considered as writing, yet even

*This article is copied from the Central Law Journal, St. Louis, US.A,,
vol. 87, p. 238. The authorities referred to by the writer will be fovnd by
reference thereto.—~Ed. C.L.J. . ,
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in that State typewritten corporate minutes not actually signed by
the secretary, but only stamped with his name, are not, per se
admissible in evidence as such. While the distinction between
ink and pencil writing is gone in Pennsylvania, yet this does not
apply to routine business of the Courts, whose records must be
written in ink, or typewritten or printed, in order to be accepted
as such. And where a statute requires the notes of testimony to
be certified in writing by the court stenographer, a certifieate in
shorthand characters was held not to be “written” within the
meaning of the Act.

The document may have been prepared by different instru-
mentalities, resulting in conflicting provisions; in such cases that

“which has been inserted by the more personal means, overcomes
that made in the less personal manner, the former alone being
held to be “‘written”—for the ‘purposes of the case. Thus,
handwritten provisions in a printed form and inconsistent there- .
with, will prevail over the printed words; so, also, if the printed
form were filled up on a typewriter whereby an inconsistency
appeared, the print would give way to the typewritten words;
and where a printed form was consistently filled up on a type-
writer, and then a provision at variance with the typewriting was
added with pen and ink, the typewriting was considered the same
as printing, and the handwriting prevailed.

Assuming then, that we hold that which will pass. muster as
being “written,” we may néed to rely upon it as evidence. If
1t purports to be more than 30 years old when offered in evidence,
and if it appears to be an old document and free from alterations
and other suspicious conditions, it is admissible as an ancient
document without proof of execution. If not so admissible, then
we must be prepared to prove the signatures, if any, thereto.

Signatures.—When it comes to signatures, the prevalent idea,
that here at last, we have something. definitely, fixedly, and
personally, a part of the individuality of the purported signer, is
legally wrong. True, we generally find such a condition, and
sometimes it is required by statute; but wherever possible the
Courts hold that such is not necessarily the case, and that whatever
the form of symbol, and however, and by whomsoever, made, if

-
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it be so intended by the party thereby rcpresented, it will operate ne
the “signature’” of such party. This rule may have originated
in necessity, but even so, it now often inflicts serious hurdships;
ungerupulous individuals frequently procure othe persons to sign
their names to papers or obligations not requiring to be witnessed;
when settlement day arrives, they promptly repudiate the pro-
cured signatures and evade the liability, except in the few cuses
where the other party is able to shew the adoption of such signature
'y the obligor.

What is Sufficient as Signatures.—Oidinarily a  signature
purports to be the name of the party: but the mere circumstance
that the name is that of a person of a certain sex, is now conclusive
of that question. .

Where, as in California and Virginia, a holegraphic will must
be written and signed by the testator, it will suffice if testator only
signs it with his initials. Aflixing a colored seal, and writing
testator’s initials and the word “seal” thercon, if intended as a
sipnature, will be enough. A “mark” signature is sufficient—
the aetual name being written by another; or the *mark” nay be
omitted, and the party merely touch the pen used by the other; it
will be enough if he consciously participates to any extent in the
aet and adopts it.  Liven a finger print would no doubt be upheld
as o signature if necessary.

Errors in Name~—Where the idontity of the testatrix is not
questioned, her will is sufficiently signed by her when the sub-
seription appears as “ Nanev Wilson her (X) mark Whaley,” even
although her correet name was Naney Wilson Hendrie,  An error
in the spelling of the party's name will not, of itself, prevent it from
heing sustained as o valid signature of such person.  One who
sometines wrote her first name * Lizzie,” and at other times
“Lhzabeth,”” denied a signature on a judgiuent note " Flizee,” as
heing erroneous, and there was other evidence pro and con: the
Court deelined to open the judgnent.

So also, where a signature is required by statute to be attested
by a subscribing witness, the fact that such witness, in siguing,
insdvertently wrote a name other than his own, would not vitiate
the attestation; and where o will was executed in duplieate, and
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one of the copies shewed an error in the signature of & witness, a
letter having been first omitted from her last name and then inter-
lir.d above it, while in the other copy there was no such mistake,
it was held that both were valid and both should be probated as
the will of testatrix. '

Placing of Signature~~The placing of a signaturc at a particular
point with reference to the body of the paper only becomes abso-
lutely essential when made so by statute. Thus, in Pennsylvania,
where wills must b signed at the “end” thereof, this means at
the end, with regar! to the sense of the testamentary provisions
of the document when read. In Missigiippi, where wills must be
signed, but the statute does not say where, the signature is not
necessarily required to be at the end of the will. The same rule
prevails in New Jersey ; but in Calcornia, vhere a holographie will
18 required by statute to be entirely written and dated and signed
by testator himself, and where testator wrote his name at the
beginning (but not at the end) of the will, and concluded the docu-
ment “whereunto I set my hand this (date),” it was held to be for
the Ceuit to determine, from an inspection, whether or not this

was Intended as an execution of the will, and the Court found it
wag not su intended, and that therefore the will was not “signed. ™

The common seal of u corporation (heing its official **signa-
ture”’) need not be placed next to the signatures of any of the
attesting corporate officers.

Names Written by (Phers~—A party need not necessarily have
any physical part at all in the affixing of his signature to a document
and yet be bound by it.  One who stands by, and either expressly
or impliedly consents to another sighing his name to a note, and
to the delivery of the note to an innocent party for value, is bound
«hereby.

Even where testator is required by statute to sign his will, there
nay be a valid will wvithout such signature. Where honest
witnesses, not actually acquainted with the testator, attest a
signature to a paper purporting to be a will, which purported
signature is actually made by someone impersonating the testator,
the document will stand as a valid will of such testator, until and
unless, the fraud be clearly established.

And where a will bears a
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properly executed attestation clause it has been held that, in the

absence of proof of some reason for testator not signing the will,

there is no presumption that no such reason exists, which will over-

corhe the attestation clause, and such clause will shew that never-
_theless testator must have acknowledged, as his own signature, one
" made either by himself or someone else:

So also, one who holds a proper power of attorney may execute
a paper binding on his principal, by signing same only with the
principal’s name. :

Manner of Signing.—In the absence of statutory requirements,
signatures need not be done by actual handwriting, or with pen
and ink. In Pennsylvania, the distinction between pen and ink
and lead pencil writing, outside of Court records and the like, is
gone; elsewhere it has been held that signatures may be made with
a pencil. A finger print impression would no doubt do, and a
rubber stamp signature to a check is valid; so is a similar endorse-
ment, though the Negotiable Instruments Law speaks of “written”’
endorsements; yet, where typewritten corporate minutes are not
actually signed by the secretary, but only rubber stamped with
his name, they will not be admissible in evidence without proof of
the authenticity of the use of such stamp. ‘

Letters bearing typewritten signatures are admissible in
evidence; but a magistrate’s typewritten signature to a jurat of
a constable’s return to a summons, will not sustain a judgment
against'a defendant who did not appear, “because it cannot be
identified and is too liable to be erased”! A sheriff may use a
fac-simile stamp signature as. his official signature, in making
returns, and a city solicitor may use a printed name to municipal

. liens, if he intends it as a signature for the purpose; a printed
signature is also sufficient evidence of a contract of sale, under the
Statute of Frauds. :

From the foregoing it would seem that the popular conception
of the legal individuality of a signature is shot pretty full of holes,
and that in very truth there is, legally, very little left in a mere
name—except a strong probability of lawsuits in every event.
It is indeed fortunate that, scientifically, the characleristics of
identity of mark still are left, ready for use in sorting out the goats
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from the sheep—in protecting the innocent from the wrongdoers
so.ready to avail themselves of the doors of broad judicial con-
struction, left wide open for them to pass through.

Dating.—The other element of written documents that has
largely degenerated from a condition to a mere theory, is the
dating thereof.

The time of a transaction is of supreme importance, and for
the sake of convenience, as well as to have a ready record thereof,
the date is generally set forth in written documents of every kind.
The stated date is of course supposed to represent the true date,
but as it is quite often a merely arbitrary statement of the time, it
is well to consider its real status.

There is—apart from statute—no necessity for any date to be
named, as it can be proven aliunde, if you have the evidence to do s0;
and if it be actually set forth in the document, the parties are not
bound thereby, but may shew by other evidence that it is, or is not,
the correct date. Such evidence is not construed as tending to
vary the terms of a written contract and hence is admissible, by
way of explanation or ascertainment of the true date.

Of course the primd facie presumption is that a paper is exe-
cuted on the date it bears; but the presumption that a note was
executed and delivered on its date exists only in the absence of
evidence to the contrary. On the other hand, the mere dating on
a note is no evidence of the maker’s presence at such time and place
nor is the mere dating of a forged instrument sufficient evidence
of venue to give the Court of the district named jurisdietion of a
charge of forgery of such document. Neither ante-dating, nor
post-dating is, per se fatal to a paper, but (when shewn) may
becoze potent evidence of fraud thereby sought to be carried out.

Sunday Dates.—The mere fact that an executory paper is made
or dated on Sunday will put the taker on inquiry, but will not
invalidate it, if it be delivered of executed on a secular day; where
dated on a Sunday it is only presumed to have been also delivered
then, in the absence of proof to the contrary. A document that is
legally void by reason of its execution and delivery on a Sunday, of
course, cannot be the subject of forgery.

-
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Alteration, etc—Where the date of a document has been
changed, that will not, of itself, vitiate the paper, but it will be
treated as of its original date, if that can be shewn. This is true,
even where there is nothing in the present appearance of a note to
indicate that there had been an alteration in the date, if such
alteration be in fact established by evidence. And where different
parts of a paper are written at different times, this will not con-
stitute evidence of alteration, unless there be testimony to shew
that some part was written after the signatures were appended by
way of executing the document. Furthermore, where several
persons join in making a note for the benefit of one of themselves
to whom they intrust it with the date specified as “July —," and
where such beneficiary does not use the note till Sept. 1st, to which
date he then ehanges the original date, such change is not a technical
alteration, he having implied authority to make it.

Mis-dating—Where a note in suit was dated January 4, 1904,
and plaintiff claimed it should have been 1905, instead of 1904,
the mistake being made because the writer was not yet accustomed
to writing the new vear, and where defendant’s pleadings did not
raise any issue of intentional alteration, evidence of the mistake
was admissible.

Where the statute required a written will to be dated, and the
date was set forth in the instrument as the 1st day of June in the
year “One thousand,” while the evidence shewed the paper to
have ben written in the year 1910, it was held invalid; yet, in the
same State, where a will was fully dated 1859, and contained a gift
to one who was not born till 1861, it was admitted to probate, no
question being raised, or explanation given, as to the date dis-.
crepancy.

Where there was no question as to genuineness, and the alleged
error in the date of a will only affected questions of distribution '
thereunder, and the will was dated with the year 1911, and so
probated, neither the register of wills, nor the Orphans’ Court on
appeal from 'his probate, had power to inquire into its true date,
or to receive evidence to shew that it was really executed in 1912;
such question could only be gone into on distribution, by the
tribunal making the distribution, if it were a matter of any con-
sequence as affecting such distribution.
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In another case, a mechanic’s lien had been filed against the
defendant, under a statute requiring proof of service of notice to be
filed of record in Court within 30 days thereafter, failing which the
lien would be of no validity. The lien was filed on J uly 7th, and the
only entry on the Court records as to the filing of the required proof
of notice, was a rubber stamp endorsement by the prothonotary on
the back of the paper filed, stating that it was filed Aug. 18th.
Thereafter a rule was taken to strike off the lien, as the record
shewed the notice to have been filed too late. Upon an answer
being filed, testimony was taken shewing the belief of the pro-
thonotary that the paper was actually filed July 18th, the stamped
date being a mistake; there was also evidence from a document
expert shewing that the movable date on the rubber stamp had
accidentally slipped, or been turned, from its correct position,
so that the type faces of “July” had gotten just beyond the marking
field, and “Aug.” had just entered it, thus making the date read
“Aug.,” which was out of alignment with the rest of the stamped
date. Defendant urged that the Court could not contradict
its own records by such extraneous evidence, but the appellate
Court held that the record should be corrected to shew the true
date, and that the rule should be discharged. Of course, if the
stamped date had been due to other than accident or mastake,—e.g.,
if done intentionally and knowingly by the prothonotary—the
plaintiff would have been bound thereby, and would have been
relegated to an action against the official, as his only remedy.

Most of the litigated date questions arise from the fraudulent
misdating of papers, and while the writer has had legions of such
cases in his hands as an examiner of questioned documents, yet
comparatively few of them get into the reports on these points,
because there is seldom an appeal taken. Many of these un-
reported cases included notarial certificates to affidavits shewn to
have been fraudulently dated and thereupon set aside; others
included certificates of acknowledgments that were fraudulently
dated, and therefore also put into the discard; still others included
fraudulent accounts, and title evidences, in bankruptey and
insurance cases. The following reported cases are representative
of the various forms of controversy arising however:

-
i
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A paper was presented for probate as a will and bore date
nearly a year previous to such presentation. The alleged signa-
ture of testator thereto was strongly attacked as being a forgery,
and the contestant’s evidence also shewed that the paper was
written and signed long after its date, notwithstanding the sub-
scribing witness testified it was written upon said date.  The
Orphans’ Court, on appeal, directed an issue dev. vel non.

In another case, where a party got into financial difficulties,
he sought to protect himself by a confession of judgment upon a
note under seal in favor of a relative, purporting, by its date, and
alleged by the parties thereto, to have been executed and delivered
some years before there was any trouble in sight. An expert
examination and test of the ink writing of the note disclosed that
the assigned date was false, and that the note had been executed
at about the time when judgment was entered upon it, and it was

dated back in an unsuccessful attempt to defraud the maker’s

~ereditors. The note in question waived the benefit of the debtor’s
exemption, and though the note itself was found to be fraudulent,
yet this waiver was held (by reason of the attempted fraud)
binding on the maker in favor of the other and legitimate creditors
of the defendant. ‘

In an important series of cases there were a number of pro-
ceedings in equity to compel a corporation to issue shares of its
capital stock to the several plaintiffs, who claimed by reason o-
assignments by the holder of what purported to be genuine certifif
cates of such stock theretofore issued by the corporation to such
holder for large blocks of the stock. The claims were defended on
the grounds that some of the certificates so assigned were entire

~ forgeries, and others had been fraudulently raised from a small,
to.a large, number of shares, and that the alleged assignor of the
stock—who was the wrongdoer—had fraudulently misdated the
certificates and the corporate records, the better to suit his purposes.
At the trials the entire modus operandi of the criminal was shewn
by the evidence disclosed by an expert examination of the corporate
records as kept by the criminal, who was an officer of the company.
The plaintiffs, under a threat of judicial compulsion, allowed
defendant’s expert to test the authenticity of the writing on the

e
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certificates, by microscopic metric and colorimetric examinations,
but declined to permit such writing to be tested chemically to
determine their ink constituents, their real ages, and the qﬁestions
of alterations. Finally the Court compelled plaintiffs to submit
the papers for the latter tests, which were then made. The
results were that all the cases were decided in favour of the
defendant corporation.

The true rule would therefore seem to be, that where the actual
execution of the paper is not attacked, or in question, but only its
effect, as dependent on the date, the date set forth in the paper will
be presumed to be the true date, in the absence of evidence to the
contrary, and the truth or falsity of such stated date can be shewn
by any lawful evidence, aliunde or otherwise, and will not affect the
pfimary fact of execution; if, however, the actual execution of the
paper is denied, then the question will have to be determined by
proof, like any other matter, and this proof can be met by such
evidence as in any other case, and the result may be to disprove
the execution of the paper by shewing the falsity of the alleged
date. ,

In the latter alternative the paper itself will have no probative
force, and the party relying upon it will necessarily be required
to establish its execution, by the subscribing witnesses, or by proof
of their handwriting, or of the handwriting of the alleged signer;
if these witnesses testify that the alleged maker signed the paper
on the date it specified, the party relying on the paper will be
bound by his proof, even though his witnesses be mistaken, or lie
about the date. Consequently, if the other party, by satisfactory
evidence, shews that the alleged maker could not have executed
the paper on the date claimed, that would set aside the document,
even without evidence in denial of the actual execution—though
any such evidence would of course strengthen his case.

Judgment was entered on a judgment note dated March 25,
1905, and defendant took a rule to open, on the ground (inter
alia) of forgery. Plaintiff called one of the two subscribing
witnesses, who testified that defendant executed the note on the
date named, and at the place set forth as part of such date. This
was met by evidence of an alibi for the defendant, covering such

-
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time and place. On appeal the judgment was opened, the higher
Court wisely observing that “as there is nothing to shew that the
note was signed at any other time than on its date, and as the only
evidence of the plaintiffs is that that was the date of its execution,
it is difficult to see how one could conclude from the evidence that
it was signed at some other time. Of course it was unfortunate for
the plaintiff, if his witnesses were not truthful, but (as in every
other case) he was bound to prove the execution, and if unable to
do so by trustworthy evidence, the execution was not proven, and
his case fell.

Such a rule would seem to apply with even more force where a
will was in question, because statutes practically always require
the execution of wills to be proven by the evidence of two or more
witnesses, who must separately testify, either to the actual execu-
tion thereof by the testator, or to their properly founded belief in
such execution; the party who is to pass on such proof—whether
it be register, Judge, Court or jury—is without power to accept
or to adopt other than such evidence as establishing other than
such evidence as establishing the will; one or all may feel perfectly
satisfied, from a personal examination of the writing, that the will
was signed by the party in question, yet they are powerless to
substitute their such belief for the statutory requirements as to
proof.

Yet the Supreme Court of Pennsylvania, in a recent remarkable
decision, laid the foundation for plenty of future trouble by ignoring
the foregoing distinctions. A will purporting to be written and
signed by the testator on a date named therein, and attested by
two subscribing witnesses, was contested on the ground of forgery.
Proponents’ statutory proof consisted of the evidence of the
subscribing witnesses, to the effect that the testator executed said
will in their presence at or about the date, and at the place, men-
tioned therein; this was corroborated by the usual proof as to
handwriting. Contestants met this testimony by conclusive
evidence of an alibi for the testator as to both time and place’
claimed for the execution, and this was corroborated by evidence
as to the handwriting not being that of the testator, but that of one
of the subscribing witnesses. An issue being awarded, a jury trial
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was had and resulted in a verdict in favor of the will. Upon a
new trial being granted, a verdict was reached against the will.
Proponents stuck to their dates and place of execution every time,
and were always met by the alibi. On appeal the Supreme Court
held that, even if the jury found that the subscribing witnesses to
the alleged will lied, or were mistaken, as to time and place, vet
that would not necessarily be fatal; if, notwithstanding, the jury
was satisfied from its own examination of the wriling, that the
writing was genuine, the will would nevertheless be valid.

- The Court, in this case, entirely overlooked the fact that, with
the formal proof of execution negatived, proponents’ primd facie
case was gone, and there would be no writing legally before the
jury—much less any testimony as to such writing—for the jury
-to pass upon. How can such a decision be reconciled with the
Pennsylvania statute that requires every will to be established by
the independent testimony of two living witnesses who must give
their evidence under oath before the proper tribunal? Nobody,
and nothing, else—not even a jury and some writings—can take
the place of such witnesses; and when such witnesses are absent,
or absolutely discredited, that is logically and properly the end
of the matter, just as was held in the other analogous Pennsylvama
case before referred to, which states the correct rule.

Soon after the Husband case the Supreme Court of Penn-
sylvania made the broad remark, in the Baum case, before
referred to, that “the date is not a matter affecting the validity
of a will”—which was true, when limited to the facts of that case,
because there it only concerned a question of distribution, and not
one of ezeculion, as to which latter point there was no controversy;

- but as a broad general statement, it was not true, and could only
be considered as a dictum.

This Baum case, and the Dubosky case, represent one side of
the line of cleavage in the rule, and were both decided in 1918 ;
the earlier Varzaly, Cassidy, Bierly and Somerset Telephone cases
‘are typical of the other side; the Husband case, decided in 1917,
belonged with the latter class, but seems to have been lost in the
shuffle—at any rate it can scarcely be depended upon (with
safety) as an authority.

-
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Conclusion.—In the words of the Arabic proverb, ‘“ Everything
crooked-necked is not a camel;” so before either attacking, or
relying upon, a written document, it would be well to remember
that:

1. Any name or symbol, made in any manner with any instru-
ment (and sometimes even where not made by the supposed
maker at all) may constitute a valid signature.

9. If the execution of a writing be admitted, the falsity of its
assigned date will not affect its validity; but if the execution be
denied, the false dating will probably be fatal to it.

Express statutory provisions may of course modify these
broad and very general rules, which may soon come to have a
Special significance, in view of the fact that, right after the first
heavy loss of American lives in the pending war, a mysterious
advertisement for “old portraits” appeared prominently in the
daily press—something scarcely worth purchasing except to
bolster up some fraudulent scheme.

THE PREVENTION OF WAR.

There is so much good sense_ in a short article on this subject
in the February issue of the Law Notes (Northport, New York),
that we publish it in full, taking exception, however, to the last
sentence:—

““ There are some optimists who seem to believe that with the

" passing of autocracy the danger of war is forever averted; that
self-governing peoples will never enter on armed conflict. The
idea that peoples are unwillingly hurled into war by autocratic
monarchs is the veriest nonsense. Sometimes they enter into an
aggressive war willingly, as did the people of Germany, who would
doubtless in July, 1914, have voted with practical unanimity for
war. Sometimes they are drawn into war by the irresistible logic
of events. That was the case in 1861, when no responsible man,
north or south, wanted war, and yet war became inevitable because

© there was an issue which had to be decided and no other method
of decision was open. Both sides had the fullest measure of self-
government, both sides wanted a peaceful solution, provided only
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that i* was solved in their way. The prevention of war is not
therefore to be found in popular govenment: it is not to be found
in any degree of goodwill which ean just at the present time be
expected. The ‘balance of power’ will not avert war for the simple
reason that it will not remain in stable equilibriuxn. There is
another theorv that war can be averted only by substituting class
consotousness for national consciousness. Sinee recent events in
Russin, culminating in the arrest of Lenine by Trotzky, that idea
hag not made very much of an appeul to thinking persons. Every
person not afflicted with Teutonism of the mind knows that the
moment a ‘class consciousness’ is established a process of sub-
classifieation will berin 2ad strife will be renewed. The good
conduet of nations, like the good conduet of individuals, is to be
gecured in just one way—by the operation of two clements, one
of which is a necessary preliminary to the other, ‘the law’ and
‘the gospel.” Just as the men of belligerent temper can be
restrained from settling their differences by personal combat unly
by the existence of a tribunai to whoese dec’sion they are bound to
submit, belligerently inelined nations can be kept {from war only
by an international court whose jurisdiction is not dependent on
consent and whose decrees may be enforced. Whether that
enforcement lics in & league of nations or in a conlition pledged to
keer the peace of the world, the power to decide and the power to
enforce the decision are essential if war is to cease. But it is only
in a barbaric state that the power of the law is the only restraint
against crime and violence, J1 civilized communities, mosy
people would keep the peace were the Courts closed and the police
force disbanded. Sc¢ with nations, while laws and the power to
enforee them must exist, the growth of mutual understanding
and mutual good feeling will be the most potent security against
war and will in time make other securities superfiuous.”

The growth of “mutual .understanding and mutual good
feeling”’ is most desirable, and we should all work for it; but that
it will ever be a ‘““potent security against war,” or “will in time
make cther securities superfluous” we do not believe. The
growth spoken of has always been nipped in the bud, and always
will be; and for the simple reason that human nature is warped
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and vicious; it always has been, and always will he so. It is
deseribed by the One who knows it better than unyone else, as
“deceitful above all things and desperately wicked. Who can
know it?” We all realize that this statement is absolutely true,
and the history of the world proves it. It is insane folly to hope
that human nature will ever change. The only hope is in a super-
natural power to police the world. That will come, but only
when the One sppears who can and will “rule the nations with a
rod of iron.”

NOTES FROM THE ENGLISH INNS OF COURT.

RECONSTRUCTION IN THE TEMPLE.

Mewibers of the Bar who have been on active service are
beginning to return to their former haunts. When the first
scheme of demobilization was framed, the authorities were minded
to release men from the army “by trades’—that is to say, the
members of the most importany trade were to be the first set free.
A priority list was prepared. “Rateatchers” stood at the head,
and, strange as it may appear, “attorneys and barristers-at-law’’
were relegated to the bottom of the lisi! But that scheme has
now been “‘serapped,’”’ and members of the Bar are being rapidly
released from military service.

But to what do these men veturn? Are clients waiting, with
open arms, to receive them and give them lucrative employment?
In this connection it is to be remembered that we, in Xngland,
are not like youin Canada. Here there is a great gulf fixed between
the two branches of the profession. The solieitor who went on
active service msy have had a partner to keep his connection
together; but the barrister had and could have vone. He went
forth leaving his name on a door iu the Temple, and (in some
cages) a clerk, who might tell would~1 . clients that Mr, “isab
present out of town, and the date of his refurn is uncertain.”
Yes, the date of his return was uncertain; and as many of these
gallant men may find, there iz nn uncertainty as to whether they
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are returning to anything substantial in the way of a connection.
However, those who remained behind have done their best for
absent friends; and it may be that the Temple will before long
assume that look of prosperity which it had before the war.

DaMaGEs For NERVOUS SHOOK.

The question whether a person can sustain an action for
damages for nervous shock caused, not by actions, but by mere
words, was considered in a recent case in the King’s Bench (Janvier
v. Sweeney). A Frenchwoman claimed damages from two private
inquiry agents for nervous shock, which she said she had suffered
because of their conduct. She had been visited by one of them
who represented that he came from Scotland Yard, and “wanted”’
her because she had been writing to a German spy. The plaintiff
was engaged to be married to a German who was interned in the
Isle-of-Man. It was stated that the real object of the defendants
was to obtain letters from a woman, who was staying in the same
house as the plaintiff, for the purposes of a divorce suit. The jury
found that the defendant Barker represented himself to be an
inspector from Scotland Yard, and that in doing so he was acting
within the scope of the defendant Sweeney’s authority. They
also found that the statement of Barker was made with the
knowledge that it was calculated to cause physical injury to the
plaintiff. They assessed the damages at £250.

Mr. Justice Avory gave judgment for the plaintiff. He found
that the matter was covered by the case of Wilkinson v. Downton
(1897) 2 Q.B. 57, but inclined to the opinion that apart from that
case he would have held there was no cause of action. He said:
“To hold that every person has a legal right not to be frightened
by some false statement made to him by another might lead to an
infinity of trumpery or groundless actions; and to say that every
one has a legal right to have the truth always told to him and not
to be frightened by some lie is undoubtedly a wide proposition. *’
It is interesting to notice that one of the Judges who decided
Wilkinson v. Downton said this: “It is not, however, to be taken
that in my view every nervous shock occasioned by negligence
and producing physical injury to the sufferer gives a cause of
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actior. Thers is, I am inciined to think, at least one limitation.
The thock, when it operates through the mind, must be a shock
which arises from o reazonable fear of immediate personal injury
to oneself.”

Private ProreErty IN CEDprD TERRITORY.

There 18 much speculation as to what is to happen to private
property in the territories which must inevitably be ceded by
Germany as a term of peace. For instance, the German mine-
owner of Lorraine—will he still remain deminus of the mine and its
mineral wealth? The general opinion seems to be that ownership
of private property will be studiously respected by the Allies.
In this they would follow Germany herself, who, after the Franro-
German War, did not interfere witn private rights in Alsace and
Lorraine. This accords with international law.

A judgment of the United States Supreme Court in the case
of Coffee v. Groover states this: “It is no doubt the received
doctrine that in cases of ceded or conquered territory the rights of
private property in lands are respected. Grants made by the
former Government, being rightful when made, are not usually
disturbed. . . It is true that the property rights of the people
in those cases were protected by stipulations in the treaties of
cession, as is usual 1. such treaties; but the Court took a broader
ground, and held, as a general principle of international law, that
2 mere cession of territory only operates upon the sovereignty and
jurisdietion, including the right of the public domain, and not upon
the private property of individuals which had been segregated
from the public domain before the cession.”

There is nothing which more strikingly illustrates the extent
of Greater Britain than an oceasional glance at the proceedings
of the Judicial Committee of the Privy Council. In a recent
number of the Law Times reports, we notice cases going there for
final adjudication from all quarters of the earth. From the
Supreme Court of Canada comes an appeal as to the powers of
expropriation of land for railway and other purposes. The next
oase is an appeal from His Majesty’s Supreme Court in Shanghai,
China, dealing with & question of practice and procedure in an
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opium case. Another case is un appeal from the Bupreme Court
of New South Wales touching procedure and evidenoce in connection
with questions between husband and wife. This is followed by
yet another which is an appeal :rom the Supreme Court of Ceylon
reversing & decree of the District Judge of Negombs as to the
rights of hasband and wife under the Roman Duteh Law. All
these come for final decision, before perhaps four or five quiet,
thoughtful men sitting round a table in morning costume. The
proceedings, which are devoid of all form of ceremnony, are conducted
in & comparatively small room in an office building orn Downing
Street, in the metropolis of our great Empire, in that “Tight little
Island,” which rests in peace, happy in the thought expressed in
the old sea song:—

“The sea i3 merrie England’s, and England’s shall remain

While Britain's sons have hharts of osk her {reedom to maintain.”’

L

The report of a Committee of the Bar Council ¢f England,
‘suggests the establishment of a Ministry of Justice. In this

country we are especially interested in this as such an office has
been in existence in this Dominion for so long that the sarprise is
that there has been no such office in England. And one is at a
loss to know how the legal machine can do without it in the Mother
Country. Some of the work which would naturally eome to a
Minister of Justice is doubtless being done now by the Lord
Chauneellor, but as nothing has been published as to the many
details which would have to be arranged, we need not discuss it
further at present.

The stress of war requirements in England has necessitated
a departure from the wholesome rule advocated by such journals
a8 the Law Times, which, before the war, wag resolutely opposed
to calling upon Judges to perform duties not connected with
their position. In a recent reference to this subject, the above
journal joins with the Master of the Rolls in hoping that the time
is not far ¢istant when a full and complete severance will be made
between executive and judicial duties, and the old position reverted
to with strictress.




ENGLISH CASES.

REVIEW OF CURRENT ENGLISH CARSES.
(Registered in accordance with ihe Copyright Act.)

REVERUE—ENTERTAINMENTS DUTY—MUSICAL PERFORMANCE
DU ING SERVICE OF MEALS—PAYMBENTS FOR ADMISSION.

Lyons v. Fox (1919) 1 K.B. 11. This was an appeal from a
conviction for an alleged breach of a revenue Act which imposed
a tax on all payments of admissior to any eutertainment. The
defendants kept a r:staurant, and during the service of meals
concerts, vocal and instrumental, of a high-class character took
place. No charge was made for admission, and th? mesls were
charged ifor @ lu curie tor which & bill was rendered to the customer
before he left the reataursnt. A person who had finished his meal
was allowed to remain and listen to the music, and the dinner
concert continued for an hour after the service of dinner had
ceased. An unususlly strong Divisional Court (Darling, Laurence
and Bailhache, JJ., Shearman and Salter, JJ., dissenting) held
that the payments made by customers were not ‘“payments for
admission” to an entertainment within the meaning of the Act,
and quashed the conviction; Darling, J., quoting Dryden’s
S Alexander’s Feast” in proof of the antiquity of the custom of
having music at meals.

SHiP—CHARTERPARTY—OWNERS TO TAEKE MARINE RISKS—
CHARTERERS TO TAXE WAR RISKS—SALVAGE—APPORTION-
MENT OF SALVAGE BETWEEN OWNERS AND CHARTERERS.

Pyman, 8. 8. Co. v. Lords Commussioners of 'Admiralty (1919)
1 K.B. 49. In this case the Admiralty had chartered & vessel on
the terms that the owners were to assume marine risks and the
charterers the war risks. The vessel broke her propeller shaft, and
in consequence was in danger of drifting into a minefield. In
" thege circumstances salvage services were rendered, and a total
sum of £3,000 was awarded ag salvage, and sn arbitrator to whom
vhe matter was referred apportioned the liability for the salvage
between the owners and charterers as follows: £2,250 to the
owners, and the balance against the charterers, and Bailhache, J.,
confirmed the reward. The charterers appealed, contending that
the whole was a “marisn risk”’ due to the bresking of the shaft
of the propeller, but the Court of Appeal (Bankes, Warrington
and Serutton, L.JJ.) affirmed the decision of Bailhache, J., being
of opinion that part of the danger to whieh the vesse’ was expossd
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and from which it was salved was a war risk, and the diffieulty
of salvage was increased by reason of the latter risk.

MASTER AND SERVANT—SCOPEX OF SERVANT'S AUTHORITY—
YERVANT ACTING CONTRARY TO ORDERS~—TORTIOUS ACT OF
SERVANT IN COURSE OF EMPLOYMENT—LIABILITY OF MASTER.

Raad v. Craig (1919) 1 Ch. 1. This was an action against
a master for an injunction to restrain the tortious acts of his
servants, in the following eircumstances: The defendant, who
was & contractor, employec carters by the day to take rubbish
frem certain works to his dump, and tip it there. Some of the
carters, to suit their own convenience, took the rubbish to a piece
of unfenced land of the pizintiffs and dumped it there, and i; was
held by the Covurt of Appeal (Eady, M.R., and Duke, L.J., and
Eve, J.) that the defendant was not in the ecircumstances
responsible for the tortious amcis of his employees, which were
done not in the course of their employment, but altogether outside
its scope.

EASEMENT—ANCIENT LIGHTS—DOCRWAY.

Levet v. Gas Light & Coke Co. (1819) 1 Ch. 24. In this case
Peterson, J., decided that an easement for light cannot be acquired
in respect of a doorway, which was primarily constructed for
being closed and thus excluding light. The case might perhaps
be otherwise where the doorway is constructed for the purpose of
admitting light.

CoMPANY—REDUCTION OF CAPITAL—RIGHT OF DEBENTURE-
HOLDERS TO OBJECY. :

In ve Meuz Brewery Co. (1919) 1 Ch. 28. This was an applica-

o by a limited company for the sanction of the Court to a
reduction of its capital in the following circumstances: The
company was incorporated with 2 fully paid-up capital of
£1,000,000, in addition to which it had igsued perpetual debenture
stock for £1,000,000 secured by trust deeds forming a floating
charge on all its assets. In 1904 the company lost £800,000,
and since that year no dividend had bean declared, the profits
in each year being applied in reduction of the deficiency which
now amounted to £640,600 or more. In 1917, by a special resolu-
tion, the company resolved to reduce its capital by writing off
the lost capital. The reduction did not involve the release of any
liability for unpaid capital, or the return to any shareholder of any
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paid-up capital. The application was opposed by certain holders
of the debenture stock on the ground that the proposed reduction
would be prejudicial to their security inasmuch as it would ensbie
the company to pay dividends on the reduced capital instead of
applying the profits to making good the lost capital. The assets,
according to the latest balance-sheet, exceeded the debenture
stock by about £500,000. In these circumstances, Astbury, J.,
held that the debenture-holders were not entitled to objsct to the
proposed reduction, which he therefore sanctioned.

CosT8—PRIORITY OF CLAIM OF TRUSTEES FOR COBTS, AS AGAINST
MORTGAGEE OF BENEFICIARY.

In re Pain, Gustavson v. Haviland (1919) 1 Ch. 38. In this
case a beneficiary under a will, who had mortgaged her interest,
brought an action agsainat. the trustees of the will for an account.
The mortgagees were made parties to the action, and an account
was ordered, the mortgagees not objecting. The result of the
account established that nething was due from the trustees, and
the plaintiff was ordered to pay their costs, which were also
declared a charge on her beneficial interest in priority to the
mortgage 8o far as they were incurred subsequent to the order’
for taking the account.

Correspondence.

BAIL ON HABYAS CORPUS IN EXECUTION.

Tre Eptror or tHE Canapa Law JoumwnaL:

Sir :-~The judgment in the case of Dr. Henry 0. Simpson on his
application for discharge on a writ of habeas corpus in the Supreme
Court of Nova Scotia in November of last year, on a commitment
for a violation of the Nove Seotis Temperance Act, is reported
in Volume 44, Dominion Law Reports, No. 1, page 137.

It is to be regretted that the conditions on which the Court
admitted the applicant o {nfertm bail, pending the decision of the
Court on the application, are not wore fully reported in the state-
ment of the case. There was 8 condition imposed by the Court
when admitting him to bail in $400, that he pay the penalty in the
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conviction, which amounted to $100, into Court, and which he
did in daddition to giving his recognizance, and the money was re-
paid out to him when it gave a decision discharging him on
November 30th, 1918. This circumstance, coupled with that,
that the Court expressly refrained from deciding the question as
to whether or not a prisoner in ezecution could be bailed on habeas
corpus, would rather indicate that “ex parte Stmpson is” not
“authority for the proposition that pending the decision on 3
“writ of habeas corpus . . . the prisoner may be bailed even in
execution,”” to negative the proposition in the language used
by the learned annotator to the case.

His interpretation of Archbold’s C.0O.P. (1844), pages 330, etc.,
1s hardly candid as a reference to the work will shew. Archbold
first discusses on that page the subject of bail in execution without
any reference to the statute of Charles, which he refers to in turn
on pages 336-337, and that enactment expressly negatives the
right of a prisoner tn execution to be hailed under that Act, which
thus assimilates the statute to the common law. The list of
authorities cited in the annotation are, with the exception of the
Alberta case, threadworn, and the changes on them have been
rung without avail on similiar applications in almost every
Comt of Canada. The Supreme Court of -Nova Scotia, with
respect like Idington, J., in R. v. W hiteside, 40 C.L.J. 713-714,
seems to have left this question undecided.

If in its wisdom the Court or the Legislature deems it advisable
to make this disputed right (of bail on habeas corpus while in
execution) undoubted law, a Crown Rule or statute will put the
matter beyond question, as it now is in the Supreme Court of
Canada, when that tribunal administering the law of habeas
corpus, R.S.C. ch. 139, sec. 64; Ez p. Smitheman, 9 Can. Cr.
Cas. 15-16. .

Yours, ete.,
JonN J. Powgr.

[It may be noted that the grant of bail in Ez P. sztheman
was upon consent of the Crown.—Ed. C.L.J]
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EBvidence—Handwriling—Proof oj—Teslimony of experis—Com-~
DErisOn.

Under the law governing proof in the Proviuce of Quebee, the

testimony of experts in handwriting by comparison is admissible.
Alez. Taschereau, K.C. and E. F. Surveyer, K.C., for appellants.
Belcoust, X.C. and 8. Laurent, K.C., for respondents.

ANNOTATION ON ABOVE CASE FROM 44 D L.R.

Proof of Handwriting and Documents.
By Ausegrr 8. Osnonxn, New York.

The following annotation is 8 reflection of the latest and most progressive
American view on the subject of handwriting evidence,

The constant but slow tendency of the new precedents in the law in
relation ¢o the proof of handwriting and documents is unmistakably in the
direstion of that procedure that gives aid in promoting justice. Progress is
aspecially shown by the removal of certain ancient yeatrictions which madeit
difioult if not actually imposaible to prove the facta, The most important step
in this direction, in what might ba called modern times, was the admitting of
standardy of comparison, beginning especially with the English statute of
1854. There had been some progress, however, before that time becauss
originally no coraparison of any kind was allowed evea if there was genuine
andwriti ng in the case.

The atatute in the federal courts of the United States, allowing standards
of comparison, was not enacted until fifty-nine years after the enactment of
the English statuts, s measure of progress in this country not to be proud of.
Following the ensctment of the federal statute a number of the belated States
passed s similar statute allowing standards of comyparison, but in some States
the strange law is still in force that no genuine writing can be admitted for

" comparison either to prove genuineness or forgery. The U.8. jederal statute
was approved and became a law, February 28, 1813, The same year North
Caroling and Indians passed substantially the same statute, and in 1915
Alabame, Michigan and Illinois adopted the new practice. Most Ameriosn
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States, the large majority of which had followed the English restrietive prac-
tice, continued to follow the old practice long after 1854. The change was
tot made in New York till 1880 and Pennsylvania courts continued the old
practice till 1895,

A few American SBtates, to vheir credit lot it be said, never followed the nid
English practice at any time but adopted the sensible rule that recollecticn
of & thing was not more relisble than the direct, sustained examination and
compariscn of a thing. A judge in an carly Connecticut vase, Lyon v. Lyman,
(1831) 9 Conn. 64, 85. where it woa sought to exclude standards, saysof wit-
nesses who had testified, ‘A fair paraphrase of their testimony is, that they
believed (italics by judge) it to be his handwriting from having seen him
write. This, according to the second position would render the testimony
admisaible, But they knew it to be his, by comparing it with his other
writings. . . . But [ forbear. It has always appeared to be a very feechle
objectivn; and I reiocice to see it cverruled.”

The early violent prejudice against *‘the comparison of handa” in large
messure grew out of the Sidney case in England in 1683 (8 State Tr. 817, 898)
and the subject became in some degres a political questior and for & long
time this case had an unfortunate effect on handwriting testimony, which
in some degree continues even to this day. For many years no comparison
of any kind was permitted and then finally when it was permitted no svand-
ards for the purposa of comparison wers admitted. Then for along time many
other restrictions prevailed, ressons could not be given and only a bare opinion
could be exprauied.

During much of the period of this gradual change there also was a con-
tinuocus controversy over the question as to whether even a magnifying glass
could be used, and the same controversy arose over ealarged photographs,
illustrations on a chart, or anything in connection with such evidence by
which it was made more effective and in which it differed from the old practice.
Naturally the old decigions are full of criticiams of the weak and inconclusive
gvidence which naturally grew out of thess various restrictions and exclusiona.
Many of these old opinions, defending and justifying the old prastice, contained
inacourate and unscientific ideas which lLave trickled down through the decis-
iona for more than 8 hundred years and mudded the streem of justice.

In justifying the exclusion of standards of comparison, Coleridge, J., in
an old opinion advanced the view that standards of comparison were not
necessary because the most reliable means of identifying handwriting was
from a recollection, or memory, or impression of the “goneral character”
of the writing, undoubtedly meaning its general appesrance. This ides
tended to make the evidence of the opivion witness who had simply seen the
person write, or casually observed the writing, more valusble than any
opinion that could be obtained from study or comparison even by the same
witness, 'This ancient idea, although utterly unscientific and refuted number-
leas times, has continued down to the present day. It has been appealed to
time and time again for the purpuse of discrediting scientific handwriting
evidence. It has been neceasary iu many modern decigions to refute the old
idea. In the case of Green v. Terwillizer, 50 U.S. Fod. 384, nz late an 1892
the writer of the opinion felt obliged to say, in combating the old error,
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“In many cases it is more satisfactory to allow a witness to compare the

writing in issue with other writings of unquestioned authority asto genuine-

ness, than to compare it with the standard which he may have formed or
retained in his mind from a knowledge of the party’s handwriting.”

» Another erroneous old idea formulated long sgo in one of these old upin-

< ions has for years been quoted a8 a defense of forgery. The contention was

golemnly presented in the old language, that “similitude had more significance
as indicating genvineness than dissimilitude had in indicating forgery.” The
argument thus was that genuine writings for various ressons necessarily
differed somewhat from each other, therofore difference in a questioned
writing as compared with a standard had little significance, IMNo considera-
' tion whatever was given to the opposite ressonsble sontention that an imi-
E tation of a writing would, according te the skill exercised, necessarily be like
the original in certain particulars, and especially in general appearance, and
therefore mere resemblance alone ought not to bz conclusive as indicating

gentringness. It would thus be just as accurate to atate the opposite of the

. old formuls for it is not aimply “similitude” or “dissimilitude” but their

. character and extent that is significant,

5 It can easily be understood how if an investigation was taken up with
the ides that any resemblance would indieate genuineness and no kind or
amovat of difference would indicate forgery, thai thern would be no question

R as to what the final eonclusion wouid be. This ridicwuus contention about

" the force of similitude naturally permitted the forger to succeed. In an
introduction to a book tresting of forgery, Professor John H. Wigmore expres-
ses the thought in o sententious way, ‘“Amidst these new conditions, the
falsifier agrin outsirips society for a while. A Chatterton and a Junius can
baffle a commumty. Well down into the 1800's the mcat daring iinpos:tions
remained possible, but society at last seems to have overtaken the falsifier
once more. Science and art, in the mass, are more than a match for the
isolated individual”

Scon after the invention of photography, when perhaps the science was
in & somewhat experimental stage, some legal opinions outlined the dangers
surrounding the use of photographs, and these old opinions are still quoted
at length even though photography hes been carried to a very high point of
accurscy. A few decisions have said that enlarged photographs have “ greatly
assisted” the court, but the restrictive opiniuns seem to have a longer lease
of life and are more frequently quoted. There are numerous States where :
the question sctually is still undecided whether enlarged, illustrative, belpful 52
photographs are sctually admisaible and in some courts they are atill excluded. 4

The rw precedents, however, have graduslly tended toward that
condition swrroundiag a disputed document trial which makes it & legally
supervised, scientific investigation, in which all of the ola unscieatific dis-
oussions are swept aside and the question is attacked in a modem way with
instruments and illustrations and everything that will throw light upon
the inquirv, including the opportunity of giving detailed reasons for the
opinion expreased.

Those arrayed against the facts are gioatly aided in miany kinds of
cases by certain of these old outgrown decisions, carefully combed out of the
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books by diligent advocates, and citea without dates. It would bo in the
intevest of justios if the custom w.s universal of \woluding the date with
every legal reference, fu7, next to tLy indestryctibility of matter, seems to
stand a legal precedent after it is once distinetly stated in an opinion.

Lat us suppose that somewhare in seventeen hundred, or eighteon hun-
dred and something, some unscientific man compelled to discuss a scientific
subject, hurried perhaps, and, because of possible unfortunate individual
experience, it may be somewhat prejudiced, also overburdened with work
or possibly with a liver somewhat out of order, writes :ut in ar opinion some
unjustified positive statement, comment, or inference, not necessarily on a
strictly law quostion but on zome phase of legal proof. In spite of the progrese
of seience, or the progress of anything, that statement scems to stand fixed
for use forevermote; it is on with tables of stone and tablets of brass.

1f the sta‘ement in this ’d opinion iz asctually erronecue, unwmranted
or even exaggerated, its imm.ortality is all the more positively assured, ag it
becomes & bsacon of hope, a floating spar, for the zealous advoeate who is
struggling i deep water. By ite aid he cannot perhspe shew thet black is
white, but that it is at least streaked with gray. The ststement will be quoted
againgt other opinions, against technical experience, against scientific investi-
gations, against logical testimony, agairat ressonable argument, until perhaps
some great calemity, some Alexandrian catastrophe, has destroyed il of the
Libraries. There come trickling down through opinion law these erronecous
ideas that have beea used over and cover again in the effort to befog, to delay
and to de.oat justice, and in some w+y they should be properly charnoterized
and diseredited in later opinions until they are effectively disposed of or
rendered harmless.

The law books contain discussions of phases of a great variety of subjects
connected with litigation; there is in fact no limit to the number. When the
lawyer suta about preparing s brief on one of ‘hese subjects, incidental to the
Isw, the usual practice is not to malke an intensive study of the guestion
itself, but rather simply to find in the Fooks what has been said about it.
This is not the method of science.

When scientific subjects are investigated and discussed in the law the
discusaion and investigation should be eorducted in acsordance with scientific
principles and methods. The method of the law, if directed primarily to
finding what has been said by someone, and strictly followed, makes no new
contributions and corrects no errors. The method of science is directed to
finding the fact and incidsntally to determining whethnr what hay been said
ou the subjeet is true. The law assumes that the question has been investi-
gated, discussed and settled, while science begins with no assumpticn except,
perhape, that ancient pronouncements are probably wrong.

The treatment of the question of the dedirability of admitting genuine
writing s a standard of comparison illustrates the unfortunate method of the
law. It was contended that this admission of standards would introduce
interminable and confusing collateral issues and also it was argusd that
unfair standards might be selected. England, as we have seen, settled the
question in 1854, while Conneoticut and a few otiier Amerioan States always
followed the enlightened practice now almost universal. When, however,
the question was under discussion in other States, as it wos for years, the
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question was never investigated as to how the practice worked in Englund
and Connecticut.  As late ag in 1811 onc of the 1.8, State courts; refused to
adopt the new practice and cited an old English opinion before 1854, instead
of diseovering how successful the new rule was across the borC v in the ftate
of Ohio, & few miles away, where it had been followed for more than forty
N :
T Inlaw the question may arise as to whether enlarged photographs should
be used. A sclentific investigation would endeavorto answer the following
questions: What are their purpose and what is the argument for their use?
Will they aid in shewing the {acts? How will they aid? May they mislead
or deceive and are thay objectionable in any way? Finally, have they been
used before and what has been the result of the experience in other cases?

Tuere i8 no good reason why scientific metheds cannot be applied in
greater mecsure at least, in conneetion with these general subjects. The vital
questiop in law 88 in science is to discover and prove what is true. The investi-
gation ought to be uchampered and fres, in which everything is considered
that may throw light on the question and what has before been ssid should
be used for what it is worth and only for what it is worth, and should be tested
88 all else is tested. 'U'here is no doubt that this too rigid dependence upon
precedent, has tended to retard progress by making legal diserssions unseien-
tific and perhaps making legal investigators lagy. Thers is, however, sn
awakening on the question, stimulated in large measure by able legel authors
vho have the courage to put into the law the methods of science, and who
argue and prove that the science of the law is alive and growing.

Under the ancient restrictions regarding the introdustion of evidence,
cages relaticg to handwriting and documents were surrounded by a violent
prejudice that wenkened all technical evidence on the subject involved.
Then the decisions rendered in these cases under the restrictions that made
the evidence weuk if not valueloss perpetuated and intensified the crivieisms
and prejudice chat uctually grew out of the procedure imposed. Numerous
of the old text books, reflect’ 1g the past, also contained violent and undis-
criminating criticisms of technical evidence of this class.

Thie retention of thesc ancient idess is discussed in an illuninating
manner by Professor Roscue Pound, Story Professor of Law and Dean of
Harvard University Law School, in & book review in Harvard Low Review,
March, 1911, in these wordsi—

“The dogmatism of many really competent experts, the obvious limi-
tations of the erude empiricism of bank tellers, the extravagauces of graphol-
ogists, and the unhappy operation of over-technical rules of evidence in
many jurisdictions, which preclude the use of sufficient duta on which to
base a sound conclusion, have given rise to a distrust of expert evidence as
to writings which to-day is not justified. Mr. Harrig's acoount of the expert
in handwriting, writter, it is fair to say, over thirty years ago, but unaltered
in the current edition of ‘Hints on Advocacy,” has no application to the fair,
temperate and reesoned staternents of what may and what may not be dis-
covered and detormined with respect to the authomhip and authenticity of
documents which is given us in this book. Modern experimentsl paychology
nas furnished & sure foundation, confirmed in its application (o handwriting

serdo oo cand gl S e
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by abundant experimentation and experience, and the ingenuity of the
optician has provided standard instruments, giving results that speak for
themselves to the layman as well as to the expert.”

The atriking contrast of the new legal precedanta with somoe of the ancient
practice in the proof of dosuments is corclugively shewn in numorcus recent
American opinions. Two notable opinions iu the courts of the State of New
Yovk shew this change in a striking manner. In Veaulo v. Lizzo (1811),
130 N.Y. Supp. 1066, the opinion says:-— ‘

#While the testimony of expert witnesses is carefully weighed and accepted
with caution, the law allors suech evidence. The conclugion of a handwriting
expert as to the genuineness of a signature, standing alone, would be of little
or no valus, but supported hy sufficiently cogent reasons, his testimony
might amount almost to & demonstration. While the court in this esse did
not directly vefuse to allow the experts to state their reasons, as was dons in
the case of Joknson Service Co. v. MacLernon, 142 App. Div. 677; 127 N.Y.
Supp. 481, the effect of sllowing constant trivial objections and of the errone-
ous rulings was virtually cquivalent to such a denisl . . . We might
not reverse this judgment for & particulor ruling, standing alove; bui the
cumulative effect of all the rulings and of the constant interruptions of counsel
on trivial grounds ie such as to induce the belief that the defendant has not
had s fair trial, and that, in the interests of justice, che should be permitted
another opportunity to present her defence. The order should be reversed
and & new trind granted, with costs to appellant to abide the event.
AP coneur.”

In the opinion referred to in the foregoing opinion, Johnson Service Co.
v. Maclernon, the court says:—

“The witness was then asked to state the reasons for hia opinion. An
objection to this quesiion was sustained, and the phintif duly excepted.
This was error. It is a rule of general acceptance that an expert may always,
if ealled upon, give the reasons for his opinion.”

“ “Whenever the opinion of any living person is deemed to be relevant,
the grounds on which such opinion is based are also deemed to be relevant:'
Chase's Btephen's Digest (2nd ed.), 156,

“ ‘On direct examination, the witness may, and, if required, must point
out his grounds for belief in the identity of the handwriting on tI  nrinciple
already copsidered. Without such a reinforeeinant of testimony, the opinion
of experts would usually invelve little more than a counting of the numbers
on either side’ 3 Wigmore on Ev. 2014,

“‘In this State the practice of permitting handwritiug experts to give the
reagons for his opinion, and even to .lustrate upon a blackboard, has been
distinetly approved; MeKay v. Lasher, (1890) 121 N.Y. 477, 483; 24N, E. 711
The reasons for the expert’s opinion, if he had been permitted to give them
might, and probably would, have added great fores to his testirnony; for the
mere expression of opinion, standing alone, has little probative force. For
thess ervorg, the judgment snd order appealed from must be reversed and n
new trial granted with costs to sppellant to abide the ovent. AN conour.
Johnson Service Co. v. MacLernon (1811), 127 N.Y. Bupp. 431"

The words . . . uven to Hlustrate upon a blackboard® iu the fore-
going opinion is an unqualified expression of the fact that evidence of this class
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may now be presented in the most effective and convincing manner. It is,
of course, undsrstood that the making of such fllustrations would accompany
s detailed exposition of the reasons for the opinion” expressed. This is cer-
tainly a long way from mere opinion evidence of the old days.

On the general question of allowing experls to give reasons for the opinion
expressed the Court of Appesls of New York has said very clearly in People
v. Feber (1810), 199 N.Y. 256 at 268:—

“Ag has slready bLeen expressed by others, from whmh expresgions we
have quoted, it is competent for a person offering an expert as a witnesa for
the purpose of shewing the strength of the opinion which he is sbout to express
to specify in detail the obuservations upon which the opininn is bas

When thess new revolutionary precedents, established, as it will be seen
by unanimous courts, are compared with the old rulinge on these subjecis
it van be understood what progress has been made, and the result of this
progress is shewn by numerous surprising verdiets in cases of this class. Two
recent New York cases will serve as conspicuous .examples. In the firat,
six witnesses testified that vhey saw a certain contract signed, and a jury
decided that the docuraent was o forgery, and, in the vecond, a jury’
convieted 8 distinguished member of the bar of & forgary of two worde
in typewriting that by comparison were connected with lus own typewriter,

With the use of the microscope and enlargsd photographs (Frank v.
Chemicel National Bank (1874), 6 J. & 8. 26, 34; atirmed 84 N.Y. 209);
the assistance of the ehart or blac’ board (McKay v. Lasher, 121 N.Y. 477;
rne with the help of these new precedents, guoted abeve, an intelligent eounsel
sud o compstent witness are able, in most cages, to prove the facts, and
the truth will often prevail ageinst what may at firat seem to be great odds.

Numerous lawyers and judges koow that important cases of this class
have been discontinued and hastily taken from court calendars before trisl,
hut not till after the documents had been photographed and the physieal
evidence had been arranged in & formidable and conclusive manner for presen-
{ation in ecourt. A few years ago many of thess cases would have been won
againgt the facls and in favour of fraudulent elaimants.

As in &l clnsses of coses, there of course continua to be decisions against
the facts, and tnere are still cases in which it is imposasible to prove with
sufficient force, against sympathy and preiudice, what is undoubtedly true,
but in very many cases involving dispy: ° documents the old despair bus
passed awny, With the new precedents and the practices a practically new
profession has arisen, devoted to the investigation of dccuments and the
photographie illustration and seientific proof of sur*. . ngin court,

Anotber definite forward step taken by the courts is in connection with
the proof of disputed typewriting. The New York Court of Appesls in a
recent case hag definitely settled the question as o the simissibility of other
typewriting mavely for comparison, The sourt says:—

“I think it may well be doubted whether typewriting can be desmed
handwriting within the moaning of the existing statute. Nevertheless, I
think the low sanctions the reception of the evidenes In queation, substan-
tially on the theory adopted by the trinl judge. If the impression of a seal
were in controversy, it would surely be oompetent to shew by other
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impressions from the rame sealing instrument that the impression was invari-
sbly characterized by a particulsr mark or defest . . .»

“These soveral cases bass the rulings which have been menticned upon
the sssumption or proof that a typewriting machine may possess ax individual-
ity whioh differentiates it from. other typewriters and which ia recognizable
through the character of the work which it produces. Inasmuch as it work
affords the readiest means of identification, no valid reason is perceivad why
admitted or established samples of that work should not bs received in evidence
for purposes of comparison with other typewritten matter alleged to have
been produced upon the zame machine.” People v. Storrs, N.Y. (1911),
100N. E. 731, 782,

Thers are courts, however, that are still strangers to all these modern
methods of presenting disputed dooumment osses, but there is progress all
slong the line, and it is now noming to be recognized, as is said in the American
and English Encyclopedia of Law, that “This kind of avidence, like all other
probable evidence, admits of every degree of cortainty, from the lowest pre-
sumption, to the highest moral certainty,” or, as one of the opinions quoted
sbove says, “. . . might smount almost to a demonstration.” Al the
honest elsimant, the reputable lavwryer, aska is that the ovidence be taken for
what it is worth and without prejudice, More than one “demonstration”
during these lstter years has dazed old practitioners who in the past have
won cases, not by evidence but by tacties snd by objections. In more thap
one recent case, those against the fasts, when confronted with the evidence
and espeocially the illusirative photographs, have actually surrendered before
or during trial, paid all expenses, and discontinued the case.

The variation of degree of force in evidence as to handwriting and docu-
ments hes long been recognized in & general way, but it too long has been
impossible for {hose in the right to prove their case, especially in those juris-
distions where they still eontinue actually to listen to long arguments as to
whether reasons can be given, or illustrations can be made, or even a magnify-
ing glaas can be used in court, or enlarged plotographs, or a microscope, or
any of the modern approved seientific aids to investigation that are welcomed
everywhere except in a court of law. The old ““objector,” when sustained,
* either axcluded or wade harmless the evidence necessary to prove the case,
but his day is ended in most courts. One would be inclined to think, however,
in going into & few courts, even in these days, happily growing less each year,
that the date was sixteen hundred and something, instead of the twentieth
century, and tLat & witchoraft case might sotually be on trial,

There are still abuses to be corrected, and unfortunstely, there continye
to be frauds and chatlatans among the specialista who teatifly on these tech-
nical subjects, whe, let it be plainly said, ought to be in jail with the lawyers
who exploit them and kesp them in business, but there need no longer be
despair about, cases of this ciass. With the onlightened procedure now almost
univarsal, adequate preparation by the eounsel on the right side, and the use
of the information on the subject now available, the errors of the ignorant
witngsn and the vielous pretensions of the corrupt witness can usuelly be
sxposed.  This cannot be done, however, when it is assumed, a8 was usual a
few years ago, thet any “conflict” of such testimony of any kind discredits
the good ns well as the bad.
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Wheo this prejudice was more common it is easy to understand how a
“oonfliet” would usually be brought about by the lawyer against the facts
in order that he might nrgue that nene of the testimony on the subject oughy
to be eonsidered. “Confliots” of this kind are still secured, and may sccom-
plish their avil putpose, if prejudice prevails and it is erroncously assumed
that all testimony of {he kind is of equal foree and value. This is just what
those against the faots want court and publio and press to assume. Too often
a portion of the press snatches at and magnifies the news value of sueh inei-
dents, and thus unintentionally may help promote injuetice.

Thosa who are not informed may say, “Of what use is such evidence
when witnesses always disagree,”” not knowipg that the “conflict” is actually
brought abowut, not to prove the point ot issue but sclely for the purposs of
sppealing in argument to this erronsous notion on the subject. The Jegal
precedents as quoted and the goneral press in many e¢ases and numerous
technical articles on the subject, shew a decidedly changing point of view and
a correct understanding of the facts.

The modern vourt conducted under enlightened rules asks that the evi-
dence be esrefully weighed and that all prejudice be eliminated and promptly
acoepts every proper help that will throw light on the inquiry. Objections to
aceepted soientific aids are promptly overpuled and argument on the subject
is hardly tolerated. Not now onece in fifty times are photographs, micro-
scopes and charts excluded and in some jurisdictions such exclusion, like
the exclusion of ressons for the opinion given, is actual reversible error,

Blackstone ssid roany years ago that the Iaw is the most progressive of
all the sciences betnuse it goes out and eulists the services of all the other
professions, but in certain flelds it has done this v ith such caution that there
sro many who would resort almost to revolution in order to bring abou* what
should be accomplished in an orderly way.

In the Iaw, &g aleswhere, those interested in true progrese must see to it
that the best of the past is preserved and must always adopt with eaution
the new thing. As with every department of human affairs there are two
partiez in the lmw, those who on principle hark back to the past and are
opposed to changes of any kind, Opposed to thum theis is ancther party
inferasted in ::-ogrveas who all the time are looking forward to better things
a3 time goes by. Hasty nnd unwise adherence to one of these opposed policies
leadls to denger, disorder and revolution, while strict adherence to the other
is stagnation snd death.

HaNpWRITING EVIDENCE BY Loy WrrNEssEs.

About the weskest and must inconclusive evidence ever pressnted in a
court of law is the opinion evidence of lay witnesses regarding the genuinoness
of handwriting. It is an unwartanted assumption of the law, eatablished by
long practice and recor-led in many opinions, thst a knowledge of handwriting
can ba gained by the most superficial ohservation of the act of writing. The
legal precedente even go to the ridioulous extent of assuming that an observer
sptuslly way be quelified to give an epinion uader osth as t0 a Gisputed
signature in & controversy of great importance who Las sesn the alleged writer
siyn bis same only cnce more than tweonty years beforn, It ia diffioult to
imagine ruything taore unsoisntific than this,
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The law thus takes it'for granted that a mere cssual glancs at the sct
of writing many years before gives, or may give, to an observer, in some
mysterious, usknown way, what the law calls *“a knowledge of & handwriting,”
From a sclentific standpoint, and slso from a common sense standpoint, the
assunption is utterly ridiculous and would be so considered had it not been
dignified by long use. Inowledge that rises to the point that qualifies
witness to give formal evidence in a court of law on such a question is not
gained in any such manner,

It is said in some opinions, seemingly in an apologetic way, that objection
“goes to the weight of the evidence rather than to it competency’ and the
court does not undertaks to say how much obgervation is necessary in order
to qualify & witness to testify. The court should undertake to say this very
thing, and it is utterly unscientific not to say it. Any reasonable man ought
to be able to say that po such cursory observation, without any specific
atiention, or interest in the question, qualifies a witness to give formal testi-
mouy under oath in & court of law, any more than walking through s law
library would qualify a mau to give an opinion on a legal subject.

It i3 possible to become familiar with a handwriting by seeing it often
and geeing it written many times, but such a knowledge is usually very super-
ficial and unreliable and in any event is not gained when no particular atten-
tion is given to the act and that act is performed only a few times many yeas
before.

A witness culled upon to testify on the question of disputed handwriting
should always be examined in advance by counsel and by the court and if he
1s agked whether he would risk his own property, to the extent vwerhaps of
thousands of dollars, upon his own knowledge of the particular bandwriting
in dispute, the honest witness will be likely to eay that he would not dignify
his opinion on the question in any such important maaner.

The ideutifieation of handwriting many times beomes a diffieult scientific
problem and in any bnportent matier should not be undertaken by the unin-
formed and the untrained. One of the common {allacies in connsction with
the subject is the sssumnption that handwriting can be positively recognized
by auyone a8 a face is recognized, by a sort of intuition. Bome of the discus-
slong even go to the point of contending that evidenee based on this kind of
recognition is particularly reliable. 'The exact opposite is the fact.

One of the most uncertain and unrelinble kinds of evidencs that ever
appesrs in a court of law is evidence upon the recognition of & person, seen
infrequently, or Jong before, or perhapa only once, from his feaiures and gen-
eralappewance slone. Thousands of errors have thus been committed and
the linbility of error is so great that such evidence has very little weight, and
should have even less than is given to it.

The same danger of error arises when it is assumed that the recognition
of & handwriting is a very simple and easy task, There are eariain great
classes or schobls of handwriting in which there are certain general similarities,
like the similarities in race or complexion, or general appearance in persons,
ard error i liable to follow in depending upon recognition from mere general
appearance in identifyivg & handwriting ss in ideutifying s person.

If » handwriting is clumsily imitated only in & goneral way, including
only ita conspisucus festuren, it at once takes on, in some degres, the genoral
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appearance of the writing imitated and is bnmediately identified as the writing

of o suspected party, or sa gemuine writing, by one who depends only upon
this general appearance. The whole subject of handwriting identifieation is
pervaded by a certain intangible notion that there is a sort of cecult ability
developed even by an unskilled, ungoientifie observer, which can be depended
upon in this recognition of a handwriting.

This praciice of calling on the unskilied has no doubt grown out of neces-
sity, but it bas been given a dignity ‘nd importance which it does not deserve.
Stupid, half blind, unskilled persons are nsked to give evidence on this subject
of handwriting identifiestion who are no more gualificd than they would be
to make s chemical analysis, or determine whether a law is unconstitutional,
or whether s patent specification covers a principle already incorporated in
another paient.

In proving uncontested documents witnesses are called to prove thesigna-
tures who are agsumed by the law to “know the handwriting.”” This proof,
as a rule, is of the most perfunctory characler and ie not assumed to have
much really technical evidential value. The same character of proof hes
however been garried over into most important cases in which handwriting
is seriously disputed, and may be skilfully forged. This charaster of hand-
writing evidence, that may answer the purpose of the law and not imperil
the interests of justice in cases where no dispute has arisen, may be very
dangerous unless the evidence is presented i1 a way that makes it posaible to
estimate its true value,

1t also should be plainly said that the real purpose of this evidence by
lay witnesses often is not what it purports to be. It is supposed to give help
in solving & technical scientifie question, but in most cases is in fact an opinion
by the witness s to his judgment on the case as a whole. Fapeeially in a
community whers all the various citizens are known in s general way to each
other, at least by reputation, such evidence may be of consid: rable force in a
disputed handwriting case. A prominent citizen who eonsents to testify
really gives his opinion on the merits of the whole controversy rather than
primarily on the technieal subject presented to hini. This certainly is the
faot in many cases of this kind. Untrained witnesses who have not studied
the subjeat of disputed handwriting will err in either direction in such s case
by inferring that the slightest resemblance indicates genuineness, or, on the
contrary, that the most trivial variaticn indieates forgery.

Witnesses of this character can sometimes be cross-examined very effec-
tively if proper preparation for cross-examination is made. If such witnessss
metely give opiniong without any reasons whatever, the evidence may be
unesanilable from a teohnical standpoint and its only real value 18 that iv
indieates the opinion of the witness regarding the general merits of the case.
It iy often possible to secure a number of such witneases, often parfoctly
reputable and honourable men, but totally unqualified techuionlly, who will
resdily testify t"1at the most glaring forgery is genuine if their friendsbip or
their projudios incline that way, or will testify that an undoubtedly genuine

signature i8 & forger. if it ccataius the slightest variation from ordinary
genuine signatures and they thirk the ease should be 8o accided. They ave
nat in fact qualified (o give any opinion but areskillfully led to zea the problem
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as is suggested to them. Thay sra not dishonest but technically 1minforraed,
and often, if noc ususlly, consciously or unoonseiously, projudicsd.

As has been well pointed out in numsrous modern decisious and meny
discusgions of handwriting expert evidence by scientific law writers; the valuc
of dosument expert evidence, unlike most expert svidence, arfses, not from
the mere opinion itself but from the ressons for the oplsion. This gensible
tast in & disputed handwriting case grestly mininizes, i it dots not astually
destroy, the value of the testimony of untrsined witnesses who presume to
give only mere opinions on- the subjeot.

The carelul trial lawyer cannot, of course, wholly ignore such evidence
which may be marshalled on oither side agaiust the interests.of justice, but
will endeavour to use it to support and confirm correst technionl testivaony
given with reasons and illustrations. Some witnesses of this clase are con-
coited ana have been led to think they have a peouliar ability and they will
undertake to gn into detadls and, without technical qualifisations, will attempt
to give definite reasons for their opinions. Detailed gvidense by such a wit-
nees is ahmost eertain to be full of errors and, as a rule, such o witness can be
successfully attacked by a qualified counsel,

Proof of handwriting by Iny witnesses would be less dangerous if given in
response t0 a question something like this, “From what krowledge of this
bandwriting you have and from the cireumstances of the case and the con-
ditions surreunding the production of the writing, is it your opinion that this
handwriting is genuine or not?” Whether the question i propounded in
this way or pot, this iz exactly the way in which it is usually snewered. On
the pretense of giving technical evidence ¢ witress is in faet allowed to give
his opinion on the general merits of the case as affected perhaps by his preju-
dice or his astual intercst, :

in disputed will cases one collection of relatives, more or less distant, and
friends more or less friendly, on one side give evidence that a signature is
genuine, and a similar group, wholly untrained, witheut scientifie knowhedge,
and perhaps unconsciously acting under suggestion, give exactly opposing
evidencs. It may be praotieally impossible ‘o dispeuso with such evidence
entively but it should be reeeived with caution and should not be dignified
in legel opinions or in legal literature more than it deserves aud it certainly
does not deserve much,

- Province of fManitoba.

COURT OF APPEAL.

Perdue, C.J.M., Cameron and Fullerton, JJ.4.]  [44 D.L.R. 185,
Ross v. MercHants Casvanry Co.
Tusurance—A ecident policy—-Construction,

A clause in an scoident insurance policy, insuring against loss
sustained while “riding a5 a passenger within the enclosed part of
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any public passenger conveyance provided for the exclusive use of
passengers and propelled by steam, compressed air, gasoline,
cable or electricity, or while riding as a passenger on hoard a steam
or gasoline vessel licensed for the regular transportation of pas-
sengers, and such injuries shall be due directly to or in consequence
of the wrecking of such car or vessel,”” does not include an accident
while attempting to leave a passenger elevator in a privately
owned building. It is from the words and the context not from the
punctuation that the sense must be collected.

ANNOTATION ON ABOVE CASE FROM 44 D.L.R.

Insurance—Polices Protecting While ‘“Passengers in or on Public' and
Private Conveyances.”

By F. J. Laverty, K.C,, Montreal. Author of “Insurance Law of Canada.”

The liability of insurers under policies protecting insured while *‘pas-
sengers in or on public or private conveyances” has been the subject of
frequent judicial consideration.

Public conveyance naturally suggests a vessel or vehicle employed in
the general conveyance of passengers; private conveyance suggests a vehicle
belonging to a private individual: Ripley v. Hartford Passenger Assurance Co.,
(1872), 16 Wall (U.S.) 330, 479.

In Oswego v. Collins, (1885), 38 Hun (N.Y.) 171, an omnibus was declared
not to be a public conveyance.

In Ripley v. Railway Passenger Assurance Co., 20 Federal Cases, No.
11854, it was held that “travelling by private conveyance” includes self-
locomotion; it would have been different if the clause had read ‘“‘travelling
in”’; see 9 Cyc. p. 863, Vo. Conveyance.

The paymaster of a railroad company travelling from station to station,
and stopping between them to pay the employees, is not while doing so a
passenger in a conveyance: Travellers Assurance Co. v. Austin, (1902), 94
Am. St. Rep. 125.

One injured while attempting to alight from a moving electric street car
is to be regarded as having been injured “while riding as a passenger’’ in the
car: King v. Travellers’ Assurance Co., (1897), 65 Am. St. Rep. 288.

Where the terms of the policy read ‘“‘riding as a passenger in a passenger
conveyance” an injury received while riding on the platform of & car is not
within the condition: ZEtna Life v. Vandecar, (1898), 86 Fed. 282; Van Bokke-
len v. Travellers Assurance Co., (1901), 167 N.Y. 590.

Where a passenger on invitation of the railroad superintendent left a
coach to ride on the engine, and while so riding was killed, he did not thereby
lose the character of a passenger, and the engine was part of the conveyance:
Berliner v. Travellers Assurance Co., (1898), 66 Am. St. Rep. 49.

Where the clause read that the insured was protected while riding as
a passenger “‘in or on a public conveyance” and the insured was killed by
being thrown from the platform of the car, the company was condemned:
Preferred Accident Insurance Co. v. Muir, (1904), 126 Fed. 926.
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A passenger elevator Is one used for passergers, although also used for
freight: Wilmarth v, Pacific Mutual, 168 Cel. 586 (1914). It was here held
that the words “‘passenger slevator” are to be construed in their ordipary
and popular sense, hence the evidence that among raanufacturers of elevmrs,
the term had  definite meaning and that an elevstor used for the carriags of
both passengers and freight was not a “‘passenger elevator” was properly
excluded.

Whaere the body of the insured when injured was not wholly within the
elevator, and the policy covered injuries *“while riding in an elevator,” it was
atill held to apply: £ina Life Assurancs Co. v. Davis, (1811), 101 Fed. 343.

A gimilar decision was rendered in Depve v. Travellers Assurance Co.,
(1909), 166 Fed. 1883, where the policy covered lvas of life as a result of “bodily
injuries effected while in o passenger elevator”; no one saw the sccident;
the body of the insured was found hanging head downward in the elevator,
having been caught botween the roof of the elevator snd the fHoor of the
building.

Whers s polloy insured against death or injuries resulting “while riding
a8 & pasgenger in & place regularly provided for the transportation of passen-
gers within a public conveyance,” and the ingured was injured whils attempting
to board a ruoving street car, but before he had entered the same, the evmpany
waos released from linbility: Michell v. German Commercisl Accident Co.
{1913}, 161 South Weatern Reporter 362,

A transfer company renting picnic waggons was held not to be a common
carrier; » comrmaon carrier heing one who undertakes for a consideration to
carry indiscriminately passengers es long as there is room in the conveyance,
nor is a Iivary mAn & common carrier within the mmning of a clause in &
policy coverivg insured while riding “as & pasgenger in & public conveyance,
provided by s common cartier for passsnger sarvica:” Georgia Life Inswrancs
Co. v. Easter, 38 Southern Reporter 814 (1015).

A gimilar decision wae rendered in & cazs whare the policy covered the
insured “while a psssenger in or on & public conveyance” and he was pmhed
by persons getting off an exprees train and fell betweon -2 platform and the
train: Rosenfeld v, Travellers Assurance Co:, 161 N.Y. &, plement 12 (1818).

Whare the clause read “while riding as o passenger in a railway passsnger
oar” it was held that this provision was broad enough to cover death by
being thrown from the platform of a passenger train, while pessing from
one car to another, the word “in’’ being interchangeable with “on”: ScAmohl
v. Travellers Asaurance Co., 189 South Western Reporter 597 (19186),

Vhere » policy vead that no benefit would be paid for injurles vecaived
“whila the insurod was on a locomotive, freight ear or caboose used for pes-
senger sarvies,” and it was proved that the caboose, in which be was riding
at the time of his death was used solely for railway employses and drovers
in charge of live stock shipments, it waa held that it was not “used for pas-
senger service,” in the somwaon and ordinary weaning of the term: Siandard
Accident Assurance Co. v. Hite, 133 Pacific Reporter 333 (1918).

A taxieab hos been held to be & public conveyanse: Primross v, Cosusliy
Co. of Americe, 81 Atlantie Reporter 212 (1911).

Under this last osse an anpotation will be found in 37 LIR.A. {n.s.) 818,
dealiog with the seopa and constyustion of a provision for indempity in ease
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of injury while riding in or on a public conveyance; also in 56 L.R.A. {1015C)
456, under the report of the decision in Georgla Life Assurance €o. v. Faster,
BUPTG: ~

Some policies make an exception of the risk involved in standing, riding
or belng on the platform of a rallway car or entering or attempting to enter,
leaving or attempling to leave any public conveyance while the mame 8 in
motion. Provided the ear was in asctyal motion at the time the ihsured has
his hand on if, at the moment of attempting to enter, no excuse will defeat
the company’s right t0 sst up this exception in.defence: Huston v. Travellers
Assurance Co.. (1902}, 66 Ohio Bt. 246.

In Cangds, we find a decision of Powis v. Onlario Accidend Assurance Co.,
(1800), 1 O.L.R. 54, holding that a person was “‘riding ag a passenger on 2 public
conveyance” when he had his foot on the step befors the vehiele had begun
to move. This judgment was baged on an English case, Theobold v. Radway
Passengers Assurance Co. (1854), 23 L.J. Ex. 249: alsc Northup v. Raduway
Pussengers Assurance Co. (1869), 2 Lans, 188, and a very similar case of
Champlin v. Railway Passengers Assurence Co., (1872), 6 Lans, 71,

In another Ontario case, the plaintiff had siopped off o tramear iuto the
path of an approaching motor car; he stepped back on the tramear, which
at that moment csught and jnjured him; it was held, reversing Meredith
C.J.C.P,, that he was not at the time of the sccidsni s passenger in the tram-
car; sec Wallace v. Employers Liabilily Assurance Co. (1912), 2 D.L.R. 854,

A pemson riding e bicycle “is not travelling a8 an ordinary passenger'
in & vehicle: MeMillany . Sun Lifs Assurance Co., (15308),48.L.'T. 68 (Scotland).

A number of pertinent decisions will be tound in MacGillivray’s Insuiance

Law (1612), page 925 el seq.

Bench and Bar

APPOINTMENTS TO OFFICE.

Arthur Cyril Boyee, of the City of Bault Ste. Marie, Ksquire,
K.C., to be a Mamber of the Board of Railway Commissioners for
Canada. (Oct. 4, 1818.) b

John Gunion Rutherford, of the City of Calgary, C.M.G., and
Simon James McLean, of the City of Ottaws, to be Members of
the Board of Railway Commissioners for Canada. (Nov. 8)

PROFESSIONAL ETIQU‘E'I“X‘E..
We fear that those of us who smoke are somewhat eelfish

creatures and apt to have too little regard for those who object

to smoke.
Osgoode Hali, our headquartes in Ontario, hag hitherto been

considered 2 place where smoking is taboo, except in the places

R Y T o QU A N
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provided for the purpose. Bui lately a learned King’s Counsel
mighs have been geen in his robes puffing away at & pipe in his
mouth while he paraded the upper quadrangle. The combination
of robes and pipe seems a little incongruous to say the least.
But if & King's Counsel may smoke freely about the Hall, why not
everyone else? Why not smoke in the Courts while waiting for u
case? Smokers. are often careless, and have occasioned many
fires. A fire at Osgoode Hall might have very disastrous and
irreparable results, and we think the profession should be careful
how they encourage a practice caleculated to jeopardise that
building. Moreover, having regard to the fithess of things, we
think the practice of smoking elsewhere than in the provided
piaces at Osgoode Hall rliould be discournged both by the precept
and example of the leading members of the profession, and it
might well be a standing instruction to all students not to smoke
either in the passages or any of the offices of the Courts at Osgoade
Hall There is a smoking room-.provided. That ought to he
sufficient.

Flotsam anrd Jetsam.

There is much solemn discussion in .ome of the American
legal journsals as to whether the President of tae United States may
leave his own country. It does not strike those whose rulers can
go where they like without restraint as of much consequence
whether he ought or cught not so to do. He has done it, and he
cannot be turned out of office for taking the jaunt. Whether his
going out cf the United States has been beneficial to the Allies
some have doubted, but however that may be, we shall all be glad
if England’s toil of centuries to protect the freedom of the seas may
ensure his safe journey. It is ¢ be hoped that the precedent set
by Mr. Wilson in going abroad will e followed hy his suecessors,
as there is nothing like travelling in foreign countries to cure
insularity and enlarge .« vision.




