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JANUARY 1860.

TO OUR READERS.

Ten years ago the first number of the
Upper Canada Laiw Journal, and Municipal
and Local Courty (Gazette was published
With this number will commence the eleventh
year of a publication for which even our best
friends anticipated but a short life.

The re<ult has assured us tha the under-
taking was based on a proper foundation,

County Comst and .
Elections, *

be possible without a positive Joss.  We
al~o been made aware that clerks and
bailiffs of division courts; and suitors in the
remote divisions, and also magistrates and
municipal officers; object to pay four dollars
a-year for a publication in which =0 much
matter for the lawyers appears, the same
being of little value to them; and, on the
other hand, professional men say that they
are made to pay for matter devoted to the
information of division court and other officers,
magistrates, &c., and which thev care little
or nothing about. .And some agair. contrast
the price of the LZaw Jonrnal with the news-
papers; but such a comparison is most unfair
as the subzeription lists of the leading journals
are forty or fifty times larger than ours—and
this must always be the case. With a pub,
lication confined to a particular subjeet, and
limited o a few classes, the circulation »or«t

limited.  After the first thousand, the
expense of printing is little beyond the cost
of the paper, and herein lies the ability of

have

" journals with a large civculation to ~ellat a

. . . !
Commenced with many interests in view, and -
embracing subjeets of value and interest to

various classes, the conductors from the first
hoped to make the Law Jourral * gencrally
uscful, as well to the profession as to county
officers, officers of division courts, magistrates,

cor(m(r:{)and Ifmmcm'ﬂ functionaries;” m«lu:d ‘

it was bnly-BY such a combination that a
sufficient s;ii)'z)‘ort could have been obtained
to mcet tHE expenses of 2 law periodical.

At first a very large measure of support
came from county and division court officers ;
latterly this somewhat changed,
professional men and county

and

and  division

now

court officers stand nearly on a par as to

numhers in the subscription list.  We have
continued to enlarge and improve upon the
original design, but with little return beyond
the current expenses and abundant and flatter-
ing testimony to the value of the publication,
It has been represented to us that if the

subseription were reduced one-third, the circu-
lation wouldat once bedouhled ; but, according
to the present arrangements, this would not

l

low rate.

In order to mect the views and wishes of
allour sapporters the conductors have decided
on publishing separately T'he Upper Conada
Law Journal and The Local Courts and
Muwricipal Guzette at greatly reduced prices:
the former to contain the matter intended
more particularly for the profession, the latter
to include subjects of special importance to
ceanty and division court officers and suitors,
magistrates, municipal officers, &e. In this
we follow a similar plan acted on in respect
to the English Zaw Tinces aud Conauty Conrty’
Chranicle, bHoth wlich peiiodicals are pub-
lished at the same office, 2 portion of the
matter appearing in both.

Under the new arvangement, it it not
pronosed to curtail the amount of matter
usually given to the profession in the Laie
Journal, whilst the matter for the other classes
of our readers will bie increased.  The cash
subseription to the Law Journal will be re-
duced to §3 yearly, and the cash subseription
to the Local Courts' Gazette will he 32 and
as a portion of the matter suited to both pub-
lications may be tran<ferred from the former
to the latter, to persons taking both publica-
tions the charge will be $4 yearly. If not
paid within onc month, the charge wiil be
—for the Law Journal, &4; for the Local
Courts'  Municipal Gazette, §3; for both, $5,
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Both publications will be sent to our present
subseribers among the profession, unless im-
mediately after receiving the first number of
each, they express a desire to subscribe for the
Law Journalonly. 'The Local Courts Gazette
only will be sent to our non-professional sub-
scribers, unless immediately after receiving
the first number, any of them express a desire
to take both publications, when the back
number of the Law Journal will be forwarded
to such persons, at the reduced rate of S
a-year.

Our carly friends must see in this new
arrangement proof of our appreciation of the
support received, and a desire on the part of
the conductors to bring their p - lications
‘within the reach of all.

The Law Journal is now divested of all
matter that cannot be cailed stiictly profes-
sional or of professional interest, and appeals
for support solely to the professien. 'The
legal fraternity in Upper Canada are now of
such numbers and influence, that they may
well expect {o have a publication peculiarly
devoted to their interests; and if so entitled,
they are also able to support it.  To a certain
extent, the profession have had such an organ
in the Upper Canada Law Journal for ten
years past; but, under the new arrangements,
the Law Journal will be wholly and solely de-
voted tothe assistance, information and advanc-
ing the interests of the profession generally.

‘The attention of practitioners is particularly
dirccted to the number of Common Law
Chamber cases that appear in cach issue.
These cases are reported expressly for this
Jjournal, and can be nowhere clse obtained~-
their value is too well kuown to the profession,
to need any further comment.

We trust that the changes that have been
made will be appreciated, and that the deerease
in the price, the fact that the publication is
now exclusively devoted to the services of the
profession, the more convenicat size and shape
of the volume and the complete arrangements
that have been made for the future, will induce

such an increase to our subscription list, as |
will enable us to persevere in our exertions to !

make the publication of benefit to the class to
which we belong, and creditable to the country
in which we Iive,

The judges of the county courts, countly
officials and division court officers, could
with a very little effort double the number of
our subscribers for the Local Courts’ Gazctte,

and the Iuw Journal w I“ aow be at o low a
price that not only every practitioner, but
cvery law student should give us their sup-
port. Unless great additions be made to the
subscription list, we shall sustain a loss in
publishing, and the business of this year must
deterniine whether or not it will pay to con-
tinue both publications.

Very complete arrangements have been
made to carry out satisfactorily the new
arrangements, and the Editors have pleasure
in stating that IHenry O’Brien, Esquire, one
of the editors of Harrison and O’Bricu's Digest,
and who has for some time past been assisting,
is now joined with the present Editors.

We crave the indulgence of our readers for
the delay in the issue of this number. It
was unavoidable, owing to the chanzes that
have been made, but will be remedied in the
future.

OUR NEUTRALITY.

The right of every independent state to re-
main at peace, while other states are engaged
in war, is undeniable.

The chief obligation which rests on the
neatral nation is that of impartiality. No
favor must be shown to either of the contend-
ing parties. No use for purposes of war of
neutral territory should be allowed to cither
of them. Hostilities cannot be lawfully ex-
ercised within the territorial jurisdectior: of
the neutral state.  Not only are all captures
made by belligerent cruisers within the limits
of the jurisdiction absolutely illegal, but it
has been held that captures made by armed
vessels stationed in a bay or river, or in the
mouth of a river, or in the harbor of a
neatral state, for the purpose of exercising
the rights of war from this station, are also
illegal.  Thus when a beliigerent ship, lying
within neutral territory, made a capture with
her boats out of neutral territory, the cap-
ture was held to be invalid; for theugh the
hostile force employed was applied to the
captured vessel lying out of the territory, yet
no such use of neutral territory for purposes
of war is to be permitted. (The Two Gebroe-
ders, 3, C. Robinson's Admiralty Cases, 162.)
No use of a neuatral territory for purposes of
was is to be permitted.  An act of hostility is
not to take its commencement on ncutral
ground. Many instances have occurred in
which such an irregular use of a neutral
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country has been warmly resented.  Every  the Kingdom within the term of cight days.
government is not only justified, but hound  (State Papers on War, p. 245.) The 33 Geo.
to discourage the commencement of such a o HEL cap. 4, was followed up by 35 teo. L
practice; for, says Sir William Scott, in the  caps. 50, T0; 41 Geo. 111 cap. 24 42 Geo.
case to which we have referred, “ the inconve- T cap. 935 43 Geo. L cap. 1555 51 Geo.
nicnce to which the neutral territory wilt he 1L cap. 1535 85 Geo. 1L cap. 515 56 Geo.
exy wed is obvious; if the respect due to it Tl eap. 865 58 Geo. HL cap. 965 1 Geo. IV,
by one party is violated, it will soon provoke — ip. 1055 3 Geo. IV, cap. 975 5 Gea. V. cap.
similar treatment from the other also, till, in- : 37; and as Jate as Oth June, 1843, we find
stead of neutral ground, it will soon become | **-An et to authorize for one year, and to the
the theatre of war.” end of next session of Pariiament, the removal
Great Britain, by the passage of the Foreign | of aliens from the realm.” (10 & 11 Vie. cap.
Enlistment Act and other statutes of a similar | 20.)
character, has done more than any other state The latter being the most complete act of
tin I-:ur()pc to prevent her own citizens from the kind of which we have any record, it may
taking part in foreign war. ‘These, with our | be well to advert to some of its provisions.
extended frontier, in the present crisis, are It enacted that when and <o often a< one of
searcely adequate to our wants. Qur danger | her Majesty's principal Scerctaties of State
arises from the acts of those who abuse the | should have reacon to believe, from informa.
right of asylum extended to them, by plottirz | tion giver w him in writing by any person
war upon those with whom we are at peace. | subseribing his or her name and address
Men so far void of the plainest dictates of | thereto, that for the preservation of the peace
gratitude deserve not our protection. and tranquility of any part of the realm, it
It is clear that a state may prevent the en- | became cexpedient to remove therefrom any
trance of strangers within its territory.  This alien or aliens, it chould be Yawful for such
being so, the right to regulate their conduct ; Sceretary of State, by order under his hand,
while within the territory, or to drvive them | to be published in the Lowlon Gadtie, to
out of it in the event of misconduct, is equally | direct that any ~uch alien or aliens skould
clear. People resident within the jurisdiction | depart within a time limited in such order.
of any sovercipn territory are subjeet to its | It was enacted that if any alien ~hould hnow-
laws while recciving its protection, and a | ingly and wilfully refuse or neglect to pay due
violalion of the law of neutrality in times of | obedience to such oyder, er be found in the
war should be made to work a forfeiture of | realm or any part of it, contrary to the order,
protection.  Nay more, there should bea power | after publication thereof, and after tie expira.
to prevent violations of neutral territory, by | tion of the time limited in the order, it should
the removal of those likely to vivolate it.  Self | be lawful for any of her Majesty’s principal
preservation is the first law of nature, as it | Secretaries of State, or for any Justices of the
is of nations. During periods of revolutionary | Peace, to cause every such alien o be arrested
disturbances, both on the continent of Europe | and to be committed to the common gaol of
and in Great Britain, acts were passed by | the county where he or she should bearrested,
parliament authorizing certain high ofticers of | there to remain without bail or mainprize until
state to order the departure_of aliens from the | he or she should be taken into charge for the
realin within a specified time, and their im- | purpose of being sent out of the realn. Be-
prisonment in the case of refusal.  Thisis a | sides, it was provided that every alien know-
power which, according to Canning, had un- | ingly and wilfully refusing or ncgleeting to
doubtedly been exercised by the Crown somme- pay due obedience to any such order should
times without the assent of parliament. (Can- | be guilty of a misdemeanor, and liable to be
ning’s Speeches, 225.) imprisoned for any time not exceeding one
The first act of the kind of which we find | month for the first offence, and not exceeding
any trace on the Statute Book is 33 Geo. Il | twelve morths for the second or any subse-
cap. 4, passed in 1793. It was followed up | quent offence. Provision was made for the
by Lord Grenville's note, dismissing Monsicur | conveyance of the alien out of the kingdom;
Chauvelin, e was informed that the King | but in the event of the alien alleging an excuse
could no jonger permit his residence within | for not complying with the order, power was.
the kingdom, and required him to retire from given to the Lords of the Privy Council to
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judee of the suflicieney of the excuse, and to
allow or disollow the same, cithier absolutely
or on stich condition as they <hould think fit.
There were other provisions as to details, too
tong to be heve repeated.

Some act of this hind iz needed in Canada.
There are men living in our midst who 1t is
well known are here for no purpose of good.
They are crafty, but their purpose and busi.
ness are known.  Fvidenee it is true cannot at
present be had suflicient to lead to their con-
viction on a criminal charge, but there ix no
moral doubt of their guilt.  \re we to remain
inactive until these nien, by some overt act,
embroil us in troulle with our neighbours?
As the law stands, we must do 0. Were it
in our pawer to compel their quitting Canada
we should prevent mischief. Certainly pre-
vention, ina case Lke this, is better than pun-
ishment.  When danger stares us in the face,
we are not to be influenced by mere senti
mentalism. It may seem inhuman to shoot a
man, but if that man be in our house at mid-
night for purposes of plunder we wait not to
weigh feelings of sentimentality.  Our feelings
of pity are roused when we gee the young and
the profligate sentenced to imprisonment, but
no one who has a duty to perform is intluenced
by con<iderations of pity in such cases. We
owe a duty to ourselves. That duty is tokeep
peace with our neighbours, a duty which can-
not faithfully be performed so long as we
shelter with nmunity those whose aim it ix
to do acts that will have a tendency to plunge
us into war.

But while admitting to the fullest extent
our duty Lo preserve neutrality, and to enforce

its obligations upon thoze who seck our pro-. ]

teetion, we cannot concede the right of auy
foreign power to invade our territory, except
under circumstances of paramount necessity,
and then only at the peril of war.  An un.
guarded paseage in Phitlimore is often cited
by those whose respect for territorial inviola-
bility is not =o great as it ought to be. Tt js
as follows: A rebellion or civil commotion
it may happen agitates a nation; while the
authoritics are engaged in repressing it, bands
of rebels pass the frontier, shelter themselves
under the protection of the conterminous state,
and from thence with restored strength and
fresh appliances renew their invasions upon

the state from which they have escaped. The :

invaded state remounstrates. Theremonstrance,
whether from favor to the rebels or fecbleness

of the exeeutive, is unheeded, or at least the
| evil complained of remaing unredressed  In
' this stute of things the invaded state is war-
ranted by international law in erossing the
froutier and in taking the necessary means for
her safety, whether these be the capture or
Qispersion of the rebels or the destruction of
their stronghold, as the exigencies of the case
may fairly require.” General Dix, acting upon
the authority of this passage as he understood
it, on I4th December last, promulgated an
order authorizing *“militiry commanders” on
the frontier to shoot down raiders from Can-
ada, or, if necessary, with a view to their cap-
ture, “to cross the boundary hetween the
United States and Canada” and * to pursue
them wherever they may take refuge.” Before
promulgating this order, assuming the passage
from Phillimore to be law, General Dix also
{ assumed ecither that we favored the Southern
Confederacy or that our executive was too
weak to prevent aggressions from our territory
into that of the United States. At the time,
there had only been two raids—the raiders in
the one case (St Alban’s) having been dis-
charged after deliberation by a judge having
Jjurisdiction in the premises—and onc of the
raiders in the other (Lake Frie piracy) being
at the time under examination by a judge
having full jmisdiction over the case.  These
facts were wholly insuflicient to warrant cither
the conclusion of favoritism or of weahness,
and the consequence was that the government
in Washington two days afterwards caused the
obnoxious part of the order to be cancelled.
But let us see the views which the govern-
went of the United States have already ex-
pressed through their ablest statesman, Daniel
Webster, on this subject.

During the rebellion in Canada, the rebels
found many <y mpathizers in the United States.
Intelligence was received that an American
vessel (the Cavoline) was in United States
waters, destined {o aid the rebels. On the
night of 28th Dee. 1837, it was «aid, Alexander
McLeod, a Canadian subject of Her Majesty,
headed a party, who in JAmerican waters
seized the vessel and subsequently fired it and
sent the burning vessel over the Falls of
Niagara. For this he was apprchended and
imprisoned at Lockport, in the United States.
Great Britain demanded his gsurrender, on the
“ground that if he had any concern in the
' destraction of the Caroling, he had acted
* therein as a soldier under the order of superi-
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ors, in w military expedition planned and au- | have heen una zailing.
thorized by the Government of Canada, and { day lizht could not be waited for, that there
afterwards avowed and sanctioned by the } could bie no attempt at diserimination between
Imperal Government.  The reply was, that | the inpacent and the guilty, that it would not
his military status under the circumstances | have been enough to seize and detain the
could net be acknowledged, and that under | vessel, but that there was a necessity present
any circumstances the Executive Government | and inevitable for attacking bier in the dark-
of the 1 nited Btates could not interfere with | pnes< of the night while moored to the =hore,
the administration of justice by the lawfully © and while unarmed men were ssleep on board,
constituted tribynalsof the country. McLeod | killing some and wounding others, and then
afterwards obtained a writ of kabeas corpus | drawing her into the current above the cata-
from the Superior Court of the State of New | ract, setting her on fire, and carcless to hnow
York, but that court would not acknowledge | whether there might not be in her the innocent
his military status, and refused to discharge | with the guilty or the livii £ with the dead,
Eim (23 Wendell 483).  Subsequently hie was, | committing her to a fate wlnch fills the imag-
we believe, tried by a jury of the United | ination with horror. A necessity for ail this
States, proved an alibi, and acquitted. Thus | the Government of the United States cannot
ended, what at the time appeared to be, a | believe to have existed.”
certain cause of war. People so sensitive to forcizn agzression on
Mr. Fox, ncting for the British Government, | their territory as our ncighbours appear to
formally demanded “the immediate release” | have been, should be slow to authorize any-
of McLeod, and intreated the President of the ; thing of the kind on the territory of others,
United States to take into his most deliberate | It must not be left to osdinary <oldiers or
consideration, the serious nature of the con- | even to generals, to say when the necessity
sequences which must ensue from a rejection | arises for the invasion of forcign territory,
of the demand.  Speaking of theright ofinvad- | The very act is in most cases, a deciaration
ing foreign territory for the purpo<e of defenee, | of war.  And we are at a loss to umderstand
Daniel Webster said, “It is admitted that a | what right any general, be his po-ition ever
Just right of self-defence attaches always to | so high, has to is<ue general orders similar to
nationsas well as to individuals, and is equally | that promulgated by General Dix, without
necessary for the preservation of both. But | veference to his Government, and when known
the extent of this right is a question to bLe | only known to be revoked.  Generals are no
Judged by the circumstances of each particular { more than the servants of the govurning
case ; and when its atleged exercise hasled to | power, and when acts affeeting foreizn powers
the commission of hostile acts within the | are contemplated, the knowledse, iff not the
territory of a power at peace, nothing less | command of the Government, should be shown
than a clear and alsolute necessity, ean afford | to exist.  General Fremont was reprimanded
ground of justification.” * * * «“Jt will be for | for liberating slaves in a portion of territory
Her Majesty’s Government to show upon | under his command. IHow much more was
what state of facts and what rules of inter- | General Dix, who presumed to authorize
national law the destruction of the Caroline is | encroachment by armed men on a territory
1o be defended. Tt will be for that Govern- | not only not under his command, but not
ment to show a necessity for self-defince, | subject to the rale of his Government, desery-
nstant and overwhelming, leaving no rhoice | ing of censure.  No doubt it was done in the
of meanz und no moment for deliberation. Tt ' excitement of the moment in receipt of the
will be for it also to show that the local - intelligence of the discharge of the St Albans’
authorities of Caaada, even supposing the Raiders.  If men high up in authority in the
necessity of the moment authorized them to army, are so subject to cmotion as to trans-
enter the territories of the United Statesat @ gress the boundaries of duty, how dangerous
all, did nothing unreasonable or excessive;  would it be to leave to commanders under
since the act justified by the neceS¥ity of | them and other subordinates, the power to
self-defence, must be limited by that necessity | decide in what cases it would be necessary 1o
and kept clearly within it. It must be shown | violate ncutral territory. We trust the order
that admonition or remonstrance to those on | of General Dix will be the Jast as it is the.
board the Caroline, was impracticable or would ! first of its kind.
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Our neighbours must have confidence in us. f enced not merely by motives of self-interest,

They should not lend a ready car to those
whose aim, if not business, it is to embroil
Great Britain and the United States. ILet
them listen to the memorable words of their
great statesmen, to whom we have already
referred.  “That on a line of frontier, such as
separates the United States srom Her Britanuic
Majesty's North American Provinces, a line
long enough to divide the whole of Europe
into halves, irregularities, violences, and con-
flicts should sometimes occur against the will
of both Governments, is certainly easy to be
supposed.  All that can be expected from
either Government in these cases, is guod
faith, a sincere desire to preserve peace, and
do justice, the use of =2ll proper means of
prevention, and that if offences cannot be
always prevented, the offenders shall still be
Jjustly punished” (Works of Daniel Webster,
vol. VL, p. 236).

These are words that ought at the precent
juncture, to be treasured in every heart.  The
discharge of the St. Albans’ Raiders was a
hasty act, and one which all right thinking
men deplored; but it was not the act of the
Government. It was the act of & judge ir the
conscientious discharge of his duty, however
-errencous may have been his view either of
the law or the facts. ‘The Government,
instead of adopting it at once, as they might in
good faith have done, repudiated it and in
good carnest set about the re-arrest of the
raiders. The result has been the capture of
several of them, and not only this, but the
Government has appointed stipendiary magis-
trates and at great expense sent armed forces
to the frontier, for the sole purpose of prevent-
ing lawless bands annoying our neighbours
frow our territories. Burley, the Luake Erie
pirate, has been committed by the Recorder
of Toronto for extradition under the Ashbur-
ton treaty. This decision has since been sus-
tained by four judges of the Superior Courts
of law, including two Chief Justices, the most
eminent lawyers in Upper Canada. Every-
thing that can be done, has been done oris
being done, to demonstrate to the world that
we are alive to wh t is due to our neighbours,
with whom we have so long been at peace and
with whom we desire so to continue for all
time to come.  Still more, this action of our
Government receives the hearty support of
the entire body of our people, who are influ-

| but of impartiality and right as between the

contending parties across the lines,

EXTRADITION TREATY,

Our readers will find in this number two
decisions of great importance under the extra-
dition clause of the .\shburton treaty. The
one a decision of Mr. Justice, Hagarty (In re
Warner, p. 16,) and the other a decision of
Mr. Recorder Duggan, (In re Durley, p. 20).
The latter has since been sustained by four of
the judges of the Superior Courts of Comunon
Law on an application for the prisoner's dis-
charge under a writ of habeas corpus. We shall
publish the judgments of the Superior Courts
Judges in our next issue.

JUDGMENTS.

QUEEN'S BENCII.

Preseut: Drarer, C. J.; HacarTy, J.;
Monnisos, J.
Muonduy, December 19, 1564,

Elnore v. Hind —Judgment for defendant to
2nd plea to Ist count; and judgmnent for plain-
tiff on demurrer to 2ud plen to th count; with
leave to defendant to apply to ameud

Denmson v, Knox —-Appeal trom the decision
of the judee of the county cvurt of Huron and
Bruce allowed. Judgwent for pliintff in the
court below, on demuirer to plaintiff”s replica~
tion.

Swales v. Seinclarr.—Appeal from the decision
of the judge of the cuunty court of Middlesex
dismissed with costs,

Leach v Donnis —Judgment for demandant on
demurrer to pleas.

Melnstry v Furly —Appeal from the deci-
sion ot the county court of Noithumberiand and
Durbam dismissed with costs.

Leith v Freeland —Judgment for plaintiff, on
demurrer to cquitable plea of defendant.

Kerr et al. v. Chapman.—Raie mst for new
trial discharged.

Watson v Northern Railway Co of Canada.—

i Rule absolute for new trinl on payment of costs.

Lrothers v Ilarris.—Rule absolute for new
trial. Costs to abide the event.

Young v Ellivt.—Rule abrolute for new trial
wi’“out costs.

Rididell v. Brown.—Rale discharged.

Bletcher v. Burn.—Rule absolute for new trial
without costs.

DBleteher v, Marsh.—Sawe facts: same deci-
gion.

Bunk of Montreal v. Scott.—Rule for new trial
without costs, uunless plaintift cousent to the
eutry of a sief processus on the first count.

McDonell et al. v. McDonuld. — Rule uabsolute
to enter verdict for plaintiffs.

Coz v. Jones.—Rule discharged.
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Sulbvan v King.—Rule absolute to rveduce
verdict by %30 discharged as the rest; and as
each party Iails on a material part of the rule,
no costs to cither party.

Young v. O Relly —Rulo ahgolute for new
trial, upon payment of costs, and bringing
amount «f verdict into court within six weeks,
otherwise rule discharged.

Swar=v, Wadd:l, Sheriff. ¢ —Rule d'scharged.

Rayson v, Graham —Judgment for plainuil on
demurrer to plea of defendnot.

Grakumv Southwick —Appenl from the County
Court of Middlesex, dismissed.

Raturday, December 24, 1564,

Keating v. Cavsels —To be re-argued.

Great Western Railway Co. v. The Grand Trunk
Ruilway Co —Judgment for Jdefendants, on de-
nwurrer to their plea to plaiutiff’s declaration.

Fairman v. White -—Rule absolute to rescind
Judge’s arder, and to set sside judgment and all
proceedings had thereunder, without costs,

In re MeDermott und the Buffnlo and FLake
Huron Radway Co —Rule absolute to rescind
judge's order without costs.

In re Secord and the Corporation of the county
of Lincoln —Rule discharged with costs.

COUMNON PLEAS

Precent: Ricuarops, C.J.; Avay Winsoyx, J.;
Jony Wirsoxs, J.

Monday, December 19, 1864,

BMathewson v. Henderson —Rule absolute for a
new trinl.  Costs to abide the event.

Detts v. Farenedl.-=Rule ms for aew trial as
to interest

Oke v Cowan.—Nule nisi refused

sleLaughlanv MeLauyghlan —Rule nisigranted,

Strowger v. [ unk —Rule aisi refuseil.

Corparatian of Thurlow v. Bogart.—Jadgment
for plainufl on demurver. Leave to defendant
to apply to judge in chambers to amend within
a month.

Wison v. Keys.—Juigment for phintiff on de-
murrer to plea, and for defendant on demurrer
to new assignment bad

Canada Permanent Bulding Secrety v. Mutchell.
—Lule ahsolute for new trial

Camplérell v Bazter —Judgment for plaintiff on
demurrer to ninth plea of defendant

Rayson v Grakam.—Judgment for defendant
oun demurrer,

Crooks v Dickson.—Judgment for plaintiff on
demurrer to plea

Suules v, Donnran ~—Rale discharged.

Thorne v. Curporation of Mare and Rama —
Rute absolute to enter nonsuit

The Queen v McPherson —Julgment for the
Crown. Leave to amend 1efused

The Queen v, Packer —Cunviction afiirmed,
and judgment to be given thereon at next sittings
of oyer mud terminer for the counties of Huron
and Bruce.

Crawford v Bostwick -——Postea to defendant.

Bunk of Montreal v Taylor.—Held, that a £
Ja . tested 16th May, 1861, renewed on 16th May,
1862, was 100 late. and g0 had expired  Kule ab-
solute fur entry of judgment for net proceeds of

swount in dispute, without interest, viz,, $3,804 70,

{

Jdler v. Beaver Mutual Inwrance Co, — Rule
for revision of taxation direharged with costs.

Brown v. Gossage. — Rule discharged with
costs to the plaintiff.

Hall v. Goslee ——Rule discharged with costs,

In re Mar(regor ——Rule nbsolute to thecharge
applicant from g articles of clerk-hip

In re Munsie v McKnlen — Il ld that a jwige
of a division court may, in an interpleader mat-
ter, adjudicate, although title to land be brouaht
in question.  Jleld, also, that the judge should,
in such cases, adjudicate without the ait of y
jury.  Rule discharged without costs.

Qaturday. Docembor 24, 1864,

Pearson v. Rutlan.—Rule ab<olute to enter
nonsuit.  Leave to appeal granted.

Gottwalls v. Mulhollund —Rule discharged J,
Wilson, J., dissentiente, on sume poiuts  Leave
to appeal granted,

Camphell v Keript —Judgment for plaintiff on
demurrer. Leave to defendunt to withiraw de.
murrer, rejoin igsuably, on payment of costs in
ten days.

Bonlter v Ilamilton ~~Rule discharged.

Reid v Rewl —Stands

The Qu en v. Mcllroy.—Rule for new trial
discharged

SELECTIONS.
THE CHIEF JUSTICE OF TIHLE UNITED
STATES

Silmon Portland Chase, now Chief Justice
of the United States, was born in Cornisbh,
New I[Lampshire, Jaouary 13, 18082, IHis
futher having died, he was sens, at the aze of
twelve, to Oliju, and placed under the care of
his uncle, Bishop Chase.  After studviny for
a year at Cineinnari Collage, he entered Dart-
moath College in New IIamypshire. fram which
he graduated in 1820, He went to Wasking-
ton, where he opened a ~choul, at the same
time studying law ander the direction of Wil-
liam Wirt. Having bheen admitted to the
bar, he went to Cincinnati, and enfered upom
the practice of his profession.  To this, for
some years, he applied him-elf exclusively,
taking no prominent partin policics, althonsh
he belonged to the Demoeratic party, '»
1841 he first took a decided part in polities,
He was then a member of the Convention
of those oppdsed to the further extonxion of
slavery, and was the author of the A ldress
unanimously adopted by that bady. e took
a prominent nart in all the sub-equent move-
merts having this end in view, and was Presi-
dent of the Free Soil Demaocratic Cou.ention
at Boffalo in 1848, The Democraric party in
Obio had at this time assumted the p sition of
hostility to slavery in the Territmes. Mr.
Chase was chosen United States Senator in
February, 1849, receiving the votes of all the
Demneratic members of the Legislature, to-
gether with those of others who were in
favor of free sml.  Though elected as a Dem-
ocrat, he declared that af the party withdrew
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from its position an regard to slavery he  but verbally, in Lis office, who is so ancient
ghonld withdraw from it This be did for-  an oilicer of the commonveealth!”

mally in consequence ot the sectien ot the Usley’s case records an intevesting fact in
Demueratie Canventim held at Baltimore in the history of—turkevs.  Thus it runs:
1852, When the Republican party was or- y
gonrzed My, Chse toak the position of one of -
ity acknowledzed teaders.  Soan after the
clove of hiz Renataal term in 1835, he was
elected Governor of Ohin, e was re-eleeted,

“Trespass,  2laintift’ declares that the de-
fendant did break his close, and eat his grass,
Aoy, cum wrcriis oz, seiliedd) oxen, sheep,
hogs, wvibus, anglicd, ‘turkeys.’” And the

- s .7 Judge in this case did not hold that wrkeys
]'l"* second .“'ri"""lf":""f n -II‘\-UO'l Ilelh‘ué e ot comprised within the general \vo)rd
:u’g :\lfl'“x‘llxle'{I"rin'iru'.‘l‘ :,:;(n:n :‘m“f(f’"“;“l:e'em‘k((;:; . areria, which is an old law word, and these
Lis place would undoubtedly have heen the fowls came but lately into Englind.  And
Jender in that bodv., B tj) eiened hig  bOR this it was directed to cover the damages,
eAACr A that Lodys - Bat he reslanel B g otherwise, if the damages <hall he jointly
geatr in order to seeent the nosition of Neere- aiven, and it be ill for this of the turkeye. f
tary of the Proasery—a posttion for which he  £°5 0 ° ys T

A | r » .v() : - ‘yz M M .y - v <
was especially poanted aut by the success of ! the reaxon above said, it will overthrow all the

Cveerdiot
his fuancial palicy while Governor of Oio, - YHCE" . were s decided i
Some d:fference ol view between himself and s S to'o, it appo.tlr.s, \'urc as ¢ (.‘"k( 11
leading members 7 Congress, led, on the 30th | t{mt (‘]"5 ‘as thcy‘l."“ ¢ C“.“f lnc}n nours:
dune Is03 to b resymation of this post: t’\oug.\ ‘\“R’ Smrrt}nn‘e\' l'dl\l(‘}lc(.. ‘l'tl “mg.d
since when hie had not held oftice, but has \\?U}" l.'.)_'\l;‘(_!a,“"t) a’\""“) “lu'\c'l'c(:l led Sir
beeu frequently wamed by the Bar and coun- "'_L "f"l'\ Il “u]o:‘ > w,m::til., ;u})_'l lltl‘lg-uthfxt
try as a probable sucvessor of Taney, C. J,,in + ¢ MY ¢ !t petter speed. “ee V. Suciile Is
cive of the demise ot that aged magistrate. th?";‘lllu.\natmn. ) back s
Mr. Chase, who thinks clearly, and writes bee: e Judge dit l[)llt ..m?l\ the Jury L'“lcc
well, enters upon the duties of his high office ’“1‘_""0..““'-y offerec theit verdiet contrary to
at the aze of ffty-x, with a sound legal rep- their evidence, as he held, and .\0? a hundred
utatwn, and with a physical vigor which pound fine upon one of the jury, who had
gives 1ewon to hons that he may be able to departed fr.om. his compinions ; l)ut_ :lftgr,
perform s duiies for 2 period as Jong as that | WPoR lns. examination, it was taken off again,
of his predecessor.— Loyl Inlclliyencer. for that it did appear, it was only by reason
: : of the crowd, and some of his fellows were
always with him”

Attorneys, also, secem to have hud great
ideas of their dignity when walking in tho
Market-place; and to have been, perbaps,
susceptible  over much of its infringment.
Certainly those eentlemen of the ancient
useful for jeaders at the Assizes in those English “Bar ought, when they went into
timcs"\\‘hcn Puritans, being uppermost, hung | such places for a promenade, te have been
Cavaliers, anl when Cavaliers, coming back  content with neighbors' fare.  Clayton  the
in turn power, repad this fivor to their . Reporter, seems to have rather been of this
Preshyteran fiiende—are of much practicad opmion, ton, The case is iven by him thus:
use, in this day, te any one.  The lovers of * Kerifford, an attornev, was 'plaintill' in
quaint records, however, may still enjoy them battery, and the case was thus: He was
for other merits. .\ few examples may serve. | walking in the market (asattorneys do too
Shf‘m*‘l‘l‘ﬁ cane gives high ideas of constabu- much), and the defendant and he had some
larity  greatness. Dogherry would have re- | angry words there; upon which the defendant
joiced in it.  Thus it reads: dild press to go by him; and in going, by

“An action of false impriconment brought : reason of the throng of people there, he

against a constable, who pleaded not guilty. | jostled the plaintiff, and for this he brought
The defendant did show in evidence, that he | this action, in which, if an assault only be
came to search in time of the plague for | proved, it is suflicient.  And holden it wasno
lodiers in the town, and he found a stranger | assault, for the touching him or jostle was to
and questioned him which way he came into ! another end, namely, to get by in the throng,
the town; who answered, ‘over the bridge.” | and not to beat him,” {c.
And the Judge eonceived this to te a scornful The next case is asad one, a melancholy
answer to an ofticer. And hecause he had no | warning to all persons who strive for the
pass. but travelled without one, and gave such | mastery in litigation. Attend to it all such!
an answer, the defendant disd offer toapprehend “Memorandum,  One Mr. Guye Faux, of
him; and the plaintiff thereupon being present | the parish of Leathiy, a cavalier, had a cause
said to the defendant, ‘he shall not go to | heard about a plunder, upon Monday this
prion,.” but yet offered to pass his word for | week after dinner, and was well in Court
his forthcomng; npon which the defendant | and damage against him a handred pounds,
did comunit the plaintiff, and it was ruled upon | and he vas found dead next morning upon the
evidence, there was good cause to commit | conceit of it, as was supposed.”—N. Y
dhe plaintiff for opposing the constable, though ' Transcript.

ODDS AND ENDS—CLAYTON'S
REPORTS
T am not conseious that Clayton's Reports
—though declared on their face to have been
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QUEEN’S BENCH.

(Reported by Curis RovixsoN Eaq, Q.C, L-porter
o the fourt)

Ix tus MaTrer oF DavipsoN. SHERIFF OF, AND
Mg, CitursaN OF THE QUART.LR SES8I0NS
FOR THE Cousty oF WATERLOO

Jury Aty Consol Stat 17 C . ch 31l—=SherfT's feete—Mand -
mous—oeaetnd awl refusal—~Quarter Noystons—Order on
treazurer, how tn be drawn.

Whare the <heniff travels to snmmeon grand and petit jurors
at the sine e aud sertes bath during she xams Journey,
he is ot entitled (ander Consol $tat ek S to charge
separate nyleage on exch set of sumimonses, but only for
the number of miles actually travelled in order to servo
all the jyurars.

He ts entithed, under see 18], sub-sec, 3, bestdes his mileage,
to 212 for sutuaning the 45 petit jusers tor the € unty
County, and the esamio sum for the Quarter Se-sions,
though the same jurors are summoned for both courts,
and retved at the sune time with both sumimonses,

On appheatin for a2 mandamns 10 the conirmn of the
Qurter Fesndohis 1o 8340 a0 otder oD the treasater for pay-
metit ot the sheriff's xecount which hal been andited »nd
pas<ed. the chairman stated io tus afldavit filed on shew-
1042 case, that he declimed 1o mark the accovut as audited
and passed, and said that he wonld 1ot sizo a check th res
for.
a v and and refasal.

Sembide, that such 3 winndamus could not propertv be pranted,
for. 1,9t s ot essential that an order of the Quarter Xes-
sons shinnld be signed by the chaieman ¢ and. 2, he has uo
right todr ® orders on the treasurer exeept when presid.
g 10 enurt, angd then it s an order of the court, not ot the

prestding yustice,
Q. B, M T,15801)

In Easter Teom last Robert A. Harrson ob-
tained a rule calling on Mr Miller, chairman,
&e, to shew ciuse why a rule or order of this
court should not issue. directing him to sign an
ordec fur the sum of 3148 60, being the nmount
of an account of the said sheriff audited and
passed by the court of Quarter Sessions in March
last; or why a wiit of mandamus should not
issue commanding the said chairman to sign such
order : and why such onder as to the ¢osts of this
application, aud of subsequent proceedings,
should not be muade as 0 this court might seem
meet,

By the aflidavits fited on Voth sides. it appeared
that the shenifl’s acenunt, 2 nounting to %118 60,
wias presented on the 10th of Muarch. 1864, to
the Court of Quarter Sexsions for the County of
Watterlno, and the majority of justices present
sudited and passed the same, there being a dif-
ference of wpinion as to two items, which were
subm:tted to vote,

It seemed to be the practice, when an account
had been audit«d and prssed, for the chairman
of the Quarter Sewone to mark it accordingly,

HeArd, that this removed # 1 objectiun to the proof of !

i
i
i
t

and for the chaivman aiso to sign a cheek or order |

upon the treasurer to pay the amount.
chairman stated in s affi lavit that he declined
to mark and indorse this account as audited and
passed, and stated that he could not sign 2 check
for the amount, theng be was willing to sizn
one for the <ame less two items to which he ob-
“jected as not warranted by law,

A check was however presented to the chair-
man or his signnture in the following form :

* Quarter Sessions, Berlin, March 10th, 1361,
Foy to the arder of George Davidson, Esq.,

The ;

Sheriff, one hundred anl torty-cight o0.100
dolars,
v To the treasurer Cennty of Waterloo.

s Chairman

The principal matter in dispute, and on which
the refusn] of the chairman was munly grounded,
was the right of the shenfl to charge separate
mileage for travelling to serve gran.d juram« anl
petit jurors. when he travelled to serve beth sets
of summounses at one and the sawe time, aud the
two were served in the course of the same jour-
ney. There was a separate precept for summon-
ing grand and petit jurois,

The other item to the allowance of which the
chairman objected, avose out of these frets ;—
The sheriff has a right to charge a sum ot 312
for ~ummoning the panel of 48 peut jnrore,
exciusive of his mileage (Consol. Stat U C, ¢ch.
31, sec. 161, sub-sec 3). IHe summons the
same forty-cight persons to serve as petit jurors
for the Court of Yuarter Sesmions and tor the
County Court, both courts opening at the e
place and on the same day, and both being almost
always presided aver by the same individual, the
Jjudge of the County Cuurt.  There are separate
summonses gerved on each jurer for each cuurt,
though in practice served at the ~ame tune.  The
jurisdiction of one court 15 eriminal, and of the
other civil. Thougih beld in the sawme court
roota aud at the same tume, they are as distinet
as the courts of Nt Privs are trom those of
Oyer and Lermuner and General Gaol Delivery.
The judge sits alone in the exacise of hix civil
Junisdiction, but e must have at least one other
justice of the peace to ~it with him in the Court
of Quarter Se<sions, and fur the passing and
awldit of uaccounts he mu~t have s1x to 3t with
him.  The shertf charged 312 for summoning 48
petit jurors for the Quarter SRes<ionyg and the
same sum for summoning 48 jurors for the
County Court.

S. Richards, Q C., shewed caus<e, citing «* The
Upper Canada Jurors® Act,” Consol. Stats, U. C.
el A1, sees. 59, 649, 143, 161, 161 ¢h 119, sec.
75 ch 121, secs. 3, 45 The Corporation of Hal-
dumandy, Martin, 19°3.C Q B A82: [Inre Keenahan
and Pieston, 2LG.C Q B, 461 Davcudson and the
Quarter Sessons of Waterlon, 22U. C. Q@ B 405
Regina v Conyers, 8 Q B. W95 Rz v Kobinson,
2 Smith, 274 Regima v Justices of Muddleerz, 12
L J.N 8 36.M C: /n re Hemidton, Sherf,
v. Hurris, 1 U. C. Q B. 513

. Cemeron, Q C, awl Iitrrison cupported
the rule, ciung Reqina v. Law, 7 1B & B, 306 ;
The Queen v, Lhe Bourd uf Polierf Nuigara, 4 U,
C. Q. B 141; Erparte Brd, 5 Jur. N. 3 1009,

Draver, C. J.—It has heen urged aauinst this
rule, first, that no sufficient Jdemnd is shewn to
have been made upon the churman to sizn the
check or omler in question, s0 as to give the
shenfl a right to claim the writ of mandamus.
Awl, second, that the law dues not impose a duty
on the chairman of the Quarter Sessions to izn
a check for the payment of money by the treas-
urer of the county, or at all events not such o
check as is cet forth in this ease, which i< on the
face of it a were negotiable deaft at sight

[udependently of these oljections, the cave hag
been argued on both sidex on the right of the
Sheriff to be paid both or cither of the suws in
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dispate, /ud i< in wy upiing hvttuv fy eXprods |oever eoutt it may be ia which sach Jur s attens

such conclusiom ax we

oo atived st oy the

satstnutind wattor in dispute, whatever view we |

wmay take of the poelnmnary difficulties,

Atter examinag the cuatces of the statutes to
which ceference s been made, and after care-
fully con~vlering
case of Tue Corpooratomy ot Habdimand v, Martn,
(10U ¢ Q B 1) Lot upision that notwith-
ganding that there sre tao precepty, the one
divceting the L odl trsummon a grand and the
other & pent pury, yet the plain intent of the
statute i4, that for swmmomiug @/ the jarors
required for any particalar ¢ it the officer sumi-
noning ~hall only be enditnd w milenge for the
wuwmber of wiles wetuad'y taveled, The officer
is to b paid gut of publs fmalsy a sum per wile

the epruinnus expressed in the

which has been sett]ed to be a propoe altowance |

for mere travel  Mileage mwust mean s, amd [
do not wee that it e menn more.  For sommon-
ing juturs, the allow e i« eavefully laited by
the stutute s tavel neeessarily perfurmed o
going to tifvet the verviee of such rummouses,
ami m the language of Sy Rodanson, (18 U C,
Q B,p 183 Al that noy of the ~tatutes Lal
£ 7eu was 84 a mile for the distance necessarily
travelled from the ¢ounty town to wake all the
services It was uever sifowed, I think, tocharge
frem the county towa to the residence of each
Juror, asif the shentt hal made 2 new start from
the county town s go to the resilence of each

persan, thouth coizht ar ten jururs might be tiving

near each cthor woa Wwanship thurty adles from
the court.”

It does not appear to me that the principle is
jnapplicnble becad~e the ollizer i3 travelling to
8ErVE SUWMkaI~es on twenty-toue geand jurers at
the same time that he s teaveliing to serve forty-
eight petit jarors, all of whom are to attend at
the rawe time and place for the transaction of
busisess in the same court,  When the service
is cotupletest e s noright to remunerdion for
every mile retaaly amd necessardy wwavelled,

but [ ful to see why he shontd, after trivelting

ten mile~ and then sevi g o summens on 2 grand
and anvther un a petst jurer, be allowed to elaim
for travelling twenty tioes ;) aod thisis the result
of the contention,

The allowance for commoning the foriy-eight
petit Jurors for the Qaarter Se-wons and County
Court appears to wme to rest on 1 differcnt fuoting,
and fur the reasons given by 3w J. B Robinson
in the same ca~e in sapport of allowiug twe
panely of Jurors. eue tor each of these courts
First, the legi~luture has alluwed ane panel for
esch court; next, the offices of the two courts
are different, © and tn order to make the panels
conveniently aceessible to saitors, it probably 1s

exprdient that there ~hould be ouc in the office |

of eneh cowy ™ Then it appears very clear to
me that withvut the legislature bad so provided,
& sumtgons to attend a~ a jaror at the court of
Quarter Scssions wonid nat bhe a satmons to
attend at the connty court, nor would it subjest
a per=on so swimmened 10 be fined for non-atten-
dapce at the latier court.  As [ understand, the
Jurors are distinetly summonad for each court,
and a separate rewarn of the jurors sunmoned is
mma te to the precept ixsued by each court, and if
required the shenff must be prepaved to shew
fhat each juror was summoned to attend which-

!

it thns be-

dauee uory happen to e require
and

cotes, in my opinion, A hi<tinct serview,
may be charged tor aceordingiy

This expression of upinion will, T hope, put an
enl tu the present ditficulty.

Then ns to the objeetn that theve has been
no wtlicient demamd <hewn, the secm d paracraph
of the chairiean’s affilavit in aiy opinion puts an
end to it He states that he dechned to mark
ant apdoerse the sheni's nccount, a9+ audited
and prssed,” and stated that b+ wonld not - sign
a cheek therefor”  After this, the want of proof
of n sutticsent demand ought not ta be et up. 1
s quite prepared to overenle the ohjeetion,

My pre<ent leamug is in favor of the other
objeetion, first, hecawnse it does not appesr to mo
necessary for the valuhity of an order of the court
of Cuarter Sessions that its orders should be
signed by the chuirman ; and, second, because
&3 4 were check ar order of the ehurman hungelf,
he has unt, that [ am aware, any right to draw
cheeks or orlers upon the treasnrer of the county
unles» when sitiing in court, and as presshng in
cvurt ; and thea the ju-trument i3 an order of
the coart itself, and not an order of the presiding
Jjustice.

The auliting and pas<ing of the acerunts is
the act of the court jseldf The endorsing a
wemoran fum of such auditing aod puesing i3 no
mare than au authentication for the gau tiueo of
the clerk of the peace in ent ring the account nad
itg audit i the record of the prncuedmg«. and
for drawing up an order of court, when snch
order i signsfied, that the treasurer do pay such
an accodnt.  Jt seems to me analogous tu the
granting a rule nesi or fbsulute hy uny court of
record.  The court grant or refuse, di~charge or
make abselute, the rule asked for. The clerk
makes the eustry in his book, ani is-nes the raje
8o orlered to the party entitled to it The judge
presidimg sigug nething But fur the words in
the Jed sectton gection of cligpter 121, Convol
Stat U €, 1 should have fot uo doubt, aud I
am unt disposed to construe them as meaning to
ennet that ny order of the court of (buirter Ses-
sions for the paymeat of moaey she } be obeyed
unless a check or order for the payment of the
sam be drawn and signed by the ehnuman. [
shuubl rather bold that the effeet of this section
is, that where the court of Quurter Sessions have
esfablished o practice for the:r own canvenience,
that a check or order must be signed by their
chairman before au necount approve tand ordered
by the court to be paid shall be lguulated by
the treasurer, it must express the act of parlia-
ment by which the expemditure is sanctivned, 1
certainly Jdo not think it was the intention of the
legislatare that after the eourt ot Quarter Ses-
stotis hate made a format order. thoush errongous
or gven itlegal, the chairman of thet comt should
have power or authority to delay the execution
of or to nulblify euch order, by withbo'ding Ins
signatare  Tne superior courts can queash an
order of Sessions for the paywent or approprin-
tvon of woney, {Rex v Jusuces of Neweastle,
Dra Rep 204) and such a mode of proceeding
is o more satisfactory mode of disposing of such
A question ag the present,

* * * * *

(The learned Chief Ju-tice here expressed s
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strong disipproiativn of the introduction in the
affidavity of the parties of remnrks impugning
each 1ther's ngtives aud condact )

Both parties were wrong in suffering their
feet*ugs one towards the other to be mixed up
with nn application to this enurt for the cnforce~
ment of n tegal right, and if the court feit that
the matters so irregularty brought under their
notice required any further notico or proceeding
ou their part, it might be that they would bring
these crinnations ami recriminations under the
notice of tho goverument, who womd have the
power to apply some remedy if they found the
administration of public justice injuriounsly af-
fected

In my opinicn this rale must be discharged,
aml uinder the circumstances witheut costs.

Hacawry, J.—Y¥agree with the learned Chief
Justice.  Mileage, as I umlerstand it, is a recom-
pense to the shenf for the expense aud labour
of tae travel which he has to perform in serving
thr process of the court. It can hardly perhaps
¥ enlled a fee; it seems rather an equivalent or
reimbursement {or toil gr travel actually under-
gone. The legislature has cstimated the extent
of the reimbursement I think it wust b actu-
ally, not constructively earned.

1 agree rlso as to the panels.

* x * *

*

{The learned Judge alvo commented strongly |

on the un<cemly state of facts disclused in the
aflidavity filed )

Murnisox, J, coneurred.
Rule dizcharged, without costs.

COMMOYN PLEAS.

(Reported by 8. 3. Vassovsnser, Esq M A | Barrister-
di-Law, and Heporter to the Cuurt}

Brows v, Gossage BT A5,

Actiom agpunst maker @nd four widorsers of @ no'e—— Parpront
byt woidursere— dssopument of judgment wnder 2 Vi,
ch oy eteany 2,3,

G, inade 4 progussney nate to 8. who fndorad it Dof3, D,
and Wosbha mdursed . B discountod the vate whe b,
okl s been pasd st matunty, was saud, and Judanent
and exerution obtained sgainst off the partivs toat, W,
astistied the execution. wherenpoo G. &ud D paid bim (he
baving been a tiers gecommodution cudorser, 8, and DeQ.
contbutiog anthing towards the pyment, G, and D,
thereupon, applied to B, undee 26 {{ic. ch 43, pecx, 2,3,
for an asagngent t0 them of the judpment so oblained
by b, 10 order to tevy from §. and Det their share at
the biabihty, Thix B refused, § and Def, haviog infurmed
hin that by agreement they were to be relieved of linbality,

Held. on spplieation by G and D. for an «rder to catapel B
18 axsiza to e the judgiment, that on the authionty of
Phalepps v, Dot som, 29 Lo J. € P, 233, de sied under
linp Act 18 & 20 Vie sh, 97, ere 3, which In thix respect
i3 the satme as Can. Aet, 26 Vie. ch, 45, saes 2, 3, the conrt
had o puwer to graut the order.

(C. M. MUT, 1864

On the 20th October, 1864, Meftridz on behalf
of Gossage and Doyle, obtained a swmanons in
chambers ealling son the plaintifi to shew
canse why he should vot assign the judgment in
this cause to them, or to 4 trustee tor ther, on
"the ground that they, or Wood, one of the defen-
daoty, for them, bad paid the judgment, and
that Scott and DeGrassi, the two remaining
defendauts, were sull hable to them for their
Just proportion of the debt.

It appeared, that Gossage had made a pro-
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De Greasst and Doyle hnd alro end rsed, all of
them being desirous of obtaining the morey
upon it for a joint enterprive. Wood, the Inst
emlorger, bad endorsed it far their acesmodation,
Being thus endorsed, the plaintiff disconuted it,
and not being paid at matunty, the phhintf put
it in suit, obtdined & juwlgment and wued exe-
cution  Wead satisfie] phiiattl, and Gossape
ami Uoyle therenpon satisfied him, Scott and
Detirassi con ~ibuting no part.

The object of Gosenge aml Dogle was to wot
the judzment and execution asmgned to them,
that they or their trastee might levy from Seatt
and BeQOinssi their shave of the habibity,

Movs, on behalf of Brown, shewed eanse,
and filed Brown's affidavit, stating that he hasd
been paid, as he understood, threugh Gossage,
Doyle or Wood; that on communicating this
apphication 1o Neett and DeGrassi, they hal
intormed him that by the rrraugement they
were to be discharged from their hindulity 3 and
that & suit had been bronght in Augast last by
Gosgage and Dayle agniost them on this claiun,
He cxpressed his willingness to abide the deci-
sion of the court as to whether he should, or
should not, assign the jwigment to thew.

J. WiLsox, J, being in chambers, enlarced
the summons till the fifth day of term, when
MeBrude moved 2 rule niv a3 ip the summons

Daring term Muss shewed gatse :—The case
ts not within the statute 26 Vie. ¢h 43, Itis
not tha case of a surety for the debr or duty of
angther, or & liability with another for any debt
or duty; but it i3 the case of the maker and
one endorser seeking to esforce payment from
two other endorsers of an alleged share of a
joint dealing with the plaintiffi—a predicament
not contemplated by the statute.  He cited Lup,
Stat. 19 & 40 Vie ch. 97, see. 55 26 Vie eh,
45 sees. 2, 85 Phllyps et al. v, Dckson, 29 1. J.
C.p. 223,

MeBiride, in support of the rule;—The defen-
dants were liable with one another fur the debt
to Brown, which Gossage aud Doyie bave paid,
They ¢an, therefore, aval themeelves of the
statute, without reaard 10 their relatonship to
each other on the nete; aud are. cotsequentiy,
entitled to the wesignent asked for.  Scott and
DeGrass cannot be injused, for these applicants
cannot levy of them more than their just shey
any attempt to levy more would be restrained
by the court.” He eitef 26 Vie cap. 43 sees, 2,
3 Phillipps et al v, Mheicson, 20 L 7 G, p 223,

J WiLson, J, delivered the judgmeat of the
court

The 5th section of the Imperial Statute (19 &
20 Vie. ch, 97} is hke the Provineial Statute (26
Vie ch. 43 sec 2), on the authatity of wlnch
this applicntion has been wade.

Two questions arise here: Ist. Are these ap-
plieants eutitled to what they ask? and Jud.
Hus the conrt the power to grant it?

If the court has not the power to graut this
application it will be unaecessary to consider
the first point, .

The case of Phillipps et al v Dickson was this:
A, and B, two of the managiug commitiee vt a
mining assecintion. hud been sued in separate
actions by the solicite~ to the as-aciation for
£381 16s., the balance of his bill of costs. In
the action agiinst A, a verdiet was taken by

missory uote to Scott, who hal eaducsed it; tha , consent for £500, payable by tustalments. Judg
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ment wias not o be enered uuless A, wade
default. He did make default, upon which
Judguient wag eutered, and he paid the debt and
costs  The action wus stayed by a judge’s
order, on payment by B. of £330 by instal-
ments, without prejudice to any nights the
plaintiff wught have agaiost other persons in
respect thereof. A
Oth scetion to have the judge’s vrder ar gned to
Lan, the court held that they had no power to
make an order under that act

Witles, J , suid—++ Culess this act expressly
gives the court jurisdiction ta proceed by way ot
motion and order, we cannot help the defendant,
He may apply to the phaintiffs to asagn the
ovder, awl 1 they retuse he can bring an
action.”

Byles, J., snid=—+¢ The defeadant hag his ve-
medy  to enfurce contribution, without any
assiznment of the judgmeut ™ Aud por curiam
—* The court has no power to make the order.”

Ou the anthority of this case we refuse the
order moved for.

Rule discharged with costs.

L4

Musere v McKiNpey g7 an

Jae n eourtmJarradctism—Jale rpleacicr—Ttle o land—
Jary—~1olibdeon,

The jndze of 1 dividon court may, notwithetanding Con
Stats U C ol 19 s B3, subies 3 entertan an wutere
pboader application to e the question of Propersy 1n 2o wls,
evon though the euqguiry may avdse the title to land.
The judge msdf wust deade such application without
the aid of ajury.

C P OMLT 1864)
In Trinity Term Iast, /' Connur had obtained

a rule, calling upon the plaintf and John Boyd,

E-quire, junior judge ot the county court of the

umited counties of York and Peel, to shew cnuse

why o writ of prohibitien should not irsue to
prohibit the said John Bayd, or other person

having applied ueder the

seizure Francis MeKinley pgave notice of his
claim to the bailif who, thereupon, cauved an
jnterpleader summons to issue, callinz upon
Francis McKinley to appear, and prove and
gust iin his right to the said property; that on
the first day of July last he did appear beforo
the said John Boyd, E-quire, the said julge,
anl, by Mr. O’ Brien, who acted for him, c¢hject-
el to the jurisdiction of the court, on the ground
that the title to land came in question; that a

¢ jury which had been summoned at the instanee of

William Munsie wag also objected to, on the
ground that there was no provision of law for
jur s on such issues: that Mr. Boyd overraled
these objections. and the case went to the jury,
who found for Muu-ie; that afterwards a new
trial was granted, on condition that the debt and
co~ts should be paid into court, which was done.

During the pre~ent terrr, Bull, fur Mun<ie and
Boyd. shewed cause e filed affidavits denying
that the jurisdiction had been questiouew, and
eited, Denton v, Marshall, 7 L. P. N 8§ 683;
Watdi v, Jondes, 22 L. 3 Q B 1375 The Queen
v Doy, 130 C Q B 398; Richards v. Mm-

D deviead Lucal Board of Health, 27 L J Mag Cu.

authorized to hold the Sixth Division Court of .

the waid united counties, from proceeding to try
and determine, or from further proceeding in a
certaiu interpleader summons teaued out of the
Ia~t mentioned court, wherehy one Francis
McKinley and the said William Munsie were
culled before the said division court, in owder
that the clzim of the said Francis McKley to
certain property seized by one of the hilitfs of
-the said division court, under process issued by
the said William Mundie, out of the «aid division
court, against the goods of Wilham McKmley
and Sidney MceKinley, m.ght be  adjuhicated
upon, upon the ground that the title to corporen!
hereditaments came in question, and  the said
caart bl no Jurisdiction : and why the sam of
L£20 185 20, which the said Francis MeKmley
had paid into the said division court should ne:
Le retuteled to ham,

The afiidavits <hewed that the property in dis-
pute was the crops growing on the ea-t half of
lot number three, in the tenth concesdion of the
townslip of King, which one Pottyge, the bailiff,
hal cerzed tn the wonth «f June last, as the
property of  Wilitum MeKialey and  Sidney

MeKanley s that William McKiniey had convey-

ed the <aid land to Francis McKinley for a good
and waluable consideration; and that the crops
Lelonged to the said Franeis McKintey, who had

been an the ¢ niinnous possession of the land

fram the date of the conveyance; that after the

i

. C ch

73 Joseple v Henry, 19 Lo J. Q. B 460,

O’ Connnr supported the rule, and contended
that in order to sustain bis claim, Munsie attack-
ed the conveyance to Francis McKinley, so as
to show that the title to the land on winch the
crops were growing was still in Wilham \Mc¢Kin-
ley, nnd thus brought the title to the land in
question ; and that instead of deciding biwnself
on the interpleader matter, the judge had sum-
moned and sworn a jury, for which he had no
authority  He cited Marsden v. Wardle, 3 Bl
& Bl 695 Thompson v Ingham, 14 Q B 7.,
Kerkin v, Kerken, 3 E. & B 5995 Con State, U,
19, sec. 54, subsec 4, sec. 53, subsee. 2,
sees 61, 175,

Heetor Cameran {amicus enne), cited Trainer
v. Helcamd, 7 v. ¢ Q I A48

J Wisex, J., delivered (e judgment of the

. cout.

The -4th subsecting of section 54 of the « Act
respecting the Division Courts ™ prosiies, that
these courts shall not have juri~diction in actions
in which the right or fitle to any curporenl or
ingorporcal hereditunsnts comes in question.
Bt the 1751h section provides, that * i case a
claim be made to or in vespect of wny geols or
chattels, property or security, taken in execntion,
or attached under the process of any dinvivion
court, or in vespect of the proceeds or value

. theeeof, by any landlord for rent. or Ly any

person aat Leiug the pirty agaiust wham <uch
process issued, then, subject to the provisius of
the * Act respeeting Abeconling Debtors” the

" clerk of the court, upon apnlication of the officer
! P:

charged with the exveation of such process, nay,
whether before or after the action hav been
bronght against suel officer, issue s smmmons
eatling hefure tie court out of which such pro-
cessassued, or hefure the court holiden jor the
division in which the s¢rzure under such process
was made, ay well the party who i~sued such
process, as the party making such clam; and
the county judge, having jurisdiciion in <uch
division conrt, <hall aljudicate upon the cliim,
and make such orlec hetween the parbes in
respect thereof, and of the costs of the proceed-
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ing, &« to him scems fit; and such order shall be
enforced in like manner as an order made in any
suit brought in such division court, and shall be
final and conclugive between the parties ”

In this clause is embodied this important
provision, * that thereupon’ (that is, upon the
bringinz of the party who issued the execation
and the party claiming the goods before the court),
“«any sccion which bas been brought 1w any of
Her Mujesty’s superior eourts of record, or in
any leeal or inferior court, in respect of such
claim, ~hall be stayed; and the court in which
such action may be brought, or any judge there-
of, on proof of the icxue of such summons, and
that the goods and chattels or property or secu-
rity were so taken in execntion, or upon attach-
ment. way ovder the party bringing ~uch action
to pay the costs of ail preceedings had upon
such nction after the issniug of such summons
out of the division court ”

By the swutute the jurizdiction is Hmited, first,
in all personal actions where the debt or damages
claimed do not exceed forty dollare, nud. second-
1y, to all ctuims and demands of debt, account,
or breach of contract, whether payable in money
or otherwise.wherethe amount or balance ¢laimed
does not exceed one hundred dollars

If an action were brought in a division court
to try the right or title to any corporeal or
incorporeal hereditaments, or if a personal
action, m an action for debt, account or breach
of contract. or covenaut or woney demand, had
been brought clearly beyond its jurisdiction,
and attempted to be maintained, prohibition
woull have been granted.  But in an interplea-
der matter, which is collateral to the actian, is
the jurivbiction limited? A quauntity of gooils,
s single chattel, a piano or a hor-e, in value
nmuck exceeding ane hundred dollars, may be the
subject of dispute Is there any doubt of the
Jurisdiction of the division court judges to try
whose they are, in an interplesider matter? But
the jurivhcetion is limited in regard to value to
forty Jdelar< i matters of tort, which a weizure
of the goals of 13 for the goads of A must
necessatily be  The question of whose the and
is, way anse on a cham of a landlord for rent
from the bailff, but the statute gives express
jurisdiction; or it may arise, as in the case
before us-, on the question of whose the crops
are; but it is a collateral question, arising in a
matter collateral to the action Does it there-
fore, {ollew that the court has no jurisdiction?
Thereis no expresslimitation of jurislictionin the
act w reference to interpleader matters: and we
may gather the intention of the Legisiature that
none was wtended from the fact, that to enable
a bailitf to make one hundred dollirs auld the
costs of the swit, gaod« ta 2 much gieater value
st necessarily be seized.  Tocenable the judze
to aeijadicate upon claims for reut, might involve
the qaestion of title, for two might claim for
rent wlversely to each other.  The clinse quoted,
which «tays praceedings in any court fur the
allege b wiong in geizing, imphes the vight in the
Judge to adjudicate upon rights to property and
securit wexceeding i vdue one hundred dellars,
and contuins no provision to prevenst the judge
from proceeding in case the inquiry invelves the
title to Tands

We, ther »fore, think the judge may. in inter-
pleader, try whose the crops are, athongh the

inquiry may bring the title to the land in quces-
tion,

In regard to the question as to whether the
juadge alone is to adjudicate upon the cluim in
interpleader, or may summon a jury, or whether
either party may summon a jury, we think
the directions of the statute are plain: ¢ The
county judge having jurisdiction in such division
court shall adjudicutz upon the claim

A new trial has been granted by the Division
Court judge We cannot presume he will act
coutrary to the express directious of the =tatute,
and throw off the responsibility cast upoh him-
self  But can we grant a prohibition on the
statement that he has once improperly sworn a
jury, and on the sugzagestion that he may do so
again?  We think not; and no doubt the opinion
of the eourt in this respect wiil prevent the irte-
gularity in future  The rule will be diccharged.

tale discharged without cots.

——— e —

IN TRE MATTER OF MALcorLy Ocnvie McGREGOR,
AN ARTICLED CLEKK.
Altornen's clerl—Ihscharge from articles—ractice,
A cleck articled o an sattarney, who dunng the continuancs
of the arttcdes, abscouds, Wik be dischiarged from his
D:I::l:rh\sof f eopy of the rale nied o the tywn age t of the
attornes, and Leavang copiee at s place of riadence aud
at lus uittee, heid suthdent service.
COPLWLTL ISR

S. IRichards, Q C, obtained a rule to <hew
cau-e why an articled clerk, named McGregor,
should not be discharged fram his articles, by
which he was bound to an attorney of thig cvurt,
who resided at the willage of Elora.

It nppeared by affiduvit, that on the 16th day
of March, 185G, McGregor had articled himself
to one Gikison, » practising sttarney; and in
this and other affi-lavits it was shewn, that in
September, 1861, he had sold his furmture and
effects, and left this province for patts uukunwn,
without auy intention of returning.

The rute was moved absolute, on affi Iavits
shewing that the rule i had been cerved by
delivering one copy of it to the town agent of
Gi'kison, and by leaving another copy at his iast
place of vesidence, and also at his oflice

S Richards, Q €[ moved the rule absolate,
citing Con State. U C eh 35, sec. 151 1 Arch.
Prac It ed 0 Er parte Wilkicen, @ Dowl,
320 Ex parte Hancock, 2 Dowl. No 8. 58 Fe

©oparte Carudey. 2 Dowi NU S, 44,

No cause was ~hewn.

J Wiusox, J., delivered the judgment of the
court.

The Emperial Stat 6 & 7 Vie. ch. 73, cantains
chuses substantinlly the same a5 the 14 & 15
sec of the Con Statza U. C ch 35,

Before the passing of the Imperial <tatate,
the Court of Queen’s Bench had discharged the
artictes in the cave of Wilkmeon (4 Donl 320),
which was ane precisely ike this  Newther that
statute, nor ours, provides in words for the
preseut case, but they do provide fer caves where
the attorney discontinues or leases off practice.

I this case, the affi Bivits shew that the attor-
ney has virtually lef? off pracuce, and hax ab-
sconded  The statute provides for the former,
the practice fur the latter

The service of the rale heing sufficient, we
think it ought to be made abeolute

Ruie absolute accordingly.
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(Beported by R A, HarkisoN, Evq , Barrnistr at-Law.)
ITvsearp v. MILNE.

apmacaftoy ectaum—Bal wm one county— Fdmg laal puece an

i.
|
j
|
|

ulethepm1Ih fects it original writ and copy—Amerdment :

—C s,

JL141 That acopey of nowat «f « goas after aetion <hould
hhe the ongioal writy show thy nature of the cause of
1w ton

Hetd, 2 That fn the note at the foat of the writ 1he word
cealendar” showdd preceds shs word ¢ months™ snd thut
the words *includingg the day of such date” should 1oliuw
thy wordy “ from the date he jet

I 3. That such defecta s the foregoiug both in the weit
and copy served when prodiced by dejendant, sy be
amended o pay eut of costs,

Jleit, 3 Thut in the warmng at §s proper to direct the Lail
pirce 10 be tled an the athiee of the cletk or deputy Clerk
of the Crown and Pleas fur the county fram which proeess
issted sithough s county Qitferent to that i which the
arrert is made or bail grven.

{Chambers, Qetober 815043

J I Read obtained a summons endhing on the
pleintff Lis attorney or agent to shew cause why
the writ of cagras i~sued in this cause, and the
arrvest thereunder of the defendant, or the capy
of such writ served on the defendant, or the copy
and service thereof should not be set asude, amld
all proceedings under and by vittue of said wiit
of capras taken or had, with costs, anl why the
defemiant should not be dicharged from the cu.-
tady of the sheriff of the county of Wellingian,
or his hail to such sheriff nnder nnd by virtue of
said writ of capras, an the grounds fullawing :

Ist That the bailiff arresting or professing
to avrest said defendant, under and by virtue of
sad wnit of copras, had not snid writ of cupras at
the time of such arvest, or if he had. that such
banliff’ refused to shew the defendant ~uch origi-
unl writ at the time of his arrest, although the
same wae by the defendant requested

2Zud. That the copy of such wiit served on the
defendant did not, nor dil the original wiit. shew
the natare of the ennse of activn, as required by
the statute in that Lebalf

3rd. That such copy of capias <o served. and

#aid original writ, were irregulur, and contrary o

the form of the statute in such caxe made nnd

provided, . s ating the months to be two calend 17

months from the date thereof, within which time

the wiit i to be exceuted, nd in leaving out or
striking out the words <including the day of
such date” from the notice stating the time with-
in which such writs to be exeented.

fth That the sud writ of cipras aml copy <o

served as atoresaid wereirregular in the warning

No 2o the defendunt, en-dorsed thereon or sub
scrtbed thereto, in stating that the plaintff shoanld

be at hiberty to proceed in case defendant having

given bail to the sheriff an hie arrest, omit< to

fle the ~peeind bail picce for his surrender to the

shentt of the connty from which the capins issued

[}

in the cflice of the clerk or deputy elerk of the

Crewn and Pleas fur the connty of Ontaria,
The detendant made onth, that on Xaturday,

the twenty-fourth day of September, A D 1863,
he wa~ artested by u bailiff of the sheriff of the

sheniff of the county of Wellington, by virtue of
& warraut in his hands, purporting to be a war-
rant direcied to the said biliff, sind communhing
the said bailiff to take the defenant to answer

the 1equitements of the wiit ufter mentioned, or |
the suppeserd copy thereof 3 ¢l his (lefendant's)

atlorney demanded of the sherifls bubiff a sight

of the origiunl writ of capras and a pernsal
thereof, and that the same wus refused, on the
groand that the bailiff had not the original writ,
by virtue of which the warrant was granted;
that defendant when arrvested received from the

U sherifi™s bailiff a paper annexed purporting 1o be

a copy of the original wiit of capias.

The following is a copy of the writ of capras
as annexed to the affidavit, (the words between
the brackets baving been struck out):

Upper Canada, county of Ontario [L S.]
Victoria, by the Grace of God, &c.
To the Sheriff of the county of Wellington,
greeting:
We cammand you, that you take Kobert Milae,
if he shall be found in your county, and him
safely keep until he shall have given you bail in
the action on promixes. which Isazc Brock
Hubbard has commenced againet him, and which
aciion i3 now pending, or until the said Robert
Milne shall by other lawful means be discharged
from vourcustody. And wedo further command
vou, that on execution hereof you do deliver a
copy to the said Robert Milne; and that im-
mediately after execution hereof, you do return
this writ to our Court of Queen’s Bench together
with the manner In which you shall have executed
the same, and the day of the execution hereof;
and if the same shall remain unexecuted. [and
shall not be renewed according to law ) then that
you do go return the same at the expiration of
six] two calendar months from the date hereof,
{or of the Iast renewal hereof] or soouer if you
shull be required thereto by order of the said
court or a juldge  And we do hereby requive the
said Robert Milne that within ten days after the
execution hereof on him, inclusive of the day of
such execution, he cause specinl bail to be put
in for bim in our said court, according to the
warning hereunder written or endorsed hercon ;
aud that in default ot his so doing, proceedings
may be had and taken as are mentioned in the
warning iu that behalf

Witness, the Honorable Willinm Henry Draper,
C B., Chief Justice at Torounto, the twenty second
duy of September, in the year of our Lord one
thousand eight handred and sixty four

N B —This writ is to he executed within [six)
two (calendar | mnoaths from the date hereof, for
if rencwed, then from the date of cuch renewal,
including the day of such date, and] but not
afterwards.

(8'gued) Ronrrt STaNTON.

WARNIXG TO THE DEFENDANT.

1. Thiz suit, which wa< commenced by the
service of a writ of snmmons, will be continued
and ecarried on like manner as if the defendant
hned not been arrested on this writ of capae

2 If the defendant, having given biii to the
sheriff on the arrest on this writ, shall omit to
put in <pecial bail for his surrender to the sheriff
of the comnty from which the writ of capias
issued, and 1o file the bail picce in the office of
the clerk or deputy clerk of the Crown and
Pleaa for the county of Ontario, the piaintiff may
proceed against the sheriff or on the bail bond

[«aued from the office of the deputy clerk of
the Crown and Pleas, in the county of Outario.

(Sgned) J. V. Haw,
Deputy Cleck,
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Rotert A4 Jlarrnison shewed cause. He filed
an affiiavit of plaintiff’s attorney, shewing the
original wiit contnining the proper cause of
action, and explaining that the nlterations in the
printed torm of writ had been made by the
deputy clerk of the crown who issued the writ.
He arzued that there was nothing in the ficst ob-
Jectiun as a ground for setting aside either the
writ or the copy; that as the original writ pro-
dnced <hewed the cause of action, the copy also
produce i hy defendant conld be amended by it,
80 a5 to yemove the second ground of objection ;
that the legnl construction of the word **months”
as u~ed in the warning was *¢ calendar nionths,”
and so the omission of the word ** calendar” was
immaterial, aud that for a like reason the omis-
gion ot the words «¢ including the day of such
date” was immateria), and 50 there was nothing
in the third ground of objection; that the writ
and copy were good A« against the fourth objec-
tion ; nnd that under any circumstances amend-
ments ought 1o be allowed on payment of costs,
rather than allow the writ, copy or arrest to be
set astie  He referred to Con. Stat. U. C. cap.
22, cehd. No. 62 Con. Stat. U C. eap 2, 5. 13
Con. Sttt U. C.cap 22,8 2225 Wulson v. Storey,
2 U. ¢ Prac. Rep. 30%; Keefer v. Hawley, 1 U.
Prac. Rep 1.

J. I} R-ad. in support of the summons, aban-
doned the first ground of objection, but contended
for the second, third and fourth, and argued that
no amecndment should be allowed.

Jonx Wieox, J —I shall allow the plaintiff
to amend the original writ and copy on payment
of costs.  In the original writ the cnuse of action
is properly «tated, and the omission of it occurs
only in the copy. That can be nmended. Now
as regards the office in which the bail piece is to
be fited  The statute 2 Geo 1V. cap. 1 ccc. 40,
which authorized the appointment of commis-
sioners for taking bail. directed that all recogni-
zances of bail taken before them chould be filed
in the office of the clerk of the crown in the dis-
trict where the same were taken, together with
an affidavit of the due taking, &e¢. But sec 8 of
the Cianmon Law Procedure Act enacts that all
proceedings to final judgment in actions whether
tran<itory or local, shull be carried on in the
office from which the first process iesues The
Common Law Praocedure Act must now be held
to govern our practice. [ think the rule broadiy
Inid down in the act applies to this cace, that
Plaintitf bas given the proper warning to the de-
fendant, and that the bail bend should be filed in
ti:e office from which the first process issucs

Ovder accordingly.

.-
IN Tu® MaTren ofF Jamrs MceGinses.

Motiay ast— OFenesr—Foam of warrant of commalment.

F21d, tht a wareant of commitment in which it was charged
that the prisoner, on the 2oth June. 1963, *and on divers
Cther davvan ] imes” at the city of Kineston. dia unlas-
fubiy attempt to perayade one James Howdtt, A aoldier in
Jler Majecty'e sopvice, to desert, was bad, for it was in-
Jrsaible to /av, upon rending thoe warrant. how many
of ice< hie had committed, or how tho punishment was
awarded.

[Chambere, October 10, 184}
This was an application by a prisoner. brought
Up under writ of habeas corpus, to he diseharged
Trom cloee cnstody, ou the ground that he was
11 illegal custody.

The prisoner was in the custady of the gaoler
of the United Counties of Frantenae and Lennox
and Addington, on a warrant, signed by Thomas
W. Robinson, police magistrate in and for the
city of Kingston, and Jeremiah Meaghar, Esq.,
one of Her Majesty's justices of the pence of
these United Countieg, duted the 11th day of
August, 1861, in which it wae eharged that the
prisoner, ou the 20th day of Juve. in the year of
our Lord 1864, * and on diveis other days and
times,” at the city of Kingstor, did unlauwfully
attempt to persuade oue James Hewitt, a soldier
in Her Mujesty’s military service, to desert trom

b Her Majesty’s military service, and thereupon

the prisuner was adjudged, tor his said offence,
to be imprisoned in the common gaol of the ity
of King~ton for the space of five months.

On the 20th Sept., 1864, the privoner obtained
the writ of habeas corpus and a writ of certivrar,
directed to the suid justices before whom he waw
convicted, and to the chairman of the Quarter
Sessious of the Peace in apd for the said United
Counties.

The committing justices returned the proceed-
ings had before them. The alleged comiction,
which was written at the end of and immedintely
after the procecdings, was in these words:—
“August 11, 1854, james McGinnes v con-
victed of attempting to persuade James Hewite,
an enlisted soldier, to desert from the city of
Kingston, and is adjudged to be committed for
five months in the common gaol™  The justices
certified that no record of conviction other than
the foregoit.g had been had before them.

The chairman of the Quarter Sessions certified
also that there was no record of any conviction
of the prisoner among the records of the said
court.

Guynne, Q. C, on reading the writs of Zabeas
corpus aud certiorart and returns thercto, moved
that the prisoner be dischargel:

1st. Beeause there was no conviction to sustain
the warrant of commitment.

2ud  Because the commitment was bad on the
face of it for charging the prisoner with the
cemmission of divers offences. the whole of
<hich frere punished by five monthy’ imprison-
ment in the gaol of the city of Kingston, whereas
cach crime ought to Lave had its separate pun-
ishment

3rd. Because the prisoner was sent to a gaol
not known by the laws of this provinee, for the
common gaol in the city of Kingston is the com-
mon gaol of the United Counties of Frontenac
and Lennox and Addington.

4th. Because the warrant did not follow tho
conviction.

5th  Because the consiction was void, for the
proceedings upon which it was touuded did not
appear to have been held before two or more
justices of the peace. in accordince with the
Mutiny Act under which the proceedings were
had.

S. Richards, Q. C., shewed cause.

Joux Wrrsox, J.—The prisoner i< entitled to
hig discha ge The commitment is bad on the
face of it. The prisoner might have been im-
prisoned for the offence charged to have been
committed on the 20th June, for any perind not
exceeding six monthe, and £Hr each of the offences
| committed en *“ the divers days and umes”
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when the other attempts were made, he might
have been imptizoned for o like period. 1 can-
not tell how many offences he committed, or
how the punizhment hag been awarded. 1f the
prizoner were brought up again he would be
unable to «ay whether he had been tried or not,
for he could net tell fur which attempt he had
already been ivpriconed.

Besndes, on looking oehind the warrant, no
conviction is found tv sustain it, nor in fact any
conviction to sustain an jmprisonment at all.
For suppo-¢ the very words were used in the
commitment wlich are cited in the alleged con-
viction, the commitment could not be sustained. i

It is to be regretted that a proceediog hike |
this shoulil have been conducted so loosely, and
with ~o httle regard to the explicit direction of I
our own criminal procedure act, as to allow a
prizoner to escape, who, but for want of ordi-
nary cave, might have -uffered the legal punish-
ment of an offence which there is no reason to
doubt he commtted.

I must, however, on the materials before me,
discharge him, and ghall so order.

Order accordingly.

- ——

IN RE ASHER WARNER.

Ashburton Preaty—(un, Siat. Can. cap. 89—=24 Tic. cap 66
~— Wha wdhian the mianing of treaty—Second warcants—
Review an the merrs.

Held 1. Thata person convicted of forgery or uttering forged
paprrin she Uoted Stites who escaped to Canada after
verdiet, but before jud auent, 18 liable to be delivered over
to the nwrhorities of the Cnted States undor the A<hbar.
ton Treaty, und the Proviocal Statute passed to give effect
10 that Treaty.

Held 2 Fhoatatas i the power of a magistrate acting under
that treaty and statute after issue of s writ of “abeas cor-
Pus Y at before s retuen 20 dediver to the gaoler asecond
or wmmnepded watrant, which, if returned in obedience to
the nrit. mnst he loohed at by the court or judyge before
whotn the prisouer i« brouzht.

Quare, A<t 1he pawer of the court or a judgze on writs of
hiabwa s coyprs and o0 horars to teview the decision of the
examnirg magl-trate under the treaty and statute.

[Chambers, October 20, 1564.]

On the 61 October, 1861, & writ of habeas cor-
pus was dssued by Mr. Justice Jobm Wilvon,
addressed to the keeper of the county gaol of
Essex, to bring up the body of Asher Warner,
with the day and cause of his being taken and !
detained. ;

Ou the 20th October, the gaoler produced the !
body of Asher Warner, and returned that he had ¢
been 1 his custody since the 5th September last, |
uvoder a warrant from the police magistrate at *
Windwor, delivered to lmm that day, and that |

1
|
|

stuce the receipt of the habeas corpus, and since
a fermer informal return made by him to said
writ, <etting forth oniy & copy of the warrant,
and on the 15th October instant, the said police
magistrate delivered to him the warrant of com- |
mitment also anncexed ; and that on said 15th
Oct ber, the sheriff bad handed to him & warrant !
under the great seal of the provinge, dated 1st
October instant, and that «aid Warner was iu his
custody under said respective warrants

The first warrant stated that Warner was
charged, on the oath of persons named, that he
had on or ahout Tth January last, in Ohio, ut-
tered, jssued, &c, a certain forged paper (dea-
criling it). and directed priconer to he kept “to
he dealt with, and until he shall be delivered
from your custody according to law.” ‘

| 6 & 7 Vie. eap. 76: 2 Hawk P C

The warrant received on 15th October set forth
that Warner was charged on the oath of Earl
Bell, with having commutted within the jurisdic-
tion of the United States of America, the crime
of the utterance of forged puper, to wit, with
having, on or about the 26th Janunry, 18G4, at
Cleveland, Ohio, feloniously utteved, offered and
di~posed of, and put off as true, a certuin forged
paper, to wit, & certain forged and counterfeit
fractional note, commonly called postage cur-
rency of the United States, given tor the payment
of filty cents, and iszued by the Secretary of the
Treacury of the United States, with intent to de-
fiaud one Edwin E Besman, Le the said Warner
then and there knowiug the sume to be false,
forged and counterfeit; thata warrant had been
issued at Cleveland, and Warner had fled to this
proviuce; that he had been brought before the
police magistrate on a warraunt issued on such
informations ; that such evidence had becn in
troduced asaccording to the laws of this provinee
would justify the appreheusion and committal for
trial if the crime of which he is so charged, had
been committed in this province. The warraut
then committed him to gaol, * to remain until
surrendered according to the stipulations of the
treaty existing between Her Majesty and the said
United States, ratified August Uth, 1842, and
commonly known as the Ashburton Treaty, ot
until discharged according to law ™ 1t was
dated 5th September, the same day as the first
warrant.

S. Rickards, Q C , for the Crown conceded that
the first warrant could uvot be supported, as the
conclusion was incuflicient on the authority of
Anderson’s ease, 11 U, C. C P. 1.

Gueynne, Q C., and G 1) Boulten, for the pri-

' soner, ohjected, first, that the second warrant

could not be resorted to, hasing been received
after the receipt of the habeas corpus, and after
the informal atterpt to makes return. They
al=o urged that, if receivable, it did not disclose
an offence within the treaty; that the utterance
of furged paper is aot shewn in this warrant,

8. Rechards. Q ¢, shewed eanuse, and cited
Hurd ou fabeas Corpus, 6135 fn re Suuth, 3 W
& N. 227 Coun. Stat. Can. cap &9; Jwp. Act

524 ; Ex
parte Crass, 2 {1 & N. 354 Reqina v. Birhards,
5Q. B 926; In re Plapps, 11 W. R, 7305 Fu

! parte Page, 1 B. & AL 572y Rex v. Gordon, Ib.

i notes; Lx parte Lygington, 2 1. & B, 717.

HacarTy, J.—¢ A fractional note, commonly
called postage currency, of the United States,

I given fur the payment of fifty cents, and is<ued

by the Sfccretary of the Treasury of the United

i States,” may in my juagment, be fairly a-~umed
¢ to be a subject for forgery, and its utterance the

utterance of ¢ forged paper”  Our own forgery

" statate applies to the forgery or uttering of any

bill, note, undertaking or order fur the payment
of money, purporting to be the hill, note or un.
dertaking. &ec., of any foreign priuce or state, or
of any minister or officers in the service of any
foreign prince or state, &c. or of any per-on or
company of persoug resident in any country not
under the dominion of Her Majesty

But it 13 contended that the second warrant
cannat be relied on.  Severai cases cited by Mr.
Richards, and especially Fz parte Page, 1 B. &
Al 671; and the case of Rex v. Gordon, cited in
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the notes (where the second warraut was receive.
od after the Aetleas corpus issued, and only the
day before prisoner was brought up), seems to
me tu extablish the right to rely upon it

g v Richards (5 Q. B. 926) recognizes the !
©opposition of opinion between <aid judges onthe

right to return nud rely on a second warrant,
lodged, however, before the Labeas corpus 1=sued.
Lord Denman says, ** It is impossible not to sce
that the gaoler has returved good warrants, upon
which the parties may be lawfully detained
I re Pigps (11 Wo RO T30) iz also to the same
etfect

The object of the writ of habeas corpus is to
prevert allegal detention, and it requires the
production of the priconer, with the causc of his
being detmued 1 can see no reason why any
valid commitmeut received by the gaoler up to
the moment of s making his return may not be
properly looked to.  The object of the writ is
attaired. 1 do not see that the receipt of the
comnutinent before or sfter the issue or receipt
of the kadeas corpus can make any difference.

Mr Gwynne objected, that as the magi-trate
had, after his first warrant, transmitted copies of
thie testim:ny to the Government, or even after
comnutting prisonor in the first instance, he was
Junetus ofiicio 1t seems to me that if this objec-
tion prevall, it must be equilly fatal to »ll ~ases
in which second warrants or commitments have
been so often allowed to be lodged and rehed on.

I am therefore of opinien that the return to
the Aakeas corpus shows a good cause of detiiner
on the face of it.

A writ of certiorari has bronght up all the
papers and proceedings befure the police magis-
trate ; and Lam now asked to review ns decision,
and to decide that the facts show the case to be
not within the treaty.

Assuming that 1 have the right to review the
evidence, the facts are very peculiar

It appeared before the police magistrate that
Warner was arrested on this charge in Obio, by
wariant dated &th January, 1864, That an
indictment of six connts, charging both forging
and uttering, was found against him; aud in the
May term of the United States Cireuit Court, he
was arraigned, pleaded and tried.  He was found
guiity on the 2mi, 4th and 5th counts for the
uttering, &c, and acquitted on the others. e
then gave notice of motion in arrest of judgment,
and was admitted to bail, to appear fiom day to
day, to abide the order and judgment of the
court.  Oa the 23rd May there was an entry that
the district attorney appeared ; that Warner was
then twice solemaly called to come into court
and abide the judgment according te his recog-
pizince; that he made default, as did his bal,
and their recoguizince was declaved forfeited
The mnotion in arrest of judgment, with all the
reasons of counsel therefor, appear to have been
fled on the 24th May.,  On the 2ud June, a war-

|

!
[
|

rant. tested io the name of Chief Justice Taney, :

issucd, addressed to the marshall, to take
Warner, und have his hedy forthwith b fore the
Tuited States Circnit Court, to answer on an
Indiciment preseuted by the grand jury, * and
now prodimg in said court against him” On the
Tith July, 1t would appear that his surety paid
$2,500. the amount of the recognizance ; that on
the i2th duly (qeearding to the clerk's certificate)
Mr Justice Swiy e, presiding Judge, dehivered
au opinivn overrulivg the motion 1n sirest of

Judgment ; that no entry was miade on the jour-
nal of the procevdings ot sanl caurt, by direction
of Hon IV Wilkon, districe juldge, and oue of
the said Circuit Court judges, for the reason
that an app ieation was mmle for » certficate of

potnts made op #aid motion ; aud that no action
ha~ been taken by the court on <ail applicition,
aud that no motion fur a new trial by been filed.

If it were necessary for me to 1eview the deci-
sion of the magistrate, I shoull <ay that the
evidence of criminality taken before him was
suficient within the meaning of the treaty aul
stutute  But the point chicfly procee) fur the
prisaner was, that as he had been tried and found
guilty, his case was nut affected by the treaty,

[u addition to the evidence from eflicial docu-
ments, the district attorney, who was examined,
swore that the motion fur mrrest of judument and
a new trinl had pot been disposed of, and the
accused had not Leen sentenced  He also swore
thut the fractional currescy was in general uso
as a circulating medium in the United States,

The general vbject of the treaty is declared to
be, that each power should dehiver up to jntice
all per-ons who, being charged with the crime of
munder, &c, committed within the jurisdiction
of either of the high contracting parties, ~hould
seck an asylum or should be found wittun the
territories of the other, provided that this ~hould
only be done upon such evidence of criminulity
as, according to the laws of the place where the
fogitive or person so charged should be found,
would justify his apprebension and committal
for tria} if the crime or offence had beeu there
committed.

Our last statute provides that certain func-
tionaries, on complaint on oath chaiging any
person found within the limits of the Provinge
with having committed any of the crimes men-
tioned in the treaty, may issue warrants for the
apprebension of the person su charged. and may
examme witnesses touching the truth of such
charge; aud then, if the evudince would justify
his apprehension and comnuttal (for utrial if
crime comnitted here), a warrant may go for his
commital to gaol, to remuin till surrendered
under the treaty, &c.  Aud section 4 provides
that the Govervor, by warrant under his hanod
aud seal, may order the person so committed to
be delivered up, &c, to the United States, to be
tried for the crime of which such persou stands
accusred, and such person shall be delivered up
accordingly.

I am presced now to decide that the treaty and
statute do not provide fur the cuse of a person
against whom a verdict of guilty bis been 1en-
dered, and who becomes a fugitive between ver-
dict and judgment

I think this depends on the significance of the
words, *¢charged with the crime of murder,”
&c¢. Qur Sovereign contracts (aud Parliument
sanctions her coutract) to deliver up any person
who, being so charged, seeks an asylum en Byi-
tish ground. I do not feel pressed by the words
in our local act as to the Governor delivering
bim up ¢ to be tried for the crime.” 1f he
shoubl he a proper subject for dehvery, we have
nothing to do with the subsequent dispositiun of
the offeader, and the words cannut, 1 thiuk, affeet
the question.

In what seuse, then, did the treaty make use
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of the wordg, * being charged with the crime of
wurder,” &e . —in o strictly technical or in a
poputar amd wider sense?  The object of the
treaty was doubtiess to prevent the ends of jus-
tice being deteated by the eseape of su offender
amenable o puuishiment.  The eontracting par-
ties may, I think, be salely assumed not to have
desited to deliver up persons euspected of or
liabte to be arraigned avd tried for erime, aud to
extend complete protection to those actually
proved to be guiliy thereof  The murderer eseap-
ing fiom the dock iwmediately on hearing the
verdictof guilty would thus find a sacred asylum
in Canada, nithuugh perhaps a week before he
had been delivered up under the treaty to await
bis teial. Technically speaking, after verdiet of
guilty. and certninly after judgment, a man is
incarrectly spoken of as “ charged with the
erime.”  The charge may be said to be merged
(at all events after judpment) in convictivn In
the treaty it may not have S0 narrow a constrac-
tion.  Ax Tindul, C. J., says, in one of the cases
cited (7 M & G 504y, “The word ¢ conviction’
is undoubtediy verbum equvocum. 1t is some-
tinies used as meanmyg the verdwet of & jury, and
at other tines in ity move strictly legal sense, for
the sentence of the court. The nuestion i, in
which sense is it used in the statute under consi-
deration? IT the verdict of o jury or confession
by the purty were sufficient to satisty the statute,
a duor wouhl be equally open to frand  So agnin
the word ‘acquittal’ i3 verdum equivocum. It
is generally sanl that a party is aequitted by the
jury, butin fuet the scquittal is by the judgment
of the cvurt.”

It seems to me that I should not hold the
words of the treaty to too narrow o congtruction;
that if the wurds used to carry out a design of
general utiluy can propesly be construed so as
to give effect to and not defeat that design, I am
bound 1o udupt the larger construction,

In the very late case of Regma v. Twnan et ol
(JOL T. N 8 199}, Chief Justice Cockburn used
Ianguage worthy of note pn this treaty: “It
seems (o me that the moment you sy you will
give up offenders with » view to promote the
farge interewrs of juctiee throughout the whole
civilized world, as 2 matter in which all nations
have o commen interest, you must thea lovk to
eee what is the cxtent and scope of tha mischief
you thus desire to countersct amd to prevent,
* % ¥ I the language of tho statate is large
enough to comprehend both these kinds of mis-
¢hiet, it is bighly inexpedient to restrict it to oue
ou'v "’

The Chief Justice was overruled by the restof
the court, on the broad question that as piracy
on the high ceas is an offence agrinst all nations,
and therefore triable in England as well as

Asier WanNes. i L Ch

i

Awmerica, the alleged pirates could not be given !

up under the treaty, which only governs cases
where persons hud songht asylum in a couutry
where the offence cannot be tried

1 base arnved attne conclusion that the worls
of the treaty arc wide encugh te comprehend at
gll erents the ea~e of an offender wuo hag hecome
a fagiuve from justice before judgment given
agninyt him fur the offence.

It is this prisoner’s own act that julgment did
not at once fullow verdict.  He tried to obtain a
reversal, gave bail to uppear, and then lew from
justice. I think I may still hold bim to he com-

i

|

prehended under the words ¢ charged with the
crime of the utterance of forged paper.’’ and
that none of the subrequent words used can nar-
row their meaning.

The provision as to the evidence of ~riminality,
being sufficient to justify his apprebension anl
comaittal for tvinl, if the offence hnd been com.
mitted here, merely furnishes a test as to the
hind of evidence requived T hardly think the
plen of auterfois convert is proved by productio
of the record and verdict endorsed  Where the
statute rllows proof of former convictivns by

| eertificnte, the certificate must state the judg.

ment on it {(Regma v Atekroyd vt ul, 1 ¢ & K
188, Cresgwell, J.}; aml in Regina v Drury,
(3 €. & K 108, the law as to this plea i+ dis
cussed.  Sir J. Caleridge reviews the opinion,
and cites Starkie’s words: * If defendant, after
conviction, remains either withaut receiving judg-
ment or praying his clergy, he may he iadictel
for any other offence, or even for the sune’™
And agsin: ¢ It is clear that in tespect of the
plea of auterfuls acqurt there must nut only be
the verdict, but juigment also, to make it of
avail ”*

If my opinion bad been favorvatde to the pri-
sener wu the objections taken, I would have
reguired further time to cunsider before threcting
his discharge on Aubees corpus, it the warrant
appeared sufficient. 1 share the grave doubis
cutertained By the late Sir John Robwson ag to
the right of thie judges to interfere by tins writ,
exceept in the ease specially provided by the $th
section of our Provincial statute, Con. Siat, €
cap &Y, when the persos is kept uver two months
after conviction: * It may be a question, since
the whole proceeding is founded on a public
treaty between two sovereign powers, whether
exch party to that treaty eanpot hold the other
to n compliance with its terms without impedi
mwent from the exercise of a jurisdiction over the
sabject matter within either coantry, beyond
what is provided for in tbe treaty ™ (fn »¢
Anderson, 200.C Q. B 136) I also refer to
the same caxcin 1 U, C. C. P 1.

Siuce Anderson’s case, a ~tatute has been passed
here waking some alteration in the words as to
the judge or magistrate adjudicating on the suf-
ficiency of the evidence (24 Vic. eap G); and it
must be borne in mind that the last set, with-
drawing the case from ordinary ipagistrates,
appoints the judges of superior and county
courty, recorders and police magistrates, as per-
sons it to perform the required duties

I have to treat Me. Cavon's wurrant precicely
a3 that of one of my brather judges: andif the
warrant be unexceptivnable, I am not free from
the denbts above suggested.

In England the juwiges seem to feel no dithiculiy
on this head, but the machinery pravidel for
carrying the treaty into effect is very different,

As my judgment proceeds on other groundy, |
express no positive apinion on thus point.

I direct the prisoner to be remandel to the
custody of the gaoler of the county of £--ex.

See also B p. Resvett, 6 Q B 481, and Clanton’s
case, Law Times, Nuv. 1813, citedd in Ewun o
Ixtraditon, p. 48, aod lavd on Mabeas Corpus,
615,

Order accordingly.
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Srivsox v Gress—Re Lesox) creo~—Fvass vo Evass,
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fChan, Ch,

Ranspv @ T1.v. Gugss.

Con. St 1 C ey 1M s 3= deton fur pena’ty~—Chounty

caurt—-hists.

Held that s plontnl <wang a4 justice of the peaes siader Con,
Stat U U ocap 124 8 2 Gor the penalty of 3¢, for nnt
et on save bt b ettatled to tubl costs withant o
COrbin alr

Held, thist B Ralqq ¢ v Allen, 11U € Q B 56, untyf
contratertod by o de egan of the full court, Is bindingg on
& Judze st b Chiubers

[Chambers, Dec. 21, 1584.)
Thiz was an action brought against defendaat,

a justire «f the peace 1n and for the United

Countir« uf Frouteuse, Levuogxr and Addiugton,

to recover the sum of 380, as a pewalty, under |
o . . - Y <33
attorseys to shew canse why the order of 2lnd

8. 2ol Uon Stat. U ¢ cap. 124, for not return-
ing a convictivn te the clerk of the pewce as
require-d by that statute.

The plaintff reenvered & verdict for the pen-
alty of &%, but obtained no certificate for full
ooste, nm! atterwards taxed full costs in Quicber
last, betore the deputy clerk of the Crown and
Pleas at Kwgston,

Defeud sty in December jast, appealed to the
principal olficer in Torouto, contemding that
plaints¥ was entitled to recover county court
costy valy, but the master, on revision, affismed
the decision of the deputy elerk of the Crown.

Me Ju~tiwe Morrisau ou 14th December issned
& sunnuons, calling npon the plasuff to shew
oause why the master sheald net be directed to
review his revision of the taxation, upon the
grouni that the plaintif} having obtained a ver-
dict fur an amount within the jurisdiction of the
county eourt, the master should huve taxed the
bill on the county court scale, aud not ou that
of the superinr courts,

N Ringoall shewed cause, relying upon
O Revily y v v, Allen, 11 U, €. Q. B 5286,

Jame« Paterson supported the summons, and
argued that O Rully q. tov. Adlen, was decided
witliout veference to the Interpretacion Act (Cen,
Stat Can. eap 5, s 6, sub. 8. 17), and that it
has since been dectled by the Court of Common
Pleas hiere, on the anthotity of the Apothecarirs’
0{;111}7:1/::/ v Jurt, 5 Ex 363, that the county

courts lave juris lictiun in actions for penaltion |

(In re dudte of Llya and Weddfietd, 120 €.
C. P 1) He uho veferred to Lon. Stat.
U. C.oeap 15, 5. 16,

Avam Witsox, J.—T1 mmst take the case of
0"130!(:/ q .y Allen, 1T Y C.Q B. 520, as a
biuding satherity upon a judge sitting in Cham-
bers,  If the defeudant think he can snccess-
fully contravert that decision, he must apply 10
the full coart.  In the meantime | discharge the
summous fur revision of costs,

Summeons discharged,
e
I¥ me Levex axp Prrensoy, ATrorxevs, &c.

Atlernry and dient—Grder for delivery of bile—Chste.

B ld, whete an urder, slent ag to cosls, was made upon
8llorness fur de'svery of Wlls of custs o3 chent. and the
bille were afterwaeds delssered. and a ruhequent order
Made for the tanation of costs of the referenes to atnds the
eyeut 1hat the contr uf the st order could not be tsxed
A5 part of the conts of the veference

el also, 1hat o asder 1 oudd be made upon the attorpess
by 8 prdse Qifbers it to the one who <igoed the fiest order

qur pannnt e thew of the costs of the §rat order.

WATe Cay wit R properly e made ta px
a0 order for the duh‘(‘rf)’ of billz ofmc!s?x 7 the costs of
{Ciambers, Dec. 27, 1864.]

On 7th May. 1864, an order was made on
Blessrs, Lemon & Peterson, attorneys, to deliver

their billa of co~ts to their clivat, Me Clarke,
and that they should give theiy chient ceredit for
all sumy recerved for bhim on 2204 Mwzust, 1844,

The bills were accordiugly dehivered, and
referred to the master for tusation, with divees
tions to tax the costs »f refereuce, to he paid
* according to the event of such taxation

The costs were taxed, and wore than one-~ixth
of the amount disallowed  The master wn taxing
the costs of the reference, disalluwed ta the client
the coxts of obtniniag the order for the delivery
of the bills of corts made in May, 1561,

The client obtiiued a smiumon= catling on the

August, 1864, should not be amended =a a4 to
give the costs of the order of May, 1861, to the
client, or why a separate order should nut be
mnde respecting the same.

Paterson shewed cause.

Boyd supported the summons.

Avnast Winsox, J.—I see no nathority to com-
pel the attorneys to pay the casts of delisering
their bills.  Such costs were no part of the costs
of the reference to the master, fur the delivery of
the attoruey’s bitl and the taxation of it are two
very different proceedings  The statate makes
the costs of the reference abide the event of tuxa-
tion; and it i3 these costs which the master has
to gertify. 1 cannot now avder the atturueyy to
pay the costs of Jdelivering theie bdls; nur do 1
think the judge conid properiy have made such
an order.  But at all events it was for him to
have dizposed of them by an express Sirvction
or by reserving them; and as he has not Jdone
8n, it must be assumed either that he did not
think that the attorneys onght 1o have paid
them, or else that he has adjudicated upon them
in effect by having said nothing about them.

I mast discharge the summons with costs, to

be fixed at ten shillings.
Sumimons discharged.

CHANCERY CHAMBERS.

(8 prrtrd by MEX GANT, Koy Burrater«l-Laie, #epovter
16 the Cunrl }

Evaxs v. Evaxs.
Garnishee order—(usts
A credifor applying £or 8 garnishive vider, 18 not entitled to
the coxts 1 the applicntion
Brurns, for a creditor, applied for a garnisheo
order. The amount doe by the garnishee to the
debtor was amply sufficient to pay the amount
due the ereditor, besides the costs of the appli-
cation,
8. I Blake, for the garnishee, consented.

Hodyms, for the debtor ohjected to paying tho
costs of the application.  He cited Bank of Mon-
treal v, Yarrmgton, 3 U, C. L. J. 183,

Seracer, V. C, after referring *o the su-
thority cited, said that the rea on given there
wns, that the garnishee process was a new
remely, and that therefore the party taking
advantage of it shounld net have his costy, and
that, though he did not agree with the reason,
yet, as it was the rule in a court of ¢o-ordinate
Jjuriadiction, it would be convenient that there
should be a similar one in this court, and that
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Chan, Ch.}

he shoulld therefore follow it until a
one should be e«taolished with the concurrence
of the other membiers of the court.

Order granted without costs,

R

Pire v. SiAfER.
il nravr for foreclosuy e— Qccugatron ront.
Where the plantil¥ (2 mortzgee) isn oceupation of the
mert rnged preturses, the master shoutd chasgs him with
oreupaton rent wp to the day appointad {41 pavhent, 8o,

Mhrre it appeated that w morigagee un e such aream.

stances had boen charged with ocoupation rent. auly to

the dace of the master’s report. and had snee contisued

0 povsesston, the final order was refurd

This was an application for a final ovder for
forcelo~ure. It appeared that the plainutf had
been, before the date of the report (Februnry,
186 1), aud had since coutinued in the occupation
of the moryzaged premives, but that the master
had ouly charged him with occupation rent up
to the date of the report.  The day appuinted
fur payment was in August, 1864,

Sersacr, V. C —The plaintifi has been in
occuption from Februarvy till August, and bas
not accounted for any occupation rent for that
time  You must take a subsequent account, and
appoint it new day for payment, one mouth from
the date of the arder, according to the practice.
The registrar can take the account, aud he had
better ehurge the pliindfl with reut up to the
end of th:e month.

RECORDER'S COURT.

{Before the Recarder of the City of Toronto )

Ix rur MaTTER OF Bexyer G. Buriey,
Ashbwrton treaty— Fugitoee fotons—=British suljects-~Beliige-
reut raghls—Rotlery.

I 1 That tha Ashburton Treaty as to the exteadition
of fumtive filns and our acts pasced to give effict toat,
extend to Retish sulgeets camumstting the sfenees named
w the treaty, in the teenitory of the Puited States, and
Yecomngz fuzntives to Canada,

Ield, 2. Thatit s in the d retiap of the maxistrate jnses-
tizating intoa chirge vider the reaty against 8 person
accused ¢ one of the erimes mentioned i the {reaty, to
recetve evidence for the detence,

Held 3. 'That under the arcumstaneces of the cise as shewn,
as well un the put ot the prosecation as the detesce that
the aecused, who took the property of 8 noncombat nt
citize u hy violence from hic person, was gty of robbery
agd halle to be surrendercad uuder the treaty.

(Toronto, January 20,1865

The prisoner, Bennet G. Burley, was charged
with 2 robbery from the person of Walter O
Ashley, of 2 320 treasury note of the Uunited
States, in use in the said States ag current lawtul
money thereot

The 1abliery was charged to have been com-
mitted 1 the State of Ohio, one of the United
States of Amevica, on the vineteenth day of Sep-
tember, 1864

The el ge was preferred, hefore the Recorder
of Turonty, aiinst the prisoner, under the laws
in force i this province respecting the treaty
between her Majesty and the Uniteld States for
the apprehiension and extradiuon, amongst others,
of persons charged with the commission of the
crime of rovbery within the jurisdiction of the
gaid United States.

From the evidence for the prosecution, it ap-
pearcd that at the time of the committing of the

Pire v. Suarer.—IN re Burrey.

[Ree. Ct.

ditferent ( acts complained of, viz, the 19th Reptember,

1864, nnd for some time previous, civil war ex.
isted between the Confederate State< of Americs
and the Umted States of Ameriea  Johu<on's
I<land i3 in Sandusky Bnay, two miles from the
city of Sandusky, in the State of Ohin, one of the
United States of America, and is a wilitary post
of the government of the United States, having
a military prison, reported and understond
contp’n between two and three thousand Confede.
rate prisoners of war, and having the United
States war vessel Jiclign ygunrling the same
Ash'ey, the complainant, waw a resident of the
city of Detroit, in the State ot Michigan, and s
citizen of the United States, and owner joimly
with other citizens of the United States of a2
American steamer called the do Parsons, an
ordinary freight and passenger boat, running
between the city of Detroit and the city of San.
dusky, touching occavionally at the Canadine
ports of Windsor, Sandwich and Amhercthurg
Ashley wag clerk ou the boat.  Whilst she was
at her dock at Detroit, on the evening of the 1&th
September, the prisoner Burley hul an interview
with him on board, by which it was arranged
that Burley should he a passenger in her next
morning, for Sandusky, with three of his filends,
who were to be taken on at Sundwich. The neat
duy, being the 1Gth Septewber, Puricy cume ot
as a pas<enger at Detroit, and his three friends ar
Sandwich.  They had the adiress and manners
of geuntlemen. On e arrival of the boat al
Amber-tburg, about twenty men roughly drevsed
came on board and took passage for Sundusky,
paying their fare. The only baggage brought og
bourd here was an old trunk, which, as after-
wards appeared, contained revolvers and axes.
At aboat four o’clock, and after the boat had
touched at Kelly’s Island, i the State of Ohie
ani had proceeded southerly nbout two miles ty
wards Sandusky, having about eighty pas-engers
on bomrid, thirty of whom weie Luhies, the pri.
souer Burley appeared on deck, urmed with s
revolver, at the lhead of abeut twenty-five per-
sons, who then armed themeelves each waith twe
Iarge revolvers, and some with axes, from the
old trunk, aund took forcible possession of the
boat and made prisoners of all on bonrd  Burley
threate:ed the life of Ashley if he refu-ed te
submit A person called Bell, who thok ateading
part with the priscuer, ctme up to Mr Nichol,
the mate of the boat, euquuredaf he had charge,
and said to him that as a Confederate offlcer
he seized the boat and wade Lim prisoner.
was declared amoug the pmity that the of jeet it
seizing the boat was to enaible themw to capture
the Meelayan, and to release their friends, the
prisoners at Johnzon's Island  The prisoner
caused to be thrown ovarbuard a portion of the
pig-ivon freight lying on the main deck, of whick
there were thirty tong, alvo a sulky  The ires
might have terfered with the movements o
thatdeck  The passengers had been assured that
they should pot be injured  Asbiey hald tols
some of the ladies that vebels had captared the
boat.  Subsequeutly this armed party arnved
with the boat at Muddiebass Island, in the State
of (o, and there, uwnder the command of the
prisoner, ~aptured the /s/and (Juecn, an Amevican
steamer, making her fast to the Philo Parsons,
awl making prigoners of all on v, including
scme twenty five unarted United States soldiers,
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and had them all Lrought prisoners on board the
FPhddo Prrsons Here a promase of scerecy for
twenty tour hours, as to what had occurred, was
exdacted from tne ladies, and anoath to that effect
from the maie paissengers—all of whom were
then hibw rated an L1 ut nshore. They were not pre-
vented fiom taking their baggage, and it did not
appew that, beyon | their imprisonment, nuy one
of them had heen moiested or his effects inter-
fered with  [flere the priconer and Bell went to
Ashley, in the cabin of the Philo Puarsons, and
holding thewr revolvers in their hands, demanded
bis money T peril of his life he took from his
pocket s roll of bnlls, amongst which was the %20
bill in question, and which bills the prisoner and
Bell tunk  They then al-o, in like manner, took
gbout S10 wmore funnd in tho drawer, consisting
partly of wilver Al of this money was the pro-
perty ot Ashley and his co-partners, owners with
him of the Pldo Pursons.  Ashley was then,
about nine o'clock at night, put ashove at Middle-
bass Island  The D’h-lo Parsens, with the [Nland
Quien tistened alongside, at once steered for
Sandusky.  After proceeiting for about half an
hour they wet the /-Jaw! Quern adrift, it was said
scuttled  They were then distant from Saudusky
about fouitteen miles, by the route they were
pursning  Nichols, the mate, who had been de-
tained in the hold a prisoner for two or three
bours afier leaving the is'and, was then called
up. e fund thut they had got the bout into a
pond. Subsequently hie was divected to steer for
Detroit Kiver.  He olserved a Covnfederate flag
on boarl. The wind was high. It was said
amongst the party that they intended taking the
Michiqun, if they could, but that they had not
made much by their coming down.  Some of
Nicholy' cluthes had been taken by them. On
retupning up the Betront River, one of the party
said it waw well fur vome of the vessels then near
by that they were in Caundian water, as other-
wise they would have boarded them.  Some of
them ashed Nichols 1f a banker did not reside at
Gro~<c V¢ He renlied yes, that one Ives did

It was then <and, if 1t had not been so late they
wouid hive gone and robhed him  The boat was
nest worntagz, at Sindwich, abandoned by the
party, aud some of its furniture, which had been
removed on shore, was also found there.

At the clese of the ense for the prosecution,
the prisener asked an adjournment 1 order to
procure testimony on his bebalf, and denied on
oath the tact of having committed the rubbery.
To thi~ the preseeution ohjected, contending that,
under the treaty and the acts passed to give it
effect. the Recorder was not to try the en<e. hut
merely to inguire a- to probable cause  The Re-
corder Lield that he was bound, under the statute,
to receive evidence as to “the truth of the charge,”
and adwitte d the evilence.

On Lehalr of the prisaner, evidenve was given
of his bangn Biitish burn subject of her Majesty.
He hal been st the city of Richmond. in the
State o Vuginia, one of the Confederate States
of America, in May, 1863, also in February and
March, 1861, then appearing in the uniform of a
Confederate sollier, having 2 badge of military
rauk; ulso of the fact of a military prison exist-
e at Johneow’s Island, containing from two to
three thowsand Contederate prisoners of war,
andef ane of the priconers therein in September
being then aware of au anticipated movement

|
|

upon the pince fur their velief, A document
under the oflicinl seal of the Depuwtment of State
ot the Confelderate States of Ameriea, signed by
Jetferson Davis and by Judah £ Benjunm, Sec-
retary of State, dated at the ¢ity of Richmond,
24th December, 1864, wax proved.  This fustru-
ment reeognizes the prisoner as anactinz-master
in the navy of the Confederate States of Ameviea,
and slleges that to him, in September last, hal
been confided an ent rprise fur the taking of the
steamer Mechigan and the release of the prisoners
at Johnson’s [sland, nud that such enterprise had
been authorised by the Confedernte tiovernment,
and it closed in these words: — \nl I do fur-
ther make known to all whom it may concern,
that in the orders and instructions given to the
officers engaged in said expedition they were
specially directed and enjained to abstain from
violating any of the laws and regulations ot the
Canadian or British authorities in relation to
weutrality, and that the combination necessary
to effect the purpose of said expedition must be
made by Confederate soldiers, and <uch asist-
ance as they might (you ny) draw trum the
enewny’s country.” A ducument unlder the official
seal of the Secretary of the Navcy of the Confed-
erate States, signed by the Secretary, 8 R Mal.
lory, was proved. 1t certiied a copy of an
appointment of the prizoner, September 11th,
1861, to the oflice of an Acting-master in the
Confelerate navy.

This closed the evidence for the defence.

M C. Cameron, Q . for the prisoner,
claimed his di«charge from custody, aunl con-
tended that the A~hhurton Treaty in no way
applied to Briti~h suhjects: but wimitting that
it did, arguel that the prisoner bal done no
more than exercise a belligerent right. for
which he had the anthority of the Government
of the Confederate States, anl that whether the
fct was in the fiest instance authorized by that
Government or <ubequently aldopted by it. the
prizoner as a mere politicnl refugee was not
within the Treaty. He mted Whetan's Inter-
national Lew, 6 tdn 179: 1 Bliek. Com. 137
Drown v Uared Statesg 8 Cranch 133

S Rechards, Q C, fur the Uaitel States,
contended that what the prisener i was to com-
mit robbery, and was not justifiable as anact of
war, and could not be and was not in fact ratified
by the Government of the Confuderate States.
He cited Whenton. put 4, cap 2,8 4 3, p. 501
t5 596, last ed ; Haleck, p 412, 427, 456, 457,
458 ; 3 Phill.more, p 74: Vattel, cap 8, p 165,
308, 359 Reg v Tanan, 10 L T. N. 8. 499,

Robert A, Iarrison, for the Canadian Govern-
ment, argned that Buarley and those with him
had violated the nentral territory of Canada,
and could not therefore be allowed to «ay in
the courts of that country that what he did
were acts of legitimate warfare, that under
any circumstances the property of non-combat-
ants in time of war was protected; that the
taking of such property by violence from the
person was robbery, and that evidence if any,
to excuse the act, could only be weighed before
a jury in the tribunnls of the foreign country.
He cited Two Zrothers, 3 ¢ Robwson 164
Lucas v Bunce, 4 Am Reg, 935 In re Anderson,
11y C.C P.6O; Ry v. Tevnan, 10 L T N,
S 499 In re Brunett, 11 1. T N.S. 488; In
r¢ Kawne, 14 Howard U. S. 103, 137 ; the case of
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the Chesapeake in Nova Scotin; the case of
Meclend, 6 Webster's Works, 247, S. C. 25 Wea-
delt, 183.

Dragax, Recorder.—QOn behalf of the priconer
it i3 urged—first, that being a British subject,
he is not within the provisions of the Exiradi-
tion Treaty; sccowld, that before and a* the
time of the committing of the acts charped as
tho robbery, war existed between the Uaited
States of America and the said Confederate
States ; that such act was oue which the prisouner,
then engaged in a belligerent enterprise, had by
the law of nations a right to commit.

With regard to the first point the language of
the treaty, as recited in our Act 22 Vic., chap.
89, of the Consolidated Statutes of Canada, is
as follows:—* That Her Majesty and the said
United States should, upon mutual recognition
by them or their ministers, officers or authori-
ties, re<pectively made, deliver up to justice all
persops whe, being charged with the crime of
murder, or piracy, or arson, or rohbery, or fpr-
gery, or the utterance of forged paper, commit-
ted within the jurisdiction of either of the bigh
contrscting parties, should seek any asylum or
be found within the territories of tho other.”

The terms employed are plain and most com-
prebensive, embracing all persons, without ex-
ception or qualification of avy kind. What
persous, in the words of the treaty, are to be
given up? Expressly ¢ all persons who being
charged,” &c.  That the treaty includes, and
was intended to include, without exception, sll
persons, irrespective of country or nation, I en-
tertain no doubt, and therefore hold that the
prisoner, on the ground of his being a DBritish
subject, is not esempt from its provisions.

Then, as to tho existence of war, I consider
the existence ‘of war proved. This important
status is by the Supreme Court of the United
States of America, 1n the judgment given ou
March 19th, 1863, in the ca~e of the [linwatha
and Amy Werwek, distinctly recognized to be
that of the contending parties. And I do not
say that. tuking into account the whole proceed-
ings of the prisoner, as shown in the evidence
fox the prosecation, it may not be justly pre-
sumed that he wus engaged in the enterprige
which he and others acung with him profes-
sed. But 1T do say that it appears clear to
me, upon the evidence, that the prisoner's
arraugements for the alleged enterprise. the col-
lecting of men and arms, were clande-tinely
made in this country, and were partially acted
upon within this country, by proceeding from it
direct with these men and arms iuto the adjvining
territory of the United States of Amernea, and
that therein, and by these means, acts of hostility
and violence were waged upon its non-combatant
inhabitants—this country being happily at peace
‘and in annty with the United States of Americn
and with its people. I consider the ahove acts
a flagrant violation of the public law and & gross
injustice done to our country

Then as to the taking from Ashley of his
money by violence, and tho putting him iuto
peril of his life, the avowed object of the alleged
enterprise was the relenge of the prisoners at
Johnson’s Island. Johnson’s Istand is in the
State of Ohio, and far sway from the scene of

. ground of being such enemies,

war and warlike hostilities. The country aroun!
is the nbode of non-combatant people, engaged
in the ordinary peacefu! nvocations of every day
life, and 1t was through this country and smongst
these people that the alleged enterprivo was at.
tempted to be carricd out. Would it be lawfu!
for the belligerent encmies of the nation te
which these people belong, simply on  the
without any ne-
cessity for the acts by violeuce, and at the peri,
of the lives of these people, to despoil them of
their effects and plunder them at will? It i
said by writers on interpational law that by the
modern us:age of nations, which has now ac
quired the force of law, private property on lani

. is exempt from confiscation, with the esception

of such as may become booty in special cases,
wheo taken from enemies in the field or in
besieged towns, and military contributions lev.
ied upon the inhabitants of the hostile terri.
tory. It is not pretended that the prisoner
committed the act complained of under any of
the circumstances suggested. Ashley, when de-
prived of his money by violence, aml at the pent
of his life, was to the knowledge of the prisoner
such a non.combatant as 1 have described
If the prisoner on the cceasion in question had
an sbsolute right, without necessity of any kind,
then to take Ashley’s money at the peril of his
life, would he not equally have had the right in
like manner by violence to despoil of his money
and effects every other non-combatant Uniteld
States citizen whom he might happen to meet and
choose to attack under colour of carrying ont,
or becauce of beiug engaged in, a bhelligerent
enterprise? 1 do wot find that sach a right
exists, or i3 sanctioned by the code of Christian
and eunlightened nations.

I have herein endeavoured to give all the facts
and circumstances material on this proceeding.
and I have now to state, in conclusion, that [
find and determino that the evidence taken be-
fore me, according to the laws of this Provinee,
on the charge of robbery here preferred ngainst
the prisoner, Beunett G. Burley, would justify
the apprehension and commitral for trial of the
said Bennett G. Burley, according to the law:
of this Province, for the said robbery, if the
same h~d been committed in tnis Province.

Order for committal.

GENERAL CORRESPONDENCE.

Judyes—Their pay and their libors,
To tue Epitors or The Law Jourvar.

Ge~vtreyey,—I was much pleased to read
your correspondent ¢ Qbserver’s” remarks
respecting ** Our judges, their labors and
pay,”’ in your last issue; hut at the same
time with yourselves, I do not endorse al
his views.

It is not true that “the present state of
things does not afford sufficien inducemen:
to men of the highest rank in the profession
to accept judicial ofices.”” Mr. Joha Wilses
and Mr. Oliver Mowat, both with a gres
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future before them in the profession, accept-
ed judge-hips under the prerent régime.
Who would he call men of the “highest
rank,” if not Mr. Morrison, 8o long solicitor-
general, Mr. Adam Wilson, or Mr. Hagarty ?
I say nothing of the two Chief Justices, or
the Chaacellor! This ery that the ‘“highest
rank”’ are not to be had has beer so long
reiterated as to be almost believed. T know
of no refusals of the lonor—for it is the
konor which seduces them, regardless of
conseruences.  So in the County Courts,
many of our old M. P.’s are there—men
who have gone through the ordeals of popu-
Iar electiens again and again, men who have
agsisted in making laws from year to year—
and it is rather teo bad that this continunal
sneer should be kept up that they necessarily
take subordinate rank in town or country—
in Toronto or elsewhere, know that some
of them repel the idea with considerable
energy. Offer any number of the profession,
in or vut of Parliament, these vpenings, and
you’ll see. They will accept without much
hesitation,

Let me say that I do not blame ¢ Obser-
ver” for the remark. It is one of those
popular fallacies floating about which he is
not to blame for adopting.

In many of his other observations he is
entirely correct. The government have the
deaths of Sir James B. Macaulay and Sir
John B Robiason oo their souls. Like true
and well-tried servants, they stoud out to the
last, but nature could not do otherwise than
saccumb.  Pray look at it. What these
Jjudges and their colleagues had to do, would
Dave required thirty judges to accomplish in
the State of New York!
of eccouumy in the separate States of the
Union. a principle of humanity seems to
dictate a careful distribution of labor in all
the departinents, so that all men can live
through the operation of becoming an official.
Asg for county judges, there is a neglect of
them by the Government, and a piling on of
work upon them by the Parliament, which
geems incomprehensible, I 1 have been
correctly informed, one-third of them are
ground down to the lowest possible point in
respect to salary, even when the present law
enables partial justice to be dene them in this
réspect. Is there one of them who does not
Tégret huving accepted the honor of being
selected from his fellows for a judicial posi-

With all the desire !

tion? Some do resign, to again try their
fortune among their juniors, wnder many
disadvantages, and it is to be hopel that the
contempt with which they view the manner
in which they and their former colleagues
have been treated, may impel them to action
in the matter, now that their hands sare
untied. Mr, Miles O'Rielly, and Mr. Ken-
neth Mackenzie, could each of them lend
valuable aid in puotting their old contreres,
who dare not risk following their example,

upon some fair footing.
Yours, &e.,

December 12, 186,

Coxe.

Auticled clerks acting in lay employments—
Salaries—-];“/]}w{ I/l(’l'w:/.

To Tur Epitors or Tie Law JuUry (L.

GesTreMeN,—Will you Le kind enough to
answer the following questions in your next
Journal,

Can an articled clerk during the time of
his service hold the office of treasurer, or
colector, of a municipality?

Can he act as an official assignee under the
Insolvent Act of 18647

Can he act as an agent of an insurance
company ?

Can an articled clerk receive a salary ?

See Cun. Stat. U. C. cap. sec. 3, sub-see. 1,

Yours, &e.,
A Meuser er tie Law Sociery, U, C.

St. Thomas, Dee. 8, 1564

[No person is entitled to be admitted an
attorney unless he has, during the whole of
the term specified in his contract of service,
been actaally employed in the proper prac-
tice or business of an attorney. Where an
articled clerk held the office of surveyor of
taxes during the time for which he was
bound, although it appeaved that this occa-
pied hut an eighth part of his time, and that
the remainder was devoted to the study of
his profession, the servive was held not to
be sufficient (Re Zuylor, 5 B & Ald. 538).
The court, in disallowing the service, said
the service intended by the statute is a ser-
vice to the master, coutinuing during the
time and term of years specified in the
contract of service, and not a service broken
by devoting days and hours to a diferen
employment accepted by the clerk (In re
Tuylor, 4 B. & C. 344, per Abbott, C. J. See
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also Jox pufe Carr, 3 Q. B, 4475 Fr parte
Ridowt, T. 1.2 &3 Vie: R, & I Dig., Attor-
ney L. 1, 45 Fe parte Hoame, 19 U, C. Q. B.
373 Er parte Smith, Fl. & EL 928; s, ¢. 5
Jur. N. 85155 7 W, R, 451).

The nature of the empleyment, whether
treasurer, collector, official asnignee, agent of

an insurance company, or otherwise, so long
as 7o that of the attorney to whom the clerk
is articled, is a matter «f no consequence.
All such are prohibited if they interfere with
that of the due proseeution of the study of
the Iaw. The student is not to serve two
masters. But we must add that in one case,
where an articled clerk had aceepted the
office of auditor of a poor law union, the
duties of which were performed by him as
extra labor, after the close of business hours,
it was held no ohjection to the service (Fr
parte Llawellyn, 2 Dowl. N. S, 701). Mr.
Justice Williams, in giving judgment, said:
“If aZman chooses to wark extra time, and
to make two days out of one, 1 do not see
why he should not be at liberty to do so.
The damage is to his own cunstitution, and
not to his master’ (/b.). We dv not find
that this case has heen followed in any sub.
sequent case, and would not recummend it to
be allowed as a precedent.

We know of nothing which, in Upper
Canada, at present, prevents an articled
clerk receiving a salary. It i, however,
we believe, contempluted by the Benchers to
make some regulativn on the subject.—Ebps.

L.J.]

Profussion of the law—Multeplication and
deterivial inn— Rewmedies proposed,

To tue Evitors or the Law JoUuryNaL.

Gexntreuey,—-There is a very general feel-
ing in the profession throughout the Provinee

that something should Le done to stop the |

influx intu its ranks, and restrain it within
legitimate limits; but no une scems tv care
about deing anything to prevent it,

The resxson for such ix, perhaps, with the
wmajority of lawyers, w selfish one, but there
are reasons of a far higher nature.
duty of every member of the profession to do
all he ean tu elevate the tone and public
standing of the professivn; and it cannot be
denied but that many are admitted, and
many secking admission into its ranks, who
are not calculated to raise the staudard in
public estimation. Many wanting ability to

It is the |

assure an honorable practice are driven to
varioas devices to earn a livelihood, which
not only bring their own names into dis-
eredit, but also reflect disparagin~T= upon
the profession to which they belong, I have
heard it said that a leading coansel remarked
“They are only fit to give briefs to a bar-
rister.”  Granted.  But the reputation of the
bady as a whole suffers from the pettifogging
of its members, and each one is injured in
the public estimation by the I»w practices of
his brother professionals.  Besides, the pro-
fession necessarily occupies & very prominent
public pluace, and exerts a very powerfal
influence upon the commuuity. It follows
that the profession owes to the public the
daty of admitting to its rauks only such as
are capable of fulfilling their duty to that
publie. No system could Le adopted which
would secure this in every instance, hut we
think something might Le done to lessen
the evil.

There are enough already in the profession
to meet the requirem->n:s of the public for
many years, and a system much more strin-
gent than that now in force might be adopted
without injury to the public; and, whatever
be the ordeal, many there will be who will
pass it.

The public would gain in another respect.
Many young men whu are better fitted for
another place in our sucial and political
fabrie, finding the road to t'e profession less
easy of travel, would turn their attention to
sumething else, and add so many more to
vur wercantile, manufucturing, agricultural,
&e., population,  And the wants of the
country will be better satistied by increasing
these classes than the professions,  There
must be lawyers. They are as necessary a
class as doctors, mechanics, farmers, or any
portion of the community which go to make
ap the whole.  No one but u lawyer can tell
how much the community 13 injured by
ineompetent lawyers.

Assuming, then, that the evil exists, how
is it to be remedied? It is said to be in
contemgplation to require every candidate to
make affidavit, in addition w that now re-
quired, that he had served five years without
fee or reward. This certwinly would be a
very effectual mode. It would be unfair,
however, to such as huve commenced their
studies, if such a rule were tv be adopted, to
take offect at once; but nov une could com-
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plain if the rule were passed now, to take P nambers of their body.  Every one talks
effect immediately after the expiration of five | abwut it, No one tries to remely it No
years, New stilents enuld not then com- aspirant esperiences any difficalty in heing
plain that they had been unfairly treated. | articled  There may he some attorneys who
1 think, however, that the interests of the | exercise a discretion in entering into articles
vublie, ax well as these of the profession, with clerks, and have a choice in whom they
would be better served by fixing a shorter | will admit into their offices, anl permit o
limitation, and requiring every applieant | fit thasees for admission as attorpeys, €
for admiseion, alter a period of, say, two | ang such portion there be, the number is
years, to swear that since that time he hos few. As a general rule, an attorney will
uot received fee or reward.  As to those who ‘ enter into articles with any one who applies,
have already cemmenced their time, another | be he gentleman or velgarian, bLlack or
rule might also be adopted affecting them, | white, educated or ignorant, intelligent or
having a shorter period of limitation, after | stupid; the rector’s son or a stable buy, it
which it would become operative —one re- l makes no difference.  The result is that the
quiring a greater amount of legal knowledge ranks of the profession are constantly re-
for call or admission.  Such a rule might be | ceising not very desirable recruits. T am no
framed to take effect afrer six or nine | advoeate for exclusiveness or caste, aceording
months, thus giving intendirg applicants [ 0 merit its due wherever fouad, but the
ample notice tv prepare themselves for the i gradations of society are as necessary a
extra books, The fees on all of the exami- ¢ result of our existence as a race a< iy the
pations mizht also be incceased with profic alternation of day and nizht uf tha exisvtence
to the Society — suppose double what they :)‘f the C.:l{‘th as part.of t!.:e solar systems,
now are. It it probable that would pre- The position of barrister iz an honourabie
vent halt the present average from going | 0N This is not, 1"".‘""0'3 the proper placo
up. 1 am opposed to monopolies, or any | d.seass these questinns ;.l:ut I submit that
class system of rules or government; free- there should be other requisites for vall (and
dom of thought and action and competi- admis~ion also) than mere ability to pass the
tion is absclutely necessary for the develup- examinations and pay the fees.

ment of professional ability; but there are If lawyers were to adupt o uniform rule,
limits to evervthing human. G heyond | and receive no articled clerks without a fee,
these limits and that which beforc ‘wrought ; and then only such as may be a credit to the
gopd will now work evil, A small dise of | professiun, paying no saliries tw articled
arsenie will sometimes invigorate life, a | clerks, a great booun would thereby he ein-
Iarge dose destroy it.  There is no danger in | ferred upon both the pablic and the pro-
Canade of a lawyer’s talents becoming rusty | fession.  What salaries they do pay, let them
for want of opposition. Coutrast the diffi- | pay t> cletks not under articles. ‘True,
colties aitendant uwpon the acquiring the | higher salavies would have to be paid, sala-
profession in England with our own Pro- | ries equal to what are paid to clerks in stores
vinge. Thie simile is bad, for in trath there | and counting rooms; but mare time and
are no attendant difficalties here. Witness | work ¢ uld be demanded fim such ¢lerks—
the illustrious names which in every genera- | as much as is demanded from levks in stores
tion the bur has given to BEngland’> glory. | anid counting rooms. One such ek would
Tie way they have to travel is no smooth, | do the work of two under the present system,
easy one like ours. The more difficalt a | auwl the lawyers, individually, would be the
thing is of attaining, the more it is prized | gainers by such a change in the system.
when attained, the more valuable it is. | But Ifewr thisis too much to espeet.  Law-
There is anather ausiliary, one in the hands | yers get their work dune by three or four
of the lawyers themselves, but it has passed | clerks who dv not feel themselves under
into a proverh, that he who is his own | any ubligation to dv more than six or seven
lawyer bas a fuol for a client. It is truly | Lours’ work a day, and the general impres-
surprising the amount of indifferenee the | stun i thas the the present system is more
profession as a body show by their supine- | ee momical, I do not think it is.  Viewing
ness to this state of facts, when s» mmueh is it either as a present or future gain or loss,

said by them about the rapid increase in ! there cannot be a doubt but that it will be a
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gain e foug run, inasmuch as it would | In making these remurks I am actuated by

dininish the number of practitivners, and it
would e a gain fur the time being as well,
‘e leadmg offices would always get elerks,
The lending off 1 al get clerk
even it a heavy fee’ were demanded. If a
few Luwyvers could be indaced to adopt thiv
system, uthers woull soen fuluw. Each one
will perhaps say, 1 am willing, but what is
? Ryery
svery
Let une

the use uf oue trying such » plan.
individaad exervires some intluence,
or two try it, and others will fillow.
would ruggest that practivuners in each
Icahey form themselves inty n sovt of clab,
and adupt some system in this watter, to
which all sl wgree to conform. It is not
much to say that, nuder the present system,
the profession must at least double every five
sears. It is saicidul to permiy the present
system to continue. [ adveeate a thorough
change. For admwission, let the practising
atteruey enter into articles with no ¢lerk
who does not bind himselt to serve bis full
time without fee or reward, directly or ia
girectly, and who dees not pay o fee to the
atrorner,  Let the fees to the Law Society
be doubled, and ditto of the examipations,
For eall, let feex and examinations be tre.
bled. There not suffivient  distinction
between the two professions here.  Let there
Le a greater difference between the requisites
fur each, and the distinetion will soun be-
come mnre mrked.  Stadents, aud thoee
intending studying, may sy, *Oh, it iaal]
very well for vo v whu are in the profession to
talk this way!”  This no  argument.
Amnngst those now i, as well as thove who

is

is

come in, the muost able will get rme hest
busines~, 1f the sy~tew is wrong, 1t s but a
poor answer to sy, It has been so for
thirty yenes, ergo it must contsnue for ever,”
for #f sach an argument were 3 goud answer
now, it wouhl be vqually su in five, ten, fifty,
or a handred years, Qur voluny is rapdly
approaching maubaad: let us do all we can
for its welfare, 1w system which muay bave
worked quite wioil ernongh while the colony
was i s inlancy b8 fuund not seitable to
our more advanced years, let us not permit
any whit g entiment to prevent our apply-
g the pruning kuife. Buth the country
aud the profession demand a change; the
sooner one i+ effected the betier for both
country anud profession. Lot it be thoveagh,
ignugurating such 2 sy<tem as will answer
the wants of this gencration,

We ¢

no seltish motives, bat oifer them ux one of
the conmunity, helieving it v be fur the
weal of the community that a thorough
change be made. And, granting that indi
vidual hardships might result from sueh a
change, it is better that one «f the enmmu-
nity should sufier, if tho-eby the ¢ymmunity
s 8 whale Lo the griner, than that the
community shouid suffer and one he the
gainer,  And i young men find it etsier to
carn @ living in some vther walk in tife, they
will turn their attention to something efse.
There s ample seope, vur country is young,
Commerce, manufnctures, agricelture, me-
chanies, mining, all presear wide fields for
eaterprise and energy. There ix nu neees.
sity fur leaving the country, none other
pre~ents better prospects for yonng men of
per-everanee and applicatisn—-given the will,
the wag can be made. Our resources are
mnple, requiring but individual thought and
efort to develope them.  3{ a partion of the
community were furced o turn its attention
to something ¢se, the whole would be a
gainer,

Much of the fureguing i< applieable to the,
sister profession of medicine.  Both pro
fesstons are too eastly oltaivel. The Law
Suciety I8 in the hauds of able amd compe.
tent men; i, however, the prufession s
ndifferent, the bencher may well be excused
in letting things alenc.  If the governed
are satisfied, the gaernar may well Le
quiescent.

DPecember 20, 1364 A DARRISTER.

{The elevativn of wur profession as a whide
is 4 praiseworthy object. People may differ,
s tu the weans of attaining that end, but ui
wl agree as to the desirnluliny of the objes
propused.  Withuut commuting vurselves t
all the views of our able correspndent, wi
sincerely recommend his commumeation 1t
all who have the welfare of car profession "
beast, aud ia this instance the wellure of th
professivt and of the pualdic i~ one and th
same.  Bui, while endeavoming to redres
an evil of one kind, we must be caveful no 3
to go ton far, and so fall luto one of an opp- |
site character.  Many men of weknowledge: 4
ability have become members of our profe
sion who would hate been excluded Dsi)
bhrre been no salarres and bigh fees O
The standrad of escelleree my”

adwmiasion,
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be, and often 33, attained by wen whose
youth i3 a struggle with poverty. Let the
examination test he raized by all means, bt
we much doubt the prupriety or necessity of
raising the money test. We certainly think
the examination test i3 not sufficiently striet.
We believe that the facilities for calls to the
bar, snd for admission as attornevs, are tos
many. We should commence with inereas-
ing we standard of qualification, and if that
were not found sufficient, should then be
dispesedd o try some of the other means
suggested by aur correspondent. The whole
sabject ts de~erving of earnest and serivus
consideration, and no doubt ut an casly date
will receive the attention of the benchers,~—
Evs. L. J.

Tue Issewvest Aot or 1864, witn Taner,
Noms, Fonws, axp 4 Feun Inmv. By
James U Filuar, of Osgaode Hall, Barviseer-
at-Law,  Torento: Rollo & Adum, Law
Pabli-hers, King Strect East, 1864,

This littde volwme must command an exten-
sive eirenlat . The Acet which it contains,
and which it expluius in annotated form, is as
yet little understood, and many are interested
i the speedy and correet understanding of it

To attempt a conunent upon an Aet which
tias only been a short time in operation, in the
abretice of devisions to gaide in its interpreta-
tion, i~ no deubt, as the compiler states, *a
hazardous undertaking.”  But we have care-
fully examined his notes, and find that he has
ereditably acquitted himself.
notes are of necessity speenlative
greater part of them are practiead.

Phe note to s 2, a5 to persons entitied to

; but the

Rome of hix !
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make voluntary assignments, is well conshlered

amd carefully written; and, <o far as we can
Jadge, the conclusion at which the compiler
i;:xm\cs is undoubtedly correct. Hig note to
fs. 3, subisee. 2, as to the meaning of the word
Ftrader,” is one of the beat on that subjeet
ﬂ)rzt we have geen in any work of a <imilar
kind to the one before us.” We have not space
Fo transeribe these notes, ar we should be glad

0 do ~a for the information of our readers and :

as good examples of what they who become
archasers of this work may expect to reecive,
The two nntes to which we have referred are,
werhiaps, tie most claborate in the work ; bat
here ate many others no less valuable for
earning, and as repositaries of decisions early
nd late bearug upon the points <nreested.
Ve have been ngreeably surpri<ed to find to
Fhat a late period the compiler has brought
oW his eases,
%t;;mrtcd i current volumes of the Lawr Times
Fuportxand Jurist ; and at pages 35 and 51
¢ find noted the decisions of his honor J udge

. bevond opposing the application,

b oent views as to amounts of fees that

Lvinw,

Logie in Bugweell v, Thosopne and Warthing-
ton v, Zayler, as reported in o U0 C Lo J,
BenE, B0,

This book, for the purpa~es of the Upper
C.onada Inwyer, is mme suitable than that of
Meo Abbatt, which was reviewed by us mour
last issue of the Zuw Journal. 1t wonld he
well for all who can do so ta beeote poseessed
of biath; but those In Upper Canada whe
require ane only cannot hesitate to prefer the
work of My, Edgar. Thowe in Lower Canwda
who require one only will have as hitle hesita-
tion in choosing Mr. ALbetts work, Thixs
wight naturaily be expecred. The laws of
Upper and Lower Canudy, in regard to eivil
rights are 20 essentinhy different in their
origin, that works in relation thiacto, written
in either section of the Pravinee, nuust partake
Targely of the peculiarities in Jaw of thut ~cetion
inowhich itis compiled. I nee in Mro Abhott's
work will he found many references to Freneh
Iaw of as little service to the practieal lawyer
of Upper Canadaas many of Mr. Flear'srefers
ences to English decision~ will be to the prace-
tieal lawyer of Lower Cunada,

We are dizappointed with the Taitt of Fees
framed by the judges of the saperior courts of
Common Law ard Chancery in Uppa Canada,
as compared with the Tantl frumed by their
brethren in Lower Canada, publishied in Mr.
Abbott's work., Upon turming 1o Pees to
Co m~el in the Upper Canada Tarill] we read
ag follows 1 —

COUNSEL,

“Fee on arganents, examinations, amd ad-
vising proceedings, to be allowed and fined
by the judge as shall appear to him proper
under the circumstanees of the case”

If there were only e jurdze in Insolveney
the rule might not be very objectionable, But
when wereffeet that theve are more thar thirty,
of diffes nt degrees of liberalty, having differ-
ught to
be paid 1o connsed, we hase little bone that
there will heanything like unibriity, Peshaps
there is no subjeet upon which ever the judges
of the superior courts <o litle auree as on the
fees proper in awount for counsel, and certainly
no subject more distateful to thom than apphs
catians for counsel fees.  Whenever they can
they throw upon the master the responsihility
of ~ettling the quantum of fees to be paid to
coun~el.  We have known one judge oo jurle
to atlow and to arder a counsel fee of 250 {o
counxel for defendants at a Chaneery hearing
postponed at instance of plantifis owing to
abeeaee of witnesses, where nothing was done
We know

other judges who would as sonn sign warrants

We observe reference to cases

for their own committal to close custody as
make such an order nnsder ~urh circumstances.
We do not undertake to say who is right and
whe ix wrong. We simply o ivert to the fact to
shew how differendy mea hizh in suthority
view rcaameration to counsel. This being
50, 3t ix hopeless to effer t n uniformity of prac-
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tice in this matter among county judges,
cho~cu fiom different sections of the country,
and who have littte communication with each
other in matters appertaining to their oftice.

We have lovked cursorily through the Tariff
of I'ees for solicitor or attorney as between
party and party, and also as between attorney
and chent. It i< in detail, and appears to be
frazned in a fair and liberal spirit. . There are,
however, many pmuedm-rs authorized in the
Act to be done | ¥ attorneys and solicitors for
whicn no remuneration is fixed by this Tariffl
But it ~w b oca-c- itisdoclured that the Chuarges
are to be the same “as for like proceedings in
the Tariff of the superior courts.”  The ana-
gy afiordud is a proper one, and if closely
followed wall mueet the expectations of those
who framed the Tarifl, and of those for whose
benddit it is intonded. So fees to sherifl and
witnesses are to be the same as in proceedings
in the superior courts, The fees to clerks are
apparently unobjectionable.
rected to be paid to the ¢ Fee Fand.”

We understand that Mr. Edgar’s work was
for a long time delayed in order to enable him
to present the Tantl of Fees to his readeys,
He eould not have done without it.  The sct
without it was incomplete. Now, however,
the volume contains all that is necessary to
mahe it a useful, complete, and relinble man-
ual of our insolvency law. Not the least
valuable part of it is the thorough index at the
end of the worh. A book without an index is
a ca~ket, more or less valuable, without a key.
Mr. Edgar has done good service by furnishing
to hi~ patrons an index which is not merely
very full but most skilfully prepared. It is
not every man who is capable of preparing a
good index.  We could name more than one
sMandard Jegal work which is shamefully de-
fective in respect to its index.  The valucof a
good index toa work of practical utility cannot
be over estimated, and we are glad to announce
that Mr. Bdaar Las not boen unminadful of this
clement of value in the book before us. T'he
mecbanieal exceution of the workis al<o alt that
can be desired, and refieets credit upon the en-
terprisiug publishers—Messrs., Rollo & Adam,

The work is, by permis<ion, dedicated to the
Honourable William  Henry Draper, C. B,
Chicf Justice of Upper Canada, as a shight
trihute to those varied talents that adorn his
high pasition.
deserving of the honour,
daty it will be to aduinister the provisions of
the Act, while in the discharze of their duties
endeavour to cnulate the patient industry, )
diguity, atfabiiity and learning of the Chief Jus-
tice, much goud will be accomplished through-
out the several counties of L'ppcr Canada.
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So the fees di- -

No man in Upper Canada i< so_
If the judges whose

. Peterboro’,

Branttord.,

Basvfield.

.. Bebeviila,
Tp W hithy,

. Movtresl

W dstock.

.. Torunto

. Hawtlton

Hanulton

Tp EFredericksburgh,

o Mapance

. Newburgh.

.. Toronto

... Hamnlton.

.. Haunlton.

(70 Ic cnmmunl )

Hiram Sedewick ..
John Struthers . ..
Robert 11 Gavduer
George 8 Plikell
Jiku C e \nllgh(un
Remy & Co,
Samuel Jrvin ...
Hugh Miler .. .
H R Macdonald .,
Fdgar & Velville
Dounoran Sills
Marzhall P Rolhin .
Owen 8 Rteblin o, .
T. McCrosmen . ...
Robert J. Hamp'tom
Milwn Dasis .

"CHANCERY SPRING LIRLUIID, 1563,

Tir Hox. Vicr-Coaxcernror Mowar.
Torouto . Monday ...... 20th March.

Tue Hox Vict: CHANCELLOR SprAGGE.
Humiltun......... Monday. Id \pnl

Brantfurd ....... Teesday ...... 11th

Guelph ..ooo. oo Fridayooooo 1t ¢
Larnie ...... Wednesday ... 19tk «
Whitby .. o Monday ... .. 24th ¢
Lindsay.... Friday......... 28th
Niagara ...c...... Wednesday ... 3zd My,

Tur Hox TiHE CHANCELLOR.

Sarnia . Thursd.y 20tk April.
Sandwich .. Saturday...... 22ad o
Chatham ... Tuesday ... 23th ¢
Woadsteck . Thurséay...... 27th  «
Gederich .. . Tuesday 2ud May.
London .. Friday......... 5th
Simcoe... ... Thursday...... 11th ¢

Tre Hox. Vice-CauxcerLtor Mowar.
Belleville......... Friday......... oth May.

Kingston .. Monday ...... &th
Biockville Thursday...... Hth o
Cornwall ...c.. Saturday o W8ch ©
Outawa ... Tuesday ...... 16th  «
Cobourg ... Manday.. .. .. 22nd ¢
Peterborough ... Friday......... 26th ¢

APPO!NTMENTS To 0FF$OE

Ql LEN CUL.\.\H..

Nespire Kircaortir, Auu:nr PRI%VEF. Jonis Roar. and
Euwaris D Biske, of Usgoude Hall, baquares, Barnsiersat
Law, tahe Queens Coansel fa Upp ¢ Canada.  (tiazetted,
December 310 18¢40)

NOTARTYES PUBLIC,

Juine P Beere. of Ottava, Esquire, Barrisierat-Tas,
tre b a Notary Pubhic in Upper Cacada.  (Gaze tied, Decetsy
Ber 31, 1M )

Junx Cuos., of Newmarket, Esquire. ta be a Notary Publ
in Upper Car ade. (liazetled. Decemlier o, 18640

WARRFN I0TTLN. of P'aris. E«julre, Berriater at Law. to
a Notwry Pablic 1in Upper Canada.  Guretied, Dec. 31, 1864

ISSUERR OF PASSPORTS.

Joseri Witson of Sault $te Mane, ksquire, and ALON
P Dasa, of Brockville, E<quire, tu iscue Pawports and Ces
tificates to Britich ’*nlurrls sbout to travel ta foreign pa
(Gaseited. Decrmbier 3, 1864,

Dativ BERY of Colourg, FRIDFRICK Jxo  DrestoN,
Thiton, Hiau RicitarRbson, of Woodstock, Jans TwiqG,
Picton. WILLAM GRAOT, of St Cathanues, Citas E PreLsr,
cf Chatham, J. iiN ALEXANDER, of Barrie il. A, SANPERS,
PPort liope Jowrn R. BRoOwN, of Duanntville, and sanvrt
Maenonsriy, of Windar, FEaquires, to {ssue Passparta s
Certificates to Brtish Subjects aboug to travel w Foret
Parte.  (Gazetted, Decamber 31,1964 )

TO "ORRESPONDENTS

“ (‘mcr »e A nu’mvrv.." undet Gonc’;{corrvspondt“
‘“LEx” 00 1ato fur this numboer.



