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Digest
OF

CANADIAN CASE LAW
1900-1910

ABANDONMENT OF

Areoiat,

or TRUST rVM»S nr erttui que truât. 

183; 34 N. It. It. 44; 27 S. C. It 219 

See Account.

Action.

AFTER PI r.AIHNU ETC EITION TO FORM. 
Maranda V. Lér»i ( 190U). 10 Que 
S. C. 33

AUA1XST ONE DEFENDANT. I.MComb f all' 
Mining Co, v. Iiiekop (l'.XMt, 30 X. 
S. It. 396.

AM» TINDER or COSTS TO DEFENDANT. 
Turgeon v Seriony (1909'. 30 Que. 
S. C. 304 ; 10 Que. Ie. It. 206.

authorization TO SUE. Lamarche v. 
Wilson (1910). 11 Que. I*. It. 317

BY not reocmUNo. f/otreon Mine Ltd. 
v. Crate foré (1908), 12 O. W. R. 
1151!.

BY PROCEEDING AGAINST OTÎ1FB DKEEND- 
ANT8. Hoffman v Crermr ( 1890). 19 
C. L. T. 235. 311 ; 18 Ont P. It 473 ; 
19 Ont P. R. 15.

See Action.

See Appeal.

Chamber Order,

NOT CONSTITUTED BY DELAY IN ISSUING 
OF 15 DAYS. Itaker y. Pror. of B. C. 
(1895), 5 H. C. It. 45.

Chattels,

LEFT ON PREMISES BY TENANT. flundot 
v. Oement ( N. W T. 1900). 4 W. L. 
It. 110; (1907), « W. L. It. 80.

Contract,

Rrirmi x Samuel (1908), 12 O. W R.

Coh- v. /‘ffirsofi < 1908), 12 O. W R. 
Ill IT O. L R. 411

See (’ONTRACT.

FOR PURC HASE OF LAN!» Batt,ll V. 7/«d-
«o*‘e Rok Co. (inox., g >v. L. It. 
700; 1 Snsk. L. R. 109.

See Vendor and Purchaser.

Crown Lands.

Carticright v. R. (1906), 1 W. L. R. 
103.

See Crown.

Distress,

Andrreon V. Henry (1898). 18 C. I* T 
378 ; 29 O. It. 719.

Moo, r* v. Mam, r ( 1904), 30 N. R. R. 
206.

Stone v. llrooke (1904), 3 O. W. R. 482.

See Landlord and Tenant.

FOR TAXES. Sairrre v. Toronto (1902). 
22 C. L. T 25. 380 . 2 O. !.. R. 717; 
4 O. L. R. 021.

See Assessment and Taxes.

Easement,

Bell v. Golding (1800), 23 Ont. A R. 
485.

See Easement.

Elevator,

TO INSURERS BY WAREHOUSEMEN. 
Goderich Elevator Traneit Co. V. 
McSairn ( 1908), 11 O. W. It. 938.

or CLAIM. Mellroy x. McEtcan ( 1898). 
18 C. L. T. 203; 12 Man. L. R. 104

See Landlord and Tenant. See Jurisdiction.
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Goods,

AFTER ABORTIVE SAIZ. Matheson V Retd
« llMHii, 2 K. L It 340.

Arm hf.i/.i re,
by exevution creditor, Ilustable v. 

( own i U*U . .1 V. L. T. 245; 14 
Mau. L. It. 713.

by In mi lord for distress. Anderton 
" x Hmry ( 1808*. lb C. L. T. 
378. 2» O. It 711».
Munir» \. Manner ( 1904), 3(1 N. 

It. It. 2HT.
Slonr v. Itrooke ( li*>4), 3 O. 

W. It. 4H2
by sheriff. Ituffries v. Creighton

• l>**7 •. 14 S. V. It. 740: Cam.
S. I'. ('US. 78.
/{tilthbank v. Gray done» (11)00», 

1 Terr L. It 75.
Run dot v. Monetary Times ( 1800), 

IS* C !.. T. 350; lu Ont. I*. 
It. 15

for taxes. Rotcert V. Toronto
I l'.*»2i. 22 C L. T. 25. 380 ; 2 
O. L. It 717; 4 O. L. It. «34.

Nee Assessment and Taxes—Execution.

Homesteml.
1 ai i t Tiu.N Exemption. /•’> Hrthiriny- 

ton ( 1010». 14 XV. L. It 521* • 3 Saak. 
!.. I: 232.

Infant,
lie navis (1000). 13 O. W. R. 030; 18 

O. L. It 3*4
Re Etiuldn (11**5., 12 O. I* It 245 ; 7 

«I. XV- It. 750. M»J7.
Re Longakir . 11**8., 12 O. W. It. 1103-

See Criminal Law—Infant.

Insurance,

Whitla v. Man. Astc*. Co.; Whitla v. 
Royal Ins. Co. . 11**2». 22 C. L. T 
OU, 72. 2*5*5, 14 Man I. It. 90.

See Insurance.

Judgment,
Gauthier v. Rarrelo (1902). 4 Que. 

It. 224.
Nil phene v. Iliggins (1000). 3 Que.

It. 156

P.

P.

See Judgment.

Land,

BT donee. Hainse v. Pilote ( 1906), 27 
Que. S. C. 71.

EXPROPRIATED 1IY RAILWAY. AtlCood V. 
Kettle River Valley Rtc. Co. ( 1010), 
14 XV. L. It. 429.

Sec Limitation of Actions.

Lease,

Jodoin v. Demert (1904), 24 Que. S. C. 
189.

See Landlord and Tenant.

Mechanic's Lien,

of MACHINE. Wright v. Roll ( 1907). 
0 O. XV. It 618.

BT TAKING PROMISSORY NOTF. Kdmondt
v Walt' r (18011. 2 H. C. It 82. 

See MrciiANicB' Liens.

Mining Claim,

Mr\etl A Plotke. Re MOOhi, 13 O. W.
It «5; 17 n L R. (121.

Troup v. Kilbourne (1808), 5 B. C. It. 
.'►47.

W rvi ht d Coleman /* reel Co.. Re 
. 11*08'. 12 O. XV It. 248: (10001. 13 
(*. XV. It 1**»; Mier (’. Cas. 10.3.

Mism ami Minerais.

Order of Court,

I f p Itibby ( 1884*. 1 B. C. It., pt. 11., 
94.

lint 11 a «on v Colby (1*1*8), 18 C. L. T
346 ; 12 Mail. L. It. 807.

Pleading,

presumption or. Radford v. Harwich 
(1905). <5 O XV. It 765.

See Pleading.

Proceedings,
Uollester v. Montreal (1899), 19 C. I* 

T. 199; 29 S. (’. It. 4(*2.
McLean v. Stewart (1896). 25 S. C It.

Maumu v. 1/onfreu/ Mutual In». Co 
(1903*. 24 Que. S. C. 208.

IN CONTESTED ELECTIONS. l.abelle T.
Leonard (11**2*. 4 Que P. It 420; 

Moreau v. LomtinAe ( 1U0U*, 3 Que 
P. It. 301

See Elections.

Property,

Chisholm v. Armstrong ( 1908), 9 W. L. 
It 454.

UT INSOLVENT l.abergt v. Brosse au 
( I960), 16 Que. 8. C. 430.

See Bankruptcy and Insolvency.

Trade Name,

(Jillrtt V. Lumsden (1902), 22 C. L. T.
297 ; 4 O. L. It 3<W*

Smith v Qretr (1!*M*. 24 C. E* T . 226 ; 
7 O. L, It 882 ; 3 O XV R 135

See Trade Marks.

Urard v. P. E. I. Marine Ins. Co.
(1871). 1 P E. I. It 381 

McLeod v Ins. Co of .V, A. (1902*. 80 
N. S It 4SI*; 34 N S R KS; 29 8 
C R. 440; lout 8. C. Caa 214.

Kora Scotia Marine Ins, Co. v. Churchill 
d Co. (18961. 26 8. C. It. 66.

See Ship.



5 ABANDONMENT OF—ACCEIERATION

War,
Hrorklrbank v. Coli’ill (1906), 8 O. W 

It 231
Hot nr v. Horne (100*»), 38 N S. H.

M floche v Dovidaon (19**2), 11 Que. 
K. li. 302

fifi Wat.
Work.

bt contra « tor. I won Lumber Co. v. 
Carter I lifOM. 8 W L. It. 423 ; 0 
W L It 825.

Se# Contract*.

ABATEMENT OF

Action See Action—Limitation or Ac*

Legacies. See Wnx*.
Nuisances. See NUISANCE.
Price of Land. See Vendor* and Pub-

Priee of Goode. See 8ai.e or Good*. 
Rent. See I.andlord and Tenant. 
Taxes. See Assessment and Taxes

ABATTOIR.

See Contract—Municipal Corporation*

ABDUCTION.

See Criminal I>w.

ABORTION.

See Criminal Law.

ABORTIVE SALE.

See Mortgages — Trusts and Trustee* - 
Vendor and Purchaser.

ABSCONDING DEBTOR.

See Arrest—I>ertor and Creditor- 
Execution.

ABSENTEE

Curator of an absentee brought action 
to recover amount of ii deposit standing in 
name of latter : Held, that defendants could 
plead that pin iff’s appointment was tainted 
with serious irregularities and ask for its 
annulment. /'lourde v. Hank of Montreal 

1S10), 11 Qee. P. R

Opening of a sncceealon to which an
absentee is called itatn ativn—C. (.’.

/".». ion, to7. no:, nos ,;j/, f;s$, 120,1,
!\n: r. c c. mi'. 10.:j. /.;//. /530. 1
/■"• ■ / 1 1. Il*- wlii» claims to exercise a right
which implies that an absent»-» is living, is 
lx>und to establish that such absentee existed 
when the right accrued. 2. Art. !*)."> <\ c 
applies •spially to the person pr»*sunn*d to he 
1111 absentee as to the person declared to he 
one. In other words, the actual heirs are 
not obliged to consider an absent»-* whose 
• xistence is not proved, and this even wh* n 
lie is not declared to b*- an absentee. 3 
The absentee is not <‘*>r:sidered as being 
either living <»r dea*i : h*- who bases his claim 
upon the fact that the absentee is living
must prove it a'....rding to the maxim actori
tnrum/ut otiuë probandi. I If an absentee's 
b** called to a succession, in the absence of \ 
proof that le is living, it devolves exclu- 1 
-ively to those who would have shared with 
him or to those who would have succeeded * 
in his stead Ô. Itv means of representation, 
one may succeed in the place and stead of 
an nhsentee whose existence is not proved.
*'• The actual heirs, called to n 'tm e^inn. to 
the exclusion of an heir of an absentee, is 
reputed tin- proprietor ; consequently. nil 
transfers of the property made by him are 
valid, and the purchaser cannot refuse to 
pay the pun-has*- price or recover what he 
tiny have paid been use ho think- In- is in
danger of being evicted. 7. Art. 1038 C. C. 
I’., which requires that all the co-heirs or 
co proprietor- must he parties in the suit 
for a partition, only ' -ans, when it is nn 
undivided part of a succession, co-heirs or co- 
proprietors who are present and who are not 
absentees, inasmuch as the litter, whether 
presumed or declared absent- are excluded 
from the succession. Ca i v. Devenu 
119* 19). If. R de J. 73.

Service of absente — t’ait they be
•erred on him at the of the Court!—
C r. 8.5. 361.]—Ar f\ IV. Which pro
vides that whenevi <*f the parties has.
since the common»-* ent of the action. left 
the province, or has no domicile therein, all 
orders, rub's, notices or other proceedings 
may be served upon him at the office of the 
C’ourt. do«« not apply to the service of ar
ticulated fact*. Therefore articulated facts 
served upon nn absentee at the prothono- 
tary's office will not he held ns admitted, 
articular!? if such absentee's residence is 
nown. Klipatcin if Cattle ,1/ininp Co. 

(1910), 11 Que. P. R. 411

See Will*.

ABSTRACT OF TITLE.

See Quieting Titles Act—Regtstrt Laws 
—Vendor and Purchaser.

ACCELERATION.

Bee Chose in Action — Landlord and 
Tenant — Limitation of Action* — 
Mortgage — Sale or Goods — Vendor 
and Purchaser.



7 ACCEPTANCE—ACCOUNT.

ACCEPTANCE.

See Bilih or Exchange—Con tea ct—Rale 
or Goods—Vendob and IVechaber—
WOEK AND LaBOIR.

ACCESSORY.

See Criminal Law

ACCIDENT.

See Master and Servant — Negligence—

ACCIDENT INSURANCE.

See Insvrance.

ACCOMPLICE. 

See Criminal Law.

ACCORD AND SATISFACTION.

Ackaowledgmeat — Trial — Counter
claim—Tender.] — A plea of compensation, 
setting forth n eoetra-arroont. followed by 
an allegation of ackimwlcdgmen' and promise 
to pay by the plaintiff, will n<>t be rejected 
on n reply in law. 2. The Judge presiding 
at the trial baa. however, power to order 
that the settlement of account and acknow
ledgment by the plaintiff, alleged by the de
fendant. be proved by him before he is allowed 
to prove his counterclaim. 3. The validity 
of a tender, especially in commercial mat term, 
may Ik» a question of fact, ami allegations 
relating to a tender will no» be rejected on 
answer in law. although the tender may 
appear not to hare been made in the mann« r 
prescribed by law for legal tenders. Laurtn- 
ttde Pulp Co. v. <'urtie. 4 Que. P. It 10».

Agreement to accept land in payment
of debt—■ Solicitor't authority — A gent'i ou 
thontyA—One C.. a •-onlinervial traveller in 
plaintiff’s employ called on defendant and 
pressed for payment of an overdue promis
sory note. Ilefendant offered to give a pa re-1 
of land in payment, and C. in company with 
defendant inspected the land C. wrote plain
tiffs submitting the proposition and giving 
a specific description of certain land. Plain
tiffs wrote a solicitor instructing him to pre
pare a conveyance therefor The solicitor, 
finding that there had been a misdescription 
in the letter to plaintiffs, accepted a con
veyance of the land actually shewn by de 
fendant to C.—Sup. Ct. of It. C. held (9 
H. C. It. 2T»7), in an action on the note, 
that plaintiffs were bound as by at. accord 
and satisfaction and could not recover - 
Sup. Ct. of Can. affirmed above judgment.

8

hold!Eg that the plaintiff* urn* bound to 
accept the lot which had l-«‘eu offered to and 
inspected by their agent in satisfaction of 
the debt, end could not recover on the 
promissory note Pithrr v. Manley (1903), 
23 C. I., T. 64. 32 8. C. R. 661.

Contract —Substituted agreement —43on-
eideretiun | I efendast being Indebted i<- 
plaintiff, the latter agreed to take in lieu of 
cash to which he was then entitled, the 
defendant's written promise to deliver s 
headstoui for $20, which was delivered, and 
the total claim or plaintiff was thereby re- 
disced to $18.96, the a am Med for. Plain 
tiff also agreed to accept for this balance 
another $20 headstone, to b*- delivered when 
p tin tiff n qoln-! It In addition, di fend 
ant agreed, if plaintiff required it. to supply 
a stone of greater value than $20. plaintiff 
agreeing to pay the OECOnu -Held. that the 
transaction constituted a new and substi
tuted sgreement. binding on both, and sup
ported by a sufficient consideration, and 
constituted s complete accord and satisfac
tion of original cause of action. Morton v. 
Judge. 40 N. 8. R. 467.

Keeping s cheque marked in fnll
is not conclusive evidence of accord and 
satisfaction, and it may be shewn that the 
cheque was not accepted in full. Day v. 
Mc Lee, 22 Q B. D. 610, followed. In 
order to establish accord and satisfaction 
of a debt by payment of less than the 
amount due, it must be shewn that such 
payment was made in pursuance of an 
agreement for that pur|H»se, or that It was 
so accepted by the creditor. McPherion v. 
Copeland (1909), 1 Saak L. R 619. 9 W 
L. R 623.

Saisie.arret in hands of pmrchaser.l
— A defendant is entitled to plead any pay
ment made before the transfer of hi< debt 
and which would tend to diminish his orig
inal indebtedness in respect of the plaintiff 
The delay given to the purchaser to pay the 
balance of the price of aale does not run. 
if this amount is seized by a third party 
and that the seizure is still pending If 
sued be is entitled to plead these special 
facts Tammaro v. Red ('rote Ma oCe., 
11 Que V K. 71

ACCOUNT.

Action en reddition de compte —
Advocate — Mandate — Profrteiunal ter- 
vicet -Pleading.]—When r. declaration does 
not shew that money paid or remitted to 
defendant was money intrusted to him by 
plaintiff to be need in business or invested 
or used in execution of a commission as 
agent, but that it was paid voluntarily for 
professional services, there is no ground for 
an action en reddition de compte. — The 
allegation of a promise of defendant to fur
nish a statement of account for profeeaional 
services, for which sums of money were paid, 
cannot serve as basis of an action en reddi
tion de compte, unless It is coupled with an 
allegation of administration of property. 
Lafond v. Ileaulne (1906), 7 Que. P. R. 468.
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Action en reddition de compte —
Defence- - Hea adjudicate — Judgment for 
account—Krltinp up «» account item adiu- 
dicat. l «pon.1—One who oppose», to de
menti en reddition de compte, the defence that 
the right t.f plaintiff 1* subject to the pre
liminary reimbursement of n sum of money 
advanced, and who. upon trial, fails in this 
defence anil is ordered to account, cannot, 
in rendering an account pursuant to the 
judgment, set up claim urged in the defence 
as n credit item in his account. Judgment 
having passed into rrn adjudi-ata. bile 
simply declaring against the defence, with
out specially adjudging whether the claim 
is well or ill founded, is regarded ns having 
virtually rejected it. Iluot v. Iluut (1900*, 
14 Qu K R 322.

Action ea reddition de compte —
iy have their account made up 

bv an expert who hna been accepted hy all 
parties. The signature of the latter is 
sufficient to hind defendants, and the veri
fication by affidavit of such account is 
equivalent to a signature.— 2. The word 
“ nominativement ” in art. 507, C. I'., is not 
essential, and it is sufficient that the ac
count he rendered by one from whom it is 
due, and to the one who demands It.— 3. 
Defendants ought to give the details of the 
account and not only general statements. 
Birt v. Bfrt (190©>. 10 Que. P. It. 2ltt.

Actios for—A pent'$ return»— Compro-
mtue—Suhacr/uent diaenvery of error—ICecti- 
flration- Prejudice.] P. was agent to man
age the wharf property of W.. and receive 
the rents and profits thereof, being paid by 
commission. When his agency terminated 
W. was unable to obtain account from him, 
and brought an action therefor, which wna 
compromised hy P. paying #373. giving $123 
cash and a note for the balance, and re
ceiving an assignment of all debts due to W. 
in respect to the wharf property during hie 
agency, a list of which was prepared at the 
time Shortly Itefore the note became due 
P. discovered that on one of the accounts 
assigned to him $100 had been paid, and de
manded credit on hi* note for that sum. 
This W. refused, ami in an action on the 
note P, asserted that the error avoided the 
compromise, and that the note was without 
consideration, or in the alternative that the 
noie should In* rectified :—Held, that, as it 
appeared that I’.’s attorney had knowledge 
of the error liefore the compromise was 
effected, and an. by compromise. W. was 
prevented from going fully into the accounts 
and perhaps establishing n greater liability 
on the part of P., W. was entitled to re
cover the full amount of the note. Peter»
v. Worrell, 22 C. L. T. 198. 32 8. <\ It. 32.

Actio* for- Company—Board of lUrec- 
iora ünu»—Particular».]—In an action en 
reddition de compte» brought by a company 
against their president, the onus Is upon the
defendant to eetabllae hi* allegation that
the plaintiffs’ board of directors is incom
plete. 2. The plaintiffs asked that in de
fault of accounting the defendant should he 
adjudged to pay n certain sum which they 
alleged he had received by virtue of cer
tain contracts :—Held, that they were not

obliged to state at what date and from what 
person* such sum had been received. Tern
ie-'ouata IC K. Co. v. Macdonald. 3 Que. P. 
R. 402.

Action for—Ferguson. J., held, plaintiff 
entitled to an account of defendant’s dealings 
with properties transferred to him as secur
ity f->r an endorsement. Hull v. Alim 
11002'. 1 O. W. It. 151. affirmed by D. C. 
ib 782.

Actio* for—Neglect to file—Order.]— 
A plaintiff, who *m-s upon an account with
out filing it. ami whose declaration is in 
general terme, will ' e ordered upon motion 
of the defendant to file his account, and to 
serve a copy upon the defendant. IjO chine 
ICapidt Co. v. IJemond, 5 Que. P. R. 138.

Actio* for- Practice—Writ of *um- 
mona—fndoraement — Here tait y for state
ment of claim. 1 — Whe-e n writ of sum
mon* was indorsed, under O. 3. R. 7, with 
a claim for an accounting, the sole object 
of the nuit being to obtain an account, the 
defendant appeared and demanded a state
ment of claim, which being refused, the de
fendant. after some lapse of time, moved to 
dismiss the action fur want of prosecution. 
The motion was refused by the Judge, and 
the defendant appealed.—Held, that the in
tention of the Rules is to enable a party 
who is simple seeking an account to ob
tain It promptly and with little expense, and 
without pleadings, unless some preliminary 
question is interposed by defendant. Ap
peal dismissed. Palmeter v. Palmcter, 40 
N. 8. R. 190

Action for — Previout demand —
—Every action suppo*es a right in the 
plaintiff and the violation of that right by 
the defendant. In order that a man who 
has a right to an account from another shall 
have an action en reddition dr compte 
against him, it is necessary for him to shew 
a demand refused hy the defendant ; and if 
he sues without having made a demand, and 
the defendant, when sued, produces his ac
count, the action will he dismissed with 
costs as premature. Chanteloup v. F'ulton,
16 Que. S. C. 387.

Actio* for—Service of account—Dila
tory exception ]—The failure to serve upon 
the defendant a detailed account at the 
same time as process in the action, is not 
ground for an exception to the form, hut 
rather for a dilatory exception, such fail
ure having only the effect of delaying the 
proceedings until the account has been 
«erved. Dubrule v. Lcclairc, 24 Que. 8. C. 
814.

Administrât ore* accounts. flee Ex
ecutors a no Administrators—Probate—- 
Surrogate Court—Wills.

Alternative condemnation to pay a 
enm of money in case of failure to 
account—If eduction of condemnation prayed 
for.]—The plaintiff in an action to account 
who prays that, in the alternative of failure 
by the defendant to account, he he condemned 
to pay a specified sum. is entitled, on estab
lishing the accountability of the defendant,
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to n judgment accordingly. Hence, if the 
defendant, examined a* n wit new ns to his 
accountability, produce* an account and i* 
permitted to offer explanation* on it. the 
Court will not thereby be justified in reduc
ing the alternative condemnation prayed for. 
to the balance shewn in the account so pro
duced. Such a power vesta in the Court 
only after a regular contestation of an «<•- 
count filed. Mci’allum v. Hong* 111)101. 37 
Que. H. C. 407.

Appeal t mount ia controversy— Juri
diction.] — In an action en reddition de 
compte, where items in the account tiled ex 
reeding in the aggregate $2.000 have been 
contested, the Supreme Court of Canada has 
jurisdiction to entertain an appeal. Belt V.
I ipond (10011. SI 8. C. R. 17T».

Claim* and croee-claime — Legacy — 
Convention of shares in company — Refer
ence to Vanter. ]—The fir*t action was against 
defendant ns executor of hi* brothel, but 
really against defendant personally. Judg
ment was given in first action to recover 
amount of a legacy in favour of plaintiff. 
The second action was again*! defendant 
personally, who was found indebted to plain
tiff. the amount recovered in first action 
being set off : Held, further, that certain 
shares and policies were not converted but 
merely held as security. McCarthy v. Mc
Carthy, 13 o. w. it. non.

Co-heir* Form of actio».]—An heir 
has no right to sue one of hi* co-heirs ea 
reddition de compte, but the only action 
which he can bring is an nr. ion en compte 
et partage. Renaud V. Delfaussc, 5 Que. 1*.
R. 390.

Contestation —Maladministration—Ex
ception to form—Demurrer.]—The party 
seeking an account may. in his contestation 
of the account rendered, urge all acts of mal
administration committed by the accounting 
party ; and objection* to that mode of pro
ceeding should be made by an exception to 
the form, and not by demurrer. Blackwood 
\. Mussen, 4 Que P. R. 432.

Contract accounts. See Contract.

D»»sgee—Settlement — Opening up — 
Reference—Special direction*. Jlull v. Jack- 
ton. 3 O. W. R 717.

Disputed account* between parties re- 
ferns) to clerk of Court. Croakc v. Brown 
(1823), Wakenham’e Nfld. Ca. K>7.

Disputed items — i hsrmr of liquida
tion.] Set-off will not b* allowed when the 
amount of the account which the defendant 
assumes to set off cannot be determined with
out a long discussion and contestation of the 
majority of the items. 2. A defendant in 
•tich a case cannot complain of a Judgment 
which allows him n set-off in part, to which 
he had no right, and propeny rejects the 
remainder of his account, Pharand v. Des- 
lande», 24 Que. S. C. 324.

Entries- Proof of debt — Sufficiency.]— 
Where regular entries of sales of good* were 
made, and invoices were rendered and de

mand* for payment frequently made, and the 
debtor only questioned one small Item of 50 
cent*, and. promising to pay. asked for de
lay : Held, that the indebtedness was suffi
ciently established. IjO porte v. Duplessis. 20 
Que. 8 C. 244.

Evidence Books of business — Settle
ment—Report— Appeal — Reference back. 
Bratn v. Coffen, 11 O W. R. 040

Evidence Reference — Appeal — Ar
rangement for payment of creditors—Fraud
ulent conveyance Omission from report — 
Motion to amend Error of referee. Lynch 
v Murphy. 3 O. W. R. 401.

Evidence of Accounts. See Evidence.

Executors* accounts See Exetvtorh 
A NO A UMINTHTRATOBS I’BOBATE—SURROGATE 
Court—Will.

Extra-judicial accounts — Form—Ad
ministration—Reformation of account — Ac
tion en reddition.] — The rendering of an 
account divided into distinct heads of re
ceipt*. disbursements, and balances, is only 
required by law in the case of accounts 
which are rendered in the cause in pursu
ance of a judgment. No particular form is 
necessary for extra-judicial accounts, and it 
Is sufficient if they give such details in re
gard to their subject ns will make it possible 
to check them. 2. When an account of an 
administration is rendered, the | arson to 
whom it is rendered has no right, upon the 
ground that It is incomplete or Inexact, to 
being an action en reddition de compte; he 
should proceed by way of action for refor
mation of the account. Beaudry v. prh'ott. 
22 Que. S. C. 32.

Jurisdiction — Master and irn'ant — 
Division of office receipts— Discovery ]—In 
a suit for an account the plaintiff stated 
that he was appointed deputy sheriff hy the 
defendant, under an agreement that he was 
to have half of the net receipts of the sher
iff's office. The defendant stated the fierce- 
ment to be that the plaintiff was to have 
half of the fees from writs and executions 
only. On the probabilities of the evidence 
the Court found in favour of the defend
ant'* version of the agreement. Of the re
ceipts in which under this finding the plain
tiff might Ik* entitled on discovery to share, 
the fees in one case, amounting to $33. alone 
remained undivided : — Held, that the bill 
should not be dismissed. Hawthorne v. Ster
ling. 24 C. L. T 241. 2 N. It. Kq. Reps. 303.

Mortgage accounts. See Mortgage.

Order to supplying merchant to fur
nish statement of account with one of his 
dealer*, that the proceeds of the year's voy
age might he distributed pro rata among 
current suppliers. Raise v. Sirhols (1817). 
Wakeham’s Nfld. Ca. 51.

Partition —Requête Civile — Amendment 
—Supreme Court Art. ». 68—Order nimr 
pro tunc-—Final or interlocutory judgment 
—Form of petition in recordfion- -Res judi
cata.]—On a reference to amend certain ac-
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count* already taken, a judgment rendered 
on the 30th September. 1001. adjudicated on 
matter* in issue between the partie*, and. 
on the accountant'* report, homologated on 
the 2fith October, 1001, judgment was or
dered t<> be entereil arainat the appellant 
for $20.310, on the 30th January. 1002. 
The appellant filed a requête ri rile to revoke 
the latter judgment within six month* after 
it had been rendered, but without referring 
to the first judgment in the conclusion* of 
the petition. It waa objected that the fimt 
judgment had the effect of rea judicata as to 
the matter* in dispute, and was a final judg
ment int#r parte»:- Held, that, whether the 
firat judgment wn* final or merely inter
locutory. the petition in revocation must be 
taken a* impeaching both former judgment* 
relating to the account* upon which It waa

filed within six months of the rendering of 
the la*t judgment ; and that it visually 
raised anew nil the isauos relating to the 
taking of the account* affected by the two 
former judgment*. A motion to amend the 
petition *n a* to include specifically any 
necessary conclusions against the judgment 
of the 80th September, 1901, had been re
fused in the Court below, and was renewed 
on the appeal to the Supreme Court of 
Canada:—Held, that, a* the facts set forth 
in the petition necessarily involved a con
testation of the accountant's reporta dealt 
with in the first judgment, the case w-as a 
proper une for the exercise of the discre
tion allowed by *. 63 of the Supreme Court 
A't. and that the amendment to the con
clusions of the petition should he permitted 
nunc pro tune. Hill v. Hill, 24 C. L. T. 
73. 34 S. C. It. 13.

Partnership — The Court has only to 
decide whether the plaintiff has the right to 
a judgment against the defendant, to force 
him to render an account according to law, 
from the moment that It appears that the 
accounting cannot be made in n friendly 
manner between the partie*.—A motion by 
the plaintiff for particulars of certain alle
gations in the plea made after plea filed in 
premature, and wii! be dismissed. Hotel v. 
I.rmaire (HNKI), 10 Que. P. It. 28».

Partnership accounts. Set Partner- 
HIIIP.

Pleading—.4rcount rendered before ar- 
tioa.l—When the rendering of an account, 
with Touchera and deposit of the balance, 1*. 
by the plea, alleged to have been made be
fore the institution of the action, the plain
tiff cannot inscribe in law, but must die- 
cu*a ( débattre \ auch account. Nitron v. 
Nison, 24 Que. S. C. 316.

low a reasonable amount for wa*te in tak
ing km unte II nil \ i Ik n (1906 . 6 11 
W. It. 961.

Reference - Executor — Trustee — 
Stated aectntut—Audit hv Surrogate Judge 
—Content judgment Effect of—Re-opening 
account. |—Under a judgment or order to 
account the Master may inquire into, ad
judge. and report upon settled accounts — 
and this whether the judgment is by con 
went "r otherwise, and whi ther the matter 
he referred to in the pleadings or not ; and 
the audit "f an executor’s accounts by a 
Surrogate Judge under It. S. O. 1897, c.

■
■ if account*. Gibson v. Gardner, 7 O. W 
It 174. Affirmed, 8 <) W. It. .126.

Reference------Motion before statement
of claim—Rule 64,1—Ground*. Singlehurat 
v Will». 12 O W. R. 259, 308.

Reference to take 7Ô promiaaom note» 
—En déconfiture Saisie arrêt—Commission 
to examine iri tsetses—Old French law. 1—• 
Order "f reference to take accounts etc., 
made pursuant to the powers contained in 
3rd and 1th Wm. IV. < 41. *. 17. notwith
standing the dissent of the respondent's coun
sel. to I he Court referring the same. The 
firm of S. A XV II. in Lower Canada, being 
Indebted to .1 XV., transferred 7.1 promissory 
notes to n factor, on his own account. At 
the lime of the transfer S. A W. II. were 
eu aV- on fi turc. X taitie arrêt having sub
sequently issued by other of the creditor* of 
S. A XV. II.. the 7.1 notes in the hands of the 
factor were attached:—Held, by the Judicial 
Committee, that the transfer, having taken 
place before execution **f the saisie arrêt 
wa* valid hv tie French law in force in 
Lower Canada. A Commission for examina
tion of witnesses in Canada, to prove such 
déconfiture, in the circumstances, refused. 
Semble, hv the old l-’rench law. prevailing 
in lxiwer Canada, all Ordonnante» not regis
tered. bp void. Hutrhintan T. Otlfrtpte 
<18441. C. IL 1 A. C. 217.

Re-openlng — Delay — Contract.! —
Where account* (for electric lighting) had 
been rendered by the plaintiffs during a 
period of over fourteen months, during 
which time the defendants would have had 
at least two opportunities to abandon the 
cnntravt rather than pay Increased rates 
for the future:—IfeM. that the plaln'ift 
were not entitled to re-open the account* on 
the ground that a wrong principle had been 
followed bv them, in calculating the meter 
rending*. Royal Electric Co v. Daria, 16 
Que. S. C. 377 : affirmed 9 Que. K. R. 445.

Pleading — Incidental demand — Omit 
iiont from principal demand.]—Omi*siona 
made by the plaintiff In framing an action 
en reddition de compte may, notwithstand
ing Arts. 516 and .122, C. P.. be the subject 
of an incidental demand Roe v. Hood, 4 
Que. P. R 333

Redemption Trustee in possession — 
Master's report—Appeal—I). O. ordered an 
account on basis of defendant being a trus
tee in possession—Master to inquire and nl-

Rlght of action for— Printy—Pledge 
of debenture» — Stub sequent claim on pro
ceed»]— A contractor for work to be done 
for a company who have agreed to pay 
him bv handing over the proceeds of their 
debentures, which have been transferred for 
the purpose of securing a loan, the con
tractor consenting that the lender shall be 
paid before him out of the proceeds of the 
debentures, ha* a right of action for an ac
count against the latter. Fotbrooke v. Hur- 
ray. 6 Que. P. R. 122.
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Sale of hotel bneâeeee - Counterclaim
for balance of purchase mi -Deductions 
— Resale of HMtti—Liwsi Trust—(lood-

Onus Moucher v. Capital Hrrtniny Co., ft 
O. W. ». 27», fiWi. 0 O. W R. 70. Digested 
fully under Intoxicating UyvoR.

Setting net previous proreedlngs
i nu ndmmt. |—The plaintiff in an action en 

reddition de compte .rill not be allowed to 
set out at length in his declaration the pro 
readings in a previous action between himself 
and the defendant, and such allegations will 
he struck out upon demurrer However, as 
it may he of importance to him to allege 
such facts in a general way. to justify him
self for not having begun his present action 
earlier, the Court will, proprio mntu, permit 
him to amend his declaration by alleging 
the previous suit and the judgment therein. 
Cheval v. General. 4 Que. P. 11 241.

Settlement — Agents — Salary — Er
rors—Master's report —Appeal. Robtnaon 
T. A'oxon. 11 O. W. It. 649.

Stated account .1 overment not to »ue 
Conditional statement — Further adjust

ment of amounts—Recovery on one item — 
Absence of alternative claim on items Re- 
fueal to amend I dmission of parol evidence 
—Partnership--Profits.]—On the dissolution 
of a partnership the partners signed a state
ment shewing an amount as due to the plain
tiff as hia share, and containing a declara
tion that “ for the sake of peace and quiet 
and t * avoid friction and bother." the plain-

firm's book* and to agree tha* the balance 
as stated should he deemed to he the amount 
payable by the defendants to the plaintiff 
Held, that a promise to pay the amount of 
the balance s > stated to he due <honld he 
implied from the admission of Ha bill • y which 
the parties had ««» signed In an action on 
the account stated, the defendants alleged 
that the plaintiff had agreed not t<> sue upon 
it, and that the document was merely in
tended to shew the amount which would be 
payable to the plaintiff at such finie as 
collections tnigh be made of outstanding 
debts due to the firm. Held, that these con
tention* tended to contradict, vary, and 
annul the terms of the written Instrument, 
and, consequently. .«lid not constitute col
lateral agreements in respect of which parol 
evidence would he admissible. Judgment of 
the Courts below, 1 W. !.. R 97. 2 W I, 
R. 37M. reversed. Jackson v Drake I 19(10 ), 
20 C. L. T 31ft. 37 8. C. R. 31ft.

Statute of Limitations — Agents of
partners—Reference— Practice — A ppral to 
Supreme Court of Canada. |—Ry agreement 
between them, the Hamilton liras* Manu
facturing Co. were appointed agents of the 
Harr Cash and Package Carrier Co. for sale 
and lease of their carriers in Canada, at a 
price named for manufacture, net profits to 
be equally divided and quarterly returns 
to be furnished, either party having liberty 
to annul the contract for non-fulfilment of 
conditions. The agreement was in force for 
three years, when the Barr Co sued for an 
account, alleging failure to make proper re
turns and payments. — Held. Olrouard and

levies, JJ.. dissenting, that the accounts 
should be taken for the six years preceding 
the action only.—On a reference to the Mas
ter (3 O. W. R. 7<$2>. the tsking of the 
accounts wss brought down to a time et 
which the défendent# contended that the 
contract was terminated by notice. The 
Court of Appeal ordered that they should 
be taken down to the date of the Master's 
report :—Held, that this was a matter of 
practice and procedure, as to which the 
Supreme Court would not entertain an ap- 
peal.—Judgment of the Court of Appeal in 
Harr Cash and Package t'arrier Co. v. Ham
ilton Hrass Manufacturing Co.. I*. O. W. R. 
043, reversed. Hamilton Brass Mnnufartur- 
• *10 Co v. Barr Cash & Pa< kage Carrier Co., 
27 C. L. T. 224. 39 8 ('. R. 216.

Teuaute la common A* long as the
property is undivided, tfce remedy en reddi
tion de compte in respect of revenue* col
lected hy the one, is not open in favour of 
the other ; he has only an action en compte 
et partage. I.egatt v. Ledoux ( 11*Un. Q. 
R. 3ft S. C. 07.

Time filed by Judgment for ren
dering — Damages i* default- Death of dr 
fendant durxng time 1 ted Revivor—['niter- 
sal legatee Payment of tost». I —On 16th 
November, 1901, the judgment of the Court 
required the defendant to rentier to the plain
tiff, within 30 days, an account of a quan
tity of wood which defendant had to dis
pose of for plaintiff, and. in case of default 

unt o pay to plaintiff 
Jit.noo. with interest, and testa in any case. 
On 30th November. 1901, the defendant died, 
leaving his wife his universal legatee. Ilia 
decease was not entered on the roll. On 
2nd December, 1901, the willow, as universal 
legatee, paid the cost* of the action On 
13th January, 1906, the plaintiff served the 
judgment on the universal legatee, with a 
demand for payment of th<- $9.000 within 
eight days, in default of which the judgment 
would be executed against her. On 21st 
January. 1902, she presented n petition al
leging the death of her husltnnd, her capa
city of universal legatee, ami asking that she 
should he added as a party to the suit In place 
of her husband and allowed to proceed In 
it. The plaintiff answered that the 30 days 
having expired the judgment had become 
final as to the $9,000; that the petitioner had 
acquiesced in the judgment by paying the 
costa ; and that there was no suit to which 
the petitioner could be made a party :—Held, 
that the plaintiff had not at the time of the 
defendant’s death acquired a right to the 
$9,<*i0, since it was not due till after the 
expiry of 30 days, and then only in default 
of the account being produced within that 
time. 2. That the decease of the defendant 
stopped the run. <ng of the 30 days, for a 
dead man cannot render an account ; and it 
was not a case within Arts. 208, 269. C. P„ 
which say that suit* are valid up to the day 
of service of notice of a party’s death, for 
as against the defendant there had been no 
suit since hia death. 3. That the universal 
legatee, in paying the coats of the action, 
acquiesced in the judgment, but did not ac
quiesce in the default to render an account 
ami to pay the $9.000 4. That the universal
legatee was in a position to take up the suit
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at the point where it was at the death of 
the defendant. 5 Quaere, as to the effect of 
the judgment, whether the defendant, if he 
had lived, could, after the expiry of the 30 
days, have demanded and obtained further 
time to render the account, Oirard v. Le- 
tfilter. If 1 yue. 8. C. 192-

Work done and servi see rendered
—Set-off — Counterclaim—Cross-accounts 
—Costs. Sjottrom v. Qole (N.W.T.), 2 W.
L It 382.

ACCOUNT STATED.
See Evidence.

ACCOUNTANT.
See Chartered Accountant — Solicitoi

ACCRETION.
See Cbown Land»—Will - Wateb and 

Watercourses.

ACKNOWLEDGMENT.
See Gift—Infant Limitation or Actions 

—Mortgage.

ACQUIESCENCE.
See Appeal — Pitta or Exchange and 

Promissory Notes—Estoppel — Hus
band and Wipe—Master and Servant 
—Partnership — Vendor and Pur
chaser—Waiver -Water and Water
courses—Way

ACQUITTAL.
See Criminal Law — Intoyicatinq Ij- 

gvoRs—Malicious Prosecution.

ACT or OOD.

See Principal and Agent.

ACT OF PARLIAMENT.
Bee Statutes.

ACTE D'ACCUSATION.
See Criminal Law.

ACTS.

See Deed.

ACTION

1. Abandonment oe Action, IS.
2. Consolidation or Action, is.
3. Discontinua nce or Action, 21.
4. Dismissal or Action, 24.
5. Form or Action, 28.
ti. Limitation or Action. See Limita

tion of Action.
7. Notice or Action, 28.
8. Partnership Action. See Partnership.
9. Penal Action. See Penal Action.

10. Settlement of Action, 29.
11. Miscellaneous Cases, 29.

1. Abandonment or Action.
After pleading exception to form. 1 —

Where a plaintiff abandoned his action after
: ■

to form, and after depositing the amount 
required in such case, but before the presen
tation of such motion, held, that Art. 13 of 

■pplicat m and it was
necessary to apply Art. «1 f.»r the fee on the 
appearance ami Art. 23 for the fee on excep
tion to form, regarding the latter as having 
been dismissed. In this case the tariff which 
applies is that for causes of the 2nd class in

■
( 19UUI. It) yuc. S. c. 33.

Against one defendant. Liicomb Fallt 
Mining Co. v. Utshop (19<)4l, 3t> N. S. It. 
896.

Anil tender of costa to defendant.
Turgeon v. Set'igny (19091, 30 Que. S. C.
. ............ : m P B 206

Anthorixatlon to me.|—The authoriza
tion for a curator to sue should be given in 
the district in which the abandonment was 
made, ami the Superior Court of another dis
trict in which an action is taken has no juris
diction to order the curator to obtain another 
authorization. I,a marche V. Wilton (1910), 
il Qee P P. 84T

By not proceeding. Lawton Mine Ltd. 
v. ( rawfora (1908), 12 O. W. R. 1156.

By proceeding against other defend
ant*. Hoffman v. f'rrrar (1899), 19 C. L 
T. 235. 311, 18 Ont. P. R 473. 19 Ont. P 
R. 15.

2. Consolidation of Action.
Action en garantie— Prinnpal action— 

Jury Prejudice, J — A defendant in war
ranty, not adjudged to intervene in the prin
cipal action, ami who denies his respon
sibility to the plaintiff in warranty, is not 
a party to the principal action, according to 
the terms of Art. 291. C P. and a motion 
on the part of the plaintiff in warranty de
manding the consolidation of the two issues 
so that they may be tried together by a jury 
will l»e dismissed. Such a demand should 
not be grant «xi unless it is evident that no
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prejudice will result from it to any of the 
partie*. Dillon v. Canadian Import Co., 8 
Que P K. 123.

Actio»* against estate — J?eprrseafo-
ÜWI — Privilege — /tightt of creditor*.] — 
Tlx Court may. proprio motw. unite two de
fault rases against the same estate, and order 
it* representatives to he personally present at 
the trial, when the claim* are, on their fare, 
considerable, and a privilege might attach 
thereto to the detriment of the other credi
tors. Meunier v. St. Jean, 7 Que. p. R. fK*.

Actions for salary Same defendant—
Different contracte of Airing] — Several 
actions for salary against the same defendant 
based on different contracts of hiring, in 
which different amount* are claimed, can not 
he united for trial. Kelly y. Canadian FmMo 
#r. Co.. 7 Que. P. R. ]].

Application of common defendant—
Different plaintiffs with different solicitors 
and interests- Trial of actions together- Ap
plication to trial Judge. Contre* v. (luelph 
and Qoderich Ric. Co., 0 O. W. H. 3»®. 420

Application of common defendant-
Tnnl of test action or actions to be tried 
together. Webtter v. Consumer»' (iat Co., 
Doddt v. Container*’ Gat Co.. Milt« v. Con- 
tumrr»’ Gat t'o.. Heard y. Contumert' Gat 
Co , 0 O W. R. 3(13. 417.

Identity of partie»- -Identity of issues 
-Stay ot proceedings—Consent to be bound 

by judgment in earlier action. Hamilton v 
Hamilton St. Rie. Co., 4 O W. R 47. 207. 
811. 411, 3 O. W. R 181. (1 O. W. R 2*16. 
378. See. a 1*1. 207.

Identity of parties Similarity of Isatiee
—Counterclaim. Toronto V. Toronto Rtc. 
Co„ 2 O. W. R. 228. 3 O. W. R. 2(M. 298. 
4 O. W. R. 221. 330. 343. 4M 5 O. W. R. 
14. 04. 130. 408. 413. 0 O. W. R. 574. *177,

Motion for —Separate prweeding*,]—In
order to obtain consolidation ot aeveral ac
tions n motion must lx» made in each of them : 
a single motion will be rejected. Falardeaw 
v. Montreal, 0 Que. P. R. 300.

Powers of trial Judge Previout ré
futai to i ontolidate—Reformation of inter
locutory order*. |—The Superior Court sit
ting at the trial of a case upon the merits, 
has the power to reform and reverse inter
locutory orders previously made therein, and, 
in the exercise of such power, will order, 
notwithstanding a previous contrary deci
sion, that the case be united with two other 
ones involving the same issue*, the whole 
to be tried and decided on the same evidence. 
Montreal-Canada Fire Inturance Co. V. 
ThSrien, 34 Que. 8. C. 206.

Art. 292 C. C. applies only to causes 
pending and bean! at same time. Harding 
v. Rickerdike, 4 Que. P. R. 471.

Conduct of proceedings—Cross actions.
—- Time - - Diligence — Stay of one action. 
Cobalt Xipigon Co. v. MrKim Co., Me Kim 
Co. v. Cobalt Xipigon Co., 9 O. W. R. 257.

Cross-actions — Possession of land — 
Snecific performance ot contract—Burden ot 
proof—Stay of one action—Judicature Act. 
*• 57. s.-s. 12. Kerry v. Holl. Hail y. /terry, 
10 O. W. R. 40C.

Damages from same acoideat. ! -When
several plaintiffs sue for damage* alleged to 
have been caused by the same defendant and 
ari*ing out of the same accident, such causes 
may be united for the purposes of proof, 
except as to the amount of damages suffered 
by each claimant respectively Com tin y. 
Royal Flectrie Co., 5 Que. 1». R. 327.

Different plaintiffs Same defendant—
( ominon subject —luconsintent claims—Stay 
of one action- Setting down for trial. Pul- 
7!'.r ?• Mv of \Vindtor, Hanaham y. City of 
11 mdtor, 5 O. W. R 589. 772.

Selection of test actions. 1 — Forty- 
four action* wet» brought by different per 
sons against the defendants for damages 
caused by the death of relatives in an ex 
plosion extending over a large area of the de
fendants' coal mine, and the plaintiffs applied 
to consolidate these actions with twenty-nine 
other actions, one of which had been chosen 
as a teat action. On account of the work
men who were killed not all being of the same 
class, and also on account of the different 
condition* In the different parta of the mine 
where death* occurred, the defendants con
tended that the action would not be a fair 
test of all the others —//eld, that the de
fendants should have the right to select four 
actions as test actions f"r those <>f the same 
class. Ellyn v. Crov't Xett Patt Coal Co.. 
24 C. I* T 102. 10 B. C. R 221

Stay of one setle.t—Tcrmt of.]—On
motion to conwolidnte two . ctions. the Master 
directed first action to pr<x >ed and If plain
tiffs succeeded, defendants t lx* at liberty 
to apply for a stay of execu Ion or other 
wise a* ninv be just. Cattcc/l f.yont. 13 
O. W R. 258

Discretion Ippre/—Zycere.] — Conaoll- 
dation of cases is left to the discretion of the 
Judge, and appellate Courts will not interfere 
with the exercise <>f such discretion unless in 
a case of manifest injury or error. Leave to 
apixnl refused. Xorth Am.rican Lift Attar-

k°R 7 y"r' p R *«

Facts uansual Rulet SOS, SIS, SIS 
On a motion to stay proceedings in a seam 
action until the first action had been finnll 
disposed of, order was made permitting plait 
tiff to consolidate the two actiona as th 
facts were unusual. Dominion Improv. i
! O W n’hg"1' n00B' 14 0 W R »3i

Stay of proeeedlaga - Partit » — Jury 
not la- Mutphy v. Rrodtr, 1 O. W. R. 429. 
1*1. 2 O. V/. R 106, 3 O W R. 508

Stay of proeeedlaga -Different plain 
tiffs avainst same defendant. Bodi v Croie’t 
Kett Pott Coal Co., 9 li. C. R. 332.

Test notions—Plaintifft in tome actiont 
outtide juritdietiont — Security for eottt — 
R eiver.]—Twenty nine actions hr different 
plaintiff* were commenced against the defend
ant* at one time, and subsequently forty- 
four similar actions were commenced. One 
action, known ns the Ixadbeater action, was 
ordered to he tried as a test action for the 
twenty-nine, and afterwards by consent four
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actiofta oaf of the forty-four were coneoli- 
dated by order of the full Court with the 
Leadheatcr action, and ordered to he tried ae 
teat actions for the whole seventy-three. In 
the Lcndbeater action and in one of the four 
remnininr fe«* actions the plaintiffs resided 
in the jurisdiction, and in the other three 
they resided outside the jurisdiction :—Held, 
reserving the decision of Irving. J.. that the

Klaln’iff* outside the jurisdiction should not 
p required to give security for costs. Silla 

y. f’roic's .Vest Pass foul Co.. 24 C. L. T. 
Ktr,. m B. C. R 84

Trial by Jery.]—Joinder of two cases 
where the parties have made option for jury 
trial will not be granted. Schu-ob V. Mont
real Z.iyAt, //rot and Pit—r Co., tl Que. i\
K. SO.

3. Disco*tîwraNet or Action.

Before retwre of writ.)- Plaintiff may 
discontinue his action before the return, by 
serving a copy of the discontinuance upon 
defendant’s attorney and by tendering him 
his coats npon his appearance In such event, 
a motion for default against plaintiff, will 
he dismissed. Bacon y. Lafontaine, Il Que. 
P K 04.

Costa to pay— Payment—Practice
—Judgment on désistaient. 1—When- at the 
time of the discontinuance of an action the 
plaint.If does not pay the defendant’s costa, 
the defendant has n right to ask the Court 
for an «r<« du d'iiilsuist, and. moreover, a 
judgment upon It, In order to be a hi- to 
Issue execution for the costs. 2 It is not 
sufficient for the plaintiff to offer to |»ay 
th'- coats : he must shew that hi- offer has 
been followed by payment : if the offer i* 
refused, be must pay the amount into Court. 
Tnrgeon v. Ntrigny, 10 Quo. p. R. 20ft, ;t*t 
Qu. . ». C. 304

Counterclaim — Cause of oction.) — 
Where the nlaintiff discontinues his action 
after the defendant has delivered a counter
claim, the defendant may proceed with his 
counterclaim a* if it sere an action; the 
plaintiff will then he in the same position aa 
a defendant served with a writ of summons; 
and if the counterclaim is one which the de
fendant could assert only by virtue of the 
plaintiff having come Into the jurisdiction 
and sued the defendant, he should not he 
allowed to proceed with It aa a term of per
mitting the plaintiff to discontinue. Domin
ion It unitary t.uarantie Co. v Wood. 22 (' 
L. T. 151. 3 O. L. R. 386.

Desist ment — Order — Prothonoiary — 
Juriadi> Hon — Judgment of Court ) — The 
prothonotnry has no jurisdiction to give a 
certificate or make an order upon a desist 
ment ; and therefore, when a desist ment is 
tied with the clerk of the Court by a partv. 
the opposite party must apply by way of in 
script Ion to the Court. In order to obtain 
a judgment in accordance with the desist 
ment. Mayrau v. Montreal .1 lutunl Aaaur- 
anre Ce„ 24 Que ». C. 20N.

Desist ment.)—Party represented ! y an 
attorney ad litem cannot himself file a desist- 
ment from the suit. O'Rourke v. O'Rourke. 
5 Que. p. R. 40T>.

Desietraent from action filed by a party
without the consent or knowledge of his 
attorney will not lie rejected on motion un
less fraud ie proved against the parties. 
t'Ouvrrau ▼. Computing Scale Co.. 0 Que. 
P. It 448.

Deaiatment from Judgment -Amend
ment — f’otta — ’* Proceeding ” — Art iôô, 
C. /M—If a plaintiff desists from a judg
ment based upon grounds not set up in his 
declaration, the parties stand in the same 
position which they occupied prior to the 
recording of the judgment. The plaintiff may 
then ask the Court for permission to amend 
his declaration. The costs of such amend
ment will he determined by the final judg
ment. 2. The word “proceeding,” ns used 
in Art 255. C. P.. concerning discontinuance 
of suit, refers to and includes any procedure 
adopted hv nnv party to n suit ; a defence 
is included in that word. 3. It is not abso
lutely necessflr> that a party should embody 
in his declaration of discontinuance, that it 
is made subject to the payment of costs, 
inasmuch as that is the condition Imposed 
hy law upon which alone it ran he made 
Hraaettr v. Equitable Mutual Fire Inaur- 
a nee Co., 10 Que. I* R. 201.

Dismissal Payment of conta )—Article 
278, C. C. P., which says that a party who 
ha- discontinued cannot begin again l*cfore 
paying the coats <.f the opposite party in 
respect of the abandoned demand or proceed
ing. doe« not apply to a case where the first 
suit has been dismissed. In this ra«e the first 
suit wa- intended to he against the present 
defendant, and service upon him was made, 
hut the plaintiff made a mistake as to his 
name. (limrd V. Praia, 10 Que. S. C. 400.

Dismissal Rearer»tion of riohta—Proc- 
ti< e. | -After the plaintiff has discontinued 
his action, a motion demanding its dismissal 
will he granted, reserving to the plaintiff 
the right to bring another. Lacroix v. Probat. 
8 Qu». P R. 315.

Hypothecary action. 1- A plaintiff In a 
hypothecary action cannot discontinue ns to 
hh principal action and move for coats, on 
production of a plea hy defendant that he is 
not in possession of the hypothecated im
movable. on the ground that at date of In
stitution of the action the defendant was 

i rant proprietor In possession. 
Pilon v. festin. 3l Due. ». C. 51.

Inscription for proof and hearing
cannot he made before acte Is given of the 
discontinuance. .McKrotrn v. Wrickf, 8 Que. 
P. It 137.

Inscription for judgment. | When a 
discontinuance is filed and served, the only 
right the defendant lia- is to demand an act 
of discontinuance; and an inscription fo* 
judgment in pursuance of the discontinuance 
will he set aside on motion. Hank of St. 
John v. Dion, (1 Que. p. It 227.

Intervention by third party — Fatal 
A'-cidenta Art- Judymrni1—Aa lone a- a 
judgment is not entered upon a discontinu
ance. third parties can intervene to protect 
their rights. If a widow who sues for dam
ages for her husband’* death, according to
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Art lOftd. C. C.. desists from her action, 
the mother of the deceased haa the right to 
intervene- .n the case. Gage v. Itominion 
£H4N On 8 Que p. R. 181, 1ft Que. K. It

Leave — ** Proceeding tn action " — 
/frreirrr.J — Where defendants wen- a«ld<-d 
bj order of Court and appeared and pleaded : 
—Held, that plaintiffs had not the right, 
except hv leave of the Court or a Judge, 
to di-mntinue as against such defendants, 
especially where defendants claimed a speci
fic right in the property in question, which 
right would be affected by the action. —• 
Where an agreement had been entered into 
under which defendants' solicitor was per
mitted to withdraw the defence pleaded by 
him and to prepare and deliver a new de
fence . — Held, that this was "another pro
ceeding in the action " after delivery of the 
defence, which, under O. 2ft, It. 1 precluded 
plaintiffs from discontinuing without leave 
of the Court or a Judge -Held, also, that 
an order for the appointment of a receiver, 
made while the first defence was on the 
record, and which had not been abandoned, 
and of which neither the defendant F.. nor 
his solicitor, bad notice, was irregularly 
made and must be set aside with costa Book 
v. II iff pint, 32 N. 8. R. 4ÎM.

Notice -Service of—Rule 173—“ Save any 
interlocutory application " — Inspection of 
documents—Motion for leave to discontinue 
— Fffect of Costs O’Brien v. OH run
-ns, and Malt hi t/ Co (Y.T.t, 10 W. I,.

Offer to pay costa. 1—A discontinuance, 
not accompanied with an offer to pay the 
costs, is insufficient and ineffective. Moon v. 
Bullock, (i Que. P. R. ft».

Partial confeaeion of Judgment not
accepted by plaintiff does not limit plain 
tiff’s -imtrol over his action. He may dis
continue in whole or in part only. Moreau 
v. Jodoin, 10 Que P. R. 353.

Practice -Mention of route- Regularity 
-Signature- Forngn language— \htcncc of 

tolicitor’a contest.]—! The fact that in a 
desistment. the cause is mentioned for which 
it is signed by the plaintiff, does not aff-ct 
its recularify : there is no need of a supple
mentary pleading 2. A desistment signed 
in n foreign language, in this instance in 
Russian characters, is valid; the onus is 
upon the opposite party to contest the signa
ture. if he does not believe it to be that of 
the party discontinuing. 3. A party may file 
a desistment without the aid or ev-n the 
consent of his attorney. \icholapahitk v 
Mcfluigan, 10 Que. P. R. 281.

Practice as to- Return of writ. —The 
provisions of Art. 270. C. P . a« m desistment. 
are not limitative, and the form prescribed 
by the Article is not obligatory. 2. A plain
tiff who desists from his demand "before re
turn of the writ, is not obliged to return his 
action upon the day fixed '.i order to be in 
a position to state that he has desisted. 3. 
A motion for dismissal made after desiat- 
ment |„ of no effect, Lautrrman y. Mneberg, 
5 Que. P. R. 127

Right of defendant to prevent —
Specific performance -Payment of purchase 
money into Court by defendant—Right to 
Judgment. Lye v. McConnell. 5 Q W. R.

Rule 430 I-cave to discontinue--Terms 
—Stay of action in foreign Court—No ac
tion to he brought in any Court for same 
cause. Srhlund y. Fouler. 10 O W R 10»f,
11 O W. It. on. 175. 314.

Service of notice before return dey 
of writ of summons Riijhti of defendant

Certificate "f êitconHntkmnea—Cnatt of de
fendant — Action for. aa damagea. | — The 
service upon the defendant personally of 
notice of the discontinuance of an action, 
before the day of the return of the writ of 
summons. Is valid ipto facto, because it is 
made before the appearance of the defend
ant. ai a time when the action is under the 
exelusive control of the plaintiff, and the 
defendant has not yet acquired a right in 
regard to the action in which he is sued. 
The obtaining by the plaintiff of a certificate 
of discontinuance is not one of the condi
tions which the Code Imposes on its validity, 
since it exacts no particular formality, arid 
the party upon whom notice of discontinu
ance is served cannot require that it shall 
be followed hv a judgment. Where the plain
tiff has occasioned by bis action costs which 
cannot be taxed according to the tariff, and 
which cannot he ascertained at this since of 
the proceedings (before the return day of 
the writ ). the defendant may recover the 
amount of such costa as damages by direct 
action against the plaintiff. If he has a 
good claim thereto. Lattice v. Tellier, » Que. 
P. R. 113.

4. Dismtrsat. or Action.

Chamber» Entry for trial.]—\ Judge 
sitting In Chambers has power to dismiss 
an action for want of prosecution notwith
standing that the action has been entered for 
trial. Sullivan v. Jackton, 7 B. C. R 133.

Default of doing an net — Further
order. |—T'i»on an appeal from an order of 
the Master in Chandler* upon a motion to 
dismiss the action for default of an under 
takinj Held, per Meredith. C.J.. that where 
an order is made for the doing of an act. or. 
in the alternative, that the action should he 
dismissed, and default ia made in the doing 
of the act. the order nperatea to put an end 
to the action, and no further order is neces
sary. and. the action being dead, ihe Court 
has no power to relieve from the conse
quences of such default. On apneal. n Di
visional Court, being of opinion that under 
the circumstances the action should he dis
missed. declined to consider the question o* 
the necessity of a further application or 
the power to relieve from the default, ('rown 
Corundum and U «Vf» Co. v T.ooan. 1 n W. 
B. 107. 174. 22 C. L. T 13». 3 O. L. R 434

Default of election under order —
Appeal -Extension of time for election after 
default. Bank ol Hamilton v. Andrraon, 2 
O. W R 1127. 3 O W. R 301. 38». 7»». 4 
O W. R 140. 24 C. T. T 347. 8 O. L. R. 
153 Digested under Parties
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Default of statement of claim —
Practice Time Conte—Leave to proceed - 
Term* Amendment Thibodeau v. Lindsay,
2 O. W It 431.

Delay In delivery of statement of
claim Irr-xular deliwry- \ alidatimr order 

Term* |*o«*e**ion of land—Improvements. 
f’ity of Toronto V. Itamsdcn. City of Toronto 
v MrPonell, 5 O. W. R. 38L 413.

Delay In going to trial Excuse — 
I/enie to proceed- Term* -Cost* i/eldrum
v I aiding 3 O. W It 87

Failure of plaintiff to proceed at 
trial It> fusai of oppli'Vtion to postpone 
Itulrs 2M tppee/ Motion to set aside 
judgment—Krtension of time—Legal holi
day.] ■ The plaintiff ippenred bv counsel 
when the ca«e was called for trial : bu» was 
not prepared to pnmeed. and no affidavit in 
supixirt of the application for an adjourn
ment lieinir produced, the trial Judge dis
missed the action The plaintiff appealed:— 
Held, that the action was properly dismissed 
under the provisions of Rule 235 of the 
Judicature Ordinance, and that before an 
appeal will lie from such judgment, the plain 
tiff should apply to the trial Judge to «et 
a«ide the judgment under the provisions of

has power to extend the time for applying 
under Rule 23*5. Held, also, that a judg 
ment pronounced in Court on a legal holiday, 
no objection being raised, i* valid. Burke 
v. Volin. H W. L. R. K». 1 Sank. L. R 1ST.

Failure to proceed to trial Breach 
of undertaking Excuse f..r delay- Term*-- 
Cost'. Haply V. Wellington Pressed Meats 
Co., ifanrahan v. Wellinaton pressed Meats
Co.. 1 O w It 2m, t$ O. W R. 723.

Insolvency of curator is not n reason 
justifying the dismissal or su«itension --f an 
action, f.amar- he Wilson t 1010 •, 11 Que.
IV It 347

Money paid Into Court - Order per
mitting irithdrau-at—Recourse for balanre.] 
—An action will not be dismissed on motion, 
after judgment has been rendered permitting 
the plaintiff to withdraw the sum paid into 
Court by the defendant to purchase peace, 
and reserving the recourse of the plalntl* for 
the Imlanee of the amount claimed. Laplante 
V. Pe Lery Maedonald, «I Q. P. R. 1*63.

Motion to dismiss as frivolous and
venations Affidavits--Truth of. | — I’pon 
an application to dlands* an action a* frivo
lous and vexatious, atfidnvita of the defend
ants were allowed to be .'end. and. not being 
answered, were taken n« true, and the action 
dismissed by the full Court on anneal from 
an order refusing the application. Ho fins <f 
Co v. f.enora Mount Sicker Copper Mining 
Co.. 7 W. !.. R. 1BA 13 B. C. R. 22*5.

Motion to dismiss for failnre of 
plaintiff to attend for examination for 
discovery Illness "f plaintiff '! 
evidence ns to- -Vndertaking to proceed to 
trial—Excuse for delay—Increased security 
for costs. Appleyard v. Mulligan, 8 O. W.
IV 500. «24.

No reasonable cause of action f>ia* 
missal of - rviint — Mechanic*’ lien - (’on- 
pany. Herridgv v. IIaura, 2 O. W. R. 619. 
741.

Non-payment of coats at appointed
time Ippcel—Time for paym>nt extended

Jurisdiction of Ihrtatonal Court.] Plain
tiff n*ked for an adjournment of trial.

'
terms that plaintiff pay to defendant* the 
coats of the day within 10 day*, otherwise.
» he action to stand dismissed Plaintiff failed 
to get the money paid over by pi minutes, 
and defendants sough’ to take advantage of 
the technicality. I>ivi#ion»l Court extended 
the time for payment of costs by one week. 
Court of Appeal held, that the Divisional 
Court wa« within their jurisdiction In so 
doing Meredith. J.A . dissenting. Strati v. 
Tmonto t onttruvtion Co. t 19V> . 17 < » W. 
It 23!I. 1 O. W V *77. 14MHI. 2 O W. N 
172. 22 O. L. It 211.

Not coins: to trial Joindtr of 
■—An application for a judgment, n* in cas-- 
of non suit, was refused where it appeared 
that the plaintiff had n>>t filed a joinder of 
issue, though one had been serve I tial-
lagher v. U’ifoon. 21 C. !.. T. 34. 85 N. B.
Reps. 238.

Summary order Frivolous action — 
Hahrtix corpus to obtain custody of infant— 
Procedure. |—An application for the custody 
of an infant must be by way of motion, sum
mons. or petition, where the only relief 
sought in an action commenced by writ of 
summons was the issue of a writ of habeas 
corpus. We» more. J., under Bill. 131 
of the Judicature Ordinance, dismissed 
the action as frivolous, pointing out 
there are two methods by which a parent 
may obtain the custody of his child—by writ 
of habeas corpus and by petition to the 
Court of Chancery—and that it was im
printer to institute an action for the iseue

13 lir 3!*». and Ilunro v. Uunro, 13 C,r. 
431. the jurisdiction of the Court to grant 
relief on petition must be exercised under 
the methisi pointed out by the practice, (iray 
v. Italk trill. 3 W. !.. It 237. « Terr. I,. R. 
283.

Want of proeecutloB.|—On motion to 
dlamlsa for want of prosecution, nothing hav
ing been done for »i yenr. order made that 
plaintiff elect within a week an to what 
order shall issue. I.ate son v. t'rateford. 12
0 W I: I11M

Want of prosecution Cause of action 
—Abatement—No question hut that of costa 
remaining. Shrard v. Menge, 8 O. W. It. 449.

Want of prosecution Heath of drfend- 
ant Failure of plaintiff Vc-ima-
tlon of administrator to dismiss—Limitation 
of action* R. S O. 1««»7 c. 129. ». 11. Kidd 
v. Kidd. 11 O W. It 533

Want of prosecution - Delay—Motion 
to vacate order - Relief — Terms—Costs. 
Conmee v. Lake Superior Printing Co., 7 O. 
W. R. «10.

Want of prosecution—End of cause of 
action—Dispute as to—Nummary jurisdiction
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to dispose of mats in ('h*mhere. Holdawortk 
T. Vasal. 8 O. W. It 42S

Want of prosecution -Excuse for delay 
—Merit» Lor** iHTintintùr Terme. S trot- 
ford v. )m««. 3 O. W. K. 630, 786.

Want of prosecution -Excuse for delay 
— poverty — Negotiations for settlement — 
Amendment — Statement of claim—Criminal 
conversation. Millon v. Wellington. 3 O. W. 
R. 37 Ml. 4 O W. 82. 0 O. W. It 487.

Want of prosecntion Failure to pro
ceed to trial — peremptory undertaking — 
Cotta. ] —The practice on refusing a rule for 
judgment, ns in case of nonsuit, for not pro
ceeding to trial according to notice, on giv
ing n peremptory undertaking, is to ini|K>ae 
costs of the day as a condition. Jonea V. 
Muller. 37 N. B. R 5».

Want of prosecntion korm of motion
—Equity prottie Company- 11 inding-up.] 
—An objection on a motion to dismiss for 
want of prosecution a bill by a shareholder 
and the company, which subsequently to the 
commencement of »he suit went into liquida
tion, that the motion should have been for 
an order that, unless the plaintiff obtained 
leave to proceed within a limited time, the 
bill should stand dismissed, overruled. Part 
ington v. Cushing. 3 N. It. Kq. 322. 1 E. L. 
R. 493.

Want of prosecution Frivolous or 
vexatious action. Clark v. \isbrt, 7 (). W.
R 861.

Want of prosecntion —Motion—Yofire 
or summon#. 1—Rule lilp providing that a 
motion for the dismissal of the action for 
want of prosecution shall be by notice, the 
procedure by summons cannot be adopted. 
dominion Hank v. Freed!. 5 W. L. It 581». 
0 Terr. L. It. 2l»8.

Want of prosecntion Motion for judg
ment quasi non-suit. | An application for 
judgment as in case of non-suit, for not pro
ceeding to trial, refused on terms. Frederick 
v. tiiison, 36 N. B. U. 364.

Want of prosecution Motion to dis
miss —Ix-nve to proceed—Costs. Logan y. 
Dewar, H o. W. R. 312.

Want of prosecntion - Motion to dis
miss Notice of motion or summons—Dis
charge of summons—Costs. Dominion Hank 
v. Frecdt tX.W.T >, 5 W. I.. R. 689.

Want of prosecution —Motion to dis
miss Statute of Limitations Leave to pro
ceed—Terme. Scott v. Hay, 10 O W. R.

Want of prosecntion. ! —Motion to dis- 
mi-s action fur want of possession is an 
interlocutory application, although the order 
made thereon may be final. (iibson v. Dren- 

1 W. L. R. 577.

Want of prosecution -Negotiations for 
settlement—Several defendants. Hurnham v 
Hays. 2 O. W. It. 535

Want of prosecntion -Order for new 
trml —- Failure of plaintiff to set down — 
Remedy of defendants — Rule 234 — Jury. 
Sorenson v. Smith. ^ O. W. It. 725.

Want of prosecution. 1 — 1. A party in
terested who is bound to continue n suit ia 
not entitled to a mise en demeure, the law 
itself putting him in default to do so. 2. 
When a continuance of auit is not effected 
by the party interested, the party remaining 
in the cas.' may bring an action to compel 
him to contin m any pre
vious demand, and is entitled to the costs of 
such suit. Judgment in Q. R 21 S C. 48 
reversed as to costs. Arcand v. Ton. 22 
Que. H. C. 608.

Want of prosecution —Refusal to dis-
miss Terms Change of venue Speedy 
trial—Costs. Patterson v. Todd. 8 O W. 
R. 868.

Wont of prosecution -Rule 488—Ap
plication, where action brought down to trial 
and new trial ordered. Diamond Harrow Co. 
v. Ntonr, 7 O. W. R. 686

5. Form or Action.
Exception to — Delay in presentation 

— Dismissal — Notice of motion.] - The 
plaintiff sued the defendant In the Circuit 
Court for the sum of $15, the value of a 
sheep strangled by the plaintiff's dog. The 
defendant answered by an exception to the 
form, alleging that he ought to have been 
first brought en conciliation. Regular notice 
of the deposit and of the day of presenta
tion of the motion was given to the plaintiff. 
On the day fixed the defendant did not bring 
on bis motion, and several days afterwards 
he gave a new notice of its presentation :— 
Held, that the motion should have been pre
sented on the day fixed in the first notice, 
ami that the delay in presentation was a 
sufficient ground for its rejection. Noel v 
Darn, au. 17 Que. 8. C. 346.

Heirs.) — Arts 13ft, 174 (3) C. P. C. 
Andrews v. Frankenburg C 11*001. 17 Que. S. 
C. 313. Digested under I’akiikh,

Person nolle-hypothécaire Demurrer. 1
—An action to recover a sum of money and 
to have it declared a charge on land and to 
have such chart enforced by sale will He. 
Although the Code of Procedure does not 
expressly sanction such nn action (prreoa- 
iicllr-hypotheeaire), there is nothing in it 
opposed thereto, and it is warranted by the 
constant. Immemorial practice in this country. 
A demurrer will not lw* struck out because 
It is extraordinarily long and In the form 
P K o't8im‘ ü,l°arde v Carrier, 3 Que

Ses Pixadino— Feccption to Form.

6. Limitation ok Action. See Limitation 
or Action.

t. in once or Action.
n °f Notice by letter —
Bad faith, Verrai» v. Nadeau (RMim, 3
Public1 R* 18' r>i*e8tpd under Notary

See Trial.
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8 Paetnbehhip Action. fier I'ABTNKBHIIIP.

9. Penal Action. He* Penal Action

10. Settlement or Action.

Bona fide settlement.] This action 
wa-« brought to determine whether a certain 
settlement of the original action wn« valid 
and binding on the defendants :—Held, that 
it was ; that defendant IV. as a partner, had 
power to make the settlement, to encage 

and that defendant I • confirmed 
tiiis. The settlement was bo mo fide nnd made 
after careful consultation with solicitors and 
counsel. Can Hank of Commerce V. 
Itonoghue l 11MMH. 12 W. !.. R. 30

Dismissal. | — Intendant had certain 
household goods stored in a public build
ing in Toronto Junction. In liM>T» the 
town solicitor notified him to remove his 
goods, snd at his request carted them to the 
CJ. T. It and shipped them to defendant at 
Prescott, the town solicitor undertaking to 
par freight. When goods arrived at Pres
cott. defendant had moved to Belleville. Here 
he received notice from G. T. R. that bis 
goods were at Prescott. He notified them 
that it was their duty to deliver his goods 
to his proper address. Belleville. Defendant 
never received his goods, they not Mng called 
for at Prescott ; they were sent to the lock
up warehouse in Toronto. Détendant brought 
action against Toronto Junction and Q. T. 
It . and after negotiations was dismissed as 
against life town on payment of a certain 
sum Application was made to Master in 
Chamber* for order dismissing the action. An 
leant waa directed to try the question whe
ther the action waa settled :—Held, that there 
was no settlement. Iw«ne found in favour of 
defendant, who is entitled to hie disburse
ments if any Grand Trunk Rtc. Co. v. 
liroom (1900). 14 O W. R. 824, 1 O. W. 
N 133

11. MientLLAZiBova Cases.

Action en complainte Sale of land—
Condition—Possession annale—Year's posses
sion—Agreement to purchase — Maintenance 
of action for. BeaerAemin v. I.atravrrse 
( 1900), 9 Que. K. B. 50. Digested under 
Tw>pah8 to Lands.

Authority to eue - Death of child — 
Costa—Arts. 1272. 1292. C. C. Que Le- 
frbt'rr V. Horn. Wire Mfff. Co. (1900), 3 
Que. 1*. It. 224. Digested under Husband 
and Wipe.

Authority to ane. | — The law which 
authorises the curator to take action on 

the Insolvent, makes him the rep
resentative of all the creditors for the pur
poses of such action, and at the same time 
he represents the insolvent : the creditors 
cannot afterwards, under the pretence of 
exercising their debtor’s rights, take indi
vidual actions for tbs nut purpose La 
mercAe v. Wilson (19V>). 11 Que. p. R. 347.

Conseil jndieinire — Disavowal — Com- 
mo« interest. | — A conseil fudtetarie has no 
right to rake, in the name of him to whom 
he has been named conseil, judicial proceed
ings. even wh-n such conseil ha* a personal 
interest in su* h proceedings. Beauchamp v. 
Gourde. Que. R. 20 S. C 2*»

Covenant — Action on — See La.ndi.obd 
and Tenant—Mobtoaoe.

Dilatory exception — Payment of costs
of former c lion C. P. J77. ^78.]- Proceed
ing* upon a petition for the interdiction of 
an habitual drunkard will be suspended 
until the costs on a previous petition to the 
same effect, which was dismissed for irregu
larities, have been paid. Monti v. Amyit 
( 1910), il Que p R. 298.

Disavow-*! Direct action for — Art of 
di»avouai- .Vcccssify for—Affidavit—Coat»— 
Demurrer. )—An a t of disavowal is neces
sary only where disavowal is sought in a 
pending action, and a direct action for dis
avowal will not lie dismissed, upon a defence 
in law, for default of production at the 
record office of an act of disavowal. 2. In 
any event, the signature to an affidavit at 
th-' foot of the petition for disavowal is 
equivalent to such an art. in a direct action 
for disavowal. 3 Evidence before deter
mination in law will l*e ordered upon a de
fence in law made in a direct action of dis
avowal by the plaintiff in the original notion, 
against that part of the claim in the action 
of disavowal which asks costs against the 
original plaintiff. Lewis v. Rickard. 2 One 
P R. 420.

Disavowal -Pending action — Action in 
disarowal—Exception to form ]—Where a 
disavowal in made in regard to a claim which 
is the subject of a pending action, if must 
he made in that action and a direct action 
in disavowal will be dismissed upon excep
tion to the form. Gaucher v. Basin, 0 Que. P. 
R. 141.

Eliciting judicial nrononn cement. 1—
Actions n* law do not lie for the mere pur
pose of eliciting a judicial pronouncement on 
a question of law, and the Interest plaintiffs
must have in them means an Interest to have 
a right enforced or a wrong redressed. Hence, 
a plaintiff, in an action to rescind a con
tract. who does not set out an injury or 
wrong growing out of if. and avers 'he 
necessity of resorting to further proceedings, 
if successful, does not disclose such an in
terest as i* required by Art 77 C P. Vont- 
real Harbour Commissioner* v Record 
Foundry (1909). 38 Que. 8. C. 101

Fatal Accident Act—Right of adminis
trator to bring action under—Relative* — 
Rights of time limit. Her Whalls v. Grand 
Trunk R*c Co. (1901), 1 O. L. R. 022.

Joinder of defendants- Two separate 
causes of action—One for negligence—Other 
for breach of contract—Motion to strike out 
statement of claim—Order granted—Plain
tiff to elect within a week on which action 
he will proceed. VocAoa v. Crown Reserve 
d Maryland Casualty Co. (19101. 17 O. W 
It 003. 2 O. W. N. 378.
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Leave to sue - Grunted by Muster in or
dinary—Motion to set snide order and to 
strike out statement of claim -Grounds al 
leged irregularity—Application dinmiwn d- 
lienre given plaintiff to amend étalement of 
claim and add insolvent company as party 
plaintiff Voat- in cause. Clarkson v. bin-
d<* (19101, 17 O. W R. <189. 2 0. W N. 
379.

Loral venue - Real action — Situs of 
chattels in question. \ — The plaintiffs had 
begun an action accompanied by a saisie non 
servo toire, claiming 1700 as the price of 
wood seized, and demanding, as a subsidiary 
matter, that they should alan be paid the 
price of the wood upon the sale of it to be 
made by the Court :—tleld. that such action 
was not a real action, within the meaning of 
Art. 100, C. C. IV, and could not be lx>gun 
in the place in which the thing seized nns 
situated. Auger v. Moreau, 30 Que S. C. 
286.

Petitory and possessory actions Can
a petitory a< tion be token while a p#,»er*»ory

firming Hutchinson. J.). A party cannot 
take a petitory action while n possessory 
action taken by the other party is still pend
ing Salute v. St. Francis Xavier, Il que.
r it im.

Prescription - 30 years' possession —
Amendment of claim - Exception to form. 
Anderson v. Smith (1900), 3 Que. 1‘. R. 
50. Digested under IjmitaTIonb of

Reddition de compte—- Demand—Prema
ture action Chantelnup v. Fulton (1900). 
10 Que. 8. C. 387. Digested under ACCOUNT.

Resolution of municipal council
in Quebet Proceedings to annul. Fatry v 
Levis (1900), It; Que. 8 C. 310. Digested 
under Municipal Corporations.

Right to sue — Where plaintiff believed 
that he bad a good cause of action and de
layed taking proceedings upon the promise 
that defendant would pay him. if plaintiff 
would wait :—Held, that “if a man believes 
bona fide that he hat a fair chance of suc
cess. he has a reasonable ground for suing, 
hit forbearance to sue will constitute a good 
consideration.“ CaUisher v. Hischoff stein 
(INTOI, L K 5 Q. li 452. followed liretcry 
v Pereira! (1999). 14 O. W. It 729, 1 O. 
W. N. 72. 19 O. L. II 4<Q.

Two separate causes of action.] —
Middleton. J.. held, that an action to recover 
damages for assault upon one plaintiff, ami an 
action by lier mother for loss of her services, 
could well he joined, as they arose out of the 
same occurrence.—Ont. little 186. l.aister v. 
r rose ford mm». 1< H W. It SON, 2 O. W 
N 547. Reversing 17 O. W. It. 743. 2 O. W. 
N. 3S1.

ADEMPTION

Baa Plea nino—Wills.

ADJOURNMENT

District magistrate Adjournment.] — 
A district magistrate ha*, as has every 
other magistrate, discretionary power to ad
journ a case coming before him or to pro
ceed with it, notwithstanding any arrange
ment made between the parties or their at
torneys. Motion for prohibition refused. 
Ft p. Daiyneault, 3 Que. 1». R. 128.

See Collection Act, Nova Scotia—Pboiii 
bition.

ADJUDICATION.

Bee Executions.

ADMINISTRATION BOND.

See Executors and Adminirtratorb—Pro
bate—Subroo ate Court—Willh.

ADMINISTRATION OF ESTATES.

Bee Executors and Administrators—Pro
bate—Surrogate Court—Wills.

ADMINISTRATION OF JUSTICE.

Bee Pleading—Practice.

ADMINISTRATOR AD LITEM.

Bet Executors and Administrators — 
Judgment — Prorate — Surrogate 
Court—Will*.

ADMIRALTY,

See Constitutional Law—Smp.

ADMISSIONS.

Bee Carriers—Criminal Law—Evidence— 
Extradition Judqmi m Limitation 
of Actions — Parliamentary Elec
tions—Partnership—Pleading.

ADDING PARTIES.

Bee Parties.

ADMIT, NOTICE OF.

See Practice
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ADOPTION.

Ontario law knows nothing of adoption 
and an agreement by parents to deprive them
selves of the custody of their child is not 
legally binding on them. Ur Davit ( 1909 i. 
13 O. W It Itiit. 18 O. L. It. 3H4.

See Contract— Infant.

ADULTERATION OF FOODS.
See Constitution a I. Law—Criminal Law 

—Municipal Corporations.

ADULTERY.
Bar to alimony

Sec Husband and Wirt.

Bar to dower.
See Dower.

Divorce on grounds of.
See Divorce.

See, alto. Criminal Conversation—Limita
tion or Actions.

ADVANCEMENT.
See Wills.

ADVERSE ACTION.
See Mines and Minerals.

ADVERSE CLAIM.
See Mines and Minerals.

ADVERSE POSSESSION.

See Limitation or Actions.

ADVERTISEMENT.

See Contract — Execution — Executors 
and Administrators — Medicine and 
Surc.ert — Municipal Corporations 
- Trade Name.

ADVOCATE.

See Solicitor.

AFFAIRES COMMERCIALES.
See Salk or Goods.

AFFIDAVITS.

Affidavits for conservatory attach
ment (Iroundt of belief Donation Debt— 
Ihmnnd. | — An affidavit for conservatory 
attachment, founded upon belief, must state■
«ervatory a Much ment is based upon a dona
tion. the affidavit, and not only tin- declara
tion. must shew that the debt is due and 
exigible, and that the deed of donation has 
been registered, and must also state that a 
demand of payment has been made of th« 
moneys claimed in virtue of such donation. 
/,* febrre v. Cotlonguay, 4 Que. V. It 431.

Arrest |—An affidavit for capiat alleging 
Hint it is pr.diablc that the defendant is im
mediately to leave the province, but not stat
ing the grounds of deponent's belief, is un
certain and insufficient. .S'/iuman v. (Joud 
man (1900), 10 Que. P. R. 25#».

Attachment of debts ]—It was agreed 
that the issu, should be determined in a 
summary way up n affidavits :—Held, that 
the claimant, being really the plaintiff in an 
issue, was entitled to file affidavits in reply 
to those filed by plaintiff in the action. Hry- 
ton v Hotter (19WP, 10 W. L. It. 517; 18 
Man. It. <158.

Commissioner, who was appellant's 
attorney in the Court below, may receive 
nil affidavit on review from a magistrate's 
Court. Xorthrup v. Perkint, 37 C. L. J. 70#».

Commissioner's qualifications.) —The
official uuttlificntion of a person who has 
v itnessed the signature of a person to an 
affidavit, and couched in the following words: 
“ Commissioner. Superior Court, district of 
Juliette.’’ is, on its face, apparently suffi
cient. If the description of the qualification 
of a commissioner who receives an affidavit 
is really Insufficient, the seizing party should 
raise the point bv an exception to the form, 
and not by motion to reject the opposition. 
Drainrille v. Saroie rf Drainville ( 1910». 11 
Que. P. It. 437.

Criminal Information — Libel — .4/5- 
ievit In reply Pro Met /.* \ Whelan
(is«121. 1 P. E. I. It. 22#>.

Croas-eaamlnatlon on — Motion for in
junction. ] — Counsel for the defendant ob
jected to the plaintiff's affidavit being rend, 
ns lie had served notice asking that the 
plaintiff be produced for cross-examination 
on his affidavit, but the plaintiff had ob
jected to being cross-examined :—Held, that 
Rub - 885 and 120, taken together, compel 
the production for cross-examination of a 
deponent on his affidavit, if required by the 
opposite partv, liefore such affidavit can be 
used. Uuttell v. Soundert, 20 C. L. T. 251, 
7 B. C. R. 173.

Cross-examination on 1 -Rules 385 and 
429 taken together compel the production for 
cross-examination of a denonent on his affi
davit if required by the otmoaite party before 
such affidavit can be used. Wcttphalen v. 
F.dmondt. 7 B. C. R. 175.

Evidence by. See Evidence.
C.C.L.—2



35 AFFIDAVITS—AGRICULTURAL SOCIETY. 36

Filing -Mittake — Kfect of — Quo wr- 
ranto—Lacrptioa é la form*.)—An alBdavit 
sccvmpauying a petition for a writ of quo 
warranto it void if it ie received by an un
authorized per»» -in this case a deputy 
clerk of tlie t'irruit Court—and render» the

up the invalidity by way of exception to the 
form. Lawie v. Jeffrey, 1*1 Que. 8. C. 3*0.

Foreign notary peblie. | —An Affidavit
■worn before n f-»n igu notary public, other 
than an English notary, cannot lx* need in 
the Quebec Court». .Iwcro V. Uiffori, V 
Que. P. It. 17.

Jurat—Commiatiommr.]—Where the afflda
vit for an opposition wan sworn l»ef.»re a tier 
eon describing himself aa " C. C. 8. 1>. pour 
If dmtrirt dr Montrealno such official liv
ing known to the Court or entitled by law 
to receive affidavits, the affidavit wae held 
null, and the opposition, not being supported 
by nthdavit as required by law * ne dis
missed. Lachance x. I.aehancr, 17 Que. 8. 
C. 31*:..

Juror's 1—Inadmissible to set aside ver
dict. H. v. Late ton (1881 l, •„» p. R. I. R. 4**!.

Made in England.I—Must be suiheoti-
eat*d in P. E. I.----- v. /rvia» (1851). 1
P. E I It 38.

Marksman Certificate of Commieeionee.] 
—The affidavit on which a rule niti for a 
certiorari was granted was made by a marks
man. Objection was taken on shewing en use 
that the certificate of the commissioner be
fore whom the affidavit was sworn was not 
a compliance with Rule 1 of Hilary Term 11 
V., in that the won! “fully" was used in
stead of " perfectly " in the clause “ who 
seemed perfectly to understand same":—• 
Held, a sufficient compliance with the Rule. 
Lx p. Ill iis. 20 C. L. T. 87. 35 N. It. It. 
107.

Oath of facts. 1—Affidavits are not yen
fird by n bold general statement that the 
allegations in a pleading are true. They 
should contain a statement under oath of 
facts or circumstances which, taken together, 
prove the allegation* to lie true, from which 
the Court of Judge may le» satisfied that the 
party applying has a pnma facie ease for the 
defendants to answer. In rc Hodtjet Wintloe 
(1872», Pet. P. E. 1. R. 254.

Ostks. See Oaths.

Of documents. See Discovert — En-

On production. See Discovert — En-

Oppoennt 1 uthori:ed Sfeut of.]—It is 
not necessary that the person who swears 
to the affidavit in support of an opposition 
should declare that he i* authorized to that 
effect, or that he is the agent of the oppo
sant. Dreinville v. Lavoie it Dreinville 
(11)10), 11 Que. P It. 437.

Practice.|—Swearing before solicitor for 
affidavit Necessity tor Independent commis
sioner—I►etermination of question whether 
commissioner acting as solicitor—Authority

of commissioner. (iongcon v. Thompkine
(N.W T.J, 1 W. L. R. 114.

Supporting apnlicutioB to set aside
special jury on ground* of partiality of 
officer returning it. McLean v. Whelan 
(185*1). 1 P E. I. It 135

Sworn before attorney In cause.]—
Affidavit sworn by plaintiff before an attor
ney in the cause to prove damages in an ac
tion in ejectment by default is irregular, and 
the déHbHt will be discharged. Haddey V 
Shield» < 1806), 8 Que. p. R. 30.

Sworn before notary publie for
Ont. | Affidavits taken by a “ notary public 
for the prov. of Ont.," have no validity be
fore the Courts of Quebec, \lc\re v. Jfar 
chencault I 11)0*1). 8 Que. P. R. 102

AFFIDAVIT ON PRODUCTION
See Discovert.

AFFILIATION.
See Infant.

AFFREIGHTMENT.
See Carriers—Railway—Suif.

AGENCY.
See Principal and Agent—Sale of Goods 

—Vendus» and Purchasers

AGENTS D'IMMEUBLES.
See Principal and Agent.

AGISTMENT.
See Animals.

AGREEMENT.
Bee Contracts.

For lease. Nee Lanhuikh and Tenant.
For sale of goods. See Sale or

Goods.
For sale of lands. See Vendor and

ITk< iiahkk.
Agents commission on. See I'binci- 

pai. and Agent.
School agreements. See 8<iiooi.rt.
To bequeath property. Nee Spm me

Performance.

AGRICULTURAL SOCIETY.

See Comfant.
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AIDING AND ABETTING.
See Cbiminal Law.

AID TO RAILWAY.
See Railway.

AI*.
See Easement — Nuisance — Servitude.

AI* GUN.
Sale of air irnn to minor who injuml 

pin inf iff -- Liability of vendor. Fotrell v. 
Ormfton (IfllO), is O W. ft. 7on 3) o. L. 
It. «39. Digested under Negligence.

ALBERTA ACT.
See Constitutional I^w.

ALBERTA ASSIGNMENTS ACT.
See Bankruptcy and Insolvency.

ALDERMEN.
See Justice or mr Peace — Municipal 

Elections—Municipal Corporations.

ALE AND BEER HOUSE.
See Intoxicating Liquors.

ALIENATION OF AFFECTIONS.
See IIushand and Wipe.

ALIENATION. RESTRAINT OF.
See Will.

ALIENES.
See Lunatic.

ALIENS.
1. Alien Labour. 37.
2. Chinese Immigration, 40.
3. Deportation or Aliens. 40.
4. Naturalization or Aliens, 41. 
ft. Civil. Bights or Aliens, 42.
0. Death of. See Negligence.
7. Lunatic. See Lunatic.

1. Alien Labour.
Advertisement for labourers — Prom

ise of employment ] — The defendants had

published in a Seattle newspaper thin adver
tisement :—"Wanted. (rut-class machinists. 
Apply Vancouver Engineering Work-. I ’d., 
Vancouver, B.C."—Held, that the tdvertise-

ment within the meaning of the Alien Labour 
Act, a* amended by 1 Edw. VII., c. 13. s. 4. 
Dowttie v. 1 ancouver Engineering Works 
24 C L T. 284. 10 B. C K 307. 8 Can Cr 
Cas. 00.

Conviction—County Court Judge.] — A 
Judge <if a County Court has no jurisdiction 
to convict fur an offence under the Act to 
restrict the importation and employment of 
aliens. 00 & 01 Viet. c. 11 (Can. t. and the 
amending Act, 1 Edw. VII. c. 13. where 
the offence was not committed within his 
territorial jurisdiction. The objection that 
the Act wa< ultra vires was raised hut not 
decided. H. v. Forbes, Ft p. Ch-stnut 
(leOtD. 37 N. B. R. 402, 1 E. L. It 437.

Importation of alien labour— Convic
tions of distillery company. |—Previous con
tract — "Citium” — " Resident Skilled 
workmen—New industry — Quashing con
viction—Coats. R. v. Corby Itiatillery Co., 
V O. W. R. 762.

Importing alien labourer — " Know
ingly " —Conviction—Amendment — Evidence 
of alienage—Person born abroad of British 
parents. I—Conviction of the defendant for 
that he did unlawfully prepay the transporta
tion and assist and encourage the importa
tion and immigration of an alien and a for
eigner from the United States into Canada 
under contract and agreement mad< previous 
thereto to perforin labour and service in Can
ada by working at u factory, quashed ns 
clearly bad on its face, inasmuch as the con
viction did not state that the defendant 
" knowingly " did the acts charged, nor in 
fact did the information charge him with 
having “ knowingly M done them, as required 
under 1 Edw. VII. c. 13. s. 3:—Held. also, 
that this omission from the information anil 
conviction of one of the essential elements of 
the offence was not a mere irregularity and 
informality or insufficiency within the mean
ing of s. 881) of the Criminal < 'ode. 11 
was not a matter of form merely, but of 
substance, and a fatal and incurable defect 
in the conviction. Semble, also, that the 
person imported by the defendant was not 
an alien, but a British subject, the presump
tion from the only facts in evidence being 
that he was horn of British parents resid
ing in the United States. It, v. Ilayes. 23 
C. I* T 88. 5 O L. R. 108. 2 O. W. R. 123. 
0 Can. Cr. Cas. 357.

Importation of foreign labour--.let 
of agent and liability—.4/iVn labourer--Resi
dence in one foreign country, domicile in 
another—Statutes-- " Skilled labour for the 
purpose of a new industry."]—A person who, 
as the agent of a company, procures the 
immigration into Canada of an alien 
labourer, in violation of the Alien Labour 
Act. is guilty of the offence created, and 
liable for the fine imposed therein, ns if he 
were a principal acting for himself. 2. It 
is a violation of the Alien Labour Act to 
import, or assist In importing, an alien 
labourer who resides in a foreign country 
that enacts and retains in force laws of a 
similar character, even though such labourer
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should be a citizen of and haw hit domicile 
in another foreign country that does not 
enact and retain in force such law*. 3. 
Skilled labour for the purpose of a new 
industry in * 0 tb) of R. S C. c. 97. in
cludes *|| skilled labour and ia not limited 
to special skilled labour not to be found in 
Canada. Hence, when n manufactory of 
at eel car* is established, ns a new industry 
in Canada, rivetters may be Imimrted from 
the Vnited States for the puriiose. if. in 
consequence of an unusual demand, they can
not he otherwise obtained, though rivetters 
are employed In other industries In Canada. 
A’ron-v v. Pitney. Q R. 17 K. B 4SR ; R. V. 
Pitney. 14 Can. Grim. Cas. 162.

Penalty Action for. ] -The plaintiff in 
an action brought to recover the penalty pro
vided by the Ali'-n Labour Act (GO A <11 V. 
c. 11. 1 Edw VII. c. 18 > is bound to give 
security for cost* Lêuri» v Raymond. 7 
Que P. R. 2011. 29 Que. 8. C. 101.

Penalty Irfioa for—Consent of Judi7».] 
—Section 2 of the Alien labour Act, R. 8. C. 
1900, ch. 97. forbids tbi imtiortation of work
men. and provides a penally: and sec. 4 pro
vides that the penalty may. with the written 
con-ent of any Judge of the Court in which 
the action is intended to be brought, be sued 
for and recovered as a debt by any person 
who first brings hi* action therefor:—Held, 
that an action brought by M . pursuant to 
th- consent of a Judge obtained upon the 
application of M. Baa , did not come within 
the section, and must be dismissed. Murray 
v RenJerton (1910). 14 W. L R. 170. 19 
Man. 049.

Penalty — /?reorder't Court — Juritdiction 
— /.imitation of actiont—Period of prrtcrip- 
tionj—Penalties concerning the importation 
and employment of aliens mentioned in 1 
Edw. VII, c. 13. s. 1. may he recovered be
fore the reorders, subject to th- formalities 
therein mentioned. The prescription of an 
action, suit, or information for anv penalty 
is of two years, according to s. 930 of the 
Criminal C-nle. Monterai Harhour Commit- 
tionrrt v. /{reorder’» Court (190lt), 8 Que. 
P. R. 63, affirmed.

Written consent of Jndre to preee- 
ention—Rrquititet of content ) Appeal by 
defendant from a conviction by a magistrate 
(acting with the written consent of the 
junior Judge of the County of Carleton > for 
unlawfully and knowingly assisting the Im
portation of an alien and foreigner into 
Canada under contract and agreement made 
previoue to his importation to perform la
bour and services in Canada contrary to GO 
A 61 V. c. 11 (P). as amended by 61 V. c. 
2 (D). and 1 Edw. VII. c. 13 (P.):— 
Held, the written consent did not comply 
with the intention of the statute, a* it should 
contain a general statement of the offence 
alleged to have been committed, mentioning 
the name of the person In respect of who n 
the offence Is alleged to have been commit 
ted, and the time and place, with sufficient 
certainty to identify the particular offence 
intended to be charged. Conviction quashed. 
R. v. Breckenridge, G O. W. R. 601, 10 O. 
L R 460

2. Chinese Immigration

Chinese Immigration Act. 1900 0*
portât wn of Chinamen—Habeat corpus.)— 
Held, that where • t'hinaman, who con 
tracts with a transportation company for hie 
passage from China through Canada to the 
Vnited States, on the understanding that if 
he is refused admittance to the States he will 
lie deported to China by the company, is re
fused admittance to the States and is being 
deported, he will not be granted bis discharge 
un habeas corpus proceedings, as the contract 
is not illegal, and under the Chinese Immi
gration Act, 19UU, deportation is proper In 
re Lie ban, 24 G. L T 162, 10 B. C. K- 
270.

M ing Toy v. Van. Pac. Ru. Co., 13 Que 
K. B. 172.

Chew v. Von. Par Ric. t o., 5 Que. P. R. 
463. 6 Que. V. R. 14.

Deportation hinese Immigration Act 
— Infraction — Deportation before convic
tion—Power of Minister of Trade and Com
merce. R. v. Hutton, Re IVou Jin, 5 E. L- 
R. 643.

3. Deportation op Alien*.

Convict—Immigrant pattengcr—Canadian
domicile.)—The applicant came to Cauuda 
from the United States of America on the 
27th February. 1910. She then resided in 
the city of Vancouver continuously for more 
than three year* On the 4th March, 1910. 
she was convicted In Vancouver of being an 
inmate of n house of ill-fame. She then 
went on it vi*it to the State of Washington, 
and, on attempting to return to Canada, 
was arrested and ordered by the Immigra- 
tion authorities to be deported: Held, on 
a motion for a habeas corpus, that she 
came within *eo. 3 Idi of the Immigration 
Act, as an immigrant pasm-nger who had 
been convicted of a crime involving moral 
turpitude; ami did not come within the ex 
option, not being tt Canadian citizen and not 
having a Canadian domicile, as defined by 

•
domicile must shew this to have been ac
quired “after haring been landed in Can
ada/* within the meaning assigned to 
“ landed ’* hy sec. 2 ip). Hr Murphy ( 1910). 
16 W. L. R. 381.

Dominion etsteto Intra viret.)—Held, 
that s. 6 of Pom. statute GO A fil V. c. 11, 
a« amended by 1 Edw. VII. c. 13, s. 13. is 
infra vires of Pom. Parliament The Crown 
undoubtedly possessed power to expel an 
alien from the Pom or to deport him to the 
country whence he entered it. The above 
Act, assented to by the Crown, delegated that 
power to the Pom. <}ov., which includes and 
authorize* them to Impose such extra-terri
torial constraint as is necessary to execute 
the power Judgment of Anglin. J., Re 
Cain. Re (lilhula, 10 O. L. R 409. G O. W. 
R. 124. 41 C. 11. J. 673. reversed. Atty 
deni, for Can v Cain. Atty.-Genl for Con 
v. (lilhula, f 19001 a. C 642.

Right of ezelnalon and deportation
— Foreign late — Finding of fart — Review 
by Appellate Ct.— International late—Tret- 
patt ia foreign eownfry—Wrongful entry.)
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—The Court on appeal will nut disregard 
the (indins of Jndg*' who tries a question of 
fact without a jury on vive voce evidence, 
and substitute for it a finding which they 
may think should have been mad*-, unless 
they are satisfied the Judge was wrong, and 
the onus of shewing that is on party mov
ing. If question is left in doubt the pre
sumption that the Judge was right is not 
displaced—The civil liability arising out of 
a wrong derives its birth from th** law of 
the place, and Its character is determined by 
that 'aw. Therefore the plaintiff, an alien, 
being unlawfully within V. S', territory in 
violation of nn Act of Congress, and liable 
to be deported, has no right of action in 
this Court against an officer of V. 8. for 
hia arrest in, and deportation from, that 
country.—Foreign law is a matter of fact 
to be ascertained by evidence of experts 
skilled in such law Where evidence is un 
satisfactory and conflicting, the Court will 
examine decisions of the foreign Courts, and 
text writers referred to in order to arrive 
at a satisfactory conclusion upon the ques
tion of foreign law : C S. N. B. 1903, c 
127, s 00.—Ily international law, and apart 
from any civil enactment, a sovereign stats 
has the right at its pleasure to exclude or 
deport any alien from its dominions : there
fore no action will lie in a British Court 
against an official exercising that right at 
the command and on behalf of the state of 
which ho is *he servant. Papogeorgiouv v. 
Twmer. 37 N. R R. 44». 1 E. L. R 387

4. Naturalization of aliens.

Allegiance — Committioner of Superior 
Court- Public officer—f'ailurr to take oath 
—Effect on proceeding».\ — A commissioner 
of the Superior Court is not a public officer 
within the meaning of Arte. (WO et »cq., R. 
8. O.. and is not obliged to take the oath 
of allegiance , and if he were, hia failure to 
take the oath would not invalidate proceed
ings signed by him. Lam afire v, Electric 
Printing Co., 4 Que. P. R. 266.

Allegiance- -Rmrtcol of—Committioner»
—Accretion of »overeign.]—Qu<rre, whether 
the commissioners of the Superior Court for 
the district of Quebec are obliged to take 
the" oath of allegiance or to renew it on the 
accession of a new sovereign. T.omalire v. 
//« Compagnie d'imprimerie Electrique, 4 
Que P R. 63.

British Columbia Naturalisation Aet,
ss. 13, 14, 18, 19.1—Vnder above sections 
that certificate of naturalization should not 
be granted by officials authorized to take 
oaths of aliens applying for naturalization, 
unless evidence is taken of at least two 
credible. Canadian-born subjects, shewing 
that applicant la a peraon of good character, 
the time he has resided in ('anada. his in 
tention to remain in Canada, the evidence to 
be taken in writing and filed with the clerk 
of the Court Re Fukuichi Aho (B.C.t, 
(1009). 9 W L. R 652.

British Columbia Provincial Elec
tions Aet—Potrer» of Provin<ial Legitla- 
tuer -R N. A. Act.)—Section 01. s.-s. 25. 
of the British North America Act reserves

to the exclusive jurisdiction of the Itominion 
Parliament the subject of naturalization— 
that is, ilie right to determine how it shall 
be «*,instituted The Provincial Legislature 
has the right to determine, under s 92, s.-s. 
1, what privileges as distinguished from 
necessary consequences, shall be attached to 
it. A-eordiugly. the British Columbia Pro
vincial Elections Act (1*07, c. 671, s. 8, 
which provides that no Japanese, whether 
naturalized or not, shall be entitled to vote, 
is not ultra vire». Judgment in 21 Occ. N. 
424 8 B. C R 76, reversed. Cunningham 
V. Turney nomma. [19031 A. C. 151.

Powers of County Court Judge.1—
By amendments of 1003 to Naturalization 
Act. the scope of the Judge's duty, as 
limited by decision in In re Wrbtter, 
7 C. L. J. 30. is changed, and the Judge, 
upon an opiwaition being filed, or an objec
tion fnken in open Court to granting of 
certificate, has power to take any necessary 
measures to satisfy himself as to the truth 
of facts stated by applicant, and of his fit
ness to become a British subject. Re liai- 
tufura, 8 W. L. R. 37 : In re Saddjiro Ual- 
eufuro. 13 B C. R 417.

5. Civil Rights or Auenb.

Jurisdiction of Quebec Courts —
Property in Quebec — Serrice of prove»» — 
Bub feet of action.] — Quebec Courts have 
jurisdiction in nn action for an account 
against an alien, who lma been regularly 
served with process at a place ther- in where 
he owns property. The fact that he resides 
in a foreign country, when he owns property 
in Que., does not mist the jurisdiction of 
the Courts, even when the action for ac
count has its foundation in a claim by plain
tiff for administration of estate of her de
ceased mother, who at time of her death 
owned property both in this province and in 
such foreign country, and who at such time 
resided in such foreign country. De Rigoré 
y. De Digari, 14 Que. K. B. 26.

Right to sue qui tarn for penalty—
Von-rcqisfrofion of partnerthip. ]—An alien 
baa no right to institute a qui tarn action in 
.i< OU I) BRUM tad ill 'll-' nan...... f 1I:- Ma

jesty to recover a penalty from the members 
of a partnership who have not registered the 
declaration rcqHired by law. Rauer v. Din
ning, 9 Que. P. R. 33T».

See Evidence—Partnership—Trade Name.

ALIMENTARY ALLOWANCE.

Duty of son to support father—Ali
mentary allowance — (>ff< r t - receive at 
home—I—When a father Is in need 
of support, and his son is in a condition to 
furnish it to him, the latter cannot refuse 
to do so on the ground that hia father lives 
with persons whom the son does not con
sider respectable. 2. A son who is liable to 
furnish support for his father has no right 
to offer, in place of such support, to receive 
him in his house and at his table, or to
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place him in an asylum. when he has not 
been dec,«red a lunatic. Ouimet v. Ouimet, 
21 Que. 8. C. 479.

Husband In gaol.]—A married woman, 
common as to property, whose husband is 
in gnol, may, with hi< authorisation, insti
tute an action for an alimentary allowance. 
She may also claim such allowance on be
half of her minor children without having 
been appointed tutrix to them. Connolly v. 
Connolly. 9 Que p R. 30».

Liability of relatives by mnrriage. I
—The remedy of a party claiming an ali
mentary allowance is limited, by virtue of 
art. 107, (' f. as regards descendants by 
mnrriage to living sons-in-law, and does not 
extend to the husband of a granddaughter. 
Heechtnes v. Morin, 10 Que I». K. «¥>. 3ft 
Que S C Of,

Liability of etep-eon. |—A child. Issue 
of a prior mnrriage, cannot be sued for an 
alimentary allowance b.v the widow of his 
father. Oliver v. Woodfine, 7 Que. P. R.
444

Obligation to pay —Petition for dis- 
charge—Urm>dy by action. 1 — The person 
liable to pay an alimentary allowance, and 
seeking relief therefrom, must proceed by 
action, not by petition —One who contests 
a petition for such relief should not do so 
by inscription in law, and If he does so. he 
will be allowed only cost* of an oral con
testation. Michaud v. Moreau, 9 Que. P. R. 
330

Petition to proceed in forma pau
peris — Dismissed — .Vew petition — New 
fact».] — A petition to proved «* forma 
pauperi$ for alimentary allowance, shortly 
after the dismissal of a former one 
to the same effect, must disclose new 
fart* which have arisen since the judgment, 
to justify its being granted, f/uilbert v. St. 
Jean, » Que. P. R. 359.

Reduction l chon — Petition.]—The
reduction of an alimentary allowance granted 
b.v a judgment must be demanded by an 
action, and not by a petition in the cause 
• n which the judgment was rendered. 1/c- 
Craw v. Vaillancourt. 7 Que p. R. 39(5.

See Husband and Wife.

ALIMONY.
See Husband and Win

ALLEGIANCE.
See Aliens.

ALLOCATUR.
See Costs.

ALLOTMENT OF SHARES.
See Com pant.

ALLUVIAL DEPOSIT.

See Water and Watebcousses.

ALMS HOUSE.

See Municipal Cobposations.

ALTERATION OF PROMISSORY 
NOTE.

See Rills or Exchange and Pbomissost 
Notes Criminal Law.

ALTERING VOTERS' LISTS.

See Csiminai. Law- Elections.

AMALGAMATION.

See Coupant—Railwat.

AMBIGUITY.

See Deed — Infant — Vendos and Pui 
CHASE»—Will.

AMENDMENT.

Of conviction. See Criminal Law- 
Intoxicating Liquors.

Of indictment. See Criminal Law 
Of pleadings. Sec Pixadinub.

ANCIENT LIGHTS.

See Rarement.

ANCILLARY PROBATE.

See Executors and Administrators — 
Insurance.

ANGLICAN CHURCH.

See Oilmen.

ANIMALS.

Agieter of Animale of animals
-Evidence— Exposure to cold.]- The plain 

tiff, on the afternoon of the 24th April, 
delivered to the defendant, for agistment, a 
healthy cult, 10 month* old ; the colt died 
on the night of the name day or early the 
next morning, and the plaintiff eued the
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defendant for negligence, alleging that it wa« 
improper to leave the mit in a abed fog the 
night. The evidence shewed that there were 
ft degree» of front that night IIeld. in the 
absence of any clear evidence a* to the cause 
of death, and accepting expert • v id en ce that 
ft degree* of front would not affect a 10 
months' old colt, that there wr no negli
gence on the part *f the defendant within 
the authorities reviewed in th judgment.
O'Connor v. Reid (10101. 13 W 1». R. 401.

Agietment — Abtence of mffroemont.] — 
Had defendant a lien upon certain cattle for 
their keep the ownership not being disputed?
- Held, that he had not, ns (1 > there was 

no express lien, <21 there is no common law 
lien in favour of agister*, nor (3> is there 
any lien by implication of law. Judgment 
for plaintiff. Morrison v. Bryan. 12 W. L. R. 
413.

Agistment of cattle —Lott of—Reaton-
able rare—Price paid- Cuitom of locality— 
Nco/ic/pfice.]—Although one who takes ani
mals to pasture them should rive them the 
care of a “ hon ptrc de /«mille/' the extent 
of this obligation is. nevertheless, dependent 
on the price paid for such pasturage and the 
custom of the locality. Therefore, it is un
reasonable to expect that for a moderate price 
a man should watch the animals constantly ; 
and if one of them disappears, it is the owner 
who should hear the loss, at least, unless he 
can prove negligence on the part of the 
owner of the land. Nadon v. Petant. 20 Que.
8 C. 384

Animal Contagion* Disease* Act
(Can 1 1903, is infra riret of the Parlia
ment of Canada. Brookt v. Moore (1907'. 
13 n. C. R. 91.

Animal* killed on railway track*.
See Railways, 1

Bee*, escape of — Injury to nritfbfcour. 1 
—Defendant placed a large number of hives 
of bees upon his own land within 100 feet 
of plaintiff*« land. While plaintiff was at 
work with two horses upon his own land the 
bees attacked and stung the horses so that 
they died and also stung and injured plain
tiff In an action to recover damages for 
his loss and injury, the jury found, infer 
alia, that the bees were In ordinary flight at 
time of occurrence ; that they were defend
ant's bees ; and that defendant had reason
able grounds for believing that Ids bee* were, 
by reason of the situation of his hives, or 
their numliers. dangerous to persons or 
horses upon the highway or elsewhere than 
on defendant’s premises : — field, that the 
doctrine of «nrn 1er, or notice of mischievous 
propensities of bees, had no application, nor 
could the absence of negligence, other than 
as found by jury, relieve defendant ; it was 
his right to have on hi* premises a reason
able number of l»ee*. so placed as not un
fairly to interfere with rights of his neigh
bour. but if the number was unreasonable, 
or if they were so placed as to interfere with 
his neighbour in the fair enjoyment of his 
rights, then what would otherwise have been 
lawful became an unlawful act ; the finding 
of jury meant that the bees, because of their 
number and situation, were dangerous to

plaintiff and defendant was liable for injury 
flowing directly from his unlawful act. Jude 
ment of Mage* J., affirmed, l/uc.at v. P> ttit 
119061, 12 O. L It 448. 8 O. W. K. 315.

Carriage of animals. See Railways.

Castration of a stallion running at
large contrary t<- the provisions <*!" the 
Entire Animals Ordinance i* a ‘‘maiming" 
of the stallion within the meaning of s. B10 
i It. h i of the Criminal Code. The fact that 
tic» owner of the stallion had expressed an 
intention to castrate it was held to he no 
justification of the unauthorised act of the 
defendant. The interference by the stallion 
with ihe defendant's mares also running at

the defendant being in such case at beet a 
mere licensee of the land over which the 
mares graced: McLean v. Rudd, 1 A. L. It. 
505. followed. Th* proper test in such a 
case i» the question. I'id the defendant do 
what he did honestly believing the act to be 
necessary for the protection of hit» pro 
petty? Proof of actual malice is not 
necessary under this section, but although 
the word “maliciously" 1» not u«ed. legal 
malice, such ns would establish that men* 
rea, without which there can he no criminal 
Intent, must he proven. The fne» that the 
defendant committed the act without any 
attempt t*> avail himself <>f the provisions 
of the Ordinance relating to impounding 

• till ms, • nd the • idem ad . ic d n it 
shewing that he honestly believed the act 
necessary to protect his property:—field. 
that legal malic»' was sufficiently proven. 
A\ v. Kr or ting, 2 Alta. It. 275. 10 W. T, R. 
(149. 1(1 Can. Cr. Cos. 312.

Cattle trespassing on land — F.tcape 
from highway - - Fencet Municipal by-law 
— Municipal let, «.». ffj.t | /... ) id*.}—
Bab-section f b i of s. (>43 and s.-s. i d t of 
f. (>44 of the Manitoba Municipal Act must 
be rend as supplementing • nch other • and 
the power by by law to limit or take a way 
altogether the right to recover damages for 
loss sustained by cattle trespassing cannot 
he held to extend to cns*'8 where the --nttle 
trespass from n highway whereon by law 
they ought n»»t to be. Judgment of Cumber
land. Co. . affirmed, ./a- A v Stcrrnton 
( 1f>10'. 13 W. !.. R. 48(1. 19 Man. L. R. 
717

Cattle trespassing on land — Fencel 
— Common law right — Municipal by
law — .Municipal Act. t. flj} (</' 1 — At 
common law the owner of animals must 
keep them from trespassing upon the 
lands of other persons, even though 
such lands arc unfenced. By s.-s. id* of s. 
(54-1 of the Municipal Act. a municipality 
may pass a by-law for limiting the right to 
recover damages for any injury done by 
cattle etc . trespassing upon land, to case* 
in which the land is enclosed by a fence of 
the nature, kind, and height required hv 
I he hv-law A by-law of a rural munici
pality declared that It should he unlawful 
for any person to permit hie cattle, etc., to 
run at large in the municipality, and no one 
should be at liberty to claim damages against 
the owner of the cattle, “ unless he shall 
have surrounded his lands and premises with
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i lawful fence a* defined by by-law of this 
municipality'* No by law was proved which 
shewed what should constitute a lawful 
fence The plaintllTa land was not fenced at 
all. and the defendant's rattle came on and 
did damage :—It old, that the plaintiff*» com 
mon law right hail not been taken away by 
the by-law. and he waa entitled to recover 
damage* from the defendant. Judrment of 
Prud’homme. Co O.J.. reversed Dalriel v. 
7 astir <19101, 13 W. I* It 488, Ill Man 
I» R. 3ZV3.

Contagious diseases 1 — Plaintiff not
knowing a cow was affected with tuberculosis 
Hold it m defendant, half caah and half on 
time Ueld, that the sale was illegal under 
«*. 2 of the l om. Animals Contagious jiiseaaee 
Act. and plaintiff could not recover balance
■ if purchase money. Xorth v. l/arfis, 7 E
L. R 43!»

Crnelty to amimale. See CilMlXAL Law.

Dog -Injury to child—Contributory fault1 
—Th respondent's son, need thirteen, was 
provoking or exciting a hull doc owned by 
the appellant. by atamping on the floor and 
culling him by name, when the appellant'» 
daughter, aged nineteen, opened the door and 
allowed the d-*c to fly at the child and bite 
him :— Bold, that the appellant was respon
sible for the injuries inflicted on the boy. 
notwithstanding the fact that he had irritated 
the dog, a child of that age not being ex
pected to »hew the prudence and thoughtful
ness which would he expected and required 
from an adult under similar circumstances. 
Hrmirr v (iintreux, Que. R. 12 K R. 24.

Dog - Wilfully tiffin#;—(’amprobation to 
owner.]—1. On a summary conviction under 
Code s. 13? for wilfully killing a doe. the 
whole penalty which i* not to exceed $100 
“over and above the amount of injury■
no jurisdiction to award damages to be paid 
to the owner of the dog. 2. Where the 
adjudication «a* that the defendant pay the

owner $20 damage» for the lose of the dog. 
the summary conviction will be amended 
hy striking out the award of damages 3 
An amended conviction imposing a fine <>f 
$21 i1- had as not conforming with the ad
judication. |. (’ode ». S3», which empower» 
'lie magNtrn'e in certain cases to award 
- ompensatlon up to $20 to the person ac
erb ved. does not apply to ihe offence of 
killinc a dog for which Code «. 137 provides 
a punishment. R v. Cook, 10 Can. Cr. (’as.

Escape from field upon railway —
Dafactive fenc< — Liability of aciykboiir 
for ]—The owner in default in respect of 
maintenance of his part of line fence be
tween two adjoining farm» i« resjs»n»lble 
for lose of animal» of hi» neighbour, which, 
passing through a breach in -he fence, reach 
h railway where they are killed hv a train. 
Paradis v. Parks, 32 Que 8 C 283.

Fences — A nimals at lame—Inability of
own of land* insufficiently or danger
ously enclosed.Î—Owner of n mare allowed 
her to run at large, and straying on to lands 
of defendant, was killed, as the result of 
coming into contact with a single strand of

harh wire stretched on poets shout defend
ant's property llrld, that plaintiff could 
not recover damages from defendant . that at 
moat plaintiff could not Stand in a better 
position than that of a hare licensee ; and that 
owners of animals in Alta, allowing them to 
ruu nt large, must take the risk of accidents 
from ill-constructed or Insufficiently con- 
etrueted fence».- Semble, that owner of unen
closed or Insufficiently enclosed lands would 
be liable for damage» resulting to eetrays hy 
reason of a dangerous trap (eg., an unen 
closed well) on hi* property AId.ran v
Rudd, 1 Alta. L. R. 506. If W U It. 283

Harbouring Tirions dog. | A wife, aep 
•rate a» to property, is liable for damage» 
caused by her husband's vicious dog when 
harboured at their common domicile, al 
though It is bee private property, partlcu 
larly when it is proved that the dog was 
harboured with her full consent and ap 
protal, notwithstanding thn: she had full 
knowledge of the dangerous character of the 
dog Huyron v. Station (1900), 18 Que. 8. 
C. 200.

Horse on highway—Dangerous animal 
— Injury to child 1 —The defendant's horse 
being on the highway, a bog of twelve rears 
of itge approached to catch him by taking 
hold of n rope then around his neck, when

no evidence that the defendant knew that 
the horse was accustomed to atray or had 
any vicious propensity, nor was the horse 
shewn to have inch fault, and there was 
evidence that the horse had been interfered

- era! b< y« of w horn the injured 
boy wa* one. and that the latter bad more 
than ordinary intelligence and fully under 
stood the risk he ran In an action hr the 
l»oy and his.father:—Held, ’hat they could 
not recover. Patterson v. Fanning, 2 O- I.

Ocr. N. Ill, 5 O I* R. 37.1, 1 O W R. 775. 
2 O. W R 142

Horae Payment for keep.]—The oblige 
lion, quasi-contrartual. to reimburse money 
expended upon the chattel of another person 
(in thia case a horsei, arises from the fact 
of ownership of the chattel, which it ia 
necessary to prove against one from who» 
reimbursement is sought. Richard v. Steven 
eon (1906 '. 28 Que 8. C 188

Horse — Runaway ] — An owner's re 
sponalhllify for his animal, recognised hy 
art. 1011 ('. C, arise* from fault, but 
Mich fault I» presumed to exist until proved 
to the contrary hv the owner. Therefore, 
'he proprietor of a runaway home I* not 
r.‘s|xmsihle for the reuniting damages if 
it i* proved that the home was frightened 
hy forttil'ous event and without fault on 
his owner's part Hirmingham v flallcry. 
:i6 Que 8 C 481

Horse» Infected with disease -- 1*«
mal Cnn tarions Disco ecu lof, R S. C. 
19M, ih. 75. fer. 1 S'~ 4 keener of evidence 
to shew knowledge of vendor — Illegal 
contract Li-n note* \rtlon on t'nm- 
• ten sat ion mnnru \mrndmrnt ■— Money
Ind and rrtfirrd — Damages — Costs — 
IFerreafp.l —- Hie Animal font acinus T>|».

paseed for the protection of the public :
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an.I by *»»<• 3S Pn rliament intend«1d to

wi li disease, whether the vendor know* 
ii in h<* no inf ««‘ted or not.—And where 
lien-note* we^v given by ihe defendant 
for the purchase-price of two horse* whodi 
were, n' the time of *»h Infected wiih 
glander*, and which, after they came into 
tlv defendant'* |H»**e**ion wen» kill«*d by

that the contract of sale wa* illegal, although 
there wa* no evidence that the plaintiff knew 
of the diaeawe, and the lien-noti* were void 
and an action upon th«‘ notre wa* dismissed 
but the plaintiff vrn< allowed t" amend and to 
elaim and recover the sum of *200 received by 
the «iefendant for compensation-money from

the defendant for the plaintiff* uae.—'There 
being no contract, the defendant was not 
entitled to damage*, but was entitled to th< 
<*n*t* of the action, to lie set off pro tan/-» 
against the $300:—Held, also, upon the evi
dence. that the defendant fail-d t « » prove a 
warranty \ irk Ip v Harrin (1910), 11 W. 
I. R 315, 3 Husk. L. Il 20O'

Infection* diecnie Opportunity for 
%n*p> etion. |—Th»» rule caveat emptor only 
proiicta the vendor against «lamage* r«* 
suiting to him by decrease In the actual 
value of the article* sold, hut where then» 
l< collateral damage to person or property 
of the purchaser occasioned by a defect in 
the article sold, which i< known to the 
vendor, the rule caveat emptor will not pn>- 
te«‘t him. A vendor of home*, some of which 
are bon*»* affetied with a contagious disease, 
is not liable to the purchaser f»>r damage1 
occasioned to the sound home* by reason 
of their mingling together when delivered, 
where ihe purchaser has an equal oppor 
t uni t y with the vendor of Inspecting the 
animals before delivery. Collateral damage-, 
however, which flow fr<im the negligence of 
the vendor in not warning the purchaser of 
tb«» existence of the contagious disease in 
some of the horses, such ns the cost of keep
ing the horse* in quarantim-. ««tv., are charge
able to the vendor. f'rch v Strathcona 
Horne Repository, 2 Alta. II. 183. 10 W L. 
R. 475.

Injury by — Inability of mener. ] — 
Owner of an animal, being liable for in 
juries caused by the animal, is presumed 
to be at fault, but he may escape liability 
by shewing that the injury was due to the 
fault of the victim. Martin v. Hong. 3 E 
L R . 200. 31 Que. 8. C. 529.

Injury by vlcloua animal liability
of owner.)—Owner of an animal is respon
sible for damage caused by it. at any rate 
until he proves that he could not have pre
vented the damage Therefore, he I* re
sponsible for injuries from a bite of a vlcloua 
horse which he ehould have caused to be 
muzzled. Matte v. Meldrum /?rot Co., 33 
Que. 8. C 39fl

Injury to plaiatlff by bite from 
defendant’* pet raccoon — Liability —- 
Dangerous animal—Scienter.) — Un lee* an 
animal is shewn to be harrale** by its very 
nature, or to belong to a rla-s that has be
come so by what may he called “cultiva

tion." i: falls within the Ins* of animals 
a< t<» which the rule is. ; ha t n mao who 
i»wn< and keep* «ne must take the respon
sibility « f keeping it safe Fillbum V. peoples 
1‘alan Co.. 25 <J. B. 1. 25K. followed. In 
thi* case where the plaintiff was bitten bv 
a pet raccoon kept by rhe «Iefendant, which 
came up<m th«* plaintiff's premise*, it was 
immaterial whether th- animal waa a dan
gerous one. or whether the defendant had 
any knowledge Th. defen 
owner of the animal, and it having caused 
damage, th*- defendant was liable therefor. 
Andrew v Kxlgour (1910). 13 W. L. It. t»S. 
19 Man. L. R 545.

Killed on trucke. See Railways.

Lieu on horse under Livery Stable 
Keeper's Ordinance Purchase by livery 
stable keeper— Instruction of lien--\nimal» 
subject to lien-m,te for pn-r — Claim by 
vendor—■Replevin Ilona Ad« purchaser for 
value without notice.]—The plaintiff sold a 
pair of horses to M.. taking a lien-note for 
the price, $225, and registering i1 under 
the Ordinance respecting hire receipts and

wards M. fo«>k the horses to the defendant'* 
livery and sale stable for sale, and kept 
them there four days, after which he -old 
them to the defendant for $75: —Held, upon 
the evidence, that the defendant had the

but as owner; that the plaintiff never re
assessed them; that the defendant had no 
ien under the Livery Stable Keeper's Or

dinance. and that the horses were not sold 
to the defendant by M in the ordinary course 
of his business, and therefore the «Iefendant 
was not n bone fid> purchaser for value 
without notice; and the plaintiff waa en
titled to judgment for the return of the 
horse*. Judgment of McLnre. Dis'. Pt. J.. 
reversed. McRorie v. Reward 11910). 13 
W. L. R. 552, 3 Sask L. R. 09.

Municipal by-law — Cattle “ running
at large"—Highway.] Where cattle have
escaped from their owner's premises to the 
highway, and there is no default or negli
gence on part of owner, who makes suitable 
efforts to recover them, they are not “ run
ning at large" within meaning of a muni
cipal by-law. Spurr v Dominion Atlantic 
Rw. Co., 40 N. S. R 417

Owner of animal is liable for injury 
caused by It to n person in voluntary charge 
of it, when it is shewn that a necessary and 
customary appliance for leading it. supplied 
by the nw-ner. was not of sufficient strength, 
if the person sn in charge >nw the appli
ance before taking charge and declared it to 
he sufficient, the case is one of contributory 
negligence and the damages will be reduced 
accordingly. (Jrenier v. Wilson, 32 Que. S. 
C. 193

Right to ma at largo-- 4 mmol killed 
on un fenced land of stranger—liability—
Common lew Custom statute* ’ The
fdn in tiff's and defendant's farms, both ttn- 
enced. were separated by a highway. The 

plaintiff's mare strayed on to defendant's 
land, ate som»' poisoned wheat designed for 
vermin, anil die«l Held. 'hat the defendant 
wa* not liable for the loss of the mare.
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whirh had no right to be on the defendant"* 
land Pontiff} v. Snakes, f 1894) 2 U TV 
281. specially referred to. The common law 
has not been no modified in Saskatchewan by 
custom and legislation that it can be said 
to be lawful for cattle and horses to range 
at large in unfenced property. Krase v. 
Homnuotrtkt <19101, 14 W. L. 1L Ifitl, 8 
Saak L. R. 274.

Sale of diseased horses - /Wester — 
Men» rra — l ruinait' Contagioun Diseases 
A t. 1903 Eoidene* -Objection* <•- 1 Sec 
tion 7 of the Animals' Contagious Diseases 
Act. 19Q8, provides "that every person who 
sells . . any animal affected or labour
ing under any infectious or contagious disease 
. . . shall for such offence incur a penalty
not exceeding #200 ” : Held that knowledge 
on the part of the defendant that the animal 
*old was diseased was not necessary to make 
him liable to conviction. Bette v. Armeteitd 
and Patn v. Bought wood, referred to. Ohjec

(li*H). G Terr L. K 38, 9 Can. Cr. Ca* 364.

Serviee of mare Segligmee of owner of 
etud horti—Aohre at to nek. |—Owner of a 
stud horse on hire is bound to see that the 
service of mares takes place in a safe and 
natural manner, and notwithstanding notice 
to the public that aneh service is at the risk 
of owners of mares, he i« liable in damages 
for a mare killed, while being covered, by 
false penetration through want of proper care 
by those in charge of the animals. Bobidoux 
v VeGorrifle, 85 Que. S. 174

Sheep trespassing on neighbour's
land - l sing don to drive off sheep. | In
jury to sheep—Liability—Absence of negli
gence. t armiehael x. felloe, 9 W. L. R. 15.

Shooting dog — Trespass for shooting 
dog. i Master liable for acts of servant do la
in course of employment . if from facte 
master’s concurrence can In- presumed tree 
pass lies, and in the absence of such pre
sumption cahv against master is th» proper 
remedy. Suabry v Pointer (1809), Vet. V. 
E I K 2D2

Shooting dog at large. 1 — Defendant
shot plaintiff's dog while at large. He knew 
the owner of the dog and saw him within 
call. The dog was doing no injury and 
defendant did not apprehend that he would :

' N S . 1900). c. 61. s 2. 
as amended by MOOS), c. <3. exonerated de
fendant, but as his net was one of wanton 
cruelty costs were refused defendnn'. prater 
v. Situ lair (19001, 7 E. I* It 408; 8 E I* 
It. 3.

Stnd book — lVaper.] The parties dé
poli i d with II. *1.25<i. of which the de
fendant contributed $1.000 and the plaintiff 
$250. and signed a document in which i' wns 
set forth that the money was to he held by 
n. until the de'ermination of the question 
whether a certain hor«o in the possession of 
the defendant tdescribing It 1 uns the same 
Home as described in the Rritish Hackney 
stud Ro< l. it "’t rtl it i 
question 'o h«' derided by a report from that 
book. “ Should such report shew that the 
horse . be the horse described In the
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book, the whole $1,250 shall be paid 
to " the defendant. " Should the said re
port shew that the said horse ... is 
not the home desorilted ... in the 

. book, the said money shall be paid 
to” the plaintiff II» Id, a wager. Evons v. 
Hubert (1010'. 1.1 W L. H. 380.

Trespass upon highway -JAability of 
owner for damage upon adjoining land.'] 
—Where cattle are permitted to trespass 
upon the public highway, the owner is liable 
for damage which they may cause upon the 
land of an adjoining proprietor into which 
they stray, and in such case It la not a suffi
cient defence that plaintifs fence was not 
a lawful fence, or that there was a custom 
among inhabitants n? district to fence against 
cattle A'mifk v. HoutiHer, 42 N. K. R. 1. 
3 E L. R 100

Virions auimel Liability of owner.)— 
Plaintiff Bought to recover damages from de
fendant for injuries to plaintiff's ox caused 
by defendant's oxen, which were at time 
upon highway in violation of a by-law of 
municipality : Ueld. that without proof of 
scienter defendant could not be held liable 
Amu v Eitonkentor, ;i E L IV 109, 41 N- 
8 R 424

Above case distinguished in Messenger x. 
Sterens (1910». '.I K R 91.

ANIMALS CONTAGIOUS DISEASES 
ACT.

See Animals — Constitutional Law — 
Criminal Law—Sale or Goods.

ANNEXATION.

See. In Be Cape Breton <184<D. C. R. 1 
A. C. 275 Dige>ted under Constitutional 
Iaw.

Bee Municipal Corporatione.

ANNUITY.

Ademption — Evidence. ] — A testator 
gave by his will to each of two daughters 
an annuity for life of $<5,000. After making 
the will he gave to one daughter absolutely 
bonds sufficient to produce an Income of a 
little more than $1,200 n year, and by a 
codicil reduced her annuity by that amount. 
He subsequently also gave to the other 
daughter absolutely bonds sufficient to pro- 
dun an income of a little more than $1.200 
a year, and instructed hie solicitor to alter 
his will so as to reduce her annuity by that; 
amount. He died suddenly, and the will 
was m-t altered //eld. that the doctrine of 
ademption applied, and that, notwithstanding 
the different nature- of the two gifts, and 
even without the evidence of intention, the 
second daughter’s annuity must be treated as 
reduced pro tanto—Held, also, however, that 
the evidence of intention was admissible and 
was conclusive. Judgment of Ferguson. J..
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1 O. L. R. 304. LM Orr N. 187. affirmed. 
Tuckrtt-Lavry \ Lamuun ut. 22 C. L. T. 
174. 3 O. L. It «77, 1 O. W R 295.

Agreement—Charge un land Registra
tion—Nofice.l—Testator by will directed his 
executor to pay liix widow an annuity for

mcame of age, but, if there were■
charge on aeparate parcels of land severally 
devised to three i>f hi* other sons. There 
were sufficient funds in executors' hands fur 
payu-Hit of this annuity, but by an agree
ment. fur valuable consideration, made be
tween widow and said devisees of the lands, 
it was agreed that ibe annuity should not 
be paid out of such moneys hut should be 
a charge upon such lands, the intention be
ing that such moneys should la* kept in hnnd 
for payment of a legacy to lx* paid to the 
tirai named son <>n his attaining his ma
jority, A sale was subsequently made by 
one of the sons of the parcel of land de
vised to him. The purchaser, being in
formed as to an agreement having been 
entered into, but being at the same time 
told that it in no way affected the land, but 
merely created a personal obligation to pay 
the annuity, made no further inquiry with 
regard to it—Held that purchaser could not 
be deemed to have purchased the land with 
notice of contents of the agreement so as to 
be affected thereby.—Notice at law under the 
Registry Act discussed Coolidffe v. Nelson. 
20 (’. L. T 225, 31 <) R «140.

Charge on land letton to recover ar
rears -Payment* I ridence of Interest

Ira d' fault of payment j—Plaintiffs brought 
action to recover arrears claimed to be due 
in respect of an annuity ot $220. which 
Wm Hayward, under whom defendants 
claimed, covenanted by deed to pay his father, 
whoae personal representatives the plaintiffs 
were. The Master made n report ns to 
amount due plaintiffs—Meredith. C.J.C.P., 
held, that while payments were made in ra*h 
and produce on account of the annuity, yet 
the evidence did not warrant the finding of 
the Master that the instalments which be
came due prior to the 1st of October. 1**0**, 
were paid That the amount found due by 
the Master should be increased to $2,000. 
That the vross-appeal should be dismissed. 
That appellants were not entitled to interest 
No costs of appeal or cross-appeal to either 
party. On further directions, held, that there 
should he judgment for payment of the $2000 
and the costs provided for by the original 
judgment, and for the aobaequent costs (not 
including coats of the appeali, and in the 
usual form for sale of the lands in default 
of payment, Frrausnn v. f/oyirard ( 1010», 
17 O. W. R. 881; 2 O. W. N. 472

Charge on land — Devise tubject to 
Charge.]—Release by deed from annuitant to 
devisee — Merger of extinguishment of an
nuity — Mortgage — Assignment of annuity 
—Rights of assignee. Re Carroll, 11 O W. 
R. 179.

Charge on land—T.egary Payment and 
release—1 ssignmrnt of. notwithstanding ■— 
Fraud of solicitor—Charge valid in favour of 
innocent attignee—Subsequent purchaser for

value irithout noti'-e—Registry .Id no aid 
to defendant — Protects plaintiff - Judgment 
enforcing charge fur irith interest and
• nsts Itny fired far payment—Sale in dr-

:
I* 701 Ii cussed, ll'ioon v. Eng. i( Scottish 
/.air Life Asset, \ssnr... 1 Cb 201,
approved. Johnston \. Reid. 29 Grant 293.■
17 O W R 881: 2 O W. N. 420.

Charge on land I.ife tenant and re
mainderman — Apportionment.) — Where an 
annuity is charged on land- and. subject 
thereto, a life estate is devised to one party 
and the remainder to others, the case falls 
within the rule that th«- periodic payments 
of the annuity are to be treated, “partly 
as interet which the tenant for life had to 
pay and partly ns principal for which she 
would have charge on th- inheritance in the 
proportion which the value of the life estate 
bore to 'he value of the reversion": White- 
sell v. Refer. 5 O. 1. I! 352. 2 O W II. 
180, Jones v. Meson, 39 Oh. 1 ». 337 : and this 
although the testator, in ids life time, made 
provision for the payment of a portion of 
the annuity by conveying a parcel of land 
to one of tin remaindermen and taking n 
mortgage hack payable $iiO a year until the 

• hi ann : int Britton, J, In 
Reece v White sell, « O W R. 566

Creation of fond for—Right to resort
to corpus.]—The testator by his will made 
certain specific bequests and devises, and then 
gave to his executors all the residue of bis 
property, real and personal, in trust to pro
vide means to pay the expenses of admin
istration. to pay debts, and to pay the be
quests thereinafter made, with power to the 
executors to sell lands, etc., “ to deposit at 
interest, lend -»n security of mortgages, or 
invest in the Dominion funds any balance 
that may be on hand at any time, fb form a 
fund to keep up the yearly payments to my 
sisters namely, to pay to each one
of my sisters $250 a year. or. if
there be not so much available in any year, 
then to divide equally between them what 
may be available and make up the deficiency 
to them when there are funds to do it with, 
ami to pay to any of them who may have 
greater need on account of ill-health or mis
fortune n greater sum than the others, and 
a great- r sum than $250." The will then 
directed the executors, after sufficient funds 
had been invested to keep up the payments 
to the sist.-rs, to pay certain specific sums 
to f.-ur named persons, or in like propor
tions to each of them, “ if there he not 
enough to pay them in full.” and "to pay 
to the children of my brother . . what-

the sisters of the testator hail the right to 
resort to the corpus of the fund provided for 
the payment of 'heir annuities, if the in
come was sufficient. Mason v Robinson, 
S <’h D. 411. and Illslry v. Randall. 50 I,. 
T \ S. 717, followed. Re 1 fcKenrir. 23 
«• !.. T 15. 4 O. T, R. 707. 1 O. W. R. 739. 
2 O. W. R. 107(1.

Purchase of Assets of estate.)—Motion 
under Rule 93S for directions to executors 
of a will ns to the distribution of the estate 
among the residuary legatees and as to pro-
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vidiof for the payment of annuities be
queathed by the will Held, that the par
ties interested in the residue were entitled 
to have aunt* set apart to answer the annui
ties from time to time, ns safBrlent assets 
should be in the hands <>f the executors, or 
to have sums applied in the purchase of 
rovemment annuities in the same way from 
time to time, as should seem most expedi
ent to the Master if the parties t including 
the annuitants) differed, In re McIntyre. 21 
C. L T. 380

Rirht to rank on estate - Annuitant 
i' Ament of i >> ft * ittiynmmtt lot.]

An insolvent made an assignment to the de
fendant for the benefit of creditors, pursuant 
to R. 8. O. 1807, c. 147. Previous to the 
assignment the defendant had covenanted with 
the plaintiffs to pay to J. R. *100 per quarter 
on the first day of en-h quarter during her 
natural life :—Held, that the growing pay
ments were In the nature of contingent debts 
and that the plaintiffs were not entitled 
under It. 8 O. c. 147 to rank upon the 
••tele of the laaolvsat fur tin prow 
of such payments, tirant v. West. 23 A. 
R. 533, and Mail Printing Co. v. Clarkson. 
26 A it l. followed Sembla, that <urh 
daims are not subject to attachment under 
the garnishee provisions of the Knglisb Judi
cature Act and Rules, ns accruing debts. 
In re Cowan's Trust. 14 f’h. I). 038. has been 
disapproved in Wrbb v. Sten ton, 11 i). R. I) 
518. I arm ell f.angley. 22 Oce. N. t>7, 3 
O. 1. R 261. 1 O W R 107.

Sheriff — Bond — Revenue of o^lce.J — 
Pursuant to the terms of hla appointment e 
sheriff and two sureties gave a bond to hit 
predecessor in office to pav him an annuity 
“out of the revenues of the said office " :— 
Held. that fees received by the sheriff ns re
turning officer at elections of members of 
Parliament, and commission earned by him 
as assignee for the benefit of creditors, 
formed part of the revenues of the office, and 
that as far as the revenues of each year so 
ascertained extended, after deducting neces
sary disbursements connected with the office 
during such year, the annuity for thir year 
was payable, .swarf v. Dana. 5 O I* R.
4M. 2 O. W. R. 287, 24 C. L T 438

Sheriff—Bond—Condition on appointment 
to office — Resignation of office -Re-appoint
ment—Subsequent breaches -Liability Res 
tudiiata |—The plaintiff resigned his office 
of sheriff, and the defendant was appointed 
in his place under a commission containing 
a condition that he should pay the plaintiff 
" out of the revenues of the said office ’’ a 
certain surn for hie life ; and he gate a bond 
to th. plaintiff for the due fulfilment of the 
condition Finding that the revenues were 
not sufficient to pay the amount, the de-

resigned hla ofice, and soon after 
wards was re-appointed under a commission 
without any such condition. In an action on the 
bond, the plaintiff obtained judgment for the 
amount of the penal sum. and damages were 
assessed for the breaches up to the time of 
the defendant's resignation. A petition was 
subsequently presented by the plaintiff, ask 
ing for assessment of damages for alleged 
breaches since the re-appointment and for

execution On the trial of an issue as to 
whether the plaintiff was entitled to execu 
tion for any further damages :—Held, that 
want of cikkI faith was not to be imputed to 
lie Crown, who bad the right to permit, anil 

did permit, the defendant’s resignation and 
tiy accepting it made it effectual, and there 
by discharged the condition and all further 
liability on the bond ; that the condition was 
attached to the first commission, and the an
nuity was payable only during the occu 
pancy of the office thereunder, and when 
that commission was gone there ceased to 
be any contract to pay it. Nrmblc. that 
there was no implied obligation on the de
fendant’s part to refrain from invoking the 
consideration of the Crown to relieve hitn 
from the obligation it had imposed upon him: 
Held. also, that the question was not res 
-udirata by the principal judgment, and that 
the judgment upon the issue was appealable 
ns a final judgment as to matters set up sw 
a defence to further liability in respect of 
alleged breaches subsequent to the new ap
pointment. 8warf v. Pana. 3 O. W. R. HO. 
5 O W. R. 387 9 O L N. 427. 23 C L T 
170, 25 Occ N. 466.

Shrinkage In rate of Interest — En
croachment on corpus — Remainderman — 
Vested estates—Right to devise. Re Craw
ford. 5 O W. R 12

Succession dnty — Charge on annuity.
Re soft, 6 O W R. 312.

Sec Attachment or Berth - Bankruptcy
ANII Insolvency— Husband and Win
— I.VNATIC—TRI-STS and TRUSTEES —
Will.

ANSWER TO PLEA.
See Pleading.

APOLOGY.
See Contempt or Coubt— Defamation.

APPEAL.
1. Api’Eaijj Generally, 57.
2. Albert a—Appeal to supreme Coubt,

58.
3. British Columbia—Appeal to Supreme

Court, til.
4 Britikh Columbia—Appeal to County 

Court, »w.
5. Exchequer Court or Canada, Appeal 

to, tat
(1. Manitoba - Appeal to Coubt or 

Appeal, t®.
7. Manitoba — Appeal to Coubt or

King’s Bench. 00.
8. New Brunswick—Appeal to Supreme

Court, 70.
9. New Brunswick—Appeal to County

10. North-West Territories — Appeal to 
Supreme Court, 74.
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11. Nova Scotia Appeal to Supreme
Covet, 77

12. Ontario Appeal to Covet op appeal,
79.

L From I ii visional Court, 79. 
ii. From Single Judge. 92.

1U. From Ontano Railway and Municipal 
Hoard, !H

iv. From ('aunty Court, 99.
v. From Matter a' Order», 99. 

vL From Drat nay Referee, 100. 
vti. From Magistrates, 100.

13. Ontario—Appeal to Divihionai. Covet
or limn Covet, 100. 

i. From Single Jiidye. 101.
Ü. From Judge ia Chamber», 102. 

tii. From County Courts, HO.
iv. From Division Courts, 107.
v. From District Courte, 100. 

vL From Surrogate Courts, 1(H).
vii. From Masters’ Orders, 109.

viii. From Mayistratcs, 109.
( Su cases ».

u. From Drainaye Referees, 100.
( A'o cases i.

x. From Taxing Officers, 110.
14. Ontario — Appeal to Judge or limn

Covet, 110.
15. Ontabio—Appeal to Sessions, 111.
l(i. Ontario Mining Commissioner — Ap

pkal to and from, ill.
17. Prince Edward Island — Appeal to

Supreme Court, 114.
18. Privy Council—Appeal to. 115.
19. Quebec—Appeal to Covet or King’s

Bench, 120.
20. Qvebbc—Appeal to Supreme Court in

Review, 132.
21. Quebec —- Appeal to Superior Court

< Single Judge ». 142.
22. Appeal to Circuit Court, 142.
23. Saskatchewan — Appeal to Supreme

Court, 143.
24. Supreme Court or Canada—Appeal to.

144
25. Yukon Territory—Appeal to 'Terri

torial Court, 182.
26 Controverted Election Appeals — See 

Elections.
27. Criminal Appeals—See Criminal Law.
28. From Court of Revision—See Assess

ment and Taxes.
29. Security for Appeal—See Costs.
30. New Trial—Sr<* Trial.

1. appeals Generally.
Lose of record is not sufficient reason 

to strike out an inscription in review. Dupéré 
v. London <t fjoncashirc Life Asset. Co., 11 
Que. F II. 198.

Questions of fact. | — Where disputed 
questions of facts are left to the jury, and 
the Judge’» charge distinctly leaves the mat
ter to them to find for plaintiff if they 
believe his evidence, and for defendant if

they U-lieve defendant’s evidence, and there 
ih evidence to support a finding either way. 
the verdict will not be disturbed on appeal. 
Brenan \. Hopkins (19091. 39 N. R. It. 236.

Question of fact.)—Where the whole 
question in nn action was one of fact, and 
there was ample evidence to sa’i-ify findings 
of trial Judge, held, that liin findings should 
not be interfered with Hol'and v. Franke 
(190!)), 14 O W I; 687 ' oopet v. fames
(1909). 14 O. W. B. 923. 1 O. W. N. 151

Time for appealing extended where 
there was no serious prejudice to responden*. 
Henderson v. Manufacturers (1909 . 14 0 
W. R 675

2. Aijierta—Appeal to Supreme Court.
Extending time for giving notice- -

Delay in moving |—Where intending appel- 
lan had allowed 3 months to elapse from 
expiry of lime for giving notice of anneal 
before moving for an extension of time, and 
no important principle of law was involved, 
and amount of judgment was small —Held, 
that the trial Judge had properly exercised 
hi*- discretion in refusing to extend time for 
giving notice of appeal. Ross v Robertson,
7 O. L. R. 4M. distinguished. Hill v. Bands,
1 Alfa L R. 514. 9 W. L. R 274 

Leave to appeal.1 -Coder c. 7 of the 
Acts of Alberta of 1908, s. ♦!, if leave to ap
peal is given by the Judge, an appeal may be 
taken from ’be judgment of a single Judge 

1.
under s. 57 of Liquor License Ordinance. 
In re Richelieu Hotel License ( 1!*>9), 2 
Alta. L. R. 64. Se,. 10 W. L. R 402 

Notice of appeal to Court en bano 
— Form of — ,1 lotion to set aside findings 
of jury and judgment—Ord>r for trial with
out jury—Subsequent order for trial with 
jury — Rule F70 — Irregularfty — Waiver 
—Appeal -Motion for new trial—Affidavits 
as to reconry of plaintiff •'Her trial — 
Affidavit as to discovery of fresh evidence— 
Refusal to receive — Forties — Action for 
négligence against tuo defendants — Joint 
i-ou.ie of action — Election — Quantum of 
damages — Excess — Jury — Counsel stating 
amount < laimcd to jury—Xeglioenro—Find
ings of jury—Public Works Health Art — 
Duty to provide hospital and medical treat
ment for employees on construction works 
Breach of duty—Evidence — Application of 
Act to accidents -Point of law not raised at 
the trial—.l/atenof rddenee not before the 
Court -Evidence to connect breach of statu
tory duty with injury to plaintiff.]—1. The 
jury at the trial having answered the ques
tions put to them by the trial Judge, and 
udgment having been entered, on their fimi
nes. for the plaintiff against the defendant 

company, and for the other defendant, dis
missing the action ns to him, lbe defendant 
company served a “ notice of appeal " to the 
« -ourt rn banc “ from the verdict of the 
jury . . and to set aside the judgment
. . . and for judgment herein for the de
fendant company or for a new trial”:—Held, 
that, under the Rules in force in Alberta, 
•‘appeal’’ is the appropriate designation of 
a motion attnekinc a verdict or finding as 
well ns a judgment or order : and that no 
substantial objection existed to the form of
the noth...... . appeal. 2. An order having
been obtained by the plaintiff to set the cause



.9 APPEAL 60

down for trial, without mention being made 
of t jury, and it having been set down ac
cordingly. the plaintiff made an application 
for uu order that the action be tried by a 
jury, and an order was made accordingly by 
the Judge at the trial, who gave leave to 
appeal front his older, on the ground that, 
the action having been once set down for trial 
without a jury, there was no jurisdiction to 
make a subsequent order for trial with a 
jury:—Held, that Rule 170 of the Judicature 
Ordinance, ISPS, was the only provision gov
erning the matter, and. as the action waa one 
arising out of tort and the damage* claimed 
exoeded $500. that Rule applied; but no

tion to set a cause down for trial." did not 
prevent a Judge from exercising the powers 
conferred by the Rule at another time, hav
ing regard to the provisions of Rules 538 and 
MS. Semble, also, that if the order for trial 
by jury waa wrong, it was merely an irregu
larity. and such an irregularity as could !*e 
taken advantage of only within a reasonable 
time, and before the defendants hail taken 
any fresh step with knowledge of the irregu
larity (Rule 5391 ; and the appellants, al- 

'
gone !<• trial without renewing at the trial 
their objet-lion to a trial with a jury, and 
n«»* having served notice of appeal until after 
verdict. iie.d waived their right : and their 
appeal from the order should he dismissed. 
—3. The action being for damages for per
sonal injuries sustained by the plaintiff, 
and judgment having been given for hltn 
against the defendant company for $5.000: 
—Held, that no weight should lie given to an 
affidavit"tiled on behalf of the defendant com
pany suggesting. ii|sm hearsay, that since the 
trial the plaintiff had been successfully oper
ated upon, ami that his leg. which had been 
broken, would be a useful leg. and therefore 
that iition a new trial the damages might 
be reduced.—4. I'pon the argument of the 
appeal, the defendant company applied for 
leave 'o read affidavits to shew that the 
plaintiff had never been in the employment 
of the contractors who were doing the work 
of construction of the railway at the place 
where the plaintiff was injured :—Held, that 
the facts set mit in these affidavits. so far 
ns they might have been given ns evidence on 
the trial, were no- "ma'ier* which occurred 
after the date of the decision from which the

the affidavits were to Ik- considered only as 
proposed additional material in support of a 
motion for a new trial; and. as it was not 
«hewn that fresh evidence had been discovered 
which could not, with reasonable diligence, 
have been discovered before the trial, and 
which was so conclusive as •. make it prm 
tically certain that the verdict would have 
been different bad it hern adduced nt the 
trial, the affidavits should not be admitted. 
—5. Tin- action was brought, not f--r negli
gence causing the breaking -if the plaintiff*- 
leg, fun fur negligence In the treatment «if 
the plaintiff when Injured, it being alleged 
that the defendant eompany and the other 
defendant, their medical <ir surgical officer. 
<ir one of them, were or was responsible for 
the treatment which resulted in the plain
tiff’s leg not being properly restored:—Held. 
that the trial Judge waa not b and to « on
pel the plaintiff to e|«-ct against whieh of the 
defendants he would proceed.--4$. The plain
tiff waa 32 or 33 years old. a labourer on

public works, ranches and farms. The evi
dence as to the condition of his leg shewed 
that th«- bom-s were not in alignment, and 
that the leg was not as strong and useful 
as before To make it so. the leg would have 
to be broken again and react, aud even then 
it would be an inch shorter than the other: — 
Held, that $5.000 damage-, could not be con 
sidered so en-easive that the jury could not 
reasonably award that amount.—7. Counsel 
for the plaintiff stated to the jury the amount 
ol damages claimed. $10,000 Held. that no 
injustice had arisen from the jury having 
knowledge of the amount claimed.—é’rmble. 
that it is proper for counsel for the plaintiff 
in his address to the jury to name a sum 
which he asks them to award, and then- is 
no difference between making such u claim 
orally and reading from the statement uf 
claim V intlry \. Canada IVref Coni Co.. 
9 W. L. R. TOO, doubted.—8- The jury found 
tin the plaintiff's injury was the result of 
negligence on the part of the defendant«, 
consisting in the failure of the defendant 
company to comply with the terms of the 
Public Works Health Act regarding the pro 
viding of a suitably equipped hospital, a duty 
authorised physician ana attendante. an i 
that the plaintiff wni employed in the con- 
etruction of the railway:—Held, that there 
was evidence suflicieut to support the find
ings.—9. It was contended mat the Public 
Works Health Act was. in the words of 
sec. 2. " for the preservation of health and 
the mitigation <.f disease." amongst the cm- 
pl - - - and that then waa no obligation upon 
the defendant company to make any provision 
for accidenta. -Held, that this p-dut «if law. 
raised for the first time on the apneel. might 
hud it been raised at the trial, have been 
shewn, hv evidence of additional facts, not 
to be material for the purpose of the present 
cast-, and it was too late for the defendants 

«• ask thia Court t«i give any effect to It.— 
Stuart. J., concurred with the other members 
of the Court in dismissing the appeal, but 
with some doubt whether there waa any evi
dence from which a jury could reasonably 
conclude that the omission of the statutory 
duty charge<i against the defemlniit* really 
«•allied the defective condition in the plain- 
tiî'*s leg -Judgment of Harvey. J., affirmed. 
U Ait- \ r,rand Trunk Tar. Ifir. Co. <f Hit 
lop (19101, 13 W. 1* R. lfiS

Order npon appeal — pronoun red but
not itturd—Application bp trap of rrott- 
appeal—Indulgence- -Variation of fudomrnt 
below.]—I'pon th«- defendant's apis-al from 
the judgment nt the trial In favour of the 
plaintiff*, declaring them entitled to a limited 
lien, in an action to enforce a mechanic's lien, 
the C"ur. in dismissing the nupeal, expressed 
the opinion that the plaintiffs were entitled
to a general lien, but, ns the plaintiffs had
not moved to vary the judgment, the order 
pronounced by the Court simply dismissed 
the defendant’s appeal. The formal order 
m*t having issued, the plaintiff applied to 
vary the judgment at the trial, and the Court 
direct«*d that it should be varied accordingly 
> rot.-A v. A nier ton (lOlOi. 13 W I* R 
113.

Right of appeal to Conrt en banc
.4word made by Judfte Rdmonton n'ty 
charter Arbitration Art — Judnr’t Orders 
enforcement .4cl—Enforced ttatutnry arbitra 
tion—Remedy by arlio*.]—H. attempted to
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appeal in the Court m bene fr»m nn award 
made by Harvey J.. under the provisions 
of the Edmonton charter, lixing compensation 
for lands expropriated. The charter gives 
no appeal and makes no reference to the 
Arbitration Act — Held, that the award was 
not nn order of a .Fudge within the meaning 
of oh. 7 of the statutes of 1908. '* An Act 
respecting the Enforcement of Judge's Orders 
in Matters- not in Court;" that the Arbitra
tion Act does not apply to an enforced statu 
tory arbitration, the charter not declaring 
that the proceeding* under it shall he deemed 
a submission; and that no appeal lay by 
virtue of these statutes or otherwise •/» th* 
Court CM bane.—Semble, that the only method 
by which II could impeach the award was 
by action based upon the equitable grounds 
of fraud, misconduct, or mistake, lie IIum- 
brr*tom & / dmunton (1010», Il W. !.. It 
492.

Security for coats—Form of order im
posin'/ term* Stay of proceeding*—Potter* 
rr*pectivrly of trial Judge. * inale Judrje. nnd 
Court rn bane—Extending time for (jiving 
security after topee. 1—Where a Judge makes 
an order for security for costs of appeal 
under Rule 502, he has not power to impose 
a term that in default of security being fur
nished the appeal shall stand dismissed with
out further onier. A stay of proceeding* 
upon terms under Rule RIO can only be 
granted by trial Judge or Court of Appeal 
itself, nnd the parties cannot, by consent, 
give jurisdiction to any other single Judge 
to make such order or fix such terms.— 
Consequently, where a single Judge, other 
than the trial Judge, directed that appel
lants should give security t-n or before lfitb 
Sept, 1008, "ami in default thereof the 
appeal stand dismissed without further 
order," held, that, notwithstanding the ex
piry of the time, a Judge had power to make 
an order extending time for giving security 
under terms of Rule 548. North-West 
Threaher Co. v. Andrews, 1 Alta. L. It. 425, 
9 W i. n 282.

3. Hbitisn Columbia—Aotal to Supreme
COUBT.

Amending Judge's notes of evidence.]
—Un hearing nn appeal from a County Court 
Judge, counsel for appellant applied to in
troduce further evidence alleged to have been 
omitted from Judge’s notes of evidence taken 
at trial. The Court refused application, hold
ing that where a party desires to introduce, 
on an appeal, evidence alleged to have been 
omitted from Judge’s notes of evidence, he 
should first apply to Judge to amend his 
notes Rendetl v McLcllan. 23 C. L. T. 57, 
V R. C R. 328.

Amount involved - Mechanics' J.irn 
Act, *a. US, .?). |—An appeal from the judg
ment of a County Court Judge for the en
force! ent of 1 mechanics’ lien for $172.06 
was dismissed for want of jurisdiction, “the 
amount claimed to be owing*’ having been ad
judg'd to I"' less than $280, sec. 24 ol thi 
Mechanics' Lien Act : and there being no ad
judication under ser. 23. Oabrielle \ Ja>k*on 
Mine* Limited, 2 M. M C. 300. followed. nun* supply Co. v Mian (1910). 14 W. L. 
R. 458.

Appeal book—Paging. ] — Pages of appeal 
books should be numbered at top of pages. 
Hagoerty v. Lenora Mount Sicker Copper 
Mining Co.. 22 C. L. T lOti, 9 B. C. R ♦»

Costs \ppral partly svcrcs*ful.]—Appel
lant who is substantially successful is entitled 
to costs of appeal. The fact that a respond
ent is successful in some parts of nn appeal 
is no; sufficient to deprive appellant, who

■
Centre Star Mining Co. v. Rouland Minera' 
t mon, 24 C. L T l!«H. 10 B C. R. 48.

County Court appeal — Time — Pro
nouncing of judgment — Replevin.]—Time 
for taking an appeal from an ordinary judg
ment of a County Court to the Full Court 
commences from date of delivery of judgment, 
and not from date of taking out formal 
order. — A judgment in replevin is not a 
special judgment under Order XXII1. Rule 
1. Kirkland v. Rroxcn. 7 W. L. R 780, 13 
B. C. K 830.

Decision of County Court on appeal 
from magistrate's Court.] An npp-al 
does not lie, evn by leave, to Supreme 
Court of It. C. from onier of n County Court
.1
■ion or conviction of a magistrate under Pro
vincial Summary Convictions Act. In re

Entry of appeal -Extension of time 1 — 
An appeal was not entered in time for 
the sittings of Full Court for which the 
notice of appeal had been given, and an ap
plication was made to extend time nnd for 
leave to enter appeal for next sittings:— 
Held, that when Full Court is sitting, such 
an application is properly made to it. 
Mecrcdy v. (Juann. 9 B. C. R. 117.

Interim Injunction Trial be«7«n.]—A 
motion to dissolve nn interlocutory injunc
tion was refused. notice of appeal was 
given before trial, hut when appeal came on 
to be bean! the trial had commenced, though 
it had not been concluded. Court refused to 
interfere. Dunlop v. Uancy, 7 B. C. It. 455

Introducing: fresh evidence on nppeal

Court further evidence on hearing of appeal 
from a judgment at trial were dismissed:— 
Held, that an application to admit further 
evidence which might have been adduce/! at 
the trial, should he supported by the affi
davit of the applicant indicating evidence 
desired to be used, and setting forth when 
and how applicant came to be aware of its 
existence, what efforts, if any. he made to 
have it adduced at ; r-•»l and that In- is 
advised nnd believes that if i’ had been so 
adduced, the result would probably have been 
different. Morino v. sprout. 23 C. L. T. 81. 
9 B. C. R. 335.

Judge by consent trying Issue sum
marily is in effect an arbitrator nnd no 
appeal will lie from his decision. Harris v.

Jurisdiction in habeas corpus]— R.

Motion for judgment — Refermer by 
trial Judge.]—At the conclusion of the trial 
of nn action for damages for personal in-
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juries, the trial Judin* did not «mm- hi to enter 
any judgment on the findings of the jury, 
but left the parties to move the full Court 
a.-: they might b< ml vised Both partie* ac- 
vordingly moved the full Court for judgment, 
the argument» being confined to the question 
of til- liability of tin defendant company 
Held, /ter Walkeui. Drake, and Irving. JJ.. 
that tl «* lull Court is an appellate Court and 
ha« no jurisdiction to bear u motion for 
judgment on the findings of a jury referred 

fartin,
( dissenting t that, ns the question of jurisdic- 
tion was not raised hy counsel nor hy the 
Court, the case should be dealt with on its 

nd that lodgment should !><■ entered 
in favour of tin* defendant company. .!/-• 
Kelvey v. J> Hoi Mining Co., 22 (’. L. T. 42. 
8 B. C. It. 2*$H.

New point raised on appeal fiNrdion 
of fact.]—i».. with Others Jointly indebted 
to plaintiff, on v. nnin promissory notes in 
relation to transfer of a business ns a going 
concern, did not, in his pleadings. nor at 
trial, until the dose of evidence for both 
•ides, raise the point that he claimed a lien 
on certain merchandise in stock which was 
sold by plaintiff, the proceeds of vhirh ought 
to have been, but were not, applied in re
duction of the debt:—Held, that where n 
point is one of fact or of mixed law and 
fact, it cannot Is* raised In Court of Appeal 
for the first time unless the Court is satis
fied that by no possibility could evidence 
have been given which would affect the deci
sion upon it : hut where the point i* wholly 
one of law, such, for instance, ns construc
tion of statute, It may be raised for the first 
time on appeal, subject to such terms, if any, 
as the Court may see lit to impose. Stone 
v. Itoaaland Ice and hurl Co. (1900i, 12 
B. C H. «<., 3 W. L. H. 56.

Notice of appeal —Eotention of time for
— IFalver— Kccim'fi/ for <oat».]—Court has 
no jurisdiction to extend time limited by s 
7<i of B. C. Supreme Court Ac*, as amended 
by Acts of 1899. c. 20, for giving notice of 
appeal. Respondent by applying for security 
'
to object that appeal was not brought in 
time. Lung v. Lung, 8 B. C. R. 423.

Notice of appeal -/‘articular».] —Points 
not argued, although included in notice of 
appeal, will be considered ns abandoned. 
Grounds of appeal should be so particularized 
that the opposite party will know before
hand what be has to meet, and when “ mis
direction " is alleged, particular* should be 
atated. Warmington v. Calmer, 22 <’. L. T 
120. 8 B C. R. 344.

Notice of appeal — Sitting»—Time.] —
FinaJ judgment was pronounced nod entered 
on 27th February; notice of appeal for Janu
ary sitting of Full Court was given on 24th 
Oct. A sitting of Full Court commenced, 
according to the statute, on 3rd Nov. :— 
Held, that appeal was brought In time. 
Trader» "Notional Hank <,f Spokont v In 
gram, 24 C. I* T. 198, 10 B. C- R. 442

Petition to cancel water record—
Water Clauar» Conaolidatian ,4rf, ». 38 — 
Re trial—Vivo voce eramination o 1 tcitnrn»*n 
—Change of venue -Proper regiatry—Forum.] 
—The right of appeal upon petition to cancel

a water record under s. 30 of the Water 
Consolidation Act is in effect a right to a 
re-trial before a Judge of the County Court 
or a Judge of the Supreme Court ; and the 
appropriate method of denliug with questions 
of fnri i that appeal is by examination 
and ciw- -lamination of witnesses vira tore 
Rose v. Thompson, 1(> It. C. R. 177, followed 
--There is jurisdiction to change the place 
of hearing of the nppetil or trial ; ami an ap
plication may be heard at Victoria, although 
the petition was filed In the Vancouver 
registry. Wallace v. Fletcin, 11 B (\ R. 
32S. 2 W. L. R. 13.

Place of hearing Notice of appeal — 
Striking out—Forum.]—Vnder B. C. Su
preme Court Act, as amended in 11)02, an ap 
peal in a Victoria rase can he henni by Full 
Court sitting in Vancouver without consent. 
Per Dmke, a single Judge has itirladle 
tion to order a notice of appeal to Full 
Court to be struck out. Raarr v. M<Quadc 
(No. 21, 11 B C. R. 199.

Preliminary objection Failure to »et 
do ten. | -Failure to set down an appeal is 
an irregularity only, within s. 83 of Supreme 
Court Act of B. C. No preliminary objec
tion will be henni unies* proper notice has 
been given under same section. Baker v. 
Kilpatrick. 7 R. C. R. 127

Preliminary objection - NoticO of.]— 
Notice of a preliminary objection to an ap
peal to Full Court must be served at least 
one clear day In-fore time set for beginning 
of sittings, HeUuire v. Hiller, 9 B. C. R. 1.

Preliminary objection — .If*# to le in 
appeal book ]—An objection to the hearing 
of an appeal on the ground that appeal books 
are defective and erroneous is not a pre
liminary objection within ». S3 of Supreme 
Court Act of B. C. Rover» v. Reed, 20 C. 
L. T. 21». 7 B. C. R 139.

Refusal to entertain — Interlocutory 
order — Ic/ion detded pending appeal — 
( 'oit». 1 —An appeal from an interlocutory or
der. nn«l, pending the appeal, the action had 
been tried and decided. Full Court ordered 
the appeal be struck off the list, refusing to 
accede to request of api»ellant's counsel, who 
wanted appeal to go on to decide question of 
costs. Fawcett v. Con. par. Ric. Co., 22 C 
L. T 39. 8 R C R 219.

Reversing findings of facts — Trial 
irtthout fury—Commission evidence—f'oni- 
pany—Contract—Fltra vire».]—In action In 
Yukon for damages for breach of contract, 
tried without a jury, the evidence for defence 
being evidence taken on commission, the Judge 
held the contract sued on was made with de
fendant Co. and not with one Munn as alleged 
by defence, and gave judgment for plain 

ffOm, 'versing the finding and al
lowing appeal, that the Judge bad failed to 
appreciate the commission evidence. Per 
Drake, J., t lia t the question of ultra vire», 
not having been revised in the Court below, 
was not open on appeal. McKay v. Vic
toria Yukon Trading Co., 22 C. I* T. 1«9, 
9 B C. R. 37.

Right of appeal A teard—Workmen’/ 
Compemotion Ac! ]—No cnpeal lies to R
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C. Supreme Court from an award < f an 
arbitrator appointed by ,t Supreme Court 
.1 mitre under clause 2 of schedule II. to 
Workmen’s Compensation Act, 1ÎMI2. Lee1
32:i. 1 W. L. R. 527.

Rij-lit of appeal —Derision of ,lu<l"e on 
appeal from Court of Revision—Preliminary 
Objection—-Coutil. 1—See In re Vancouver 
Incorporation Act and Roger», 23 C. I* T. 
72, 0 B. C. R. 373.

Right of appeal — Divorce—->luri»dir- 
tion of h ull Court. | Full Court of Su
preme Court of Ilritish Columbia possesses 
no jurisdiction to bear appeals, final or in
terlocutor)’. in divorce matters. Scott v. 
Scott. 4 R. C It. 310, followed, flrotrn v. 
Itroicn, 14 B. C. It. 142. 10 W. L It. If.

Right of appeal -Election to take judg
ment in lieu of istue—Effect of ]—Plain 
tiff’s counsel, on motion for judgment after 
trial, was given option of having an issue 
ordered as to a point on which evidence 
wae not sufficiently directed, or of taking 
judgment against one defendant with <■ >sta 
and dismissing action against other defend
ant without cost*, and elected to take the 
latter course :—Held, reversing 7 B. C. R. 
180, that such judgment was not in effect a 
compromise and was therefor.' appealable. 
Sun l.ife Assurance Co. v. Elliott (1900i.
21 C !.. T 154. 31 8 C. B 91

Right of appeal Order quashing con
viction—Criminal Code Crotrn office rule».] 
—No appeal lies to Full Court from deci
sion of single Judge quashing a convict! m 
under Criminal Code.—Discussion as to 
"Crown Otlice Rules." R. v. Carroll. 14 B. 
C. R. lltl, 0 W. L. R. «55, 14 Can. Crlnu 
Cas. 838.

Right of appeal Party interested —. 
Who is—Hirers and Stream» Act, ». 12 ] — 
8. 12 of Rivers and Streams Act r r 'Vides 
that if a " party interested " is dissatisfied 
with a judgment of County Court Judge he 
may appeal to Supreme Court :—Held, that 
" party interested ” means one who was a 
party to the proceedings before the fudge 
appealed from. In re Smith, 23 C. I., T. 
58, fl R. C. R. 329.

Right of appeal - Special i-omminsioner 
—County Judge- -Consent.] —Special com
missioner appointed under Bennett-Atlin 
Commission Act, 1899. cannot confer right 
of apiieal to parties to a dispute tried be
fore him by purporting to sit as a County 
Court Judge. Johnton v. Miller, 7 B. (’. 
R. 40.

Right to Intervene - 1 Voter record.]—
Any one affected by a decision appealed from 
under s 3ft of Water Clauses Consolidation 
Act, may be let in on the hearing of ap
peal, even though the month for giving no
tice of appeal has expired. Such person may 
make his application on bearing of appel
lant’s motion for directions. In re Wafer 
('laune» Conaolidation Act, 21 C. L. T. 192. 
8 B. C. R. 17.

C.C.L.—3

Security for coats—Stay of proceed
ing».]- An order for security for costa for 
appeal to Full Court should provide for a 
sta> of proceedings until security is given. 
hettfe River Mine», Limited v. lllcasdcll, 22 
C. f. T VO, S B. C R. 350.

Security for coats of appeal 1‘rac- 
ti'c—Ih lay m applying.]—Order LVII1-, 
Bui. I,*» A Discretion - Appeal. Riper v. 
Itumett (B.C.), 10 W. L. It «47

Small Debts Court Appeal from—Fin
ality 4 \ppeal > Full Court from a 
judgmei: in l ounty four ou appeal from
I
given by s. 29 of Km.nil Debts Court Act to 
either n Judge of Supreme Court or to 
County Court, is final. Ear»cn v. Coryell,

• L. T. 4131 11 B. 1 B 22

Stay of execution pending appeal —
Order .78, R. Jfi- -Security for co»t* --Disere- 
tion. )—Under Order 58, It. Id, of Supreme 
Court Rules, 1IMM». the granting of a stay 
of execution pending appeal to bo taken, is 
a matter of discretion to be exercised upon 
fact*. of each particular case. Reynoldt v 
Mcl’hail, 13 B. C. R. 159.

Stay of proceedings — Security for 
■

taking to return if appeal successful.]—De
fendant applied for a stay of proceedings 
pending appeal to Full Cour. An order for 
a stay is n*>t an Indulgence. Stay granted 
on defendant furnishing security for costs 
of appeal, damages awarded mesne profits, 
pitying costs of action, :r 1 of this applica
tion forthwith after tax., : >n. Usual under
taking to return, if appeal succeeds. Alex
ander v. Walter, Il w. L. R. 28. See 10 
W. L. R. 441.

Summary Convictions Act — Cate
atatrd -Transmitting case to district regis
try—Condition precedent.] Appeal by way 
of case stated under Summary Convictions 
Act- Appellant had not filed the case in 
proper District Registry ( New Westmin
ster 1, as required by - 80 <>f the A-t, but 
he did, according to leave obtain* d, file the 
case in Vancouver Registry : - Held, when 
appeal came on for hearing, that the trans
mission of the case to proper registry, as 
required by s. 80, is a condition precedent 
to jurisdiction conferred by ss. 90 and 92, 
and, as that provision of s. 80 had not been 
complied with, Courts could not entertain ap
peal. Morgan v. Eduard». 29 L. J M. C 
108. followed- Cooksley v. Xakoahibo, 21 C 
L. T. 492, 8 B C. R. 117.

Time — Commencement of.]—Time for 
bringing appeal from a trial judgment runs 
from date of signing, entry, or perfection 
thereof, as case may be, and not from date 
"f pronouncement. International Finan 4al 
Society v. City of .1/osroir (las Co., 7 Ch. D 
241. discussed. Short \. Federation Hrand 
Salmon Canning Co.. 7 R. C. It. 35.

Time— Date of derision—Entry of order ] 
—An order deciding a garnishee issue was
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dated 26th March, set. led by the Judge on 
irnh July, and enterrd on 25th July. No
tice of appeal was served on lfltb July:— 
IIfid, ihnt appeal was brought in time. 
Manley v. Mackintoah, 10 B. C. It. 84.

Time—Depoaiting appeal book»—Exten
sion — Application — Forum.]—Appeal 
books were not deposited In lime, and, on 
applii ation to est end time, Full ■ 
asked to exprès* opinion whether such ap
plication* should be made in ('hr alien or to 
Full Court:—Held, that application should 
lie made a» soon ns possible and to a Judge 
in v uambers, if Full Court was not sitting 
nt time. If Full Court was sitting at the 
time, the better course would be to apply 
there in first instance. Application was al
lowed and case set at foot of list. Haley v. 
McLaren, 30 C. I* T 267. 7 It C- R. 184.

Time—Extension after crpiry—Junadie 
lion.]—On appeal the question of Court's 
jurisdiction to extend :ime limited for ap
peal after time limited had expired came up.

■
that the Court had such jurisdiction and 
that the decision in Nuns? v Lung. H It. C. 
It. 423, was wrong Court announced that 
if it became necessary to decide the point, 
all the Judge* would he summoned to hear 
argument.—A decision on the point was not 
necessary, so it was not argued. Xoble Fier 
Minini) Co. v. Loat Chôme Mining Co., 23 

« L T 252. 9 It. C. R. 514.

Time - Xotiee — Servie» — Filing.] — 
1'nder s. 79 of Supreme Court Act. the pro
vision ns to 14 clear days applies to service 
and not to filing of notice of appeal. Ar- 
rhibald v. McDonald, 7 It. C. It 125.

Verdict of Jarjr—Acquittal for perjury 
at trial of action —For perjury alleged to 
have been committed by the defendant at the 
trial of this action, be was tried and acquit
ted before the hearing of an appeal in the 
aciion, and. on the appeal, hie counsel moved 
the full Court to be allowed to rend the ver
dict of the jury in th« criminal trial The 
motion wa« refund Borland v. Coote, 24 
C. I* T. 388. 10 B. C. R. 488.

Water Clauses Consolidation Act, 
lR07.es M. 89 Deciaion" Time for 
taking appeal—«/«riadirNow.] — In a pro
ceeding under Water Clauses Consolidation

appeal from Water Commissioner, respondents 
objected, inter aha, to jurisdiction of I'ounty 
Court Judge, who overruled objection and 
proceeded with hearing, resenting his deci
sion on petition generally. Respondents ap
pealed within 21 days given in s. 30 as time 
within which an appeal must be taken from 
a decision of sny Supreme or County Court 
Judge on any proceeding under Act:— 
Held, that term “ decision *' as used in s. 89 
means final disposition of whole cast- before 
the Judge, on appeal from Water Commis
sioner Hole v. hoe, 7 W. I* R. 100, 13 B. 
C. R. 215

Yukon appeal —Final judgment — Right 
of appeal—Ijeavr to appeal to Privy Coun
cil—('oat#. ]—In action by executor* against 
appellant to recover certain sums of money 
due to their estate, the Judge of Territorial

Court, a' request of plaintiffs selected one 
of the items, mid adjudicated on evidence 
taken that action in respect thereof Ik* dis- 
tnissed :—Held, tlint thi* was, within mean-

final judgment in respect thereof, notwith
standing that the remaining items in suit 
were referred, ami the costs were reserved. 
No appeal therefrom to It. C. Court lay 
after expiration of 20 days. Special leave 
having been granted to appeal from a decree 
of the Supreme Court of Can. on a petition 
statiug that the construction of said sta
tute wa* n matter of general public import
ance, without stating that it had been re
pealed : //r/d. that, a* the omission was
unmuterial and bona / le, appellant should 
not lx* deprived of bis costs. Judgment in 
Belcher \. McDonald, 33 8. C. It 321. re 
versed. McDonald Belcher, |V.H>4] A. C. 
488.

Yukon case»— Amount in eontroveny— 
Counterclaim ]—Appeal from n judgment in 
Territorial Court of Yukon. Plaintiffs sued 
for $408 damages sustained by their steamer 
as result of collision with defendants' steamer, 
defendants counterclaimed for damages. 
At trial plaintiffs' claim was dismissed, and 
defendants on theiy counterclaim were given 
judgment for $735. Plaintiffs appealed:— 
Held, that appeal must be limited to the 
judgment on counterclaim, ns claim was not 
for nn appealable amount. Com. I level. Co. 
v. Le Blanc, 21 C L T. (100. 8 II. C. R 173.

Yukon ruses — Fiteniione of time — 
Term* — Appeal book».]—1The Court may ex
tend on terms the time for appealing to Full 
Court from Territorial Court of Yukon. Re
spondent is entitled to a copy of appeal book
Bank» v. M'oodworth, 7 B. C. R. 385.

Yukon caeca—A 63 V. c. I , e. 7— 
Application to finding cauae.]—Act 112 & 63 
V. c. 11, gives right of appeal to Judges of 
Rtinreme Court of B. C. silting together as 
Full Court iu cases from Yukon, as therein

Applies to nn action pending when the Act 
came into force, hut tried and decided after
wards Courtenay v. Can. Devrl. Co., 21 C.
L T 61, 7 B. C It 377.

does not apply to a case tried before Act 
eatne iti'o force and decided after. Con. .( 
Yukon Proapeeting rf ,1/ininp Co. V. Casey. 
7 It C. It. 373.

4. British Columbia—Appeal to County
Cover.

From summary conviction - Notice 
of appeal—Detcription of offence.]—Notice 
of appeal from conviction for playing in a 
common gaming house, which describe* the 
offence for which appellant was convicted as 
“looking on while another was playing in a 
common gaming bouse," is insufficient, h. 
T. Mah l ia, 9 B. C. It 818.

Magistrate's conviction --Em try — Re- 
rognitonee ] — Appeal from a summary con
viction cannot be received or heard unless 
recognizance required by s. 71 (c> of Sum
mary Convictions Act has been entered Into
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on or before day on which appeal is entered 
for hearing U. v. King, 7 Ü ( . 11 401. 4 
Can. Cr Can. 128.

Procedure on sppenl— Water Clauses 
Consolidation Art—Volé Commissioner 1 — 
Appeal under a. 36 of Water Clauses Con
solidation Act. from decision of <1 old Com
missioner to County Court Judge, in a trial 
dr novo. In re Rota d Thom paon, 24 C. L. 
T. 34. 10 B. C. K 177.

Small Debts Ceert -New iritaes».] —
Appeal from the Small hehis Court is h- way 
of rehearing, and witnesses may la- culled 
although not called at trial. Malkin v. Tobin,
7 B C. R. 886.

Summary Convictions Act, B.C. | —
Necessity for entry of appeal. (iibaan v. 
.Idotas (B.C >. 2 W. I* R 72.

6. Exchequer Court <>r Canada—Appeal

Salvage action — Judgment of local 
Judge in Admiralty—Practice -Remission for 
further evidence. I — Under provisions of 
Rules 159, 1152, of general Rules ami Orders 
regulating practice and procedure in Ad
miralty cases in Exchequer Court of Can., 
the Court, in entertaining appeal from a de
cision of local Judge in Admiralty "in a sal
vage case, may direct further evidence he 
taken l.pfore local Judge in order to dispose 
of an issue raised on appeal. In such a case 
the appeal is by way of rehearing. Vermont 
S.S. Vo. v. “.166y Palmer,” 24 C. L. T. 
387. V Ex. C. R. 1

6. Manitoba—Appeal to Court or Appeal.

Notice in lieu of cross-appeal —
Validity at against party not appealing— 
Rule H.Î2 (o) —Fromre.]—Rule <552 fot of 
King's Bench Act. It. S. M„ 1902. c. 4<>. does 
not apply when the party against whom 
respondent in appeal seeks relief is not 
appellant. It is not sufficient in such a case 
for respondent to servo upon such nnn-appeal- 
ing party a notice under said Rule, hut 
he must set down a substantive cross-appeal. 
Rent v. Arrotchcad I.umber Vo., 18 Man. L. 
R. 277. 9 W. L. R. 301.

7. Manitoba—Appeal to Court ok Kino's 
Bench.

Admitted facta Review of eindcnei.]— 
Although accenting the And luge "f the trial 
Judge as to the credibility of th*‘ witnesses, 
the Court in appeal may review the evidence 
and reverse the decision arrived at as to the 
legal conclusions to be drawn from the ad
mitted facts. Roacnbaum v Itclnon, f 1INH>1 
2 Ch. 207. commented on and distinguished. 
Oilmour v. tfimon. 15 Man. L. It. 205, 1 W. 
L. It. 417-

From Judgment of County Court—
Order to amend — Finality. 1 — Order of 
County Court Judge at trial of action giving

plaintiff leave to amend his particulars of 
claim pursuant to .< 330 of the County 
Courts Act. R. S M., e. 33, and providing 
that defendant should have 15 days to put 
in a dispute note, and that in default judg
ment might be signed for plaintiff for full 
amount claimed, is a final order or judgment 

iMiu which appeal lies to Court of Queen's 
tench, under a. 315, as amended by 5!) V'.. c.

- 2. Hrrnchley v Mr Lead, 20 <\ L. T 
21. 12 Mau. L. It. 647.

From Judgment of stipendiary ma
gistrate. N.W.T. — Irregularity — Value 
of aubieet-matter.]—Objection on ground of 

v in prociedings leading up to ap- 
{►eal cannot be taken on argument of appeal. 
— In determining the value of subject-matter 
in dispute, upon which right of appeal is 
made to depend, the proper course is to look 
at judgment as to extent that it affects the 
interest of party prejudiced by it, and seek
ing to relieve himself from it by appeal.— 
In action attacking a conveyance ns fraudu
lent against creditors, evidence shewing that 
there was actual sale from debtor to claim
ant. and that even if there was any fraudu- 

part of fori er, the latter 
bought bona fid>. the eonvyance was held 
valid. Steele v. Ramaay, 1 Terr. L. R. 1.

From Judgment of trial Judce — 
I
v bn Queen's Bench Act, 1895, «. 48. and 
Buies «538. (540. Full Court in bunco is a 
Court of Appeal from the <l" Ci'-n of a 
Judge on questions of fact as well as of law, 
and must weigh conflicting evidence and 
draw its own inferences and conclusions, 
making due allowance for circumstance that 
it has not seen or heard the witnesses. The 
filannibanta. 1 V. 1».. at p. 287; Voohlan 
v Cumberland. [18931 1 f'h. 7«M ; Smith V. 
Chadwick, 9 App. ('as. 187 ; Xorth British 
and Mercantile In*. Co. v. Tourville, 25 S. 
< R. 177, followed. In this case the find
ing of trial Judge was reversed by n Court 
of three Judge--, one of whom dissented. 
Creighton v. Pacifie Coast Lumber Co., 19*
C. L. T. 285. 12 Man. L R. 54d.

8. New Brunswick Appeal to Supreme

Application to review Judgment —
Tinu for applying— Affiavit Xutary public 
—Intituling—Laches — Jurisdiction.] — An 
affidavit taken out of the province by a notary 
public may he read on an apllcation for re
view under C. S N. R. 1903, c. 122. s fl.— 
Affidavit- on review should not he intituled 
in nnv Court, hut if intituled in a Court, 
the intituling may be treated a- surplusage.

The order for hearing of a review need not 
be made within thirty days from the date 
of the certificate of the return. It is suf
ficient if the application fn, the order is made 
within thirty days from the receipt by the 
applicant of the ropy of the proceedings.- - 
The thirty days nllowed by s, «5, c. 122. to 
apply for review of a judgment in a civil 
cans»* tried in any inferior Court, after ob
taining a copy and minute of the proceedings, 
does not apply only to n copy obtained under 
an order of a Judge of the Supreme or 
County Court, hut to any copy applied for
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and furnished by the trial Justice under the 
•action Lunt v. Kennedy, 2 E. L. R. 206. 
37 N R. R. 63V

Contradic tory evidence — Finding of
trial Judm — Documentary evidence — 
lVetpkf.]—Where .mise in tric'd without jury, 
mid Judge find* fan* on contradictory evi
dence, the onus of proving the Judge wrong 
is on party moving, and. if be fails to satisfy 
the Court of this, hi* motion muat fail.—In 
*uch a case the Appellate Court ha* name 
jurisdiction as trial Judge, and where facta 
found are largely based on written evidence, 
they should disregard hi* finding if. in their 
opinion, it is against weight "f evidence. 
Adams v. 4/rro/f. 37 X ft R. 332.

County Court appeal Interference— 
Assum'd findings of fact—Rejection of evi
dence Absence of prrjudict.]—On appeal 
from judgment >f County Court, where the 
Judge has tried eau*e without n jury and 
entered a judgment for respondent, and the 
return does not contain a utatement of hi* 
findings on fact*, it will be assumed by appel
late Court that he found the facts in favour 
of n* pondent, and judgment will not be dis- 
turl»ed if there is evidence to justify such 
finding. A judgment will not be reversed 
on appeal on ground that évidente wa* im
properly rejected if record shews that party 
offering evidence could not have been pre
judiced by the rejection, .lohnson \. Jock; 
Johnson v. Hank of Aoro Nculse, 33 N. B. R. 
482.

County Court nppeul — Motion to set 
aside verdict—Grounds—Appro/— .Vonawif.)— 
On a motion against a verdict in a County 
Court, it is not necessary to serve active
ment of the grounds of the motion and the 
authorities relied upon.—The Supreme Court, 
on appeal, may order n nonsuit to be en
tered. though no leave has been reserved at 
the trial. Miller v. Gunter, 30 X. B. Reps 
330.

County Court appeal -Right of appeal 
—S'eglect to more for nrir trial ]—The Court 
will not refuse to hear appeal because appel-

new trial in County Court until time had 
expired for which signing of judgment had 
been stayed, and did not ask for a further 
stay or offer any excuse for delay, no terra 
having elapsed. Read v. McGivney, 30 N. 
B. R. M3.

Entry of verdict against finding -
Et'idener. |—On appeal, where It appears 
that, by reason of misdirection or an erron
eous application of law, a verdict is wrong
fully entered, the Court will not order a 
verdict to be entered against the finding, 
though they should be of opinion that It 
should be so entered on the evidence, I‘at- 
terson v. Larsen, 37 N. B. R. 28.

Findings of fact—Equity Judge - Re- 
vietc.]—In an equity appeal, where Judge in 
Equity, in opinion of appellate Court, dis
regarded or did not give due weight to evi
dence of witnesses taken under commission, 
the Court may review his findings on facts 
as well as law Fairtceather v. Lloyd, 3tl N. 
B. R. 548

Grounds for appeal — Costs — »n>
trial.J—It is not a ground for appeal from 
order for new trial of County Court action

deuce, that costs should not have been im
posed in granting new trial. Macrae v. 
Hr own. 30 X B R. 333.

Matrimonial cause — Adultery—Credi
bility of witnesses—Question for trial Judge.}

In Court of Divorce and Matrimonial 
Causes the amount of credence to be given

case. Therefore on trial of a libel filed by 
wife for a divorce a vinculo matrimonii on 
ground of adultery of husband, when presid-

naaa to prove adultery, as to which tact aha 
was not corroborated, though on other mat
ters she was. and entirely rejected the un- 
ootitradicted statements of several witnesses 
called to prove immoral conduct on part of 
wife :—II> Id. that he bad a right so to do. 
and Court on appeal would not on that ac
count disturb decree. Hell v. Bell, 34 N. 11. 
H «SIR.

Motion against verdict - - Statutory
requirenn nts 'l y pc-written notiei. | The 
Court refused to hear a motion win*A- tin- 
applicant had not complied with tX) V. c. 21. 
*. 360 i X B.), by printing bis notice of mo
tion. which was more than 3 folios in length. 
A type-written notice does not comply with 
the statute. Time was given to print the 
notice. 11 ilmot v. Ma>pherson, 30 N. R 
Reps. 327.

Notice of appeal Extension of time- 
Affidavit.]—An application for enlargement 
of time for giving notice of motion against 
a verdict, etc. under C. S. X. It., l'.KKl. <• 
111. s. 372. on ground that transcript of 
stenographic report of trial had not been 
filed, should I*- supported by an affidavit 
shewing the transcript is necessary to enable 
counsel to prepare notice. McCutchton v. 
Darrah, 37 N. B. R. 1.

Order of Judge of Supreme Court In 
review from city Court -■Finality.)—An 
order in review made by n Judge of Supreme 
Court Under C. 8. X It . c. 122. ». ft. is 
final Smrth v. Kenme. 30 X It. It. 220 
followed. Hallrtt V. Allen, 38 X’. It. It. 310 
4 K L. It IM

Question of far*- Affirmance of jud" 
ment 1‘artnership.] Judgment of Marker.

1 ■ I' ! R
Hale, 2 E. L. R. 130, 37 N. it. R. 345.

Questions of fact —- Judge's charge.] — 
When- disputed questions of fact are left 
to the jury, and the Judge's charge distinct
ly leaves the matter to them to find for the 
plaintiff if they believe his evidence, and for 
the defendant If they believe the defendant’* 
evidence, and there is evidence to support a 
finding either way, the verdict will not tv 
disltirla-d on appeal. Brenan v. Hopkins. 
3V X R. R. 236

Review Affidavit — Agent of party — 
Amount involv'd—Forum for review—Fin
ality of order.)—The affidavit that nubstan- 
tial justice ha* not Ihm-ii done, made un re-
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view proceeding» fnn i n judgment of the 
Small Debt* < -urt <>f Fredericton. may 
made by the attorney - r agent of 'he party 
reviewing under 45 V. c. l.‘>. k 1. Then- 
is no authority under C. 8. N 1 - <• 60. 
or amending Acta, to review the finding » f 
n justice or the jury on a question of fact 
where the amount involved in the suit doe* 
no: excei I $ k) in detit and #8 in tort. The 
Judges of the Supreme and County Court* 
are of co-ordinate jurisdiction in matters of 
review under c. 60, and order* made within 
their authority are final. It eg v. Wilton, 
Ka p. McQuldrick, 30 N. H. liens. 330.

Right of appeal—County Court -Der%. 
siim of Judge. 1—Where questions of fact, 
which have not been imated upon >»y Judge 
below, are not involved, appeal will lin di
rect ly to Supreme Court from a decision of 
County Court Judge. Patterson v. Lartent 
30 N H. It. 4.

Right of appeal. | A party aggrieved by 
a decree of a Jutige of probate max appeal 
therefrom, although he did not appear in the 
Court below, lie Wehh, 30 N. It R. 028.

Time for appealing. | - An order extend
ing the time for appeal made ex porte is not 
h nullity, and. if not set aaide. the Court will 
hear an appeal tak'-n under it. Re Wehh, 
30 X I! II. 628

9. New Brunswick—Appeal to County

Conviction for wilfully destroying 
line fence Title to land-]—Jurisdiction of 
magistrate. R. v. O’Brien, Ex p. Roy. 3 E. 
L. R 423

10. Xobtu-Weht TtSBiroBite—Appeal to 
Supreme Court.

Appeal from conviction Notice of ap
pro l sigtud by rlerk of adew ate for appel
lant |—Want of authority—Appeal quashed 
—Costa. Scott v. Dolphin < X.W.T, ), 0 W. 
L. R. 371.

Coats—Leave to appeal — 7'imr to in- 
scribe |—Rules 500 and 501 of Judicature Or
dinance are independent of each other; Rule 
fill! doe- not apply to appeal as to cos'* ; by 
virtue of Rule ."•(*t, appeal n* to costs- li*-s ir- 
resperth of any limitation contained in Rule 
501, ( 1 i without leave, where, by law. the 
eosta are not—and <2> with leave, where, by 
law, the costs are—left to the discretion of 
Court or Judge. Where, therefore, grounds 
at appeal were that Judge had ordered coats 
to be paid out of n fund, out of which he 
had no power to order them to be paid :— 
Held, that leave to appeal was not necessary. 
Time for inscribing appeal and enlarge
ment of time, discussed In re Demaurez, 
4 Terr. L. It. 281.
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Tlme for appeal Nolintor's mistake— 
Death of respondent. 1— Vpon the death of 
one of several defendants to a «uit in the 
Supreme Court in Equity the plaintif may 
continue the suit by applying for adminis
tration ad litem or by application to the 
Equity Court under -, 1 lti or s lift of the 
Supreme Court in Equity Act. C. S. 1003, 
c. 112, and therefore where one of several 
defendants died after judgment of the Su
preme Court rn banc confirming a decree of 
the Equity Court dismissing the plaintifs 
hill with costs, and tin- plaintiff delayed 
his appeal to the Supreme Court of Canada 
for eight months thereafter on the ground 
that no administration had been taken 
out field, this was no excuse for the de
lay and the judgment of McLeod, J., refus
ing to allow the appeal under s. 71 of the 
Supreme Court Net. R. S C. 190*1, e. 139. was 
confirmed. Held also, that the mistake of 
the solicitor as to the procedure on defend
ant's death even though supported by opin
ion of counsel, was not n sufficient excuse. 
P MeL* i I rhe :-U-i». ■ iff ( appellant » 
could have filed a suggestion and proceeded 
under s. 85 of the Supreme Court Act, It. S. 
C. 1900. c. 13ft. Hams v. Sumner, 39 N. B. 
R 456.

Trial without Jury—Verdict involving 
finding of disputed facts — .1 ssumption by 
Court!—Where on trial without a jury 
Judge makes no distinct finding on certain 
disputed facts, but orders n verdict to be 
entered for plaintiff, which involves finding 
of those facts in plaintiff’s favour, the Court, 
on appeal, will assume they have been so 
found, if evidence justifies a finding to sup
port verdict. Hampstead Steamship Co. v. 
Vaughan Electric Co., 38 N. B. R. 418, 4 
E. L. R. 544

Criminal Code Summary trial—Appeal
,/wrindirffon.l — Since before 1895 two 

just ires of the peace in the North West Ter
ritories had jurisdiction to try offences under 
paragraphs I a 1-(/) of sec. 7M3 of the Crim
inal Code. 1802. ami there was no appeal 
from their decision, the extension in that 
year of this jurisdiction to two justices in 
any province, subject to appeal where the 
trial was had before 'hem by virtue only 
of the new enabling clause, did not extend 
the right of appeal to the North-West Ter
ritories. The Alberta Act since it continued 
the law theretofore in force made no change 
in this respect. R. v. Pisoni, R. v. Taylor, 
(1906), « Terr. L. R. 238.

Criminal Uw-.lpyol from refusal of 
trial judge to reserve ease I pplirati m not 
made at trial—Discretion of trial Judge.] — 
On the trial of the accused before a Judge 
without a jury his counsel objected ‘hat ’h * 
areusi-d was entitled to he tried by a jury, 
but the objection was overruled and the trial 
proceeded, no application being made f>r a 
reserved case. The accused was convicted 
and sentenced, and two days afterward* an 
application was made to the trial Judge to 
reserve a case for the Court of Appeal. The 
application was refused. Held, than an ap
peal from the refusal of the trial Judge to 
reserve a case on a question of law arising 
during a criminal prosecution lies only when 
the application is made at the trial, and 
although after the trial the Judge might 
still, In his discretion, reserve a case, yet if 
he refused, no appeal lay. R. V. Toto (1904), 
(1 Terr. L. R. 89

Ground not taken below— Notice of ap
peal.] -On appeal to Court in banc, counsel 
for defendants having sought to raise for first
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time the point that, although there had been 
h dedication of land in question ns n hlgh- 
way, Kui'h dedication «ns made and accepted 
■abject to such obstructions ns existed upon 
it at time of dedication, the Court consider
ing that the point was not covered by any 
of the grounds stated in defendants' notice 
of appeal\ — Held. that defendants were not 
at liberty to raise the point at this stage. 
Edmonton v. Brown, 1 Terr. L. R. 4M.

Leave to appeal -Power» of Court in 
boni-- Yeir trial \cgleet to j/ire evidence.] 
—Judicature Ordinance. II. O. 1888, c. 58, a.
433, provides that "no appeal shall lie from 
judgment or order of a single Judge or of a 
Judge of the Court to Court rn bane, with
out the special leave of Judge or Court whose 
judgment or order is In question, unless the 
title to real estate or some interest therein 
is affected, or unie»* matter in controversy 
on appeal in matters of contract exceeds 
$500 and In matters of tort exceeds $200, ex
clusive of costa: or unless matter in question 
relates to taking of an annual or other rent, 
customary, or other duty or fee. or a like 
demand of a general or public nature affect
ing future rights "—Held, that, where a 
trial Judge had not granted leave to appeal 
in a cm# Id which, by virtue of this section, 
leave to appeal «an necessary, the Court cm 
bone had no jurisdiction to entertain an ap- 
peal, or to give leave to appeal, even: newbie, 
bad it appeared that the Judge hud said that 
the applicant might apply to the Court in 
bone for leave. Semble, where a party fails 
in bis case by reason of bis neglecting to 
give necessary evidence, of which at the time 
of the trial he had knowledge, he should he 
allowed a new trial to permit him to supply 
the evidence, only under special circum
stances. Cholmer» v. Fyah. 1 Terr. L It.
434.

Notice of appeal—Amendment — ,\>ir 
Inol ] — An amendment was allowed to n 
notice of appeal so aw to ask expressly for a 
new trial, but only on the grounds stated in 
the notice of appeal. An amendment so as 
to set up the ground, not stated in the notice, 
of the improper admission of evkhmee taken 
on commission, was refused n« it did not 
appear from the Judge s notes that objection 
w-:is made at the trial though the commia- 
sioner had noted the objection. New trial 
on ground that the verdict was perverse 
was refused. Mereer V. Fonaeca, 2 Man. L. 
R 169, followed. F.dmunton v. Thornton. 1 
Terr. L I? 342

Notice of appeal Amendment—Speeial
leave.]- -Notwithstanding that the ease is of 
such n character as to require special leave 
to appeal, the t'ourt »». bane haw power to 
amend notice of appeal by adding a ground 
not taken when leave was granted; such an 
amendment is a matter for exercise of dis
cretion of Court, and such discretion will not 
in such n case, be exercised without very 
great precautions U’eatern Milliny Co v 
Darke, 2 Terr. L. R. 40.

Notice of appeal -Amendment of.)—As 
a general rule on argument «if appeal leave 
to amend notice of appeal will be given for 
purpore of correcting errors «if dates and 
other trifling masters and on special terms. 
Setimith v. Murphy. 1 Terr. L. R. 31 ]

Notice of appeal Time for.) Rule 460 
of the Judicature Oniinnncc. <'. O. r
21. providing f -r two «dear days' notice of 
motion, except by *|»eolal leave, applies to 
motions to the Court rn bane. An «irder 
stopping the registration of a tax sale trans
fer and Judge's «irder confirming the sale, a* 
provided f«»r by s. 07 "f the 1 end Titles Act. 
also acts as an order extending the time for 
registration of the transfer, as provided for 
by n OR of the Act. An appellant ia excused 
for not having proceeded with the appeal by 
the fact that the «iriginal documents from 
which the appeal book is to be prepared have 
remained in the respondent's possession, he 
having neglected to file them in the land 
Titles Office, as directed by the «irder ap
pealed from. He Donnelly. 5 Terr L. It
270

Objection to regularity.]—An objection 
on tin- ground of irregularity in the proceed
ings lending up to an anneal, cannot be 
taken on the argument of the appeal. Steele
\ Kamtag i T« n l R 1, 1 M id L R 
365.

Right of appeal 1 mount in enntro

fenilnms with their defence, while denying 
liability, brought into Court $367 n« being 
sufficient to satisfy plaintiff's claim; th«- trial 
Judge found plainiiif entitled to $343.22 and 
applied the $367 h. Court, leaving, with an 
adjust ment of inter«-st, a balance due to 
plaintiff of $182.43: //«/-/. that amount
in controversy exceeded $200, and défend
it ir was entitled to appeal without spe
cial leave. McDougall v. Mr Lean, 1 Terr. L. 
It. 436.

Security for costs of—flrounda for nr 
dering.] Poverty of appellant —Disposition 
of property Dakota I.umber Co v Hinder - 
knerht (N.W.T.). 1 W. L. R. 4SI, 2 W. !.. 
R. 86. 273

To Court en banc Preliminary objec
tion».)—Order appealed from not issued — 
Irregularity — Waiver- -Objection not taken 
on settlement of appeal case—Effect of or
der for leave to appeal. Hank of Hamilton 
v. Lethe ( N. W. T.l, 3 W L. It 301

To single Judge 1 ppeal from justices' 
conviction. I -- The findirion*, practice and 
procedure in respect of appeals from sum
mary convictions made under the laws en
acted by th<‘ ! legislative Assembly are those 
which that Assembly has prescribed, and an

tory requirements imposed as conditions of 
the right of appeal have been complied with
H v HrUod 4 W. !.. R 124. 4 Terr î* R 
313. 3 Mat. I. R. 31 Cl

Vaine of subject-matter | In deter
mining the value -if the subject-ma Her in 
dispute, upon which the right of appeal is 
made to depend, the proper course is t<* 
look at the judgment as to the extent that 
it affects the interest of the party prejudiced 
hy It. and seeking to relieve himself from it 
bv appeal. Uarfartnne v. Leelaire, 13 Moo.
V C ini. k Jur. N 8 267 in w it ••
followed. Steele v. Ha many, 1 Terr. I* I!. 1.
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Collect!** Art I-t-c/ to County Court
,V itir. appeal '‘rohibttiau ] - |’nd«»r

nfc i-i inn -if i h«- CoHwetion An R. S V 
S vh. Is-. *. 32 "no i" •' ' «I
must hr "«erved trv-n solicitor for i
or upon respondent personal I > within IV
day* of ill»- ilate of the decision ■ ... .......I
from No notice wn« given within in dnvs 
ami Judge of County Coup suh*e<|ii-nly 
mml. hn -inl-T - r p extending ’tie 
Atipellant failed -- prosecute lii- iei*J 
within the period of 30 days pr-writ- >'V 
s. 3.1 ns amended In- Act* of liwi. <1 15,
nnd a writ of prohibition w«* npplied f->~ — 
Held. -hnt the Judge liad power m proper 
application to extend time for giving notice 
of appeal, tint that such implication should 
lie mane within the p<*r'»<•«: of 10 days pre
scribed hy s. 31- Also, that it was not with
in lie power "f the Judg" i,, jonm the 
matter to a date beyond the tliir*' days and 
then make an adjudication, and that the 
writ of prohibition should g • Mcl.urr v. 
Parker, 3» N 8. It 413

County Court appeal Cmit » o' jury
—Xr> for intrrmrdiatt application | —
Appeal wn« taken directly f • Supreme Court 
of S from finding» of jury in case fried.
Freeman. 21 X S it. 1IH1, that there should 
have been an application in tirst instance to 
Judge of County Court for a rev. trial, nnd 
the appeal should have been from his deci
sion <>o that applieation. and present appeal 
should be (plashed. White \ Hi»»u 35 N
8. It 132.

Grounds of appeal—Fndinc* of jury,] 
—Main defence to .-in action on a bond was 
that it was materially and fraudulently al
tered after it was signed- Questions were 
submitted to jury, answers to which were in 
plaintiff1' favour, nnd wer- in accordance 
with weight of i ridenc-1 •- Held, that findings 
would not be disturbed except upon clear and 
necessary grounds, and that, in absence of 
such grounds defendant's appeal must be dis
missed with coats. Kennedy v. McDonald 42 
N 8. K 22.

Questions of fact -Finding» of trial 
Judge—Sole of flak—Condition c» to quality. ] 
— Where matters in issue between parties, in 
an action for damages for r-’fnsnl *<> accept 
a “ catch " of fish sold hy plaintiff to defend
ant. were entirely matters of fact, nnd evi
dence was very contradictory, and trial Judge 
accepted as true the version of plaintiff nnd 
his witnesses ns being more consonant with 
reason nnd probabilities of mode of dealing 
between parties, the Court refused to dis 
turb findings and dismissed defendant's ap
peal with coats. Rafute v. Emit, 42 N. S 
R. 173.

Questions of fact I -Court has power to 
review findings of trial Judge on questions of 
fact. Aldnnet v. Frrguion, 32 N S. It. 
f»Hi. followed. McCurdy v. Grant, 32 N 8 
R. 620.

Reversai of finding of Jndce on 
facts I rial. -In action to recover balance 

■f $ii*i a I leg ' t-i be du»* m account d iwo 
lute -'f land sold by plaintiff t-> defendant, « v •

• il . .hi isiir.l majority of Cour that who/ 
amount which defendant agreed to pay had 

■
ivthonted agent :—Held, that th judgment 

-»f tr* « I Judge in plaintiff* favour must be 
reversed. McKinnon v. Petrie. 38 N. h. R.
41.

Right of appeal—Decitior of Commit 
tinner of Mtn*»—Quathing appeal Judgment

Eêtoppd Manda mut.] W here an up pea I 
from n decision of Commissioner of Mines for 
' S.. on application for lease of mining
land, is quashed by Supreme Court of N. S.. 
on the ground the’ f was not a decision frotn 
which appeal could be asserted, tie- judgment 
of Suoreme Cour is filial nnd binding on 
applirant, nnd also on Commissioner, even 
if lie is hoi a party to it Quashing <>f Ap
peal would not necessarily be a détermina 
lion that « decision was not appealable, if 
ground had not been stated In present case 
ill.- quashing of appeal precluded Commis
sioner or his successor in office from after
wards contending that, the decision was ap
pealable. If Commissioner, after such ap
peal is quashed. I •fuses to decide again upon 
application f--r a lease, applicant may com
pel him to lo -i by writ of mandamus. 
Drytdule \ Dominion Coo Co., 24 C. L. T. 
Hit;. 34 S C. l: 328.

Right of appeal Order in Chamber» -
Diferetion of Judge—Refu»al to allow cm»*- 
examination. I On application In Chambers 
t., M.-t aside, ns false, frivolous, and vexa 
tious. defendant’s pleadings to action brought 
against him a- acceptor of a bill of ex
change discounted by plaintiffs, defendant np- 
p|,,m| for leave to cr- ss-examine manager - f 
plaintiffs on affidnx i»on which the motion 
was founded Held. it the matter was one 
within discretion of Judge in Chambers nnd 
there was no appeal from his refusal to p-r 
mil the crown-examination. Hank of Mon 
treat V. /lent, 34 N. S. It. 481).

Right of appeal Order o' County Court
Judge on appeal from conviction.1— Appeal 
lies to Supreme Court of N. S. from a County 
Court judgment or decision in respect to an 
order, judgment, or conviction of a justice 
of the peace taken by wav --f appeal to 
County Court. R. v. Dominion Coal Co 
2 R. L. It. 267. 41 N. 8. It. 137.

Rlrht of appeal Waiver—enforcement 
of judgment.]—' .aintiff recovered judgment 
for damages again*.’ defendant, taxed cost
and made a demand under threat of issuing 
an execution for amount of damages and 
costs. Defendant paid amount. Subse
quently plaintiff appealed from judgment 
asked for an increase of damages : Held. 
that it was not competent for plaintiff, after 
obtaining the fruits of the judgment, to as
sert an appeal FRnn v. Keefe, 24 C. 1/1. 
137

Security for costs of—Insolvent appel
lant.]--Motion for security for costs of ap
peal. made mi ground that annellant was in
solvent and that plainti'T’s judgment was
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«fill unsatisfied. was dismissed with costs, to 
he wet off ncainst cost* in cause. Dixon v.
Dauphiner. 34 N. S. R. M«J.

Security for costs on appeal Roth 
panics resident out of jurisdiction. Liebler 
V. Harkins, 3 E. L R. M7.

Stay of proceedings -Refusal. Dart
mouth v. ltartmouth Rolling Mills. 1 E. !.. 
R MS.

When Appeal Court will review
findings of fact Bent \ Uorim ;t l’ I. 
R. 108.

12. Ontaeio—Appeal to Cover or Appeal. 
L From Divitional Court. 79. 

ii. From Single Judge, 02. 
iil. From Ontario Railway and Uunirtpal 

Hoard, 08
iv. From County ( •», 90.
v. From Mastin' Order» 00. 

vl. From Drainage Referee, 100. 
vii. From Magittratr», 100.

■

Absence of special circumstances -
Remuneration for nervier» to devented per
son»—Quantum meruit.]—Action hy one son 
against his brother, executor of his mother's 
will, to enforce :in alleged oral agreement 
with hla mother to convey to plaintiff one- 
half of her farm fur her support and main
tenance, to set aside her will made through 
undue influence, or in the alternative for an 
allowance for ni re, support and expense in 
mainiaiuiru' hie mother. Trial Judge dis 
missed action Divisional Court directed 
judgment to be entered for an allowance. Ae 
no special features, leave to ap|>esl to Court 
of Appeal refused. McKenzie v. McKemic, 
13 O. W. R *19.

Affirming order refusing to quash 
municipal by-law —Reduction of Kquor li- 
rente» in city—Ontario Liquor 7,«>en#r Act.) 
—Leave to appeal from 13 0 W. R. DM. 
refused. Re Hrrieer and Toronto; Re Rob- 
inton and l uronto. 13 O. W. R 1087; 1» 0. 
L. R. 411

Amount in controversy less than 
$ 1.000 exclusive of costs - Aetion ta 
fore, lute mort'iane Redemption—1lotion to 
quash appeal Judicature Art, »» SI; 7fi 
t 1 . U- l I die I II e. II. ». i.]—After 
mortgagee had taken foreclosure proceed- 
ings. the mortgagor desired to redeem — 
Divisional Court held, t VI O W R. 149. 
1 O. W. N. 79fD. that the mortgagee was 
entitled to charge in its accounts the fol
lowing $323 as compensation for crops put 
in prior to redemption proceedings, $330 paid 
to retire vendor’s liens on certain fixed 
machinery. $78.73 insurance and interest on 
certain sums : Held, also, that the mort
gagee could not charge for the following : 
$23 for insurance paid without fust i lien lion, 
and $124 paid for care of mortgaged pro
perty -Plaintiff moved to quash an appeal 
to Court of Appeal from above judgment — 
Held, that where the respondent seeks to In
voke the power of the Court of Appeal un

der * 31 of the Judicature Act. the proper 
practice is to move the Court to quash the 
ippeal at the earliest moment after it has

to he hesrd. the Court may direct the mo 
lion to stand for argument along wl'h the 
appeal. Rut it is equally proper, and some
times more convenient and less expensive to 
the parties, to dispose of it when brought on 
pursuant to the notice. And where, before 
the time for entering the appeal for hearing 
at the September sittings of the Court had 
• lapsed. i e.. on th>- 10th August, the re
spondents served notice of motion to quash 
returnable on the first day of the sittings, 
the Court heard and granted the motion ; 
Meredith. I \ . <!i«<. nl ng Inti i

Mowed Per Meredith. J.A*. that, as the 
appellant had failed to set his proposed ap
peal down for hearing, there was no appeal 
to quash : and that, as *. 31 does not provide 
for a motion to quash, the Court has no 
pover create a practice providing for such 
:t motion. The appeal vas from an order of 
a Divisional Court, and it was quashed upon 
the ground that the sum In controversy was 

■
sive of costs : Judicature Act, *. 7d ( 1 * < h - 
And held, per ruriam, that the word " mats " 
In that section means the costs Incurred In 
the litigation : and. although the costs of a 
mortgage action stand or a different footing, 
speaking generally, from the costs of other 
actions, the costa taxed to the mortgagees 
by the Master, and Included in his report in 
an action for foreclosure, were to he ex 
••Inded in ascertaining the amount in con
troversy upon an appeal froi i an order 
varying that report. Federal Life A»»uranee 
Co. v. Siddall ( mint 22 O. L R. 90, 17 O 
W. R. 03, 2 O. w. N. 101.

Amount Involved under statutory 
limit Vo tpeeial rraiona for treating man 
a» exceptional.] I^eave to appeal fmm Divi
sional Court (19091, 14 <» W. R. 42 11» O. 
D. R. 31, refused, there being no ai>e,-ia| rea
son for taking case out of g- nerai rule for
bidding more than one appeal when amount 
involved is under statutory limit (loiter v 
\iagara (1909*, 14 O. W. R. 142.

Amount Involved small — So special
rcaaona for treating ran at enrptinnal I — 
Dismissal of servant—Questions of fict 
Lenv- refused. Fitzgerald v. Charlton. 11 
<». W R. 43

Amount Involved Small Te»t rate —
Can Ry Art, R. S. C. ZPOfi. c. .17, ». *3* ]— 
I«eave to appeal from order of a Divisional 
Court. 14 f>. W. R. 144. 18 O. !.. R 4<HV 
granted, this being to some extent a test #***.. 
and to he confined to question as to liability 
under above section Campbell ▼. Can. Fac. 
Rtc. Co. (1900», 14 O. W. R. 349.

Amonnt Involved Wrongful di»trea» \ 
—Where landlord levied wrongful distress 
when there was no rent due. judgment was 
given tenant for double value of g<*><l* seized :
14 O W l! 802. 19 O. L R • M0 <>., a 
motion to appeal to the Court of Appeal. It 
wns held that there were no good grounds for 
treating this case as exceptional; the amount 
involved being under $34W>. and the question 
of law Is not a matter of sufficient doubt to
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justify prolonging the litigation, and for the 
Court to take away the right to double 
value would be to appeal the statute. Mo 
tion refused with costa. ll'efcfc v. Hot (1910.) 
IS O. W II 2ftR. 20 O. I* II 220.

Claim and counterclaim — Form of 
judgment—i'oata— O ./. Ac/, aa. 72, 7(1 (/) 
(el. (gl.)—I/onve to appeal to the Court 
of Appeal from order of Divisional Court 
affirming order of a Judge directing judgment 
to be entered for plaintiff with cost# and for 
defendant on hi# counterclaim with coats, 
was granted under a. 7<l ( 1 > (el and (gI 
of Ont. Judicature Act, where Divisional 
Court had given leave to appeal from order, 
ao far a# it was open to that Court to do 
so. under s. 72 of same Act, and leave was 
nought in order to settle quest Iona ns to pro
per form of judgment and a* to coat# where 
a defendant prove# n set-off to an amount 
exceeding plaintiff*# claim, having pleaded it 
in form as a counterclaim. (iatea v. Sea
gram. IT O L It MS, IS u W It i: IS

County Court appeal. 1 Jurisdiction of 
Divisional Court. Chriatie v. Cooley, 0 O. 
W H. 214

Fact ICeveraal of trial Judg>'a /lading.) 
—Upon an appeal from the findings of a 
Judge who has tried a caae without n jury, 
the Court appealed to doe# nut and can 
not abdicate its rights and it# duty to con
sider the evidence. And if it appear from 
the reasons given by the trial Judge that he 
has misapprehended the effect of the evi
dence or failed to consider a material part 
of it and the evidence which ha# been be 
lleved by him, when fairly read and con
sidered n.s a whole, leads the Appellate 
Court to a clear conclusion that the finding# 
of the trial Judge are erroneous, it becomes 
the plain duty of the Court to reverse the 
finding». In an action to recover damages 
for the destruction of property of the plain
tiff by tire alleged to have been started by 
«parks from a locomotive of the defendants, 
the trial Judge. MacMahou. J-, found iu 
favour of the plaintiffs.—Held, by a Divi
sional Court, reversing the finding, which 
was based upon a misapprehension of the 
evidence, that the plaintiffs had failed to 
meet the onus cast upon 11* -m by the law 
to prove that the tire which caused the dam
age came from the defendants’ engine. In 
every case there must be evidence from which 
it can fairly be inferred, not simply guessed, 
that the damage was caused by the defend
ant. Ileal v. Michigan Central Rw. Co. 
(11)00). 10 o L. R 502; 14 U. XV It 778; 
1 O. XV. N. 80.

Failure to aet down -Estcnaion of
time. ]—Special circumstance# Hull v Al
len. 7 U. XV. B. 712

Judicature Act, ». 76 (g) — Workmen’a
Compt nan tion Act Agreement — Acirpt- 
arne of benrfita — Sprdal circumataneea.]— 
I**ave to appeal to Court of Appeal from 
order of Divisional Court, 13 O. XV. It. 381, 
refused. Fiaher v. International, 13 O. XX'. 
It 664.

Jurisdiction to hear appeal from 
Divisional Court on appeal from Dis
trict Court |—An appeal I ruin Divisional

Court on appeal from a District Court doe# 
not lie to the Court of Appeal, euu though 
the amount Invoked exceeds *1,000. There 
i# but one appeal in all cn«es within the 
jurisdiction of District Courts. Provisions 

. niai I T ItOl V Act, -- !*. 10,
and Judicature Art, m 50, 74. 75. 70. and 
77, considered. Dr< u ry v. Perdrai (1910), 
15 O. XX It. 017 ; 20 O. !.. It. 481)

Leave to adduce further evidence |
llodgt v 1 O. XV. It. 40. 803. 2 O.

XV. It 501.

Leave to appeal—1 bam re of apedal 
grounda. )—Non-repair of highway — Injury 
to pedestrian—Action not brought in time 
—Misfeasance—Nuisance. Moor v. Toronto, 
10 O. XV. R. 284.

Leave to appeal —Action agninat muni 
■i pal i orporation for non repair of high tray]

Notice uf accident—Reasonable excuse for 
not giving—<irounds for leave--Previous de
cision. Morriaon v. 7’oronto, 7 O. XV It. 607.

Leave to appeal —Alimony—Lunatic — 
Idmi'mofi to aaylum— Removal—Summary 
judgment.]—Iv ave to appeal from judgment 
of Divisional - 'ourt, 2 O. I* It. 541, 21 ('. 
L. T. 560. all."mine decision of Meredith. 
C.J., 2 O L. It. 28», 21 C I. I'. 525. b-dd-

aud (21 that motion by plaintiff for sum
mary judgment under Rule til*!, was properly 
dismissed, was refused by Court of Appeal. 
Hill v. Hill, 22 C. L. T. »>" 3 O. L. It 202.

Leave to appeal imoui / in diapute.]— 
Special circumstances—Justice of the case. 
Cronkhite v. Imperial Hank of f'unada, » 
O. XV. R. 684.

Leave to appeal Amount in diapute.]— 
Special circumstances. Wood Hroa. v. !!>«/- 
ern Commiiiion Co., 12 O. XV. It. 87».

Leave to appeal I mown/ involved.1 — 
Review of judgments Mow—Chattel mort- 
gage Renewal Valid! > Tin i 
talion of year. M< t’ann Milling Co. V. Mar
tin, 10 o. XV. R. 1033.

Leave to appeal I mount involved.]— 
Action for salary of servant ot municipality 
—Salary accrued since action—Abandonment 
of right to—Absence of special circumstance# 
—Leave refused, Ward v. Toronto, 12 0- 
XV. It. 3V4.

Leave to appeal— Appeal aa of right on 
one branch.|—Amount involved—Divergence 
of judicial opinion. Hentity v. Murphy, 1 O. 
XV It 273, 726. 845, 2 O. XV R. 1014.

Leave to appeal--Attachment of debte.] 
—Small amount involved. McDonald v. Sulli
van, 1 O. W It. 721. 723. 784. 840.

Leave to appeal—Diaeovery,]—Examin
ation "f plaintiff—Libel—Qualified privilege 
—Malice. McKergow \. Comatock (1000), 
7 O. XV R. 558.

Leave to appeal—Fxtending time1—De
lay- Costs. Molaona Hank v. Eager, 6 O. XX'. 
R. 93. 180. fi»5.
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Leave to appeal----- Entenaion of time.)
—Partir* — Sen-ire of writ of summon». 
Metallic Roofing Co. of Canada v. Loral 
I’nifitt Xu. .10. Amalgamated Sheri Metal 
Worker»' International Association, 1 O XX*. 
R. 573. till. 2 O. W. R 183. 2«W. Kin. «44. 
5 o w. ii tu». «; o. w. it 41. 2<t. 10 
O. L. R. 108.

Leave to appeal —Ground»—Conflict of 
fudi> ial decision*. \ — Municipal corporation— 
Misfeasance -Dangerous condition of high
way—Statutory limitation of action. Dirk- 
ton v Haldimand, 2 O. XX*. R. 0G8, 3 O XV. 
K 52

Leave to appeal- (irounds - Municipal
by-law. 1 Where motion to quash a municipal 
by-law was refused by the Judge who heard 
it, and his order affirmed by Divisional Court, 
an application for leave for a further appeal 
was dismissed : Held, that under Judicature 
Act. s. 77, upon such an application for 
leave, if must appear that there i« some 
reasonable ground for doubting the sound
ness of the judgment, and in addition there
to that special reasons exist for taking a case 
out of the general rule which forbids more 
than one appt al to san e part) In n R<d 
dock and Toronto, 20 <’. L. T 301*. 11» P. 
R. 247

Leave to appeal—(Irounds— Order set
ting aside judgment.)—Divisional Court hav
ing set aside n judgment signed by plain
tiffs for default of defence in action on bond, 
upon two grounds, viz., (1* that n motion 
for judgment was necessary, and (2> that 
statement of claim had never been legally 
served upon defendant*, the posting up 
thereof in the office not being service fié
es use of omission to file an affid.-i\it >>f ser
vice of writ before so doing :—Held, that 
leave to appeal should not be granted unless 
plaintiffs could make a plausible attack upon 
both grounds, for if only one were demolished, 
the other would support the judgment, and 
leave to appeal ia not riven merely to settle 
a point of practice the decision of which 
would no’ affect the judgment complained 
of And in this case the service of state
ment of claim could not be supported, hav
ing regard to Rule r*74, and i! was in the 
discretion of Court below to give e'Tecf to the 
objection to its regularity, notwithstanding 
defendants* delay in moving against judgment 
Appleby v. Turner, 20 C. !.. T 253. 19 I* It 
175.

Leave to appeal (Irounds for appeal 1 — 
Fraudulent conveyance—Action on behalf of 
creditors to set aside Lands conveyed by 
grantee in exchange—Right of creditors to 
resort to for payment of their claims — 
Equitable right». Pringle v. OIshinrtsky, 12 
O. XV R 35.

Leave to appeal. I—(«rounds of appeal— 
Judicature Act. ». 7fl ( I » (</». Crown Hank 
of Canada v. H rash MW. I, R O. XV R. 488.

Leave to appeal Qn unds for appeal.)— 
Merits—Contract—Sale at engine-- Agency— 
Security Mortgage- Discharge Finn v. Dy- 
mrnt Foundry Co.. Mrl.achlan v. Dyment 
Foundry Co., 12 O. XV. R 557.

Leave to appeal — Important question
in law. 1—Construction of statute — Small 
amount in controversy. Mason v. Lindsay,
1 O. W R Ml. 583

Leave to appeal Important questions.) 
Special reasons for treating case as excep

tional Kirkton v British America Assce. 
Co . 10 O XV R 754

Leave to appeal -ludi'-ature Act, s 7G 
(e». (g i -Form of judgment—Claim and 
counterclaim—Set-off - Costs, dates V. Sea
gram. 12 O. W. It 1192

Leave to appeal —.ludvature Art, ». 70 
(g1 I—Question *>f general interest—Act 

respecting Traction Engines on Highways. 
Uooditon v. McXab, 12 O. W. It. 775.

Leave to appeal —Judgments on differ
ent branches of case Special circum
stances |—In action which at trial resolved 
itself into two branches, Ml the status of 
some of parties, and (2> testamentary capa
city of testator and validity of the will pro
pounded. trial Judge dealt with validity of
will "niy. and. on an appeal, i 
Court dealt with question of status only :— 
Held, upon an application for leave to appeal 
to Court of Appeal, that, although appli
cants had thi judgment of two tribunals 
against them they had opinion of one Court 
only in respect of either branch of the rase, 
and, in view of value of estate and the im
portant consequences to them, sufficient 
special circumstances were shewn to entitle 
them to leave to appeal. Kidd v. Harris.
22 < L. T. 131. 3 O I. R. 277. 1 O. XV R 
141.

Leave to appeal large sum involved.) 
—Debatable question of law Toronto v 
Toro to Rw Co., 2 0 W R 225, 3 • • w 
It. 204. 298. 4 O. XV It 221. 330. 345. 410. 
5 O XV It 11. <W, 130. 408, 415. A O. XV 
R 574, 077. 871

Leave to appeal Loral option by law ] 
Motion to quash—Special grounds for per 

mining second appeal He Duncan t( Mid 
land. 10 O XV R 551.

Leave to appeal | — Malicious arrest. 
O'Donnell v. Canada Foundry Co.. 4 O XX
It 402. 5 O XV. It 215. 477.

Leave to appeal Master and servant )
—Injury to servant — Negligence—Defect in 
machinery—Notice or knowledge — Contribu
tor) negligence Workmen’s Compensation 
Act—Amendment—Court supplementing find
ings of jury—firounds of appeal, dordanier 
v. Dirk Co., 2 O. XV. It. 1051, 3 O. XV R 
372. 599

Leave to appeal l/rrAenirs’ lies ] -Ac
tion to enforceLands enjoyed with build
ing." Wentworth Lumber Co. v. Coleman. 
3 O. XV. R. 018

Leave to appeal Mortoage—Tender — 
Rate of interest—Costs.)—Leave to appeal 
refused. Middleton v. Scott. 22 C. L. T 

309. 4 O. L. R. 459. 1 O. XV. It 530. 682
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Leave to appeal order on appeal from 
derision of Mining Commissioner, 
directing new trial .Vine» .•!«•(, H /.'«/ir. 
1 //. <•. It, ». t.r»t. | 4;rounds for appeal— 
Discretion. He Smith tf Hill, '2 O W. R. 
12B§.

Leave to appeal order qnaihinc local 
option by-law 1 Hdw. I'll. r. /» J. ». II] 
—-Order of Minister that no license issue— 
Needless appeal—Refusal of leave. Hr 
Hicl.cy and Town of Orillia, 12 O W R.

Leave to appeal order refusing to 
quash conviction. — Special grounds 
Municipal hv-law It. v. Lafarge ( lllOtS>. K 
O. W. It 551.

Leave to appeal order reversing or
der quashing municipal by-law —Spe
cial grounda |— Passage of local option by 
law procured by treating Hr 'Jerow <f 
Piikettng <19001. H O. W. It 497

Leave to appeal order reversing 
Judgment at trial. | llogaboon v. Hill 
(1900 », 8 O. W. It. 979

Leave to appeal — Order at riling nut 
fury notie, Potent of ■lodge in Chambera 
—Conflicting deciaiona.] —In action on cove
nant upon two mortgages, defence was that 
defendant bad been induced to execute them 
by false arid fraudulent representations Do- 
fendant filed and served a jury notice, which 
was struck out by a Judge in Chambers, 
whose order was affirm d by I Ht i-louai < îourt. 
A motion by defendant for leave to appeal 
to Court of Appeal was refused : — Held, 
that the order sought to lie appealed against 
involved no *1 "* -’em 1 f law or pt 
which there had been conflicting decisions or 
opinions by the High Court, or by Judges 
thereof R. S. O. c. 51, s. 77. s.-s. (4). cl. 
(c). The power of n Judge in Chambers 
to strike out a jury notice has never been 
doubted. Profile'» Huilding «f t.oan Aaron, y. 
Stanley. 22 C. I. T 254, 4 U I R 'hi. 1 
O. W. R .Tint, 4t$9. 572. 502, 2 O. W. R 122.

Leave to appeal prartire—Scale of
roatt ( onflicting deeiaiona. |—Ix-nve to ap
peal to Court of Ar»pcal from order of I)ivi 
sional Court granted in a case in which scale 
of costs taxable was in question, point being 
one of considerable practical importance, 
and there being differences of opinion in cases 

I t pkeni \ Toronto Rw. 
Co., H O W. R 561. 13 O. L. R 107

Leave to appeal — promiaaory note — 
Preaentmcnt ] — Notice of dishonour. See 
W tedtman v. (lutttard, 22 C. I* T 12».

Leave to appeal — Publie aehoola — 
Selection of achool rite—(irounda of appeal ] 
—Motion for leave to appeal from order of 
Divisional Court allowing appeal from order 
of Judge in Chambers and granting a man
damus to a township corporation requiring 
them to pass a by-law for issue of deben
tures for 11,000 for purchase of a school 
■ite and erection of a achool house:—Held, 
that the circumstance of first order having 
been made in Chambers, and the additional 
fact that applicants for leave to appeal were

respondents in Divisional Court, and would 
have been entitled to appeal as of course If 
motion find been heard in first ins'anc** by a 
Judge sitting in Court, were material factors 
—when coupled with reasons of a substantial 
kind for questioning judgment complained of 
— in affecting discretion to be exercised. An 
important ques'ion wa< raised as to the true 
construction <>f a somewhat obscurely phrns.d 
section of Public Schools Am plausible 
grounds <,f objection to construct ion placed 
by Divisional Court upon the legislative pro
visions in question were presented. Quee- 
tions relating to validity or invalidity or 
binding effect or otherwise of an award pur
porting to be made in pursuance of these 
provisions were also involved ; and the matter 
was of some public interest. Leave granted 
upon the usual terms. In re I'artwright 
School Truntcc» rf Toirnahij, of Cartwright,
22 (’ 1. T 2HW. 4 o. L It. 278, 1 O. W. R 
387 447. 2 O. W. It 340

Hunter v Boyd. 1 O. W. R. 79, 2 O. W. R. 
724. 1055.

Leave to appeal — Queation of coata— 
Soliritor Payment by aalary Votation of 
eotft nonititt oppoaite party— Right to mata

of municipal corporation was appointed un
der terms of n by-law which provided for his 
receiving a year I v salary of $1.800 for all 
services performed by blm, Including c<.s*a 
of litigation incurred on behalf of corpora
tion. and any costs awarded to the corpora
tion were to be paid over to city treasurer. 
Ibis by-law was amended by a by-law pro
viding that all costs payable to the corpora
tion in any action should he paid to the 
solicitor as part of his remuneration, in 
addition to his salary. After passing of the 
amending by-law the corporation claimed to 
have the ricTTt to tax profit costs in an ac
tion against the corporation, which had been 
dismissed with costs by a judgment given 
before passing of such amending bv-lnw — 
Leave to appeal to Court of Appeal from 
order of I ivisional Court <22 C L. T. 408.
4 O. L. R. 0501 refusing to allow such 
profit costs, having been moved f<>r:—Held. 
that, having regard to the litigation and de
cisions on tie subject, leave should not he 
granted- Semble, that the date of the judg
ment governed plaintiff's liability to costs. 
Ottawa Ha» Co. v. Ottawa. 23 C. I». T S7.
5 0 I It 240 'till 1: 1**: ! " it
047. 007. 2 O. W. R 679

Leave to appeal Question of practice. 1 
—1 'sc of company’s name as plaintiff in 
actions—Discretion. Saaltatchewan Land and 
Homcatcad t'o. V. I.eadlry, 2 O. W. R 74%.
850. 917. 944. 1075. 1112. 3 O. W. R 133.
101. 4 O. W R 39. 378. 5 O W R. 449

Saakatrhnran f.and and Homettead Co. v. 
Moore. 2 O W It 910. 944. 1075. 1112. 4 
O. W R. 39. 378.

Leave to appeal Question of aub- 
atanre.J—Joinder of plaintiffs and cause* of 
action. Hinda v. Town of Barrie, 1 O. W. R. 
775. 2 O. W. R 905.

Leave to appeal ffaiftcap-l—Collision 
at crossing—Question of law—Duty to look 
for trains. 19rip At v. firand Trunk Rtf. Co., 
5 O W R 802. 0 O W. R. 175.
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Leave to appeal —Reveraal of •udgment
of trial Judge.]—<3round* of app*i*l—Spe
cial circumstances -Damages- Restoration of 
roadbed of hiehwny. Camming» v. Dundat.
9 O W It. r,24

Leave to anneal Security for cost#.]—
Discretion — Peculiar circumstance* — Soli
citor. Allen v. Crazier, 2 O. W. It. 485. 736. 
605.

Leave to appeal -- Small amount in
volved.]—No * pedal circumiuances— -Leave 
refused. Vivien v. Kehoe ( 1006), 8 O. W. 
R. MS.

Leave to appeal — Special circum- 
etance».]—Absence of. Scott v. Ellice, 2 O. 
W. R. 880. 4 0 W It. 38. 03.

Leave to appeal — Special cir< urn- 
atancc».]—Amount in controversy. Chicago 
IAfe Ingurancc Co. v. Dunt'omb<. 10 O W 
It. 4U5

Leave to appeal — Special ctrrum-
ttance» — Defamation — Miadirei tion — 
Evidence — Damage» — Discretion.} —I* pon 
motion by defendant for leave to appeal from 
order of Divisional Court affirming judgment 
at trial, upon verdict of jury awarding plain
tiff SHio damage* for libel :—Held, that de
fendant had failed to shew special circum- 
* tances. Verdict was small, and jury seemed 
to have a it!' < l at r upon a i hargi 
the only exception urged was a reference to 
a former action, and, if Judge erred in not 
passing that over, there was nothing to «hew 
that any substantial wrong was occasioned 
by it. Weight of authority was neninst the 
proposition that a defendant in n libel action 
may set up in mitigation <*f damages acta 
and doings of plaintiff arising long after 
albged libel, and not having reference to 
It ; but the matter was to some extent one 
for exerci«e of diacretlon by trial Judge, and 
leave to appeal ought only to be given in 
exceptional cases. Downey v. Stirling. 21 
C. L. T 15».

Leave to appeal — Special circum- 
stan-rs.]—Dispensing with security. Kidd 
r. Harri», 1 <> W. R 141, 3 O. I* R. 277

Leave to appeal — Special circum
stances. ]—Order r-lnting to discovery. Mc
Kenzie v. McLaughlin, 1 O. W. R. 80.

Leave to appeal -Special ground• 1 *-
*rv,mcnt of bridge.] Assessment Act—Vi
tra iire«—Itridge constructed under Dotnin 
ion legislation, over navigable wat-rs. llelle 
ville Itridge Co. v. Amcliatburg. 10 O W. 
It. 1080.

Leave to appeal —Special ground»—4 s- 
aetament and tare».]—Leave to appeal from 
order of Divisional Court, 12 O. I. H. 230. 
refused by Court of Appeal, amount in quea- 
tion being only $425. and the matter in dis
pute. ’ iz.. whether plaintiff was liable to as 
aessnent and 'fixation in respect of Income 
derived from dividends upon stuck of Ottawa 
Electric Rw. Co., not being one affecting 
rights of the whole body of shareholders. 
Hood ici n v. Ottawa (UtOti). 12 O. L R IMKI 
8 O W. R. 541.
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Leave to appeal. Special ground* 
Merits—Jurisdiction of Division (’ourt. He 
Wilke» v. Home lAJe Attuc., 3 O. W. R. 
58». <175. 744

Leave to appeal — Statu» of judicial
officer. |—Divisional Court reverseu order of 
Judge in Chambers, which stayed proceed
ings in these actions and dismissed motion 
for reference to Drainage Referee as an 
official Referee. Divisional Court decided 
that Drainage Referee was an official Ref
eree for purposes of Arbitration Act : — 
Held, that leave to appeal should be granted 
on ground that the decision involved the 
status, jurisdiction, and authority of a judi
cial officer, and the validity "f proceeding* 
which might he taken by him under the 
ord.T "f Divisional Court McClure v 
Hrooke, 22 C. !.. T 254. 4 O. I. R 102. 1 
O. W R. 274. 324. 835.

Leave to appeal — Surrogate four,* ap
peal.]—Selection of Trust Co. as administra
tor—Further appeal to Court of Appeal. 
He Surge»» MOOT»». 7 O. W. R. 454

Leave to appeal- Taration of coat»—
Si •ml cauait of action—Judgment.]—Ap
plication by defendant for leave to oppeal 
from order of Divisional Court dismissing 
appeal from order <-f Judge in Chambers 
upon appeal from taxation of costs. Action 
was for slander Statement 'of claim tr>n- 
tained 4 paragraphs setting forth the slander 
in various ways 1 here was a verdict and 
judgmeni with costs for plaintiff on two

and same f ir <!■ f< odant on other 
two. Defendant contended that general costs 
should he apportioned throughout. Rut tax
ing officer taxed to plaintiff the general costs 
of cause, less costs applicable to paragraph*
on which hr filled, and to defendant costa 
of issues arising on latter, and his ruling 
was affirmed -Held, not a case in which 
leave to appeal should he granted. There 
ia no good reason why a judgment framed 
ns win the judgment here, should not lead 
to the same result as the former Rule of 
('ourt Sparrntc v. Hill. S (>. R. D 471). 
Jenkin» v. Jack non. fist»i] 1 Ch 81). referred 
to Dovia v. Hord, 22 C. I,. T 285. 4 O. L 
R. 4M. 1 O W. R. 418. 471

Leave to appeal — 7’Aird party ftofiee.] 
—Leave to appeal from order of Divisional 
Court, setting aside a third party notice, 
was refused by a Judge of Court of Appeal 
in Chambers : -Held, that Divisional Court 
had not placed a construction of general 
application upon words “or any other relief 
over ” in Rule 200, but bad merely decided 
their bearing upon tin facta "f tills ease,
which were of a nature not likely to be of 
common occurrence ; there was nothing s,.octal 
in the m- I,, yond fat ■ 'l l’ I 
of three Judges had differed from the view 
of another Judge of the High f'ourt and of 
a local Judge; and amount Involved was 
comparatively small.—Moreover, the decision 
of Divisional Court did not deprive defend
ants of benefit of alleged dealings with pro
posed third parties as a defence to plaintiffs' 
action, and if defence should he successful 
there would be no occasion f r seeking relief 
over.—Semble, that even if leave to nopesi 
were granted, it would not be on technical 
grounds, but only on construction of Rule.
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Windsor Fair firound» rf driving Park Asso- 
riatton v Highland Fork ('tub ‘JO C. L. T. 
104. 11» P It 130.

Leave to appeal — Trilling amount — 
Question of fart—End to litigation.] —Motto» 
by plaintiff for leave to appeal from order of 
Divisional Court, B O- W. It 29S, reversing 
uilgim-nt of Anglin, J., 4 <». W. I! 121. 
**ave to appeal refused, judgment being f"r 

$75 only, and could not be Increased even 
were proposed appeal successful. Question 
was whether there were special reasons for 
treating the case ns exceptional and allowing' 
a further a porn I : 4 Edw. VII. <• 11 s. 7*1 
(It (gt. tlipsham v. Orillia, 5 O. W. It 
780. V O. I,. R 718.

Leave to appeal Trifling amount in
volved. I Unimportant question*—Jurisdic
tion of drainage referee. Hurle v. Tilburg 
Sorth i 11MMI». 8 O. W. R. M2.

New evidence on appeal. I Where the 
order of a Court upon au appeal has not been 
issued, the appeal w still pending and within 
the control of the Court, and the Court 
is at liberiy, of its own motion or on ap
plication, to recall the opinion which has 
been pronounced, and, on a proper case, 
to admit further evidence for the purpose of 
the appeal, under Con. Rule 41)8. The rule 
which governs the admission of new • lenoi 
upon appeal Is fenced round with strict limi
tations. There must be no remissness in 
adducing all possible evidence at the trial : 
the new evidence must be practically conclu
sive ; merely corroborative evidence, evi-

. .; tlnel oi'Ii. evidente ob
tained under suspicious circumstances, or 
evidence which might merely enable an op 
ponent's witness to be cross-examined mor- 
effectively, will not do; a- n rule, the evi
dence must be of some fact or document 
essential to the case, of the existence or 
authenticity of which there is no reasonable 
doubt, or no room for serious dispute. After 
an order had been pronounced by a Divisional 
Court reversing the judgment in the plain
tiff's favour of an Official Referee in nn 
action to enforce a mechanic’s lien, but be
fore the order had issued, the plaintiff ap
plied for leave to adduce fresh evidence to 
show that, by a mistake of his bookkeeper, 
certain items in respect of materials fur 
nlshed had been charged as extras, whereas 
in fact the materials had been furnished un 
der the contract. The Divisional Court nl-
lowed tl..... vldence n- be gix. n. and, although
it had always been in the possession of the 
plaintiff, there being no suspicion of had

nounced, and substituted an order affirming 
the judgment of the Referee—the evidence 
being conclusive upon the question involved 
in the appeal :—Held, that the discretion of 
the Court was properly exercised Order of 
a Divisional Court. 14 O. W. R. 380. 10 
O. I,. R. 428, affirmed. Uathbone v. Michael 
(1910», 13 O W. It <130. 9f> o L R. 808.

No special ground tor treating case 
as exceptional — () itario Rub 60S.] — 
Master refused on motion for judgment under 
above rule roll an adjournment to
cross-examine plaintiff’s manager on his affi
davit unless defendants filed an affidavit 
shewing a defence on merits, which they de

clined to do. Appeals to a Judge in 
Chambers and a Divisional Court were dis
missed. As there were no exceptional cir
cumstances, leave to appeal to Court <-f Ap
peal. refused. Dixon v. Hubbard, 13 O. W 
It 020.

No special reasons. I — Application 
founded on two affidavits was made on behalf 
of garnishees to Master to set aside an attach
ing order. II<* directed cross-examination of 
the affiants. From this order garnishees ap
pealed unsuccessfully to a Judge in Chambers, 
a Divisional « ' -uri. and now sought leavi 
from a Judge of Court of A open I to app-.il 
under k. 7*; ig • of Judicature Act. I.eave 
refused Hank of Sorti Scotia v. Booth. 13 
O. W. It. 209.— The Court of Appeal also 
refused to entertain n motion for same leave 
on same material, as applicants had ex
hausted their right by applying to Judge 
in Chambers. Ibid , 13 O. W. It. 294 See 
10 W. L. It. 94, 313.

Order for new trial Stay of execu
tion, i‘rnding appeal from.]—Effect on new■
v. Dawson. 6 O. W. R. 509. 738. 10 O. L 
R. 688.

Order of Divisional Court directing
new trial 1 ppeal rom by di fendante \ 
Increase in amount awarded to idaintiffs■
Cavanagh v. (Jlcndinniug, 10 O. W. R. 475.

Refusal on terms. |—On motion by do- 
fendants for leave to appeal to Court of Ap
peal, from 13 O. W it. 1211, which had 
affirmed, with n variation, judgment at trial. 
1.'*. O. W. R. 269, it appeared that before 
trial defendants had quit business and in
junction granted now being abandoned, the 
motion was refused. Copcland-C hatter son 
v. Itumness Systems ( 1909 •, 14 O. W It. 
128.

Right of appeal - Loan Corporations
Act—Intru vires — Penalty Prohibition — 
f oaviction.)—Appeal by defendants under 
s.-s. 4 of s. 117 of Loan Corp. Act, R. S. O. 
1897. c. 205, from their conviction by I’. M. 
of Toronto of offence of having, acting ns 
agents for preferred Mercantile Co. of Bos
ton (incorporated), entered into a contract 
contrary to the provisions of s. 117 :—Held.
confirming tb..... mviction, that there was no

C i 'I'
70. 4 O W. It. 411, 5 O. W R. 404, 9 O. 
L. R 374

Right of appeal Order of Divisional 
Court a/firming order setting aside third 
party notice.]—Judicature Act. s. 70 ( 1 1 
( f i—Ultimate rights of parties—Future ac
tion for indemnity. Self v. 7’oronfo, 12 O. 
W. R 705

Right of appeal —Surrogate Court roar ]
—Divisional Court—Second appeal. Haynes 
V. Hdmonda. 1 O. W. It. 340.

Security for costs Application to dis
pense with — poverty of applicant—O. . 
Act s. 76, Hub S2ti.] Sec. 70 (cl of O. J 
Act. as enacted hv 4 Edw. VII. c. 11. s. 2 
(0.1—Con. Rule 820 being to same effect— 
provides that, subject to Rules of Court, on
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appeal from Divisional Court.......................
security, unless otherwise ordered by Court 
of Appeal, shall be given for costa of^ ap
peal. In action for damages under Fatal 
Injuries Act, the trial Judge, being of opin
ion that there was no evidence to submit 
to jury, dismissed action; but directed the 
jury to assess the damages I which they did 
at $3.fit 101 in caae it should !*• held on ap
peal that there was auch evidence; and on 
appeal to Divisional Court trial Judge's tind- 
ing was affirmed. — An application to a 
Judge of Court of Appeal. <-n ground of 
alleged poverty of appellant, to dispense with 
or reduce amount of security for costs of 
appeal to Court of Appeal, was, in the cir
cumstances. refused. 11’Aifcman v Hamilton 
Steel d Iron Co., 10 O. L. It. 257.

Security on appeal from order for 
new trial -Stay of trial—Rule H27—Re mu
ral of stay. 1—New trial having been ordered 
by Divisional Court, plaintiff gave notice of 
trial, hut defendants appealed to Court of 
Appeal from order directing new trial, and 
gave security required by Con. ltule 820, 
which was duly allowed :—Held, the order 
for new trial was a " judgment or order ap
peals! from,-' within meaning of Con. Rule 
827 (1 ». and. security for appeal having been 
allowed, the execution thereof, by proceeding 
on a new trial or otherwise, was stayed pend
ing appeal, by force of that Rule, such judg
ment or order not being an accepted case 
mentioned in the Rule. Rule is not con
fined to judgment or order directing payment 
of money, but extends generally to all ap
pealable judgments or orders which are to 
he " executed " by proceedings to In» taken 
thereunder <-r in consequence thereof.— In a 
proper case stay may be removed and |*»r- 
mlsaion given to proceed to trial notwith
standing appeal; but as general rule such 
permission ought not to be granted : and in 
this case refused, ('plaid V. Haieson. 10 O.
L. R. 083. 0 U. XV. R. 738.

Stay of execution removed. ! —Plaintiff 
obtained judgment and defendants appealed 
to Court of Appeal except as to $8.»7.58. Stay 
of execution was removed ns to that sum.

; l n w It. 1

Stay of proceedings—.SVrarify.]—Trial 
Judge dismissed action and directed discharge 
of a registered caution. Plaintiffs appeal to 
Divisional Court was dismissed, and be gave 
required security on apnea I to Court of Ap
peal. Stay of proceedings granted pending 
appeal which to be brought on at next sit
tings of the Court. Thompson v. Skill, 12 
O. XV. R. 1170.

Stay of proceedings Terms Security.) 
—Appeal from judgment dismissing action 
ami directing cancellation of registered cau
tion— Prosecution of appeal—Continuance of 
caution pending appeal. Thompson v. Skill, 
12 O. XV. R. 1170.

Terms—On a motion for leave to appeal 
to Court of Appeal from 14 O. XX’. R. 220, 
reversing judgment at trial. 13 O. XV. R. 
fi00. special relief from printing appeal case 
and giving usual security refused. Leave 
granted on usual terms of giving security and 
printing. Conic v. Come (1906), 14 O. XV. 
R. Ô75.

ii. From Single Judge.

Amount involved less then $l.OOO.I
Mat er In « »nti .ven j in present appeal be

ing less than 81000, no title to real estate or 
interest therein being in dispute, nor any
ueation of future rights lo-ing involved in the
evision, the only question being whether 

plaintiff was entitled to be paid a share of 
bounty on oil gained by defendants, and thie 
Indng purely a pecuniary demand depending 
upon the proper construction of the lease 
and the Bounty Act- leave to appeal direct 
to Court of Appeal refused. Smith v. Engle- 
Held, 13 O. XV. It. 382.

Bond — Form— lircgularity.)—Obligees 
—Motion to set aside Costa. Re Strathy 
Wire Fence Co., 2 O XV. K. 834. 1031. see 
3 O. W. R. 88U.

Conditional allowance of—Reduction
of damages — Flection—Further appeal.]— 
After plaintiff's damages had been nesesaed 
by jury, trial Judge dismissed action. Plain
tiff appealed, and Court of Appeal ordered 
that, if plaintiff elected to reduce damages 
assessed by jury apr»eal should be allowed 
wi h coats, and judgment entered for plain
tiff for reduced amount with coats, or other
wise that there should be a new trial:— 
Held, that plaintiff was entitled to have a 
clause inserted in order of Court protecting 
plaintiff In event of appeal by defendant to 
Supreme Court of Can. against her election 
to reduce damages. Fahey v. Jrphcott, 21 
C. L. T. 519, 2 O. L. R 368.

Consolidation of two appeals—Direc
tions for printing. Rready v. Grand Trunk 
Rtr. Co.. Hughes v Grand Trunk Rw. Co.,
2 O. XV. R. 1186.

Delay in setting down Retention of
time. | Waiver of right of appeal—Proceed
ing In Master's office—Consent. Houlton v. 
Routt on, 2 O. XV. R 884. 5 O. XV. R. 177.

Dispensing with copies of evidence
for use of Judges Hamilton v. Kramer-
Iruin Rock Asphalt t( Cement Raving Co.,
1 O. XV. It. 111. 2 O. XV. It 25. 3 O. XV. R.
343. 347.

Effect of allowing — Ron-appealing
party Costs. |—Action to restrain township 
and a contractor from constructing a drain 
authorized by township by-law. Judgment 
of II. C. J granted injunction against and 
ordered costs to be paid by both defendants, 
and ordered corporation to indemnify con
tractor if he paid them. Corporation appealed 
to Court of Appeal, making contractor a re
spondent ; the latter appeared at the hearing 
of appeal, hut did not himself appeal. Ap
peal was allowed with coats :—Held, that the 
result of allowing corporation's appeal was 
that the action should be dismissed as against 
both defendants, hut contractor should have 
no costs of appeal. Semble, that he should 
have bis costs below against plaintiff Chal- 
loner v. Loho, 21 C. L. T. 201. 1 O. L. R

Extension of time for—Application to
opposite solintor — Unreasonable refusal — 
Costs. 1—Rules 790 and 801. prescribing time 
for filing and serving notice of appeal and
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nerving apix'iiI raw. niable apin-llant, when 
ever necessary, to obtain further time from 
Court or a Judge- mid that being so. the 
solicitor requiring further time should, in 
general, before applying to Court, apply to 
solicitor for respondent, explaining occasion 
for it, and latter ought. In every proper raw. 
to grant the request : any other course of 
conduct only occasions unnecessary and tile- 
inns costs. And where application for an 
extension was made to solicitor, and, in opin
ion of Judge who heard a motion to extend 
the time, unreasonably refused, an order was 
made extending time and staying execution, 
without costs to respondent Bodine v.
//ore. 21 C. L. T. 184, 1 O. I* II. 2»*.

Extension of time \ppliralion to op- 
posit.- soli i-i I or—t’nrrasonablt terme—Coat».] 
—Where respondent** solicitor refused, except 
upon more stringent tenus than the Court 
would impose, to extend time for delivery by 
appellant of draft appeal case aid reaaone 
of appeal, ami appellant, declining to accept 
terms, moved before n Judge of Court of Ap
peal and obtained order extending time, cost* 
of motion were made costs to appellant in 
ap|iraI. Meiiuira v. Corry, 21 C !.. T. 333. 
I O. I B. 890

Extension of time — Inches—Security. 
Broun v. Mcllregor, 1 O. W. R. 308.

Increased security for costs—Excep
tional circumstance». McLivd v. Lairsoi, 7 
u w t tm.

Leave to appeal Amount involved.]— 
Reason* for granting leave Form "f i rder 
—Recital. Matkeuion v. Beatty; (19001, 8 

O. W. R. Htat.
Leave to appeal -Voue tried with jury.] 

—On application under s. 70 (ai of 4 Edw. 
VII. c. 11 (O.l for leave to anpeal to Court 
of Appeal direct from trial Judge and jury 
in a case of sufficient importance and diffi
culty, in addition to amount of judgment 
($2,0001, to justify an appeal. It was ob
jected that the section did not apply to the 
case of a trial with a jury, hut only to trials 
by a Judge without a jury .—Held, that the 
plain object of the section was to avoid n 
double appeal; that It should receive a liberal 
conet ruction ; and that the judgment at or 
following upon the trial, where the issues of 
fact are tried by a jury is the “judgment, 
order, or decision** of the Judge within the 
meaning of the section ; and leave to appeal 
was granted. Handall v. Ottawa Hier trio 
Co 24 C !.. T 304 M O. !.. R. 701. 3 O.
w. :i. ;in, 1022. 4 o. w. it. 240. 2»».
(1 O. W. k. 913.

Leave to appeal--Court of Appeal.] — 
Motion by defendant for leave to appeal 
direct to Court of Appeal from judgment at 
trial, passing over Divisional Court. Leave 
to appeal grnntcd, question involved being a 
mixed question of law ami fact and one in 
which an appeal to Supreme Court of Can
ada would lie. Motions Hank v. Stearns, 5
O W R 47». « O. W R. 667. 10 O. L. R.
95.

Leave to appeal Extension of lime.] 
—Mistake of solicitor. Hamilton v. Hamil
ton. ( 1 rimshy tf Beamtville Etr. Co. (190(1), 
8 O. W. R. (KH)

Leave to appeal. | -Final judgment - 
Reference as t<> damage*. Playfair v. Turner. 
7 U. W R 744.

Leave to appeal.] Grounds. Cumula 
Carriage Co. v. Lee, 6 O. W. R. 80, 6 O. XX*. 
U. (133.

Leave to appeal.] Ignorantt of <hange 
in loir.)—Consent—Acquiescence. Burr v. 
Hamilton. 4 O. XV. R. 290

Leave to appeal—-Jurisdiction- Amount 
in controensy—4 Edtc. I//. c. //, s. 7Ha 
(O.)j— At time of commencement of action 
to declare void two mortgage* given to secure 
the xauie debt, the amount of the debt ex
ceeded $1,000. Vpon application by plain
tiff for leave to appeal direct to Court of 
Appeal from judgment pronounced at trial, 
it was contended by defendant that pending 
the litigation moneys had been realized by 
him which reduced claim below $1.<»ni, but 
this was disputed by plaintiff -Held. that 
proper conclusion was that the matter In 
controversy iu appeal exceeded the sum or 
value of $1,000 * elusive of cost*, and there
fore there was jurisdiction under I Edw. 
VII. c. 11, s. Ttio (O.), to make the 
order a«ked for. Wadr v. Elliott. 10 O 
W. R. 277, 14 O. I* K «37.

Leave to appeal Order of Judge quash
ing municipal by-law.]—Judicature Act. s. 
7($n--Grounds fur granting leave. H< Sin
clair and Owen Sound (190fii, 8 O. XV. It. 
299

Leave to appeal -Order of Judge refut
ing prohibition | — No appeal to Supreme 
Court of Canada. Hr Saltfteet, 11 O. XX*. It. 
379.

Leave to appeal — Order of Judge of 
High Court on appeal from report.} 
Grounds. O’I.eary \. Perkins, f> O. XX*. R.

Leave to appeal Il’indiac up—Contri
butory.]—Amount In controversy—Interest— 
Cost*- Merit* He Wiarton Beet sugar Co., 
hydd's Cate. 5 O. W. It. M2, ($37. ti O. XV 
It. 491, 590.

Leave to rross-appeal nunc pro tnno
—Parties—Costs.]—McDermott v. Ilickling. 
23 C. L. T. 40. 1 O. XV. It. 19, 7t$8.

Motion to quash appeal ot thlrdl 
party against plaintiff—l selees proceed
ing. Oaby v. Toronto. 1 O. XV. It. 440. t$0($, 
035. 711.

Master’s report — 7'iwr. |— Leave to ap
peal—Terms—Costs. Smellir v. 1 Yattun. 2 
O. XV. It 118, 3 O. W R. 478.

Notice of appeal— Extending time ] — 
Under present practice relief will be grunted 
•gainst n slip in practice, such se failure 
to give notice of appeal in time, whenever 
justice of the case requires it, and no in
jury to opposite party which cannot 1*- com
pensated for by costs or otherwise has re
united. In considering what justice requires 
in such n case, regard is to be had to bona 
1ides of applicant ; the delay, whether great 
or trifling, ns affecting question of prejudice 
to opposite party ; and. especially where ap
plication is made after default, whether



95 APPEAL.

appeal appears to be groundless or frivolous. 
XVner.-, therefore, a bona fide intention to 
appeal bad been made out, points raised were 
open to argument, and delay was very abort, 
no sittings of Court having been lost, leave 
to serve notice of appeal was given. Rota 
v. Robertaon. 24 C. L. T. 210, 7 O. L. K 
404. 3 O. W. R. 158, M3.

Removal of stay of execution in 
part. | -Con. Rule S27 (2). Singlehurat v. 
U .7/« 11910), 1 O. W. X. 417.

Reversal of judgment on questions
of fact. /,< irt* v. Ifcmpater. 1 (). W. R.
002.

Right of appeal—Election rate. )—Dis
missal of charges of corrupt practices. He 
Lennox Prorineial Etcetion ; Perry v. Cara 
fallen. 2 U. W. R. 19**; Re South Oxford 
Prueinial Election. Patience V. Sutht'rland. 
1 O. XV. It 786. 2 O. W. R. 190. 0 O. L. R. 
90s.

Right of appeal —Order directing nrir 
trial. | — Second trial taking place la-fore ap
peal heard Abandonment- Quashing. Webb 
v. t’anadian (icncral Eleetrit t'o., 2 O. W. R. 
322. 803, 1113, O. W. It. 8Tk1.

Right of appeal Order of Judge re
moving stay of cxei •ition — l)iteration — 
tirounda for removal.]—Appeal lies to Court 
of Appeal from -mler of a Judge thereof, 
in Clumbers, under Rule «27. directing the 
execution of judgment appealed from shall 
not he Stayed pending appeal. Such order 
is not a purely discretionary one : a proper 
ca-«e must be made out for allow ing rescin
dent to enforce what has not yet become a 
final judgment, the appeal being a step in 
the cause. A Judge in Chambers having 
ordered the removal of the stay, his order 
was reversed by the Court, where appeal 
appeared to be prosecuted in good faith and 
on substantial grounds, and effect of an ex
ecution would practically be i-> does up up* 
pellnnt's business, Centaur Cycle Co. v.
//•//. 22 C. L. T. 253. 24 C. L. T 209. 1 O. 
W It 229. 377. 4**1. 039. 2 O. W. R. 1025. 
3 <*. W. It 255, 354. 4 O. L. R. 92. 493. 7 
<». L. It 411.

Right of appeal —Third party—Appeal 
on hit own behalf- Third party procedure - - 
Dira tiona.] — Order under ('on. Rule 213 
gh ni thlid party right to appear at trial 
of action, even thotigh he l>e declared bound 
by judgment, is not equivalent to an order 
giving him leave to defend.—In action where 

u ■ - bad no right t- defend, but 
had obtained leave to appeal in name of 
defendants, of which they bad availed them
selves:—Held, that an appeal in their own 
name was not competent, tlaby v. Toros to.
I (). W. It. *135, eonsidered and distinguished. 
lhaeronto Iron Co. v. Hathbun Co. ( 190*1),
II O. L R. 433. 7 O. W. R 102.

Security for costs of appeal -,/oinI 
appeal—Security furniahed by one party— 
Payment into Court—Abandonment-Motion 
for payment out Cotta BtLof loeroooei 
tecurity.]—Two defendants appealed to Court 
of Appeal from a judgment of High Court : 
notice of appeal was a joint one ; and $200 
was paid into Couit, as security for the

respondents1 (plaintiffs') costs of appeal, by 
one appellant, hut in name of both and for 
joint benefit .--Held, that appellant w ho had 
paid the money in was not entitled, upon 
abandoning hi* appeal, to have the money 
paid out to him. the other appellant desiring 
and intending : » avail himself of the deposit 
and to proeei-d with appeal. First appel
lant's motion for payment out being dismissed 
with costs to other appellant, and it ap
pearing that by judgment appealed against 
the first appellant was entitled to lie In
demnified by other against all amounts pay
able by first under the judgment, and to re
cover from other any a mount so paid and 
his costs of action, Ac. Held, that the 
costs of motion should he set off against 
anything first appellant might already hove 
paid, or might ultimately have to pay, un
der provisions of judgment referred to. as 
i be result of appeal.- Held, under circum
stance* of the case, that appeal would he 
more expensive than usual, and that the 
security should be increased to $4*N>. but 
that. ,.pon the true construction of Rule 
830, s. «s. 1, 4, 8. where security is given 
by payment into Court, it cannot lie in 
«■reased to more than $100. Centaur Cyelt 
t'o. v Hill. 22 C. !.. T. 253. 24 C. !.. T. 

2* t9. 1 O. W It 229. 377. 401. 039. 2 O. 
XV. It. 1025. 3 O. W It 255. 354. 4 O L. 
R. 92. 493, 7 O. !.. It 111.

Security on appeal—Money paid into 
Court—Payment out after purpnn> nnaieerrd 
—Further appeal.]—A party who has paid 
money into Court ns security upon his appeal 
to Court of Appeal is entitled, after his ap
peal has been allowed with costs, to take 
the money out. although his opponent is pro- 
seeuting a further appeal to Supreme Court 
of Canada or to Privy Council. Xn appeal 
to Court of Appeal is a step in the cause, 
but a further appeal is not so. Centaur Cyelt 
Co. v. Hill. 22 C. L. T. 253. 24 C. L. T. 201*. 
1 O. W. R. 229. 377. 4**1 (139. 2 O XV. R. 
1025. 3 O. XV. R. 255. 354. 4 O. L It 92. 
493, 7 O. L. It 411.

Settling appeal case — Evidenee on rari- 
oua i»«uc«.|—Construction of contract—Lim
ited appeal City of Hamilton v. Kramer 
Iru-in Hoik Aaphalt, ete., Co.. 1 O. W. R
111. 2 O XV. It. 25. 3 O. XV R. 343. 347

Settlement of book — Appointment
Oeus.1—Having regard to Rules 798 et an/.. 
relating to appeals to Court of Appeal, the 
burden of procuring from “ Court appealed 
from, or a Judge thereof" ( Rule 798*. an 
appointment to settle appeal case or book, 
the parties being unable to agree, in upon 
appellant. Rule 8**1 (3) enables the respond
ent to move in the matter, if so dls|>o*ed ; 
hut it i* appellant's dut) enter « n*.- with 
registrar and set down apjieal for argument ; 
this he cannot regularly do without de|iosit- 
ing appeal Imoks l Rule 812) : and before 
they are deposited they must be settled. Oat 
man v. Miehigan Central Rw. Co.. 21 C. !.. 
T. 334. 1 O. L R. *53*1.

Special grounds Leave to appeal to 
Court of Apptal rtfuatd | — No special 
grounds shewn for treating this case as rx-
ceptloni! Ref/ooé \ Nor, Rio, Co., 13 
O. XV. It 378; See 12 O XV It. 1270. 18 « 
L. It. 610. 9 Can. Ry. Cas 39.
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Stay of action by statute--No order 
made—.Vo final judgment. | Leave to appeal 
from 13 O. XV. R. 114H refused, there being 
no " linal judgment " yet front which an ap
peal to Supreme Court would lie. Smith v. 
London (19091, 14 O. XV. R 148; action 
stayed by legislative authority ( 11)01)), 14 O. 
W. R. 1248, 1 <1. W. N. 280. Se.- Heard- 
more v. Toronto (1909). 14 O. XV. It. 1202. 
1 O. XV. V 278

Stay of execution Removal—Rule 1*27 
(2»—Abaence oj iprtial circumatancea.] — 
Motion for order to remove stay of execu
tion under Ont. Rule 827 (2) consequent
upon defendant having given security for 
costs of his appeal to Court of Appeal re
fused. there being no precedent for such an

Hutto,n, 13 O. XV. K. «17.
Stay of execution of Injunction —

Diaobtdietoe of injunetion — Contempt of 
Court—Stay upon terma -Con. Rule 827 111
tdj.J Rule tin*i a party to an action guilty
of contempt can take no step, is subject to 
several exceptions, and one of these is that 
the party is entitled to prosecute an appeal 
from the order or judgment which it i al
leged lie has been guilty of disobeying.—Vpon 
application by defendants to a Judge of 
Court of Appeal, under Con. Rule 827 (1) 
(di, for an order staying execution of in
junction awarded by the High Court, |lend
ing nn appeal from that judgment to Court 
of Appeal, where it is ajleged that defend
ants are in contempt for disobedience of the 
judgment, but they have not been so adjudged, 
the Judge will not determine whether a con
tempt has been committed.-- -XVhere defendants 
were appealing in good faith, execution of 
injunction was stayed, upon terms, pending 
disposition of appeal. Copt land Chatttraon 
Co. v. Huaineaa Systrma Ltd., 9 O- XV. R.no mu i i: nr

Stay of execution of Judgment for 
partition pending appeal Security.] — 
Motion to remove stay. Monro v. Toronto 
Rw Co.. 1 O XV R. 2T». 31 «. 813. 2 O. W. 
It. 207. 3 O. W. R. 14. 299. 4 O. XV It. 392.

Stay of execution pending appeal.) —
Continuance of injunction dissolved by judg
ment appealed from. A'leva V. Dominion 
Coat nnd Apron Supply Co., 2 O. W. It. 
841 087 8 0 w it 067, •; O W R

Stay of proceedings — " Further pro-
ceedintja " Motion for injunt tion—Con. Rule 
H29.\—In an action for a declaration that a 
partnership existed nnd for dissolution and 
account, in which judgment was obtained by 
plaintiff, and in which an ap|>enl to Court 
of Appeal was pending, the usual security 
therefor having been given :—Held, that an 
application t>> a High Court Judge h r In
junction to restrain defendant from dealing 
with parti ye was •• a further pro
ceeding ■ ■ other than the issue of the
judgment or order and taxation of costs 
thereunder." under Con. Rule 829. which a 
High Court Judge eould not entertain. Km- 
hrre v MrCurdy (No. 1), 9 O. XV R. Ml, 
14 O L. R. 284

Stay of proceedings Removal—Secur
ity for eoita—Ont. Rulra 8M, 8?7.)—Vpon 
an appeal to Court of Appeal, upon security

for costs being allowed, in general the pro
ceedings ought to bo stayed ; but if it is made 
to appear in any case that respondent may 
suffer injustice by his execution being stayed,■
which may be just to both parties ; Rules 826, 
827. Plaintiff recovered a judgment against 
defendants, a In-nevolent society incorporated 

ontry, bat bn ing members in 
Ontario who paid dues and assessments, which 
were transmitted abroad. Defendants ap
pealed from the judgment to Court of Appeal, 
and gave security for costs. Vpon an appli
cation by plaintiff under Rub* 827 to remove 
the stay of proceedings it was admitted by 
defendants that they had no assets in Ontario, 
but they said that they were advised that 
they had good grounds for appeal, and if it 
should fail, that plaintiff’s claim would be 
paid ; nnd this w as not contradicted ;—Held, 
that the dues and assessments of members in 
Ontario, being voluntary payments, could not 
be reached by a receiver or by ntlaehment ; 
and there was no prejudice or injustice that

be already hud security for costs, and the 
delay would be tompensated by interest on the 
judgment, if the appeal should be unsuccess
ful. Iljjj'i v. Dominion Cold Storage f'o.
(1897), 17 V It. 'sir*, distinguished. U’inte
rn ute v. Ilrothvrhood of Railway Trainmen,
19 V It «

Suspension of Injunction pending ap
peal. |— Taylor v. Totenahip of Colling wood,
3 O. XV It 3«8, KB, H O. XV. R 201.

Time I,ate entry—Réfutai of conaent— 
Confirmation — Rtapontihility for delay — 
Coat a.]—Defendants on 19th May gave notice 
of appeal to Court of Appeal from judgment 
delivered on 22nd April, and gave security on 
22nd May Reasons for appeal were not 
served till 10th Sept . and reasons against
ippt:tl not till 13tli ilet Thi n<xt alt Inge 
of Court of Appeal was set for 10th Nov. 
The appeal case was not prepared in time 
to mfer case on 6tb Nov., and plaintiff’s 
solicitor refused to consent to its being en
tered on 10th for sittings beginning on that 
day. The case was entered without consent 
on 17th Nov, and a motion was made to 
confirm entry :—Held, that plaintiff’s solici
tor should have consented to proposed entry 
on 10th Nov . and the subsequent entry 
should be confirmed ; and, as both parties 
were nearly equally blameable for delay, 
there should be no costs. McLaughlin v. 
Mayhew, 23 C. L. T 42. 5 O. L. R. 114, 
1 O. XV. R. 808, 2 O. XV. R. 19. 1X90.
III. From Ontario Railway and Municipal

Amount Involved. 1 — In determining 
whether an appeal w ill lie to the Court of 
Appeal, from the decision of the Ontario Rail
way and Municipal Board, in respect to ap
peals re assessments, it is the amount 
of the assessment mad** by the assessor that 
must govern, not the amount to which the 
Board may have reduced the assessment. 
Coniaga* Mines V. Cobalt (1010). 15 O. XV. 
R. 258.

Leave to appeal from decision of 
Ontario Railway and Municipal Board
—<Jucationa of fact.]—Certificate of Board. 
Re \iagara Falla and Niagara Falla Sua- 
penaion Bridge Co., 9 O. XV. R. 805.



99 APPEAL 100

iv. From County Court.

Order for set-off of costs Finality—
Appral.]—Au order of a County Court Judge 
to set off defendant's costs incurred In the 
County Court in excess of such costs as would 
have been incurred in a Division Court 
against the coats of plaintiff is in its nature 
final, and therefore appealable under s. 62 of 
Countv Courts Act. R. S. O, c. 66 Habcock
v. Stand,eh. 19 P R. 196. 20 C L. T. 329.

Right of appeal—Practice on appral 
Companict—Ontario ll'indinp-w/) Art—Final 
Or Jit. )—Section 27 of Ont. Joint Stock 
Cos. Winding up Art, R 8 O. 1897. c 222. 
contains the code of proceedings on appeal 
from any order or decision of the Court 
under that Act, no provision being made in 
Con. Rules or elsewhere. There is no pro
vision that reasons for and against appeal 
are required, or delivery or settlement of 

roposed case. The practice when the case 
as come before a single Judge has been to 

send up original papers and have appeal 
heard upon them. Semble, that an order of 
a Co. Ct. Judge rescinding an order pre
viously made by him under s 41 of above 
Act for dissolution of a company, is a final 
order, and therefore appealable. In re Equit
able Saving», Loan and Huilding Autona
tion. 22 C L. T 386. 4 O. L. R 479. t\ O. 
L. R. 21 i. 1 U. W. It. 671. 2 O. W. R. 3tftL

v. From Matter'» Ordert.

Notice of appeal -Time—Pronouncing
or i ntry of judgment.] — Judgment in a 
methanies' lien action, tried by local Master, 
was signed 12th March, but dated 24th Feb., 
being the day on which Master had signed 
a memorandum of his findings, a copy of 
which he on same day sent by mail to solici
tors for each of the parties. Memorandum 
contained no reference to costs of action, 
but they were disposed of by judgment as 
signed. There was no arrangement between 
solicitors and Master, that his findings were 
to he >.rnt by mail :—Held, that the month 
within which notice of intention to appeal 
from the judgment must, by Rule 799. be 
given, ran from signing of judgment on 12th 
March Wallace v Hath. 24 C L. T 288. 
7 O I* R. 642. 3 O. W. R. 42t’,.

Security on appeal Extrneion of time 
for aUouanx and getting down appeal— 
Delay —Merit».] — After judgment was given 
declaring plaintiff entitled to value of cer
tain Isinds, which defendant a had failed to 
deliver over, such value to be determined by 
a reference to local Master, and after a long 
interval, without anything having been done 
under reference, it was transferred to Master 
in Ordinary, and, after finding of Master, 
and appeals and crosa-appeals therefrom. 
plainti.1 for first time claimed interest on 
such value from date of breach, and moved 
to have the judgment amended so as to in
clude such interest. Motion refused, where
upon plaintiff gave notice of appeal to Court 
of Appeal, but did not furnish necessary 
security until after time for appealing had 
elapsed :—Held, that, in the circumstances, 
the time for allowance of security and set
ting down of appeal should not be extended. 
Hay v. Fort Arthur, Duluth and Weitern 
Hw. Co., Hay v Middleton. 24 C. I* T.

834. 7 O I. R 737. 2 O. W. R. 346. 3 O. 
W. R. 1H0. 724.

Time — Crott-appeal—Oat. Hule 769.] — 
According to the true meaning of Rule 7(19. 
each party is precluded from appealing against 
the report or certificate of a Master unless 
be serves his notice of appeal within 14 days 
mentioned in the Rule ; nud notice of api>eal 
given in proper time by one party does not 
prevent the report from becoming absolute as 
regards another party. A'tcuort v. Ferguton. 
19 V R. 21.

vi. From Drainage Referee.
Extending time tor—Excute for delay ]

—Importance <>f case—Costs—Objectionable 
affidavit Kirby v. Townthip of Helve, 7 O- 
W R. 864.

Report of Drainage Referee. Fee
Ad'laidi if Warwick v. Metcalfe, 20 C. L. 
T. 63, 27 A R. 92.

vil. From Magiatratre.

Constitutional lew—VwRce of the peace
—Stated cane \—A case can be stated by a 
J. V. under R. 8. O. c. 91, s. 6. for the 
-.pinion <>f the Court of Appeal, only when 
the constitutional validity of the statute in 
queation Is involved, and not when the devi- 
'ion depends merely upon whether the sta
tute is or is not applicable to defendants :— 
Held, that appeal would not He from decision 
of the r. M. of Toronto that the Toronto 
Rw. Co. were »*ound by n city by-law passed 
under authority of Municipal Act, directing 
them to put vestibules on their cars, the com
pany contending the by-law and Municipal 
Act did not apply because their lino crossed 
lines ..f Dominion railways, thus making 
iheir undertaking a work for the general 
advantage of Canada and subject only to 
Dominion regulations. H. v Toronto Rw. 
Co.. 19 C. L. T. 396» 96 A. R. 491.

Jurisdiction. I -Court of Appeal for On
tario has no jurisdiction to hear an appeal 
upon a case stated by a magistrate from a 
summary conviction under Ont. Summary 
Convictions Act, for an offence against a pro
vincial statute. Vnder Part XV. of the Crim
inal (>>de, a case may be stated for the opin
ion of “the Court," hut in Ontario "the 
Court" means the High Court of Justice, 
es 2 (36a), 706 (b). H. v. Henry (1910), 
16 O. W R. «21. 20 O. L R 494

13. Ontario — Appkai. to Ditirional 
Cover or High Court. 

i. From Single Judge, 101. 
il. From Judge in Chambir», 102.

Hi. From County Court», 100.
Iv. From Division Court», 107.
v. From Dietrict Court», 109.

vi. From Surrogate Court», 109. 
vil. From Matter»' Ordir», 109. 

rill. From Magistrate», 109,

lx. From Drainage Refine», 109.
(No coses.)

x. From Taxing Officer», 110.
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1. From Single Judge.

Abandonment — Rrinttatement—Leave 
to appeal ] — The defendants, after sotting 
down an appeal f«-r hearing hv a Divisional 
Court, served notice abandoning it. and the 
rase was struck out of the list. They after
wards moved to have it restored to the list 
—Held, that if the motion could be treated 
as one for leave to appeal, not withstand 
ing the lapse of time, it would be in
cumbent upon the applicants to shew tlyit 
prima facie the judgment below was wrong ; 
and there being no error apparent on the 
face of the judgment, and no specific error 
having been pointed out. such an applies 
lion must be refused.—But. tcmble, the mo
tion could not be so treated.—The judgment 
below found that the defendants were tres
passers and directed a reference as to dam
ages When the appeal was abandoned the 
defendants thought the claim of the plain
tiffs would he much smaller than it sub
sequently appeared to be; and on learning 
the size of the claim, the defendants wished 
to renew their appeal Held, no ground for 
interfering —The defendants had not made 
out any case shewing that any injustice was 
likely to arise if they were not allowed to 
appeal, or that they were only asking for 
what was just. Union Hank \. Rtdrau Lum
ber Co.. 20 C. L T. 90. 19 P IV 10(1

Appeal from order of Judge la 
Court dismissing appeal from school
•ward —Right of appeal. | Application to

its—Solicitor's slip. He Ilrr»>a School Sec
tion (No. J), 12 O. W. It. 417.

Conviction— Leave refused to appeal from 
order refusing to quash conviction of defend
ant under Liquor License Art, 14 () W. R.

■ n T.'î'.t of the Code applies )<• con
victions in matters within jurisdiction of 
Ont K. T. Reid (1909), 14 O. W. U. 183.

Dismissal of action Non-payment of 
costs at appointed time Time for payment 
extended—Jurisdiction of Divisional Court. 
struti \. Tarant t ( «struct! v Vo..
R 289, 1 O W N. 877. 1000, 2 O. W N. 172

Extension of time for Delay—Merits. 
Mitchell v. 8 girt iter, 0 (). W. R. (11.%. 803.

From ruling of Master In Ordinary
—Forum.] — Weekly Court or Divisional 
Court Matter of practice. Monro \. Toronto 
Rw. Co., 1 O. W. It. 2%. .HU. 813. 2 O. W. It. 
207. 3 O. W. It. 14. 299. 4 O- W. It. 392.

Leave to appeal- Refusal of leave to
proceed In action against company in liqui
dation. Re Pakenham Pork Packing Co.. »1 
O. L It. 882. 2 O W R 951. 083 4 O W. 
R. 22.

Motion to quash appeal -Acquisition 
of landt at tax tale—Sale bg tender—Reso- 
lotion of rouniil to accept lower tender— 
Action bg higher tenderer to rettrain tale— 
Insufficient reatont for accepting lower 
tender. ]—Motion to quash appeal by defend
ant corporation to Divisional Court from 
the judgment of Magee, J., upon action to 
restrain defendants from proceeding with a 
■ale to defendant Caldwell of certain lots 
acquired by corporation under Assessment

Act in satisfaction of arrears of taxes. 
Action was dismissed by Street, J., and 
plaintiff appealed to Divisional Court, which 
held (50 W. R 310). that plaintiff was 
entitled to succeed, unless defendant cor
poration could prove at a further trial good 
reasons which induced them to sell to de- 

Iwell ;
elected to have a further trial, and it took 
place before Magee. J.—Held, plaintiff not. 
entitled to have his offer accepted nor to 
prevent itirporaf ion from selling for less 
than amount of hia offer, but he was entitled 
to an injunction to restrain them from clos
ing the sale to Caldwell on basis onlv of 
the action of the special committee or of the 
council, (1 O. W. R. 1. Motion to quash 
above apical, held, that the mere payment 
of money as directed hy a judgment is not 
a imr to an appeal from that judgment by 
party making «itch payment. ( reference to 
ritn t \ Palmer, I _• P R 808), end if the 
existing injunction was removed and appel
lants were declared to he at liberty to carry 
out the sal-, there was nothing to support 
the contention that defendant Caldwell could 
not purchase the lands in question ; a No that 
there was nothing to prevent his co-defend
ants from taking «tri» hy appeal to relieve 
the:i>e!ve* from an onerous judgment which 
they allege to have been pronounced in error. 
Phillip» v. Belleville, fl O. W R. 129, 10 O 
L It. 178.

Order of Jndge In Conrt—Motion to
quash by-law,] — Appeal from decision of 
Judge in Court refusing to quash n hv law 
lies either to Divisional Court or Court of 
Appeal ; hut appellant must elect his tribunal, 
ami can bave only one appeal. In re Ron 
,f Pant Xutouri 21 C. L. T. 287, 1 O L 
R. 883.

Right of nppeal Leave. |—Judgment ns 
to costa. Ru.<scll v. Eddy, 5 O I* R. 379, 
2 O. W. It 1(14.

Right of appeal—Libel—.9 Fdw. VIL, 
Ont., c. ]'K ». 12, 4-1—Where Master
In Chambers has jurisdiction to entertain an 
application for security for costs, 3 Kdw. 
VII . Ont., r. 4<), s 12. s.-s. 4. does not give 
to either party any greater right of appeal 

i it" application to n local Judge. 
See S C | 19091. 14 O W. R. 017. 098- 
Kelly v Ron (1909), 14 O. W. R. 823. 1 
O W. N. 11(1

Setting down — Christ mat vacation — 
Time of Rules 790 (I). S.il <e>.]—D. C. 
held that the practice of setting down appeals 
in Christmas vacation was well settled and 
not being res inteqru should not lie disturbed. 
Ihslop v. Jos» (1902), 1 O. W. R. 9.

II. From Judge in Chambers.

Conflicting derisions — Reason» to
doubt correctness of iudqment.] — Where 
there are no conflicting decisions in IL C. J. 
for Ont., and there are no good reasons to 
doubt the correctness of a judgment, leave 
to appeal to Divisional Court should not be 

n R Mnson \ Mill» . 1909), 19 0 L 
It 102, 13 O W R 00(1. 7(13. 853. and Re 
Shafer (1907), 10 O. W. R. 409, at p. 412, 
especially referred to. Ryrkman v. Ran
dolph 11909). Il O. W. It. 1013. 1 O W. 
N. 201. 20 O L. R. 1
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Conflicting decisions — Rule 1271 —
Reasons to doubt correct mm# of order—Z)ie- 
( return - Ditcoi vry Postponement—Pre
liminary is#we.] Ivenve refused to appeal
from 14 0. W It 154. where Judge In Cham
bers affirmed Master in Chambers, 14 O. W. 
R i52- Mloir v. Carrie (19010, 14 O. W. 
K 24».

Matter of practice -Increasin i <oats.]—
See Dodge v. NmifA. 21 (’. L. T. 1«2. 1 O. L. 
R. 40; Patentan V. Mail Printing Co., 21 C. 
L. T. 689, 2 O. L. R. 416.

Order striking ont Jnry notice. | —
Motion for leave to appeal from an order 
striking out the jury notice in an action on a 
guarantee .— Held, that there was no good 
reason to doubt the correctness of the order 
as the question was one of equity and should 
be tried by n Judge without n jury. Leave 
to appeal refused Sovereign Hank V. /fonce 
(11*10». 16 O W R. 168.

iii. From County Courts.

Costs only involved Question of prin
ciple.]—See (îrove v. Header. 20 C. L. T. 95.

Final order — Copias.]—An order of a 
County Court Judge discharging defendant 
from nrr«-st under a ca. sa. is not in its 
nature final within meaning of County Courts 
Act. It S. O. c. f*5. s 52. and an appeal docs 
not lie therefrom. Gallagher V. Gallagher, 31 
O. It. 172.

Final order.]—Motion by defendant to 
set aside a judgment for default in County 
Court action as irregular and void, was dis
missed by County Court Judge, who gave the 
defendant leave, on payment of $5. to move 
on merits for leave to defend :—Held, that 
this was a final order and that an appeal lay 
therefrom, (P Donnell v. Guinane, 28 O. It. 
389. distinguished \ night Hr ere try Co. v. 
Orth. 23 C L. T 168. 6 O L. R. 443. 2 O. 
W. It 304

Final order ] —Dismissal of action for 
want of prosecution. Diamond Harrow Co. 
v. Stone, 7 O. W. R. 685.

Interlocutory order. ]—Examination of 
judgment debtor and transferee. Re Gault v. 
Carpi a lei 10 H B «04

Motion for new triaLl—There i* no 
appeal to a Divisional Court from a judgment 
of u County Court on a motion for a new trial 
made to that Court, in an action tried with a 
jury. Hruicn \. Carpenter. 27 O. R. 412, 
followed. Irvine v. Sparks, 20 C. L. T. 115, 
31 O It 60S

New evidence.)—Under Rule 498, High 
Court may entertain an application, in a pro
per cane, to admit new evidence on a County 
Court api>eal. notwithstanding It. 8. O c. 65, 
a. 61. s. s. 3, under which such an application 
must be mad*, before County Court, and this 
although the time for applying for a new 
trial had expired. HutUr v. Jlchhckcn, 21 
C. L. T. 71. 32 O. R. 422.

Order dlsmiaaing appeal from taxa
tion of costa Interlocntory.]—Order made 
by Judge in a County Court action dismissing

an appeal from a ruling as to scale of costs 
upon taxation of plaintiff's costs of au action 
awarded by judgment, ia in its nature inter
locutory ami not final, within the meaning of 
» 62 of County courts Act, R. 8. <). 1897, 
c. 56, and no appeal lies therefrom to Divi
sional Court. Illnkey V. Latham. 43 Ch. D. 
23. followed. Habcoek v. Standish, 19 V. R. 
195. distinguished. In Kruetzigcr V. Hr or, 32 
O. R. 418, the question of the right to appeal 
was not raised ur considered. Leonard v. 
Hurrows, 24 C. L. T. 219, 7 O. L. R 316. 
3 O W. R. 180

Order dismissing motion to commit—
Finality.]- A|>peal by plaintiffs from an order 
of Co. C. Judge dlamisaing a motion by appel
lants to commit defendant for refusing to W 
sworn and examined as u judgment debtor, 
upon ground that a proper foundation had 
not been laid for his examination by a return 
of nulla bona to a fi. fa., or an affidavit stat
ing that such would be the return :—Held, 
that no appeal lay. because order appealed 
against was not in its nature final, but merely 
interlocutory, within meaning of s. 52 of 
County Courts Avt, R. 8 0. c. 55. Nric 
Hamburg Manufacturing Co. v. Harden, 21 
C. L. T 377

Proceedings not certified. | — Held. 
(Meredith, J., dissenting*, that appeal from 
order in a County Court action was not pro
perly before the Court becau?* proceedings 
were not certified. Lucas v. Holliday. 24 C. 
L. T. 365, H U. L. R. 541. 3 O. \V. R. 732.

Right of appeal -Final or interlocutory 
order Order striking out part of ph ailing ] — 
Order of Co. C. Judge purporting to be made 
under Con. Rule 261. striking out part of 
defence ns disclosing no reasonable answer, is 
in its nature final, and appeal from it will lie 
under h. 52 of County Courts Act. It. 8. O. 
1S97. c. 55. Smith v. Traders Hank, 11 O- 
L. It 24. 6 O W R. 748.

Right of appeal from- Jury Order of 
County Court in term County Courts Act, 
s SI.f— Under s. 51 of County Courts Act, 
R. S. O. 1S07 c. 65. where there has been a 
trial by jury for an action in County Court, 
and motion had been made to County Court 
in term for a new trial, and dismissed, no 
appeal lies from the dismissing order to Divi
sional Court ; but, semble, where the findings 
of jury are reversed in term, an appeal lies 
Hooth v. Con Pacific Rw. Co., 8 O. W. R. 
SOU. 13 O. L. R. 91

Right of appeal — Municipal Drainage 
Act County Court Judge — Persona desig 
nuta ] Accounts of engineers and surveyors 
employed by municipalities under Municipal 
Drainage Act. R 8. O- 1897. c. 22*5. may be 
audited by County Court Judge under 3 
Kdw. VII. c. 22, s. 4. and no appeal will 
lie to Divisional Court from hi* certificate, 
as it is not an affirmative order that can 
be enforced, there being no direction for 
payment of what the Judge found to be due 
the engineer or surveyor by municipality, 
flute, J. (dissenting*, held, that County 
CVurt Judge acted ns a persona designata. 
from whose decision, as n declaratory judg
ment, an anpeal would lie under s. 2 of said 
Act, spec1 il leave having been given to 
appeal un 1er a. 4. Moore v. March (190!**,
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14 O. W R. 1000. 1 O. W. N 3H. 2TW. 20 
O. L R 07. Mc 13 O. W. R. 0i*2. 14 O. 
W It. 1194.

Right of appeal |— New trial n noved 
for. Smith v. Bloomfield, 2 O. W. 1 -»ol.

Right of appeal! — Nonsuit—Negll 
genu—Evidence for jury—New trial. Canp 
f. \rm,trong fartage and Wanhou*. Co., 
3 O. W. It. 086.

Right of appeal Order refuting to i ary 
minutet of judgment Duty of Judge to certi
fy proceedmft—Set-off of eo»t». J—Onier of 
Co. C. Judge in action in County Court dis
missing an application to vary minutes under 
Con Rule 025 (21 is an interlocutory and not 
a final order ; and no appeal lie* from it to 
High Court. Semble, lier Britton. J., in Cbm., 
that tbe fact that there may lx» no appeal 
from such mi order i» no reason why the 
Judge should not certify papers : question 
whether or not there is an apnenl from such 
an order is for Court appealed to, and such 
certificate should as a rule In- given upon 
request ; the Judge's duty being ministerial 
only.—Semble, also, that the setting off of 
costs ( which was the matter In question on 
motion vary minute# • i- i ■ part of a hat 
is < rdlnarlly understood ns settling minutes 
of judgment. — A motion for a mandamus to 
Judge to certify proceedings was dismissed 
by Britton, J., and the dismissal was af- 

-
nett. 23 C. L. T. 224. « Ü. L. R. 74. 2 O. 
W. It. 184. 418. 513.

Right of appeal — Summarg order for 
ludgment if money not paid into f'ourt— 
Order "in it» nature final"—County Court» 
Act. t. 52-Valid defence» fnronditional 
leave to defend. I—Order made by County 
Court Judge upon application by plaintiffs 
for summary judgment under Rule 003, it I 
lowing defendants to defend upon condition 
of their paying money into Court, and 
directing that, in default of payment into 
Court, plaintiffs be at liberty to sign final 
judgment, i* " in Its nituri final ind nut 
merely interlocutory,'' within meaning of a. 
fi2 of County Courts Act; and an appeal 
therefore lies from such an order to Divi
sional Court. flank of Hinnreota v. Cage

I A. R. 847, f< II a « d Rant
ifunieipalify of Morrit v. I.ondon and Cana
dian L. and A. Co (1991). 1» S. C. R. 
434. following hTnglish decisions, distin
guished. Where ra'id defences are sworn 
to by defendant.1 in answer to a motion for 
summary judgment unconditional leave to 
defend should be granted. Jacob» v. Itoothi
IH»t ...............I W R 10 < i l
It. 2(12, followed. Order of County Court 
Judge of Carleton reversed. Cattle Co. v.
Kouri <10001, 1M O. I* It. 462. 14 O. W.
It 125.

Right of appeal I—Summary trial of in
terpleader issue. Vipond V. Unfiin, 2 O. W.
R 682.

Setting down — Time — Certificate —
Jurudiction. | — Ur hi, that until the Judge 
of a County Court has certified under his 
hand to the proper officer of the High 
Court, as provided by ss 55 and 5(1 of
R. 8. O. c. 55. an appeal cannot he t
down for hearing : McCarron v. Metropoli

tan Life In,. Co.. 10 C. !.. T 230; UiT 
mor V. M'Phail. 16 P. R 151 - -After the 
time limi'ed by the statute fur setting down 
has expired, there is no jurisdiction to h»nr 
the appeal.—If the Judge neglects or refuses 
to certify under the above-mentioned sec
tions in time to enable the appellant to set 
down the npenl within the time limited by 
the statute, his certificate cannot be dis
tended with, nor the time enlarged for grant- 
ng it.—The i-ertificate in time to enable the 

appeal to he set down under these sections 
is a condition precedent to the jurisdiction 
of this Court to hear the appeal, and being 
such cannot be dispensed with, lteekie V.
Mi \nl. 20 C L. T. 73, 31 O It. 444.

Setting down — Time—Copie» of plead
ing».]—At the hearing of an appeal from a 
County Court judgment the plaintiff objected 
that the original pleadings were not certified 
by the Judge of the Court below, but only 
copies of them, and that the appeal was set 
down for too early n date, it having been set 
down for a sitting >i a Divisional Court which 
began less than thirty days after the decision 
complained of ; see s. 57 of the County Courts 
Act, R S. O. c. 55 ; Rules 703. 705. and 
s, 55 of the Art Held, that it is the Rule, 
and not the statute, which requires the orl- 

'
may and does disjienso, in a proper case, with 
the fulfilment of the requirements of the

/iutic pro tune. Held, also, that the provi
sions of s. 57 and Rule 793, as to setting 
down, were designed to prevent an appeal 
being unduly delayed, and are to be r»nd as 
providing that the setting down is to he for 
n sittiriL-s not later than the first sittings 
after thirty days from the decision com
plained of. Lee» v. Ottnua and \Vi York 
R. W. Co., 20 C. L. T. 75. 31 O It. 507.

Setting down • Time--Judgment -Settle
ment.]—The County Courts Act. R. S o. c. 
55. by s. 57. provides that " the appeal shall be 
set down for argument at the first sittings of a 
Divisional Court of the High Court of Justice 
which commences after the expiration of one 
month from the judgment, order, or decision 
complained of." Held, that the month begins 
to run from the date of the judicial opinion 
.-r decision, oral or written, pronounced or 
delivered, and the judgment or order founded 
upon it must In* referred to that date.—If 
such opinion or decision is not pronounced 
or delivered in open Court, it cannot he said 
to he pronounced or delivered until tTTe par
ties are notified of it. (Juan, whether after 
a judgment has been settled and entered, the 
Judge has power t" resettle it Fatokaê v. 

m rid, 20 0LT.fi 81 <> R
Time Judgment—County Court, .4et, ». 

51.]—If a judicial opinion or decision, oral 
or written, is not pronounced or delivered in 
open Court, it cannot, until the parties art- 
notified of it. lie said to be pronounced or 
delivered within meaning of s. 57 of County 
Courts Act, R. 8. O. 1M>7 55, requiring
appeals from County Court to be set down 
for find sitting of Divisional Court commenc
ing on or after the expiration of one month 
from judgment, order, or decision complained 
of.—Dictum of Armour, C.J., in Fau-ke» v. 
Stcaytie, 31 O. W. R. 250, approved. Allan 
v Place, 10 O. W. R. 003. 15 O. L. R. 148.
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Time for appealing expired Power to 
extend time tor appealing of Ur — Ontario 
County Couitt Art, 10 Edw. VII. e SO. t. 
44 (2).| -Plaintiff moved to Lave time for 
appealing from a County Court judgment ex
tended, he having failed to serve notice of 
appeal and to have the appeal set down in 
time.—Divisional Court held, that they had 
jurisdiction t * grant the order ns asked.— 
He Motion. Ward V. Stevenion, 21 <>. L. H. 
2‘W. 1 U. W N ions, followed; Held, that 
on the merits a case had been made out for 
so extending the time Motion granted on 
term that appellant should i*ay the costs of 
motion to respondent in any event upon final 
taxation. Hunter v. 1‘atterton (1U10), 16 
O. W. It «13; 2 0. W. N. 61.

Weight of evidence. 1 -Correcting error. 
Jackton v. McLaughlin. 2 O. W. It. 150.

iv. From IHvition Courtt.

Certified copy of proceedings Filing 
—Aoticr <>f appeal Titnt Rétention.]—An 
order refusing n new trial of Divisional Court 
plaint was made on 25th August ; the clerk 
certified a copy of proceedings on 20th August, 
and it was filed in H.C. J on 4th Septeml* r ; 
notice of appeal was not given for October sit
tings of Divisional Court, but on 12th October 
appellant obtained order in Division Court 
extending time for filing the certified copy 
of proceedings, and on 17th October ob
tained and filed another copy, and gave 
notice to opposite pariy of having done so 
and of appeal for November sittings: Held, 
that the -rder extending time was inopera
tive because the certified -•opy had already 
been filed; and. the delay in giving notice of 
appeal not having been accounted for, ap
peal muet be quashed Hrise v. Shank», 21 
<\ L. T 139. 1 O. L. It. AS

County Court -Right of apptul from — 
Stic friof.l — - Judgni'-nt having been pro
nounced by junior Judge in County Court 
action a motion by way of appeal from or 
to aet aside such judgment and to enter 
judgment for defendanta. or in alternative 
for a new trial, was made to senior Judge; 
and on such apical the judgment was set 
aside and judgment entered for defendants 
dismissing action :—Held, that an appeal lay 
to Divisional Court by unsuccessful party 
to such appeal; and the fact that a new 
trial in alternative was asked for was im
material. The subset-*, of s. 51 of County 
Courts Act. It. S O. 1NU7 c, 55. applicable, 
are s.-ss. 1. 2. and 5. and not as. 3. Leith- 
mo:. V. Oarlond. 22 C. !.. T. 100, 3 O. !.. II 
241. 1 l). W H. 22.

Filing certified copy of proceedings
—Retention of tim* for | -Divisional Court 
has no power to extend time limited by s. 
15.8 of Division Courts Act for tiling certi
fied copy of proceedings in Division Court, 
and has tin power, under s.-s. 2 of s. 158 
(as added by -1 Edw. VII. c. 12, s. 2), or 
otherwise, to extend time for setting down 
appeal until it is seised of the appeal by 
filing of certified copy, time for filing which 
may be emended by the Judge in the Division 
Court » Salcn v. 11 attic. 16 O. L. It. 249, 
11 O W. t 317

Notice of grounds — Failure to give— 
.1 me ltd ment. J — Where defindants. appealing 
from judgment of Division Court, pns-ured 
and tiled a certified copy of proceeding* within 
tw«> weeks prescribed by *. 158 of Division 
Courts Act. and s.-i down appeal to he h- ard 
at an unnecessarily early sittings of Division
al Court, but neglected to give plaintiff notice 
of setting down of appeal and of grounds 
of it. the Court, upon objection taken by 
plaintiff when apnea I came on for hearing, 
[s>*tponed hearing until next sittings, for 
which defendant « were still in time, in order 
that tl 11 ml hi give a proper notice 
Semble, that so soon as certified copy of pro
ceedings is filed, if filed within proper lime, 
and case is set down. If set down within 
proper lime, and for tiro per Court, the ap
peal is properly lodged, and other matter* 
nr- matters done in appellate Court, as to 
whleli the Court may have power of amend 
ment or enlargement of time. Smith v. Port 
t'olborne Raptitt Church Trutieet. 2Î C. 
i. i MA i " i. ■ 186

Notice of setting down. ) — Giving of 
nc ice of setting down for argument and of 
the appeal and of grounds thereof, required 
hy s. 158 of Division Courts Act, is a condi
tion precedent to right to appeal to Divi
sional Court from a Division Court, and 
where this notice has not been given Divi
sional Court has no jurisdiction to deal with 
appeal llradley Co. v. Wilton Lumber Co., 
24 C. !.. T 317. 8 O. L. R 184, 4 O. W. R 
66.

Notice of setting down.]—Default of 
appellant Waiver of eross-appeal. Waller 
v. Malone, 3 O W It 774

Right of r.ppeal -Amount in ditpute.] — 
Plaintiff brought action in Division Court for 
$100.75, aim unt of promissory note for $64.h7 
and $35.38 interest, and recovered judgment 
for $83.90; trial Judge finding against an al
leged relearn set up by defendant, but only 
allowing $10.13 for interest instead of 
$3538 ns claimed. A motion for a new 
’rial was refused :—Held, that “ the nun in 
dispute upon appeal ” under «. 154 of Divi
sion Courts Act, R. S. O. 1897 c. 60 was 
$83.90. and, as it did not exceed $100. a 
motion to quash appeal to High Court was 
all-wed. /Vine v \la<han. 28 () It. 504, 
distinguished. I.ambert v. Clark. 24 C. L. 
T. 120, 7 O. L. R. 130, 3 O. W. R. .163.

Right of appeal Public Bchoolt Aet— 
I licit ion Courtt Art Motion for new trial—- 
He ve nit y for.] -Action to recover a sum in 
excess of $200 for balance of teacher's salant 
was brought against public school trustees in 
Division Court, as permitted by s. 81 (7) of 
the Public Schools Act, 1 Edw. VII. c. 39 
(O.) A
appealing to Divisional Court, failed to follow 
the procedure prescribed by Division Court* 
Act : Held, that “ the ordinary right of ap
peal." mentioned in s. OS (2) of Publie 
Schools Act, is right of appeal given by Divi
sion Courts Art ; and plaintiff, not having 
moved for a new trial in Division 
Court, as required by «. 154 of Division 
Courts Act. R. R. O. 1897. c. 60, could not 
maintain her apnea I.—Coté v Holliday, 17 
C. L. T. Ore. N. 53, followed. Horton v. 
Hertie Public School (Section fit Trutieet, 
17 O. L R 413, 12 O. W. R 1249



APPEAL 110109
Surrogate Court —Notice »>/ appeal from 

— Deecription of Appellate Court,J — On 
motion tv quash appeal to Divisional Court 
suborn)lient to passing 68 V. c. 13, a. 46 (O.), 
on ground that notice of appeal did not 
specify the Court to which appeal was taken, 
and that the bond filed followed the Surro
gate form "To Court of Appeal:"—//»/*/, 
that the intention to appeal expressed in 
notice was sufficient, and that the words 
"Court of Appeal " in bond might 1m- read 
as equivalent of " proper appellate tribunal 
motion to quash dismissed. Taylor v. I)e- 
Immry. 22 C, ! T 136, 3 O. L. R 380. 1 O. 
W. K. 208. 4**9.

Time Judgment— Division Courts Art, ». 
/,58. |—By s. 168 of Division Courts Act. It. 
S. (). 1897 s. tilt, appellant upon appeal to 
Divisional Court from judgment of Division 
Court, shall, within two weeks after date of 
decision complained of. file th«- certified copy 
of proceedings, etc. : — //»■/</. applying and fol
lowing the dictum of Armour. C.J . in Patrice»
v. Hwaynic, 31 O. It. 286. that where the de
cision is not pronounced In open Court, it i* 
not to be regarded as pronounced or delivered 
until the parties are notified of it. Maton 
v. Irwin, 10 O. W. It 637. 18 O L R. 81.

v. From District Courts.

x. From Toting Officers.

Costs — Tarnation Evidence— Brief of, 
ustd ho counsel for opposite party |—Mere
dith. C.J . held allowance made by taxing 
officer was correct, appeal dismissed. Pen
nington v. Housingcr ( 1992), 1 O. W. R. 307. 
He. l O W. R 270

14. Ontario — Appeal to Judge or High

Costs - Taxation- Mortgagor and mort
gage Apurai.I —Nu appeal lies from the 
taxation u. a mortgagee's costs of proceedings 
under the power of sale in a mortgage, had 
under It S O (1897 -. c. 121, a 30. Re 
%’anluven d Walker (IVOOi. 19 V. It. 216

Judge of High Court -Right of appeal 
from order of County Court Judg<' quashing 
quo irarranto proceedings. J—See Iter ex rel. 
llcFarlaee v. Coulter. 22 (*. L. T. 414. 4 
O. !.. It. 520. 1 O. W. R. 636.

Matter's report Extending time for. 1— 
Special ■ ircumstance»—Terms. Randall V. 
Berlin Shirt and Collar Co.. 6 O. W. It. 286. 
646.

Extension of time.|—-Leave to set down 
— Terms — Costs — Condition precedent. 
Young v. McKay, 3 O. W. R. 447.

Questions of fact. |—Hand v. Suther
land. 2 O. XV. R. 263

Master's report. ]—Extension of time— 
Delay—Explanation — Gounda of appeal. 
( ampbtll v. Croil, 7 O. W. It. 86. 157. 237.

Master's report. '—Questions of far*- 
Crr-dihilltv of witnesses—Corroboration. 7’ifS
v. lilt. Il O. W. It. 803.

vi. From Surrogate Courts.

Affidavit.! An appeal to a Divisional 
Court from an order of a Surrogate Court is 
not duly lodged and will be quashed if secur 
ity lias not ls-en give*., and an affidavit of the 
value of the property nffect.-d filed, ss re
quired bv Rule 57 of the Surrogate Court 
Rule- of 181*2. Which are made applicable 
by « 36 of the Surrogate Courts Act. It. 8. 
O c. 59. notwithstanding the provisions of 
Coil. Rule 825 that no security for costa 
shall be required on a motion or aj>pea! to 
a Divisional Court. In re Wilson. Trusts 
i orpnrotion of (fntario V. Irvine, 7 1*. it
u-7. applied an.I followed. /•■ ra Niekol, 21 
Ore. N. 1H4. 1 O. L. R. 213.

Executors and trustee* Fixing com
pensation. | By virtue *»f It S « ». c. 69. s. 
36, an appeal lies to DIvisior ’ Court from 
an order of a Surrogate Court uiulge allow
ing compensation to an exevut<ir under the 
Trustee Act. R. S O c 129. s. 43. Re 
Alexander (1900), 31 O R. 167.

vii. From Masters’ Orders.

Decision of Local Master upon refer
ence for trial.| —Appeal heard by consent. 
Potter v. Orillia Export Lumber Co., 8 O. 
W. It. 804.

vlii. From Magistrates.
(No esses.)

lx. From Drainage P'ferecs.

Order of County Court Judge ~ A«-
aignnienf* 4et—Jurisdiction—Leave to ap
peal—Transfer of motion to Judge of Court 
of Appeal—General words in notice of mo
tion— * ‘osts -Power to award ]—A Judge of 
the High Court of Justice has no jurisdic
tion to entertain an appeal or give leave to 
appeal from an order of a County Court 
Judge as to the valuing of securities under 
s. 20 of the Assignments and Preferences Act, 
K S <». 1897. c. 117; bur. under Con. Rule 
7.84. he may refer the motion to a Judge of 
the Court of Appeal, who, under <13 V. c. 17, 
s. 14 (().). has jurisdiction to grant have to 
appeal in such a ra*-- : end held, that to do 
ro was proper in this case, in view of the 
general words in the notice of motion, "or 
for such other order as may seem just."— 
Vnder Con. Rule 1130 m met* may be 
awarded against a party to any proceeding 
in the Supreme Court of Judicature for On
tario. even though there he no jurisdiction 
to entertain the matter In re Erb I Aaron) 
Vo. /. 12 O. W. R. 108. 16 I». L. It. 594.

Report of referee Reference of mat 
trrs in dispute in an a<tion—‘-ln n summary 
tray"—Solicitors bill I —Proceedings in an 
action upon a solicitor's bill were staved 
upon a rermln agreement being entered into 
between the parties, whereby it was pro
vided that evidence a« to services rendered 
and disbursements made was to be given to 
a certain accountant named, and "in case 
of dispute ns to services rendered or dis
bursements made, the matters disputed are to 
be referred in a summary way to F. F. 
Maroon, deputy clerk at Windsor, under R. 
S O. o 174. for decision.’’—Held, that by
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" a nummary way," the partie* meant that 
the reference was to !»- without ceremony 
or delay, the words " under R. S. O. c. 174 " 
merely introducing the procedure under that 
Act (the Act respecting solicitors), but not 
to l>e construed as providing for an appeal 
from the report made by the deputy clerk 

; n ft n n t Sola i / wt Brie A 
Detroit Biter Rw <V. 20 C. I* T. 332. 
82 O. R. 150.

15—Ontario—Appeal to Sessions.

Dismissal of complaint — By-law.]— 
There is n.i appeal to the Court of General 
Sessions of th-1 Peace from an order of dis
missal of a complaint made against the de
fendants for an offence against a city by
law passed under the authority of s. 551 of 
the Municipal Act. R. S. f) c. 223. R. v. 
Toronto P. S. Board, 20 C !.. T. 175. 31 
O. R. 457.

18. Ontario Mining Commissioner — Ap
peal TO AND FROM

Against issue of certificate of record
-Extending time—Whether *u< h on appeal 

lie»—Policy of Act. 1—8. <>n 2nd Sept., 1006, 
recorded a mining claim staked out by him on 
1st Sept. At this time (though the lands 
were under the provisions of the Act open to 
staking) an appeal by another licensee against 
the cancellation of a former claim had not 
ye» be.-n disposed of. After this appeal had 
b en finally dismissed the Recorder on 2Vtb 
Dec., granted S. a certificate of record B. 
subsequently sought to record a new staking 
and to set aside the certificate of record and 
hove S.'s claim cancelled for lack of discovery 
and other defects. No fraud or mistake 
within the meaning of the Act being shown 
and no evidence of merits or validity of B.'s 
claim being offered, it was held by the Com
missioner that the certificate of record should 
not be set aside and that extension of time 
for appealing from the granting of it should 
be refused, and that the attack upon S.’s 
claim should be dismissed—It is not the 
policy of the Act to encourage attacks upon 
mining claims after the time allowed for fil
ing disputes against them has elapsed and a 
certificate of record has been issued.—Query, 
whether iu the absence of fraud or mistake an 
appeal under the Act will lie against the 
granting of a certificate of record. He Ball 
and Stewart (1910), M. C. Cas. 481.

From Commissioner Failure to get 
down and lodge certificate within time | — On 
motion to quash an appeal by R. to the Divi
sional Court, held by the Divisional Court, 
quashing the apical, that os the np|»ul had 
not been et down, and a certificate of setting 
down lodged with the Recorder within the 
time lim.ted by ». 151 of the Act (1908), it 
must be deemed conclusively to be abandoned, 
and there is no power to extend the time 
beyond the limit prescribed by the Act. Reekie 
v. McNeil ( 1X16). 8! O. It 444. followed. 
fie Roger» and McFarland (1909). 14 O. W. 
R. M3, M a Cas 407. 10 O. I* R 822

From Commiseioner 1 « to due per
formance of sror*.] — Held, by the Court.

Hashing the appeal, that the decision of the
'ommissionvr us to the due performance of 

the work was final and not subject to appeal. 
Re Perkin» and howling (1000). M C. Caa. 
HI 10.1 N 160

From Divisional Court — /.core—New 
trial | Held, per Moss, C.J.O., on an appli
cation under s. 152 (Act of 1908), for leave 
to appeal from an order of the Divisional 
Court granting a new trial, that as the Court 
had exercised its discretion in granting the 
new trial and bad determined nothing in 
respect to the final rights of the parties, that 
discretion should nut lie interfered with, 
though upou the f i ts it might appear that 
such an order should not have been made. 
Re Smith and Ihll < 1906). 14 O W It AMI, 
M. C. Cas 340, 10 O. L. II. 577. 14 O. W. R 
881.

From Recorder—Ertendmg time—Serv
ing aubatitutionally.]—'Where notice of ap
peal from a Recorder is filed within the time 
allows! the Commissioner has power, if satis
fied that it ia a proper case for appeal, and 

fforte an adverse party 
could not lie served, to extend the time for 
such service and order that the sendee may 
he made eubatittttionaHy. and this may be done 
on an ex parte application. Re Downey <t 
Munro (11*19). M « Cas. 178. 14 U. W. R. 
523, 10 O I* It. 249

From Recorder-Delay in proaeruting.)
— Proceedings under the Act must be pruse- 
cuted promptly, and if an appellant is not 
present with hi» evidence at the time ap
pointed for hearing and no explanation is 
given, appeal muet be dismissed /,’• 
MocVotham and l anzant (190-S), M. C. Cas 
277.

From Recorder Notice of—Party “ ad-
verm ly interest!d.’’\—In an appeal from can
cellation of a mining claim by the Recorder a 
subsequent applicant for the same property is 
a party “ adversely interested" under ». 75 
of The Mines Act, 1000, and if not duly 
served with notice of the appeal the appeal 
must be dismissed. Re Petrakoi (1006). M. 
C. Caa 22. 13 O. !.. R «50. 0 O. W R 387.

From Recorder Party adversely inter- 
rated.]— In an appeal from cancellation of a 
mining claim staked out while a working per
mit application was pending, the working per
mit applicant is a party " adversely inter
ested " within the meaning of the Art, and if 
he is not served with notice of the appeal the 
appeal must he dismissed. Re t'hartrand and 
Large (1008), M C. Cm. 240

From Recorder Party adversely inter
ested Extending time far terrier.) —Tlie Re
corder gave hie decision in a dispute between 
It. and MeC. on 17th July ; M. Inter the same 
day staked out and filed application for a 
mining claim upon the property in dispute. 
It. filed a notice of appeal from the Recorder's 
decision on 1 Hth July, hut did not serve either 
MrC or M : — Held, that McC. and M. were 
parties "adversely interested," within » 188 
(8) (1608), and that failure to serve iliera 
within the time limited by the Act was fatal 
to the appeal.— Extension of time for service 
was refused where the appellant failed to 
shew that It was a proper case for appeal, and
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that after reasonable effort the necessary par
ties could not be served. Re Kotclandson 
i 190* ». M. C. Cas. 257.

From Recorder—Service of not*-c l—A 
poet office certificate of registration of a 
letter to respondent, assumed to contain no- 
tlce ol an appeal from the Recorder, which 
the respondent denied he received, i* not 
sufficient to establish sendee of such notice 
under *. 75 of the Mines Act. 190(1. Re 
H oodward and Carletun ( 19001. M. C. Caa. 
16.

Notifying anbaeqnent «takers of the 
hearing 1 — Where n auhequeot claim is 
staked out and recorded after the Recorder 
has cancelled h former one the subsequent 
claimant should he made a party to and 
notified of the hearing of an appeal from the 
cancellation. He Milne and amble ( 1910), 
M • Caa. 2*1». 1 O. W. X. 54ft.

Recorder acting es parte Derision by
I'ommissionrr on mfrits — Retrial. | — S. 
had obtained from M. nn agreement or op
tion for ptirehaae of 3 mining claims, 
and recorded It. and the Recorder noted 
it on the records of the claims. On fail
ure of 8. to pay deposits into the bank 

igreemen oi >p ion required, Kl. 
applied ex parte to the Recorder who, ou 
proof of the default, cancelled the noting on 
the record of the claims. 8. appealed to the 
Commissioner who, pursuant t<* appointment, 
af r refusing a requeat on behalf of the ap
pellant for an adjournment for which no 
cause was shewn, heard evidence, and finding 
8 had no longer any right under the agree
ment or option, dismissed the sppenl on the 
merits. On appeal to the Divisional Court 
a retrial before the Commissioner was granted 
on condition that the appellant should 
pay Into Court the instalments in defauP 
He Smith and Millar, 458.

Recorder’s refusal to record ap
plication with dispute protrdure.] 
Where n claimant, who fans filed an applica
tion for a mining claim which the Recorder 
refused to record by reason of there being a 

plication upon the mum 
enter» a dispute against the prior application 
and therein claim» to be entitled to the pro
perty. un appeal against such refusal is not 
necessary. He MacKay and Royer (1907), 
M. C. Cas. 83.

Status of appellant.) — An appeal lies
from a decision of the Commissioner dismiss
ing a dispute against a recorded mining claim, 
notwithstanding that the appellant haa no 
right r interest in the property himself 
(overruling, upon this point, U> ('ashman 
and The ('ubalt and James Mines, Ltd . M. C. 
Cas, 70, and /•'< \hmru and Downey, If r.
Cas. 1931 ; and there appears to be no dis
tinction in this respect between decisions of 
the Commissioner on appeal from the Re
corder and decisions by him in the first m 
stance. Re Smith anti Hill ( 19091, M. (’. 
Cas. 340. 19 O. L. II. 577. 14 O W. R. 881

Time for -findings of /erf.]—M. and L. 
on 27th Feb., 1907, staked out a mining 
claim for IV The claim after inspection was 
can • lied by the Record* r for lech of 
discovery, entry thereof being made on

the record on the evening of 20th August 
after the office was closed to the public ; 
notice was given n«-x* day the Act requiring 
It to be given not later than the day after 
cancellation ; appeal to the Commissioner was 
filed by 1$. on 5th September, the Act re
quiring appeal to be taken within 15 da vs 
from tin- record of the decision. The evidence 
before the Commissioner shewed that M. and
L. in staking had used a standing tree cut off 
ns the Act required for their discovery poet, 
it being within 3 feet of a crack or small 
vein into which they had picked and put 
•orne shots on the day of staking, exposing 
a little Iron pyrite : it was claimed that they 
had also found, and intended the post to 
apply to. another vein 15 or 2U feet from the 
post, which was afterwards opened up and 
found to be more promising. Held, by the 
Commissioner, that the appeal filed on the 
Kith day after entry of cancellation was too 
late and must be dismissed u|ion that ground, 
hut that on the merits it would also have to 
be dismissed as the crack near the post was 
out of the question as a discovery, and he 
was not satisfied on the evidence that
M. and I* had discovered the second vein 
when they staked, and that at all events it 
was not until sinking had been done that

valuable was disclosed there, the
rich silv-r discovery of ih«- respondent I»., who 
staked the property on 22nd August, having 
meanwhile intervened. Held, by the Divi
sional Court that the appeal was not too 
lat*- and that there was a sufficient discovery 
atd that the appeal should be allowed. Ang
lin, J., however, holding that the staking 
w i-j not sufficient and that the appeal should 
be dismissed ui**>n that ground. Held, by the 
Court of Appeal, that the appeal was too late 
and that there was no sufficient discovery, 
ills . that the burden of nroof was on the ap
pellant, and that the findings of the Com
missioner who heard the evidence should not 
he interfered with unless for plain and 
weighty reasons. Re Illye and Doxmry 
(Its.H», M. C (’as. VJO. 11 O. XV. R. 323.12 
O. XV. R. 980.

17 I'm tic* Bn warp Island— Appeal to 
Supreme Court.

Charlottetown City Court.]—No right 
of appeal from, Wheatley v. Long, 1 E. L.
R. 132.

County Courts- Construction of County 
Court let.] — Appeal from County Court 
where judgment under $5. Held, « l'eters, 
J.), no jurisdiction. Mcoham v. Robirtson 
(188H, 2 V E. I. R. 411.

Nature of appeal from conviction 
fo; violation of n statute.]—Denial of 
right of appeal by V. E. Island Prohibition 
Act-Constitutionality. McMurrer v. Jen
kins, 3 E L. R. 149.

Notice of appeal 1 — On appeal from 
Commissioners' Court it was held, that the 
notice of appeal was bad. it not being entitled 
in anv Commissioners' Court. Sanderson 
v. Hayden 11SU8), P E I. R.

P. E. I. Indigent Debtors Act.] - Order 
for discharge from custody. 3/cZfinnofi v. 
McDougall. 3 E L. R. 673.
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18. Putt Council—Appeal to.
Amount appealable £500 .Vo appeal

to I’rivy Council except from highest Court 
of Appeal in the Rruvinct.)—By the Royal 
Instructions to the Governor of Prince Ed
ward Island, an appeal is riven to the Gov
ernor and Council, from the decision of the 
Supreme Court, in all <-ajies; (where t.he 
amount at issue is of the value of £300. 
and from the Council of Her Majesty, where
th>- amount at Issue is £800. An action ha?* 
in,; lieen commenced, and judgment obtained 
in the Supreme Court for £186, an applica
tion was made for leave to appeal from such 
judgment to Her Majesty in Council, not
withstanding it« being below the appealable 
amount : //-/-/. by the Judicial Committee, 
that there being an Intermediate Court of 
Appeal in the Island, no appeal could lx- re
ceived from the Supreme Court : but their 
Ixtrdships. under the circumstances, advised 
the allowance of the appeal to the Governor 
and Council in the Island. Re < ambndge
<18411. C. H. 1 A C. 145.

Arnoont in controversy—Damages —
Original claim Abandonment of portion.]—
The plaintiff in an action In a Superior 
Court may at any time abandon a part 
of his claim, and upon such abandonment the 
remainder only is deemed to be in controversy. 
—On the trial of an action in which the dam
ages were laid at $5,000, a nonsuit was 
entered, but it was agreed that in case the 
plaintiff should, on appeal, be held entitled 
lo maintain the action, the damages should 
be fixed at $1,000. On appeal to a Divi
sional Court, the plaintiT was held so en
titled. and a new trial was directed unless 
the defendants consented to judgment for the 
$1,imi0. This the defendants refused to do. 
and appealed to the ('ourt of Appeal, when 
the judgment of the Divisional Court was 
affirmed. An application was then made 
for leave to apnea' to the Privy Council, on 
the ground that the matter in controversy 
exceeded $4.<X<I In answer thereto the 
plaintiff, by affidavit, stated that he was 
only claiming $l.<iOo. which he regarded as 
agreed upon for all purpose*, and offered to 
amend his statement of claim.—Held, that 
the application must he refused, ns the dam
ages must he deemed to he limited to the 
$ ] ,< M to. Crest on v. loronto Ru. Co., 31 O 
L. tt. 7\ H O W K. 758.

Appl. -ntion for leave Forum.]— A
Judge of .he Court of King's Bench in Cham
bers has no jurisdiction to entertain an ap- 
plieati >n for leave to appeal to the Privy 
Council from n judrmeni rendered bv the 
Court. I’ellisrr \. Consumers Cordage Co., 
14 ÿue. K. It 338

Application to stay execution Judg
ment of Supreme Court of Canada. |—Forum 
—Judgment certified to Court tte'.ow—High 
Court—Order staying execution—I>-ave to 
appeal. Thompson \ Equity Eire Insurants 
t IH00I l 'I u N 138 He e 8. C In 
17 O. L. R. 214. 41 8. <\ R. 4M.

Canadian Supreme and Exchequer
Courts Act. 1875, s. 47 Colonial ('-urts 
of 1 tim irait y ,4<f, 1890» s. C Jud<im<ni of 
Supreme Court exercising admiralty juris
diction — Special leave to appeal unneces
sary]—Notwithstanding the provision» of 
the Canadian Supreme and Exchequer Courts 
Act. 1875, s. 47, with respect to the finality

of the judgments of the Supreme Court, au 
appeal lies ns of right under s. 0 of the 
Colonial Courts 0f Admiralty Act. 1860, 
from a judgment of the Supreme Court of 
Canada when pronounced in an appeal there
to from a decree of the Colonial Court of 
Admiralty, constituted in pursuance of and 
exercising jurisdiction under the said Act. 
Judgment in "Cape Breton'* v. Richelieu 
,1 Ont A or Co.. 3<l S. C. R. 664. affirmed. 
Richelieu d thitario \arigation Co. V. “ Cape 
Hr. ton." [19071 A. C. 112.

Consolidation of actions for pnr- 
poi.es ot appeal Motion fin - Foras».]— 
The Court of Appeal has no jurisdiction to 
grant a motion for the consolidation of two 
notions, in view of an appeal to the Judicial 
Committee of the Privy Council, after it has 
rendered judgment in the two actions separ
ately : such a demand can only be granted 
bv the Judicial Committee, Que Bridge d 
Rir. Co. v. Que. Improv. Co . 8 Que. P. R. 
186.

Court ot Appeal for B. C. has no
power to allow an appeal from a judgment 
of that Court to His Majesty in his Privy 
Council. MarKcneie v. Chilltirhnck ( IMOt.
14 W. L R. ttil 15 B. C. R. 258.

Intention to apply for leave—Stay of
judgment arpealed from Supreme Court of 
Canada.]- 1'he Superior Conn cannot, upon 
a simple declaration of a party that he in
tends to apply to the Judicial Committee of 
the Privy Council for leave to appeal from 
a final judgment of the Supreme Court of 
Canada, stay the execution of that judg
ment.—il> Itougall v. Montreal Street Rw 
Co., 24 Que g. C. 506.

Interference on appeal — Concurrml
findings of fad by Courts beloic.]—See .4r-
chambault v. Archambault. |19021 A. C 575.

Judgment against non-residents —
Time for appealing-^—Special leave—Not as
serted on appeal loithm /j days from final

I
party against whom a decree had been pro
nounced by the Supreme Court of Newfound
land, wa« at the tint * resident in England, 
and had no representative within the Island, 
or notice of proceedings against him. the Judi
cial Committee gave leave to nptienl upon 
terms, notwithstanding that he had not ns 
serted an appeal within fourteen days from 
the final Decree as required by the Charter 
of Justice of Newfoundland. Henderson V. 
Hinder son tl84.lt. C. R. 1 A. C. 108.

Judgment directed a reference Re
feree insisted on proceeding -Stay of pro- 
eeeding p> nding appeal granted.] In mi ac
tion for damages, plaintiff was given judg 
meut and a reference to the Official Referee 
was directisl Defendants appealed to the 
Privy Council. The Official Referee directed 
that, notwithstanding the appeal, the refer
ence -.hould be proceeded with. Faleonbridge, 
C-J.K-B.. granted an order staying proceed 
ings on the reference, pending the determin
ation of the appeal. Order affirmed by Divi
sional Court ou the ground mat the order 
was wfthin the discretion of the Chief Jus- 
tir,. ;im| the Court could not say that the 
discretion was wrongly exercised. Sharpe 
V. White (10101, 15 O. W R. 083. 20 O. 
L. It. 575
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Jurisdiction -Juijment — Reference to 
Court for opinion — Erare to appeal ]— 
Held, following Union Colliery Co. V. Attor- 
nry-Oeurral for British Columbia. 27 8. C. 
R. t»37, I ha I the opinion of the Court ren
dered under It- 8. M. <\ 28. upon a consti
tutional question submitted by an order of 
the Lieutenant-Governor in couneil. was not 
a judgment, decree, order, or sentence within 
the meaning of the Imperial order in <oun- 
<11 of the 26th November. 1892. relating to 
appeals from the Court of Queen's Bench for 
Manitoba, and that such Court has no juris
diction to irrant an application for leave to 
appeal to his Majesty in Council under that 
order from such an opinion.—Held, also, 
that, although it was shewn that the en
forcement of the Liquor Act would deprive 
the province of a revenue far exceeding £300 
per annum, ami would prejudicially affect 
the very large investments of persona en
gaged in the liquor traffic. It could not be 
said that any questions respecting property 
or civil rights to the value of £300 were in
volved in the decision sought to be appealed 
from. In re The Eiguor Act, 21 C. L. T. 
416. 13 Man L. B 323.

Leave to appeal — Amount in contro
versy. )—In determining the question of the 
value of the amount involved, upon which■
depends, the Court, on n motion for leave 
to appeal, will look at the judgment as It 
affect* the parties; and where it appeared 
from affidavits in support of the motion that 
the defendants in obeying an injunction 
would lie put to an expense of over £300, 
they w«Te granted leave to appeal. Centre 
Star Minina Co. v. Rossland-K'iotenay ,1/ia- 
ing Co., 11 R G. R. WV. 1 W. L R 313. 
330

Leave to appeal 4pplication to alloic 
security.]—Where the sole question in two 
actions was as to the validity of an order of 
the railway committee of the Privy Council 
of Canada requiring the plaintiff* to build 
n bridge :—Held, refusing an application to 
allow the security uihiii a proposed appeal 
to His Majesty in His Privy Council from 
the decision of the Court <>!' Appeal, that an 
appeal did not lie as of right under R. S. O. 
1897, ch. 4M, sec 1. Can. Car. /fir. Co. v. 
Toronto (I!**»). 14 l> W. It. KW5, 1 O. W 
N. 189. 1U O. L. R. 663.

Leave to appeal Forum for applira 
tion—Nrciirify. |~ A petition for lea v«- to 
appeal to the Privy Council cannot he 
granted bv a Judge in Chambers unless suffi
cient security is offered at the same time. 
Palliaer v. Conaumera' Cordage Co., 7 Que. 
P. R. 296

Leave to appeal (/rounds.] — Petition 
for special leave to appeal from 33 S. C. R. 
133, dismissed where petitioners were ap
pellants to that Court and no important 
question of law was raised. F wing v. Dom
inion Bonk, |H*>41 A. O. 8M0.

Leave to appeal—Minea—Constitutional 
(Jurelion—Croaa-appenl without notice—Con
solidation—Security—('oat of printing re
cord \ The suppliant! obtained leave ap 
peal from the judgment of the Supreme 
Court of Canada. 23 Oec. N 34. 32 8 C. 
R. 586. distnlsaing three petitions of right, 
and in part reversing the judgment in 7 Ex.

C. R. 414. The Board also gran ed the 
Crown leave to cro*e-appeal, and direct«-d 
that the 'Supreme Court record should be 
accepted; that the three cases should be con
solidated ; that the security dejxmit should be 
fit*» in each case ; that each side should hear 
one half itie cost of transcribing and print
ing the privy Council record ; and tha1 the 
appeal and croes-npiienl should l*e heard to
gether, upon one printed case lodged on each 
side. chuppeUe v. If.. Curmnck V. R.. 
Tweed v. R., 23 C L T. 168.

Leave to appeal —Reaciaaion—Petition.] 
—See Ontario Mining Co. V. Srybold, [1903] 
A. C. 73.

Leave to appeal — Supreme Court of 
Canada.] — Special leave to npv-a! from 34 
S. C. R. 74, was refused, petitioner having 
elected to appeal to that Court and not to 
In* Majesty direct, end no question f law 
bring raised of sufficient importance to jus
tify n further appeal. Ex p. Clergue,
I lie 13 J A C. 521. followed ( an. par. Ru 
Co. v Blain, (191 >41 A C. 453.

Leave to appeal Terma —Costs.] See 
Canadian Pacific Rw. Co. v. Roy, [19**2] A 
C. 220.

Leave to appeal — When granted ]—See 
In re Tomey Itomma, 21 C. L. T. 424. 8 B. 
C. R. 76.

Motion to allow security - 1/offer in
controversy excel ding $i,000—Va/ue.l—On a 
motion by the plaintlffa f-»r the allowance 
of the security on an appeal from the Court 
of Appeal to the Privy Council, in an ac
tion brought by the corporation of a city 
against two electric light companies, to have 
it declared that they had forfeited their 
rights under certain agreements with the 
city, under which they held their franchises, 
on the ground that they had amalgamated 
contrary to the terms of such agreements, 
wlii< h action had been dismissed.— Held 
(Meredith, J.A., dissenting >, that the whole 
matter in controversy at trial (being the 
destruction, not the acquisition of the defts.’ 
franchis.. i was whether the co.'a had for
feited their right by an amalgamation, and 
this elearly did not come within the Inst 
branch of s. 1 of R S. O. 1897. r. 48, and 
tha' there wa* nothing lefore the Court to 
shew that such matter v as of value to the 
pltffs. of more than JU.OttO. or of any sum 
or value caiiahle of being ascertained or de
fined 1
controversy much exceeded $4-000, and if 
controverted leave should be given appel
lant* to prove value. Toronto v. Toronto 
Electric Eight Co., Toronto v Inrandeai ent 
Eight Co., of Toronto, rf Tor >nto Electric 
Eight Co. (19061, 11 O I„ R 310, 7 O. 
W R. 119.

Ontario appeal -R. S. O c. <8,
a. I—1 dmission of appeal— Order of Court— 
Appealable ease ] Crider R. S O. «807, c. 
48. s. 1. It is essential that an app -nl to 
the King in council should be ndmitte * by 
the Court of Appeal. The Court is houn. to 
exercise its judgment whether any partiel 
lar case is appealable or not ; and where it 
appears by its order that If has left that 
qneation open, the appeal i* incompetent. 
(HlUtt J Co. v. l/umsden. [1905] A. C. 001.
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Frnetleo -Stay of emcmtion— fteenrity.] 
When*, after judgment on appeal to the Su
preme Court of Canada, the losing party 
proposes i" appeal to the Judicial Commit
tee <>f the Privy Council the Court will 
order pn><-ceding* on such Judgment in the 
Court of original jurisdiction to be stayed 
on satisfactory security being given for the 
debt, interest, and costs. I'nion Inreatment
Co. v WcUa, 41 S. C. It. 244.

Right of appeal imownf »'« rentra 
veray—Patent of ismtio*.] An action for 
infringement of a patent of invention, where
in it,.- plaintiff claims an Injunction and 
$15,i*w> damages, which he consents in writ
ing to reduce to S'26, tu order to escape costs 
of an enquête, is not, whatev r may be the 
value <>f the patent, a <*auee in which an ap
peal lies as of right to the Privy Council. 
Come v. (onaolidated Car 11 noting Co* 4 
Que. P. U. 256, 11 Que. K. B. 114

Right of appeal From judgment on
petition of right.]—An appeal lies to the P. 
C. from a decision of the Court of Queen'■ 
Bench for Our. on a petition of right U. 
v. Ihm.rt, [1900] A. C. 1(0. Retertin* 7 
Que. Q. B. 433.

Right of appeal—Quo warranto pro
ceeding.]—An ap|»eal does not lie to the 
Privy Council from a judgment of the Court 
of King's Bench reversing a judgment of the 
Superior Court and refusing a petition for 
a f/wo warranto against n director of a com
pany to prevent him from acting as presi
dent. 1 ipoad v. Hubert, 9 Que. P. R. 273.

Right of appeal to His Majesty la
Council | —An Act of the parliament of 
Crest Britain declared that all law* passed 
by the legislature of a colony should he valid 
arid binding, within the colony, and directed 
that the colonial Court of Appeal should be 
subjected to such apja-itl ms it was pre
viously to the passing of the Act. and also 
to such further and other provisions ns might 
be made in that behalf by any Act of the 
colonial legislature Held. that, an Act hav
ing been passed by the colonial legislature, 
limiting the right of appeal to cause* where 
the sum in dispute wa« not les* than $500 
sferling, a petition for leave to appeal, in a 
cause where the sum win of hue amount, 
could not be received by the King in coun
cil, although there was a special saving, in 
the colonial Abt, of the rights and preroga
tive* of the Clown. V. art 117H C. P. (\ 
CmviBior v. Ay I inn (18321. 1 C. R. A C- 
22. Stuart 527. 2 Knap 72. 12 Rng Reprint. 
40s 1 R. J R. Que. 391.

Security — Con Unie HSI.] — Consoli
dated Rule 831 requires a bond for $2.<**> 
as security for the prosecution of an appeal 
to bis Majesty In his Privy Council: |*ay- 
ment into Court of $V*if> doe* not satisfy 
the above Rule, having regard to R. 8. O. 
(18971. « . 48. s. 2. Florence Mining Co. v. 
• obalt Fake Mining Co. (1900), 14 O. W. 
U- 507. 19 O. L It 342.

Security Delay— E et en» ton of time — 
Record rrturnti.]—Where leave to aptteal to 
the Privy Council has been granted by the 
Court of King* Bench sitting in appeal, 
from a judgment rendered by the latter tri
bunal. and a delay having he* Used f «r 
putting In security, the delay has expired 
without security being furnished, and with

out any application having been made for 
an extension of the delay before the ex
piration thereof, and the record has there
upon been transmitted to the Court below, 
the Court of King's Bench, or a Judge there
of, ha* ceased to have jurisdiction over the 
cause, and cannot grant an application, made 
subsequently, for the extension of the delay 
for putting in security. Aebeatoa and At- 
bettic Co. v. William s< later Co., 21 Occ. 
N. 251. 3 Que. P. R. 491. 10 Que. Q. B. 61.

Security for appeal. 1 —The appellant,
in pursuance of the Canada Act. 34 Geo. 
III., c. 2. s. 35, tendered his bond as secur
ity for the due prosecution of the appeal 
The bond, though without sureties, and bind
ing only on the appellant, was. upon a rule 
to shew cause, duly allowed. Pending the 
appeal the appellant died, and the name was 
duly revived against the executor*. Appli
cation that the executors should give proper 
and sufficient security, or the up|»eal stand 
dismissed, refused--the Judicial Committee 
being of opinion that the allowance of the 
security In the Court below precluded the 
respondents from objecting now to the form 
of the bond, and that their appearance to 
the order of revivor prevented the Court 
imposing terms on the appellant. Semblt 
the term '*pr-per security, in the Canada 
Act. 34 Geo. III., c. 2, e. 35. means security 
with proper sureties, and not merely per
sonal. The Court of Apiieals in I’pper 
Canada having refused to order the Court 
of King’s Bench to send up the original 
papers and documents on the file ..f the 
Court, but not part of the Record, their deci
sion was affirmed, the Judicial Committee 
holding that the Court of Apoeal* was a 
Court of Error, and governed by the name 
rules as prevails in Ourts of Error In Eng 
land. PoweU v. Wathburn < 1NIM, C. K. 
! A. C. 127.

■tmy of proceedings -Jfolio» for.]— 
A Judge in Chamber* of the Hupreme Court 
of Canada will not entertain an application 
to *tay proceedings pending an application 
for leave to appeal from the judgment of the 
Court to the Judicial Committee of the Privy 
Council. Adamt v Hank of Montreal, 31 
8. C R. 223

19. Qvrnec—Apmul to Corn or Kino's 
Bench.

Abandonment -Fretk appeal—Payment
of coati. |— Where, owing to the neglect of 
the appellant to furnish security within the 
time fixed, an appeal has been declared to be 
abandoned, the appellant cannot launch a 
fresh appeal from the same judgment before 
paying the coats of the first appeal. Cain v 
Haleta, 10 Que K. R. 323.

Abandonment — Notice—Intervention ] 
An abandonment of an appeal is only valid 
when notice thereof has been served upon all 
tb- parties to the cause. Where notice has 
not been served upon all the pan.ee, the 
appeal is to be regarded as pending, and 
there Is nothing to hinder a person from 
intervening to protect hi* right in appeal. 
McNally v. Prefontaine, 3 Que. P. R. 401.

Aeqnleecenee In Jndgment — Ftoto-
ment abating there of erpenaea ordered to 
be paid.]—If an opposant has been declared
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proprietor of a lot of cattle under seizure, 
but condemned to pay one half the coats 
of the care and keeping of the animale, and 
there is an application for the taxation of 
these costs, he acquiesces in the judgment 
by producing a statement purporting to shew 
his share in said costs, without any reser
vation or declaration of intention to appeal. 
Hcauchnmp v. Poitraa, 10 Que. P. R. 22ft.

Arbitration award under the Rail
way Act of Canada I An appeal to the 
Superior Court, under h. 20ft of the Railway 
Act of Canada « It. 8. C., c. 37*. from an 
arbitration award, may be taken by means 
of an ordinary petition, and without a direct 
action. Lamar te v. G road Trunk Rw. 
(lftlOt, 1*1 R de J 98.

Diapoaition of appeal (Juration of 
fart — Deference paid to finding of trial 
Judge—Independent eatimate of evidence.J — 
The rule that Courts of Appeal. in weighing 
the motives and conclusions upon questions 
of facts of judgments which (tome before 
them for review, should take into consider
ation tb« advantage which the Judge of first 
instance, at th*- trial, had in seeing and 
bearing the witnesses, is not an absolute 
rule, and they may and should, in the vase 
of conflict of testimony, especially where the 
witnesses appear disinterested, adjudge ac
cording to the independent estimate which 
they form. Montreal Harbour l'ommiaêion- 
era v. Montreal Grain Elevating Vo., 17 Que. 
Q. It. 386. 4 K L. R. 78.

Effect of appeal — Removal of record 
from Superior l ourt- Motion to remove ex 
hibite. | —The tiling of the inscription in ap
peal and the giving of security remove the 
record from the jurisdiction of the Su|M*rior 
Court ; a motion to dismiss some exhibits 
from the record, which had been tiled after 
the enquête and merits id the caw, and which 
had not been referred to in any of the 
depositions, cannot be then entertained. Page 
v. Connolly, 10 Que. 1*. R. 101.

From conviction Provincial offence— 
Criminal Code.J—The offence of forcibly and 
unlawfully passing a turnpike gate without 
first having paid the legal toll, being an 
offence under a Provincial law. and con
cerning a matter under the exclusive auth
ority of the Provincial Legislature, no appeal 
lies from a conviction by a magistrate to the 
Court of Queen’s Kench, Crown Side, under 
Art. 870 of the Criminal Code, this article 
only applying to offences or matters over 
which the Parliament of Canada has legis
lative authority ( Art. 840, Criminal Code). 
Lecoma V. Hurtubiac, 8 Que. Q. B. 43V.

From conviction - Recorder'a Court.]— 
There is no right of appeal t > the Court of 
Queen’s Bench, Crown side, from a convic
tion by the Recorder’s Court, Montreal, on 
a matter which is under the exclusive legis
lative authority of the Legislature of the 
Province of Quebec. Section 503 of the 
Montreal city charter, 02 V*. c. 68, does not 
confer such right of appeal. Superior v. 
Montreal, 0 Que. Q R. 138, 3 Can. Cr. Caa. 
370.

From conviction- - Summary trial ) 
There is no right of appeal to the Court of 
Queen's Bench, Crown side, on the merits 
of a ra«e, from the decision of a Judge of 
the Sessions, or of any other mag trate or 
functionary mentioned in s. 782 1* («*'.
Criminal Code, when he has acted under the 
jurisdiction conferred upon him for the sum
mary trial of certain specified indictable of
fences. but in the case mentioned in the 
amendment passed in 1805 <58 & 5ft V. c. 
40) to s. 782 of the Criminal Code, viz., 
where the defendant is vhsrged with any of 
the offences mentioned in s.-ss. i a ami (/> 
of s. 783. and where the offender is tried by 
two justices of the peace sitting together, 
there is an appeal from their conviction. R. 
T. Ractnr, ft Que. Q. B. 134.

From decision of Court of Revi
sion.)—There is no appeal to the Court 
of Queen's Bench from n decision of the 
Court of Revision for the city of Montreal 
vsrying a report of the commissioners for 
the city in 'in expropriation matter. Re 
Montreal <f Grand Trunk Ric. Co., 3 Que. 
P. It. 20A

From interlocutory order in munici
pal election case Vonatitutional laic — 
Provincial sMfwfr. ) — There is no appeal to 
the Court of Queen's Bench from an inter
locutory judgment rendered in a contested 
municipal election cas*, under -he charter of 
the city of Montreal, tî2 V. c. 58 (Q.)—2— 
The legislative provision which prohibits 
such appeal is infra virea of a Provine.al 
Legislature. Clarke v. J acquêt, ft Que. Q. 
B. 238.

From Judgment of Court of Review
— 4mount in controreray.]—There is no ap
peal to the Court of Queen’s Bench from a

that of the Court of first instance, in an 
action to obtain a release of a judgment for 
$45.20 with interest and costs, pronounced 
against the plaintiff in another case, and 
alsu to obtain a discharge of the lien result
ing from the registration of such judgment. 
Fortier v. Xoel. 3 Que. P. R. 2ft4.

From Recorder's Court 9 Edic. VII. 
c. 72.)—There is no right of appeal to the 
King’s Bench from n decision of the Re
corder's Court of the City of Montreal in the 
matters enumerated in section 1 of 9 Edw 
VII. o. 72 Montreal Street Rw. Co. and 
Montreal (1010), 10 R. de J. 431.

From order In Chambers — Taxation 
of costs.]—No appeal lies from the decision 
of a Judge in Chambers upon a petition to 
review the taxation of a bill of costs. La 
VaUe rf Richelieu Ric. Co. v. Menard, 3 
Que. P R. 133

Inscription- Incomplete record— Power 
of Superior Court to s* f oaidc ] — The Su
perior Court taa no jurisdiction to grant a 
motion to set aside an inscription in appeal, 
upon the ground that the appellant since the 
inscription lias not taken the necessary pro
ceedings to complete the record and bring it 
before I lie Court of Appeal. Hagard V. Royal 
Electric Co., 6 Que. P. R. IMS.

Inscription -Time—Service of notice— 
Omiaaion of date.]—The delivery of the In 
script ion or an appeal to the registrar and
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the acrvinc of notice ihereof on the opposite 
part» ou the last day allowed by law. is a 
valid inscription of an appeal.—'i tie inscrip
tion of nn appeal may be u-uilied by a bailiff 
of the Superior Court. The omission of the

inscription is not a fatal Irregularity, pro 
tided that the judgment has been otherwise 
designated. McAvoy v. Willig, 14 Que. K. 
H fit)

Inscription in appeal 1/o/ion to dis
miss— Servire of the inscription before it is 
-
1213.)—A copy of the inscription in npiieal 
cannot be served upon the opinwite party 
uiitil the inscription itself has been filed in 
the office of the 8u|»erior Court.—A motion 
based upon this irregularity will be granted 
for costs, the api»ellant having since tiled the 
inscription ; all proceedings had b« fore the 
filing of such inscription are null and of no 
effect, (iron V. Haricot (1900). 11 Que. P. 
K 124

Judgment on a writ of prohibition
to forbid the Magistrate's Court determin
ing a motion to set aakh e ree da 
municipal council touching a license certi
ficate. There is an appeal to the Court of 
King's Bench from the judgment of the 
Superior Court acting as a Court of Appeal, 
on the onestion of a writ of prohibition, to 
remove from the Magistrate's Coart the cog
nisance of a motion to set aside a resolution 
of a municipal council regarding licenses. 
This judgment is not rendered in a matter 
concerning municipal <-on*»ralions and muni
cipal officers, bul in n matter where the 
License Act la to be considered Ihiormeaua 
v. Ha in ville, 18 Que. K. H. 407. 10 Que. P. 
K 231.

Jurisdiction —/*« nouai condemnation in 
an action for damage» Damagei luffered in 
the paît and probabU in the immediate fu
ture.] The defendant condemned in a per-

suin of $90 for damages resulting from the 
damming of a river, has no right of appeal 
to the Court of King's Bench to have such
judgment modified in such s way »s to make
it applicable to future ns well ns to present 
damages. I .ale Megantic Pulp Co. V. Htoure- 
pari (1910), 19 Que. K B. 281.

Leave to appeal -Criminal cause where 
magistrate refused to state a case. R. v. 
Hamelin, 3 E L K. 279.

Leave to appeal -Cuitody of rAifdren.]
A lodgment refusing to the wife the cue 

tody of her children pending an action for 
separation from bed and board, ia one from 
wiii'ii i ti will be granted, ni
though such an appeal would appear to be 
unwise. Lachapelle v. Locroim, 7 Que. p. 
K S97.

Leave to appeal -Demurrer -Interlocu
tory judgment -Evidence—Pleading. 1 When 
an interlocutory judgment, maintaining an 
inscription in law, has not the effect of ex 
eluding evidence upon any matter perti
nently pleaded, leave to appeal will not he 
granted, as this judgment ran. In any event, 
be reviewed by the Superior Court, even be
fore the final judgment in the cause. 
(Jirouard v. (Jirouard, 8 Que. P. It. 419.

Leave ta appeal Interlocutory judgment
Hunhand and »r»/c —Separation Réconcili

ation.)—In an action for separation from 
bed and l*oard, a judgment declaring that 
the allegations of reconciliation have t>een 
proved, reserving to the parties the right to 
discus* the consequences of the reconciliation 

the proceeding pending between them, 
is not an Interlocutory judgment from which 
an appeal can he permitted under art. 40. 
C. P. ('Austin v Lafontaine, 0 Que. P. 
H 297.

Leave to appeal Interlocutory judgment 
Waiver o1 appeal — Compliance icitA 

order ! -Even if a judgment granting to a 
foreign plaintiff an additional delay to file a 
proper power of attorney comes under any 
of the conditions stipulated in Art. 40. (’. P.. 
leave to appeal shall not be granted when it 
appears that the plaintiff has complied with 
t*«ri of the order of the Court below, by fur
nishing security for costs, and has also, one 
day only after the expiry of the delay, filed 
a power of attorney, which, however, is in 
sufficient, fan Aibeitoi Co. V. (Jlaigotc <f 
Montreal Aibeitoi Co., fi Que. P R. 06.

Leave to appeal -/nfer/omfory order—
Eruption to form.)—When a pleading l.aa 
been disallowed upon demurrer or exception 
t«* the form and there appears to be a reason- 
aide doubt as to the correctness of the judg
ment. leave to appeal will generally be ac
corded. almost ss a matter of course; but 
the contrary rule prevails when it is the de
murrer <*r the exception itself which has 
been disallowed. Ogilvia v. Fra ter, 3 Que. 
P R 540.

Leave to appeal - Interlocutory order— 
Brcurity Time for appealing ) — Where 
leave to appeal from an interlocutory order 
has been once allowed, without specification 
of the delay within which the security in 
appeal shall be given, there is no specified 
delay fixed for the bringing of the appeal 
other than the delay of 6 months Ferret v. 
Haultry, 8 Que. p. It. 208

Leave to appeal Interlocutory order- 
l ime—Proiecution of appeal. | — Obtaining 
leave to appeal from an interlocutory judg
ment of the Superior Court does not, by the 
inception of such appeal, entitle the party 
obtaining such leave to the (i months pro 
vided by article 1200, (1 P. C-, for an appeal 
to the Court of King’s Bench, and if he does 
not prosecute such appeal within a reason
able time after obtaining such leave, he will 
lose the right to make it. Iloffnung v. Potter, 
7 L. ('. J. 301, followed. Haiburger v. (Jut- 
man. 13 Que K. B 300

Leave to apneal — Judgment allotting 
demurrer in part—Leave to both partiel to 
appeal | Where a judgment has sustained 
in part and dismissed in part n defence in 
law. and leave to appeal has been granted 
upon demand of party against whom the de
fence in law has been partly sustained, 
leave to appeal will also be granted the 
party whose defence in law has been partly 
dismissed. Cantlie v. Cantlie (1900). 8 
Que. P R. 39.

Leave to appeal —Judgment of Superior
Court dinmilling declinatory erception — 
Jurisdiction.]—Where in an action to declare
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a marring#' void. th«- defendant plead- want 
of juriwlirfion of ihe Court before which lie 
ha* been brought, the Court of King's Bench 
will grant leave !-• appeal from n judgment 
diamiswing the declinatory exception. Gober 
v ignrtt, 8 Que. P. R. 1!IH.

Leave to appeal -Time — r«o*tio«.]— 
The 80 days allowed by article 1211. C. I» 
C-. for moving for leave to appeal from nn 
interlocutory judgment run during the long 
vacation, and fall under eieeptlon 11 of an. 
16, (’. 1* <’. Poirier v. Montreal (MM). 14 
Que. K B. 481.

Motion to dlamlae — Herr ire of the in-
»eription before it in filed «a the offhe of the 
Court—C. C P. 1213.J—An Inscription in 
appeal cannot l*e served upon the oppoaite 
party until it has been filed in the office of 
the Superior Court ; otherwise, the inscrip
tion may he rejected upon motion, Gagnon 
v. Hourgotn (IMS). 11 Que. V It. 123.

Motion to dlamlaa appeal Forum. ] —

of non-iran«mi**ion of the r-enrd within the 
time allowed therefor should lx- made liefore 
the Court of King's Bench, the appellate 
Court, and not before the Superior Court, 
which is disseised of th • cause by the inscrip
tion in appeal and the security. H rifl/if v. 
Phillip». 4 Que. I* R. 37.

Motion to dismiss appeal - Jurisdic-
Mm i»ti « laosst C. /’ U, 44 I The
t ourt of Apin-al has no jurisdiction to hear 
a case in which a municipal corporation 
claims a privilege for taxes due when the 
amount of such claim is only $s<i Montreal 
v. Mu, hell ( 11*101. 11 Que I*. R. 252.

Municipal matter» - Mandatant fan 
reliât ion of a gelt made to a municipality—
r r ;.f. 992. loot; | The Court of King's 
Bench has jurisdiction to hear a case involv
ing an appeal from a judgment which dis
missed a writ of mandamus whereby the 
plaintiff sought to oblige the mayor of a 
municipality to sign a resolution adopted by 
the municipal council authorising the cancel
lation of a deed of gift in favour of the 
municipality and the drawing of a deed ced
ing back the lands given to the plaintiff; the 
question at issue in the case is not one re
specting municipal matters. The Mun. 
Homen »f Invent. Co. v. Legate. 11 Q. IV R.
226. 16 R. de J. 42.

Power of Court to vary Judgment 
appealed from when affirming it
liivorcf Custody of rhtldren.]—The Court 
of King'- Bench, sitting in anneal, has the 
tight to and should add to the provisions
of a lodgment « hi«-h oomee before it in op 
peal, even when affirming it, whatever terms 
the circumstance* may require. Therefore, 
where a decree for separation of husband 
and wife comes Indore the Court which pm 
Vides for the custody of one only of several 
children, the Court may. in an affirming 
judgment, order wluit it deems necessary in 
this respect as to the other children, lldicnrd 
V. Helleau, 16 Que K. B. 341.

Quaere, does an ap|>enl lie to Court of 
King's Bench from judgment of Nu|>erior 
Court sitting in apical from an award of

arbitration under a. 20o of Dom. Rw. Act? 
we.. Montreal rf Southern Uxr. Co. V.
andry, IV Que. K. B. 82

Railway Act — Arbitrator»' a nord 
Second appeal to the Court of h>ngs Bt H'k 

Motion to iCnmiss— C. /’. \2 ; It .< I < . 
.17, t. *09.1- By virtue of Art 200 of the 
Railway Act. one appeal only to the Superior 
Court is (H-rmitted from the arbitra tor- 
award. If mi appeal has already ls*en h«-arl 
by the Superior Court, there can be no ai-iieal 
from that Court to the Court of King's 
Bench. I allure» V. Oaf. it Q«# itu. Co 
( It*4M. 11 Qu. V. B. 245; IV Que. K B 
621.

Record Depositions and document» 
omitted — Two artions tend together.] — 
Where two caus«*s have been joined together 
for pm pos# of trial, according to terms of 
Art. 2112, C. J‘. C., and appeal has been 
launched from judgment rendered in one of 
them, and record sent up to appellate Court 
does not contain ail depositions and docu
menta produced in accordance with order 
for trial of the two actions together, the 
appeal should not on that account he dr 
clan-d defective, and motion to so decide 
will be refused, if depositions and documents 
omitted do not refer to appeal and are with
out importance in regard to the decision of 
it Htrnard v. Carbonneav (]V06i, Q. U
le k b m

Removal of stay of execution pend
ing appeal Grounds for Security 
provisional execution of a judgment will only 
t»e granted when without it there would be 
irremediable loss, or when nn appeal then 
froni is launefaed without probable cause, 
especially will it lie refused when the security 
in appeal cover* all ordinary and future 
damages. Carter v. I rguhart, 8 Que. IV R 
210.

Right of anpeal Itankruptey and in
solveney -Distribution of procud» o* real 
estate — Appeal by hypotheearp creditor — 
Status —• A< 'juieteenre — Neeurity — Insu
fficient y — Supplementing - \otirr of appeal 
—Partir»—7 imr.]—A judgment of distrihu 
lion of the proceeds of the real estate of nn 
insolvent, prepared by the prothonotnry in 
conformity with Art. 870. C. IV. as amended 
by 61 V. c. 47. is, notwithstanding Art. KVO. 
C. I*.. appealable to the Court of King's 
Bench.—2. The transferee of an hypothecary 
creditor whose claim Is mentioned in the 
certiorate of hypothecs, has. although such 
transfer was secured after the sab- of the 
property by the sheriff, a prima fa> ie right 
of np|x>nl from the judgment of distribution. 
-3. The fact of the appellant having allowed 

the sheriff to distribute the moneys in his 
bands doe* not constitute nn acquiescence 
in the judgment of distribution.—4 If seetir- 
Ity I* given within 5 days from the tiling 
of the inscription in appeal, the appellant 
may. such security being contested, give ad 
dltlonal security to the respondent, and the 
npp-al will not lie quashed by reason of the 
insufficiency of the first security or of the 
lateness of the second, no objection bring 
made lo the sufficiency of the latter. -6. Tin- 
party who appeal* from the judgment of dis
tribution of the proceeds of the real estate 
of an Insolvent must rive notice of appeal 
to all parties collocated, and not only to
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the curator, and the Court will, on motion of 
th< latter to quash the appeal, give the ap
pellant delay in which to serve the inscrip
tion in appeal upon the other parties to the 
judgment of distribution, <-r desist from his 
appeal as regards the collocations in favour 
of one or more parties. Ituue/u. / v. Hinder 
son. if Que I*. It. SSI.

Ri»;lit of appeal—Conviction for breach
of Provincial Sunday Observance Act.)—See 
R. v. Ouimet, 14 Can. Crim. Cna. 13<S.

Right of appeal — Conviction on turn 
mari/ trial—Recorder’s Court. \ No appeal 
lies to the Court of King’s Bench. Crown 
aide, from a conviction by a Recorder's Court 
upon a summary trial under s. 783 of the 
Criminal Code. R. V. Portugais, 1ft Que. K.
B. :.<rr.

Right of appeal Final or interlocutory
judgment—Hatband and in/e- s'*parution-- 
f'mie/riirh'on of inll—Refrrrnce. \ — In an 
action for separation from bed and board, a 
judgment holding that n provision in the will 
of the defendant’s father, that the movable 
and immovable properties bequeathed may 
not in any manner be liable for the support 
and maintenance of his wife, does not pro
vide for the exclusion of said properties from 
the community then on the death of the testa
tor existing between the parties, and ordering 
the report to be referred back to the practi
tioner appointed by the Court to take an in
ventory of the property am’ assets of the 
community of projs>rty existing between the 
plaintiff and defendant, and ordering the said 
practitioner to Include therein he properti# -> 
and Immovable effects belonging to the aald 
estate, and revenues thereof derived from the 
movable property from the time of the testa
tor's death to the time of the dissolution of 
the community of property, is an interlocu 
tory judgnx-ni not falling under the condi
tion imposed by par. 2 »f Art. 4«i C. P.. and 
may be remedied by n final v'dgiiicot. 
Steirart v. Coirnt. 5 Que. P R. 233.

Right of appeal Final or interlocutory 
judgment—Jurisdiction of Circuit Court.) — 
Action brought in Circuit Court was re
move#! upon declinatory exception into the 
Superior Court and dismiss#-#! upon merits 
by latter Court. Cpnn appeal to Court of 
Review, that Court declared the n#TTon was 
within the competence of the Circuit Court. 
In an appeal de piano to Court of 
King’s Bench — Held, that the judgment 
of Court of Review sending record back to 
Circuit Court was a final judgment, from 
which an appeal de piano would lie. 8t.

• I MM r Q ' I- R 118
Right of appeal -Fr#m Circuit Court. 1

—There is n#> appeal to the Court of King's 
Bench from the judgment of the Circuit Court 
of the chef-lieu #>f a district. Ffandcal v. Cor
poration of de-L'I le llizard. 3 Que. P. R. 388.

Right of appeal — Interlocutory iudg- 
metif.In matters in which no appecl lies. 
Such «*• :h'ise mentioned in Arts 43 and 100(1.
C. P., there la no anneal from an interlocutory 
judgment any more than from a final judg
ment. (Jrier v. David. 4 Que. P. R. 417.

Right of appeal — Interlocutory judg
ment—Leave to prove new- faett — Discrr-

twa. | No appeal lies from an interlocutory 
■. - in- h a Judgi m ii - discret km, 

permits or refuses to permit a party to prove 
by way of supplementary defence or reply 
material facts arising after the contestation. 
Dupuis v. Dupuit. 5 Que. p. R. 01).

Right of appeal — Interlocutory Judy
ment Réfutai of interim injunction — 
Leave.)—Judgment which rejects a petition 
for an interlocutory injunction, demanded 
before issue of writ of summons, is an inter
locutory judgment from which there may in* 
an appeal de piano without leave of Judge 
of Court of King's Bench. Wampole v. 
Lyont {llMkll, 7 Que. I*. R. 331*.

Right of appeal — Interlocutory judg
ment Removal of caute to another dittrict.J 
—An appeal lie* from an interlocutory judg
ment maintaining a declaratory exception and 
remitting the remrd to the Court of another 
district. (lossihn v. Rclley, 4 Que. 1\ R. 
233.

Right of appeal Judgment ditmitting
declinatory exception — Leave to appeal - 
7 iimv for moving—Computation.] -A motion 
for leave to appeal will be granted if it is 
made on the 3let day after the judgment 
appealed against, if the 3Uth day was a 
Sunday or holiday. —I^eavc will be given to 
appeal from a judgment dismissim- a de
clinatory exception, such judgment in pn.*t 
ending the cause and determining a ’.natter 
which cannot be remedied by the final judg
ment. viz., the i-#sui- and method of trial. 
Porter v. Can. Rubber Co. of Montreal, 10 
Qw !• i; 1ST

Right of appeal Judgment in distribu- 
tion of proceeds of tale by sheriff undtr tear 
rant of curator -Status of appellant—,4«- 
tignre of hypothecary creditor Security in 
appeal — Supplementary security after ex
piration of delay—Partit t entitled to notice 
of inscription—Right of curator to more for 
rejection of appeal for irregularity Powers 
of Court.]—A. judgment directing dis ribu
tton by the protIn-notary of the proceeds of 
a sale of immovable property abandoned for 
the Ix-nefit of creditors, made by the sheriff 
under a warrant of the curator, is subject 
to appeal under Art. 830. C. I'., and is not 
a judgment in virtue of Art. 870, nor of 
any of the articles referred to in Art. 800 
of the same Code.—2. A party who appears, 
by a notarial deed of assignment, to have 
acquiri-d the rights of a creditor named in 
the registrar’s certificate of hypothecs In the 
case, may institute «urh an appeal.—3 An 
appellant who has given security within five 
days after filing the inscription to appeal, 
may supplement It by further security, given 
after the delay, and both the Itonds together, 
if sufficient, will avail a* the security re
quired under Art. 1213. C. I*.—4 Notice of 
an inscription to appeal from n judgment 
of distribution under Art. 830, C. I»., should 
be served upon nil the parties interested in 
the distribution. When the sum distributed 
is the proceeds of the sale of nbnn-lon#-<i 
property, the curator of the Insolvent debtor 
ha< a sufficient Interest to move for the re
jection of the appeal, on the ground that 
notice thereof has not been served on all 
parties entitled to it. and the Court may. in 
such a case, order the appellant to serve the 
notice accordingly within a prescribed delay. 
Housquet v. Henderson. 17 Que. K. II. 330.
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Right of Appeal Judgment in revuw 
confirming judgm> nt of Superior Court, but 
reducing amount.)—If R judgment of the 
Court merely reduce* the amount
which a defendant ha* been condemned to 
pay by tin lower Court, the defendant can
not appeal therefrom to the Court of King’* 
Bench. Hull Electric Co. v. Clément, 10 Que. 
P. It. 172.

Right of appeal Judgment of Court of 
Review on concurrent appeal within time 
limited for appealing—Art». ttOS. H09. C. 
P. Q.]—An np|>ral from a judgment of the 
Superior Court, rendered on the trial of a 
ratine, will lie to the Court of King'* Bench, 
appeal wide, if taken within th#* time limited 
by Art. 1209 of the Code of C’tril Procedure 
of Quebec, notwithwtnnding fhat in the mean
time. on an anneal by the oppowlte party, the 
Court of Review may hare rendered a judg
ment affirming a judgment appealed from. 
Chiron fin»» Pulp Co. v Price. 27 C. L. T 
#M. 39 h C. R. 81.

Right of appeal -^Judgment of Court of 
Review tending action bark to add partie»— 
Pinal judgment.)—A judgment of the Court 
of Review referring back flip record to a 
Superior Court to allow the plaintiff to 
bring certain partie» before the Court (in 
this cane the heir* in an action for the 
divlflion of the inheritance) i* a final judg
ment upon which there i* an apnea I de piano 
to 'he Court of King’* Bench. Stet'cm 
Coleman. H Que. P. R 414.

Right of appeal —Judgment of Superior 
Court — Municipal matter — Petition — 
.tefioa—Hotion to guath appeal—Coafl).]— 
No appeal lie* to the Court of King'» Bench 
hr virtue of the provision* of c. 1 of Title 
XI . R S. Q against a judgment rendered 
bv the Superior Court concerning a muni
cipal matter, although the plaintiff ha* joined 
to hi* petition a writ of summon».—The re
spondent. not having made hi» motion to 
quash the appeal entU the hearing the 
merit», had no right to hi* coeta of the mo
tion to any greater extent than the costs 
Incurred for printing and filing the addi
tional factum* filed at the request of the 
Court U|Hin such preliminary question. Mil- 
neron V. St l/aurent, 0 Que. P. R. 48.

Right of appeal -Judgment on contetta- 
fion of claim for privilege for municipal tax 
under tlUO on proceed» of inn-keeper'» keener 
—C. P. H. S.W. SHI and *90; H Edw. I II. 
e. 74. ». d.) - A judgment rendered by the 
Court of Review, reversing a judgment of 
the Superior Court, and dismissing a claim 
of the City of Montreal to be paid by privi
lege out of the proceeds of sale of an inn
keeper's license, sold by a curator to an ♦‘state
abandoned la Insolvency. a buahnaa mx
amounting to less than flOO, is not suscep
tible of appeal to the King'* Bench, the de
mand in question not relating to duties or 
rents or other matters In which the rights in 
future of the parties may be appealed. Mont
real d Ckartrand (1010). 1(1 It de J 430.

Right of appeal -Leave—IViading-wp 
Act—Superior Court. J—An appeal from a 
decision or order of the Superior Court or 
of a Judge thereof, in any proceedings jii- 
der the Winding-up Act of Canada, may only 

C.C.L.—6

be taken to the Court of King's Bench by 
have of a Judge of the Superior Court. 
hraglrg v. H< »t, I» Que. P. R. 103, 4 E. L. 
R 121.

Right of appeal—Lapte of time—Peti
tion o1 right—Power of Crown to waive 
dilug. |—A petition of right was dismissed by 
the Superior Court, Quebec. <*n the 3rd June, 
1800. The petitioner some time afterwards 
applied to the Lieutenant-Governor in coun
cil for redress for the grievance complained 
of in the petition of right, whereupon an 
order in council was passed on the «th June. 
1809, whereby the Crown purported to waive 
the petitioner's delay in instituting an ap
peal from the judgment of th** Superior 
Court and to consent to the petitioners ap
pealing riant pro tune On such appeal com- 
tig before the Queen’* Bench the Crown 

took n*» objection to the jurisdiction, but ‘he 
Court eg proprio motu, raised the point that 
if wn« not competent to entertain the ap
peal after the expiration of the delays pre
scribed by law. and dismissed it for want 
of jurisdiction.- -Held, h.v the Supreme Court 
of Canada follow ing Cimun v. The Ç)w< * «. 
23 S. C. R. 04, that it was competent to 
the Crown to waive the delay, and the Court 
of Quern'* Bench had jurisdiction. Lord v. 
H., 10 Que. K. B. 97.

Right of appeal — Mandamu»— 1/nmc»- 
pal tounciUor — Declaration» — Right to 
•eat. I—No appeal lies to the Court of Queen's 
Bench from a judgment of the Superior 
Court in an action of mandamus, under the 
provision* of c. 49. *. 3, ('. C. P.. to com
pel a municipal corporation to recognise the 
plaintiff a* a duly elected and qua lifted 
member of " their municipal council and to 
reinstate him in that position, from which 
they had removed him without lawful cause ; 
and additional conclusions asking for n de
claration by the Court of the illegality of the 
resolution of the council professing to effect 
the removal, and that th*- defendant abstain 
pending the suit from acting under the al
leged illegal resolution, do not change the 
nature of the action or remove It from the 
condition* and restrictions of <-. 40, C. C. P. 
Lorimier V. tiédard, 10 K. B. 05.

Right of appeal Mandamu» Srcn-
targ-trca»urcr of municipality — Taxe».) — 
No appeal lies to the Court of Queen's Bench 
from the judgment of a Superior Court 
granting a mandamus to the secretary-treas
urer of a municipal corporation command 
ing him to receive municipal and school taxes 
st the time of « municipal election over 
which he Is presiding. In re Motan J Petit- 
clere, 8 Que. P. R. 345.

Right of appeal—Municipal matter»— 
Interlocutory judgment.)—Article 100(1, C. 
C. P., which states that no appeal lies to 
the Court of King's Bench from any final 
judgment rendered under the provision* of c. 
40 in matter* relating to municipal corpora
tions and officers, also excludes an appeal 
from an interlocutory judgment in such mat
ters. Wright v Tremblay, 12 K. B. 308.

Right of appeal—Municipal matter» - 
Superior Court —Pinal judgment op
tion»-—Circa»# Court |—There is an appeal 
from every final judgment of the Superior
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Court, even in tn action to quash a resolu
tion of a municipal council The only ex
ception» are those indiesti-d iu art. 1006. 
C. 1\ C. ; in case* of ertiorari under art. 
1300, C. P. C. ; and m cases mentioned in 
art». 4178 and 4616. It 8 Q.. concerning 
town corporation*. There is no longer an ap
peal from the Circuit Court of a county 
town either in municipal matters or other», 
since the passing of 40 * 60 V. c. 18. La- 
cha-.cc v. Ste Anne de tteaupr>, 10 Que. K. 
B 223.

Right of appeal Order of Judge—Re- 
riaion of taxation ]—No appeal lies to the 
Court of King's Bench against a decision of 
a Judge of the Superior Court, in Chambers, 
reviewing and continuing the taxation hy the 
pmthonotary of the coats adjudged in favour 
of one of the parties. IjO Yolk and Richelieu 
Rtc. Co. v. Menard, 11 Que. K. B. 1, 3 Que. 
P. H 133.

Right of appeal -Order under Winding
up Art--Appeal without have of Judge of 
t ourt below. 1 The right of appeal from a 
judgment can be exercised only under the 
conditions and iu the manner provided in 
the -tatute which grant* the right. Conse
quently, as the Winding-up Act, It. 8. <\ 
11N H», c 144. ». 101. declare* that then- shall 
be an appeal from orders or decisions made 
under it. with the leave of a Judge of the 
Court of tirst instance, an appeal taken 
without such leave, or even with that of a 
Judge of the Court of Appeal, Is not com
petent. and will be qua-hed or dismissed. 
Uruyhy V. Ron, 17 Que. K. B. 152.

Right of appeal — ProAihifio* — Ré
futai. |--An appeal lie* to the Court of h ing'e 
Bench from a decision refusing to grmt a 
writ of prohibition. (Icynor d (Jreen v. 
Lufontaine. 7 Que. P. R 10.

Right of appeal R S. Q.. I» kt78-
}6l5 — Judgment of Superior or Circuit 
Court — Coat» where appeal di»mm»ed for 
want of jurisdiction.]—No appeal lies to 
the Court of King's Bench from i judgment 
of the Superior Court rendered -nder the 
provisions of c. 1 of Tit. XI., K. 8. Q. (as. 
4178 to 4015». "Of Town Corporations.” 
The same rule applies to judgments ia pun 
maltha of the Circuit Court, when that 
tribunal is substituted for the Superior Court 
by the special «-barter of a town, which 
mak'-s the statutory provisions mentioned ap
plicable to the town.—1\ hen an appeal is 
dismissed for want of jurisdiction, the only 
costs awarded are those of a motion. Aichol 
v. Waterloo. Kl Que. K. B. 609. 8 Que. P. 
H. 301.

Security / ime—ftxfenatoa.]—After the 
expiration of the time fixed hy law and the 
order ,.f a Judge for furnishing security on 
appeal, a inotiou to extend the time will not 
be granted. Larocque v. Roaenthal, 5 Que. 
P. R 380.

Status of appellant Member of extinct 
corporation — Curator — Creditor»—hiver» 
judgment»- Single appeal.]—The appellant, 
in his capacity of member of an extinct cor
poration. duly celled on to give hie advice, 
and also as contesting the petition of the 
respondent, ought to be regarded as a party 
to the judgments appealed against, and a-

having an interest in causing them to be 
reversed 2. The Judge who has been asked 
to name a curator to the effects of an extinct 
corporation can call together the creditors 
and (M-rson* interested without a special 
prayer to that effect in the petition, seeing 
that such calling together is a preliminary 
measure necessary to the nomination of the 
curator; but proof of the allegations of the 
petition will be ordered avant de faire droit 
end before naming the «urator.—3. biffèrent 
judgment rendered in a «-ause, namely, the 
judgment naming the curator and inter
locutory judgments, may In- the subject of a 
single appeal. Joynt v. .Ua/edir. V Que. Q. 
It. 23

8<-e Macdonald v. Thxbaudeau, 8 Que. Q. 
B. 449

Stay of proceedings. 1 —Seeing the pro
duction of tin- draft letters and affidavit in 
supixirt of petition—not contradicted by 
affidavit of adverse party—that proceedings 
in appeal would be suspended and the record 
ordered to lie retransmitted to Superior 
Court, to the end that proof muld la* there 
made upon the matters alleged in the peti
tion. U.------tt-qual v. R.----- , 10 R. de J. 42.

Time for Appealing - Expiration of-
IVuirrr—Petition of rv/al.1 -The provisio 
of arts. 1020 and 1200. C.C.. limiting the 
time for Inscription and prosecuting of ap
peals to the Court of Queen's Bench, are not 
conditions precedent to the jurisdiction of the 
Court to hear the appeal, and they may there
fore he waived by the rescindent. Cimoa v. 
The Queen, 23 S. C. R. 02 r ferred to. Art. 
1220. C. C-. applies in proceedings by petition 
of right Lord v. R. (1901), 21 V. I,. T. 
253, 31 8. C. R 165.

Time for appealing — Interlocutory 
judgment—Sale of immovable» by ahthff.] — 
The time for appealing from an interlocutory 
judgment begin* t„ run from the day of the 
pronouncing of the judgment, and not from 
its transmission to the prothonotary. 2. A 
judgment ordering a sheriff to sell en bloc 
immovable* seized in n final judgment, from 
which an appeal lies de piano. Connolly v. 
Stan bridge, I Que. I*. It. 186.

Tranamteelon of record — Motto* —
Forum. !—A motion tn have a record trans
mitted to the Court of Appeal must he made 
to the Superior Court, not to the Court of 
Appeal, Wilton v. Carpentier, 8 Que. 1». R.

20. Quebec—Appeal to Superior Court in 
Review.

Amount of deposit (mount in con 
fr«»ivr#y- iccosnt between prothonotary and
advocate.] When a Judgment i< rendered
' - less than *4<I0, in an action brought for 

urn ex«-«»eding that amount, a deposit of 
*.iO, with an inscription for review, hy the 
defendant, is sufficient. -2. The ndditionnl 
93, in < a*es of judgments rendered elsewhere 
than at Montreal or Quebec, is a matter be
tween the party and the prothonotary who 
makes up and transmits the record. A 
charge made* by the prothonotary against 
the advocate of the party, In an account cur-



m APPEAL 134

rent between them, is a suffirlent compliance 
with the law. Michaud v. Michaud, 34 Que. 
H. C. 88.

Certificate of filial petition for 
review
— Powers of amendment. 1 — A party who 
omits to serve, with his petition for review 
of h judgment, the certificate of filing by the 
prothonotary, may obtain leave to serve and 
file each certificate. 2. If the certificate <>f 
filing by the prothonotary does not indicate 
the date <>n which the petition has been 
deposited, such certificate will he sufficient if 
the record shews the date and if no prejudice 
results to the opposite party, the Judge 
having, by virtue of the provisions of the new
Code f Procedure, very large powers of al 
lowing amendments in matters of procedure. 
Hrrton V. Chabot, IS Que. S. C. 164.

Declaring rule nisi absolute It»
nature Might of appeal therefrom—. C. 
P. .if. 85, 50.11 A judgment which declares 
a rule msi to be absolute is a final judgment. 
Such judgment can be taken to the Court of 
Review or to the Court of Apfteal. A wit
ness threatened with a rule nisi may contest 
it through counsel, without being obliged to 
first appear in person. Semite, a witness 
may simply appeal from a judgment which 
has declared a rule nisi to lie absolute, with
out also lieinir obliged to appeal from the 
judgment which ordered the rule to issue 
siid the délai to go to appeal onh om
men res from the date of the last judgment 
Colima v Can. North. (jue flu. Vo. rf 
Hichardaon, 11 Que. P. It. 138.

Deposit 1 mount Opposition to teigurr 
—Amount involved in <t« tmn. |—The amount 
of the deposit necessary upon an appeal to 
the Superior Court in Review taken by an 
opt .osant who claims certain chattels seised 
u.ider execution, and whose opposition ha* 
been dismissed, is fixed by the amount 
claimed in the action. Cf. Boulet v. St. 
John, 8 Que. P. R. 131*. Oibton v. Wright, 
8 Que P. It 311.

Deposit Defendant au< d in double rapa
city — Inacription in review by plaintiff —• 
Single depoait.)—Although a defendant has 
been sued by the same action in his quality 
of testamentary executor of the estates of 
two consorts, common as to property, which 
community is «till in an undivided state, and 
has liM separate pleas, a single deposit in 
review by the plaintiff is sufficient, even if 
the defendant has filed two separate appear
ances in review, ktetjarvey v. McNally, 9 
Que. IV R. Ifci

Deposit —- Time — Xon-juridieal day —- 
—Might of appeal—Third party brought in 
en garantie — Tutor — Family council — 
A uthori:niion. | — When the last of the 8 
days within which the depoait for the purpose 
of review of a judgment must lie made, is a 
BOD’jnrfdictl day. and the next day is a 
Saturoay. the deposit must be made on the 
first juridical day following.—In a real ac
tion in which the defendant hat brought in 
his grantor en garantie, and the latter has 
taken fait et cauae and contested the demand, 
but the principal defendant has not been dis
missed from the action, a judgment which 
maintains the action may lie inscribed in

1
script ion in review by u iwrty acting in the 
capacity of tutor, which is ratified by the 
order of the Court upon the advice of a 
family council, is valid, just as if it bad 
been made with preliminary atifh-irizatiin. 
Hr own v. Mclntoah, 31 Que. 8. C. 4*15.

Discontinuance of appeal Demand of
certificate l ppearance — tVoioer. | — A 
motion on behalf of the respondent demand
ing a certificate of a discontinuance tiled by 
the appellant of his inscription for review, 
where the appearance ..f the respondent is 
filisl after such discontinuance, will b,- dis
missed with coats. Latout ht v Philip a ,1/nnu 
torturing Co., 9 Que. IV R. 21.

Entry—Notice—Time.]—It is not neces
sary to serve the notice of entering a case 
for review within the time allowed for the

reasonable time after the entry. Carter v 
Mrtllg. 17 Que. 8 C 129.

Entry lime—Certificate of prothonotary
i i’.«/I judgment i -Ti..... ntry of sn appeal

from the certificate of the prothonotary. un
der Art. 223, <\ IV. stating that an inter*

with a certificate shewing its service, within 
three days from its reception, ought to be 
made, notified and filed within eight days 
from the date of the certificate, which is 
equivalent to a final judgment upon the in
tervention. Hillock v. Croizard, 3 Que. IV R. 
201.

From Circuit Court—Future righta— 
Municipal corporations.] There is no ap
peal from the decision of the Circuit Court 
upon a petition, under Art. 100 of the Muni
cipal Cede, to quash a simple resolution which 
declares a road and bridge formerly local 
to be a county mad and bridge, when it 
does not appear that the future rights of 
the petitioner are affected by it. (iurrtin v. 
County of Laprairie, 10 Que, 8. C. 581.

From Circuit Court — Mortgage — 
Builder's privilege—l endor and purchaser.] 
—A judgment of the Circuit Court in an 
action in recognition of a hypothec is appeal- 
able to the Court of Review.—2 The regis
tration of a builder’s privilege, for work done 
at til.- request of a person owning an im
movable «abject to a resolutory condition 
entitling the vendor to demand the dissolu
tion of the sale by reason of failure to 
pay the price, ceases to have any effect 
aft r the vendor lias taken back the property 
under the condition, fjatour v. l'Heureux.

T »m Interlocutory Judgment -Dila
tory exception— Municipal corporation».)— 
A judgment dismissing an exception to the 
jurisdiction is interlocutory.—There is no 
appeal tO tie <Xwrt 0# B< 1 !•« from an in
terlocutory judgment, even in matters con
cerning municipal corporations and munici
pal office* Bedard v. Village of Delorimicr. 
17 Que. 8. C. 141.

From order of Judge — Taxation of 
e sts.j—There is no appeal from the order 
if a Judge of the Superior Court taxing 
and aseertaining the costs of an arbitration
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by virtue of pat. JO of Art. 5164, H. 8. O. 
Richelieu Faat Valu y Rtr. Co. \. JetU, 17 
Que 8. C. . 3 Que. V R. 138.

Incomplete record. | When a cane Is 
intcnlied in review, and the n*vonl from the 
Court below is found to be incomplete, the 
Court of Review, on motion, will order the 
same to he sent hack and completed before 
hearing argument. H'Aifinp v. Jfeaicr, 16 
Que 8. C. 4-48.

Inscription — Depoait — Connolidated 
contestations -- One judgment.]—When the 
parties have agreed to the joining and con
solidation of two contestations of declara
tions of garnishees for the purpose of trial, 
that is to say, the final examination and 
hearing ui*m the merits, and only a single 
judgment i« pronounced upon such contesta- 
lions, nn appeal from such judgment to the 
Superior Court in review may lie made upon 
a single inscription, accompanied by a single 
deposit. Baatein v. Itiehardaon, 1) Que. I*.
It IV

Inscription -Depoait—Two actiona tried 
together.]—Where two actions between the 
same parties have been tried together and 
disposed of by a single judgment, a single 
inscription in review and a single deposit 
are sufficient. Levinaon V. Axelmd. 8 Que. 
I». It. 242.

Inscription — Time — Sot urday. ] — 
When the time for the filing of nn Inscrip
tion in review expires on a Saturday, such 
inscription may tie validly filed and notice 
there..f served on the Monday following. 
Aaarlin v. ->,r*cllc, 8 Que. I». R. 134.

Inscription by one party Incrcaaing
amount recovered agoinat party inaerihing— 
No troaa-appcol.]—Upon an inscription for 
review by <>ne of the parties, the Court sit
ting in review cannot increase the amount 
recovered against that party, unless the 
other party has also inscribed fur review. 
Curé et jlarguiUiera de St. Charlta dr Lack- 
rnaie v. .In hombault, V Que. V. R. 369.

Inscription by plaintiff in review
Several defendanta—Single drpnail Identity 
of defence»—Single hearing—•* 'onaolidation 
of appeal*.] -An inscription in review ac
companied by a single deposit, made by the 
plain'iff in nn action brought against several 
defendants in respect of n judgment re
covered against only one of them, and dis
missing the action as to the others, is valid 
an. regular when these defendants have ap
peared separately by the same attorney, 
and have filed so pa rate but identical pleas, 
when there has been by their consent only 
one trial and hearing on the merits.—2. 
When there are several inscriptions for re
view of the same judgment, one t y the plain
tiff and the others by di Vrenf defendants, 
the Court may order that they shall be 
joined in order that there may be a single 
hearing and a disposition by a single judg
ment. If Ou v. Humphrey. 32 Que. 8. C. 160.

Inscription for review - Notice — Ser
vice—Filing—Time. ]—The fact that notice 
of Inscription in review was served on the 
opposite party within the eight days allowed 
for making the deposit, but uut returned Into

Court within such delay, is not a ground for 
rejecting the inscription, ami a motion to 
meet such inscription will be dismissed, 
where it is shewn that the notice, after ser- 
riee has been Bled on the nee rest following 
juridical day after the expiration of the 
eight days. McDonald v. Vineberg. 3 Que. 
1*. II. 548.

Inscription for review — Signature— 
Solicitor.]—An inscription of a case for re- 
view, in order to !>e valid, must be signed by 
the solicitor for the appellant, and not in his 
name 1 > another whom he has authorized. 
Drouin v. Roaenatcin, 3 Que. P. R. M3.

Inscription in review. ]—According to 
the provisions of 8 Edw. VII. (Que », c. 
74. ms. 1, 2. 3, an appeal lies to the Court 
of Review from a final judgment of the 
Superior Court :.ud of the Circuit Court 
which is susceptible of anneal to the Court 
ol KIng’ Hi n<h, and nn appeal li--s to the 
Court of King's Hencb from a final judg
ment of the Superior Court in all cases in 
which the sum demanded or the value of the 
object claimed is $500 or more. Conse
quently. in the present case, au appeal 
lies to ibe Court of Review since the sum 
dem tided is more than $500, and this al 
though the defendants, appellants, were only 
eonden tied to pay $294.98. MarO'ia v. 
O'Bru n. 16 R de ,T. 1

Ir script ion in review Motion to dia- 
mia* --Aetmn for rent under $100—Interven
tion- -C. /• .52.1—No appeal lies to the
Court of Review from n judgment of the 
Circuit Court which has dismissed an inter
vention which p yed that certain effects be 
releas. i from eeiiure, when the re* t claimed, 
for the present and for the future, does not 
a moi nt to the sum of $100. Sobbah v. liimel 
d Si. grr Sw ing Machine Co. 11 Que. V. R. 
153.

Inf criptlon in review —Time—Delay is 
post office— Practice.]--An inscription tac- 
eom innied by a cheque for the deposit ) in 
reviv'on of a judgment given in the district 
of Ot'awa, filed three days after the ex 
piratic a of the delay prescribed by Art. 1190, 
<’. I*, is valid, if it ap|»ears that It was 
deposi ed in the post office at Montreal, 
vithir tin days from the pronouncing of 
the udgment. that is to say, in such lime 
that in the ordinary course, it should have 
reached the office of the Court in due time, 
and ihat the delay is owing to the postal 
servi •<•. Fournier v. providence Fire Aaaee. 
Co . 15 Que 8. C. 310.

I jseription in review Winding-up .4cl
1 uthon;ation by the Court to appeal — 

C. P. .52; H S. C. c. /». •» 101. 102 1—An 
api eai lies to the Court of Review from a 
judgment of the Superior Court in a case I •
w i icb nn insurance company which i« being 
w< und up. is a party (Cf. Montreal Coal 
A Toning Co. v. Standard Life In*. Co., 0 
0. I‘. R. 243.1 - No authorization from the 
Co irt is necessary for such appeal. Stan-
do d itutual Fire In*. Co. v. Dim Mutual 
F' re Int. Co. (19101. 11 Que. V. R. 386.

Interloentory judgment - Exception to 
c a, » \n appeal to the Ooort Review 
from at, interlocutory judgment ordering de
fendant to plead to the merits not with-
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■tending that he ha* tiled an exception to 
the form on the ground that he is a minor, 

-
Levine, 10 It. L. u. *. 1.

Jndge In Chambers His jurisdiction— 
Motion to eei h fudpment, ( /» ?"
A Judge sitting in Chamher* lias not the 
power to grant n petition asking for the 
■etting aside of a judgment of the Court 
which has refused the appeal, liera use the 
appellant failed to file his statement within 
the time allowed Ouimet v. Fleur ( 190Ri, 
10 Que. P K. 325

Judgments appealable - Judgment 
refuting Imre to appeal. | - augment refus
ing leave to appeal does not fall under any 
of the headings of Art 32 C. P and is not 
appealable. Pag■ v. Génois ( 10091, 3d Que. 
R C. 207

Jurisdiction .'tupirior Court titling in
rtview--Judgment of the Cirruit Court dis- 
miming a petition to net otidr a valuation 
roll.]—So appeal lies to the Cour' of Re
view from n judgment of the Circuit Court 
dismissing a petition to set aside a valuation 
roll. Martel v. South Marston, 37 8. C. 
Que., p. 280.

Jurisdiction to hear appeal -Security 
—Ditponting irilA.]—'Hie deposit required 
for the purposes of review is not necessary 
to give jurisdiction to the Court, and the 
solicitor* for the respondent may. by their 
consent, relieve the apt»ellan! from making 
It. Jutrat x. St. Francois, 10 Que. 8. C. 201

Leave to appeal -Final or Intrrlorutory 
order—Precaution.]—When there is serious 
question whether a judgment is final or 
interlocutory, an application asking that 
leave he granted to appeal to the Court of 
Review will be allowed, because said appli
cation is a fair measure of precaution. 
Teolo v. t 'ordatco, 0 Que. P. II. 416,

Leave to appeal—Motion for—Time— 
Vocation. 1—1The time allowed for making an 
application for leave to appeal from an inter
locutory judgment runs during the long vaca
tion. Poirier V. Montreal, 7 Que. P. R. 278.

Parties to appeal Defendant en gar
antie.]- The cause was set down for review 
by the plaintiff. The defendant moved to set 
aside the setting down and to remit the cause 
to the district of Arthahaaca, on account of 
the default of the plaintiff to make the de
fendant cm garanti« a party to the appeal, she 
having appeared and pleaded to the principal 
demand, which was the subject of the appeal ; 
the principal defendant having also pleaded 
thereto :—Held, that the defendant en gar
antie was not a necessary party. Gastonguay 
v. Savoy, 3 Que. P. It. 308.

Review by plaintiff of Judgment
dismissing action - Third party interven
ing Xoticc to—Deposit. |—A plaintiff whose 
personal action, in which the defendant, 
while contesting It, has brought In a war
rantor who has intervened and also con
tested the plaintiff’s claim, has been dis
missed. may properly inscribe in review of 
the judgment without giving notice to the

warrantor, and is not obliged to make more 
than <>ne deposit ttray v. M >ntreal d Gas
con. 32 Que. 8. C. 116.

Right of appeal I rting ok judgment 
— Reservation.]— A plaintiff who has ,b- 
fained n judgment in his favour for par of 
his claim, and who has appealed as to the 
part of his claim in which he hn« failed, 
does not lose the right to his appeal by ne» 
iug upon and executing the part of the judg
ment which is in his favour, especially when 
he does so with an express reservation of 
his appeal. Hrook v. Wolff, 31 Que. 8. C. 
»«, 8 Que. p. R. INI).

Right of appeal 1 ction raising consti
tutional question — Dismissal for want of■
of appial.]—A plaintiff unsuccessful by the 
judgment of first instance upon a demand 
founded upon the unconstitutionally of a 
statute, because he has not given to the 
Attorney-General the notice required by Art.
ill. i' P., cannx appeal from that Jidg- 
ment upon giving the notice aforesaid. Dal- 
laire v. Déry, 31 Que. 8 C. 386.

Right of appeal — Circuit Court—Ap
peal - l mount involved.]—There is no appeal 
from the Circuit Court of the chief place in 
n district, even if. in an action between land
lord and tenant, it lias de* reed the cancel
lation of a lease for more than $100. Pal- 
User v. Consumers’ Cordage Co.. 7 Que. P. 
R. 280.

Right of appeal--Dealh of defendant— 
Inscription in name of—Xullity—Motion to 
amend.]—This cause was taken cm délibéré 
sur le mérite on the 10th June. 1800, and 
final judgment was rendered on the 27th 
November. 1809. 1 tiring the d libéré the
defendant died, and after the judgment his 
solicitors, in ignorance of his death, in-

ribed the case for review in the name of 
the deceased. The plaintiffs’ solicitors made 
a motion to set aside the Inscription, upon 
the ground that only the legal representa
tives of the defendant could make it. The 
solicitors for the defendant made a cross- 
motion to substitute In the inscription the 
names of the executors of the defendant’s 
will : Held, reversing the decision of the 
Court of Review, that the inscription was 
void, and the motion o amend it could not 
be granted Fraser v. Price, 10 Que. K.
R. Ml.

Right of appeal — Dismissal of peti-
tion for homologation of report—Expropria
tion—Minicipal corporation ] — No appeal 
lies from a decision of Judge of Superior 
Court rejecting petition of the city of Mont
real for homologation of a report of expro
priation commissioners, under s. 439 of t»2 
Viet. c. 88, and. as a consequence, an in
scription for review of each a decision will 
1h> rejected on motion. Montreal v. Donovan 
(190tU. 27 Que. 8. C. 269.

Right of appeal - Existence of appeal 
to King’s Bench.J—1The Superior Court sit
ting in review Is not competent to review a 
judgment against which there in no appeal 
to the Court of King’s Bench. St Paul v. 
Latour. 34 Que. 8. C. 128.



139 APPEAL 144)

Riçht of appeal F inn l nMmrnt FHo- 
minimi of lalerwaltoa.]—A jn<'«nient of the 
Superior Court which dismisse*. nn interven
tion in a final judgment from which an appeal 
lien to the Court of Review The word 
•• final " in Art. 52. C. V, borrowed from 
the English language, and evidently mol-a- 
propot. correspond* to the word "définitif" 
applied, in French civil pr* cedar*, to ap
peal» from judgment*, /ten. ud v. Pilon, 4 
Que P. R. W.

Right of appeal Final judgment—In- 
function. 1—A judgment dissolving an in
junction issued in nn action to set aside a 
resolution of a municipal council is not a 
tins! judgment within the meaning of clause 
1 of Art. .12. C. I*. <\. nnd not being one of 
the judgments referred to in clauses 2. 3 nnd 
4, is not subject to review by the Court. 
Perreault v. Lhrit, »> Que. R. C. 123.

Right of appeal —Interim iajimrfio*— 
Order continuin') — Final judgment J — No 
appeal lie» to the Superior Court in review 
from n judgment maintaining an interim in
junction, especially if such judgment has 
not the character of a definite final judg
ment. Ricard v. Fraud Mere Electric' i'o., 
it Que. 1*. R. 10.

Right of appeal -From Circuit Court— 
Judgment quothinj,j re not ut ion of municipal 
council. 1—A judgment of the Circuit Court, 
sitting at Montreal, quashing, under Art. 100, 
C. M.. a resolution of a municipal council 
which declared the seat of a councillor to 
be vacant, cannot be reviewed Iwfore three 
Judges of the Superior Court f’lermont v. 
tit. Martin, 18 Que S. C. 220.

Right of appeal Future riohtt—.1/wni- 
ripnl bp-lair — Telephone company,] — A 
judgment of the Circuit Court condemned the 
defendants to pay a penalty of $28 for failure 
to paint their poles erected within the limits 
of the municipality plaintiff, as provided by 
a by-law ordering telephone and other poles 
to be painted nnd to he kept painted there
after: Held, that the demand I which was 
for $S0) did not relate to n matter “in 
which the rights in future of the parties may

clause 3, of the Code of Procedure, a.id 
therefore no appeal lay in such case to the 
Court of King’s Bench sitting in appeal 
from a judgment of the Circuit Court : nnd 
consequently such judgment was not suscep
tible of revision by the Court of Review 
< Art. 82. C. C. P i Coatùook v People'$ 
Telephone Co. 11901 ). 21 C I* T. 351. 19 
Que. S C. 533.

Right of appeal liaient corpus j—No
appeal lies to the Court of Review in mat
ters of habeas corpus ad tuhjiriendum. 
Lorem v. Lorem, 7 Que. I*. It. 149.

Right of appeal —Interlocutory order— 
Amount in eontrovcriy— Statute*. 1—1There 
is no npi>ca 1 to the Superior Court in Re
view from an interlocutory order in a cause 
In which the amount claimed is not more 
than $600, as inscription for review can he 
made only in the case» enumerated in clause 
1 of Art. 44. nnd clauses 2 and 3 of Art. 
52a of the Code of Civil Procedure, as

amended by the Quebec statute, M Edw. VII. 
c 74. Can Rubber Co. v. porter, 10 Que. 
P R 184

Right of appeal Interloi'utory judo 
meat—Pitmttoal of exception—Obfcction to 
appeal -Conta | - - A judgment dismissing an 
exception to the form is only an interlocutory 
judgment, and is not appealable o the Su
perior Court in Review 2. If the ,*e* pondent 
in review has not complained bv motion that 
the judgment is only interlocutory, but baa 
raised this point only in his factum and hie 
argument, the inscription In review will he 
set aside with costs only of a motion to act 
aside. Miyneron v. Yon, 4 Que. P. It. 179

Right of appeal Intrription for retie* 
—Tutor—Judy mont. ]—Art. 3tM, C. which 
forbids a tutor to appeal from a judgment 
without having been authorized to do so by 
a Judge, upon the advice of a family coun
cil. does not apply to an inscription for rw 
view, which is only for a re hearing before 
the same Court presided over by three Judges. 
Beaumont v. Lamonde, 5 Que. P R. 113.

Right of appeal —»/udymen t of Circuit 
Court Petition to quath atietiment roll.) 
—An appeal will not lie to three Judges of 
the Superior Court from a judgment rendered 
by the Circuit Court at the chief town of a 
district, upon a to quash an assess
ment roll Noyct V. Cowantiillr. 8 Que. P 
R 420

Right of appeal—Judgment of Record
er* Court—Amount—Tare*. 1 An appeal
lies to the Superior Court sitting in review 
from a final judgment of a Recorder's Court 
for an amount exceeding $500, in an ac
tion for municipal or school taxe». Mont
real v. Alfldola de Sola. 32 Que. S. C. 257.

Right of appeal Municipal by-law.]— 
There is no appeal t.i the Superior Court 
in review from a judgment of a Judge of 
that Court granting n petition for the con
firmation of a municipal by-law. St. Paul 
V. Utour, 9 Que P It. 202.

Right of appeal — Order ttrikiny out
plea—Stated rate.} There i« no appeal to 
the Court of Review from a judgment strik
ing out one of two pleas filed by the defend
ant on a conjoint statement of the case un
der Art. 512. C. P. (Irenier v. Connolly, 7 
Que P R. 212.

Security—Content to irreyular drpont 
Validity of intcription Solicitor'* authority 
to content.)—In the case of an inscription 
for review, if the attorneys of the mqiondent 
consent to the deposit required by Art. 1198, 
C. P. remaining in the hands of the attorney 
for the appellant, the Court of Review will 
not, ex mero motu, declare the insertptioe 
irregular and void, especially if the Court is 
of opinion that the judgment of first instance 
should be affirmed on the merits. Semble, 
that in a case where the Court of Review 
was disposed to reverse the judgment below, 
it would order that proof should be given 
of the authority of the attorney to consent 
on behalf of his client. Jutra* v. St. Fran 
roit. 3 Que. P. R 530.
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Secnrlty -Depotit—Amount of—Amount 
in controversy.|— An inscription for n-view 
in fin M*tion to act aside a lease containing a 
contract fur sale, when the value of the im
movable in question is mure than $400. must 
he amimnanie#! by a deposit of $75. and the 
Court will order the party who inscribes to 
supplement his deposit of $50. .1 tartolaii v.
(Irenier. 4 Que p. R. 3»?.

Secnrlty for coats twoaat of. 1—Al
though an action may appear to be in the 
nature rf a posaeaaory action, if the amount 
claimed ia less than $400 it belongs to the 
weeond class of the tariff, and n deposit of $60 
made with an inscription in review is suffi
cient. Morin v. Gagné, 7 Que. P. R. 82

Secnrlty for costs Irnouaf of—Peti 
tion of creditor.]— A petition of a creditor 
of an insolvent to he put in possession of 
effects belonging to the petitioner which are 
in the hands of the curator, falls under the 
head of actions of the si rond class • and an 
inscription for review must he accompanied 
by n deposit of $75 Brother» v. Dcimartcau.
• ; Qw !' R

Secnrlty for costs Amount of—Several 
respondent».]—Where then- are several de
fendants who have appeared and pleaded 
separately in the Court of first instance, the 
plaintiff who has failed must with his in 
scription for review make as many deposits 
as there are defendants. Aetr v. Percy, 24 
Que H C. 232.

Secnrlty for costs—.Amount of—Sev
»ml rrrpondent».]—Where several defendants 
have appeared and pleaded separately, a 
plaintiff, whose action has been dismissed and 
who is appealing, must make as many de
posits upon appeal as there are distinct de
fences .4 err v Percy. Q. R 24 K. C. 232. 
followed, dermano V. Mutten, 6 Que. P. R. 
248.

Secnrlty for costs Deposit»—Amount
involved.]—The amount in litigation spoken 
of in art. 1100. C. P. must exceed the 
amount due under the judgment for princi
pal. and does not include the amount of 
costs. 2. In the case of an appeal by the 
defendants to the Court of Review from a
lodgment for Ion than lb** In 
brought for a sum greater than $400, the 
amount in litigation is less than $400, and 
the deposit necessary is 830. Sounder» v. 
United Factorie», 6 Que. P. R. 34.

Secnrlty for costs - Depotit — Title to 
land- Amount involved ]—The plaintiff sued 
to obtain a good title to n property which he 
alleged that he hart bought from the defend
ant at the price of $150 and ImpMvements. 
which he alleged were worth $350.—Held. 
that he must, under art. llftft, C. P., make 
a deposit of $75 to obtain a review of the 
judgment dismissing his demand. David v. 
('henever, 0 Que. 1\ R. 24.

Several defendants —Separate defence»
—Inscription for review and depotit—Con
solidation of confutation».]—Where several 
defendants, sued jointly, file, by the same 
attorney, each one a separate plea, hut ab
solutely Identical, after having demanded par 
ticuiars by one motion made on behalf of all

one Inscription for review and one deposit 
are sufficient.—In such a case the different 
contestations may be joined in one. //élu 
v. Humphtey. 8 Que. P. R. 337.

States of appellant—Provisional guar
dian -Leave.]—A provisional guardian has 
no right to appeal from a judgment dismiss
ing a petition by him. without obtaining the 
'••••■ ol tin 1 ' tort r Ju Igs an t the entry
of the appeal without I.ave will be struck 
out with costs, on motion. Dotcker v Lynn, 
3 Que p R 200

21. Qriser — Appeal to Svpuuob Cover 
(Single Juno*).

Order In Chambers Guardian ] — An
appeal di«es not lie to the Superior Court 
(single Judge sitting at Montreal) from an 
order of a Judge at Chambers appointing a 
guardian and a person to watch the con 
duct of the guardian Houtqurt v. Dauph
inois, 2 Que. P. R. 366.

22. Quebec—Appeal to Ciecurr Cover.

Judgment of Board of Delegates -
Choice of f>.rum for appeal-Time for ap 
peal.]—Where an appeal from a judgment of 
a board of delegates of two counties may be 
taken either in a district like that of Mon 
treal. in which every juridical day is a term 
day. or in another district like that of Iber 
ville, in which the terms are fixed by pro 
plantation of the Crown, during certain 
month* of the year, the appellant i* abso
lutely free to take his appeal in either of 
such two districts. 2. It is the situation of 
the municipalities in different districts which 
fixes the jurisdiction of the Circuit Court of 
one or other of such districts. 3. The time 
for lodging an appeM under Art. 107<>, C M., 
is always only a modality of the procedure 
followed hi to time in the district in which 
the appellant 1* taking his appeal. 4 To 
decide the contrary would be to deprive the 
appellant of his choice between the jurisdic
tion of the Circuit Court of the district of 
Montreal and of that of the district of Iber
ville. Arbre v. Lustier. 20 Que. S. C. 543.

Leave to appeal —Affidavit not required 
— M. C. «46. 1061, 1071.]— It is not neces
sary to support with an affidavit a petition 
for leave !.. appeal to the Circuit Court, un
der the provisions of Art. 1061, M. C., from 
the resolutions adopted by a municipal coun
cil, according t-> Art 746, M. <' for the 
purpose of inscribing upon the valuation roll 
the names of certain persons mentioned in 
the resolutions. Hebert v. St. Michel (19101. 
10 R. de J. 523.

Menlclpal corporations — Board of
delegate»—Service of writ—Costs. 1—An ap
peal lies to the Circuit Court, under Art. 
1002, M. (\, from any decision of a board 
of delegates, at the instance of any party 
aggrieved thereby, although the right of a 
petition. ..nder Art. 100. M. C.. is only 
granted to a municipal elector.—2. The res
pective county corporations are sufficiently 
served with the writ of appeal by a service 
of the copy of the writ upon the secretary
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of the board of delegates.—3 The county 
corporation* an- liable for the costs of an 
appeal from a decision of their board of 
delegates acting on Ite own motion. Mr- 
gantie v. Compton. 16 Que. R C. 281

23 SASKATCHEWAN— \rPEAL TO Sl'PlEMt
Cover.

Commlttsl for contempt of Cenrt —
IHaobrdience of iajMncfion.]—Leave to appeal 
from 12 W. L R 810 rraated oe tema 
There is no deliberate defying the order of 
the Court. This j* not an appeal in a crimin
al cause or matter. Moose .l/oNntatn Lumber 
and Harduan Co. V. 1‘aradxn. 12 W. L. H. 
424

Right of appeal to Court en bane 
from order of Judge I nterlorutory or
der— I,rave—Rule 501.] — Defendant, hav
ing given notice of an appeal from the judg
ment pronounced upon the trial of this action, 
made default in filing the appeal hooka 
within the time limited. An application wa*. 
therefore, made to a Judge for an order ex
tending the time f«»r tiling the appeal books, 
which was refused. From this order the 
defendant appealed. (In the appeal it was 
objected that the appeal did not lie, the or
der appealed from being an interlocutory 
order, from which no appeal lay without 
h-aye, which had not been obtained. The 
action involved an in’erent in real estate:— 
//rid, that ’he fact that an interest in real 
estate waa Involved in the action did not give 
a right of appeal from an order in such ac 
tlon without leave unless *uch title or in
terest was in question in the order appealed 
from 2 That the order in question, while 
it might in effect, finally dispose of the ac
tion as far a* the defendants were concerned, 
was not thereby a final order, hut was inter
locutory. a final order being one made in 
an application which, if decided In favour 
of either party, finally dispose» of the action, 
while this application, if the appellants had 
succeeded, would have allowed them to pro
ceed with the action. Newkirk v Steea 
(1910), 14 W L R 707. 3 Baaà L. R. 206.

Stay of eiemtion pending appeal —
Retention in Court of money paid tn--Npe- 
rial rinumatanrea - /stoisstwy of rripond- 
enta. 1 The Court will stay execution pend
ing an appeal, or retain in Court moneys 
paid in which represent the subject-matter 
of the action, if it la established or seems 
probable that the party realising or receiv
ing the money would be unable to pay It 
back should he fall in the appeal Haggard 
v. Ont. rf Saakatrheuan l.and Cor., 7 W L 
R 480, 1 haaà. L. R 62.

Stay of proceedings pending appeal
Orounda for—Hufctmcy of- lhamiaaal of 

pr> noua application — Rea ,mdu ata I — 
Judgment having been given : ■ be plain
tiff. the defendant appealed to the Court en 
banr, and applied for a stay of execution 
pending the appeal. The application was 
dlsinlaeed, the material being held Insuffi
cient. The application was renewed on affi
davits by the barrister engaged a* counsel 
for the defendant, setting out the judgment, 
the appeal, payment into Court of the 
amount of the judgment, and, in a general

way, that he believed injustice would 
done if a stay were not ordered, and an 
affidavit by an agent that he was informed 
by th«- defendants counsel that the defend
ant if the plaintiff realised the judgment, 
would, in the event of the appeal being suc
cessful, have difficulty in recovering the 
money.—Held. that. In order to obtain a 
stay of proceedings [lending appeal, special 
grounds must be shewn, and no such grounds 
were shewn * • the material filed.—2. That 
the defendar* having previously applied for 
a stay and failed, the matter was now tea 
judicata. Cover* v Janaen, 1 Saak. L. it. 
424. » W. L R 133.

Surrogate Courts Act, 1907, aeo. 36
Forum | — Appelle*• a, being dissatisfied 

with an order of the Surrogate Judge, gave 
notiee of appeal therefrom "to a Judge of 
the Supreme Court of Saskatchewan." and 
of intention “to move to the prêt».ding Judge 
in Chambers on.” This notice was given on 
the last day for appealing. On the hearing 
of appeal it was objected that the appeal was 
not taken to the proper tribunal, under 
the Surrogate Courts Act, and on this ob
jection lieuig made an application was made 
to amend the notice:- Held, that the appeal 
given by the Surrogate Courts Act is to a 
Judge of the Supreme Court sitting in Court, 
and a-* rules have been promulgated fixing 
the sittings of Court for each Juuk-lal dis
trict. the appeal la to a Judge sitting in 
Court at such appointed times, and as the 
notice here evidently contemplated the Judge 
in Chambers as the tribunal to which the 
appeal was to l»e taken, It was irregular, and 
no action could lie taken upon it. 2. That 
inasmuch as the time for appeal had expired 
and the right of appeal was gone, no amend
ment could be made In the notice of appeal. 
3 That in any event the aubject matter in 
question did not exceed $300, and there wae 
therefore no right of appeal In any case Re 
Independent Order of For eat era (1910). 
13 W. I* It 409. 3 Bask I. R. 13.

Warrant of proeerntiom Abandon

of appeal.]—Plaintiffs having given notice 
of appeal tu the Court en bane, neglected to 
perfect the appeal within the time limited, 
and the defendant moved to dismiss. It was 
objected on the authority of (Jriffln v. t//rn. 
11 <’h. D. 918. that no costa of the motion 
should be allowed, aa no demand had be«n 
made for costa of the appeal:—Held, that 
Oriffln v. Allen, aupra, d.d not lay down the 
established practice in these matters, but 
merely indicated the course the Court would

Eursne In such cases, and no such practice 
avmg been established in this Court, the 

application should be allowed with costa, hut 
the rule In Hriffin v. Allen was a very proper 
one, and in the future the Court would not. 
in the absence of good cause, allow costa 
of an application to dismiss for want of 
prosecution of an appeal, unless the appll- 
'■ant has made a previous demand for coats 
of the appeal, which has not been complied 
with. H eaael v Tudge. 11 W. L. It. 909. 2 
Hash I* R 281.

24. SvraEMi Cotter or Canada—Appeal to.

Acqwleeeeaee—Eatoppel — Appeal for 
eoata—Çluaahing. 1—The defendants severally
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contested a demand for judicial abandon
ment, on the ground that they wen* not 
partner» The judgments appealed from de
clared them to be partners. They then aban
doned their property under reserve of ex
ception taken to the judgments and of their 
recourse by appeal to the Supreme Court of 
Canada, and declared that the abandonment 
was consented to under these reserves and 
in order to avoid a copia*, penalties, trouble, 
and costa. After a curator had been ap 
pointed, and while the estate was being 
realised and distributed, they commenced 
proceedings for appeals to the Supreme 
Court of Canada. ( n motions to quash the 
appeals.- 1/eld. Sedgewirk, J., dubitante, 
that the abandonment made was an 
acquit ta meat and voluntary execution of 
the judgments in question, and estopped the 
defendants from further aptieal, except on 
the question of costs. Vpon that question 
the Court had jurisdiction to entertain an 
appeal, but uniformly declined to do so. In 
such vases th • proper practice is to move 
to quash the anpeal. Seklomann v. Dotrker 
dpnoi. an c. l. T. 271. no s. c. R nen.

Acquiescence—E adaption —- Motion to 
vary minute*—Costs.)—When* n rescindent, 
on an appeal to the Court below, has failed 
to set up the exception resulting from ac
quiescing In the trial judgment, as pro
vided by art. 1220 of the Code of Civil Pro
cedure, he cannot, afterwards. take advan
tage of the same objection by motion to 
quash a further appeal to the Supreme Court 
of Canada An application to vary the min
utes of judgment. In respect of matters 
which had not been mentioned at he hear
ing of the appeal, was granted but -Itbout 
costs, ('humbly Manufacturing Co. v Wil
lett (19041, 24 C L. T 204. 84 R C R 
502.

Allowance of.) —Application of money 
paid into Court on appeal to Conn of Ap
peal—Contract—Const ruction — Conditions 
—Certificate of engineer—Repairs to pave
ment» of streets — Municipal corporations. 
Hamilton v. Kraemer-lncin Rock A»phalt & 
Cement Paring Co., 1 (>. W. R. Ill, 2 O. 
W R. 25, 3 O. W. R. 343, 347

Allowance of—Forum—Judge of Court 
of firit inttance.]—When judgment is ren
dered by the Court of Review affirming a 
judgment of the Superior Court, sitting in 
a rural district, the party who wishes to 
appeal to the Supreme Court of Canada, 
and furnlah security for costs, must apply 
for lea •• to do so to the Judge of the dis
trict where the action was brought. Daigle 
v. Quebec «Southern Rte. Co., ft Que. I*. R. 
403.

Allowance of.)—I«eave to appeal—Neces
sity for—No application for. Hianatr v. 
Shirla*. 3 O. W. It. 300

out leave ; although it be impossible to move 
for such leave owing to the fact that neither 
Court sits in vacation. Rut the power of 
the full Court of Appeal or of the Supreme 
Court to grant leave or to allow th*- appeal 
under the provisions of ftO V. c. 24 <<>-». 
doe» not dejiend upon a single Judge mak 
ing Hivh an order. Tabh v. firand Trunk 
Rtc. Co. ( lWM i. 24 C. L T 335, 8 f> L. 
R. 281. 514. 4 O. W It. lift, 135.

Amendment of petition -Ditrrrtian— 
Supreme Court .tct. ». fid)—See /fill v. 
Hill 111*141. 24 «' L. T 73. 34 S. C. R- 
18.

Amount in dispute.! —An action was 
brought by the lessee of lands, the rental of 
whleh was *250 per annum, to have the 
lease cancelled as lieing simulated -.—Held. 
ihat no amount of $2.000 or upward» was 
In dispute, and the appeal not relating t-> 
any title to land or tenements or annual 
rents within the meaning of s. 20 fb> of 
It. S. c. e. 135, the Supreme Court had no 
jurisdiction to bear it. Frechette v. 
Simoncau, (19101, 20 C. L. T. 433.

Amount in dispute- —Title
to land. ! —In proceedings by the city of 
Montreal collect the amount assessed on 
the defendants' land, an opposition to the 
seizure, alleging that the claim was pre
scribed. was maintained, and the city sought 
to appeal t" the Supreme Court Held, that 
there was nothing in controversy between the 
partie» but the amount assessed on the de
fendants' land, and that Mng less than 
$2.000. the Court had no jurisdiction to en
tertain the appeal. Montreal v. f.anj tf 
loan Co. (1901 ». 24 C. L. T. 79. 34 S. C 
R. 270.

Amount In dispute Future right* 1-— 
In an action for nrpnration de corp*. the de
cree granted separation and ordered ’he hus
band to pay $1.500 per year alimony It 
was paid for some years, and the hu»band 
having died hi# widow brought suit to en
force payment from hi* universal legatees. 
The Court of King's Renrh having reversed 
the judgment of the Superior Court in her 
favour, she sought to anneal to the Supreme 
Court of Canada —Held. that, a» she was 
only entitled to one year's alimony when 
the suit commenced, the appeal would not 
lie, notwithstanding the fact that If she had 
succeeded in the King's ltench she could 
have executed the judgment for more than 
$8.009. The amount demanded establishes 
the right to appeal, and if that is less than 
$2.000 the appeal will not lie. though more 
than *2.<100 may be recovered.—Held. also, 
that future rights were not bound by the 
judgment appealed from h.v reason of its 
effect on her right to further payment of 
the alimentary allowance. Wintrier v. Dav- 
id*on (19(H). 24 C. L. T 79. 34 S. C. R 
274.

Allowance of —.1/oh'ow to rrtend time— 
Juriadirtion of tingle Judge of Court ap
pealed from.]—A Judge uf the Court of Ap
peal has no jurisdiction to extend the time 
for the a 1 Iowa nee of the security proposed 
to be given upon an appeal Intended to be 
brought from the judgment of that Court to 
the Supreme Court of Canada In a case 
where no such appeal can be brought wlth-

Amount In dlapnte.1—In an action by 
the lessee of lands leased for 4 years and 9 
months at a rental of $250 per annum, to 
have the lease cancelled as being simulated : 
— Held, that no amount of $2,000 or upwards 
was in dispute, and that, as the appeal did 
not relate to any title to land or tenements 
nor to annual rents within a. 29 (6) of R. 
S. C. c. 135, It could not be entertained by
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the Supreme Court of Canada. Frechette v. 
Simmon.au ( 11H0I. LU C. L. T 43.1. 31 
8. C. R 11

Amount in dispute -Life prnaion.l—
Action for $("2.50. the tint monthly instal
ment of a life pension, at the rate of $750 
per annum claimed by the plaintiff, for a 
dec In rat ion that he was entitled to surh an
nual peusion from the defendant*, payable 
by equal monthly instalments of $02.50 each, 
during the remainder of his life, and for 
judgment for such payments during bis life. 
It was shewn that the coots of an annuity 
equal to the pension claimed would he ovpî 
$7.000.—Held, following Rodier v. lAtpirrrc, 
21 8. C. R tB*. Macdonald v. (ialivan. 28 K. 
C. R. 258L La Banque du peuple v Trottier, 
ifc. 422. O'Ml v Gregory. 24 R C. R. Wl. 
end Talbot \ Qsilwirtia, 30 s 0 B 4M, 
that the only amount In controversy was 
that of the first monthly instalment, and 
that the Supreme Court of Canada had no 
jurisdiction to hear an appeal. Ijopointc v. 
Montreal Holier Henerolent and petition So
ciety, 35 8. C. R. 5.

Amount in dispute- Plea*—Incidental 
issues. ] — Issues raised merely by ideas can 
not have the effect of increasing the amount

Court of Canada jurisdiction to hear an 
appeal; (jin-uard. J„ dub. Standard Life 
Atturance Co. v Trudeau (1900), 20 C. L. 
T. 223. 30 K. C R. 30K

Amount in dispute — - Reddition de
compte—f '<>ntr»tati»n. | -An action en reddi
tion de compte concluded w itb a demand for 
SUMO. The defendant filed an account for 
over $8,000, and by hia pleas claimed a small 
balance was due him. The plaintiff replied 
by contesting several items of the account 
filed, and, abandoning his former conclu
sions claimed whatever should be found 
due him on the contestation, lie recovered 
$2,2l*> in the Superior Court, which the 
Court of Queen’* Bench affirmed. On ap- 
P<*hI to the Supreme Court uf Canada.— 
Held, that more than $2.<mni was in contro
versy. and the appeal would lie. Motion for 
approval of security granted with costs. Hell 
V l ipond (19011. 21 C. L. T. 328. 31 8 
C. R. 175.

Amount 1» dispute -Retraxit. I—1The
judgment appealed from condemned the de 
fendants t.- pay $775.40. th- balance re 
maining after deducting $1.524.00 realised 
on n sale of property made by consent pen
dente life. The amount demanded wae 
$2,800 20, wo that the plaintiff"' full fact 
was in fact sustained.—Held, that, as the 
amount recovered was different from that 
demanded, and the amount of the original 
demand exceeded $2.000. the Supreme Court 
of Canada had jurisdiction to entertain an 
appeal. Joyce v Hart, 1 S. C. U. 321. I.evi 
v. Reed, 0 S. C. R. 482. and lyabtrge v. 
Fquitabfe IAfc Atturamc So^ety, 24 S. C. 
It. 50, followed, f'oiran v. f,'rans. 22 S C. 
R 328. Mit. hell v Trenholme. ib 381, La- 
rhanre v. Socilti dr Prit it dea Placement», 
20 H. C. R. 200. and Hraurhrmin v. Arm- 
•front), 84 S C R. 285. distinguished. Du- 
fretne v. Fee, 35 8. C. R. 8.

Amount In dispute St at utr» R, pay
nuncy.]—Paragraph (/) of a. 1 of (10 V. c.

34 (I)-1. which provides that, where an ap
peal from the Court of Appeal for Ontario 
depends on the amount in dispute, such 
amount shall be understood to be that de
manded, end not that recovered, if they are 
different, has no operation, being repugnant 
to (cl. which requires the matter In contro
versy on the appeal to exceed $1,000 to give 
jurisdiction Where two clauses of the same 
statute, coming into force at the same time, 
are repugnant, the clause placed last in iniint 
of arrangement cannot be held to supersede 
the other as expressing the latest mind of 
Parliament. Hunter v. Ottoura (1000), 20 
C L. T. 431 ; 8. nom. Ottoua v.
Hunter, 31 8. C. R. 7

Amount lu dispute---- Title to land—
Future right» - Extending lime.)—L had 
given n mortgage to the Standard !>oan and 
Savings Co. ns security for a loan, and had 
receives! a certain number of the company’s 
shares- All the business of that company 
was afterwards assigned to the defendants, 
and L. paid the latter the amount borrowed, 
with internet, and $4<M).H0 in addition, and 
asked to have the mortgage discharged. The 
company refused, asserting that I*, as a 
shareholder in the Standard Co., was liable 
for its debts, and demanded $70.20 therefor 
by way of ceiunterclaim. An action by L. for 
a dee-la ration that the mortgage was paid and 
for repayment of the- $400.80 was dismissed 
<3 O. L R. lill. 22 Ore. N. (10). but on ap
peal the Court of Appeal ordered judgment 
to be entered for L. for $47.04 (5 (). 1* R. 
471. 23 Occ. X. It». 2 U W. R. 8701. The 
defendants appealed to the Supreme Court.— 
Held, that the appeal would not lie; that no 
title to lands or any interest therein was in 
question, ttint no future rights were in
volved within the meaning of a. 1 (dt of 
00 * (Il V. c. 34; and that all that was In 
dispute was a sum of money less than $1.000, 
aud therefore not sufficient to give jurisdic
tion to the Court.—Held, also, that the time 
for bringing the appeal cannot be extended 
after the expiration of (Ml day* from the 
pronouncing or entry of the judgment ap
pealed from. Lee v. Can. Mutual Loan d 
Inveat. Co.. 24 (’. L. T. 47; S. C.. aub. 
noin. i on. Mutual Loan d Inceatmrnt Co. 
v. Lee, 34 8. C R. 224.

Amount lu dispute - tl’eivrr—Con- 
sent.)—The ra*e on apis-al to the Supreme 
Court of Canada cannot be filed unless se
ep rltj for ...........eta <>f the appeal is fur
nished as required by «. 4«i of the Act. The 
giving of such security cannot be waived 
by the respondent nor can the amount fixed 
by the Act lie redueid by hi* consent. HoL 
•tciii v. Corkburn. 35 S. C. It. 187.

Amount in dispute. | — Where the 
Court of King’s Bench affirmed the judg
ment of the Superior Court dismissing the 
action, but varied it by ordering the defend
ant to pay a portion of the costa.— Held. 
that, though $2,117 was demanded by the 
action, the defendant had no appeal to the 
Supreme Court of Canada, ns the amount of 
the costa which he was ordered to pay wae 
lesa than $2.1MW>. Allan v. Pratt, 1.1 App. 
Cne. 78(). and Monrttr v. Lrfebvre, Kl S. C. 
R. 887, followed. Iteauchemin v. Armatrong, 
( 19041. 24 C L T. 111. 34 S C. R. 285.
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Appeal bond — Judgment reverted by 
King'» Bench, but reitorcd by Supreme 

V. 1-14.—Held, the security 
in appeal in not discharged until the matter 
become» finally settled by the Court of last 
resort. Lowrcy v. Routh, M. L. R. 3 <V B. 
3(14. followed. Bruneau v. Qenereus ( 1910). 
11 Que. P It 277

Appeal per ealtnm—A.\rfe"»ion of time 
—Juri»di> tion of Judge of Court 6r/ou\] — 
A Judge of the Court appealed from has no 
jurisdiction to eg tend the time for appealing 
per taltum to the Supreme Court of Canada 
After the expiration of (to days from the 
aigning. entry, or pronouncing of judgment, 
leave to appeal per outturn to the Supreme 
Court of Canada cannot be granted. Barrett 
v. Le Syndicat Lyonnais du Klondyke, 33 8. 
C. R. «67

Appeal per snltnm Vumdicfion.l — 
Leave to appeal per taltum refused where 
apt>ellant had been too late to appeal to a 
divisional Court for Ontario, and leave for 
an extension of titre had been refused, and 
when- h«> had no right to appeal to the Court 
of Appeal for Ontario Oltatra Electric Co. 
W. Brennan (1901). 31 S. C. It 311. fob 
lowed. Armour V. Onondaga ( 19071, 42 S. 
C. R. 218. See 14 O. I- R. «*1. 9 O W. 
R. 833

Appeal per saltern ~\ew ground».}-- 
Per Taschereau. C.J—Where leave to ap
peal per saltum has tieen granted on the 
ground that the Court of last resort in the 
province has already decided the question 
in issue, the appellant should not be al
lowed to advance new grounds to support 
hie npitenl. Miller v. Robrrt»on (190l>. 24 
C. L T 203. 3ft 8 C. R. 80.

Application for leave pending, de
lay in hearing owing to vacation—Appli
cation to Judge of Court of Appeal to stay 
inane of certificate of judgment, refused. - 
Remedy by application to High Court. T«ae- 
ley v. Toronto Ru\ Co., 12 O. W. It. 511.

Approval of security on appeal —
Right of appeal Title to land Motion to 
Supreme Court for leave to appeal. J Pro
posed appeal from 13 O. W. R. 301. There 
having been no decision in a case like the 
present whether title to land is brought into 
question, security allowed f no* him va teat, 
with suggestion that leave to appeal on 
confirmation of security be had from Su
preme Court. Can. Bar. v. Brotrn, 13 O. 
W. R. 671-

Binding decision on former appeal
—Supreme Court of .Voro Srotia—Quashing 
appeal—Judgment—Estoppel — Mandamus] 
—See Drytdale v. dominion Coal Co. 
( 1904), 24 C I* T. 166, 34 S. C. R. 328

Bond -Form o/.]~ In addition to the de
fects to which attention was drawn in Jamie- 
•on v. London and Canadian L. and .4. Co- 
18 P. It. 413. and 1’oitny ”, Tucker, ib„ 449, 
the form of Ismd given in Cassel»' Practice, 
2nd ed.. p. 220. is also defective in not set
ting forth to whom the penalty is payable, 
and also la not stating that the bond is 
signed and sealed by the obligors. Litcomb 
Fall* Ce. v. Bithop (1904), 24 C. L. T. 186.

Bond !n»uffi< irnry Time for filing ne\c 
bond—Es tension—Judge of Court below. ]— 
If a security bond given to guarantee the 
costs of an appeal to the Supreme Court of 
Canada is found insufficient by the registrar 
of that Court, and a delay is granted by him 
to furnish another bond, a Judge of the 
Court of King's Bench can enlarge the de
lays for [-effecting the api-eal. Armstrong 
v. Braurhemin. 15 Que P. R. 128.

Bond - Surety Wife. 1 — One of the
sureties of the plaintiff*« bond filed as se 
curity for the costs of an appeal to the 
Supreme Court of Canada was the wife of 
the plaintiff.—Held, that the Ismd was in
sufficient on that account, but that the 
time should be extended to enable the plain
tiff to file anothe. bond. Messrngir V. 
Bridgetown (1900), 20 O. L. T. 4«K*

British Columbia -A etc trial. )— An 
action and counterclaim in the Supreme 
Court of British Columbia. Judgment was 
given for the plaintiff ujMin his claim (which 
was not in dispute), and the counterclaim 
was dismissed The counterclaim was for 
damages for breach of contract to deliver 37 
car -if hay. and th" trial Judge held that 
the letter of acceptance of the plaintiff’s 
offer to sell was conditional, and the par
ties were never ad idim. On appeal to the full 
Court this judgment was reversed, and a new 
trial of the counterclaim ordered The case 
wa> tried anew before a Judge with a jury, 
and a verdict for the defendants (plaintiffs 
by counterclaim) was given. The plaintiff 
moved for leave to appeal per taltum to 
the Supreme Court >f Canada.—Held, that, 
even if the full Court had. by Its judgment 
directing the new trial, determined the ques
tion as to the existence of an enforceable 
contract, the plaintiff might still succeed 
before the full Court, and so it was not a 
case for granting leave to appeal per taltum. 
Oppenheimer v. Brockman K*r Milling Co.
(1901), 21 C. L. T. 27ft.

Concurrent findings of fact | The
Supreme Court of Canada will not interfere 
with concurrent finding on questions purely 
of fact unless satisfied that the cord noons 
appealed from are clearly wrong. Wilier v. 
McDonald McMillan Co. (19101. 43 S. C. R. 
to.

Consolidating two appeals in one. I
Vnder s. 73 of the Supreme Court Act and 
Rules 8 and 14 of the Supreme Court, 1907, 
an order may lie made consolidating two ap
peals to the Supreme Court of Canada from 
the judgment of the Court of Anneal for 
Manitoba, upon separate appeals to the 
Court of Appeal from orders of a single 
Judge made in the same case, and giving 
the plaintiff leave to nrint one appeal case 
for the Supreme Court and directing that 
the judgment of the Court of Appeal upon 
both such appeaIs should be taken ns one 
judgment on one appeal for the purpose of 
tin- appeal to the Supreme Court. Fm- 
ptror iif Ru»tin v. Frotkouriakoff, IS Man. 
L U 143. 9 W. L R. 207. See 10 W. I* 
R. 1. 42 6. C. R. 296.

Constitutional question — Abandon
ment.]—Where n motion to quash an ap
peal has been refused, on the ground that
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a decision upon a constitutional question is 
involved, the subsequent abandonment of that 

ueetion cannot afT.v: the jurisdiction of the 
upreme Court of Canada to entertain the 

apiieal. Pharmaceutical Attoeiation of Que
bec v. lAvemoia <19011, 21 C. L. T. 8. 31 
8. C It. 43.

County Court case— Removal into High
Court—Leave to appeal. 1—An action was 
begun in a County Court to recover dam- 
a|M ir injury to land bf water from drains 
After issue joined the cause was removed 
into the High Court, a question as to the 
jurisdiction of the County Court having 
been raised. All subsequent proceedings 
were carried on in the High Court, and at 
th>> trial a reference was ordered to the 
Drainage Referee, who held that the plain
tiffs had no cause of action. The Court of 
Appeal reversed this holding, and gave judg
ment for the plaintiffs: 2»; A. R. 1*52. lit 
Occ. N. 133. - Held, that the action w as 
not originally brought in a Superior Court, 
as required by R. 8. C. c. 133. s*. 24 ta) and 
28, and then* was no jurisdiction to hear 
the appeal : and it was there.ore quashed.— 
Leave to appeal cannot In» granted under (50 
A (51 V. c .'54. *. 1 (el, in a case not ap
pealable under R. 8. C. c. 133—Decision of 
Osler. J.A., allowing the appeal to the Su
preme Court. 18 P R. 44il. lit C L. T 213. 
overruled. Young v. Tucker ( 1900), 20 C. 
L. T 29, 30 8. C. R. 183.

Delays occasioned by the Court —
Juritdirlion—Controvrrty involved—Title to 
bind.)—An action au petitoire was brought 
I v the i orporatl n f the dtj of Hull against 
the res[s>ndents claiming certain real pro
perty which the government of Quebec had 
sold and granted to the city corporation for 
the sura of $1.000 The attorney general for 
Quebec was permitted to intervene and take 
up the fait rt route of the plaintiffs, with
out being formally summoned in warranty. 
The judgment appealed from was pronounced 
on the 25th September, 1908. Notices of 
appeal on liehalf of both the plaintiff and 
the intervenant were given on the 3rd No
vember. and notice* that securities would 
be put in on the lOth November. lfKYt. on 
which latter date the parties were heard on 
the applications for leave to appeal aud for 
approval of securities before Wurteje. .1 . 
who reserved his decision until on»- day after 
the expiration of the sixty days immediately 
following the date of the Judgment appealed 
from, and on the 23th November. 1908, 
granted leave for the appeals and approved 
the securities filed.—Held, that the plaintiffs 
could not he prejudiced by the delay of the 
Judge, in deciding upon the application, un
til after the expiration of the sixty days al
lowed for bringing the appeals, and. follow
ing Couture v. Houchard. 21 8. C. R. 281. 
that the judgment approving of the securities 
and granting leave for the ap|»enl* must he 
treated as if it had been rendered within the 
time limited for appealing when the appli
cations were made and taken en délibéré.— 
Held. also. that, aa the controversy between 
the parties related to a title to real estate, 
both appeals would He to the Supreme Court 
of Canada notwithstanding the fact that the 
liability of the intervenant might be merely 
for the reimbursement of a sum less than 
$2.000 A tty-Gen. for Que. v Scoff (1904), 
24 C. L T 110, 34 8 C. R 2*2.

Discretion -.Intend; nt - Format judg
ment.)—The Supreme Court should uot in
terfere with the exercise of discretion by a 
provincial Court In refusing to amend it* 
formal judgment. Such amendment is not 
nsee—ary in n n ining ease* where tbs min
ing regnlatioee operate to give die judg
ment the same effect as it would have if 
amended. Crertr v. Flciachman i 24
C. L. T. 31. 34 8. C R 279

Disposition of appeal. | — Concurrent 
findings of Court* below—Validity of will— 
Refusal to interfere—See Laramie v. Fer- 
ron, 41 8 C. R. 391.

Disposition of appeal - Finding of jury 
—Qurtfiont of fart — Duty of appellate 
Court. )—Where the question was one of 
fact. u|**n which then- was conflicting evi 
denct-. and the jury, on evidence properly sub
mitted to them, accepted the «-videnee on one 
side and rejected that adduced upon the 
other, the Supreme Court refused to disturb 
their findings. Windsor Hotel Co. V. Odell,
27 C. L. T. 782. 89 8. C. R. 33(5

Disposition of appeal. | — Reversal of
judgment of Court below Effect of con
tract- Restoration of finding of trial Judge. 
—See Uayet v. Day. 41 S. C. R. 134.

Disputed question of law ] — In an
nwnrd made under 34 A 35 V.. c. (5. a. H 
<n.'. 34 V . C 2. s. 6 iO >. and 34 V.. c. 4. 
*. (5 (Q.). there can be no appeal to the 
Supreme Court of Canada, unless the arbl-

rth there
in a statement that in rendering the award 
they have proceeded on their view of a dis
puted question "f law Province of Ontario 
V. Province of Quebec and Dominion of Can
ada In re Commun School Fund and l/andt,
30 8. C. R. 30(5

Extension of time for appealing.! —
Delay in settling judgment of Court of Ap
peal -Security on appeal—Bond—Supreme 
Court Act, s. 7(5 (d). I.amont v. Wenger, 
12 O W. R. 880.

Extension of time for appealing. | —
Special circumstances. Thompson v. Fguity 
Fire Int. Co., Thompton v. Standard Mutual 
Fire Int. Co.. 12 O. W. R. 881.

Extension of time for giving notice 
of appeal. | Intention to ap|H-al - Special
circumstances...Merits. London rf Western
Truttt t o. v. Lake Erie A Detroit Hiver 
Rtc. Co. (1906). 8 O. W. R. 31.

Extension of time for giving secur
ity. | Special circumstances. Hudton't Hay 
Co. v. Kenora, Kenratin Poirer Co. v. Ken 
ora. 11 O. W. R. 1002

Factum — Irrelevant commente. )--Com
ments In the apindlants’ factum relating to a 
judgment of the Wreck Commissioner's 
Oo«rt. which did not (OTU ggf pUtt of the 
record, were ordered to be struck out, with 
costs to the respondents. " Cape It retun ” v. 
Richelieu rf Ont. Xav. Co., 36 8. C. R. 364.

Final Judgment -/'/ea of pretcription— 
Cotta. 1—A judgment affirming the dismissal 
of a plea of prescription, when other plea* 
remain on the reconi, is not u final judg-
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ment from which an appeal lie* to the Su
preme Court of Canada.—An objection to 
the juridiction of the Court should be taken 
at the earliest moment. If left until the 
case cornea on for hearing and the apnea I is 
quashed, the respondent may be allowed 
ooet* of a motion only.—Il amt l v. Hamrl. 26 
S. C. K. IT. approved and followed. Grif
fith v liar* nod tlBHOi, 20 C. L. T. 270, 
80 H. C. R 318 (See also 8 C.. 2 Que. 
P. R. BOB. I

Final Judgment- -Ruling on eiddrnee— 
Prom ding» in equity.]—Where a referee, on 
:i reference under the Vendor and Purchaser 
Act to settle the title under a written agree
ment for a lease, rules that evidence might 
he given to shew what covenants the lease 
should contain, an appeal does not lie to the 
Supreme Court of Canada from a judgment 
affirming such ruling, It not being a final 
judgment, and the case not coming within 
the provisions of «. 24 le) of the Supreme 
and Exchequer Courte Act. relating to pro
ceedings In equity.—flwynoe. J.. dissenting. 
In re City of Toronto A Can. Par. Rir Co. 
(!»*>'. 20 C. L. T 2HP. 30 8 C. R 1ST.

From Divorce Court of lf.B. I Settling 
rase--Superior Court. Carrey v. Currry. 8 
E. L. R. 487.

From Supreme Court of N.B.| —Ex
tending time — Refusal -- Special circum
stance»—Practice. Hath» v. Sumner, 8 E. 
L. R. 347

Future rights—SuUité dr procét verbal 
—Hetervation of recourir.]—An action rn 
nullité de procét-vcrbal does not bring future 
rights in question in such a way as to al 
low an app-nl to the Supreme Court of Can 
a.la Questions of procedure should, except 
in special and extraordinary cases, be left 
to the Provincial Court. If a judgment dis
misses an action rn nullité dr proot»-verbal 
for d-fault of the plaintiff to prosecute It. 
but reserves the plaintiff's recourse, the pre
scription enacted by Art. 708. C M. cannot 
he set up In answer to a subsequent action. 
Sioolet v. Toutignant, 3 Que. P It. 287.

Grounds of appeal — Net» ground»— 
Collition between thipt—.Vautirol attettor».] 
—See " Toeientkjola" v. “ Ruphrmia," 41 
8. C. R 184. 0 E !.. R 90; "Nonna" V

Myotic," 41 8 C. R 168, « E. L. R. 303.

luierfereuee -Question of procedure.! — 
See Me Farr en v. Montreal Park and Iiland 
Hit. Co. (1900). 20 C. L. T. 323. 373. 30 8 
C. R 410

Interference In matter of proce
dure.]— See (libton v. Melton, 38 8. C. R. 
181.

Interlocutory lodgment — Quebec.]— 
The Court of King’s Bench, or a Judge there
of. has no jurisdiction to grant leave to ap
peal to the Supreme Court of Canada from a 
judgment of the Court of King's Bench, con
firming an Interlocutory judgment of the 
Superior Court. Detaulniert v. Payette, 12 
Que. K. B. 182.

Judgment of Divisional Court.I -
Held, per Strong. C.J , and Gwynne, J.. that

under s. 26. s.-w. 3. of the Supreme and Ex- 
cbe uer Court# Act, leave to appeal direct 
froi i a judgment of a Divisional Court of the 
HUB Court of Justice for Ontario may be 
granled in cases where there is no right to 
appeal to the Court of Apjh-bI.—Girouard, 
J., without expressing any opinion, coivurred 
in dismissing an appeal from an order in 
Chambers granting leave to appeal. Tascher
eau ami Sedgwick. JJ.. contra. Farquhanon 
v. Imperial 0<l Co. (1899), 19 C. I* T. 125. 
372, &• S C. R 188

Jurladirtion—Amount i» rontrwrrty— 
Addition of intereat to amount of verdict— 
Stay of execution.]—Toronto /ft». Co. v. Mil- 
figes. 42 S. C. R. 238.

Jurisdiction Doubt a* to—Praetirc.] — 
Where the jurisdiction of the Supreme Court 
of Canada to entertain an appeal was in 
doubt, hut it was considered that the appeal 
should be dismissed on the merits, the ( ourt 
heard and decided the appeal accordingly.— 
Cf. Bain v. Anderton. 28 S. C. R. 481. Con. 
Foe. Hu. Co. v. /?.. 38 8. C. R. 137.

Jurisdiction. ! -In the Province of Que
bec the privilege of floating timber down 
watercourses, in common with others, is not 
a predial servitude nor does it confer an 
exclusive right of property in respect of 
which a possessory action would lie. and. in 
a case where the only controversy relates to 
exercise of such a privilege, the Supreme 
Court of Canada has no jurisdiction to enter
tain an appeal. Prier llrot. V. Tanguay 
(1906), 42 8. C. R 133

Jurisdiction Matter in controecrry — 
Inatolmrnt of municipal tax.]—In an action 
instituted in the province of Quebec to re
cover the sum of $1.133.53. claimed es an 
instalment of an amount exceeding $2.000 
imposed <>n the defendant's lands for special 
taxes, the Supreme Court of Canada has no 
jurisdiction to entertain an appeal although 
the judgment complained of may be con
clusive in regard to further claims arming 
under the same by-law which wuiuhi exceed 
the amount mentioned in the statute limit
ing the jurisdiction of the Court: Dominion 
Salvage and Wrecking Co. v. ftroirn, 20 8. 
C It. 20R. followed. Outre»» on I v. Joyce 
( 1910». 30 C. L T. 1039.

Jurisdiction !-On application for can
cellation of n liquor license issued under the 
Alberta IJquor License Act. a Judge of the 
Alberts Supreme Court In Chumbera granted 
an originating summons ordering all parties 
concerned to attend before him in Chambers, 
and after hearing the parties who appeared 
in answer to the summons, refused the appli- 
••iiti"n The Full Court reversed thi« order 
and cancelled the license. On appeal by the 
licensee to Supreme ('ourt of Canada:— 
Held, that the vase came within Can. Par, 
Hu. Co. V. little Seminary (16 8 C. R. 
«MHO, consequently the Supreme Court of 
Canada had no jurisdiction to entertain the 
appeal, st. Hilaire v. Lambtrt, 42 S. C. R. 
364.

Jurisdiction.I—No appeal will lie to the 
Supreme Court of Canada from an order of 
committal against a judgment debtor, under 
Manitoba King's Bench Rule 788, for con
tempt in refusing to make satisfactory an-
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Rwcn on examination for discovery. flolc- 
mnn v. 8* reason <1906), 42 S. (\ H. 140, 
affirming 18 Man. I . K 493. 10 W L. H. 301.

Leave to appeal- Appeal per saltum-
Wtnding-up .4r< — Defective proceedings.]— 
Leave to appeal per salturn. under ». 20 of 
the Supreme Court Act, cannot In* granted in 
a case under the Dominion Winding-up Act. 
An application under a. 70 of that Act. for 
leave to appeal from a judgment of the Su
preme Court of New Brun»wiclt, «a» refuged 
where the Judge had made no formal order 
on the petition for a winding-up order, and 
the proceedings before the full Court were in 
the nature of a reference rather than of an 
appeal from hi» decision. In re Cushing 
Sulpkit• fibre Co. (19ufii, 16 C. L. T. 130, 
30 R. C. K 494.

Leave to appeal —Criminal case. ] —The 
Act of the Dominion Parliament respecting 
appeals from the Court of Appeal for Ontario 
to the Supreme Court, 00 A 61 V. c. 34. ap
plies only to civil cases. Criminal appeal» 
are still regulated by the provisions of the 
Criminal Code. Motion by the prisoner for 
leave to appeal from the judgment of the 
Court of Appeal (1902). 4 O. L. R 223. 22 
C. L. T. 225. refused R. \. Hue (1992) 
22 C. L. T. 355. 32 8. C. K. 4M). 1 ) W. It 
394.

Leave—Family council—Will—Legacy — 
Interim injoymi t—Si dudion. ]—Although 
a guardian cann- under Art 306, C. C., ap
peal from a judgment until he ha» been 
authorised by the Judge or ;he prothonolary 
iii*»>n the advice of the family council, never
theless, when the guardian has had hie ap- 

i bj the family council after it
has been brought, the Court will permit him 
to produce the authorisation, but he will have 
to pay the v isis of his petition to be allowed 
to do so. Clement V. Francis. 0 L. N. 325, 
and La fort e v. T’oie» of Sorti, M. L. U. 6 
g. B. 1UU, followed. Ureenuood v. Dent, 9 
gue. g. ti. il.

Leave to appeal from judgment of Court 
of Xppeal— Doubt as to jurisdiction without 
leave Order it cautrla—Remedy under Rule 
I of Supreme Court.]—Application to Court 
of Appeal for apecial leave to appeal to Su
preme Court of Canada from judgment 12 
O. W. It. 4SI, refused. The case was on the 
Supreme Court li»t for hearing when thin 
application wa* made e* eautela. Applica
tion should have lieen made under above Rule 
1. Lamont V. Wenger, 13 O. W. R. 1084.

Leave to appeal—Juritdietion of Court 
of Appeal Supreme Court .4cf, as. $8 (e), 
tilt, 7/ -Extension of time for appealing — 
Apptol guashid Ml Supreme Court — Argu
ment on merit».)—The Court of Appeal has 
jurisdiction, under ». 4s (e) of the Supreme 

R 6 i ' 1906 c 139, to grant 
special leave to appeal from a judgment of 
me Court >•< Appeal i" the Supreme Court <>f 
Canada, and at the same time, under s. 71, to 
extend the time for appealing, even after the 
sixty day» allowed by ». 69 have expired.— 
The Court ( Meredith. J.A., dissenting), re- 
fuaed U i i to appeal from the judgment in 
16 O L. It. 386. 11 O W R. 74S. after the 
time for appealing had long expired, notwith
standing that an appeal to the Supreme 
Court of Canada, launched without leave, had

bee i argued in tbit Court upon the merits 
before being quashed for want of jurisdiction. 
Dving v. (Irimsbg Dark Co., 18 O. L. It. 114, 
18 O W R. 616.

Supreme Court Art—Duty or fee—Interest 
in land—Future rights.]—t’nder a by-law of 
the defendant», an Incorporated company. 
every person desiring to enter the park was 
required to pay a f*e for ..dmission An 
action wa* brought for a declaration as to 
i he right of the company to exact payment of

h nt from iti" Umee ot land In the park 
//</</. that the matter did not relate to the 

iking ol “ < uetomanr or other duty or fee " 
nor to " a like demand of a general or public 
nature affecting future right» " under s. 48 
id I of the Supreme Court Act, nor wa» "the 
title to real estate or some interest therein " 
in question under clause (a). There was, 
therefore, no appeal to the Supreme Court of 
( anada from the judgment of the Court of 
Appeal in such action. Unmtby Park Co. 
v. Irving, 41 8. C. R. 35.

Leave to appeal- Jurisdiction of Court
of Appeal -Supreme Court .4cl. ««. $8 (e), 
o.9, 7f—Extension of time /• r appealing — 
I mount involved — Special circumstances— 
Difference of opinion in Court of Appeal.]— 
The Court of Appeal haa jurisdiction, under 
» 4 8 (e) of the Supreme Court Act, R. 8. C. 
1906 < 139, to grant special leave to appeal 
from a judgment of the Court of Appeal to 
the Supreme Court of Canada, and at the 
same time, under a. 71, to extend the time 
for appealing even after the sixty daya al
lowed by • nu have expired The Court
(Meredith, J.A.. dissenting), refused leave to 
appeal from the judgment in 17 O. L. R. 530, 
deeming that there were no special circum
stances which would take this case out of the 
general rule that litigation involving no more 
than the sum of $1,000 should cease with the 
rendering of judgment by the Court of Ap
peal.—The mere fact of a difference of opin
ion among the members of the Court is not, 
in itself, a sufficient reason for treating a 
vase a» exceptional. Milligan v. Toronto Rw. 
Co., 18 O L- R 100. 13 U. W. II. 513. See 
42 S. C K 238.

Leave to appeal. I McLaughlin v. Lake 
Brie find Detroit River Rw. Co., 1 O. W. R. 
266. 428.

Leave to appeal Matters not of public 
importance. \ —A member of an Order held a 
benefit certificate entitling him. if he reached 
the agi of mvasty years or became entirely 
disabled, to receive a sum of money based on 
the membership of the Order. On reaching 
the age Mated, he demanded the amount, and, 
on the Order refusing to pay, brought an ac
tion therefor, the defence to which mas, that
he had elated hie age incorrectly In his appli
cation for mcmlH-rship, and violated certain 
conditions, which, however, the Court held 
were not set out nor referred to in the certi
ficate. A judgment for the plaintiff at the 
trial was affirmed by the Court of Appeal, 
and, the amount recovered being under $1,000, 
the defendants moved the Supreme Court for 
special leave to appeal under 00 & 01 V. c. 
34, h. 1 (e) : —Held, that the questions in
volved not Ikmuk of public Importance, and 
the judgment of the Court of Appeal (2 O. L. 
R. 79, 21 Oct. N. 372) appearing to Be well 
founded, the leave would not Is* granted.
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Fisher v. Fisher. 28 8. (’. R. 494. followed 
Hargrove v. ANq-nl Templars of Temperance 
( im/2) 22 C L. T. 1. 31 8 C. It 3*fi. (See, 
alio. 8. C. (19un. 2 O L. R. 126. 21 C. L. T 
432.

Leave to appeal -Spenal grounds -Dis
senting judgments.] — Leave to appeal to the 
Supreme Court of Canada from the judgment 
of thp Court of Appeal. 13 O. !.. Ft 569, 8 
O. W. It. r»17. was refused, the majority of 
the Court holding that it wan not necessary 
to consider, upon an application for le«ve, 
the question whether an appeal would lie 
without leave, and being of opinion that no 
special reasons were shewn for granting 
leave, the circumstance that out of the nine 
Judges of the Provincial Courts who heard 
the case two dissented from the opinion of 
the majority, not being a special ground.— 
Meredith. J.A., dissenting, was of opinion 
that an appeal lay without leave, and there
fore the Cour of Appeal had no jurisdiction 
to entertain the application for leave; but 
that, if there were jurisdiction, the leave 
should be granted. Lovell V. Lovell, 9 O. W. 
R. 227, 13 O. L. R f>87.

Leave to appeal Special leave—Hail- 
vay A ct, 1903- Order of Hoard of Hailiray 
Commissioner* Jurisdiction.|—Where the
Judge entertained doubt as to the jurisdiction 
of the Hoard of Railway Commissioners for 
Canada to make the order complaim-d of, and 
the questions raised were of public Import
ance. special leave for an appeal was granted, 
on ter.ns. under the provisions of a. 44 (3) 
of the Railway Act, 1003. Montreal St. Hie. 
Co. v. Montreal Terminal Rw. Co., 80 8. C. 
R. 478.

Leave to appeal Special leave—60 rf 
61 V. c. SI. s. 1 ( />.) I—Special leave to 
appeal from a judgment of the Court of 
Appeal for Ontario (60 A 61 V. r. 34. « 1 
(D. ) ) may Is- granted in cases involving 
matters of public interest, important ques
tions of law. construction of 1 uiih-rial or 
Dominion Statutes, a conflict between Do
minion and provincial authority, or questions 
of law applicable to the whole Dominion.- - 
Even if a case is of great public interest and 
raises im|>ortnnt questions of law. leave will 
not be granted if the judgment complained o* 
is plainly right. Lake Brie rf Detroit River 
Rte Co. v. Marsh ( 1904). 3ft 8 <\ R. 197. 
24 C. !.. T. Ml.

Leave to appeal. I Time expired Xppli- 
catiou to Judge in (.'handlers — Subsequent 
application to Court — Election of forum— 
Appeal — Discretion. Hamilton V. Mutual 
Reserve Life Ins. Co., 2 O W It 166. 806. 
3 O. W. It 861. 4 U. W. It. 299. 416, 6 O 
W. K. 162.

Leave to appeal — Time expired — 
Special circumstance*.] — The appellants 
allowed the delay of tut days, from date of 
judgment rendered by the Court of King's 
Bench, to elapse without applying for leave 
to appeal to the Supreme Court. Subse
quently, they obtained leave to appeal to the 
Privy Council. They now moved for leave 
to appeal to the Supreme Court, and offered 
to desist from its appeal to the Privy Council 
if the present motion was granted :—Held, 
that the “ special circumstances " referred to 
in s. 42 of the Supreme and Exchequer Courts

Act, are circumstances which would make it 
unreasonable to impute the failure to act 
within the prescribed time to the negligence 
of the party seeking the appeal, eg., illness, 
alwence. ignorance of the rendering of the 
judgment, inability owing to poverty to find 
sureties within the prescribed delay, but not 
circuinstances which did not prevent the ap
plication from being made within the proper 
delay Montreal v. Montreal St. Rw. Co., 

K ft. 835.

Limitation of time—Railway Commis
sioners—Question of jurisdiction - Leave of 
Judge -Cowers of hoard—Completed railway

Order to provide station it g, ( 1906) c.
■

cept in the case mentioned in Rule ft!» there 
tatlon "t tu-- time within which a 

Judge of the Supreme Court may grant 
leave to appeal under sec. ft6 (2) of the 
Railway Act on a question of the jurisdiction 
of the Board of Railway Commissioners. 
The Hoard of Railway Commissioner* has 
power to order a railway company whose 
line ii completed and in operation pro
vide a new station at any place where it i* 
required to afford projier accommodation for 
the traffic on the road, tirand Trunk Rw. 
Co. v. Department of Agriculture ( 1910), 30 
C. I* T. 836. 42 8. C. It. ftft7. lO Can. Ry. 
Cat. 84

Matter in controversy -Assessment of
damages -- Coats.] — Leave to appeal to the 
Supreme Court of Canada from the judgment 
of the Court of Appeal in Lashley V. (Joold 
Hicyde Co.. 23 Occ. N. 304. 6 O. L. R. 319. 
reversing the judgment of FYrgusou, J., 22 
Occ. N. 372, 4 O. L. R. 3ftU. was sought by 
the defendants, on the ground of hardship, 
the judgment being for $1,000 only, exclusive 
of the costs, which had accumulated until 
they exceeded $2,0110. and also on the ground 
that the damages had been assessed by mere 
guess, and were not justitied by any reason
able calculation warranted by the circum
stances of the case. Leave was refused. 
Goold Bicycle < «. v. Laishley, 35 S. C. R. 
184.

Matter in controversy --Separation de 
• Iiontp ni an J | In an action tv a
wife for separation de corps for ill-treatment, 
ih-' declaration prayed tant the husband !"■ 
condemned to deliver up to the wife her pro
perty. \alued at $18.000. The 'udguient in 
the action decreed separation and ordered an 
account ns to the property :—h eld, that no 
appeal would lie to the Supreme Court from 
the decree for separation. O'Dell v. Gregory, 
24 8. C. It. 661, followed. And the money 
demand in the declaration, being only inci
dental to the main cause of action, could not 
give the Court jurisdiction to entertain the 
appeal. Talbot V. Uuilmartin ( 19U0), 20 C. 
L. T 322, 30 8. C. R. 482.

Matter in controversy —Tutorship. ] — 
The Supreme Court of Canada has no juris
diction to entertain an appeal from a judg
ment pronounced in a controversy iu respect 
to the cancellation of the appointment of a 
tutrix to minor children. \oel v. Chevrefils 
(1900), 20 C. L. T. 272, 30 8. C. R. 327.

New queatlone raised on appeal -
Jurisdiction of Court br/oir.]—Questions of 
law appearing upon the record, but not raised



ISS APPEAL 160

in the Court Mow. may hr relied upon for 
the first time <>u an appeal to the «Supreme 
Court of Canada, where m> evidence in re
buttal could have been brought to affect them 
bad they been taken at the trial. Ur ay v. 
Richaniton, 2 S C. K. 431. and Scoff V. 
Phams Atturame Co., 8tu. K. It. 864. fol
lowed. An objection that a Judge of the 
Court below had no jurisdiction to render a 
judgment from which au appeal is asserted, is 
not proper ground on which to question the 
jurisdiction of the appellate Court to enter
tain the appeal. McKelvey v. Le Hot Mmtng 
Co. (19U8), 23 C. L. T. til, 32 8. C. R. «64

New trial - Alternative relief — Final 
judgment.] — lu a., action ou a |K»licy of in
surance on the life of the plaintiff * hmdiand, 
the defence being misrepresentation and con
cealment of material fact*, the plaintiff ob- 
tained a verdict, though the defendants' 
counsel contended that there was no case to 
go to the jury. On appeal to the Court of 
Appeal the defendants claimed judgment for 
them or in the alternative a new trial, and a 
new trial was granted (ti O. L. K. 434. 23 
Ooc. N. 86. 2 O. W. It 78, 4 O W. K. 
351). The defendants then appealed to 
the Supreme Court of Canada to obtain 
the larger relief :—Held, that the appeal did 
not lie ; that it was not an apin-al from the 
order for a new trial; and that the judgment 
refusing to dismiss the action wa* uol final. 
billon v. Mutual Hetervt Fund Life As*oote> 
how ( 19M), 24 C. I* T. 47 ; Mutual Heserva 
Fund Life Asm. v. Dillon, 34 8. C K. 141

Notice off appeal and secnrlty 1» 
appeal. ; Extension of tinn for giving ex
cuse for d-lay — Ihseretion — Appeal from 
order of Judge in Chambers to Court off 
Appeal. Htenner V. Toronto /fir. Co., 11 O. 
W. R. 65. 441.

Objection first taken on appeal. 1 —
See Regina v. Poirier ( 1899), 19 C. L. T. 
378, «‘Kl 8. C. It. 3ti. Digested under I^tlfP- 
umn and Tenant.

Ontario - Dieitional Court — Conititu- 
ttonal guettion. J—Coder a. 2ti. s.-s. 3, of the 
Supreme and Exchequer Courts Act. leave to 
appeal direct from the "final judgment " of 
a l»ivisional Court of the High Court of Jus
tice for Ontario may lie granted in cases 
where there is a right of appeal to the Court 
of Appeal for Ontario. anu the fact that an 
important question of constitutional law is 
involved, ami that neither party would be 
satisfied with the judgment of the Court of 
Appeal, is sufficient ground for granting such 
leave. Ontario Mining Co. V. Stybold, 31 8
C. U. 125.

Ontario- N'iaple Judge of High Court.]— 
Ou api* al hv 11. and others, whose land* were 
expropriated by the company, to the High 
Court from the award of arbitrators ap
pointed to determine the value of their lands, 
the amount of the award was increased : 21 
Occ. N. 2UX The company, having no right 
of appeal to the Court of Appeal, according to 
a late decision of that Court, In re Htrely and 
Toronto, Hamili»,. and liuffolo IIw. Co., 25 
A. R. 8\ 18 Occ. N. 128, applied to a Judge 
of the Supreme Court of Canada, in Cham
bers, for leave to appeal direct from the 
decision of the High Court, under a. 2ti, s.-s. 
3, of the Supreme and Exchequer Courts Act.

The application wa* referred by the Judge 
t* the full Court Held, that, to give juris 
diction to a Judge to grant leave to appeal 
oer taltum under s. 2ti. s.-s. 3, off the Act, 
it is e**entlal that there should lie a right of 
aptN-al to the Court of Appeal, and it not 
lieing shewn that there was such a right in 
this case, the motion should be refused. In 
re Ht en nan <t OttOU Rtf. Co
( 1901 ». 21 C. L. T. 300, 31 8. C. R. 311.

Order dismissing opposition — Pretn-
uum non-appealablc order for teeuritg - /fee 
judicata — Review. | — Au order requiring 
appâtant» d fin de charge to furnish secur
ity that lauds seised, if sold in execution 
subject to the charge, should realise sufficient 
to satisfv the claim of the execution creditor, 
was held to be interlocutory ami nun-appeal
able. :«3 8. C. It. 340. Vpon default of such 
security, the opposition was dismissed in the 
Court below :—Held, on appeal, that the 
order waa the only one which could properly 
have been made, and that the merits of the 
former order could not be reviewed. Detaulr 
nier» v. Payette, 35 8. C. R. 1.

Order for new triaJ — H'fipil of evi-
denca—Uitcrrtion—.Yew ground» of upp<al. | 
—The Cour* below ordered a new trial upon 
the ground that the verdict was against the 
weight off evidence :—Held, that this was not 
an exercise of discretion with which the 
Supreme Court of Canada would refuse to 
Interfere ; and the verdict off the trial waa 
restored The argument of an appeal to the 
Supreme Court of Canada must he basej on 
the facts and confined to the grounds relied 
on in the Court below. Judgment in 35 N. 8. 
Reps. 94, tub nom. Confederation Life A es*. 
V. /frown, reversed. Confederation Life Attn. 
v. Harden. 34 8 C. It 338.

Order on petition ffor leave to Inter
vene. 1 -There is no appeal to the Supreme 
Court of Canada from an order on a petition 
fur i.-mv to intervene in • esu 
ing being merely interlocutory in it* nature. 
Homel V. Homel, 2ti 8. C. R. 17. followed. 
Connolly v. Armstrong, 35 8. C. It. 12.

Petitory notion -Order defining bound
ary I me.]—Where, In au action au pititwre 
and en bornage, the question a* to title has 
been finally settled, a subsequent order defin
ing the manner in which the boundary line 
b»lween the respective properties shall be es
tablished is not appealable to the Supreme 
Court of Canada. Cully v. Perdait. 30 8. C. 
R. 330. followed Hull v. Scott. 34 8. C. It. 
617.

Practice. | S.-vuriiy for costa — Appeal- 
able amount Interest and costs—Jurisdiction 
—*• Halter in dispute." Labrotte v. Langlo,».
0 E. L. It 111.

Practice oa appeal —Crott appeal—Par
tir».] -The action was against two defendants 
jointly, and the plaintiff obtained a verdict 
at the trial against both The Court of Ap
peal confirmed the verdict as to Me.Y, and 
dismissed the action s* to the other defend
ants. McN. appealed to the Supreme Court 
of Canada, making the other defendants re
spondents on bis appeal : — Held, that the 
plaintiff, respondent, was entitled to crow- 
appeal against the retendent defendants, to
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have the verdict against them at the trial 
restored, .1IcXichol v. Malcolm (1907t, 27 
C. !.. T. fkH. 39 8 C. R 266.

Printed enee Expense of—Parties.]—
field, that in determining the amount to be 
paid by the party seeking to UM for purpose* 
of an appeal to the Supreme Court th- appeal 
bonks printed by the opposite party, the fact 
that the party to pay baa paid for the copie* 
of the stenographers note* lined in the Divi
sional Court is not to be considered If there 
were no printed books, he would have to 
print for the Supreme Court, and in paving 
for the honk* already printed he is only pay
ing a different person. The question is how 
much he should pay in order to get the thirty 
copie* he need* for the Supreme Court. No 
general scale can lie formulated. The thirty 
books do not represent the whole value of the 
printer's charge. The books retained by the 
party printing, or of which he has got the 
benefit, as well as the bulk of the book and 
the numla-r actually printed, etc., have to be 
taken into consideration. The sum of #115 
fixed as approximately representing the pro
portion settled in previous cane*. Treize» v. 
Dominion Construction Co., 18 1*. It. ltV. fol
lowed. Trouts and Guarantee Co. v. Hart, 
(1901), 21 C. L. T 494

Prohibition — Quebec cane — R. R. C. 
( 1906 ), e. HO, ss. *0 and 4**1—No appeal 
lies to Supreme Court of Can. from judg
ment of Court of Quebec in any case of pro-
•
unless the matter In controversy falls within 
some of the classes of cases provide! for by 
s. 4«i of the Supreme Court Act, 11. S. C. 
(19**1), c. 139. Shannon v. Montrial Park 
d inland Rw. Co., 28 S. C. It 374. over 
ruled. Desormeaut v. Nt<. Theme 111410*, 
30 C. I* T 327. 43 8. C. R. 82.

Proposed appeal—Failure to give secur
ity—Payment out of money in Court repre- 
trnting subject matter of action. 1—Pend 
ing nn action a sum of money was paid 
Into Court by the defendants, which money 
represented land, the subject matter of the
action. The defendants, having ..... .. eue-
cessful on the trial and on apia-al, applied
fur payment out of tii" bom; The plaintiff 
had given notice of an appeal to the Su 
preme Court of Canada, but had not fur- 
nisbed security as required within .he time 
limited. An application for payment out 
before the time for giving aecur.ty had ex
pired had previously bees refused on account 
of the apical. On a renewed application for 
payment out : — Held, that an appeal to the

I rt of Canada cannol 
sidered as brought or entered until security 
has been furnished, and. as no security had 
beeu given, the defendants were entitled to 
an order fur payment oui ffsfftmi On
tario and Saskatchewan Land Corporation, 
1 Mask L. It 486, » W. 1* It 432.

Quantum of damages Interference by
Court below Restoration of verdict.—See
(’oghlin V. La Fonderie de Juliette, 24 Occ. 
N. 110, 34 8 C. It 153.

Questions of fact ]—Upon issues raised
as to matters of fact, the Supreme Court of 
Canada declined to disturb the concurrent

findings of the Courts below, while on a ques
tion of law reversing the judgment in Q. R 
11 K B. 19. and restoring that in Q. It. 21 
S C. 241. Citizens’ Light and Power Co. v. 
St Louis. 34 8. C. R. 486.

Questions of fact 1 —There is no rule of 
law or of procedure which prevents the Su
preme Court or an intermediate Court of 
appeal from reversing the deci«ion at the trial 
on th*- facts. In an action for the price of 
a tombstone, the defence was that it was not 
of the denign ordered. The trial Judge dis
missed the action, bt.t his judgment was re
versed bv the Court of Appenl tl O. W. It. 
602) : and the Supreme Court of Canada 
affirmed the reversal Lewi* v. Dempster
t list; i, 23 C L T 179. 33 8 C It. 292.

Questions of fact—Concurrent findings 
of Courts below.]—A judgment based on con
current findings of fact in the Courts below 
ought not to be disturbed on appeal to the 
Supreme Court of Canada if the evidence be 
contradictory. D'Avignon v. Jones, 32 S. C. 
It.

Questions of fact — Final judgment — 
Right of appeal—/.care to appeal to Privy 
Council—Costs.]— In an action by executors 
against the appellant to recover certain sums 
of money due to their estate, the Judge of 
the Territorial Court, at the requeer of the 
plaintiffs, selected one of the items, and ad
judicated on th** evidence taken that the 
action in respect thereof he dismissed : — 
Held, that this ' as. within the meaning of 
the Yukon Territorial Act, 1880, ■ 8, a final 
judgment in respect thereof, notwithstanding 
that the remaining items in suit were re
ferred. ami the costs were reserved. No 
appeal therefrom to the British Columbia 
•1 iri lay after the explratii n of 20 d j 
Special leave having been granted to appeal 
from a decree of the Supreme Court of Can
ada on a petition stating that the construction 
of the said statute was a matter of general 
public Importance, without stating that it 
had been repealed:—field, that, as the omis
sion was immaterial and bona fide, the appei- 
lant should not he deprived of his costs. 
Judgment in Belcher v. McDonald, 33 8. C. 
It. 321, reversed. McDonald v. Belcher, 
(1904) A. C. 429.

Questions of fact—Trial 6y Judge with- 
otit jury— Finding» of fact—Evidence—Re
versal by Appellate Court.]—In an action for 
damages for personal injuries, the trial Judge, 
who heard the case without a jury, ami before 
whom the witnesses were heard, held that 
the expert evidence of the witnesses for the 
defence were entitled to credit, and dismissed 
the action. The judgment waa reversed in 
the Court of Review, and the reversal upheld 
by tho Court of Queen's Bench, upon a dif
ferent appreciation of the weight of evi
dence by the Judges in these Courts. On 
appeal to the Supreme Court of Canada:— 
ID Id, that, ns the judgment nt the trial whs
supported bf evidence, it should not hive 
been so rev- rsed. Judgment appealed from 
reversed and judgment of trial Judge restored. 
Granby v Menard (190V. 21 C. !.. T. 7. 31 
8 C. R 14
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Qeeetlone of fset.]—Where there does
not appear to hare been manifest error in the 
finding* of the Courts below, they will not be 
disturbed on appeal. Judgment of the Court 
of Queen's Bench for Lower Canada (O R. 
9 Q. B IS), reversing the judgment of the 
Court of Review and restoring that of the 
Superior Court, affirmed, Parodia v. Limoilu. 
30 S. C. R m.

See also Quebec Fire !na. Co. v. Bonk of 
Toronto (1900), 20 Occ. N. 222

Questions of tnm\—Concurrent jindtnya 
of tvo Courta 6e/ow.]—See Yoillru* v. Ord- 
«ray, Pries v. Ordu ay, 24 Occ. N. 100, 34 8. 
C. R. 145

Refusal to Interfere klottera of proce
dure.)—The Court, following its usual prac
tice. refused, on an appeal, to interfere with 
the action of the Courts below In matter* of 
men- procedure, where no Injustice appeared 
to have been suffered in consequence, although 
there might be irregularities in the issue* as 
joined which brought before the trial Court a 
demande almost different from the matter act
ually In controversy. Final# v. Montreal 
(1902). 22 C. I* T. 35ft, 32 8. C R. 335.

Refusal to luterfere—If a Mere of proce
dure — Partnerahip— Account.) — The judg
ment appealed from held that in ai. action 
pro aocio, it was sufficient for the plaintiff in 
his statement of claim to allege facts that 
would justify an inquiry into all the affairs 
of the partnership and the liquidation of the 
same, without producing full and regular ac
counts of the partnership affairs:—Held, that 
the appeal involved merely n question of pro
cedure in a matter where the appellant bad 
suffered no wrong, and. therefore, that the 
ap!>eal should lie dismissed. Ihggina V. 
Sttphrna (1902), 22 C. L. T 195. 32 S. C. 
R 132.

Refusal to luterfere \/<iItéra of pro<e- 
dure--Verdict- Wetgkt of evidence. ) — The 
Court refused to Interfere with a decision of 
the Court of Appeal for Ontario in a matter 
of procedure, vis., whether a verdict of a jury 
was a general or special verdict. The Court 
also refused to disturb the verdict on the 
ground that it was against the weight of evi
dence. after it bad been affirmed by two tri
bunals below. Balfour v. Toronto /fir. Co.
(1908), 1 O. W R. 071. 22 C. !.. T 221. 32 
8 C. R. 239

Right of appeal -.4rfio pauliana Con
tract ray involved — Title to land. ]- In the 
province of Quebec, the actio pauliana. though 
brought to set aside a contract tor sale of an 
immovable. Is a personal action and does not 
relate to a title to landa ao as to give a right 
of appeal to the Supreme Court of Canada. 
I.amuthc v. Itavrluy, 41 8. C. It. 80, 0 E. L. 
R. 153

Right of appeal tetio* tor declaration 
and in f unction—HO J 61 V. e. Sj, s. I (d).l — 
The Act 60 â 61 V. c. 34. s. 1 (d), relating 
to appeal* from the Court of Apin-al for On 
tario, does not authorise an appeal in an 

r a declaration that a municipal by
law is illegal and for an Injunction to re- 
atrain Its enforcement.— A by-law providing 
for a special watei rate for certain industries 
does not bring in question the taking of an

annual or other rent, custom or other duty or 
fee. under clause (d).—Appeal from judg
ment of Court of Appeal In Hamilton liiatik- 
let v Co. v. Hamilton. Hamilton /Irons# 
Assoc, v. Hamilton, 12 O. L. R. 75. quashed. 
Hamilton v. Hamilton Diatillery Co., Hamil
ton v. Hamilton Hretrino Aaaoc. (1907), 27 
C. L. T. 153, 38 8 C. R 239

Right of appeal — Amoimf •« contra 
reray.)—1The Supreme Court of Canads ha* 
no jurisdiction to entertain an appeal in a 
suit to annul a protea-verbal establishing a 
public highway, notwithstanding that the 
effect of the procta-verbal in question might 
I»- to involve an eipcnditure of over $2.000 
for which the appellants' lands would be 
liable for assessment bv the municipal cor
poration. Huboia V. Village of Str. Boat, 21 
8. C R. 65; City of Sherbrooke V. Mo- 
Mnnomy, 18 8. C. R 594 ; County of Ver- 
chtrea v. Village of l'orranr», 10 8. C. R. 
365. and Bril Telephone Co. V. City of Que
bec. 20 8. C. It 230. followed Webster v. 
City of Sherbrooke. 24 8. C. R. 52. 268. and 
McKay v. Tounak p of Ilinchinbrooke, ib. 55, 
referred to Heburn v. Pariah of Hte. Anne. 
15 8. C. R. 92. overruled. Touaaignant v. 
\icolet (1902). 22 C. L T. 365. 32 8. C. R. 
353.

Right of appeal — Amount in contro
ver ay- Claim and counterclaim -- l.rave to 
appeal.)—The plaintiffs claimed $1,500 dam
ages for delay in delivery of iron. The de
fendant*. besides denying the charge of non
delivery in due time, counterclaimed for 
$1,223 demurrage At the trial judgment 
was given for the plaintiffs for $1,000, and 
the counterclaim was dismissed. I'pon ap
peal to the Court of Appeal the judgment wae 
varied by Hialtiae the iumagwa t<> the fail in 
the price of iron during a considerably shorter 
time than that fixed in the Court below, the 
amooat t" be ascertained on a reference 
Vpon a motion by the defendanta to allow a 

ii by th< m ee , oa an ap
peal by them to the Supreme Court of Canada, 
the plaintiffs' counsel stated that the plaintiffs' 
claim on the reference would be lew* than 
$1.000. and contended that no ap|»eal lay:— 
Held, however, that, as the plaintiff claimed 
$1.500, and was not limited by the judgment 
of the Court of Appeal to any particular 
■am, tht matter in controversy <>u the appeal 
exceeded the sum of $1,000, ao that the appeal 
lay:—Htld, also, that upon the counterclaim 
the eum of $1,223 was involved, and that an 
ppei ay la n apt « t thereof The (Heart uf 

Apical declined to grant, ee eautrla, leave to 
appeal to the Supreme Court, the case not 
being one in which leave, if it were ne<*eeeary, 
ought to be granted. Frankel v. Grand Trunk 
Hu . Co.. 22 C. !.. T. 229, 3 O I. R. 703, 1 
O. W. R. 254. 330. 39ft.

Right of appeal — A mount «a contro- 
t vray—Contrainte par rorpa — Inaolvrnt. ] — 
Ou a contestation of a statement of an insol
vent trader by a creditor claiming a sum ex
ceeding $2.01*1. the order appealed from con
demned the appellant under art. 88M, C. P. 
Q tu three meathe* imprisonment for accre
tion of a portion of his insolvent estate, to 
the value ee at least Hold, thit there
was no pecuniary amount in controversy, end 
there could be no appeal to the Supreme 
Court of Canada. Chment v. Banque So- 

Bl.( i :
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Right of appeal — Amount in contro
versy— Conditional renunciation.)—Where a 
-•ondltional renunciation reducing the «mount 
of the claim to a «mm les* than $2.000 ha* 
not been accepted by the defendant, the 
amount in controvert)- remain* the *ame a* 
it was u|>on the original demande, and. if 
■uch demande exceed* the amount limited by 
». 20 of the Supreme Court Act. an appeal 
will He. Montreal Water rf Power Co. V.
Davie, 25 C. L T. 5. 35 8 C. R 256.

Right of appeal — Amount in contro
versy—Creditor a action—Transfer of cheque 
—Preference.) —R , on behalf of hitnaelf and 
all other creditors of Med., brought an ac
tion for a declaration that the transfer of a 
cheque for $1.02ô by Med. to S. was prefer- 
ntial and void, and to recover the proceed* of 

the cinque for distribution among the credi
tor*. The judgment of the High Court, Rob- 
neon v. McQxUivray, 12 O. L. R 91. 7 O. W. 

R. 438, alii need by the Court of Appeal. 18 
O. !.. R. 232. h O. W. R. «02. dlemlaaed the 
action:—II'Id, that the only matter in contro- 
veray a a* the property in the »um repreaented 
by the cheque, and aucli autu being more than 
$1.000. au ap|ieal would lie. Robinson, Little 
.# Co. V. Scott é Son, 27 c. L. T. 313, 38 8. 
C. R 400

Right of appeal — Amount in contro
versy—Interest before action. |—A judgment 
fur $1,000 damage*, with interent from a date 
before action brought, i* appealable under 00 
A 61 V. c. 34. ». 1 (c). McNevin v. Canadian 
Railway A rident Ins. Co., 22 C. L. T. 223, 
32 8 C. R 194

Right of appeal — Amount in contro
versy—Interest I'osts—Collateral matter.) — 
An action having been brought against the 
maker and indorser of a promissory note for 
$2,000, the makers sued the indorser in war
ranty, alleging that no consideration was 
given for the note, and asking that the in
dorser guarantee them against any judgment 
obtained in the main action. They also asked 
that au agreement under which the makers 
were to become liable for $3,000 be declared 
null. The two action* were tried together, 
ami judgment given for the plaintiff in the 
action on the note, while the action in war
ranty was dismissed. On appeal from the 
latter judgment :—Held, that the amount in 
dispute was $2,000. the value of the note 
-•led on; that the cost* of the action in war
ranty could not be added, and without them 
i lie sum of £500 was not in controversy, even 
if interest and costs in the main action were 
added ; the appeal, therefore, did not lie.— 
Held, also, that the agreement which the 
, laiutlffs in warranty sought to avoid was 
..illy a collateral matter to the issues raised 
on the appeal, and could not be considered in 
determining the amount in dispute.—Interest 
after the commencement of the action, unless 
'1‘ecially claimed as damages, cannot be added 

the amount claimed in the declaration in 
•Mermlning the amount in controversy for 
ih- purpose of giving jurisdiction upon an 
appeal to the Supreme Court of Canada. La- 
brosse v. Langlois. 41 8. C. R. 43, 6 E. L. R. 
111.

Right of appeal — Amount in contro
versy—Reference to assess damages—Final

judgment.)—In 1906 L. and others purchased 
from W Mi creaurlaa oe the faith of a 
statement purporting to be made up from the 
books and shewing an output for the years 
1904-6 equal to or greater than that of 1903. 
Having discovered that this iftHDlt «M 
untrue, they brought an action *or rescission 
of the contract to purchase and damages for 
the loss In operating during 1906. The judg
ment at the trial dismissing the action was 
affirmed by a Divisional Court. The Court 
of Appeal. Lamont v. Wenger, 12 (>. W. 
R. 481, 511. reversed the latter judgment, 
held that rescission could not be ordered, 
but the only remedy was damages, and or
dered a reference to aeeeee tee amount 
On appeal to the Supreme Court of Can
ada ' — Held. GifOOaid, J„ diss'-nting, that.

It ooald not h- ascertained from the re
cord what the amount in con trove ray on the 
appeal *.-i-. or whether <»r not it was within 
the appealable limit, the appeal did not lie.— 
//«/«/. per Idington, ,T , that the Judgment ap
pealed against was not a final judgment.— 
Per (ilrouard, J.. dissenting.—It is estab
lish-! by the evidence at the trial, published 
on the record, and admitted by the respective 
counsel for the parties, that the amount in 
dispute exceed* $1,000. The Court, therefore, 
has jurisdiction to hear the appeal. Wenger 
V. Lamont, 41 8. C. R. 603.

Right of appeal — Amount in ronfro- 
varty—Retraxit—R. S. C. 1906, c. 139, s. 4b' 
(c).J—In an action for damages for the 
(leal il of the plaint iff* n husband by the negli
gence of the defendants, as alleged, she laid 
the damages at $10,000, hut before the trial 
filed a retraxit reducing her claim to $1,999. 
At the trial the damages were assessed at 
$1,333. and judgment for that amount was 
ordered by the trial Judge to be entered. This 
was affirmed by the Court of King's Bench, 
and the defendants appealed to the Supreme 
Court of Canada : — Held, that under the 
limitation provided by R. 8. O. 1906 c. 139. 
». 40 (cl, the appeal did not lie. Montreal 
Park d Island Rw Co. V. Labrosse. 40 8. C 
R. 96, 5 E. L. R 101.

Right of appeal — Amount in contro
versy—Verdict of 31,000—Addition of interest 
—Supreme Court Act, s. 4*1 — Where the 
amount of a judgment to be appealed from 
was $1,000, and $43.05 Interest had accrued 
on such judgment -Held, that the matter in 
controversy exceeded the sum or value of 
$1,000, exclusive of coats, within the mean
ing of s. 48 of the Supreme Court Act. R. 8 
C. 1906 c. 139. allowing an appeal to the 
Supreme Court of Canada. Milligan v. To
ronto Rw. Co., 17 U. L. R 370. 12 O. W. R 
1103.

(Afterwards, the Supreme Court of Canada 
quashed the appeal, ou the ground that there 
was no right of appeal without leave, thus 
overruling the above decision).

Right of appeal— Annulment of proels-
verbat—Servitude.)—In a proceeding to aet 
aside resolutions by a municipal corporation 
giving effect to a procis-verbol, the Court fol
lowed Toussignant v. County of Nicolet, 32 8. 
C. R. 353, and quashed the appeal with costs. 
Art. 660. C. C., referred to. Leroua v. 8te. 
Justine de Meu'ton. 37 S. C. R. 321.
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Right of appeal 1 pi» liant granted
alternative relief of new trail oa motion to 
Court bcfoic.]- Where the i>arty failing at 
the trial nxnrea the Court of last resort for 
the province for judgment, or. in the alterna
tive. for a new trial, he cannot appeal to the 
Supreme Court of Canada, from a judgment 
grinning the latter relief. Mutual Hrxcri'e 
Insurance Co. V. Dillon. .'11 8. C. It. 141. fol
lowed .4in*/ir Mining <f IDr. Co. v. McDou
gall. 40 8 C. It 270. ft E L. H 344

Right of appeal —Case not originating 
in a Superior Court--Final judgment--Ob
jection to jurisdiction in factum — Court'* 
duty to consider objection although not 
pressed—Motion to (pinch Costs Hlain v. 
Jamie non, 6 E. L. It. 71.

Right of appeal -Controverted election 
—Judgment dismissing petition — ll’onf of 
prosecution.]—Then* is no right of appeal to 
the Supreme Court of Canada from a judg
ment dismissing a petition against the return 
of a member of the House of Commons for 
want of prosecution within six months pre
scribed by It. 8. C. c. U, s. 32. the Contro
verted Eh-ctions Act. In rc Richelieu Do
minion Election, I attain v. Ifruneou, 22 C. 
L. T. 11*3. 32 8. C It. Ils

Right of appeal —Controverted election 
—Petition—Lott record—Substituted copy— 
Judgment on preliminary objections—D item- 
tion of Court beloic — Juritdicf >m.l — The 
reconl in the case of a controverted election 
was produced in the Supreme Court of Can
ada on uu apn*al against the judgment on 
preliminary objections, and. in re-transmiaaion 
to the Court below, the record was lost. Un
der the procedure in similar cases in the pro
vince where the iietition was {tending, a record 
was reconstructed in substitution for the lost 
record, and. upon verification a* to its correct
ness. the Court below ordered the substituted 
record to be filed. Themi|>on, the rescindent 
in the Court below ruls .1 preliminary objec
tions. traversing the correctness of a clause 
in the substituted petition, which was dis
missed by the judgment ap|»ealed from : —Held, 
that, aa the judgment appealed from was not 
one upon a question raised by preliminary 
objections, nor a judgment u|h>u tie- merits at 
the trial, the Supreme Court of Canada hail 
no jurisdiction to entertain the appeal, nor to 
review the discretion of the Court below in 
ordering the substituted record to he filed. 
In rc Two Mountaint Dominion Election, 
Et hier v. Lrgault, 22 C. L. T. 192. 32 S C 
R. ftft.

Right of appeal —Control t-rted election 
petition — Ord> r filing time for trial.]—No 
appeal lies to the Supreme Court of Canada 
from an order of i he Judges assigned to In 
an election petition fixing the date for auch 
trial. He Halifax Dominion Election, Hoche 
v. Hethi rington, Carney V. Hetherington, 39
8. C. It. 401.

Right of appeal — Constitutional Ques
tion No money raluc involved.]—A case in 
which no money value is in controversy, but
in which a judicial declaration is prayed for 
that unuer the B. N. A. Act the Dominion 
government haa no power to appoint a com- 
miasioner for extradition, is one in which an 
appeal will lie from a judgment of the Court 
of King's Bench to the Supreme Court of

Canada.—Such a judgment is not a judgment 
in a criminal matter governed by art. 750 
of the Criminal Code, but is rendered by the 
Court in exercise of its civil jurisdiction. 
(loynor v. Lafontaine (100th, (J. R. 14 K. B 
335.

Right of appeal —Declinatory exception 
—Interlocutory judgment -- Rci'ietc of judg
ment on exception— Practice.] — The action 
was dismissed in the Superior Court upon 
declinatory exceptiuu. The Court of K’ng's 
Bench reversed this decision, and remitted the 
cause for trial on the merits. On motion to 
quash a further appeal to the Supreme Court 
of Canada :—Held, that the motion should be 
granted, on the ground that the objection to 
the jurisdiction of the Superior Court might 
I-' raised on ■ subsequent appeal from a judg
ment on the merits. Per Girouard, J. :—Ti e 
judgment of the Court of King's Bench was 
not a final judgment, and cons«-quently uo 
appeal could lie to the Supreme Court of Can
ada. Wilton v. Shaieinigan Carbide Co., 2d
C. L. T 52(1, 37 S. C. R. 636.

Right of appeal — liemurrev — Final 
judgment — Junadiction.| —The declaration, 
in an action by n muuicinality claiming for
feiture of n franchise for non-fullilmeut of 
the obligations impost in respect thereof, 
alleged in five counts as many different 
grounds i. r si vh forfeiture. The defendant 
demurred generally to the declaration and 
specifically to each count. The demurrer was 
sustained as to three counts and dismissed ns 
to the other two. On appeal from the deci
sion of the registrar refusing un order to 
allinu the jurisdiction of the Supreme Court 
to entertain an upjwal from the judgment 
maintaining the demurrer :—Held, that each 
count contained n distinct ground on which 
forfeiture could be granted, and a judgment 
depriving the municipality of its right tu rely 
on any such ground was a final judgment in 
respect thereof which could lx- appealed to the 
Supreme Court of Canada. City of St. lean

Right of appeal—Doubt—Allowance of 
appeal Hamilton v. Hamilton Street Hu. 
Co.. 4 O. W It 47. 207. 311. 411. 5 O W It 
161, « O. W. II. 20H. 375.

Right of appeal — Extradition—Prohi
bition Statute — Public policy — Criminal 
pioretdingt.]- A motion for a writ of prohi
bition to restrain an extradition commissioner 
from investigating a charge of a criminal na- 
ture, upon whit h an application fur extra 
diiion has been made, is a proceeding arising 
out of a cm anal charge within the meaning 
of a. 24 (g) of the Supreme Court Act, us 
amended by 54 A 56 V. c. 25, *. 2. and in 
- uch i t bm bo appeal lies to i he Supreme 
Court of Canada. In re Wrndhall, 2U lj. B.
D. H82, and Hunt v. United States. ltMl V 
8. 424, referred to. Appeal quashed with 
costs. In re (Jaynor and tlreene, 25 C. L. T. 
lit»; (iaynor and tlreene v. United States of 
America, 80 S. C. It 247.

Right of appeal — Final judgment.]—In
1993 the United I.umUr Co. executed a con
tract for sale to I). of all their lumber lands 
and interests therein, the price to be payable 
in three instalments at fixed dates. By a 
contemporaneous agreement the company un
dertook to get out logs for D., who was to
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make advance* for the purpose The agree
ment for sale wad carried out and two instal
ments of the purchase money paid. At the 
time these contract* were executed the Union 
Hank had advanced money to the company, 
and shortly afterward» the contract for sale 
was nssigued to the hank a* security for such 
and for future advance*. The company hav
ing assigned in insolvency, the hank brought 
an action against D. for the last instalment 
of the purchase money, to which he pleaded 
that he had paid in advance to the company 
ar.d the hank more than the sura claimed. 
The trial Judge held that the hank had _nJ 
notice of the second agreement under which 
I). claimed to have advanced the money, and 
gave judgment for the hank with a reference 
to ascertain the amount due The full Court 
set aside this judgment and ordered a refer- 
enre to ascertain the amount due th ■ hank 
ami. if anything was found to la* due, to 
ascertain the amount due to D from the 
company. The hank sought to appeal from 
the latter decision :—Held. that the judgment 
of the full Court was not a final judgment 
from which an appeal would lie under the Su
preme Court Act to the Supreme Court of 
Canada. Union Hank of Halifax v. Dickie, 
41 S C. R 13

Right of appeal — Final judgment. ] —
The trial of an action to adverse an applica
tion for a certificate of Improvements for a 
mineral elaim was begun, but M. re the 
plaintiff closed hi* case, an adjournment was 
granted to permit him to put in proof of the 
measurement shewing the extent of the en
croachment of one mineral elaim on the other. 
During the course of the trial it appeared 
that the map or plan died by »l. - plaintiff un
der S. 37 of the Mineral Act of British 
Columbia, was not made as a result of a sur
vey, hut from measurements taken by the 
plaintiff's brother. The defendants then 
urged a dismissal of the action, contending 
that the map or plan was of no effect, but 
the trial Judge ordered it to be tiled ns part 
of the evidence, and declined to deal with ita 
effect as that state of the action. The defend
ants appealed from the trial Judges refusal 
to dismiss the action, to the full bench of 
the Supreme Court of British Columbia, and 
there contended that tiie action should have 
been dismissed, and that a postponement 
should not have been granted, because the 
plaintiff had not filed with the Mining Re
corder a map made as a result of a survey. 
Willi this view the majority of the Court 
agreed, and directed a judgment to be entered 
dismissing the action and allowing the ap
peal. From this judgment the plaintiff ap
pealed to the Supr in • Court of Canada:— 
Held, that under the interpretation of the 
words “ final judgment " in the Supreme ami 
Exchequer Courts Act, s 24, the judgmi nt ap
pealed from dismissing ih 1 action was a final 
judgment. Faulson v. Hi aman, 22 C. L. T. 
42ft.

Right of appeal Final judgment — 
Timi Exchequer Court Iat, /»*. S. C. HUM 
e. HO, ». Nt—Exchequer Court Mulct.] — Not
withstanding that no appeal has been taken 
from the report of a referee within the 14 
days mentioned in **. lit and 20 of the Gen
eral Rules and Orders of the Exchequer 
Court of « huda 112t h l h « ml* r 1800 ) sn 
appeal will lie to the Supreme Court of Can
ada from an order of the Judge continuing

the report, as required by the said sections, 
within the 80 days limited by s. 82 of the 
Exchequer Court Art. R. S C 1000, c. 140. 
North Fatter» Hanking Co. v. Royal Trutt 
Co., In re Atlantic and Lake Superior Ru>. 
Co.. 41 8. C. R. 1.

Right of appeal future right* -Tolir 
bridge*—Exclusive limitt ■— Infringement of 
privilege. ] — Th- plaintiff’s action was for 
$1.000 damages for infringement of his toll- 
bridge privileges, in virtu- of 5S Geo. III. 
<• 2<t ( I. C. i, by the construction of another 
bridge within the reserved limit, am for the 
demolition of the bridge, ete. The judgment 
appealed from dismissed the action. <>n a 
motion to quash the appeal :—Held, that the 
matter in controversy affected future rights, 
and, cons.spi. ntly. an appeal would lie to the 
Supreme Court of Canada. (Jalarneau v. 
(hnlb'iult, l«l S. C It. ft7U. and Vhatnbi rland 
v. Fortier. 23 S. C. It. 37. followed. Motion 
refused with costs. Rouhau v. Fouliot, 2ft
C. L. T. 07, 3d 8. C. R. 2d.

Right of appeal— Interett of appellant 
— Fartiez — Sale of substituted land* Ret 
inter alios acta—Ret judicata.] Where a 
person who might have au eventual interest 
m substituted lands had not been called to the 
family council nor made a party in the Su
perior Court to proceedings for authority to 
sell the lands, the order authorizing the sale 
was held to is ret inter alius acta, and not 
to prejudice ins rights, and therefore he could 
not maintain an appeal therefrom. Frcvott 
v. Frcvott, 25 C. L. T. 2. 3ft 8. C. It 103.

Right of appeal -Intervention—Amount 
»n controversy—Judicial proceeding.] — In an 
action in the province of Quebec to recover 
$NH.40, a writ of attachment before judgment 
issu*si at the same time ns the writ of sum
mons, and goods in possession of the defend
ant. of the value of #4.ihni. were provisionally 
attached. The res|Mindent company subse
quently intervened in the action, claiming the 
goods thus attached. The judgment main
tained the plaintiff’s action, quashed the at
tachment, maintained the intervention, and 
declared that the company were owners of the 
goods. On motion to quash an npi>eal by the 
plaintiff :—llcld. Gironard. J . dissenting, that 
the intervention was a "judicial proceeding” 
within the meaning of *. 21) of the Supreme 
and Exchequer Courts Art. and that the right 
of appealing to the Supreme Court of Canada 
was determined by the matter in controversy 
upon the Intervention. Walcott v. Robinson, 
11 I. <’. J'ir. 303; Miller v. Ih chêne, S Q. L.
R. 18; Turcotte v. Dantcrmu, 20 S. C. R. 
• 7s. and King \. Dupuit, 28 8 C R 388,

followed. Atlantic and \orth-Wett Rtr. Co. 
v. Turcotte, Q R. 2 Q B 305: Allan V. Fratt. 
13 App Cas. 7*1, and A inghorn v. Larue, 22
S. C. R. 347, distinguished Cot! v. James 
Riehards n Co., 27 C. L T 155. 38 8. C. It 
41

Right of appeal. 1— Judgment of Supreme 
Court of Nova Scotia varying judgment of 
trial Judge ns to scope of reference-- Not a 
final judgment Appeal quashed. Union Hank 
v. Dickie, Il E. L. R 88.

Right of appeal -Judgment of Court of 
Kings ttenrh, Quebec- Court of Review- 
Reduction of damages—Confirmation of Su
perior Court judgment R. S. C. 1906 r. 189.
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». .)0.)—There run be ni» appeal to the Su
preme Court of Canada from a judgment of 
tb<* Court of King's Bench, appeal aide, 
quashing an appeal from the Superior Court, 
sitting in review, for want of jurisdiction. 
City of Stc Çunfgondt v. (iougenn, l!."» S. C. 
It. 78, followed. Idington. J„ dissented.— In 
an action for damages, where the plaintiff 
obtains a verdict at the trial, and the Court 
of Review reduces the amount awarded there
on. the judgment of the Superior Court is 
confirmed, and, therefore, no appeal lies to the 
Court of King's Bench, hut there might bt* 
an appeal from the judgment of the Court of 
Review to the Supreme Court of Canada. 
•Simpson v. Palliser, 29 S. C. It. 6, distin
guished. Idington. J., dissented. Hull Elec
tric Vo. v. Clement, 41 S. C. It. 419. 6 K. L. 
It 431.

Right of appeal -Judgment of Superior 
Court in Review. Quebec—Appeal to Privy 
Council—Appealable amount—Amendment of 
statute—Application Notice of appeal— New 
trial.)—An appeal lies to the Supreme Court 
of Canada from a judgment of the Court of 
Review which is not appealable to the Court 
of King's Bench, but is susceptible of appeal 
to His Majesty in Council.—By 8 Edw. VII. 
e. 75 ((j.), the amount required to permit of 
an appeal to His Majesty in Council was 
fixed at $5.000 instead of £500 as thereto
fore:—Held, that this Act did not govern a 
case in which the judgment of the Court of 
Review was pronounced before it came into 
force. By a To of the Supreme Court Act 
notice must ho given of an appeal from the 
judgment, inter aha, “ upon a motion for a 
new trial " Held, that such provision ni*- 
plies only when the motion is made for a new 
trial and nothing else, and notice is not 
nece.sary where the proposed appeal is from 
the judgment on a motion for judgment non 
obstante, or, in the alternative, for a new 
trial. Sedgwick v. Montreal Light Heat and 
i outer (41 s C. it 639.

Right of appeal—Judgin'nt of Superior 
Court in Review, Quebec—Collection of muni- 
cipaI taxes—Action in Recorder's Court— 
Montreal city charter, lid V. c. 5H (Q. ) — 
Special tribunal — Court of last resort Su
preme Court Act, R. S. C. 1906 c. 139, s. Jjl.] 
—Under the provisions of the Montreal city 
charter, 62 V. c. 58, s. 484 (Q.). an action 
was brought by the city corporation in the 
Recorder's Court to recover taxes on an as- 
aesament of tin- company's property in the 
city. Judgment was recovered for $39,691.80, 
and an appeal to the Superior Court, sitting 
in review, under the provisions of the Que
bec statute 57 V. c. 49, as amended by 2 
Edw. VII. c. 42, was dismissed. On an ap
plication by the company to ullirm the juris
diction of the Supreme Court of Canada to 
hear an appeal from the judgment of the 
Court of Review :—Held, that the Superior 
Court, when exercising its special appellate 
jurisdiction in reviewin': this case, was not a 
Court "f last resort created under provincial 
legislation to adjudicate concerning the ussess- 
ment <>f property fur provincial or municipal 
purposes, within the meaning of s. 41 of the 
Supreme Court Act, R. S. C. 1906 c. 139, and, 
consequently, there could Is* no jurisdiction to 
entertain the appeal. Montreal Street Rw. 
Co. v. Montreal, 41 8. C. R. 427.

Right of appeal — Jurisdiction of Su
preme Court of V»t»a Scotia—Stated case— 
Provincial legislation .4«»<»«mmt.l—An On
tario company resisted the imposition of a 
license fi-v for " doing business in the city of 
Halifax." and a case was staled and submit
ted to the Supreme Court of Nova Scotia for 
an opinion as to such liability. On appeal 
from the decision of that Court to the Su
preme Court of Canada, counsel for the cor
poration of the city of Halifax contended that 
the proceedings were really an appeal against 
an assessment under the city charter, that no 
appeal lay therefrom to the Supreme Court 
of the province, and, therefore, and because 
the proceedings did not originate In a Superior 
Court, the appeal to the Supreme Court of 
Canada did not lie : Held, per Fitzpatrick, 
C.J.C., and 1 .i . that, as the appeal was 
from the final judgment of the Court of last 
resort in the province, this Court had juris
diction under the provisions of the Supreme 
Court Act. and it could not he taken away by 
provincial legislation.—Per Davies, J. :—Pro
vincial legislation cannot impair the jurisdio 
tion conferred upon this Court by the Su
preme Court Act. In this case the Supreme 
Court of Nova Scotia had jurisdiction under 
Order xxxili., Rule 1, of the Judicature Act.—• 
/•<r Idington, J. :—If the case was stated 
under the Judicature Act Rules, the appeal 
would He, but not if it was a submission 
under the charter for a reference to a Judge 
at ri quest of a ratfcpa yi r. Halifa 
Laughlm Carriage Co., 27 C. L. T. 659, 39 8. 
C It 171

Right of appeal—Leave—Order postpon
ing hearing of demurrer—Infringement - Ex
chequer Court.) — Unless an order upon a de
murrer be a decision upon the issues raised 
therein, leave to appeal to the Supreme Court 
of Canada cannot be granted under the pro
visions of ss. 51 and 52 of the Exchequer 
Court Act, as amended by 2 Edw. VII. c. 8. 
Toronto Type Foundry VO. \ !/1 rgenthaler
Linotype Co.. 36 8. C. R. 503.

Right of appeal — Leave—Winding-up
Act—Amount in controversy.)—In proceed- 
ings under the Winding-up Act. an appeal lies 
to the Supreme Court of Canada only when 
the amount involved exceeds $2,000:—Held, 
that an order for the winding-up of a com
pany does not involve any amount, and no 
appeal lies from the judgment of a provincial 
court refusing to set it aside, and leave to 
appeal cannot he granted. Appeal quashed 
without costs. Cushing Sulphite Fibre Co. 
v. Cushing, 20 C. !.. T. 455. 37 8. C. R. 427

Right of appeal — Leave—Winding up 
Act — Final judgment — Amount in contro
versy.] -By s. 76 of the Winding-up Act, an 
appeal can be taken to the Supreme Court of 
Canada by leave of a Judge of that Court, if 
the amount Involved is $2,000 <»r over. < )n 
application for leave to appeal from a judg
ment of the Supreme Court of New Bruns
wick eetting aside an order <>f a Jndge In the 
winding-up proceedings, which postponed a 
sale of lands of the insolvent company in a 
suit in equity for foreclosure of a mortgage, 
and directed the sale to proceed :—Held, that 
s. 76 of the Winding-up Act must be taken in 
connection with e. 2s <»f the Supreme Coart 
Act, and by the latter an appeal can be taken 
only from a final judgment ; and that the
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judgment in this case was not final : and leave 
to appeal could not he granted :—Held, also, 
that no pecuniary amount was involved in 
the proposed appeal, and leave should lie re
fused on that ground also. Motion refused 
with costs. In re Cushing Sulphite Fibre Co., 
2(1 C. L. T. 190, 37 8. C. It. 173.

Right of appeal—Manitoba Mechanics' 
Lien Act. s. 36]—See Day v. Crown drain 
Co. and Cleveland. 27 C. !.. T. 004, 39 8. C. 
It. 25K, C. It. [100K] A. C. 150.

Right of appeal—Mat ter in controversy 
—Future rights Hypothec for rent charges. | 
— In an action for the price of real estate 
«old with warranty, a plea alleging trouble* 
and fear of eviction under a prior hypothec 
to secure rent charges on the land, does not 
raise questions affecting the title nor involv
ing future rights so far ns to r,ive the Supreme 
Court of Canada jurisdiction to entertain an 
appeal. Hank of Comtnrnc v. !. Cure et 1rs 
Marguilliers de la Nativité, 12 S. C. R. 25; 
Winebtrg V. Hampson, 19 S. C. It. 309; 
Jermyn v. Tew, 2s S. <’. It 497 : Waters v.

1 8. C. R 804 / reckt tie v
Simoneau, 31 S. (' It. 13: Toussignnnt V. 
County of Nicolrt. 32 S. C. R. 353. and Can
adian Mutual Loan and Investment Co. V. 
Lee, 34 S. ('. It. 224. followed. L'Association 
Pharmaceutique de (Juchée v. Livernois, 30 8. 
C. 11. 400, distinguished. Carrier V. Sirois,
25 U. L. T. 121, 3« 8. C. R. 221.

Right of appeal -Matter in controversy 
—Removal of executors — Ac#/ute*renrr in 
judgment.] —The Supreme Court of Canada 
has no jurisdiction to entertain an appeal in 
a case where the matter in controversy has 
become an issue relating merely to the re
moval of executors, though by the action, an 
account for over $2.000 had been demanded 
and refused by the judgment at the trial, 
against which the plaintiff had not appealed. 
Noel v. ChnrcfitH. 30 S (’. R. 327. followed. 
Labrrge v. Equitable Life Assurance Soncty 
of the United States, 24 8 C. R. 50, distin
guished. Donohue v. Donohue, 23 C. L. T. 
147, 33 8. C. R. 134

Right of appeal -Matter originating in 
Superior Court — f'onfirmation of tax sale 
transfix.] — The confirmation of a tax sale 
transfer by a Judge of the Supreme Court of 
the North-West Territories, under s. 97 of 
the Land Titles Act, 1894, is a matter or pro
ceeding originating in a Court of superior 
jurisdiction, and an appeal will lie to the 
Supreme Court of Canada from a final judg
ment of the full Court affirming the same ; 
Sedgewiek and Killam, JJ., contra. City of 
Halifax v. Reeves, 23 S. C. R. 340, followed. 
North British Canadian Investment Co. V. 
Trusters of St. John School District No. 61, 
N. W. T., 35 8. C. R. 461.

Right of appeal —Mafter in controversy 
—Tierce opposition.] — A creditor of an in
solvent with a claim for $000 tiled a fierce 
opposition to vacate a judgment declaring the 
respondent to be the owner of the business of 
a restaurant and the liquor licenst accessory 
thereto, alleged to be worth over $5,00i>. 
The opposition was dismissed on the ground 
that, in the drcumetsiieee "f the one, the 
company had no locus standi to contest the 
judgment. On motion to quash an appeal to 
the Supreme Court of Canada :—Held, that.

as there was no pecuniary amount in contro
versy, an appeal would not lie. Coté v. James 
Richardson Co., 38 8. C. It. 41. distinguished. 
Canadian Breweries Co. V. dariépy, 38 S. C. 
R. 236.

Right of appeal -New trial- -Discretion 
—Ontario apfxah—60 d 61 V. c. SJf. ]—f/eZd. 
per Fitzpatrick, C. J., and Duff. J.. that s. 27 
of R. 8. C. c. 135 prohibits an appeal from a 
judgment granting, in tin- exercise of judicial 
discretion, a new trial in the action.—Per 
Davies, J. : - Coder the rule in 7’otrn of 
Aurora v. Village of Markham. 32 S. C. It. 
457, 22 Ore. X. 354, no appeal lies from a 
judgment of the Court of Appeal for Ontario 
on motion for a new trial, unless it comes 
within the cases mentioned in GO & 61 V. c. 
34, or special leave to appeal has been ob
tained. Per Curiam :—Appeal from judgment 
of the Court of Appeal. 11 O. L. It. 171, 6 O. 
W. It. 633, quashed. Canada Carriage Co. v. 
Lea. 26 C. L. T. 847. 37 8. C. It 672.

Right of appeal Order for security— 
Final judgment.] — A judgment granting a 
motion ordering an opposant à fin de charge 
to give security that the real estate advertised 
for sale will be sold for a sufficient price to 
enable the hypothecary creditors to be paid 
in full, is an interlocutory judgment, and a 
Judge of the Court of King's Bench cannot 
grant i•.i\• t<> appeal therefrom to the Su
it m" Court of Canada. Desaulniers v. Pay
ette, 5 Que. 1'. It. 304.

Right of appeal— Order for security— 
Final judgement.]—An order requiring oppo
sants à fin de charge to furnish security that 
lands seized in execution, if sold by the sheriff 
subject to the charge claimed, should realize 
sufficient to satisfy the claim of the execution 
creditor, is not a final judgment, and no 
appeal lies from it to the Supreme Court of 
Canada. Desaulniers v. Payette, 33 8. C. R. 
340.

Right of appeal—Order on motion for 
ncic trial- Court below equally divided.] — 
An appeal lies to the Supreme Court of Can
ada from an order of the Supreme Court of 
New Brunswick refusing, by reason of an 
equal division, to set aside a verdict and order 
a new trial. In this case a rule was obtained 
calling on the plaintiffs to shew cause why the 
verdict should not be set aside and a new trial 
had, ami the formal order was that “ the 
Court having taken time to consider, and 
being equally divided, the said rule drops, and 
the verdict entered for the plaintiffs on the 
trial stands." A motion to quash an appeal 
from this order was refused. Bustin v. 
Thorne d Co., 37 8. 0. B. 532.

Right of appeal—Order quashing by-law 
—Appeal de piano—Leave to appeal.J- Ap
peals to the Supreme Court from the judg
ments of the Court of Appeal for Ontario are 
exclusively governed by the provisions of 60 
& 61 V. v. 34. and no appeal lies as of right 
unless given by that Act. Therefore, there is 
no appeal de piano from an order quashing 
a by-law. though an appeal is given in such 
case by the Supreme and Exchequer Courts 
Act. The Supreme Court will not entertain 
an application for special leave to appeal un
der the above Act after a similar application 
has been made to the Court of Appeal, and 
leave has been refused. Application for leave
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to appeal from the decision in 3 O. L It. (till), 
22 Oi'c. N. 205, refused. In re Markham <t 
\urora. 1 O W. It. 2M>, 22 C. L. T 3M, 32 
S. C. B. 457.

Right of appeal -Possessory action. | — 
Petitory actions always involve title to lauds, 
in a secondary manner, and consequently un
appealable to the Supreme Court of Canada. 
Pinsonneault v. Hebert, 13 8. C. It. 450; 
(JaulhifT v. Maanon. 27 S. C. It. 575; Com
mune de lierthier v. Deni*. 27 S. C. It. 147 ; 
Riim v. Riou, 2S S. C. It. 52; Couture v. 
Couture. 34 S. C. It 710, referred to. Cully 
v. F créai*. 30 S. C. It. 322 : Emerald Phos
phate Co. v. Anglo-Continental (Juano Work*. 
21 S C. It 424. and /Oms v. Hoy. 33 S. C. It. 
345. distinguished. Ih lisle v. Anand, 25 C. 
L. T. 95, 30 8. C. It. 23.

Right of appeal -- Possessory action— 
Landlord and tenant -Hint.] — In a posses
sory action, with conclusions for $200 dam
ages, the defendant admitted the plaintiff's 
title and claimed the right of occupying the 
premises ns her tenant. The judgment ap
pealed from ntlirmed a judgment dismissing 
the possessory conclusions and adjudging $200 
for rent :—Held, that the defendant had no 
right of appeal to the Supreme Court of Can
ada Hoi'i* v. Roy. 33 S. C. R. 345.

Right of appeal -Railway Art—Expro
priation — Appeal from award — Choice of 
forum.]—By s. 1HS of 3 Edw. VII. <\ 58, 
amending the Railway Act, 11*03 (s. 209 of 
the present Act), if an award by arbitrators 
on expropriation of land by a railway com
pany exceeds $900, any dissatisfied party may 
appeal therefrom to a Superior Court, which 
in Ontario means the High Court or tiie 
Court of Appeal (Interpretation Act, R. S. 
I
an appeal from an award is taken to the 
High Court, there can be no further appeal to 
th* Supreme Court of Canada, which cannot 
even given special leave.—Appeal from the 
decision of Meredith, C.J., in Rc Armatrong 
and James Ray Rtc. Co., 12 O. L. It. 137, 
7 O. W. It. 713. quashed, .lame* Hay Rir. 
Co. v. Armatrong, 27 C L. T. 313. 38 S. C. 
It. 511.

Right of appeal—Recusation of arbitra
tor. I No appeal lies to the Supreme Court 
of Canada from a judgment of the Court of 
Queen's Bench, confirming a judgment of the 
Superior Cour, which dismissed a récusation 
of an arbitrator appointed in an expropria
tion by a railway company. Y allée E*t du 
Richelieu R. W. Co. V. Menard, 5 Q. 1*. It. 
179.

Right of appeal —Special have- Judge 
in Chambers— Appeal to full Court.]—No ap
peal lies to the Supreme Court of Canada 
from an order of a Judge of that Court in 
Chambers granting or refusing leave to ap
peal from a decision of the Hoard of Railway 
Commissioners under s. 44 (3) of the Rail
way Act. 1903. William* V. Grand Trunk 
Rw. Co., 25 C. L. T. 113. 30 8. C. It. 321.

Right of appeal — Stated ea*e—Final 
judgment — Origin in Superior Court Su- 
pnme Court Act, **. .Ill, 37.1—An informa
tion was laid before the police magistrate for 
the city of 8t. John, N.B., charging the license 
commissioners with u violation of the Liquor

License Act by the issue of more licensee ii 
Prince ward than the Act authorized. The in
formant and the commissioners agreed to a 
special case being stated for the opinion of 
the Supreme Court of New Brunswick on the 
construction of the Act, and that Court, after 
hearing counsel for both parties, ordered that 
" the board of license commissioners for the 
city of St. John he and they are hereby ad
vised that the said board of license commis
sioners can Issue eleven tavern licenses for 
I'rince ward in the said city of St. John and 
no more (38 N. B R 508). On appeal by
the commissioners to the Supreme Court of 
Canada.—Held, that the proceedings did not 
originate in a superior Court, and were not 
within the exceptions mentioned in s. 37 of the 
Supreme Court Act; that they were extra 
curaum curin’; and that the order of the 
(murt below was not a final judgment within 
the meaning of s. 30; the appeal, therefore, 
did not lie and should lie quashed. Plains 
v. Jamieson, 41 S. C. It. 25, ti E. L. R. 71.

Right of appeal -Successions—Recur- 
it / lu 6< •" ficiar / Futun rights Inti r 
locutory order. | Application for approval of 
security on appeal to the Supreme Court of 
Canada from mi order directing that a bene
ficiary should furnish the security required 
by article 003 of the Civil Code of Lower 
Canada, was refused, on the ground that it 
was Interlocutory, and could not affect the 
rights of the parties interested. Kirkpatrick
v. It irks. 37 8. C R. 512.

Right to appeal,1—The Supreme Court 
of Canada has invariably refused to inter
fere with questions involving the considera
tion of questions of practice and procedure.
See William» \. Leonard « lv*.20 s <’. 
R. 400; G rem V. George (1907), 42 S. C. 
R. 219, and Emperor of Russia V. Proskour- 
ink off i 19081. 42 S. C R. 220. See 9 W. L. 
R 207.

Right to appeal,]—Where the record 
did not shew that the sum or value de
manded by the action wns of the amount 
limited by the Supreme Court Act in respect 
to appeals from the Province of Quebec, nor 
that any title to lands or future rights were 
affected, an appeal will not lie to the Su
preme Court of Canada. Verrett v. Aquedua 
de la Jcune-Luritte (11*0). 42 8. C. It. 156.

Right of appeal Yukon Territorial
Court — lIrritions of Gold Commissioner — 
Finality of judgment — Mining lands.] The 
Supreme Court of Canada has jurisdiction to 
hear appeals from the judgments of the Terri
torial Court of the Yukon Territory, sitting 
ns the Court of appeal constituted by the 
Ordinance of the Governor in Council, iu re
spect to the hearing and decision of disputes 
affecting mineral lands in the Yukon Terri
tory. The Governor in Council has no juris
diction to take away th** right of appeal to 
the Supreme Court of Canada provided by 
62 & 93 V. <\ 11 (I).) Hartley V. Matson. 
23 C. L. T. 89. 32 8. C. R. 575.

Security — Delay in appr ral—Jurisdic
tion Extension of time—Stay of execution.] 
—Application for approval of the security 
on an appeal to the Supreme Court of Can- 
ids was made within the time limited bf the
statute, but the hearing of the application
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was not completed until afterwords, and the 
.1 udge made an order, after th< expiration of 
tiO days from the rendering of the judgment 
appealed from, approving of the security 
offered by the appellants:■—Held, idington, J., 
dissenting, that although the record did not 
shew that the Judge had expressly rnnde an 
order to that effect, he impliedly extended the 
time by accepting the security offered, and 
that this wns a sufficient compliance with the 
statute. An objection that the security ap
proved i\:is not such as contemplated by ss. 
75 and 70 of the Supreme Court Act (the 
amount thereof being insufficient for a stay 
of execution), was not entertained, for the 
reason that the amount in controversy was 
sufficient to bring the case within the compe
tence of the Court, and it was immaterial 
whether or not execution could be stayed. 
Attorney-General for Quebec v. Scott, .'14 S. 
C. It. 2p2, and Halifax Election Cases, 37 S. 
C. It. 001, referred to. Great Sorthcrn It. 
H". Co. of Canada v. t'uniras. Withy if Co., 
40 S. C. it. 455, 5 K. 1,. It. 309.

Security—Stay of proceedings on judg
ment appealed from—Judgment for costs— 
Immediate payment—Undertaking of solicitor. 
Eggleston v. Canadian Pacifie It id. Co., Dug- 
gan v. Canadian Pacific liic. Co. (N.W.T.),
1 W. L. It. 350, 57U. 670.

Several appellants.! -The respondents 
(defendants in the Superior Court ) tiled sepa
rate appearances In appeal, but, by mutual 
arrangement between them and the appel
lants, one factum only was filed by the latter, 
ami one judgment rendered (dismissing the 
appeal). I pon the application for leave to 
appeal to the Supreme Court, tlie respondents 
urged that they were entitled to separate 
security for costs, from each of the four ap
pellants. that is to say, four bonds of $500 
each: Held, that the appeal to the Supreme 
Court should be allowed upon security being 
furnished as for a single appeal, viz., to t ie 
extent of $500. Archer if Severn, 12 1\ It. 
472. followed. Pomade Machine Co. v. Falk, 
» Que. Q. B. 355.

Special leave—Error in judgment—^Con- 
current jurisdiction )l andamus—Maliciuu# 
prosecution.]-—Special leave to appeal from 
• judgment of the Court <>f Appeal for On
tario. under s. 1 (e) of 60 & 61 V. c. 34. 
will not be granted on the ground merely 
that then- is error in such judgment. Such 
leave will not be granted when it is certain 
that a similar application to the Court of 
Appeal would be refused. The Ontario 
Courts have held that a person acquitted on 
a criminal charge can only obtain a copy of 
the record on the fiat of the Attorney-Gen
eral. 8. having been refused such tint, ap
plied for a writ of mandamus, which a Divi
sional Court granted (21 Occ. N. 432. 2 O. 
L. It. 3151, and Its judgment was affirmed by 
the Court of Appeal (22 Occ. N. 360, 4 (). 
L. It. 394) '.—Held, that the mandamus hav
ing been granted, the public interest did not 
require special leave to be given for an ap
peal from the judgment of the Court of 
Appeal, though It might hare had the writ 
been refused. The question raised by the 
proposed appeal is. if not one of practice, a 
question of the control of provincial Courts 
over their own records and officers, with 
which the Supreme Court should not inter

fere. \ttomey-Gencrai v. Scully. 23 C. L. 
T. 60, 33 S. C. It. 10.

Special leave Forum.]—A Judge of the 
Supreme Court of British Columbia may 
rrant special leave for an appeal to the 8u 
preine Court of Canada although he did riot 
-it ns a member constituting the full Court 
which rendered the judgment appealed from. 
Oppenheimer v. Brahman <f Kir Milling Co.. 
32 S. C. It. 099

Special leave — Publie interest Im
portant i/urstions of law—Exemption from 
taxation School rates — It. S. ( . r.
189, a. )8.] By a municipal by-law an indus
trial company was given exemption from tax
ation for a term of years. P., a ratepayer of 
the municipality, applied for a writ of man
damus to compel the council to assess the 
company for school rates which, In- claimed, 
were not included In the exemption. The 
decision to grant the writ was affirmed by

!. Court of A;.;-, il (20 O r. It 240) 
On motion for special leave to appeal from 
the la t judgment :—Held, that the case 
was not one of public interest and did not 
raise important questions of law. It did 
not. therefore, fall within the principles laid 
down in [joke frie «f- Detroit Hirer Railway 
Co. v. Harsh (35 S. C. R. 197), for granting 
surth leave. Motion refused with costs. 
Whyte Packing Co. v. Pringle (1310). 30 C. 
L. T. 338. 42 S. C. R 001.

Stay of execution pending appeal—
Money paid in by defendants to represent 
subject matter of action — Plaintiff unsuc- 
cesiful at tii'll and I-fore ('
Application by defendants for payment out

Bona fide appeal by plaintiff to Supreme 
t'ourt of Canada—Retention of money in 
t'ourt pending appeal. Haggard v. Ontario 
<(• Saskatchewan Land Corporation, 9 XV. L.

Stay of execution pending applica
tion for leave to appeal—Grounds for 
stay—Absence of special circumstances. Tin
sley \. Toronto Rw, Co,, 12 « >. W. R. 581.

Stay of proceedings ./mb/menf Certi
ficate.] After decision of Court of Appeal 
lias been certified by registrar, the case is no 
longer pending in Court of Appeal, and. by 
Rule sjs, tic- subsequent proceedings are to 
be taken as if the decision had been given in 
the Court below. A Judge of Court of Ap
peal has, therefore, no power, under Judica
ture Act. 11. S. O. 1897. c. 51. s. 54. -r (to &
01 X. c. 34, s. 1 (I).), or otherwise, after 
certificate, to make an order staying pro
ceedings upon the judgment of Court of Ap
peal pending an application for leave to ap
peal therefrom to Supreme Court of Can. 
Hargrove v. Royal Templars of Temperance, 
21 C. L. T. 432. 2 O. L. R. 126.

See also 8. C\. 22 C. L. T. 1. 31 8. C. R. 
385.

Stay of proceedings — Payment of
money out of Court.]— At the trial the 
plaintiffs recovered judgment In the High 
Court against the defendants for damages 
and costs. The defendants appealed to tie 
Court of Appeal, payinv .<200 into Court 
ns security to the plaintiffs for the costs 
of such appeal. The appeal was dismissed 
with costs. The defendants launched a fur-
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ther appeal to the Kuprvpie Court of Can
ada, nml gave the security required by s. 40 
of the Supreme nml Exchequer Courts Act, 
but no other security.— IIrid, that proceedings 
to enforce the plaintiff*' judgment in the High 
Court were not stayed, either by force of s. 
4S or otherwise.—Hut the Court was not 
bound to pay out immediately to the plain
tiffs the sum of $2<Kt paid in by the defend
ants, the judgment of the Court of Appeal 
being stayed pending the nppeal to the Su
preme Court, which might determine that 
the plaintiffs were not entitled to the costs 
of tlie Court of Appeal.—And in this case 
the money ought not to Im> paid to tlie plain
tiffs. from whom It could never be recovered, 
and whose solicitors dec-lined to take It upon 
the usual undertaking, but should remain In 
Court during the pending appeal. Rombough 
v. Stick 20 «' l. T 108, 1'.' I* i: 128

Stay of proceedings —Order granting 
fine trial. 1—The defendant appealed to the 
Supreme Court of Canada from a judgment 
of the- Supreme Court of Nova Scotia, sit
ting en boni. granting a new trial. Security 
on the appeal having been given and allowed, 
an application was made by the defendant 
to stay execution and all other proceedings. 
No opposition was made to the stay of exe
cution. hut the plaintiffs objected to a stay 
of the trial and of all other proceedings. - 
Held, that the trial and all other prooeed- 
lngi should be stayed pending the appeal, 
and a Judge of the Court ap|>ealed from had 
jurisdiction to impose such a stay. Bart
lett v. Kora Scotia Steel Co., 22 C. L. T. 
2(11.

Stay of proceedings pending anpeal
—Money in Court A pplieation for payment 
out Juriadictio* of Judge to refute pending 
appeal. )—In an action respecting a large 
amount of land, the defendants obtained the 
dissolution of an injunction on payment into 
Court of MB.000. the value of the land The 
cause having been tried and judgment given 
for the defendants, which was affirmed on 
appeal, the defendant applied for payment 
out of the money paid in. The plaintiffs op
posed the application, on the ground that 

1 • iieu an anneal to the Supreme 
Court of Canada.- -Held, that the money In 
Court represented th-- land In question in 
the action, and that the Court had, there
fore. jurisdiction to preserve the property 
which was the subject matter of the action 
pending the ultimate decision ns to the par
ties entitled to It. Huggard V. Ontario d 
Satkah heiran Land Corporation (No. 2), 
1 Snsk. L. R. 421. 9 W. L. R. 38.

Supplementary evidence — Objectiona 
not taken at trial — Amendment of plead- 
iiiyg.l—On the hearing of the appeal, ob
jection was taken for the first time to the 
sufficiency of the plaintiff's title, whereupon 
he tendered n supplementary deed to him of 
the lands in question :—Held, following Et- 
channe Bank of Canada v. Oilman, 17 8. C. 
R. 108. that the Court could not allow the 
production of the document, as fn-sh evi
dence could not he admitted upon appeal :— 
Held. also, that the defendant could not raise 
the question as to the sufficiency of the

laintiff's title for the first time on appeal.
t appeared that the allegations and conclu

sions of the plaintiff's declaration were de

ficient, and the Court under s. 03 of the 
Supreme and Exchequer Courts Act, or 
derod all necessary amendment to be made 
thereto for the purpose of determining the 
real controversy between the parties as dis 
closed by the pleadings and evidence. Judg 
ment in 8 Que. Q. H. B34 varied. .Montreal 
v. Hogan, 21 C. L. T. 0, 31 8. C. R. 1.

Time Extension—<1 rounds of proposed 
appeal Alteration in position of parties — 
Transfer of subject matter Hone Brothera 
v. Pearion (N. W. T.t, 1 XV. L. It. 338. 
573, 2 W. X. R. 259.

Time— Ettenaion—Intention to appeal- 
Sueprnoinn of proeeedingt—Wen/».]—Upon 
an application to extend the time for appeal 
ing from the Court of Appeal to the Supreme 
Court, the applicant must shew a bona fide 
intention to appeal held while the right to 
appeal existed, and a suspension of further 
proceedings by reason of some special cir
cumstances in consequence of which they 
were held In abeyance. No such case hav
ing been made out, and the Court not being 
Impressed with the merits of the defence, 
leave to extend the time was refused to two 
defendants. In re Manehrater Economie 
Building Society. 24 Ch. !>. 488. followed. 
Smith v. Hunt. 23 C. L. T. 42. B O. L. R. 
97. 1 O. XV. It. 398. 798.

Time for appealing extended ] -Time 
for appealing to the Supreme Court of Can
ada from 14 O XX’. R. 23. 19 f). L. It. 188. 
extended, flooditon v. McXab (19001, IS 
O. XV It 138

Leavp to appeal to Supreme Court of Can
ada, refused, on ground that after the expira 
tinn of sixty days from the signing or entry 
or pronouncing of a judgment of the Court >f 
Appeal for Ontario, the Supreme Court of 
Canada Is without jurisdiction to grant sp-- 
cial leave to appeal therefrom, and an order 
of the Court of Appeal extending the sixty 
days will not enable it to do so. Qooditon 
Thrc*hrr Co. V. ifr.Veb (1910), 30 C. Ï* T 
338, 42 S. C. R. 094.

Time lAmit—Pronouncing or entry of 
judgment.]—In determining whether the 00 
days within which an appeal to the Supreme 
Court must he taken, run from the pro 
nonneing or entry of the judgment appealed 
against, no distinction should he made he 
tween common law and «-quity cases The 
time runs from the pronouncing of judgment

an appeal from the Rfdltnc*! set*lei ent of 
the minutes, or such settlement Is delayed 
because a substantial question affecting the 
rUrhts of the parties has not been cl erly die 
posed of by such judgment. Motion for 
leave to appeal per aaltum refused with costs. 
Robert v. Elgin, 23 C. L. T. 93. Elgin v 
Robert, 30 S. C. R. 27.

Time expired—Special circumstances — 
Refusal by Judge — Appeal to full Court. 
Hamilton v. Mutual Reacrrc T.ife Inn. Co.. 
2 O. W R 133. 800, 3 O XV R. 831, 4 
O W. R 299. 410. 3 O. XV. R. 102.

Time for appeal — Ettenaion — 
Cmunda.] — Where special grounds were 
shewn, the defendants were allowed an ap
peal to the Supreme Court of Canada, al 
though the 00 days had expired, and no
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notice of appeal had been Riven.—Grounds 
which are considered insufficient to grant nn 
application to extend the time for appealing. 
Taylor v. Cumminga, 40 N. 8. It. 151.

Time for appeal - Ertrnxion — 
Ground».]—An npnlication to extend the 
time f<>r appealing from 'he judgment 
the Supreme Court of Nova Scotia, in 
favour of the plaintiff, to the Supreme 
Court of Canada. Judgment had been 
delivered on the 28th March, 1888, and the 
<50 days expired on the 28th May. The ap
plication for extension was made two months 
after the time for appealing had expired. 
The extension was asked for on the ground 
that the parties interested consisted of a 
number of attaching creditors, living In dif
ferent parts of the Dominion, and that, ow
ing to this fact, an agreement could not. at 
an earlier date, he arrived at by all inter
ested :—//#'/</. that the grounds set forth 
were not sufficient to justify granting such 
an extension. The time which had elapsed 
since the judgment was four months, in 
which the plaintiff had been allowed to en
joy his judgment unchallenged, for the giv
ing notice <if appeal should not he consid
ered. In re Mar v. Cheater Economic liuild 
ing Society, 21 Ch. I>. 488. and Collin» v. 
Yeatry of Paddington, ft <J. It. I). 308. re
ferred to. .Vclaon v. Archibald, 4<> N. S. R. 
152a.

Time for appeal — Extension — 
Jurisdiction. — It. S'. C. c. t.Vi, ». 42 —- 
Practice. 1— The Court refused to enter
tain a motion to quash the appeal on the 
ground that it had not been taken within 
the <50 days limited by the statute, and that 
an order by a Judge of the Court appealed 
from, after the expiration of that time, was 
ultra vire», and could not be permitted under 
e. 42 of the Supreme and Exchequer Courts 
Act. R. S. C. c. 135. Trmiêi ouata Rir. Co. 
v. Clair, 38 S. C. It. 230.

Time for appeal — Extrn»ion — 
Leave to appeal -\ere»»ify for—Power» of 
Court of Appeal.]—Time for allowing ap
peal extended, and the security approved of 
and allowed, under s. 71 of the Supreme 
Court Act. R. 8. C. 1000. c. 130. although 
this might have been done by a single Judge 
of this Court, since the failure to apply 
within the proper time, under a. 00. arose 
from the impression that leave to appeal was 
necessary, and no Court was sitting during 
that time to which the a indication for leave 
could have been made. Also leave to appeal 
granted, if necessary, valcat quantum, under 
». 48 fr) of the Supreme Court Act. Ham
ilton Steamboat Co. v. Mackay, 10 O. XV. R. 
610. 15 O. L. R. 184.

Time for appeal—Extension—Notice of 
appeal. McLean v. Campbell, 2 E. L. R. 
310.

Title to land—Duty—Future right».]— 
Proceedings to restrain the owner of land 
from constructing a ditch thereon under the 
Ditches and Watercourses Act to prevent 
injury to.adjoining property, do not Involve 
any question of title to land or any interest 
therein, within the meaning of 00 & 01 V., 
o. 34. s. 1 (al, relating to appeals to the 
Supreme Court of Canada in Ontario cases.

The fact that the adjoining land was to be 
taxed for benefit by const met ion of the ditch 
would not authorise an appeal under s.-s. 
id), us relating to the taking of a duly or 
fee, nor as affecting future rights, Mat-r* 
v. Manigault, 20 C. I, T. 222. 30 8. C. R. 
804.

Title to land — Future right» -Qua»h 
ing.]- An opposition to a writ of possession 
issued in execution of a judgment allowing 
a right of way over the opposant's land does 
not raise a question of title to land nor bind
future rights, and i" such •'> case the 8u 
preme Court of Canada has no jurisdiction 
to entertain an appeal. If the jurisdiction 
of the court is doubtful, the appeal must be 
quashed. — Langerin V. Le» Commiaxairc» 
d'Ecole de St. Marc. 18 S. C. R. 5Î>0 ; 
O'Dell v. Gregory, 21 S. C. II. <5lîl : /ftou 
v. ffiou, 28 8. C. Il 53: chamberland v. 
Fortier 23 S. C. II. 371 : La Commune de 
Iterthi r v. Déni», 27 S. C. II. 147 : and 
McGocy v l.rnmy. 27 S C. II. 103. 546, 
discussed, t'ully v. Ferdai», 20 C. L. T. 273. 
80 g. O. B 880

Two appeals In same action — Con
solidation—Judgment of Court of Appeal — 
Practice—Powers of Judge of Court of Ap
peal. Emperor of Ruxaia v. Proxkouriakoff, 
U XV. L. R. 207. 42 S. C. R. 220.

Ultra vires - 1 ction for penaltie»—Plea.] 
—The Association Pharmaceutique sued L. 
for $325. penalties for «elline drues without 
license. L. pleaded a general denial and that 
the Pharmacy Act was ultra rire». The ac
tion was dismissed below for want of proof 
of the illegal selling alleged.--field. Strong. 
C.J.. and Owynne, J.. dissenting, that if 
the Court should find error in the judgment 
appealed from, the question of ultra vire» 
pleaded by L. would have to be dealt with, 
and the case was therefore appealable under 
s. 20 (o l of the Supreme Court Act. though 
no appeal would lie if this plea were not on 
the record. .1 »»ociation Pharmaceutique v. 
Litemoi», 20 C. L. T. 322. 30 S. C. R 400

25. Yukon Territory — Appeal to Tfrri- 
torial Court.

Court en Bone -Extension of time for 
—Mistake of solicitor—Long delay—Sneeial 
circumstances Munroe v. .lfornson fX’.T.L
2 XV. L. R. 132. 3<17.

Decision of Gold Commissioner—Dc
posit of appeal books —Extension of time for 
—Forum—Jurisdiction. Grant and Strong 
v. Trradgold (Y T >. 2 XV. L. R. 484.

Extension of time for—Explanation of 
delav — Special circumstances. Moore v. 
Shackleford (Y.T>. 8 W. L. R. 1.

Extension of time Rule» of Court— 
Special circumxtanees—\h»cnrr of anliritor 
for appellant—Member of parliament — No 
sitting» of Court loxt.]—Motion bv plaintiff 
to extend time for filing appeal book. Shortly 
after the plaintiff’s solicitor had given no
tice of appeal he left for Ottawa to attend 
his parliamentary duties, leaving instructions 
for preparation of appeal book, which in-
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at ructions were neglected. As no sittings 
of the Court were l<>«t nbook directed 
to be deposited within -4 hours and iudul- 
genre granted on other tenus, Stone v. 
Qoldstein, 11 w 1. R. 38ft. 889.

Notice of appeal—Extending time—TM.s- 
rretion—Solicitor's «lip — Terms Costs— 
Security. Alaska Mercantile Co. v. Italian- 
tine (Y.T.). 1 W. L. H. 504. 2 XV. L. R. 115.

Security for costs of—Time for apply 
ing for—Application after expiry of time— 
General rule giving power to enlarge time. 
Gold It un Klondike Mining Co. v. Charbon- 
neau < Y.T.). 1 XV. L. R. 2«ti.

Stay of eaecntlon pending appeal- -
Terms —Special circumstances—Return of 
moneys paid out of Court pursuant to judo- 
fiif nt Cractice. j - See 12 XX* !.. It 455 
Plaintiff signed judgment and received gold 
dust out of Court and distributed same.

plication for return of value of gold dust re
fused. Proceedings on execution stayed un
der special circumstances. Olsen v. Des- 
jar lait, 12 XV. L. R. 4t$7.

Time for appealing—Notice of appeal 
—X’ncation—Appeal late—Objection—Notice 
—Extension of time—Discovery of fresh 
evidence. Thompson v. Sparling ( Y.T. ). ft 
XV. L. It. 143

To Court rn bane, Yukon—Extension 
of time for--Miatnke of solicitor—Long delay 
—Special circumstances—Forum for lienring 
application—"Ct. or Judge" -- " Ct. en 
bane.” M unroe v. .1/om'ion (Y.T.). 
(190tl), 4 XV. L. R. 31.

To Court en bane. Yukon Notice — 
Time—Order refusing to set a<ide default 
judgment except on terms—Interlocutory nr 
final order J.anaevdn v. Hebert ( Y.T.), 
(11XM1). 4 XV L. R. 3ft7

Yukon Territory Act—Constitution „f 
Territorial Court for Rearing Appeals.] — 
(Ju>rre, whether, under the provisions of a. 
ti of the Yukon Territory Act, i!2 A «53 X*. c. 
11. and of the Nortb-XX’ent Territories Act, 
R. S. C. c. 50, s. 42, thereby made applicable 
to the Territorial Court of the Yukon Terri
tory, three Judges of that Court are neces
sary to constitute a <iiionim for the hearing 
of appeals from judgments upon the trial of 
actions therein? Ilarrrtt v. I.c Syndicat 
J.yonnais du Klnndykr. 35 S. C. R. «'it57.

APPEARANCE.

Leave to enter after judgment I —
Judgment had been entered in default of ap
pear a nee. end before the return of a sum
mons for an order for the examination of the 
-h fendant a • a judgment debtor, the defend
ant entered an appearance by a solicitor, 
who took out a summons for a stay of pro
ceedings, on the ground that the parties had 
settled the action :—Reid, that the summons 
must he discharged on the ground that leave 
to enter an appearance should have been 
obtained. Chong Man Chock v. Kai Fung, 
21 r. L. T. 320. 8 H. C. R. «7.

Limitation of Nit'tni«iios to judgment
-Irregularity,J The indorsement on the 

writ of summons was for a deeli ration that 
certain lands (described), being the lands 
intended to be devised to the plaintiff by 
the will of J. p., but erroneously described 
therein, were freed and discharged from the 
conditions and obligations to which they were 
subjected by the will in favour of the de 
fendant, and from all bequests, legacies, and 
other payments charged therefrom by the will 
in favour of the defendant, and for dam
age* against the defendant for wrongful re- 
fusai to execute a quit claim deed of the 
lands when tendered to him for execution. 
The appearance entered by the defendant 
was limited to that
claim which asked for damages against the 
defendant and for costs. The appearance 
also stated a* follows : “ Without admitting 
that the plaintif is entitled to the deelant- 
tiona asked for in the writ of summons here
in. the defendant will make no objection to 
•be making of the declarations asked for, 
and the defendant is also willing to execute 
a quit-claim deed in favour of the plaintiff 
of the lands devised to the plaintiff by the 
last will . . . ”—Held, that there was no 
authority in the Rules or In the practice 
for an appearance limited as was this one. 
in an action of the character disclosed in 
the indorsement of the « rit of summons. The 
appearance was set aside and judgment en
tered for the plaintiff (except as to the 
claim for damages) with costs. Fadget y. 
Fadget, 22 C. L. T. 137, 1 O. XV. R. IftO.

Notice. 1—If is not necessary to serve a 
noti<e of appearance upon the opposite party. 
Morin v. Jett*, 5 Que. P. R. ftf).

Notice, j—It ia not necessary to serve
upon the plaintiff notice of an appearance by 
the defendant. Meigs v. Missisguoi, ft oUe. 
P It. 118.

Notice |—-An appearance must be served 
on the opposite party in the Superior Court. 
Yanotrsky v. Great \orthern Rtr. Co., 6 
Que. P. R. 440.

Notice- 7’rac/tce. | — A defendant ia not
obliged to serve upon the plaintiff's attorney 
a duplicate or certified enpv of his sppear- 
snee : it is sufficient if he delivers it to the 
registrar within the time prescribed by law. 
Cardinal v. Fichrr, 2ft Que S. C 523, 7 
Que p. R. It).

Partnership Individuals Form 
Amendment Oshava Canning Co. v. Dom
inion Syndicate, 2 O. W. R. 221. 315.

See AtwmttniNo Debtor -- Tirana Nn a no 
XV i rg—JrnoMFNT — Parties — Pro
cess—Writ or Sommons.

APPOINTMENT.

See Trusts and Trustees.

APPORTIONMENT.

See Costs — Damages — Landlord an» 
Tenant.
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APPRAISEMENT.

See Insurance—Landlord and Tenant.

APPRENTICE.

See Master and Servant.

APPROPRIATION OF PAYMENTS.
1

See Payment—Principal and Surety.

APPURTENANCES.

See Title to Land—Way—Will.

AQUEDUCT.

See Contract—Rarement — Municipal 
Corporations—Mortgage—Water and 
Watercourses.

ARBITRATION AND AWARD.
Accord and satisfaction.!—This was

an action to recover the amount of an award. 
When the defendants first heard that they 
had been directed to pay $881.53 under the 
award, they wrote to the plaintiff's solici
tor that n shortnire amounting to $281.53 
had n<»t been taken Into qecoimt by the 
arbitrators, and offered to pay $000, which 
the plaintiff's solicitor accepted. The defend
ants still neglected t" pay same, and plain
tiff now sued for full amount of award.— 
Held, there was an accord and satisfaction 
for $281.53 and judgment was given plain
tiff for $000. Worrell v. Nipissing, 12 O. W. 
K. 033.

Accounts of Provhve of Canada —
Common school fund and lands—Jurisdic
tion of arbitral Deed of tnbtnissi n 
Construction. I lt.v agreement of submission 
dated the 10th April, 1803. the provinces of 
Ontario and Quebec referred to a statutory 
tribunal the “ ascertainment and determina
tion of the amount of the principal of the 
common school fund and the method of com
puting ” interest thereon, and of the amount 
for which Ontario was liable. The fund was 
established by T2 V. c. 200 (C.). and con
sisted (inter alia) of the proceeds of public 
lands received by Ontario and paid to the 
Dominion :—Held, that a claim by Quebec 
that Ontario should be debited with uncol
lected prices of land sold by it. being a claim 
for wilful neglect and default and in the 
nature of damages, not suggested in but 
heterogeneous to the matters actually speci
fied in the submission, was not, on its true 
construction, included therein. Judgment in 
81 s. c. r. 616» mb nom. Province <>f Qua- 
bee v. Proeinee of Ontario and Dominion of 
Canada, In re Common School Fund and 
hands, reversed and award of arbitrators re
stored. Attorney-General for Ontario v. At
torney-General for Quebec, [ 1003! A. C. 30.

Action for money demand -Defence 
of payment of amount ascertained by award 
—Amendment of statement of claim—Alle
gation uf invalidity of award Demurrer— 
Procedure in attack, ig a ward—Interpreta
tion of Hub's of Cl. Joinder of claim to «et 
aside a« ird with original demand—Equit
able jurisdiction—Effect of Judicature Act 
—Time for attacking award—0 & 1" Wm. 
III. c. 15—Prayer for general relief. Jo- 
haunt sson v. Galbraith I Man. i. ( 1005), 1 
W. L. 11. 446, (URNSi. 3 W. L. K. 275.

Action to enforce award — Uncer
tainty. Messenger v. Hicks (190$), 2 E. 
L. It. 70.

Action to recover amount fixed by
award —Conduct of parties — Correspond
ence—Accord and satisfaction ns to part of 
sum awarded Costs. Warrell v. Nipissing 
Trading A Transportation Co.. 12 O. W. It. 
933.

Admission of irrelevant evidence by
the arbitrators if not shewn to have affected 
amount of award, is no ground of appeal 
therefrom. Que., Montreal <(• Southern Rw. 
Co. v. Landry, H) Que, K. B. 82.

Agreement to refer—Stay of action— 
Inconsistent provisions of agreement—Par
ties not ad idem. Kerr v. Hrown (N.W.T.),
1 W. L. II. 379.

Appeal — Estoppel. )—A party who op- 
penls from an award is estopped from attack
ing it, on the ground that it was not served. 

ue., Montreal iG Southern /fit*. Co. v. 
andry, 19 Que. K. B. 82.

Appeal from award — Municipal Act, 
s. 494—Leave to adduce further evidence. 
Re Fitzpatrick A New Liskeard, HO. W. 
R. 483.

Appointment of sole arbitrator
Submission—Arbitration Act—Appeal — Or
der of Judge in Chambtrs.]—A submission 
contained iii a policy of insurance provided 
“ that, if any difference shall arise in the ad
justment of a loss, the amount to be paid 

. . . shall he ascertained by the arbitration 
of two disinterested persons, one to be chosen 
by each party, and. if the arbitrators are 
unable to agree, they shall choose a third, 
and the award of the majority shall be suf
ficient."—Held, reversing the decision of a
Divisional r.mrt. 1 O. \Y. R. 87. 192. 3 O. 
L. R. 93. 22 C. L. T. 94, and of Street. J..
2 O. L It. 301. 21 C. L. T. 532. that the 
submission was not one providing for a refer
ence “ to two arbitrators, one to be ap
pointed by each party," within the meaning 
of the Arbitration Act. R. S. O. 1897. c. 02. 
s. 8; and, therefor.', one party having failed, 
after notice from the other, to appoint on 
arbitrator, the other could not appoint a 
sole arbitrator. Re Sturgeon Falls Electric 
Light and Fairer Co. and Toicn of Sturgeon 
Falls, 2 O. I, It. 585. 21 C L. T. 595. ap
proved.—Held, also, that the order of Street, 
J.. dismissing an application to set aside the 
appointment of a sole arbitrator, was not 
made by him as persona designata, bur was 
a judicial order from which an appeal lay. 
Excelsior Life Ins. Co. v. Employers' TAa-
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bility Assce. Cor., In re Faulkner, 23 C. L. 
T. 213, 3 O L. II. 909, 2 O. W. It. 348. 3 
O. W. R. 391.

Appointment of sole arbitrator —
Cheese and It utter Oompaniet Act—Rule».] 
—lty reason of h. 1#î. It S. (). 1807. «•. 201. 
there is no jurisdiction to appoint an arhi- 
! rator to dei ide a dispute between a < b< i le 
and lmtt«*r manufacturing association and 
one of the members, with reference to the 
withdrawal of a member, unless and until
the association makes rules in accordance
with a 6 of that Act In n ft n nee to the ex 
pulsion of members. In rc Camden Cheese 
d Butter Mfg. Co. d Hart, 24 <\ I,. T. 291. 
8 « » W R. C7

Appointment of third arbitrator —
Carol appointment Agreement—It* at ion 
—Injunction.] — Certain rights a a ease- 

xpropriated bj
a gas company under an Act enabling the 
company to make such expropriation and 
providing for the determination, by arbitra
tion. of the amount of remuneration to be 
paid. The plaintiffs appointed C. to be one 
of the arbitrators, ami the company ap
pointed B. The plaintiffs claimed a declara
tion that !>., who was alleged to have been 
agreed upon by C. and B. as the third arbi
trator. was not duly appointed, and an in
junction to prevent him from acting. ( 11 
because the appointment of D. was not 
agreed to by C„ (2) because the appoint
ment was not made in writing, and (3) be
cause the appointment, if agreed to by C. 
in the first instance, was revoked by C. 
withdrawing bis consent thereto before ac
tion brought.—Held, that the onus of estab
lishing the grounds relied upon was upon 
plaintiffs. The question as to whether C. 
did or did not assent to the appointment of 
1>. was one of fact, and. the finding of the 
trial Judge on the point being adverse to the 
plaintiffs, and tin* weight of evidence being 
in favour of the finding, there was no reason 
for setting it aside. In the absence of any
thing to require the appointment of the third 
arbitrator to be made in writing the same 
law would govern as in the appointment of 
an umpire under a submission, which may be 
made by parol if no particular mode of ap
pointment be prescribed. It. having been ap
pointed. and having consented to act, his ap
pointment could not be revoked by subse
quent dissent of the parties. Kedy v. Dovi- 
•on, 34 N. 8. Reps. 233.

Arbitrator — Disqualification.] — An 
alderman of the city of St. John is disquali
fied to act on behalf of the city as one of a 
hoard of arbitrators to determine the value 
of land expropriated by the city under 91 
V. c. 32. In rc A hell, 21 C. L. T. fill, 2 
X. B. Eq. Reps. 271.

Arbitrator — Feet — Advocate.] — Au 
advocate who accepts the functions of an 
arbitrator in regard to the expropriation of 
bind i-i an arbitrator, and not an advocate ; 
his services therefore should be remunerated 
in the ^nme way as those of any other arbi
trator in a similar matter. Provincial Light. 
Heat and Power Co. v. Valois, 10 Que. P. 
It. 43.

Arbitrators functi officio, after 
award made Making tWO OtOOrda.] No! 
all present when award was made. Kelly 
v. M - ' iM (1877) 8 P I I It 198

Arbitrator basing award solely 
apon inspection of premises - Under
standing between parties — Acquiescence— 
Motion to set aside award—Notice of mo
tion—Amendment Arbitrator awarding on 
matters not included in submission—Deduc
tion in amount of award. Re Flatt and 
Aorthcrn Engineering and Supply Co., 12 O. 
W. It. 834.

Arbitrator's fees—Recovery of—Prom 
i*e - Consideration.]—Where there is evt-
det.......f .i xpress promise, founded on good
consideration, to pay an arbitrator for his 
services, it is misdirection to withdraw the
same from the jury. Pindar v. Cronkhita, 
34 N. B. Heps. 498.

Award is validly made by arbitrators 
at a meeting of which the arbitrator, named 
by the expropriating party, has bad due no- 
tice, and It need not be served upon such 
party. Que., Montreal <(• Southern Rw. Co. 
v. Landry, 19 Que. K. B. 82.

Building contract Completion of work 
—“All matters in dispute”—Arbitrators— 
Delegation of duty.]—The action was to re 
cover a balance on a building contract, alleg
ing completion. The defendant denied com
pletion. and counterclaimed against the
plaintiff on several grounds. After the re
cord had been entered for trial the parties 
Mitered into an agreement to refer to two 
named arbitrators and n third one to be np 
pointed by the latter " all matters whatso
ever in dispute" between them. The arbi
trators thus appointed having made their 
award in the plaintiff’s favour, he moved, 
under Rules 754*784 of the King’s Bench 
Act, to have the award made n judgment of 
the Court.—Held, dismissing the motion with 
costs, that the award was had on the fol
lowing grounds:—1. It shewed on its face 
that the work under the plaintiff's contract 
had not been completed, so that the plaintiff 
was not entitled to recover anything at all 
in this action. 2. From evidence taken on 
the hearing of the motion it was clear that 
the arbitrators had not taken into considéra 
tion “ all matters whatsoever in dispute." 
hut had failed to deal with a number of such 
matters which had been brought to their at
tention. Howes v. Fernic, 4 My. & Cr. 150. 
Wilkinson v. Page. 1 Hare 279. and Russell 
on Arbitration. 8th ed., p. 172. followed. 3. 
The arbitrators had attempted to delegate to 
another person (unascertained) their auth
ority to decide whether the sum of $110. 
part of the amount awarded, should or 
«hould not lie paid: see Tandy v. Tandy, 9 
Dowl. 1044. Itlakrston v. Wilson, 23 V L. 
T. 27. 14 Man L. It 271.

British Columbia Arbitration Act
Setting aside award—Misconduct of arbitra
tor-partiality—Evidence— Jurisdiction of 
majority—Decision in absence of third arbi
trator — Judicial distretion.]~--A reference 
under the British Columbia Arbitration Act 
authorised two out of three arbitrators to 
make the award. After notice of the final 
meeting, the third arbitrator failed to attend 
on account of personal Inconvenience and
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private affair*, but both partie* appeared at 
the time appointed and no objections were 
raised on account of the absence of the third 
arbitrator. The award was then made by 
the other two arbitrators present.—Hell, re
versing the judgment in 10 It. (’. It. 4M. 23

I,. T. 272, that, under the circumHiances, 
there was east upon the two arbitrators 
present the jurisdiction to decide whether or 
not. in the exercise >■< judicial discretion, the 
proceedings should be further delayed or the 
award made by them alone in the absence 
of the third arbitrator, and it was not incon
sistent with natural justice that they should 
decide upon making the award without refer
ence to tin- absent arbitrator. Held, further, 
that, although the third arbitrator had pre
viously suggested some further audit of cer
tain accounts that had already been exam
ined by the arbitrators, there was nothing in 
this circumstance to impugn the good faith 
of the other two arbitrators in deciding that 
further delay was unnecessary. Where it 
does not appear that an arbitrator is in such 
a position with regard to the parties or the 
matter in dispute as might cast suspicion 
upon his honour and impartiality, there must 
be proof of actual impartiality or unfairness 
in order to justify the setting aside of the 
award, In re hoberer and Megaw'» Arbi
tration, 24 C. !.. T. N. 113, 34 8. C. R. 123.

Clerical error in award — Motion to 
refer burl; Hailway Ait of funede.]—Mo
tion for an order referring back to the arbi
trators, to enable them to correct a clerical 
error, an award made under the Dominion 
Railway Act.—Held, that if the Provincial 
legislation lit. 8. O. 181)7, c. (12) applied, 
the motion was needless, the arbitrators hav
ing power (a. 9 (c) ) to correct the mis
take. If that legislation were not appli
cable, there was no power to remit the 
award, nor to correct the error upon this 
motion. Except under power conferred by 
statute, or by the parties, the Courts would 
not correct errors in awards, either directly 
or through the arbitrators; and the Railway 
Act of Panada does not authorise the re
opening of a reference. In re Mr Alpine and 
l.ake Erie and hetroit Hiver Rw. Co., 22 

L. T. !*8. 3 O. L. R. 230, 1 O. W. R. 100, 
484.

Compensation for closing np streets
-—Municipal « orporations — Railway—Laying 
tracks on highway. He Medler <6 Toronto, 
1 O. W. R. 643. 3 O. W. It. 334.

Costs—Disposition of — Submission — 
Cowers eonferred by—Invalid award.]—An 
action for trespass to land was brought by 
M against H., and an action of ejectment 
by T. M. II. against M., both actions result
ing from a disputed boundary between the 
lands of the respective parties. By agree
ment the question of the boundary was re
ferred lo arbitration, “ including the disposi
tion of costs in the said actions." The ar
bitrators totalled the costs in the tT .» actions 
and in their award directed them to be paid 
in certain proportions.—Held, per Graham, 
E.J.. Longley, J., concurring. Russell. ,1.. dis
senting, that the words of the submission in 
reference to costs meant clearly “ party and 
party cost*," and that the arbitrators hav
ing undertaken to deal with the costs and 
expenses of both sides in the two actions,

including costs between solicitor and client, 
exceeded their powers, and the award was 
invalid and must be set aside. Messmger V. 
Hieks. 42 N. s. R. 13. 3 E. L. R. 230.

Defective award.] — Motion to enlarge 
time. Smith v. 7.wicker (1900), 1 E. L. It. 
70.

Disqualification of arbitrator In
terest as ratepayer-Certiorari.]— l$y the 
Nova Scotia Ads of 1902, c. 80, the corpora
tion of the town of Glace Bay were empow
ered, for the purpose of obtaining a water 
supply, to enter upon any lands in the county 
of Cape Breton, and it was provided that the 
damages, if any, payable to the owner of 
such land, should be determined by arbitra
tion. Objection was taken to the award of 
damages, on the ground that C. F., one of 
the arbitrators appointed under the Act, was 
not n disinterested party, hi* having been as 
sessed as a ratepayer in the town.— Held. 
that if the arbitrators were acting in a judi 
clal capacity, c. 39, It. 8., applied, and the 
fact of one of the arbitrators being a rate
payer a.forded no valid objection to the 
award made by him; that, if the arbitrators 
were not acting in n judicial capacity, a 
writ of certiorari would not lie to remove 
into the Supreme Court any award made by 
them. It. v. (Hare Hay. 24 C. L. T. 140. 
30 N. 8. Reps. 430.

Expropriation — Cow/tcnsafton.] — 
Benefit derivable from expropriation that can 
be set off against damage caused by expro
priation. must be such ns is "beyond the 
increased value, common to all lands in tile 
locality"; if the property be a mill-site, with 
n water power available, it cannot be urged 
tlint its only value is given it by the railway, 
inasmuch ns the owner of n rival mill-site in 
the locality, not touched by the railway, 
would presumably derive same benefit from it. 
Que.. Montreal d Southern J{w. Co. V. 
l.andry, 19 Que. K. B. 82.

Expropriation -Firing the indemnity— 
Appeal from the deeision of the arbitrators 
— Municipal assessment—C, P. S!>2. C. M. 
7lti.]—As n general rule, art nppenl from an 
award of arbitrators will be refused, when 
that appeal depends upon the insufficiency 
or the excess of the indemnity. Nevertheless 
an appeal will be permitted when the proof 
beyond all doubt is in favour of the party 
who is appealing, or when facts are estai, 
lished demonstrating the partiality, corrup
tion or prevarication of experts. Can. Nor. 
Que. Rio. Co. V. Frenrtte (1009), 10 Q. V. 
R. 318.

Expropriation] — Of land by railway. 
See Quebec d Hiehmond Hw. Co. v. Quinn 
(18381. C. It. 2. A. C. 431. Digested under
Railway.

Fees of arbitrators Workmen's Com 
pensation .4cf.]—Schedule to Arbitration Act 
docs not apply to arbitrations under Work
men's Compensation \et. and arbitrator’s 
foes must he dealt with according to a prac
tice analogous to that prevailing prior to 
Arbitration Act on reference directed by Ct. 
Chisholm v. Centre Star Minina Co. (1900). 
V2 B C. i! 10. 3 W. L. R 130.
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Fixing compensation]—Iiognrd should 
be had to the prospective capabilities of the 
property, arising from its character nud 
situation, when fixing compensation. Vue., 
Montreal <f Soutturn Uw. Co. v. Landry, 19 
Que. K. B. 82.

Injunction -VwrMirtion.]— Injunction 
will not he granted to restrain a party from 
proceeding with an arbitration, where the 
result of arbitration will t>.- merely futile 
and of no injury to party seeking injunc
tion.—An arbitration to determine value of 
land of plaintiff taken by defendants will 
not be restrained because a condition pre
cedent to taking of the land may not have 
been complied with. Duncan v. Campbellton 
(HUMI, 29 t\ I* T. 44M1, 3 X. B. Eq. 224.

Inspection by arbitrators. I When the 
evidence is deficient on an element of damage 
(v. g. the severance of the property into two 
blocks by the railway), which the arbitra
tors were enabled to appreciate by inspec
tion. their finding in that regard will not he 
disturbed in appeal. Vue., Montreal <f South
ern /fir. Co. v. Landry, 19 Que. K. It. 82.

Land Purchase Act, 1875—Atrard —
Finality l nrrrtainty — Legal tender — 
Powers of provincial fjcgithturc under II. N- 
A. Act- l Ura rires.|- The Commissioners' 
Court, organized under " The Land Purchase 
Act. 187.1." made an award as follows :— 
"The sum awarded under see. 2d of the 
said Act by us, two of the commissioners ap
pointed under the provisions of the said Act, 
is eighty-on.' thousand five hundred dollars 
($81,5901."—The proprietors moved to set 
the award aside on the grounds I 1) that the 
award is not final ; (2) that it is uncertain :
(3) because a delegated authority must he 
exercised under it to ascertain metes and 
hounds of land to he conveyed hy the Public 
Trustee to the Commissioner of Public Iginds ;
(4) because the money awarded has not been 
paid into the treasury of the province (it) 
had been paid in dominion notes, which were 
not legal tender) ; (51 because it does not 
appear that the award was made under the 
terms of " The Land Purchase Act. 1871."' 
It was also contended that the Act was ultra 
vires of til" Provincial legislature :—IJeld. 
(Palmer, C.J.. Peters & Ilensley, JJ. ). that 
the award was void nud must be set aside; 
(21 that the Act was not ultra vire*. Kelly
v. SulI mh -1875), 2 P. E I B 84

Land Purchase Act, 1875 — Setting 
aside aicard—Auard made outride of jur- 
itdirtion—Commissioners making two awards 
—Arbitrator* lundi officio after making an 
award — All arbitrators nut prenait when 
award made. I — In October, 1870, thin 
case was heard in Charlottetown before W., 
J". and IL, Commissioners appointed under 
the P. E. Island Compulsory " Land Pur
chase Act, 1875." In November the Com
missioners went to Nova Scotia, where an 
award was, on 29th November, made and 
signed by all three. On 1st December H. 
wished to have his name struck off, as lie 
had made a mistake in signing it. and w . 
the chairman, in the absence of J., allowed 
it to be done, and the award signed by all 
three was then destroyed. In March. 1877. 
W. and J. signed a second award in New 
Brunswick without again consulting II.,

and it was not signed in his presence. The 
defendant McD., applied to have this award 
set aside on the grounds, among others. (1* 
that the award having been made outside 
the provint e was a nullitj ; 12 ) that on 
executing the first award the Commissioners 
became functi ofUio, and ans subsequent 
award made by them was void; (3) that 
Ibis award was made without consulting il.; 
(4 i that it was not signed in the presence of 
all the Commissioners Held, (Palmer, C.J . 
Peters A II- nsley, JJ.), hat on ibe fore
going grounds the award was void and must 
be sel aside. Kelly v. MacDonald (1877), 
2 P. B L it 178

Lands taken or injuriously af
fected—Inclusion of other matter* in tub 
i/iisrion—Appeal — Municipal Act.]—Per
sons. having appointed arbitrators under 
Municipal Act in respect to lands taken by 
municipality in connection with their water
works system, afterwards entered into an 
agreement under seal defining the scope of 
arbitration and included a claim for damages 
for breach of contract and others matters not
within Municipal Act. They did not pro 
vide in the agreement for an appeal under 
s. 14 of the Arbitration Act, It. S. O. 1897, 
e. 1.2. The arbitrators in their award 
awarded one sum both for the claim " under 
the Acts and in respect of matters referred 
to in said submission."—IIeld, affirming or
der of Treize I, J., that, as the matters not 
under the Municipal Act could not he dis
tinguished iu amount awarded from the 
questions referred under the Act, the award 
being one and indivisible, and as the agree
ment come to by the parties defining the 
scope of the arbitration did not provide for 
an appeal under Arbitration Act, no appeal 
on merits lay, or was possible. In re Field 
Marshall «(• Ucumtvillv <1900), n (). L. It. 
472, 7 O. W. It. 279. 545

Leave to enforce award -Time—Mo
tion to set aside.]—An application under a. 
13 of ili" Arbitration Act, B. 8. O. iv>7, c. 
92, for an order giving leave to enforce an 
award, need not lie made within six weeks 
after the publication of the award. Section 
45 of the Act does not apply to such an ap
plication, hut only to applications to set 
aside awards. An order under s. 13 is neces
sary. when the reference has been made out 
of Court. Objections properly the subject of 
a motion to set aside the award were not 
considered upon appeal from an order under 
S. 13. In re Lloyd if Pegg. 23 C. L. T. 171. 
5 O. L. It. 389. 2 O. W. It. 103.

Motion to enforce award — Leave, to
issue execution—Discretion of Court to rr- 
fu-r R. s. n. 1897, <■. 68, ». IS—Juridic
tion of local Judge.j— Upon an application 
made under It. 8. O. 1897. c. 92. s. 13, to 
the Court for leave to issue execution to en
force an award, the Court has discretion, 
upon affidavits produced, to sny that, in face 
of facts disclosed, execution should not issue 
for the present, ns was done In this case ; 
and proceedings were stayed for 30 days to 
enable the objecting party to apply to ex 
tend the time for moving nrninst the award. 
—A local Judge has jurisdiction to make 
an order for leave to issue execution to en
force an award. In r laker <f Kelly, 9 O. 
W. R. 130. 14 O L. R. 923.
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Motion to enforce award--Submission 
—\talter* in difference not all disposed of— 
Affirmative proof—Delay in making award— 
VI alter—Estoppel. )—Held, that, in order to 
impeach an award of arbitrators which de
termines certain specific matters, on the 
ground iImt ii does not dispose "f all the 
questions to be disposed of under a general 
submission of matters in dispute, it must lie 
shewn affirmatively that there were matters 
in dispute other than those disposed of.— 

t L' i That, after one of the parties has ac
cepted the award, he is estopped from object
ing that it was not made within the time 
limited by the submission. Morrow v. Lind- 
•ay. <i W. L. R. 38(5, 7 W. L. R. 48. 1 Saak 
L. R. 5.

Motion to set aside award. | Miscon
duct of arbitrators—Cross undervaluation of 
mining claim in question—Interested motives

proof of charges—Railway Act—Appeal from 
order refusing to set aside award. .1/- ■ / v.
Klondike Mines /fir. Co. (Y.T.). .*> W !.. It. 
10ft, 0 W. L. It. 414 : llarrigan v. Klondike 
Mims Itw. Co lY.T.I, 5 W. R It. 137, 0 
XV. L. It 417.

Motion to set aside award.]—Mistake 
of arbitrators Refusal to hear evidence 
—Agreement of parties. Re O'Brien and 
Trick, 7 O. XV R 317.

Motion to set aside award -Xotirc of 
motion—Irregularity—Waiver — Submission 
to arbitration—Appointment of umpire—In- 
terferrnee—Misconduct of arbitrators—Refu
sal to hear evid> nee—If caring evidence in ab
sente of one party.]—A motion to set aside 
an award should be made by summons in 
Chambers, and not by notice of motion ; but 
where the respond-1 appears and does not 
object, he must I a ken to waive irregu
larity.—2. The fa- liât the umpire was ap
pointed before m sat with the arbitrators 
during the heat is not a ground for set
ting aside an ni : but qtiarr. whether it 
might not 1 valid objection if the um
pire had it - d during the hearing so as 
to prevent . final agreement.—3. An award 
will he vet aside if the arbitrators refuse 
to receive evidence properly offered and rele
vant to the issue.—4. An award will be set 
aside if the arbitrators, when the hearing 
is practically over, hear further evidence in 
the absence of one of the parties without
notice to him. innabla v A unable, h w. L. 
It. 132, 1 sank L. It 222.

Motion to set aside award. |—Evidence 
Findings Agreement not to appeal. Re 

Adams if Bridley, Levy if Weston Machinery 
Co., 3 O. W. R. 443.

Motion to set aside award.)—Re Rae 
if Oakley. (» O XV. It. 71th

Municipal corporation Purchase of
electric light plant — Appointment of sole 
arbitrator — Notice — Arbitration Act— 
Municipal Act.]—Ry an agreement between 
the town corporation and the assignor of the 
company for the establishment and opera
tion for ten years of an electric light plant 
in the town, it was provided that the town 
might at any time during the ten years 
purchase the plant at a valuation fixed by 

C.C.L.—7

three arbitrators, appointed by each party 
ehoo-iug mi arbitrator and they two a third 
iu case of dispute, or by a majority of them. 
Where a submission provides that the refer
ence shall be to two arbitrators, the Act 
R. S. O. 18ft7, c. «2. s. 8 (hi, gives power 
to the party who lias appointed an nrhitra- 
to. |if Mlm other makes default as specified) 
to appoint that arbitrator as sole arbitra
tor ; and it is provided that the Court or 
Judge may set aside any such appointment. 
—Held, tlint notice of th< appointment of the 
sole arbitrator should be given to the party 
in default, who, if not notified, is not called 
upon to move against the appointment.— 
Held, also, that the agreement was not to be 
rend ns suspending the choice of a third ar
bitrator till there should be a dispute, but 
it imported that the three arbitrators should 
act from the outset ; and therefore s. 8 (h) 
did not apply. Excelsior Life Ins. Co. v. 
Employers' Liability insurance Corporation,
2 O. L. R. 301, and Hamm v. Halhtt, L. R 
14 Eq. 355, considered. Semble, that the ar
id t rat ion was under the Municipal Act, and 
s, 8 of the Arbitration Act was not appli
cable : R. S. <). 1S07. e. 223, s. 407. In re 
Sturgeon Falls Electric Light if Power Co. 
if sturgeon Falls, 21 C. !.. T. 905. 2 O. L. 
R. 383.

Municipal corporation.] — Agreement 
with electric light company — Erection of 
poles and wires in streets—Use by another 
company — Authorisation — Resolution of 
council — Ry law Compensation — Action
—Reference—Motion to set aside award — 
Misconduct of arbitrators—Champerty—De
cision on questions of law. Ottawa v. Ot
tawa Electric Co., 3 O. XV. R. «5, 588, 7ft»J, 
4 O. W. R. 370.

Municipal corporation.] —Purchase of 
property—voluntary submission—Construc
tion of agreement—“ Works and property” 
—*• Franchises and goodwill ”—Statutes — 
Ejusdem generis rule. Re Kingston if King
ston Light, Heat and Power Co., 1 O. \V. 
it. 1ft4. 2 O W. R. 33. 3 O W It 70ft,
3 O. L. R. 037.

Non-compliance with previous order
—Misconduct of arbitrator—Refusal to state 
ease—Proceeding to execute award notwith
standing motion for special ease—Remitting 
award bocfc.j—Motion by company to set 
aside an award made under agreement of 
reference containing the following clause :— 
“And it is further agreed that if motion is 
made to set aside or otherwise respecting the 
award, the Court may, whether the award 
be insufficient in law or not, remit the award 
from time to time to the reconsideration and 
redeterminntlon of the arbitrator."—Held, on 
the authority of Re Palmer and Hoskin, the 
award should bo remitted to the arbitrator 
for reconsideration under s. 11 of R. S. O. 
1807. <•. (52. ho having failed to comply with 
the terms of a previous order of 22nd June. 
1904. which roquired him to find and award 
as to the ownership of tho property in
cluded in an instrument dated 5th January, 
1901, and he had not complied with that 
order by vesting the property in the Lake 
Superior Power Oo, as the owner thereof 
Re Powell d Lake Superior Power Co., 5 
o. XV. R. 4ft. ft O. L It. 2315

I
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Option of one of two alternatives
— Failure to declare option — Mine en de
meure. ]—The party to whom an award gives 
an option to do one of two things, cannot 
be presumed to have declared for either alter
native by mere lanse of time, and, if he 
fails to declare his option, he must be put 
in default, before the other party can seek 
to enforce the award. Hence, when the op
tion consists in either taking over hardwood 
logs sunk in a pond, as being of a stated 
quantity, for a lump sum, or, as soon ns 
the ice is gone from the pond, of fishing them 
up jointly with the other party, to be sawed, 
and the output to be divided between them 
in certain proportions, the standing-by, after 
the ice is gone, by the party having the op
tion, or his doing nothing during the sum
mer. does not give t.he other the right to sue 
for the lump sum, on the assumption that he 
has implicitly elected the first alternative. A 
putting in default, mi>r en demeure, is at 
least required, before an action will lie. Ross 
v. Fletcher. 3f> Que. R. C. 113.

Oral submission and award — Vali
dity ! i rt gularity 1 bn n< e of prt i 
Undertaking to pay damages—Consideration

Effect of aimed — Conversion of damages 
into debt—Small debt procedure — District 
Court. |—The plaintiff sued in the District 
Court for $12, the amount of an award, the 
action being brought under the small debt 
procedure. The plaintiff found cattle upon 
his land, doing damage, and impounded them. 
The cattle In fact belonged to the defend
ant’s mother, but it was not shewn that the 
defendant had not some interest in them ; 
and he, in order to have them released from 
the pound, signed a written undertaking to 
pay for the damage done by the cattle on the 
plaintiff's land. lie also agreed orally to 
an arbitration, and the damages were as
sessed, by an award (not in writingi of 3 
men, at $12. The defendant was not present 
when the 3 men inspected the land, and made 
their award, nor was lie notified Held, 
that the undertaking was signed by the de
fendant for good consideration : and he was 
personally responsible to the plaintiff for un
ascertained damages ; that there was an oral 
submission to arbitration; that the proce
dure under it by the plaintiff and the arbi
trators was irregular, but u.«* fendant was 
not prejudiced by it. the award being a fair 
one ; that the submission, not being in writ
ing. was not governed by the Arbitration 
Ordinance; that the oral submission was valid, 
and so was the award ; that the award made 
the da mages a debt, and so within the 
small debt procedure; and the plaintiff was 
entitled to judgment. Erbaeh v. 1lender 
(1910), 14 W. L. R. 720.

Order for enforcement of award —
Appeal from Objections to award Miscon
duct of arbitrators—IJneirtaintyJ—Upon 
appeal from an order granting one of the 
parties to an arbitration leave to enforce an 
award :—Held, that the Court could not en 
tertain objections to the award based upon 
alleged misconduct of the arbitrators : the 
appellant's course in regard to such objec
tions was to move to set aside the award :— 
Held, however, that the award was uncertain 
and indefinite in its terms and incapable of 
enforcement by the Court ; and upon this 
ground the appeal should be allowed and the
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order for enforcement set aside, lie Mitchell 
d Mitchell (19101, 14 W I* R. 701.

Power of Court to extend time for
making undid after expiry of tune fixed by 
submission.]—Fixing rent upon renewal of 
lease Motion to Court- Costs. He Hutsell 
d Jtaldwin. 12 O. W. It. 40b.

Price to be paid by landowner for
right of access to highway.]—The price to 
be paid for the right of Ingress end egress 
to and from property is what a reasonable 
seller would accept from a reasonable buyer 
for the right acquired. The price is to be 
ascertained when the right is acquired. The 
arbitrator in fixing the price rightly con
sidered other means of access which could 
have been ot-'alnvd had this not been ob
tained. He Toronto Consirvatory d Gover
nors of University (1900), 14 O. W. It. 
40b.

Reference in pending action. I—Order
ing payment of solicitor and client costs. 
Mets* nger v. Hicks, 3 E. L. It. 230.

Reference to three arbitrators -Dif
ferent awards made on different dates—Val
idity of award—Arbitration .1 et—Interpre
tation Act.]—In an agreement between the 
parties, provision was made for the sub
mission of any dispute to three persons as 
arbitrators, the arbitration to be in accord
ance with and subject to the provisions of 
the Arbitration Act. On a reference, fol
lowing a dispute, under the agreement, the 
arbitrators, being unable to agree, drew up 
and rendered three separate awards. Two 
of tin* arbitrators agreed in their findings. 
Morrison, J„ came to the conclusion that 
the agreement of a majority constituted an 
award, pursuant to s. 10, s.-s, 30 of the 
Interpretation Act.- Held, on appeal, per Ir
ving and Clement, JJ., that s.-«. 30 does 
not apply to the construction of a document 
inti'r partes, as here, but to something done 
pursuant to statute.—Per Hunter. C.J. :— 
The arbitrators having acted separatim in 
making their award, an objection to a find
ing so made is fatal. McLeod v. Hope d 
Farmer. 14 B. C. R. 56. 9 W. L. R. 315.

Remitting to arbitrators—Ineompet-
ency of arbitrator—Appointing new arbitra
tor.]— Section 11 of the Arbitration Ordin
ance provides that "in all eases of reference 
to arbitration the Court or a Judge may, 
from time to time, remit the matters refer
red or any of them to the reconsideration 
of the arbitrators or umpire." Remission 
was refused because after the submission 
was entered into one of the arbitrators com
menced an action against the party who had 
nominated him to recover an amount agreed 
to he paid for procuring settlement of the 
matters In dispute*—Where the Instrument 
of submission names the arbitrators, the 
Court or Judge has no power to appoint 
a new arbitrator in lieu of one who has 
become incompetent. He Crawford if Allen. 
5 Terr. L. R. 398.

Scope of reference.] -—Construction of 
award—Misconduct of arbitrator — Permit
ting award to be drawn by solicitor for con
testants—Costs—Motion to set aside award. 
He Armstrong and Moyas, 6 O. W. R. 104.
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Setting aside award—Action—Pleading 
—Prayer for general relief—King'* Dench 
Art, Pule* 773-775—9 d 10 11m. HI. r. 15 
—Jurisdiction.]—When the plaintiff, in an
swer to the defence of an award covering the 
amount of his claim, amenda his statement 
of claim by setting up facts which, if true, 
would entitle him to ask specifically to have 
the award set aside, the statement of claim 
is good on demurrer, if it contains a prayer 
for general relief, although It does not ask 
for that specific relief. Dictum of Killam, 
J., in lingers v. Commercial Union Assurance 
Co., 10 Man. L. It. at pp. 675, 070. and 
notes at p. 62S of Pullen d Leake, 5th ed., 
followed. -2. The Court has jurisdiction over 
awards, wb'ther or not they are awards to 
which the provisions of !» & 10 Win, III. 
c. 15, apply. Smith v. Whitmore, 2 De (Ï. 
J. & S. 2117, followed.—3. Per Mathers, .1.— 
Rule 773 of the King’s Bench Act provides 
a code of procedure only for the enforcement 
of awards, and Rule 774, which reads, “The 
former practice with respect to awards shall 
not he abolished, but the same shall only 
lie followed by special leave of the Court or 
Judge," should be interpreted as if it rend. 
“The former practice relating to the enforce
ment of awards," etc. Johannetton v. Gal
braith. 3 W. I,. R. 273. HI Man. L. R. 138.

Setting aside award — Misconduct of 
arbitrator—lVoit’cr.j—A party to an arbitra
tion does not waive his right to object to an 
award on the ground of misconduct on the 
part of an arbitrator by failing to object ns 
soon as he becomes suspicious and before the 
award is made ; he is entitled to wait until 
he gets such evidence as will justify him in 
impeaching the award. Where two out of 
three arbitrators go on and hold a meeting, 
end make rn award at a time when the third 
arbitrator cannot attend, if amounts to an 
exclusion of the third arbitrator, and the 
award is invalid. A party by attending at 
such a meeting and not objecting (although 
he knew of the third arbitrator’s inability to 
attend) does not waive his right to object 
afterwards. Per Hunter, C.J. It is not 
necessary that there should lie absolute proof 
of misconduct before an award will be set 
aside on that ground ; it is enough if there 
is a reasonable doubt raised in the judicial 
mind that all was not fair in the conduct of 
one or more of the arbitrators. In re Doberrr 
and Megaxr's Arbitration, 23 C. L. T. 272, 
10 B. C. R. 48.

Stated case. — Matter “ arising in the 
course of the reference" — Construction of 
contract—Revoking submission—Discretion— 
Special qualifications of arbitrators—Ques
tions of late.] — Arbitrators were appointed 
under the arbitration clause in an agreement 
between two companies, whereby inter alia, 
one agreed to provide the other daily with a 
certain quantity of cord wood, which the latter 
agreed to carbonize into charcoal and to deli
ver to the former to the maximum quantity 
of 85,000 bushels per month. The arbitration 
clause provided that in case of any dispute 
in regard to the meaning or construction of 
the agreement or of the mutual obligations of 
the parties or of any other act, matter, or 
thing relating to or concerning the carrying 
out of the true spirit, intention, or meaning 
of the agreement, the same should be deter- 
tni-'-d by arbitration. One of the claims re

ferred to the arbitrators was for damages for 
short delivery of charcoal, a shortage being 
claimed whatever the proper construction of 
the agreement in that regard. On an appli
cation by one of the parties, under s. 41 of the 
Arbitration Act, R. S. O. 1K1I7 c. <12, for a 
direction to the arbitrators to state n special 
case upon which the Court should determine 
the true construction of the contract as to 
the amount of charcoal called for per month 
under it — a matter upon which they had 
reached and announced a conclusion :—Held, 
that, the claim referred to leaving the proper 
construction of the agreement often, this was 
a question of law " arising in t. e course of 
the reference,” within the meaning of s. 41, 
and a special case might properly be directed 
as to it. 2. That a special case having been 
directed ns to the principal question, it might 
properly be made to include two other ques
tions in dispute, though, had they been the 
only questions which the applicants desired 
to have stated, it would not have been proper 
to direct a case us to them. 3. A party to a 
reference is n--i entitled <s debito justifia m 
have a special case directed whenever a ques
tion of law arises in the course of a refer
ence; it is a matter in the discretion of the 
Court. 4. There is no general rule that when 
the arbitrators are specially qualified to de
cide a question of law, this direction should 
not be given, at all events where the arbitra
tors have ruled upon the question. Semble, 
that different considerations apply to the ex
ercise of the discretion to give leave to revoke 
a submission is. of the same Act) a di 
cretion which is to be exercised only under ex
ceptional circumstances. In re Ruthbun Co. 
and Standard Chemical Co., 23 C. L. T. 
till, 5 O. L. R. 280, 2 O. W. R. 30. 385. 
3 O. W. R. 01)8, 724, 0 O. W. R. 000.

Statement of case by arbitrators—
Time- Remitting back atrard.] — After nn 
award is made it is too late to make an appli
cation for an order under s. 1 of the Arbitra
tion Act, R. 8. O. 1807 c. 02, directing the 
arbitrators to state a case for the opinion of 
the Court ns to the admissibility and rele
vancy of evidence, or for the arbitrators to 
state a case for the opinion of the Court. 
The only case in which the Court will remit 
matters referred to an arbitrator for re
consideration under s. 11 are : (1) where
the award is bad on the face of it; (2) where 
there has been misconduct on the part of the 
arbitrators ; (3) where there lias been an ad
mitted mistake, and the arbitrator himself 
asks that tii.' matter may be remitted ; and 
(4) where additional evidence has been dis
covered after the making of the award. 
Where arbitrators received and gave effect 
in their award to certain evidence, and after 
the making of the award gave a certificate to 
that effect, and that they were in doubt 
as to whether they should have received the 
evidence :—Held, that the case did not come 
within any of the above four cases, and 
that an order to remit the matter back to the 
arbitrators should be refused. In re Grand 
Trunk Rie. Co. and Petrie, 21 C. L. T. 52V, 
2 O. L. R 284.

Statutory arbitrators. ] —The provinces 
of Ontario and Quebec submitted to arbitra
tors for determination the amount of princi
pal of the Common School Fund to ascertain 
which they should consider not only the sum
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held by the Gov. of Canada but also “ the 
amount for which Ontario in liable." In 181X1 
by award No.2. the arbitrator* determined that 
money* remitted to purchaser* of school lands 
unless made in fair and prudent administra
tion, ami uncollected purchase money of pat
ented lands, unies* good cause wen* shewn 
for non-collection, should be deemed money*
received tv' Ont, and in 1899 the amount <>f
liability under these heads was fixed by 
award No. 4 In 1902 Privy Council held 
that the arbitrator* had no jurisdiction to 
entertain a claim by Que. t" have Ont. de
clared liable for purchase money of school 
lands yet uupateuted allowed to remain un
collected for many years. In making their 
final award in 1!H>7, the arbitrators refused 
an plication by Que. for Inclusion therein 
of amount* fourni due from Ont. for remis- 
• oi s and non-collections and held that they 
had exceeded their jurisdiction in determining 
such liability. On appeal from this deter
mination embodied in the final award.—Held, 
Fitzpatrick, C.J.. and Duff, expressing 
no opinion, that the arbitrators hail no juris
diction to determine the liability of Ont. for 
moneys remitted or not collected. A tty-den. 
for Ont. ?. Atty.-t/rn. for Que. I1903J A. C. 
39, followed. Held, also, Fitzpatrick. < 
and Duff, J.. dissenting, that awards Xus. 
2 and 4 so far as they determined this lia
bility were absolutely null, and, therefore, 
not binding on Ont. Quebec v. Ontario 
(1009), 42 8. C. R. 161.

Stay of actio*—Partnership—Agreement 
to refer—Enforcement.]—Application by de
fendants to stay proceedings in an action by 
the personal representative* of a deceased 
partner to have the survivors account. Un
der partnership article* a sole arbitrator wa* 
appointed in case one of the partners should 
die before the expiration of the partnership 
term: Held, granting the order to stay pro
ceeding*, subject to plaintiffs being permitted 
at any time upon such material as they deem 
sufficient, to apply for appointment of a 
receiver or for an injunction. The right not 
limited to an application after award was 
made, reserving, however, a general liberty 
to apply at any time for the protection of the 
partnership property and to prevent the im
proper use or disposition of it pending the 
settlement of the mutter* in question. See 
Compagnie de Senegal v. Woods, 58 L. J. N. 
8. c. 1(18. /topal Trust Co. V. Milligan, 0 
O. W. It. 476, 10 U. L. R. 4r*l

Submission — Scope — Award exceeding 
authority—Void in part—Setting aside in 
entirety.]—Arbitrators, even when they are 
constituted amiables compositeurs, can only 
adjudicate upon matter* which are left to 
them in the submission, and according to the 
manner which i* there provided. Therefore, 
when they are appointed to fix the compensa
tion to b<- paid for the expropriation for three 
lot* of land, an award by which they fix it 
for two lots, and order that the owner retain 
the third upon condition of maintaining 
thereon a rond in perpetuity for the use of 
the authority expropriating, i* void.—Such an 
award is indivisible, and cannot be confirmed 
by one party and annulled by another; it can 
only be maintained or annulled in it* entirety. 
Judgment in Q. It. 21» 8. C. 328 reversed. 
Quebec It ridge and /fie. Co. v. Quebec Im
provement Co., 16 Que. K. It. 107.

Submission— Scope — Award exceeding 
authority — Void in part—Setting aside in 
entirety- Mediators- Expropriation.]—When 
arbitrators were appointed under deeds of sub
mission to value three expropriated lot* of 
ground ami fix the Indemnity for damage*, 
it being declared that they should act us 
mediators (amiables compositeurs), hut 
should be hound to conform to the provisions 
of *. 161 of the Railway Act, 1903, and the 
award, iu lieu of valuing the third lot. ordered 
that the expropriators should return it iu part 
and construct a road on their own adjoining 
land, to be maintained by them in perpetuity, 
for the benefit of the parties expropriated:— 
Held, that arbitrators who are also appointed 
mediators cannot disregard their instructions, 
and that the error vitiated the whole award
Quebec /fridge and /fir. Co. V. Quebec Im
provement Co., 16 Que. K. B. 107, affirmed. 
Quebec Improvement Co. X. Quebec llridge 
and /fir. Co., ('. R. |1lK)s| A. «212; 1908 
A. *" -IT. 16Que. K. R 888

Submission — Time for award—Failure 
of arbitrators to extend—Action — Defence 
of arbitration trending—Stay of proceedings.] 
—A submission to arbitration, dated the 4th 
October, 1904, was under seal, and bound the 
parlies to abide by the award so as it was 
made on or before the 30th October, 1904, or 
any subsequent day to which the arbitrator* 
should by writing extend the time. There was 
no covenant not to take other proceedings. 
The arbitrators proceeded to consider the 
matters referred to them and continued the 
arbitration, with the assent of the parties, for 
nearly two years, but did not by writing ex
tend the time for the award. The plaintiff 
brought this action for an account in respect 
of the matters referred, the arbitration til ing 
still uncompleted, and the defendant pleaded 
the submission and proceeding* of the arbi
trators as an answer to the action :—Held, 
that the assent of the parties to the arbitra
tion being proceeded with after the time had 
aspired was equivalent t<> » parol submission 
only; s. 3 of the Arbitration Act, which 
make* submissions of the same effect as an 
order of the Court, and irrevocable without 
leave of the Court, applies,T>y virtue of s. 2, 
to submissions iu writing only; the same is 
the case with s. 6, which allows an applica
tion to stay proceedings; no order extmding 
the time had been made under s. 10; and 
therefore the arbitration proceedings afforded 
no answer. Uuan v. Patriarche, 8 O. W. R. 
sn. IS O L 6 94

Submission by consent of parties —
A wurd by two arbitrators — Irregularity — 
Xotire to third arbitrator of meeting—Insufll 
cicncy—Setting aside award.] — Award set 
aside, one of the arbitrators not having been 
notified of the meeting when award deter
mined on. In re Lesser and Cohen, 7 E. L. 
It. 528.

Submission of suit to arbitration at
instance of parties under rule of Court. Dea 
v. Winter (1817), Wakeham'* Ntld. Ca. 28.

Submission to arbitration.)—Time for
making award—Power of arbitrators to ex
tend—Failure to exercise—Action for account 
—Defence of arbitration pending—No answer 
to action. Ryan v. Patriarche, 8 O. W. R. 
811.
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Taking down evidence — Objection — 
Findings of arbitrators — Errors — Setting 
aside award—Costs- Uncertainty as to. Re 
Grimshaw d Grim thaïe, 1 O. W. R. 744.

Time for commencement of rnnnlng 
of Interest on amount awarded—Pub
lication — Confirmation — Judgment. Re 
Fielding d Grarenhurtt, 2 O. W. It. 836.

Time for making award — Expiry—Ar
bitrât nr functut officio—Appointment of new 
arbitrator — Municipal corporation—Prohi
bition.]—An arbitrator is functut officio as 
soon as he has made an award or as soon ns 
the time fixed, whether by consent or other
wise. within which he shall make his award 
has expired.—Ruthven V. Ruthven, 8 U. C. 
R. 12. followed. A previous arbitration to 
settle the same matter having failed by rea 
son of no award having been made, H. took 
proceedings under the Winnipeg charter for 
a fresh arbitration, and applied to have an 
arbitrator appointed by tl<" County Court 
Judge to act on behalf of the city, as the 
city council had failed to make a fresh ap
pointment. relying on the former appoint
ment. which had not been cancelled.—Held, 
that a new appointment was necessary, and 
the city corporation were not entitled to an 
order prohibiting the County Court Judge 
from proceeding to make it. Bennetto v. H’m- 
nipeg, 7 W. !.. R. Mil, 18 Man. L. R. 100.

Time for making award. I — i.asl day 
after lapse.] — Arbitraters, amiables composi
teurs. and experts, become fundi officio by 
the lapse of the delay fixed for the perform
ance of their duties. If the period fixed has 
expired without any report having been made, 
the submission becomes inoperative, and the 
Court cannot thereafter grant an extension 
-■f the delay. Beaudoin V. Dubrule, 20 
Que. 8. C. 575.

Time for making award — Cast day
falling on Sunday—Judicature Act—Parti
tion—Rights of co-parcener—Statute of Lim
itations—Adverse possession. Re Mullin d 
Mullin, 2 O. W R. 874.

Time for making award —Potcer to 
extend—Umpire. | I.y the terms of an agree
ment for submission to arbitration the mat
ters in difference between parties were re
ferred to the award, etc., of M. and II.. and 
In cnee they disagreed, or failed in make tin-ir
award before the 1st August then next, 
then to the award, etc., of such umpire as 
said arbitrators should nominate and appoint, 
“so as the said arbitrators or umpire do make 
and publish his anil their award ready to be 
delivered on or before the 10th day of August 
next, or on or before any other day to which 
said arbitrators or umpire shall, by writing 
indorsed on these presents, enlarge the time 
for making such award or umpirage —Held, 
per Ritchie. J.. and (Iraham. E.J.. that un
der the terms of the agreement, tin* power of 
the arbitrators to consider and deal with the 
questions submitted absolutely terminated on 
the 1st August, after which date the umpire 
was the only person who had authority to 
make an award : -Held, also, that the arbitra
tors hud no authority to extend the time 
within which the umpire could make his 
award, and that, as such time, if not legally 
extended, expired on the 10th August, and

the umpire did not attempt to extend it until 
the 20th September, the award made by him 
was irregular and void and the plaintiff could 
not recover:—Held, also, that the provisions 
of the Arbitration Act, Acts of 1 895 c. 7, s. 
2 (e). were not applicable, a contrary inten
tion being expressed in the submission which
fixvd tin* date before which tim arbitrator
was to make his award or extend the time : 
—Held, also, that the section, if applicable, 
would not assist the plaintiff, ns the umpire 
diil uni begin t<> extend the time until the 
20th September, and the authority of the 
arbitrators had terminated more th..n a month 
previously. MeI>onnld, C.J.. and Meagher, 
J.. contra. Holmes v. Taylor, 33 N. S. R. 
4M.

Uncertainty of award-Ihmurrrr.] —
Plaintiff's declaration sei out an award alone, 
and to this defendant objected on the ground 
of its uncertainty, as it directed an annuity 
to he paid plaintiff out of her claims on the 
property, without shewing what those claims 
were or on what property they attached :— 
Held, ( Peters, J. )—That the award was cer
tain.—That an objection to an award on de
murrer must appear on its face, or by facts 
stated in the plea. McIntyre v. McIntyre 
(1870), l I* ■ L B 807.

Validity of award. |—Reference to three 
arbitrators—Separate awards—Agreement of 
two—Arbitration Act—Interpretation Act, s. 
10 (36). Re McLeod d Hope, 1) W. L. R. 
315.

Value of lands expropriated — Arbi
trators exceeded terms of submission—.1 ward 
set aaii/e.l—The Quebec Improvement Co. 
were owners of three lots near he city of 
Quebec. The Que. Bridge and Rw. Co. re
quired these lots for their purposes. The 
companies being unable to agree as to the 
price of the lots, the matter was referred to 
arbitration, if being declared that the arbi
trators should act ns mediators (fimiflhZe 
compositeurs), hut should be hound to conform 
to the provisions -f Art. 161 of the Railway 
Act, 1903. The arbitrators in lieu of valuing 
one of the lots in money ordered that part of 
tin* lot should he returned and that the Que. 
Bridge and Rw. Co., should construct a road 
on their adjoining land and maintain the 
same in perpetuity for the benefit of the Que. 
Improvement Co.—Held, that the arbitrators 

re not hound to adhere strictly to legal 
formalities and mere Irregularities would he 
excused, but as the arbitral >rs ! exceeded
the terms of submission, an > r in that 
respect would vitiate their v . !•> award. 
Judgment of the Court of King's Bench for 
Québec, affirmed, judgment of the Superior 
Court of Quebec, Langelier, J.. at trial, dis
charged. Que. Imp. Co. v. Que. Bridge d 
Rw. Co., C. R., [1908] A. C. 212.

Valuation of ah ares in a company! —
On January 31st, 1906. four persons, then 
composing the firm of John Macdonald A Co., 
on forming a joint stock company, executed 
an agreement, providing inter alia that if any 
of the parties wished to sell his stock he was 
to give notice in writing to the other share
holders. who should have the right for 3M days 
to purchase same, and if not purchased by a 
shareholder within 30 days, and remaining 
unsold for 60 days, the same was to be taken
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over by remaining shareholders at a valua
tion, to be determined by arbitration in usual 
way. In arriving at the value the arbitrators 
were not to go behind the entries in the 
company's books, but might take other mat
ters into consideration, etc. The plaintiff 
desiring to sell his stock in the company, took 
necessary steps under the agreement to arbi
trate. The arbitraiion was had, and the arbi
trators awarded the plaintiff $88,400 for his 
stock, free and clear of every encumbrance 
thereon — Sutherland, J. (15 O. W. It. 4.'12. 
1 O. W. N. 505), dismissed plaintiff's appeal 
from above award, with costs.—Divisional 
Court allowed an appeal therefrom and re
mitted the award back to the arbitrators with 
costs here and below. Meredith, C.J.C.IV, dis
senting. Macdonald v. Macdonald (1010), 17 
O. W. R. :t51 : 2 o. W. X. 207.

Voluntary submission to arbitra
tion. I Subsequent agreement varying sub- 
mi- ion N( -a ■ tbmiaslon Arbitration Act 
Award made after time expired—Failure of 
arbitrators to extend—Invalidity of award— 
All matters referred not passed upon by 
arbitrators — Construction of submission—- 
Valuation of arbitration. Carside v. Webb, 
10 O. W. R. 235, 11 O. W. It. 43.

Workmen's Compensation Act—Cate
itatrd by arbitrator — Reference back — 
Further cate—Jurisdiction of single Judge 
to refer again to arbitrator. 1—On a case 
stated in an arbitration under the Work
men's Compensation Act. UH>2. the Full 
Court referred the question back to the 
arbitrator to make definite findings of fact 
and have the questions of law clearly formu
lated. Upon the reference back, the case 
was re-stated to a single Judge, and the 
Judge to whom the questions were sub
mitted found that they were questions of 
fact, and referred the matter hack to the 
arbitrator to " proceed with the arbitration 
—field, on appeal, that there was jurisdic
tion for such an order ; that the arbitrator 
had not finished his work : and that he would 
not be functus officio until the award should 
be made. Armstrong v. St. Eugene Mining 
Co., 7 W. I* It. 374, 13 R. O. It. 385.

ARBITRATOR.

Kee Arbitration and Award — Notice or

ARCHITECT.
Building; house — Interference with 

lights — Inability — Servitude — Disposal 
of property by owner.) -The architect em-

f'h-,. d by a land owner to design and super- 
ntend the construction of a house, on a 

vacant site not subdivided into building lots 
for sale, incurs no liability from the fact 
that an oblique view is given through a 
window, in the house designed by him, upon 
a part of the land sold by the owner to a 
third party, after the inception of the build
ing. In this case, the proximate cause of 
the servitude is to he found, not in the plan 
devised by the architect, but in the disposal 
made by the owner of his property, in a

manner to make one portion of it bear the 
relation of a servient tenement, to that on 
which the house is built. Saint-Jean V. 
Strubbe. 27 Que. 8. C. 2titi.

Contract to prepare plana—Work not 
proceeded tcith — Commission on estimated 
cost. J—The plaintiff was engaged by the. de
fendants to prepare plans and specifications 
for an hotel building to cost not more than 
$4,000 or $5,000, for which he was to receive 
a commission of two per cent, on the cost, 
with one per cent, additional for superin
tendence. Instructions as to size, number of 
rooms, &c., were given by the defendants. 
Before the plans were completed changes 
were made, by additions to the original plan, 
involving an additional expenditure of $1,500. 
The plans were approved of by the defendants, 
when completed, and tenders called for, and 
the work partly proceeded with. It was then 
found bv the defendants that, owing to an 
advance in the price of materials, the build
ing would cost much more than they had 
expected, and the work was stopped :—Held, 
that the plaintiff was entitled to recover from 
defendants the stipulated commission of two 
per cent, on the estimated cost of the build
ing with the additions agreed upon. Hutch
inson v. Conway, 34 N. 8. R. 554.

Fees. 1--Action for—Counterclaim for neg
ligence—Questions of fact—Appeal. Russell 
v. McKerrhar (Man.). 1 W. L. R. 138.

Feet- Preparation of plans — Contract— 
Liability—Joint enterprise.]—In an action by 
architects to recover from a land-owner fees 
for preparing plans and specifications for the 
erection of an apartment house upon the de
fendant's land :—Held, upon conflicting evi
dence. that the plan*- and specifications were 
prepared by the plaintiffs, at their own risk, 
as sharers with the defendant and others, in 
a contemplated enterprise, and that the de
fendant was not liable to the plaintiffs. Mel
ville v. ftirrett (1910), 'i W L B BBT

Teen - Preparing plans—Value of sendees 
—Evidence.]—In an action by architects for 
fees for preparing plans for a building which 
was never erected, and the plaintiffs were 
held, upon the evidence, entitled to recover the 
amount which they claimed, there being no 
evidence as to the value of their services, 
of any weight as opposed to the testimony 
of the plaintiffs themselves, smith v. ( rump 
(No. 2). (1010), 14 W. L. It. 207.

Too»—Tariff—Association of architects 
Registration.]— An architect, in order to 
avail himself of the tariff of the Province of 
Quebec Association of Architects, in support 
of a claim for services as architect, must 
establish that he is r« gistered as a member of 
the association under the Act, til V. c. 33 
(Q.) Reaulieu v. Lapierre, 2ti Que. S. C. 1.

Fees for professional services. 1 —
Drawing pinna — Suiiervision of buildings 
Other services—Evidence—Costs. Schwab f. 
Shragge (Man.), 3 W. L. It. 403.

Fees for professional services.) —
Preparation of plans and specifications—Con
tract—Limited price—Evidence. Smith v. 
Crerwinski (Man.). 4 W. L. R. 563.
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Instructions to prepare plans -Limi
tation as tu rot I of building Extraneous 
conditions—Municipal bp-low —Compliance 
with—Contract- Remuneration for service».] 
—Where nil architect is instructed to pre
pare plans for n building to cost not more 
than n certain sum, hut which building 
must also comply with other conditions as 
to accommodation under a municipal by-law, 
then, although, in order to comply with such 
other conditions, the tenders sent in are in 
excess of the sum mentioned, the architect 
cannot recover for his services. Wil»on v. 
Ward. 14 It. C. It. 131, ft W. L. It. 481.

Mistake in estimates— Liabilitp.] — De
cision i-f Irving. J., H B. C. It. 7. holding 
the defendant, an architect, not liable for 
joss caus°d by error in estimates, affirmed by 
the full Court. (Iront v. Dupont, 8 B. C. It. 
2*23

Plans—Payment lor—Contract—Commis
sion.]—The defendant requested the plain
tiff. who was an architect, to prepare plans 
for a building to cost from $1,500 to $1.800. 
After inspecting the plans, the defendant ob
jected that the building shewn would not 
give him sufficient room, and suggested 
changes, which he was told would increase 
the cost ; he assented, and the plans as fin
ally prepared were for a building which 
would cost $23.000 ; tin* building was never 
in fact erected Held, that the plaintiff was 
entitled to be paid a .percentage on the lat
ter amount, and that, in the absence of evi
dence to fix the value independent of the 
special contract proved by the plaintiff, the 
sum of $730 (3 per cent, on $23.000) al
lowed by the trial Judge should not he 
reduced. Chappell v. .Vofun, 38 N. R. It. 74.

Preliminary plans and drawings.) -
Remuneration for—Agreement — Quantum 
meruit—Evidence. Bond if Smith v. Colo
nial Investment if Loan Co., 11 O. W. R. 
617.

Preparations of plans and estimates.)
—Remuneration for—Liability of defendant 
—Contract—Evidence-Conduct of parties— 
Useless work—Costs. Lachance v. Wilson, 
7 W. L. R. 640.

Work and material ordered for 
bnilding.)—Absence of authority from own
ers or contractors—Warranty of authority— 
Personal liability—Principal and agent. Har
wood v. Maclaren, 8 O. W. R. 837.

ARREARAGES.
See Interest.

ARREST.
Absconding debtor.)—Material to sup

port application—Form of affidavit. Bent v. 
Alorine, 2 E L. R 107

Affidavit.)—The affidavit upon which a 
capias is founded must indicate the place 
where the debt was contracted, and in the 
absence of such indication the capias will be 
quashed on petition. Sheridan v. Pingrec, 17 
Qim 8. C. 310.

Affidavit—/a/ormofion—Source.)—A ca
pias issued upon the affidavit of the plaintif 
alleging the approaching departure of the 
defendant and the sale of his effects, based 
upon information given to him, the plaintiff, 
by a person worthy of credit, will be quashed 
on petition, if the plaintiff does not indicate 
the name of the person who has given him 
such information. Lemieux v. Bussièrc, 3 
Que. P. R. 318.

Affidavit to hold to bail—Residence of 
parties.]—In an action for false imprison 
ment of the plaintiff it appeared that he was 
arrested upon a capias is-med by a justice of 
the peace: Held, that the affidavit upon 
which the capias was granted was sufficient 
although it did not state the places of resi
dence of the parties so ns to shew jurisdic
tion. Temperance if Ocnrral Life Asser. Co. 
of Xorth 1 mivico v. Ingraham, 35 N. B. R. 
510.

Application for discharge—Onus—In
tent to defraud — Former absconding.] — 
Upon an application by the defendant for 
his discharge from arrest under a ca. re., he 
did not dispute the existence of the debt, 
nor that he was about to leave the country 
without paying or providing for it, but con
tended that he was not about to quit the 
province with intent to defraud.—The debt 
sued for was contracted in 1803, and arose 
out of a scheme, in which the plaintiff was 
induced by the defendant to purchase an 
interest. It was alleged, but disputed, that 
this was a fraudulent scheme. It was also 
alleged and denied that the defendant in 
18A3 absconded from this province to the 
United States of America. The defendant 
was a citizen of the United States, and was 
in Ontario in 18ft3. and again in 1000. when 
arrested, for temporary business purposes It 
was not shewn that he ever had any pro
perty in this province, nor that he took any 
away with him in 1803, nor that at the time 
of liis arrest he had any in his hands or 
under his control. The evidence did not shew 
that he was nt the time of the arrest about 
to leave the province hurriedly, but that he 
intended to stay till he had finished the busi
ness which brought him to the province, and 
then return to his own country ns of course. 
—Divisional Court held <20 C. L. T. 303. 
lft I*. R. 207*. Ferguson. J., dissenting, that 
the Court could not. upon this application, 
try the question whether the defendant did 
or did not abscond in 18ft3 : ihat the onus 
was u)»on the plaintiff to make out the fraud
ulent intent in the departure now proposed, 
by more than mere suspicion : and that, upon 
all the facts and merits disclosed, the ar
rest could not be maintained. Kcrstcrman 
v. McLclIan. 10 P. K 122. distinguished.— 
Court of Appeal held, the expected departure 
from Ontario with intent to defraud is an 
essential ingredient of the case to he made 
out by the applicant for an order of arrest, 
but it is a question of fact, and the Judge 
may infer from the facts and circumstances 
shewn by the affidavits. The decision of the 
Judge who grants such an order i« subject 
to review, but the onus of shewing that he 
was wrong rests upon the party who com
plains of It. Under the circumstances of this 
case the order was richtlv n :*de. The fur 
mer conduct of the defendant in respect to
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the name debt was a fact or circumstance to 
be taken into consideration on the question 
of intent. The impecunious or insolvent con
dition of the defendant does not, of itself, 
minimise or rebut the fraudulent intent.— 
Above judgment of Divisional Court re
versed.—Held, also, that the order of the 
Court below directing that the bond given 
by the defendant should be delivered up and 
the surety therein released, was erroneous; 
the bond ought to have remained upon the 
files of the Court, being a record thereof ; 
and the order ought only to have directed 
that an exoneretur be entered thereon ; there
fore the bond should be restored. Beam v. 
Beatty (1901), 21 C. L. T. 618, 2 O. I* It. 
362.

Assaulting police officer — .4rrr»f of
suspeit—Hesitting—Warrant. I — Where the 
defendant, arrested by a provincial constable, 
who believed that a robbery had been com
mitted, and that the defendant was one of 
the persons who committed it. and who. be
ing asked to shew his authority, produced 
and read a warrant against F. E. and others, 
for breaking and entering a shop and steal
ing a quantity of goods therefrom, seeing that 
his name was not mentioned in the war
rant, resisted arrest, and in so doing as
saulted a constable, and was tried and con
victed for assaulting a police officer in the 
discharge of his duty, with intent to resist 
lawful arrest, it was held that the arrest 
could he justified under the statute, notwith
standing the insufficiency of the warrant. 
Ret v. Sabeans, 37 N. 8. Reps. 223.

t
Assignment for creditors — Disihargr 

—Schedule -- Contestation /Tmr.] — A 
debtor imprisoned under civil process who 
makes an assignment of his property, is 
not prevented from demanding his discharge, 
for default of contestation of his schedule 
within four months after its filing, by the 
fact that the plaintiff who has caused the 
imprisonment, having been named provisional 
guardian in respect of the assignment, has 
neglected to give notice of his appointment 
and to procure the nomination of a curator, 
and that in » oite of the fact that the time 
for contestation of the schedule begins to 
run regularly only after notice of the ap
pointment of the 'urntor However, in this 
case, the Court g.anted to the plaintiff a 
delay of eight dnvs to contest the schedule, 
ordering the dlscharg 1 of the debtor If the 
contestation were not nled within that time. 
Bury v. Lynch, 17 Qtn . 8. <’ 166, 2 One. 
r it. 4i9.

Attachment 1 /ftdavit—Cauec of rntion 
—Subsequent attaehinn treditor Motion to 
set a*id> prior attachment — Status.] — 
An application by a subsequent attaching 
creditor to set aside a previous attachment 
under the Absent or Absconding Debtors 
Act, on the ground that the affidavit upon 
which the previous attachment was made did 
not disclose a cause of action, and was not 
made by the plaintiff or his agent. The 
affidavit was made by the fir-t attaching 
creditor's solicitor, and set forth that the de
fendant was indebted for “ money lent, for 
goods sold and delivered, and for board and 
lodging,'* stating the amount due under each 
bead .—Held, that the affidavit on which the 
first attachment issued was not made by the

plaintiff or his agent, as required by the 
statute, and the affidavit did not shew any 
cause of action against the defendant and 
that the notice of application to set aside 
the attachment might be amended by adding 
these grounds of motion ; and the annlication 
was granted. Carr v. Carr. 21 C. L. T. 312.

Attachment — Affidavit — Conclusion» 
of lato-*-Claim for damaqrs. 1—Conclusions 
of law should not he stated in an affidavit. 
The statement ought to Ik* in such form as 
to enable perjury to be assigned. An order 
for arrest may be granted notwithstanding 
that the claim is for damages. Gladwin v. 
Guilford, 40 X. 8. R. 480.

Attachment—Costs—County Court ap
peal. | -- The Supreme Court will not. a« a 
general rule, grant an attachment to enforce 
the payment of the costs of an appeal from 
the judgment of a County Court. The costs 
should be certified and application made to 
the Court below. MacPherson v. Samet, 34 
X. R. R. 659.

Attachment— Disobedience of order for 
payment of trust fund into Court—Forum

•ludqe at Chambers—Collection \et—Time 
for payment—Proof of non-pa i/mrnf.j—The 
defendant was ordered by rule of Court to 
pay into Court the amount of trust funds 
admitted by him to be in his hands. The 
defendant disobeyed the order, and an ap
plication w is made at Chambers under O. 
40. It. 4. and O. 42. It. 2. for an order that 
a writ of attachment be issued against him. 
The defendant appeared and objected to the 
granting of the order for the attachment on 
the. following grounds: i 11 that a Judge at 
Chambers has no authority to grant an order 
for attachment in such a case; (2) that, in 
view of s. 1 of the Collection Act. a writ of 
attachment could not issue for the payment 
of money ; (3) that a time must Ik* limited 
in the order for the payment, and that 
it was not sufficient to require it to be paid 
‘‘forthwith:” (4) that it was not sufficiently 
proved that the money had not been paid 
in. a certificate of the protlmnotary being 
necessary, as under the English practice :— 
Held. that there was jurisdiction in 
Chambers to jrant the order in question; 
that the provision in the Collection Act was 
not applicable to a case of this kind : that 
th* expression “forthwith” was sufficient ; 
and that the fact that the defendant ap
peared and did not dispute the non-payment, 
disposed of the fourth objection. A writ of 
attachment was granted accordingly. Gilbert 
v. l'ndean. t) Ch. D. 2"f>, distinguished. 
Loasby v. F.qan, 40 X. 8. R. 74.

Attachment. I Disobedience to judg-
ment Service of judgment Copy Non-pro 
duct ion of original Status of plaintiffs as 
applicants for attachment — Parting with 
interest in part if subject matter of action— 
Judgment attacked by subsequent action. 
McLeod v. Lawson, 10 O. W. It. 1093.

Attachment — Practice — Rule 704 — 
Xoti<v—Material on application — Former 
equity practice.] —In applying for a writ of 
attachment against the person for contempt 
of Court, it is not necessary to shew that the 
equity practice prior to the coming into
force "f iil*- Queen's Bench Act, 1895. re 
quiring that the copy of the order served
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should ho indorsed with the memorandum

Sreseribed by former Equity Rule 13)0 nnd 
chedille N., has been followed, n« the words 

“ circumstance " and " manner," used in 
Rule 704 of the King's Bench Act, which 
is the Rule prescribing the present practice, 
do not extend to the material to be used on 
applying for such writ of attachment. The 
Court drew a distinction between the pro
cedure for obtaining the old ex parte writ 
of attachment and the present practice, un
der which notice is always necessary before 
the writ can he obtained. Cotter v. Osborne, 
e W * 690, it IEul L i: 164.

Attachment — Rule nisi — Argument 
on motion— 1 bsenre of witness — Proof— 
Affidavit.}—A party has the right when a 
motion is made to obtain an order of attach
ment against him, to oppose this motion by 
every means that he could oppose to the 
enforcement of the order itself. The failure 
of a witness to appear ought io be set forth 
in the brief. A motion for a rule nisi against 
a witness who has thus failed to appear 
ought to be supported by an affidavit. 
Beaucagc v. Arpin f 1000». 10 Que. P. R. 
421.

Ball- Renewal—Default — Re-arrest.} — 
Default by n defendant arrested upon capias 
to renew the hail (a bondsman having died), 
as directed by the order of the Court, is a 
good ground for ordering him into the custody 
of the sheriff. Bcliveau v. Boschcn, 4 Que. 
P. R. 02.

Bail bond -Discharge—Eroneretur.} — 
Application for an order to deliver up the 
bond, given on the defendant s arrest, to be 
cancelled, the action having been dismissed:

Held, that the order should be for the 
entry of an exoneretur on the bond, not for 
the delivery up of the bond, following the 
old practice <Allison V. Desbrtsai/, Cochrane 
19). then* being no specific Rule in the 
Nova Scotia Judicature Act on the subject. 
tVefeo* v. Lcukton, 23 C. L. T. 330.

Both parties abroad—Attachment trill 
lie against defendant temporarily within 
jurisdiction, but concealing himself.} Both 
plaintiffs and defendants were residents of 
Nova Scotia, where also the debt was Con
tran.,! Défendant came to P. E. I. tem 
porarily, and while here plaintiffs caused a 
bailable writ to issue against him. but he 
concealed himself to evade arrest, and it 
was returned non est inventus. Plaintiffs 
then issued an absent debtor attachment, 
and summoned Yates ns garnishee, he hav
ing property of defendant’s in his possession. 
A motion was now made by defendant to 
quash this attachment, on the ground that 
both parties being non-residents, and the 
debt contracted abroad, they did not come 
within the provisions of the Act. Two ques
tions were raised: (1) whether a non-resi
dent could proceed by attachment for a debt 
not contracted here: (2) whether a non
resident defendant, here for a temporary pur
pose, was under the circumstances liable to 
he proceeded against : — Held, Peters. J.. 
that the non-resident plaintiff could proceed, 
and that the non resident defendant was 
liable. McKean <f Sutherland v. McKenzie 
( 1862). 1 P. E. 1. R. 203.

Capias.|—Application for discharge under 
Nova Scotia Indigent Debtors Act—Mali
cious tort. GoBcombe v. Laird, 3 E. L. R. 
499.

Capias Affidavit—Amendment—Time and 
plate of debt. 1—The affidavit required for 
the issuing of the writ of euplas is not a 
proceeding susceptible of being amended. 2. 
Such affidavit must mention the time and 
place where the indebtedness occurred, within 
the limits of the provinces of Quebec and 
Ontario. Julien v. Chutia, 5 Que. P. R. 413.

Capias - Affidavit—Debt.}—A capias will 
be quashed upon petition if the affidavit does 
not shew that the debt for which it was sued 
out is a personal debt, or if it does not indi
cate the place at which the délit was created 
or became exigible. European Importing Co, 
v. Malltkson, «I Que. P. R. 255.

Capias Affidavit—Debt, place of—Judg
ment.|—It is essential to state in the affi
davit for a capias that the debt was con
tracted or is payable in the provinces of 
Quebec and Ontario; the mention in the 
affidavit of the judgment obtained against the 
defendant will not suffice. Lavoie v. 
Livcsque, 8 Que. P. R. 275.

Canias—Affidavit — Debt—Place of pay
ment.} The affidavit for capias must shew 
tlint the debt for which the suit is brought 
was created or is made payable within the 
limits of tin- provinces of Quebec or Ontario. 
D Amico v. tlalardo, 28 One. 8. C. 399. 7 
Que. P. R. 234.

Capias — Affidavit — Fraud — Conceal- 
mint—Sufficiency of allegationa.]—An affi
davit for a capias containing an allegation 
that without the benefit of the writ the plain
tiff will he deprived of bis remedy against 
the defendant, ami in which the concealment 
imputed to the defendant is that by virtue 
of a contract with the plaintiff for the mak
ing of joists, and when the defendant was 
insolvent, in obtaining an advance of .<1.000 
to pay the wages of his workmen, he had 
hidden and withdrawn that mm with the 
intention of defrauding the plaintiff, so that 
the latter was not able to procure delivery 
to him of the finished product, the workmen 
refusing to allow it to be taken away, is 
sufficient to meet the requirements of art. 
895. C. P. C. King Brothers Limited v. 
Blais, 14 Que. K. B. 501.

Capias — Affidavit — “ Immediately."}— 
An affidavit for capias must set forth that 
the defendant is “ immediately " about to 
leave the provinces of Quebec and Ontario, 
and a capias issued upon an affidavit merely, 
stating that the defendant is about to leave 
the said provinces, will lie quashed on peti
tion to that effect. Kidd v. MacKinnon, 6 
Que. P. R. ’77. 20 Que. 8. C 300.

Carlos — Affidavit — Information.} — 
Where, in an affidavit made to obtain a writ 
of ca. re., the plaintiff swears that lie is in
formed of the fact-.- upon which he relies to 
secure the issue of the writ, he must give 
the name of the person who has furnished 
him the information, and if lie fails to give 
it the writ of capias will Ik- quashed upon 
the petition of the defendant. Lemieux v. 
Hueelèrc. 18 Que. 8. C. 499.
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Capias — \ ffidarit — Insufficiency — 
Quashing trrit. 1—The insufficiency of the 
allegations in nn affidavit for the issue of a 
copiai is Irremediable. Iwause there is no 
way of amending the affidavit, and the issue 
of the writ cannot he retroactively validated; 
therefore, the omission to indicate in the 
affidavit the place where the debt was con
tracted is fatal and is ground for quashing 
the writ. Kerueee v. Kcruzcc ( 1IMHI1, 8 Que. 
P. R. 3d.

Capias — Affidavit — Insuffident allega
tion!—Abiconding — Grounds of belief. ) — 
The allegation in an affidavit for capias that 
it is probable the defendant is immediately 
to leave the province of Quebec, is uncertain 
and insufficient. 2. The affidavit must not 
only allege the belief of the plaintiff that 
the defendant is about to leave the province, 
but also the grounds of his belief. Shuman 
v. Goodman, 10 Que. P. R. 250.

Capias - -.1 ffidarit—Residence of partiel— 
Place tchere debt contracted.]— When it ap
pears by the affidavit for tapias that the 
plaintiff ns well ns the defendant resides in 
the province of Quebec, it is not necessary 
to allege specially that the debt was con
tracted within the province. Bcauchcmin v. 
St. Pierre, 5 Que. P. R. 484.

Capias— 1 ffidarit—Sufficiency — Intent— 
Irregularity—Waiver—Bail.] — Statements 
in affidavit as to debt and intention to leave 
considered. \ defendant arrested under a 
writ of ca. re. admits by implication his in
tention to leave the province by denying his 
intention to leave it permanently. By the 
giving of bail, a defendant so arrested waives 
his right to object to irregularities in the 
writ. Robertson v. Beers, 7 B. C. R. 70.

Capias—Affidavit of debt—Place of pay
ment.]—An affidavit for a capias is insuffi
cient if it does not allege that the debt has 
been created or is payable within the limits 
of the provinces of Quebec and Ontario. 
t'oisy v. Levesque, 0 Que. I». R. 130.

Capias—A ffidarit to hold to bail—Falsity 
of allegations in—Answer setting up new 
fads — Insiription in late.] — A special 
answer setting up new' facts will not be per
mitted on an application to set aside a writ 
of capiat based on the irregularity of the 
affidavit and the falsity of the ai legal ions 
contained in it ; such an answer will be 
struck out on an inscription in law. Dcmeri 
v. Girard, 7 Que. I*. R. 134.

Capias—Affidavit to hold to bail—Insuf
ficiency of.]—A capiat issued upon an affi
davit which does not state that owing to 
the secretion charged, the plaintiff will be 
deprived of his recourse against the defend
ant. is illegal, and will be quashed on peti
tion. Hoehar V. Drirner, 7 0Ue. I». R. 156.

Capias—Affidavit to hold to bail—Par
ticulars of damages.]— An affidavit for the 
issue of a capias in an action for damages 
should state the time and place where the 
acts which caused the damage were com
mitted. (lourra v. Qourra. 7 Que. P. R. 157.

Capias—Assignment by debtor—Previous 
fraudulent acts. 1—A debtor who has made an 
assignment for benefit of creditors cannot be

arrested on a capias for fraudulent acts com
mitted before his assignment. Dcmeri v. 
Meunier, î Que. P. H. 274.

Capias -Hail—Amount—Several sun ties. | 
— In a case of tapias where the claim is for 
moneys had and received, the Court is with
out power to arbitrarily fix for bail an 
amount other than that claimed in the action, 
but may order that bail to that amount be 
given by several sureties, each to the extent 
of an aliquot part of said sum. Sicotte V. 
Host hen, U Que. I*. R. 300.

Capias — Bail—Money deposit—Order to 
o' ■ - ft fail Return of dvpoait.] -The defend
ant was arrested on a capias, and the amount 
indorsed for bail and .$40 for costs were de
posited with the sheriff by a friend, out of 
her own money, the sheriff giving a receipt as 
follows : “ Received from Ida Isaacson $540
in lieu of bail in the case of Macaulay Itroi. 
rf Co. v. Hyman Jacobson:"—Held, that an 
application for nn order that the sheriff ac
cept bail, or in lieu thereof, that the defend
ant be committed to gaol, and that the de
posit be returned, should be refused. Macau
lay v. Jacobson, Ft p. Isaacson, 2 E. L. R. 
15, 37 N. B. R. 537.

Capias-Hail—Relief under Rule JOjl— 
Ifoircr—Discharge of bail.]— Defendant was 
arrested under order in nature of a co. re., 
and was released from custody upon giving 
bail by deposit of a sum of money with 
sheriff — Held, that he had not thereby waived 
bis right to be relieved under Con. Rule 1047 ; 
and. it appearing, upon material filed upon 
motion under that Rule, that the order for 
arrest should not have been made, an order 
was made for return to him of sum deposited. 
Adams v. Sutherland. Josh V. Sutherland 
(1006). 10 O. L. R. 045, 0 O. W. R 434.

Capias—Claim for liquidated damages— 
Order of Judge—Security -Affidavit — Suffi
ciency — Filing of do<wmeats — Petition to 
quash writ. |—Where in a capias the claim 
of the plaintiff is for liquidated damages, it is 
not necessary to obtain an order of a Judge 
for the issue of the writ, nor for the fixing of 
the security ; and the want of such orders 
cannot be set up a« a cround for quashing 
the writ.—2. The failure to file with the affi
davit the cheques and notes upon which the 
action is based cannot be the subject of a 
contestation ns to the sufficiency of the affi
davit. Sapery V. Scrling, 10 Que. 1*. R. 52.

Capias — Claim in action — Affidavit- 
Omissions.] — Plaintiff may bring suit for 
amount for which a capias has issued, and 
at same time claim damages, inasmuch as the 
two demands are not incompttible nor con
tradictory.—Omission of domicil of deponent 
and absence of date when and | lace where the 
affidavit was made, are fatal to the capiat. 
Burnt v. Lee (1UU0), 8 Que. P. R. 27.

Capias—Co. Ct.—Irregularity —Summons 
to lit aside—Title of King—Jurisdiction. ] — 
It is not necessary that a summons to set 
aside a writ in a Go. Ct. for irregularity 
should state the irregularity, nor is it neces
sary that grounds should be served with sum 
BOBS. A writ of capias in n Co. Ct. will not 
be set aside because the words “ and of the 
British dominions beyond the seas " are 
omitted from the title of the King.—A Co. Ct.
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copia* will not be net aside because it does not 
aver in statement of cause of action that it 
arose within the jurisdiction of the Court. 
Roger* v. Dunbar (1000), 37 N. B It. 38.

Capias — Debt — Partnership — Plain
tiff claiming fired *um - Defendant leaving 
province.] — In an action accompanied by 
capias ad re*pondcndum, the plaintiff made 
affidavit, and also alleged in his declaration 
that the defendant was personally indebted 
to him in the sum of $100, the plaintiff being 
entitled to one-fifth of the profits of a partner
ship, of which he and the defendant were 
members, which partnership had realized $500 
profits, and that the defendant was about to 
leave the provinces of Quebec and Ontario 
with the entire sum. On inscription In law : 
—Held, that by the alleged illegal appropria
tion of the entire profits and the intended de
parture therewith, the defendant's possession 
of the sum of $300 had changed its nature, 
and that, without the previous institution of 
an action pro tocio a personal indebtedness 
existed on the part of the defendant to a co
partner entitled to a share of the sum illegally 
appropriated, which was sufficient to justify 
the issue of a capiat under art. 805 C. C. P. 
Ferric* v. Vathakos, 25 Que. 8. C. 530. 0 
Que. p. R. 38*.

Capias — Demand of abandonment — Re
tired trader—Réfutai to assign.]—It is not 
necessary that a person be actually engaged 
in trade when a demand of abandonment is 
made up.>n. him. Bren where he has ceased 
for several years to carry on trade, he is 
nevertheless subject to a demand of abandon
ment based on a commercial debt contracted 
by himself or his firm while he was engaged 
in trade; and consequently, in such case, 
under art. 895, C. C. I\, he is liable to arrest 
under capiat for refusal to make an abandon
ment. Carter v. McCarthy, <1 Que. Q. It. 499. 
followed, and Roy v. Dili*, 7 Que. Q. It. 222, 
distinguished. Perkint v. Perkint. 22 Que. 8. 
C. 72.

Capias — Demurrer—Deception.]—A de
murrer to a capiat will not tie struck out on 
exception to the form, the defendant being at 
liberty to demur instead of proceeding by 
petition to quash. Todd V. Murray, 3 Que. P. 
R. 521.

Capias. | — Deposit of costs—Application 
for repayment. MacAulay v. Jacobson (1906), 
2 E. L. R. 15.

Capias — Destription of defendant — 
Change of residence—Stamp*. | — In a writ 
of capias after judgment, it is sufficient to 
give the same description of the defendant as 
that contained in the original writ of sum
mons, although the defendant may have mean
while changed his place of residence ; and 
such a writ is sufficiently stamped, if it bears 
the stamps required on an alias writ. Dd-

rton v. Lapierre, 27 Que. 8. C. 20, 0 Que. 
It. 434.

Capias—Deception to the form—Claim 
for salary and commission—Liquidated debt 
—C. P. 774, 809.]—When a capias is issued 
for a claim for salary based upon a written 
contract and for a fixed commission agreed to 
by the parties, the claim is one for liquidated 
damages.—An exception to the form alleging

that the capias could only issue upon the 
order of a Judge will not be entertained. 
Day v. Paillard (1910), 11 Que. P. R. 295.

Capias - Drccvtion in another province.] 
—When the Superior Court has jurisdiction 
with respect to the subject matter of the 
principal action, it can issue a writ of capias 
for execution in the province of Ontario, be
cause the code of procedure has only re
enacted the provisions of the laws of the old 
province of Canada, of which Ontario formed 
part, (/ravel v. Lizottc, 7 Que. P. R. 201.

Capias—Decent ion out of prov. ]—Capias 
issued by Superior Ct. of Que. cannot lie 
executed in Ont., and will be annulled on 
exception to form, (/ravel V. Lizotte (1900), 
7 Que. P. R. 354, 28 Que. 8. C. 338.

Capias. 1—Fraud upon creditors—Affidavit 
of debt--Secretion of property—Failure to 
prove attempt to secrete—Motion to quash 
capias- -Costs. Kliasoph v. David (Que.), G 
E. L. R 252.

Capias — (/aol — Mileage.]—A sheriff is 
required to safely keep a person arrested on a 
capias, and. as there is no common gaol in 
Vancouver, the sheriff of Vancouver is en
titled to lodge a person arrested in his baili
wick in New Westminster gaol and charge 
mileage therefor. Carson v. Carton, 10 B. C 
It. 83.

Capias. 1—Intent to quit Ont. -Intent to 
defraud creditors—Evidence—Discharge from 
custody—Fleming v. Mcl'utcheon (1906), 8 
O. W. R. 368.

Capias. |—Intent to quit Territory—Intent 
to defraud creditors—Discharge — Bail —De
posit of money—Bond- Practice. Grant v. 
Rimer ( Y.T. ) (1906), 3 W. L. R. 506.

Capias — Judgment debtor — Arrest 
—Disclosure — Order for discharge. 1 — The 
order provided for by 60 V. c. 28, ». 15, is a 
substitute for the remedy by writ of manda
mus, and it will therefore be granted only in 
cases where mandamus will lie. In discharg
ing or refusing to discharge n debtor who lias 
made a disclosure under 59 V. c. 28, c. 7. the 
Judge or other officer is acting judicially and 
not ministerially ; therefore the Court refused 
to make an order under s. 15 commanding the 
Judge of a County Court to discharge a 
debtor who has made a disclosure before him. 
i:.r /-. A - . rson. C.f. \ B. R«PS. L’.".::.

Capias — Motion for discharge—Time— 
Art. 022 C. P.]—There is no limitation as to 
the time within which a defendant may apply 
to be discharged from an arrest on capias ; 
the provisions of Art. 922, c. P„ aa 1 i the
application of the Rules governing summary 
matters, only refers to delays for joining issue 
on and the trial of a petition, llcllingham v. 
Kampf, 9 Que. P. It. 338.

Capias — Order sustaining — Failure to 
serve copy — Habeas corpus —Discharge.]— 
One who is imprisoned by virtue of an order 
of a Judge following upon a capias sustained, 
may obtain his release by a writ of habtas 
corpus if no copy of the order is served upon 
him, according to law. Rarthos v. Vallée, 10 
Que. P. R. 296.
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Cap!mn—Petition to quash—Drpoait—In

cidental capiat — Declaration — Time.) — A 
petition to quash o capiat, based not upon 
the grounds mentioned hi Art. 919 (\ P., hut 
upon formal grounds, is subject to the deposit 
required with preliminary exceptions. 2. The 
declaration of an incidental capiat must he 
deposited at the office of the Court within
three days after service of the writ. Radford 
v. Hickey, 6 Que. I». It. 311.

Capias-Satisfaction of debt and cotta— 
Plaintiff proceeding after — - Exception to the 
form ]—When a person arrested on a capiat 
delivers a certain sum in money and goods to 
the bailiff in satisfaction of the debt and 
costs, the plaintiff's proceeding on his writ of 
captas without returning to the defendant 
the goods delivered to the bailiff, unlawful 
though it be, is not such an irregularity as 
can be taken advantage of by an exception to 
the form. Wilkint v. Marchildon, 7 Que. V. 
R. 31.

Capias—Security—Legal security in the 
matter of a capiat- Security provided for in 
Art. !U0 C. P.—Hecourte against the security 
—Condition precedent to a sentence maintain
ing the capiat.]—The provisional security pro
vided for in Art. 910 ('. p. does give the plain
tiff recourse to the security only after a sen
tence of the Court maintaining the .capiat, 
even though the writ has been issued in a 
cause after judgment obtained, and to procure 
the recovery of the debt. Campeau v. Brown 
(1909). 86 Que. 8. C. 284.

Capias Security money—Payment over— 
A/of ion. ]—A plaintiff, who ims succeeded upon 
a capiat, cannot demand by motion that the 
deposit made with the sheriff by way of 
security shall he paid over to him. Hotcnberg 
v. It elan ko w, 5 Que. P. R. 378.

Capias Setting aside -Irregularity—Ac
tion for malicious prosecution.] —Action for 
malicious prosecution. 'Hie plaintiff was 
arrested at Yarmouth under a capias issued 
under the provisions of the Towns Incorpor
ation Act. The capiat was set aside by a 
stipendiary magistrate, and the plaintiff dis
charged, because the amount of his travelling 
fees was not indorsed on the writ, as is re
quired when the person summoned or arrested 
lives out of the county. The plaintiff then 
brought this action. The plaintiff urged (1) 
nullity of the capiat; (2) that the affidavit 
was not made bona fide and that it was false 
in two particulars, viz., because no debt was 
due. and because there was no ground for the 
affidavit, the ordinary method of procedure, by 
summons, being all that was requisite :—Held, 
that the capias was not void, and that the affi
davit was made bona fide. Irwin v. Lawson, 
21 C. L. T. 354.

Capias — Simple arrest — Contestation— 
Trial Procedure A/erif».j- Where in an ac
tion writs of capias and simple arrest have 
been issued after return of original process, 
and defendant contests action upon merits, 
and at same time contests writs of arrest, 
plaintiff must proceed first to trial upon 
merits, and, after judgment in his favour, set 
the case down for hearing upon the contesta
tions of capias and arrest. Cazal v. Mat ha 
(1900), 28 Que. 8. C. 131.

Capias—Surety — Action against surety 
while capias ttill pending—C. P. ft 10, DIS.] 
—If, in a capias, the surety hinds and 
obliges himself to pay “le montant du judg
ment a intervenir jusqu’à concurrence de 
$50. les interets et les frais,’’ he cannot he 
sued while the capias is still pending, not
withstanding the fact that the plaintiff has 
already a judgment for the amount for which 
the capias issued. Guay V. Samson (1010),
il Qm p B SMI

Capias — Validity — Jlotion after pay
ments—A defendant who, being arrested
under n writ of eeptlee, paye the debt and 
costs in full to avoid detention, cannot, by 
motion, demand the return of the writ and 
proceedings thereon, to discuss the validity 
of the capias or of the plaintiff's claim ; his 
only recourse is by action n> recover beck 
the money paid or in damages. Leduc v. 
Martel, 2 Que. I*. It. 550.

Capias —Writ of summons — Failure to 
serve — Expiry-—Nullity—Waiver—Costs. 1 
—A writ of capias is essentially a writ of 
summons as well as one authorizing an 
arrest, and the articles governing the writ 
of summons, save any special exception made 
by law, apply to it. Where a writ issued 
after judgment has not been served within 
six montlis after its issue and no Judge's 
order extending its life has been made within 
the six months, the writ becomes nonex
istent. The absolute nullity of the writ is 
not n mere Irregularity which, under Art. 
170, C. If, would he waived by failure to 
invoke it within the delays prescribed for 
filing preliminary exceptions, but where such 
nullity is not so invoked, costs will not he 
granted. Dcmcrt v. Girard, 7 Que. P. It. 214.

Capias ail satisfaciendum. I — Custody 
of bail—Discharge—Disclosure of judgment 
debtor's affairs on examination—Payments 
to preferred creditors—Indigent debtor. Mc
Dougall v. McKinnon, 9 O. W. R. 089.

Capias after Judgment Delay in ex
ecution. | —A writ of capias after judgment 
is a mode of executing a judgment, and is 
not affected by Art. 120 C. C. p„ hut re
mains valid beyond the delay of 0 montha 
therein mentioned, until executed.—(2) Even 
if it la* a writ of summons, the peremption 
in the above article I* not absolute, and is 
waived by failure of the defendant to plead 
It in the manner and within the delay pre
scribed in the case of irregularities in such 
writs. Demers v. Girard, 28 Que. 8. (*. 542. 
7 Que. P R. 347.

Ca. re. — Affidavit — Debt — Identity of 
plaintiff,]—The affidavits leading to an order 
for ca re. must shew that there is a debt due 
from the defendant to the plaintiff. It is not 
•officient to shew that there is a debt due 
from the defendant to one who ttears the 
«ame name as the plaintiff. A statement in 
an affidavit that deponent has caused a writ 
of summons to be issued against defendant, 
without stating in what action the writ was 
issued, is not sufficient to slu-w that plaintiff 
and deponent arc one and the same person. 
Uchrfrit: v. Russell (No. 2*. 9 B. C. R. 79.

Cn. re.—Costs—Set-off—Stay of execu
tion.] — Motion to set aside an order for 
arrest, it being shewn that the defendant did
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not intend to leave the province. The Judge 
directed that the order for arrest be set aside 
with'costs. The plaintiff asked that the costs 
be set off against the judgment which the 
plaintiff expected to recover against the de
fendant. Order for costs to the defendant, 
but execution therefor stayed for 30 days. 
Re$ni,k v. Pettis. 24 C. I* T. 238.

Ca. re.—Execution in another province.] 
—A debtor about to leave the province of 
Ontario may be arrested there upon a 
capta*, by a bailiff of one of the Courts of 
the province of Quebec. Schmidt v. Car- 
bonneau, <> Que. P. It. 211.

Ca. re.—Form of writ—Summons to set 
aside 1 ppearance—Costs—Terms] — Held, 
on a summons to set aside n writ of ca. re., 
that It ,»ae bad because it did not state the 
nature of the cause of action. 2. It is not 
necessary tor a person arrested under a writ 
of ca. re., to enter an appearance before 
applying for his discharge, 3. The defendant 
having asked for costs, the order for his dis
charge should provide that no action be 
brought against the plaintiff or the sheriff by 
reason of the capias or the arrest. W'ehrfritz
v. jm, aa o. l. t. an, a b o b bo

Cr. re.— hreqularity or nullity—Waiver 
by giving bail.)—After the issue of the writ 
in an action, a summons was issued intituled 
" in the matter of an intended action : *'— 
Held, that it was wrongly intituled. A Judge 
has power to direct a summons to be issued 
and made returnable in a registry other than 
that where the writ was issued. Ry the giv
ing of special bail, a defendant arrested on 
a capias waives his richt to object to the 
writ. Tanaka v. Russell. 22 C. L. T. 128. V 
R. C R. 24.

C«. re.—Partnership action.) — There is 
no ground for the issue of a capias in a part
nership action In which a fixed sum is claimed 
from the defendant, being tne plaintiff's share 
in the profits of the partnership, the whole of 
which the defendant has appropriated. Fer
ries v. Vathakos, tl Que. I*. R. 388, 25 Que. 
8. C. 530.

Ca. re. — Service out of province — 
Validity.) — The service, in the nrovince of 
Ontario, of a capias issued in the province of 
Quebec, according to the permission of n 
deputy prothonotary, allowing the service to 
be made in Ontario on any day and at any 
hour, i' valid Bernard v. farhonneau, 0 
Que P It nt

Ca. ■». — Concurrent writ — Expiry of 
original—Invalid arrest — Application for 
new writ—Toncealment of material facts.)— 
A concurrent writ of ca. sa. should not be 
issued after the original writ with which it 
is concurrent has expired by lapee of time 
under Oon. Rule 874, and a concurrent writ 
so issued will be set aside as having been 
Improperly issued. The right to make a 
motion to be discharged from custody upon 
the merits and upon the ground of conceal
ment by the plaint iff of material facta upon 
tiic application founded upon Con. Rule 
1047, is confined to the case of an order for 
arrc<t made before judgment, and does not 
extend to a oa. sa. The defendant had been 
arrested under an invalid concurrent writ 
of co. to., and was in the custody of a

sheriff, to the knowledge of the plaintiff's 
solicitor, who prepared an affidavit entirely 
suppressing the fact of the arrest, upon 
which he obtained an order for and issued 
a new writ of co. sa. Upon an appeal to a 
Divisional Court from an order of a Judge 
in (.’hnrnbers refusing to set aside the latter 
order and writ, and a motion to be dis
charged:—Held, that the application should 
nor In- treated as an appeal upon new 
material from the discretion of the Judge, 
who made the order, as such an application, 
having for its object the setting aside of the 
order ami writ, must upon the authorities 
have failed: Darner v. Busby. 5 P. R. at p. 
389. It was really an application to the un
doubted jurisdiction of the Court to set 
aside, in its discretion, orders which had been 
made by the wilful concealment or perversion 
of mnh-rinl facts; and a clear case had been 
made out and the order and writ should be 
set aside and the prisoner discharged from 
custody. Merchants Bank v. Sussex (1902). 
22 C !.. T. 387, 4 O. L. R 534. 1 O. W. It. 
572. 584.

Cause of action —Damages for personal
infuries.)—The words “personal injuries'* 
in Art. 833 (4). C. P.. have the same mean
ing ns “ personal wrongs " In s. 15 of 12 
v C. 12 (C.), en i le 6 • L.C 1861, c. 
87. s. 24. Anything done in violation of 
the rights of any one to respect of his per
son is a personal wrong. So, there is 
ground for arresting for debt the person who 
causes a bicycle accident for the damages 
which be has been adjudged to pay to the 
person injured, chouinard v. Raymond, 3 
Que. P. R. 184, 18 Que. 8. C. 319.

Cause of action — Promissory note — 
Judgment — Belief — Concealment.)—The 
plaintiff who alleges, in an affidavit for a 
capias, that the defendant is personally In
debted to him in a sum greater than $50, 
for the amount of a promissory note, of 
which lie gives the date and the place of 
making, and of a judgment rendered upon 
such note requiring the defendant to pay 
him the amount of it. is not obliged to say 
where the judgment was rendered, the note 
being the cause of action. 2. The deponent 
is not obliged to state where the defendant 
has hidden and withdrawn his effects, if he 
alleges that the concealment and withdrawal 
were made with the intention of defrauding 
him. 3. Nor to give his reasons for swearing 
that the defendant has withdrawn and hidden 
his effects, if he swears positively that the 
concealment and withdrawal have taken 
place. 4. Nor to state in what manner the 
withdrawal and concealment have taken 
place. Lussier v. Vincent, 3 Que. P. R. 98.

Coercive imprisonment — Judicial 
surety — Age privilege — Personal notice — 
Property—Time—Appeal.) — A person who 
becomes security for costs on an appeal bond 
is a judicial surety and consequently has no 
age privilege exempting him from coercive 
imprisonment : Art. 833, C. C. P. 2. The ap
pearance of the surety, to oppose the issue of 
a rule nisi for coercive imprisonment, is 
equivalent to “personal notice >’ under Art. 
837. C. C. P. 3. Discussion of the personal 
and immovable property of the surety, who 
has made default to pay his bond, is not 
necessary before the institution of proceed-
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ings against him for coercive Imprisonment.

redltor la eot obliged t-> will dur 
ing ihe six months allowed for an appeal 
from a judgment against the surety. before
'll,: / pr.....dings against him for coercive
imprisonment. Kurland v. Isimourcux, 25 
Que. 8. C. 98, G Que. I». R. 106.

Coercive imprisonment —Jurisdiction— 
.4mount of judgment — .Adding coni» to.]— 
The costs cannot he added to the damages 
adjudged to make the amount up to $50 in 
order to justify an application fur arrest in 
an action fur personal wrongs. Campbell v. 
Juslou-, 7 Que. I*. R. 78.

Coercive imprisonment — Order for—
Notice of proceeding on - Petition to net 
aside ordir. 1—A petition against a judgment 
will not be entertained, where it is alleged 
that such judgment was not in fact rendered, 
if the petitioner has not Inscribed en faux 
against such judgment. 2. No notice to the 
party is required before putting into execu
tion an order for coercive imprisonment upon 
a writ or order of the Court in terms of Art. 
*38, C. 1*. Clément v. Hilodeau, G Que. 1*. 
R. GO.

Coercive imprisonment — Pleading —
Conclusion of declaration. J If n plaintiff's 
claim in its nature is such that it may afford 
ground for coercive imprisonment in execu
tion of the judgment, conclusions to that 
effect may be made in the declaration, pro 
vided the judgment sought is for n sufficient 
ii mount. SI cloche v. Lalonde. G Que. I*. R. 
268.

Coercive imprisonment -Proceedings— 
Irregularity. | — Proceedings leading to coer
cive imprisonment ought to be marked with 
certainty and full regularity and no rule will 
he maintained if the proceedings are irregu
lar. Mutual Life Insurance Co. of Canada 
V. Lionais, G Que. P. R. 359.

Coercive imprisonment — When writ 
may issue. I—A writ of contrainte par corps 
can only be enforced according to law 
(Ordinance 1667. Title 34, Art. 11) fifteen 
days after “ signification " of the judgment 
which orders it; and. at all events, fifteen 
days after the date of the judgment. Demers 
v. Payette, 26 Que. 8. C. 534.

Committal order Conditional—Service 
—Arrest—Terms of discharge—County Court 
practice—Registrar's minute.]—An order to 
commit a judgment debtor under s. 193 of 
the County Courts Act must be absolute, not 
conditional. Where an order to commit a 
party is made in his absence, he must he 
served with a copy of the order l>efore arrest. 
Orders to commit should be dniwn up and 
should contain the terms on which discharge 
out of custody may he obtained, as required 
by Order XIX., r. 18. Where a registrar is 
present and takes a minute of an order, the 
minute so taken is conclusive, even though 
the Judge's recollection of the order is dif
ferent. Wallace v. Ward, 9 B. C. R. 450.

Commitment in civil matter Habeas
corpus — Jurisdiction — Irregularities — 
Valuation of goods—Itailiff—Contrainte par 
corps—Costs I—A person who Is restrained 
of his liberty under a w arrant of commitment 
granted in a civil matter by a Court or

Judge having jurisdiction, is not entitled to 
liberation under a writ of habeas corpus 
(Art. 1114, C. C. P.), and mon- particularly 
where n<> excess of jurisdiction is shewn. 2. 
Even if it were assumed that, notwithstand
ing the terms of Art. 1114, the Court has 
power to inquire into the regularity of the 
proceedings, the absence in the rule and 
commitment of a valuation of the goods, 
upon payment of which the guardian in de
fault to produce goods would be entitled to 
be released, cannot be invoked by him as a 
ground for asking his liberation,—such valu
ation. under Art. 658, C. C- P.. being a 
right to be exercised by the guardian in de
fault. and not a duty imposed ujion the seis
ing creditor. 3. A bailiff of the Superior 
Court has concurrent jurisdiction with the 
sheriff, for the execution of a writ for coer
cive imprisonment. 4. The fact that the 
writ of contrainte par corps, under which 
the petitioner for habeas corpus is detained, 
calls on him to pay, in addition to the debt 
and taxed costa, the costs of the writ of 
contrainte and of the arrest and commit
ment of the petitioner, ia not an irregularity. 
l-x p. K (notasse, 13 Que. K. 1$. 185. G Que. 
P. R. 89.

Contrainte par corps — Assignment 
for benefit of creditors—Sourit y to avoid 
imprisonment — Contestation of schedule— 
Costs. I—A part y against whom a rule nisi 
has been declared absolute, and who has 
made an abandonment of bis property, is 
entitled to give security to avoid imprison
ment until the contestation which may be 
made of hid bilan has been determined, or, if 
a contestation is not tiled, until the delays 
for such contestation have expired.—2. The 
costs of the motion for leave to give security 
shall be paid by the applicant. Rennie v. 
Mace, 1) Que. P. R. 163.

Contrainte par corps—Costs—Rennes 
of bill.] — Coercive imprisonment for the 
amount of a taxed bill of costs will not be 
ordered, if such bill has not been served upon 
the party three months at least before the 
motion for imprisonment is made. Cordasco 
v. Vendetti, .'13 Que. 8. C. BOO.

Contrainte par corps — Damages for 
personal injuries — Service of judgment — 
Practice. J—The service upon the defendant 
of a copy of a judgment ordering him to 
puy damages for personal injuries is not 
sufficient to obtain against him contrainte 
par corps ; on default of payment the for
malities imposed by Art. 837, C. P., must, 
besides, be followed. (Jrcgoirc v. Migneau,
8 Que. 1*. R. 395.

Contrainte par corps— P reçut or—Ac
count.]—Civil imprisonment of a testamen
tary executor will not be ordered in an action 
in contestation of his account and to recover 
the alleged share of the plaintiff in the 
rcliquot of such account. Morris v Meehan.
6 Que. P. R. 43.

Contrainte par corps - Issue of com
mittal — Time — Service of judgment.] ■— 
The order of committal necessary for the 
execution of a judgment making absolute a 
rule nisi based upon Art. 888, clause 3, C. 
P., cannot issue before the expiration of Iff 
days from the service upon the debtor of
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the judgment. 2. The order of committal 
cannot issue before the judgment has been 
served on the debtor and the return of ser
vice filed in the office of the Court, Shawl
v. Emond, 10 Que. I*. It. 129.

Contrainte pnr corps — Judgment — 
Action for slander.]—The fact that a de
fendant. ordered to pay damages for slander, 
alleges that he is poor and old, and that the 
Court ought to suspend the judgment, does 
not suffice to hinder the obtaining of a rule 
nisi for his imprisonment for default of pay
ment. Buaaièrt v. Cadutte, 8 Que. P. It. 3GÜ.

Contrainte pnr corps — Judgment — 
Moneys collected —Judicial authority.]—To 
be subject to arrest by virtue of Art. 833, C. 
p., n person must have had the care of 
moneys or other effects by virtue of judicial 
authority, and not otherwise. 2. A secretary- 
treasurer engaged by the syndics of a parish 
to raise the amount of a note fur the con
struction of a church is not subject to arrest 
upon a judgment condemning him to restore 
moneys received by him in such capacity. 
Syndics of the Pariah of St. Antoine de 
J.onyucuil v. (lingras, 3 Que. P. It. 557.

Contrainte par corps — Judgment 
debtor — Concealment of property.] —Held, 
aliirming the judgment in Hi Que. S. C. 
393. that in the law of the province of 
Quebec, even since the new ('ode of proce
dure, the capias ad reapondendum still exists, 
and may be issued not only before but after 
judgment, ns a means by which a creditor 
may arrest his debtor who, in order to 
defraud and cause the creditor to lose his 
remedy, conceals and abstracts his (the 
debtor'sl property, 2. Article 897. C. P. C., 
does not contradict Art. 832. The latter on:y 
applies to contrainte par corpa, while the 
former refers to a capina, two absolutely 
different things. Elliott v. Quebec Bank, 
9 Que. K. B. 532.

Contrainte par corps — Judgment for 
debt and coata — Application by judgment 
creditor—Coata due to aolicitora—Application 
by aolicitora—Consent—Art. 5.35. C. /'.]— 
A demand for contrainte par corps in execu
tion of a judgment for délit and costs, the 
latter heinir by distraction due to the judg
ment creditors attorneys, may be made 
in the name of the judgment creditor, where 
he is represented by the same attorneys. 
The part taken by the latter in the proceed
ings is equivalent to the consent required by 
\rt. 555, (’. p. Rennie v. A/oer, 33 Que. 
8. C. 130. 9 Que. P. It. 109.

Contrainte par corps — Motion for— 
Contestation. |—A motion for eontrainte par 
corpa must be contested au fonda, and not 
by way of motion. Cordaaco v. I’enditti, 9 
Que. P. R. 38.

Corv.ralnte par corps — Release—As- 
aignment of property—Security—7’imc.l—A 
debtor in respect of damages adjudged 
against him for slander, and upon the point 
of being imprisoned under a writ of con
trainte par corpa, may obtain a stay of the 
writ if he makes an assignment of his prop
erty, provided that he furnishes security to 
place himself in the custody of the sheriff 
whenever he shall he required *o do so. Rut 
the transfer of the property effected by the

eontrainte par corpa does not permit of his 
being released before the expiration of the 
time allowed t<> creditors to contest it. 
Frechette v. prevoat, 4 Que, P. II. 404.

Contrainte par corps—Bight to—Per
sonal injuries—A < rident. ] — Injuries caused 
by a simple accident resulting from the negli
gence of a person, without any intention on 
his part to injure, are not personal injuries 
on account of which coercive imprisonment 
can he ordered against such person, chart- 
rand v. smart, 23 Que. s. <304, 5 Que. 
P. It. 173.

Contrainte par corps— Rule nisi—Par
ticulars.]—A defendant against whom n rule 
for eontrainte par t orps is asked has a right 
to particulars of the sum total claimed by 
the rule nisi. Barbeau V. Thibault, 9 Que. 
P. R. 329.

Contrainte par corps—.Seizure of goods 
—tluurdiun.] — A rule for contrainte par 
corpa cannot be granted against a defendant 
when effects seized have been taken out of 
his charge and custody and given over to a 
guardian for due care and production. Boia- 
aonault v. Bouchard. 8 Que. P. It. 247.

Contrainte par corps—Service on de
fendant's attorney. |—After judgment against 
the defendant in an action for libel, the plain
tiff made a motion for a rule nisi for eon- 
trointt pur corpa : Held, that service of 
notice of such motion upon the defendant’s 
attorney ud Htem, authorised by an order of 
the Court, was legal and valid. Lumb V. 
Kellan, 4 Que. P. It. 42.

Contrainte par corps- When claimable 
—Action for damages—J/aWc<\]—An action 
for damages against a person who has out of 
malice closed a tap used for the purpose of 
supplying his co-tenant with water, is not an 
action in which the plaintiff can claim con
trainte par corpa in default of payment of 
the damages awarded; and a claim for that 
relief will be struck out upon demurrer. 
Phaneuf v. Knight, 5 Que. P. It. 70.

Contrainte par corps—Writ—Exhaus
tion—Deputy prothonotary.]—A writ or order 
of the Court or Judge for coercive imprison
ment is exhausted by the imprisonment of 
the debtor, followed by his liberation, and no 
new arrest or imprisonment can thereafter 
be executed in virtue of the said writ. 2. A 
writ or order for coercive imprisonment can
not be issued by a deputy-prothonotar.v of the 
Court, and an imprisonment effected in virtue 
thereof is illegal. Gaudct v. Archambault, G 
Que. p. R. 27.

Costs - Fraudulent scheme.]—The fact of 
claiming the costs due to the attorney does 
not render a capias void if the demand in
cludes, besides, a personal debt of more than 
$50 due to the plaintiff. 2. The attempt of 
the defendant to conceal his earnings from 
his creditors by having his partner ns a 
nermanent creditor. is not a ground for a 
capias. Le Comptoir d'Eseompte v. De
relira,, 3 Que. p R. 130.

Debtor in close custody—AUotcanee to
Judgment for- Necessity for terviee.]—It 

is not necessary to serve n judgment ( under 
Art. 843. C. P.) requiring the plaintiff to
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pay an allowance for maintenance to the 
defendant whom he detains in gaol, by virtue 
of a capiat ; and, if the plaintiff does not 
pay such allowance in the time fixed by the 
judgment which he says he does not know 
of, the defendant will be discharged upon 
petition, under Art. 84<t. Parties are con
sidered to be present in Court when judg
ment is rendered upon a demand, however 
served, and they are held, as a general rule, 
to have knowledge of it without service. 
Testier v. Testier, 3 Que. P. R. 03.

Discharge — Assignment — Time—Con
testation of schedule — Assets — 7'overn 
license. |—A debtor arrested on capias can
not tie released, upon making an assignment 
of his effects, until after the expiration of 
the fAnr months allowed for contesting his 
schedule 2 In this case the period of four 
months began t.> run on the day on which 
notice of the assignment was given to the 
creditors of the insolvent. 3. A tavern license 
la part of the assets of the debtor, who 
should assign it ns well as other goods. 
Pagnuelo v. Haïtien, 2 Que. P. It. 455.

Discharge — Terms — Action—Costs— 
Discretion. |—Where an order to arrest is 
made upon materials which justify it, al
though the defendant may be discharged from 
custody under it upon fresh affidavits, the 
Judge may, in his discretion, impose terms 
of bringing no action, and may withhold 
costs. Sullivan v. .4lien ( 1001 ), 21 C. L. T 
161, 1 O L. It. 53.

Disclosure Hreach of promise of mar
riage ftiliguidated damages — Debt—1*- 
lignment—Security Defendant out on bail 
—5.9 V. c. 2S ( S.ll. t ]—Provisions of 59 V. 
c. 28, s. 7 (N.R. I, allowing a debtor to make 
disclosure of his affairs and authorizing his 
discharge under certain circumstances, are 
applicable in case of defendant held to bail 
by Judge's order In action of breach of nro- 
mise of marriage.—If disclosure reveals a 
debt due the person making same, a demand 
for assignment thereof must be made, and 
an opportunity afforded the applicant for 
discharge to shew why the same should not 
be assigned or the nature of the security to 
be given to him by plaintiff for his protection 
in event of a failure to recover.—Querre, 
whether provisions of s. 28 of the Act relat
ing to assignment of debts due defendant as 
a condition of his discharge have any appli
cation in cases where defendant is not in 
actual custody, ft. v. Carleton, Ex Aker- 
leg. In re Akerlry V. (laines (10Wt>. 37 N. B. 
R. 13

Disclosure IHscharge — Transfer iri'tk 
intention to defraud (Juration for officer 
taking examination - Diserttion. ]—In dis
closure proceedings the question whether the 
debtor has transferred any property intend
ing to defraud the plaintiff, or since hie ar
rest given any preference to any other cre
ditor, are for the officer taking the examina
tion, and the Court will not Interfere with 
his discretion merely because the circum
stances of the transfer are suspicious. Rex 
v Fbbett, Ft p. Smith, 38 N. B. R. 550, 6 
R. L. R 337.

Disobedience of decree for payment 
of money. 1—Where the defendant made de
fault in paying to the plaintiff, under the

decree of the Court, a sum of money received 
by the defendant as a donatio mortis causa 
in favour of the plaintiff, an order was 
granted for an execution against his body. 
An order for an execution against the body 
<»f a party in default under « decree for pay
ment of money will not be granted where 
the Court is satisfied that the party In de
fault lias no means, and line not made a 
fraudulent disposition of hie property, and 
bis arrest is sought for a vindictive purpose, 
or to bring pressure to bear upon bis frienda
to ..... le to his assistance. Thoma v, Perry,
no I r 541, 1 v iv B«. Kept Mi

False arrest Knglish and French juris
prudence compared. Ilctu v. Dixvillc Butter, 
etc., Assn., 3 E. L. R. 120.

Illegal nrrest Action for—Warrant—
Payment under constraint.] —A warrant for 
taxes alleged to he due to the defendants 
was issued by the town treasurer and placed 
in the hands of a constable for collection. 
The constable went to the plaintiff's place 
of business to collect the amount, but, it be
ing Saturday night, an arrangement was 
made between the constable and plaintiff that 
the latter would go up on Monday morning 
and see about the taxes. The plaintiff went 
to the treasurer’s office and contended that 
the amount claimed in the warrant had been 
paid, but, ns the treasurer insisted that the 
amount bad not been paid, the plaintiff 
banded him the amount claimed. It ap
peared that the amount in dispute was due 
in respect of n property which the plaintiff 
sold tu Y.. who agreed to pay the taxes 
upon It. and paid the same to the treasurer, 
intimating that it was paid on account of 
the plaintiff's property, but that the tres- 
surer appropriated the amount in payment 
of a like amount due by Y., person
ally. The plaintiff brought an action 
for illegal arrest, and claimed as spe
cial damage. " amount wrongfully extorted 
from the plaintiff, ns set forth in paragraph 
4 of the pleading, $8.25." Paragraph 4. 
referred to, detailed the issue of the war
rant " whereby the plaintiff was unlawfully 
compelled to pay an illegal demand of the 
defendants, to wit, the sum of $825:"— 
Held, that, even on the plaintiff's own evi
dence. the action must fail. Walker v. Town 
of Sydney, 86 N 8 B 18

Imprisonment for debt.] — Order of 
commissioner—Irregularity — Power of Judge 
iu Chambers to set aside. Spidle V. Spidle, 
40 N. 8 It. <132.

Imprisonment for frnnd -Insolvent— 
Right of support in prison.]—A person im
prisoned by virtue of Arts. 833 and 834 C. 
P., has a right to maintenance and support 
during his imprisonment ; an insolvent (in 
tiiis case) imprisoned for fraud has no such 
right ; in his case the imprisonment is a 
penalty, not a means of execution. Dei- 
biens v. Desmarteau, 8 Que. P. R. 114.

Indeterminate Imprisonment — Pro
vint ial statute- Intra vires — Fxecution — 
Fixed period Interest of debtor. 1—The pro
vision contained in Art. 025, C. P. C.. which 
permits the Court to condemn a debtor who 
has been released on hail, to an indeterminate 
Imprisonment Is conditional. The imprison
ment mentioned in Art. 025, O. P. C..
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in neither a penalty nor » punishment, 
but simply a moans of execution to force 
the debtor to give up property which ho is 
detaining to the prejudice of his creditors.— 
The condemnation of the debtor to an impri
sonment limited to eight months is not what 
the law seems to contemplate, but the deb
tor cannot complain of it, as it is in his 
cane, Quebec Ilank v. Tozcr, 17 Que. S. C-

Intent to quit Ontario- Alimony—Dé
sertion of wife—Return to Ontario—Fraudu
lent intent- -Discharge - Terms—Restraint 
on disposition of property. Southom v. 
Southern. 2 O. W. It. IIS'), 3 O. W. R. 51.

Intent to quit Ontario Creditors.]— 
It Is not sufficient for :i credit 
for an order for arrest under It. S. O. c. SO, 
f. 1. t< shew the existence of a debt and 
that the debtor is about to quit Ontario; he 
mi!«t shew some other fact or circumstance 
which, coupled with those facts, points to an 
intent to defraud.—Shatr v. McKenzie. (1 S. 
C. It. 181, Tout hr v. Frederick. 14 P. R. 
287, and the opinions of Burton and Mnelen- 
nsn, J.T.A., in Coffey v. fieane. 22 A. R. 209, 
followed.—The opinions of Hncarty, C.J.O., 
end Osler, J.A., in Coffey v. Scone. and the 
case, of Robertson v. Coulton, 9 P. It 10. 
dissented from.—17rWain v. R idler, 17 P. 
It. 853, discu««ed.—Whether or not there is 
good and probable cause for believing that 
the int nt to defraud exist.*-, is a question 
of fact.—And where the defendant believed 
that his wife had no claim against him for 
alimony :—Held, that he could not be intend
ing to defraud her by I o. Phair
r Phair, 30 0 L T. 84, lit p R 67.

Intent to quit Ontario—Discharge— 
Disposition of property. Thompson v. 
Greene, 3 O. W. It. 310.

amination under the Collections Act. 4. That 
it would be futile to allow the plaintiffs’ 
appeal, as, nt the time the order for the de
fendant's examination under the Collections 
Act was served, the order for arrest was 
effete, and the bond cancelled, and no stay of 
proceedings had been obtained, and the lia
bility of ilie sureties could not be restored. 
5. That while the defendant was entitled 
to have the plaintiffs’ appeal dismissed with 
cost*--, the costs must be set off against the 
plaintiffs' judgment in the action. McLauoh 
tin Carriage Co. v. Fader, 34 X. 8. Reps. 
634.

Judgment -Execution—Defective process 
—Discharge of debtor out of custody—Ac ion 
of escape against sheriff Damages. Smiley

i '

Judgment against married woman—
Proprietary liability— Form of order—In
tent to quit Ontario, Doull v. Dot lie, 4 O. 
W. R. 626. 5 O. W. It. 238. 2T>3. 418. ft O.
\\ R 88

Judgment debtor—Application for dis
charge—Interest in real estate — firoiriny 
crops — Tenancy by the curtesy.]—A judg
ment debtor, having made application to be 
discharged from custody under an execution 
issued out of a justice's Court, in the course 
of hi' examination disclomd that 1 ■ and 
his wife resided upon land of which his wife 
had the fee and that there were growing 
crops upon it ercatfil by liis labour :—Held, 
that, ns this disclosed an interest in real 
property that could not be taken under an 
execution issued out of a justice's Court, 
the debtor could not he discharged. The hus
band’s estate of curtesy exists during the 
lifetime of the wife. F.r p. (ieldert—In re 
(Ieldert v. floor, 34 N. R. Reps. (112.

Intent to quit Ontario—Intent to de
fraud—Foreigner. Henry v. Ward, 1 O. W. 
R 222. «65, 2 O. W. R. 422.

Judgment debtor—Vnauthorized release 
not a satisfaction of the judgment. Conrad 
v. Simpson, 3 E. L. R. 115.

Intent to quit province - \rijativing— 
Order set aside — Appeal Inference — 
Effete order—Coats.]—'The defendant was ar
rested under an order for arrest granted on 
the affidavit of the plaintiffs’ solicitor that 
he had probable cause for believing, and 
did believe, that the defendant, unless he 
was arrested, was about to leave the pro
vince. The order for arrest was set aside, 
and the bond directed to be delivered up to 
he cancelled by order of a Judge, who was 
satisfied, on rending the affidavits produced 
before him, that the defendant, at the time 
of his arrest, was not about to leave the 
province:—Held, that the order was one 
that the Court on appeal would not inter
fere with 2. Following Hunt v. Ilarloir, 1 
Old. 709. that a statement of belief that the 
defendant is about to leave the province 
being nil that is required under the practice 
to procure an order for arrest, the defendant 
is entitled to be discharged if he negatives 
that intention, unless the plaintiff can state 
facts from which it can be clearly inferred 
that it was the intention of the defendant to 
leave. 3. That such m Inference wn not to 
be ihawn from affidavits merely tending to
shew that defendant was keeping out of the 
way to avoid service of an order for his ex- 

C.C.L.—8

Judgment debtor---Order for committal 
—Appeal from—Questions of fact--Affidavit 
—Oral evidence ]—The Court will not set 
aside an order committing a judgment debtor 
to prison on the ground of his having made 
a fraudulent disposition of his property 
whereby the judgment creditor i< materially 
prejudiced in obtaining satisfaction of hi« 
judgment, unless it appears that the Judge
making the order ha taken eomi 
festly mistaken view of the law or the facts 
As such Judge has had the opportunity 
of hearing the witnesses give their testimony 
viva voce, and of observing their demeanour, 
his decision on questions of fact must he 
taken to have the same weight ns the verdict 
of a jury. On an application for a rub- 
tim to rescind a Judge’s order imprisoning 
a judgment debtor, the applicant cannot 
shew by affidavit what took place before the 
Judge to whom the application was made ; 
the stenographer’s return of the evidence 
must ho produced. Ex p. Despres, In re 
O'Leary v. Despres, 3(1 N. B. Reps. 13.

Liability for arrest—IVorrowf of mayor 
—Execution by spriial constables.]—The ex
ecution of a warrant of arrest, signed by the 
mayor of a municipality, and intrusted to
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special constables of the municipality, does 
not make the municipal corporation respon
sible for the consequences of the arrest ; the 
constables in making the arrest acting only 
in the execution of the functions for which 
they are employed. Milton v. Municipality 
of Voté St. Paul, Q. It. 24 8. C. Ml.

Malicious arrest Municipal officer».]— 
An action for damages for unlawfully enter
ing a man’s house and maliciously arresting 
him, brought against a municipality and its 
constables, must be preceded by notice of ac
tion to the latter. Milton v. Municipality of 
Vote St. Paul, Il Q. I». It. 44)7.

Non-payment of costs—Disclosure —
Notice—-Sian a turc—Intituling — Service — 
Debtor's I'juitahlc interest in personal pro
perty Order for discharge.]—A person in 
custody under a writ of attachment issued 
out of the Supreme Court for contempt in 
not obeying an order to pay costs, is entitled 
to relief under c. 130 of C. 8. V B. 1008. 
respecting arrest, imprisonment, and exam
ination of debtors.—A notice of disclosure 
purporting to be signed by the applicant is 
sufficient without proof of the signature.— 
An order for discharge will not be quashed 
on the ground that the notice of the appli
cation to disclose was not intituled in the 
cause, or that the proceedings and order 
were intituled in the wrong cause, if it suffi
ciently appear in the body of the notice, 
proceedings, and .order, in what proceeding 
the application and order were made.—Ser
vice of the notice of disclosure on the wife 
at the husband’s place of abode, he then be
ing within the province, is good, and no order 
perfecting the service is required.—Tlv- offi
cer taking the examination has authority to 
order an equitabh interest in personal pro
perty to be held for the benefit of the cre
ditor. and the disclosure of such an interest 
is no bar to a discharge, if a debtor makes
such a disclosure of his affairs ns fulfils the 
requirements of the Act, a creditor who al
lows the proceedings to go by default can not 
object that the disclosure was not a full one. 
Ifcx v. Straton, Dr p. Patterson, 37 X. IV 11. 
370; Larsen v. Patterson. 1 E. L. It. 370.

Not executing deed as ordered by 
the Court -Defendants evading tender of 
deed — Deed ordered to he deposited with 
their attorney for execution. | defendants 
evaded service of an order of the Court for 
the execution of a deed, and also evaded ten
der of the deed therein mentioned, and the 
Court ordered the deed to be deposited with 
their attorney for execution. They did not 
execute it, and a rule nisi for an attachment 
was granted : -Held, that the rule must he 
made absolute, but that no attachment issue 
for 32 days and then only against such de
fendants ns should not. by that time, have 
executed the deed. Sullivan V. Carr & Ham- 
says (18414). 1 P E. I. R. 242.

Of ship. See Admiralty.

Order for — Defendant In custody on 
criminal charge—Motion to set aside order 
—Forum, t/reer v. Powell, 2 (). W. R. 94.

Order for -Intent to quit Ontario—Mo
tion for discharge Rail Rule 10-47. Adams 
v. Sutherland. Josh v. Sutherland, 0 O. W. 
R. 434. 10 O. L. R. 645.

Order for discharge — Jurisdiction — 
Fads appiariny in urd»r—Disclosure—Cer
tiorari.]—An order of discharge made by a 
clerk of the peace under 59 V. c. 28, s. 32 
(N.B.), which states that the party dis
charged had been in custody in the county of 
Victoria by virtue of an order of render 
made by the police magistrate of the district 
of Andover and Perth Civil Court ; that due 
notice of disclosure had been given ; and that 
the hearing took place at the time and place 
mentioned in the notice; and is signed by
the ' lerk of the peace fur the county <>f Vic
toria, is a sufficient statement on the face 
of the order of the territorial jurisdiction of 
the officer making the same, and will not be 
quashed on certiorari, if there is evidence 
from which the officer making the order for 
discharge might be satisfied that a full dis
closure had been made, the Court will not set 
aside the order, even though not satisfied that 
the disclosure is a full one, or of the bona 
tides of it. It. v. Straton, Ex p. Porter, 36 
N. R. R. 388.

Order for Imprisonment of debtor—
Right of appeal—Certiorari — Debtor divest
ing himself of property—Payment of another 
dibt—Statement of grounds for order—Evi- 
dcnce given in former proceeding.]—The fact 
that, by 61 V. c. 28, s. 8 (N.R.t. amending 
59 V. e. 28, nil appeal to the Supreme Court 
Is given from an order of imprisonment under 
s-. 46. 48, 49. 51. and 53 of the latter Act,
does not deprive a party affected by such 
order of bis right to a certiorari, and the 
Court will grant the writ, if, in their opin
ion and discretion, the circumstances war
rant it. An order for imprisonment made 
by a County Court Judge on the ground that 
the debtor, since being arrested and held to 
bail, has divested himself of the means of 
paying the debt for which he is sued, is bad 
if it does not shew on its face the grounds
upon which if was Issued; the mere payment
of a bona fide debt, after he is sued, is not 
such a divesting of property as will render 
the debtor liable to imprisonment under the
Act ; and an order basi d upon the ei Idei...
given in a former proceeding ag; iust the deb
tor. and not re-proved upon the hearing of 
the application for the order in question, is 
had. A\ v. Forbes, Ex. p. Dean, 36 N. B. 
It. 580.

Order for — Notice to defendant.]—Vo
der Art. 837, C. P. C., an arrest cannot he al
lowed except upon a special order granted by 
the Court after notice personally served on 
the party liable to arrest. Ridgeway v. 
Duckworth, 18 Que. 8 V. 126.

Order of Court of equity—Decree for 
payment of costs—Satisfaction — Execution 
—County Court Judge — Jurisdiction—Dis- 
<harge.]—An arrest under an execution is
sues! under an order of the Equity Court 
against the body for enforcement of its decree 
directing payment of taxed costs on dismis
sing the plaintiffs’ bill, operates ns a satis
faction, and an execution Issued against the 
goods of the plaintiffs for the same demand 
will l»e set aside: tier Manning!on. Landry, 
Barker and McLeod, JJ. ; Tuck, C.J.. dis
senting, and Gregory, J„ taking no part.—A 
County Court Judge has no jurisdiction un
der the Act respecting Arrest. Imprisonment, 
and Examination of Debtors, C. 8. N. B.
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11)03 c. 130, to discharge persons in custody 
under such executions. Petropolovs v. Wil
liams Co., 3 B. L. R. 370. 38 N. B. R. 140.

Personal injuries - ./udgmrnt—Damages
lies judicata—Assignment fur creditor*.]— 

The law understands by injury what is 
said, written, done, or omitted with the de
sign of offending some one in his honour, and 
by the word personal it includes trespass even 
without the design of dishonouring. 2. Arrest 
cannot he ordered for damages caused to 
Home one in his property only 3. A judgment 
awarding damages to a person as well for 
rehabilitation of the molestation to which the 
defendant has exposed him, ns for compen
sation for the loss of time and disbursements 
which he had incurred, without making 
a distinction between these two heads of dam
ages. attributes no part of the sura awarded 
to personal injuries ; and if it did so. it would 
not afford the answer of res judicata to an 
application for the arrest of the defendant for 
non-payment of the sum fixed by such judg
ment. 4. A debtor who makes an abandon
ment of his assets, regular and not contested, 
is exempt from arrest for a cause arising 
before the filing of the schedule. Bfdard v. 
Orosboillot. 3 Que. V. R. 372, 18 Que. 8. C. 
803.

Petition to quash capias. 1—The fol
lowing allegation in plaintiff’s affidavit for 
a writ of capias, based on the ground that 
defendant is about to leave the country : “ I 
have been so informed by the United States 
immigration oflii•• , where the defendant went 
to obtain information, before leaving for the 
Un'ted States, the evening of his departure," 
is too indefinite and cannot justify the issue 
of a writ of capias. Lazanis V. Maronis, 11 
Que. P. R. 23.

Police officer False wrest.]—A police 
officer, sued for false arrest, is entitled to the 
notice of action prescribed by Art. 88, <’. P„ 
where he made the arrest under instructions. 
/ efebvre v. Village of Verdun, 6 Que. P. R. 
137.

Prisoner In foreign country without 
warrant -Detention and return to Ontario 
to answer charge of theft—Habeas corpus— 
Custody under oral remands—Justice of the 
peace—Jurisdiction — Police magistrate. R. 
v. Walton, 6 Ü. W. R. 005, 11 O. L. R. 04.

Privilege — Witness — Order for com
mittal - Habeas corpus — Order under 
Collection Act — Excessive fees — Remedy. ] 

The applicant was arrested at the 
ci'y of Halifax, at which place he
r. -sided, by the sheriff of the county 
of Halifax, under an order for his arrest, on 
thi- 11th February, 1004, while he was going 
to his place of business and returning to his 
t;■ ''in', about three-quarters <-f an hour after
lie had left the police court at Halifax, where 
he had attended to prosecute and give evi
dence as a necessary and material witness for 
the Crown in a prosecution instituted by him-
s. If the previous day for an aggravated as
sault committed on him on the 0th February, 
iih>4. On a motion i«> discharge the prisoner 
from custody, the sheriff to an order in the 
nature of a habeas corpus, under R. S. N. S. 
c. 181, "Of securing the Liberty of the Sub
ject," returned the above order for arrest as 
the cause of the prisoner’s detention :—Held,

dismissing the application, that, in all the 
circumstances, and as the Judge's order was 
of a punitive and quasi-criminal character, 
the prisoner as a witness was not privileged 
from arrest under it. 2. That the ord« r was 
one that could not be impeached under hah a* 
corpus proceedings. 3. That in view of s. 37 
of the Collection Act, which makes the judg
ment of the Judge upon the appeal under the 
Act final, the prisoner's remedy, if any, was 
either to tender the amount properly due or 
to sue for the penalty for taking excessive 
fees provided by s. 2 of It. 8. N. 8. c. 185. but 
that in any event, under s. 40 of the Collec
tion Act, even if the present application lay, 
as the evidence taken upon the examination 
shewed that there was ground for making this 
order, the application should be refused. In 
re Urine, 24 C. L. T. 145.

Privilege—Execution—Inferior Court — 
Action on limit bond Assignment by sheriff 
on same day- -Holiday—Sitting of Court.] — 
The arrest of a person, having privilege by 
reason of his being an officer of a Superior 
Court, under an execution issuing out of the 
City Court of S., is not void, nor does such 
privilege afford any defence to an action on a 
limit bond entered into by such officer in order 
to obtain his discharge. If two things are 
done upon the same day. it will be assumed 
that that which ought to have been first done 
was so done; therefore in an action upon a 
limit bond by the assignee of the sheri T, it 
was held in the absence of proof to the con
trary that, though the assignment and the 
writ commencing the action were dated upon 
the same day, the bond was assigned before 
the writ was issued. The assignment by the 
sheriff being a mere formality, only going to 
shew that the assignee was satisfied with the 
security, the date thereof was immaterial. 
Where a Court was by statute bound to sit on 
a certain day in each week unless Christinas 
Day. New Year’s Day, or any other legal 
holiday, should fall upon such day .—Held, 
that a day proclaimed by the Governor-Gen
eral and the Lieutenant-Governor as a holi
day for a general public thanksgiving was a 
legal holiday within the meaning of the Act, 
and that the Court was not hound to sit upon 
such a day. Dibblee v. Fry, 35 N. B. R. 382.

Re-arrest of defendant still in jail 
on a previous capias, j—Service of a writ 
of capias and re-arrest of defendant made 
while defendant is in jail on a previous 
capias by same plaintiff, which previous 
capias had been quashed ou irregularities, are 
null and void and will be rejected on excep
tion to the form. Lazanis v. Maronis, 11 
Que. P. R. 29.

Restoration of goods to accused —
Not connected uitli offence charged.) — 
Went herbe. J.. ordered certain articles, 
taken possession of by the police, to be re
stored to the accused, who was committed for 
trial, as they were not connected with the 
offence charged and were not needed for the 
purpose of evidence. Er p. M at Michael 
( 11*04 ), 7 Can. Cr. Cas. 540.

Search —Reasonable and probable cause— 
Post office—Decoy letter.]—Appellant, a let
ter carrier employed by post office department 
at Montreal, was intrusted with delivery of 
two decoy letters, for purpose of testing his 
honesty. Each letter contained a small sum
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of money. One of them bore a non-existent 
address, the other n real address. The latter 
was delivered, but the former, under the rules 
of the department, should have been entered
in the book kept at tii" poet ofl.... Cor that
put pot . aud lb l< th r should have bet n re
turned by the carrier to post office. There 
being no entry of this letter in the post office 
book, after the usual time for making such 
entry had elapsed, appellant was detained 
and searched by respondent, a detective, act
ing under instructions of post office depart
ment. The letter not being found on appel
lant. he was released. Un the following day 
the letter was returned to post office.—Held 
(affirming the judgment in 20 Que. S. C. MO, 
with a modification of the eon sid/rant a) that 
appellant having violated the rules of post 
office department, by failing to enter the let
ter hearing a non-existent address in the book 
pnu ided for that purpose, there was reason
able and probable cause for detaining and 
searching him, and that his action for dam
ages against respondent, in absence of evi
dence that répondent had made an improper 
and illegal use of his authority in the manner 
in which he effected such detention and 
search, and subsequent release, could not be 
maintained. 2. A letter is a post letter 
although directed to a fictitious or non-existent 
address. Mayrr v. \ aut/han, 11 Que. K. B. 
340 ; 5 Can. Cr. Cat. 392.

Simple arrest —Motion to quash writ— 
Impeaching debt.]— By the new code of pro
cedure. on a petition to quash a simple writ 
of arrest, the existence of the debt may be 
impeached; one of the essential allegations 
of th" affidavit made on obtaining the writ 
being the existence of a debt. Quebec Bank 
v. Halle. 13 Que. K. B. 44.

Second arrest on same warrant. 1 —
The prisoner, who had been arrested under 
a warrant to serve a sentence of imprison
ment for an offence against the Canada Tem
perance Act, was, upon his own request, 
suffered to go at large for a time by the 
officer who had the execution of the warrant. 
Shortly afterwards he was again arrested 
upon the same warrant and conveyed to the 
county gaol to serve his term of imprison
ment. Upon au application for an order in 
the nature of n habeas cor pun:—Held, by 
the full Court, that the s«*coud arrest upon 
the same warrant was legal, and that the 
order should be refused. Ex p. lloherty, 35 
N. B. Refis. 43. I But see a subsequent deci
sion in the same case. 20 Occ. N. 20.J

Suing by next friend Hide bar—At
tachment.]—IMaiutlff had been represented 
in this action by next friend and the action 
had been dismissed. A side bar had lieen 
taken out for payment of costs, which were 
duly taxed, but next friend refused to pay 
same. Order absolute for attachment issued 
against next friend. McUair v. Fish, 6 E. L. 
K. 373, 39 X. B. 11. 1.

Summary conviction — Information — 
Susjricion.]—A magistrate lias no jurisdic
tion to issue a warrant on an information 
under the Dora. Summary Convictions Act 
without examining upon oath the complain
ant or his witnesses ns to the facts upon 
which the information is based. Er p. 
Hoycc, 24 N. B. R. 347, and R. v. Mills, Ex

p. Coffon, 37 N. B. R. 122, followed. R. v. 
Carle ton, Ex p. (lundy, 37 N. B II. 389 ; 
R. v. Linotte, 1 E. L. R. 355.

Under warrant of commitment—Es
cape Right to re-arrest under same war
rant.]—The prisoner had been arrested at 
Amherst by one of the police of that town, 
under a warrant. After his arrest he es
caped. and left I lie town for some weeks. 
When he returned lie was re-arrested under 
the same war rim t : Held, that, at the most, 
the escape in this case was negligence on the 
part of the officer, and that lie did not contem
plate a voluntary abandonment of his pris
oner, hut negligently trusted to the latter's 
promise to surrender himself under the war
rant ; therefore, he might be re-arrested. R. 
v. t)'Hcaron, 21 C. I. T. 355. 5 Can. Cr. Cas. 
531.

Warrant of arrest - Grounds—Issue 
without inquiry Liability.] A justice of 
the peace who issues a warrant of arrest 
without inquiring into the grounds which the 
complainant has for su peeling 111< accused, 
is responsible to the latter when the com
plaint is not justified by any serious, reason
able. or plausible ground. Murfina v. Sauvé, 
19 Que. 8. C. 61.

ARREST OF JUDGMENT.
See Judgment.

ARSON.
See Criminal Law.

ARTICLED CLERK.
See Solicitor.

ASSAULT.
Action for — Har—Conricfion.l—A de

fendant charged with having committed an 
assault with intent to do bodily barm, on 
being asked by the just ire whether he would 
be tried before him summarily or by a jury, 
elected to be so tried by him. and pleaded 
guilty. This was objected to hy the prose
cutor, when the justice stated that he would 
first ascertain the extent of the assault. After 
hearing the evidence he adjudicated upon the 
case and drew up a conviction imposing on 
the defendant a fine and costs, which the 
latter paid :—Held, that the justice was act
ing under the special statutory authority for 
the trial of indictable offences conferred by 
ss. 783 (c) and 78». under which the defend
ant is not relieved from civil proceedings for 
the same assault. Clarke v. Rutherford, 2 
O. L. R. 200.

Action for — Justification—Trespass— 
Ouster — Itamayc*.]—A plaintiff, who knew 
the rules <-f an Industrial establishment in
which jiersons from outside were not allowed 
to speak or communicate with the employees, 
without special permission, cannot recover
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from the defendant, manager of such estab
lishment. damages for assault and battery, 
where the manager ordered him to leave the 
premises, and. upon his refusal to do so. used 
ordinary force to eject him : and even if the 
plaintiff should shew that he was seriously 
injured by such assault, the action will still 
he dismissed if it is established that in the 
course of the resistance and altercation the 
plaintiff assailed the defendant. McKittrick 
v. Songster, 3 Que. P. R. 449.

Action tor—Porfica/or».]—The plaintiff 
sued for damages for an assault and battery 
on the 9th April, 1903. on the S. 8. “ Da- 
home." then being in Demerara : also for an 
assault and battery on board the “ Dahome." 
then being on the high seas.— Held, that, as 
the month of April might cover an assault 
and battery other than that of the 9th. there 
ought to be particulars in order to prevent 
surprise at the trial. An assault is such an 
easy thing to cointui; that notice of the parti
cular occasion should be given. Watson v. 
Leukton. 23 C. L. T. 247.

Action for damages (Counterclaim—
Trespass to lands — Plea of justification — 
Payment into Court- Acceptance bn plain
tiff -Costs—Practice \. S. Order 20. Pule 
1 («).] —In an action for damages for as
sault. defendant appeared, but did not re
quire delivery of statement of claim. It was 
delivered and then followed defence and 
counterclaim:—Held. statement of claim 
rightly delivered, and coats thereof allowed. 
Henoit v. Delorey, 7 E. L. R. 161.

Bodily injuries — Accident.] — In an 
action to recover damages for bodily injuries 
resulting from an accident, the Court has no 
power to order the plaintiff to submit him
self to a physical examination by a surgeon, 
if he refuses to do so. Mousseau v. Montreal, 
4 Que. P. R. 38.

Bodily injuries—Assault.]—In an ac 
tion to recover damages for bodily injuries 
caused io an assault the Court will order the 
plaintiff to submit himself to surgical ex
amination. Harter v. Davis, 4 Que. P. R.

Bodily injury — Police officer arresting 
woman for drunkenness—Technical assault— 
Notice of action Plea.]—Action for dam
ages against a chief of police for assault. 
The defendant believing the female plaintiff 
while on the street was under the influence 
of liquor, which it was proved she was not, 
placed his hand on her arm:—Held, this was 
done with intention of making an arrest for 
which there was no justification. Small dam
ages allowed as illness in question did not 
arise from the assault. Her v. Gass, 7 E. L. 
R. 98.

Cabman and passenger — Action for 
damages—Excessive fare -Right of cabman 
to detain and cant/ oieay passenger's lug
gage.]—New trial ordered, the verdict being 
against the weight of the evidence. As to the 
assault, it was justified and there was no 
excess. McQuarrie v. Duggan, 8 E. L. R. 5.

Civil action — Par — Previous convic
tion.]—A summary conviction for assault, 
followed by execution, is an answer to a 
civil action for the recovery of damages for

injuries caused by the same violence. Hébert 
v. Hébert, 34 Que. 8. C. .370, 15 Can. Cr.

Civil action to recover damages for
injuries caused by- Conviction of defendant 
for same assault on information laid by peace 
officer for higher offence -- Amendment by 
magistrate — Consent — Criminal Code, ». 
7541—Action for damages for injuries alleged 
to have been inflicted upon plaintiff by de
fendant with intent to do serious bodily 
harm At the preliminary hearing, by con
sent of the Crown, the charge was reduced to 
one of assault. Plaintiff was not represented 
by counsel, and not consulted in the matter. 
Defendant pleaded guilty, was fined. Plain
tiff brought this civil action for damages 
arising from the assault. Defendant denied 
the injuries:—Held, that the magistrate had 
no power to reduce the charge, even with 
consent of Crown counsel ; that plaintiff's ac
tion for damages was not barred by s. 734 of 
the (’ode by payment of a fine. Judgment for 
plaintiff. Goodu-in v. Hoffman, 10 W. L. R. 
613, 15 Can. Cr. Cas. 270.

Criminal assaults See Criminal Law.

Damages Small verdict—Certificate of 
trial Judge—Review by t'ourt.]—The Court 
has jurisdiction to review the discretion ex
ercised by a Judge in certifying under 60 
V. c. 28. s. 74. that there was good cause 
for bringing the action in the Supreme 
Court.—Where an action for assault and 
battery was brought in the Supreme Court, 
and the jury found a verdict for the plain
tiff for only $35. but the trial Judge granted 
a certificate under the above section, on the 
ground that the plaintiff’s attorney had rea
sonable grounds for thinking that the title 
to land would he brought into question:— 
Held, that a sufficient case had not been 
made out to induce the Court to interfere. 
Cormier v. llroudreau. 36 N. R. R. 6.

Evidence — Words constituting assault. 
McLeod v. Ward, 40 N. 8. R. 630.

Justification Removal of intruder from 
legislative building -Authority of Speaker— 
Licensee - Damages.] — To an action for 
assault, the defendant pleaded that he was 
chief messenger of the House of Assembly, 
and that It was one of his duties as such to 
preserve order ami decorum in the House, 
and about the precincts and corridors thereof ; 
that the plaintiff was creating a disturb
ance in the House, etc., and interfered with 
the members of the House in th- discharge 
of their duties, and that the defendant, having 
first requested the plaintiff to cease making 
such disturbance, which the plaintiff refused 
to do. removed her. using no more force than 
was necessary ; that the House of Assembly, 
tlirough the Speaker, ordered the defendant to 
remove the plaintiff. It appeared on the trial 
that, at the time of the alleged assault, the 
House was not in session, nnd the jury were 
instructed that the defence that the defendant 
was an officer appointed for the purpose of 
preserving decorum, referred to a disturbance 
while the House and Committee were in ses
sion. The jury found in favour of the plain
tiff and assessed the damages at $000:—Held, 
per Townshend, J., that the alleged assault 
having taken place outside the portion of the 
province building exclusively assigned to and
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occupied by member* during the session, the 
Speaker had no authority, ns such, to inter
fere with the plaintiff, and the just i fient ion 
pleaded by the defendant, that he acted un
der the order* of the Speaker, would not pro
tect him: that while the damage* awarded 
were high, that was n matter peculiarly for 
the jury. Per Meagher. that no sufficient 
justi fiention had been estublishcd, ami the 
verdict could not In» disturbed. Per <*ralinin. 
E.J.. that the plaintiff was only entitled to 
be, or remain, in ami about the corridor*, by 
virtue of Home license, express or implied ; 
that question» should have been submitted to 
the jury as to whether the plaintiff was there 
bona fide transacting business; whether n 
reasonable time had not expired ; and whether 
there was not a disturbance constituting an 
abuse of the license; that either the Speaker 
or defendant had a right to request the de
fendant to depart, and had a superior right, 
which would justify her removal on her re
fusal to go; that evidence of the defendant 
acting in the preservation of order was proper 
evidence to he submitted to the jury. Per Mc
Donald, C.J., that the aeargeant-at-arins, or 
any otncer of the House, under the direction 
of the Speaker, may remove from the House 
ami its precincts, during the session of the 
legislature, any person who obtrudes himself 
into the House, or Its corridors, or remains 
there without permission, ami in defiance of 
orders, causing annoyance, discomfort, or in
terruption to members; that the plaintiff be
ing in the House against the orders of the 
Speaker, and conducting herself in such a 
manner as to incommode members in the 
transaction of public business, her removal 
was justified. Hubert V. Payton, .'10 N. 8. 
Reps. 211. Reversed, 24 C. L. T. 108, 34 8. 
C. R. 400.

Paueng«r - Assault on—Duty of con
ductor—Hamaget- Reduction—New trial.] — 
The plaintiff, a passenger on a railway train, 
was assaulted shortly after beginning his trip 
by an intoxicated fellow-passenger. He com
plained to the conductor, w ho promised to get 
a policeman at the next station, but failed to 
do so. The assailant having become more 
quiet, the plaintiff did not anticipate a fur
ther attack, but was assaulted a second time, 
which was also reported t«. the conductor, 
who took no action, and a third assault hav
ing been made, the plaintiff left the train 
and completed his journey on the following 
day. In an action against the railway com
pany the plaintiff obtained a verdict for 
f3,!ï00, which was sustained by the Court of 
Appeal:—Held, affirming the judgment of the 
Court of Appeal, 5 O. L. R 334, 23 Oee. N. 
6T>, that the defendants were liable; that it 
was the duty of the conductor, on being in
formed of the first assault, to take precau
tions to prevent a renewal, and his failure to 
do so gave the plaintiff n right of action. 
Pounder v. North Eastern Hir. Co., 1181)21 
1 Q B. 385, dissented from: Held, also, 
that, as the plaintiff did not anticipate the 
second assault, the conductor could not l>e 
assumed to have foreseen it, and the jury 
having evidently given damages for that as 
well as the third, the amount recovered should 
be reduced to $1,000. and a new trial had if 
this sum wen* not accepted. Plain v. Can. 
Par. Rw. Co., fi O. L. R. 334, 2 O. W. R. 70, 
24 C. L. T. 49; P. C., sub nom. Can. Pac. 
Rtc. Co. V. Plain. 34 8. C. R. 7!V

Police constable Acting inrtute offleU 
—Malice—Hi atonable and probable cause— 
Excess of violence- If. S. O. I Sin, c, 88.) — 
The defendant, a indice constable of a city, 
on being directed by the clerk of the market 
having the superintendence of the market 
grounds and buildings, and of the persons, 
horses, and vehicles frequenting it, acting in 
the supposed performance of, and with a 
bona fide intention of discharging his duty 
without ans malice, compelled the plaintiff, 
a driver of a watering cart, to move with 
hi* cart from a position he had taken in the 
market place, in consequence of which a 
scuffle ensued in which the plaintiff was 
assaulted and injured. In an action for the 
assault, the jury found In favour of plaintiff 
and awarded $300 Held, on ap|>eal, that 
the defendant came within the protection af 
forded by R. 8. (>. 1897 c. 88. s. 101, which 
applies even to officers acting illegally, where 
they do so in the supposed performance of 
their duty. 4 O. W. R. 4, 24 C. I,. T 349. 
80. I,. It. 261. Judgment appealed by plain
tiff to the Court of Appeal, which restored 
the judgment at the trial. Kelley v. Parton. 
20 O It. t}08. affirmed 22 A. It. .'22. followed. 
Aloriarity v. Harris, 6 O. W. It. 232, 10 O. L. 
R. 010.

Police officer — Assaulting. Bee H. V. 
Sabeans, 37 N. B. R. 223. Digested under 
Arkeht.

Police officer -I nnerestory violence. 1— 
On appeal, judgment for damages for false 
arrest and assault was sustained, the Court 
holding that there was no claim for false 
arrest, but was for assault, the defendant, a 
police officer, having struck the plaintiff after 
he was lodged in police station. Defendant 
went farther than was necessary for any 
legal puniose and farther than his duty re
quired him. Hehsdoerfer V. Payzant, V W. 
1* U. 202.

Proceedings before magistrate —
.Summon» — Prohibition - Jurisdiction.]— 
Order ni»i for writ of prohibition discharged. 
An information for assault had been laid by 
I). against P. before magistrate 8. Before 
any evidence taken, S. was served with an 
order ni«i for a writ of prohibition and de
sisted from any further proceedings. The 
last mentioned order nisi was discharged, see 
ti E. L. R. 274. Subsequently another in
formation was laid before magistrate B., who 
was requested to act by 8. When P. appeared 
with his counsel, the latter, who was also 
clerk of the peace, told B. he had no jurisdic
tion. B. dropped the matter, no evidence 
having been heard. Then a third informa
tion was laid before magistrate R., acting at 
request of 8.:—Held, that R. had jurisdic
tion. Ex parte Peck, He Rhodes, 7 E. L. It. 
207.

Provocation — Evidence—Mitigation of 
damages—Finding of fury—Verdict -Nominol 
damages -New trial.]—In an action for an 
assault the jury found the defendant guilty 
and that the plaintiff had not suffered any 
damage, and returned a verdict for the de
fendant. A subsequent application to the 
Judge of the County Court who had tried 
the cause to set aside the verdict and grant 
a new trial, or failing that, to enter a verdict 
for the plaintiff for nominal damages, was 
refused.—Held, on appeal, per Tuck, C.J.,
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Hanington, Landry, and Gregory. JJ., Mc
Leod, J„ dissenting, that the Court had no 
power to set aside the verdict for the defend
ant and enter a verdict for the plaintiff, and 
that a new trial will not lie granted merely 
for the purpose of enabling a plaintiff to ob
tain nominal damages, where no right is 
affected except a question of costs.— 2. That 
evidence of provocation by words spoken three 
days before the assault by the plaintiff to the 
defendant was properly admitted in mitiga
tion of damages. Murphy v. Dunda*. .'SR N.
b. r m

Railway companies are not liable in 
damages for an assault committed by their 
foreman upon a labourer caused through ill- 
temper or malice. Roth v. fan. Par. Rir. 
Oo., 4 Can. Ry. Can. 238.

Right of action -Prerinus conviction— 
Payment of fine Common assault -Criminal 
Code. 1 —No action of damages for assault 
lies in favour of the party aggrieved against 
nn assailant who has been convicted under 
». MM of the Criminal Code, and has paid the 
amount of the fine. 2. A summary convic
tion of assault causing bruises is one of com
mon assault, under s S04. ami not of an 
assault occasioning bodily harm under s. 202. 
Larin v. Royd. 27 Que. 8 C. 472. 11 Can. 
Cr. Car. 74.

Teacher and pupil — Criminal Code- 
Punishment Excess.]—The Criminal Code. 
». nr», authorizes parents, persons in the 
place of parents, schoolmasters, etc., to use 
force by way of correction towards any child, 
etc., under his care, “ provided such force is 
reasonable under the circumstances." but by 
». r»R. " everyone by law authorized to use 
force is criminally responsible for any excess." 
The defendant, a teacher in one of the public 
schools, was charged before a magistrate with 
assaulting, beating, and ill-using .1. (>.. one 
of tin- pupils under his care, and was ac
quitted on the ground that there was no 
evidence of malice on his nart or of perman
ent injury to the child :—Held, that the only 
question properly In-fore the magistrate was 
whether the punishment was reasonable in 
the circumstance», or, in other words, whe
ther there was excess :—Held, that there is 
no warrant in the Code for the test applied 
in the American case of State V. Pendtrgrass. 
31 Am. Dec. 305. and adopted by the magis
trate. that it is necessary for the prosecutor 
to prove either that the person inflicting the 
punishment was actuated by malice or that 
his act resulted in permanent injury to the 
child. R. v. Haul. 24 C. !.. T. 138, 30 V 8. 
R. 504.

Trespass — Assault.] — Defendant pur
chased farm at sheriff's sale and obtained 
sheriff’s deed. Plaintiff’s mother being in 
possession and plaintiff residing with her. de
fendant entered with his team to plough. 
Plaintiff struck defendant and defendant re
sisted. Plaintiff brought action of trespass 
for assault. On the trial the Judge told tIn
jury that defendant had no right to enter, 
plaintiff and her mother being in possession. 
Verdict for plaintiff :—Held. ( Peters. J. t, de
fendant had right to enter. MeStcain v. 
Chappell (1880). 2 P. E. I. R. 317.

Trespass — Excess. Morash v. Gcldert, 2
K. L. It 86.

Trespass- Striking horse causing it to 
run away—Personal injuries sustained—Ac
tion for damages — Judgment for plaintiffs 
with costs. Harris V. Hurt. King v. Hurt 
( 10031. 2 O. W. It. 474. Affirmed by I). C. 
3 O W. It. 4<K>.

Trespass -Forcible removal of trespasser 
- Fxeess. | —In an action for damages for 
unlawfully assaulting and beating tin- plain
tiff. the defendant pleaded that at the time 
the nets complained of were committed the 
defendant was the owner of and engaged in 
carrying on a lobster factory, and that the 
plaintiff entered and created a disturbance, 
and refused to leave when requested, and 
that the defendant thereupon removed the 
plaintiff, using no more force than was neces
sary:—//«/d. that the defendant was justified 
in using such force as was necessary to effect 
the removal of the plaintiff from his premises, 
but ns, by his own admission, he did more 
than this, the plaintiff was entitled to recover 
for the excess, and the verdict of the jury in 
the defendant's favour must be set aside. 
Doucette v. Therio, 38 N. 8. R. 402

See Criminal Law.
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1. ASSESSMENT OK PROPERTY.

I. Aateaamcnt» ticncrally, 230. 
ii. Appeal» again»t A treatment», 251. 

Hi. Action» to Set a title Atsettmt nt»,
252.

i. A»»e»»ment» Generally.

Albert» Local Improvement Act, 
1907, ■. 91 Liability <>t lamé mpamy
entitled to patent for land, to anneatment 
before patent Dominion railway land grant 
— Property of the Crotrn—B. A'. A. Act, ». 
125—Beneficial intent! in company— Legal 
eatate in t'roten- "Belonging to"—Charge 
m favour of Crotrn Forfeiture — I’trtonal 
a»»v*»ment—Interval in land.J—Held, that 
the patentees were liable to assessuiont iu re
aped of the lands in iiueHtlon prior to patent. 
Be Confirmation of Local Improvement Taa 
Return, 12 W. !.. It. 573.

Anenor — Qualification — Xullity — 
Otnmtunc]—A person who is only h usufruc
tuary is not eligible for the otiice of assessor 
for h municipality.—However, the fact that 
one of the assessors has not the necessary 
qualification is not ulon * sufficient to make 
the assessment roll void.- -The assessment 
roll will not lie annulled becausj the assessors 
have omitted i<> make la it a separate a- 
ne m of a piece "i ground forming part "i a 
lot estimated on the roll as a whole, espe
cially when the omission has been made upon 
the demand of Mi" owner "t" i i.i - piece of
ground, and no complaint on this subject has 
been made at the time of the revision of the 
roll. Smecal v. Parish of L'He Buard, Q. It. 
17 8. C. 2ti8.

Buildings on mine ral lande. | Plain
tiffs were assessed for *.(7,(100 in respect of 
31 Kl acres of surface rights iu the town of 
Bruce Mines, and the buildings thereon. No 
attempt was made to assess any of the mu
ch *nery or mining plant comprised in any of 
these buildings nor the mineral rights of 
plaintiffs in some 500 acres additional in said 
tow n. On appeal by plaintiffs to the Ontario 
Railway and Municipal Board from the local 
Court of Revision, the Board after a personal 
inspection of all the properties owned by 
plaintiff's reduced the assessment to $31,243, 
as representing their assessable valut 
tiffs apis-alcd to the Court of Appeal, contend
ing that this sum should lie further reduced, 

certain buildings upon t he lands 
were what is called in the Assessment Act 
" mineral lauds " used for mining purposes, 
and therefore should not have been assessed : 
Court of Api>eal held that these buildings used 
for mining purposi ■ w ere prop 
under the Ont. Assessment Act, 4 Edw, VII. 
c. 23, and the amount was a pure question of 
fact. Apiieal dismissed. Per (iurruw, J.A. 
The Assessment Act, s. 3tl (3), intended that 
all buildings which add to the value of the 
land for any purpose are to be assessed. The 
question whether the buildings were assess
able was one of law and a proper subject for 
appeal to the Court of Appeal under Out. 
Rw. A Mun Board Act (llHNli. s. 51. ( an. 
OH Field» Co. V. Oil Spring» ( 1907), 13 O. 
L. R. 4U5, 8 O. W. R. 480, » O. W. R. 118, 
specially referred to. Bruce Mine», Ltd., V. 
Bruce Mine» (1U1U), 15 O. W. R. 253, 20 O

I,. R. 315; Coniaga» Mine» v. Cobalt (1910), 
15 O. W. R. 258, 20 O. L. R. 822.

Business assessed by floor space 
occupied -Edmonton city charh r Power 
to impoae liccnae fee — Double taxation - 
Method of a»»c»»ment trhen more than one 
butine»» carried on on premite».]—The Ed
monton city charter provides (title 32. s. 3, 
H.-B. 2) : “ The inode of assessing businesses 
shall be as follows. The assessors shall lia a 
rate per square foot of the floor space (irre- 
sjiective of partitions, elevators, stairways, or 
other obstructions) of each building or part 
thereof used for business punaises. and shall, 
as far as they deem practicable, classify the 
various businesses, and may fix a different 
rate for each, and in doing so may place a 
wholesale business in a class distinct from a 
retail business of otherwise the same class, 
and may classify each building or part thereof, 
according to the class of business carried 
on therein, and may flx a different rate for 
different classes of business carried on under 
the same roof, and for storehouse and ware
house or other like appurtenant building, than 
that tixed for the principal building, and tuny 
tix a different rate for different tints of build
ings. Such rate shall not exceed $5 |>er 
square foot, except in the case of banks, loan 
companies, or other financial institutions, in 
which case such rate -hall not exceed $10 per 
square foot. And the assessor shall submit 
to the council a statement shewing all the 
various elassi heat ions and ratings which he 
proposes to apply in the assessment of busi
nesses, and the assessor shall make bis as
sessment in accordance with the direction* 
which the council shall make upon a consid
eration of such statement. Hub-section 4 : 
" No person who is assessed in respect of any 
business shall be liable to pay a
license fee in respect of the same business. 
• • By-law No. 187 provides : “ No per
son shall carry on the business of keeper of 
u feed stable until he shall have procured a 
license therefor, (he fee for which is $25 per 
annum." The appellants carried on a livery, 
feed, and sale business on premises which 
comprised 1,500 square feet (after making all 
deduction* provided for by the charter). 1’hey 
were assessed for 1,000 square feet in respect 
of their livery business, and were not assessed 
for any other business. The appellants were 
convicted for conducting a feed stable with
out a license, contrary to by-law 187 above 
set out :—Held, that the provisions of title 32, 
s. 3, s.-s. 4, did not apply to the business of 
the *' fei-d stable;” that, under s.-s. 2 of the 
aliove section, the assessor is authorized to 
allot a fair proportion of the floor space to 
each of tlie several businesses carried ou 
thereon without s|s*cifying the different |ior- 
tiona so allotted ; that the appellants, having 
been assessed for floor span- only in res|>ect 
of me “livery" business, were liable for the 
breach of the by-law aliove mentioned in re
spect of the " feed " stable. Hex v. Laroae, 1 
Alta. L. R. 281.

Business assessment —Office of mining 
atm industrial companies — Assessment Act, a. 
10 (h), lie Coniaga» Mine», Limited, 13 O. 
W. R. 55.

Club — "Butine»» for."]—A club incor
porated for social purposes only—the mem
bers having no proprietary interest, meals 
and liquors being furnished to members and
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their guests—occupying land, is liable to as
sessment for a “ business tax " under the 
Assessment Act, 4 Edw. VII. c. 23, a. 10 (e), 
in audition to the assessment of the dub 
premises, although having no shareholders 
and paying no dividends, and depending for 
its revenue mainly on the entrance fees and 
subscriptions of members. Rideau Club v. 
City of Ottawa, 12 O. L. It 27.r,. 8 O. W R 
106.

Express company—Government contract 
—Exemption from taxation —Construction of 
statute. 3 Edic. 17/. c. 6.1—The defendant 
company work the railways owned by the 
Government and other public utilities pur
suant to a legislative contract made in 1888: 
the Government defining the conditions under 
which the various services are to be per
formed. The company established an express 
company as one branch of their business. 
The Government passed an Act. 5 Edw. VII. 
c..6, annually taxing the express company 
$2,000. The company claimed exemption 
from taxation on the ground that by the con
tract a part of the payment and consideration 
for which the contractor (Sir It. G. Reid) 
entered into it, was the right to establish a 
parcel or package express, and !«• have the 
profit free from any tax: — field, that the de
fendants carried on the business of an express 
company within the meaning of the statute 
ami must pay the tax levied. Judgment of 
the Supreme Court of Newfoundland, af
firmed. Rex V. Reid-Sewfoundland Co., C. 
R.. [19081 A. C. 251.

Express company - - Liability to “ busi
ness assessment’—Land " occupied or used 
and mainly for the purpose of its business "
4 Edw. VU. r. 23. s. 10 (0.)1—The plain
tiffs. an express company, agreed with a navi
gation company, which carried passengers, 
mails, and all kinds of freight, and had 
wharf accommodation in the defendant muni
cipality, that the agent of the navigation com
pany should act as agent of the plaintiffs «lur
ing the season of navigation. The plaintiffs 
paid part of the salary of the agent ami his 
clerk, and used the wharf premises, which 
were assessed to the navigation company :— 
Held, that the land was not used by the ex
press compauy “ mainly for the purpose of 
their business,” ami that they were not 
liable to be assessed for a "business assess
ment" under the provisions of 4 Edw. VII. 
c. 23, s. 10 (0.1 : Held, also, that the ques
tion whether the amount of the assessment 
was excessive could not l»e raised in this ac
tion. but was for the Court of Revision. Do
minion Express Co. v. Town of Siagara, 10 
O. W. R. 513, 15 O. L. R. 78.

Express company - Liability of “ busi
ness assessment i Edw. VII. c. 23, s. 10— 
Juduature Aet (O.). «. «I (£).] —Action to 
declare a business assessment against plain
tiffs illegal and void. H., a druggist, acted 
as telephone ugeut and also as agent for 
plaintiffs . — Held, that the land occupied by 
the druggist is not “ occupied or used mainly 
for the purpose of its business." Declaration 
as claimed. Dominion Ex. Co. v. Alliston 
(1909), 14 O. W. R. 190.

Express company Provincial tax — 
Municipal business tax—Illegal assessment— 
Corporations Taxation Act — Assessment 
Act.]—Section 3 of the Corporations Taxa

tion Act provides that every express company 
doing an express business shall pay a tax to 
the province; and s. 18 provides that, where 
a company pay the tax. no similar tax shall 
be imposed or collected by any municipality 
in the province :—Held, that a business tax 
imposed by a city corporation in respect of 
the premises occupied by an express company 
in the city, under the Assessment Act. 63 & 
64 Viet. c. 35. s. 2, was a “similar tax " to 
that imposed by the province, which had been 
paid by 11.....xpreaa company; and was, there
fore, illegal and void Th< Assessn t Acl 
and the Corporations Taxation Act having 
been assented to on the same day, it was in
tend.A that a. 18 of the later Act should 
govern and exclude the tax imposable under 
the earlier. Dominion Express Co. v. Bran
don (1910). 15 W. L. R. 26.

Homestead — Crown.] — The plaintiff’s 
husband, in 1892, became the holder of a 
homestead claim, part of the Dominion rail
way belt, and iti October. 1897, a Crown 
grant was issued to the plaintiff at the in
stance of her husband and herself. The 
defendants sought to assess the land for taxes 
from 1882 to 1897:—Held, that where the 
fee -'till remains In the Crown, the interest
of the holder of a homestead claim is not sub
ject to taxation by a municipality, although 
the bolder personally is. King v. Rani ipal- 
ity of Matsqui. 22 Occ. N. 42. S B. C. R. 289.

Hotel license.]—Montreal has the right 
to he collocated by privilege upon the amount 
realized from the sale of a hotel license for 
the amount due for taxes by the insolvent 
hotel-keeper. Mitchell, In re. CKnrtrand v. 
Montreal, 11 Que. I*. R. 53:—ID Id (revers
ing above judgment), the privilege granted by 
the civil Code ami the particular provisions 
contained in its charter, do not give to the 
city of Montreal, for the payment of taxes 
due it, any right upon the incorporeal rights 
or interests of its debtor.—The city of Mon
treal is therefore beyond its rights in being 
collocated by privilege for the amount of taxes 
due by hotel-keeper who has become insolvent 
upon the prie.- realized from the sale of a 
retail liquor license. In re Mitchell, Chart- 
rand v. Montreal (1909), 11 Que. P. R. 151, 
38 Que. S. C. 11.

Income assessment — Banks Deduction 
for outgoings —Method of computing British 
Columbia Assessment Ac#.]- By the Assess
ment Act, It. C., 1905, c. 2, it is provided that 
banks shall be taxed upon their actual gross 
income derived from business transactod with 
the province, subject to certain deductions 
which are set out in form 1 of the Act. Form 
1 provides, inter alia, a deduction on account 
of outgoings or necessary expenses incurred 
and actually paid by the bank in the produc
tion of income. The Rank of Hamilton, oper
ating two branches in British Columbia, were 
allowed as a deduction of four per cent, on 
the average of the weekly sums which in the 
books of the head office were debited to these 
branches. In ascertaining the profits made 
by the different branches, the practice of the 
head office was to charge against each branch 
this four per cent. The evidence did rot 
shew whether this sum (debited weekly 
against the branches in the books of the head 
office) in fact corresponded with the amount 
of money employed by the bank in their 
banking business in British Columbia in ob-



243 ASSESSMENT AND TAXES. 244
taining income. The charge of four per cent. 
«M made up of two items: three per cent, 
was charged an representing the interest paid 
to depositors in Ontario on moneys borrowed 
from them by the bank, and one t>er cent, was 
a charge representing the general expenses of 
the bank in connection with deposit accounts, 
including, ns appeared from the affidavit of 
the general manager, a certain allowance 
made for the loss arising from the fact that a 
considerable sum of money on which interest
was paid by the bank remained unproductive. 
The principal question argued on the appeal 
was whether these deductions should have 
been allowed by the Court "f Revision: 
Held, that, had there been proper evidence 
before the Court of Revision that the moneys 
debited by head otlice to the British Columbia 
agencies were moneys on which the head 
offk e paid di poeitors In < hitarlo three per 
cent., and that these moneys had actually 
been employed in the British Columbia busi
ness, then the three per cent, should have 
been deducted from the gross Income as an 
outgoing in the production of income, but that 
there was not sufficient evidence of these 
facts before the Court of Revision to warrant 
the allowance of this deduction:—Held, also, 
that the deduction of one per cent, was rightly 
not allowed by the Court of Revision, as it 
included elements which did not properly 
enter Into the computation of the statutory 
deductions. In re Hank of Hamilton. 12 B. 
C. R. 207.

Income of foreign company—Commer-
cial corporation Provincial Treasurer 
Statement.]—The defendant company manu
factured cotton thread in England, but sold 
it* products in Canada, including the province 
of Quebec. It., a manufacturers* agent, carry 
ing on business at Montreal, represented this 
company. He had an office at Montreal, with 
the name of this company and others uj$on 
the door. The name of this company also 
figured in advertisements published by R. 
The company sent goods to Montreal which 
It. sold for them on commission. The office 
expenses were paid by It. and also the ex- 
lenses relating to the trade in the company's 
goods, including insurance and advertising, 
but the sales were for the benefit of the com
pany :—Held, that the company came within 
the statute imposing taxes on commercial cor
porations (59 V. c. 15. Q. ». and in particular 
were subject to the penalty imposed for de
fault in transmitting to the Provincial Trea
surer the statement required by this statute 
Lambe v. Deirhurst Son (/,/d. t. Q. R. 16 8. 
C. 328.

Income of foreign insurance com
pany — Investment».]—An insurance com- 
pany, having i's head oflee in Scotland, had 
ceased to do any new business in Canada, but 
invested some of its money there, and had an 
agent in Toronto who collected premiums on 
the old business and adjusted losses, and also 
employed a solicitor in Toronto and main
tained an advisory board to look after in
vestments, none, however, being made without 
reference to the home board. Payments of 
interest on some investments were made to 
the solicitor and by him deposited to the 
credit of the company in a Toronto bank, and 
other payments were remitted by the borrow
ers by draft direct to the company -.—Held. 
that the money paid into the bank was in the

IKissession of an agent for the owner, a per
son non-resident within the province, within 
the meaning of a. 11 of the Assessment Act, 
and was personal property of an incorporated 
company, within s. .'{9, ami was therefore 
assessable, Toronto being “ the usual place 
of business" of the company, within s. 40. 
City of Kingston v, Canada Life Assurance 
Co., 19 O. It. 45.'$, distinguished. 1‘hanix In
surance Co. v. City of Kingston, 7 O. R. 343, 
and He North of Scotland Mortgage Co., 31 
C. P. 552, followed. But the interest remit
ted direct to Scotland was not assessable as 
income or personal property. In re Edin
burgh Life Ins. Co., 21 Occ. N. 38.

Income of foreigner— Domicil—Change 
of—/ntention.] — By the St. John City As
sessment Act, 59 V. c. til, s. 2. " for the pur
poses of assessment any person having hie 
home or domicil, or carrying on business, or 
having any office or place of business, or any 
occupation, employment, or profession, within 
the city of St. John, shall be deemed 
an inhabitant and resident of the said city.”— 
J. carried on business in St. John as a brewer, 
up to 1893, when In* sold the brewery to three 
of his eons, and conveyed his home and furni
ture to his adult children, in trust for them 
all. He then went to New York, when he car
ried on the business of buying and selling 
stocks and ot’ er securities, having offices for 
•uch business and living at a hotel, paying for 
a room in the latter only when occupied. 
During the next four year, he spent about 
four months in each at St. John, visiting his 
children and taking recreation. He had no 
business interests there, but attended meetings 
of the directors of the Bank of New Bruns
wick during his yearly visits, lie was never 
personally taxed in New York, and took no 
part in municipal matters there. Being assessed 
in 1897 on personal property in St. John, lie 
appealed against the assessment unsuccess
fully, and then applied for a writ of certio
rari. with a view to having it quashed : — 
Held, that, as there had In-en a long continued 
actual residence by J. in New York, and as on 
his appeal against the assessment he had 
avowed his bona fide intention of making it 
his home permanently, or at least for an Inde
finite time, and his determination not to re
turn to St. John to reside, he had acquired a 
new home or domicil, and that in St. John had 
been adandoned, within the meaning of the 
Act. Jones v. City of St. John, 20 Occ. N. 
112, 30 8. C. R. 122.

^Income of Government officials. | —-
The income which a person receives us an 
employé of the Government of the North- 
West Territories is taxable, by virtue of the 
Municipal Ordinance, notwithstanding that 
the General Revenue Fund of the Territor
ies, from which income is paid, is formed in 
part of a grant from the Dominion Govern
ment made “ for schools, official assistance, 
printing, etc." Hobson v. 7'oirn of Hegina. 
4 Terr. L. R. 80.

Income of locomotive engineers ]—
The earnings of railway locomotive engineers 
who receive pay according to the number of 
miles they run their locomotives, are not 
" income ” within the meaning of that term 

In the Assessment Act prior to the 
Amendment of 1901. and are therefore not 
liable to taxation. Decision in 9 B. C. R. 
60 reversed. In re Assessment Art, 9 R. C. R.
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20». P. C. held, that, on the true construction 
of the British Columbia Assessment Act (R. 
8. c. 17» |, the word “ incomey includes all 
gains and profits derived from personal ex
ertions, whether such gains and profits are 
find or fluctuating, certain or precarious, 
whatever may he the principle or basis of 
calculation. Judgment in In re Aaaeaament 
Art, !» B. C. It. LOO, reversed. Attorney 
(leneral of Britinh Columbia v. Oatrum, 
[1901] A. C. 144.

Income tax -Mining company—“ Income 
derived from the mine."]—The Assessment 
Act. 4 Edw. VII. c. 23. m. 30. s.-s. 3 (O '.
provides : "In estimating the value of min
eral lands, such lands and the buildings 
thereon shall he valued and estimated at the 
value <>f other lands in the neighbourhood 
for agricultural purposes, but the Income de
rived from any mine or mineral work shall 
he subject to taxation in the same manner as 
other incomes under this Act —Held, that 
the net receipts for the year’s work of a 
mine, left after deducting working expenses, 
etc., is " the income ” derived from the mine, 
within the meaning of the above section, at 
any rate where, ns in this case, dividends 
have been declared based upon the net re
ceipts as ascertained. In re Coniagaa Minea 
Co. and Town of Cohalt, 15 O. L. R. 38ft, 
II. o W B 1607

Income tax —Real entair. tar — .1 a*r*a- 
ment not leinahle on both real rotate and 
it* profita—Profita of huaineaa—" Hack aur- 
reeding year,” meaning of.]—The I*. E. Is
land Statute 43rd \'.. c. 15, authorised an 
assessment for civil purposes on real pro
perty, income and polls. The Act provided 
for an assessment, confined to real estate, 
for a half year in 1880. and then went on to 
say. Mand .-ill further assessments for the 
year 1881 and subsequent years, upon cither 
real property,* incomes or polls, shall bv due 
and payable within ninety days next follow
ing the 4th Wednesday in January in each 
and every succeeding year.” An assessment 
was levied for 1881. and defendant being as
sessed raised the questions : (It Whether the 
tax could he levied and made payable in 
1881. (2) Whether the Act authorized the
assessing and levying the income tax during 
the currency of 1881. (3i That the as
sessment was not to be paid yearly in each 
year, hut that 1881 was to be an exception. 
(4) If the income tax was assessable on all 
income whether derived from within or with
out the city, (5) Was the income tax assess
able on the profits of business, (Ol Was the 
tax imposed on real estate and also on the 
income derived therefrom -. — Held ( Palmer. 
C.J., Hensley, J„ concurring). that the stat
ute authorized taxes to lie levied for 1881. 
and also authorized the assessing and levy
ing of an income tax during the currency of 
that year.—That the income tax was assess
able on the net Income of residents and the 
profits of business, and in the case of per
sons not engaged in business, on their in
come derived from within, but not upon that 
from without the city limits. That the 
tax was not n double one and was not, there
fore. imposed both on real estate and on 
!»'<■ profita therefrom. Charlottetoacn \ 
Heartz (18821. 2 P. E. I. R 444.

Interest of lessee from Crown—Local 
improvementa—Sidewalk.]—Under an agree

ment of the 20th March, 1880. entered into 
by the Crown, as representing the University 
of Toronto, and the city of Toronto, confirmed 
by 32 V. o. r>3 (O.i. College street in the 
city of Toronto has become so far a public 
highway of the city ns to make the interest 
of a lesse,• from the Crown of land fronting 
on that street liable to assessment for the 
due proportion of the cost of the construction, 
ns a local improvement, of a sidewalk in 
front of the leased land, even though the lease 
has been made before the agreement. ^/« re 
Leach and City of Toronto, 22 Ocr. N. 400. 
4 O. L. R. 014. 1 O. W. R. 001.

Irregularity in assessment Recovi ry 
of tnxca paid ]—Where an assessment levied 
in the ordinary manner has been acquiesced 
in by the person assessed, and paid without 
protest, and without any complaint_ being 
laid before the assessors, or the institution 
of any appeal provided by law from their 
decision, an action will not lie for the recov
ery of the amount, ns a void assessment ille
gally exacted, on the ground that there was 
an irregularity in the method of fixing the 
valuation. Bogie v. City of Montreal, Q. It. 
10 S. C. 503.

Land and Improvements belonging 
to Dominion Government — Aaaraament
of occupier of — Dracription— Municipal 
Clautea Act—Court of Rei'iaion—Appeal - 
Action.]—The defendant was the occupier of 
one of several stores on the ground floor of a 
building belonging to the Dominion Govern
ment. and was assessed under s. 108, s.-s. 4 
(,i i. of the Municipal Clauses Act for taxes 
iu respect of land and improvements. The 
assessment roll described the property as 
" parts of lots 1, RO". and 1. *K!7. block 1 : 
measurement 23 x OR: Government street; 
land. <12.050: improvements. *'.>20, total. 
<13.*TO Held, that tlm defendant was an
occupant of part of the improvement* only, 
and not of the land. 2. The ns-cssm. nf was 
invalid because the lands and improvements 
were insufficiently described. 3. The Act 
provides no procedure for such an assessment. 
4, Where an assessment is illegal, the person 
assessed is not bound to appeal to the 
Court of Revision hut may successfully raise 
the question of his liability in an action 
recover taxes. Victoria v. Bo we a (1JO-'. 
22 C. L. T. 218; 8 B. C. R. 303.

Land and plnnt of companies ? Fdw
VII. c. .1/. ». / iOA—Application to <nl 
com pony.]—The provisions of s. 18 of the 
Assessment Act. ns amended by 2 Edw VII. 
c. 31. s. 1. relating to the assessment of 
the land and other property to be regarded 
as land, of certain companies, apply only to 
companies of the specific description therein 
mentioned, and therefore do not apply to such 
a eompnnv as the Canadian Oil Fields. Lim
ited. carrying <>n the business of procuring 
and transmitting crude petroleum. In re 
Canadian Oil Field*. Limited and Toacnahip 
of Fnniakillrn. 24 Ore. N. 82. 7 O. L. R V>1. 
3 O W R. 253.

Mercantile company City of Halifax 
charter— 'Taxation of rnmvaniea — Fiuadem 
nenrria — Fxerption.} — Tile Halifax City 
Charter. Acts of 1891. c. 58. s. 313. as 
amended by the Acts of 1897. c. 41. provides 
that “ every insurance company or associa
tion. accident and guarantee company, es-
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ta Wished in the rity. or having any branch 
office, agent, or agency then-in. shall pay the 
license fee thereinafter mentioned, viz. (stat
ing the amounts). It then proceeds : “ Every 
other company, corporation, association, or 
agency doing business in the city . .
(banks, etc., excepted) shall pay an annual 
license fee of $100." The city assessed a 
number of carriages which had Iteeu for
warded by the defendant company to >!., n 
city dealer, for sale on commission, ami also 
imposed a license fee of $100 on the defend
ants ns a company "doing business in the 
city" within the words of the section quoted:

— Held. that the words of the section con
stituted a class, ami that the defendants were 
not a company ejuadrm yin trié with the class 
so constituted.—Semble, that the exception 
in favour of banks and other Institutions, not 
similar in nature to those previously men
tioned. was made eg abundanti rautela, and 
that the institutions referred to would not 
have been included within the terms of the 
enactment, even if there had been no such 
express exception, City of Halifax v. M<- 
I/iuqhlin ( arriage Co.. 1 K. L. R. 38, 39 X. 
8. R. 403.

Mining company Income tax—Surplus
from years operations after paying expenses 
—Distribution in dividends—-Income de
rived from the mine"—Assessment Act, s. 
30 (3). Hv ('onto gat Minta Co. and Toirn 
of Cobalt, 10 O. W It. 10(17.

Mining lands — Value at agricultural 
land»—Huildinga—Plant- Wrongful aaaeat- 
ment—llh gality—./uriadùtion—Provitinna of 
Assessment Act.] — Mining lands were as
sessed at their value as agricultural lands 
under s.-s. 3 of s. 30 of the Assessment Act 
of 11*M. The assessor also assessed the build
ings and mining plant as such, and adding 
the two latter together entered them on the 
roll as the assessed value of the buildings 
Held, that that method was an attempt to 
evade the fair meaning of the An. and that 
the assessment of the exempted property, the 
plant, was illegal. It was not for the as
sessor in the exercise of his judgment to as
sess the exempted property for taxation at 
any amount ; and the illegality being estab
lished the Court had jurisdiction to deal with 
the matter outside of the machinery pro
vided by the Assessment Act for dealing with 
such a complaint. Judgment of Royd, ('., 
8 0. W. It. 480, reversed. Canadian oil 
Fitldt Co. V. Village of Oil Spring», 9 O. W 
R. 118. 13 O. L. R. 40T».

Mistakes In copying, omissions or 
defects in form — D» aignation of an im
movable in ai ht-dulc of landa affected ( t',2 
Vit t. r. .58. $. .].*0\ under a numfccr not ite 
own, attributing the property to a irroap 
owner—l.apar of three peers.]—-The designa
tion of an immovable ns part of lot number 
1(11. instead of number 174, and attributing 
the ownership of the lot to the gas company 
of Montreal instead of the Canadian pacific 
Railway Companv, in a schedule prepared by 
virtue of statute (t$2 Viet. c. 38, s. 430 Que.), 
are not mistakes in copying, omissions or de
fects in form which a Superior Court or one 
of its Judges may at his discretion permit 
the rectification of in the terms of s. 437 of 
the same statute. Especially as more than 
three years have passed since the de|M>*it and 
putting in force of the schedule and the con

ditions under which the real owner would be 
railed upon to contest It, might no longer 
he those under which In- would have done 
so when it was made. Montreal v. C. P. II. 
Que. R. 18 K. R. 2IM.

Ownership of property at time assess
ment made.]—Assessment confirmed, as the 
appellant company owned the property at 
the time the assessment roll was completed. 
Re Itell Telephone and Indian Head. 11 \V
L B. MS

Personal property—( ’hoses in action— 
Property not already assessed—Court of revi
sion. ite Xaamith and City of Toronto. 1 
O. W. R. 238

Personal property of bank " Dili
gent inquiry "—Statute—Imperative or direc
tory—.Votea and chequt a on other banka. | 
The failure of an aaeeeeer to make " dill 
gent inquiry," is not fatal to the validity of 
the assessment ; the provision in the Muni
cipal Ordinance in that respect being merely 
directory. Commercial paper (such ns notes 
and cheques on other banks) held by a branch 
of a chartered bank are "personal property,'’ 
ami a branch bank holding such paper is 
liable to assessment in respect thereof. I nion 
Hank of Canada v. Town of Marlcod, 22 Occ. 
N. 310. 4 Terr. I,. R. 407.

Property purchased by railway com
pany for right of way. but not need as 
such—Assessment ns of lands of private 
owners. Re City of Edmonton and Canadian 
Pacific R. IV. Co. (Alta.), (1 W. L. R. 78(1.

Provincial assessment of bank De
duction for loaaea written off—** Travaac- 
lion"—Period of credit—Appeal bv Hank of 
Montreal from an aeaeaament bu the Pro
vincial Government of Hritiah Columbia.] 
The statute in form No. 1 provides that de
ductions may be made by losses written off 
within six months from the time they were 
ascertained and not covering transactions 
antedating that date not more than eighteen 
months. Appellants, the Rank of Montreal, 
held to be entitled to deduct a loss admit
tedly written off within the year In which 
the assessment was made. Ite Hank of Mont
real Aaaeatmenl, 11 W. L. R. 214.

Railway -.4aaeaament on huildinga—Rail
way \ **• Himcnt Ordinance—" I,anda "—Valu
ation—Preaumption—Onus.]—Held, that the 
buildings of a railway company are assess
able under s. 3 of the Ordinance respecting 
tbc Assessment of Railways, the word 
"lands” therein being properly interpreted 
ns including the buildings.- Held. also, that 
the assessment must prima faiâe be taken as 
being correct in amount. Canadian Pw-ific 
It. H". Co. v. Maeleod Selioot Diatrict, 3 
Terr. Ii. R. 187, followed. Canadian Xor- 
them R. IV. Co. v. Omemee School Diatrict, 
4 W. L. R. 347, (1 Terr. L. R. 281.

Railways Hutinraa of—Municipal by- 
lawa—Conatruction of atatitle — Voluntary 
payment—Rrent'rry bark.] The statute 29 
V. c. 37, consolidating and amending the 
Acts and Ordinances Incorporating the city 
of Quebec, by s.-s. 4 of s. 21 authorizes 
the making of h.v-laws to Impose taxes on 
persons exercising certain (fellings, "and 
generally ou all trades, manufactories, occu-
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patione, business, arts, professions, or means 
of profit, livelihood or gain. whether herein
before enumerated or not, which now or may 
hereafter be carried on, exercised, or in oper
ation In ill" ci tj ; and all persons by whom 
the same are or may lie carried on, exercised, 
or put in operation therein, either on their 
own account or as aeents for others : and on 
the premises wherein or whereon the same 
are or may be carried on, exercised or put in 
operation/' Held, that the general words 
of the statute are sufficiently comprehensive 
to authorize the imposition of a business lax 
upon railway companies; and, further, that 
the power thus conferred might be validly 
exercised by the passing of a by-law to im
pose the lax in the same general terms ns 
those expressed in the statute. Held, tier 
Strong, CJ.. that where taxes have been 
paid to a municipal corporation voluntarily 
and with knowledge of the slate of the law 
and thi circumstances under which th" tax 
was Imposed, no action can lie to recover 
the money so paid from the municipality.— 
Judgment in Q. R. K Q. B. 246. affirmed. 
Canadian Pacifie R. IV. Co. v. City of Que
bec, Grand Trunk It. IF. Co. V. City of Que- 
ber. fin S. C. It. 7.1.

Railway buildings — Construction of 
Assessment Ordinance — “Lands"—Valua
tion of buildings—Appeal—Costs, lfe Can. 
Nor. Rw. Co. <f Omnnrr School District
(X. W. T. 19001, 4 W. L. It. 547.

Railway works — Agreemen. between 
railway company and municipal corporation 
—Powers of corporation—Exemption for 15 
years—57 V. *c. «2—“ Industrial enterprise." 
Canadian Pacific U. IV. Co. v. Town of 
Carlcton Place, 32 O. W. It. 567.

Right to assess Salary of civil sen'ant
— Power* of provincial legislature.] — The 
salary of a civil servant of the Dominion 
Government, resident in the city of St. John, 
is liable to taxation in the city for munici
pal purposes, the provincial legislature hav
ing the specific power of legislation on the 
subject.—Webb v. Outrim. |1!M)7| A. C. 81. 
applied and followed. Ex p. Owen, 20 N. 
B. R. 487, Icfcmd* v. Town of Moncton, 24 
N. It. It. l<t:t; Coates v. Town of Moncton. 
25 N It. It 005, overruled. Rex V. ( it y of 
St. John. /> p. Aftèoff. 38 N. It. It. 421. 4 
E. !.. R. 408.

Right to assess property of street 
railway company—Contract icith munici
pality— Designation of properties—Sufficiency
- Prescription of taxes — ffcnunctafton.]— 
1. A municipal corporation which, by virtue 
of a special statute, grants to a tramway com
pany. in consideration of the annual payment 
of a percentage of the profits, the privilege 
of laying tracks and erecting poles and other 
necessary constructions in the streets or else
where iii the municipality, is not thereby de
prived of the right to tax these constructions, 
etc., by virtue of the general powers which it 
holds under its charter.—2. The designation, 
on the valuation and collection rolls, of these 
properties as follows : “ William St., St. 
Ann’s ward, part of 1206. and motive power 
on subdivisions 1-8. 1218, pt. 1209. land 
*34.000 buildings $60 01111. 1-8 1218. build
ings $220.000:" is sufficient according to the 
terms of 02 V. c. 79. s. 375.-3. A written 
renunciation by a ratepayer of the prescrip

tion of bis taxes is valid and hinders it from 
running. City of Montreal v. La Compagnie 
d-s Churn I r bain s de Montreal, Q. R. 35 8. 
C. 321.

Street railway—Assessment of “immov
able property " under Montreal city charter 
—Poles, wires, and rails—“ Motive power.” 
City of Montreal v. Montreal Street /fir. 
Co., 3 K. L. It 140

Telephone poles and wires Ifral es
tate—Principle of valuation.] — The poles, 
wires, etc., of a telephone company are im
movable property by nature, and as such arc 
taxable property within the meaning of Art. 
709, M. C in ili" valuation of real pro
perty for the purpose <if municipal assess
ment thereof, the c ardinal principle to he ob
served is that of etiuality with valuation of 
other real estate, and to value any real estate 
at such appraisement as it would bring when 
taken down and removed, and therefore in 
the form of movables, is not valuing it ns 
"real estate." Hell Telephone Co. v. Town
ship of Ascot, Q. It. 16 8. C. 436.

Toll bridge over navigable waters—
—Liability to assessment—Real property — 
Easement—Assessment Act - - Exemptions— 
Interest of Crown—H rid ye forming part of
toll road Public road or nag.1 A t«>11 
bridge across the waters of the Ray of Quinté, 
and its approaches, erected by » company in
corporated by 50 & 51 V. c. 97 (IM. and 
acquired by the plaintiffs, who were incor
porated by 62 & 63 V. c. 95 (I).>, was held 
to b" liable to assessment, ns regards the 
part situate in the township of Ameliasburg, 
as real property, within th" meaning "f the 
Ontario Assessment Act, ! Edw. VII 23. 
—The effect of the two Dominion statutes re
ferred to is to confer a perpetual right in 
the nature of an casement to construct and 
maintain the bridge across the navigable 
waters of the Bay of Quinté: the words 
"real property,” in s. 2 (7) of the Assess- 
ment Act, by virtue of - (8) of the Muni
cipal Act, 1903. include an easement : and 
the bridge comes within none of ' * exemp
tions mentioned in the Assessment et. The 
interest of the Crown in any property is ex- 
empt, but that leaves the Interest "f any 
person else not holding for the Crown, or in 
trust for th»- Crown, liable under the gen
eral words of the statute; and the plaintiffs 
were not agents or trustees for the Crown. 
Section 37 of the Act applies only to a bridge 
forming part of a toll mad. ami not to this
bridge; not Is tiii< bridge a public road or 
way. within the meaning of s. 5 (51 <>f the 
Assessment Act. Niagara Palls Suspension 
liridge Co. V. Gardner, 29 V. C. It. 94; In 
re (jucrnstnn Heights Bridge A*si ssment. 1 
O. L R. 114» and International Bridge Co. 
v. Village of Bridgeburg, 12 O. L. It. 314. 
followed. Belleville and Prince Edward 
Bridge Co. v Township of Ameliosbura. 10 
O. W. R. 571, 988. 1080, 15 O. L. R. 174.

What rolls should shew -Exemption.] 
—The assessment roll for the town, follow
ing defendant’s name, and under the bend
ing “ whole taxable property." contained the 
entry "$400."—Held, that it was not neces
sary to shew in the assessment roll that the 
property mentioned was defendant’s taxable 
property over and above the exemption. 
Town of Westville v. Munro. 32 N. S. R. 
511.
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ii. Appeals against Assessments.

Against whole assessment—.Votice.)— 
TIih provisions of the Municipal Ordinance 
respecting appeals against the assessment of 
third parties do not authorize a ratepayer 
to appeal generally against the assessment 
of every person oil the assessment roll, with
out designating the names of all the rate
payers in a written request to the secretary- 
treasurer to notify them of the appeal. He 
llnminek (/*.) and Town of Kdmonton, 5 
Terr. L. It. 459.

Assessment Act, s. 77 Case stated for
opinion of Court -•Jurisdiction—“ Oi«#fioM 
of general application " /lepartmental
store. |—It is not a question of general ap
plication under s, 77 ( 1 t of the Assessment 
Act, l Bdw. N il c 23 (O.), wheth»r
stated person is carrying on the lmsiness of 
a departmental store or retail merchant deal
ing in more than live branches of retail 
trade or business in the same premises, or 
in separate departments of premises under 
one roof, or in connected premises, within 
the meaning of clause (e) of s. 10, s.-s. 1, 
of the Act. The principle of Re Norfolk 
Voters' l ists. 15 (). !.. It. 108. 10 O. W. It. 
743, applied. Per Meredith. J.A.. the words 
"upon an appeal of a person, partnership, 
or corporation assessed." in s. 77 (1* of the 
Act, refer to the appeal to the County Court 
Judge, and are not referable to the earlier 
appeal to the Court of Revision. Re Knot 

■ 8, Il I é Co \ see stmt nt, V2 < » \\ i: 199, 
17 O. L. R. 175.

Assessment Act, s. 10 (1) (•)—De
partmental store (Question of fart—Decision 
of Ontario Raihrag and Municipal Hoard. 1 
—The Ontario Railway and Municipal 
Hoard cancelled the business assessment of 
the respondents in respect of a retail busi
ness. The city of Toronto claimed the busi
ness was that of a departmental store. On 
appeal the Court of Appeal held the ques
tion is one of fact, therefore the Court has 
no jurisdiction to entertain an appeal. Re 
Knot Assessment, 13 O. W. It. 823, 18 O. 
i i;

Illegal assessment.)—Where an assess 
nient is illegal, the person assessed is not 
bound to appeal to the Court of Revision, 
but may successfully raise the question of 
his liability in an action to recover taxes. 
City of Pirton'u v. Iloircs, 22 Occ. N. 218, 
8 B. C. It. 303.

Onns.|—In assessment appeals the onus 
is upon the appellants who assert that their 
property is assessed at too high a figure, to 
prove it affirmatively. Re McDougall and 
Totcn of Kdmonton, Re Camithcrs and 
Town of Kdmonton, 5 Terr. L R. 465.

Reduction of assessment — Appeal— 
Resolution of rown»i7.1—Every landowner, 
being a municipal elector, may appeal from 
the decision "f the municipal council re
ducing the amount of the assessment of lands 
in the municipality, and that even when he 
has no right to the land in question and 
was not present at the meeting of the coun
cil at which the assessment of these lands 
was reduced. The resolution of a municipal 
council, adopted in the month of September, 
declaring that at the time of the annual

revision of the assessment roll, in the month 
of July previous, the council had by mistake 
reduced the assessment of a parcel of land, 
and fixing the amount at which that parcel 
should have been valued, is illegal. Hastien 
v. Karish of Kt. Virnrnt dc Raul. Q. R. 16 
8. C. 561.

Value of lands and buildings -
Burden •>/ proof.] Under ordinary dreum 
stances, it is incumbent upon an appellant 
who complains that he is assessed too high 
to shew that the property is not worth the 
amount for which he is assessed, but where, 
although Ibis is not shewn, it appears that, 
under the general scheme of assessment, 
lands of a particular description are assessed 
generally at a certain fixed sum per acre, 
and that the appellant's lands of that descrip
tion. which are of no greater value either 
by reason of their situation or otherwise, 
are assessed at a larger amount, the assess
ment should be reduced to accord with the 
general scheme of assessment. A school dis
trict assessor assessed certain of the appel
lants’ lands at $800, and the dwelling houses 
thereon at $2,000 :—Held, that the assess
ment should stand, although the more cor
rect course would have been to assess the 
whole as "land” and place a single value 
upon both soil and buildings as "land.” In 
re Canadian Pacific Rw. Co. .and MacLeod
Publie School District, 5 Terr. L. it. 187.

iii. Actions to set aside Assessments.

Charter of a municipal corporation
provided that it-- collection n-iis f..r taxes 
must be contested within a fixed delay. A 
ratepayer, who has a special right, under a 
contract, to refuse payment of the tax, is 
not bound to act thereon within the delay so 
fixed. He may stand by until called upon 
to pay. and then set up bis right, though the 
time in which contest the roll has < x 
pi red. Joyce v. Outremont (1000). (}. R. 18 
K. R 447.

Contestation — Prescription — Inter
ruption —Injunction.]—The contestation of a 
special assessment roll by a person named 
therein has not the effect of Interrupting pre
scription as regards other persons subject to 
Sinli assessment. 2. Even where the party 
contesting obtains a temporary order enjoin
ing the city against making any collection 
undt r the roll attacked, prescription i- not 
interrupted as regards other persons named 
in the assessment roll, where the making of 
such order is not objected to by the city, 
and where no steps are subsequently taken 
by the city to obtain Its rescission. City of 
Montreal v. Land and Loan Co.. Q. R. 23 
8. C. 461.

Non-resident ratepayer — Failure to 
give no >e—Assessment Art, R. ,S\ N. N. c. 
7.5 — Assessment invalid — Certiorari — 
Costs.] The Assessment Act, R. S. N. R. 
c. 73, *. lrt, provides that the assessors, on 
the completion of the assessment roll, shall 
give notice to the parties assessed, by "lb) 
serving each person . not residing
. . . within the district . . . with a 
notice in writing shewing the respective 
amounts at which his real and personal 
property has been assessed upon such roll." 
Rub-section (2) provides that "no such 
assessment shall be rendered invalid by fail-
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ure to serve such notice." The assessment 
of property of G. was increased from $1,200 
to $8,800, and the assessors, expressly rely
ing upon the provisions in s. 1(1. s.-s. (2). 
of the Act, omitted to give (}. notice of any 
kind, thus depriving him of the right of ap
peal. The assessment was brought up by 
certiorari :—Held, that certiorari would lie. 
2. That the words of s.-s. (2> did not take 
away the right of the party a ssed to 
notice, and that, in the absence of such 
notice, the assessment was invalid and must 
be set aside with costs. Per Drysdnle, J., 
that the costs taxed should not include affi
davits read on the question of value, such 
question not being open to review on this 
application. In re Gillies Assessment, 42 
N. 8. R. 44.

QnashlnK roll — Appeal.!—One may pro
ceed bv petition, by virtue of Art. 100. (', M., 
to demand the quashing of an assessment 

•roll for illegalities making it void. However, 
where the complaint is only of the assess
ment of a pnrt of the properties on the roll, 
the quashing of the whole roll cannot be 
asked: In such a case review by way of 
appeal under Art. 1001 is the remedy. 
Stnecal v. Parish of I/lie Bizard, Q. R. 17

Recourse of ratepayers complaining of 
their individual valuations, is by petition to 
the Circuit Court under provisions of 1 Edw. 
VII. c. 2(1. anil not by petition under the 
Town Incorporation Act, as taken in present 
case. Pcroival v. Montreal West, 10 R. de 
J 8.

Valuation roll Illegality — Quashing
/uri*dv‘tinn of Judge \amr* improperly 

inserted Notice — Overvaluation.] — By 
virtue of s. 4370. R. S. O.. a Judge in 
Chambers has jurisdiction on petition to 
quash a valuation roll for Illegality. 2. The 
facts that the names of persons who are not 
owners are inscribed upon a roll as such, or 
that the properties are valued above or below 
their real value, constitutes an illegality. 3. 
In such case notice should be given to the 
persons whose names it is sought to strike 
off. Truehon v. 7’otrn of Chicoutimi, Q. R. 
25 8 C. 55.

Valuation roll— Petition to set aside— 
Parties—interest.]—Valuators must proceed 
strictly according to law, and it cannot be 
said, in answer to a petition to set aside a 
valuation roll, that they have acted in the 
exercise of their discretion or according to an 
established practice. 2. It cannot be alleged 
that the party who contests a valuation roll 
is acting in the interest of other persons, 
unless it is also alleged that the petitioner 
himself is without any interest whatever. 
Leiteh v. Toirn of Westmount, 5 Q. P. R. 225.

2. Ciiaboeh on Land.

City of Halifax charter—Sole of land 
after assessment -Vendor's personal liability
m feces. 1 Under the provisions of the 
Halifax city charter, a. 303. the annual 
assessment is to be rated on the owners of 
real and personal property by an equal dollar 
rate upon the value of real and personal 
property within the city. By s. 302, the

annual assessment is to be prepared and de
livered to the city collector not later than 
the 15th March in each year. The defend
ant was the owner of a lot of laud which 
was assessed for the purpose of rates anil
taxes ! ir the year 1908 1904, t nd on the 
15th March the l>ook of general assessment 
was delivered to the collector of rates and 
taxes in the form prescribed by law. Several 
weeks later the defendant conveyed the lot 
of land so assessed to a purchaser, who 
went into possession:—Held, that, in addi
tion to the lien on property for taxes, there 
is also a personal responsibility, ami the 
mere fact of the defendant parting with the 
land by conveyance, after it had been duly 
assessed, could not In any way affect the 
liability imposed upon the owner when once 
the property had been properly assessed iu 
his name. City of 1/alifa.r v. Wallace, 38 
N. S. R. 504, 1 E. L. R. 18.

3. Collection of Taxes. 
i. Generally.

(No cases.)
11. By Distress, 254.

iii. By Action, 257.
iv. Collectors.

(No cases.)
v. Recovery bark of Taxes paid, 259.

i. Generally.
(No cases.) 

li. By Distress.

Change of ownership — Chattel mort
gage—Purchase from mortgagee.] — Goods 
purchased from tin- chattel mortgagee there
of arc not "claimed ... by purchase, 
gift, transfer or assignment " from the mort
gagor within the meaning of R. S. O. c. 
224. s. 135, s.-s. 4 (6), so as to make them 
liable in the purchaser’s hands to distress 
for taxes due by the mortgagor Judgment 
in 31 O. R. .‘$01, 20 Ore. X. 11. affirmed. 
Horsman v. City of Toronto, 20 Occ. N- 
349. 27 A. It. 475.

Defanlt of collector to levy taxes on 
land - Existence of chattels on land Assess
ment Act, R. S. O. c. 224. s. 147—Impera 
five enactment—Right of municipal corpora
tion to sell land for taxes—Lien <>n land— 
Assessment Act. 4 Edw. VII. c. 23. s. 89— 
Non-retroactivity — Rule of eonstruction. 
Jasperson v. Toirnship of Romney. 12 O. W. 
It. 575. 734.

Defect In assessment -Action for illegal 
distress — Estoppel — Appeal to Assessment 
Court—Jurisdiction.]—There was a radical 
defect in the assessment of the plaintiffs 
farm under R. S. N. 8. 1900 c. 73. The 
plaintiff appealed to the Assessment Court 
of Appeal, which reduced the amount of the 
assessment. The plaintiff subsequently brought 
an action acainst the town corporation for 
taking and selling his horse under warrant 
for the tax fixed by the Appeal Court:— 
ncld, that, as the Assessment Court had no 
jurisdiction, the assertion of an appeal to 
that Court by the plaintiff, and its decision.
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did not out op him from bringing the fiction. 
Cossitt v. Town of Sydney, 40 N. 8. R. 454.

Distress for arrears Ont. Assessment
Art. I{. S. U. ( /.W ». c. 19H. t. 7.1.5 - Impera
tive or directory—Failure to distrain—En
forcing payment in subsequent year.] The 
provision* of ». 135 of the Ontario Assess
ment Act, R. S. O. 1887, s. 193. in respect 
to taxes on the roll being uncollectible, and 
what the account of the collector in regard 
to thi sarni shall shew on deliver)! of thi 
ro'l to the treasurer, and requiring the col
ic tor to furnish the clerk of the municipality 
n ttb a copy ol the a< count, an I iperatlve. 
Taxes on the roll not collected cannot lie 
recovered by distress in a subsequent year, 
unless such arrears have accrued while the 
land in respect of which they were imposed 
was unoccupied. Judgments in 20 A. It. 459, 
19 O x 21 and 30 < ». It. 16, 18 On N 
402. affinned. Canton v. City of Toronto 
(1900), 20 Occ. N. 321, 30 8. <’. It. 31*0.

Excessive and unreasonable distress
—Action for damage»—Conta.]—1'lalntiff, a 
tenant under lease expiring 1st June. 1908, 
failed to pay $250 rent due :» 1 -t May, but 
continued to occupy part of the premises. 
About the middle of August, collector seized 
50 tons tlnx. for 1907 and 1908 taxes :— 
Held, that landlord could have distrained for 
the rent, consequently collector was entitled 
to do so for 1907 tuxes and costs, but not 
for 1908 taxes, and having regard to value 
of goods seized. $015, it was manifest that 
the quantity distrained was excessive and 
unwarranted, and plaintiff was entitled to 
his actual damages. Campbell v. Wallace- 
bun/ (1909», 14 O. W. It. 473.

Illegal distress - Action for — Mort
gagee's bailiff.]—Under s. 135 (o i (1» 3. 
added to the Assessment Act, R. S. O. 1897. 
c. 224, by 02 V. (2) c. 27. a. 11, goods which 
aiv not in the possession of the person 
assessed in respect of them cannot be dis
trained for the taxes assessed against them. 
Goods which had been mortgaged were when 

th< possession of the mortgagee’s 
bailiff, who had taken possession upon de
fault : Held, that the bailiff had a right to 
bring an action for illegal distress. Donahue 
V. Campbell, 2 O. L. It. 124.

Notice or demand Femoral of goods 
— Warrant for distress Good reason to 
believe ” - (7mm*. 1 — It in essential to the
validity of a notice or demand under It. 8. 
O. e. 224, a. 134 ( 1 », that it should, ns re
quired by h.-s. (2). contain a schedule speci
fying the different rates, etc. The question 
whether the collector has such “ good reason 
to believev a ratepayer is about to remove 
his goods as would justify him in obtaining 
a magistrate’s warrant of distress under *. 
135 (4) is one for the jury, the onus being 
upon the collector to prove that he had 
Held, under the circumstances of thh ease, 
that he had not, and that the plaintiff was 
entitled to recover damages for Illegal dis
tress. McKinnon v. McTague (1901), 21 
Ore. N. 207, 1 O. L. It. 233.

“ Owner ’’—Agent for mortgagees — Con
ditional purchase.] — The plaintiff agreed 
with mortgagees in possession of the mort
gaged land to purchase it at a sum equal to 
principal, interest and costs, such purchase

to be carried out ho soon as the mortgagee-, 
should obtain a final order of foreclosure, and 
in the meantime that he should, as their 
agent, manage the property :—Held, that the 
plaintiff, who had not been assessed for the 
property in question, and against the name 
the taxes in question had not been charged 
on the collector's roll, was not an “owner" 
of the premises within s. 35. s.-s. 3, of the 
Assessment Act. R. S. (). 1897. c. 224. where 
by the collector is authorised to levy unpaid 
taxes “ upon the goods and chattels of the 
owner of the premises found thereon ; ” and
■uch taxes could not be levied upon his g.....
Lloyd v. Walker (19021. 22 Occ. N. 250. 1 
O. L. It. 112, 1 O. W. It. 383.

“Owner” \grerment ft>r purehase 
Part performance—Local improvement rates

Distress warrant — Abandonment of dis 
tr< **.]—A purchaser, who has gone Into pos
session and made part payment of the pur
chase money under an agreement for the sale 
of land unexecuted by the vendor, which pro
vides for payment by the purchaser th< 
taxes, rales and assessments rated or charged 
from the date of the agreement, is an 
“owner" within s. 135 of the Assessment 
Act, and is liable for the taxes accruing dur 
ing his occupancy, although they may have 
been assessed against a former owner. Local 
improvement rates grouped with other taxes 
under the Assessment Act, and Included In 
the collector’s roll, are taxes, in a broad sense, 
and may be collected or realized by uniform 
statutory process. 2. A warrant of distress 
specifying two bailments is unobjectionable. 
3. Where one bailiff has rightly entered and 
seized, and had afterwards withdrawn by rea
son (if the misstatements of the owner, it was 
held competent for another bailiff to return 
forthwith and continue the first lawful taking. 
McDougall \. McMillan (1873,1. 25 ( \ I*. 75. 
92. followed. Sowers v. City of Toronto 
11902». 22 (\ L. T. 25. 38 C. L. J. 27. 2 <> 
L. R. 717. Affirmed 22 <\ L. T. 380, 1 O. 
W. It 9511, 38 c. L. J. 080. 1 O. L. R. 021

Seiznre of nersonal property for 
arrears - public officer — Office of town 
treasurer filled by a woman—V. S. Town 
Incorporation Art, s. 112.]—Plaintiff claimed 
a h"!---.' which bid Ih'i'h seised for taxes 
She and her brother lived together, lie own
ing the farm, she managing It :—Held, on 
evidence, rlinl sin* is not the owner of the 
horse.—Held, further, under s. 112 above, n 
woman may perform the duties of town trea
surer. A warrant signed “ act. town trea
surer,” for “ acting town treasurer,’’ is valid. 
Hagarty v. McGrath, 7 E. L. It. 79.

Special notice mentioned in Arts 1K!1 
C. M-, and 4550 It. S. <}ue. and s. 544 (2) 
of 5” V. c. 80 (Q.), is not required ns a 
condition precedent to the levy of municipal 
taxes by way of seizure of movables or Im
movable . The expression “ when proceed
ings are taken” used in s. 552 of 52 V. c. 
80. refers to n seizure of movables or im
movables for levying taxes. Morgan v. 8 or el. 
15 Qw K B. 217

Taxes on goods of tenant Liability of 
tenant—Injunction. Campbell v. Town of 
Walloreburg, 12 O. W. It. 097.

Tender of part- Statute labour—Illegal 
assessment — Statute — Imperative pro-
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vision —• Costs — Set-off — Solicitor's lien. 
Wan hier \. Pinkerton, 2 O. W. II. 045* 6 
O. L. H. 241.

Hi. It y Action,

Contestation of roll — Limitation of 
action* —Interruption—Statute— The pre
scription of thro-, years in respect of tuxes 
provided by the Montreal city charter. 52 V. 
<• 71» (Q. ). runs from the date of the deposit 
of the assessment roll, ns finally revised, in 
ihe treasurer’s office, when the taxes became 
due and exigible, and the prescription is not 
suspended or interrupted by a contestation of 

is n n roll, ev« n although the con 
legation may have been filed by the proprie
tor of the lands assessed. Judgment appealed 
from reversed. (Jirouard and Nesbitt. J.T., 
dissent in City of Montreal v. t'antin, 25 
Ore. N. 3. 35 S. C. It. 223.

Contestation of roll (>mc6cc Art, 52 
V. r. *.s. / oi. t \ St I -Civil Code. Art». 
2227, 22.12. IJ-tt! — Construction — Action to 
recover assessed amounts [sacsanient due on 
filing of the roll.]- I’nder s. 231 of city of 
Montreal charter, 1881», 52 V. c. 71*. the 
amount of assessment becomes due and re
coverable on filing of the roll of assessment 
in office of city treasurer. In an action by 
city to recover after the period of prescrip
tion enacted by ». 12*». calculated from date 
of filing, had elapsed, it nppeared that re
spondent's predecessor had been a party to 
ptweedings had for its annulment :—Held, 
that the period was not interrupted thereby 
within meaning of Art. 2227 Civil Code, fur 
there had been no acknowledgment of li- 
nhili'y. 2. That there had been no impos
sibility to sue within meaning of Art. 2232. 
for right of action was not by above Act sus
pended during such proceedings. 3. The debt 
in suit was not dependent on condition with
in meaning of Art. 223d : though ». 144 of 
the Act limited the time within which the 
roll might he annulled, it did not make the 
date of it» coming Into force conditional on 
the roll not being either attacked or annulled.
Jud-mi -m in lv. «*••■• \ 3, 85 s 0 l’ 228. 
affirmed. Montreal v. t'antin, [1ft0t»l A. C. 
241. Q. R. 15 K. It. 103.

Cost of roml-work Personal liability 
of purchaser.]- A municipal corporation has 
no right of action to recover the costs of road
work against the subsequent purchaser of the 
land assessed, but must first take judgment 
against the person liable for such work. 
7 nu'nship of llotton v. De l.orimier, Q. R. 24 
R C. 57.

Infraction of the charter of the city 
of Montrer 1 (Juo warranto — /’. 4*.
1006; 62 V. e. 58, S. .188.1—The recourse per
mitted by s. .TtH of the charter of the city 
of Montreal which permits the causing to he 
paid hack by an alderman of the taxes he 
has illegally voted, and to cause him to he 
disqualified as such, is a special recourse 
which ought to he enforced by an ordinary 
civil action appealable to the Court of King's 
Bench. The final judgment rendered in the 
Court of first Instance in this action is cap
able of appeal in virtue of common law and 
of the charter of the city of Montreal. La
pointe v. Larin (11*001. 10 Q P. R. 34(5.

C.C.L.——0

Means of defence — Illegality of rolls 
prepared !/•-;..» of qutuhing.] Thi n.x 
payer sued to recover municipal taxes is not 
at liberty to raise the question of setting 
aside the tax rolls, which he might have 
done within the time allowed by the statute, 
hut which lias now expired. Cameron v. 
ll'wlaioMMt, Q. R. 18 K. It. 300.

Ordinary remedy by action is open to 
municipalities for recovery of taxes, without 
it being specially given. The expression 
“ when proceedings are taken " used in ». 
552 of 52 V. c. St*, refers to n seizure of 
movable» or immovables for levying taxes ; 
and does not apply to the remedy by action. 
In exercising the latter the corporation can- 
hoi demand the addition of 10 per cent, 
provided by the section. Morgan v. City of 
Son I, IJ. It. 15 K. R 247.

Property not been regularly charged
I'rror in valuatitu, roll Proof Suture of 

the n< tior to rrcon r municipal taxes—M. (,'.

taken by a municipal corporation to recover 
taxes claimed to have been imposed upon lot 
18 and declaring that it was the intention 
of tlie valuators to assess lot 17, defendant's 
property, the plaintiff will not lie permitted, 
even by the valuators' evidence, to establish 
such claim ; the valuation roll is nil essen
tial document and for which the law requires 
special formalities; there is no law which 
would authorize the Courts to correct or add 
to rivIi document by proof of what may have 
been, the intention of the valuators. 2. Ac
cording to the provisions ,.f '.ifs and 1*51 
M. ('.. tlic law requires that the taxes he 
imposed on the property responsible for them. 
I'nder the provisions of the same Code, it is 
not necessary that the name of the pro
prietor or of the occupant or of the subse
quent purchaser of such property should ap
pear upon the valuation roll, but it i« abso
lutely necessary that n particular lot should 
he charged with a fixed sum for taxes be
fore the occupant van lie forced to discharge 
any such municipal tax. 3. For the pur
poses of description, any lot or part of a 
lot should, in oliedlenve to the provisions of 
M i ' i ' Tlx I" described 1 tl 
of the cadastre, and this is an essential 
formality. 4. The action to recover taxes 
exists In virtue of the law alone and not 
in virtue of a quasi-contract, and the 
result is that the occupant of a lot cannot
be i' treed, bv a personal action, to ;
taxes unless the lot has been lawfully charged 
"i’li n determined portion of such taxes 
So long ns a lot has not been entered noon 
the roll, it is Impossible to tax it. and it 
is only by means of such roll that the 
amount of the taxes can he legally deter
mined. Cotransville v. Xoyrs ( 1910», 1(1 R 
de ,7. 37(5.

Validity of assessment — Special tri 
hunal—Failure to appeal Proof of a**c*s- 
ment—Pleading—f'ridrncr.] Tti an action to 
recover the amount claimed to he due for rates 
and taxes, the defendant pleaded among other 
things that, at the time of the assessments, 
defendant was not the owner of more than a 
one-quarter Interest in the ship assessed :— 
Held, following Toirn of Wrstville v. Munro. 
32 V S. Reps. 311. that the defendant hav 
ing received notice of the nssesanM-nt. if he
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was dissatisfied therewith should have 
brought the matter before the assessment ap
peal Court, established for that purpose by s. 
841 of the Halifax city charter, 1891, and, 
having failed to do so that the assessment 
was conclusive, and could not he attacked in 
an action to recover the amount assessed. 
The only evidence before the Court of the 
assessment and the rate due thereon was the 
city collector's certificate of taxes unpaid, 
and e 392 of the city charjer. which provides 
that all rates and taxes shall become due on 
the 31 st May in each year, and that it shall 
be the duty of the city collector, Immediately 
thereafter, to take proceedings, etc. There 
was no evidence to prove the collector’s signa
ture to the certificate, or that he was col
lector : livid, that the evidence was wrongly 
received : Held, nevertheless, that, ns the de
fendant in his defence admitted that he was 
assessed for the amount claimed, and that the 
rate alleged to be due on such assessment was 
correct, it was not necessary for the plaintiffs 
to prove the assessment or the rate due there
on City of Halifax V. parquhar, 33 N- S. 
It 2<W>.

iv. Collectors.
(No cate».)

v. Recovery back of Taxes paid.

Evidence t ssessment roll Prima facie 
rase — Rebuttal - Ownership of property.] 
—An assessment roll only proves the status 
as owner of one whose name is inscribed 
then on ns such, until the contrary is estab
lished. Therefore, one who has paid taxes
upon 'll" lmd, btcause hi- name has I... n
inscribed upon the assessment roll as the 
owner of land, has a right to recover back 
the taxes paid, if lie proves that he wns not 
the owner of it at the time when these taxes 
were imposed. Couture v. Corporation of St. 
K tienne dr l.auzon. Q. It. 31 8. C. 39fi.

Mistake—Court of Revision. |—Certain of 
the plaintiff's lots were by by-law of the de
fendant municipality “ exempted from pay
ment of taxes." for the year 1800 and other 
years. The said lots were assessed for taxes 
for the said year "for school purposes only." 
Thereafter the plaintiff received from the de
fendant a statement and demand for payment 
within 30 days of the faxes on the sa id lots 
for the said year, and " in consequence of the 
said demand " paid the same Held, that, 
assuming the plaintiff was entitled to exemp
tion from taxation for school purposes, this 
did not amount to such an involuntary pay
ment ns would entitle the plaintiff to recover 
the amount so paid. Hffeet of decision of 
Court of Revision discussed. Spring-Rice 
v. Town of Regina, 5 Terr. L. R. 171.

Non-resident merchant — Payment of 
taxes undtr protest -1 Pdw. Y11. ( Que.), 
e. 44.1—Tlie tax which defendant is per
mitted. under 1 Bdw. VII. (Que.), c. 44. 
to levy upon non-resident merchants who 
sell or offer for sale goods in Three Rivers, 
can only be claimed from outside merchants, 
and not upon those who have a place of 
business and their residence therein. A mer
chant who. for purpose of avoiding seizure 
of liis property, pays such tax under protest, 
has the right to an action to recover same 
from the corporation, when, as in present

case, the tax was illegally levied. Kicly v. 
Three Rivers (1010), Hi Que. U. de J. 320.

Pnyment under constraint Warrant 
—Illegal arrest—1 etion for.\—A warrant for 
taxes alleged to he due to the defendants was 
Issued by the town treasurer and placed in 
the hands of a constable for collection. The 
constable went to the plaintiff's place of busi
ness t" colli< i iIh- amount, but, it being 
Saturday night, an arrangement was made be
tween tin- constable and plaintiff that tip- 
latter would go up on Monday morning and 
see nlmiit the taxes. The plaintiff went to the 
treasurer’s ofliee and contended that the
amount clah....I in tin- warrant had been paid,
but. ns tin* treasurer insisted that the amount 
had not been paid, the plaintiff handed him tin- 
amount claimed. It appenn-d that the amount 
in dispute was due in respect of a property 
which tlie plaintiff sold to Y.. who agreed 
to pay the taxes upon if. and paid the snm • 
to the treasurer, intimating that It was paid 
on account of the plaintiff’s nrnpertv. but 
that the treasurer appropriated the amount in 
payment of n like amount duo by Y. person 
ally. Tlie plaintiff brought an action for 
illegal arrest, and claimed as special damage. 
" amount wrongfully extorted from the plain 
tiff, a- <et forth in paragraph 4 of the plead 
Inc. $82Ti." Pnrn-rnpli 4. referred to. de
tailed the issue of the warrant “ wherebv the 
plaintiff was unlawfully compelled to pay an 
illegal demand of the defendants, to wit. the 
sum of $R.2fi : " — Held. that, even on th > 
plaintiff’s own evidenec. tlie notion inns' fail 
Walker v. Town of Sydmy, 3ft N. S. Reps. 
48.

Payment under protest ippeui from 
assessment—Judgment ion firming Res judi
cata- estoppel Money had and received. 1— 
J.. having been assessed in 1899 on per- 
s<,niiI property as a resident of 8t. John. 
N.H., appealed without success to the ap
peals committee of the common council, and 
then applied to the Supreme Court of New 
1 trims wick for a writ of certiorari to quash 
the assessment, which was refused. An ex
ecution having been threatened, he then paid 
the taxes under protest. In 1897 he wns 
again assessed under the same circumstances, 
and took tlie same course, with the excep
tion of appealing to the Supreme Court of 
Canada from the judgment refusing a rer 
tiorari. and that Court held the assessment 
void and ordered the writ h- Issue for quash 
ing: ::o S. C. It. 122. 20 Occ. N. 11. .1
then brought an action for repayment of the 
amount paid for the assessment of 1890:— 
Held, affirming the judgment of tlie Supreme 
Court "f New Brunswick. 21 Occ. N. 32. 
that the judgment refusing a certiorari to 
onash tlie assessment in 18911 was res judi
cata against J.. and he could not recover 
the amount so paid. Jones v. City of St. 
John, 21 Occ. X. 401, 31 S. C. R. 820.

4. Courts of Revision.

Jurisdiction of a Court of Revision 
and the Courts exercising appellate jurlsdir 
tion therefrom, is confined to the question of 
valuation, namely, whether or not the assess 
ment is too high or too low. Whether the 
property is assessable or not Is for the 
assessor alone to determine, from which there
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in no appeal. Toronto Rw. Co. v. City of 
Toronto. | 11)051 A (’. 8"!>. followed. There 
is, therefore, no jurisdiction in the appellate 
Courts to determine whether or not a busi
ness or income tax should be imposed. Re 
International Hridgi■ Co. d Rridpebury
( lOOtl ». 7 <>. W. It. 41)7. 12 O. I* It. 314.

Jurisdiction of Court of Revision is 
confined to the question whether the assess
ment was too high or too low. Re Crow's 
Rest Tuss Coal Co.'s Assessment, 13 B. C.

Street railway — Items — Appeal.]— 
Although n street railway is operated ns a 
continuous system through all the wards of 
a city, the portion of the rails, poles, and 
wires in each ward must be assessed in that 
ward, and in making the assessment the 
rails, poles, and wires must be treated as so 
much dead material, and not ns necessary 
portions of a going concern.—Bridges built 
and used by a street railway as part of their 
system are subject to assessment, but must 
be assessed in the same way as the rails, 
poles, and wires.—Consumers’ (las Co. v. 
City of Toronto. 27 8. C. It. 433. In re Hell 
Telephone Company Assessment, 25 A. R. 
351, and In re Toronto Railway Company 
Assessment, 25 A. R. 135, anplied.—Upon 
an appeal to a board of County Court 
Judges from the Court of Revision coming 
on for hearing, the hoard, at the request of 
the city corporation, and without any pre
vious notice or assessment or application to 
the Court of Revision, added to the items of 
assessable property of a railway company, 
a certain amount as the value of (lie portion 
of the streets o( the city “occupied" by the 
company :—Held, that the board of County 
Court Judges had no jurisdiction to make 
this addition, the amendment made by s. 5 
of *12 V. c. 27 not then being in force.— 
Kemble, that the railway company were not 
liable to assessment in respect of the por
tions of the streets occupied by them. In 
re London .Street Railway Assessment, 20 
C. L. T. *12. 27 A. It. 83.

Valuation roll Revision—Time — Sta
tute— Directory /irorisiuns. ]—The terms of 
Art. 74*»a, M. C. so far as regards the revi
sion of the valuation roll “ in the months of 
June or July,” are directory only, and the 
municipal council charged by law with the 
duly of revision, is not divested of authority 
to make such revision where the time specified 
in the article has expired before the duty has 
been performed. Can. Pac. Rw. Co. v. Allan. 
1» Que. 8. C. 67.

5. Equalization of Assessments.

Appeal to County Court Judge
for judgment—Imperative enactment. 1—The 
provision in s.-s. 7 of s. 88 of the Assessment 
Act, R. S'. O. 18D7 c. 224. that the judgment 
of the County Court Judge on appeal from 
the equalization by the county council of the 
assessment of the county shall not be de
ferred beyond the 1st day of August next 
after such appeal, is imperative. Proceed
ings for equalization of the assessment, and 
the rolls of that financial year are to be 
equalized, considered. Judgment In 3 O. L. 
R. Rift, 22 Occ. N. 48, reversed. In re Toicn-

ship of Rottawasaqa and County of fSitncoe, 
22 Occ. N. 172, 4 O. L. R. 1. 1 O. W. R 
278.

Fixed assessment — Assessment Art 
(1004) e. 23, ss. 22. KO, SI—Con. Alun. Art 
(1903), e. PJ, ss. 403, 403, 50!. .5 01 
(A.g.). 1 —The town of Sarnia by var
ious by-laws fixed the sums at which 
certain industrial properties, established 
in * hat town, were to I-. assessed for 
a certain number of years, under what is 
now < mi Muu. Act ( l1 ; ), c. 1
6ft 1 (A.g. i. On equalizing the assessment 
of the local municipalities of the county of 
Lambton. the county council added $4(12.500 
to the assessment of Sn min, as being the 
” actual values” of said properties over 
and abov* their fixed assessments. Sarnia 
app< aled t > a bo i rd composed of His H i 
Judge Snider of the county of Wentworth. 
Iiis Honour Judge MeWatt, of the county of 
Lambton. and A MacL* an, registr 
county of Lambton, appointed by the Lt.-Gov. 
m Council : Held, that the proper way to
rate said properties is on their fixed assess
ments and not on their actual cash values. 
/.’i Town of Sarnia and County of Lambton 
(IftOft*. 1 <>. W. N. 184, 14 O. W. R. 127ft.

0. Exemptions.

Action for taxes - Defence—Assessment 
—Appeal Court.] -In an action to recover an 
amount for taxes, defendant disputed her 
liability on the ground that she was n widow 
and was exempt by law to the sum of $400. 
and that sueh exemption had not been made: 

- Held, that it was not competent to defend
ant to raise this defenee in nil action for the 
taxes, but that it should have been raised 
and argued in the Court of Assessment Ap
peals. Town of Westville v. Munro, 32 N. 
S. Reps. 511.

Benevolent society—Hall and building 
reefed for publie purposes—Pasis of valu
ation .for assessment.] Plaintiff, n benevo
lent society, owned a hall, part of which 
they rented for a show room. The tenant 
a creed to pay nil taxes chargeable against 
the premises by reason of their use. The les
sor agreed, however, to pay regular and or
dinary taxes. Assessment was increased after 
premises were rented :—Held, that plaintiff 
must pnv taxes on the increased assessment. 
St. Mary’s v. Albcr, t) E. L. R. 582.

Book debts ]—Book debts are assessable 
In the city of St. John under s. 121 of 52 V. 
c. 27 (NBA. ns amended by (13 V. e. 43. 
Railway bonds secured by mortgage are not 
exempt under these Acts. Rex V. iSharp, 
Ft p. Turnbull, 35 N. B. Reps. 477.

“ Catholic freeholder ’’—Secular corpor
ation.]—The expression “ Catholic freehold
er.” in a statute permitting jevying of a tax, 
does not apply to a corporation formed for 
secular purposes. Syndics of the Parish of 
St. Paul de Montreal V. Compagnie, des Ter
rains de la Itnnlirue dc Montreal flftfKl), Q. 
R. 28 8. C 4ft3.

Charitable institution — Ruildings— 
“Grounds actually necessary” — Vancouver
Incorporation Act. s. /(», 3—Court of
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Revision—Onus — Certiorari.]—Sub-section 
3 of s. 40 of the Vancouver Incorporation 
Act, 1000, provides for the exemption from 
taxation of the buildings and grounds of any 
incorporated charitable institution, so long 
as such buildings and grounds are actually 
used and occupied by such institution, pro
vided that such grounds shall not exceed 
in extent the amount actually necessary for 
the requirements of the institution; the ques
tion ns to what amount of land is necessary 
shall he decided by the Court of Revision, 
whose decision shall be final. The assessor 
assessed the whole of the lands in the city
of Vancouver of the St. Paul Hospital, not 
covered by buildings, belonging to the Sisters 
of Charity of Providence in British Colum
bia. an incorporated institution. The Sisters 
complained to the Court of Revision, and 
that Court, instead of dealing wi<b tie 
tieulnr exemption by itself, passed a reso
lution exempting all charitable Institutions 
from taxation to the extent of the area occu
pied by the buildings thereon, and an addi
tional amount of land equal to 25 per cent, 
of the area occupied by the buildings. The 
Sisters did not produce evidence to shew the 
quantity of land required for the purpose 
of the hospital. Afterwards the Court, act
ing on their resolution, reduced the assess
ment from $38,200 to $28,585 : —Held, that 
there was no "ground for the issue of a cer
tiorari to remove the decision of the Court 
of Revision into the Supreme Court. The 
onus of proving that the conditions men
tioned in the sub-section were fulfilled was 
upon the applicants for the exemption, «>., 
the Sisters. Per Martin, J.A. (doubting ns 
to the onus), that, ns the Court of Revision 
had ceased to exist, for the time being, before 
the application for n certiorari, the writ 
would be inoperative. Re Sisters of Charity 
v. Vancouver ( 1010), 14 W. L. R. 450.

Charitable Institutions Coemption*— 
Liberal eoiistruetion of statu r. |—Although 
the general rule is that statutes of exemption 
should be strictly construed, the rule is not 
applicable when» the work performed is char
ity, and involves the assumption of a por
tion of the burden that would otherwise fall 
upon the public.—Where the purpose of a 
statute is to exempt educational and chari
table institutions from taxation, the statute 
should not be strictly construed, but should 
be interpreted in such manner ns to exempt 
all institutions of this nature that can fairly 
be brought within its language. City of Hali
fax v. Sisters of Charity, 40 N. 8. R. 481.

Club—Business tax- ) Kdxc. 17/. c. 2,1, 
s. 10 (O.I.l—The object of n. 10 of the As
sessment Act. 4 Edw. VII. c. 23 (O.I, is to 
reach the income derived by the land holder 
from the various occupations, mentioned in 
the section, carried on by him upon the
land, mii<! perhaps Indirectly the 
trade and personal property belonging to the 
business, and the word "business” in that 
section means something which occupies time 
and attention and labour, and is followed for 
profit.—A social club, having no capital 
stock, and consequently no dividends, 
profits, or earnings to be divided among its 
members, although it furnishes meals and li
quors to them and their guests, in not a club 
within the meaning of a.-s. (e) of the sec
tion, and is not liable to a " business assess
ment." Judgment of Ma bee, J., 12 O. L. R.

27ô. 8 O. W. R. 1041. reversed. Rideau Club 
v. City of Ottawa, 10 O. W. R. 510, 15 O. L. 
R. 118.

Construction of covenant — Tares —
Partial exemption.] -— A society owned a 
building worth about $20,000 vhich, bj sta 
ute, was exempt from municipal taxation 
so long as it was used exclusively for nur- 
posea of the society. A portion of the build 
Ing having been used at intervals for other 
purposes, was assessed at a valuation of 
$1,000 and the society paid the taxes thereon 
for some years. Such portion was eventually 
leased for n term of years to be used for 
other pur|M>ses than those of the society, and 
the valuation for assessment was increased 
to $10,000. The lease contained this coven 
ant ;—"The said lessees . . . shall and
will well and truly pay or cause to he paid 
any and all license fees, taxes or other rates 
or assessments which may lie payable to the 
city of Halifax, or chargeable against the 
same premises by reason of the manner in 
which the same are used or occupied by the 
lessees hereafter, or which are chargeable 
or levied against any property belonging to 
the said lessees (the said lessor, however, 
hereby agreeing to continue to pay as hereto
fore all the regular and ordinary taxes, water 
rates and assessment* levied upon or with 
respect to said premises, and the personal 
property thereon belonging to the lessor).”- 
Tlie society was obliged to pay the taxes on 
such increased valuation and brought action 
I,, I-,cox■ amount so paid from lessees:- 
Held. Fitzpatrick, C.J., and Anglin. J., dis 
sen ting, that the taxes so paid were “regular 
and ordinary taxes’’ which lessors had agreed 
to pay ns theretofore and lessees were not 
liable therefor on their covenant. St. Mary's 
v. .4 thee, fi E. L. R. 582, affirmed (101O 
30 (\ I,. T. 530, 7 E L. R. 435. 43 S. C 
R. 288.

Crown -Property houqht for school—Col 
lector's roll.j- An Immovable bought by the 
government of the province to establish upon 
it n normal school is not. by the acquisition 
of it for that purpose, made exempt from 
municipal taxes. -2. A municipal tax does 
not become a charge upon immovables which 
it affects, until the coming into force of the 
collector's roll. Corporation of NMrf-Panir

I Tha Kkg, Q i; 25 s r v

Discrimination — Judgment based on 
ground not argued. Carlcton Woollen Co. V. 
Woodstock (100(1). 2 E. L. R. 137,

Discrimination — Municipal by-law — 
Cltra circs phadinq — Judicial notice of 
statute.]—Judgment of Barker, J.. 3 N. B. 
Eq. 138. 20 C. L T. 315, affirmed. Carle- 
ton Woollen Co. v Town of Woodstock, 2 
E. L. R. 187, 37 N. B. R. 545

Electric railway company—Cars—Res
judicata--Court of revision—Appeal.]—Un
der it. S O. 1807, c. 224, the personal pro 
pert y of the appellant railway company is 
exempt from assessment (s. 30, s -s. 2), while 
its real estate (s. 2, s.-s. Of includes every
thing affixed to the land, and all machinery 
or other things so fixed to any building ns 
to form in law part of the realty :—Held. 
that its electric cars are personal estate. 
Inasmuch ns they are not part of the railway 
and are not fixed in any sense to anything
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which is real estate :— Held, also, tlint a de
cision between the same parties by the Court 
of Revision, established under s. 152 of the 
above A et, and of the Courts in appeal there
from, to the effect that the electric cars were 
assessable, is not re* judicata. By s. ($8 the 
jurisdiction of those Courts i- confined to the 
amount of assessment, and does not extend 
to validate an assessment unauthorized by 
the statute. Judgment of the Court of Ap
peal (1 O. W. R 441. 2 <> W. It. 579. <1 O. 
L. It. 187, 22 ()ee. N. 209I, reversed. Hiink 
oj Montreal v. Kirkpatrick, 2 O. L. It. 113, 
overruleil. Toronto /fir. Co. v. City of To
ronto, UIMM) A. C. 800.

Income Exemption —Superannuated civil 
servant Retiring allowance. Burke v. City 
of London, « O. W. It. 400, 10 O. L. R. tt28.

Income assessment -Dividend* on share*
in Otto ira Electric Railway Company \gree- 
ment* between company and city corporation 
—Exemption*—Aascaament Act, 190'/- It uri
ne** a**r**ment.1—By an agreement dated 
the 2Hth June, 1803, between the corporation 
of the cifj »f Ottawa and the txvo compan
ies which were amalgamated under the name 
of he < Ittav i Eli ctric Railway < k>mpr ny, 
by statutes which confirmed the agreem at, 
it was provided, inter alia, that “the corpor
ation shall grant to the said companies ex
emption from taxation and all other muni
cipal rates . . on the Income of the 
companies earned from the working of the 
said railway:’’—Held, that the plaintiffs' in
come from dividends upon shares of the capi
tal stock of the Ottawa Electric Railway 
Company was not. by reason of the agree
ment in part nhoVe recited, nor by reason 
of an earlier agreement, exempt from muni
cipal taxation :—Held, also, that the Ottawa 
Electr Railway Company is not a company 
which would, but for the agreements men
tioned. he liable to he a «essed for income 
under the provisions of the Assessment Act,
1904 and thi n fore < 5, «.-a 17,
apply to exempt dividends or income from 
the stock.—The Assessment Act does not con
fer upon the shareholders ol 
which is not liable to income assessment, 
but is liable to business assessment,_ an ex
emption from assessment upon their dividends 
from stock in the company, except ns con
tained in s. 10, s.-s, 7. Judgment of Teetzel,

1 ..... i Oi -'-/w ie \ i-tty of Ottawa, 12
O. i R. 230. 7 O. W. R. 204. 8 O. W. R.
77. ri.

Income neeessment —Exemption—Super
annuated offirial of Dominion.1—The annual 
income allowed under the Superannuation 
A it s C I'"'-;. I IV to an official of thi 
Dominion who has been superannuated and is 
no longer in tie1 active service <>f 1 if Dom
inion, is not exempt from municipal taxation. 
—I.eprohon v. Corporation of Ottawa, 2 A. 
R. .ri22, distinguished. — Judgment of the 
County Court of Carleton reversed. Itueke 
v. City of London, 10 O. L. R. 028, 0 O. W. 
It 400.

Manufacturing company .1 et of incor
poration—Con»tru< tion—Scope of exemption* 
—“//flic”—“ County"]- The plaintiffs were 
given power by their Act of incorporation 
(Acts df 1800. c. 84, s. 0) “to purchase, 
acquire, hold, use, occupy, sell, and convey 
real estate." Ac.—By s. 14 It was provided

that, if the plaintiffs should locate any of their 
works in any part of the county of Cape Bre 
ton, all the property, income, and earnings of 
the plaintiffs should he exempt from taxation 
“under any law, ordinance, or by-law of any 
municipal or local authority provided that; 
su<h exemption should not apply “to any 
building used as a dwelling house, or for any 
purpose not connected with tin- business of 
the com pa ny, nor to land on which the same 
is erected.” — The defendant municipality 
sought to assess lands not purchased for the 
works or operations, or in connection with 
the operations, of the plaintiffs, and which 
were offered to the public for sale at a price 
greater than that paid for them :—Held, that 
the word “ law," ns used in s. 14. must he 
read in the sense of general law of the pro
vince relating to assessment, there being 
nothing in the context to restrict its meaning : 
that the word “county” must be read as 
meaning tin* whole geographical area of the 
county, including any city or town within its 
horde in : mid that the wording of the statute 
made it clear that, with the exception speci
fically mentioned, the exemption given to the 
plaintiffs was inte led to npply to all taxa
tion, whether gen An I assessment for the 
county or local. Dominion Iron and Sterl 
Co. v. City of Sydney, 37 N. S. Reps. 405.

Parsonage—Occupation.]—T'nder 3 Edw. 
VII. c. «52, s. 3<i (Que.), » parsonage is a 
house set apart by n church or congregation 
for the residence of its priest or minister, 
and actually occupied by him as such. Fail
ing either of these two conditions, a house 
is not exempt from taxation under the stat
ute. City of Montreal v. Mcldola de Sola, 
Q. It. 32 8. C. 257.

Personal property—Exemptions—Trus 
tees—Non-resident beneficiaries—Income of 
trust estate. Re Maepheraon and City of To
ronto, Re Hamilton and City of Toronto, 1 
O. W. It. 234.

Personal property owned ont of pro
vince Exemptions—Cash in banks—Trus
tees. R< Leadlay and City of Toronto, 1 O. 
W. It. 239.

Personal property of military per
sons — dovernment building.] — T’nder the 
provisions of the Halifax city charter. Act 
of 1891. c, 85. s. 836, the following, amongst 
other property, is exempted from assessment. 
" All personal property of military persons 
residing in government buildings, or bar- 
racks,’’ etc.:—Held, that a private house in 
the city, under leave to His Majesty's Prin
cipal Secretary of State for the War De
partment, for the purpose of being used as a 
place of residence by n military person, for 
whom there was no suitable accommodation 
in any barracks in Halifax, was a “govern
ment building ” within the meaning of the 
statute, and that personal property contained 
in such building was exempt from taxation 
for civic purposes. Smith v. City of Halifax, 
35 N. S. Reps. 373.

Portion of building- AH*r**mcnt of re
in ui ml' ,■ | The fact that :• port Ion of a build
ing assessed for taxes under the Municipal 
Ordinance, is occupied by the Crown under 
lease, and is therefore exempt under s. 121. 
s.-s. 1. of that Ordinance, does not prevent 
the remaining portion being assessed for a
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proportionate part of the value of the whole. 
J far lend Improvement f'o. v. Town of Mac- 
leod. :» Terr. I* It. 100.

Property of companies — “ Plant and 
appliances "—Public streets of municipality. 1 
—The words “ plant ami appliances " used 
in R.-s. 4 of the new s. 18 of the Assessment 
Act, substituted by 2 Edw. VII. c. 31. s. 1, 
are confined to any plant and appliances 
located u|>on the streets, roads, highways, 
and other public places in the municipality, 
such words taking this limited meaning be
cause they must he referred to the vords 
“ rolling stock " which immediately precede 
them in the same sub-section, and because 
it was manifestly 'lie intention of the legis
lature in enact in . a new s. 18 to deal only 
with the method of assessing wo much of the 
property of the companies named in s.-s. 2 
as was situate upon the public streets of the 
municipality. In re City of Toronto Assess
ment. 22 Occ. N. 3!H)

Property of municipality situate in 
another municipality.]- Vpon the proper 
construction of s. 7, s.-s. 7, of the Assess
ment Act, R. S. O. 1S07 c. 224. providing 
that “ the property belonging to any county 
or local municipality " shall he exempt from 
taxation, property acquired by the corp n 
ntion of a town, under a special Act. *12 
V. <\ I>4 (0.1. as amended by 2 Edw. VII. 
c. 33, situate in a neighbouring township, at 
a distance of 1!) miles from the town, and 
consisting of land, buildings, machinery, and 
plant for th-- purpose of generating • '"l 
transmitting electrical energy to tl\e town 
for lighting, heating, manufacturing, and such 
other purposes and uses as might he found 
desirable with power to distribute, sell, and 
dispose of such electrical power in the town 
and elsewhere within a radius of 23 miles, 
is exempt from taxation by the township cor
poration. In re Town of Orillia and Town- 
shin of 1 fatehrdash (1601 '. 24 Ore. N. 21 n, 
7 0, I* R. 386, 3 O. W. It. 01.

“ Public hospital." |—A hospital carried 
on by and for the hem-lit of two medical prac
titioners. and used chiefly h.v patients paving 
fees, though to some extent by indigent 
patients, and in receipt of a Government 
grant under the Charity Aid Act, It. S. O. 
c. 320. is a public hospital within the mean
ing of s.-s. 5 of s. 7 of the Assessment Act, 
R. S. (). c. 224. and exempt from taxation. 
—Judgment in 30 O. It. 110. 10 Oec. N. 34. 
affirmed. Struthers v. Town of Sudbury, 20 
Oec. N. 202. 27 A. It. 217.

Railway — Hranih lines —- Ruildinys —
Superstructure V<i/ua#ion. ] Clause 1(1 

(relating to exemption from taxation i of the 
agreement between tin- Canadian Pacific Rail
way Company and the Government of Can
ada, as embodied in 44 V. c. 1. is not applic
able to the Crow's Nest Pahs Railway, but is 
applicable only to the main line of the 
Canadian Pacific Railway Company, and to 
such liranchcs thereof as the company was 
authorized hy clause 14 of the agreement to 
construct from points on the main line, and 
does not extend to other distinct lines of rail
way which the company may have l»een sub
sequently authorised to construct. Cnder
the Ordinance respeeting the Assessment of 
Railways, *1 < ». 1868 c. 71. < the round
houses. station, or office buildings, section

houses, employee»' dwellings, freight sheds, 
and other buildings of like nature belonging 
to a railway company and situated upon it. 
arc not included in the term "superstruc
ture," but may be assessed separately ns per 
sonnl property under the Municipal Ordin
ance. Such huild'ngs should not he valued 
ns part of the railway ns n going concern, 
and as having a special value as such, hut 
merely at what they are worth separate and 
distinet from other portions of the railway. 
When only two and a half stalls of a round
house were situated within the municipality, 
and the round-house was shewn to be worth 

a stall the assessment was fixed at 
$2.200. In re Canadian Pacifie /fit. Co. 
and Town of MaHcod. 3 Terr. L. R. 162.

Railway—Ornerai Assessment Act—Con 
struetion—.1 pplication to railways of coal 
company.\—The Assessment Act, It. S. N. S. 
1000 c. 7". s. 4. s.-s. (pi, (as amended by 
Act of 1!H*2. c. 231. exempts from taxation 
** the rond, rolling stock, bed, track, wharves, 
Rtati'-n houses, buildings, and plant used ex
clusively for the purpose of any railway either 
in course of construction or in operation un
der the authority of any Act passed by the 
legislature of Nova Scotia Held, that this 
exemption extended to all lines of railway 
built, owned, or operated by the plaintiffs, 
including road bed. right of way. piers, and 
plant and appurtenances of extensions sought 
to be assessed bv the defendants, but not to 
lands which formed no part of the land used 
exclusively for railway purposes, or which, 
having been at one time so used, had been 
abandoned or appropriated to other purposes, 
or to a steamer used solely for the com 
pany’s own purposes.—It could not have 
been the Intention of the legislature, in grant
ing exemption, to permit a general system of 
railways and connections to be so cut up that 
certain parts should he liable to taxation 
while other | trts were exempted. Neither is 
it sufficient to deprive n company of the 
benefit of exemption that, at the time in ques
tion. only coal mined h> the company is car
ried over one of Its extensions, there being 
provision under the Railway Act to compel 
it, If neressary, to carry freight for any other 
person or corn pa nv. Dominion Coal Co. v. 
CUp of Bpdmep, ::7 N 8 i: pe MM

Railway Truck along hieliwav- Orders 
in council—Statutes—Contract. Re (irand 
Trunk Rie. Co. and City of Toronto, 2 O. 
W R. (102. 4 O. W It. 430, 0 O. W. It 27. 
832.

Railway -Imposition of Tax — Date — 
Muninpal Ac#.]- Section 3 of R. S. N. S. 
11*00 c. 73 I Assessment Act) exempted from 
taxation “ the road, rolling stock . . . .
used exclusively for the purpose of any rail 
way, either in course of construction or in 
operation, exempted under tin- authority of 
any Act passed by the Legislature of Nova 
Scot in.” Prior to the passing of this Act 
the appellants' railway had always been ex
empt from taxation, but all former Assess
ment Acts were renenled by these Revised 
Statutes, so that it was not “exempted" 
when the latter came into force. Ry 2 Edw. 
VII. c. 23, assented to on the 27th March. 
1!*<>2, the word " exempted " was struck out 
of the above clause, and in May. 1602. the ap
pellants were included in the assessment r->*i 
for that year for taxation on their railway
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—Held, per Taschereau, C.J., that under the 
above recited clause the railway was exempt 
from taxation:- Held, per Davies, Nesbitt, 
and Killam, JJ., that, if the railway could be 
taxed under the Assessment Act of 1900, 
the rate was not authorized until the amend
ing Act of 1002, by which it was exempt, had 
come into force, and no valid tax was. there
fore. imposed. Dominion Iron and Steel Co. 
v. .MrDonald, 24 Oc. N. 280. 38 S. C. R. 08.

Railway lands Sale of—Authority to 
assess—School district.] — Lands vested in 
the ('anodinn Vacille Railway Company sub
ject to a provision that the same should 
"until they arc sold or occupied, be free from 
taxation for 20 years.” were by the company 
agreed to be sold and conveyed to the appel
lants as trustees, who were to sell them, ac
counting for an interest in the proceeds to 
the company. At the date of the assessment 
of the lands, the consideration owing by the 
trustees to the company had been paid :— 
Held, that the lands had ceased to be exempt 
front taxation. Held, also, Wet more, and 
MH luire, ,1J„ dissenting, that, in view of the
Ordinan....- relating to municipalities, and
to «chooh, the lands being situated partly 
within and partly without the municipality, 
the school district was authorized to assess, 
and need not make a demand upon the nmni- 
eipalh v to do so. Angus v. Calgary School 
/rustics, 1 Terr. I. It. 111.

Railway lands School taxes - fly-law— 
Validating statute. ] —In 1881 the plaintiffs 
passed a by-law. No, 148. providing for a 
bonus to the .defendants in consideration of 
certain works to be undertaken by the defend
ants. nnd also providing that the defendants 
■1 ! 1 fort t r ex< n pt from all “municipal
taxes and ra'es. levies and assessments, of 
every nature nnd kind." In 1883 the Legis
lature of Manitoba passed an Act making 
valid by-law No. 11S of the city of Winni
peg. describing it ns a by-law for a bonus, but 
omitting nil reference to the exemption 
clause Held, affirming the judgment in 12 
Man L. It. 881. 10 (1er. N. 287. that the 
statute made valid the whole by-law 148. that 
relating to exemption from taxes, ns well ns 
the portion recited in the Act :—Held, also, 
reversin ' the judgment, that under the by
law school tnx-s were included in the exemp
tion from "all municipal taxes." City of 
Winnipeg v. Canadian Pacifie Ric, Co., 20 
Ore. N. 433. 30 R C. R. 888.

Railway lande—Subsidies of the Cana
dian Pacific Railway — Extension of the 
boundaries of Manitoba—Statutrs -Contract 
—Drant in prirsenti—Cause of action—Jur
isdiction— O fficer. | —The land subsidy of the 
Canadian Pacific Railway Company author
ized by 41 V. c. 1 (D. ), is not a grant in 
pi n If, and, consequently, the period <>f 
20 years of exemption from taxation of such 
lands provided by clause 10 of the contract 
for the construction of the Canadian Pacific 
Railway begins from the date of the actual 
letters patent of grant from the Crown, from 
time to time, after they have been earned, 
selected, surveyed, allotted, nnd accepted hy 
the Canadian Pacific Railway Company. 
The exemption was from taxation "by the 
Dominion, or any province hereafter to he 
established, or any municipal corporation 
therein —Held, that when, in 1881. n por
tion of the North-West Territories in which

this exemption attached was added to Mani
toba. the latter was a province " thereafter 
established." and such added territory con
tinued to be subject to the said exemption 
from taxation The limitation in respect of 
legislation affecting the territory so added 
to Manitoba, by virtue of the Dominion Act 
4 4 V. c. 14, upon the terms nnd conditions 
assented to by the Manitoba Acts. 41 V. 
(3rd «..Rs,I ec. 1 nnd »>. are constitutional 
limitations of the powers of the legislature 
of Manitoba in respect to such added terri
tory. and embrace the previous legislation 
of tic Parliament of Canada relating to the 
Canadian Pacific Railway and the land sub
sidy in ai<l of this construction. Taxation 
of any kind attempted to be laid upon any 
pari of such land subsidy by the North- 
West Council, the North-West Legislative 
Assembly, or any municinnl or school corpor
ation therein, is Dominion taxation within 
flu* meaning of clause 1»* of the Canadian 
Pacific Railway contract providing for ex
emption from taxation. Per Taschereau, 
C.J.C. : In the case of the Springdale School 
District, as tlir whole cause of action arose 
in the North-West Territories, the Court of 
King's 1 tench for Manitoba had no jurisdic
tion to entertain the action or to render the 
judgment appealed from in that case, and 
such wan' of jurisdiction could not he 
waived. Judgment in 11 Man. L. V ”82, 
23 C L. T. 180. varied \orth Cypress v. 
(’an Par. Rir. Co.. Amyl- v Can. Par. 
Ric ' Co. sprinndalc S bool District v. Cnn. 
Par. /fir. Co.. 28 C. T, T. 102. 38 S. C. R. 
880.

Railway mortuaire bends 1 The whole
of an estate of a deceased peraon. liable to be 
Assessed in the city of St. John, may he 
rated in the names of the resident trustees 
under 82 V. c. 27. s. 138. though one of the 
three trustees in whom it invested, is resi
dent abroad. Railway bonds, secured hy a 
mortgage, are not mortgages within tin* mean
ing of s. 121. ns amended hv 03 V. <*• 43. 
and are not exempt from taxation. Rex ^y. 
Sharp. E.r p. Levin. 33 N V». Reps. 470.

Rnrnl telephone companies Vo statu-
ton/ provision as to Assessment Act (Ont.), 
S. V, (?>. i A). 1—Doyle, Co.C.J.. held, that 
local telephone companies are liable for as
sessment nnd taxes under the Ontario Assess
ment Act. s. 14. Re Xorfh Huron Tclrph< at 
Co, if Turnberry ; Re Wroxetcr Rural T> It • 
phone Co. rf Turnberry (19101, 17 O. W. It. 

N Iff

Street railway — Exemptions — l and 
|ea«ed from Crown—Agreement with munici
pality—Construction—Storage battery—Real 
or personal proper! v -Ejusdem generis rule— 
Fixtures—Constitutional law — Assessment 
Act—Property of Dominion. Ottawa Elee- 
trie /fir Co. v. City of Ottawa, 10 O. W. 
R. 138. '

Street railway—Land leased from Crown 
—Agreement with municipality—Construction 
—Storage battery—Real or personal property 
—Ejusdem generis rule Fixture. Otto mi 
Electric Co. v. Ottawa (1900), 7 O. W. R. 
4SI.

Timber licenses- -l.umber ramps—Rust 
ness tar Slides and dams — Assessment 
A et. 1—The company, being manufacturers of
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lumber, held license# to cut timber on Crown 
lend# for 190(S mid 1!M>7. They were assessed 
in 1Ü07 upon their licenses, and upon tbeir 
lumber camps, and for business tax at the 
camps, and upon slides and dams. The com
pany were not the owners of any land, nor 
had they any nlfive or mills in the township 
wherein they were assessed, nor did they 
carry on any business therein, but cut tim
ber there, anil hauled and Hunted it to their 
mills at Itrncebridge, where they owned a 
mill and factory, and which was their chief 
place of business, and where they were as
sessed on such factory and mill and also on 
business: Held, that timber licenses are not 
assessable, not lx* in it real property within s. 
!» of the Assessment Act, 3 Kdw. VII. c. 23 
(O.i, and also because there is nothing to re- 
move the land from the category of property 
of the Crown exempt from taxation. Wha* 
the bidder of a timber license acquires is a 
right to convert into personal property, and 
to thereby acquire a title to himself in, that 
which until the act of conversion is real pro
perty belonging to the Crown. 2. Lumber 
camps are not assessable. They are mere 
temporary constructions, and are removed 
from time to time, so that it is quite possible, 
they may he in one municipality one day 
and in another the next.—3. The company 
were not assessable for a business tax. under 
the conditions mentioned, with respect to 
their camps.—Semble, under s. 10, for a busi
ness to be assessable, the land occupied or 
used for the purpose of the business must be 
land subject to taxation.—4. Slides and dams 
constructed on streams running through 
Crown lands out of log# the property of the 
Crown, and of no value ns timber, and used 
by all persons who have the right to Hunt 
down logs, are not assessable. Meredith. 
J.A.. dissented. A‘r shirr (J. 11.) Lumber 
Co. and Township of Lawrence, l{r Mickle. 
Dyment. <f Son and Townships of Sherborne, 
l i ngston, and UcClintock, !» O XV" I! 606, 
14 O. L. R. 210.

Trustees Income.] — Under s. 40 of the 
Assessment Act, R. S. O. 1807 c. 224. the 
income derived from property vested in trus
tees must be regarded for the purpose of as
sessment as their own income, nnd is sub
ject to assessment although the trustees have 
no personal interest in it. Ils ultimate des
tination and mode of expenditure are imma
terial, and the obligation of the trustee1# to 
pa ' It i1 • ihe I" net < iarii - Is not 
to be set-off against it :—(Junrr, whether the 
amendment to the secti in bj 68 V. 3• 
s. .3, affects the question. In rr McMaster 
and City of Toronto, 21 Oec. N. 559, 2 O. 
I* It. 4Î4. 1 O. W. It. 98.

Unoccupied lands of Crown Land 
grant of Canadian Pacific Railway Company.] 

■Crown lands which have been set apart 
for the land grant of the Canadian Pacific 
Railway Company, and earned by that com
pany as part of its land grant under the 
schedule to 44 V. e. 1. “ An Act respecting 
the Canadian Pacific Railway,” but which 
have never been sold or occupied by the 
company, are exempt from taxation by school 
districts in the Territories, by virtue of s. 
1ti of the schedule. Construction of statutes 
discussed. Halgonir Protestant Public 
School Trusters V. Canadian Pacific Rw. Co.,
, Terr L B 12::

Y. M. C A. buildings Exemption under 
1. 1 \ . • i'i'i 1 Ont 1 " Purport 1 " Dormi
tories Dining rooms.] Action to have il de
clared that plaintiffs’ buildings and grounds 
were exempt from taxation under <12 V. c. 
14<l. s. 11. At trial Clute, .!., held, that the 
assessment for 1909. was illegal and void, 
except as to so much of the land and build
ings as wag or might lie used ns bed-rooms, 
dormitories, or for purpose of lodging or giv
ing meals, which lie held was not exempt. 
Itivisional Court hi Id. that aliove section cov
ered the plaintiff’s entire property. Appeal 
allowed with costs here and below; defend
ants’ cross-appeal dismissed with costs. Ot- 
taua V. I/. C, .4. V. Ottawa 119101, 15 (). 
W. R. «KM1. 20 O. I* R. 50It.

7. Local 1m movements.

Assessment by wrong; name -Mistake
in acreage—Directory statute—Time for as- 
srusing—Xotire—Order in council — Ererp- 
tional tax—Powers of Legislature of Terri
tories.]—The defendants were sued by their 
proper corporate name, but were assessed 
as “the Hudson’s Ray Company:”—Held. 
that the assessment was not void, no injury 
being shewn; nor would an error in acreage 
avoid the assessment. The statute is merely 
directory on these points. 2. Under s. 17 
of c. 17 of the X. W. T. Ordinances of 1899, 
in a district constituted under s. 14, the as 
sessment may be made at any time of the 
year; and although the district was only con
stituted on the 21st July, 1899. under an Or
dinance which came Into force on the 24th 
April, 1899, an assessment made on the 24th 
July. 1899, for the whole year 1899, waa 
valid. 3. The formalities prescribed by s. 
3 of c. 73 of the Consolidated Ordinances are 
unnecessary, except the publication In the 
Gazette of a notice of the order constituting 
the district ; and a mistake in the number of 
the district in the publication in the Gazette 
wa not fatal. I. TTie district waa legally 
constituted by order in council of the 21#t 
July. 1899; the area was independent of 
municipalities and villages within its bound
aries. 5. The Ordinances respecting public 
Improvements enacted by the Legislative As 
seinhly, under the provisions of which this 
district was constituted nnd the assessment 
complained of made, rendering taxable equally 
and will..- or disci Ination all
lands within its limits, d<> not infringe upon
th......mdition of clause 11 of the Imperial
order In council of the 23rd June, 1870, by 
exceptionally placing a tax upon the lands in 
question; nnd from such construction there 
has been no departure by the Ordinances re
ferred to. McGowan v. Governor and Com
pany of Adventurers of England Trading into 
Hudson’s Itay, 21 Occ. N. <14.

Assessment for drain I —A special as
sessment for the construction of n drain, 
levied and payable in a single amount, over
due. i« nn "arrenr of municipal taxes” 
within the meaning of Art. 4555. R. 8. Q., 
nnd is prescribed by three years. Judgment 
in <J It. 15 8. C. 417 affirmed. City of 8t. 
Henri v. Coursol, (j. It. 9 Q. E 115.

Flat rate — 1 uthority of dyking commis
sioners — Drainage. Dyking, and litigation 
Act. 1—In assessing certain lands under the



273 ASSESSMENT AND TAXES. 274

provisions of the Drainage, Dyking, and Irri
gation Act. the commissioners fixed upon a 
flat rate, reaching their conclusions from 
their personal knowledge of the lands, ex
tending over many years, and without mak
ing n personal Inspection :—Held, that the 
assessment so made was good. Hritish Col
umbia Laud and Investment Agency Limited 
v. Feat hers tone, 13 R. C. It. 190.

Establishment of district Xotice — 
Error in number—Wrong name—Time for as
sessing- Exceptional tux — Construction of 
taxing atatutra — Condition8 subsequent.]—• 
The designation of a local improvement dis
trict by an incorrect number, while its name 
was otherwise correctly stated in tile notice 
in the (in:ette constituting the district, did 
not invalidate the notice. 2. The assessment 
of the defendants was not invalid by reason 
of their being assessed under the name of 
"The Hudson's Bay Company’’- a name by 
which they were commonly designated by 
themselves and the public. 3. That, though 
ihe district in question was not constituted 
until July. 1800, and the defendants not as
sessed till August, 1800, they were liable 
for the whole amount for which they were 
assessed, the rate of assessment being a fixed 
rate per acre, irrespective of time, and the 
assessor being expressly authorized to assess 
at any time during the year. 4. That the 
assessment of the defendants under the Or-
dinancee In question Is not an exceptional tax 
upon them within the meaning of the Imper
ial Order in Council of 23rd June, 1870. in
asmuch as it was equal and uniform through
out the district. The construction of stat
utes generally and of the Ordinances relat
ing to local improvements in particular dis
cussed. The construction of taxing statutes 
discussed. The effect of non-fulfilment of 
statutory conditions subsequent discussed. 
McGowan v. Governor and Company of Ad
venturer» of England Trading into IIudaon's 
Hay, 21 Ore. N. 04, 5 Terr. L. R. 147.

Notice — Dominion landa — Personal lia
bility.] —On the 9th May, 18!Kb an order in 
council was passed and published in the Orn
ette ordering that a certain defined area 
should he formed into a local Imnrovement 
district :—Held, that as the lands comprised 
exceeded 72 square miles, the authority for 
creating it was to be found in s. 14 of c. 17 
of the Ordinances of 1899, amending the 
Loral Improvement Ordinance, R. O. c. 73: 
—Held, that the conditions prescribed by R. 
i > c T'i. aa t" municipalities In the district, 
population, and notice <>f intention to erect 
a district, did not apply to districts formed 
under s. 14 of the Ordinance of 18!K1. 2.
That, although the district was not consti
tuted till May, 1899, the levy of the whole 
of the taxes for that yenr was authorised by 
the Ordinance. 3. That the defendants were 
properly assessed as occupants of Dominion 
lands comprised in a lease, and the fact that 
the lands were not enclosed and that the de
fendants permitted the stock of other persons 
to run or graze u|»on them did not relieve 
them from liability ns occupants. 4. That 
it is the owners or occupants, and not the 
lands, that are to be assessed. Croaakill v. 
.S’ornio Ilanching Co., 21 Occ. N. 377.

Owner—“ Taxable person” — Petition— 
Two-thirds in number of owners—One-half in 
value of real property benefited—Charge on

land—Distress—Invalid by-law — Validating 
statute—RIFect of—Frontage tax — Special 
rate. McDonnell v. City of Toronto, 1 O. W. 
It 433. 41)4, 4 O. L. R. 315.

Powers of district council —Résolu- 
tion — \alidity — Money payment—Commu
tation — Day labour—Coating up—Assess
ment roll—Time for adding names—Imp» ra
ti ve or directory euaetmenta.] — The pos'ing 
required by Local Improvement Ordinance 
(N. W. T. 1903. 2nd session, c. 24. s. 53) 
refers to the act of the secretary In deposit
ing the roil nu completion In hi-- office (a. 
51) : and the limitation of two months con
tained in s. 53 for additions to the roll is 
” mandatory ” or “ imperative ” and not 
merely " directory."—Semble, per Stuart, J., 
that under the Ordinance the council of a 
local improvement district may still provide 
by resolution for commutation of taxes by 
labour, and fix the rate or credit to be al
lowed.—The vouneil of a local Improvement 
district passed the following resolution: 
** That the assessment rate be 4 cents per 
acre. 80 cents to be paid in money and the 
balance to be worked out by day labour at 
$1.40 per day of ten hours or $2.80 for a man 
and team, the overseers to give ratepayers 14 
days’ notice by mail or 3 days' in person. Any 
ratepayer failing to appear on the overseers’ 
notice to forfeit his right to work, and shall 
pay his taxes in money. If ratepayers elect 
to work part of the assessment, they must 
notify the secretary-treasurer to that effect 
and pay 80 cents by the 1st May or forfeit 
their right to work." By n resolution of 
the council, h was decided that the councillor 
for each division he a standing committee to 
appoint one or more overseers for his divi
sion and specify the places to be worked on: 
— Held, by Stuart, J.. that the real effect of 
this resolution was to impose a rate of 4 
cents i" i' acre on all assessable land in the . - 
trict, but with an option to the ratepayers to 
make a contract with the district to do work 
at a certain rate per day, which would be 
accepted ns payment of the tax : but, if the 
option were not taken up according to the 
terms of the resolution, the obligation to pay 
in money would be final. Loral Improvement 
District .Vo. JO AO v. Wnltera, 8 W. L. It. 
170. 1 Alta. L. R. 188.

Sidewalk General tty-laxe — Irregulari
ties in procedure.]—The defendant corpora
tion provided, by a by-law under s tit 17 of the 
Municipal Act. that every petition for or 
against the construction of a sidewalk ns n 
local improvement should he left with the 
clerk of the council, whose duty it should be 
to examine it, and to report at the next meet
ing of council whether it was sufficiently 
signed, what real property would be benefited, 
and the respective frontages, and the probable 
lifetime and probable cost of the sidewalk. 
A petition for the construction of a sidewalk 
as n local improvement was handed to the 
clerk, who examined it and came to the con
clusion that it was signed by two-thirds of the 
owners. It was on the same day presented 
to the council, who resolved that the petition 
should be granted, and that the clerk should 
determine forthwith whether the petition was 
sufficiently signed. The clerk immediately 
reported that it was sufficiently igned, and 
his report was received and adc. ted, but he 
did not report as to the other matters. The 
council then proceeded under s. ($72 to have
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the work done, and on it* completion the 
clerk prepared, and certified to the correct
ness of the schedule of the frontage* and as- 
•enementa, etc., and the council pasted a by
law directing the assessment of the lands, 
and subject to appeal to the Court of Revi
sion. adopted the particular* set out in the 
schedule and directed notice to in* given to 
the owners affected :—Held, that the assess
ment was valid, the clerk's failure to observe 
the provision as to reporting at the next 
meeting of the council being a mere irre
gularity and not a fatal objection. Judgment 
of F s I von bridge. V.J., 2 O. W. It. 732, af
firmed. Canada Co. V. Town of Mitchell, 24 
Occ. N. 210. 7 O. L. K. 482. 3 O. W. R. 478.

Special frontage mieiimeat — Loral 
improvement-Half lots abutting on street — 
/regularity—Spi. ini Art Construction.] — 
The special frontage assessment provided for 
in the Medicine lint charter (0 Edw. VII. c. 
68), tltU 84, !' governed bar the number <>f 
lineal feet measured along the front or other 
abutting portion of the land : and the fact 
that the abutting lot* vary in depth doe* not 
render improper assessment by the frontage 
method proportionate to the benefits received. 
Consequently, where a lot was divided so thn 
one-half fronted on the street, and the other 
half on another street :—Held, that each half 
was liable to the full assessment by the front
age method, but only in respect of improve
ments on that street upon which such half 
lot front.•<! nr “abutted.” Brotherton v. 
City of Medicine Hat. 7 W. !.. It. 1*7. 1 Alta. 
L. R. 119.

Unenclosed lands under lease from
Crown •• Occupant " — Personal liability.] 
- -Where lands are held under lease from the 
Crown, and. though they are not enclosed or 
fenced, the lessee uses them as pasture for hi* 
Rheep, the lessee is an " occupant “ of the 
lands within the meaning of the Local Im
provement Ordinance. C. O. 1*98 c. 73, *. 
15. Notwithstanding the wording of *. 16, 
a.-s. 2. and of ». 17. of the *nid Ordinance, the 
effect of the provisions of ss 15. 20. and 23 
is to create a personal liability to pay. upon 
which the occupant may he sued Crosskill 
v. Sarnia Ranching Co., 21 Occ. X. 577, 5 
Terr L. R. 181.

Validity- Formalitie* prescrib'd by As
sessment Act—Certificate appended to col- 
lactor’s p.ll Form I * - lation Inti rpn • n 
tion Act—Ry-law imposing rate—Description 
of land- Sufficiency- Preparation of #**•■«*- 
roent roll — Drainage Act, *. 23—Division 
Courts — “ According to equity and good 
com ienre." Township of Tiny V. Archer, 
12 O. W. R. 255

8. School Taxe».

Assessment made before commence
ment of year Change of ownership— Taxes 
paid under protest - Recovery.]—An assess
ment made by school trustee* towards the 
close of one year, a* an assessment for the 
next year, is not a compliance with s. 6 of the 
School A’«*e- ment ordinance. And where 
the pin in ' iff had paid taxes under protest, to 
prevent the sale of goods seized for alleged 
arrears : Held, that, in the circumstance* 
set out in the judgment, he could waive the

tort, and recover the amount so paid. Rrnnt? 
v. White Whale Lake School District. 7 W. 
L. It. 104, 1 Alta. L. R. 14.

Assessment to be made as of date of 
completion of roll Chonpt of ownership 
Canadian Pacifie Railway Irf. Vie. e. /. 
s. l(i - Construction Stations — - “Required 
and used "—School assessment Transfer of 
lands from rural to urban district Assess
ment made before transfir I double taxation

\ p
pellants, the Hell Telephone Company, were 
owner* of certain lands when the assessment 
roll was being made up. but 0 days before ita 
completion these lands became vested in the 
Crown:- Held, that the roll must be amended 
by striking out the appellant’s name. In ».
10 above “ required and used” refers to “all 
stations and station grounds," as well as to 
" workshops, buildings, yards, etc." Lands 
taxed for rural school purposes cannot be 
taxed during the same year for urban school 
purposes mi these land* becoming annexed 
to the city. Re City of Regi-na Assessment,
11 W. L. R. 441.

County school fund Liability of incor
porai d towns to contribute—S Kdw. VII. c. 
li. s. 7 —Special and general statutes—Implied 
repeal.]- Prior to incorporation of town of 
D. the inhabitants of the town and their 
property were liable, under provisions of 
Education Act, to contribute their proportion 
of the county school fund, but under provi
sions contained in the Act incorporating the 
town, is was held exempted from making such 
contribution, and thereafter received and dis
bursed the government grant, and also it* own 
rates, without contributing to county fund or 
receiving any share thereof. Subsequently, 
by A-Ms of 1003. c. 0, *. 7, it was enacted 
as follows : “The clerk of the municipality 
of every county or district shall annually add 
to the amount required for county purpose* a
earn sufficient to j leid an amount
equal to 35c. for every inhabitant ... of 
the municipality, and of all incorporated 
towns which before incorporation territori
ally formed part of such eouuty or district." 
— Then followed provisions for collection and 
division of the amount between munieipa.iiy 
aud incorporated towns, iu same proportion 
us the county fund, aud a provision, " not
withstanding ' the provisions of any statute 
of Nova Scotia, that every ineor|>omtvd town 
should annually, on or Ix-fore a fixed date, 
pay to the treasurer of the municipality of 
the county or district of which it before iu- 
eorporation territorially formed a part, its 
pro|*irtiouate pari of said sum :—Hi Id. that 
the language of this Act referred directly to 
the Act incorporating towns, including town 
of I)., aud its effect was to displace the impli
cation from expressions in the Act of incor
poration under which the town bad lx-vu held 
exempted from contribution to the county 
fund. And that the maxim yentralia speci- 
ulibus non derogant wa* not applicable, the 
Act incorporating the town being general in 
its character, while the Act iu question was a 
special one containing special terms and 
dealing with a special subject, vis., the 
contribution to is- made by inrorp rated 
towns to county school fund. -Semble, there 
is a different between rendering inoperative 
in. ion placed ui-'ii • xpn • siona < on 
taiued in au Act and repealing them. Halifao
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v. Dartmouth. .'18 N. S. R. 1. Affirmed by 
Supreme Court of Canada, Dartmouth V. 
Halifax (1000). 37 8. C. R. 314

Defcte—Kilns — Double domicil•• School 
Ordinance.)—The School Ordinance, C. O.
1806 c, 78, 181, s -s. 2, Interprets
“personal estate” and “ personal property” 
as including inter alia “ accounts and debts 
contracted within the district;" and s. 
132 provides that " All real and personal 
property situated within tlm limits nf
any school district . .. shall be liable to
taxation "—subject to certain exceptions and 
exemptions :—Held (against the object ions, 
(1) that debts have no situs, and therefore 
cannot be situated anywhere ; and (2) if 
they can have a situs, it is, in the case of n 
creditor being a person, his domicile ; and of a 
corporation, the place of its head office) ; 
that choses in action, including debts, have a 
situs; that debts contracted within a school 
district are. for the purposes of taxation, 
situate within the district, and are assessable 
by the district notwithstanding that the cre
ditor, if a person, has not his domicile there
in, or if a corporation has not its head office 
situated therein. If the situs of a debt is the 
domicile of the creditor, a person as well as a 
corporation may have, if not for all, at all 
events, for some purposes, more than one 
domicile, namely : (1) at the head office of
the corporation, and at the actual residence 
of the person : and also (2) where the busi
ness of the corporation, or person, is actually 
carried on : and, therefore, where the Hud
son’s Hay Company, whose head office is in 
London, Rngland, carried on at Battleford 
an ordinary merchant’s business, and Mac
donald, whose actual residence was in Win
nipeg. Manitoba, also did the same, debts con
tracted to them at the Battleford places of 
business were, for the purpose of taxation, 
situated in BattlefoW. Hudson’s Hay Co. v. 
Battleford School District, Macdonald V. 
Battleford School Diatrict. Clink shill v. 
Battleford School Diatrict, 4 Terr. L. R. 283.

Distress for arrears I — Defendant, 
bailiff for school trustee, seized 73 horses, of 
which 73 belonged to plaintiff :—Held, that 
seizure was regular, and not a nullity, as
taxes were due even if all claimed were not. 
That seizure was made under another warrant 
at the same time will not make the seizure 
null or irregular :—Held, further, that seizure 
was excessive and damages given. Robertson
v V«|ff 12 W i. R 6

Exemption -By latra — .4c#» of Légis
lature.)—Stratford passed by-laws exempting 
two manufacturing companies from taxation 
on certain conditions. The Legislature of 
Ontario passed Acts (12 Vie. c. 82, 03 Vic. c. 
08, confirming these by-laws. MacMahon, J. : 
—Held. 14 O. W. R. 437, following the rule 
of interpretation of statutes as laid down by 
Maxwell, 3rd ed., p. 113 : " Legislatures do
not intend to make any alterations in the law 
beyond what it explicitly declares," that the 
words “to he given exemption from taxa
tion," must be construed as limiting the ex
emption to such taxes as the municipality 
had the power of exempting, and the city had 
no power to exempt the companies from school 
taxes. Court of Appeal held ( Meredith. J.A.. 
dissenting), that the words "to be given 
exemption from taxation." must be construed 
as limiting the exemption to such taxes as

the municipality had the power of exempt
ing, and the city had no power to exempt the 
companies from school taxes. Can. Bar. Hw. 
Co. v. Winnipeg {1 !)l W » ». 30 S. C. It. 338, and 
It. ex rel. Harding \. Bennett ( 18ÎK1», 27 O. 
R. ">14. distinguished.- Held. ab<>. tin* the 
proper measure of relief is under the circum- 
stancee of a declaration applicable to the 
future only. Judgment of MacMahon, J., 14 
O. W. It. 437, affirmed with variation. 
Cringle V. Stratford (1U10), 13 O. W. R. 38; 
20 O. !.. R. 240.

Exemption—Canadian Pacific Railway 
Company—Lands in 24-mile belt granted to 
company, still unsold and unoccupied Con 
stitutional law—School Assessment Ordin
ance, N. W. T.—Effect of, after establish
ment nf new province by Alberta Act— 
Period of exemption — Crown — Trust — 
Land subsidy - Time for making land grant 
Be .Spruce Vale School District Xo. 20.0 and 
Canadian Pacific Rvo. Co. (X. W. P.t, 0 W. 
L. R. 320.

Exemption — Crown lands — Homestead 
—Cancelled entries- Rural school district— 
Interest of homesteader—Liability of sub.se- 
quent homesteader- Lien on land. Oaler v. 
' oltait (X W. I*. », 0 W. L. R. 330.

Exemptions from municipal rates.
Oat t and Tou n Indian u< ad * N

W. P.», 0 W. I,. R. 114.

Hypothec — Registration — Judgment— 
Sale— Interest — Costs — Prescription.) — 
School rates constitute a privileged claim 
upon immovables ( Art. 2<>iff. 2--11. C. (M. 
and are exempt from the formality of registra
tion ( Art. 2»>84. C.C. i. 2. Where, under a 
specific provision of the law, a hypothec ex
ists without registration, a judgment upon
ihe debt does not n... I to be regia < n ! in
order to preserve the hypothec, nor does sale 
purge the property therefrom. 3. The hypo
thec also covers interest and the costs of a 
personal judgment against the debtor, such in
terest and costs being accessories of the debt 
( Art. 2017. C.C.). 4. An action and judg
ment against the principal debtor interrupt 
the three years* prescription ns against those 
who nenuire the property from him. HV»f- 
mount School Commissioners V. Pitt. Q. R.

I 7
Hypothec — Registration — Personal Ha

bilita of purchaser.) — A person who acquires 
land after the imposition <>f a ........ 1 assess
ment upon it. is not personally liable for the 
payment thereof, although the assessment is 
a special charge upon such property, bearing 
hypothec without registration. Roxton S<hool 
Commissioners v. De Lorimier, (j. R. 24 8 
C. 48.

Illegality — Quashing.) — A motion to 
quash the rate brought info the Supreme 
Court by certiorari. 24 Occ. N. 03. In fixing 
the rate the assessors levied no poll tax, as 
required by law. thus increasing the tax on 
property of all the ratepayers:—Held, that 
the whole rate should he quashed. In re 
Cap'' Breton School Section Xo. 121. 24 Occ. 
N. 238.

Lands of the Crown Occupation under 
grazing permit -— Principal of valuation — 
Actual value — Proportionate assessment.) — 
C. held lands owned by His Majesty under a 
grazing permit.—Held, that C. is liable to be
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assessed therefor nt actual cash value of the 
lands, not of his interest therein:—Held, on 
the evidence, that the lands should be as
sessed for $8 per acre. He Cunningham and
Wauchope, 11 W. L. R. aoe.

Returns of treasurers of school dis
tricts Confirmation — I'nocrupied and un
patented lands — Homestead holdings--Liens 
of loan company — Constructive occupancy. 
He Attorney-General for North-West Terri
tories and Canada Settlers Loan and Trust 
Co. (N.W.T.), 1 W. L. B. 22ft.

Village district -Business (ax—Bank- 
Taxable property— Deposits—Bills and notes 
—Fixtures — Specie—Loans — Over-valua
tion.] — Village districts cannot impose a 
business tax. Section 13 of atmve Ordinance 
does not make a stock-in-trade a third class 
of taxable property. It must be assessed as 
personal property. Bank deposits or a bank's 
own notes are not assessable, but a bank’s 
fixtures, fittings, specie, other bank's bills. 
Dominion bills, and loans represented by bills 
of exchange taken as security, are. Re Union 
Bank and Long, 11 W. L. R. 444

0. Special Taxes.

Bonus by-law—Clerk—Collector's roll— 
Debentures, sale of.]—While a by-law of a 
township corporation provided for the raising 
by the issue and sale of debentures of a cer
tain sum to be paid by way of Ism us to a 
railway company, and for tne levying of an 
annual rate for the purpose of paying the 
debentures :—Held, that it was the duty of 
the township clerk under s. 120 of the Assess
ment Act, without any further direction or 
authorization, to insert in the collectors' rolls 
the amount with which each ratepayer was 
chargeable under such by-law ; and it was not 
necessary that the amount leviable each year 
under such by-law should lie mentioned in 
the annual by-law autborlalng the levy of 
sums for ordinary expenditure; and s. 402 of 
the Municipal Act had not the effect of mak
ing it necessary, i'larke v. Town of Calmer- 
ston, <1 O. It. Hill, distinguished.—2. That the 
rate could Is? levied notwithstanding that 
none of the debentures had been sold.—3. That 
the failure to collect the rate for the nrst year 
after the passing of the hy-law did not cause 
the failure of the whole scheme.—Semble, 
that if the scheme should fail and nothing he 
paid to the railway company, the ratepayers 
could recover their money from the corpora
tion. Bogart v. Township of King, 20 Ucc. N. 
3H4. 32 O. it. 18ft.

Fire insurance company - " Doing busi
ness.”]—Action to recover $400, being the 
amount of special tax imposed by the city of 
Montreal upon fire insurance companies doing 
business within the city. The defendant com
pany contended that it did not come within 
the provisions of the by-law in quest ion, since 
it took no risks in the city, although its chief
office was there :—Held, that the issue of a 
policy in Montreal was the acceptance of a 
risk in the city, even though the property 
thereby insured was situated outside the city. 
City of Montreal v. Union Mutual Fire Ins. 
Co., 21 Oco. N. ft2.

Frontage assessment — Ix>cal iraprove- 
ment HaU i"is abutting <>n street irregu
larity of assessment—Constitution of special 
Act incorporating city. He Brotherton and 
City of Medicine Hat (Alta.), 7 W. L. R. 187.

Interest.]—In the case of municipal cor
porations subject to the general enactments 
concerning towns, arrears of taxes, even spe
cial taxes, are subject to a three years’ pre
scription, and the same prescription operates 
against interest on such taxes. The prescrip
tion is interrupted when the ratepayer lias 
asked and obtained an extension of time for 
payment, and does not begin to run, until the 
expiration of such extension. Lapicrre V. 
Henaud. Q. R. 17 8. C. 273.

Local ta*—Insurance company—Agency.] 
— In an action against an insurance company 
under the Fire Companies’ Aid Amendment 
Act of 1871. which applies only to Victoria, 
for taxis due by it as a company issuing 
policies within the city limits, it was held at 
the trial, dismissing the action, that the plain
tiff had failed to establish agency :—Held, by 
the full Court, dismissing plaintiff's appeal, 
that the action was misconceived ; that the 
tax sought to be recovered was not on the
company directly, hut in wpect <>f a ...... lei
form of agency described in the statute, and 
the evidence negatived the existence of such 
an agency. Dowler v. Union Assurance So
ciety, 1) 11. C. R 108.

Lottery—Hermit—Date of payment—Ex
orbitancy—Constitutionality.] — The date at
which a tux, under i form of a permit, im
posed on every person or company carrying on 
the business of a lottery, ought to be paid, is 
sufficiently indicated when the by-law impos
ing it declares that such permit is a tax pny- 
lUe annually within th" periods tix"l by the 
city charter, that it will expire on the 1st 
May after it has been issued, and will he r- 
newed every year upon demand.—2. A tax 
cannot he called exorbitant when it does not 
exceed the amount fixed by the charter of the 
city for the particular thing to which such tax 
applies.—3. The legislature has power to au
thorize the imposition of taxes, under the form 
of permits, to persons or companies carrying 
on lotteries. Société des Ecoles Gratuites v. 
City of Montreal, Q. R. 19 8. C. 148.

Montreal city charter Construction— 
“ Current year ”—Limitation of ortion—Loral 
improvements — Special tax. |—By s. 120 of 
the charter of the city of Montreal, ii2 V. c. ft 
((J.). the right to recover taxes is prescribed 
and extinguished by the lapse of “ three years, 
in addition to the current year, to lie counted 
from the time at which such tax, etc., became 
due.” A special assessment for local improve
ments became due on the 14th March, 1898, 
and action was brought to recover the same on 
the 4th February, 1902:—Held, affirming the 
judgment in Q. R. lft K. B. 479, Fitzpatrick, 
(\J.(\, and Duff, J., dissenting, that the words 
“current year” in the section in question, 
mean the year commencing on the date when 
the tax became due, and that the time limited 
for proscription had not expired at the time of 
the institution of the action. Vanier v. City 
of Moninal, 39 8. C. R. 181.

Poll tax — Municipality — Non-resident— 
Civil servant—Recovery back.]—The plaintiff, 
an employee in the library of the Provincial
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Legislature in the city of Quebec, sued the 
city corporation to recover back $26 paid by 
him at the rate of $2 a year for thirteen yearn 
in respect of a capitation tax imposed by vir
tue of 40 V. c. r>2, s. 3. The plaintiff did not 
live in the city, but performed his daily duties 
there : Held, that lie was not liable to the 
tax, and was entitled to recover hack the 
amount paid. U esjardins v. City of Quebec, 
Q. R. IS 8. C. 434.

Special assessment roll — Contestation
/'/. it ription InU rruption I njunt tion

—Rescission.]—Under the former charter of 
the city of Montreal (f>2 V. c. 70), the con
testation of a special assessment roll, by a 
person assessed therein, had not the effect of 
interrupting prescription as regarda other 
persons subject to such assessment.—2. The 
fact that the person contesting the roll ob
tained a temporary order enjoining the city 
against making any collection under the roll 
attacked, did not constitute an interruption 
of prescription as regards other persons as
sessed by the same roll, where such order was 
made without objection on the part of the 
city, and no steps were subsequently taken 
by the city to obtain the rescission of the 
order. Judgment in (j. It. 23 8. C. 401 
affirmed, ''ity of Montreal v. Land and Loan 
( m i: 18 k B 71

10. Statute Labour.
Assessment Act -Imperative provision— 

Separate assessment of distinct lots.]—Section 
109 of the Assessment Act, which in effect 
provides that if the assessment is for more 
than 200 n«‘res the statute labour shall be
rated and charged against every separate i"i 
or parcel according to its assessed value, is 
imperative, and not merely directory. Where, 
therefore, on an assessment of 000 acres, 
instead of the amount chargeable against the 
several lots owned by the plaintiff being rated 
and charged against each lot. a bulk sum was 
assessed for statute labour and charged 
against the whole of them, the assessment 
was held invalid. Love v. Webster, 20 O. R. 
483, followed. Wat ( hier v. Pinkerton, 6 U. 
L. R. 241, 2 O. W. H. 645.

11. Tax 8ai.es.
i. Actions to Confirm, Enforce or Set 

aeidi Salt, 281. 
ii. Certificates and heeds, 285. 

ill. Conduct of Sales, 280.
iv. Persons Entitled to Huy, 287.
v. Objection to Validity of Sale, 287.

(u) Validity of Assessment, 287. 
(b) Validity of Proceedings, 289.

vi. Effect of Statutes, 290.
vii. Redemption of Property, 21M.

viii. Miscellaneous Cases, 297.

i. Actions to Confirm, Enforce or Set aside 
Sale.

Application to confirm — Dispensing 
with service of summons on registered owner 
—Evidence. Re Alhngham (N.W.T.), 5 W. 
L. R. 441.

Application to confirm —Time for re
demption —Statutes — Retroactivity—Amend
ment Administrator ad litem — Costs. Rc 
Raker (Sask.), 7 W. L. R. 09.

Arrears Notice — Assessment roll- Dis
tress — Evidence — Onus — Parties — Costs

Locatee — Status as plaintiff. Fisher v. 
Patry Sound Lumber Co., 0 O. W. R. 381.

Arrears — Notice—Assessment roll—Dis
tress—Evidence — Onus — Parties—Costs 
Locatee—Status as plaintiff. Fisher v. furry 
Bound Lumber Co, (1906), 7 < >. W. B 55

Assessment rolls Defective description 
of land—Validating statute—Authority to As
sessment Commissioner to purchase for muui- 
clpalit) Waiver Plainti:: as aIdirmin 
ing for resolution Absence of notice to owner 
—Setting aside sale. Russill V. City of To
ronto. 9 O. W. R. 288.

Assessment roll Indefinite, description 
of land.]—In UHMi Toronto sold to defendant 
for 1901 and 1902 taxes 9 feet of lot 19 ou 
N. side of Lennox St. The laud advertised 
for sale was "part of lots is & It), plan 120, 
42 x 53, commencing,” etc. Upon the assess
ment roll for 1901 <V 1902 the land was set 
down as a vacant lot on Hal hurst St., ‘‘rear 
767-9, 53 x 50,” etc. Neither lot 19 or IS on
N. side Lennox St. had any frontage on and 
neither lot touched Huthurst St. :—field, that 
the sale was invalid as no valid assessment 
of the land was made in 1901 & 1902, and, 
therefore, no taxes were legally imposed for 
which it could be sold. If the assessment 
coulil be treated as one of lots 18 & 19 ac
cording to a registered plan, the joining of 
them in one assessment was improper, and the 
assessment was, therefore, invalid, and the 
defect was not cured by s. 172 of the Assess
ment Act (1901). Christie V. Johnston 
(1866), 12 Gr. 534, followed. Semble, per 
Meredith, C.J.C.P., that, as the land was 
occupied by defendant when assessment was 
made, and was owned by a person not resident 
in Out., who had not required her name to hi 
enter 1 on the assessment roll, it should have 
been assessed in name of and against defend
ant. and she, for the purpose of imposing and 
collecting taxes upon and from the land._was 
to be deemed owner of it (II. S. O. 1897, c. 
224, s. 22) ; and therefore she was not en
titled to become the purchaser at the tax sale, 
and so deprive owner of part of her land, 
because the unpaid taxes would have been 
payable by defendant, if the assessor had 
done his duty. Judgment of Riddell, J., 14
O. W. R. 241, affirmed. R lake y v. Smith 
(1910), 15 O. W. R. 62. 20 O. L. R. 279.

Defect in proceedings Failure to no
tify owners of liability of lands to sale— 
Other omissions—Declaration that sale void 
—Lien of purchaser for purchase money and 
subsequent taxes. Mackenzie v. Wadson, 9 
O. W. R 26.

Invalidity—Lands not included in list 
of lands liable to sale—Vague dcs<Tiption in 
assessment rolls—Non-compliance irith As
sessment Art — Lien for tmrehase money— 
Lien for subsequent taxes—Interest—Rents 
and profits—Improvements.]—A sale to the 
defendant on the 10th April, 1901. and a 
subsequent conveyance of lots 2 and 3 in 
block B. on the cast side of Gladstone avenue
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on plan 306, in the city of Toronto, for the 
nr rear* of taxes thereon for the years 1803 
to 1808, inclusive, wen set aside, for the 
direct breach of b. 170 of the Assessment Act, 
It. 8. O. 1807 c. 224, the provisions of which 
are imperative, by selling in April, 1001, 
without having either in the preceding Janu
ary or in January, 1000, which preceded the 
date of the mayor's warrant, included the 
two lots in the list of lands liable to sale 
furnished to the clerk under s. 152; and also 
because the description of the lands in the 
assessment rolls from 1803 to 1S08 was too 
vague and indefinite to he a compliance with 
the Act : see ss. 13, 20, 34.—The assessments 
being invalid, the defendant was not entitled 
to n lien under s. 218 for the amount of the 
purchase money paid by her, but was entitled 
to a lien for taxes paid by her for the years 
1000 to 1006, inclusive, the assessment for
host yea rs being su nclt nt, and Interest 

thereon, but less the rents and profits derived 
therefrom, subject to a deduction for repairs, 
improvements, etc. Fenton v. McW'ain, 41 
V C. R. 230, and It ildman v. Tait, 32 O. R. 
274, 2 O. L. R. 307. followed. Carter v. 
Hunter, 0 O. W. It. 68, 13 O. L. R. 310.

Invalidity — Onui — Proof of taxes in 
•w of l«lessor*i return Irregularity -
/.imitation of Actions.]—In action brought on 
the 23rd April, 1002, to set aside a sale of 
land made on the 7ih October, 1888, for 
arrears pf taxes for 1895, 1886, and 1807, 
and a deed made in November, IsOl):—Held, 
that the onus of proof of the invalidity of the 
tax title rested on the plaintiffs. Taxes for 
the whole period of three years next preceding 
the 1st January, 1808, being due and in arrear 
and unpaid, and those for the year 1886 
having been in arrear for three years next 
preceding that day, the lot was, by s. 152 of 
the Assessment Act, It. S. (>. 180, c. 224, 
liable to be sold in 1808 for such arrears. 
The proceedings leading up to the sale were 
substantially regular, with one exception, the 
omission of the clerk of the municipality to 
furnish the treasurer, as he is required to do 
by the last clause of s. 153, with a true copy 
of the list furnished by the latter under s. 
152, with the assessor's return, certified to by 
the clerk under the seal of the corporation.— 
Quaere, whether this requirement of s. 103 
was of so essential a character as, conceding 
that taxi's were in arrear, to render a sale 
invalid if attacked before any statutory limi
tai inn upon an action came into operation. 
Love \. Il » bsttr (1885), 20 O. R. 46». dis
tinguished: -Held, however, that as in this 
case the omission worked no injury to the 
plaintiffs, who had all the notices and delays 
to which they were entitled, and in respect to 
whose laud all the other conditions essential
to a valid tax sale existed, and as the action
was brought more than three years after the 
sale and more than two years after the deed, 
it should be dismissed, human V. Turner
(11X13), 23 Occ. N. 185, 5 O. L. It 560, 2 O. 
W. It 238.

Occupied and improved land—Sale as 
vacant land—Invalidity—Taxes recoverable 
by distress — Mesne profits — Convcrson of 
chattels—Costs. Hadford v. Dither, 12 O. 
W. R. 207.

Opposition—Motion to refeet—Delay— 
Substitution — Curator — Partiet — City 
charter—Statement of Trcaturer—Effect of.]

—A Court which is moved, by virtue of Art. 
651 of the new Code of Procedure, to reject 
an opposition to the sale of really, ought to 
reject it if it is convinced that the object is, 
not to protect the opposing party from an 
injustice, but to delay the sale without rea
son 2. If the seme part) has already made 
several oppositions which have been • >jected, 
there is a strong presumption that the new 
opposition has for its object nothing but to 
delay the sale unjustly.—3. The fact that 
land advertised for sale by the sheriff is com
prised in a substitution, the curator of which 
lias not been made a party, is not a legal 
reason for opposition to the sale.—4. When 
the sheriff, having already made a seizure of 
the land, receives from the treasurer of the 
city of Montreal a statement prepared in 
accordance with Arts. 300 to 300 "f the new 
charter, stating that taxes are due to the 
city, upon the property in question, he ought 
to announce it for sale: he has no right to 
content himself with noting the statement as 
an opposition à fin de conserver.-—^. A state
ment prepared by the treasurer of the citi of 
Montreal by virtue of Arts. 31X1 and 300 of the 
new charter is equivalent to a judgment for 
the amount of taxes there set down, and the 
fact that the valuation roll upon which the 
taxes appear is contested cannot he invoked 
in opposition to the sale of the laud men
tioned in the statement. City of Montreal v. 
Maudeville, 2 Q. P. R. 377.

Order confirming Vo tire. ]—An order, 
under s. 151 of the Municipal Clauses Act 
Amendment Act of 1808 and amendments of 
1800 and 1000, confirming a tax sale, will 
not be made without notice of the petition 
for the order being given to the persons whose 
property is being sold. He South Vancouver 
'lax Sale, 0 B. C. It. 672.

Parties — Municipal corporation—Non- 
compliance with provisions of Assessment 
Act—Fatal objections — Proof of plaintiff’s 
title — Redemption — Costs — Judgment— 
Death of plaintiff. Huttan v. Township of 
Shuniah, 6 O. W. It. 350.

Prior ta* sale -Purchase by municipa
lity -Lien—Redemption — Costs — Interest. 
Dime v. Totcn of Toronto Junction, 1 O. W. 
It. 740.

Refusal to confirm - Land vested in 
Crown Recommendation "f patent fur
homesteader Costs — Witnesses. He Conn
(N.W.T.), 1 W. L. R. 206.

Sale by provincial assessor Property 
of municipality—Purchaser Agent — Fidu
ciary relationship,] The city of Nelson was 
ineorporated in March, 1807, and in Sept em
ber, 1886, land situated thereto was sold by 
the provincial assessor for tax*-* for the years 
1800 and 1807, levied under the provisions of 
the Assessment Act:—Held, setting aside the 
tax deni, that there was no authority to hold 
tin- tax sale, as the Assessment Act does 
not apply to municipalities, in July, 1807, a 
real estate agent on behalf of the owner nego
tiated with a prospective purchaser, but the 
attempted sale fell through, and after that the 
agent and the owner ceased to have any deal
ings with each other. In September, 1808, 
the agent bought the property at a tax sale 
nt a very low figure :—Held, that at the time
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of the «nie the agent wan not in a fiduciary 
relation to the owner. McLeod v. Waterman, 
10 B. C. R. 42.

Sale of wrong lot Reconveyance hy 
purchaser -Recognition of validity of sale— 
Third parties.]—The sale of anything belong
ing to another person is radically void; thus 
the e»le <-f an Immovable made in error, for 
municipal taxis due upon the adjoining im
movable. is .oid, and does not purge the hypo
thecs by which the immovable sold is affected. 
2. In ibis case the reconveyance which the 
true owner obtains from the purchaser or hia 
assigns is not to be interpreted ns a recogni
tion of validity of such a sale; and. even 
where a sale is recognized as valid by the 
true owner, such recognition can only be con
sidered as a new sale made by the true owner 
and not affecting the rights of third parties. 
Humphreys v. Desjardins, Q. It. 24 S. (J. 250.

ii. Certificates and Deeds.

Description of land — Assessment roll— 
Deed- Arrears. (Jiiinlun v. City of tirant- 
ford. 2 O. W. R. 7.'W\

Description of land — Sufficiency of— 
Possession—Rights of entry. McLellan v. 
Hooey. 1 O. W. It. 215, 707

Invalidity Tax deed Recitals—Onus 
Prescription--Municipal Code.]—1. Sale of 
immovables for taxes not assessed upon them, 
or for an amount in excess of such taxes, is 
null and void. Recitals in deed of sale, un
der Arts. 1008 and 1000. M.C., do nm afford 
a presumption juris et de jure of valid sale, 
and evidence of its nullity is admissible, e .</.. 
to shew the taxes for which it was made 
were not due, and that formalities required 
by law were not complied with.—Burden of 
proof "uf legality of sale is upon purchaser 
when it is challenged or impugned by original 
owner, or by those claiming under him.—A 
deed of sale for taxes which is void as stated 
firstly above, is not a title [juste titre) that 
can avail as a ground for prescription by 10 
years, nor does prescription of 2 years of Art. 
1015, M.(\, apply to it. i'amcron V. Lee 
11906), 27 Que. 8. C. 686.

Land Titles Act, 1894 - Confirmation
of tax sale Transfer—’treasurer.]—Though 
a purchaser at a municipal tax sale does not. 
within one month after the expiration of the 
time for redemption, make a demand upon 
the treasurer for a transfer, nor pay to him 
the $2 for such transfer, and it is not until 
long after the expiration of the said month 
timi such demand and payment are made and 
such transfer executed, the treasurer has au
thority to execute the transfer to the pur
chaser. In re Prince Albert Tax Sales, 4 
Terr. !.. R. 108.

Onus -Proof of validity of assessment and 
subsequent proceedings - - Easement—Extinc
tion hy tax sale—" Privilege.”]—The onus of 
proving a valid sale for taxes is upon the 
party setting up title under a tax deed ; the 
production of the deed is not enough ; fur
ther evidence must be given goiug to the 
foundation ou which the deed rests, in order 
that the validity of the assessment and all 
subsequent proceedings may be exhibited.

Jones v. Hank- of Cpprr Canada. Ill fir. 74. 
and Stevenson V. Traynor, 12 O. It. 804, fol
lowed.—The defendant contended that an 
easement or right of way enjoyed by the 
plaintiff over ten feet of land sold for taxes 
was extinguished by the sale in 1803, as being 
included in the word “ privilege " used in the 
Consolidated Assessment Act, 1*02, s. 137, 
then in force :—Semble, that the law of On
tario docs not provide for the taxation of 
easements ; and the title to an easement can
not be extinguished by the sale for taxes of 
the servient tenement, without notice to the 
person who uses it and without opportunity 
for him to exonerate the land by the payment 
of taxes. Esscry v. Hill, IS O. L. It. 70, 13 
O. XV. It. 886.

Possessory action,]—The purchaser, nt 
a tax sale for municipal taxes by virtue of 
Arts. OHIO and Rjoi, M.C., of part of a lot, 
and who receives the certificate provided for 
hy Art. 1004, M.C., the situation and bound 
aries not being fixed, however, does not there
by acquire a possession giving him the right 
to have recourse to a possessory action. Un
der i!> -se conditions, such action must bo dis- 
missi I. reserving recourse, particularly when 
it is tound impossible, from the proof, to de- 
termiti \ without a preliminary fixing of the 
boundaries, the location, in one or the other 
of two municipalities, of the land in dispute, 
and, consequently, the validity of its sale. 
It is not necessary to give the notice required 
by Arts, ’.till and 1006, M.C., to purchasers of 
immovables who have not made known, in 
conformity with the provisions of Art. 746. 
M.C., a change in the ownership, nor to 
absentees who have not appointed agents as 
required by Art. 222. M.C. St. Appollinaire 
v. Roger (1909), 36 Que. 8. C. 520.

iii. Conduct of Sale.

Adjournment -Collusion at sale—Man
damus to compel treasurer to make searches, 
and together irith the corporation execute a 
deed under s. 165 of Assessment Act.]—Plain
tiff purchased certain lots at an adjourned 
tax sale held at Sault Ste. Marie, Nov. 7th, 
1007. The lands not having been redeemed, 
plaintiff demanded that the treasurer make 
searches under s. 165, c. 23, 4 Edw. VII., 
and send out notices. The treasurer, on in
struction from town council, refused to make 
searches or issue deeds, on ground that sale 
was irregular, and that there was collusion 
on part of plaintiff and others attending sale. 
Plaintiff brought action for mandamus against 
treasurer to compel him to make searches, 
and against the town of Sault Ste. Marie to 
restrain them from exercising any control 
over the treasurer to prevent him from mak
ing searches, and for an order compelling 
the corporation to issue a tax deed to plain
tiff :—Held, that the corporation and the 
treasurer both stand in the relation of trus
tees—First, of the municipality to which the 
taxes are payable, to see that ns much 
as possible of the taxes are paid, and 
secondly to see that the owners’ interests 
in the lands sold nt the tax sale are 
not sacrificed : that the defendants were en
titled to attack the original tax sale held on 
Oct. 28th, 1907. and when irregularities in 
that sale were brought to their attention they 
were justified in refusing to proceed any fur-
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ther, or to ieeoe tax deeds under the ad
journed sale on Nov. 7th, 11K»7 : that the con
duct of those present at the adjourned sale in 
sitting togeiuer, bidding in rotation, buying 
practically the same number of lots and at 
practically a uniform price, shewed collusion, 
notwithstanding that it was not proved there 
was any agreement in express words between 
the parties—a " mere arrangement or under
standing " bring sufficient ; that what took 
place at the adjourned tax sale was of such 
a character that a deed obtained of these lots 
could not be supported, and If a deed could 
ought not to go against the treasurer to com
pel him to do what is necessary, so that after- 
sards he could give a deed to the plaintiff. 
Action dismissed with costs. (Juan : Whether 
under the Act the date of the adjourned sale 
should be fixed and announced immediately 
the first parcel of land cannot he sold at tin- 
first sale, or whether it it sufficient to fix and 
announce the date of the adjourned sale at 
any time before the first sale proceedings are 
ended. Daucaon v. Suult 8te. Marie Mc- 
Crea (IDOOi, Ifi O. W. R. 230.

iv. Pcraons Entitled to Buy.

Purchase by muutcipality—A uthority 
for reeve to bid at aalr -Aaaeaament Art, R. 
8. M. 1902 c. 111. t. 178.1—Vnder s. 170 of 
the Assessment Act. H. S. M. 1902. c. 117, 
which provides that a municipality may bid 
for lands within its boundaries which are 
being sold for arrears of taxes and become the 
purchaser through the mayor or reeve, or any 
member of the council duly authorized by the 
council so to hid. it is not sufficient that the 
council should authorize the reeve to attend 
the tax sale on behalf of the municipality ; 
and n purchase by the reeve without express 
authority to bill is invalid and ineffectual to 
pass title to the municipality or to a pur
chaser from it None of the curative clauses 
of the Act avail to support the claim of the 
purchaser in such a case. Hannantyne v. 
Pritchard, 5 W. L. It. 478, 16 Man. L. It 
407.

v. Objection to Validity of Sale.

(a) Validity of Assessment, 287.
(b) Proceedings Irregular or Invalid, 280.

(a) Validity of Assessment.

Description of lots Block asseaament
—Plan — Owner — Dejecta — Curative pro- 
visions. |—An assessment of lots ns “water 
lots 436x000” is invalid as not identifying 
them. An assessment of lots en bloc after 
they have been sub-divided by registered plan, 
and without shewing the known owner against 
whom particular parcels are assessable, is in
valid as disregarding the essential require
ments of It. 8. (). c. 224. s. 13. The require
ments of ss. 147, 152-5, inclusive, as to the 
duties of the collector, treasurer, clerk, and 
assessor, with reference to the list of lands 
liable to be sold, were not complied with ; ami 
the defects were not cured by s. 208, which 
makes the tax deed binding if the land is not 
redeemed in one year, nor by s. 200, by which 
the decs! is valid If not questioned within 
two years. The judgment of MaeMahon, J„

32 O. It. 274. 21 Ocr. N. 30. affirmed for the 
reasons therein stated, ns regards the in 
validity of the tax sale in question :—Held. 
however, that the language of s. 218 of the 
Assessment Act, It. 8. O. c. 224, has no appli
cation to cases where the taxes have not been 
lawfully imposed, or where the taxes for which 
the laud was sold were not in arrear. The 
grantee of the tax purchaser was, therefore, 
not entitled to the lien which he claimed in 
respect of the sums alleged to he due for 
taxes for the years 1800 and 1801, for there 
was in these years no valid assessment, and 
therefore no taxes in arrear as to them; but 
the case as to 18V2 and 1803 was on a 
different footing ; for the assessment for 
those years was a valid one and not affected 
by the error in the statement as to the 
depth of the lots, which might be rejected as 
fuis,i damonatratio, and the taxes for i'1.:: 
and 1803 were, therefore, validly imposed and 
in arrear at the time of tin* sale. Judgment 
below varied. Wildman v. Tait (1901), 21 
Oee. i>. 465. 2 O. L. It. 307.

Meetings of council and Court of 
Revision not held in municipality —
Municipal .1 < t, 189Jj. s. 15—Unanimous con- 
amt inferred from absence of objection—Pre
sumption of regularity after great lupsc of 
time —Validating statute- Taj- sale by-law - 
Failure to observe requirements of- Acqui
escence — Waiver—Publication of notice— 
Proof of " expenaea ”—Ex parte order con 
firming sale—Effect of—Validity—Remedy of 
plaintiff- Redemption—Tender.)—In an n<- 
lion to set aside a sale made in 1898 by the 
municipality of South Vancouver of lands in 
that municipality for the taxes of the years 
1803 to 1807 the plaintiff alleged that there 
was never a valid assessment or levy (luring 
all those years by reason of the fuel that the 
various meetings of the municipal council 
and of the Court of Revision at which the 
question <>f taxes was dealt with were held 
not within the limits of the municipality but 
In the city of Vancouver:—Held, that there 
was no reason in law (apart front statute) 
why the meetings of the council, whether for 
ordinary business or as a Court of Revision, 
should not have been held at any place with
out the limits of the municipality, and tin- 
provision in the Municipal Act of 1M>2, s. 103, 
had no relation to this question.—The Sta
tute of 1804, s. 15, provides that "all meet
ings of the municipal council shall take plan- 
wit bin the limits of the municipality, except 
where the council have unanimously resolved 
that it would be more convenient to hold such 
meetings, or some of them, outside of tin- 
limits of the municipality ” .—Held, that tin- 
existence of this unanimity on the part of 
members of the council might la» proved other
wise than by the passing of a formal resolu
tion entered in the minutes. No hint of ob
jection from any members of the council or 
from any one else appeared upon the minutes 
or otherwise during all these years; and, in 
these circumstances, the condition mentioned 
in the Act of 181H was complied with. After 
so great a lapse of time, the presumption that 
the meetings were regularly held was insur
mountable. Meetings of the council sitting 
as a Court of Revision were in the same 
position ns ordinary meetings.—Held, also, 
that any illegality such as alleged, if it ex
isted, was cured by statute. The various 
assessment by-laws of 1808 were valid muni-
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cl pal enactment*, being em facie valid, and not 
moved against, and were validated by s. 120 
of the Municipal Act. 1802. notwithstanding 
any want of substance or form ; and that en
actment continued in force until 18«*9.—It 
was also alleged that in certain respecta the 
municipality did not observe the require
ments of their own tax sale by-law. passed in 
1808, under which this sale took place :— 
Ueld, upon the evidence, that the plaintiff 
must be taken, by his inaction and apparent 
acquiescence with full knowledge, to have 
been a consenting party to the sale, waiving 
the non-observance of any provisions in his 
favour as to notice, publication, etc.—City of 
Toronto v. Russell, C. It. 110081 A. C. 455. 
followed :—Hr Id. also, that there was no sub
stance in any of the objections advanced, such 
as that public notice of the lands for sale was 
not given in the manner prescribed, that the 
notice to the plaintiff was not posted in the 
proper post office, and that there was no proof 
of "expenses" Incurred, the sale being made 
to satisfy expenses as well as taxes - On the 
5th April, 1809, an order confirming the sale 
was made by a Judge of the Supreme Court, 
upon an application by the municipality ex 
parte:—Held, that the order was properly 
made ex parte, und. r the statute then in 
force, c. 35 of the Hr tish Columbia Statutes 
of 1808, s. 14.— Hr South Vancouver, 9 B. C. 
R. 572. remarked ui»on.—Held, also, that, 
even if the order was invalid, the plaintiff 
could not in this action take advantage of the 
invalidity. The plaintiff must. If he desired 
to put an end to the interest of the tax sale 

urchaser, pursue the remedy provided by the 
tatute of 1808, s. 15, namely, tender to the 

municipality the purchase price paid. That
he baa not done ; and* ei- n if t!••• ....iflrming
order was a nullity, he had nothing more than 
a right of redemption, enforceable only as set 
out in the statute. Anderson v. South Van
couver (1910), 13 W. L. U. 226.

(b) Validity of Proceedings.

Actio» by plaintiff personally and as 
trnstee for his wife -Irregular notice*— 
Sale “super non domino.'']—Under the deeds 
registered and filed in this cause, the plain
tiff. personally and as trustee for his wife, 
being vested with the ownership and posses
sion of the property In question in this cause 
had, as such, the right to institute the pre
sent action. The sale of the property in 
uestion in this cause effected by corporation 
efendant i" the mis-en-cause, is null ami 

void, the notice for sale having been made for 
taxes, while defendant's claim was in reality 
for water rates ; taxes having been illegally 
added on the day of the sale, and such sale 
having been effected " super non domino,” 
without notice nor claim upon plaintiff, as the 
registered owner of such property, as required 
by the charter of the city of Hull. 1803. Arts. 
345. 340. 350. McConnell v. Hull (1910), 16 
R. de J. 413.

City corporation becoming purchaser
—Agreement for redemption—Resolution of 
council—Secessity for by-law—Title—Estop
pel —Heal Property Act.)—1. The making of 
a contract for the sale of land vested in the 
corporation is not one of the powers which 
the council of the city of Winnipeg, under its

charter. 1 & 2 Fdw. VII. c. 77. can exercise 
by resolution, as *. 472 says that the power 
of the council shall be exercised by by-law 
when not otherwise authorized or provided 
for. IFaferouâ v. Palmerston, 21 S. C. It 
556, followed. 2. The defendants were not 
estopped from insisting on the absolute title 
acquired by them, under the Real Property 
Act, R. S. M. 1902 c. 148, to lands formerly 
owned by the plaintiff and purchased by them 
at a tax sale, by reason of the facts that, 
after the issue of the final certificate of title 
in 1002, the city assessor assessed the land to 
the plaintiff, the Court of Revision confirmed 
the assessment, the usual assessment notice 
was sent to the plaintiff, and the tax collec
tor sent to him the usual notice and demand 
for the taxes of that year, as these steps had 
all been taken by the city officials in a<<-ord- 
nnc - with their statutory duties and without 
any special authority or instructions from the 
city council.—3. Per Howell. C.J.A. :—Al
though the city council passed a resolution 
authorizing a sale of the lands to the plaintiff 
for a named amount, and the resolution was 
entered in the minutes, which were after
wards signed by the mayor and city clerk, yet 
there was no writing signed in such a manner 
as to be binding under the Statute of Frauds. 
—4. Per Mathers, J. :—If the defendants had 
sued the plaintiff for the taxes for 1902, rely
ing on s. 3s7 of the charter, it would have 
been a good defence to shew that he was uot 
the owner of the lands at the time of the re
turn of the assessment roll and its final revi
sion, and, therefore, it could not be said that 
the defendants were asserting two absolutely 
inconsistent rights. Ponton v. City of Winni
peg, 7 W. L. R. 702. 17 Man. L. It. 496.

vi. Effect of Statutes.

Assessment Act, 1807 — Purchase by
city Irregularity in sale—Notice under s. 
18j—Construction of Toronto Act, S Edw. 
VII. e. 86—Waiver—Time for redemption.] 
—Where land was sold under the Assessment 
Act, 1807, for taxes due upon it, an inaccu
rate or insufficient description of the land in 
the assessment roll was a " failure to comply 
with the statutory requirements," which was 
cured by the Toronto Act, 3 Edw. VII. c. 86, 
s. 8, and the failure to give proper notice of 
the sale is also cured by said s. 8. Where the 
city purchased the land the owner must re
deem withiu one year from the purchase, sub
ject to said s. 8. Judgment of the Court of 
Appeal for Ontario. 11 O. VV. It. 23, 15 O. L. 
It. 484. and of Hon. Mr. Justice Mar Mahon, 
9 O. W. It. 288, set aside. Hussell V. Toronto, 
C. It. 11908] A. C. 405, 11908] A. C 493. 
78 L. J. P. C. 1, 99 L. T. It. 738, 24 T. L. It 
908.

Assessment Art, R. 8. M 1892 e.
101. ■■ 160. 188, 191— Statutory effet 
of vesting eertificatr as evidence of regularity 
of tax sale proceedings — Estoppel—Assess
ment of land—Irregularities.]—1. Although, 
by a. 106 of the Assessment Act, It. S. M. 
1892 c. 101. vesting certificates issued by a 
municipality in its own favour, upon sales 
of land for taxes bought in for the munici
pality, are to have the same effect in all re
specte as denis of sale of land for taxes, 
and by s. 191 of the same chapter, as re-en-
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acted by to V. c. 2lt, a. 7. a tax deed I* made 
conclusive evidence of the validity of the 
a roes* ment of the land, the levy of the rate, 
tin- sale, and all the other proceedings lead
ing up to the execution of the deed, .vet it 
does not follow that such vesting certificate 
should have the same effect as evidence as 
tax deeds would have, and the mere produc
tion and proof of the vesting certificate does 
not shift the onus from tin- municipality 
claiming title under it, of furnishing proof 
of the validity of the tax sale.—Alio tea y v. 
t'ampbell, 7 Sian. !.. It. 306. and Ilyan v. 
Whelan, 20 S. <\ It. «13, followed.- 2. The 
provisions of ss. <1 ami 7 of to V. c. 2*1, as to 
the evidential value of a tax sale deed, do not 
apply to vesting certificates, and leave it open 
to the former owner to shew, if he can, that 
then- was no legal assessment or levy for 
the years In respect of which the land was 
sold for taxes. 3. A municipality is estopped 
from questioning the regularity of its own 
proceedings relating to n tax sale, or of the 
assessment upon which the same were 
founded, as against a purchaser in good faith 
who has paid the pun-hase money and ob
tained a deed under the corporate seal of the 
municipality, lie Laplantc and Peterborough, 
T. O. R. 634, followed.—4. The assessment of 
the land In question for the year is'.»i was
null and void, because: (at the assessor had 
not signed the assessment roll, as required 
by to V. c. 43, e. 42. although he had signed 
the certificate appended to the roll, as re
quired by h. 43 of the same chapter; and (M 
the land was only described as the “ N. W. 
quarter 27," without any mention of the 
township or range. Allotroy v. Rural Muni
cipality of Si. \ndretra (19061, 3 W. L. R. 
13, 16 Man. I* R. 2to.

Description In deed—Vncertaintv—In
valid assessment roll—Assessment Act, s. 211 

No arrears of taxe#—Conveyance of right 
of re-entry — Effect of repeal of section — 
Champerty and maintenance— Improvement# 

-Set (iff—Rents and profits. Eede v. Pul- 
ford, 3 O. W. R. 170.

Lapse of ten year# from making of 
levy — Manitoba Real Property JAmitation 
Act, »*. 11. —Application to "prom-ding"
to tell for tarra Manitoba \»*r*»mcnt Act, 
a. in - Lien for ta tv a. ]— Action to restrain 
defendants from enforcing a levy for taxes 
made by them on the lands in question up
wards of 10 years prior to the commence
ment of the pending proceeding# : -Held, that 
the lien, by e. 40 above, is not extinguished, 
nlthough no action, suit or other proceed
ings to realize can be brought at law or in 
equity. The defendants have the right to 
proceed to sell the plaintiff’s lands for taxes 
•o levied. Such a proceeding Is not barred 
I.v -■ 24 above. Royrc V. Mardonntd. 11 W. 
L. R. 277. Reversed (19101, 12 W. I* It. 
347.

Municipal Ordinance- Land Title* Art 
— Trannfrr - Comluairrneaa — Operation 
of effltutr.)—I’nder ss. 201 and 202 of Muni
cipal Ordinance (C. O. 1898. c. 70). a trans
fer of land by secretary-treasurer of a muni
cipality, on a sale for taxe», is conclusive 
after one year, and the sale can only be 
questioned on grounds specified in s. 202. 
Courte are bound to give effect to the un

equivocal language of a «latuie. O'llricn v. 
1'ogatcell, 17 S. C. It. 420, distinguished. 
Ordinance c. 10 of 190U does not affect 
proviso in s. 202 of Municipal Ordinance. 
Re Donnelly Tax Sale (IlHHli, 6 Terr. L.
R. 1.

Non-compliance with statute — In
validity - i'urativc prutAaiona.] In a sale of 
land for taxes there was a failure to distrain, 
although sufficient goods were uu the premises 
to have paid the taxes; the account furnished 
by the collector did not, as required by #. 140 
of It. S. O. 1S87, c. 193, shew the reason why 
the taxes had not been collected; there as no 
delivery to the collector by the clerk of the 
list furnished him by tin- treasurer, as re
quired by s. 141 ; no notification, as also re
quired by that section, by the collector to the 
occupants or owners of the lands of their 
liability to lie sold for taxes; no certificate 
verified by oath as required by s. 142; nor 
any list furnished by the clerk to the treasurer 
of the lands which had become occupied or 
were incorrectly described, as required by s. 
ltd: Held, that the sah was Invalid; and 
the invalidity wn# not cured by ss. 189, V.N), 
which validate a sale on the expiration of two 
yes i s from the making of the tax deed- 
Roland v. Jenkins, 21 Occ, N. 123, 32 O. R. 
338.

Omission to furnish list of lands to 
be sold - lAmitntion acctiona of A annulment 
.tcf — Port Arthur Special Act — Conrey- 
anre by owner after aale — Repeal of Art 
after a<tion brought.] -Tiw omission of the 
treasurer of the municipality to furnish to 
the clerk a list of the lands liable to he Mold 
for taxes is a fatal objection io tile validity 
of a sale for taxes, and neither the limitation 
sections of the Assessment Act, nor the pro
vision of the special Act relating to sales for 
taxes in Port Arthur, 63 V. c. 86 <f).>. are a 
protection to the tax purchaser. The owners 
of laud sold for taxes conveyed it after the 
tax sale to the plaintiff, who then brought an 
action against the tax purchaser to set aside 
the sale. The statute 32 Hen. VIII. c. 9 was 
in force when the conveyance was made, and 
when the action was brought, but was re
pealed before the trial of the action:—Held, 
that the prohibition of the statute applied, 
and that the action could not be maintained. 
Judgment of Ferguson, J., 1 O. W. R. 360, 
aftiimed. Ruttan v. Hurk (1904). 24 Occ. N. 
83, 7 O. L. R. to. 3 O. W. R. 167.

Proceeding by municipal corporation
— Regiaterrd owner — Claimant — Statua — 
Inregiatered title — De<ree — Sullity.] — 
One who, by title registered in registry office 
Immovable ia situated, appears to he owner 
.J it, i- regarded as being in possession 
animo domini, within meaning of Art. 099, 
0. 1'. especially when the immovable Is 
wild land upon which no ostensible act of 
possession has been done. Therefore, where 
such immovable is seized and sold for taxes 
charged against it, in a suit by municipal 
corporation against the pe win who appears 
in !..■ owner as mentioned, the lecree i* valid, 
and a third person who as#<rts ownership 
by virtue of a title preferable to that of 
the defendant, has no status to intervene and 
nullify the dec ree as against plaintiff corpora
tion. Right of ownership of an Immovable by 
virtue of an unregistered title may be ex-
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tinguished by sale undor n decree. Outre- 
mont v. Cabana <1906., Q. It. 14 K. B. 3(16.

Purchaser at — Liability for taxe» of 
year of sale—Statute»—Amendment.]—Or- 
min lots in the city of Calgary wen- on the 
27 th June. 1896, sold for arrears of taxes due 
then-on for certain years prior to 1896 ; the 
sales were duly conlirmed by the Court, and 
..n the 10th July. 1807, and 27th June. 1898. 
the purchaser received certificates of title in 
due form from the Registrar of Land Titles, 
and entered into and remained in possession 
of the lots as owner. The lots were duly 
assessed for taxes for the year 1896. but no 
rate was struck until after the sale. The 
said taxes for 1 StHI remained unpaid for two 
years. Section 81 of the Ordinance Incor
porating the city of Calgary provides that the 
transfer from the treasurer to the purchaser 
shall vest in the purchaser all the rights of 
property of the original holder of the land, 
and purge and dialncutnber it from all incum
brances of whatever nature other than exist
ing liens of the city and the Crown :—Held. 
that the lots in question were liable to be sold 
for taxes for the year 1896, and that, under 
s. R1 of the same Ordinance, the purchaser 
was personally liable to the city for the 
amount of the taxes. Section 81 was amended 
by Ordinance 1900, c. 39, s. 4, by the addition 
after the word “Crown" of the words “in
cluding all taxes unpaid upon such land at 
the day of the date of such transfer, and 
whether Imposed before or after the day of 
the date of the tax sale at which said lands 
were sold —Held, that this amendment did 
not raise the presumption that the section ns 
it originally stood had not the same meaning : 
that the amendment was probably made to 
remove doubts that may have existed. In re 
Ijiughced andt'ity of Calgary, 5 Terr. L. R. 
200.

Rights of purchasers In good fnitn—
Certificate of tale—Prior regi»t ration of deed 
from defaulting oirnrr—Redemption—R. S. 
O. 1X97, r. 2(i, ,1. 10, 17. 23, 2\. ?5, 2*. 29— 
| Edw. VU. (Ont.. 1904), c. 23, ». 108.]— 
Held, that the purchaser of lands at a Gov
ernment -ale for non payment of taxes, has 
an absolute title (if not redeemed by owner 
within the period prescribed by statute), 
which he may perfect by deed from the Pro
vincial Treasurer :—Held, also, that here 
the purchaser failed to obtain his deed under 
It. s. O. 1897, c. 26, s. 23. and register it as 
required by 4 Edw. VII. (Ont.. 1904), c. 23. 
s. 168, a conveyance from the original owner, 
although previously registered, would not dis
place his title in the absence of evidence 
that such conveyance had been taken in good 
faith, for valuable consideration. Judgment 
of the Court of Appeal for Ontario, 8 O. W. 
R. 916. discharged ; judgment of Mr. Justice 
Street, at trial, 7 O. W. R. 11. restored. 
Hen tty v. McConnell, C. It . 119081 A C. 
166 77 I» J P. C. 23. 11 O. W. R . [19081 
A. C. 82.

Valid assessment — Irregularities — 
Collector’s return not verified by oath—Late 
return—Non-compliance with provisions of 
Assessment Act— Sale of lands not included 
in list furnished by treasurer io clerk—Fail
ure to redeem within one year after sale— 
Curative provision of statute—Special Acts 
—Setting aside sale. Laird v. Neelin, 10 Q. 
W R. 429

vii. Redemption of Property.
Application to confirm -Time for re

demption - Statute» - Retroactivity—Land 
Title» .let- Tmder.]—Held, that uu order 
permitting redemption by the original owners 
of land sold for taxes cannot be made under 
the provisions of s. 2 of c. 12 of the Ordin
ances of 1901. as amended by s. 1 of c. 9 of 
1903, unless it be proved affirmatively by 
the applicant for redemption, on the hear
ing of the application for confirmation, 
that, before the time of the actual hearing 
of tin- application, the person entitled to re
deem lias endeavoured to do so, but by rea
son of inability to ascertain the amount due 
has hen unable t<> tender the necessary 
amount Held, also, that the decision of 
tin- Supreme Court of Canada in North 
Itritinh Canadian lnve»tmrnt Co. V. St. John 
Sehool Hi»triet, 35 S. ('. R. 461, is applic
able to sales held prior to the passing of 
tin- Land Titles Act, 1894. In re Raker 
(John i, 7 W. L. It. 69. 1 Sask. L. R. 7.

City corporation becoming purchaser
1 greement for redemption Reaolution of 

council \ccc»»ity for by-law—Tith Retop- 
pel Rt nl Property Act. 1 After the defend
ants, a municipal corisirntion, had become 
purchasers of lands within the city, sold for 
arrears of overdue taxes, and had obtained 
a certificate of title therefor under the Real 
Property Act. a resolution of the city coun
cil was passed agreeing that the land should 
be re-conveyed to the former owner on pay
ment of the taxes in arrear with interest 
and costs :—Held, that the defendant.; were 
not hound by the resolution, as the re-con
veyance of the lands could be made only 
under the authority of a by-law ns provided 
by the city charter. Watcrou» Engine Work» 
Co. v. Town of Palmereton, 21 S. f\ R. 556, 
and Rintrict of North I ancouver v. Tracy, 
34 S. (’. R. 132. followed Judgment np- 
pealed from 6 W. L. R. 730. 7 W. !.. R. 
702. 17 Man. L. R. 496, affirmed. Pouf on 
v. City of Winnipeg, 41 8. (’. R. 18.

Exercise of privilege -Right» of pcruon 
rcdci-ming—Obligation of purchaerr—Recon
veyance.] -- The privilege of redemption of 
an immovable sold for taxes by virtue of 
the statute, 62 V. c. 58. s. 4<t2 <<>.>. in the 
same way as the power of réméré provided 
under the title “Sale" in the Civil Code, 
can only be exercised by a reciprocal act 
of retrocession. Such powers operate as a 
condition renolutiore, and are exercised, by 
those who have the right, by a unilateral 
deed manifesting ihe intention, the effect of 
which is to put matters in the same condi
tion ns If the sale had not taken place. The 
parties continue to have their respective 
rights, except the legal obligations to which 
the redemption or réméré is subject. There
fore, one who exercises the power of re
demption cannot exact from the purchaser 
the making or signing of a deed or declara
tion relating to it. especially If it introduces 
clauses from which obligations would arise. 
Parent v. Kennedy, Q. It. 33 8. C. 55.

Judgment establishing right — Pur-
chaecr’s right to rcimbur»rmrn$ for improve
ment».]—The owner of an immovable sold 
by the sheriff, by virtue of 62 V. e. 58. «. 
401 (it. for ta see «lu*» to the city of Mont
real. or bis representative, who redeems ac
cording to the terms of s. 402 of the same
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statute, has n right of action against the 
purchaser in order to establish judicially the 
exercise which he has made of the option of 
redemption and the fulfilling of the required 
formalities. The purchaser cannot set up 
as a defence to tbls action, the coat of re-

Kirs which he had made since the sale, 
t lie reserves the right of exacting reim

bursement therefor when a demand for pos
session of the immovable is made upon him. 
Judgment in Q. It. «'13 S. C. 5fi, varied. 
Parent v. Kennedy, Q. It. 34 S. C. 535.

Land Tan Act, 11 V. «. 7, s. 12—
Offer to redeem made uithm tun year» 
auffieient—Rule to n'deem may be taken out 
later—Legal tender.] -The land was sold for 
non-payment of land-tax on 3<>th September, 
1859. The affidavit of plaintiff's agent states 
that the redemption money was tendered on 
94th May, I80L and the rule to redeem waa 
taken out on 7th January, 1802. The de
fendant shewed that no money was pro
duced. and no offer was made which would 
amount t>- a legal tender. Against the ap
plication defendant contended til that as
plaintiff did ii"' take out hie rule until after
the expiration of the two years allowed to 
redeem he was too late, even though the 
tender had been made in time; (2) that no 
legal tender having been made the rule must 
be discharged: Held, Peters, J„ that it was 
suffi. i« nt to satisfy the statute if the tender 
was made within two years, even though the 
rule was not taken out until after the two 
years had elapsed. Although an actual ten
der is not in all cases necessary, yet here 
there was no offer which could amount to a 
legal tender of any amount, and. therefore, 
the rule must fie discharged. Sullivan v. 
Ramsay (INCf. 1 l‘. E. I. It. 215.

Land Tax Act, 11 V. e. 7, a. 12
Power of Supreme Court—/.'quit>/ of redemp
tion—Application to redeem — Charges dis
allowed.]—Application to redeem land sold 
for non-payment of land-tax. The statute 
gives an equity of redemption for two years 
from sale on payment of the purchase money 
with lawful interest and reasonable expenses, 
ami a fair allowance for Improvements. In 
this case the plaintiff tendered £<!, but de
fendant claimed £11 Us. 8d., in which lie in
cluded charges for clearing land, attending 
the sale, attending to register deed, attend
ing to pay land-tax. having land surveyed, 
etc. The defendant contended that the Su
preme Court had no jurisdiction, and that 
plaintiff must resort to the Court of Chan
cery :—Held, Veters. J., that the Court had 
jurisdiction, and that during the two years 
the purchaser could neither commit waste 
nor claim remuneration for improvements 
which a mortgagor in possession could not 
claim, and, therefore, the charge for clear
ing land could not be allowed. Also, that 
in the absence of positive allegations in de
fendant’s affidavit supporting the charges for 
surveying and attending to register they 
could not be allowed, and that the charges 
for attei.ding the sale and to pay land-tax 
could not be allowed in any case, Sullivan 
V. Ramsay (18112). 1 P. E. I. R. 201).

Land Taz Act—Redemption — Tender 
Who» «111rehaser has seintlp assinm d t<> third 
party. |—C. bought nt land tax sale and sub
sequently conveyed to Ramsays, hut no no
tice of the conveyance was given to the

former owner. Ramsays lived with their 
mother, who had been the lessee and should 
have paid the tax, and C. was her son-in 
law. UeRlois, h.'s agent, tendered the re 
demptlon money to C. suhsi-qtient to the 
latter's conveyance, and in ignorance of it, 
but it was refused. C. and his brother, in 
their affidavit, asserted that DeBlois, when 
making his tender, did not express tl at he 
was making it for the plaintiff, and that 
he did not refer to him as owner of the land, 
and hence it was insisted the tender was bad. 
Vnder the circumstances it was clear that 
Carr knew that plaintiff was owner: Held, 
Peters, J., that the tender was good, and 
the plaintiff was entitled to redeem notwith
standing the assignment to Ramsays. Sul
livan v. Carr <f Ramsay (1803), 1 P. E. I. 
R. 228.

Owner and purchaser —- Compensation 
for improvement».]—The owner of land sold 
for land-tax applied to have the amount of
redemption money ascertained, and I....... ...
pel purchaser on re-payment thereof to re- 
convey. The purchaser was .iwner of the 
dower, and had been In iiossession. at time 
of sale, under an agreement to purchase. 
He submitted an account for £19 3s. 2d., 
made up of £5 13s. 2d. for purchase money, 
£3 10s. for ploughing and fencing, and £11 
for erecting a house. The Act gives the 
owner a right t" redeem within two years 
on re-payment of the purchase money with 
interest and all reasonable expenses, and a 
fair allowance for improvements. The ques
tion arose here as to whether the items for 
ploughing, fencing and building a house, were 
such as a purchaser had a right to make, 
or for which, if made, he was entitled to 
compensation:—Held, Peters. J., that the 
purchaser, until the expiration of two years.
i> only an equitable mortgagee, and as rack 
is allowed for necessary expenditure in keep 
ing the place in repair, but not for other 
improvements, such ns new buildings, except 
under special circumstances. That there be 
ing no necessity shewn for the Improvements 
defendant ought not to be allowed for them. 
That as owner of the dower defendant was 
himself hound to pay one-third of the pur
chase-money. That on payment of the bal
ance of the i *»*liuse-money, etc., the de
fendant must execute a reconveyance to 
plaintiff. Compton v. Pope (1801), 1 P. E 
I. R. 181.

Right of owners to redeem—Extension 
of tiipe for—Special Act. 2 Edw. VII. c. 49 
—Con«truction—Payment to town treasurer 
by tenant in common—Agreement to take 
back money — pleading — Amendment — 
Costs—Title to land. Ray v. Kilyour, 9 O 
W. R. Ml.

School taxes — Confirmation of sale - 
Time for redemption—Extension—Terms. Re 
Le tri» and Phalen (N.W.T.), 1 W. L. R. 3d

Time for 1 demptlon—Statute—Retro 
activity- Con titi tional law.1—Section SO of 
the charter r the city of Calgary (Ordinance 
33 of 189,'’ provides that If land sold for 
taxes he not redeemed within one year after 
the date of the sale, the purchaser shall he 
entitled to a transfer, which shall have the 
effect of vesting the land in him in fee simple 
or otherwise, according to the nature of the 
estate sold : and s. 81 provides that the trnns
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fer shall not only vest in the purchaser all 
rights of property which the original owner 
had therein, but shall purge and disineumber 
such land from all payments, lien charges, 
mortgages and incumbrances whatever, other 
than existing liens of the city and the Crown. 
Certain lots in the city of Calgary were sold 
for taxes on 1Uth April. 1000, and a transfer 
was given to the purchaser on 8th May. 1001, 
the owners not having offered to redeem with
in the year:—Held, that s. 2 of Ordinance 12 
of 1001, "an Ordinance -espeeting the Con
firmation of Sales of Ivanu for Taxes.’* passed 
12th .Tune. 1901, giving a right to redeem at 
any time before the hearing of the application 
for confirmation, is not retrospective, and that 
the original owners could not take advantage 
of its provisions.—Held, further, that ss. 80 
and 81 of the charter of the city of Calgary 
are not ultra vires as 1 eing in conflict with 
ss M and 17 of the Land Titles Act. 1894. 
Wilkie v. Jcllctt. 2 N. W. T. Reps. No. 1. p. 
12.'. 20 H. C. R. 282. applied. In re Kerr. 5 
Terr. L. R. 297.

Unpatented lands sold as patented—
Breach of warranty— 'f^representations — 
Damage* —Assessment Art—Redemption. 1 — 
When the secretary-treasurer of a munici
pality. acting under s. 1(52 of the Assess
ment Act, it. s. M 1908 117. advertises
lands to be sold for arrears of taxes as
"patented," although in fact they are un
patented. and the purchaser, relying on that 
statement. !mva without making any investi- 
gstion of the title, he is entitled to recover 
from the municipality as damages for a 
bt-nch of warranty the amount he paid for 
the lands, also all sums paid for subsequent 
taxes on them with Interest. Such statement 
should he held to be a positive statement of 
fact made with the Intention that it should 
be relied upon, and not merely an expression 
of opinion, and, being untrue, amounts to a 
misrepresentation, excluding the operation of 
the rule of caveat rmptor. McSorley v. St. 
John. <5 S. O. R. M4, De Lasalle v. Guild
ford. f 19011 2 K It 21.1: Chapman v. Brook
lyn. 40 N. Y. 379, and Pearson v. Dublin, 
f 19071 A. C. 311. followed. .4 ««fin v. 
Fimroe. 22 IT. C. R. 73, and MeT.eUan v. 
Assiniboia. 1 Man. !.. R. 201. distinguished 
on the ground of differences in statutory 
enactments. Held, a’so, that s. 100 of the 
Act does not prevent the plaintiff in such a 
case from recovering back his money. 2. 
That, notwithstanding s. 229 of the Act. the 
Court could add the subsequent taxes paid 
hy the plaintiff to the amount paid by him 
for the land in the first place, and treat 
the whole as damages suffered hy reason of 
the breach of warranty. 3. That the defend
ant municipality should be allowed one month 
within which to redeem the lands under s. 
108 of the Act, as having been sold through 
error, and that, in case of redemption within 
that time the judgment should he for costa 
onlv. Alloway v. Rural Munitipality of 
Harris. 18 Man I* R. 303, 8 V . L. R. 720. 
9 W. L. R 392

▼iii. Miscellaneous Cases.

Highway ieclnded in land sold—Void 
■ale—Deviation road—Sale subject to right 
of way—Misconduct of plaintiff— Costs. Mc
Cabe ?. Armstrong. 3 O W. R. 898.

Injunction — Exemption—Court of re
vision— Appial to—Estoppel. |—Au injunction 
may be granted to restrain a tax sale. The 
limits of such jurisdiction discussed. It is 
not n<cessary that exemption from taxation 
should be raised before the Court "f Be 
vision ; and a person wrongfully assessed by 
reason of exemption is not estopped bv ap
pealing to the Court of Revision. Canadian 
Pacific Rw. Co. v. Town of Calgary, 1 Terr. 
!.. R. (57.

12. Valuation or Property.

Appeal — Married woman — Circuit 
Court—Amendment of roll Time — Resolu
tion of council.] a married woi an who h 
the owner of real estate in a municipa’ity, 
whose name is on the valuation roll as such, 
end who i> a taxpayer, is qualified and has 
the right to take the appeal to the Circuit 
Court given in clause l "f Art. 1061, M. O. 
Amendments of the valuation roll, in any 
year in which a new roll is not made, can
only be made in the district of Quel... in
the month of June or July. Hence, resolu
tions passed hy a local council in the district 
of Quebec in the month of September, to 
erase the names of proprietors inscribed on 
the valuation roll, and to substitute in their 
st.ad the names of a large number of other 
persons, are null and void and will be quashed 
upon appeal. Uou<-hcr v. Corporation of 
Limoilou, Que. R. 31 S. C. 178.

Bridge over Niagara river between 
Ontario and the United States was built by 
a bridge company for the passage over it of 
trains having connecting lines on either side 
of the river:—Held, that the rule of valua
tion to he applied is that provided by s. 43. 
s.-s. 2 (a>, of the Assessment Act, 4 Èdw. 
VII. c. 23 to.), namely, that part of the 
structure wl ' in the province is to be valued 
ns an integral part of the whole, and at 
its cash value ns the same would be ap
praised upon a sale to another company pos
sessing similar powers, rights and franchises, 
and subject to similar conditions and bur
dens, r nd incorporating the provisions and 
basis of the Assessment Act. set forth in e. 
42. s. s. 2. Re Inttrnational Bridge Co. and 
Village of Itridgcburg, 12 O. L. R. 314. 7 
O. W. IL 497.

Companies Ordinance—Gas and water 
company — Mains and pipes — Real estate 
— Land — Eixtures — Exemptions—Double 
te ration.]—Where a waterworks company 
were assessed for certain lots, and opposite 
the entry under the heading on the assess
ment roil, " value of lot in parcel without 
improvements," was placed " $311." and 
under the heading " value of buildings or 
other improvements," was placed " .<100,000,'’ 
and in this latter sum it was Intended to in
clude the company's water mains and pipes 
laid on ihe streets of the city : —Held, follow
ing Const mers’ Gas Co. of Toronto v. City of 
Toronto. 27 8. C. R. 413, that the company’s 
water mains ami pipes were assessable as 
" land." 2. That, however, the form f.f the 
assessment did not include the mains and 
pipes, and that the attempted assers ruent of 
them was ineffective, and that the roll could 
not be amended, in view of the fact that the 
value of the mains and pipes Vd not been 
made a question in the proceedings. 3. That
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the fact that the city charter gave power 
to assess the shares of the company did not 
prevent the city from exercising the power 
also given thereby to assess any part of the 
company's real or personal property. 4. Hint 
the fact that the mains and pipes were laid 
under the authority of an agreement with 
the city in that behalf did not exempt them 
from assessment. Calgary da» and M’a fer
vor*» Co. v. City of Calgary, 2 Terr. I* R. 
447.

Deposit — Notice — Time — Revi»ion 
— Municipal council — Pi»<retion — Inter- 
fcreme by Court.]—Notice of the deposit of 
a valuation roll, under Art. 732. M. <\. and 
of its revision by the intviicipal council, un
der Art. 788, may be given simultaneously 
by one and the same document, no Interval 
of time being required to elapse between the 
two. Municipal councils. In revising valua
tion rolls, have n discretion, with which the 
Courts will not Interfere by the exercise of 
their reforming power, except in cases of 
evident Injustice amounting to oppression. 
Lcdout v. Municipalité du Canton de Stc. 
Edwige de Clifton, Que. R, 30 S. C. 20.

Discrimination against non-resi
dents — Petition to County Court Judge 
Authority of agent of rat* payer—Time for 
petition Objection made to a»»e»»or»—No-
Hot Won't Payment of tchool tm Cer
tiorari—(/round». |—In a petition for relief 
by a non resident ratepayer under 14 V. c. 9 
(N.B.), it is sufficient evidence of authority 
to warrant the County Court Judge in act
ing. that the person petitioning describes him
self ns the agent of the person aggrieved in 
the matter of the assessment, and swears to 
the truth of the statements in the petition. 
The time within which the petition must be 
presented under the Act does not begin to run 
until after the assessment complained of has 
been made up from the corrected Hal and filed 
with the county secretary, and then within 
one month, either from notice of the assess
ment from the county offleer charged with the 
duty of giving notice, or from the time the 
person assessed first heard or knew of such 
assessment. It is no objirtion to an applica
tion under the Act that objection to the valua
tion of the property was made to the assessors 
under C. R. r. IrtO. s. 59. and that the objec
tion might have been further prosecuted be
fore the valuators under s. 68. Where one 
of the objections under the Act is that the 
property of residents had been greatly under
valued. the effect of which was to increase 
the rate of non-residents, it is not necessary 
that the residents, the valuation of whose 
property is attacked, should have notice of the 
application. The right to apply for relief 
from general county taxes Is not waived by 
payment of the school tax. The petition un
der the Act must contain facts from which it 
can he collected that the petitioner is 
aggrieved, or must state the fact The 
specific grounds upon which a certiorari is 
granted must, under Rule 7. Mich.. 1899. he 
stated, and a general statement, i.e., " also 
all other grounds taken at the hearing in the 
Court below." is objectionable. Iter v. Wil
kinson, 35 N. R. Reps. 538.

Gas pipe»—Natural gas company. Re 
United da* and Oil Co. of Ontario and Town- 
ehip of Colchciter South, 1 O. W. R. 842.

Illegality as a ground f-»r setting 
them aside - Over valuation in particular
ra»e» — Complaint and appeal— I'aluation 
according to instruction*—Swearing in of 
valuator»—Irrégularité» in roll»—Putic» of 
valuator*. 1—Tin* valuation roll of a town 
may be set aside by the Superior Court, on 
a petition to that effect, ‘‘by reason of Ille
gality." R. 8. O. ch. 4378. Such Illegality 
must be of ■ kind that vitiates the roll, as 
a whole, and overvaluation in particular 
cases affords no ground for such a proceed
ing. The party affected, In such n case, has 
a right of complaint to the town council, 
on appeal from the decision of the latter to 
the Circuit Court within a prescribed delay. 
The remedy by petition to the Superior 
Court, and that by complaint and appeal to 
the Circuit Court, are distinct in their pur
poses. and n party using the former will not 
be allowed fn so amend his petition as to 
make it include the other. Allegations In a 
petition to quash setting forth in substance 
that, in making the valuation roll, the valua
tors did not give their own estimated value
of the property therein, but. at the bidding
of the council, over-valued it in order to make 
the borrowing of money by the corporation 
more easy, are not demurr ible. ns they 
amount to charges of illegality for which, if 
proved, the roll should be s»t aside. The 
oaths of office of valuators need not be in 
writing. When no substantiel wrong is 
shown, a valuation roll will not be set aside 
for mere Irregularities, such as insufficient 
notices, irregular adjournments of sessions of 
the town council, the refusal to examine the
valuators at the hearing of a complaint, or 
mistakes ns to valuation in particular cases. 
When the valuators are two or more In num
ber, they are not bound to jointly visit or 
inspect the properties they have to value. 
Perdrai v. Montreal ll>»t (19101. 37 S. C. 
(Que.) 456. 16 R. de J. 8. 11 Que. P. R. 89.

Improvements — Selling value ] — The 
measure of value of Improvements for pur
poses of taxation prescribed by s. 38 of the 
Vancouver Incorporation Act. 1900. Is the 
actual cash selling value, and not the cost. 
In re Municipal Claunet Act and 7. O. Pun»- 
muir, R R. C. R. 361, followed. In re Van
couver Incorporation Act, 1900. and /?. T. 
Roger», 9 R. C. R. 373. not followed. In re 
Vancouver Incorporation Aet, 1900, and 
R. T. Roger», 9 R. C. R. 495

Income — Baeit of a»»e»»ment—F.remp- 
tion.]—Although n person as* used for in
come tax under the Municipal Ordinance was 
not during the previous year a resident of 
the municipality, the previous year’s income, 
wherever earned, may he taken as a basis 
for determining the amount for which be 
should he assessed. Income to the extent 
of $800 is exempt. Lamontaigne v. Town of 
Maclrod, 6 Terr. L. R. 190.

International bridge — A»»e»»ablr
value.]- In assessing for the purpose of 
taxation that part of a bridge, crossing the 
Niagara river, lying within a township in 
Canada, regard cannot be had to Its value in 
proportion to the value of the franchise or 
of the whole bridge, or to the cost of con
struction. hut only to the actual cash price 
obtainable for the land and materials situate 
within the township. In re Bell Telephone 
Company A»»e»»ment, 25 A. R. 351, and In
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re London Street Railway Company A enrhu
ment' 27 A It. 83, applied. In re Quccnaton 
Hei'ihta Hridor Company Aaaraament < 11X111, 
21 Ore. N. 112. 1 O. L R. 114.

Lands acquired for railway — Real 
value—Farm purpoae»—Villa fie lot».]—The 
railway company had acquired a parcel of 
land of more than 200 arpents for the pur
poses of their railway, hut. changing their in
tention. they leased if ns a farm, by a lease 
for a year, renewable from year to year, 
with the condition that it should not be Med
except for the purposes of pasturage, for 
which it was quite unfit. The company had 
prepared a plan of subdivision of the land 
into lots, and had made ’pnliratlon to the 
corporation and the government to have it 
adopted and registered. They had also ad
vertised the sale of the property in lots:— 
Reid, that the land should be valued for 
assessment purposes according to its real 
value, and not according to the value which 
it might have for agricultural purposes only. 
hi re Canadian Pacific Rw. Co, ‘""I Village 
of Verdun, ij. R. 20 H. C. 104.

Lands In city—Stratheona City Charter, 
tit. SI. ». 3—"Fair actual value" — Situa
tion and u»e—Farm land» Reduction of an- 
arnnmcnt bp County Court Judne C,roaa " 
difference—Xo evidence of relative value»— 
Riflht of appeal from decision of Countu 
Court .lud'ie Municipal Ordinance, are. 13$ 
(12) -— Unonimoua vote of city eouneil — 
waforitg of member» prêtant Forum <■->• 
hearing appeal—Procedure on appeal—.16* 
lener of note» of evidence taken before Judfie 
—Re-examination of iritneaaea before Court
en lane. I Clause 12 of • 188 of the Muni
cipal Ordinance provides that “ the decision 
and judgment of the Judge” (t'.c., a District 
Court Judge, upon appeal from an assess
ment ) “shall he final and conclusive in every 
case adjudicated upon, and can only be ap
pealed from by a unanimous vote of the coun
cil •' Held, that although n right of ap
peal was not expressly given, this clause 
must be interpreted ns permitting an appeal 
if the council by a unanimous vote auth
orised it—a provision within the powers of 
the legislature ; and. although no provision 
as to the Court for hearing the appeal or 
the machinery of appeal was made. In order
to give effect to the right of appei i. it must
be assumed that the appeal should he to the 
same Court and In the same manner as any 
other appeal from the decision of a District 
Court Judge.—The Stratheona city charter 
provides that a majority shall be present 
for the purpose of the transaction of husi-
iew II'id 'imt, although only of the s
aldermen of the city were present when the 
council voted in favour of an appeal, ns the 
ft were unanimous, and were a majority of 
the 8. the vote was a unanimous vote of the 
council within the meaning of clause 12 of 
sec. 13R of the Municipal Ordinance.—Vpnn 
the hearing by the District Court Judge of 
the appeal from the aaeeeement, neither be 
nor nnv other person present took notes of 
the evidence: Held, that the city corpora
tion. appealing from his decision, should not 
thereby he deprived of their appeal : and the 
witnesses who gave evidence before the 
County Court Judge were called before the 
Supreme Court en banc, and gave, as far 
as ixiasihle. the same evidence ns was given, 
below, but no new evidence.—The Creaeent.

41 W. It. 533. followed.—The lands in ques
tion. .'KM acres, within the city, were pur
chased by a syndicate, more than a year 
before the appeal, for $350 an acre. They 
were assessed at $250 an acre, and that was 
reduced hy the District Court Judge to $150 
an acre. Section 3 of title 31 of the Sirath- 
cona charter provides that ” land shall be 
assessed at its fair actual value." and con- 
tinues: “In estimating the value, regard 
shall be had to its situation and the pur
pose for which it Is used. or. if sold by the
present owner, it could and would probably 
be used in the next succeeding 12 months." 
There wa- no evidence of any depreciation 
in value since the syndicate bought : but the 
evidence shewed that the lands were situ-
ated nt ......... utermoet point "f the city, a
mile from the nearest subdivided portion of 
tin- city, 2 miles or more from the chief 
business portion of the city, and having no 
communication by roads or streets with other 
parts of i In' city ; that the lands were not :it 
present used for any purpose, and were 
covered with hush. and. even if sold, would 
not probably be used for building within the 
next 12 months; there was no suggestion of 
any other use, except for farming purposes ; 
and the assessor stated that adjoining farm 
lands were assessed nt $100 an acre :—Held, 
that the rates fixed by the County Court 
Judge was the fair actual value of the pro
perty- Section 3 of title 31 further provides 
that there shall he no reduction, unless the 
difference between the value and the assess
ment he gross, if the assessment bears a fair 
anil just proportion to the assessment of 
other lands in the immediate vicinity :—Held, 
that this provision had no application, be
cause the difference was gross, and because 
there was no evidence from which the rela
tive values of this and other adjoining lands 
could he ascertained. Re Stratheona d Ed
monton d Stratheona Land Syndbatr (1f>l0>.
15 W. L R. 254

Measure of Talne — .Municipal Cfauara 
Art, It C. 1—The measure of value for pur
poses of taxation prescribed by s. 113 of the 
Municipal Clauses Act is the actual cash 
selling value and not the costs. In re Dunt- 
muir, 8 R. C. R. 3fi1

Mineral lands- Principle of a»acaamrnt.] 
—Ruildings and plant—Scheme of assess 
ment Act. 1001—Clerical error. Can. Oil 
Field» v. Oil Sprintn MOOtP. 8 O. W. It. 
480.

Modification by Judge—-Error in prin
ciple.]—The Judge ought not to vary the 
valuation of a property made upon oath hy 
the assessors of a municipality, unless it has 
heeir made in consequence of an erroneous 
principle, or is so evidently erroneous that a 
competent and honest man could not arrive 
at the same result, liai in v. Town of St. 
Loui». Q. It. 20 8. C. 140.

Municipal assessment is for municipal 
purposes only, and is from the point of view 
of municipal revenue; usually it does not 
represent the real value nor the market value 
of the property. Hence municipal assess
ments cannot and ought not, as a general 
rule, to he an absolute standard in fixing 
the value of the property expropriated, es
pecially when the expropriation takes only
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a part of the real estate. Can. Nor. Que. 
/fir. Co. v. Frenctte (1900t. 10 Que. 1». 11.

Petition to set aside ]—Court of Re 
view has no juridiction to hear nn appeal 
from a judgment on a petition to net aside 
a municipal valuation roll When an In
scription in review is dismissed for want of 
jurisdiction, it will be *<• ordered without 
costs, if the want of jurisdiction was raised 
by the Court itself. Martel v. Maraton, 11 
Que. P. R. 11.

Putting two lots on plan in one par
cel -Sale o] real rotate fur municipal fuses 
—Sale of tiro lota aa forming only one— 
Mode of divi':on on accepting part.]— ( 1 ) 
The union f two Iota on plan ns forming 
only one bit e|t, on the assessment mils for 
municipal purposes, i* at moat an 
larity that the owner assessable ought to 
have separated within the time allowed. 
When that time has expired he is not en
titled. without proof of damage, to move to 
set the assessment aside. On the list taxes 
remaining unpaid prepared by the secretary- 
treasurer of the local council and <>n the 
copy be transmits to the secretary-treasurer 
of the county, the same as in the list pub-
llehed bj the latter for the sale, the whole 
as provided for in arts. .171. 373. 99R and 
900 C. M., these lots ought to be described 
in the same way ns on the assessment mils 
as' forming only one parcel. After the sale 
the purchaser on taking less provided for in 
art. 1001 C. M-. is entitled to a fraction of 
the two lots thus united, forming one parcel. 
Hence, an offer to pay the amount to re
lease and the costs, providing for the adjudi
cation ns to one of the lots. Is not a legal 
release, and the sale of the one the arbitra
tor chooses, and the certificate given to him, 
are void. Donaia v. County of Shcfford 
(19091, Q. R. 30 8. C. 307.

Railway buildings- -Construction of As
sessment Ordinance—" tands ’’—Valuation 
of buildings—Appeal—Costs. Ite Can. Sor. 
/fir. Vo. rf Omtmce S'hool Diatrict (N.W. 
T. 1900). 4 W. L. R. 547.

Railway lands Right of tray.}-—Held, 
following Route v. Great Western /fir. Co., 
15 V. C. It. 108, that the grading of a rail
way could not be assessed, and that In order 
to ascertain the value of the railway property 
consisting of the right of way and station 
house* and yards, a fair test was to take the 
average value per aero of the tier of lots
through which iii- railway ran, and, after 
making a reduction from that for the value 
of buildings and Impn vements on t h.- farm,
to value the railway lands at the same value

through which they 
passed. Applying this rule, and taking the 
value of each lot adjoining. It was found that 
(including the buildings upon them) the lots 
were assessed at an average value of $15 per 
sere. The railway company’s lands, valued 
at this tig ore. were foUIKl to lie worth $6,175, 
from which a deduction of $.187. being 7Mi 
per cent., was made on account of the aver
age difference in the val le of buildings on the 
adjoining farms. Subtracting this amount 
from $5,175 left a balance of $4.788. at which 
the assessment of the railway company’s 
lands was fixed. In re Totcnahip of Chat
ham and Canadian Porfflc Rtr. Co.. 21 Occ. 
N. 534. 8

Vacant land — IfMwirijm/ Ordinance — 
Conatruction—Appeal—Onua. | The onus Is 
on the appellant to shew that varan! land 
in towns comes within the exceptions men 
tinned In s.-s, 1 of s. 127 of the Municipal 
Ordinance (V. O. 1898, c. 70) ; otherwise it 
is properly assessed under s.-s. 2. Wtiere 
vacant land Is shewn to be “ bona fide en
closed.” ns mentioned In s.-s. 1. sud used in 
connect Ion with a residence ns a garden, 
“ position and local advantage " are to In* 
considered in addition to an annual rental 
in fixing the value for assessment purposes, 
and persons making use of valuable lands 
for the purposes of a garden, park, etc., 
should be assessed for It in the same pro
portion of value ss other lands in the vicin
ity. Ife Rnminek (hohclla) and Toirn of 
Fdmonton, 5 Terr. I* R. 402.

Vancouver Incorporation Act. 1900,
■a. 38, Rfl Valuation of improvement» — 
Mode of -Dceimon of Judge on appeal from 
Court of Remaion—Appeal from ] —No ap
peal lies from the decision of n Judge on an 
appeal from the Court of Revision, had un
der s. 56 of the Vancouver I neons» ration Act. 
An objection to nn appeal on the ground 
that the Court has no jurisdiction to hear 
it is not a preliminary objection within s. 
83 of the Supreme Court Act. Although the 
full Court has no jurisdiction to hear ap
peals. it has jurisdiction to award costs 
in dismissing it. Under s. 38 of the Van
couver Incorporation Act. 1900, all ratable 
property for assessment purposes shall he 
estimated at its actual rash value, as it 
would he appraised in payment of n just debt 
from a solvent debtor.—In estimating the 
value of nn expensive residence built by Its 
owner, it is fair to assume that the owner 
will not permit hia property to be sacrificed, 
and therefore a valuation approaching to 
nearly the actual coat Is not excessive. In 
re Vancouver Ineorporation Art and Rogrra, 
23 Occ. N. 72. 9 B. C. R. 373.

Waterworks company Vatuino plant 
—/ F.dir V/l. c. ». ?—Rctroactiinty — 
Construction.!— Hrld. that the statute 1 
Kdw. VII. e. 9. a. 2. amending the Assenti
ment Art hv inserting as. 18n and 18b. is 
not retroactive, and therefore does not affect 
the asaessment in qnentlon. which was made 
by the assessor and confirmed on appeal to 
the Court of Revision for the city, before 
the Act came Into force; but doubted, even 
if the Act is retroactive, whether in any way 
It affects or changes the principle of assess
ment governing corporation* like the appel
lants. All that it enacts Is, that the pro
perty shall lie valued as a whole, or as an 
Integral part of a whole, Instead, a* formerly, 
by wards separately. Thus It leaves un 
touched and unaltered the law laid down in 
/" re Hell Telephone Com pa up A aai lament. 
25 A. R. 351, In re London Street Railtrny 
Company A area ament. 27 A. R. 83. and In 
re Queenatnn Height» Bridge Aaaeaament. \ 
O. L. R. 114. that as real property It shall 
lie estimated at its actual cash value, as it 
would he appraised in payment of a just 
debt from a solvent debtor. This standard 
by the Act of last session Is now applied to 
the property In its larger area as extended 
by the statute, but the standard remains the 
same ’.— Held, also, that the evidence of wit
nesses fixing value by wards ( when one of 
the elements of such value is the possibility
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of a franchi»* .o such ward, distinct from 
other wards, being obtained at some future 
time). is too remote to prevent the applica
tion of the law as settled by the cases, as 
also is the chance at some future time of 
getting a franchise to connect the wards with 
one another. In re Stratford Watrricorkt 
Co. and City of Stratford, 21 Occ. N. 479.

Wild lands -Valuation—Assessor acting 
on instructions from superior officers—Ex
emption—Jurisdiction of Court of Revision.1 
—In assessing 500,000 acres of wild land, 
consisting largely of inaccessible mountains 
and valleys, the assessor acted on instruc
tions received from his superior officers and 
fixed the value at $1 per acre for the whole 
tract. On appeal to the Court of Revision 
and Appeal, evidence was taken, and an 
average value of 4f> cents per acre was fixed. 
An appeal was taken to the full Court, on 
the grounds that the valuation was too high,
sud that, so far as eon....... the lands were
concerned, they were exempt from taxation 
under the company's Subsidy Act, and on 
the argument counsel for the company asked 
the Court to fix the assessable value of the
lands at the specific sum of $47.9803: 
Held, per Drake, J., that, as some of the 
land was of some value and some of it of no 
value, the fixing of a flat rate was not a 
compliance with s. 51 of the Assessment Act, 
19<M, and that the assessment should be set 
aside with costs. Per Irving, J.. that the 
evidence did not enable the Court to form 
any opinion as to the value of the land 
within the meaning of s. 51. and. as the as
sessment was improperly levied at the outset, 
the Court should simply declare that there 
was no proper assessment in respect of which 
an appeal will lie :—Held, per Drake and 
Irving. JJ. (Duff, J., dissenting), that by 
the operation of s. 3 of the amending Act, 
with respect to all the lands granted to the 
company, the exemption from taxation con
ferred by s. 7 of the Subsidy Act expired 
with the expiration of the period of ten 
years, beginning with the 8th April. 1893. 
and that therefore the lands claimed to be 
exempt were assessable. In re Nelson and 
Eort Sheppard Rte. Co., 24 Occ. N. 385, 10 
B C. R. 519.
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ATTACHMENT OF DEBTS

1. Generally—What Debts Attachable,

2. Practice and Procedure in Garnish
ment, 325.

1. Generally—What Debts attachable.

Alimentary allowance — Claim for 
maintenante of natural child—4 nrcstors.]— 
The obligation resulting from u natural re
lationship does not extend to the ancestors of 
the father and mother of the natural child.
2. Alimentary debts, for the payment of 
which an income bequeathed for alimentary 
purposes may be attached, are such ns are 
due to a creditor who has furnished aliments 
to the person entitled to the allowance and 
hia family, and not those which such person 
may be under an obligation to furnish for 
his natural child. McAulay v. McLennan, 
Q. R 23 S. C. 419.

Alimentary allowance—Pension.] — A 
pension granted by the Montreal Harbour 
Commissioners to a sick pilot, from the “ De-
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cayed Pilota’ Fund.” in an alimentary allow- 
um, and la exempt from seieure, under Art. 
5!W. s. 0, C. (*. P.. except for an alimentary 
debt. 2. An alimentary pension can only be 
aeixed for an alimentary debt incurred while 
the pension is in force, and not for a debt 
incurred before the pension began to run. 
Hamtlin v. Perrault, Q. It. 21 8. C. 51.

Alimentary allowance—Prior and tub- 
tequent.]—According to the Quebec proce
dure. under Art. 590, paragraph 4, there is 
no distinction, as regards the right to attach 
alimentary allowances, between a debt prior 
to and one subsequent to the act by virtue 
of which the allowance is paid. 2. Allow
ances may, therefore, be attached to answer 
all alimentary debts. 3. The distinction 
which In France results from Art. 582 of 
the Code "f Procedure does not exist Is our 
law. Labrrraue v. Uauthirr, 2 Q. P It. 4M. 
(Contra, Madden v. (V Regan, Q. It 7 8. C.

Amovnt due under agreement for 
sale of land Variation of agreement after 
terrier of garnithre summon*—Right of gar- 
nithrc to deduet money paid for tans and 
intrreit—Statement filed by garnithee—.1 d- 
mittion—Ettoppel. 1— A garnishee summons 
was served on the garnishee on the 18th 
March. 1909. On the 0th April. 1900. the 
garnishee filed a statement shewing that she 
was indebted to the defendant in the sum of 
$2,052 for purchase money of land, under an 
agreement made on the 28th October, 118)8. 
but that bv an agreement made on the 5th 
April, 1909 (that Is, af‘er service of the 
garnishee summons), no instalments would 
be due until the 1st November. 1909. when 
$150 and interest would be due and payable. 
The plaintiff (garnishing creditor) appar
ently accepted that statement, and after the 
1st November, 1909, moved for an order that 
the garnishee pay $150 into Court >—J7rfd, 
that the service of the garnishee summons 
attached the liability of the garnishee to the 
judgment debtor as it existed on the day of 
service; and the subsequent agreement could 
not affect that liability to the prejudice of 
the attaching creditor. but. at any rate, the 
garnishee was estopped from setting up. on 
this application, another state of facts from 
that disclosed by her filed statement ; and 
that the plaintiff was entitled to judgment 
against the garnishee for $150 and interest. 
Randall v. Lithgotc. 12 Q. It. I). 525. fol
lowed. Semble, that the garnishee had the 
right to deduct from the amounts falling due 
to the vendor under the agreement such 
moneys as she had paid out (for taxes and 
Interest) to protect her rights under the 
agreement, and possibly what she was liable 
to pay, and the service of the garnishee sum
mons did not affect that right. Ileaurhamp 
V. Mettre (1910). 13 W. L. R. 404. 3 Sank. 
L. R 59.

Annuity— Parent and child—Alimentary
alloiranrr—Surrender— Right! of creditor.] 
—An annuitv payable as part of the price of 
an immovable sold by a father to his son, 
will not he held to be intaittablr under the 
pretext that It is alimentary. It could not 
even be stipulated to be such, being consti
tuted A titre onéreux—2. The proof that the 
person entitled to a life rent payable by his 
son has come to live with the latter, and has 
not since exacted payment, does not estab

lish the extinction by surrender of the obli
gation to pay it. as against a third person 
who has attached the amount as payable to 
the father. Ijamoureux v. Blanchard, Q. It 
32 8. C 160

Annuity — Payment by ton to father 
•there land conveyed to ton—Proportion at 
taehable—Datc of payment,]— A life rent 
stipulated for in an onerous contract is sub 
ject to the rights of creditors.—Where the 
father in a deed of bargain and sale to bis 
son has charged the latter with the pay 
ment to him of a sum each year, the par
ties cannot afterwards validly agree that the 
payment shall he made in kind instead of in 
money. The son, being served as garnishee 
with a taitie arrft issued by a judgment cre
ditor of the father, will be ordered to pay 
over 'to the creditor the amount accrued due 
in proportion to the total sum payable an
nually ; but payment over need not be made 
until the time mentioned in the deed. La- 
moureux V. Blanchard, 8 Q. P. It. 317.

Assignment of fund—fontingency 
Ascertainment. Avant v. Clancy, 2 () W 
R. 522.

Assignment of future salary — Ap
pointment* ‘‘during pleature’’—The Publie 
Service Act, it. 12 and 26.]—The salary of a 
civil servant whose appointment is “ during 
pleasure ” accrues from day to day irres
pective of when the salary may have been 
made payable by Order-in-Council. Depart
mental Regulation, or otherwise. A power- 
of-attorney authorising the attorney to col
lect a sum of money does not per te operate 
as an equitable assignment of the fund. if. 
however, it appears from all the surrounding 
circumstances that It was the intention of 
the parties that the fund should be assigned, 
an equitable assignment is esmblished. The 
rule of law that the salaries of public offi
cers cannot be assigned as being contrary to 
public policy does not extend to the case of 
a junior clerk. Salary to be earned in the 
future is assignable. Crouch v. Martin, 2 
Vera. 595, 23 K. R 987, followed. Tradert 
Bank \ Me hay (1909). 9 .Mm. L ft 11

Assignment of moneys earned by 
machinery- Other machinery uted in earn 
ing money * attarhed—Equitable attionment 
—.1**i<7nmca( of future debti—Practice — 
A/fidaviti.] — The defendant purchased cer
tain machinery from the Waterous Kngine 
Works, ami, on the purchase, executed e 
document by which he assigned to the Water
ous Kngine Works “ all moneys owing to or 
earned by the purchaser ( the defendant ) for 
work done either wholly or partly with or 
by the aid rf said machinery, or any part 
thereof.” The plaintiff attached certain 
moneys earned by the defendant in threshing 
with n portion of such machinery, and the 
Waterous Fngine Works claimed such 
moneys under the assignment. It was agreed 
that the issue should he determined in a 
summary way upon affidavits Held, that 
the claimant, being really the plaintiff in an 
issue was entitled to file affidavits in reply 
to those filed by the plaintiff in the action. 
— (2) That the Intention of the parties in 
stating that moneys earned by part of the 
machinery should be assigned, was not to 
limit the amount to the part of the moneys 
that might be earned by the machinery used
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bat to describe the debt ; and all moneys 
earned, whether with tin* whole or a part 
of the machinery, were by the assignment 
assigned to the claimant. — (.3) That an 
equitable assignment may be made of a mere 

ibility or expectancy «if future property. 
berg v. Turbo», 1 Hank. L. It. 4112, 0 

W L K 347.

Balance in bank — Appropriation by 
bunk to payment of unmatured note, frith- 
out content of dibtor.)—The plaintiffs com
menced thin action on the 18th November, 
1909. and iwaned a garnishee summons against 
a bank, which was served upon the bank 
on that day. On the 17th November the de
fendant hail a balance to his «redit in the 
bank of $7.10.2»; hut the hank held a pro
missory note of the defendant for $700. ma
turing on the 13th December; and on that 
day. the 17th November, the bank charged 
the note in the defendant’s account, allow* 
log a rebate for the days it had to run, 
and thus, if this was effective, reducing the 
defendant's balance to $tî». Tills was done 
without the knowledge <»r consent of the de
fendant :—IIrid, that the garnishee summons 
effectively attached the whole sum of $7,10.2». 
Bower v Foreign and Colonial (Jut f'o.. 22 
W. R. "il», followed. XteC ready v. Alberta 
Cloth,,,f Ce. 11910), IS w l, B 680

Balance of purchase money of busi
ness of partnership Promissory note in 
favour of wife of one partner -Night* of ire- 
dftor» of firm and of individual partnert — 
Novation Legal or equitable debt—Fraud— 
Form of i*»ue—Garnishee proceeding* inef
fective. J—A firm composed of A. and It. 
were indebted to the extent of $.100 to an
other tirm aampoecd of x. and v. By mu
tual arrangement between the two firms, A. 
one of the partners, made his promissory 
note for $.*i»0. payable to Mrs. X., wife of 
one of the partners of X. and Y-, in payment 
of the debt from A. and It. to X. and Y. I).

and issu«‘d and served a garnishee summons 
E recovered a judgment

for $'.».'> against X. and Y.. ami WOW and 
served a garnishee summons upon A. alone. 
F. recovered a judgment against X. and Y. 
for $30.10, and issued and served a gar
nishee summons upon A. alone. Q recov
ered a judgment against X. and Y , and 
issuetl and served a garnishee summons upon 
A. and It. :—livid, that the garnishee sum 
mon ses were all ineffective.— (el Assuming 
the bona fide* of the trauanctlon whereby 
Mrs. X. became holder of the note, because 
there was nothing due or accruing due from 
A and R., or either of them, to X. and Y.. or 
either of them.—(6) If the transaction In 
question were alleged to tie fraudulent, on 
the ground that under the garnishee Issue, 
as directed, the question of fraud could not 
he tried (following Hull v. Donohoe, 24 8. 
0 R 688) Bald, la any event, Inal the 
garnishee summons Issued by D. was Ineffect
ive. because : (It n debt owing to a tirm 
cannot be attached in an action against an 
individual member of a firm ; (J) aa at 
tachment against an individual who Is a 

act a debt owing 
by the firm ; and. for the second reason, the 
garnishee summonses issued by F. and F- 
were alike ineffective.—Semble, that but for 
the debt having by reason of the note censed 
to be a debt from A. and R. to X. and Y.,

the garglehea annimona leaned by would 
have been effective; and that a garnishee 
summons van be Issued against a firm in the 
firm name. The effect of a garnishee enta
mons in this respect distinguished from that 
of an order for attachment of debts under 
the Knglish practice. J linger v. 1 ndvrton, 
8 W. L. R. 428, 1 Alta. L. It. 400

Bank deposit —.-1 ttaehmrnt for debt of 
depositor- Claim of true owner—Interven
tion.]—The fact uf a person depositing same 
of money In hie own name In a bang does 
not take away from the true owner of such 
sums the right of recovering such sums. The 
true owner, as the third party, may assert 
his rights of recovering such sums. The tme 
owner, as n third party, may assert his rights 
by intervention in a garnishing cause, and 
have annulled the saisir-arrft of such sums by 
the garnishing creditor. Stephen* v. Higgins.
.1 Q. P. It. 1.

Commission of agent Portion attach
able Set-off. ]—The defendant was the agent 
of the garnishees, an insurance company, 
earning a salary of one dollar n year and 
a commission which he retained upon pre
miums which he received for the company, 
to whom, after making the deduction, he re
mitted the balance of the premiums. In an
swer to the garnishing process, the garnishees 
declar«*d these facts, adding that they owed 
the defendant nothing. Subsequently, upon 
an order that they should declare the amount 
of the commission which the defendant had 
retained upon premiums collected since the 
service of the garnishing process, the gar
nishees declared that the defendant had re
tained $80.70 for commission, adding, how
ever, that he owed them more than that 
amount Ht 14, that the act of the a. nt In 
retaining the commissions being the act of 
the company, the latter was to be regarded 
as having paid the amount of the commis
sions thus retained, and these payments hav
ing been made sine»* the service of the pro
cess, th«> plaintiff was entitled, without con
testing the declaration <>f the garnishees, to 
demand that they should pay him the 
amount.—2. Rut the commission thus kept 
hack by the defendant fell under Art. 109. 
C. P. C., paragraph 11. and the attachment, 
therefore, extended only to one-fifth of the 
amount so paid.—-3. The garnishees could 
not set off against such commissions the 
amount which the defendant owed them, 
set-off not operating to tin* prejudice of the 
garnishing process. Gauthier v. fluot, Q. It. 
10 6. C. 242.

Company Debt* of servant* to.] —
There is nothing to hinder the garnishing 
in the hands of employees of a defendant 
company of moneys which the employees per
sonally owe to the company. V ni ted Co un
tie* Rie. Co. v. Letcndre, 3 Q. P. R. 295.

Company Liability of purchaser of as
set* to indemnify subscriber against rail*— 
Sf.bject to garnishment—Purchase by one 
eo n pan y of sto< k in another—Illegality — 
Obfrction not raised at trial—Estoppel.]—1. 
The purchaser of the assets of a company in
corporated under the Manitoba Joint Stock 
Companies Act. R. S. M. 1902, c. 80, who 
agrees to assume the liabilities of the com
pany. is hound to indemnify the company 
against their liability for payment of future
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calls on shares of stock held by them in a 
fire insurance company, which were only 
partly paid up at the time <-f the sale, al
though nu mention of such liability was made 
at the time, the purchaser being aware 
thereof; and such liability is attachable at 
the suit of th • tin* insurance company under 
Rules 759 ami 701 of the King’s Bench Act, 
for the purpose of realising on a judgment 
obtained for the amount of uupaid arrears 
of subsequent calls on the shares.—2. Per 
Dubuc, C.J.—An objection based on ». t*8 
of the Joint Stock Companies Act, that no 
company incorporated under that Act can 
use any of its funds in the purchase of stock 
in any other corporation unless expressly 
authorise! i,y a by law confirmed at a gen
eral meeting, and that there was no evidence 
of any such by-law having been passed, can
not be given effect to on the hearing of an ap
peal when it was not raised at the trial.— 
Prortor v. Parker. 12 Man. L. R. 528. and 
Il h y h es v. Chambers. 14 Man. !.. R. 163. 
followed.—Per Perdue, ,!., dissenting. — Al
though not raist-d at the trial, such objec
tion should be given effect to >n this appeal. 
Cases cited distinguished on the ground that 
here the evidence all went to shew that no 
such by-law had ever been passed, and if the 
objection had been raised at the trial the 
plaintiffs could not have given any evidence 
to overcome it.—3 Per I>ubuc, C.J.. the sta
tute does not prohibit a joint stock company 
from holding stock in another corporation; 
it provides only that its funds shall not he 
used for such purpose unless expressly auth
orised by by law confirmed at a general 
meeting; and, if it were shewn that such 
shares had been acquired otherwise than by 
using any of the funds of the company, the 
holding would be legal.—4. Per Perdue, J.— 
The recovery of the judgment by the plain
tiffs against the company did not estop the 
garnishee from setting up the defence arising 
out of s. «8 of the Joint Stock Companies 
Act. I icturia Montreal Fire Ins. Vo. v. 
titrome and Whyte Co., 15 Man. L. R. 645.

Costs due to solicitor—Agreement with 
client to throw off—Fraud upon creditors. 
Waller v. Malone, 3 O. R. 774.

Damages for personal Injuries —
Alimentary elaim—IAmited attachment.] — 
Damages awarded as compensation for per
sonal wrongs, bodily injuries, and medical 
attendance rendered necessary thereby, are 
in the nature of an alimentary claim. and 
are not attachable for a debt othe, than one 
which has been created for the purpose of 
assuring the payment of such damages or 
the preservation of the plaintiff’s right there
to. La fond v. Maman, Q. R. 24 8. C. 22, 
5 Que. P. R. 326.

Damages for personal Injuries —
Judgment—Alimentary provision .— Attach- 
ment before judgment.]—The right of .i per
son iri.i11r. «i in nn SO Ideal to recover from 
the person who caused the accident the 
damages suffered, is a purely personal right, 
and cannot be exercised by the ordinary cre
ditors of the person injured. But when the 
PjMon Injured exercises the right th.- amount 
of damages or indemnity recovered is not in 
the nature of an alimentai?’ provision, but 
becomes part of the property or means of 
the injured one; and therefore such a sum

may be seized or attached by his creditors, 
aud they may proceed by way of attachment 
even before judgment in the action brought
by tbs person Injured. Holtons Bon* v. /.» 
ouais, 8 D. G. A. 176, followed. Judgment 
in Q. R. 25 S. G. 1SS reversed, ami judg
ment in Q. R. 24 8. C. 282, restored. Coch
rane v. McShane, Q. R. 13 K. B. 506, 6 
Que. P. R. 466.

Deposit In bank—Double attachment— 
Foreiyn fourt.]—A deposit was made in the 
branch office in Manitoba of the bank, gar
nishee, and suhrequently, the depositor hav
ing died, the amount of the deposit was 
paid into Court by the bank, under an order 
made by the Court in Manitoba, in proceed- 

in In that province concerning the 
estate of the deceased. The same sum hav
ing Iteen subsequently attached In the pro
vince of Ouebec, when1 the head office of the 
bank is situated:—Ueld, that the garnishee 
was bound to obey the order made in the 
proceedings in Manitoba, and could not 
compelled to pay the money a second time. 
Hums v. Cordinglcy, Q. R. 1(1 8. C. 501.

Deposit made by solicitors with se
curity company Contract -(larnishment 
by ireditor of solicitors' client.]— Where 
advocates make nn agreement with a security 
company to furnish security for their client 
for the purposes of an appeal, in considera
tion of the deposit of a sum equal to that 
for which the security is given and the pay
ment of a commission, the company, when 
discharged from the security, are debtors to 
the advoentes in respect to the sum depos
ited, by virtue of the contract between them; 
ami therefore the deposit is not attachable 
in Ho- hands .>f the company by a creditor 
of the client-appellant in the cause in which 
the security was given. Hernard v. Royal 
Trust Co., Q. It. 16 K. B. 323.

Division Court — Cheque — Payment 
stopped — Payment into Court — Sale of 
floods.]—A vendor of goods, after receiving 
payment therefor, fraudulently sold them to 
another purchaser, who bought in good faith, 
giving In payment his cheque drawn on • 
hank at T. but cashed at a hank in O. on
payment being guarant....I by an indorser.
The second purchaser on being served by 
the first with a garnishee summons issued 
out <>f a Division Court, stopped payment 
of the cheque, and paid the amount Into 
Court. The Indorser, meanwhile, paid the 
bank at O. :—Held, that he was entitled to 
the money paid into Court. Wilder v. 1 i'olf, 
22 Oce. N. 2D3, 4 O. L. R. 451. 1 O. W. R 
481.

Equitable assignment—Disputed facts 
—Issue. Wilkinson Plough Co. v. Per An, 2 
O. W. R. 641

Fees of bailiffs -exemptions—Liability 
of solicitor».]—1The fees of bailiffs are at
tachable in their entirety, and are not in
cluded In the exemptions which are enu
merated In Art. 590, C. I*. C. In spite of 
stipulations previously made to the con
trary, solicitors are personally liable to the 
bailiffs they employ for payment of their 
fees, and that although they bave not re
ceived payment from their clients. Lachanca 
\. t'asault. Q. R. * 6. C M
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Fees of curator In insolvency. 1 —
Tlio curator appointed for the purpose of 
liquidating the property "f an Insolvent la 
a public functionary, whose fees are, ac
cording to the terms of art. 500. f!. P.. not 
garnishnble. Snyder V. Gagnon, 3 Que. P. R.
271.

Foreign corporation Debt* due 6y.l — 
Moneys payable in n foreign country, by a 
foreign corporation, for services performed in
i imt country, under a contract made there, 
are not seiznhle under a writ of saisie-arrêt 
issued out of a Court of this Province, al
though the foreign corporation may have a 
branch office and be served with the process 
ia this Province. Goodhue V. O'Leary, Q. R. 
17 8. C. 201.

Gold duet delivered to garniehee in 
parcel to he handed to judgment 
debtor- Whether garnishable under Rule of 
Court. Barnard v. Freeman (Y.T.), 8 W. L. 
R. 721.

Income from trust fund -Assignment 
of fund and income.]— An attaching order 
under 45 V. c. 17 will not lie against the In
come of a trust fund, unless there are trust 
moneys actually in the hands of the trustees 
at the time the order is served; nor will an 
attaching order operate upon debts of which 
the judgment debtor has divested himself by 
assignment, even though the assignment may 
be void ns against creditors under 13 Bits. c. 
5. £'» p. Black, 34 N. B. Reps. «38.

Insurance money Foreign corporation 
garnish/• Within the province."] — The 
judgment debtor was insured under an acci
dent policy in a company incorporated under 
a Dominion statute, having its head office at 
Toronto, represented in the province of Prince 
Edward Island by a local agent, who had 
authority to solicit applications and forward 
them to the head office of the company for 
approval. The insured, having met with an 
accident, gave the required notice, and fur
nished the necessary proofs of claim to the 
company according to the conditions in the 
policy. After the proofs of claim had been 
received at the head office, a copy of an at
taching order was served upon the local agent 
in Prince Edward Island :—Held, that the 
insurance company was a foreign corporation 
within the meaning of s. 30 of 44 V. c. 4, s. 
4 (P.E.I.). 2. That the company .vas within 
the province and doing business therein by an 
authorized agent. 3. That there was an at
tachable debt due by the company to the judg
ment debtor within 48 V. c. 4, s. 1. Beaman 
v. Seaman. 25 Occ. N. 100.

Insurance moneys —Hypothecary credi
tor—Contingent debt.)—The indemnity due 
by an insurance company, in case of lire, is a 
simple debt resulting from a contingent con
tract, and, except in the case of an assign
ment of the anticipated Indemnit , an hypo
thecary creditor has no preferential claim 
upon such indemnity, and therefore the in
demnity cannot be attached in the hands of 
the insurance company. Leroux v. Cholette, 
4 Que. p. R. 108.

Insurance moneys — ln»urance upon 
good* exempt from seizure—Oppoaition.)— 
The plaintiff, having obtained a judgment 
against the defendant, issued garnishing pro
cess. The garnishees declared that they

owed the defendant a certain sum as insurers 
of goods of the defendant which had been 
burnt Upon this declaration they were con
demned to pay such sum to the plaintiff. 
The plaintiff launched an oppoaition d fin de 
conserver, by which he asked to be collocated 
upon this sum because it represented goods 
which were exempt from seizure. The plain
tiff attacked this opposition by a defence in 
law:—Held, that exemption from seizure is a 
privilege, and a matter of strict law, and the 
Ian haa not declared the price ->f the goods 
exempt from seizure, still less the fruits of 
the insurance upon them, the insurance being 
but an indemnity for their loss.—2. Even if 
the defendant had the right to be collocated 
upon the insurance moneys, he could not he 
until he had set aside, by means of a tierce 
oppoaition, the judgment by which the garni
shee was condemned to pay the plaintiff. St. 
Charles v. Cabana, Q. R. 17 8. C. 233.

Insurance moneys — Insurer* — Third
party —Policy-—Execution.]—By virtue of 
art. 5604, It. 8. Q.. a policy of insurance 
effected on the life of a husband in favour of 
his wife is not exigible while it is in force, 
and money in the hands of the insurer after 
the maturity of the risk is not garnishable; 
but as soon as the proceeds of such a policy 
are in the hands of a third party they are 
garnishable Thihaudeau v. Warren, Que. R.
17 8 C. 347.

Insurance moneys — Judgment against 
married woman, payable out of separate 
estate—Proceeds of insurance on life of hus
band—Trust for wife, lioull v. Docile, 4 O.

25. 5 O. W. It. 238, 253. 413, 0 O

Insurance moneys — Proofs of loss— 
Option to replace destroy/ d property—Equi
table execution.]—Under Rules 741 and 742 
of the Queen’s Bench Act, 1805. as amended 
by 00 V. c. 4. the claim of the assured, under 
a policy of insurance against loss by fire, 
which provides that the loss should not be 
payable until thirty days after the comple
tion of the proofs of loss usually required, 
cannot be attached by garnishing order before 
such completion, although the property in
sured has been burnt.—Howell v. Metropoli
tan District Etc. Co., 1!) Ch. D. 508, and 
Central Bank v. Ellis, 20 A. It. 364, fol
lowed.'—Canada Cotton Co. v. P armai c 13 
I*. It. 308, not followed.—2. The only kind of 
liability which may be attached under th< 
above Rules is a purely pecuniary one, and 
must be absolute and not dependent upon a 
condition which may or may not be fulfilled ; 
and, therefore, where a policy of fire insur
ance contained a condition giving an option 
to the company to replace the destroyed pro
perty instead of paying the insurance money, 
if they should so decide within a certain 
time, a garnishing order would be of no avail, 
if served before the expiration of that time, 
as an attachment of the insurance money, 
since it would not then be certain that any 
pecuniar)' liability would ever arise under the 
policy ; Simpson v. Chase, 14 P. It., per 
Osler, J.A., at p. 286.—3. The provision in 
the Rules ns to claims and demands which 
could be made available under equitable exe
cution have not the effect of making such a 
liability subject to attachment thereunder. 
Lake of the Wood* Milling Co. v. Collin, 20 
Occ. N. 285, 13 Man. L. R. 154.

00
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Insurance moneys - Quebec law—Credi

tors of former owner—Impeached transfer 
—Fraud —Insurable interest. |—1The lessor of 
real estate (in Quebec) insured the leased 
properti "in trust,” sad aotlied the Insur
ers that the lessee, his son, was the real l>ene- 
fiviary. The lessee paid all the premiums, 
and, the property having h«‘«*n "«died In exe
cution of a judgment against the lessor, the 
lessee purchased at the sheriff's sale and
been me owner In lee. He afterwards In 
creased the insurance, the insurers acknow- 
Udglag. in the second policy, the existence 
of the first in his favour. The property 
having been destroyed by fire, payment of 
the amount of the first policy to the lessee
wee oppes <i by a Judgment creditor of the 
lessor, and the money attached in the hands 
of the Insurers :—Held, that the lessee, hav
ing had an insurable interest when the first 
policy iasued, and being when the loss oc
curred the only person having such interest, 
was entitled to payment. Even If the les
sor knew that his father was embarrassed 
at the time he took the lease and when he 
purchased the property at the sheriff’s sale, 
that would not make the transaction fraudu
lent as against the father's creditors. A cre
ditor who was a party to the action against 
the lessor in which the property was sold 
in execution subject to the lease, and who 
did not oppose such sale, could not after
wards contest payment of the amount of the 
policy on the ground of fraud. Langelier v. 
Charleboit, 24 Occ. N. 74. 34 8. C. R. 1.

Interest of debtor nnder will—Resi-
<hi'i> g legatee.] a primary creditor in a 
Division Court, by garnishee summons served 
on the executors, attached the interest of the 
primary debtor, as residuary legatee, in the 
estate of n testator who find died within a 
year of the attachment. A receiver was sub
sequently in a High Court action appointed 
to receive bis interest. The Judge in the 
Division Court gave Judgment against the 
garnishee, and an application for a new 
trial by the garnishee, on the ground that 
such interest was not attachable, was dis
missed. but on an appeal to a Divisional 
Court : — Held. that the residuary legatee's 
interest was not such a debt a» could be 
attached; and the garnishees were discharged. 
Huneberry v. Krais, 23 Occ. N. 185, 5 O. 
L. R. 835, 2 O. W. R. 44k

Interpleader — Jurisdiction — Ontario 
Rule 9S0.1—An execution creditor, C., ob
tained an attaching order attaching moneys 
in hands of the defendants, the O. P. R. 
Company. Plaintiffs and defendant T. 
claimed the moneys, c abandoning iii- claim. 
An issue was directed between the claimants: 
—Held, that C. abandoning did not take 
away the jurisdiction of the District Court, 
which directed an issue under Rule 920 
above, p had a contract to build honasa 
for defendant company. He wrote the rail
way company directing them to pay plaintiff 
certain sums out of the moneys due him on 
his building contracts with the company :— 
Held, this was a good assignment to plain
tiffs. P. having failed to complete his con
tract it was finished by the company :—Hrld, 
that the company, by so doing, did not ap
propriate any moneys owing to P., so as to 
give T., an employee of P.. a lien on such

moneys. Judgment for plaintiffs. Knight v. 
Turner <f Cos. Put. Rw. Co. ( 1000), 14 O. 
W. R. 517.

Judgment against mine-owner At
tachmrnt of funds representing proceeds of 
ore sold by mine-owner—Lien of attaching 
creditors upon fund unt’rr Hritish Columbia 
Mechanics’ lAen Acl—^Scvtred ore.]— De
fendant's superintendent foreman at the mine 
from which ore sold and delivered was ex 
tracted. Is i.ot entitled to a lien on the pro- 
reeds of the ore. The lien is a charge under 
above Art u|H»n the mine itself, not on the 
funds arising from the sale of severed ore. 
Law v. Mum ford, 11 W. L. R. 1(1.

Judgment in action for debt or liqni 
dated demand — Claim for proceeds of 
sales by agent—Claim for goods sold and 
delivered—Rule 884. RHmson v. Hamilton 
(N.W.T.), 3 W. L. R. 72.

Juror's indemnity I—Money due to a 
petit juror for his indemnity, ns such, Is not 
garnlshable. Hrouillard v. Shawl, 4 Que p
B. 181.

Legacy Alimentary o'lowance—Previous 
alimt i tar y debt.]—Sums bequeathed by will 
as aliments, with a proviso that they are to 
be insaisissable, cannot be garnisheed for an 
alimentary debt arising prior to the will. 
Kelly v. Masson, Q. R. 23 8. C. 97.

Life rent Rescript ion by donor of im- 
morables. ] \ life rent reserved by the donor
of Immovable property, in his own favour, 
and secured by hypothec, does not fall under 
the provisions of art. 599 ( 4). C. P. ; and 
is not exempt from seizure by creditors of 
the donor. Bradford v. Lasnier, Q. R. 24 8.
C. 53.

Money awarded as damages — Insais
issabilité— Law of exception—Fxtcnsion.]— 
Insaisissabilité In n law of exception, be
cause by common law the property of the 
debtor Is the pledge of his creditor, and t 
is a principle that laws of exception must 
not be extended. Therefore, a sum awarded 
as damages, If It does not come under the 
head of aliments, is attachable in the whole, 
and Courts should not In such a case attri
bute to it an immunity which the law does 
not accord. Dorval v. Corporation of L+vie, 
Q. R 33 8. C. 184.

Money of Union — Judgment against
members of unincorporated association in 
representative action — Trust ] — Action 
against an association. Certain members 
were authorised by the Court to defend the 
action on behalf of themselves and all other 
members :—Held. 1, that the association wa» 
not a corporation, individual, partnership 
nor a quasi corporate body. 2. That its 
members could not be sued bv their adopted 
name. Certain costs were ordered to be pale 
by defendant members. The plaintiffs sought 
to garnishee a certain account at the I bun 
inion Rank, headed " Amalgamated Sheet 
Metal Workers' Union, No. 30»':— Held 
could not be garnisheed, as order that thi 
defendants shall pay money, without more, 
cannot be enforced against the property of 
any one except the defendants themselves. 
Metallic Roofing Co. of Canada v. Local 
Union, No. SO, Amalgamated Sheet Metal
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Worker»’ International A asocial ion, 1 O. W. 
H. B73. 944, 2 O. W. U. 183. 2tM(. Hi!». H44. 
B O. W. It I».'». 7<«». 9 O. W. It. 41. 283. 6 
O. L. R 424. 9 O. L. It. 171, 10 O. I* It. 1U8.

Moneys deposited in bank to credit 
of debtor's wife 1 rrangemant with kw> 
band.)—Th ■ plaintiff sought to attach as a 
debt due to the plaintiff’s debtor, a sum of 
money deposited in a chartered bank b.v the 
debtor’s wife in her own name. The evi
dence shewed that the money, in whole or in 
part, was obtained from profits earned in 
carrying on the business of the husband 
during his absence, and it appeared that !t 
was received by the wife and deposits in 
her own name, by arrangement with the 
husband, for the purpose "f protecting it 
against the creditors of the husband :—Held, 
in these circumstances, that the amount in 
question was not a debt due by the wife to 
the husband, and therefore not attachable 
under varnishing proceedings by the hus
band's judgment creditor. St. ('hurle» v. An- 
tfrsa, _• E L B. SIT, U If. s R M*k

Moneys due by Crown ]—A sum of
money due to a school teacher, ns a subsidy 
payable out of the fund appropriated by the 
legislature as allowance to institutions and
superior schools, being money due bjr the
government of the province, and not money 
due as to the salary of a public officer, is 
not seizable in the hands of the government 
under a writ of attachment by garnishment. 
Beawhemin v. Fournier, Q. R. 20 S. C. 272.

Moneys due to judgment debtor 
under mining contract -Attachment by 
judgment ertditorn — Mechanic»’ lien» — 
Order directing issue—liability of garni- 
aheta to lien-holder».]—On service of gnr- 
nlshee orders under the Attachment of Debts 
Act, 1904 (c. 7). the garnishees admitted a 
debt owing to the judgment debtor, but 
asked the protection of the Court as against 
mechanics' lien-holders claiming the fund.
Thereupon an order wee made directing the 
garnishee to pay the fund into Court to 
abide the determination of un issue between 
the attaching creditors and the lien holders. 
In this issue the lien holders failed, and 
proceeded upon their liens against the pro
perty :—Held, that the garnishees were not 
estopped from requiring an issue between 
themselves and the attaching creditors to 
ascertain what, if anything, was owing by 
ht lamlaheoa to the lodgment debtor at the

time of the service of the garnishee orders, 
/'outer v. Jackson Mine» Limited. 19 B. C. 
R. 202 : (labriele and Power v. Jackson 
Mine» Limited, ti W. L. R. 324.

Moneys dne under mortgage Instal
ment# falling dm- after service of garnishee 
summons— Priorities -Judgment creditors — 
Transferee of mortgage—Assignee of mort
gage for benefit of creditors. Moepheraon 
Fruit Co. v. Hayden (N.W.T.I, 2 W. L. R. 
427.

Moneys due under written Instru
ment Form of—Promlaaory note—Money» 
not attachable before maturity.]—An instru
ment in the following form : “ Winnipeg,
June 20th. 1!H)7. Received from A. It. the 
sum of five hundred dollars advance to be 
repaid at ypiration of 9 months. C. D.,” is 
a negotiable promissory note, and the money

payable unde, it is not attachable by gar
nishment proceedings before its maturity. 
Halatcd v. Ueraehmann. 8 W. L. It. «>41, 18 
Man. I* It. 103.

Moneys paid to clerk of County 
Court in another action Not a garnish- 
able debt—Assignment of debt attached — 
Validity. Ho»» v. (ioodier (Man.), 5 W. L. 
It. 393. 1(1 Man. L. It. 634 n.

Moneys paid to clerk of County 
Court in another action —Other r< me
dic»—Charging or receiving order. |—Money 
paid into a County Court for the benefit of 
one of the parties to a suit in that Court is 
not attachable in the hands of the clerk of 
the Court by garnishee process at the suit 
of a creditor of such party.—Itolphin v. 
Lanpton, 4 C. I*. I>. 130, followed, in prefer
ence to Wand v. Andrew», 45 IT. (*. R. 431.

Ho»» v. (Ioodier, S W. L. R. 393. HI Man. 
L R. 334 n., approved.—Quœre, whether the 
money could not be reached by way of charg
ing order or equitable execution as by the 
appointment of a receiver. Otto v. Connery. 
3 w. L. It. 403, lti Man. L. It. 332.

Moneys payable to contractor for
buildimi of aehool houae—Terma of contrait 
—Condition precedent not fulfilled when at
taching order nerved—Saskatchewan Mech
anic» Lien Ordinance, ». 20 t.îi—Statutory 
assignment. | //</</. that ;it the time of <vr
vice of the garnishee order there was no debt 
due or accruing due to the primary debtor. 
Howard v. Barrett, Il W. L. It. 130.

Moneys payable on contract—Liabil
ity of purehasir of land after assign in ent of 
agreement to third i>arty Order as to pag
inent» still to full due—King's Bench Aid, 
Buie 76’^.]—A purchaser of land from a de
fendant. under an agreement providing for 
payment by successive annual instalments, 
cannot escape liability under a garnishing 
order, served upon him in a suit by a cre
ditor of the defendant, by subsequently as
signing his interest in the land to another 
person and procuring the latter to assume 
liability for the remaining instalments ; and. 
although none of the instalments are due 
when the order is served, yet they are all 
covered by it to the extent necessary to 
satisfy the plaintiff's claim.—2. After the 
maturity of one of the instalments, the 
plaii tiff is entitled, under Rule 794 of the 
King’s Bench Act, to an order for payment 
not only of the overdue instalment, but also 
when due, of tho*e still to fall due. until the 
judgment is satisfied. Smith v. Van Buren, 
9 W. I* R. 12. 17 Man. L. R. 49.

Police constable’s pay — Service on
treasurer of muninpalify -Payment to agent

Payment in advance.]— On a motion to 
make absolute an order attaching all debts 
due by a municipal corporation to the defend
ant, a police constable, which was issued on 
the 27th February, and served on the treas
urer of the corporation on the afternoon of 
the sa me day, it appeared that the defend
ant’s salary was $900 a year, payable 
monthly at the end of each month .—Held. 
that, although the defendant v not a ser
vant of the corporation, the treasurer was 
the proper person to serve. Held. also, that 
the cheque for the defendant's salary for the 
month of February, which, according to eus-
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tom. had been delivered to a messenger to 
it'Hv• ni the police statios for the defend 
ant. but on service of the order, had been 
■topped by telephone and brought hack to 
the treasurer, had not come into the hnnds 
of the defendant's agent before the service 
of the order. Hut there was no debt due. 
as the month's salary was not payable until 
the end of the month, and there Is no law 
which forbids an employer to pay his ser
vant's wages in advance. Fallis v. Wilton,
9 O. W. It. 418, 13 O. 1* it. me.

Proceeds of exempted chattels.) —
The proceeds of chattels exempt from seizure 
and sale under execution, but voluntarily 
sold by a debtor, are attachable. Slater v. 
Rodgert, 2 Terr. L. It. 310.

Purchase money of land— Dcbitum in
prœsenti, tolvmdum in futuro.]—The de
fendants purchased land from R., ami owed 
him 81,000 on the purchase, for which sum 
they had given a cheque to n hank manager, 
to hold at their order until they ascertained 
that It. had a good title to the land. On 
the 24t* March. 1909, the plaintiff, a credi
tor of served on the defendants an order 
attaching the sum of $1,000 as due from 
them to It. At this date the cheque was 
still in the hands of the bank manager, and 
was subject to the defendants' order, and 
the sum of $1,000, though due to R. was 
not yet payable by him: Held, that the debt 
was garniahable, and was attached by the 
service on the 24th March. Grott v. ,1/ikm 
if Dundat (19101. IB W. R. 172.

Purchase money of land — [teed — 
Acknowledgment — Estoppel — Burden of 
Proof.]—Where there is an achnowledgment 
under seal in a transfer of land that the 
consideration or purchase money has been 
paid, the vendor cannot, in the absence of 
fraud, maintain mi action at law against 
the purchaser for such purchase money; he 
is estopped J).v his deed. Baker v. Davry, 1 
B. & C. 70*. and Donohue v. Hull. 21 S. C. 
R. at p. 689, followed. The vendor may pro
ceed In equity, but In rent, by asserting a 
lien on the land sold for the pun-base money 
(and as Incidental to that relief may have 
a personal order against the deficiency, if 
anv. as in Sanderton v. Burdette. 16 Or. 
119, 18 Or. 410. and In Shelly v. She tin. 18 
Gr. 403). But tlu* Court has no power in 
garnishee proceedings to give effect to such 
lien, or to order the purchaser to pay over 
the purchase money to the creditor of the 
vendor ’.—Held, also, in an issue arising ont 
of a garnishing application, that the "nus 'if 
proving the indebted uses <>f the garnishee to
the judgment debtor was upon the judgment 
creditor, and he failed to satisfy it. Gcnge 
v Waehter. 20 On-. N. 138, 4 Terr. L. R. 
122.

Purchase money of land — Issue be
tween judgment creditor and claimant —■ 
Scope of— Fraudulent eonreyonee—Hutband 
and wife.]—An issue was directed to try the 
question whether certain moneys in the hands 
of a garnishee were, at the time of the ser
vice of the garnishee summons, the moneys
of the plaintiff In the issue, as a creditor <>f
the judgment debtor, ns against the defend
ant In the Issue, the wife of the debtor.—The 
moneys were the balance of the purchase 
price of land sold by the judgment debtor's

wife to the garnishee :—Held, per Rouleau.
the trial Judge, 13 Occ. N. 472, that th, 

i\>iin on each an laeue could not Inqu 
into the question whether the land. having 
formerly been that <>f the judgment lebt 
had bee» fraudulently conveyed to his wif- 
On appeal to the Court en banc: ll> Id. re
versing the judgment of Rouleau, J.. who 
adhered to his former opinion, that th-- Court 
could so inquire. Hull v. Donohoe, 2 Terr
L. It. 32. Reversed and judgment of Rom 
leau, J., restored, 24 8. C. It. 683. IB On-
N. 33ft.

Rent—To whom due—Heir» of iterated 
landlord—F.xcrutort Devolution of F.ttait.« 
Ad.)—Five plaintiffs, claiming as heirs at 
law of their father to be owners of a lot of 
land, brought an action for specific perform
ance, which was dismissed with costs, sub 
sequent l.v taxed at $200.49. After the trin! 
one of the plaintiffs, (1. It., died, and probate 
of It's will was granted to a sister and cn 
da in I iff. M. 8., and the action was revived 
n the names of the remaining plaintiffs and

M. S. ns Ids executrix, ami an appeal agains: 
the judgment was also dismiss.-I with costs. 
It appeared that <1. It. owned one half of 
the lot, and the father the other half, and 
that the lot had been leased to a tenant by 
M. n it. mi" <>f ill" plaintiffs, as admlnis 
tratrlx of the estate of the father, who died 
in or before 189ft, and M. S., ns admlnis 
tratrlx of the estate of G. It. No caution 
was registered under the Devolution of Es
tates Act:—Held, that the rent due from the 
tenant was gnrnishable for the costs pay 
able by the plaintiffs. Macaulay v. Rumball. 
19 ('. P. 284, commented on. McDonald v. 
Sullivan, 23 Occ. N. 43. 3 O. L. It. 87. I
O. W. It 721. 723. 784. 840. 849 . Reilly \ 
McDonald. 1 O. W. It. 19ft, 721. 723. 781 
849.

Rent — Summons—Declaration—Bervict 
—Delays— Holiday exception to the form - 

P. 8, 11k, 909, 935. 954.]—In n case of 
attachment for rent, if no attachment is 
made because the defendant has paid the 
amount due between the issue and the ser 
vice of the writ, plaintiff Is not deprived of 
his right to have the copy of the declaration 
served niton the defendant, or deposited in 
the protnonotary's office, within the three 
days which follow the service of the writ. (1) 
In an action in ejectment, if the second day 
following the service of the writ is a Satur 
day, the writ may be returned Into Court, 
and the copy of declaration deposited on 
tile following Monday, hcbcuf v. McGlynn 
(1009). 10 Que. P. R. 380.

Salary —Alimentary debt—Payment into 
Court.]—The part of a salary which is not 
attachable to answer ordinary debts may lie 
attached for an alimentary debt. The gar
nishee must pay into Court the whole sum 
owing to the judgment debtor; and in rely 
ing on the exemption provided by Art. 399. 
C. P. C., he excepts the rights of others. 
Beattie V. Râper, Q. R. 1ft R. C BOR.

Salary—Civil servant—Insolvency—\oti- 
flcation to other creditors.] —It an employee 
of the province is insolvent, a creditor gar
nishing the employee's salary will he nl 
lowed to have the other creditors called in 
and notified to file their claims. Gagnon v 
Rowan, 7 Que. P. R, 32.
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Salary --Deposit of portion attachable— 
Further attachments.]—The deposit of the 
portion of Hillary attachable under 3 Edw. 
VII. c. r»7. ». 1. has the effect of preventing 
further attachments, and this without the 
debtor requiring to give notice of such de
posit to his creditors, (lodin v. Flanagan, 7 
Que. I» It. «.

Salary " hue or accruing due.”]—Where 
the salary of an employee was n fixed 
amount per mouth payable at the end of the 
month : Held, that a garnishee summons 
served on the last day of tin month did not 
bind the current month's salary, inasmuch 
ns no part of the amount was due, that is. 
recoverable by the employee, till the Inst day 
of the month lmd expired, nor was any part 
accruing due, inasmuch as the liability of 
the employer to pay was contingent upon the 
completion of the month's service by the em
ployee. Main v. M cl nuis, 4 Terr. L. It. 517.

Salary IIunhand working for wife.] — 
The defendant's wife and her sister were 
carrying on business in copartnership. The 
defendant’s wife was separated ns to pro
perty. The defendant was the manager of 
the firm, but he had no stated salary, his 
wife being bound by the terms of the part
nership agreement to provide a working re
presentative without expense to the firm. On 
an attachment in garnishment by the plain
tiff. of the value of the husband's services, in 
the hands of the wife:—Held, that where no 
fraud is proved, and a husband voluntarily 
looks after the affairs of his wife, a mar
chande publique and separated as to pro
perty. without any agreement as to remun
eration, the Court will not hold that the 
services of the husband must be paid for, 
and will not fix a sum representing the value 
of such services, which sum would be sub
ject to attachment for a judgment against 
the. husband. Arnold! v. Stewart, Q. R. 17 
8. C. 252.

Salary—//utband working for wife.] — 
Held, affirming the judgment in Q. R. 15 S. 
C. 322. that a husband who works for his 
wife—in this case the husband had become 
a bankrupt, and the wife bad continued his 
business, the husband working for the bene
fit of his wife ns he had before done for his 
own benefit—has no right to any salary, and 
his creditors cannot, upon attachment of 
moneys in the hands of his wife, claim the 
value of his services. St. Pierre v. Towle, 
Q. R. 17 8. C. 801.

Salary — Organist.]—The salary of a 
church organist falls under the operation of 
Art. 50ft (at. C. I*. C*. and is not garnish- 
able except as to a proportion thereof ns 
indicated in the enactment. Bell v. Lari vie, 
Q. R. 10 8. C. 22ft.

Salary -Police officer—Payment—Agent.] 
—The salary of a police officer employed by 
the Hoard of Police Commissioners for a city 
was attached by a judgment creditor. Re- 
fore the service of the attaching order upon 
the city corporation, a cheque for the salary 
had been hat ded by the city treasurer to a 
police inspector to he handed to the judg
ment debtor, but had not been handed to 
the latter. The attaching order was sub
sequently. and before the cheque reached 

C.C.L.—11

the judgment debtor, served upon the in
spector, who was not a party to or named 
in the order:—Held, upon the evidence, that 
the inspector was not tile agent of the city 
corporation to pay 1 he judgment debtor, but 
the implied agent of the latter to receive 
payment for him ; and then fore payment 
had been made when the order was served. 
It was not the duty of the corporation to stop 
payment of the cheque, and they did not do so. 
Cohen v. Hale, ‘A Que. It. I). 371, distin
guished. I mu y v. (luthric, 20 Occ. N. 313.

Salary -Public officer—Awhhot. |— Held, 
affirming the judgment in Q. K. 15 S. ('. 2'12, 
that a city assessor is a public officer within 
the meaning of Art. 599, C. ('. P., and his 
salary is not liable to garnishment. Stcw-
•rt \ fleer* Q. R. 8 Q B. 4M.

Salary of choirmaster.] -The salary of 
the choirmaster of a Roman Catholic parish 
church in the province of Quebec is not gnr- 
nishabie. Lefebvre v. Drolet, 8 Que. P. R. 
200.

Salary of Court stenographer— Fees 
*<>r depunitions.]—Amounts due to official 
stenographers for depositions taken in Court 
are regarded as salary, and are attachable to 
the extent of one-fifth, fs'tourncau v. Collin, 
4 Que. P. R. 122.

Salary of harbour master Publie 
officer.]—The harbour master "f Montreal, 
having by virtue of his office to administer a 
l»nrt <»f the public domain of the Crown, 
and acting in the general interest of com
merce and navigation, must be considered 
as a public functionary, and his salary is 
not seizable under execution or attachable. 
Cochrane V. MoShane, Q. R. 24 S. (*. 283.

Salary of municipal officer—Payment 
in advance—Set-off—Equitable assignment— 
Service—Costs. |— Upon on application to 
garnishee the salary of an officer of a muni
cipal corporation, it appeared that by virtue 
of n by-law his salary was payable monthly, 
and that the practice of the corporation wa< 
to pay all salaries on the first day of the 
month. The attaching order was served on 
the 30th April, between ten o'clock in the 
morning and one o’clock in the afternoon. 
The judgment debtor, before the service of 
the order, had been paid in full all his salary 
for the mon h of April, under an arrange
ment between him and the treasurer of the 
corporation that advances should be made 
on account of salary and stopped from the 
debtor's cheque at the end of the month :— 
Held, that nothing was due to the debtor by 
the corporation at the time of the service of 
the attaching order, for there had been ac
tual payment of the salary by the corpora
tion; or. if not payment, an advance by the 
corporation tÿleb they could set-off against 

1 claim for salary : or. if the moneys ad
vanced were to be regarded ns misappropri
ated by the treasurer or the clerk and ad
vanced personally by him to the debtor, there 
was a good (though verbal) equitable assign
ment of the salary by the debtor to the 
treasurer or clerk ; and. per the Master in 
Chambers, a debt in respect of the salary, 
in any event, would not have accrued due 
until after the service of the attnehing order. 
Held, also, per Meredith. C.J.. in Chambers.
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that the judgnu .h d btor and the corporation, 
by it* responsible officers. had so miscon- 
durti-d themselves that they should be de
prived of costa, although the order of the 
Master in their favour was in other re
spect» affirmed. Wilton v. Fleming, 21 Occ. 

k 1 0.1 ■
Salary of partner I —Where a garnishee

partnership ileclare* that the defendant la a 
member of the psrtnerahip end draws free 
it a weekly salary, the partnership will not 
be ordered to deposit any sum in Court, to 
its prejudice, but the attachment will be 
declared effective. l*e Claude v. llemond, 4 
Que P. H. 71

Salary of police magistrate Public 
•Seer Appointment end termination on 
resolution of county council—Public policy. 
Lee v. EUis, 8 O. W. It. 3W1.

Salary of public officer — Provincial 
Government of (Juebee—Iteputy registrar — 
'‘rivilrge — Exemption.]— The expression 
every such registrar in Art. 505Oh, 8, R. O. 
(37 Viet. c. XLI.l, include* the deputy 
registrar, and hence the salary of the latter 
a* well as that of the former is not exigible. 
Garand v. Manrotel (Que. », Il E. L. It. 180: 
Uuilbert v. Manrotel (Que.), E. L. It. 504, 
Q. R 18 K. It. 325.

Salary of public officer----Provincial
Government of Quebec — Revenue officer. 
(iuilbirt V. Manrotel, 4 E. I* R. 564.

Salary of sheriff—Judgment by default 
—Opposition.!—The salary of a sheriff is 
insaisissable : and even where the government 
has paid several instalments of salary to a 
garnishing creditor, the sheriff, even when 
the attachment bos been made absolute upon 
default of his appearance, may, by way of 
opposition to the jitdgmen'. have It set aside. 
Mongeau v. Arpin, Q. R. 18 S. C. 395.

Salary of teacher Etemption— Appli
cation after death—Crown—Provincial gov
ernment Publie o/fF-rr.)—The salary of a

from sttachment, the eiemptiœ subsiste In 
favour of his children in respect of arrears 
due him at the time of his decease. 2. Money 
in the heads •<( the government <>f the pro
vince of Quebec cannot be attached unless in

/(. -IM
chemin v. Fournier, 4 Que. P. R. 138.

Sale of an hypothecary debt mode 
after ale, hut before eignificatton of the 
arte -* Conflict of rightt of the triring cre
ditor and of the attignee or buyer. 1— A 
creditor who causes an hypothecary debt due 
to hie debtor to be se1 did by writ of at
tachment. is a third party, within the mean
ing of Art. 1571 C. C. as regards the buyer 
or assignee of the debt seised. Property 
under eeisure, whether corporeal or Incor
poreal. is not assignable or alienable, as 
regard* the seising creditor, and hence the 
assignee of a debt before seiture thereof, 
cannot, after it has been made, perfect hie 
title of signification and become “ a suhee 
qnent transferee who has conformed to the 
requirements of Art. 2127 C. C ” The 
word* •" every conveyance or transfer, whe
ther voluntary or judicial,” In Art. 2127

C. C. do not apply to the eeisure of debts 
by writ of attachment. To make them do 
ao would l»e in direct violation of Art. 1147 
C. C. A a a consequence of the above rul
ings. the assignment of a debt which lias not 
been signified to the debtor ia of no effect 
and cannot be set up against a creditor who 
• auM1* the debt to be seized by writ of at
tachment. IHnsonnault v. t'ouriol (19081. 
Q. It. 18 K. B. 200.

Sum due by muaielpal corporation 
for work doue under contract Claim*
fur tragi» by trorlcmen—Huilder»’ and Work- 
men'• .{ii, H. S. I/.. 1901, r. 1\—“Con
tractor"—" Proprietor”—Garnithing credi 
tort -Priority interpleader.) ~C- had a con
tract for grading road* for defendant muni 
ipalitj Plaintiff, :i workman, sued for >

own wage*, and another wage claim assigned 
to III III ll> Id, that s. 4 of above
made a statutory assignment to the work 
men to the amount of their unpaid wages 
of the money* payable by defendant to C 
Plaintiff must therefore be paid in priority. 
The municipality is a “proprietor” within 
the Act. Hryton v. Hotter, R) W. I* R. 317.

Sums due by shareholders ou shares
—Judgment against company Claim of li 
quidator is trinding-up—Priority. 1—A credi
tor who, prior to the granting of a winding 
up order, ha* served a garnishee summon* 
on a shareholder, and obtained judgment 
a gal oat the company, i* entitled be paid 
the amount of hi* judgment out of money* 
due by ilie shareholders for calls on Stock
a: the tin...... . a( the garnishee
eu minons, in priority to the claim* of the 
liquidator in the winding l». proceeding*. 
Crust v. Alberta llrirk Co., 1 Alta. I> R. 
103.

Wages —lluildert' and Workman's Act— 
Priority of uaget over garnithing and othtr 
order*.|—Section 4 of th • Builders' and 
Workmen's Act. R. R. M. 1902, c. 14. mnk 
lag h proprietor directly liable for payment 
of the wages of workmen employed by a 
contractor doing any work for him. effect* 
what may Is* termed a statutory assignin' nt
to the workmen, to the amount of their nt 
paid wages, of the moneys payable by the 
proprietor to the contractor, so that the 
workmen are entitled to priority over the 
claims of creditors holding gamishin/ or 
other orders against the proprietor in respect 
of such money*, and such creditors are en
titled to be paid out of aay balaaoe la ,li 
order in which notices of their several claim* 
w. r. gives to tbe proprietor In each ce 
i: inakee n » difference that tin peoprht r 
ha* made a payment to the contractor which 
diminishes the amount available for each 
other creditors. Hryton v Munit-ipality of 
Ho»*er, IK Man. L. R, (R.8, 10 W. L. R. 
317.

Wa«ee — Exemption—Board money 
Deductions—Omet ruction of statute. Gor
don v. Hcabrookc (Y.T.), 2 W. L. R. 105

Wages - Exemption — Construction of 
Rule 895 (Y.T.) M ear ham v. Nugent (Y. 
T >, 2 W. L. It 301.

Wages Het-off.)—Upon a declaration of 
the garnishees that the judgment debtor i* 
employed by them as a driver ; that be has
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the use of a waggon and two horses every 
day, “the understanding being that he gives 
us every evening the half of the daily pro
fit that since the service of the ntfnching 
order they have* paid him $11.51. half of the 
receipts since made, while he still owes them 
$4.1 :—Held, that the half of such receipts 
represents daily wages, and the part of such 
wages which can he seized may be gar
nisheed. and the attachment of it should be 
declared valid. 2. That a set-off cannot be 
made to the prejudice of the garnishors, be
tween the wages of the debtor ami arrears of 
receipts due by him to the garnishees be
fore the attachment, Payfer v. Beauchamp,

Qi r * 847
Wages of mariner -Exemption—Mas

ter of boat plying on inland waters. A'. A. 
T. and T. Co. v. Heaton (Y.T.). 2 W. L. R. 
MO.

2. Practice am» Procedure in Garnisii-

Actiom by judgment debtor against
garnishee Special pleading.] In a suit to 
recover moneys which have been attached, 
brought by defendant in the attachment 
against the garnishee, the latter may. in
stead of proceeding regularly, file a declara
tion that he submits his rights to the Court, 
at the same time stating, with documents in 
support of his statements, the previous pro
ceedings which prevent him from paying 
what ue owes to the plaintiff, namely, the 
garnishing proceedings pending, a judgment 
already given requiring him to pay one-fifth 
to a creditor, and the fact that another cre
ditor has made a motion for a declaration 
that the whole salary of the plaintiff is 
exigible. Soil v. Corporation of Pilots fur 
the Harbour of Quebec, 5 Que. P. K. 90.

Affidavit — Information and belief — 
Grounds.]—The affidavit for attachment en 
mains tierces, when founded upon informa
tion or belief, must state the grounds of such 
•belief and the sources of such information, 
and In the absence of such statement the 
seizure will be quashed on petition. Duclos 
v. Beaumicr, Q. R. 20 8. C. 237.

Affidavit — Irregularity — Claimant — 
Judge by consent trying issue summarily— 
Appeal—County Court. |— The plaintiffs in 
County Court proceedings issued several gar
nishee summonses, ami subsequently in 8u 
preme Court actions judgment creditors of 
the defendants in the County Court actions 
issued attaching orders against the same 
garnishees The Judgment creditor! In die 
Supreme Court actions contended that the 
County Court garnishee summonses were 
nullities, as they were issued on an affi
davit which did not comply with the sta
tute. and all the interested parties agreed 
that the County Judge might decide the 
matter in a summary way. He held that 
the County Court plaintiffs were entitled 
to the moneys garnisheed :—Held, on appeal.

ring Bad* v Winser, 47 L. J. ,C. P. 
684. that the County Judge was in effect 
an arbitrator: and no appeal lay from his 
decision. Per Drake. J. (It The affidavit 
leading to a garnishee summons must verify 
the plaintiff’s cause of action, and a gar

nishee is entitled to question the validity of 
the proceedings at the hearing. (2t The 
defect in the affidavit was an Irregularity 
only, and payment into Court by the gar
nishees was a waiver bv them of their right 
to object. (3) The plaintiff nay specify in 
one affidavit several debts proposed to be 
garnished. Harris v. Harris, 22 Oec. N. 73, 
8 It. C. It. 307.

Affidavit — Insufficiency — M’ofvcr. ]—- 
Held, that the affidavit of an advocate, which 
on its face shewed that he lmd no personal 
knowledge of the facts, and which did not 
contain a positive statement of an indebted
ness by the defendant to the plaintiff, is not 
a sufficient affidavit upon which to issue a 
garnishee summons under Rule 384, and a 
garnishee summons so issued was set aside. 
(2) That a garnishee summons so issued 
cannot Ik* treated as a mere irregularity so 
as to be waived under Rule 539 by taking 
a fresh step. Humlcy v. Haxauer (1 ), U
Terr. L. R. ($3.

Affidavit to obtain garnishing order
—Practice Departure from forms pre
scrib'd (Man.) Pule 7HO—"Deduction*’'— 
“ Discounts "—“ Jointly ” — “ Justly.”] — 
Application to set aside attaching order. 
The affidavit on which this order had been 
obtained stated that defendants were 
“jointly” instead of “justly" indebted after 
making all “ deductions ” instead of dis
counts '* ns in the form required. The above 
Rule says the affidavit may be in the pre
scribed form or “to the like effect”:—Held, 
that this will cover " deductions,’* but not 
“jointly,” although tie' latter was a type
writer's mistake. Attaching order set aside. 
Johnson v. Chalmers, 12 W. L. R. 501.

Ante-judgment summons — County 
Court—Di ht or liquidated demand—Affidavit 
verifying debt.]—An application by the de
fendant to set aside a garnishee summons 
(and service) Issued before judgment, and 
for payment out of Court of moneys paid in 
by the garnishee, was granted. Section 102 
of the County Courts Act. R. S. It. ('. 1H97 
c. 52, provides that “a plaintiff, at the time 
of issuing a summons for a debt or liqui
dated demand or at any time thereafter pre- 
vino- to lodgment, upon filing . . . an affi
davit verifv in g the debt . . . may obtain a 
summons’" (i.e., garnishee summons), etc. 
The immons was issued claiming $2.50 for
hire of horn and sleigh, together with $60
damages for the destruction of the sleigh 
through th** defendant’s negligence. The affi
davit verifying the debt ran: "My claim 
against the defendant is for the sum of $2.50 
for hire of rig hired by the defendant from 
ni" on iiv l Rh day of February last, and
for the sum of $00 damages for the destruc
tion of the said rjg or vehicle.” Lindburg 
v. McPherson, 21 Occ. N. 425.

Assignment et debt attached—Claim 
under assignment—Issue between judgment 
creditor and claimant — Summary trial — 
Rule 393—Evidence — Affidavits — Onus— 
Parties—-Sale of machinery—Moneys to be 
earned by use of part—Proof of use—Equit
able assignment — Future earnings—Effect
iveness. Lynberg v. Tarbox, 9 W. L. R. 347.

Assignment of debt attached—Saisir- 
arrft executed before service of notice of



327 ATTACHMENT OF DEBTS. 328

assignment — Right to moneys.]—A saisie- 
amt does imt deprive the defendant of the 
debt attached, but leaves the debt in such 
a position thsl ii cannot be disposed of to 
the prejudice of the attaching credit.»r. There
fore, the assignee of a debt, not being saisi 
as regards third persons, except by the ser
vice of notice of the assignment upon the 
debtor, cannot set up his title a* against a 
creditor who has attached the debt in the 
linn.)' of the debtor before such service. 
Coursol v. hub', Q. It. 33 8. C. 42ft.

Attaching order before judgment —
Vo fare of plaintiff’s claim Rule So —“ Debt 
or liquidated di viand" — Necessaries for 
defendant’s wife.]—Held, that when a hus
band deserts bis wife, or compels her to live 
apart from him. without properly providing 
for her, the wife becomes bis agent, from 
necessity, to pledge bis credit, and any debts 
so contracted by her are “liquidated de
mands " as against the husband, within the 
meaning of Rule 384, and garnishment pro
ceedings before judgment may be based 
thereon, to attach moneys alleged to be due 
to the husband, the primary debtor. Parkin 
f. Parkin 7 w i it. M, l hufe L it 106

Attaching order before Judgment —
Nature of claim in principal action—“Debt 
or liquidated demand "—Action for partner
ship account—Amount involved—Promptness 
in proceeding with action where garnishee 
summons issued. Alexander v. Thompson 
(Alta.i, 8 W. L. It. 680.

Attaching order before judgment —
Ruh 759 “Claim or demand1* Unmoor- 
tained damages in tori.]—The words “ claim 
or demand " used in Rule 75ft of King's 
Bench Act. R. S. M. 11*02. c. 40. are limited 
by the following words, “ due and owing.’* 
and do not extend to a claim in tort for un
ascertained damages before judgment recov
ered therefor, so that a plaintiff having only 
such a claim is not entitled under that Rule 
to an order attaching moneys due by a third 
party to the defendant to answer the judg
ment of the plaintiff to be recovered, tirant 
V. West, 23 A. R. KI3, followed. McIntyre 
v Hibson, 8 W. L. It. 202. 17 Man. L. It 
423.

Attachment before judgment - Affi- 
daait ifoal.l An ifldivil upon which a 
saisic-arrft before judgment is granted, made 
by one who swears that he is the agent of 
the plaintiff, is regular, the word “agent” 
embracing the words “ legal attorney ” men
tioned in art. 033, O. P. Skinner ( William) 
Manufacturing Co. v. Vineberg. 8 Q. P. It. 
201.

Attachment before Judgment - Affi
davit Requisites of.]—The allegation, “the
plaintiff verily believes that nl— a writ of 
attachment before judgment be served upon 
the garnishee he will lose the amount owing 
him," in an affidavit for the Issue of a writ 
of attachment before judgment, is sufficient 
and equivalent to the form of Art. 8!Vfi. C.C., 
which says " that the plaintiff will thus be 
deprived of his recourse against the defend
ant." The affidavit need not give the reasons 
of belief and the sources of information of 
the deponent, unless these relate to with

drawal or concealment by the defendant 
Rois v. Fris, « Que. P. R. 447. Q. R. 27 
8. C. 34.

Attachment before Judgment - Dis
charge by failure of action I'nnt eissary mo
tion by garnishee—Costs.]—If a defendant 
has been discharged by judgment from nti 
attachment before judgment, the tierssai/n 
is at the same time relieved from the seizure 
made In his hands; a motion by the tins 
saisi for a discharge will consequently he 
dismissed, but without costs, If the plaintiff 
•lid not appear to contest the same. Holmes 
v. Woodworth, ft Que. P. R. 327.

Attachment before Judgment
(irounds for—Intention to quit provinee.]
A statement made ab irato by a person <.f 
affluent means that he will within 24 hours 
sell all the property lie has and go to the 
States, affords of itself no sufficient ground 
for proceeding against him by attachment 
of debts before judgment. Daigle v. Dus 
sault, Q. R. 30 S C. 215.

Attachment before judgment Pet* 
tion to quash—-Irregularities — Quality of 
deponent. 1 The defendant's remedy by peti
tion to quash an attachment before judgment 
is collateral to the regular methods of de 
fence, and must he strictly confined to the 
grounds permitted by Art. ftlft. C. p. 2. 
The petition to quash cannot allege Irregu 
lari ties in the writ and indorsement, default 
to leave copy of affidavit and declaration oi 
the quality of the deponent, which are pro
perly matters for exception to the form. 
Canadian Pacific /fir. Co. V. Frappier, 0 One
P. R. 186.

Bailiff -Offer of security—Refusal ] A 
bailiff who makes a seizure under a saisir 
arrft before judgment, cannot refuse to re 
store the goods seized to the defendant, if 
the latter offers good and sufficient sureties 
in accordance with Art. 038, C. P., under the 
pretence that he has no power to appraise 
the security. Schwarts v. Rameh, 6 Que. P 
R. 3ft6.

Contestation—Costs.]—Where a garni
shee declares that he is not indebted, the 
defendant need not delay to take proceed 
Ings for the quashing of the writ until the 
plaintiff has determined whether or not he 
will contest the declaration : but if he chooses
to file h contestation of the attachment in
stead of moving for his disc] arge from the 
seizure ns allowed by Art. <188. C. C. P„ he 
will only be allowed the costs of an appear 
a nee and a motion. Pallaseio v. Champeau.
Q. R. 17 8. C. 306.

Contestation Insolvency of defendant 
Pleading—Amendment Costs — Distraction 
—Seale of costs.]—In a contestation of an 
attachment by the defendant, it is Imma
terial to the Issue whethei the original debtor 
whose heirs have been condemned by judg
ment on the principal action, was solvent or 
not. 2. A paragraph struck out from a 
pleading upon an Inscription in law, wii: 
not he reinstated by amendment at the trial. 
3. A writ of attachment after judgment can 
not be issued for costs without the consent 
of the attorneys in whose favour distraction 
of costs was granted. 4. The costs awarded 
upon a contestation of attachment main
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talned as far ns costa an* concerned, will be 
governed by the amount of the costs for 
which attachment was Improperly Issued. 
1 fontreal Land and Mortgage Co. V. Heirs 
of Mathieu, fl Que P It. 329.

Co» test at Ion Production of booka.] — 
The attaching creditor cannot obtain an 
order compelling a garnishee, especially when 
the latter declares that lie does not owe, to 
produce books or prepare statements ; the 
creditor’s recourse is by way of contestation. 
Haumar v. Carbonneau, 8 Que. P. It. 333.

Contestation Cndue delay.]—The gar
nishing creditor will not be allowed to con
test. after the delays, the declaration of u 
garnishee, if he has shewn no diligence in 
the matter. Meloche v. Lalonde, 7 Que. P. It. 
161.

Corporation garnishee Perforation by
•Korney Iff. 686, C, P.l When in an
swer to an attachment in the hands of a 
corporation, such corporation makes its 
declaration by an attorney under a general 
authorisation, no question under Art. USti, 
('. I\. can he put to such attorney. Bro
deur v. MacTavish, 7 flue. P. It. 235.

County Court—(farnishee summons be
fore judgment Partnership action.] — An 
application by the defendant to set aside a 
garnishee summons issued under s. 102 of R. 
S. R. C. c. 52. which enables a plaintiff at 
the time of issuing a summons for a debt or 
liquidated demand, or at any time pr< vlous 
to judgment, upon fill1 g an affidavit, etc., to 
obtain a garnishee sut ,mons. The actio i was 
brought to have a partnership dissolved and 
for an account and payment :—Held, that 
the action was not for a debt or liquidated 
demand ; and the garnishee summons was set 
aside. Walter v. Hooke, fill !.. J. Q. 470. 
Howell v. Metropolitan District /fir. Co., 51 
L. .1. Ch. 158. and Randall v. TAthgow, 53 
L. J. Q. R, 518, referred to. Cicognia v. J/c- 
Heather, 22 Occ. N. 300.

Debtor suing garnishee Discharge of 
garnishee.]— The fact that the judgment 
debtor has. since the de< la ration of the gar
nishee. brought mu action against him does 
not interrupt the latter’s right to be dis
charged from the attachment if he owes 
nothing. In re Banque Ville-Marie, 7 Que. 
P. R. U».

Declaration of garnishee .4 dmissions
Judgment.]—Answers given to interroga

tories by a garnishee who declares that he 
owes the defendant nothing do not form part 
of hi< declaration, and do not justify the 
garnishing creditor In entering the matter for 
judgment upon such declaration. Lafram- 
houe v. Rolland, M L. R. 2 8 C. 75. and 
Hrant v. Federal Bank of Canada, 29 I,. <\ 
J. 333. followed.—In this case the garnishee 
having declared that he owed nothing to the 
debtor, but having added, in answer to inter
rogatories of the plaintiff, that the debtor 
was in his employment in receipt of a salary 
of >100 a month ; that he had drawn $400 
more than his salary during the previous 
year; that he. the garnishee, had paid nothing 
to the debtor since service of the attaching 
order ; and that If the garnishing proceedings 
were discontinued, the defendant would have 
no right to draw anything —Field, that the

plaintiff had a right in law to contest the 
declaration of the garnishee ; which declara
tion could not serve as the foundation for 
n judgment against the garnishee. White v. 
Sabiston, Q. R. Ill S. r 597.

Declaration of garnishee-------iliment-
ary allowance Married woman—Contesta
tion in forma pauperis—.1 uthorixation.] — 
The Court may authorise n married woman 
to contest in forma pauperis the declaration 
of garnishee, when the latter had declared 
that he has in his hands moneys due for 
alimentary allowance. Clermont v. Charest 

< 1006), 7 Qne. I' i: MM

Declaration of garnishee Conditional 
debt—Discharge.]—If a garnishee declares 
flint he owes nothing to the judgment debtor, 
but that there is a contract between them 
under which the judgment debtor is allowed 
to take insurance risks for the company of 
which the garnishee is an agent, the judg
ment debtor and the garnishee are not en
titled upon such declaration to have the 
attachment proceedings dismissed, as they 
would he if the garnishee had declared 
simply that he owed nothing. Quo-re, is 
there ground, in the case of a conditional 
debt, to claim dismissal of the proceedings 
on the ground that the garnishing creditor 
has not had if declared that the attachment 
is binding. Lamothe v. piche, 5 Que. P. R. 
180.

Declaration of garnishee — Contesta
tion-Judgment — Inronclusivcness — Re
view—Remittal for amendment.]—A judg
ment which maintains a contestation of the 
declaration of a garnishee, without condemn
ing him either to produce the property in 
his possession belonging to the judgment 
debtor or to pay the sum due or the debt 
to the judgment creditor, is informal and 
violates Art. 541. P. I\. not being such a 
judgment as can he executed : and upon 
inscription in review it will be sent back to 
the Pourt of first instance to be amended. 
/,amoureux v. Fontaine. Q. R. 31 R. C. 1.

Declaration of garnishee — Contesta
tion- Service on attorney—Married woman 
gamithet—-Authorisation.] When a gtroi- 
shee bn . appeared by attorney, a contesta
tion of his declaration is régularlv served 
upon the attorney.—When the wife, garni
shee, is separate as to property, is a public 
trader, and the matters in dispute are those 
of bis business, she does not require the 
authorisation of her husband to appear in 
judicial proceedings. Frank v. Lafrirce, 8 
Que. P. R. 305.

Declaration of garnishee — Contesta
tion hg debtor—Status.] A debtor bis no 
interest to support a motion for the rejection 
of th<> declaration of a garnishee, on the 
ground that the necessary stamps hrve not 
been affixed to it, or that the garnishee has 
not the status to make such declaration. 
.1 tontreal Loan and Mortgage Co. v. 3/afAiru. 
7 Que. p. R. 84.

Declaration of garnishee — Contesta
tion by defendant Answer by plaintiff— 
Inscription for hearing. —Where the declar
ation of the garnishee has been contested by 
the defendant (judgment debtor), and a 
copy of the contestation has been served on
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the plaintiff, who has answered It, the lat
ter may properly inscribe the cause for hear
ing on the merit*. Yep v. I.ung, 9 Que. 1*. R. 
Ml

Déclaratif»» of garnishee CMtMta* 
Hon of—Claim for damage*.]—A garnishee 
is not obliged to declare hypothetical and 
possible di ' iration la sufficient if
it admits debts of which he knows the cause 
and the amount. 2. Facts which may serve 
as the basis of an action for damages by a 
defendant against the garnishee do not jus
tify a contestation of the declaration of the 
garnishee, when the additional claim of the 
defendant against the garnishee is not liqui
dated nor established nor stated in any man
ner. and when the garnishee cannot be pre
sumed to have known It at the time, of his 
declaration. 8. In this case, the garnishee, 
being indebted to the defendant in the sum 
of $100 by virtue of a judgment, was not 
obliged to declare that, besides such sum. he 
owed $200 as damages caused to the defend
ant by the allegations of a certain plea 
which he alleged to he false; and a contes
tation of the declaration of the garnishee 
based upon default of declaring something 
else besides an ascertained debt, was dis
missed upon inscription in law. Germain 
v. Dussault, R Que. P. R. 96.

Declaration of garnishee — Contesta
tion of—Requirement*.]—When a tier* saisi 
has declared that he owes nothing, it is not 
sufficient ,o allege, in contestation thereof, 
that it is false ; a contestation of a declara
tion of a has for its object a dif
ferent basis of facts whereon to determine 
the liability of the ginlffne from tlmt fur
nished by his declaration : It must, if not 
less than the amount of the judgment, set 
forth the exact amount of the alleged In
debtedness ; it must he as specific as. and

firoved like, the contents of the declaration 
ii an ordinary suit, and ht creates a real 
cause, in which the tirrs-saisi is a defendant. 

Canadian Congregational Missionary Society 
v. Ijarivière, 4 Que. P. R. 290.

Declaration of garnishee — Cross-ex
amination- Production of documents — Con
testation—Issue.] — When a garnishee de
clares that he is not Indebted to the judg
ment debtor, although questions may be put 
to him tending to prove the contrary, he is 
not to he considered as an ordinary witness, 
or a» a party examined on discovery. The 
Court will not, therefore, order him to pro
duce accounts, hooks of account and corres
pondence. The proper course for the seizing 
creditor Is to contest the declaration and to 
proceed to trial upon an issue joined, /tou
rner v. Carbonneau. Q. R. 82 S. C. 219.

Declaration of garnishee — Default 
— Costs. 1— A garni she#. In default for a 
declaration, who desires to make his declara
tion by virtue of art. 691. cl. 8. C. P.. is 
only obliged to pay disbursements occasioned 
by his default, and attorney of the plaintiff 
cannot recover from him any fee. Guilbault 
v. Dallaire (190th. 8 Que. p. R. 96.

Declaration of garnishee — Default 
of judgment—1 ppeal—Relief on terms.] — 
A garnishee who has appealed from a judg
ment against him by default, and whose ap
peal has been dismissed, may still be relieved

from hi* default to make a declaration upon 
paying all the costs incurred, including those 
of the appeal. Saunders v. Iloeckh, R Que. p. 
R. 416.

Declaration of garnishee Dies non- 
Nullity.]— A declaration of a garnishee 
made and sworn on a legal holiday is null 
and void, and will be struck out on motion 
Rattray V. .IrfAur, 9 Que. P. R. 239.

Declaration of garnishee Expiry of 
time for contestation—IHsiharge—Servie 
Costs Position of judgment debtor.] A 
tiers-saisi is entitled to he discharged from a 
saisie-arrêt on lapse of the delays for contes
tation of his declaration, even if a discharge 
of said seizure was put on record by the 
plaintiff, and which did not include costs, 
and was not served on said tiers-saisi. 2 
A defendant is similarly entitled to be dis
charged from a mM afrit, although a d 
charge was put of record by the plaintiff, 
but did not include costs, and was served 
on the defendant on the same day. and be
tween the same hours ns the defendant's 
motion to he relieved from said seizure. 
Robertson v. Honan. 9 Que. P. R. 282.

Declax *tion of garnishee - Judgment 
—Moneys accruing due—New declaration.] 
—In order that an attachment after judg
ment in the hands of a third party he bind
ing. it must he so declared by judgment ; in 
absence of a contestation of th<* garnishee’s 
declaration within the legal delays, and of 
n demand within the same delay to have thi 
seizure declared binding, a writ of attach
ment is without effect against the garnishee 
as regards the sums which may eventually 
become due; and a motion then made to 
make him declr re de novo will be rejected. 
Derr Iles y. f.afle R Que. P. R. 489.

Declaration of garnishee — Judgment
Reduction on mhmuI Payment >J soHri 

tor’s costs—Set-off.]—A garnishee, who has 
deelared that he was adjudged to pay to the 
defendant $100 damages by a judgment from 
which he has appealed, cannot afterwards, 
after the amount of the judgment has been 
reduced by the Court in review to $RO. with 
costs of the hearing and review against the 
defendant, allege by a subsequent declaration 
that lie has paid his solicitor the $R0 nl 
lowed to him by the later judgment, which 
has been garnished before the decision. 
Pirffrr v. Campeau, fi Que. P. R. 18R.

Declaration of garnishee Motion for 
judgment.] —A plaintiff cannot set down a 
garnishing matter upon motion for judgment 
ex parte upon the declaration of flic gar 
nlshee, when that declaration does not con 
tain an admission pure and simple that a 
certain sum is due to the defendant. White 
v. Sabiston. 3 Que. P. R 124.

Declaration of garnishee — P1a>e of 
making.]— The declaration of a garnishee 
made in a district other than that where the 
writ of mM orrêt was Issued, wtthoel notlci 
to the garnishing creditor, will on motion 
therefor be rejected. Duchesne v. Quintal. 
7 Que. P. R. 168.

Declaration of garnishee — Place of 
making—Taxation of costs.]—When a gar 
nlshee lives in a district other than the one
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in which the attaching process hns been 
issued. lie niny come to make his declaration 
before the clerk of the Court from which the 
writ has issued, and then he hns the right 
to tax all his travelling and hotel expenses, 
and, besides. $1 per day for each day he is 
absent from home in making his declaration 
—and this although the expense of making 
his declaration before the pmthonotary of 
his domicil would not have been so great. 
Blouin v. Perrault. Q. R. 25 S. C. 480.

Declaration of garnishee—-Statement— 
Default—Order for payment.]— A garnishee 
who neglects to produce a statement com
plementary to his declaration may he ordered 
to pay just ns though lie were the primary 
debtor. White v. Sabiston, 3 Que. V. R. 103.

Declaration of garnishee — 7‘ime for 
contesting— Dismissal of attachment proceed- 
inn* -Separate order* in favour of judgment 
debtor and garnishee—Inscription in review 
—Deposit — Desist ment. | — In a summary 
cause the time for contesting the declaration 
of a garnishee is two days. 2. A plaintiff 
who complains of judgments dismissing his 
proceedings against the defendant and the 
garnishee, upon two separate motions, must 
make separate inscriptions in review in res
pect of each judgment and make a deposit 
in each case, in default of which his inscrip
tion will be set aside. 3. Where an inscrip
tion in review bas been set aside, the Court 
of Review has no jurisdiction to adjudicate 
upon the validity of the desiatmont : that 
must be dealt with by the Court of first 
instance. Lamothe v. Piche, 6 Que. I*. R. 
164.

Declaration of garnishee -Uncertainty 
as to amount owing—Motion for judgment.] 
—Although a seizure may have been declared 
tenante, tie- plaintif! |g not entitled to In
scribe for lodgment on the garnishee’s de
claration when the garnishee states that he 
owes the defendant nothing, and is not ready 
to say what portion of certain moneys in 
his first declaration stated to have been 
received from the defendant’s attorneys, is 
returnable to them. Baumar v. Carbonneau, 
7 Qoe. P. R. 213.

Declaration of garnishee dispensed
with Costs of judgment debtor—Discharge 
of saisie arrêt]— If the garnishee has not 
made a declaration because the plaintiff 
(judgment creditor) hns dispensed him from 
it, the defendant (judgment debtor I has, 
nevertheless, a right to have the saisir-arrft 
discharged with costs against the plaintiff. 
Robertson v. Ilonan, î) Que. P. R. 353.

Declaration of garnishees Contesta
tion—Intervention. ]—Where garnishees have 
declared flint they are not aware of having 
any money belonging to the defendant, the 
declaration having been contested, and an 
executor having intervened In the contesta
tion. the garnishees cannot be called on to 
declare de novo, while the issues are still 
pending. Brodeur v. McTavish, 8 Que. P. R.

Default of service on debtor—Motion 
to dismiss.]—A debtor who has been served 
with attachment process after judgment can
not appear and demand dismissal of the 
attachment. Fafard v. Marsan, 5 Que. P. R.

Denial by garnishees of liability to 
Judgment debtor Cross examination of 
affidavits -Refusal to answer to liability of 
third person—Allegation of identity of third 
person with debtor. Smith v. O'Dell, 6 O. 
w i: 17. IT:*

Deposit by garnishee — .1 mount —
Costs,| The garnishee who falls to deposit
a certain sum of money, in accordance with 
an order served upon him cannot be con
demned. in the absence of any mention in the 
record of other creditors of the judgment 
debtor, to pay any greater stun than the 
amount he should have deposited, and the 
costs of order and of the inscription for 
judgment against him. Laforee v. Grant, 6 
Que. P. R. 370.

Deslstnient—Xotire—Praetirr.]—A gar
nishee. who receives a notice of deslstnient 
from a saisie arrft before the day of its
return, cannot by motion demand an act of
desist ment and dismissal of the proceeding ; 
if lie believes the desistment to be insuffi
cient. lie must appear at the process office 
and so declare. 1 lontnal Land and Mort
gage Co. v. Heirs of Mathieu, 0 Que. P. R. 
274.

Desistment — Xotire — Withdrawal.— 
Cost». |—Where a garni-diing creditor désista 
from tlie attachment proceedings without 
mentioning that the attachment was made 
with costs, and without giving notice of such 
desistment to the attorneys of the garnishee, 
a motion by the latter for withdrawal of the 
attachment will be granted witli costs. Levy 
V. Arkbulatoff, 5 Que. P. R. 338.

Division Court—Liability of garnishees 
to primarv debtor—Evidence of. McLeod v. 
Clark t ItiOti). 8 O. W. R. 403.

Extension of time—Garnishees—Ignor
ance.]—Where on the return of a saisir- 
arrft attaching salary alleged to be due to 
the judgment debtor by a railway company, 
they declared that they had not been able 
to ascertain whether the debtor was still in 
their employment, as he had been working 
at a great distance from their head office, 
the Court declared the seizure in the hands 
of the garnishees binding, and adjourned 
the hearing. Donrgan v. Cassidy. 2 J. P. R. 
451.

Foreign company garnishees - Excep
tion to form—Semer— Illegality.]—The ser
vice of a writ of saisir arrft upon a foreign 
company, garnishees, who have no business 
office nor agent, is irregular and illegal, and 
such garnishees have an interest sufficient to 
apply to set aside service by way of excep
tion to the form. Lachapelle v. Gagnf, 8 
Que. P. R. 163

Fraud—Issue—.1 mount in controversy— 
Countu Court—Jurisdiction — Residence of 
garnishee—Rreeiving order. ]—-Where it was 
charged by a Judgment i-r*-ii'.>r that a fraud
ulent arrangement had been made between 
the judgment debtor and bis employers, the 
garnishees, whereby a third person had been 
substituted for the debtor, a* the servant of 
the garnishees, and money paid to such third 
person, while the debtor continued to do the 
work -.- Held, that the judgment creditor was 
entitled to have an issue directed, to which
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the third person should be a party, to deter
mine whether there was at the time of the 
service of the attaching order any debt due 
or accruing from the garnishees to the 
debtor, without bringing home a case of 
fraud to the pereoue against whom it was
charged ; it was sufficient to shew unex
plained facts and circumstances so unusual 
as to create n strong suspicion that fraud 
had been practised:—Held, also, that the 
Judge of a County Court In which the judg
ment has been recovered has power, when the 
amount claimed to la* due from the gar
nishee is so large as not to be within the 
jurisdiction of the County Court, to make 
the garnishing summons returnable before 
himself, even where the garnishee resides In 
another county:—ID Id. also, that an order 
for a receiver should not he made in respect 
of a fund which may i" reached by gai 
mailing process. Millar v. Thompson, 20 
Ore. X. 4M. 19 P. It. 294.

Fraudulent collusion — Setting aside 
judgment.]—Although a judgment validating 
a garnishment constitutes a judicial transfer 
of the sum garnished, the garnishee (in this 
case the wife of the defendant’, who after 
service of such judgment, has settled with 
the attaching creditor by means of an ex
change of properties and a dation on i"in 
ment, will Is- ordered—at the suit of a cre
ditor prior to the attaching creditor, and 
upon proof that the attachment and the 
judgment were the result "t a fraudulent
agreement to defraud the creditors of the 
defendant, with the knowledge of the gar
nishee and attaching creditor—to deposit 
in the record office for distribution the sum 
which she owes to the defendant, and the 
exchange of properties and the dation en 
paiement will be set aside. Leroua V. PrD 
fontaine. Q. R. 1ft S. C. 315.

Garnishee disputing liability Appli
cation by defendant for order to determine 
question of liability—Status of defendant— 
Rule 390—** plaintiff or any other person 
Inti n ted " Ref usai of order I H aeration 
Appeal. Woodley v. Marker (N.W.T.), 6 
W. L. R. 102.

Garnishee summons Affidavit of judg
ment creditor Information and belief — No 
ground-» shewn—Setting aside proceedings— 
Non disclosure of answer to summons — 
Priccipe for writ of execution—Judgment — 
Tost* Practice. Sellander v. Jensen (Y.T.l,
■ W I- U »L f; W L 1 «"1

Garnishee summons -Affidavit»—Prac
tice-—Rule 3*4.)—A garnishee summons and 
subsequent proceedings founded thereon were 
set aside because the affidavits on which the 
summons was granted did not comply with 
the provisions of Rule 384. Imp'rial Itank 
r Miller (1910), 13 W. I* R. 200

Garnishee summons Affidavit of plain
tiff— Sature of claim not shetrn—Saskatrhe 
van Mule 384 (.4 1.1—Garnishee summons 
and proceedings thereunder, set aside, as 
lalntifTs affidavit did not shew nature of 
is alleged claim against the defendants ns 

required by above rule. Ifiehardson v. Rob
erts, 10 W. L. R. 497.

Garnishee summons Affidavit to lead 
•—Late of making—Information and belief

— Grounds of—No necessity for stating 
Rule 3X4. Addison v. Dickson (Altai. 7 W. 
L. R. 291.

Garnishee summons Affidavit to lead 
not minii by proper perron Rtub 8 f
Defective summons—Application to set asid> 
—Amendable defect—Intituling of affidavit 
Rule 5.18—Objections not stat'd in summons 
to set aside—Rule 346— Defect more than an 
irregularity—Absence of prejudice Amend
ment Objection taken afhr money paid into 
Court by garnishee—Practice.] — Rule 3X4 
provides that a garnishee summons “ may be 
Issued by the clerk, upon the plaintiff or 
judgment creditor, his advocate or agent, fil
ing an affidavit" proving the nature of the 
claim, tli<> indebtedness of the garnishee, 
etc.:—Held, that to comply with the Rule 
the affidavit must be made by the plaintiff 
or bis advocate or agent, and the affidavit 
of a student-at law in the office of the tilain- 
tiff’s solicitor is not a foundation for a 
summons Held, also, that this Is not a 
defect which can I»- cured under Buie 688. 
—Semble, that another defect in the affidavit, 
viz., that it was not intituled in the cause, 
as required by Rule 294. might be cured 
under Ô3X :—Held, also. Reck. J., dissenting, 
that the defendant was entitled to have the 
garnishee summons set aside, upon the first 
objection, although he himself, in bis sum
mons to set aside the garnishee summons, 
had not set out bis objections, as required 
by Rule 540. That Rule refers only to mo
tions to set aside for irregularity ; and it 
is doubtful whether it applies to a defect 
which is more than an irregularity ; but, in 
any event, the purpose of the Rule is simply 
to give notice to the opposite party, and it 
Is within the terms of Rule 538; and. if no 
prejudice has been caused by the failure to 
comply with the Rule, the motion should nqt 
be defeated thereby; and In this eaee there 
was no suggestion that the plaintiff had 
been in any way prej tdlced by the defendant 
not having set out the objections in the sum
mons, or that he was unaware of what the 
objections were. Anlaby v. Pretoria*, 20 Q. 
R. D. 794, and Saskatchewan Land and 
Homestead Co. v. I.radlay. 0 Terr L. R. 
18. 82, followed. Per Reck. J : In Rule 
540 the word “ irregularity " is intended to 
cover Htich defects ns are “ more than Irregu
larities "—the Rule is intended to apply to 
all grounds other than those based upon the
merits. The summon» to eel aside toe gar 
niahec summons was, therefore, irregular, 
and the defendant was not entitled as of 
right to succeed in his application ; and, as 
the "i ties of the case lay with the plaintiff, 
the defendant should not be granted the in
dulgence of an amendment. Semble, also, 
per Reck, J„ that, the garnishee having paid 
the money into Court, it was too late for 
the defendant to object on technical grounds 
lo the mode by which Its payment Into Court 
was procured. .lfoUr v. Parks (1910), 15 
W. L R 250

Garnishee summons Garnishee not dis
puling claim—Right nf defendants to object 
that no debt due Alberto Rules 888, ffXff— 
Claim to insurance moneys — I'nliguidated 
damages not attachable.] - Defendant com
pany went Into voluntary Ho nidation on 7th 
December. Plaintiff served a garnishee sum
mons on an insurance company to attach 
certain insurance moneys under a loss to
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defendants, hut thin- had been no adjust
ment -if the loss. On the 10th of the same 
month nn order was obtained staying all 
actions, The claim against the Insurance 
company is one for damages, and not one of 
debt. The garnishee did not dispute the 
claim:—Held, that the liquidator was entitled 
to apply to set aside the summons, which 
whs accordingly set aside. Ilartt v. I'd- 
monton, 10 XV. I,. It. <U14. 2 Alta. !,. It. 130.

Garnishee summons before judgment
- Nature of plaintiff's claim Rule 381—• 
“Debt or liquidated demand"—Claim for 
necessaries supplied to defendant's wife and 
daughter. ParAin v. Parkin (Sask.), 7 XV. 
L. R. tiO.

Garnishees - F tern tort — Pleading — 
Coils. 1—Garnishees, testamentary executors, 
who declare that the legacy to the debtor is. 
under a clause in the will, unattachable. will 
be mulcted in costs if they reply to a dis
pute note of their declaration in place of 
submitting themselves to the Court, even if 
this dispute note accuses them of conspir
ing with the debtor 2. A reply by the 
garnishees to a dispute of their declaration 
should in all cases he stamped as a pleading 
Richer v. Arnton, 2 Que. P. R. 609.

Insolvency of debtor .fudgment mak
ing garnishment absolute—Attack upon by 
another creditor.]—After the creditor who 
has issued a writ of taixie arrft has obtained 
without fraud, a judgment ordering the gar
nishee to pay him the amount which the 
garnishee acknowledges he owes the debtor, 
another creditor of the latter cannot, by 
tierce-opposition, cause such judgment to be 
annulled on the ground of the insolvency of 
the debtor; the allegation of insolvency must 
be made before the judgment making abso
lute the saisie arrft. Manteau V. Hruyfrr,
Q. R. 11 K. R. 18.

Insolvency of debtor- Opposition by 
other creditors- Knowledge of attaching cre
ditor.]—In order that there may be ground 
for an opposition à fin de eonterver, based 
upon the insolvency of the debtor, after judg
ment has been given upon a writ of saisie- 
arrêt, it is necessary that the attaching crc- 
di'or should have known of the Insolvency 
of the debtor. Dantcreau v. Hradshaw. 4
Q P. R. 198»

Insufficient time allowed after ser- 
vt<«- /VBatanatau Baocp- 
lion to form. | - Where in an attachment of 
debts the time allowed to defendant after 
service is not sufficient, hut defendant is not 
prejudiced thereby he must ask Court for 
an extension of time, if required, and not 
proceed by way of exception to form. Martin 
v. Hubert (1006), 8 Que. p. R. 42

Isr.ne In eonrse of action -Service on
defendant -Absence from jurisdiction.]—An 
attachment of debts issued in the course of 
an action is itself an action separate and 
distinct from the original action, and if. 
"ii-.o the commencement of the action, the 
defendant has left the province, service of 
the attachment should be made upon him as 
it would he In an action. Service made upon 
him at the record office, in accordance with 
the provisions of Art. 8fi, <’. P. f\. is a nul
lity. Watby v. Brown, Q. R. 19 8. C. 424.

Iaeue of second writ of salsie-arret
—(’nuts of first irrit—Declaration of gar
nishees — Contestation —Exception—Assign
ment to third person—Exception in late.]— 
XX'here a second saisie-arrH after judgment 
has been issued and served, before any order 
of dismissal has been pronounced or any 
costs adjudged upon the first saisie arrft, the 
defendant cannot demand the dismissal of 
the second one because the costs of the 
former have not been paid. The right to the 
amount or value in the hands of the garni
shees can only be debated with the garnishees 
upon the contestation of their declaration; 
a defendant cannot set up by way of excep
tion in law the right of a third person, not 
a party to the cause, in order to have a 
saisie-arrft discharged, upon the ground that 
he has assigned to such third person his 
right to the amount which the garnishees have 
declared that they .owe. Coulombc v. La- 
valUe, 8 Que. p. R. 214.

Judgment - Irregularity — Qt/rsficn- 
ing. |—A defendant who has not. either, by 
way of appeal or opposition, moved against 
a judgment which has all the judicial char
acteristics of a judgment ot the Superior 
Court, but has been recovered against him 
ex parte, cannot contest garnishing process 
issued in execution of such judgment by 
pleading that It is tainted with irregularities 
and illegalities. United Counties Rw. Co. v. 
I.etcndre, Q. R. 0 Q. B. 52, 3 Que. P. R. 
211ft.

Jndgmmt against garnishee—Content 
to pay-—Rights of other ereditors.]— The 
service upon the garnishee of an order at
taching a debt due to the debtor creates a 
lii'ii in favour of the garni-hcr. and this li"ii 
becomes absolute between the gnrnisher and 
the garnishee after a judgment against the 
garnishee or by reason of his consent to pay 
the garnlsher as in the ease of the transfer 
of a délit ; and the other creditors, even in 
the event of the insolvency of the debtor, 
have no right to the fund attached. La
croix v. McCreevy, 3 Que. P. R 21. Q. R. 17 
S. C. 187.

Jndgment «gains* garnishee by de
fault — flarnisher allowed in to defend — 
Debt of defendant secured by promissory 
tint, - current.] The garniahee applied to «et
aside a judgment entered against him for 
default of appearance. As it appeared his 
letter to the clerk of the Court advising 
that noil's in question were no* due for some 
time had been mislaid by the clerk, he was 
allowed in to defend on terms. Hunter v. 
Collins, 11 W. L. R. 86.

Jndgment against gnrnisher Setting 
aside Declaration—Time for Judgment in 
default f’rothnnotary ci fcring— Long vaca
tion.] — A enrnishee against whom judg
ment by default has been improperly entered, 
may apply to have it set aside. XX'hen called 
unon to make its declaration by a writ which 
does not state either the day or hour when 
it should he made, he must lie considered as 
not properly before the Court ; no default 
can he charged against him. and no judgment 
rnn he pronounr°d against him for default 
of a declaration. The pmthonotnry has no 
jurisdiction to sign judgment against a 
garnishee who has made default, and the
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Court itself cannot pronounce such judg
ment agninsl him during the long vacation. 
Crapeau v. Tnmblan. Q. It. 7 8. (’. 99, ISA,

Judgment by default against gar
nishee tmguUritv <«i tonde* Right of 
Appeal — Return ~ Content. )—A garnishee 
against whom a judgment has gone by de
fault, without service of process personally 
or at his domicil, has the right to move 
against such judgment bjr way "f appeal 
2. A party who garnishees after judgment 
cannot return his writ of taitie arrft after 
the three days following the day for such 
return without the consent of all the parties 
to the cause, and the consent of one of the 
defendants alone is insufficient. Perrin v. 
Tote, R Que. I». R. 116.

Judgment by default against gar
nishee — Opening up — Tertnt — Costs. 1
— A garnishee against whom judgment has 
been given by default, and who wishes to 
open up the judgment, must pay the costa of 
the motion and of the proof of the disburse
ments incurred upon his default, and a sup
plementary fee. if that was necessary. St. 
Denit v. doulct, 4 Que. I*. R. 818.

Judgment debt — Execution - - Stay — 
Payment into Court.]—The fact that the 
debt "f tie plaintiff for which he has re 
covered judgment against the defendant has 
been attached does not hinder him from pro
ceeding to execution of his judgment, and If 
the defendant desires to escape such execu
tion, he has only to pay the amount into 
Court. Lamb v. Kellan. 4 Que. I*. R. 42.

Judgment in action for debt or 
liquidated demand Claim for proceeds 
of sales by agent -floods sold—Rule 884. 
Stimton v. Hamilton ( N.W.T. ) 1 W. L. R. 
20.

Jurisdiction of County Courts. B.C.
— Claim of judgment debtor againtt gar- 
nithre beyond eompetenee of County Court 
—Prohibition. I On proceedings under At
tachment of Debts Act in County Court to 
attach debt due on judgment obtained in 
Supreme Court, an order absolute attaching 
the debt wa« made. On an application for 
writ of prohibition to County Court Judge, 
prohibiting him from dealing with Supreme 
Court judgment : Held, that where the claim 
sought to he attached is not one upon which 
County Court would have jurisdiction to 
adjudicate in suit brought to enforce It. the 
machinery of Attachable Debts Act cannot 
he applied Pelyea v. WWiamt (1906), 12
B. C. R. 2211. I W. L. R 4f»7.

La combe Act—Circuit Court—Superior 
Court. 1—Art. 1147n. C. P., prohibits Issue of 
garnishing summons, in a general way. 
against defendant who has complied with its 
provisions, and there Is no ground for dis 
tinguishlng between garnishing summonses 
issued from Circuit Court and those issued 
from Superior Court. Jlace v. (lardner 
(1906), 8 Que. I». R. !*.

Lacombe Act—Oppoiition—Art. 11 Via.
C. P. C.—Circuit Court a Superior Court.] 
—Art. 1147a, C. P. O. ( the La combo Act), 
applies only to taitiet-arrHt In Circuit Court, 
and cannot be set up in opposition to a

toitic-arrrl in execution of judgment of Su- 
perlor Court. Larorhelle v. Loroie (l'.MXll,
Q. R. 27 8. C. rti4.

Lacombe Act — Wagrt — Depotit — 
Superior Court — Circuit Court |—The de
posit at the record office of Circuit Court of 
sworn declaration, and the salary of defend
ant, renders letter immune from any suits.' 
quent attachment of his wages, whether such 
attachment issue from Circuit Court or from 
any other Court. Lerinoff v. Fournier 
<190111, 8 Que. P. R. 54.

Lacombe Act — Waget — Depotit — 
Superior Court—Circuit court ]—In an at
tachment of debt before judgment in Su
perior Court, defeudnnt cannot plead that 
he comes under Laeomhe Act in Circuit Court, 
and that lie regularly deposits the part of 
his salary which is garjiishahle : such an 
allegation will be struck out upon inscrip
tion in law. Prunet V. Pattien (1900), 8 
Que. P. R. 88.

Money in Court — Order—Nullity.]
An order made by a County Judge that gar
nished moneys remain in Court to abide the 
event of a new action to be commenced forth
with (a former suit in respect of the same 
cause of action being dismissed by the same 
order i is not a nullity, and if not appealed 
against is valid. King v. Pnultbec. 20 Ocr 
N. 421, 7 Brit. Col. L. R. 818.

Moneys attached claimed under as
signment Order directing trial of issue 
Parties—Mesne assignee—Burden of proof— 
Plaintiff in issue. Toteo v. Campbell (Y.T. ». 
8 W. L. It. 719.

Moneys attached paid into Court by
garnishees -Claim by assignees of jude 
ment debtors—Judgment creditor setting up 
defence invoeahle by garnishees—Invalidity 
of contract—Foreign Companies Ordinnnr.' 
Peaver 1.umber Co. v. Northern Conttruction 
Co. (Hash, i. 8 W. L. It. 782.

Moneys attached paid into Court —
Credit or t‘ Relief \et Right* of execution 
creditort Payment out to theriff.]—In a dis 
pute lietween a number of attaching creditors 
ns to moneys paid into Court by garnishees : 
—Held, that such moneys should be paid to 
tiie sheriff for distribution under the nro- 
visions of the Creditors’ Relief Act. Word 
iRob.rt) A Co. Limited v. Wilton 7 W. I
R. 37. 13 B. C. R 273.

Moneys paid into Court by gar
nishees Payment out to sheriff for dis 
tribut ion under Creditors' Relief Act - 
Equality among execution creditors—flami«h 
ing creditors before judgment —Costs, Ward 
< Robert) A Co. Limited v. Wilton ( B.C t. 
7 W. L. R 37.

Moneys paid to garnishee by debtor
— Fraudulent ronccyan<r - Declaration — 
('ontettatinn Payment into Court.]—Where 
a party demands, in a contestation of the 
declaration of a garnishee, that a deed of 
sale between the defendant and the garnishee 
shall he declared frauduV ut and set aside, 
and that the garnishee shall bo ordered to 
deposit in Court a sum representing the value 
of the property sold, the Court should not 
only declare the contestation well grounded.
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but. besides, should order thnt such sum be 
deposited in Court, and that in default of 
the garnishee so doing, he shall personally 
pay such sum. Peaudry v. Fontaine, » Que. 
P. It 47. 4 E L. It 58.

Nature of claim in principal action
—" Debt or liquidated demand’’ Rule 88}— 
Aetion betireen partnera—Account*—Extra
ordinary remedy—Term* — ** Speeding the 
cau*e.,,\—Where one partner sties another 
for a specific sum, although an account may 
be necessary to determine the exact sum due, 
the action is for “a debt or liquidated de
mand.” within the meaning of Itnle 384. and. 
consequently, a garnishee summons can issue 
to attach a debt due or accruing due from 
a third person to the defendant ; and. *rmble, 
that the same principle would apply to an 
action for an account, and payment of the 
amount found due. -Semble, that in all cases 
where the plaintiff takes advantage of an 
extraordinary interlocutory remedy, e.g., 
caveat, injunction, or garnishee summons, he 
may he put on terms to prosecute the action 
with special diligence. Alexander v. Thomp
son, 1 Alta. L. It. 801. 8 W. L. R. 090.

Nature of creditor’s elaim—Notice to 
debtor—Alimentary debt.]—A creditor desir
ing to garnish moneys declared in*oi*i**ablc», 
by proving that his claim is of an alimen
tary nature, cannot so prove without notice 
to the debtor as well of the proof to which 
he intends to make as of the inscription for 
judgment (iratton v. AIoVready, 4 Que. I*. 
R. 186.

Order attaching délits — Power* of 
dci>uty di*trii t egiatrar of Supnme Court- 
Interpretation Act — Utarhment of Debt* 
Art, 190\—Amount attached.] In an ac
tion in Supreme Court for account of certain 
rents and ,>rofit«. the plaintiff obtained an 
ordei attaining all debts, obligations, and lia
bilities payable or accruing due from gar
nishee to defendant, to an ver a judgment 
to he recovered by plaintiff against defendant 
up to amount of SO,248. Order was made 
and issued by the deputy district registrar at 
Vancouver, acting under the provisions of 
s. 3 of Attachment of Debts Act, 11HM. De
fendant applied to Morrison. .1.. in Cham
bers, to set aside this order, but the sum
mons was dismissed, and defendant appealed : 
—Held, by the full Court, that as the term 
“district registrar” i> expreeslj defined by 
Attachment of Debts Act. 1904, to mean dis
trict registrar of the Supreme Court, there
fore district registrars are peraonat deaig- 
nato-, «ml i1 was not Intended to confer on
their deputies the power to make attaching 
orders ; that the provisions of the interpre
tation Act do not apply, ns a general inter
pretation statute cannot be invoked to con
trol the plain intendment of a special sta
tute.—I'er Irving. J„ the Attachment of 
Debts Act. 1904. contemplates the attach
ment of a definite, ascertained amount, and 
a mortgagor suing for an account of moneys 
received by a mortgagee in possession can
not make the affidavit required by the sta
tute as to the " actual amount of the debt." 
Htrhard* v. W ood. 12 R. C. R. 182.

Pereome In possession of choses in ac
tion are not chargeable as garnishee. Heard 
V. Phillip* (1W52I. 1 P. E. I. R. 219.

442

Petition to qnash saisie-arret be
fore judgment Judgment debtor—Partie* 
— Conclusion*. | — A creditor cannot, by 
means of a naiaic-aertt before judgment, re
strain the tiera-aaini from paying certain 
sums to his debtor, made a party to the pro
ceeding as mi* en<ausc but against whom no 
conclusions are taken. 2. A petition to quash 
the aaiaii-arrêt on the part of the mia-cn- 
eauae is the proper proceeding in such a case.
Du kett v engird, B Que P. B. tit

Priority of attaching creditor—.4ne
gation of inaolvrney by other treditora — 
Salary of munieipal employee.]—A creditor 
who Tins obtained judgment on an attach
ment after judgment, has the right to make 
in preference to all other creditor* of the 
debtor, the amount awarded him by this 
judgment, which operates as an assignment 
or subrogation in his favour.—An allegation 
of insolvency ought to be made by such other 
creditors before such judgment on attachment 
has been recovered, if they wish to obtain the 
benefit of Art. (Î91, and thnt although the 
subject matter of the attachment is the 
salary of the municipal employee mentioned 
in paragraph* 10 and 11 of Art. 899. C. P. 
Mailloux v. Blackburn, Q. R. 27 8. f*. 91.

Proof of debt due by garnishee to 
judgment debtor — Burden of proof — 
floods sold to garnishee—Debt due for price 
—Condition Title of judgment debtor to
goods. Adolph v. Hilton (N.W.P.t, « W. 
L. R. 11».

Reduction of amount ! -Where a cre
ditor claiming $3.500 attached a fund of 
more than $80,000 deposited to the defend
ants’ credit in another cause, a motion to 
reduce tiie stun attached to the amount to 
the creditor’s demand, plus an estimated 
sum for costs, was refused. Copland v. Wat- 
erbury, 2 Que. P. R. 384.

Remedy of Crown ]—Order 45 of the 
English Rules respecting garnishee process 
is not applicable to n proceeding by informa
tion by the Crown. The Crown’s remedy is 
by writ of extent. Regina v. Connolly. 21 
Ore. N 279. 7 Ex. C. R. 32.

Requisite* of saisie-arret after jndg-
ment—Salary- Declaration of garniahee — 
Coat*.]—If a writ of attachment after judg
ment does not state the nature and place 
of the debtor’s occupation, it does not con
stitute a seizure of salary which can he de
clared tenante, ami a motion to that effect 
will he dismissed. 2. Ifov ever, if the gnr- 
nishee hv hie declaration has set forth the 
fact that the defendant was in hi« employ on 
salary, a motion to have seizure declared 
binding will he dismissed without costs, as 
the seizing creditor had some reason to be
lieve that the seizure was recognized ns on« 
of salary. Dronin v. Prunelle. 5 Q. P. R.
371.

Right* as between claimant and 
plaintiff -Defence open only to garniahee.] 
The plaintiff attached certain moneys due the 
defendant, and the garnishees admitted liabil
ity and paid the money Into Court. The 
money wa* claimed by a third party :—Held. 
that in determining the rights of the plain
tiff and claimant to the fund in question, 
the garnishees having admitted liabllit", it
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wn< not open to the plaintiff to raise ns 
against th<> < Ini man t n defence which could 
only be pleaded by the garnishee*, /trover 
Lumber Co. v. Xorthrrn Construction Co., 
1 Snsk. L. H. 2tK. N W. L. H. 782

Snisle-arret tffidavit for—Information 
and belief.]—An affidavit in support of a 
*ai*i<-arrft before judgment which is simply 
based upon the belief of the deponent as to 
the loss of recourse by the plaintiff, in place 
of positively affirming such loss ns a fact, 
is insufficient, and the aaiaie-arrft will be 
set aside on petition. l/«>Aowd v. Clement, 
5 Que. I». R 25

Saisie-arret —.Von-smiYr — Motion to 
ditch arge.]—A motion by the defendant for 
the discharge of a aaiaie-arrft because it has 
not been served nor returned, will he dis
missed with costs, because the defendant 
cannot apply f--r the diactaarae of a writ 
which has no existence. Devlin v. Charte- 
I v I Q ■ I' l: '<1

Salsle-erret — Vofice of draiatment — 
''oat a.]—If a plaintiff desists from a aaiaie- 
arrft and give* notice of his desist ment, with
out nieLtioninc the costs to the defendant 
and the garnishee, the defendant has a right 
to demand the dismissal of the aaiaie-arrft 
bv motion, and with costs. Hank of Itritiah 
North America v. Laporte, 5 Que. P. H. «17.

Salsie-arret—Second icrit—Exception de 
litiapt ndance.]— To afford ground for an 
exception de litiapendance against a second 
aaiair-arrlt after judgment, while the first is 
pending, it must appear that the second writ 
attached the same debt ns the first writ. 
Leith v. //oil. 4 Que. I». R. 398.

Salste-arret—Time for plea to—Inacrip- 
lion. 1—In summary causes a defendant has 
two days to plead to the aaiaie-arrft; if he 
does not plead within this time, the plaintiff 
has two days to contest the declaration of 
the garnishee : after this time, he may. if he 
does not contest it, inscribe the case for judg
ment in terms of the declaration, (foldbrrg 
V. Griffin, 4 Que. P. R. 370.

Saisie-arret — W'aqea — Occupation of 
d* 6for. 1- The writ of aaiaie-arrft must state 
the nature and place of the defendant's
occupation ; thee formalities with respect f<> 
the seizure of salaries and wages are imper
ative. Maaon v. Armatrong, 8 Que. P. R.

Saisle-arret — M’agea — Occupation of 
def< ndant—Neglect to atate.]—Where in an 
attempt to garnish wages alleged to lie due 
to a judgment debtor, the writ of aaiaie-arrft 
did not state the occupation of the defend
ant, as required by Art. (178. C. C. P.. the 
service of such writ was held to be of no 
effect. I)e Siiyea v. Paimhaud, Q. It. 20 8. 
C. 230.

Saisie-arret before judgment -Affi
davit Personal claim—Amount of security 
—Neglect to file copies of declaration and 
•Mai i I r -' ption to form ] — An nlb-ca 
don in the affidavit of a plaintiff applying 
for a aaiaie-arrft before judgment, that the 
defendant h Indebted t<> him in the sum of 
$1.000 for damages caused to him in hie 
trade or business, sufficiently indicates n
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personal claim.—2. The fact that the plain
tiff has n"t had the amount of security fixed
by the Judge, by means of which the defend 
ant could obtain the discharge of the aaiaie- 
arrft, has not the effect of rendering the 
affidavit insufficient.—3. Semble, that the de
fault of the defendant to file, within the 
time allowed, copies of the declaration and 
affidavit, should be invoked rather by way of 
exception to the form than by petition to 
qua«h the aaiaie arrft. Cordaaco v. (iuoltieri. 
io (T I*, it. loo.

Saisie-arret after judgment Pontea- 
tat ion—/ascription. 1—It is not by way of 
motion that judgment is obtained upon a 
contestation of a aaiaie-arrft after judgment, 
but by way of inscription, following the 
rules and delays of summary causes. Bran
ch r min d Son Co. v. Girouord, 8 Que. P. R. 
294.

Salary—Writ of attachment — Rrquirr- 
mrnta of.]— A creditor cannot attach his 
debtor’s «alary, wages, or commissions with
out stating in the writ of attachment the 
nature and place of the debtor's occupation, 
and consequently hi cannot contest the gar 
Disuse's declaration, alleging that commis 
sions have become due to his debtor, if 
the writ of attachment does not meet the 
requirements of law regarding seizures of 
salaries and wages. Bicyca v. I'ainchaud, 3 
Que. P. R. 552.

Salary of civil servant — Motion to 
declare attachment valid. 1- The attachment 
of the salary of a civil servant is regulated 
by s. 9 of Art. 599, C. P. : and Art. (197 does 
not apply thereto. A motion to declare the 
attachment of a salary binding will he dis 
missed as useless. Garaud v. Boileau, 4 
Que. P. R. 158.

Service—Officers of bank—/‘n'ortfirs.l— 
Interpleader proceedings were taken by the 
Rank of Nova Renfla to determine the 
priority of attaching process served on it by 
two creditors of an absconding debtor. Or
der IX.. Rule 8. of the Judicature Act. pro
vides that process may be served on a cor
poration by serving the same on the princi
pal officer thereof or on the clerk or secre
tary. One of the creditors served the presi
dent and secretary of the bank at its head 
office The other creditor, before making any 
sendee in the same manner, and before the 
service of the first mentioned creditor, served 
the process .in the manager of the branch 
of the hank in which the absconding debtor’s 
money was deposited, and he contended that 
he thereby acquired priority :— Held, that 
priority must he given to the first service 
on the president at the head office. Kina- 
man v. Onderdonk, 22 Ore. N. 292.

Service of aaisie-arret — Domicil of 
judgment debtor Death—Garniahahle debt

Proceed» of sheriff's sale Subsequent re
sale.]—Art. 135 of the Pode of Procedure 
which authorises service upon the heirs of a 
person deceased within the previous six 
months, at the former domicil of deceased, 
applies to proceedings against the heirs, and 
not to the service of a aaiaie arrft issued 
against the deceased himself, on a judgment 
obtained against him. the fact of his death, 
at the time of the s.rvlee of the aaiaie-arrft. 
being known to the plaintiff.—2. A colloca-
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tion founded on the first sale of an immov
able by the sheriff censes to have effect when 
the same immovable is resold at folle-enrhérc, 
and a aaiaie-arrft in the hands of the sheriff 
for the amount of such first collocation can
not be maintained. Demera v. (laudrt, Q. It. 
23 8. C. 27(1.

Service of anlaie-arret — Effect of—
Payment to debtor after tenure Payment 
again to creditor — Declaration—(’ontenta
tion.! It is the service of the writ of naiaie- 
arrft which establishes the claim of the gar
nishor against the garnishee. 2. From the 
moment of the regular service of the nainic- 
arrrt, the garnishee is prevented from paying 
to the judgment debtor, and. if lie does so, 
will he obliged to pay n second time, whe
ther he knew or not of the service being 
made ; that is the consequence of the change 
made by Art. 070 of the new Code of Pro
cedure in Art. (115 of the old. 3. When a 
garnishee commences his declaration by deny
ing that he owes anything to the judgment 
debtor, and afterwards It is clearly estab
lished that he did owe him and had paid him 
after the service of the aaiaic arret, it is not 
necessary to contest his declaration: the 
Court will order the garnishee to pay again. 
Montambault v. Lapointe, Q. It. 23 8. C. 413.

Service of summons Domicil of de-
fendant—Writ—.Stomp». 1—A writ of saiaic- 
arrfit will be set aside if it has not been 
served on the defendant at his domicil of 
election, he having no real domicil in the 
district in which judgment in the principal 
action was obtained.—A writ is also void 
if ir is insufficiently stamped and if the 
copies certified by the clerk of the Court 
have no stamps at all upon them. Du- 

h Bi X. \lr t I II,/. I Ql P R #8
Service of summons on garnishee — 

irregularity.] — Vaux issued a summons 
under the Absent Debtor Act. 20 Geo. III. 
c. !>, s. 2. which enacts that such summons 
" being duly served, and return being made 
thereof, under the hand of the sheriff or 
his deputy, shall be sufficient in law to bring 
forward a trial without any other or fur
ther summons." It was against McNutt, as 
trustee or garnishee of defendant, and was 
served hy the clerk of Vaux’a attorney, and 
there was no return thereof under the 
sheriff's hand. A similar summons was after
wards served on McNutt by Black, by whom 
motion was now, made to quash the former 
summons on the ground that if could only 
be !• allv served by the sheriff. In reply 
it was contended : 1st. that the clause in the 
Vet was merely directory, and that the 

service by the clerk was good. 2nd. that 
i opposing it had. the objection could only 
h» taken by the defendant. Shaw, and not 
by another attaching creditor, who is no 
party to the proceedings objected to :—field. 
(Inters, J.t, that a mere irregularity in the 
service might be waived by defendant, but 
the absence of the sheriff’s return was a 
defect which rendered the subsequent pro
ceedings void, and could not be cured by any 
act or consent of the opposite party.—2. That
•I'" attaching creditor's judgment giving him
a lien on funds in the garnishee’s hands 
placed him in the defendant's shoes quoad 
ihose funds, and being, therefore, a privy in 
interest, he had a right to point out defects 
in proceedings affecting them. Black v. Shaw, 
(lWtit. 1 I». R. I. R. m.

Set-off betweea defendant and gar
nishee. |—A debt due by the defendant to 
the garnishee which did not become due until 
after an attachment, cannot be set off ..gainst 
the debt of the garnishee to the defendant, 
being tin debt attached. Hogu* v. Ogilvie, 
4 Que. P. II. 317.

Shares in company —Validity of aervice 
upon company—Place of aervice. \ -Where 
at the time of the issue and service of the 
garnishing summons the garnishees (an in
corporated company) hud property in the 
province of Quebec, and had there an agent 
and an office where their principal books were 
kept:—Held, that service was validly made 
then- for the purpose of declaring that the 
garnishment of shares of the defendant in 
the garnishee company was valid. Skinner 
Manufacturing Co. v. Vineberg, 8 Que. p. It. 
107.

Solicitor's lien—Conta in Court not hav
ing juriadirtion—Dintribution of moneyn at- 
tucheil- Inaolvency — Oppoaition — Third 
party —Prcncription.]—There is no lien for 
costs incurred by an advocate before a Court 
which has been declared to have no juris
diction. notwithstanding the contentions of
the parties to the contraty. 2. Art. 673 ap
plies, in the case of the alleged insolvency 
of the debtor, to all distributions <-f money 
which do not represent immovable property 
and for which he is not accountable hy law. 
3. When a garnishment has been declared 
binding there is no occasion for a subsequent 
judgment ordering the garnishee to pay over 
the moneys attached, the amount, unless 
there is an allegation of bankruptcy, being 
distributable according to Art. 0Î)7. C. P., 
aud especially so if there is a seizure after 
n prior judgment. 4. An opposition by a 
third party is not prescribed, whatever be no 
date of the judgment attacked, if the third 
party has had knowledge of it only within 
a year. Royal Electric Co. v. Palliacr, 3 Que. 
P. It. 340.

Statutes—Effect of hcadinga—lrf. 1147a, 
C. /*. ('. General application—Circuit Court 

8 ni" rior <'mu t. | ArtIcle 1117a, C. P 0. 
(the La corn he Act), is a general provision, 
and notwithstanding the place given it in the 
Code under the heading "Proceedings before 
the Circuit Court,” it applies to attach
ments of debts in execution of judgments >f 
the Superior Court. Cf. Laroehelle v. La
voir, Q. It. 27 8. C. 534, n decision to the 
contrary. Levinoff v. Fournier. Q. It. 30 8. 
C. 4M ; La Banque dr St. Hyacinthe v. De- 
aaulnirra, Q. It. 30 8. C. 512 ; Mace v. Gard
ner, Q. R. 30 8. C. 520.

Suit by another claimant — Inter
pleader.]—The person who owes a sum of 
money which has been attached in his hands 
cannot be ordered to pay if to another claim
ant. so long ns the attachment subsists ; 
therefore, such debtor may plead to an ac
tion by the other claimant the fact of the 
attachment, and ask the Court to decide to 
whom it should pay the sum claimed and to 
older the claimant to pay the costs of the 
action. Shannon V. Xorth American Life 
.1 nnuranre Vo.. Q. It. 19 S. C. 321.

Superior Court—Circuit Court — La- 
combe Art—Privilege of debtor — Peraonal 
right. 1—The privilege given to the debtor hy
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Art. 1147a, C. P. C.. is a right exclusively 
attached to hit. person, and his creditors can
not exercise it for him.—This privilege can 
only be exercised by a debtor condemned by 
a judgment of the Circuit Court, and a cre
ditor who has obtained a judgment of the 
Superior Court may execute garnishing pro
cess, event where the debtor has conformed to 
the provisions of Art. 1147a. I/arochelle v. 
Uvoie, y. It. 81 8. C. 317.

Trustee process Inauffir'ient notice of 
alignment ('hoar in action not aaaignablt 
at /aw. I—The defendant wee sued under the 
trustee process by C. à C. as a debtor of 
Mop. {an absent debtor», the present plain
tiff. On 11th September. 1K4H. C. A C. is
sued their attachment against McP. under 
the Absent pobtor Act, and on the 11th 
December, 1S40, served the summons on the 
defendant, who on the 12th made a deposi
tion admitting £10 11s. indebtedness to McP., 
which was put in at Hilary Term. 1850. In 
July. 1848, Mcp. assigned all his effects and 
credits to J. Mcp. as trustee for certain 
creditors ■rationed in the assignment, which 
was by deed poll executed by McP. only, 
neither the trustee nor any of the. creditors 
being privy to it. On 11th December, 1841). 
this action was commenced by the trustee in 
Mcp.'a name against defendant, who was 

: under the trastee process by 0. 
A C. C. A C. had recovered judgment in 
tin1 Absent l»ebtor suit against MeP. and 
the defendant had paid the amount due McP. 
to the sheriff on an execution issued by 0. 
A (’. under their judgment agninat Mel). 
The defendant had no notice of the assign
ment when lie made his deposition. The first 
notice of it was given in Court when the 
defendant's deposition was put in and read. 
—It was contended on behalf of the defend
ant : i. Thai he had aol eaSdeat aotlce of 

admitted assets 
was hound to pay the amount to the sheriff 
under <*. A (Vs execution and was therefore 
discharged from liability to the tmetee ; 2. 
That the creditors bad not assented to the 
assignment, which was therefore void as
agalaei C. .< C n< /-/ (Patera, J.), that
sufficient notice of the assignment had not 
l>een given.—2. That the assignment was not 
binding as against C. & C.--3. That the 
subject matter in dispute, being a chose in 
action, could not be assigned at law. Mr- 
Dona/d v. I.nngwrrth t 18521. 1 IV K. I. R. 
40.

Writ of saisie-arret \fia-en-cousr —
Tranafcree. of debtor—Petition to art aaidr 
icril.l—The plaintiff, a creditor of the de
fendant. having judgment against him, issued 
a * niait arrêt in respect of moneys in the 
hands of M. et al., also making C. F. H. 
et al. parties < mia rn-<auar ). Hy this writ of 
aaiair arrêt the garnishees and the miaen 
(ouae were ordered to appear and declare 
what property they had in their hands belong
ing to the defendant and what sum of money 
they owed him. In a declaration annexed 
to the writ, but to which the writ did not 
refer, the plaintiff alleged that C. IV R. had 
acted collusivelv with the defendant and as 
his prêt rnom in certain transactions with 
some of the garnishees, hy virtue of which 
a sum of money was deposited in the hands 
of a firm of solicitors, the other garnishees. 
The claim in the declaration was that the 
garnishees should be ordered to declare what

sum they had paid or were to pay by virtue 
of certain acts of sale really entered into 
with the defendant but nominally with his 
son. C. F. B., and that the miaen-i uuat 
should be ordered to appear and declare 
whether the debt was really due to the de
fendant or to (\ F. R. The latter petitioned 
for tiie quashing ns to him of the writ of 
aaiaie-arrêt :—Held, that the plaintiff could 
not, hy means of a writ of aaiaie-arrft, pre- 
vein the payment to the mi* <M MM* <,f th« 
sum which appeared to be due to him on tin- 
fact of the acta, but that the plaintiff should 
have proceeded against the mia rn-< auar by 
way of a direct action to set aside the trans 
action, or by contesting the declaration of 
the garnishee.—2. That the miaen-rauae had 
the right by petition to demand the quash 
ing of the writ. Duckett v Hagard, Q. R. 
25 S. e. 150.

ATTACHMENT OF GOODS.

Pee Execution.

ATTACHMENT OF INTEREST IN 
MINE.

Pee Execution.

ATTACHMENT OF PERSON.
Pee Arrest.

ATTAINDER.
Pee Criminal Law.

ATTESTATION.
See Will.

ATTORNEY.
Pee Solicitor—Power or Attorney.

ATTORNEY-GENERAL.
Pee CoNRTlTtTTtONAL IjAW—CRIMINAL I,AW 

—Crown—Injunction — Miner and 
Minerals — Municipal Corporations 
—Penalty — Plradino—Street Rah 
ways.

ATTORNMENT.
See Mortgage—Vendor and Purchaser.

AUCTION SALES.
Memoraadnm of sale — Ptatute of 

Frauda- Puntamr of purrhaaer—Terma of 
•ale—Authority to rracind. 1— A memoran
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dtim is “ signed " within the Statute of 
Frauds, if only the surname of the pur
lins, r is written on it hjr the auctioneer.— 
Merely formal terms of sale will be implied 
by law.—An auctioneer, authorised to sell, 
bas no authority to rescind the sale. Far- 
quhar v. Hillman. 40 N. 8. R. 289.

Purchaser at --Payment of price —At
tachment .)/ pert on — Nullities — Acqui
escence.]—At a judicial sale of chattels by 
auction, the knocking them down to a per
son makes him the owner, even if he does 
not pay the price Immediately.—A rule to 
attach the purchaser for refusal to produce 
the goods seized or to return them will lie 
di charged. The Quebec Code of Procedure 
recognizes no nullities except those formally 
prescribed by law.—A person cannot claim 
the nullity of n sale which he has acquiesced 
in by tiling an opposition ù fin de conserver 
which remains on the record. Duchfne v. 
Collin*, y. It. 17 8. C. m.

■ale of laud — Completion—Title — 
Dampiny sale — False representationa — 
drounds for annulling sale.]—The sale by 
auction of an immovable is completed by ad
judication to the highest bidder and the 
entry of his name in the sale-book by the 
auctioneer. Vpon the purchaser's comply
ing with the conditions of tue sale and pay
ing the amount of his bid, the seller is 
hound to give him a valid title to the im
movable sold.—The seller who declines to 
do so, on the ground that the purchaser 
chilled the sale by means of false represen
tations and statements must establish lw»th 
that they were false and did deter intending 
purchasers from bidding. Hence a statement 
that he who bought the property would suf
fer from disagreeable and noticeable odours, 
when the neighbourhood of a large livery 
stable made the fact patent, and the further 
statement that, in consequence of prior 
deed* and covenants, the property could only 
be put to certain restricted uses, without 
proof that any one was Influenced by it, do 
not afford grounds for annulling the sale. 
• amphell v. Eno, Q. R. 31 8. C. 147.
Sec Execution—-Licitation — Limitation 

of Actions—Sale ok Hoods—School 
—Vendor and Purchaser.

AUDIT.
see Account—Bills. Notes and Cheques 

—Company — Estoppel — Particu
lars—Principal and Agent.

AUTHOR AND PUBLISHER.
See Contract—Copyriuiit.

AUTOMOBILES.
See Motoring—Net,licence—Way—

AUTOPSY.
See Corpse.

AUTREFOIS ACQUIT.

See Criminal Law.

AUTREFOIS CQNVICT.

See Criminal Law.

AWARD.

See Arbitration and Award.

BAIL.
Action populaire Delay.]—A motion 

for bail in an action populaire, under Art. 
iMt, C. P, Is subject to ill" delay of pre
liminary exceptions, and will be dismissed 
if it is served the fourth day after produc
tion. Yale v. Monettc, 2 Q. P. R. 480.

Estreat- (Condition of recognizance — 
“Next Court of competent jurisdiction '*— 
Notice to estreat—Short notice — Holding 
over proeeedlngs Surrender of defendant— 
Relief of bail. Rett v. Hailly’s Sureties, 3 E. 
L. R. 74.

Estreat Discharge of forfeited rccoqniz- 
anee—Jurisdiction of sinqle dudqe—Appeal 
—Criminal Code, ». 922.]—An application to 
diaehargv a recognizance of bail forfeited by 
reason of the non-appearance of a prisoner 
is a civil, not a criminal proceeding ; and 
the Court en banc lias power to entertain 
an appeal from an order made by n Judge. 
A single Judge has no power to make an 
order discharging such a recognisance except 
upon the ground that the non-appearance was 
justifiable. Application on any other ground 
must be made to the Court cn banc. Re 
McArthur's Hail, 3 Terr. L. R. 37.

Sec Admiralty—Arrest—Criminal Law.

BAIL EMPHYTHEOTIQUE.

See Landlord and Tenant.

BAILIFF.

Appointment of bailiff* under County 
Courts Act, 1‘. E. I. I.arkin v. McNutt 
(18801. 2 P. E. I. R. 300.

Bailiff*’ corporation — Admission of 
member — Examination — Refusal — Ap
peal.]—There is no appeal by petition to the 
Superior Court from the decision of the 
Board of Examiners of the Corporation des 
Huissiers of the district of Montreal, refus
ing a certificate of qualification to a candi
date who has failed to pass the examination 
of the Board. Lalonde V. Corporation d>s 
Huissiers du District de Montreal, Q. R. 
2t> S. C. 426.
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Charge* Travelling exprnaea—Searche$ 
—Return. | A bniliff nerving nrocee* has no 
right to charge for travelling exiienses. coat* 
of recherche», nor for n return of non eat 
inventua. Mayrand v. (imgraa, It Que. I\ R. 
890.

Corporation of bailiffs of Montreal
I* bound to guarantee to every one that 
each of It* member* will faithfully and dili
gently discharge the duties of his office. Such 
obligation create?, n relationship of such a 
nature lietween the corporation and one of 
its members that it is not mavssary, when 
«nit îh taken against the corporation, to call 
the bailiff in default Into the case. Ouimet 
v. Montreal Itailiffa, 11 Que. P. It 84.

Costs of Judicial sale Right to retain.]
—Whether there is or is not op|toHition à 
fin de conserver, the bailiff who has made a 
judicial mit h - the right to keep his costa
out of the moneys which he returns, provided 
such co*t* have I teen taxed. Turgron v. 
Shannon, 4 Que. P. R. 274.

Distress. | -Pailiff may u*e force neces- 
Rary to ascertain if door ia fastened. Mc
Kinnon v. McKinley ( lfifilli, 1 P. E. I. It.
m.

Fees of—Reaponaibility of advnratra for 
—Partnerahip — Registration — Profita.] — 
Advocates are personally responsible for the 
fees of bailiffs employed by them in connec
tion with the cases which they are conduct
ing before the Court*. Such liability, where 
a partnership of advocate* exist*, is joint 
and not joint and several. 2. A partnership 
of bailiffs does not fall under Arts. 1834 and 
183ft, C. C.. and registration of such partner
ship, not being required or authorized by law, 
is without effect. Therefore the provision* 
of Art. 183ft. a* to disproof of the allega
tions of the declaration of partnership, do not 
apply to a declaration of partnership made 
by a firm of bailiff* so far ns their business 
ns bailiffs is concerned. 3. Although bailiffs 
cannot act. In the performance of their 
duties, under a partnership name, they are 
not precluded from forming a partnership as 
regard* the financial return from their indi
vidual work, nor from contracting, as a 
partnership, for the payment of individual 
service* rendered by one or several of them. 
Ilert Ilea v. Basin Q It 1ft 8. C. 300, 4 Q. 

i

Incorporated society...Trial of member a
—Oommtic tribunal — Appeal.]—It is only 
the Hoard of Examiners of the Corporation 
of it.'iiiifT-; of the district "f Montreal who
have the right to try in the first instance 
members of that corporation accused of 
breaches of I lie rules, and the Superior Court 
has no jurisdiction except upon appeal. Mont
real District Bailiff'a Corporation v. proulx. 
Q. R 24 H. C. 244.

Removal Intereat of party arching.] — 
One who petition* to have a bailiff removed 
from office must have a special Intereat. 
Xormand v. A wmoi*. 7 Que. P. R. Rft.

Removal — Juriadirtion of Superior 
Court.]—Bailiffs, notwithstanding by-law of 
their corporation, continue to be office,a of 
the Court, subject to its jurisdiction, and

liable to be removed from their position by 
the Court or a Judge thereof. Beaulieu \ 
Dree Ilea ( 111061, 7 Que. P. R. 823.

Service of notice of traasfer of debt
-Return. |—A bniliff has no quality as such 

to signify transfers of debt*, and prove su- h 
signification by a man return und< r I 
official oath. Dagneau v. Decaric, 8 Quo. p 
It. 141.

Service of papers - Report — Amend 
ment.]—A bailiff effecting service of a pro
ceeding commits a grave Irregularity if ho 
corrects his report after it has been filed in 
Court. Hall v. Kenton, 4 Que. P. R. 37ft

Service of petitlom—Judicial district* 
Concurrent junadirtion. ]—The statute which 
gives concurrent jurisdiction in the county 
of Verchêres to nil the officers of the Courts 
of the districts of Montreal and Richelieu, 
applies to the bailiffs of these districts : a 
petition may, therefore, be regularly sen- l 
by a bniliff of the district of Montreal, a I 
though issued in the district of Richelieu 
Lofontaine V. Lafontaine, 8 Que. P. R. 2ft.ft

Suspension from corporation of
bailiffs.|—Art. ftO of the by-laws of Mont
real Bailiffs' Corporation, respecting susp-n 
sion of members in default in payment of 
their fees, is not contrary to provisions of
its charter. Art 27 of mid charter does not
apply to cases where members are suspended 
for non-payment of fees. A bailiff who is 
suspended may at any time be relieved by 
paying his fees without its being necessary 
for him to make application in writing or 
paying any additional sum. If parties to a 
case raise issues for part of which en-di 
party fails, costs should he divided. C. C. 
3112, C. C. P. Mft. ftft Viet. c. 43. ss. 18. 27. 
2ft. By-laws of the National Bailiffs' Cor 
porn t ion. Arts. 27. ftO. La very v. Montreal 
Itailiffa Mftlft). 10 R. !.. n.s. 137. 38 Que 
S. C. 230.

BAILMENT
Acceptance of goods under agree

meet to aril and account — Obligation to 
excreta* rare—Dnmagca on default —Pleading 
■ \ mendment — Partira.] — A company in
Halifax, "f which defendant was president, 
was engaged in the business of Helling gaso
line engines and supplies, and, in connec
tion wit II their business. acted an agents for 
the Toronto « i.-ih end Gasoline Engine Co
An engine belonging to the latter company 
had been placed on board n boat belonging ti
the Halifax company for the purpose nf test
ing it and exhibiting it- capacity. An agent
of the Toronto company was about taking 
possession of the engine for the purpose of 
returning it to Toronto, but. after conferring 
with defendant, agreed to allow it to remain 
on the boat for a time on the understanding 
that defendant would endeavour to sell tin1 
boat and engine together, in which case the 
sum of $3ftO was to go to the Toronto com
pany for the engine and the balance to the 
Halifax company for the boat. Defendant 
carried on business as a shiphroker, and the 
boat, while lying at his wharf, whs damaged 
in a storm, and partly filled with water. De
fendant had insured the boat and made a
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claim upon the insurance company as for a 
total loua, which the company ilcclined to re
cognize, and lieyond this he took no steps for 
the protection of the boat or the engine, hoth 
of which were eventually lost, and he gave no 
notice to the company of the risk to which 
their property was exposed : livid, that de
fendant was not a gratuitous bailee and that 
when the owners of the engine entrusted their 
property to defendant's care they had a right 
to expert that lie would hold it w ith the skill 
which his profession or occupation implied, 
and. ae he had neglected to use such skill, he 
wa< responsible in damages for the conse
quences. —The action was brought In the 
name of plaintiff company to whom the To
ronto company In assigned, hut it appeared 
at the trial that the transactions between the 
parties upon which the action was based 
occurred prior to the assignment :—Held, 
that the trial Judge had jurisdiction to order 
an amendment making the Toronto company 
co-plaintiffs, and that his direction that they 
be so joined was sufficient, and that tin Court 
on appeal had jurisdiction to amend tin- 
order to make it conform to the direction so 
given, the order having been taken out in a 
different form, viz., substituting the Toronto 
company ae plaintiff. Instead of making it a 
co-plaintiff ns directed. Can. da* Pouter 
Launch,* v. Crosby (1010), 30 C. L. T. 340, 
8 E. L. R. 10.

Agistment of cattle — Contract—Lia
bility for loss — Exception a* to disease— 
Death from disease by mismanagement.] — 
The plaintiff, who owned 47 head of cattle, 
made an agreement with the defendant to 
feed, salt, and winter them for $4.50 per 
head; the defendant to feed the cattle suffi
cient good feed to bring them through the 
winter in good condition, and to deliver them 
to the plaintiff in the spring of 1Î104 as soon 
as there was green pasture sufficient to feed 
Oh cattle The defendant agreed that he 
would be responsible for the loss of any of the 
cattle through getting lost or killed or any 
other way, except dying from ordinary dis
ease. While in the defendant's charge 21) of 
the cattle died; he housed them in a building 
so low and small that there was not sutli- 
denl ventilation. They were so crowded at 
night that they became overheated ; as n re
sult they were chilled when turned out and 
contracted colds resulting in catarrh, which 
caused their deaths. The defendant was 
warned by a veterinary surgeon that the build
ing was not large enough :—Held, that the 
exception from liability provided by the agree
ment, in case of death from ordinary diseases, 
could not he held to apply to disease result
ing directly, as was the case here, from the 
defendant's own mismanagement. MrLeno- 
t/han v Hood. 25 Occ. N. IV. 1 W. L. R. 
422.

Agistment of cattle—Loss of—Reason
able rare—Price paid -Custom of locality— 
Seyligrnce.]—Although one who takes ani
mals to pasture them should give them the 
rare of a ** bon pi-re de famille," the extent 
of this obligation is, nevertheless, dependent 
on the price paid for such pasturage, and the 
eustom of the locality. Therefore, it is un
reasonable to expect that for a moderate price 
11 I;, hi should Witch i lie animals constantly ; 
and if oue of them disappears, it is the owner 
who should bear the loss, at least, unless he 

C.C4-—12

can prove negligence on the part of the owner 
of the land. Xadon V. Pesant, Q. R. 26 8. 
C. 384.

Destrnction of goods stored, by fire
— Liability of bailee.] — The respondents, 
butchers, Imd caused to he slaughtered by the 
appellants, as they were hound to be by the 
by-laws of the city of Montreal, eighteen hogs, 
which they had the right to leave in the ice
houses of the appellants during the following 
night and for at least twelve hours without 
paying for storage. During such night and 
while the meat was in the ice-houses, a lire 
consumed the abattoirs, and the respondents’ 
meat was destroyed :—Held, that the storing 
of such meat was not n necessary storing.—2. 
That the appellants having proved that they 
had used in the care of such meat the dili
gence of a bon pire de famille, and that the 
fire had occurred by reason of no fault of 
theirs, they were not responsible for the loss 
suffered by the respondents.—3. That the nj>- 
pellants were not obliged to prove the origin 
of the tire. La Compagnie de L'Union des 
Abattoirs de Montreal v. Leduc, (J. R. 10 K. 
B. 2M).

Tire--Damages—Hale of goods.]—The de
fendants agreed to make for the plaintiff cer
tain tools used in making hubs of a special 
kind, and, in consideration of being allowed 
to use the tools, to make also a number of 
the hubs :—Held, that the use of the tools 
was an unconditional appropriation thereof to 
the contract, so that the property in them had 
passed to the plaintiff ; that while using them 
the defendants were bailees thereof for hire, 
and after ceasing to use them, gratuitous 
bailees; that the defendants, having neglect -i 
to send the tools to the plaintiff after repeated 
requests, were liable to him in damages ; but 
that these damages were nominal only, and 
that the plaintiff could not. upon the destruc
tion of the tools by an accidental fire while 
retained by the defendants, recover from them 
their value, that destruction not being damage 
such ns might fairly and reasonably be con
sidered as arising from the breach, or in con
templation of the parties. Leggo v. Welland 
Yule Manufacturing Co., 21 Occ. N. 374, 2 
O. L. R. 45.

Gratuitous bailee — Ixiss or theft of 
hank notes—Liability — Negligence — Notes 
contained in registered dead letter—Notice- 
Inquiry. Constntino v. Dorn. Express Co. 
(Mau.) (1VUU), 3 W. L. R. 3V1. 4 W. L. R. 
408.

Hire of horses — Negligence of bailee— 
Loss —- Contributory negligence. Etas sen V. 
Wright (N.W.T.), 1 W L. R. 158.

Hire of horse and carriage—Injury to 
—Xegligencc- Res ipsa loquitur.]—A bailee 
for hire who returns the property hailed in a 
damaged condition, and who, being the only 
person with full knowledge of the circum
stances causing the damage, fails to give any 
explanation of the same, is presumed to have 
been negligent.—This applies to the hirer of 
n horse and carriage from a livery stable 
keeper. Uremley v. Stubbs, 30 N. ti. It. 21. 
6 K. L. R. 33.

Hire of horse and carriage—Injury to. 
when driven by bailee—Negligeuce—Liability 
—Damages. Uremley v. Stubbs, 0 E. L. R. 
33.
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Hire of machinery Contract for work
Low of l'un of outfit Damages f>-r breach 

of contract Rental of machinery — Notice 
terminating- Agreement to return—Condition 
—Impossibility of performance. Oke v. (Ireat 
Northern Oil and (Jat Vo., 6 O. W. R. 420.

Innkeeper Ixwt luggage—Inability— 
Authority of clerk or manager. Delagorgen- 
diere V. A eat ter. 7 W. L. R. 407.

Involuntary bailees I.oaa or theft of 
hank note« — Negligence.] — The plaintiff, 
wishing to send $1,010 to his brother in 
Toronto, procured at th-' <-f the defend
ants an envelope such as they use in for
warding money by express, enclosed bank 
notes to the amount of $1,010, and mailed the 
letter and registered it. The letter reached 
Toronto, but was not delivered, owing to its 
living defectively addressed. The officials of 
the dead letter department at Toronto, guided
by the printed matter on ........ utslde <>f the
envelope, enclosed the letter in one of their 
envelope* used for returning such letters, ad
dressed it and sent it by registered mail to the
lefendants in Winnipeg, in due .....rse it
was delivered to the defendants’ cashier, who
received it in a protected cage or pen in
which he performed his duties. After receiv
ing the package, the cashier, in ignorance of 
its contents, laid it unopened on the chief 
clerk's desk, which stood ojien to the public 
and to all the defendants' officials. The chief
clerk - ns not m his .h'sk when tiv package
was placed there, and said he never saw it, 
and there was nothing to shew what became 
<>f it afterwards. The defendants' Winnipeg 
office had never before, apparently, received 
a registered dead letter, or lost a registered 
letter -Held (Perdue, J„ dissenting), that, 
under the circumstances, the defendants owed 
no duty to the plaintiff to lake care of the 
letter, and the plaintiff could not recover. 
Voarntino v Dominion Erpreaa Vo., 3 W. L. 
R. 301. 4 W. !.. R. 498, 111 Man. 1» R. 803.

Loan of chattels — Detention after de
mand fur return.] Defendants lforrowwl 
from plaintiffs a rotary saw:—Held, that the 
saw returned was the one borrowed, but 
plaintiffs not entitled to rent. As not re
turned on demand nominal charges allowed. 
Ikmhled if counterclaim can be converted into 
a set-off. Corbin V. Stephen, fl K. L. R. 385.

Loss of article deposited Liability of 
boiler—Value of article—Damage#- Demote- 
fie»#.j—A bailee who. by reason of the loss 
of the article deposited, is not in a imsition 
to restore it, Is bound to pay the value to 
the bailor, but he is not responsible for the 
loss of profits which the latter might have de
rived from the article. Therefore, the owner 
of a drawing left with an engraver to be re
produced in proper form for advertising pur- 
1 sises may recover the value if the article is 
not returned, but not damages for the loss of
profita which might have accrued from the 
publicity which the distribution of the article 
ordered would have procured. Uignac v. 
Woodburn. y. It. 29 8. C. 431.

Machine Repairs—Lien for—Contract— 
Rental of machine — Reasonable sum for— 
Possession— Implied contract of letting—Im
plied contract to pay for value of use— 
Amount expended in repairs. Itarbenu V. 
I’iggott, 0 O. W. R. 234, 10 O. W R. 718.

Negligence. |—Defendants received fresh 
meat from plaintiffs to be froaea and kept 
frozen until called for. After a few mont Its 
the meat was found spoiled. Plaintiffs 
claimed damages alleging negligence : Held. 
that the evidence shewed that the meat was 
good when received by defendants ; that the 
defendants' warehouse was of first-class mo
dern type, properly constructed for cold 
storage, had sufficient isiwer and was operand 
w ith knowledge to conduct it satisfactorily : 
that the real cause of the meat s|M>iling had 
not been disclosed ; that plaintiffs had failed 
io establish negligence on the pvt of the tie
fendants, and tlint the aetb-n should ho dis
missed. Vharrcat v. Manitoba Void Storage 
Vo. ( 1008), 17 Man. L. R. 530, affirmed; 
( lOtlO». 42 8. C. R. 253.

Negligence Storage—Duty of periodical 
examination. |—The defendants were keepers 
of an elevator, and on the 24th April, 1807, 
received from the plaintiff a quantity of corn 
for storage, and stored it in several large 
bins. On the 22nd May, 1807, desiring to use 
one of these bins (No. 40) for a not lier pur 
pose, the defendants removed the corn over 
into another bin. ami iu so doing discovered 
that it hud become heated, whereupon, by 
exposing it to the air, they stayed the process 
of heating, and the corn recovered. They also 
notified the plaintiff by telegram of the dis
covery in the bin No. 40, but they did not 
themselves examine the remainder of the corn 
to see whether it a'so w as becoming heated, 
nor did the plaintiff ask them to do so. When 
on the 3rd June, the corn was run out to be 
ship|H‘d, a quantity of it was found to be in 
an advanced condition of fermentation ; 
Held, that the defendants had been guilty of 
negligence, under the above circumstances, 
and were liable to the plaintiff for the loss 
lustained by him. Dunn v. 1‘retcott Elevator 
Vo.. 22 Dec. X. 257. 4 O. L. B. 103, * O. W 
R. 78, 404.

Particular article—Deatruction by fire 
—Liability.] -The plaintiff, a butcher, killed 
three oxen at the defendants' abattoir, upon 
the ordinary terms, one of which was, that 
the meat should lie kept by the defendants 
for at least 24 hours, on ice, afterwards to be 
delivered to the plaintiff ou demand. During 
the 24 hours the defendant's building, 
containing the plaintiff's meat, was de
stroyed by tire, from an unknown cause :— 
Held, that the defendants were not dis-
charged from their obligation to deliver ue- 
meat by alleging and proving that the build
ing was destroyed by a tire of which the cause 
was unknown ; it was necessary to shew that 
it was accidental or caused by via major and 
not from any cause for which the defendants 
could be held responsible. \ craaillea V. La 
Compagnie de L'Union dea Abattoira de Mont
réal, g. R. 1U 8. c. 227.

8ee Sale or (joodh.

Stable-keeper -Injury to horac- Negli
gence—Contract—Eatoppel.] —The plaintiff's 
.tiare, kept for him in an open stall in the de
fendant's stable, was kicked by a horse, 
kept iu the adjoining open stall, which had 
broken his halter shank during the night and 
got loose. This horse had got loose in th»* 
stable on several previous occasions, and on 
one of such occasions the plaintiff's mare 
bid received a slight injury to uue of 1e r leg*
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which defendant supposed had been caused h.v 
the same horse. In the opinion of the majority 
of the Court, it was not proved that the horse 
was a vicious one, or that lie had ever broken 
a halter shank before, or that the shank he 
broke on that night was not as strong ns 
halter shanks usually are. The plaintiff's 
mare shortly afterwards died ns a result of 
the kicking :—Held, that the defendant was 
net liable for the loss ; I’erdue. J., dissenting. 
After the first injury, the plaintiff’s son. in 
the absence of his father, asked the defendant 
to put his father's mare in a box stall, say
ing that his father on his return would pay 
the extrr charge. The defendant did so. but, 
s day or two before the injury, put the mare 
back into the same open stall without the 
knowledge of the plaintiff or his son:—Held, 
ihat there was no contract binding on the de
fendant to keep the mare in the box stall ; 
I’erdue, J.. dissenting. Templeton v. Wad- 
J.ngton, 24 Occ. N. 151, 14 Man. L. R. 4%.

Storage of wheat—Conversion—Dispute 
as to quality redelivered—Evidence—Certifi
cate of weighmaster. Seeley V. Imperial Ele
ctor Co. (N.W.T.), 2 W. L. R. 273.

St', age of wheat—Increase of bailor’s 
wheat by leaking from neighbouring bins— 
Damage to bailor’s wheat by reducing grade

Claim and counterclaim—Costs. Welwyn 
Farmera Elevator Co. v. Byrne (N.W.T.), 
2 W. L. R. 333.

Storage of wheat for shipment—
Shortage in quantity shipped—Liability of 

semen—Carriers - Manitoba drain 
\et-Surrender of storage receipts Estop- 
pet]—Held, that as defendants had not ac
counted for all the wheat they had received 
there uniat be judgment for plaintiff. It was 
a M special bin " contract. IMniutiff is not 
•stopped from claiming an account by reason 

<>f the shipping bill having been made out by 
him. or by reason of the surrender of the 
storage receipts inasmuch as there was no 
• videuce that the position of the parties was 
■ hanged. Judgment for plaintiff. Brentwell 
v. Western, 11 W. L. It. 372.

BAKER.

Bread Bales Act, 1010 {Out.)—" Small 
bread " — What isf - Several small loaves 
baled together -Xccessity to detach before 
■ ffering for salo- Conviction for not to doing 

Conviction quashed.)—Morson and Monek, 
* o.CJJ.. held, that when “small bread " 
loaves have been baked together in large pans, 
that the Bread Sales Act, 10 Edw. VII. c. 95, 
- 3 (Ont.), does not require that the "small 
bread ” should be separated in loaves before 
they are offered for sale. R. v. Xasmith Bak
ing Co. (1010), 17 O. W. It. 110, 2 O. W. N.ue.

Court of Appeal overruled above in lie 
Bread Sales Act ( 1011), 18 O. W. It. 251 ; 2 
O. W N. 730.

BALLOTS.

See Elections.

BANK ACT.

Sec Banks and Banking.

BANKER.

See Banks and Banking.

BANKRUPTCY AND 
INSOLVENCY.

1. Abandonment by Insolvent, 358.
2. Acts or Insolvency, 300.
3. Assignment fob Benefit of creditors,

361.
4. Composition, 370.
5. Contestation of Schedule, 378.
0. Curators and Liquidators, 379.
7. Examination of Insolvent or Third

1‘abty, 380.
8. Preference, 387.
9. Miscellaneous Cases, 402.

1. Abandonment by Insolvent.

Authorization to eue; in which dis
trict should it be oltainedf — The curator 
represents the creditors -Curator’s solvency— 
Dilatory exception—C. P. 177, *62, 877. J — 
The authorization given to a curator to an 
insolvent estate to sue should be obtained 
from the Court of the district in which the 
abandonment is made, and the Superior Court 
of another district in which the suit is taken 
is without jurisdiction to order the curator 
i" obtain another authorisation. The in
solvency of the curator cannot be a ground 
justifying the dismissal or the suspension of 
the suit. 3. The law which authorizes the 
curator to take suit for the insolvent gives 
him the quality of representing the mass of
tiir creditor* f-T the purposes of inch suit 
and at the same time makes him the repre
sentative of the insolvent : the creditors can
not afterwards take individual suits having 
the same object ns the former one under the 
pretext that they arc exercising the rights of 
one and the same debtor. Lamarche V. Wil
son (1910), 11 Que. P. It. 347.

Declaration of insolvent — Place of 
filing—Domicil—Xull it y.) — To constitute a 
valid abandonment of property, the declara
tion and statement of the debtor must be filed 
in the office of the Superior Court for the dis
trict in which the debtor has his principal 
place of business or bis domicil.—2. If the 
declaration and statement are tiled in any 
other district than the al>ove, the abandon
ment is illegal, and all proceedings therein 
are null and void. In re Rivard, Q. R. 22 S. 
C. 190.

Demand Retired trader — Refusal to 
assign — Arrest—Capias.) — It is not neces
sary that a person be actually engaged in 
trade when a demand of abandonment is 
made upon him. Even where he has ceased 
for several years to carry on trade, he is
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nevertheless subject to a demand of abandon
ment based mi a coiiimereiul debt contracted 
by himself or hi* firm «hile he was engaged 
in trade; and consequently, in such ease, 
under Art. 865, C. C. P. be is liable to arrest 
under capiat for refusal to make an abandon
ment. Carter v. McCarthy, Q. R. li Q. B. 
4UV. followed, and Hoy v. Ellin, Q. R. 7 Q. It. 
2112. distinguished. Perkins v. Perkins, It. 
22 8. C. 72.

Demand of abandonment — Contesta
tion Pt tition l>< ponit I'm■ tU > tfest 
iny.J—The contestât ion of u demand of aban
donment is not governed by the rules govern
ing pleadings, but is made by summary peti
tion, which need not be accompanied by a de
posit. even if it questions the jurisdiction of 
the Court in the office of which the demand in 
tiled. 2. If a debtor, by his petition, urges 
that a delay was granted to him by the credi
tor demanding abandon tuent, the adjudication 
on his petition, and on a motion to reject the 
sane, will Ik- deferred until after proof is 
made by both parties of their respective alle
gations. Munstn v. t’ilion, 5 Que. 1*. It. 170.

Demand for assignment Justification 
— Temporary embarrassment of trailer -Fail
ure to meet obligation» -Actual solvency.]— 
Failure by a trailer to meet due bills through 
a temporary embarrassment, following upon 
the burning of bis premises and pending a 
settlement with bis insurers, when his assets 
largely exceed bis liabilities, is not a cessa
tion of payments such as to entitle a creditor 
to make a demand of abandonment of pro
perty upon him. Itiland \. Colloridi, Q. It. 
33 8. C. 210. V Qu*. P. R. 101.

Demand of assignment -Eight of cre
ditor- Holder of bill for collection.]—Holder 
for collection of a due bill of exchange, is a
creditor of at... ptor. within meaning of Arts.
855 and 854. C. C. V., and has right to make 
demand of abandonment of property upon 
him. Dibs v. Smith (1UUÜ), Q. R. 27 8. C. 
440.

Distribution of insolvent's estate
Landlord » privilege —Statute» — Retroacti
vity. ] —Where insolvent tenants judicially 
abandoned property for bondit of creditors, 
and statute law (61 V. c. 46, Q. ). at date of 
abandonment restricted lessor’s preference to 
two years' rent, ranking them as ordinary 
creditors for balance, while no such restric
tion was enacted by law us it stood at date 
of the leases : lliId, the existing statute 
applied to all liquidations which arose after 
its enactment, and governed lessor's privi
lege unless expressly excepted therefrom. 
Ro»n v. Itiaudry (1DU6), Q. R. 14 K. B. 344 
(Privy Council).

Fraudulent secretion of assets —
Proof of Discrepancy in ntatementn—Penal 
provision» of Code.]—1. Proceedings institu
ted under Art. 885, C C. P., against a debtor 
who has made a judicial abandonment, are of 
a penal nature, and the rules and principles 
which govern evidence, and its effects in 
criminal cases, must be applied, and to justify 
a conviction the guilt of the debtor as to omis
sion to enter property in his statement ; or 
secretion of property must be established by 
clear and conclusive evidence.—2. A discre
pancy between two statements made by the 
debtor,—one made 31st December, 11)00, shew-
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ing a surplus of $1,227, and the other, mad- 
2< . July, 1001, shew ing a défit it of $1,840 
while it raises a pr sumption of îuismnuage 
ment of his business and of extravagance in 
his business and of extravagance in bis ex
penses, does not shew conclusively any omis
sion to enter property belonging to him, in tin 
statement tiled with bis declaration of a bun 
douaient, or secretion of any part of his 
property. Bryce v. Hi Ik», Q. It. 11 K. B 
464.

Insolvent s immovables Can a end\
tor hare them soldi Cunt»—V. /*. ■’>)•'.
S'0, ,S7/. | After bis debtor lias made an 
abandonment, a creditor cannot have the im
movables belonging to the insolvent sold, ami 
the curator, acting in his quality, has Un
tight to oppose such sale, even in case tin- 
seizure was made before the abandonment 
The costs occasioned by the seizure of im 
movable property before the abandonment of 
his estate by an insolvent are privileged. 
I ay lor \. Wilks (lltUll), 11 Que. P. it. 2«V

Landlord's claim for rent—Distribu
tion of insolvent * estate—Effect of til I . c. 
-jo*—Retrospective Ugislatiun.)—Where insol
vent tenauih judicially abandoned their pro 
pert y for thn benefit of their creditors, and 
statute law (til Y. v. 46) at the date of the 
abandonment restricted the lessor's preference 
to two years’ rent, ranking them as ordinary 
creditors for the balance, while no such re
striction was enacted by the law as it stood 
at the date of the leases ; Held, that the ex 
isting statute applied to all liquidations widen 
arose after its enactment, and governed the 
lessor’s privilege unless expressly excepted 
therefrom. I udgmeut in In re liulmcr. 
Heaudry v. Ru»*, Q. R. 12 K. B. 334, re
versed. Ross v. Itiaudry, 110051 A. C. 570.

Pretended abandonment — Frauduh nt 
conduct -Judgment- Estoppel.]—A pretend
ed abandonment, whereby the defendant states 
that he has no assets whatever, cannot avail 
against a judgment of the Court declaring 
that the defendant has fraudulently dun.- 
away with his property, and absconded from 
the province, especially where the said pr«- 
tended abandonment has been intituleu and 
tiled in another « ause, where the pluiutill was 
not a party, ami has not been followed by 
the appointment of a curator or any oile r 
proceeding. Ruumilhur v. l ianes, 3 Q. P. 11. 
362.

Trader—Compulsory abandonment.] —A 
trader who neglects to pay at maturity the 
«daims ,,i two of his creditors, which com 
pose more than half of his debts, will be 
ordered to make an abandonment of his pro
perty. Lima y v. Parizeau, 6 Que. P. R. 40.

2. Acts or Insolvency.

Second hypothec — Vente à réméré — 
Impairment of first security.J — A debtor 
having on the 8th May, 11*01, executed an in
strument hypothevuting his immovables for 
an advance payable at the end of three years, 
subsequently, in order to defray the costs of 
au action, the existence of which his creditor 
knew at the time of the loan, and which was 
afterwards decided against him, borrowed 
from another person the amount necessary
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to pay those costs. ami gave to this now credi
tor h vntr A réméré upon the immovables 
nlr-ady hypothecated, lie wa* sued by his 
tir~f creditor upmi the bypolhev not yel «lue, 
mid for n declaration that he was insolvent 
ami had impaired the wiiritv which he had 
given llrhl. that, in executing tIn* nn/e A 
rhm'rt, he lm«l not made hiut'-lf Insolvent, 
that he hail «lone no injury to the security 
which he lm«l given to his tirst creditor, and 
that what he iliil did not come within the 
provisions of Art. 1«I92. C. <". Ifanjou v. 
Vaillaneouri. Q. It. 22 8. ('. 310.

3. ASMONMKNT FOB RkNENT OK CREDITOaS.

Account of assets Concealment- Pre- 
sumptiun. | A debtor wno makes an assign
ment of his property ami deposits his sche
dule is boumi. in case of contestation by a 
creditor, to account for the assets by a credi
tor, to account for the assets which lie had in 
his possession in tin- year preceding the as
signment. Mis inability to do so is - (inha
lent to proof of the concealment aimed at in 
Art. NS8, C. I*. ('. chinent v. La /langue 
Not iona/e, Q. It. 14 K. B. 403.

Action by assignee for creditors to
set a * idv conveyance by insolvent — 
Fraudulent conveyance Statutory | resump
tion Rebuttal Onus Knowledge of grantee

Partie* Fraudulent grantor. Crawford v. 
Moure, 6 O. W. R. 44.

Action by assignee for return of
good» transferred by insolvent before as- 
stanment — Title of transferee — Pledge 
for udvanees Conspiring to defraud credi
tors.]—Appeal from judgment 11 W. I». It. 
.'hilt, dismissed Newton V. Hein, 12 W. L. 
It 490.

Action by assignee to set aside
rhattil mortgaoe and land mortgage mode

kb
setice of knowledge of insolvency by mortgagee

Imputed knowledge resumption Ilebut-
tal—Costs — Discretion- Appeal. IVede v. 
Elliott, 10 O. W. It. 20tl, 11 O. W. H. 38.

Action by assignee to set aside
iissignment of infèrent in land made 
by debtor icithin nifty days n1 assign
ment — \**ignmcnt$ Act, ». } ! ipplication 
to subseguent conveyances /tight of assignee 
for treditors —Trust Statute of Frauds— 
Pleading.]—A few days before making a gen
eral assignment f--r the la-netit of his eeditors 
to the plaintiff, W. assigned to his wife, one 
of the defendants, bis interest under at agree
ment for sale of laud, on which be h.id paid 
WOO, and had erected on the land a building, 
ihe money for which was supplied by his 
wife, on tin- understanding that she was to 
have the property. Three months earlier 
she had entered into au agreement, with the 
knowledge and consent of \\\, to transfer this 
property to 8., the other di-fendant, in con 
sidération of a promissory note for $1.2tHt 
made by W. ami indorsed by her. the pro
perty to be retransferred on payment of the 
liote with interest. At this time all the par
ties considered that the property was hers, 
•lust ts-fore the general assignment, when the 
vendors under the agreement for sale were 
pressing for payment, W. made the assign-

rii'-nt to hi- wife, who then assign-d to the 
defendant 8., who subsequently paid the bal- 
an<- dm- to the vendors, and obtained title. 
In an action to set aside the transactions and 
make ih«- property available for W.'s debts, 
it was held by tlm trial Judge that the trans
actions were bona fide, hut should be set 
aside under s. 42 of the Assignments Act, 
because the transfer by W. was tna«le within 
(So days before the general assignment :— 
field, that the provisions of s. 42 are not 
will*- enough to authorize t1 is ri'sult ; the 
seetion i< limite«l to couveyan mad- by the 
debtor, and do-s not apply to any subse<iuent 
conveyance; and an assignee's rights are only 
such iis confirn-d by the statute. The most 
that could 1m- done, therefore, would be to set 
asiile the assignment by W t-» his wife, which 
would be of no -fleet : Held, also. that, ns 
W. was in efl'eet a trustee for his wife, who 
lui-1 the beneficial interest under toe agree
ment for sale, be was not assigning his own 
int- rest, but hers ; and, the Statute of Frauds 
not being pleaded and no amendment haying

whether it applied. Judgment of Beck, J., 
12 W. !.. It. .>.*». reversed. Smith V. Sugar- 
man (1010), 13 W. L. It. 071.

Action by -Assignee to set aside
eunceyantrs to insole nt trader’s wife ■— 
Misstatement of consideration—Conveyances 
for value—Absence of intent to defraud -Ac
tion brought after expiry of statutory period 
- -Evidence < 'osts. Atticoud V. Pett, 9 O.
W. It. 173. 74s.

Action by assignee to set aside
transattion with creditor as a prrfi<r- 
rn-r Creditor's want of knowledge of in
solvency Imputed notice Absence of fraudu
lent intent Novation Acceptance by credi- 
tor of third person as debtor in lieu of in
solvent 8a b* of assets bv insolvent to same 
person Manitoba Assignments Act- -Pay
ment - Covenant — Release Surety. 
Newton v. Lilly (Man.), 3 W. L. R. 537.

Action by assignee to set aside
trails ft r of mum yn by insolvent as pref- 
erential and void — Evidente — Intent

Knowledge of insolvency—Correspondence
Hennery of moneys transferred.]—Action 

by ollicial assignee to set aside a transfer of 
moneys as fraudulent and void. Transfer set 
aside as there w as intent to prefer as to both 
creditor and debtor. J agger v. Turner, 12 
W. L. R. 588.

Action by creditors against assignee
Lien Distribution Cost- Lucas v. Teg- 

art, 2 O. W. It. 548.
Action by curator without authoris

ation Exception to form—Petition Costs.]
Where a curator to an assignment for the 

benefit of creditors begins an action in the 
name <>f the creditors without judicial auth
orization. and the defendant by exception to 
the form invokes the want of authorization, 
the Court may, upon petition of the plaintiff, 
the curator, authorize him to take the pro
ceedings in ipiestiou, on payment by him of 
the costs of the exception t-» the form and of 
the petition. Savage V. Legend»e, V Q. V R. 
254.

Action by insolvent before assign
ment Continuance thereafter — Consent of 
curator.]—A plaintiff who has sued the de-
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fendant* to recover damages for Illegal arrest, 
and who. since the commencement of the ac
tion, has made an assignment of his pro
perty for the benefit of creditors, may, never
theless. continue the action in his own name, 
especially where the curator declares that it 
is not in the interest of the insolvent's estate 
to continue the action, and authorises the 
plaintiff to continue it in his own name De 
Paris v. Beiftrt, 0 Q. V. It. 22.

Agreement of creditor to postpone
claim in order that business of insolvent 
might be carried on—Construction of agree
ment—Right of creditor t" rank with others 
in distribution uf asset « Receiver. Fotrler 
v. Harnard. Hr Harnard, 7 W. L. R. 024.

Alberta Assignments Act, s. 5 — As
signment not made to offirinl assignee—Con
sent of majority of creditors at time of execu
tion of assignment Necessity for Effect of 
absence of consent Assignment void Claim 
by assignee in interpleader- Status attacked 
by execution creditors—Costs. Fairchild Vo.
V. Myrum. V W. 1,. It. 277.

Assignment not made to official as
signee. | Plaintiffs, execution creditors, had 
caused sheriff to seize certain goods of defend
ant which were now claimed by M„ the as
signee for lienefit of creditors of defendant. 
The sheriff interpleaded : Section 48 of the 
Alberta Assignments Act provide* that “no 
thing in the last preceding sections shall 
apply to any assignment made i<> .in official 
assignee or with the consent of the majority 

litor computed according
to the provisions of the twenty-second section 
of this Act. to any other person resident with
in the province/’ etc., etc. Section 5 pro
vides : ** Every assignment for the general
i" in fit "f creditors not made m an
official assignee nor to some other person 
resident of the province, with the consent of 
the proportion of the creditors prescribed by 
the forty-fifth section of this Act. shall be 
absolutely null ami void to all intents and 
purposes —Held, that as at time of assign
in' in i" M the majority "f the < rediton bad 
not consented thereto although they hud since 
done so. the assignment was absolutely null 
and void under s. 5 of the Alberta Assign
ment Act. and the assignee was barred. The 
difference between the Ontario and Alberta 
Acts on this point discussed: //•/-/. that 
since the appellants in this case could gain 
not Ing h> attacking the assignment, and 
their objection to it was purely technical, 
without any sulwtaniial merit, they were not 
entitled to costs either of the appeal or of 
the interpleader proceedings Fairchild V. 
Myrum, Et p. Madore, 1 Alta. L. It. 472, 0
W. L. It 27<.

Assignments Act, Manitoba -Fraudu
lent preference—Bale of etork to person tcho 
assumes liability of insolvent to < reditor - 
Notice of insolvency—Surety Discharge.]— 
A trading firm being indebted to G. in n large 
amount, and G. being dissatisfied with the 
payments received and the manner in which 
the firm carried on its business, but not 
knowing or having reason to believe that they 
were unable to meet their liabilities, an ar
rangement was made and carried out whereby 
the traders sold their stock in trade to L., 
and received the price in cash, less the amount 
of G.’s claim, which was assumed by L., G.

giving time to T. for payment, and releasing 
the traders Within sixty days the trading 
firm made i,n assignment to the plaintiff under 
the Assignments Act. R. S. M. 1002. <*. R. for 
ill.' benefit <-f creditors generally : Held
that, ns the sale to L. was not impeached, the 
agreement whereby !.. was to pay the Insol 
vent's debt to G. could not be set aside ns s 
fraudulent preference under s. 41 of the Act 
that the effect of it was the snni" as if F,. had 
paid the full purchase money to the insolvents 
and they had paid G. in full out of it: and s,i 
the case came within the sn\ ing clause of the 
Act, s. 44, protecting payments of money : and 
that there was no assignment -r transfer <>f 
anything by the Insolvents to G. which could 
be declared fraudulent and void under s. 41 
(Hbhnns v. Wilson. 17 A. R. 1, and John* n 

' , V R I". '■ ' d Hum* \
Wit non. 2R S. C. R. 207. explained : Held. 
also, that the transaction attacked could not 
be held void under s 45 of the Act, which is 
limited in its scope to transfers of considéra 
lions other than money, such ns bills, notes, 
or goods :—Qutrre, whether, if the plaintiff 
had been held entitled to the relief asked for. 
(Î. would then have had the right, under s 1C 
of the A et, to have restored to him the claim 
he had previously held against a surety for 
the insolvents, it being urged that the dis
charge of the insolvents discharged the sun ty
also Vi Won v. Lilly. W. L. R. «37. 16 
Man. !.. R. 30

Assignments Acts, Nova Scotia
Company Validity of assignment by—Action 
by assignee Trover. McDonald v McAdam 
40 N. N R. «06.

Balance In hands of trustee Repay 
ment to debtor—Vollcrtion of debts—Employ
ment "< attorney Finding» of refera 
Appeal.] A trustee under n deed of assign 
ment for the benefit of creditors was ordered 
to pay the debtor the balance of the estate in 
his hands, where 1R years had elapsed from 
the time of the assignment, though hut two 
creditors had executed the deed, it not ap
pearing that other creditors, if there were 
any, had ever shewn an intention of assenting 
to the deed, and the Court being of opinion 
that they would now he precluded from doing 
so. A trustee under a deed for the benefit of
creditors may employ an attorney ........>llect
debts due the estate Where an attoi nt j • m
ployed for the purpose by a trustee under an 
assignment for the benefit of creditors col
lected $211.38 of $1,028.45 llook debts due the 
estate, and it appeared that mostly all of them 
were for small amounts, many being for legs 
than a dollar, and that one of the reasons for 
making the assignment was the difficulty ex
perienced by the assignor In collect : ven 
good debts, it was held that the trustee 
should not Is* charged with a sum as f«>r debts 
that he should have got in.- The finding of a 
referee upon questions of fact depending upon 
evidence taken vivo voce before him will not 
be disregards except in case of manifest 
error. Thibidenu v. Le Mane, 2 E. L. R. 422. 
3 N. B. Bq. 436.

Claim of father of Insolvent to rank 
on estate as creditor Contract of insol
vent to pay father $800 In the event of his 
selling land conveyed by father—Assignment 
not equivalent to sale—Purchase by father 
from assignee. Ryan v. Malone, 11 O. W. K 
578.
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Claim of slater of Insolvent to rank 
on estate as creditor Allegation I lint 
claimant a partner of insolvent—Evidence— 
Moneys advanced — Wages ns assistant in 
buslm ■ M"i-igage « Maim as mortgagee 
Insurance of mortgagee! premises by insolvent 
_Insurance clause in mortgage—Construc
tion- Insurance moneys paid to assignee— 
Hight of mortgagee to pay nent over. Wood 
v. .logger, 9 W. L. It. 120.

Claim of wife of insolvent to rank
on estate Transactiom between husband 
and wife Price of land conveyed by wife 
Money lent -Interest Costs. Pett v. Att- 
irood. 0 O. W. It. 178. 748.

Claim on insolvent estate Priorities 
—Insolvent carrying on business with con
sent of majority of creditors—Agreement- 
Claim for price of goods supplied by creditor 
—Preferred claim Wages of insolvent—Re
muneration of assignee, lie Matrjka (N.W. 
P ), ft W L. It. 1.

Claim to rank on estate Declaration 
—Costs. Smith v. Darkness, 2 O. W. It. 
171.

Claim to rank on estate by secured 
creditors Valuing security—Claim for bal
ance Manitoba Assignments Act Duty of 
assignee Realization of securities -Balance

Revaluation. Hunk of Ottawa v. Netcton
(Man ), :t W. L. It. 422.

Conveyance by insolvent to creditor
—Action by assignee to set aside—Grantee's 
ignorance of solvency — Secured for debt — 
Wages — Interest — Redemption — Costs. 
I'asserley v. Hughes, 5 O. W. R. «Î99, « O. 
W. It 70.

Creditor for wages and disburse
ments Right to rank on estate—Prefer
ential claim - Costs. Itegan v. Langley, 12 
O. W It. 1101.

Creditor valning security and claim 
ing to rank for balance of debt Ab
sence of election by assignee—Time—Delay

- Acquiescence—Subsequent realisation by 
creditor from part of security of more than 
amount of valuation of the whole—Rights 
of creditor - Re valuation — Assignments 
Act Transfer of balance of security -Right 
to rank on estate for balance originally as
serted. Hank of Ottawa V. Newton (Man.), 
4 W. L. R. f.08.

Declaration of right to rank—DM-
tion Court,I- An action for a declaration of 
the right to rank against an insolvent estate 
vested in an assignee under the Assignments 
Act, R. S. O. 1807 c. 147. is not within the 
jurisdiction of a Division Court. In re Heig- 
man v, Armstrong. Occ. N. 14, I O. L. R. 
717. 1 O. W. R. 799.

Demand Cessation of payments Costs. | 
—The cessation of payments is an essential 
condition of a demand for an assignment of 
property for the benefit of creditors. How
ever, if the defendant, by bis default, has 
occasioned the demand for an assignment, and 
has not since discharged his obligation, but, 
on the contrary, has caused considerable ex
pense to the creditor requiring the assign

ment, the demand for an assignment will he 
dismissed without costs. Iletu v. Poirier.
4 Que. P. R. 212.

Demand - Contestation —• Discovery by 
Debtor. 1 There is no provision of the Code 
of Civil Procedure whereby a debtor, con
testing a demand of assignment made upon 
him. can be ordered to exhibit and give com
munient ion, to a creditor of his books of 
account, letterheads, or any documents or 
books of whatsoever nature. Wistar v. Dun
ham. 5 Que. P. R. 79.

Demand Contestation - Time Order 
extending. | The plaintiff having made a de
mand upon the defendant for an assignment 
of bis property, the latter did not contest the 
demand within the time fixed by art. RfiT. C. 
P. C. Afterwards, by leave obtained ex parie 
from a Judge of the Superior Court, he filed 
a contestation, and .he plaintiff asked to 
have ilie contestation dismissed ns having 
been filed too late :—Held, that art. 20"». C. 
P. C., applies to proceedings for the assign
ment of property, ns well as to all other 
causes, and that tin* plaintiff, not having ap
pealed from the order allowing the filing of 
the contestation, could not, by reason of its 
filing after the time allowed, demand the dis
missal of il Mussen V. Fillon, Q. R. 24 S. 
C. :ios.

Demand — Petition to set aside \ffi- 
darit Notice of presentation.1 — There i< no 
need of an affidavit in support of a petition 
to set aside a demand for an assignment of 
property, even if the facts relied upon do not 
appear upon the record. 2. It is not neces
sary to give notice of the presentation of such 
petition for a day fixed, a notice of tiling it 
as part of the record being sufficient. Du
fresne v. Superior, f> Que. P. It. 28.

Demand -Service of—Irregularity De
mand based on debt assigned Proof of.] — 
A demand for assignment of property served 
at the residence of the manager of the debtor, 
will not he dismissed on an exception to the 
form, if it i<< shewn that it was sent to the 
debtor, and that be has not been prejudiced 
by the irregularity of the service. A demand 
for assignment based mi n debt transferred 
to the creditor in writing under seal, will be 
dismissed if tin* creditor does not prove the 
writings containing the assignment, which, 
by themselves, are not evidence against the 
debtor. Smith v. Timbers, 7 Que. P. R. 29.

Demand of—Contestation — Petition — 
Filina Service—Notice—Costs.] Held, that 
a deiay of two days between tin* filing of a 
petition to contest a demand of abandonment 
and tin* service thereof upon the claimants, is 
not unreasonable. 2. That such a petition 
will not be rejected on motion because it was 
not accompanied with a notice of the time 
when it would be presented. 3. That the costs 
of a motion to reject such petition will abide 
the final Issue on the petition. 1. That pro
ceedings upon such a petition must be car
ried on in the same manner as upon petitions 
to quash a writ of capias. Manson v. Forand, 
2 Que. P. R 368.

Demand of—Evidence — Acquiescence— 
Admission in bilan—Interest—Mise en de
nial rr.|—The fact that the defendant acqui
esced in a demand of abandonment made upon
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Imn Ivi-i-d <m the <-1111111 sued for. nn<l that in 
his bilan. deposit'd with the abandonment 
made hv him upon such demand, he acknow-
I edged nn indebtedness to the plaintiff in the 
•mm mii'ii for. constitute* sufficient evidence 
of the indebtedness. in the absenee of any 
proof that in ncquieering in tin- demand of 
nhandonment and in admitting the debt in his 
bilan the defendant acted in error. 2. A de
mand of abandonment acquiesced in by the

• 1 ' ■ 1 mile M <ft
min r 1 to en use interest to run on the debt, on 
which the ilemnnd of abandonment was based, 
from the dnt* of such demand. Laberge v.
II rot tram, Q. IV 10 8 C. 430.

Demand of Seenrilff for d< hi -Transfer 
of claim».] -A transfer ma<l<- by a debtor to 
his creditor of a right of redemption in land, 
with ill" stipulation that the creditor shall 
exercise such right “ m" bon Ini tcmhlcis 
not a garantie to the creditor which will pre
vent him from demanding an assignment of 
th<- proper*v of his debtor. The transfer by 
tlv same debtor to bis creditor of an unliqui- 
dated claim for repairs and improvements 
made upon such land i« not a payment in 
full of the creditor's claim, even when he 
afterwards Incomes the owner of the land, 
but is only a part payment to the extent of 
the actual proved value of the repairs and 
improvements; and if, after giving credit 
for such value, there remains due a larger 
sum than $200, he still has a right to demand 
an assignment. Itasticn v. I'agnuelo, (). it. 
17 8. <\ 139.

Demand of Service — Affidavit.]—It is 
sufficient to serve on the debtor the demand 
for an assignment, and to file it at the record 
office with a claim under oath and the docu
ments justifying it. The service of the claim 
under oath upon the debtor at the same time 
ns the demand for tie- assignment is not neces
sary ; Art. 880. C. 1*. J.amontagne v. Levert, 
3 Que. I». R. 272.

Demand of assignment I'lace of sir- 
vice - Irreçularitf/ f’ontrttafion Pome 
rile.]—When the report of a bailiff declares 
that a demand for an assignment for the 
benefit of creditors has been served on the 
alleged insolvent ut his place of business, the 
insolvent having no domicile, lie cannot in 
contesting tin- demand complain of the ser
vice as irregular unless lie indicates a domi
cile. Ih slongehamps v. Parité Limited, 8 
Que. R. R

Demand of assignment Refusal — 
Baitic-arnt before judgment Time.] A 
saisie-arnt before judgment based upon the 
fact that the defendant is a trader, who has 
Flopped payment, and who refuses, although 
required to do so. to make an assignment of 
his property for tin- benefit of his creditors, 
cannot be issued before the expiration of the 
second day after tin* demand for an assign
ment. Paviet Limited v. peslongehamps. 8 
Que. P. R 387.

Demand of assignment—“ Trader "—
Art. 85.1, C. /’. (’. 1‘erton following trade 
Itailor and bailee "Creditor” Article de
posited.]—One who follows a trade (e.g., 
leather dressing) consisting in work upon 
goods belonging to others, and which he does 
not buy for tin- purpose of reselling, is not a
" traderH ' commerçant ") within the

meaning of el. 2 of art. 883, C. I*. ('. ; anil 
he is. therefore, not bound to eomply with 11 
demand made upon him for an assignment <>' 
his property.—The bailor is not tie- creditor 
of the bailee for the value of the deposit, 
within the meaning of art. 883, (V I*, C 
ami therefore, a debt which amounts to .<2i*• 
only by adding to it n claim for the value o: 
the deposit, gives no right to tin* bailor t<> 
demand an assignment of the property of tie- 
bailee. 1 ermetle \. I ermctti, Q. R. 30 S. 1 
533

Demand of assignment without other
proceedings Copartnership — Dissolution 
of firm T.tintenee for pm pose of liquida 
ttoa—Recourt en garantie. | ,\ demand for
an assignment of properly made upon a <" 
im-rcinl firm and not followed h.v the depose 
of th*- declaration and schedule required by 
art. 839, ('. P. C.. nor by any subsequent 
proceeding, does not constitute a state of in 
solvency s.» as to cause its dissolution. \ 
commercial firm dissolved by insolvency 
tiiim-s to exist as an entity, and may act a- 
such for the purposes of its liquidation. In 
both cases the firm sued is in a position to 
exorcise recourt en garantie against third 
persons. Block V. Carrier, Q. R. 30 S. C. 37.

Distribution of insolvent's estate
Dividend sheet—Contestation by creditor 
Ray mi nt of creditor's claim—.Voir dividend 
sheet.]- Where, upon the contestation of a 
dividend sheet by a creditor, who complains 
that he is not allowed thereon the win ! 
amount of bis privileged claim, a judgment 
Is given maintaining the creditor's claim ami 
ordering the curator of the insolvent estate 
to prepare another dividend sheet, it m 
sufficient to remove the interest of the creditor 
by paying his claim, and in that case tin 
curator is not obliged to prepare a new 
dividend sheet (luimont v. Pamphousse, Q 
R. 30 8. C. 388.

Distribution of insolvent's estate
IAm of execution creditors -Alberta t*«i</n 
mi aft 1 < t. 1907, S Ri troai Ut
creme !..reçut ions delivered to sheriff
"Bind”—Costs—Payment into Court 4p 
peal—Stay of proceedings.] Section 8 of tin 
Alberta Assignments Act. 1907, is not r< tro 
active so as to affect the rights of execution 
creditors whose writs were in tin* hands <>f 
tin* sheriff for execution prior to the passing 
of the Act. Delivery of a writ of execution 
to the sheriff for execution creates a lh-u 
<>r "charge" on the property of the exeeu 
tion debtor in favour of the execution eredi 
tor ; ami seizure, though creating a special 
iroperty in the sheriff, docs not enlarge tin 
ien of the execution creditor. The meaning 

of tin* word "bind" discussed. I.ien of 
execution creditor for costs under s. 4. 
Creditors' Relief Ordinance, disco--• I Pay 
ment of moneys Into Court by iirraiig*-ment 
between the sheriff, the execution creditor 
and the assignee, does not affect tin* lien of 
the execution creditor ; the proceeds stand 
hi tile place of the goods. Stay of proceed 
1 s pending appeal. Costs of both t>i rtles 
payable hv assignee out of tin* estate. Peer 
ing V. (libbon, 7 W. L. R. 178. 1 Alin. !.. 
R. 7.

Execution after time provided In 
.’.red - Originating summons Costs. | X 
proceeding by originating summons to deter-
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mine the rights of certain creditors who exe
cuted n deed of assignment for the benefit of 
creditors after the expiration of the time pro
vided in the deed, but before any dividend was 
paid. Some of the creditors hud not learned 
of the assignment until after the time had 
elapsed : others had sent instructions and 
power of attorney to execute '\ itliin the time, 
but the same miscarried, and the execution 
did not take place until after the time had 
elapsed. The assignment contained no re
lease :—Held, on the authority of Whitmore 
v, Turquand. 3 TV F. A. .1. Vi7 : ItaHburton v. 
Df Wolfe, 1 X S. I». 12. and Ihiuglas v. Sain- 
tou, 1 N. It. Eq. 137. that the creditors who 
exismted after the expiration ->f the time 
limited in the assignment, hut before payment 
of a dividend, were entitled to participate 
pint passu with the creditors who executed 
within the period. — Held. also, following 
dun h v. .1 limns, 8 f. L. .1 211. that the costs 
of all parlies should !>■' paid out of the estate. 
Cnpstiek v. Hendry, 22 <tec. X*. 35.

Execution against lands .1 saignaient* 
t ' i S Lien fot eottt In t 

creditor, whose execution against lands has 
been placed in the sheriff'* hands, and has 
by him been transmitted to the Registrar of 
l and Tit it -, baa a lien fot all hia • • its, un 
der s. 8 of the Assignments Act, and is en
titled to h-' paid them by the assignee of 
the execution debtor under an assignment

quently to the filing of the execution, in pre
cedence to all other debts. Re Rcribncr <f 
W heeler (11)101, H W. L. R. 021. 3 Su*k. 
L R. 185.

Exemptions Alien—Costs.] An alien
is entitled to the statutory exemption "f a 
part of Ills property from seizure and sale 
under execution. He is not barred therefrom 
by s. 3. s.-s. 1. of the X'nturnlizntion Act. 
Where an alien made an assignment for the 
benefit of his creditors of nil his property not 
exempt by law, an order for payment of the 
costs of certain proceedings by the creditors 
out of a fund representing the value of his 
exemptions, was reversed. In re Dcmuurcs, 
21 Occ. N 457. 5 Terr. L. R. 84.

Exemptions Creditor*’ Tru*t peed* 1 of
Remuneration of trustee — Costs. ] The 

debtors, a firm of builders, assigned under 
the Creditors’ Trust Deeds Act all their per
sonal property, credits, and effects that might 
he seized and sold under execution. The 
assets were not sufficient to pay any part 
of the claims of ordinary creditors, and two 
members of the firm claimed a* exemptions 
chattels to the value of $500 each (under 
the Homesteads Act) selected out of the 
lumber and materials nround the factory of 
the firm :—//< Id, that by the form of assign
ment the claimants were precluded from 
claiming exemption. Trustee’s remuneration 
fixed at 5 per cent, In re Ley. 20 Occ. N. 
143. 7 ltrit. Col. L. TV IN.

Exemptions Selection of — Execution* 
lci.1—When a debtor merchant makes an 
assignment in the form prescribed by the 
Assessment Act, R. 8. M. c. 7. of all his 
stock-in-trade and personal property, etc., 
liable to seizure under execution, to a trus
tee for creditors, the assignee has a right to 
select such articles ns would be exempt under 
the Executions Act R. 8. M. c. 53, s. 43, in

the absence of a selection by the debtor; 
and, if lie appropriates ami sells only a por
tion of the property coming under the head 
of any class of the statutory exemptions, and 
leaves to the debtor a sufficient quantity of 
the same kind of property to reach the pre
scribed value, he will not be liable to an ac
tion for the value or the proceeds of the 
portion sold. Cloutier v. (iconje*on, 20 Occ. 
X. 138. 13 Man. L R. 1

Fi. fa. in sheriff's hands not executed
Xafire to assignor—Priority. | Where an

execution has i...n placed in the hande of a
sheriff, and the execution debtor, before the 
sheriff executes the writ, makes an assign
ment of hi* goods :—Held, that the trustee, 
who brings an action to recover the goods, 
must fail unless he shews want of notice of 
the execution on the part of the debtor, ns 
well ns on his own part. Rosa v. Creighton, 
40 X. 8. It. 131.

Form of assignment -Acceptance—Ac
tion by assignee.] \ debtor, by indenture
dated the 10th duly. 1000, mortgaged nil hi" 
real estate to the defendant ; at and before 
the giving of the mortgage the debtor was. 
and knew himself to be insolvent ; he had 
borrowed heavily and was largely in debt, 
i m the 20th July the debtor made an assign
ment for the benefit of his creditors gener
ally, to the pin in i id, who was a member of a 
firni who were creditors of the debtor. There 
was no evidence of acceptance of the benefits 
of tlie assignment by any creditor except the 
plaintiff, or even of communication of it to 
any other : Held, that it was not necessary 
for tu. purpose that the assignment should be 
in the language of s. 3 of the Assignments 
Art, R. S. M. c. 7; the assignee was the 
proper person to bring an action to set aside 
the mortgage ; he was a ereditor and entitled 
to th.‘ benefit of the assignment ; this circum- 
Rtanc** rendered if irrevocable. Sehuarts v. 
W inkler, 21 Occ X. 574.

Further directions. 1 — Late Society of 
I'pp r Canada v. Hutchison, 1 O. W. R. 558.

Goods seized by sheriff under execu
tion. hnt not sold Interpleader—Assignee 
claim'd the good* -Who i* entitled, assignee 
or execution eriditorsf—Assignment and Pref
erences Art, 10 Edxc, VII. c. ti), s. 1 )— 
Creditors’ Relief Art, 0 Edw. Vit. c. ». 
6 (,$ i. J--Sheriff seized certain goods under 
execution. Debtor made en assignment for 
benefit of creditors. Assignee claimed the 
goods. Sheriff applied for Interpleader order 
between assignee and execution creditors. 
Master in Chambers adjourned the anpliea- 
tion until after sheriff should have sold the 
goods. Assignee appealed, claiming under 
Assignment and Preferences Act. 10 F.dw. 
VII. c. 04. s. 14. Creditors claimed under 
Creditors’ Relief Act. 9 Edw. VII. c. 48. s. 
0 Hi. (’lute. J.. held (17 O. W. It. 197. 2 
O. W. X. 102). that tile sheriff was directed 
to sell by an order of the Court, and as that 
order was not appealed from. It was in full
force; ill;" the rights of the aesigi.... were
no higher than those of the debtor ns against 
execution creditors. Order of Master in 
Chambers varied by declaring execution credi
tors entitled to proceeds of sale against the 
assignee. Divisional Court affirmed above
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judgment. Re Henderson Roller Bearinga 
Ltd (1910), 17 <>. W. It 515, 2 it W N 
27,1. O. L It

Incomplete assignment — Seizure of 
Itnmovahlca—Stay of ex* ration Art. 77..\ 
C. C. V ( old text i. | —Judgment in <"> It. 
S g It. ."17, affirmed. Birks v. I.eiris, 30 S. 
C. It «118.

Inspectors of estate.)- The Court is 
n«»t authorized by law to grant a petition for 
the appointment ,.f additional inspectors of 
the estate of an insolvent assigned for the 
beneiit of creditor . < /, tn> nt v. Dcamarteau,
0 Que. P. It. 91.

Interest of debtor In estate Re
ceivership order Costs -Lien. Reinhardt v. 
Hunter, 6 O. W. It 421

Judgment l'.xrration — Sheriff—Sale of 
land.] -I’nder n writ of fieri facia* a sheriff 
seized tlie interest of a judgment debtor in 
certain lands, and advertised the interest for 
snle. Three days prior to the time fixed for 
the sale the judgment debtor made an assign
ment for the benefit of his creditors pursuant 
to the provisions of R. 8. 0. 1897. c. 147. 
‘I be iigm e gave notice to the -le 1 ft of the 
assignment and asked for a statement of the 
costs incurred to that time. No tender of the 
costs wa« made or undertaking given to pay 
them, and the sheriff proceeded with the sale, 
and sold the land to the plaintif. The ns 
signee. notwithstanding the sheriff's sale, 
assumed to sell the land to, and executed a 
conveyance in favour of. the defendant’s son. 
who allowed the defendant to remain in pos
session as his agent :—field, that the assign
ment for the benefit of creditors did not 
stand in the way -f the sheriff proceeding ' » 
sell under the writ of execution, and that the 
sale bv the assignee was nugatory and void, 
and the sheriff’s vendee entitled t > possession 
of the land Hillard v. \filli US O. R. 
(Mr», followed. Elliott \ l 
X 112. 4 O. L. R. 685. 1 1 W. R. 706, 2 O. 
W. R 141.

Mortgage by insolvent — Purehaae of
mortgageà land by aaaignee —» Ignorance of 
exiatener of mortgage Subsequent action to 
act aaide Statutory presumption.]— Plain
er wai assignee In law of the Vandecar 
estate, and sued in that character to vacate 
a mortgage to the defendants for $250 made 
by the insolvent, a few days before the assign
ment. upon a farm already mortgaged to 
the Huron and Frie Loan Co. for $3.000. 
The defence was that the farm was sold by 
the aaaignee and purchased on his behalf for 
$4.200 in March. 1*97. and is now vested 
in him ns owner. The learned Judge ruled 
that such was his legal position, and declined 
to regard his status as sufficient to justify the 
maintenance <>f this action. No doubt, qua 
owner, lie could not attack the prior registered 
mortgage —qua assignee for creditors he can 
impeach the mortgage under the statute then 
in force, ,r»4 V. c. 20. s. 2, s.-s. 2 (b). The 
mortgage for $2."»0 was to secure a bill of 
costs of the mortgagees ; it was made on 16th 
October. 1896, but it was not registered until 
10th February, 1*97. The assignment for 
creditors was executed on 21st October, 1896. 
The assets were all realized and distributed 
on a dividend of 7 per cent, about 12th July, 
1897. The farm was sold, subject to the

first mortgage. «11 13th March. 1897. and 
the conveyance taken, through a nominal pur 
chaser, in plaintiff in August, 1897. After 
providing for the first mortgage, there earn
out of the purchase money n balance of $000, 
which was paid by plaintiff and distributed 
among the creditors. Defendants filed 1I1 
claim a- creditors (but without disclosing 
the mortgage), in December. 1896, and 
ceived their share of the dividend in .Inn.-. 
1897. It was proved the plaintiff had in- 
notice nor knowledge of the $250 mort ;ag« 
till October, 1897. after the estate had b- -1 
wound up and distributed. Plaintiff took 
possession of the farm with knowledge of tie- 
creditors of the purchase by him, and so r- 
muined until disturbed by notice of the exer 
rise of the power of sale in defendant's innri 
gage on 10th May, 1903. and then ibis 
action was begun to invalidate the instru 
ment or to stay proceedings thereon. At 
trial before Judge (without jury), the action 
was dismissed without hearing evidence for 
the defence, holding that plaintiff could not 
maintain the action : //-/-/. on appi
deuce for the defence being heard), that 
neither Vandecar nor the defendants entered 
into the transaction with the knowledge or 
intent which would bring it within the mis
chief of the Statute, 64 V. c. 20, s. 2, s -s.2 
(b). and that it was extremely doubtful 
whether Vandecar was nt the time insolvent 
the appearance of anything extraordinary in 
the defendants' dealings with their security 
being accounted for by the proverbial ear-- 
lessnees of lawyers in the conduct of their 
own affairs. Craig v. McKay, 4 O. W. R 
274. 6 O. W It 100, 25 Oc, N. 10, Kol 
R. 661.

Motion for removal of aaaignee In
terim injunction against acting Order ap
pointing additional assignee to sell assets of 
estate Terms - Reference- Costs. Brock v 
riine, 8 O. W. R. 144

Partnership assets only - Creditors' 
Trust Ihida .4/7.)— An assignment by a firm 
for the benefit of creditors which is construed 
by the Court to be an assignment of partner

.................nlj. may b< 1 ...... 1
assignment within the meaning of the Credi
tors' Trust Deeds Act. Eastman V. P ember

Place of making Domicile of assignor 
—Principal plan of business.] When an in 
solvent assigns his property at the record 
office of the district in which he lias his office 
and his dwelling place, such assignment is 
valid, even when the factory which w ns tin 
principal cause of his failure in business is 
situated in another district. Henderson v 
Uarbcc, 8 Que. p. R. 73.

Place for making assignment Judi- 
riaI district DomioiU Butine»• curried on 
in other districts. | — A trader who has 
stopped payment and has been required to 
make nn assignment of his properly, must do 
it iu the district in which he lias his domicile 
of origin and the centre of his affairs ; it is of 
no consequence that he has an interest in an 
industrial enterprise in one or two different 
districts, as a member of a partnership, and 
that he has deposited in the registry of the 
Superior Court of one of them a declaration 
under Art. lN14o, (2. C. ; such a special enter
prise does not give occasion for a particular 
assignment. Henderson v. Harbce. Q. R. IS 
K R 338.
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Preferential claim U'«<;#•* One 
month Computation Statutes I By ' h" 
Creditors' Trust Deeds Art, 1001. nn nssitmee 
is required to pny in priority to the claims of 
ordinary creditors the «u'rs of persons in the 
employ of the ««signor a* the time of the 
assignment, or “ within one month liefore.” 
The assignment was made on the 27th 
November. 1001 : - Held, that a workman who 
was in the employ of the assignor previous to 
and including the 20th October. 1901. was not 
entitled to n preference. Interpretation 
Amendment Ac t. 1002, applied. In re Clayo- 
quut Fishing and Trading Co., U B. V. It. 80.

Preferential claim -Wages of assignor
__Creditor» Trust Died» Art—Contractor.] —
The plaintiff contracted with cannery proprie
tors (a) to supply labeur and pack salmon 
at a stated price per case, i.r., by piece work; 
and ( b) to act as foreman of the labourers 
supplied by him. at a salary of $."»<> per month. 
The proprietors having assigned for the benefit 
of creditors, the plaintiff sought to enforce 
the preference given by s. .'1*1 of the Creditors' 
Trust Deeds Act in respect to both the salary 
ami the piece work . Held, that the prefer 
ence must be restricted to the salary. Ah 
Tam V. Robertson, 211 Oee. N. 228, 9 B. C. It. 
BOB.

Property of third person in hands of
insolvent -Reeurery Petition. ] — Property 
not belonging to the debtor which is in the 
creditors' possession by virtue of on abandon
ment, can only be recovered by the person 
entitled thereto on a petition by himself, and 
the curators will not be allowed to obtain an 
order authorizing them to transfer the same 
to the person who pretends to be the owner 
thereof, in a mutter where such owner is not 
a party and where the ownership is disputed 
by other creditors. In re Simpson and Gag- 
non. H Que. 1*. R 419.

the debtor, by way of garnishment of the 
party paid out of the proceeds of the property 
given up hv tli" debtor. Desmarteau v. 1 iau. 
4 Que p. R. 282.

Right of creditors of partnership to 
rank on estate of individual partner
Assignments Art. s. 7 Admissions—Insuffi
ciency —New trial. Trust and Wood Co. v. 
Studdart. 12 O. W. It. 230. 088. 1133.

Right of creditor of partnership to 
rank on estate of partner with indi
vidual creditors It. 8. '* 1897 C. 147, 
s. 7. Gordon v. Matthews. 12 O. W. It. 12«4.

Right of creditor to rank on estate
Owner or chattel mortgagee of insolvent’s 

business - Evidence—Representations—Con
duct Estoppel. If art helm i s V. Tondit, 8 O.
W. It. 800, 10 O. W. It. 717.

Rights of secured creditor after 
valuation of his security l**i'/nmcnfa 
A et. It. S. .If. / .902 r. 8. s. 29.]—When the 
assignee under an assignment for the benefit 
of creditors, made pursuant to the Assign- 
men is Act. It. S M 1902 c. 8. has failed 
within a reasonable time to exercise his right 
to take over the securities held by a creditor 
nt I** per cent, over the amount at which the 
creditor has, under s. 29 of the Act, valued 
them, the creditor has the right to collect 
what lie can from the securities and rank 
for dividends on the estate as n creditor for 
the full amount of the difference between his 
total claim and the valuation made, all hough 
he may have collected on the securities more 
than the amount of the valuation, provided he 
shall not receive in all more than 1<HI cents 
in the dollar. Under such circumstances the 
creditor cannot be required to revalue his 
securities. Hank of Ottawa v. .Ycicfon, 4 W. 
L. K. BU8. It. Mau. E. K. 242.

Provisional guardian — Change of 
Creditors.]—The fact that the provisional 
guardian named by the prothonotary in the 
case of an assignm« ..i for creditors is a cre
ditor for less sum than that claimed by 
another creditor is not a sufficient ground 
for nn order of the Court to replace the pro
visional guardian by the other creditor.—2. 
The Court will not order a change of provi
sional guardian except ui»on proof of incom
petence or dishonesty. In re Honhommc and 
iiumttt. 6 Qw r R 10

Refusal to disclose property and
transactions Concealment - Fraudulent 
disposition Committal — Assignments Act. 
He Me Tarty. 12 U. W. R. 1111.

Removal of assignee Solicitor for pre
ferred creditors—Appointment — Approval— 
Injunction—Solicitor for estate—Partner of 
assignee—Debtor of estate. Orillia Export 
Lumber Co. v. Hurson, 2 O. W. R. 1110.

Right to rank on estate— Annuitant 
—Attachment of debts—Assignments Act.]— 
An insolvent made an assignment to the de
fendant for the benefit of creditors, pursuant 
to it. s. *>. 1897. c. 147. Previous to the 
assignment the defendant had covenanted with 
the plaintiffs to pay to J. It. $100 per quarter 
on the first dav of each quarter during her 
natural life : Held, that the growing pay
ments were iu the nature of contingent debts ; 
and that the plaintiffs were not entitled under 
R. S. O. c. 147 to rank upon the estate of 
the insolvent for the present value of such 
payments. Grant v. West, 2ft A. R. 533, and 
Mail Printing Co. v. Clarkson. 2." A. R. 1, 
followed. —Semble, that such claims are not 
subject to attachment under the garnishee 
provisions of tin* English Judicature Act and 
Rules, as accruing debts. In re Cowans 
Trust. 14 Ch. D. 038, has been disapproved in 
Webb v. Stenton, 11 Q. IV I> 518. Carswell 
V. Langley, 22 Occ. N. 97, 3 0. L. R. 2bl, 
1 O. W. R. 107.

Rights of assignee Recovery of por
tions of estate — Garnishment—Creditors.I — 
The curator to an assignment of property 
may recover from the insolvent property 
which the insolvent has not given up or 
which he has secreted, but the curator can
not exercise against the debtor rights of ac
tion which belong individually to each one of 
his creditors (Art. 931, ('. P.I. for the bal
ance of the claims of such creditors against

Right to rank on esta te—Claim for 
inchoate dower t'ompetition with creditors— 
Registration of hypothec—Radiation—Rights 
of curator.]—Where by the marriage contract 
a prefixed or conventional dower payable in 
one sum. has been stipulated in favour of the 
wife, she is not entitled to rank for that sum 
ns a conditional obligation, m competition 
with the creditors of her insolvent husband, 
before the opening of the dower by the death
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of th<* husband.—2. A prefixed dower. <*r any 
other right derived from the husband, does 
not come under the terms of Art. 2<»2tt. (’. (*. 
The only way in whieh such right» ran he 
protected is by special conventional hypothec, 
which must describe the property affected.— 
3. The curator in an insolvent estate is en
titled to bring action for the radiation of the 
registration of a hypothec affecting the insol
vent's immovable property, where such regis
tration is illegal, without waiting to see whe
ther the estate is sufficient to pay all the cre
ditors in full. Bilodeau v. Benoit, Q. It. 20 
S. 241.

Sale by assignee Title of purrhamr-- 
Frnudulent eonvryanre—Hu «band and wife 
Ratifieation.]—A sale of immovables by a 
curator under an assignment does not trans
mit the property in the itniivivnhles for any 
greater interest than the assignor had at tlie 
time of the assignment. - A curator who sells 
to n purchaser an immovable assigned eannot 
validly pass the title to it. a year later, to 
another purchaser. Where the purchaser is 
insolvent and has proceedings pending against 
him. and the third person to whom the title is 
passed is his infant son, and the latter, within 
three days after judgment obtained against 
his father, sells the immovable <1 rim-rr. as a 
security, to a creditor for costs incurred in 
the defence and those to be incurred in carry
ing the case to appeal, the fraudulent inten
tion to withdraw the immovable from the 
reach of the plaintiff is established, and the 
alienations are void as to him. on account of 
fraud and simulation.- An emphyteutic lease 
made by a husband, without authority, of an 
immovable owned by his wife, is void and 
without substance, and. therefore, incapable 
of ratification. Duggan v. (/renier, Q. it. 20

Sale of land under eaecutd >n. |—After
an assignment of his property by a debtor for 
the benefit of hia creditors, and the nomination 
of a curator, a creditor of such debtor cannot 
cause his lands to Is* seized and sold, but sueh 
lauds must he sold by the curator or upon his 
authority. Quimond v. (/ravel, Q. It. 10 S. C. 
W t Qee. P It 17

Sheriff of another district Validity
—Netting aatde — Costs of actum to .«< t aside 
deed.J—An assignment to the sheriff of the 
Superior Court fur the district of Quebec by 
a me reliant who live* and carries on business 
in the district to Three Rivers is absolutely 
void ; and so are the appointment of a trustee 
and inspectors and all other proceeding* there
under. Any one concerned can on an applica
tion to the Superior Court at Quebec, on pro
ducing such assignment, have it declared void; 
and it is sufficient to give notice to the trus
tees and inspectors, without giving notice to 
the insolvent.—Such application was allowed 
with cost* to the applicant without saying 
against whom. The costs «if such application 
are costs incurred in the common interest, 
and the applicant can claim them “ par privi
lege n from the proceeds of a sale by the 
sheriff of the lands of the debtor, although 
such sale was made by virtue of a writ of
fi. fn leaned by another creditor after the 
cancellation of this assignment.—The pro- 
thonotary, in preparing his scheme of dis
tribution. ought to consider whether hypothecs 
report Ml by the registrar are legal ; and if it 
appears by his certificate that a hypothec

mentioned in it cannot he a legal charge on 
the land sold. h« should not Ink-- it inf" 
account.—The plaintiff in an “ action pan! 
ienne,” who has --et aside, as a fraud upon 
creditors, a deed of sale of land made by the 
debtor, has n good privilege for his costs on 
the proceeds of the sale of the land ; hut the 
pmtiionotary can only rank him for it. if he 
claims it by a protest in order to preserve it 
The procedure to followed in n dispute a 
to the order or ranking of claims is differ* i 
from that of a dispute of a claim on tin- 
merits. Rousseau \. Rivard, Q. R. 20 S V 
170.

Status of assignee to attack bills of 
sale made by Insolvent Estopp'd 
Laches and acquiescence—Execution creditor- 
—Interpleader. Lennoa v. Alaska Mercantile
Vo. (Y.T.). 4 W. L. R. 833.

Voluntary assignment —Property pas» 
ing.]—Qua-rr, whether the general rule that 
property in which a bankrupt has no bene
ficial interest does not pass to his trustee 
applies, so far as the legal title is concerned, 
in the case of u voluntary non-statutory as
signment for the benefit of creditors, ,1/uc- 
Arthur v. MacDouall, 1 Terr. L. R. 345.

Voluntary assignment for creditors
Action by assignee to set aside mortgage 

mad*- by assignor -Cause of action. Diehl v
u «lia - (N.W/1 ), 2 W. L R 34

Nee Husband and Wife—Limitation or 
Actions — Marshalling Securities 
Mortgage — Principal and Surety 
Registry Laws Sale of Hoods.

• 4. Composition.

Collateral securities — Reservation 
Effect of. J The respondent having assign'd 
to the appellants, as collateral security fur 
advances a sum of $5,000 owing to him t>v 
the Merchants Telephone Co. (the “ mise- 
en-rause'"), became financially embarrass'd 
and compromised with his creditors at 75 cents 
on the dollar. The appellants executed the 
deed of composition, but added these words, 
" special reserve being made i 
ties which we hold." They then accept'd 
from the respondent 6 notes for 75 per rent 
of their claim, and returned to him all thi 
negotiable securities they had received from 
him as security for their claim. The first 
three notes were paid at maturity, and. as
the appellants had received from the “ mite
en-cause,” under the assignment mentioned, 
an amount equal to the amount of the last 
three notes, the respondent called upon tin 
appellants to give up these notes and re
transfer the debt assigned to them. Tb* 
appellants refused, contending that the re
servation in the composition deed was, ac
cording to commercial custom, to he con 
siderea a* made in respect of their total 
claim, and that the agreement to accept 75 
cents in the dollar did not extend to col
lateral securities : — Held, that the reserva 
tiou did not imply the obligation on the part 
of the respondent to pay even out of the 
collateral security which he had given the 
25 cents which the appellants had abandoned 
hy executing the deed of composition; that 
its effect was only to assure to the appellants,
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even as to Mich security, payment of their 
original claim, in cane the respondent should 
fail to pay the composition notes at maturity; 
ami that commercial usage. urged hv the appel- 
lanta. could not be admitted, in face of the 
express terms of the reservation, which was 
the contract between the parties. Manque 
d'lloiVic/oi/o v. Itmurhump. Q. It. 12$ K. 1$. 
417.

Composition Paymcnt to creditors an 
inducement to content Recovery bark — 
Set-off.]— L'nder our law deductions volun
tarily made by creditors to their debtors do 
not leave a natural debt existing, and in this 
regard there is no difference between deduc
tions agreed to between traders and the like 
between other persons.—2. A payment made 
by a debtor to his creditor to induce him 
to sign a composition is contrary to public 
policy, and therefore is void ns the contract 
itself, and may be recovered back ; and such 
recovery may be by way of set-off,—3. It is 
too late for the plaintiffs to oppose set-off 
when the cause has been submitted to the 
Court on the merits, when the parties have 
proceeded to trial upon the whole cause, and 
the Court is in a position to adjudicate at 
the same time upon the existence of the two 
debts and to liquidate them by its judgment. 
There is then nothing in the way of a set
off. and the Judge should order it. Kirouao 
v. Maltait, Q. It. 18 8. C. 158.

Composition deed -Acceptance by cre
ditor of dividend under—Subsequent action 
for balance of claim Proviso as to accept
ance by “all the creditors.” Shepherd V. 
Murray, 3 O. W. It. 7213

Compromise Secret agreement—Itribiry
! n p< etor.J A commercial firm having

made an abandonment of its property for the

was made whereby a particular creditor, with
out any legal right to preference or priority, 
was secured an advantage over the other 
creditors, through the assistance of one of 
the inspectors of the insolvent estate, to 
whom was promised a sum of money for 
bis personal use, upon his advising the ac
ceptance of a proposal for the purchase of 
the estate upon a composition at a rate on 
the dollar to be paid to the creditors of the 
estate generally. The preferred creditor was, 
under the concealed arrangement, to re
ceive an amount greater than the rate of
the composition proposed, such additional 
sum to be paid by a third person who took 
no direct interest in the estate purchased : -- 
Held, that the agreement was fraudulent and 
void ; that the proposed payment by the third 
person was as much a fraud upon the general 
body of the creditors as if it had been pro
mised by the insolvent firm itself ; and that 
the additional sum could not be recovered by 
the creditor so preferred:—Held, also, that 
the promise of the payment to the inspector 
was a bribe, and, for that reason alone, the 
transaction to induce which it was given 
should be adjudged corrupt, fraudulent, and 
void. Hrigham v. Manque Jacques Cartier, 20 
Occ. N. 871, 30 S. V. It. 420.

Construction of deed • Novation—Re- 
serration of collateral sieurity—Delivering up 
evidence of debt. | -By deed of composition 
and discharge, the defendants agreed to accept 
composition notes in discharge of their claim

against the plaintiff, nt a rate in the dollar, 
a special reservation being made ns to the 
securities held for the debt due by the plain
tiff. The original debt was to revive in full, 
on default in payment of any of the composi
tion notes. I'pon receiving the composition 
notes, the defendants surrendered the notes 
representing the full amount of the claim :— 
Held, reversing the judgment appealed from, 
that the effect of the agreement, coupled with 
the reservation made, was that the debtor 
was to be discharged merely from personal 
liability on payment of the composition notes, 
but that the securities were to be still held 
by the defendants for the purpose of reim
bursing themselves, if possible, to the extent 
of the balance of the original debt :—Held. 
also, that the surrender of the original notes 
by the defendants did not extinguish the debts 
they represented, and, in the circumstances, 
there was no novation. Iteaurhamp v. La 
Manque if llurhilaga, 25 Occ X. ltd; La 
Manque d'Uochclaya v. Meauehamp, 3G S. C. 
It. 11».

Deed of compromise. I V statement in 
a deed of compromise, involving the acknow
ledgment of n fact, cannot be extracted 
therefrom, ns evidence against a party who 
sLm-d it, without taking into account the 
whole purport of the deed, and the circum
stance that no further effect was given to 
it. l.ar,oix d Xault \. Rousseau (11KKM, Q. 
H. lh K. II. 455.

Setting aside -Misstatement.]—A com
position arrangement made with a creditor 
induced by a misstatement by the debtor to 
the creditor of the amount of assets and lia
bilities. will be set aside if repudiated on 
the discovery of the falsity of the state
ment. and before any benefit has been taken 
under the arrangement, even though the mis
statement is not shewn to have been fraudu
lently made. Derry v. Meek, Il App. Cas. 
387, applied. I ml in n Iliad tt'inc ami Liquor 
Co. v. Skinner, 23 Ore X. 73 ; /‘liston V. 
Skinner, 5 Terr. L. It. 391.

0. Contestation of Schedule.

Creditors' claims Contestation—Filing 
—Subrogation Execution to form—Tierce- 
opposition.]—The original of a contestation 
of claim must he filed with the curator, and 
it is not enough to file a copy.—2. An allega
tion in such a contestation that the contest
ant has been subrogated to di ert n credi ora 
of the insolvent cannot be attacked by excep
tion to the form upon the allegation that it 
is not supported by documents justifying it.— 
,3. The fact that certain grounds of contesta 
tion of a claim really amount to a tierce- 
opposition, while the contestant is not in a 
position to claim ns a tiers-opposant, is also 
a ground of substance which cannot be dis
cussed upon an exception to the form. Beau
doin v. Lamothe, 5 Que. P. It. 35U.

Frand /‘leading.]—Where an insolvent's 
schedule is contested for fraud, and the in
solvent in his reply to the contestation ex
plains his acts in order to justify them, the 
contestant will be allowed to rejoin to this 
reply alleged facts connected with the allega
tion's of his contestation in order to explain 
and justify them, and these allegations will
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not !>«• struck out on tin- ground that they 
should have formed part of the contestation 
itself. Itraarttc v. Hall. 5 Que. V. It. 233.

Summary procedure Inscription—.Vo- 
rriri / m< I The rules 

and times fur taking the different steps in the 
matter of the contestation of a schedule are 
those applicable to summary procedure 2. 
An inscription on the merits in every case 
must first he tiled at the oltice of the Court, 
anil notice must afterwards lie rfiven to the 
opposite party.—3. In a summary matter an 
inscription upon the merits fihd less than 
three clear (lays before that fixed for the 
hearing is illegal and will he get aside upon 
motion, even when the notice of inscription 
has been given to the opposite party 
days before that fixed for the hearing, u.lt 
notice being irregular because the inscription 
hud not been filed at the office of the Court 
at the time that it was served. Dufour V. 
Amm-lluUU'n Co., tl Que. 1». It. 3b.

Time - - Proof — Exception à In forme— 
Particular»] — Vpon a contestation of the 
schedule by the curator to an assignment of 
effects, the insolvent, who awaits the produc
tion of exhibits by the curator and the order 
of the Court before filing his reply to the con
testation, and who then tiles exceptions to the 
form against vague allegations and motions 
for i' ii iiculai not delayIng the proci • d 
iugs upon the - ill-station so as to authorize 
the Judge, under paragraph 3 of Art. hb7, 
C. P. C., to grant to th*- curator an extension 
of time fur two mont) - to prove the allega
tions of his contest n.— In this case the 
Judge having fixed period of six days for 
the tiling of the i ly, the Insolvent had a 
right, in the first days of this period, to
launch a moth way of exception to the
form, and. the expiration of this
period, am r particulars, and no valid
objt■ lion made v- hie not haring
made these motions witliiu three days from 
tin- tiling of the contestation.—The contesta
tion of the schedule of an insolvent having 
a penal character, every allegation should 
set out the facts ou which it is based so as 
to identify them and give notice to the in
solvent of the acts of which proof will lie 
made against him. Thus, allegations that the 
insolvent has fraudulent ly couccaled noies to 
un amount exceeding $10.UOU, a sum of about 
$7,OUU received by him in divers amounts at 
his shop, and divers oilier sums of money, 
amounting in all to more than $25,UUll, are 
too \ague, and the Superior Court had good 
grounds for ordering that the facts ahould be 
set out.—Nevertheless, the Superior Court 
having ordered the curator to set out the 
facts in support of his allegations of conceal
ment, and having afterwards dismissed the 
exception to the form of the insolvent with 
costs against the curator, the insolvent had 
no ground for cornpluiuiug of the judgment 
dismissing his exception to the form, since 
he hud been granted, upon his motion for 
particulars, all that be could obtain upon hie 
exception to the form. Sylvestre v. Letong, 
Q. U. H Q. B. 385, 2 Qu.. 1*. It. 3«i7.

0. Cuba torn an» Liquidators.

Action against Insolvent estate
Contestation by curator -Opposition by ma
jority of creditor» — Coats — Minority.]—If

the majority as to numlM-rs and amount of 
tlie (-.editors of an insolvent estate are op 
posed to the contestation of an action by llv 
• unitor, lie will he allowed to appear and 
contest the same, hut on condition that i!i 
expenses thereof shall only be imposable on 
the creditors who are in favour of such con
testation. Laurence v. t'hartrand, Qu.
P. It 383.

Appeal by curator - Leave-—Costs 
Crealtor Dividend shut—Dispute.] The
trustee of nn Insolvent estate ha» no right 
without the leave of the Court, on notice to 
the inspectors, to appeal from a judgment 
against him: the Court of Review limy re
ject an appeal for this reason, although not 
invoked by the opposite party; the trust.» 
who inscribes such an appeal, without the 
authority of a Judge, must bear the cos is 
thereof, which lie is ordered to pay person- 
ally ; snd ■ creditor, not "f the insolvent, 
of the trustee as such, lias no right to dis
pute a dividend sheet prepared by the latter. 
Slater Shoe Co. v. Marchand. Q. R. 27 S. 
C. 123.

Appointment Vacant succession—.V<>- 
raona interested Intervention.] 

The appointment of a curator to a vacant 
succession may be demanded by any “person 
interested," and that expression includes, be
sides creditors of the estate and specific or 
universal legatees, debtors who may have 
an interest in discharging their debts, and 
even persons who wish to bring actions 
against the estate.—2. It is not necessary, in 
making such an appointment, to notify any 
person ns opposed in interest, but it is neces
sary to notify every person interested for nuy 
reason, who may have the right to intervene 
for the purpose of seeing that the curator 
is regularly appointed and that lie gives the 
necessary security. In re Watson and Tru
deau, tf Que. 1\ R. 247.

Appointment of curator Vote to cre
ditors Wife of insolvent Claim for doner.] 
—A stipulation for a fixed sum for dower 
does not render the wife i creditor of her 
husband, hut sin- becomes a conditional cre
ditor of her husband's estate. Therefore, a 
wife cannot, on the ground of her dower, be 
allowed to vote as a creditor upon the ap
pointment of a curator, to property assigned 
by the husband. In re Couture and (iaud

6 Qw R. B 188
Authorisation to defend petition for 

property of estate. I The curator of in 
insolvent estate cannot, without the consent 
of the creditors or the inspectors, and the 
authorization <>f a Judge, reply in writing to 
a summary petition to recover possession uf 
goods which are in his hands by reason of 
the assignment. Rotce v. Hyde, 5 Que. V. It. 
64.

Bills and notes — Partnership—Insol
vency.]—Vnymenx* made by the curator of 
nn insolvent estate are virtually payments 
made by the insolvent himself, and they inter
rupt prescription. Iloehelaga v. Richard, 5 
K. L. R. 675.

Costs and charges Ulouanee by Su
perior Court or Judge—Collocation Rights 
of creditors.)- No provision of the law per
mits the Superior Court or one of the Judges
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,,f thin <*mirt to onli-r payment of tho taxed 
l'nsi~ and charge* of the curator to an nssign- 
;ii«'iil of property hy nn Insolvent : the curator 
must prepare a s'lc-dnle of the property to lie 
distributed ami in it whew the amount of hit. 
costs, t hereby giving those interested the 
opportunity of coni eating it. Beaudry v. 
Ilenderaon, i) Que. V. It. 232.

Creditors’ claims Communication to 
other creditors.] — The curator to an abandon
ment of property is bound to communicate to 
creditor* information concerning the claims 
tiled by other creditors, ami documents ac
companying these claims. It illiamson v. 
Ster> niton, 5 Que. P, R. 407.

Creditors* claim* Contestation hy cur
ator s< rond dividend ah'it Contestation— 
Petition to art aside judymrnt hi* pen- 
dena I The curator prepared a second dix i 
,jend she.-: collocating the creditors for 17 per 
cent In consequence of a judgment of de
fault against a creditor. V., ft ting aside 
die collocation which the first dividend sheet 
had awarded, the curator completely omitted 
to collocate this creditor in his second sheet. 
At that time the creditor was not aware of 
the judgment upon his collocation on the first 
«beet. He thereupon contested the second 
sheet, demanding to be collocated upon it. 
Afterwards be became aware of the judg
ment upon the first sheet, and lie thereupon 
presented n petition against that judgment :

Ih Id, that there was no ha prnd<ns by the
contestation of the ......ml dividend sheet ;
that the petition and the contestation of the 
second sheet were two distinct proceedings. 
hi re \foiaan, Q. It. 22 8. ('. 423.

Creditor*' «-Inline Contestation î y cur
ator Si rriee .ludomi nt hy default -Void 
under Petition to *et a*ide. | The curator 
to an abandon ment, having made and issued 
a first dividend sheet in which a creditor, 
V.. was, with other creditors, collocated for 
15 per cent., and having afterwards, with the 
necessary authorization, contested the collo- 
ea mu and the claim of V.. must transmit 
the eontvstntion to the prothonotary at once, 
and the contestation must be served on the 
creditors. 2. Such contestation not having 
been served, a judgment by default against 
the creditor maintaining the contestation will 
be rescinded upon petition. 3. The petition, 
although intituled " petition for review," 
if it contains all the material necessary for 
an ordinary petition, will he considered as 
«itch 4 The enumeration in Art. 1177. (*. 
1*.. of the cases in which a petition may 
he presented, is not limitative. 5. If. in place 
of serving upon the creditor collocated a copy 
of the contestation, the bailiff, hy mistake, 
serves upon him a copy of the contestation 
of collocation of another creditor, it is the 
same ns If he had not been served at all. 
0. Upon motion for leave to contest the re
port of service by the bailiff, a Judge will 
order preuve avant faire droit; and upon 
proof of the falsity of such report, It will 
I»»* set aside. In re Moiaan. Q. it. 22 S. C. 
423.

Creditors' claims - Delay in filinrj — 
Distribution.] A creditor who has not filed 
a claim with the curator to nn abandonment 
of m party, Is not on that ground deprived 
of the right of resorting to the proceeds of

the sale of the insolvent's goods for payment, 
but. if there still remain moneys to be dis
tributed, ho may demand payment of his 
claim in preference to other creditors to nn 
amount in proportion to that which has 
been paid to them, and to be collocated at 
so much on the dollar with the other credi
tor- for what remains due. In re Brais, 
Q l : 22

Creditors’ claims Filin') irith firntho- 
notary l ie. | By virtue of Art. 44 of the 
tariff of prothonotaries, a prothonotary has a 
ri h to i.irgi n f« e upon a < laiin sworn to 
and fil'd with him. for the purpose of author
izing the creditor filing it to vote at a meet
ing held for the nomination of a curator, etc., 
pursuant to Art. m 17, 1\ In re Beaudoin, 
Q. R. 23 8. 17ft, 5 Que. I». R. 2ftl.

Curator ad hoc — Conaeil judiciaire 
Wish of person interested.]— The Court will 
not appoint a curator ad hoc to a person 
under ronacil judiciaire, to permit him to 
litigate interests opposed to those of the 
conseil judiiiairc, when it does not appear 
that the person has himself expressed a 
desire to litigate. Meunier v. Meunier, fi 
Que. 1». R. 201.

Curator of Insolvent estate — Pay
ments to pririlei/rd creditors ('allocation— 
Fonnnlitir*.] -The curator f nn insolvent 
estate ought not to pay money received from 
the proceeds of the property of the insolvent, 
even to a privileged creditor, before all the 
formalities required by Art. 8so. V. P.. for 
the preparation of the memorandum of collo
cation have been observed. 2. The Court or 
a Judge should not ns a general rule order 
the curator. although he is subject to the 
Court’s summary jurisdiction, to depart from 
this Art. 880. C. P. la re Smith and (Say- 
non, Q. It. 22 8. C. 372.

Deposit made with curator of In
solvent estate Specific purpose—Guaranty

-Contrait I Employment of clerks hy ci tra
hir Riyht to payment out of eatatt I A 
contract of deposit gives rise to nn obliga
tion on the part of the depositary not to 
divert the chattel or sum of money deposited 
from the object for which the deposit is 
made. Therefore, a denosit with the curator 
of an insolvent estate made as a guaranty 
that the estate in liquidation will pay a 
specified dividend, cannot be applied to any 
other purpose without the consent of the 
depositor, and especially the curator cannot 
dispose of it as if it formed part of the 
property of the insolvent.—Curators to as
sign incuts of property and to liquidations of 
companies may engage, and pay out of the 
property they are administering, employees 
to do accountants' work necessary or use
ful in the interest of the creditors. Diynard 
v. Chart rand, Q. It. 33 8. C. 147.

Disputing landlord's lien-1 —The cura
tor to an insolvent estate has a right to 
attack a privileged claim by shewing that 
part of what is supposed to be rental goes to 
the repayment of a loan, and therefore does 
not constitute a privileged claim. In re 
Merrier and Pauzé, 3 Que. P. R. 483.

Execution against lands of Insolvent.
Sale—<'unitor. 1—After an abandonment of 

property of n debtor for the benefit of his
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creditor*, one of the creditor* cannot, in the 
execution of a judgment obtained against the 
debtor, cause to lx* seized and sold, without
the « if ' !.. . unitor, of the other « re*
ditors or of the Court, the immovable pro
perty of the debtor, but the seizure and sale 
of the immovable* must lie made at the in
staure of the curator. It irks v. Lewis, Q. 
R. S i}. It. M7, discussed. Dcvurs v. Gag
non, Q. R. 1* K It. 408.

Goods lu hands of enrator Seizure hy
creditor Saisie-gagerie.]—floods belonging to 
an insolvent estate and which are legally in 
possession of the curator to the estate, can
not be seized by a creditor of the insolvent. 
2. Nor can such g<*ods lie seized by a credi
tor of the Insolvent, by a writ of saisie-ga
gerie, even after they have been legallv sold 
hy the curator. Forrest v. Letellicr, Q. It. 
24 8. C. 215.

Insolvent estate — Action by curator— 
Authorisation Inspectors.]— A curator to
an insolvent estate, who has taken the advice 
of the Inspectors upon the advisability of a 
suit, and obtained the approval of a minority 
of them. may. with the approval of a Judge, 
Institute suit on behalf of the estate. Des- 
marteau v. M'teel, t$ Que. I*. R. 140.

Insolvent estate t ppointmrnt o/ cura
tor Oppositions Signature by attnrmys — 
Sworn before a J /’. 1—At time of appoint
ment of a curator to an insolvent estate, 
depositions made and signed by firms repre
sented by attorneys are Irregular and void : 
and so are such depositions when made before 
a J. P„ there being no statute authorising 
a .! 1*. to take affidavits. Hrossard v. Oui 
met (1900), 7 Que. P. It 471.

Insolvent estate -Claim —Contestation—
Proof. | - When n creditor files a sworn 
claim, which is iiinlesi«*d by the curator of 
the insolvent estate, it i* for the creditor 
to prove bin claim at the hearing, and the 
affidavit which he filed with his claim is not 
sufficient for that purpose. In re Tessier Hit 
Lavigne, 0 Que. p R. 179.

Insolvent party to notion — Substitu
tion of curator-- \pplication for—lVArrrin 
made. |—An authorisation to litigate an ac
tion in the name of a party who has become 
insolvent since the institution of th-> action 
must lie obtained upon petition made in the 
matter of the insolvent estate, and not in 
the action in which the curator proposes to 
litigate in the place of the Insolvent. t lark 
v. Wilder, 5 Que. P. R. 24.

Judgment against Res judicata as to 
creditors—Rale of property—Restaurant busi
ness- liquor license Assignment—Afiion to 
set aside ] - In the absence of fraud, the cre
ditors of an insolvent who has made an as 
signment of property are represented by the 
curator to the judgment rendered against the 
latter upon n demand for restitution of the 
property which has been regularly served 
upon him.—Third parties are not in a posi
tion to oppose a demand to set aside a sale 
and for restoration of the thing sold, for 
default In payment of the price contracted
for by the vendor of a restaurant business, 
including therein the ljcense to sell alcoholic 
drinks; the license, being personal, is not

assignable, and cannot lie returned to the 
vendor. An agreement touching the ||«-phr. 
concerns only the parties to the contract, 
and is as regards third persons res inter 
alios acta.—The publicity given to the li 
cense, by registration and inscription on th< 
list of the license commissioners, is a men 
sure of policy prescribed by the 'aw in the 
public Interest. The creditor* of a license 
holder do not derive therefrom n guarantee 
ns an additional item in the assets of their 
debtor. Canadian Rreu-cries Co v. Cat ' ul 
Q. R ltl K. It. 44.

Liquidator authorised to bring 
action to set aside the fraudulent sale 
of real estate by an insolvent /.'uni
tion Sale of the real estate by the Cour: 
Opposition to protect the liquidator R> 
source of other creditors.]—The liquidator in 
an assignment of goods authorised to bring 
suit against the insolvent and the purchaser 
to set aside a fraudulent transfer of real 
estate who obtains a decree, conforms to its 
requirements, may execute it by releasing the 
real estate and form an opposition to 
keep it to secure to himself the price. The 
creditors of the insolvent are not permitted 
to object to this price, hut must file their 
objection* with the liquidator. Darveau 
Cay ni (1000». Q. R. 30 8. C. 280.

Opposition to seisure f,e<it’c. | —Tlu* 
curator to an insolvent estate has a rich’ 
to oppose the seizure nud sale of the insol
vent's property seized in execution of a judg 
ment obtained against another person, and 
may *lo so without leave of the Judge. Pa- 
guette v. Disk. 3 Que. P. R. 480.

Payment of a dividend by assignee
in an assignment Proof of payment.] 
The payment of a dividend by an assignee in 
an assignment, on credit having as collateral 
hills of order, interrupts the prescription. The 
proof of this payment may be made without 
writing signed by the debtor, hy producing 
extracts from the assignee’s hooks, the pro
ceedings which arc vouched for in them being 
judicial and authentic. Art. 1207, C. 
Hank d'il'» hclaga v. Richard, (j. It. 18 K. 
It. 232.

Petition by insolvent for discovery 
by curator - Sale of assets of estate Fraud 
—Claims of creditors not finally settled 
Practice.] — The petition of an insolvent 
praying tlint the curator of his estate may 
he ordered to bring into Court nil the docu
menta in his possession concerning the alien
ation of the property of the estate and an 
Inventory of the property ami of the moneys 
realised therefrom, will not lie granted where 
the contested claim of a creditor has not yet 
been finally decided by a judgment of the 
Court.— (2) The prayer of the petition 
against the vendor and purchaser of the assets 
of the estate, that the money realised from 
the sale shall not tie paid to any one other 
than the curator, will also be refused, for the 
same reason-—(3) Where the insolvent ac
cuses these persons of fraud and had faith 
in the sale of the assets of the estate, he 
must proceed by direct action to annul the 
sale, and not by petition, ns In this case. 
Gagnon v. Gervais, 10 Que. P. R. 180.
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Property of third person* Revendica
tion Creditor *>>11 Property no!
parting.]—An assignment of property does 
not confer upon the curator any right to the 

iitsegsion of property of thirl persons; the 
tier may revendicate the property in the 

curator's hands upon a summary petition 
presented to a Judge.—The curator does not 
represent the creditors except in so far ns 
the property of the insolvent is in question; 
in exercising the rights of n simile creditor, 
for his sole advantage, in regard to property 
belonging to third persons, he exceed* his 
powers.—Immovable effects sold on condition 
that the property shall not pass to the pur
chaser until after payment of the whole price, 
may be revendicated by the vendor against 
the purchaser or the curator appointed in 
respect of the assignment, if no part of the 
price has been paid. O'Cain v. Domina, 8 
Que. P. It. 172.

Proposed llqnidntors Disqualification 
of one itf them- Director of a bank which is 
a creditor of the inrolvcnt—It. S. C. c. 1#, 
s. 2j.]—It is preferable to name but one per
son as liquidator, the appointment of joint 
liquidators frequently causing difficulty and 
expense in the closing up an insolvent estate. 
—It is also preferable that the director of 
a bank which is creditor of the insolvent in 
a large amount should not be appointed as 
liquidator to such estate. When two persons 
are jointly proposed ns liquidators to an In
solvent estate, and one becomes unable to 
act, then the votes given In favour of the 
other joint liquidator become invalid. Ro 
Dignard et Angers (1910), 11 Que. P. R. 
380.

Provisional gnnrillan Change of.] — 
The fact that a provisional guardian, ap
pointed by the protlmnotnry, is a creditor 
for a sum less than the claim of another cre
ditor is not a sufficient cause for the Court 
to substitute the other creditor for him. 2. 
The Court will not order a change of pro
visional guardian except upon proof of in
competence or dishonesty. In re Bonhomme, 
Q. R 22 8. C. 22.

Reelgmatlon Judgment accepting — Jur
isdiction of Court—Books of estate ] If the 
unconditional resignation of a curator to an 
insolvent estate has been accepted by the 
Court, he ceases to be subject to the sum
mary jurisdiction of n Judge of the Court 
from the moment the judgment is rendered 
accepting such resignation : a petition asking 
that he be ordered to hand over to the new 
curator all the books, papers, and documents 
of the estate will be dismissed. Lamoureux 
v. (libMR, V Que. V. R. 211.

Revendlcatloa I uthorisntion of Judge.] 
—No authorisation of n Judge is necessary 
in order to proceed in nn action In revendir 
cation against curator of nn insolvent estate, 
and a petition to that effect will he dismissed 
with costs. In re Desrochers and Aubertin 
(1906), 8 Que I». R. 12ft.

Transfer of debt - tttack by another 
creditor — Purchase of etiUms by—Litigious 
rights.]—A creditor of an insolvent debtor 
has no status to maintain that the assignee 
of another creditor of the same debtor has 

C.C.L.—13

not given valuable consideration, and that 
notice of the transfer has not been given to 
the debtor. 2 Nothing in the law prevents 
the curator of an insolvent estate from pur
chasing from creditors of such estate the 
claims which they have against it. 3. The 
plea of " litigious rights" can only prevail 
where the debtor making it offers to reim
burse the purchaser the amount he has dis
bursed. Join ton v. Shursicood, 3 Que. I’. 
R 473.

7. Examination of Insolvent or Third

Advocate — Cross-examination — Dis
covery. | — By virtue of Arts. 8^2 and 8*<3, 
C. I*. a creditor of the insolvent, or the 
curator, with the authorisation of the inspec
tors, may suhprrnn the debtor to appear be
fore the Judge or the prothonotary. and inter
rogate him on oath with regard to his sche
dule and the stale of his affairs. The insol
vent i« not entitled to be represented or as
sisted by an advocate upon such examination, 
and at any rate the advocate of the insol
vent has no right to cross-examine him ; the 
examination authorised by these Articles 
being only preliminary information to the 
creditors or to the curator. In rc Riopcllc 
and Kent, 4 Que. p. R. ISO.

Insolvent ft party Right to be present 
—fro»*-examination.]—f’nder Art. SKI, C. 
IV C.. the insolvent has the right to be repre
sented h.v counsel at the examination of per
sons whom the curator deems capable of fur
nishing information regarding the insolvency ; 
moreover, such person may be cross-exam
ined on behalf of the Insolvent in the man
ner and form prescribed by Art. 340. C. 1'. 
the insolvent being considered a pnrty to the 
proceedings. Cohen v. Kent, 7 Que. P. R. 
20.

Refnsnl to answer -Conti nipt of Court.) 
—An insolvent cannot lie imprisoned for con
tempt of Court because he refuses to answer 
one question put to him by the curator while 
under examination. Saxe v. Kent, 5 Que. P.

Service of appointment -Sufficiency of 
— Motion to commit—Enlargement—Waiver 
—R. S. O. 1*97, c. / J7. #«. JJ. 3Ô, 31. s.-s. 
/. I -On the examination of an assignor for 
creditors under the Act respecting Assign
ments and Preferences, R. S. O. 1897. c. 147. 
«s. 34, 3ft, 37, s.-s. 1, it is sufficient to serve 
n copy of the appointment of the special ex
aminer upon the assignor, and it is not neces
sary to shew him the original appointment 
unless sight of it i« demanded.—On a mo
tion to commit for failure to attend such nn 
examination, nn adjournment of the motion, 
nt the request of the assignor's solicitor, on 
nn undertaking that the assignor would sub
mit himself for examination at his own ex
pense. and that, on default, the order should 
go. is a complete waiver of any such objec
tion to the regularity of service of the ap
pointment. In re Ferguson, 17 O. L. R. 
ft7«, 12 O W. R. 1143.
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Third party— Examination by creditor— 
Scope of—Order for by prothoHotary He- 
Wrir.]—Vndvr Art. KN$. C. I'.. th«* Judge 
cannot ord< r a third party to appear before 
him, or before the pmthonotary, to be inter
rogated under oath in regard to the liqui
dation of the property of nn insolvent, but 
such third party ran be subpu-uned and ex
amined pursuant to Art. 882. C. V., only ns 
to t.io schedule and the state of affairs of 
the insolvent 2. An order to subptriia such 
a third person. made by the prothom-tary in 
the absence of a Judge, by virtue of Art. 33, 
C. P.. upon a petition which does not follow 
the terms of Art. 882, C. P., is subject to 
review, hi rc Smith mid Lariviirc, 4 Que. 
P. H. 385.

8. Preference.
Action to act aside /’reference of a* 

tiynee—Ihloy—Fraud- 1» count, j— In an 
equitable action to set aside a deed of as
sign ment containing a preference in favour 
of the assignee, as fraudulent and void against 
creditors under the Statute of Elizabeth, the 
action was not commenced until nearly eight 
years after the making of the deed, and was 
not brought to trial until nearly fifteen years 
after the date of the assignment, no explana
tion being given of the cause of delay, and 
the assignee having died in the meantime :— 
Held, that the Court, in view of the long 
delay. i nexplained, must regard the proceed
ing- with suspicion, and would not lend its 
•id the h Hon without -•me ch :r and 
reasonable explanation :— Held, a Iso. that, 
under the circumstances stated, the assignee 
being deed, the assignor would not l-- heard 
to say that the transaction, ns between him 
and th* alienee, was a fraud, and a scheme 
to defeat other creditors : — licld, that the 
plaintiff, not being a party to the deed of 
assignment, was not entitled to an account
ing for what was done under it. I’eppet v. 
AIcHonald, 38 N. 8. R. 540, 1 E. L. It. 82.

Appeal from insolvent Court Cndur
preference--Pressure. 1— The Commissioner 
of the Insolvent Court refused an order nisi 
for the insolvent's discharge on the ground 
that a bill of sale, to secure a debt already 
due, given to McL., n creditor, shortly before 
the act of insolvency, was nn undue prefer
ence. It appeared that McL. demanded the 
security and threatened arrest if it was not 
givi-n. and also held out the hope that he 
would make insolvent further advances of 
supplies if the security was given :— Held. 
(Peters, J.), that to make out undue pre- 
feren-e it must appear that the transaction 
was voluntary, and as in this case it was 
given under compulsion, the decision of the 
commissioner refusing the rule nisi was 
wrong. He Hell (1870i. 1 P. E. I. It 301.

Attachment of debts -Insurance—Loss 
—Assignment before service of attaching or
der— Right to attack assignment — Assign
ments and Preferences Act not limited to 
traders. McKinnon v. Coffin ( 1000), 2 E. 
L. It 176.

Bill of sale—Knowledge of inaolrrney— 
Onus Antecedent agreement Affldaint — 
Con ni derat ion—Amendment.]—A. O. made a 
hill of sale to his brother. W. ti.. the alleged

consideration being a prior agreement tl.n 
W. ti. should “go good “ for amounts owing 
to two of the creditors of A. ti., and a present 
cash advance of $20.—The evidence shews! 
that at the time the alleged agreement v - 
made, and at the time the bill of sale wn 
given. A. ti. was in insolvent circumsi -r 
to the knowledge of W. ti.. and further that 
XV. ti. had not carried out the agreem- -i- 
the terms alleged :— Held, that the 1 11! -f 
sale was void ns against creditors with 
the terms of the statute. Acts of 1 M!>8. <■ 1 ’
>. ■_*, s ■ 2, and must be set aside. Held 
that the burden was on the defendants of 
establishing the validity of the hill of sal 
and that this could only be done by proving 
a boas fldt antecedent agreement f-r
security which was given, or a present ad
vance of money on the faith of the security. 
—Semble, that where a bona fide agreement 
i- established, which has been subsequently 
carried out in good faith, it will be sus
tained.— The evidence shewed that the 
amount set forth ns the consideration for the 
hill of sale was not due and owing when the 
affidavit was made, but the point that the 
affidavit was bad on this account was not 
taken in the pleadings:—Held, that it was 
open to the Court, on terms, to amend tin* 
pleadings, and to pronounce the judgment 
which the law and the facts warranted. M< 
Curdy v. 0rant, 32 N. 8. Reps. 020.

Bill of sale Levy by sheriff—Action or 
proceeding--Preaaure- Preaumption.] In 
nn action against n sheriff for the conver
sion of goods levied upon by him under exe
cutions issued on judgments recovered again-' 
It., the plaintiff's title to the goods depended 
upon a bill of sale from It. The evident ■ 
shewing that It. was an insolvent and the 
effect of the giving of the bill of sale b.--,m • 
to give the plaintiffs a preference over tin- 
other creditors of R., and the levy made by 
the defendant having been made within sixty 
days from the giving of the bill of sale 
Held, that the levy was “action for the 
transfer, within the meaning of R. S. N. S. 
1900, c. 145, s. 4. and that, under the pro
visions of fi.-s, (2). the bill of sale must be 
presumed to have been made with intent to 
give an unjust preference, i ml to he such 
preference, whether made voluntarily or under 
pressure, and that, as against tie <reditor> 
represented by the defendant, if w utterly 
void. Shediae Hoot and Shoe Co. v. liu'h 
a nan, 35 N. 8. Reps. 511.

Bill of sale — preaaure—Authority of 
partner. |--A firm composed of three mem
bers being insolvent a ml being indebted • - 
the plaintiffs and also to the defendant-, one 
of the members of the firm, under the threat 
of an action by the defendants, executed n 
bill of sale of all the firm's assets under 
which the defendants immediately took p"- 
session :—Held, that the bill of sale was tm' 
a fraudulent preference, but was given bona 
fide under pressure, and that the member
of the firm ............edited it had Implied
authority to do ho. or his partners bad rati
fied his act or were estopped from deny in 
his authority. MeClary Mfg. Co. v. Uoidaud. 
if 11. ti. It. 47».

Bill of sale—Presumption of invalidity
Pressure. F.dgett v. Stccvca ( 19061, 2 E 

U R. 131.
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Bill of sale — Renewal- 1 fler-aequired 
I mperty Evidente of defendant* Examina
tion under Collection Art—\< w trial. 1— On 
the trial of an action to set aside a bill of 
sale, as made by an insolvent with intent 
to hinder and delay creditors, evidence was 
given to shew that the bill of sale in question 
was given in substitution for a bill of sale 
executed some two years previously, from 
which a provision as to after-acquired pro
perty was alleged to have been omitted, al
though it was understood and agreed that 
such provision should be included. Evidence 
was given on the other hand to shew that 
the written memorandum of Instructions for 
the original bill of sale contained no refer
ence to after-acquired property ; that neither 
the solicitor by whom it was drawn nor a 
witness who was present at the time, and 
knew of the terms of the negotiations, made 
any mention of it ; and that on an occasion 
wh'-n both the defendants in this action gave 
evidence before a commissioner under the 
tCollection Act touching the affairs of the 
defendant by whom the bill of sale was made, 
no such arrangement was suggested.— The 
trial Judge having given judgment for the 
defendants, and the Court being of opinion 
that the precarious character of the evidence 
given by the defendants at the trial had not 
been sufficiently considered, a new trial was 
ordered with costs.—Semble, as the Collec
tion Act requires the commissioner to file the 
evidence tak< n before him, such evidence 
must be taken in writing, and i< the best 
evidence as to what was said during the 
inquiry. Farlinjer v. Thompson, 37 N S.
R. .513

Bill of sale- Sta tu tory presumption — 
Rebuttal—Pressure. )—Section 2 <31 of the 
Assignments and Preferences Act, c. 141. C.
S. N. it. 1!M)5. provides that in a suit 
brought within (K) days from the making of 
a transfer of property, to have it set aside, 
i' shall be presumed that it was made with 
intent to give the preferred creditor an un
just preference, and to be such, whether made 
voluntarily or under pressure : Held, that 
the presumption is rebuttable, but that evi
dence of pressure is not admissible for the 
purpose. Edfiett v. Sleeves, 2 E. L. It. 131. 
J N. B. Kq. 44M.

Chattel mortgage Actual advance by 
third person—Money applied on debt due by 
insolvent—Creditor’s knowledge of insolvency 
—Absence of knowledge by third person. Al
lan v. McLean. 8 O. W. It. 223. *61.

Chattel mortgage Attack on—Time — 
Presumption—Satisfaction of onus — Hood 
faith—Notice—Knowledge Keenan v. Rich
ardson, 1 O. W. It. 333.

Chattel mortgage Fraudulent scheme.] 
—On 10th June. 1008. F. gave defendant S.. 
n chattel mortgage to secure certain advances, 
the wife of F. thereafter carrying on the 
business, F. acting as her manager. On date 
of chattel mortgage plaintiff, to whom F. was 
indebted, Imd begun an action, and on the 
20th July they placed fi. fa.'s in sheriff’s 
hands :— Held, that solicitor for mortgagee 
and mortgagor should have informed mort
gagee of the action against F. That F. was 
insolvent when he gave the chattel mortgage, 
and that the giving of the chattel mortgage

was a scheme to defraud the plaintiff. Issue 
ns to ownership of goods was decided in 
plaintiffs favour, futon Hank v. Schecter, 
IS O. W. H 1 "I

Chattel mortgage given by insolvents 
to creditor- Issianmt nts -icf.l—Action by 
judgment creditor to set aside chattel mort
gage made by XV. to defendant» ns prefer
ential. frnudub i . and void. W. knew he 
was insolvent when chattel mortgage given, 
so did defendants’ agent. Defendants not 
having rebutted onus on them, mortgage set 
aside in part. The chattel mortgage was 
given for W.’s indebtedness to defendants 
and ns a guarantee for rent. The affidavit, 
of bona fidcs applied only to rent and was 
held void ns regards the debt. Mortgage 
valid so far as rent concerned. A fraudulent 
transferee is not entitled to say that the 
property mortgaged will not more than pay 
prior encumbrances. The proceeds can he 
followed though chattel mortgage had been 
realised on and discharged before iction 
brought. Honsingcr v. Kuntz (1009), 14 O. 
W. R. 233.

Chattel mortgage given to bank by 
insolvent ieticn bp creditor to set aside 
as fraudulent under Assignment* Act -Know- 
ledge of hank—Status of simple contract cre
ditor Creditor to maintain action - Sas
katchewan Assignments Art, as. M and 

(6).]—The defendant II. was found to 
have been insolvent at the time he gave the 
chattel mortgage in question to his co-defend
ants to the knowledge of the latter’s mana
ger. Mortgage set aside so far as it pur
ports to secure $500 past indebtedness, hut 
held to be valid as to $250 actual cash ad
vance, although the latter was not taken out 
by II. until a few days after mortgage given. 
The plaintiff ns a simple eontrnct creditor 
had a status to maintain the notion. Doug
las v. Howie, 10 W. I,. It. «$7. 2 Sask. L. It 
07.

Chattel mortgage given by insolvent 
to creditor t hsenee of knowledge of in
solvency—Preference — Validity as aoainst 
execution creditor, 1 Insolvent’s manager 
made a statutory declaration ns to the assets 
and liabilities. ■ shewing a surplus of the 
former. He said move goods were wanted 
and agreed if these supplied by defendant a 
chattel mortgage would be given on the 
stock-in-trade to cover past indebtedness and 
the advance. Defendant knew nothing <>f 
plaintiff’s claim. Chattel mortgage held 
valid. Hell V. Robinson, 13 O. W. R. 070.

Chattel mortgage —Insolvency—Assign
ments Acts, s. '/I Interpleader — Subrnaa- 
tion.1—In an interpleader issue the plain
tiff claimed by virtue of a chattel mortgage 
from C. the goods seized by the sheriff under 
the defendants’ execution against C. The 
mortgage was dated the 22nd April. 190!). 
and was filed on the 1st May, 1909. The 
sheriff seised on the VMi May, 1909: and 
the sheriff obtained his summons for inter
pleader on the 10th June. 1909. C. was in
solvent at the date <>f the mortgage ; the 
moneys secured by it were advanced in 
November. 1908:—Held, that the mortgage 
Imd tbe effect of giving the plaintiff a pre
ference over the other creditors of O.. within 
the meaning of s. 41 of the Assignments Act,
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not] the mortgage was therefore void.—The 
interpleader proceeding was n proceeding 
to impeach or set aside the mortgage.--Cole 
v. Pnrteous. lit A. It. Ill, followed. The 
plaintiff contended that he was entitled to 
be subrogated to the rights of It., who held 
n chattel mortgage upon the same property 
and whoae claim was paid off by (’. with 
the mom j - advance d by the plaintiff : 
Held. that, as It. was not a party to any 
agreement that the plaintiff should be subro
gated. and the payment made by the plaintiff 
was not made to protect anv Interest of his 
own, and was not made by mistake, the doc
trine of subrogation had no npnlientlon.—■ 
The Quern V. O’Brien, 7 Ex. ('. It 11*. fol
lowed.—-Brou n v. Mtl.ean. IS <). It. 533, and 
Abell v. Morrison, 1!> 11. It. (It 19, distin
guished. (lower v. Kolchen (1910), 14 W. 
L It 1.

Chattel mortgage by Insolvent 
debtor Registration- Bills of Sale Ordin
ance—Preferential Assignments Ordinance— 
Absence of intent to defeat creditors— 
Pressure—“ Which has such effect." Bos» 
Brothers Limited v. Pearson (N.W.T.), 1 
W !.. It. 338, 675. li W. L. It. 259.

Claim -Board of children.]—A debt for 
board of the children of an insolvent in a 
convent during the twelve months preceding 
the bankruptcy ranks as a preferred claim 
upon the assets of the Insolvent. Lea 8<rurs 
de la t'ongn nation de Sotre-Dame v. Bilo
deau, y. It. 18 8. C It. 152.

Claim for rent and taxes — Monthly 
sub-tenant y.] — Plaintiff* rented premises 
front K. for 5 years. They appointed H. 
their agent for sale of their clothes. They 
wanted II. to take over the lease, but as he 
could not get the necessary security, never 
did, hut went into possession as a sub-ten
ant :—Held, ns rent was payable monthly, 
II. was a monthly sub-tenant. The contract 
with II. was cancelled in August, and in 
December following lie made an assignment 
for benefit of creditors: Held, that plain
tiffs, to whom K. hn* assigned his rights, 
could not rank ns preferential creditor, un
der tlie acceleration clause in the lease, hut 
plaintiffs are liable for the taxes. Semi- 
Beady v. Tew, 13 O. W. 11. 479, 14 O. XV. 
It. 888.

Claim for wages ! Plaintiff allowed to 
rank as preferential cnniitor for wages and 
ordinary creditor for money advanced and 
wages earned prior to three months’ period. 
Key an v. Laugh y, 12 O. XV It. 1101.

Claim of landlord - Pur< hase of rights 
of insolvent tenant (Collocation by privilege 
—Hoods on prt mist s -llividend sheet—f’on- 
testation- Conditional order.]—Is-ssor who 
purchases right* under lease of his insolvent 
lessee, without prejudice to claim for rental 
to which he may be legally entitled, has a 
right to Is- «-ollocnted by privilege out of pro
ceed* of movable property garnishing the 
leased premises, for a proportion of rental 
for current year corresponding to the part 
elapsed at date of hi* purchase.—2. XX’hen 
on contestation of a dividend sheet prepared 
by curator to abandoned property, by credi
tor who has the right to he collocated by 
privilege out of special proceeds or a spe

cial fund, it doe* not appear whether rum 
tor bn* in hands an amount sufficient t- 
cover the claim, the Court will maintain th- 
contestation, nevertheless, and make comic 
tloiial order accordingly. Be Maepherson 
and Symonds (1900), (j. It. 29 8. (’. 119

Claim ou insolvent estate— Preferm- 
tint vlnim Contestation Reply Int rt 
—XX'here the contestation of n claim against 
an insolvent estate affects only the privi
leged or preferential character of the con 
tested claim, it is improper to add In tin- 
reply that the claimant hut no right to tin- 
interest which he claims ; it is a fact which 
should be alleged in the contestation its,if 
St, Arnaud v. Turgcon, lu Que. V. it. 117

Claim to rank on estate. | -Mechanic*
lien — Assignment registered in protlnmo- 
tary'g office—Lien registered in office of reg
istrar of deeds—Costs of judgment <>n me
chanics' lieu. Be Archibald KstaU. Hogan » 
Claim (V. E. U, 0 E. L. It. 454.

Company insolvent Chattel mortgage 
with assignment of book debts I ndue ;ir, 
ftrcnce—Intent B. N. (J. ( IHill ), c. I )7. 
s. 2.J—The Ontario Seed Co. was Insolvent to 
the knowledge of its secretary treasurer, and 
was indebted to the Merchants Bank for 
$8,254.52. The bank held an assignment of 
the company's book debts. The secretary- 
treasurer was also liable to the bank a* 
surety to the company on notes to amount of 
#7,7UU. The company gave the brother 
the secretary-treasurer a chattel mortgage 
and an assignment of the hook debts held by 
tile bank, tin- money raised being paid to in 
hank in discharge of the company's oblig • 
lions and of the liability of the secretary 
treasurer us surety. The money raised <m 
the mortgage was supplied to the brother to 
the secretary-treasurer personally :— Held. 
that the transaction should he set aside in 
much ns It gave au unjust preference to the 
bank, and the secretary treasurer over the 
other creditors, to tin- extent that they wir. 
not at the time of the mortgage already pro
tected by the assignment of book accounts 
held by the bank. Stecher Litho. Co. v. imt 
Seed Co. (lVlOl, 19 O. XV. R. 796, 1 <> 
XV. N. 1113.

Composition Brand—Bills and not'* 
Indorsement. \ An insolvent made a com
promise with his creditors, borrowing from 
his wife the money to pay the composition.
She borrowed the money from one if b 
creditors, agreeing to pay a bonus of a large 
amount, and giving to the creditor for hi* 
composition payment and the bonus, 1e r pi" 
missory notes indorsed by her husband, with 
a ....rtgege on her reel estate, and
mortgage on his stock, ns collateral secure 
The creditor signed the composition agré
ment, nothing being said alxiut the bonus e- 
the other creditors, who knew, however, that 
some arrangement had been made with this 
creditor for the supply of the necessary fund* 
The insolvent, after carrying on business for 
some time and incurring further liabilities, 
made an assignment for the benefit of his 
creditors -.—Held, per Burton, C.J.O.. ngr- 
ing with the judgment of MacMahon, J.. tin" 
the transaction with the wife was valid an I 
not a fraud on the composition, and that tin- 
creditor was entitled to rank upon the notes
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an far a« this question wan concerned. But 
the notes in question having lieen made by 
the insolvent's wife, payable to the credi
tor's order, and having been indorsed liy the 
insolvent before they were handed to the cre
ditor Held, per Cariant, on objection taken 
in this Court, that the insolvent was not liable 
ns indorser, and that the creditor could not 
rank on his estate.- Kemble, tier Burton, C. 
J.O.. that nn objection on either ground to 
such a claim to rank cannot be taken under 
s. 0 of the Act by a dissentient creditor for 
his own benefit against the wishes of the 
assignor and the majority of tile creditors, 
and nn order purporting to be i le under 
this section allowing the disse» viit creditor 
to contest the claim in the n- ignee's name 
is invalid. Small v. Header 19 Occ. N. 
•357. 27 A. It. 492

Compromise Secret agreement—Bribery 
—Inspector. | - A commercial firm having 
made an abandonment of its property for the 
benefit of its creditors, a secret arrangement 
was made whereby a particular creditor, 
without any legal right to preference or 
priority, was secured an advantage over the 
other creditors, through the assistance of one 
of the inspectors of the insolvent estate, to 
whom was promised a sum of money for his 
personal use. upon his advising the accept
ance of a proposal for the purchase of the
• tats upon a 1 omposition at a rate on the 
dollar to be paid to the creditors of the 
estate generally. The preferred creditor was. 
under the concealed arrangement, to receive 
an amount greater than the rate of the com
position proposed, such additional sum to he 
paid by a third person who took no direct 
interest in the estate purchased :—Held, that 
the agreement was fraudulent and void : that 
the proposed payment by the third person 
was as much a fraud upon the general body 
of the creditors ns if it had been promised 
by tlie insolvent firm itself; and that the 
additional sum could not be recovered by the 
creditor so preferred.- Held, also, that the 
promise of the payment to the inspector was 
a bribe, and. for that reason alone, the trans
action to induce which It was given should 
be adjudged corrupt, fraudulent, and void. 
Hrighnm v. Banque Jacques Cartier, 20 Occ. 
N. 371.

Confession of judgment Pressure — 
Absence a] collusion—Pr> sumption.]— The 
defendant in consideration of a promise by 
a trader to pay to the defendant a sum of 
money on account of indebtedness within a 
given time or to give security, and believing 
the trader to be solvent, gave him on credit 
a further supply of goods. Subsequently the 
trader, becoming insolvent, announced the 
fact to his creditors. The defendant there
upon reminded the trader of his promise to 
him. and urged and induced him to give a 
confession of judgment for the amount of 
his indebtedness to the defendant, and to exe
cute an assignment of his hook debts to him :

-Held, that the confession of judgment, hav
ing been obtained by pressure and without 
collusion, was not within s. j of 58 V. c. t$, 
and that the assignment of book debts, having 
been obtained by pressure, was not within
* 2. The presumption created by s. 2 (at 
of the Act does not arise where the sixty 
days therein mentioned have expired at the 
date the writ of summons in the suit is sent

to the sheriff for service, though the sixty 
days had not expired at the date of the 
teste of the writ. Amherst Hoot and Shoe 
Co. v. Shcyn, 21 Occ. N. 415, 2 N. B. Eq. 
Heps. 23(5.

Confession of judgment—Proof of in- 
solvency \otiee of knowledge—Statute of 
Flisuhcth Consideration — Presumption — 
Onus Costs.J—In nn action to set aside a 
confession of judgment for the sum of $1,545, 
given by a father to his son. on the ground 
that it was a preference within the meaning 
of the Assignments Act. K. S. N. S. 1900. 
c. 145. and given to defeat or delay credi
tors, the evidence shewed that the judgment 
debtor owned a house and land valued at 
almut $1.300. a piece of land worth about 
$400, and another piece of land, value not 
ascertained- He had, besides, personal pro
perty. value not proved. Ilis liabilities, in 
addition to judgment given, were a dis
puted claim of $200. and a note for $75, not 
then matured: Held, that these facts were 
not sufficient to constitute proof of insol
vency. and. further, that the Act requires 
the party taking judgment by confession 
should have notice of insolvency at the time, 
and. while in certain cases this might he in
ferred, there was no evidence in this ease 
from which such nn inference could be 
drawn.—Creditor under Statute of Elizabeth, 
attacking another's judgment, cannot succeed 
merely by shewing that the judgment was 
by confession, and in such case no considera
tion i- presumed, but the burden is upon 
him to shew that no debt was due.—Assum
ing judgment by confession must be pre 
burned to be without consideration, the party 
attacking it must still shew that the debtor 
was subtracting from hi* assets so much of 
his property that there was not enough left 
to pay claims of other creditors.—Appeal al
lowed with costs, but, ns it appeared that 
there were facts not in evidence, plaintiff 
was allowed a new trial, costs to be costs 
in the cause. Com ran \. White (1900), 3 
N. 8. It. 553. 1 K. L. It. 08.

Conveyances of land by insolvent to 
creditors within 00 days of assignment 
for creditors Evidence—Onus Setting
aside—Security valid in part—Costs. Falls 
V. (}ilh, Falls v. Young, 8 O. W. It. 397.

Debt not dne—Set-off.] -The state of 
Insolvency of a debtor fixes the position of his 
creditors, and on account of such insolvency 
no one of them can obtain a preference over 
the others. 2. One of such creditors, who is 
at the same time a debtor of hi* debtor, hut 
whose debt is not yet exigible, cannot, by re
nouncing tiie benefit of the term by which 
tlie debt to him is not yet due, and by assert
ing n set-off, acquire such a preference. \Hie- 
Marie Hank v. Viiiim't'r, 1 (J. It. 20 S. C. 545.

Equitable mortgage or assignment
of insurance moneys—Suit by creditors 
of assignor to sit aside.]—On and previous 
to the 4th August, 1903, O. was indebted to 
the defendant for money lent : on that date 
lie demanded security and C. handed to the 
defendant two interim receipts for insurance 
on the hotel owned by C.. and pledged them to 
the defendant ns security, and he was the 
holder thereof at the time the hotel was 
burned. Shortly after the lire C. arranged
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with «me R. to rebuild the hotel, and he 
authorized S. to collect the insurance moneys. 
C. then (2<$th August > agreed with the defend
ant that if he would hand over the insurance 
documents he held to S. the latter would 
pay the defendant out of the Insurance $<$00 
and guarantee payment of the balance due the 
defendant : pursuant to this agreement the 
défendant handed over the documenta. About 
the 5th September C. decided not to rebuild 
the hotel, and on that date gave to the defend
ant an assignment of the insurance moneys in 
S.’s hands, to the extent of $2,200, to secure 
the defendant, and, as (’. stated, to take the 
place of the original arrangement This 
assignment was attacked by C.'s creditors:— 
Held, that by the dealings that took place 
between the parties on the 4th August the in
tention was that C. should pledge to the de
fendant the insurance on the hotel to secure 
the claim of the latter. The papers handed 
over were believed by both parties to repre
sent actual insurance, and the transaction was 
intended to operate as a security in favour of 
the defendant. It might be regarded either 
as an equitable mortgage or an equitable 
assignment. The three transactions of 4th 
August, 2<$th August, and 5th September were 
all connected together; the transaction of the 
4th August could not be successfully attacked, 
and the plaintiffs could not confine their 
attack to one detail out of several. R. be
came a trustee of the proceeds in favour of 
the defendant ; that trusteeship arose when 
the insurance papers were delivered to S. 
Ferguson v. Bryan», 24 Occ. N. 194.

Extension agreement — Ferret advan
tage — Voluntary payment — Action by as
signee—.Status.J—R., a trader, in August, 
1899, procured the consent in writing of his 
creditors to payment of his debts then due 
and maturing, by notes at different dates ex
tending to the following March. V., one of 
the creditors, insisted on more prompt pay
ment of part of his claim, and took from 8. 
notes, aggregating in amount $708. all pay
able in September, which 8. agreed in writing 
to pay at maturity, ami did pay. In Novem
ber, 1809, S. assigned for the benefit of his 
creditors, when the arrangement between him 
and V. first became known, and the assignee 
ar.d other creditors brought an action to re
cover $708 from V. as part of the insolvent 
estate:- //c/d. affirming the judgment of the 
Court of Appeal. 3 O L. It 5. 21 Occ. N. 
651, and that at the trial. 32 O. R. 21<i. 2<> 
Occ. N. 437, that R. having paid the notes 
voluntarily without oppression or coercion, 
could not himself have recovered back the 
amount, and his assignee was in no better 
position. Langley v. I an Alien, 22 Occ. N. 
222, 32 R. C. R 174.

Fraudulent preference — Assignments
Art — Chattel mortgage - Exemption* — 
Execution* Art, t. 29.]—A chattel mortgage, 
although given under circumstances entitling 
a creditor to have it set aside as a fraudu
lent preference under s. 41 of the Assign
ments Act. R. R. M. 1902, c. 8, will, never
theless, be held valid ns to any goods covered 
by it which would, under s. 29 of the Execu
tions Act, R. 8 M. 1902. c. 58. be exempt 
from seizure under execution. Field V. Hart, 
22 A. R. 449, followed. Bate* v. Cannon, 
8 W. L. R. 575, 18 Man L It. 7.

Fraudulent preference -Sale of bus* 
nr** by in*olvent to wife Knowledge of •rife 
of hu/thiind'* intention to prefer certain credi
tor*— Repayment of part of purrha*r money 
to wife by way of preference. | An insolvent 
trader sold out his business to his wife, 
who was one of his creditors, having means 
of her own, and who actually raided th- 
money to make the purchase - -Held, that 
the sale and transfer were valid, notwith
standing that the wife knew of her husband's 
insolvency and that he Intended to prefer 
certain of his creditors to others by pav 
nients out of the purchase money. The whole 
of the purchase money of the business was 
wild oi ■ r to the husband, on the understn 
ing, however, that the wife would at once 
be repaid the amount owing to her. which 
was done:—Held, that the transaction must 
be considered as an advance of the purchase 
money less the amount owing her. and that 
as to that amount it was fraudulent arid 
void, and she was a debtor to her husband’s 
estate for the portion of the purchase money 
thus paid hack to her, and must account for 
the same to her husband s assignee for credi
tors. Ijongley v. Beardsley, 18 O. L. R. ($7. 
13 O. W. R. 349

Goods delivered to creditors by In
solvent company under arrangement 
with manager Preference — rresnmp 
tion — Rebuttal. I—Action n> a signee tor 
benefit of creditors for removal and conver
sion of certain goods dismissed, prima fame 
presumption being rebutted, the mnnnger of 
insolvent company swearing he did not intend 
to give n preference, ami defendants not 
knowing the hopeless condition of the insol- 
\.'nr\ affaire. Langley \. Palter, 18 o. W 
It. 961.

Hypothecation to bank of securities
1 ibertm Assignment* let, /:<"? /’"/-»•

cure—Concurrente of intent.]—Action to set 
aside several transactions between the de
fendants and A. as coming under si. 39. 49. 
41 nnd 42 of the above Act :—Held, that as 
to some of the transactions there was not 
the required intent on the pnrt of A. to give, 
and tlie defendants t<- accept, a pi 
over creditors:—Held, that others were had 
where defendants had induced one partner 
to endorse a note without any consideration 
when their insolvent condition must have 
been known to defendants. Tudhopi v. 
A’orfkern, 10 W. L. R. 122

Imprisonment of Insolvent.! — A
delfior who arranges with one of his creditors, 
his relative, to make an assignment for the 
benefit of creditors, after having handed over 
to his relative goods in payment of part 
of what he owes him, and moreover does not 
give the names of all his creditors, will, upon 
proof of these facts, he committed to gaol as 
provided by Art. 888, C I*. In re Thibault 
and (iardner, 4 Que. I'. It. 259.

Intent to prefer- Transfer of securities 
to creditor by insolvent — Rtatutory pre
sumption — Rebuttal — Evidence — No 
knowledge on part «if transferee—Dismissal 
of action against both transferor am! 
feree—Costs. Allen v. Bank of Ottawa, 11 
O W. R. 148.

Knowledge of insolvency—Pressure ] 
—Where there is good consideration a mort
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gage comprising the whole of n debtor's prop
erty will not be set aside, notwithstanding 
that the mortgagor is in insolvent circum
stances. in the knowledge ot the mortgagee, 
and that the effect of the mortgage is to de
feat. delay, and prejudice the creditors, if 
there is pressure, I dams \. Rank of Mont
real. 8 B. C. It. 314, 32 S. C. tt. 71».

Lien on Roods for advances — Receipt 
—Order on consignees Acceptance—Bills of 
Sale Act Rayaient. Hour v. Reeve (B.O.l,

Mortgage — Statutory presumption — 
Rebuttal Transaction before IHD7-—Circum
stances n butting intent to prefer— Registry 
lairs—\* signin'»t for t redit or*—Priorities. | 
—At the revision of the Ontario Statutes in 
I8!t7, the words “prima facie" were inserted 
after the word " presumed." where it occurs 
in s.-as. 3 and 4 <>f s. 2 of c. 147, and the 
doubt whether the presumption was rebut
table was thereby set at rest ; hut even un
der the language of s.-s. 2 I hi of s. 2 of the 
Act of 1887, i.e., without the words “prima 
fade," the presumption was rebuttable ; and 
in the case of a mortgage of land to secure 
a debt, made on the 16th October. 18$)fi. to 
the defendants, followed on the 21st October, 
1,800, by an assignment hv the mortgagor 
to the plaintiff for the benefit of creditors, 
the defendants were entitled to «hew that 
there was no intent to prefer. Lauson v.
Iletifoch, •_•<! A It KM, followed: //•/</.
also, upon the evidence, that the presump
tion of intent to prefer was rebutted.- Held, 
also, that the plaintiff, as assignee for the 
benefit of creditors, occupied no higher posi
tion than his assignor, and could not be 
regarded as a subae«iueut purchaser for valu
able consideration, within the meaning of the 
Registry Act. so as to avail himself of its 
provisions with regard to the registration of 
the assignment before the mortgage. Craig
i IIcKay, iff o. L R. 121, 7 0. « i: 60?

Mortgage by Insolvent wife to hns- 
baml Preference—Rresumption — Rebuttal. 
McNeil v. Dawson, 1 (). W. It. 24.

Payment in ordinary ronrse of busi
ness Power of attorney, doubt \. Qrem
it*, 1 O. W. It. 660.

Payment of salary— Fraud on creditors' 
— Attaehmcnt of notary.] — A cnntraet by 
which the wife of an insolvent i* to receive 
from a third person for services to he rendered 
by her husband a certain salary and a part 
of the profits of the business of the third 
person, is void as being made in fraud of 
creditors. Accordingly, the creditors of the 
husband can seize in execution or attach the 
salary due under such contract. Ornali v. 
Aubry, y. R. 24 S. S. 320.

Pressure -latent.] — In giving the chattel 
mortgage impeached in this action it appeared 
that the dominant motive of the debtor was 
to make an arrangement for continuing his 
business, the defendant having induced him to 
give it by promises of assistance in carrying 
him along and in arranging with other credi
tors. although not in any definite way en
forceable in a Court of law :—Held. that, un
der h. 33 of the Assignments Act, R. S. M. c. 
7. us amended by <13 & 04 V. c. 3. s. 1. there

must still lie the intent on the part of the 
debtor to prefer the particular creditor, in 
order to set aside the impeached conveyance; 
and. while the effect of it may be to place 
that creditor in a more advantageous posi
tion than other creditors, and the debtor may 
recognize at the time that such will be the 
effect, yet if he gave it for some other pur
pose or in the hope that lie might thus be 
enabled to avoid insolvency, it cannot be 
considered that lie gave it with intent to give 
a preference, and the security should stand. 
Stephens v. McArthur. 10 S. <\ It. 446. New 
Prance and Garrard's Trustee v. Hunting. 
[18071 2 l). B. 10. S. (’.. nub nom. Sharp v. 
Jack non. [18001 A. C. 110. Lawson v. Me
ttrai h. 20 A. R 404, and Armstrong V. John- 
non. 32 O. It. 16. followed. Although the 
amending Act declares tlint a prima facie pre
sumption of an intent to prefer is to arise 
from the effect of such a transaction, this 
docs not justify the Court In looking only to 
the effect and refusing to attach an 
lo the proved facts us to the actual intent. 
The presumption being only prima facie may 
be rebutted by evidence: Held, also, that the 
Court need not determine whether the pre
ferred creditor was acting bona fide or really 
anticipated that the other creditors could be 
arranged with and the business continued, it 
being only tin* debtor’s mental attitude that 
should be* considered. CodviUr V. Fraser. 22 
Occ. X. 123. 14 Man. L. It. 12.

Pressure — Intent—Vofirr.l—A debtor 
mortgaged all his real estate to the defendant, 
and shortly afterwards made an assignment 
to the plaintiff for the benefit of his creditors 
generally. Before the giving of the mortgage 
he was and knew himself to he insolvent. 
On the day the mortgage was given the de
fendant went to the debtor and asked.for pay
ment. and the debtor informed him he could 
make none, and then gave the mortgage. The 
evidence was contradictory as to whether 
there was a request for security .—Held, that 
when the debtor gave the mortgage he was in 
insolvent circumstances; the execution of it 
hml the effect of giving the defendant a pre
ference over the unsecured creditors ; it must 

,e presumed that the mortgage was executed 
with intent to prefer and that it constituted 
n preference. Stephens v. McArthur, 10 8. 
C. It. 44«i. followed. 2. At and before the 
execution <>f the mortgage, the defendant had 
notice of the Insolvency and of the mortgage 
being made with intent to give him a prefer
ence over other creditors and having such 
effect. Schu art; v. Winkler, 21 Occ. X. 574, 
13 Man. L. It. 403.

Pressure — Knowledge of insolvency — 
Yukon Ordinance.]--Tin* effect of s. 2 of the 
Yukon Ordinance, c. 28. Consolidated Ordi
nances. 1002. is to remove tin* doctrine of 
pressure in respect to preferential assign
ments. and. consequently, all assignments 
made by persons in insolvent circumstances 
come within the terms of the Ordinance. In 
order to render such an assignment void, 
there must he knowledge of the insolvency on 
the part of both parties and concurrence of 
intention to obtain an unlawful preference 
over the other creditors. M also ns Hank v. 
Halter. 18 S. C. R. 88; Stephens v. 1/e.4 rf A ur, 
10 S. C. R. 44»», and Gibbons v. McDonald, 
20 8. C. R. 587, referred to. Ilenallaek v. 
Rank of British North America, 3tî S. C. R. 
120.
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Promise to give security Prcaumptinn 
— K> buttai Payment Tranafvr of aecurity 
—Cheque — Prumiaaory noire—/haeount bg 
third ptraon. 1 — In April. IMPS. H mercantile 
firm obtained from « bank accommodation of 
about $M,2Drt for the purptw of buying goods 
upon promissory note* endorsed for their ac
commodation by the defendant, a brother of 
one of the partners, they promising him to 
retire the notes out of the proceeds of the 
sales of the goods. The proceeds were not 
so applied, to the defendant's knowledge, and 
the notes were from time to time renewed 
in full, the defendant indorsing them upon 
each n newal. lie was satisfied by a general 
promise that they would secure him. hut no 
-• cm it) was ever definitely n « ntlom d, nor 
did he ever press fur it. On the 27th May, 
1899. the firm sold out their assets for 
nearly $1L0U0, their liabilities being about 
$19,000. Before the sale was carried out 
the defendant became aware that the firm 
was insolvent. The purchase money was 
paid to the firm. $1 .f*Ni in cash. $5,OUO by a 
cheque to their order, and the remainder by 
promissory notes The firm handed over the 
cash to the defendant, and indorsed the cheque 
and some of the notes to him. and he with 
the cash and the proceeds of the cheque and 
notes, the latter being at his request indorsi-d 
a.id discounted by a stranger for him, re
tired all the notes upon which he was liable, 
and paid, beside, woiue rent, taxes, and other 
debts due by the firm. I hi the 2nd June, 
1899, the firm assigned to the plaintiff for the 
benefit of their creditors :—Held, that the 
promise to give the defendant security could 
only mean that the firm, living unable to pay 
or secure the notes for fear of bringing on 
immediate Insolvency, would pay or secure 
them in the future in case their affairs should 
become desperate, and each a promise was 
not sufficient to rebut the statutory presump
tion of a preference. The payment of $1,000 
in cash to the defendant could not be attacked, 
and that should h* treated ns having formed 
part of the sum of $5,200 paid to retire two 
of the notes.—The $5,000 cheque transferred 
to the defendant was nut a payment in cash, 
but was the transfer of n security, and he 
was liable to repay the proceed* of it, less the 
portion expended in paying debts, etc., of the 
firm.—The notes indorsed by the firm, and 
handed to the defendant for the purpose of 
procuring the payment <>f the remaining note 
which he bad indorsed for them, were handed 
by him t" the etranger in pursuance of that 
purposp, and what the latter did was done for 
the defendant, and not for the firm, and must 
be treated as if done by the defendant him
self. .'IrmefroMg v. Johnaion, 20 Occ. X. 334, 
32 O. K. 15.

Promissory notes Competition Coata 
of action.] I. Where a creditor, who was 
also one of the inspectors of the insolvent 
estate, exacted promissory notes from the in
solvent as a condition of his assent to a com
promise. such notes were illegal, null and 
void, as made in fraud of tin* other creditors, 
and against public order, and no action could 
be maintained on the notes by the creditor, 
or by a prHe-nom. Brigham v. Manque 
Jarquea-t 'artier, 30 S. C. It. 429, followed.— 
2. The Judge at the trial dismissed the action 
“ with costs " The Court of Review declined, 
under the circumstances, to interfere with

the discretion thus exercised. Cartier v 
f/rnai r. Q R. 21 8. C. 139.

Recel i'npiaa.]—A preferential paymerr 
is a " recel " in the sense of the statute, an-!
ill. alienation of property, wheth r ■
■r personal, by an insolvent debtor, wl'li in 

tent to defraud—which intent may be !■ 
din ed from circumstances is also a “ recel " 
which is ground f->r n eapiaa. (Quebec Boni. 
x i If, " R Ifl s c 39*

Sale of assets I'.Ttinguiahment of debt \ 
—T. and doing business under the name
of T. A Co., made an assignment for the 
benefit of creditors, and T. then induced fh- 
plaintiffs, creditors, to pay off a chattel mort 
gage on the stock and s composition <.f v". 
cents on the dollar of unsecured claims, 'h- 
plaintiffs to receive their own debt in full 
with interest. The assignee of T. A Co. then 
transferred all the assets to the plaintiff* 
and the arrangement was carried out. the 
plaintiffs fventnally re-conveying the asset* 
to T.. taking his promissory notes and a 
chattel mortgage ns security. In an action 
against T. ,St Co. on the original debt 
Held, affirming the judgment in 2d A. It 
295, 19 Occ. X*. 211. that the original délit 
was extinguished, and C. was released fr
ail liability thereunder. Pueber Watch fV 
Mfg. Co. V. Taggart. 20 Occ. X*. 321. 30 S 
C. U 373

Sale to particular creditor — Know
ledge—Bona fid' * Delivery. 1 \ debtor mny
in good faith sell to his «■ red I'or, subject to 
a right of redemption, all his chattels, bein.- 
all the property that he has, if such credi
tor does not know that the debtor has a* 
the time of sale another creditor, and 'la- 
latter cannot attrtek such a sale made pur 
suant to an agreement anterior to the debt.
unless fie proves that the purchaser knew 
that his vendor had other creditors, and 
therefore was making himself insolvent by 
this aale. A sale of chattels, subject to a 
right of redemption, made by an insolvent 
debtor to Ills creditor. In good faith, in pâ
ment of the debt due. has the effect, even 
without delivery, of taking the goods nut of 
the patrimony of the vendor, and his «.'her 
creditors cannot setae them, althotigh there 
has been no delivery. Beaubi* n V. Perrault. 
Q. R 17 8. C. 410.

Secret agreement - Onua — Voluntary 
png me lit* Ik*/oner for rreditora—Particular 
creditor* -privity.] In an action by cer
tain creditors of an insolvent nn<| bv hi* 
assignee for the general Item lit of creditors 
to recover from the defendants, who were 
also creditors of the insolvent, certain sums 
of money paid h.v the insolvent to the de 
fendants before the assignment under the 
terms of an alleged secret agreement : Held. 
that the onus of proof was on the plaintiffs. 
—Held, also, that, the payments not being 
procured h.v oppression <>r extortion on the 
part of the plaintiffs, but being voluntary, 
the assignee could not recover Review of 
English case* on this point. Nor could the 
other plaintiffs, not being the whole body of 
creditors, recover, even when using the name 
of the assignee as plaintiff, by virtue of an 
order under It. S. (). o. 117, and no privity 
such as would give a right of action was 
established between the creditor plaintiffs
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and the defendant* by an agreement f.»r an 
extension of time for payment entered into 
hy these plninti.Ts and d- l- mlants tfhd the 
insolvent, prior to tin* alleged secret agree
ment. /,«"-//( y v. Van Alien, 20 Oee, N. 437, 
32 O. R *JM.

Secnrity—Previous promise — Confession 
of judgment Surety's right to take. McLeod 
v. Wightman, 1 E. L. It. 140. 20t>.

Transfer by insolvent debtor t Hack
ing - Time Diviaion Court proceeding— 
Collateral inquiry Creature l)videote of.] 
— A garnishee summons was issued from a 
Division Court on the 22nd January. 1900, 
wherein the primary creditor claimed fmm 
the primary debtor $200 upon a due bill, and 
whereby all debts due from an insurance com
pany to the primary debtor were attached. 
The primary debtor had recovered a judg
ment against the insurance company on the 
7th December. 1899. and had assigned the 
judgment on the same day to the claimant. 
No formal notice of the proceedings in the 
Division Court or of any contest as to his 
rights was ever given to the claimant, but he 
appeared in the proceedings on the lith July. 
IStUO, and consented to an adjournment of 
them, and afterwards appeared again before 
the Judge, when his rights under the assign
ment were tried, and judgment was given 
against him setting aside the assignment as 
» n unjust preference :—Ilf Id. on apnea I, that 
the transfer to the claimant was not attacked 
when the summons was issued, nor until the 
claimant appeared in the proceedings, and. 
therefore, it was not attacked within sixty 
days, and its validity could be supported by 
proof of pressure in procuring it : Held. also. 
Falconbridge, C. J., dissenting, that, ns it ap
peared from the evidence both of the primary 
debtor and the claimant, that the latter had 
asked the former for security shortly before 
the security was given, and that the security 
given was that which was promised, there 
was pressure inducing the giving of the secur
ity. and it should he upheld, notwithstanding 
that the claimant was merely liable for a 
debt of the primary debtor which it was ex
pected he should pay, as he did. and notwith
standing that he was not present at the time 
the assignment was made to him. it having 
been drawn by bis solicitor. Molxona Hank 
v. Halter. 18 S. C. It. 88, and Stephen$ v. 1/e- 
Arthur, 11» S. C. It. 44**. followed. Murphy 
v. ('olu-ell, 22 Ore. X. 111. 3 O. L. it. 314. 1 
0. W. It. 146

Transfer of cheque - Deposit uith pri
vate hanker—Application hy hanker upon 
overdue note — Abaenee of pre-arrangement 
and of intent to prefer.]--On the 6th Sep
tember, 1901, a merchant, being then insol
vent, sold his stock-in-trade at 60 emits on 
the dollar, and received in payment the pur
chaser's cheque on the defendants’ private 
bank for $1,172.27, payable to his own order, 
which he took t<> that bank, where lie had 
an account, and deposited it to his own 
credit. Tim defendants knew that the sale 
wit' about to be made, and bad lent the 
purchaser the money to make the purchase, 
and knew that the money was to be deposited 
in their bank by the insolvent, and, in antici
pation of this, had charged up against the 
insolvent’s account (without the latter’s 
knowledge » an overdue note for $1,000 and

$40 interest thereon. The deposit of the 
purchaser's cheque with the defendants was 
attacked by this action (brougTit within 00 
days thereafter» as a preferential transfer 
of n bill or security to a creditor, within 
It. S. O. 1S!»7. c. 147, s. 2. Held, Street. 
J., dissenting, that, there being no evidence 
of any pre-arrangement nor of any intent to 
prefer, the transaction was not within the 
scope of thr Act. Judgment of Fnlvonbridge. 
(’ J.K.R., affirmed. Huhinaon v. Mrtiillivray, 
12 O. !.. It. 01, 7 O. W. It. 438, 8 O. W. It.

Supreme Court of Canada held, that 
tlm transaction was a payment to a creditor 
within the meaning of It. 8. (J. 1807, c. 
147, s. 3, b.-b. 1. which was not, under the 
circumstances, void as against creditors. 
Itobinaon, Little, tf Co. V, Seott <4 Son, 30 S. 
(’. H 281; Ifobinaon v. McUillivray, 27 C. L. 
T. 663.

Transfer of goods by insolvent to 
creditor — Presumption — Rebuttal — 
Absence of fraudulent intent—Actual advance 
of money—Judgment—Defendant not appear
ing. Haldoei-hi v. Spada, 7 O. W. It. 32Ô, 8 
O. W. It. 706.

Transfer of goods — Hrraumption.] — 
The statutory presumption of the invalidity 
of a preferential transfer of goods is rebutted 
by slmwing that it was entered into by the 
transferee in good faith and without knowing, 
or having reason to believe, that the trans
feror was insolvent. Dana v. McLean, 21 
Occ. N. 56r). 2 O. L. It. 406.

Undue preference.]—The debtor who. 
within the five weeks previous to his assign
ment. effected a loan from one of his credi
tors, who was also his father in-law, in con
sideration of the transfer of certain immov
able property, is bound, to escape the presump
tion of secretion, to prove that the transac
tion was legal. It m not sufficient for him 
to establish that the money borrowed was 
paid to his creditors ; he must- also prove 
that the transfer does not cover nil undue 
preference in favour of the lender and causes 
no prejudice to his other creditors. Deamar- 
teau v. (ruimont, 10 Que. K. B. 25.

9. MtSCKLIANEOlTB CASES.

Accord nnd satisfaction.] — Defend
ants. being insolvent, made an arrangement 
witli their creditors for sale of their assets 
and distribution of the proceeds among their 
creditors ratably. The trustee appointed by 
the creditors wrote the plaintiffs asking them 
to send in their claim, which was done, and 
in due course the trustee sent tlm plaintiffs 
a cheque for .their share of the amount avail
able. and asked an acknowledgment of the 
receipt of the same “ in full of account,” the 
cheque also being marked "in full claim 
It. A. Copeland & C<*.” The plaintiffs struck 
out the words on the cheque, nnd notified 
the trust, that they would not accept the 
amount in full, but retained the cheque. In 
an action for the balance of the claim, the 
defendants pleaded acceptance of the amount 
paid In full :—Held, that, in order to estab
lish accord and satisfaction of a debt by a 
paymeni of less than the amount due, ii 
must be sh»wn that such payment was made
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in pun«ii*nee of *n agreement fur that pur- 
pone, -if wan ho accepted by I he creditor, 
and that there w*» no evidence that the pay
ment in question was SO made or accepted.

f>«W i Ife/vee, 72 «.» R !• 
6V». that the keeping of a cheque marked 
"in full " is not conclusive evidence of 
accord and satisfaction, but It may be shewn 
that, ns a matter of fact, the creditor did 
not accept the cheque in full. .1 fcPherson v. 
Copeland (ISM*»». 1 Sank. L. It Mil. !» W. 
L H. 623

Action by assignee for return of 
goods transferred by Insolvent before
assignment I'itlc of transferee—Conspir
acy to d< fraud creditor#.]—Action by as
signe.1 for benefit of creditors for recovery 
of furs :—Held, that on the evidence defend
ant's story is a pure fabrication and a 
scheme. Judgment for plaintiff. Nacton 
?. Hein. 11 W. L. R. 308.

Action for debt -fit/nice Discharge in 
bankruptcy m I Ingland.]—A plea that the 
defendants were adjudged bankrupt, and a 
certificate of discharge granted, in England, 
under the Bankruptcy Act, 1883. is a good 
answer to an action for a debt provable 
against the defendants in bankruptcy, brought 
in New Brunswick by the subject of a foreign 
state who bad never resided or been domiciled 
within British Ikuninlon*. Nicholson v. 
Jtaird. N. B. Eq. Cas. 193, considered. Ford 
▼. Stewart, 38 N. B. Reps. 868.

Agreement In fraud of creditors -
Judgment declaring void — Aition by one 
creditor — Hcnefit of all — Distribution of 
assets— Collocation of creditors' claims—('on- 
testation—Status of contestant.] Judgment 
declaring void an agreement (in this case n 
stipulation for dower and other property in 
favour of wife in a contract of marriage) 
made in fraud of his creditors by an in
solvent. to profit of a person having know
ledge of the insolvency, although rendered in 
a suit instituted by only one of his credi
tors, is for benefit of all others, who are re
garded as being represented by the creditor 
suing A creditor collocated for his pro rata 
share in a report on distribution hn« an in
terest in seeing that other creditors are 
collocated each for his share in moneys to 
be distributed, and has, therefore, a status
to contest the collocation of third person 
upon a claim not well founded in law. such 
collocation having the effect, by retarding 
payment of other creditors, of reducing the 
chances of the contestant to have his own 
claim paid out of the future-acquired pro
perty of the debtor. Chevalier v. Martel 
( 1008). Q. It. 27 8. C. 356.

Alberta Assignments Act — Retro
activity—Transactions completed before sta
tute tame into forte \ssignment for benefit 
of creditors Right of action of atsianec—- 
Fraud — Mortgage — hand Titles .4rt — 
Fiffect of non-registration — Preference — 
Knowledge of insolvency—Intent. ]—8o far 
as it affects transactions completed before 
its coming into force, the Assignments Act 
is not retrospective ; hut. semble, that s. 49, 
so far as it gives a right of action to the 
assignee, to the exclusion of creditors, is 
retrosjK'ctive. bnl this only applies to trans
actions "in fraud of creditors" or “in viola

tion of this Act." Hence, where an assign.. 
under the Act brought an action to set 
aside certain transactions between the is
signor and one --f fii< creditors, com pi 
prior to the Act coming into force, on sta
tutory grounds :—Held, that, fraud not hav
ing been shewn, the plaintiff's action must 
fail. A mortgage of land under the Land 
Titles Art, immediately upon its execution, 
constitutes an effective security as hind in: 
ns between the parties ns if registered. The 
success of a creditors' action, attacking i 
transaction as a preference, would depend 
on proof of knowledge of the debtor's in 
solvency on the part of both parties, and

• ■ ncurrenct ol Intention to cn
unlawful preference. Horne v. Halt, 1 Alta.
L. R. 302.

Alberta Assignments Act — Transfer 
of property by insolvent to creditor Sub
stance of transaction — Vendor's lien- /’»• 
sumption—Waiver.]—Where n transaction is 
attacked a* void under the Assignments A< t. 
1907. the subs-antial effect rnthT-r than thr 
mere form of the transaction should he con
sidered. This principle applied to the facts 
In thia cas.- A vendor’s lien comes into 
existence and continues, by operation of law, 
unless there is an intention on the part <>f 
the vendor to the contrary. The presumption 
is in favour of the lien— anil tin* fact 'hat 
part of the purchase money is secured by 
mortgage, and the balance covered by a prom
issory note, is not conclusive of intention ' • 
waive the lien. Rond v. Kent. 2 Vein. 2M. 
distinguished. High Rivet Rest Market i 
Routledge, 8 W L. It 289. 1 Alta. I,. It. 
468.

Assignment by Insolvent of all per
sonal property to secure fntnre main
tenance of wife. | Knowledge of trans
feree of Insolvency. Forbes v. Dingman, 1 F
!,. R. 438.

Assignment of Are insurance policy 
to creditor of Insolvent — Fraudulent 
preference — Trust Evidence. Desmar- 
teau v. Dingman, 11 O. W. R. 111.

Assignment of goods—Death of on- of
the assignees Motion by the sun'ivor tor a 
new appointment—C. /*. Ht]7. C. C. 1709. 
1712.]—When the assignees of an Insolvent 
have not acted conjointly, the decease of one 
of them does not authorise the survivor t<> 
present a petition to he appoint'd anew Rt 
Tongas and Turcotte (1909), 10 Que. 1\ R. 
317.

Assignment of shares - Assignments 
Act—Seizure under execution — Assignment 
void ns against execution creditors Inter
pleader issue. Potts v. Imperial Rank of 
Canada (Man.). 8 W. L. It. 583.

Assignments Act. Manitoba — Action 
by assignee—preference — Novation—Execu
ted contract — Non-rescission.] M. & Co. 
were indebted to the defendant (•.. amongst 
other creditors, and wore pressed by (!. for 
payment. The defendant L. offered to buy
M. & Co.’s stock, and nppronehed (1. to find 
out whether, if he did so buy, <5. would accept 
him as debtor in the place of M. & Co. Ci. 
agreed to do so. and L. bought the stock, 
and bound himself to M. & Co. to pay their
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debt t<> G., and to procure the latter to release 
them. M. & Co.. from that debt. He paid M. 
ft Co. in rath the difference between the pur- 
chase price of the stock (82'A cents on the 
dollar» and the amount of their debt to G. : 
he also hound himself to G. to pay M. & 

debt to them, and procured from G. and 
delivered to M. & Co. a release in full of their 
debt to (J. There was thus a complete nova
tion ns to the debt due to G. A few days 
later, and within 00 days after the novation. 
M ft Co. assigned under the provisions of the 
Assignments Act. for the benefit of their credi
tors, to the plaintiff. G. did not know M. ft 
Co. to be insolvent, and entered into the nr- 

■ ' with L. in food faith : II■ /-/. that
it wa« doubtful whether such a novation 
muld be attacked under the Assignments Act. 
The contract had been partly performed on 
L.'s part, and wholly on that of G. The 
latter had released M. ft C -. absolutely, and 
in so doing had also released one It. from his 
covenant which G. held, to pay the liability to 
<1. of a former firm, which M. ft Co. bad as
sumed. and $1,200 of which was still unpaid, 
at the time of the assumption of M. ft Co.’s 
debt by L., and was included in that debt. G. 
had lost recourse against M. A Co, and tie1
members of that firm. Even If the plaintiff 
could by this action consent that G.. if the 
novation were set aside, should be at liberty 
to rank on the estate and receive dividends, 
the Court could not restore to O. his rights 
as against the members of the firm of M. ft 
Co., ns those had been released in good faith, 
and it could not restore the claim against
B. Newton v. Lilly, 24 Oec. N. 250.

Assignments Act. Manitoba Action by 
Creditors—Time — Amendment — Statute of 
Limitations—Preference—Assignment of in
surance money*. 1—The plaintiffs brought ac
tion on the 2nd November. 1903. <>n “ behalf 
of themselves and all other creditors of C.
. . . who are willing to join in and con
tribute towards the payment of the expenses 
thereof.” to set aside, ns a fraudulent prefer
ence. an assignment by C. to the defendant, 
dated the 5th September. 1903. of certain 
moneys payable under fire insurance policies 
to secure defendant’s claim ngainst C.
C. had not assigned under the Assignments 
Act, R. 8. M. 1902, c. 8. On the 4th Decem
ber. tOO.’i, the plaintiffs amended by adding 
after the words quoted, ” and the same is 
brought for the benefit of the creditors gener
ally of the said debtor —Held, that there 
was no suit brought for the benefit of the 
creditors generally, or of such a< had been 
Injured, delayed, or prejudiced, to impeach the 
transaction in question, until the amendment 
of the 4th December was made, which was 
more than 00 days after the date of the im
peached transaction; and that this objection 
was fatal, notwithstanding the provision in s. 
48 (1) that “in ease any amendment of the 
statement of claim be made, the same shall 
relate hark to the commencement of the ac
tion for the purpose of the time limited by 
the 40th section hereof.” The right to sue 
and the relief to be given are created by the 
statute and must be construed strictly. The 
amendments referred to in that provision 
must, in strict construction, be confined to 
allegations of law or fact upon which the 
relief is to be founded, and that provision 
presupposes an action to have been com
menced in the form provided within (10 days.

On the merits, also, the findings of fact were 
that the impeached assignment was not a 
fraudulent preference within the meaning of 
the Art. ns if was only the last of n series 
of transactions all connected together which 
should be treated as a whole, and so treated, 
were not open to attack. Ferguson V. 
Ilryans, 24 Oec. N. 194. 15 Man. L. R. 170.

Assignments Act, Nova Scotia —
Necessity for pleading—Amendment—Credi
tors. McKenzie v. McLennan, 40 N. S. R. 
590.

I
Assignments Act, Ontario — .4ssignee 

for creditor*—Removal—Notice of motion— 
Grounds — Evidence— Proposed examination 
of a**iance — Judicature Act and Rule*.]— 
Where a summary motion is made under s. 
8 ( 11 of the Assignments and Preferences 
Act, R. 8. O. 1897. c. 147. to remove an as
signee for the benefit of creditors, the notice 
of motion should state the grounds, or they 
should at least appear in the material filed 
in support of the application. The ordinary 
procedure in an action is not applicable to 
such a motion : and where an appointment to 
examine the assignee in support "f the appli
cation under Con. Rule 491. was taken out 
nnd served, it was held that he was not 
obliged to attend Upon it, the officer having 
no authority to issue it. In re Wilson. 24 
Oc. N. 20. 6 O. L. R. 564, 2 O. W. R 10*13.

Assignments of moneys to bank —
Bonn tides—Security—Rank Act, s. 80— 
Belief of hank manager in solvency of custo
mer—Book debts — Moneys to arise from 
future contracts — Pledge — Consideration 
—Assignment for benefit of creditors—Trans
action within (10 days—Assignments Act, a. 
41—Costs. Norton v. Canadian Rank of 
Commerce (Sask.), 8 W. L. R. 910.

Clerical error in balance sheet —Cor
rection— Change of debtor’* name.]—The 
curator to the estate of an insolvent trader 
has no right or status to ask that a clerical 
error in the balance sheet be corrected : such 
error may be Corrected at the reqursf of the 
insolvent, but not of the curator. 2. A peti
tion to he allowed to change the name of a 
debtor of *he insolvent in the bilan is use
less, the hooks and deeds shewing clearly the 
name of the debtor whom the curator may 
sue. Cleary v. tS'ftwneon, 10 (}ue. P. R. 17(4.

Composition deed—Sureties — Variation 
of contract—Finding of fact—Appeal. 1—The 
plaintiffs’ creditors, under a composition 
deed, sought to recover from the sureties of 
the compounding debtor an instalment based 
on the debt Signed for. which was greater 
than the debt they were entitled to rank for. 
according to the schedule of creditors at
tached to the composition deed :—Held, that 
the plaintiffs were not precluded from re
covering on the ground that there had been 
a variation of the contract. On appeal of a 
ease tried without a jury, I he Court will not 
disturb the decision of the Judge below on 
the facts unless there has been manifest 
error. Silliek v. Grosweiner. 2 E. L. R. 493 ; 
Selliek v. Grosireiner, 38 N. R. R. 73.

Conveyance of land by insolvent to 
creditor — Preference — Statutory pre
sumption—Circumstances rebutting—Absence



407 BANKRUPTCY AND INSOLVENCY. 408

of knnwleii,..' of insolvency end of fraudu
lent intern Effect of transaction on claims 
of other < i1 I : • 'iK. Thompson v. Jforri>on,
V O. W K 17»

Costs of proving: claim Assignee a t 
ing unreasonably.I Where proving u credi
tor's claim required the presence of n wit
ness fr-m abroad, and much time wan occu
pied in proving it before n Judge, still a« 
the assignee has not acted unreasonably and 
put the creditor to any unnecessary expense, 
no cost* allowed for proving claim. He 
Archibald, Woodbury Claimant. 6 E L. It.
436.

Creditors of partnership ranking on 
estate of individual partner, | Where 
- ricin of debt for which plaintiff claimed to 

1
ner is on a contract entered iuto with the 
firm, which also failed and has existing 
assets, the plaintiffs as such firm creditors 
cann't rank against separate estate of part
ner. Frost v. stoddart, 12 O. W. It. 1133.

Creditor — Inspector—Promissory note» 
—Fraud. |— A creditor of an insolvent estate 

■ a ip inti d one of fhe Inspectors thereof. 
A compromise was proposed, but this inspec
tor would only agree to the same upon the 
insolvent giving him promissory notes in 
return for his assent to the arrangement. 
An action was subsequently brought on these 
notes: Held, that the notes were null and 
\old, both i"cause thiy taen nade
of the utii. r creditor.», and also as being 
against public order; and that, therefore, no 
action could he maintained <>u them, either 
by the cr-ditor himself or by a prête nom. 
Cartier v. Ganter, 22 Ooo. N. 410.

Debtor of insolvent — Aa/uisition of 
claim -Set off.]—A debtor of an insolvent 
(not in bankruptcy) may acquire the claim 
of a third person against such insolvent, and, 
after notice of the assignment of the claim, 
there may be a set-off between the two claims. 
Villeneuve v. Matte, Q. It. 11 K. B. 1V2.

Deficiency of assets 1‘resumption of
withdrawal Fxplunation — Absence of 
fraudulent intent—lt> versai of order fur com
mittal of insolvent. |- A slate of insolvency 
occurring In the year which precedes the fii 
ing of his schedule by the insolvent, and 
for which he does n-»t suffit iently account, 
do»-* not give ri<<* to a presumption of con
cealment or withdrawal uf assets, when the 
deficit is explained by the insolvent's ignor
ance of business, by his want of care, or 
even by his fault. When the element of 
fraudulent intention to divert his property 
is eliminated, there is no ground for apply
ing the provisions of Arts. 885 <3i and 888, 
C. P .' ent in Q. H 83 8 I 
versed. Ouimont \. Dcsmartcau, Q. It. 340 
S. c. 508.

Demand for assignment — Particulars
of creditor*§ x debtor upon whom a
demand iiaa been made for an assignment of 
property has no right to particulars of the 
claim of the demanding creditor. Eveleigh 
V. lioschen, 0 Que. P. It. 325.

Distribution of assets of tnsolvent-
—Proa dure — Allegations — proof —Oppo

sition—Acknowledgment -F.rror of I,au . ] — 
It is not necessnrv that the allegation of the 
insolvent should be supported by a deposi 
tion under conserver, or in an opposition m 
distribution, should he sup|Mirted by a d.-p.. 
sition under oath, in order to authorize ,u 
appeal by creditors; such deposition is re
quired only for the purpose of proving that 
the sum claimed by the opposant is justly 
due. 2. An acknowledgment based upon m 
error of law may not he Invoked against thi 
party who made it. Dreary v. Ilrodit Pomiu 
till'. Q It 1» 8. (’. 563. 4 Que. P. R 202

Distribution of Insolvent’s estate
Contestation of claims -Interest of unpai.l 
creditor. 1—-An unpaid creditor has an in
terest in preventing his debtor's assets fn. 
being diverted to pay illegitimate ..r unlit • 
fui (daims. When therefore In distributer 
of moneys of a debtor by the prothonotary 
u party making unlawful claim is collocated 
h creditor to whom an amount is allotted . 
the same report as if such claim had not been 
made, lias nevertheless the right to root* -• 
the latter, inasmuch as a reduction in the 
dividend allotted to other creditors must haw 
effect of impairing contestant’s chance* 
payment out of other or future assets 
debtor. Judgment in Q. R. 27 S. 
affirmed, chevalier v. Bessette (lOOtii. u 
It. 15 K. B. 200.

English Statute—.7 and G Viet. c. Ht. 
s. 23, granting freedom from arrest until /i rii 
examination does not extend to colonies < ■ ■ 
tificate of bankruptrii would extend— .1 ffidant 
made in England must be authenticated hm

-The defendant was arrested here for a d ■ 
contracted on 1*. E. Island, lie applied to 
discharged under the 23til section of the 
English Statute 5 and 0 Viet. c. 122. on 
the ground that he had been duly declared 
a bankrupt in England, and had been 
granted to 20th August next, to finish his 
examination, and therefore was not liable 
to arrest until that lime had expired. The 
plaintiff opimsed his application on the 
grounds:—That the summons in bankruptcy 
and endorsement thereon are not properly 
authenticated so as to prove them to he r- illy 
documents under the hand of an English Com
missioner of bankruptcy. — That admitting 
the summons and endorsement to he properly 
authenticated, the 23rd section of the English 
Statute does not apply to the colonics.—Even 
if it does, the privilege from arrest is ex
cluded by the Small Debt Act of this Island 
—Held (Peters, J.), that the summons and 
endorsement were not properly authenticated, 
not being verified by an affidavit made before 
an officer of this Court. That though an 
English “certificate" of bankruptcy would 
Is* a bar to an action in this Court, yet the 
interim protection afforded by the 23rd sec
tion of the English Act does not extend to the 
colonies. The Small Debt Act does not
apply to this case. ---------v. Irving (1851),
1 P. E. I. R. 88.

Extension agreement — Secret advan
tage—Voluntary /laymcnts.] -- The defend
ants, while ostensibly entering into an exten
sion agreement, took secretly from the debtor 
notes at short dates for a large portion of 
their claim in favour of their nominee. These 
notes the debtor paid, and shortly afterwards 
made an aaeignment for lb# benefit of w
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creditors. the general extension payments not 
having been met : III Id, that the other par
ties to the extension agreement, suing in their 
o»n names, and in the name of the assignee, 
under an order, could not recover hack the 
amount paid. Judgment of ltoyd, 82 O. 
R 216, 2»» Oce. N. 437, atiirmed; Armour, 
C.J.O., dissenting. Langley v. Van Allen, 21 
Occ. N. 531.

Failure to account for aaacts. | When 
an insolvent trader files n statement of his 
affair^ and is contested, the insolvent is 
bound to account for assets which were in his 
possession during the year preceding his in
solvency. (Clement V. /.« Banque Sationale, 
11 Que. K. It. 4113). It follows that his fail
ure to explain the disappearance of #0,000 
from moneys received, over and above his 
payments, creates n s'rung presumption, 
equivalent to the proof of it, of the fraudu
lent omission mentioned in art. HSR, para
graph 1 <’. I*. Üesmartcau v. (luimont, 11) 
Que. K. R 28.

Foreign bankruptcy :i bar to action on 
délit contracted abroad. Proof of foreign law 
by oral evidence of professional men. 
Wcatherbic v. (Jrcen (180,3), t I*. E. I. It. 
97.

Fraudulent conveyance. | In an action 
by an execution creditor to have two mort
gages set aside as fraudulent and void:—- 
Held, that although the debtor was Insol
vent yet no fraudulent arrangements were 
established; that the mortgage; were given 
for valuable consideration, and there was no 
fraudulent scheme. Action dismissed. Ill- 
mil v. Crate, 15 O. W. It. 2t$l.

Fraudulent mortgage — Intent — Pre
existing agreement Consideration — In
solvency of grantor—Knowledge of grantee 
—Preference—Action begun within tin days 
— F resumption—Posts - Summary remedy. 
Broun v. Beamith, 5 O. W It. 722.

Fraudulent preference B*Ut of ante— 
Assignment fur benefit of creditors—Belay— 
Suit by creditora—Adding assignee aw plain
tiff. |—A trader, when In insolvent, circum 
stances, to the knowledge of himself and the 
defendants, executed to them a bill of sale 
of his stock in trade, pursuapt to an agree
ment made with them nearly 4 years pre
viously. to give it whenever required, they 
advancing to him upon the faith "f the agree
ment a sum of money for use in his business 
and giving him a line of credit. Shortly 
after executing the hill of sale, he made an 
assignment for the benefit of his creditors 
under c. 141, (’. S. N. 1$. 11)03:—Ihld. in 
n suit by the assignee, that the giving and 
tiling of the hill of sale having been post
poned until the debtor's Insolvency in order 
to prevent the destruction of his credit, the 
agreement was a fraud upon the other credi
tors, ami that the bill of sale should be set 
aside:—Held, also, that the delivery of the 
stock in trade- by the trader to the defend
ants, subsequently to tin- execution of the 
bill of sale, did not assist their tille; s. 2 
of e. HI. 8. X. IV 1003, applying. A 
preferential transaction falling within tin- 
provisions of <-. 141. may be impeached at 
the instance of creditors, where the debtor 
has not made an assignment. Where, after

the commencement of a suit by creditors, to 
set aside a bill of sale, as constituting a 
fraudulent preference under c. 111. the 
grantor made an assignment for the benefit 
of his creditors, the assignee wi.s added as 
a plaintiff, looke Brothers Limited v. Brock 
<1 Patterson I,unit'd, 3 E. L. It. 270, 3 X. It. 
Eq. 490.

Fraudulent transfer — Proof of insol
vency statutory pet sumption Rebuttal 

-Application to adduce fresh evidence after 
close of trial — Powers of trial -fudge.] — 
Where ii is alleged that a transaction offends 
against the Assignment Act. R. S. X. S. v. 
145. the fact of insolvency must in all cases 
lie proved by the attacking party, hut what 
has to be shewn is not a stale of Insolvency, 
in the strict legal or commercial acceptation 
of the term, hut the debtor's inability to pay 
hi< way, and meet his creditors. Evidence 
which rebuts th<- presumption referred to in 
s. 1. '.-s. 2. of the 'Assignments Act. After 
ili<- trial and argument of n question of this 
kind, an application was made to introduce 
evidence of insolvency:—Held, that t" -rant 
such an application would b«- most objection
able. and, therefore, the application was rc- 
fused (,taure, whether it is competent for 
tin- trial Judge to grant such mi application. 
Fawcett \. Faulkner, I" N. S. R.

Fraudulent transfer Proof of insol
vency—Valuation of assets — Knowledge of 
transfère — Statutory presumption - Re
buttal.] -The expressions “insolvent circum
stances** and “unable to pay his debts in 
full," are coextensive terms, and in order 
to come within their meaning it is not neces
sary to shew a state <»f insolvency, in the 
strict legal and commercial acceptation of the 
term, hut merely to prove the debtor's in
ability to pay his way. and meet the demands 
of his creditors, and his want of means to 
pay them in full out of his existing assets. 
As to a valuation of the assets of an alleged 
insolvent, the inquiry should be whether a 
man of business capacity would value the 
assets ns being sufficient to pay the creditors 
in full. X transferee's knowledge of the in
solvent condition may be Implied, if know
ledge is shewn of circumstances from which 
ordinary men of business would determine 
that the debtor was unable to meet his li
abilities. An assignment of a judgment of a 
person in Insolvent circumstances was set 
aside under It. S. X. S. c. 145. s. 4, as an 
unjust preference, the presumption provided 
for by the statute not having been rebutted. 
Ifart v. Allen, 40 X. 8. R. 352.

Goods In possession of Insolvent —
Agrément betireen insolvent and vendor— 
Construction Sale or agency for sale—Bills 
of Sale lit.| Certain goods were supplied 
by the defendant to a trailing company, and 
it was arranged between the company and the 
defendant that the company might sell the 
whole <ir any part of the goods to whomso
ever they chose, and for such price and on 
such terms as they might see fit ; but they 
were, whenever a sale was made, to pay in 
cash to tin- defendant the price of the article 
sold, according to a price list which was fur
nished to them by the defendant when the 
goods were from time to time delivered to 
the company. The company had also the 
riglTt. whether they hail made a sale or not.
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to become the owners of the whole or any 
part '-f the | di at the prices named In 
the lint, and they had also the right at any 
time to return the whole or any of the goods* 
which remained unsold. The «-ompan.v made 
a statutory assignment to the plaintiff for the 
benefit of creditors, and the defendant took 
hack the good»:—Held. in an action for re
turn of the goods or damages for their con
version, that the goods were not at the time 
of the assignment the property of the com
pany. but were in their possession either as 
bailees or agents of the defendant, with the 
right, of and when 'they elected to buy. to 
become the purchasers of the whole or any 
part of them at the prices mentioned in the 
price list, b'.r p. White, L. H. (I (’h. 397. 
and 8. C. in appeal sub-nom.. Fotrle v. If kite, 
21 W It. 4«a. 2» L. T N. 8 78. explained 
and distinguished:—llrfd, also, that * 41 of 
• he Bills of Sale and Chattel Mortgage Act. 
It. S. O. 1897. c. 148. did not apply to this 
!... It r. fen t" aale« or transfers in the 
nature of sab1*, by which the possession is 
to pass presently, but not the property in 
the merchandise until the agreed price or 
consideration is paid. Maton v. Lindsay, 4 
O. !.. R 265, applied. Langley v. Kahnert. 
24 Ike. N. 22.1. 3 O. W. It. 9, 7 O. L. It. 
■VsI Affirmed. 25 Occ. N. tilt. 4 O. W. it 
396. 9 O. L. It 169, 36 S. <\ R. 111.

Insolvent — Imprisonment for fraud — 
Ifi'iht to support in /irieon.l—Person Im
prisoned by virtue of Arts. 833 nnd 834, C. 
I*., has right to maintenance and support 
during imprisonment; an insolvent (in this 
cnsei Imprisoned for fraud has no such right, 
his Imprisonment heim: a penalty, not n 
means of execution. Drsbicns v. Dcsmarteau
tmom. s q p. it. in.

Insolvent Act, 1878—Fraud—Judgment 
by d> fault.]—R brought this action to re
cover a debt from the defendants and al
leged fraud. Defendants ap|>cnred but al
lowed judgment by default for want of a 
plea to he entered against them. Their 
counsel then moved to strike the cause off 
the docket on the ground that as no trial of 
the suit for the debt could now take place, 
the criminal charge could not be proweded 
with ll< Id. Peter*. .1.. that in face of s. 
137 of the Insolvent Act. 1875. the cause 
could not he struck off. Rourkc \. Robertson
(1879), 2 P E. CK. 285.

Insolvent Debtors Acts. 1851 and 
1876 -B. V. .1 I ft titra rires.]—Under 
14 V. (1851», r. 2. of P. E. I. Statutes, a 
debtor confined In jail and unablt 
port himielf there, could apply for relief 
and get an order that the detaining creditor 
should pay him a weekly allowance, and 
when that had been paid for three months 
he became entitled to his discharge. By 39 
V. ( 1876'. c. 9. it was enacted that if on 
examination an insolvent applicant should 
In- found « ntitled to weekly allowance, the 
Judge should make an order for his imme
diate discharge. Between the dates of «he 
two Acts ( in 18731. P. E. I. became a pro
vince of the Dominion of Canada, nnd by 
the B. N. A. Act, bankruptcy^and insolvency 
arc assigned to the Dominion Parliament 
alone, and by the same Act it is enacted that 
nil laws in the several provinces shoulfi con
tinue in force until altered or repealed by

the Parliament of Canada. McOannell, a 
Inlxiurer, applied for relief under both Lira! 
Acts. It was contended on argument that 
the Ixx-al Act of 1851 wan impliedly r 
pealed by the Dominion Insolvent Act .,f 
187.1: — Held, (Peters and Hensley. JJ 
Palmer. O.J.. concurring) that the Local A 
of 1876 so far ns it gave an applicant an 
immediate discharge was ultra vires. Tin- 
the Act of 1851 remained In force for f ht 
relief of insolvent labourers. Munn v. M 
Connell (1877). 2 P. E. I. R 148.

Insolvent estnte—Claim of inspector— 
Meeting of credit ora. | — If the Inspectors of 
an insolvent estate arc equally divided as n 
the advisability of contesting a claim of their 
«•o-inspeetor against the estate, the Judge will 
order the curator to cull a meeting of tin 
creditors to decide upon the advisability of 
contesting the claim at the expense of tie 
estate in re Jlaicca and Walsh, 6 Que. p
R. 85

Insolvent estate — Contestation by 
•reditors Illegal collocation.]—Any creditor 
has a sufficient interest to contest illegal 
collocations, although it does not at the tin., 
appear whether he himself would be collo
cated in case those claiming to be creditors 
should be ruled out. By such n contestation 
the creditor may allege a series of fraudulent 
acts calculated to defeat the just claims of 
the contestant, nnd. in particular, the non 
existence of certain claims appearing as dis 
charged by the trustee in the interest of the 
insolvent, in order to pay him back the 
amount. In re Malouf and llcuulieu, 7 U
P. U. 152.

Insolvent estate — Creditor's claim 
('ontestation—Costa—Fund for payment. |
A creditor whose claim is contested is not 
entitled to an order providing that no part 
of the moneys which will come to him out 
of th- insolvent estate shall be made to con 
tribute to the costs of the contestation. In 
re May and Fisk, 0 Que. P. R. 230.

Insolvent estate- Hoods taken posses
sion of by guar a tan —Claim by stranger 
Replevin action — Summary remedy.]-— Tin- 
owner of articles of which the provisional 
guardian ol an Ineolvt nl tab ha 
possession, as being the property of the in 
solvent, may replevy them by an action, and 
is not obliged to claim them by a summary 
petition to a Judge. Rcrgerou v. Campeau.
Q. R 25 8. C. 26.

Insolvent estate—Liquidation—Mandate
Assignment—Fraud on creditors.] An in 

solvent debtor may employ some one to liquid 
ate his property for the benefit of his credi
tors. That is u mandate and not an assign
ment. 2. Even if he makes n voluntary as
signment of all his property, it will be de
clared void only if made in fraud of creditors. 
Chouinard V. Caron, Q. R. 25 8. (\ 254.

Insolvent estate—Sole of timber by in 
solvent — Rights of workmen — Woodmen's 
liens — Rights of claimants — Dufy of ns 
signer.] — The privilege conferred by An 
1994c. of the Civil Code, on woodchoppers, for 
securing the payment of their wages, ceases 
when the timber tinsses Into the hands of a 
third person, who has purchased it, obtained
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delivery of It. and paid for it. I$ut thin 
privilege is not lost by a mile of the timber 
eut. if. in fart, there has not been delivery, 
and the wood remain* in the possession of 
the vendor, and the same is the case when 
the purchaser has made advances to the ven
dor, exceeding the amount realized by the 
subsequent sale of this timber by the assignees 
in insolvency of the vendor. A contract of 
sale of such timber entered into before and 
during tlie time it is being cut, for which 
the consideration is advances and past due 
debts, is not in fraud of the rights of unpaid 
workmen, for their right in respect of the 
timber i* preserved notwithstanding such sale. 
In this case, the timber in question had 
been sold by direction of the Court, by the 
assignees in insolvency of the lumberman, 
ami the proceeds of the sale paid Into Court 
until the final disposition of ihe matter. By 
the judgment of the Superior Court, part of 
this timber had been declared the exclusive 
property of the claimants, and part to he sub
ject to the workmen's rights :—Held, that the 
assignees were not bound to pay over directly 
to the claimants the proceeds of the sale of 
that part of the timber belonging to them ; 
but they ought to make a regular distribution 
"f it by way of an ordinary dividend. In re 
llurtubise and Hiris, Q. It. 20 S. C. 127.

Insolvent relief. | An assignment to a 
creditor by an insolvent person after service 
of process under pressure does not deprive 
n prisoner of right to weekly allowance un
der Insolvent Act. Re Mahay (1808), 1 P. 
K I. It. 278.

Judgment of distribution. | An oppo
sition afin dr conserver made to the payment 
of monies in an action between lessor and 
lessee can he decided by the Court during 
tht long vacation When Insolvency of de 
fendaht is alleged in an opposition ofI di 
conserver, this opposition cannot summarily 
lie dismissed on a motion to that effect, be
fore the creditors at large are called and a 
judgment of distribution made, even if the 
action is between lessor and lessee and the 
moneys raised are less than the amount of 
the judgment. Hull v. McFadden, 11 Que.
P. IT. 117.

Opposition for payment. I The Court 
has no power to summarily dismiss an oppo
sition for payment in which the insolvency 
of the debtor is alleged and an order is 
prayed for to call in the creditors, on the 
ground that tin- monies levied arc insufficient 
to cover the plaintiff's privileged claims for 
rent and costs of suit. McFadden v. Hody- 
«os (1910), 37 Que. 8. C* 430.

Purchase of estate by wife of insol
vent [yrccnmit with creditor. |—An agree
ment by the wife, separated as to property, 
of an insolvent trader, to pay one of his 
creditors $100, and also to compensate any 
loss lie might sustain by the insolvency, in 
consideration of Ills assistance in financing 
the purchase by her of her husband’s bank
rupt estate, does not come within the pro
hibition contained in Art, 1301, C. C„ where 
such purchase was carried out, and the wife 
continued thv business in her own name. 
Carter v. H alier, Q. R. 23 8. C. 123.

Refusal to disclose property- F.ram- 
ination Committal.] Insolvent debtor re
fusing to answer questions on ids examina
tion under the Assignments Act was com
mitted to gaol for nine months. He Me-
I ertg, 12 « » w. B 1171.

Sale of book debts by curator —
Delivery of proofs of d< bis — Default — 
Remedy- Costs.]—Sale of debts imports ob
ligation of delivering to purchaser evidences 
upon which they rest. Consequently, curator 
of an assignaient of property, who sells debts 
without guaranty, and at risk of purchaser, 
is bound to hand over to latter notes of 
debtors, if there are any, and accounts in 
detail in case of sales of goods. In default 
of lii- doing purchaser will have remedy 
of an action for recovery back or reduction 
in price paid, as case may Ih\ and curator 
will be ordered to pay costs incurred up to 
time uf production of these evidences. 
Thibaudeau v. Farudis (190(1), Q. It. 28 
8. C. 475.

Sale of estate by assignee for credi
tors Covenant of purchaser to pay creditors

Dnfon ement Privity — Trust. Dominion 
Radiator Co. v. Hull, i O. W. H. (572.

Sale of land by sheriff -Rights of pur-
chasir Action ayuinst. by insolvent—Costs 
—Claim nyainst insolvent estate — Prefer- 
c»ier. | —If the purchaser at auction of land 
sold by the sheriff under insolvency proceed
ings lias been made defendant wilh the cura
tor to the insolvent estate in an action to set 
aside the sale, brought by the insolvent, 
which has been dismissed, he has no right to 
maintain an opposition afin de conserver to 
obtain preferential payment out of the pro
ceeds of the sale of the laud of the costs and 
fees of lii< solicitors in the action u> set 
aside the sale. I he purchaser at the - tie 
in the above circumstances has no recourse 
against the saisi for the costs due to his 
advocates in respect of the action to set 
aside the sale. Heaudry v. Henderson. U Q.
I*. R. 101.

Secretion.|—The intention to appropriate 
for oneself the property secreted is not an 
essential element uf the offence of secretion. 
Desmurtcuu v. (Juimont, 10 Que. K. It. 25.

Separate liability of partner -Right 
of creditor ol partnership to rani on estate 
of partner with individual creditors—R. 8. 
O. 1197, c. i Î7, ». 7 Urdu,n. | A member 
of a partnership joined with the partnership 
in making a promissory note for the price of 
goods supplied to th» firm by the plaintiff: 
— Held, that the plaintiff was entitled to 
rank upon the insolvent estate of the partner 
for the amount of the unpaid note, ratably 
with the individual creditors of the partner. 
Construction of s. 7 of the Assignments Act, 
K. S. (). 1897, c. 147. 1 lecision of Mac
Mahon. J., in Frost and Wood Co. V. Stod- 
dart, 12 <>. W. It. 1133, observed upon. The 
plaintiff having elected, before accepting a 
dividend from the insolvent estate of the 
partnership, to pursue his remedy against 
the estate of the partner, the question 
whether, under the statute, it was necessary 
to elect, did not arise. Judgment of Mulock, 
C.J.Kx.1)., 12 O. W. K. 1274, reversed.
(Jordon v. Matthews, IS O. L. It. 340, 13 
O. W. It. Ü49.
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Court of ApimmiI affirmed the Divisional 
Court. i,onion v. Mattheu# (1909), 14 O. 
W. R. 873. 1 O. W. N. 108.

Transfer of land and assignment of 
personal property.! //« id, flint debtor 
company was In Insolvent circumstance* at 
the time the transfer* at inched and that such 
transfer* were intended to defeat, hinder and 
prejudice their creditors, and were void un
der the Saskatchewan Assignments Act 
( V.SSU. c. 28, s. 38. Transfers set aside. 
Itch hi r v. Hudson* ! Ami ted, 12 W. L. R. 28.

Transfer of property by insolvent to 
creditor Withdrawal of assets—Art. 88.7, 

/*. — l in prison on nt — Defeasance — 
Rights - ■ linni mmrties.] A transfer of 
property by an insolvent debtor to one of 
his creditors to the prejudice of the others, 
even if he derives no profit or advantage 
from It. made in the year Immediately pre
ceding the deposit of his schedule, constitutes 
a withdrawn! of asset* according to Art. 885, 
C. P.. for which imprisonment may be 
ordered. 2. A defeasance has no effect or 
value except between the parties, and is non
existent a* to third person*. It cannot, there
fore. be set up a* an excuse or justification 
for acts which affect the rights of third per
sons. (iuimnnt v. Drsmartmu. Q. R. s. 
r 78.

Transfer of goods by insolvent to
creditor f
to creditor—Knowledge of insolvency—It. S. 
O. 1H97 r. t\7. >, see. *. ,f.l—G had
assisted 8. with loan* and also guaranteed 
his credit at a batik to the extent of $3.000. 
His own cheque at the bank was refused 
payment until the indebtedness of 8. was 
settled, and the latter promised to arrange 
it within a month, which lie did by transfer
ring to (i. a quantity of goods pledged to 
another bank. <3. paying the amount due 
thereon. Shortly after. S. sold out his stock 
in trade and absconded, owing large amounts 
to foreign creditors and being Insolvent. In 
an action to set aside the transfer of goods 
to G. as a fraudulent preference under R. 8.
< ». 1897 1 ! 17. the tninifi r of the bank
which refused G.’s cheque testified at the 
trial that it was not because the solvency of 
8. was doubted, luit only that he had heard 
that 8. wa> dealing with another bank, and 
he wanted the account closed: Held, Iding- 
ton and Duff, JJ., dissenting, that under the 
evidence produced <1. had no reason to sup
pose that S. was insolvent, and lie had satis
fied tiie onus placet! on him by the statute of 
shewing that be had not intended to hinder, 
delay, or defeat creditors.—Judgment of 
Court of Appeal. 8 <) W. It. 705, affirmed. 
Hald'ii i hi v. Spada, 27 C. L. T. 485, 38 8. 
C. It. 577.

Unfortunate Debtors Act (P.E.I.), |
The I*. E. I. I'nfortimate Debtors Act, 14 
V. c. 2. was not impliedly repealed by "The 
Insolvent Act, 1875.” In re Hlackburn 
(1K7!»I. 2 V E. I. It. 281.

registered) on G.’s sawmill, with the machin 
ery and liimlx-r therein, and all lumlier which 
thereafter might be brought upon the pi 
mises. G., having an order for a large quim 
tit y of lumls-r from a contractor, applied 
to the hank for an advance. By agreement 
with the hank. (3. assigned the contractor's 
order to his bookkeeper, and agreed to cut 
logs at a price fixi-d and deliver them to the 
bookkeeper at the millside. The latter as 
signed to the hank nil moneys to accrue in i
spec! of i he .....trad. w bien assi nm nt
agreed to by the eon tractor, and also assign. I 
to the hank four I moms of logs, by numb, r 
purporting to act under s. 74 of the Bank A 
Two or three days inter G. made an ass. 
meat for the benefit of creditors, previous to 
which the logs bail arrived at the mill and 
were mixed with other logs of <3. Tin 
greater part had been converted into lumler 
when II. seized them under his chattel mort 
gage: lh hi. affirming the judgment in 7 
B. C. It. 405, that no property in the logs 
assigned to the bank had passed to G., and II 
could n<>t claim them, shortly befon < 
assignment, his bookkeeper transferred to tin 
bank a chattel mortgage from G. to seeun 
$800:—Held, that the assignee had been 
guilty of no acts of conversion, and was not 
liable to pay the hank the balance due on 
this mortgage. The mortgage was not given 
to secure advances, ami did not give the bank 
n first lieu. The bank were in the satm 
position as if they had received the mortgage 
directly from (3. when lie was notoriously in
solvent. Merchant« Itank of Halifax v. 
Houston, 21 Oc. X. 401, 31 8. C. It. 301.

Advances — Security—Invalidity—Hank 
Ait. s. 76.|—A bank made advances to a 
lumber operator ujmn the security of an 
agreement between him and a trustee thut 
he should sell and deliver a specified quantity 
of logs to be cut by him, t«* the trustee, who 
should have the property therein ns from tIn- 
stump, and who should upon delivery pay for 
the same by, inter alia, paying the bank tin- 
amount of its loans:—Held, that the security 
was void under s. 70 of the Bank Act. v. 25». 
R 8. (’. It a ndol,i h v. Randolph, 4 E. L. it 
17. 3 X. B Bq. 570.

Advance on securities on call " .1
call" not a precedent to payment I’lcaihui 
—Election.| —Plaintiff brought action to r- 
cover moneys advanced defendant on certain 
securities. Defendant was not a British sub
ject and was served out of jurisdiction with 
notice of writ and statement of claim. I» 
fendant did not enter an appearance, and 
plaintiff moved for judgment : //< Id, that if
" a call ” by plaintiffs were u condition prece
dent to their right to payment, plaintiffs 
would not tic entitled to judgment, but Ile- 
Court found that “a call” was n<>t a 
condition and gave plaintiffs judgment, the 
form of which to Ik- adopted to meet the 
alternative case, made by the pleadings. I > 
fendant given one month in which t<> e|.. 
Imperial Hank V. Holman (1910), 15 ( l. W 
K «81.

BANKS AND BANKING.
Advances Security—Hank Act—Chattel 

mortgage - Insolvency — Assignment—Con
version.]—II. held n chattel mortgage (uu-

Advanre to purchase cattle Hill of 
lading.] A bank in Ontario, under an agree
ment with a customer, domiciled in Ontario, 
advanced money to him to enable him to buy 
cattle in the province which, under the agree
ment. when purchased, were to be forwarded 
by rail by him to Montreal, ami to is- shipped
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by steamship thence to Liverpool. the bank 
having no control over the cattle until they 
reached the vessel, when they were to he re
ceived by the steamship for the hank, and the 
customer’s jmssession and control over them 
was to end ; hills of lading therefor in favour 
of the hank being then signed. The cattle 
were purchased and sent to Montreal as 
agreed on. On arriving at the steamship, 
and before the hills of lading were made out. 
a creditor of the customer attached the cat th
under a writ of aaisic-arret, but the steamship 
owners, disregarding the writ, signed the hills 
of lading and conveyed the cattle to their 
destination. The creditor subsequently re
covered a judgment for the value of the 
cattle, in the province of Quebec, against the 
steamship owners, which the latter having 
paid sought to prove on the estate of the hank 
in winding-up proceedings, but the claim was 
disallowed hy the Master. < in appeal from him 
it was held, that, apart from the 1 tanking 
Act, R. S. ('. e. 12D. by virtue of the agree
ment between the hank and ils customer the 
possession and a special property in the goods 
passed to the bank, of which the steamship 
owners were aware, and having assented 
thereto upon receipt of the cattle, before any 
process was served, must be taken to have 
held the cattle for the bank. The agreement 
having been made, and the parties to it Ic
ing domiciled in Ontario, the rights of the 
parties to it must be determined by the laws 
of Ontario and not those of Quebec, which, 
however, were not shewn to be different :— 
Held, also, that the rights "f the parties wen 
entirely governed hy the provisions of the 
Hanking Act and following, though not alto
gether approving, Mt reliant* Hank v. Suite.

I Qr 856, that under 58, s i. I of the 
Act, the hank had, under the agreement and 
tli.' fatts proved, an equitable lien upon the 
cattle from the time of the making of the 
agreement, which prevailed over the attach
ment : Held, lastly, that the bank " ac
quired " tin- hills of lading within the mean
ing of the Banking Act as soon as the cattle 
were received by the steamship, although it 
did not at that time actually “ hold " tie- hills. 
The appeal was therefore dismissed. Hr I'en
tail Hank—Can. Shipping Case ( 1801), 80 
C. L. T. 281. a tli runs I 21 O. II. 515.

Agency Disenunting the note» of a man
datary—Abate of con fide net Circumstances 
chick i "listiiut> notice to til< bank Obliga
tion» of the latter—Mandator'» remedy. | A 
hank which does business with an agent or 
mandatary and discounts notes signed by him 
as such, cannot Is- held to inquire into or 
trouble itself respecting the use made by such 
agent of the moneys so advanced to him. 
Hut n bank discounting the personal notes of 
a customer, which are endorsed by him ns 
agent for a third party, who is also a cus
tomer of tlie hank, and has n current account 
therein, and who sees hy its hooks that the 
principal's money, his account being closed, 
passes by such operation to the credit of the 
agent, whose account increases proportion
ately. is sufficiently advised to make further 
inquiry. If, without receiving satisfactory 
explanations, such hank continues to dis
count the notes, it becomes the accomplice of 
• he agent, iu his abuse of confidence, and re
sponsible towards the principal, iu favour of 
whom there lies a recourse against the bank

to recover the amounts fraudulently con
verted. Such recourse is. however, subject to 
the condition contained in the second para
graph of Art. 1048 ('. C., and, consequently, 
ii no longer exists when the notes which were 
negotiated have been cancelled, fIratton v. 
Iloehrlaga Hank, 37 Que. 8. C. 324.

Amendment of verdict.| II. had been 
manager <>f the hank, and cert, n losses were 
made which the hank claimed lie was liable 
to make good. On reference to arbitration an 
award for $ 1.71s- was found against him. He 
then brought this action for three quarters 
salary, and defendants pleaded the award as 

• set-off. A verdict for #1.703 was found in 
plaintiff's favour. The hank moved to amend 
the verdict hy entering it for the hank for 
$13. and in support of the motion produced 
affidavits from all the jurors, stating that 
what they intended was to find the amount 
plaintiff was entitled to for three quarters 
salary, leaving him liable for the amount of 
the award : Held. (Peters, J.), that the ver
dict must he amended ns moved, without send
ing the case to another jttrv. Heard v. Union 
Hunk <1S7« i. 2 1\ E. I. it. 237.

Assignments and preferences - \asigti
nt eut» by insolvent to bank—Ad ranee» on 
aecurity thereof — Hank Aet—liona fide»— 
Knowledge of insolvency—Assignments Act.]

-One Bmley made a general assignment of 
all moneys due him to the defendant as 
security for an advance, and subsequently 
made a specific assignment of all moneys due 
to him by a school district. I.ater, being still 
indebted to the hank in largo sums, he con
veyed to the hank a house and lot. A fur
ther specific assignment of a debt clue by the 
town of North Brantford to firoley was given 
at a later date, and within «50 days of this 
last assignment Broley made an assignment 
for tlie benefit of his creditors. Advances wen- 
made on the security of all assignments to
the bank except that last ....ntioned. In an
action by the assignee to set aside the various 
assignments and conveyances as being in 
fraud of creditor»: //-/-/. that the various
assignments were valid under the Bank Act, 
and. even if the advances upon such security 
were not authorized. Broley could not, having 
received good consideration, assail the pledge; 
and his creditors occupied no better posi
tion.—2. That, as to nil the assignments save 
the last, the bank acted in perfect good faith 
and belief in Broley's solvency, and without 
any intent to defeat, delay, or prejudice any 
creditor or prefer the bank's claim ; and the 
assignments were, therefore, valid.—-3. Thar, 
as no advance had been made on the security 
of the last assignment, which was made 
within 60 days before the assignment for the 
benefit of creditors, the assignment was void 
under the provisions of the Assignments Act. 
Hlakrlry v. Oould, 24 A. R. 153, distin
guished. Norton v. Canadian Hank of Com-
a,. -1 i Bask L B 148, 8 v L R. '.'h'. 9
XV. L. R. 331.

Assignment of book debts by trader
to ba»k—Collection of bonk di btx by whole
sale ereditor of trader—Higlit of bank to re
cover—S otiee — Representations—Authority 
—-Promissory note»—Hguitable assignment- 
Reduetiun into possession.] — T., a trader, be
ing indebted to the plaintiffs, a chartered
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bank, in August. 1!M>7. executed to them as 
security an assignment of his oiIIm receivable■
plaintiff* an<l T. ttint hr should continue to 
carry "ti business and collect all moneys and 
deposit them with the plaintiffs in n current 
account, against which hr was permitted to 
draw cheques and make payments to his 
various creditors as he saw fit ; the plaintiffs, 
however, to he furnished with a monthly 
statement shewing the details of his accounts 
receivable : and these were furnished by T. 
from time to time. The plaintiffs «lid not 
notify any of T.'s «lebtore, neither di«l they do 
anything towards in-rfecting the assignment 
other than to nveive the monthly atateim-nts. 
At the time of this assignment T. owed the 
defendants, wholesale dealers, a large sum for 
goods bought, and. continuing to do business 
after the assignment, he increased his credit 
account with the defendants, who were not 
nwnr«- of the assignment. T.'s business «lid 
not improve-, nod in November. 19ÛK, the 
plaintiff- took a further assignment from T.. 
identical in terms with the tirst. About that 
lime the di'femlants pressisl T. for payment, 
ami T. agreed to pay them, as they were his 
largest «Teditora. all the moneys collecte<l by 
him from his customers. 1‘ursuant to this 
arrangement, certain moneys and promissory 
null's wen* received by the defenilants. which 
the plaintiffs clairac«! under their assignment. 
The ib'fendanis saiil that T. told them, after 
the existence of the nssignmi'nt had been made 
known to the defendants, that the plaintiffs 
knew that lie was making payments to them, 
ami that they were receiving payment* out of 
ih«- accounts. The plaintiffs said that they 
«iid not hear about the defendants getting the 
moneys collect.•«! until January, 1900. In 
February. T. made a general assign
ment for the Ik nefit of his creditors. The de- 
fendants contended that the plaintiffs, in the 
circumstances, after allowing T. to continue 
to trade and purchase additional «juautities of 
goods, nnd to make the representations usually 
made by a trader to tin- wholesaler, ami espe- 
cially the reprirent at ion that the plaintiffs 
were permitting him to dispose of Ids moneys 
as he saw tit. ami knew «>f the arrangement 
with ti.-' defendants nnd 'li-l not object, ought 
not to Is- heard to say that T. hail not author
ity to mak- the payment* or the representa
tions :—//#/</, a* to the moneys collected, that 
the plaintiff* were not estopi>ed ; they had the 
right to take the assignment : nnd tin duty 
was thrown upon them to notify the general 
creditors of the fact, so ns to create an estop
pel.—The defendants also received, before no
tice, certain promissory notes from T . and. 
after notice of the plaintiffs' assignment, they 
collected upon these notes certain sums 
Held. that the defi-mlunts must be considered 
as equitable assignees of these sums, and the 
notes and moneys having been reduced into 
possession lief ore notice of the plaintiffs' 
claim, the plaintiffs could not recover as to 
these items. Itank of It. .V. A. V. Wood 
(1910). 14 W. L. it. :h

Assignment* to bank by customer- -
Securities — Choses in action —Hook debts, 
accounts, and moneys to become due under 
contracts—Transfer of land—Bcnn tides— 
Advances by bank—Hank Act—Insolvency of 
customer--Intent to defeat nnd delay credi
tors—Assignments Act. \orton v. Canadian 
Hank of Commerce, 9 W. L. It. 3111.

Bank Act, a. 46 - Inspection of custom 
er's account Evidence in action Company 
— Manager—Private liability i Winding 
—Liquidator—Promissory notes—Considéra 
tion.I—Section 4ff of the Bank Act. 1 Mh*. 
Ist V. e. 31 (!>.), does not enable a bank 
refuse to disclose its transaction* with "i 
of its customers, when the propriety of tie 
transactions is in question in a court of law 
between the bank and another custom-r vie. 
attacks them, and shews good cause for r 
quiring the information lie seeks. The com 
pany had an account with the bank (elm . 
ant), ami the manager of the company (wl, 
had power to sign notes for the company i 
bail also an account at the same office of |j|n 
bank. The claim of the bank against tli 
company in winding-up proceedings included , 
number of promissory notes made by the mali
nger and indorsed by the company. The liqui
dator shewed thaï notes so made and indor 1 
bail been charged at maturity to the com
pany's account by the direction of the mam: 
ger, and that renewals of these notes form, t 
i n i of the bank’s claim : //- id. that ti
liquidator, in examining the agent of the batik 
for the purpose of shewing that the original 
consideration for several of the notes included 
in the hank's claim was an advance to the 
manager for his own private purposes, and 
that the agent, knowing these notes to 
the private debt of the manager, had, at his 
request, charged them to the company's m 
count, was entitled lo refer to the manager's 
own account with the bank, though the man
ager was not a party:— lldd, also, that th-r- 
was nothing to prevent the liquidator, who 
stood in the place of ihe company, from im
peaching the consideration for the note* 
offered in proof by the batik, just ns the com
pany itself might have done, but no further 
—Held, also, that periodical acknowledg
ments given by the manager to the hank • f 
the correctness of the company's account 
could not be set up ns a bar to an inquiry 
into the account, where specific errors in n 
were charged, to the knowledge of the bank. 
In " Chatham Banner Go.. Bank of Mot 
real's Claim, 22 Occ. N. 22. 2 O. L. It. 672

Bank Act, a. 74 —Advances mad- un i • 
—Restrictive clause in trust deed- Xotic- 
Effect of—Evidence—Weight o/.J—The trust 
deed to the plaintiff company, to secure 
bentures of the A. 1*. Co., contained a clause 
charging in favour of the trustees “its oth-r 
•wets whatsoever and wheresoever with th« 
payment " of all moneys for the time being 
owing on the security of these presents, and 
providing flint “such charge shall rank n- i 
il-«atiiig charge, and shall in no way hind.r 
the company from selling or otherwise din-
posing of such aaeets In the ordinary com
of its business, and for the purpose of carry 
lug out the same." The dei-d contained : 
following restriction : " But the company sh : 
not be entitled to mortgage or charge the 
some in priority to or pari psssu with ill" 
security hereby constituted." it becoming 
necessary for the company to obtain an ad
vance to pay for pulp wood and to carry on 
their business, the defendant bank were ap
plied to for a loan, and granted the same upon
security being tlvi n, under the terms of 
Bank Act, s. 71, upon the company’s wood 
at different places: lldd, per Towuslivi i.
(and Longley, J., Meagher. .......... -
ring in the conclusion, that in determining 
the question whether or uof the restrictive
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clause in the trust deni was brought to the 
attention of the hank More the money was 
advanced, the positive evidence of an officer 
of the company giving details of what oc
curred must he preferred to the evidence of 
the hank manager, who testified that he had 
no recollection on the subject -Held, also, 
that, so long as the money remained under the 
control of the hank, it was open to the bank 
to cancel the loan and retain the money, upon 
discovering that the credit was given under a 
misapprehension as to the nature of the 
security: Held. also, that the fact that the 
bank, in making the loan, relied upon the 
assignment under the Hank Act, s. 74. could 
not prejudicially affect the plaintiffs, when it 
was shewn that the advance was made after 
notice of the restriction contained in the trust 
deed. Indian and Ornerai Investment Trust 
l.td. V. Union Hank. 42 N. 8. R. 353.

Bank Act. s. 76 —Mortgage of land made 
to bank.]—Held, that as the land mortgaged 
herein was taken to secure a present advance 
it is illegal and void under s. ill of the Hank 
Act. 1890, 53 V. c. 31. Canadian Hank of 
Com merer v. WUton ( 100s i. <1 W. L. R. 300, 
affirmed (1000), 11 W. L. It. 539.

Bank Act Security in form C— Rancher 
—“ Wholesale dealer in lire ttocle "—Descrip
tion of property. 1—A rancher whose business 
is raising cattle is not. no matter how large 
his transactions may !m\ “a wholesale pur
chaser or shipper of or dealer iu live stock.'* 
within the meaning of s. SK of the Hank Act. 
R. S. 1900 c. 29.—The description in a 
security in the form in schedule (’ of that Act, 
must be sufficient to identify the property. 
Hatfield v. Imperial Hank, 6 Terr. L. It. 296.

Bank Act—Securities under s. 76—Mort
gage of land made to bank Security for 
present advance— Invalidity- F.vidence. Can
adian Hank of Commerce V. Wilton, 9 W. L.
R 359.

Bank Act—Security under ». SS \.ssign- 
men t of Hayment of principal debt by guar
antor—Subrogation. | A security acquired

the Rank Act, l! 8. C 1906 
c. 29. whereby a liank may lend money to 
manufacturers upon the security of goods 
manufactured by them, is not legally assign
able by the bank so as to transfer the specinl 
lien or security—conferred by that Act to a 
third party. The purpose of the security is 
■•defied when the debt which it la given to 
secure, is paid to the bank.- -A guarantor to 
a bank, which also holds such a security for 
the debt guaranteed, is not subrogated to the 
rights of the bunk in the security, on pay
ment of the debt by him. Judgment of the 
Master in Ordinary reversed. He Victor Var
nish Co., Clare's Claim. 16 O. L. R. 338, 
11 O. W. R. 717.

Bank Ac* Security under ». SS Substi
tution of good»— Agent for sale.] — It is only 
the owner of the goods who can give security 
under s. XS of the Hank Act. R. S. (*. 1906 
r. 99; end • bunk which has taken such 
security on goods from the owner, cannot, 
under that section, substitute other goods 
afterwards coming into the possession of the 
giver of the security as agent for sale.—Sec
tion 87 extends the class of persons who may 
give or indorse a warehouse receipt or bill of 
lading under s. 86, but is not incorporated in

s. 88. by s.-s. (6) of that section. Harry v. 
Hank of Ottawa, 11 O. W. It. 1166, 12 O. W. 
R. 515, 17 O. L. R. 83.

Banker's lien — Overdrawn account»— 
Partner’» separate ae-eount — Cost»—"flood 
cause" Scale of coats.]—Decision of Mnr- 

l
favour of the plaintiff in an action for dam
ages against a bank for refusing to pay a 
cheque, affirmed by the full court :—Held, that 
there was no good cause for depriving the 
plaintiff of costs, but his costs should be on 
the scale of the County Courts, the recovery 
being for $199.97. and interest. Richards v. 
Hum of British Sorth 1»erica, 21 Occ. N. 
567. S R. C. It. 143. 200.

Bank purchased its own shares in 
violation of Bunk Act. s. 76 Shares 
transferred and promissory notes take n there
for Action on notes He fence illegality— 
\ctie>n dismissed.] -The Sovereign Hank used 

about $400,000 of its funds in purchasing its 
own shares and divided them into seven equal 
blocks, which were held by directors, relatives 
and friends. Promissory notes were taken 
for the shares, the liank agreeing to indemnify 
the makers of the notes against any loss 
arising from the sale of the stock. Plaintiff. 
tli«i curator of the hank, brought action 
against a director fur $33.110 on some of 
these notes: Held, that the Hank Act, R. S. 
C. e. 29. s. 76. prevented the hank from ac
quiring any title to the shares so purchased ; 
that the hank in transferring said shares to 
defendant and taking lii< notes therefor rave 
no legal considéra I ion for the notes ami the 
action should hi* dismissed without costs, see
ing the defence was illegality. Stavcrt v. Mc
Millan (1910), 16 O. W. It. 125. 21 O. !.. R. 
245.

Bill of lading;—Draft attached—Exam- 
ination of goods — Surrender of bill — Con
version— Pleading — Amendment — Costs— 
Measure of damage».]—The judgment in 4 
Terr. L. It. 498 affirmed on the merits with a 
variation in form and as to costs:—Held, 
by the majority of the Court, that had the 
consignees, as iu Shephenl \. Ilarrison, l. R. 
5 11. !.. 116, sent the bill of exchange, with 
the hill of lading attached, directly to the de
fendant. they might have sued for the price on 
tlie basis of the defendant's acceptance of 
the goods, or for damages on the basis of a 
conversion, in the former case the defendant 
could have set up the defective quality of 
the goods in diminution of the price. In tin- 
latter case, the measure of damages would 
have been the value of the goods to the con
signors, which would probably In* the same 
ns in the former case. The hank, as the hold
ers of the bill of lading, were in no better 
position than tin* consignors. Imperial Hank 
v. Hull, 1 Terr. L. R. 498, 5 Terr. !.. It. 313.

Cheque - Acceptance Suspension of 
bank lie fore' payme nt Prote st. ]—On the 11th
.1 uly. I895, i ’i■ lefendan - I 
payment of an account, a cheque drawn upon 
the Quebec branch of the Hunque du Peuple. 
The next day !.. & Co. deposited the cheque 
to the credit of their account in the plaintiffs' 
bank at Montreal, and the plaintiffs on the 
13th July sent it by mail to their branch at 
Quebec. The cheque was received at Quebec 
on the 14lh July, a Sunday, and the next day. 
instead of having it paid by the branch of the
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Rnnquv «lu I'euple. which had sufficient funds 
■ ■•I hand, the manager of the plaintiffs at 

contented himself with having it ««■- 
cepted, intending tin- next «lay to have a gen
eral settlement with the llamiue du Peuple 
of the cheques of which the two hanks were 
res|M*ctively the holders. But the same even
ing the Banque du Peuple clos***! its floors, 
and the ch<*que was never paid.—field. that 
untier these eircumstauces. the plaintiffs could 
not recover from the defenilants the amount 
of the « hf-que. The acceptance of a cheque 
by the draw«*e, who has on hand funds lie- 
hinging to the drawer sufficient to pay the 
cheque, has the effect of discharging the 
drawer. It is not necessary to pmtest a 
cheque in order to hold the drawer liable for 
non-payment. Hangui Jacques-Cartier v. 
Corporation de Limoilu, Q. R. 17 8. C. 211.

Cheque—Bmlorsement to order of plaintiff 
—Forgery of plaintiff’s name — Payment by 
bonk on forged endorsement — Possession of 
cheque- -Action to recover cheque or amount 
—Failure because of non-presentation and 
non-endorsement by plaintiff. Smith v. 
Trinh r* Hank of t'anada (lDOtl), 7 t ». W. 
It. Tltl.

Cheque Forgery Endorsement — Lia
bility as be tun n banks for loss of money 
paid on forged cheque — Hills of Exchange 
Ad. H. S. C. I90C, c. lift, ts, M, 71. ISS 
(«;),]—-J.. having stolen a genuine cheque on 
the plaintiff hank for ftt, erased the name of 
the payee and the amount, substituted the 
fictitious name of William Johnson.an«l raised 
the amount to $1,000. lie then endorsed 
the name uf William Johnson and deiMwlted 
the cheque to his credit in the «lefendant 
bank. The defendants refused to advance 
more than $20 on the cheque until they 
should learn that the plaintiffs would pay it.- 
Tiny tin'll Ht h in |mm| the name of their bank 
on the hack «»f tin- cheque and put it through 
the clearing house in the usual way, after 
which it was paid by the plaintiffs. The 
defendants then honoured the cheques of the 
forger for $*<*» more, shortly after which 
the forgery was «Uncovered : — Held, that,
under the rules of ........ tearing house and the
iractice among Winnipeg bankers, the stainp- 
ng of the name of the defendant bank on the 

back of the cheque had the legal effect of an 
endorsement in blank by the defendant bank, 
and that the defendants were liable to repay 
the amount of the cheque to the plaintiffs, 
either by the direct effect of the statute, Bills 
of Fx.hange Act. 1*1*1. s. 24, as amended, 
ss. ::s. r,ô m (now R. s. t\ n**» c. no. 
ss. fill. 74. 138 (»•>. ««r because of the war
ranty to be implied from their endorsement 
that the cheque was wlmt it purported t«i be 
and that they wi re the lawful holders. Hank 
of Uttaira V. IIarty. 12 O. L. It. 218, fol- 
lowed. Leather v. Simpson, L. It. 11 Kq. 
308, and .S'mifA \. Mercer. <i Taunt. 7tl, «lis- 
tlngulshed. London and Hirer Elate Hank 
v. Hank of Lier,mol. 1180111 1 Q. B 7. dis- 
sent «-«I from. Held, also, that the defeml- 
ants' refusal to pay out more than $25 until 
after they knew that the plaintiffs had hon
oured the Cheque made no «lifferenee. Union 
Hank v. Dominion Hank, tl W. L. K. 217, 17 
Man L. K. «8.

Cheque countersigned by represen
tative of bank —Authority of representa
tive—Promise not made in writing—Statute

of frauds — Original liability Hank Art.] — 
A firm of dealers in fruit, whose account was 
overdrawn at their hank, applied for further 
advances, which the bank refused to make 
unless one I>. was employed to look after the 
busln«'ss. act ns hooklmeper, receive all pro- 
dime, and countersign eh«*ques given for the 
same. I». was so employed, and represented 
to producers of fruit that it was safe for 
them to bring their produce to the factory, 
and that chiques given therefor counter 
signed by him would la> paid by the bank. 
The plaintiff, relying on these representa
tions, «lelivered peaches, for which he r 
ceived the firm's cheque, countersigned by 1» 
The hank, which nt the time ha«l liens <>u tie 
plant and property «if the firm, through I» 
disposivl of the whole output of the factory, 
including the plaintiff's goods, and r«*c«'i\.d 
the entire profit. On the cheque being pn 
sen ted. the hank refused payment, upon 
which this action was brought : Held < M r 
«lith. C.J., dissenting), that the hank had 
Hindi an interest in the goods delivered by the 
plaintiff i- previnted the application of th 
4th section of the Statute of Frauds, and 
were i hi refore bound by I > ’» promis* « 1 i 
presentation that they would pay the che«ju«‘. 
though not made in writing. The principle 
of Sutton V. Ore,,. |1*!»4| 1 Q B. 285, dis 
cussed and applie<l. (2) That there was 
eviden«'e to supimrt the finding of the Court 
below, that there was an original liability on 
the part of the hank, on which the plaintiff 
was «'iititled to recover, on tin* authority of 
Lakcman v. Mountstephen, L. It. 7 II !.. 17 
Simpson v. Itolan, 10 O. L. It. 451», 11 (». W. 
It. 51*».

Cheque Initialed by local manager
Cashed liy a not hi r bank i'irsi bank refused 
payment HighI to recover on cheque from 
first bank Custom of bankers.]- Une llu 
ther. a customer of two hanks, presente«l two 
«•he<|u«'s, drawn by himself, for $7,1*50 and 
$2.050, and askisl for the cash from the I »• >- 
minion Bank, promising to «leposit a mark"! 
«•Iieque for $10.1* *» on Mendiants Batik. 
l.atiT in the day II net her pn-sentisl his «'ho , 
for $1 (»,(**) on Merchants Bank, with letter 
“ I» ” pin ml upon it by manager of .Merchant- 
Bank I lominion Bank i«ai«l the two «•h«‘«pn - 
hut the Merchants Bank refused to pax the 
$lo,o<*» cbi'que when present«hI. Both banks 
suspended their managers, plniutitl being 
«•ailed upon to pay the $lo,l**l to Dominion 
Bank, which lie did, taking an assignment of 
the Dominion Bank's rights against M- r 
«•liants Bank and brought action to recover 
— Held, that the action slmuld be dismis • 
Oil llie ground tlint the plaeilig of the bur

D ” on the cheque was only authority of 
the manager to th«- ledger keeiier to certify 
the «'he«|ue, ami this not having been done, the 
Merchants Bank was not liable. Scott \. 
Merchants Han,' ( 1!»10), 16 O. W. It. 773,
i h w N in*

Cheque of customer — Presentment to 
clerk — Direction to present to nnothir 
Hefusal to pay Action for damages T'< 
den ce. | A clerk from one bank presented 
at another bank a cheque of the plaintiff, a 
customer of such last mentioned bank, but 
at tin- wrong ledgerki-eper's wicket, ami was 
direct***! to present it nt another wicket. 
There wa* no evidence tlint this was done, 
and a telegram was sent out by the first 
mentioned bank that the drawer of the
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cheque Imd no account. — In nn action for 
damages for refusal to cash tin* cheque :— 

it (Irving, J., dissenting), 
that the trial Judge was right in taking the 
rase from the jury, and dismissing the action 
for wr.nl of sufficient evidence. R< ar v. /m- 
pirii.l Hank of Cunada, 7 W. L. It. 4118. 18 
R. C. II. 345.

amounts. (Jovcrnor and Company of Hank 
of F.nyland v. Va alia no, [ 1891 ] A. 107, 
followed. Judgment of Meredith. C.J.. ."» O. 
L. It. 407. 23 Occ. X. 155, 1 O. W. It. 437, 

‘J (). W. It. 34. affirmed on different grounds. 
London Lift' l nun runic Co. V. Molsons Hank, 
24 Or. . X. 330. 8 O. L. It. 238. 3 O. W. 
It. 838.

Cheques—Authority of station master to 
endorse fur railway company Freight 
moneys—Misappropriation hy station master 

Embezzlement. Canadian Pacific Rir, Co. 
v. llochclaya Hank, 5 E. L. It. 569.

Cheques Authority of Italian matter to 
endorse for railiray company. | Plaintiffs’ 
inst met ions to one of their agents was to 
receive cheques for freight, and forward same 
to Rank of Montreal, plaintiffs’ agent for 
collection. A son of tie- station agent hav
ing embezzled moneys belonging to plaintiffs 
and collected for freight, tlu* agent in order 
to make no these losses endorsed cheques 
made payable to the comnany. and received 
for freight, signing the company’s name, per 
himself as agent, and received proceeds from 
the defendant®. This he employed to make 
tpi his son's defalcations: ffcld, 'hat defend
ant should have obtained an authority from 
the plaintiffs before accepting the agent’s en- 
dorsations. and therefore was liable pay 
plaintiffs the amount of these cheques, which 
were still plaintiff’s property. Canadian 
Pacific v. Ifochrlaya, 5 E. I. It. 5117.

Cheques—Forced endors< mrnts Fraud of 
ayant Payment Hills of /•><■/<nnac I t— 
“ Fictitious person." 1--N. was the assistant- 
superintendent of a life insurance company, 
as well as its local agent at one of its 
branches, having sole control of the business 
there. A number of applications were sent 
in by him to the head office, which, with the 
exception of five, were fictitious. As to these 
five the insurances subsequently lapsed, of 
which the company were kept in ignorance. 
Afterwards X* . representing that the Insured 
w« n d< ad. and tbi • ! • i ■ a p lyal
policies, - ent in to the head office claim
papers, filling i-i the names of the claimants
ami forging their signatures thereto, where
upon cheques for the respective amounts made 
hy the company in favour of the alleged 
claimants, and payable at a branch of the de
fendants’ hunk, were sent to N'.. whose duty 
it was. on the receipt, to see the payees anil 
procure discharges from thorn. The indorse
ments of the payees’ names were forged by 
N.. the genuineness of the signatures on most 
of the cheques being certified to hy his attes
tation. The cheques were presented to and 
paid hy the hank in good faith, to whom or 
how did not appear, the amounts thereof 
being charged to the company : f/c/d, Mac- 
laren. .T A., dissenting, that there was no 
evldei Sn tBe hank "ere aware that V 
had any connection with the transactions 
out of which the cheques arose, and that they 
were not entitled to rely on his identifica
tion of the payees or attestation of their sig
natures : -Held, however, that, under the 
circumstances, the cheques must he regarded 
as payable to fictitious or non-existent per
sons. and therefore, under s.-s. 3 of s. 7 of 
tlie Rills of Exchange Act. 1800. payable to
bearer, and that they had the right
to pay and charge the company with the

Cheques countersigned by agent of
bank. I A entitling company was extended 
credit by defendant bank on condition that 
one Dolan should be employed by said com
pany as bookkeeper, etc. The company’s 
cheques were paid by the hank when coun
tersigned hy Dolan. Plaintiffs sold the can
ning company a quantity of fruit and were 
given a cheque countersigned by Dolan. Rank 
refused to pay the cheque : Held, that the 
bank was not liable under Statute of Frauds, 
s. I Simpson v. Itolan (UNIS), 10 O. L. It. 
4.7.». 11 o. W. It. .7.10. distinguished. Me- 
William «( Hveriat v. Sovereign Hank (1900), 
14 O. W. It. 5411.

Cheques —Endorsement.]—Action to com
pel Imperial Rank to pay into Court the 
proceeds of n cheque in favour of Ross, Mc
Rae chandler, which had been placed to 
the credit nf a new firm. McRae. Chandler 
& McNeill. i'f which plaintiff was not a mem
ber. Chandler endorsed the cheque in the 
name <.f both the old and new firm, adding 
his signature each time, and gave hank in
structions to place the proceeds to the credit 
ol the new firm. Plaintiff did not question 
Chandler’s right to endorse the cheque, hut 
urged that he was entitled to succeed on the 
ground that the hank was not a holder in 
due course: Held, that all the requirements 
„f s r.ti of the Rills of Exchange Act had 
been complied with, that the bank received 
tie- cheque in good faith and for value, and 
that, when it was negotiated, the bank had 
no notice of any defect in the title of the 
person negotiating it Judgment of Divi
sional Court ( 1909), 13 O. W. R. 247. affirm
ing Riddell. .T. H94>8». 12 O XV R 341. 
affirmed. Rosa v. Chandler ( 1909). 14 O. 
W. R. 898. 1 O. W. N. 104.

Collateral secnrttlos \ c ount of-—Pay
ments on- Frith nee Reversal of fin din ft of 
fait.]—A creditor who has received collat
erals ns security for a debt is bound, after 
payment of the debt, to return them or ac
count to the debtor for their face value. In 
tli,. absence of evidence to shew that the re
spective amounts of them could not be col
lected. nrifiil v Mr Fall. 41 V. C. R 313. 
followed. The County Court Judge disal
lowed certain sums of money which the 
defendants swore the plaintiff bank had re
ceived on certain collateral securities held 
for them, because their evidence shewed that 
those sums had first been received by defend
ants. and they were unable to give dates and 
particulars or the payments to the hank, and 
had no books or memoranda to support their 
statements, and he was of opinion that they 
should have vixen undoubted evidence of the 
times of receipt and payment to the bank, 
or in some other way brought home to the 
bank conclusively the receipt and non-credit 
of the money, hut his verdict was not based 
on any finding that the defendants were un
worthy of belief ns witnesses :—Held, that, 
under the circumstances, it was proper for
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the Court above to review the finding of the 
County Court Judge upon the evidence, and 
that, taking into consideration the hank's 
duty to iimduee or account for the colla
terals. which It lisd fulled to do. and the 
presumption to be drawn from such failure, 
the defendants had sufficiently proved the 
receipt of un id moneys by the bunk, and were 
entitled to judgment. Eniftn Hank v. Elliott, 
22 < tec. X 331. 14 Man. I* R. 187

Collateral security 1 'nditino proceed» 
—Suspense account. |- A bank gave a cus
tomer “ a line of credit to #150.0**1*. to be 
secured by collections deposited lit Id, that 
the bank was Ismnd to credit the customer 
with the payments made from time to time 
to the bank on collateral notes deposited 
with the bank by the customer in accord
ance with tin terms of the memorandum, 
and could not hold the payments in a sus
pense account until the maturitj of the cua- 
tiuner's own paper given to the bank to cover 
the line of credit. and take judgment against 
the customer for the full amount of that 
paper -Judgment of the Supreme Court of 
■
S C„ 23 A It 14*;. 2*5 O. R. 575- Molnonn 
Hank \. tooper, 20 Occ. N. 1. 2ft A. It. 
Appx.

Collateral security deposited with 
bank to more payment of promissory 
notes and advances Memorandum of 
hypothecation Judgment — Settlement—Ac- 
count—Fiduciary relationship — Trustees— 
Tireach of trust -Failure to exercise due 
diligence In realising securities- /foua fiden 
— Tender of reconveyance— Laches—Interest 
—Raie of—Overpayment—Illegal rate — 
Contract Passbook — Estonpel — Par
ties- (’outs. Itam tit \. Canadian Hank of 
Commerce and Syndicat l.yonnain du Klon
dike. 7 W. I* R. «150. S W. I» R. 027.

Contractor S ab-contraetor - ■ Vou er of 
attorney to hank to rx-tiee money under con- 
traet—Privity. ] —Plaintiffs had a power of 
attorney to receive from the government, 
moneys for contractors It. & M. Defend
ants. sub-contractors, wanted some security 
am.1 plaintiffs wrote R. & M. that as they 
received money from the government, with 
their consent they would forward moneys to 
defendants : H>ld. no privity between plain
tiffs and defendants. Appeal to Supreme 
Court allowed Hank of Ottnira v. Hood,
fl F L. R. 122. 42 8. C R. 231

Curator of an absentee brought action 
to recover amount of a de|»osit standing in 
name of latter • Held, that defendants could 
plead that plaintiff’s appointment was tainted 
with serious irregularities and asked for its 
annulment. Plourdc v Itank of Montreal 
(1810), 11 Que. P. R. 42!*.

Deposit—Decease of diponitor—Promin- 
*ory note—Night to deduct. ] —A testator, 
having a deposit to his eredif In n hank at 
the time of his death, was a debtor to the 
bank on a note under discount, which had 
not then matured. After its maturity the 
hank brought this action on the note against 
his executors. The assets of the testator were 
insuffieient to pay his debts in full. The 
defsisit not having been withdrawn or de
manded before the maturity of the note:— 
Held, that the hank was entitled to deduct

from the amount of the promissory note the 
amount at the credit of the deceased, and 
to rank on tin- i«state for and receive a divi
dend on the lialnnee Ontario Hank v. Ron- 
thier, 20 Occ. X. 404. 82 O. R. *57.

Deposit - -Overdue note — Set-off. ]— The 
defendant was a depositor in n hank, the gar 
nishc-. and had there discountisi a note which 
was not paid when due. The hank rimnred 
the note to the defendant’s account, and lIn- 
latter drew out tin- exact amount of the 
balance remaining to his credit :—Held, that 
a set-off had been thereby effected. Thomn* 
V. Smith. R. 10 S. C. 354.

Deposit receipts arc not negotiable sera 
rities only assignable choses in action. R, 
rentrai Hank Ex p. Morton (1880), 30 C I 
T. 424.

Directors l'aine report«—Right of action 
—Statutory nunpt union — prenrription 
li> mumr. ! The recourse --f endi r 
against the president or directors of the 
Banque du Peuple, for false reports, etc. 
was suspended by 00 A «Il V. c. 75 anil 02 
& 03 V. c. 123. 2. The right of action 
against the directors of the Banque du 
Peuple, personally, was not taken awn y by
82 a 68 v 128. 8. A director - u 
invoke such Act by way of demurrer, but 
only by a plea to tin* merits. 4. Quart 
<’an short prescriptions be pleaded by way 
of demurrer, when the time required for tie 
acquisition thereof appears to have elapsed’.' 
Préfontaine v. Grenier, 4 Q. P. R. 21.

Discount —Annignment of trarrhoui« n 
ceiptn un tt < urity —Prenent advance -Rank 
Ici, m M, 90 l 'it "i su I,-, queni ■■ 

at ion of company and annignment of huninenn 
to Evidence of oirnernhip Liquidation 
partien- Entoppel.]—Before the 28th Noven 
lier, 1004, a cream and butter business was 
being carried on by a married woman umb-r 
tin- trailing name of the Toronto Cream and 
Butter Company, lier husband being the man 
ager. On that date, with the view of open- 
in an at count v\ Ith th< dt ft ndant 
a letter was written in the trading name 
stating lliât a line of credit would he re
quired from #10.000 to !t12.<Nin. secured ' v 
warehouse receipts on butter, and from 
to #2.0*10 on tin- firings note, to be otherwise
secured. In November, 1004, the account 
was opened and advances made by the bank, 
and on the 23rd October, 1005. the account 
was overdrawn to the amount of #10.158 M 
and then- was an outstanding note of $1.7**** 
due in November. On the 23rd Octots 
manager discounted a promissory note made 
under the trading name for #*5.000 at three 
months and by the same name assigned 
the hank as security therefor warehouse n- 
eeipts of 4«I1 cases of butter, promising n 
other warehouse receipts to cover til- in 
délitedness. After placing the gtl.lHMt to 
firm's cmlit. there remained a debt balance 
of #4.258.01. which was gradually reduced, 
and, on tlie BOth December. 10**5, when liqni 
dation proceedings were taken, there wm 
outstanding the $ii.o**0 note, a #2.000 not*- 
discounted on the 27th October. 1005. ami 
an open debit luilam e of #2****. No attempt 
was ever made to draw out the #15.*•***». hut 
the manager of the hank stated that there 
was no restriction preventing it. The 4M 
cases had been warehousi-d on tin- 21st ami
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2<itli Rcptepilier. nml the 4lh. 10th. nnd 20th 
Oetol r. wlii!< !KI i|«h« tin<1 been ware
housed on the 20th nml 21"t October. al
though no warehouse receipt* hml lieen ob
tained ihen-fur. and then- win nothing to 
shew they had eu r lw*en assigned to the 
bank. Tlh iimi hud been incorporated as n 
company by letters patent, dated the 5th 
April. 10OÔ. one of the object* being to ac
quire the busim-" an a going concern; and 
by un agreement dated the 1st June, liaCi. 
made In-tween the wife atid the coinpnny. 
and executed by both partie*, all the piu- 
perty. assets, and goislwill of the business 
were sold to and lran>f«-rre<| to the company, 
which agreement was confirmed by a resolu
tion of the sharelioliler*. tin; liu-bnnd being 
iippointed maim er, nnd the defendant*' hank 
nppoinh-d tie company's hank. Xotwith- 
standing the in. - rporation and sale to the 
company, the business continued to be car
ried on as theretofore in the trade name, no 
by-laws being passed, and no stork was ever 
allotted to the vendor of tin- business, the 
bank not lieing aware of the itieorporation 
and sale until some days after the transfer 
to them of the warehouse receipts: lit hi.
that the business was that of the wife ami 
not of the husband nnd that there was n 
valid transfer hy her to the company of all 
the Arm's assets nnd business, so as to vest 
in them the title to the butter, and. though 
the continuance of the business in the old 
trade name was objectionable and gave colour 
to the contention that there was no change in 
the ownership ->r control of the business, she 
W'.« estopped from contesting the company's 
title thereto:- Ih Id, also, that ns to the 401 
eases, the transaction was supportable, under 
s. 7:t of the Hank Act. 53 V. c. 31 fIM. 
now s. SO of H. S. r. Ilk*L. c. 20. as on the 
evidence there was a present advance ami 
not a mere form to cover n past indebted
ness; but that the bank had no claim to the 
Dit eases. Meredith. J.A.. dissented on the 
ground that the note was not “negotiated" 
within the iHtth section of the Hank Act, at 
the time of the acquisition of the warehouse 
receipts-— llrld, also. Osier and Harrow. 
JJ.A.. dissenting, that the bank were not 
entitled to hold the warehouse receipts, under 
the letter of the 28th November, as not con
stituting an agreement to furnish security 
for advances thereafter to be made Ontario 
Haul, x O’Rrilly. 12 O. L. R. 120 a polled, 
nml llahtid v. Hank of Hamilton. 27 <». It. 
43.5. 24 A. H. 152. 2* S. C. R. 235. distin
guished : llrld, also, that the company, nml 
not the liquidator, were the proper parties 
to the action. Toronto Crram ami Hnth r 
Co Ltd. v. Frown Hank of Canada, 10 O. !.. 
R. 400. H o W. It. 770.

Discount against sales <}oo4$ drawn 
a train* t. not arrrptrd — Company makintj 
draft Windino-up ord>r — Rhrht to pro 
vnd*—Tquitahh lirn.1 The S Co. had an 
understanding xvllli a bank that they would 
draw on their customers n« goods sold were 
being forwarded, and these drafts would be 
discounted fir the bank. I'nder this arrange
ment a draft was made on M. for certain 
goods that had been shipped to him at N.1
draft wa* returned dishonoured. It was 
then agreed between the bank ami the com
pany that the manager of the company should 
proceed 111 V. lake possession of the goods 
for the bank, ami endeavour to get M. to

accept them. It did not appear what the 
manager did at N., but h- did not induce 
M. to accept the goods, and they remained 
at the railway station at X. until an order 
was made for the winding-up of the s. Co. 
It was then agreed between the bank nnd 
the liquidator of the company that the lat
ter should taki- possession and dispose of 
the goods and hold the proceed* subject to

// 4,
had mi equitable lien nml were entitled to 
the proceeds of the sale. In r< shrdiur Hoot 
and Shoe Co., 2 E. L. It. HV5. 38 X. It. It. 8.

Discount of notes /'jrcetairr rates of 
ipfrnxt I’nnmint hy t hrums on ovrrdratcn 
a iron nt, afterward* im 1.1—The plaintiffs, a 
banking corporation subject to the provisions 
ol th Hank let. discounted notes made by 
the defendant, one of their customers, nnd 
also allowed him to overdraw hi* current 
account. Ti e notes were payable on demand, 
uid purported to bear interest nt 2<> per 

cent, per annum. The defendant also a -reed 
to pay interest at that rate on Ills overdraft : 
afterwards the rate was reduced to 18 per 
cent. The defendant from linn- to linn- gave

erm-d ; when the cheques were given, the 
accounts they were drawn against had al
ready been overdrawn. Hut each account 
was n- some date after the giving nml charg
ing up of such cheques on it <-lintired Into a 
eredit balance in the defendant's favour by 
deposits or by collect inqp made by the plain
tiffs for the defendant’s account. Those 
cheques covered such interest up to the .'{1st 
January. 11102.—'The plaintiffs credited them
selves with interest at 24 anil 18 per cent, 
up to 31 *t January, 1!Ni2. nnd alleged that 
ii wa* piiTd them by the above cheques: — 
llrld. that judgment should be entered for 
the plaintiffs, with a reference to the Mas
ter to take the accounts. The defendant did 
not recall the cheques or stop payment of 
them. They were given to the plaintiffs ns 
i mil tors of the defendant, nnd not ns his 
bankers. They were in effect directions to 
the plaintiffs as the defendant's hankers to 
pay the amounts to themselves ns creditors 
as soon ns then- should be available funds 
nt his credit with them, ns his bankers, to
pa; • hem with, and th« x uere ;m fa -t paid 
out of such funds when available; nnd the 
defendant could not recover th- excess ox-er 
seven ?»er cent.— From the 31st January. 
1D02. the plaintiffs could charge the defend
ant with interest at the rate of live per cent, 
only, that being the legal rate. Bank of 
Rritixh Xorth Amrrira v. Hossuyt, 25 Occ. 
X. 3.'!8.

Failure to pay customer's cheque. 1
—Plaintiff claimed damage* from the bank 
fur alleged wrongful refusal to cash plain
tiff's eliisiue upon his deposit account nt the 
office of the bank where the cheque was pre
sented for payment, there lining, nt the time 
of presentation, at the credit of his account 
«officient funds to meet the amount of the 
cheque, which was duly drawn and endorsed. 
The defence wn< non-presentment. It ap
peared that a clerk from the bank which held 
the cheque presented It a' the office of the 
defendant bank upon which it wa* drawn, 
but at the wrong ledger-keeper's wicket, and 
was directed to present it at another wicket 
to the clerk there who had charge of the 
ledger containing the drawer’s account. There
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wii* no eviil nee that this was don#*, hut the 
hank which held the cheque *ent out a tele- 

■I. tha b< drawer had no ac
count. At the «-I.MM* of ilie plaintiff*! evi
dence the trial Judge withdrew the case from 
the jury fur waut of nulficieot evidence, and 
l*ie order was affirmed. Rear Imperial 
Hank t ItiW '. 7 W. I- It 44 W. 13 It. R. 
347.; affirmed. 42 S i\ R. 222.

Forged cheque Y< g!ig< arc — Re»pon»i- 
bility of drawer» _ payment—Ili»tak> In- 
dor<>t ment—Implied mi r rant y l'rintipnl uni 
agent Action Money had uni received 
Change in punition- Lâche». 1 A cheque for 
$«!, drawn mi the plaintiffs, was fraudulently 

' the del and the name 
of the payee and by raising the amount to 
fI/**». I he drawees refused payment for 
want of identilicathm of the person who pre
sented it The defendant*, without requir
ing identification, advanced $28 in ca*li to the 
forger on ’he forged cli.-om. placed the bal- 
anre, $973. to his credit in a deposit ac
count. indorsed it. and received the full 
amount of .«1,000 from the drawee*. After 
receipt of this amount, the defendant* paid 
the further «uni of $800 to the forger out 
of the nmount ao placed to the credit of Ills 
deposit account. The fraud was discovered 
a few day* later, and. on the defendants' re
fusal to refund the money thus received, the 
action was brought to recover It hack from 
the defendants as indorser* or a* having 
received money paid under mistake of fact : 
- Held, that the drawees of the cheque, al
though obliged to know the signature of their 
customer, were not und**r a similar obliga
tion in regard to the writing in the body of 
the cheque ; that, as the receiving bank had 
dealt with the drawees a* principal* and not 
merely ».* agent* for the collection of the 
cheque, and had obtained payment thereof 
as indorsem and holders in due course, they 
were liable to the drawees, who had, through 
the negligence of the receiving bank, been 
deceived in respect to the genuineness of the 
body of the cheque, and that the drawees 
were entitled to recover hack the money which 
they had thus paid under a mistake <>f fact, 
notwithstanding that, after such payment, the 
position of the defendants had been changed 
by paying over part of the money to the 
forger. Hank of Montreal v. The Kino. 38 
8 C. U. 238. distinguished. VYimW v. Tom-

attirai Cummiemoner» for Lngland and 
Wale», •; if. It. 1>. 234. Continental Caout
chouc and Dutla Percha Co. v. Klimirort 
Hon» <t Co., 20 Times I,. It. 403. and Klien- 
wort Hon» 3 Co v. I hi nlup Rubber Co., 23 
Times I,. It. fHHt, followed. Judgment at 
trial, 4 W. I*. 11. 4<»7, reversed. Judgment 
ap|M-ale.| from, I’nion Itank v Dominion 
Hank, 17 Man. L. It. «8, H W. L. It 217. 
affirmed, Idington, J„ dissenting. Dominion 
Honk \. I a ion Hank of Canada, 40 S. C. It. 
306.

Guarantee by company signed by 
president. | A ■ ompany sold a branch uf 
their business taking a chattel mortgage for 
$3.0041.74 a* security. By mistake the affida
vit of bona fide» stated that the mortgagor 
was justly indebted to the company in the 
aum of $0.4100: Held, that the mortgage was 
a valid security for $3,4100. Alader V. .McKin
non (1802), 21 8. It. at p. 032. followed ; 
Midland Loan v. CotrieBon (1801), 20. In

order that the mortgagor might obtain an 
advance from a bank, the president of the Co. 
signed a guarantee in this form. “ A B. 
Thomas. Ltd./' and under that name “A. K. 
Thomas, Bn*»."—Held, that the guarantee 
was binding on the company. The mortgage 
covered ihe stock in trade, fixtures and nil 
Itook debts. The coroiwmy did not notify the 
debtors of the assignment of the debts as re
quins! by the Judicature Act. s. 38 (3). The 
mortgagor Inter nssigmsl the book debts to 
the lmink as collateral security for the ad
vance -Held. that the hank Inid taken their 
assignment without notice of the company's 
claim and haying collected the debts were en
titled to retain the proceed*. The mortgagor 
also gave the hank a document purporting to 
be a further security, under s. 8s of the Bank 
Act, covering 230 cases of matches, and the 
bank took possession of the matches : -Held,
Iliai as tlie matches were covered by the 
chattel mortgage it was not nevssary to con
sider whether the document claimed by the 
bank was of any value in view of s. 00 of that 
Act. Judgment given bank against the com
pany f"r the nmounl of th" guarantee. 
Judgment given the company against the bank 
for conversion of the matches, the bank to 
have right to retain the matches on payment 
to the company the amount of their mortgage. 
Reference to the Master in Ordinary to take 
accounts. Costs and further direction to be 
dealt with after the Master's report. Thoma» 
Ltd. V. Standard Hank: Standard Hank v. 
Thoma» ltd. (10101, 13 0 XV It 18*. 1 O. 
W. X. 370. Affirmed. 1 O. W. X*. 348.

Insolvent bank taken over by an
other bank Agreement a» to Validity of 
agreement Power of director» to make agree 

tant let, at 99-11/ I The Rank of 
Montreal at the request .»f the Ontario Bank 
undertook to meet the liabilities of the latter 
as they fell due. ami in order to assist the 
Bank of Montreal to do so the Ontario Bank 
agreed to hand over its available commercial 
asset* for that purpose, the* Bank of Montreal 
having full authority to realise upon these 
assets ns it might see fit. The Ontario Bank 
warranted that the assets handed over were 
worth $1(1.249,080.4*1 and that the notes and 

thei llablliti of tin bank did not i get i d 
$13,272.271 22. The Ontario Bank agreed to 
place it - office, staff. Ac., at the disposal <>f 
the Bank of .Montreal and to do all in il» 
1 mwer to carry out the terms of the agree
ment. The advances of the Bank of Montreal 
were to Iwnr interest at the rate of six per 
cent., and if there were a surplus after pay
ment of the liabilities It was to credit tin* 
Ontario Bank on the final adjustment of ac
counts with $130,1*10 for the indirect benefit 
received. The principal objection to the valid
ity "f tin* agreement urged was that it was in 
reality « transaction of sale by the Ontario 
Bank, and a purchase by the Bank of Mont
real, of the assets of the first named hank ; 
that it fell within the provision* of ss. 99 to 
111. Inclusive, of tiu* Bank Act, and was not 
legally made or consummated in accordance 
with those provisions, and was ultra rire». 
The Official Ilvferee held, that tin* agreement 
vxas binding uimn the Ontario Bank and its 
shareholders. Britton. J., affirmed the Re
feree in order that an appeal might he taken 
to the Court of Appeal The Court of Appeal 
hi Id, that the transaction was beneficial and 
advantageous alike to dviMisitors, holder» of
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bill*» and notes in circulation, and to other 
creditors, and to the shareholders, and that 
in its actual working out it enabled the pro
perty and asseth of that hank to be dealt with 
and realized without the very serious sacri
fice which, hut for the arrangements made, 
would have been inevitable. It was entered 
into in good faith by the directors, and the 
arrangement was not beyond their powers. 
The objections to the provisions of the agree
ment were satisfactorily dealt with and dis
posed nf by the Referee. Appeal dismissed, 
with costs. He Ontario Hank, Hank of Mont- 
real's Claim (10101, IS O. W. It. 91.1. 21 O. 
L it l

Insolvency of bank Creditor—Set-
off.]—One who had become the holder of a 
cheque accepted by the bank and of a deposit 
receipt issued by it, at a time when such 
bank had suspended payment, but when it 
was believed by the public and announced 
by the directors that it would pay in full 
all moneys received on deposit, can set of 
the amount of the cheque and deposit receipt 
against a debt which he himself owes to the 
bank, and that in spite of the fact that the 
bank has afterwards been declared insol
vent. and that its insolvency dates back to 
the time of the suspension. People’» Hank 
v. Langlois, Q li <.» B. 18.

Insolvency of bonk Winding-up —
f'lalnt on promissory note maturing after or
der- -Set-off -Deposit in lia nit to credit of 
Indorser—Note made by treasurer ami in
dorsed by reeve of municipality for munici
pal purposes--Personal liability—Rectifica
tion. Kent v. Munroe, 4 O. W. R. 4(18.

Insolvency of bank Winding-up —
Dividends paid impairing capital Directors 
— Negligence - Breach "f trust — Illegal 
borrowing Fraud on shareholders — Con
nivance of directors in wrongdoing of bank's 
officers—Action against directors by curator 
—Liability. Stavirt v. l.ovitt. fi E. L. R. 33.

Interest Cheque» — Payment — /•>< #*- 
*«vc rate. | The defendant borrowed large 
sums of money from the plaintiff bank, by 
way of overdraft and on promissory notes. 
Having agreed to pay interest, first at 24 per 
cent, and afterwards at 18 per cent, per an
num. the defendant from time to time gave 
the hank cheques on his current account 
to pay the interest at those rates respectively 
up to the 31st January, 1002. When such 
cheques were given, the account had already 
been overdrawn, hut it was afterwards 
changed into a credit balance in the defend
ant's favour by deposits or by collections 
made by the hank for the d *f ndant’s ac
count :-—Held, that such cheques should be 
deemed to have been payment of the interest 
and that the defendant could not recover hack 
such interest or any part of It, although it 
was in excess of the 7 per cent, rate which 
the Rank Act permits a bank to charge ; also, 
that, under ss. NO and 81 of the Bank Act, 
the lia nk was not en tit It'd to sue for and re
cover interest accruing after the 31st Janu
ary. Ifttrj, at 7 per cent, per annum, but 
could only recover interest at the legal rate 
of ft per cent, per annum from that date on 
the principal then due. Bank of Hritish 
Sarth America v. Hossuyt, 23 Oce. X. 338, 
1ft Man. !.. It. 2tl0.

Joint deposit account Death of one 
depositor—Bight of survivor to the money us 
against executor of other depositor.)— A testa
tor during his lifetime signed the following 
document : "This is to certify that I transfer 
this money in my name, John Schwent and 
Magdalena Schwent, in our savings bank ac
count number s. 27 in your bank to the joint 
credit of myself, the sole survivor, and my 
daughter, Magdalena Schwent to be drawn by 
either of us."—Held, that the daughter Mag
dalena became entitled to the money so de
posited, absolutely in her own right, on the 
death of her father. Hill v. Ilill, 8 <>. !.. R. 
71. distinguished. Srhtcent v. Huetter (11)10),
............ K. ft, 21 U. L. R. 112

Liability of director and president 
of bank (fverdruft of customers impro- 
lolly allowed by aunier—Failure to detect 
errors in audited accounts—Negligence.] — 
Where the collapse of a hank was due to 
overdrafts which the cashier, the principal 
executive officer of the hank under the direc
tors, whose accounts had been duly audited 
by a boarl of auditors duly appointed and 
entirely independent of the directors, had ir
regularly and improperly allowed to certain 
custo ers : Held, that by the law of Quebec, 
as by the law of England, a charge of negli
gence could not be established against the 
president of the bank simply by reason of his 
having in good faith failed to detect the 
cashier’s concealment of such drafts. Dovey 
v. t ory, | I'.sti | ,\ i 177, followed. Judg
ment in <j. R. 1.1 K. B. 143, affirmed. Pré- 
fontaine v. (i renier, [1907] A. C. 101, Q. R. 
1ft k B. ft03.

Lien of bnnk Forest product—Manu
factured wood. 1—A bank cannot, under s. 
74 of the Rank Act. obtain a lien upon the 
products of the forest for a pre-existing debt.

-2. Manufactured wood, that is to say, 
wood transformed into joists, planks, plinths, 
and mouldings, does not constitute a forest 
product within the terms of s. 74: Hall, J., 
dissenting on this point; and Wurtele, J., 
pronouncing only on the Aral point. Uni
sons Hank v. Beaudry, (j. II. 21 S. C. 212.

Lien of bank on customer's money —
Application Insolvency of customer Pro
missory notes. 1—A bank has a lien on nil 
moneys, funds, and securities deposited, for 
the general balance of a customer’s account. 
Where, therefore, a bank held two pron issory 
notes of a customer, one payable three months 
after date, and secured by an indorser, and 
another payable on demand without any in
dorser. upon which the customer hail made a 
payment, nothing being paid on the indorsed 
note, and on the customer's death there was 
a credit balance in his favour in the bnnk. 
which the hank applied toward payment of 
the unindorsed note : Held, that the bnnk 
were justified in doing so. notwithstanding 
that li appeared af auch time that the cus
tomer was insolvent. In re Williams, 24 
Oce N 91. 7 O. L. R 166, i « ' w R 634. 
2 O. W. R. 47, 3 O. W. R. 261.

Lien on wheat—Following proceeds of 
sales—Moneys paid to creditor with notice 
of lien. I nion Hank v. Spinney (190(1), 1 
E. L. R. 277.

Mistake Moneys paid out by mistake on 
forged express orders—Orders cashed by bank
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Order cashed by payer—yon-liability of 
person indorsing fur ulcntifiratimi.] Actions 
to recover moneys paid oat by plaintiffs by 
mistake upon express orders fraudulently is
sued in their name in favour of A., who had 
committed forgery to obtain a blank express 
order book A« «mm as nlaintiff knew this 
they repudiated liability. Defendants cashed 
one order which was repaid them by the local 
office:— Held, that defendants must pay 
plaintiffs O. had simply indorsed order for 
identification : Held, he was not liable. Can
adian Fxpnst Co. v. O'Neil. Canadian /■>- 
pr,s* Co. v. Home Hank (114011», II (). \V.
II. 287.

Money ciren *o notary — Failure of 
bank in tehieh drponited— f.oss by irhnm 
b»rn• Xegligrnec.\—The plaintiff gave the 
defendant, a notary. $-412. with special in
structions to use the same in payment of a 
hypothecary claim. The defendant used all 
due diligence to find the domicil of the cre
ditor. but was delayed for a considerable 
period by the fact that he (the defendant ) 
had not received from his principal the power 
of attorney which was necessary before he 
could complete the transaction. In the in
terval he deposited the money In trust at 
the branch of the Ville Marie Bank at Cham- 
hlv By the time the power of attorney 
reached the defendant the bank had closed 
its doors. The plaintiff sued the defendant 
for the money so deposited :—Held, that the 
defendant not having been negligent, the 
money was properly deposited in the bank, 
and was there at the risk of the plaintiff. 
Tempest v. Hertrand, 21 Oçe. N. 131, if R. 
1!) 8. C. MB.

Notes and bills for discount Collec
tion Hanker* Inn on customers' bill* and 
notes. 1—Held, when a customer hands over 
notes and bills to a bank for discount, and 
pari of them only is discounted, the rest being 
held for collection, the bank acquires no lien 
on the latter for the customer's indebtedness 
to ii. Freedman \. Dominion Hank (11401)), 
37 Que. 8. <* 535.

Overdraft Proof of Third party Hill 
of exchange—Surrender — Insolvency of ac
ceptor—■Collateral treurity Credit.} A 
claim bv a bank against a customer for an 
overdraft originally evidenced by cheques, 
etc., may be proved against third party con 
testing it, by parol testimony of customer, 
corroborated by hi* acknowledgment in writ
ing of the correctness of balance shewn In 
lbs bank account, and bis receipt for cheques 
returned io him monthly given at date of
such surrender.—A surrender of a draft, by 
bank holding it, to acceptor, with word paid 
stamped on it. is a complete discharge of 
drawer, and it cannot afterwards be used by 
bank in support of claim against latter, be
cause acceptor has since become insolvent.— 
A bank is not bound to credit a customer 
who has liecotne insolvent and upon whose 
estate it has a claim, with cash surrender 
value of a policy of life insurance on life of 
third party, which had been transferred to 
it by customer, as collateral security. Tea
rner v. f.a Hanque Nationale ( 100(5». t). R.
28 8. C. 140.

Overdrawn customer's account -Pro
missory note—-Collateral securities Trans 
fer to third party—Breach of Bank Act by

allowing inspection and sale of customer's 
account Bate »of interest—Agreement — 
Compounded interest at 7 per cent.— Illegal
ity -- Dismissal of action by transferee of 
note against maker — Damages in cross- 
action. Montgomery v. Ryan, Ryan v. Hank 
of^ Montreal and Montgomery. 0 O. W. It.

Overdrawn customer's account —Pro
missory note Collateral net untie*—Trans
fer to third person — Inspection of custom
er's account Hank Act, IS!H), s. )ti—Inter
est—Compounding. |—It., having had an ac
count with a bank for many years previous 
to the Kith July. 1140(5. was on that day in
debted to the hank in a large sum for 
moneys advanced, for which the bank held 
securities pledged to them by It. and a pro
missory note made by It., payable on de
mand, for a sum larger than the amount 
then due. M. had been negotiating with 
the bank for an assignment of the debt due 
by It., and Imd been permitted by the bunk 
to see tlie entries in their books relating 
to that debt, and. on the day mentioned, the 
hank assigned to M the sum due and all the 
securities belli by them, covenanting that the 
sum named was due and to produce »ml ex
hibit their IsM-ks of account and other evi
dence of indebtedness, etc. The pledged se
curities were handed over to M.. and after
wards the demand note, upon whieh he sued 
It., who brought a cross action against the 
hank and M. for an account and damages 
and other relief : Held, that the bank were 
not prohibited by s. 4(5 of the Bank Act, 
1814(4, from allowing M., for the purposes 
mentioned, to inspect the account of R. with 
the hank ; that the agreement was not in
valid; that M. was entitled to succeed in his 
action upon the note; and that R.'s action 
failed.—Held, also, Meredith, J.A., dissenting, 
that the hank were not entitled to charge R. 
compound interest ; hut where the hank had 
made a discount or an advance for a speci
fied time and had reserved the in teres in 
advance, this should be allowed in <> .?r 
cases, where there had been an overdraft, 
and payments had been made. Interest should 
be reckoned up to the date of each payment, 
and the sum paid applied to the discharge 
of the interest in the lirsi place, and any 
surplus to the discharge of so much of the 
principal.—Judgment of tilute, J„ If (). \\ . R 
572, reversed. Montgomery v. Ryan. Ryan 
v. Hank of Montreal and Montgomery, hi
O. L. It. 75. 11 O. W. It. 2714.

Power of bank to take security Hill 
of sale Sale of goods—Recovery of price— 
Hank Act—Liability of purchaser—Consider
ation Warranty.] IJnaer a. 68 of the Bank 
Act security may he taken from the owner 
of horses for an existing debt by a bill of 
sale of the horse* which expressly states 
that It i« taken only by way of additional 
security for the debt, and s. (54 of the Art 
does not prevent the hank from recovering 
on promissory notes made in its favour by a 
person who purchases the horses from the 
transferor. Section 12. s.-s. 1. of the Sale 
of Goods Act, 1814(5, does not prevent the re
covery by the hank of the prices of hors •« 
sold under such circumstances; for. under s. 
11 (c), a breach of the implied condition 
that the seller of the goods has a right to 
sell them could he treated only ns a breach 
of warranty, and not ns a ground for repu-
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dialing the contract:—Held, also, under the 
circumstances, that the contract of «nie he- 
tween the rendors of the home* and the de
fendant was completed: that the property in 
the horses hail pawed to him; and that he 
was li.ilde for the price agreed on. Ban k of 
Hamilton v. Donaldson, 21 Occ. N. .'117. 13 
Man. L. K. 378.

Powers of Imnk Deposit in trust made 
outside thi bank liability of bank. | I’mler 
the provision in the Hank Act ( It. S. (’. c. 
2!t, s. 70. s.-s. 1. d». that “banks may en
gage in and carry on such business gener
ally as appertains to the business of bank
ing." a bank may lawfully receive money 
deposited with it in trust, for the purchase 
of stock to l»e transferred by it to the depo
sitor. 2. Such a deposit may be lawfully 
made in the hands of the manager of the 
bank, outside the bank premises, at the office 
of the depositor, to whom the bank, on tak
ing possession of the money, becomes liable 
for it. Hooper v. Eastern Townships Bank,
Q. It. 3T». S. C. 221

President of bonk Duties of—lfeturns 
to government—False statements—Aetion bp 
than holder against president. |—It is not 
the duty of a bank president to watch the 
conduct of cashier and inferior officers, nor 
to verify the exactness of calculations of 
auditors or of entries in books, nor to inter
fere with employees who are in a position of 
trust for express purpose of attending to 
details of management, lie is not liable for 
loss arising from acts of gross mismanage
ment on their part, of which he has no 
knowledge, ajid his signature of returns or 
statements required by charter or Bank Act, 
prepared and submitted by them, when he 
has no reason to suspect that they are inac
curate or false, does not amount to making 
or approval of wilfuUp false statements. ete„ 
mentioned in s. 99 of the Rank Act. 1800. 
Judgment in Q. R. 27 S. t\ 3<i7. affirmed. 
Trefontaine V. (irenier (1906), (j. It. 15 K.
R. 143.

President of bank signing false re
turn V. ride nrr — Knowledge of falsity — 
■Jurp Wondiroction.] The defendant, as

I president of the Hank of Yarmouth, was in
dicted and tried for having nilfuil 

! false and deceptive return to the government 
j respecting the affairs of the bank. On the 

trial, other returns, made both before and 
after that in respect to which the indictment 
was laid, were received in evidence without 
the jury having been cautioned that they were 
not to be influenced by such other returns 
in coming to a conclusion on the main issue 
respecting the offence charged:— Held, per 
Townshend, J., and Graham. EJ.J.. that there 
must he a new trial on this ground.—Per 
Weatherhe. O.J.. and Meagher. J.. on the 
facts, that there was no evidence of guilty 
knowledge, and that the case should have 
been withdrawn from the jury.—Per Rus
sell, J. (who concurred that there was no 
evidence to warrant a conviction), that there 

I were matters as to which it was open to the 
I jury to draw a conclusion and that the 
I cause, therefore, was one which could not lie 
I withdrawn from them. Iter v. Lovitt, 2 E. 

I* R. 384. 41 N. S. R. 240.

I Promissory note -Action on—Collateral 
si' unti/ R least of, kg manager of hank

Counterclaim bp makers of note for fare value 
of releas'd securities—Liability of hank for 
art of manager Form of judgment.]— The 
plaintiffs, a hanking corporation, held the de
fendants' promissory note for $9.000. As voi
la tern I security for the payment of the note, 
the plaintiffs held two promissory notes of C., 
aggregating the same amount. Ry a private 
arrangement between the plaintiffs’ manager 
and < the manager returned to ('. his pro
missory notes, undertaking with C. to be 
liable to ilie plaintiffs for what C. would have 
to pay. In an action by the plaintiffs upon 
the defendants’ note, the defendants disputed 
liability upon the ground that the plaintiffs 
were not in a position to return to them C.’s 
notes, which were their property and pledged 
by them as collateral security for the payment 
of the note sued on. This was set up both as 
mutter of defence and counterclaim :—IIeld, 
a good ground for counterclaim. Vpon the 
evidence it must lie taken that C.’s notes 
were, when returned to him. worth their face 
value, anti so the defendants' damages 
equalled the plaintiffs’ claim upon the de
fendants’ note, and judgment should go for the 
plaintiffs for the amount of their claim, ami 
on the counterclaim for the defendants for 
iheirs, the one being set off against the other. 
The act of the manager was the act of the 
plaintiffs so far as regarded the defendants, 
between whom and the bank there existed the 
relationship of pledgor and pledgee. In the 
ease of documents creating or evidencing 
rights, the thing pledged must be taken to be 
both the instrument and the right—not the 
bare instrument without the right, nor the 
mere right without the instrument. Review 
of the authorities. Judgment of Harvey, J.. 
varied as to form. Hoehelaga Bunk v. Larue 
11910). 13 W. L. It. 114.

Promissory note given by subscriber 
for bank shares for the 10 per cent, required 
by tie- Rank Act to Ik* paid in money, is not a 
compliance with the statute, ami such a sub
scriber dties not validly acquire any shares 
ami therefore is not liable ns a contributory 
in winding-up proceedings. Re Central Hank, 
Ft p. Iturk (1890), 30 C. L. T. 343.

Promissory note Indorsement for col- 
lertion- Subsequent indorsement—Rights of 
parties < In que bp indorser for collection— 
Refusal to honour—Damages.]— A bank to 
which a promissory note is indorsed “ for 
collection." becomes, for that purpose, .ha 
agent of the indorser, to whom it is bound 
l.i account for the amount collected. The sig-
nature another party, under that of 'h- 
indorser, does not affect the relative rights 
and obligations growing out of such restric
tive indorsement. The bank is bound to pay 
a cheque drawn for a party only of funds 
collected by it under the foregoing circum
stances, and is liable in damages for refusal 
to do so. Perreault V. Merchants Hank, Q. 
R. 27 8. C. 149.

Rate of interest - Agreement to pay 
more than statutory rate—Bank Act, ». 80.1

get tlon 80 of th< Bank Act d m < not pri
vent a hank from entering into a contract 
in he paid a higher rate of interest than 7 
per cent. ; and if. untier such contract, in
terest is paid in excess of that rate, it cannot 
he recovered back. Williams v. Canadian 
Bank of Commircc, 13 R. C. R. 70.
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Right of bank to carry on bnilncn

—Honk 1. f. R. H. C. 1906, c. t9. ss. 7li. SI 
—Indemnity - - Afjrrrmrnt executed by local 
manager \ a lid it y of—Lean, Agreement to 
assign Obligation to pay rent. |—’ lOOfi, 
the defendants, a firm carrying on a milling 
business, being heavily Indebted to a bank, 
effected a settlement by which, upon pay
ment of and ;i transfer of all their
assets, the partners were to be discharged 
from nil liability. An agreement was en
tered into between the bank and the partners 
executed by them, and by the local manager 
of the bank on behalf of the bank, whereby 
the firm agreed to pay $10,000 to the bank, 
to surrender to the bank all the assets, and 
assign the ban of the milling property. 'I he 
bank, in consideration thereof, assumed pay
ment of certain specified liabilities of the firm, 
as «et out in the memorandum attached, 
which, however, did not specially refer to the 
accruing rent of the milling property: and 
agreed to forthwith release the firm, as well 
as the individual partners, from all liabi
lity. At the same time another agreement 
was executed between the bank, by the local 
manager, and one of the partners, by which, 
for the more convenient liquidation of the as
sets ami the disposal of the business ns a go
ing concern, the partner mentioned was to act 
as manager and continue the business in the 
firm's name, the bank indemnifying the part
nership against nil liability incurred while 
doing su. The release agreed on. containing 
recitals of the above, was duly executed by 
the bank under their corporate seal. The mill 
property was held by the firm under a lease 
f<>r I'* years, wbien contained a covi uant 
not to assign without leave. The bank 
continued the business fur a time, and paid 
the rent for the period of their occupation, 
but refused to pay the quarter’s rent accruing 
due subsequently. The bank were brought in 
by the defendants as third parties : Held, 
that the agreement recite | in the release was 
valid and binding on tile bank, who, as equit
able assignees of the term, were impliedly 
bound to indemnify the lessees against the 
rent subsequently accruing due.- 2. That, in 
view of the powers conferred by s. si and 
other sections of the Rank Ac. R. g. ('. 
1000, e. lift, the carrying on of the business 
for the purpose of and to the extent pro
vided for by the agreement, was not ultra 
» dre» of the bank under s. 7*5 of the Act. 
Peterborough Hydraulic Power Co. v. McAl
lister, 12 O W. It. 864, 17 O. L. It 145.

Security Pledgt of grain Kale without 
notice Customtr's receipt Helens* Con
sideration liar to ii'tion for account.| The 
plaintiff obtained from tlm defendants, a 
banking corporation., at their Winnipeg office, 
an advance upon a draft drawn upon a To
ronto broker, to which draft were attached 
six hills of lading for 30,000 bushels of oats 
shipped to the broker. This was accom
panied by a memorandum of hypot limit ion, 
signed by the plaintiff, which provided Hint 
the securities, hypothecated, renewals, sub
stitution*. and the proceeds thereof, were to 
be held by the defendants us a general ami 
continuing collateral security for the payment 
of the present and future Indebtedness and 
liability of the plaintiff, and any ultimate 
unpaid balance thereof, and that the saui" 
might he realised by the defendants in such 
manner as might seem to them advisable, and

without notice to the plaintiff, in the event 
of default. The draft on the Toronto broker 
not having been paid, and the price of u.iv 
having dropped, the defendants, without 
iug any written notice or otherwise comply 
iug with s. SSI of the Rank Act, sold the 
fur 3<l*>4 cents a bushel. Shortly afterwards 
the price rose. At the end of the mouth in 
which the sale was made, the plaintiff signed 
tlie usual customer's receipt, whereby he re
leased the hank from all claims in connection 
with the chargee and credits in the accounts 
and dealings up to the end of the month 
Held, iliai tlie release was valid and given 
for a good consideration, and was sufficient to 
bar the plaintiff's action for an account in 
respect of the oats. U raves v. Humv llank 
(RHO), 14 W. !.. It. 201.

Security for debt Transfer of business
Operation by bank Assignment of l*us,

H. S. C. (Hltltl) e. 29, s. 7(», s.-s, I (dt and 
.1 («>. s. SI.] A hank entered into an agree
ment with a company heavily in its debt car
rying on a milling business, which agreement 
provided that the company should pay tlie 
bank $10,000 and surrender all its asset- in 
eluding an assignment of the lease of its busi
ness premises and that the bank should as
sume payment of its debts and release it 
from all further liabilities. Ry a subsequent 
agreement it was provided that the business 
of tlie company should be carried on as before 
with a view to reducing the debt due to the 
bank ami disposing of it as a going concern 
as soon ns possible, the bank to indemnity 
against any liabilities incurred while it w.i< su 
carried on. No assignment of the lease of 
the business premises to the hank was exe
cuted and the lessors having brought action 
against the company for rent due thereunder, 
tlie Imnk was brought in n« it third party by 
tlie company claiming indemnity against pay
ment of Hiii'li rent under said agreements 
II, Id, affirming the judgment of the Court of 
Appeal (17 Out. App. It. 145), I Miff and 
Anglin, .1.1., dissenting, that the bank should 
indemnify the company against such payment, 
the agreements to take an assignment of the 
lease and to carry on the business as a going 
concern not being illegal as a violation <>f pro-
ilelona of " To.' R ink Act.” Ap
missed with costs. Ontario Hank \. \lc.\l 
lister (11)10), 30 (\ L. T. OHM, 43 S. C It 
33V

Security on goods Sale by assignor 
Hank's right to proceeds- ÔS V. e. SI. « 7 i 
(/>.'! < \. obtaining advances from a bank
to enable him to pay for goods to be used 
in manufacture, assigned such goods to the 
bank under a. 74 of the Rank Act, 1800. A 
cargo having arrived, when the bank notified 
i ' that further advan* < ■ would be n fu I, 
he induced tlie manager, by promise of cus
tomers' paper as collateral, to give him the 
sum necessary to pay for it. and Imtnedi 
ntely after went to S., who had Indorsed f<>r 
him and was liable on a note f-»r $2.800. and 
gave him a statement of his affairs and agreed 
to hand him the notes lie would receive on 
selling tlie goods, which In: did, and S. col
lected the notes. The bank sued S. for the 
■mount so collected : //•/</. that s. had
knowledge, or it would in law be imputed to 
iiini. of the bank’s claim, and they could 
recover. I'nion Hank of Halifax v. Spinney, 
27 C. L. T. 23*5. 38 8. <’. R. 187
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Subscription for bank shares—Condi
tion Oral promit? of agent llank Act, M. 
57, HR Power* of dim-torn Timm of pay
ment]—Defendant subscribed in writing for 
stack in plaintiff bank on strength Mint plain
tiff would oprn a branch at S This •plnin- 
tiff did, but discontinued it in a - few months 
from lack of business. Defendant sought to 
set up verbal promise by the agent who 
took his subscription that the branch would 
lie maintained at K., but in this was unsuc
cessful. The stock was to be paid for in 
monthly instalments of $10 per share, com
mencing 30 days after allotment, and con
tinuing at Intervals of 30 days till paid :
IIrid. such an arrangement not ultra rir> 
under above sections. Farmer* Haul: v. 
ItImr. 13 O. W. It 1011. IS O. L. It. .Vto,

Taking security for past debt -Trans- 
frr of qondn 1 amount Till? Purehaser 
I' n ration a on i n*t diblnr. | IV. being in- 
deb d to a bank, vave them a document pur
porting to be a warehouse receipt, and also a 
general transfer or bill of sale. The bank 
took possession of a portion of the goods cov
ered by the documents and removed them, 
and was proceeding with tie- removal 
others of the goods, when the removal was 
forbidden bv one of It 's clerks. Two actions 
of replevin, brought by the bank to recover 
possession of the remainder of the goods, were 
compromised by It, who agreed that the bank 
should take the goods and sell them, and 
. redit him with the amount received ll'ld. 
that, notwithstanding any Irregulnriti - un
der the Banking Act, the title of the bank 
was complete under the compromise made be
tween the bank and B.. ami that the plain
tiff. who purchased a portion of the goods 
from the bank, was entitled to recover against 
the defendant sheriff, who levied on the goods 
under an execution against It. : Held. also, 
assuming it to be correct that the security on 
the goods held by the bank was void under 
the provisions of the Act, not being for a 
present advance, but for a past due debt, and 
that the bank were not entitled to hold such 
security against the creditors of IV. that 
the bank were not obliged to rest their title 
on the document, and that its defects, if any, 
would not affect the subsequent transaction 
bs vieil tie- bank became the actual pur
chasers of the goods and dealt with them as 
their property. .1 rmstrony v. Buchanan, 3Î» 
N S. Heps. 5511.

Trust - Il y p»t In. at ion of seeuritie» — 
Term* of pledge - Duty of pledgee.] IV
sold property to the Syndicat Lyonnais du 
Klondyke. and took, as security for the price, 
mortgages on real and personal property and 
a promissory note, and transferred the si«euri- 
ties to the bank to secure his present and 
future indebtedness to the bank, lie signed 
a document authorising the bank to realise 
on th- same !u their discretion, to grant ex
tensions and give up securities, accept com- 
positions, grant releases and discharges, and 
otherwise deal with them as they might see 
fit without prejudice to B.’s liability. The 
note not being paid at maturity, the bank 
sued the Syndical and B. upon it. and on the 
covenants in the mortgages, and obtained 
judgment against both. In the same action, 
the Syndicat, on counterclaim for damages 
for deceit, bad judgment against B., which 
was eventually set aside, but, while it ex
isted. the bank made a settlement with the

Syndicat and discharged the latter from all 
liability on tin judgment of the bank, on pay
ment of over $1:0,000 less than the debt. B. 
was not a party to this settlement, and the 
bank afterwards refused to give him a state
ment of his account with the bank. In an 
action by B. for an account and to have the 
hank ■" joined from further dealings with the 
securities : -Held. Mint the power given to 
the bank to deal with securities was to be 
exercised for the purpose of liquidating TV's 
délit, and. as to the surplus, for It 's benefit ; 
that, tie* settlement having been made solely 
of It 's interests, the bank violated their duty.

id bad not satisfied the onus of shewing 
,iat. had the whole amount of the judgment 

been recovered from the Syndical. It. would 
not have benefited thereby. Judgments in 
Barrett, \. Canadian Hank of Commerce, 7 
W !.. IL. «51», s W. L. It. 1*27, affirmed. Can
adian Hank of Commerce V. Barrette, 41 S. 
C. B

Warehouse receipts — Assignment to 
bank Promissory note — “ Negotiation " — 
Bank Act. ss. 8*1. 0<>—Company—Formation 
of joint stock company—Continuance of busi
ness of un incorpora led company, tinder same 
name Title to goods warehoused—" Written 
promise " Parties—Company in liquidation

Liquidator Costs Toronto Cnam and 
Butt>r Co. v. Croira Bank of Canada, 10 O. 
W. It. 3*13

Winding-up of hank Contributory— 
Institute.] One who holds hank shares ns 
institute may be held liable as a contributory 
when the biink is pui into liquidation. \ ille 
Mane Bank v. Kent. 4 Q. 1’. 11. 420.

Winding-up of bank -Liquidator— Ac
tion on promissory noli Amendment -Inter
vention ('out*. |—The liquidator of a bank 
in liquidation has no status to sue one of 
the debtors of the bank upon a promissory 
note which fell due before the winding-up 
order, hut the action must be brought in the 
name of the bank. 2. The liquidator cannot, 
by way of amendment, add the bank ns a 
•arty in an action which ho has begun iu 
iis own name. 3. An intervention is not a 

separate and distinct demand, but is grafted 
upon the principal action, and must fall 
with it when that action is void ab initio. 
4. In tliis case the intervention having been 
useless because founded upon grounds already 
set Up by the plaintiff, the Superior Court 
was right in dismissing it with costs. Judg
ment iu Q. It. V.) S. C. affirmed. Kent v. 
Bast, in. Q. H. 12 K. B. 12*».

Winding-up of hanking company —
Creditor's claim Notarial charges on dis
honoured cheques. It, Central Bank of Can
ada, (irand 'Trunk It. IV. Co.'s Claim, 0 O. 
W. It. 372, 373.

Bee BANKRUPTCY AND INSOLVENCY- BtLI.S 
ami No iks Company Con tram Cvar- 
ANTY 111 SllANl) AND WI IK l NSt RAM i.
Interest Landlord and Tknant—Money 
Lent — Receiver Revenue — Sale ok 
Uoods.

BAR COUNCIL.

Bee Prohibition.
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BAR OF ACTION.

See PEREMPTION.

BAR OF DOWER.

See Dower.

BARRATRY.

See Costs.

BARRISTER.

See Law Society—Ia)cai. Judges and Mas
ters— Solicitor.

BARBERS' ASSOCIATION.

Act of incorporation -By-late—Annual 
Due»—Liability for—Penalty Alternative
Remedy.] — The defendant look n license a* 
barber pursuant to the terms of the Act of 
incorporation of the plaintiffs (t!2 V. c. 90», 
and paid his annual dues until 1W>3 ; but, 
since then, refused to pay them, contending 
first, that he was no longer a member of the 
association, and secondly, that if he was a 
member, he could only la» sued for the penalty 
of $10 imposed by the by-laws for their in
fraction:—Held, that he who lakes a license 
ns barber, becomes a member of lhe associa
tion and cannot, at bis pleasure, withdraw 
from the obligations imposed on him by the 
association by virtue of the Act. and that the 
adoption of a by-law imposing a penalty is 
only an additional means of enforcing pay
ment by those in default. In the present case 
the plaintiff association had the alternative of 
suing to recover the amount of the fee accord
ing to art. 13 of the charter, or of claiming 
the penalty by virtue of the by-law. Barbera' 
Association of the Province of Quebec V. 
Coyne. Q. it. 37 8. C. 47.

BARGAIN AND SALE.

See Deed.

BASTARD.

Filiation — Paternity — " Preuve Trsti- 
moniale" — " Faite Constant» " - Admissions 
by putative father Denial of oUoaation of 
mother—Preponderance of evidence.) — In an 

nit y of a natural child, 
"la preuve testimoniale complémentaire" will 
be admitted, if. la ins answers, the defend
ant, when he is examined ns to the facts and 
circumstances or as a witness, admits facta 
which mise presumptions or point with sulli-
deal force t" reader probable the allegation 
tbat i" baa bad carnal intercourse with the 
mother of the child and that lie is its father; 
and in cn>i- the facts admitted by the de
fendant constituted a wet or continued succes

sion of circumstances, which, taken altogether 
give birth to a very strong suspicion that 
the defendant had carnal relations with the 
mother of the child at the date of its 
option, and continuing until nearly up to t in
time of its birth. The facts thus admitted 
become, from that moment. “ faiia lonatm 
satisfying the requirements of art. 233 of Un
civil <'ode, and sufficient for the admission 
of ** preuve testimoniale complémentaire " 
the paternity of the defendant. Whether tii- 
facts admitted are such or not is a question 
of fact to be decided by the Court ( I >• m-- 
lombe. t. 5. No. 235). Articles 241. 232, L'.'i;. 
and 234 of the Civil Code, which change ; !.. 
method of proof in force up to tin- time tin- 
code came into force, in the matter of proof 
of paternity, have not made any chan»- i 
what up to Iliât time was considered as rais
ing presumptions or grave suspicions of 
nature to make it probable that sexual rela
tions existed between the mother ami -up- 
posed father of the child, and consequently of 
the paternity attributed to the defendant. 
Despite the fact that the only "preuve > om 
phmentaire " adduced may be that furnished 
by the evidence of the mother, plaintiff in in
case, êaijualité de tutrice to lier child, wli - 
swears positively that the defendant is tin- 
father of her child, notwithstanding that iIn
defendant on his side swears with no less as
surance lluii lie has never had sexual im-1 
course with the plaintiff, yet the undisputed 
fact of the birth of the child added to tin- ail 
missions >f the defendant when heard a- . 
witness, give to the plaintiff's evidence a suf
ficiently preponderating force to justify t 
judgment in favour of the latter. In tin- ab
sence of evidence contradicting that of tin- 
plaintiff, proof of the identity of the child «-f 
which she is the mother and whose fatherhood 
she attributes to the defendant, established by 
the testimony of the mother alone, is sufficient, 
and this notwithstanding the fact that in tin- 
certificate of baptism, the child is represented 
as being of unknown parents ("ne de par
enté inconnus"i. Rattiyan v. Robillard. <J. 
It. 20 8. C. 222.

Order of affiliation — Corroboratu ■ 
evidence of mother of ehild. J —An appeal by 
the reputed father from an order of affiliation 
made by a magistrate was dismissed 
is no rule of law requiring the evidence of tin- 
mother to be <x»rroborated. It is a matter of 
practical expediency and good sense that one 
should adopt the mother's evidence guardedly. 
Overseers v. McCillivray. 7 E. L. it. 121.

Proof of paternity — Commencement of 
proof in renting Deposition of mother Id- 
mission of lather—Presumption.]— A depose 
tion on oath before a justice of tin- peace by 
the mother of an illegitimate child cannot 
-- n• lie- commeoeemaol of pm t it 
ing, according to the terms of art. 233. 
in nu action for the declaration of paternity 
subsequently begun by the child's tutor, al 
though such deposition has been made part 
of the record without objection from the uje 
posile part. 2. However, it matters little 
whether the existence of "the facts thence 
appearing," which may, in such an action, 
authorize proof by witnesses (art. 232, «'. 
C.), Is- demonstrated before or during the 
enquête; It is enough that such facts be estab
lished and proved before the oral evidence is 
admitted. 3. When, in such an action. the 
defendant admits carnal relations with the
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child's mother, hut at n dale outside (though 
verv near) the period fixed l».v art. 227. C. C. 
as that of the longest gestation, such avowal 
of tlf defendant constitutes a presumption 
and an indication resulting from “ facta 
thence appearing,” and weighty enough to 
determine the admission of proof by wit
nesses; and then, if it appears that the mother 
had not had relations with other men about 
the time of conception, the Court will give 
credit to her declaration under oath that the 
defendant is the father of her child, especially 
if such declaration is supported by circuin
stances and evidence supporting it. McAulay
T. McLennan, Q. 11. 20 8. C. 2Û6.

BETTING HOUSE.

See Criminal Law.

BIAS.

See Intoxicating Liquors—Trial.

BICYCLE.

See Negligence.
See Infant—Seduction.

BAWDY-HOUSE.
BIGAMY.

See Criminal Law—Marriage.
See Criminal I.aw.

BEER HOUSE—BEER SHOP. BILL OF COMPLAINT.

See Intoxicating Liquors. See Pleading.

BEES. BILL OF COSTS.

See Animals. See Costs—Solicitor—Statutes.

BEHRING SEA AWARD ACT. BILL OF LADING.
See Ship. Sec Railway—Sale of Goods.

BENEFICE D’INVENTAIRE.

Motion Dilatory exception. 1—A defend
ant cannot by motion obtain time to plead 
for me purpose of setting up non-liability to 
debts beyond assets descended, such having to
Is* secured by means of a dilatory exception, 
subject to certain delays and formalities. 
Bell v (lara au, 2 Q. P. R. 407.

BILLS OF EXCHANGE AND PRO
MISSORY NOTES.

1. Bills of Exchange, 440.
2. Cheques, 480.
3. Promissory Notes, 459.
4. Deposit Receipt, 515.

BENEFIT CERTIFICATE. 5. Express Money Orpkrs.
(Xo eaten. )

See Insurance. 0. Post Office Orders.
(Xo eaten.)

BENEFIT INSURANCE. —

See Insurance. 1. Bills of Exchange.

BENEFIT SOCIETY.

Acceptance 4ccouat stated—Mistake— 
Opening aremint /‘leading— Amendment.] — 
Acceptance of a bill of exchange is evidence 
of an account stated to the amount of the

Life Insurance in—Bee Insurance.
Sick Benefits of— See Insurance.

hill. In order to open a second account it is 
necessary to particularize specific errors in 
the account. In an action by the drawer of 
bills of exchange against the acceptor, the 
defendant pleaded generally that he accepted

BEQUEST.
the account. This defence was struck out.

See Will.
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torn* of filing an affidavit verifying th«- 
facte to he set out in tin* propose#! amended 
defence. Tin* proposed amended defence 
alleged that when the defendant accepted thi
hills he did ho under the mi*taken idea that he 
wan indebted to the plaintiff in the amount 
thereof: that such mistaken belief was occa
sioned by the plaintiff having represented to 
him, by statements of account in writing and 
by drawing the hills, that he justly owed the 
plaintiff that amount, whereas, in fact, lie 
was not indebted i" him in any amount : that 
the defendant had «Irait extensively with tin* 
plaintiff for over six years; that in course 
of such dealings plaintiff had, without de
fendant's knowledge or consent, made many 
exorbitant and illegal charges, and that if 
accounts were taken it would be found that 
the defendant was not indebted to tin* plain
tiff in any amount. This proposed defence 
and a counterclaim based on the same nlh-gn- 

in at count, w< re held bad , and v • re 
not allowed to In* filed, and there l>etng. 
therefore, no defence on file, judgment was 
given for the plaintiff, ( lark v. Hamilton, 
ft Terr. L. R. 17\

Accommodation acceptor - Ifeleasc— 
Pay nun t by drawer.]—The plaintiff agreed 
to sell certain cattle to M.. on comlition that 
M. would procure some one to accept a 
draft for the price. The defendant, at the 
request of M„ accepted a draft for the 
amount, ami a secoml draft given in r«*- 
newaI of the first, and agreed to accept a 
thin! draft in renewal of the second, but 
afterwards refused >o do so at the instance 
of M., who, in the tmuiiiiim-. had become 
insolvent. The plaintiff furnishe<l all tin* 
money iisim! to retire the second «irufi with the 
exception of $10 pahl by M. : Held, that 
tie- défendant was not relieved from his 
liability on the second acceptance by the 
payment made by the plaintiff, and that the 
plaintiff was entitled to judgment for the 
amount of the acceptance, leas the $10 paid 
by M. : —Held, that the ease was distinguish
able front one where the acceptor accepts for 
the accommodation of the drawer, who takes 
up the bill at maturity ami negotiates it to 
someone who sues the acceptor. Dill v. 
WheOtlcy, 34 X. S. Reps. 698.

Acceptance Condition- Vo tin to holder 
of bill K quit y affecting negotiability.]—Ac
tion on a hill of exchange: Held, that plain
tiff cannot recover ns he took the hill with 
notice of an equity attaching, namely, that if 
ft cars were not shipped promptly the bill was 
to Ik* aliens! to read “30 days from date of 
shipment." The acceptance was. therefore, 
conditional. Goldstein v. Gillis, 10 W. L. R.
IN

Act of commerce - Joint and écrirai 
judgment.] -A person who signs a negotiable 
instrument, although not a trader, does an act 
of commerce, and, if be has contract d along 
with others, may have a judgment given 
against him jointly and severally with them. 
Gauthier v. Drouin, ft Que. 1*. It 03.

Action for money demand -Plea of
bill of exchange—Iteply that bill not paid 
Neceunity for deposit of bill.]—Where the de
fendant pleads that the plaintiff has drawn
upon him a bill of exchange for the amount
of the claim, the plaintiff may rely that

fin* bill is overdue and unpaid, and this with 
out depositing the bill ill Court : th«- m-gl--, ■ 
to «leposit will only affect the fonts, V /•
V. I'alardeau, ft Que. I*. R, lfti).

Action by transferee — Previous action 
by drawer Sotict stun of oroeeedi 
Offer to suffer judgment.]—Action by train 
feree of overdue hill, upon which nn action 
has been already brought by trnnsf-i 
wherein offer to suffer judgment lias h- n 
made and accepted, was stayed on application 
to the equitable jurisdiction of the Court, 
transféré»* having knowledge of tin* penden- v 
of first action.—An application to comp., 
plaintiffs to sign judgment on their accept 
ance of defendant's offer to suffer judgne n- 
in first action was refused. Kennedy \
I aughan, Standard Bank of < nn. \. t aua u 
(11**1). 37 X. H. It. 112.

Action on Accepted for accommodai 
—K vide n n an to—Ju r indict ion of Co. < 
Hemovul of action into II. C. ./. by - .-/,*< >tt 
of counsel Conte on Co. C. avale.J Plain 
brought action to recover $ft2ft, being 
amount paid liy plaintiff on a draft drawn on 
him by defendant and accepted by him ami for 
costs, which plaintiff alleged was for a... ... 
moil.ition to defendant and nut because of any 
indebtedness of plaintiff to defendant. \ 
the trial the Co. C. J. for Carletou Co guv. 
plaintiff judgment for $ftUO with iut* i« st an.] 
coats. 1 MVinhml appealed to Division ai 
Court. The Court being of opinion that ih 
Court apiiealed from had no jurisdiction 
entertain the plaintiff's claim, by consent ; 
counsel the action was transferred to th- 
High Court, and the appeal treated ns it the 
County Judge who tri«-«l the action had dun. 
so at the rniuest of and for a Judge of tlu
ll igh Court :1 Held, that plaintiff had failed 
to establish his case. Judgment nppea 
from vacated and judgno-ut entered for 
f. miant dismissing the action with co :- "u 
Co. C. seal--. I'arrow v. McPhirson (lUllu, 
Hi O. W. It. !«*«». 2 O. W. X 70.

Action on bille — Limitation of actions 
Remedy barred by King's Bench Act, s. :{s 
(m)—Goods retaken — Contract—Interest 
Application of payments—Statute-barred délit 
- Claim under lien—Costs—Apportionment 
Divided success. Cornwell Co. v. liagcl, 9 W 
L. It. 4<12.

Advance on bill—To whom made—Col
lateral security. Davies v. Friedman, 2 O. W. 
It 220.

Delay in presenting for acceptance. !
Special jury found it had been the custom 

in Newfoundland in 1817 to retain hills of --x 
ehang«‘ for an indefinite period without prej:. 
dice to holder's right to have recourse to the
. i doners and drawers. In event of tin I n o 
acceptance by drawee. Mecham v. Brine 
(1817), Wakeham's Nfld. Ca. (1.

Discount by mortgage company
I'ltra were—Breach of trust—Dishonour of 
hill — Action against persons negotiating 
Duty to return trust funds :—Canada Per
manent Mortgage Corporation V. Briggt 
tlUUtl), 7 O W. R. 443.

Forged indorsement of payee - De
posit with Iwuk by customer for collection 
Indorsement by customer — Payment by
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drawee bank Refund when forgery dis- 
covered—Liability ot customer Bills of Ex
change Act—Evidence—Depositions of co-de
fendant on examination for discovery. Hank 
of Ottawa v. IIarty, 0 O. W. It. 985.

law of France Contract—Creditor and 
debtor—Indemnity.]—By the laws of France, 
a bill of exchange operate* an a real contract 
between the drawer and drawee, and this con
tract is of the nature of mandate maintainm 
tolvendœ picunitt which takes place, and is 
contracted, by the acceptance of the bill by the 
drawee. See Pothier, Contrat de Change, pt. 
1. c. 4, act. 3. No. ill. 98. 1*7. Where, there
fore, a party became surety, upon an agree
ment for securing certain advances, by future 
consignments of West India produce, and 
after such advances, but before any consign- 
men is, the party having contracted to make 
the same accepted bills to the amount of the 
advances :—Held, that inasmuch as such ac
ceptances operated as a pro tempore payment 
of the sums advanced under the agreement, 
the surety was discharged. Where two courts 
below have concurred on a matter of fact, as 
on a matter of foreign law, the Privy Council 
would require a very strong case of mischief 
to reverse them. Judgment* of the Court of 
Appeals for Lower Canada and of the Court 
of King's Bench for Quebec affirmed Iti I- 
Hugh am v. Freer ( 1837 ), C. R. 1 A. C. Of».

Limitation of action* Loan to railway 
company through general manager —Payment 
of interest— Entoppel.]—In 1*1*3 E. X. one 
plaintiff, and mother of her co-plaintiff, at 
request of F., her brother, who was chief 
executive officer of defendants* railway, and 
had management of their financial matters, 
lent the company $4.tK)0, giving him her 
cheque therefor, payable to his order, which 
he endorsed over to company, and it was 
applied to their purpose*, hut. through some 
error in bookkeeping, F. was credited with 
the loan on the company's hooks. E. N. re
ceived as security for the loan a bill of 
exchange, drawn, according to company’s 
usual custom, by F., payable to himself, and 
accepted, under F.’s instruction*, by com
pany's secretary, which F. endorsed over to 
K. N. The bill was renewed from time to 
time, interest being paid by company’s 
cheques, drawn payable to F„ and endorsed 
over to E. X, until 181*0, when she, having 
transferred the bill to her co-plaintiff, the 
interest thereafter was paid to him. On 31st
March. 1899, the an...... standing i" F.'s
credit in company's books, including this loan, 
was transferred to a firm, of which F. was a 
member, without the knowledge of plaintiffs. 
Interest thereafter was paid in same manner 
as before, but in reality it was paid by F. 
personally, of which plaintiffs were not aware. 
Payment of interest continued until 11*00. 
In an action brought in 1005 :—Held, that 
plaintiffs were entitled to recover ; the debt 
was from its inception, and continued to be, 
that of the company, and not of F., and the 
company were estopped from contending that 
payment* of interest were not made by them, 
and that such payments prevented Statute of 
Limitations from running against plaintiffs.— 
The principle of the decision in Re Tucker, 
Tucker v. Tucker, 1181*4) 3 Ch. 421», applied. 
Rickie v. Kingston and Pembroke Rw. Co. 
(11*1*1), 12 O. L. It. 341». s O. W. R. 158.

C.C.L.—15

Lost bill of exchange Security to be 
provided i"i tht payment of Solvency of the 
guarantor with n yard to his movables —Pro
duction of titles -Proof of exemption from 
charges, liens, etc.—Solvency estimated with 
regard to movables,] — The security to be 
given for the payment of a lost bill of ex
change provided for in s. 157, e. Ill*, It. 8. C., 
1006, the guarantor who shews bis solvency 
as to liis movables is not bound to produce 
the title nor proof, by the certificate of the 
registrar that they are free from all charges, 
liens, etc. This security being in a matter 
of commerce, the solvency of the guarantor 
may he judged by his movable goods. Pitts
burg Steel t'o. v. Leprohon (11**0), IS Que. 
K. R. 542. 16 R. de J. 64.

Return of bill to drawer by payee -
Indorsement by payee not essential. N. S. 
Carriage Co, v. Lockhart, 1 E. L. It. 76.

Signature and delivery of blank bill
Liability to holder l mount fill->/ in Sub

sequent holder in due courte.]—-A party who 
signs and deliver* a blank paper in order that 
it may be converted into a bill, on a certain 
condition, is liable for the amount of the bill 
into which the paper is converted, to the 
holder, in whose presence the conversion or 
filling in take* place, and, a fortiori, to a 
subsequent holder in due course. IIaeon v. 
llévanv, Q. It. 34 8. C. 103, 4 E. L. It. 563.

2. Cheques.

Action on — Pleading—Presentment and 
protest. | In an action on a cheque payable 
to order, brought by the indorsee, it is not 
necessary to allege that the cheque had been 
presented for payment within a reasonable 
time at the bank where it was payable, and 
that payment had been refused, and that the 
cheque had been protested for non-payment. 
Ih Senes V. Knard, Q. R. 17 8. C. 11*1».

Action on dishonoured cheque—Ille
gal consideration Agent's commission on 
sale of land—Real estate agent—Municipal 
by-law requiring license—Revenue by-law— 
Recovery of commission notwithstanding 
want of license — Settlement — Estoppel. 
Horner V. Stevenson, 7 W. L. It. 71*4.

Ambiguity a* to amount —Hearer of 
cheque — Responsibility — Rights of indorsers 
— Mistake — Settlement — Remedy.] — A 
cheque drawn thus. “ Pay V. X or hearer 
$2.50, two fifty /It*» dollars." signed “ E. N." 
is not an order to pay $250. Th • bearer of 
the cheque who accepts $2.50 only is not at 
fault, and incurs no responsibility to the in
dorsers. The contention that before present
ing it lie had accepted it from a debtor for 
the larger of the two sums, which the debtor 
had himself received from the indorser, can
not be upheld. An acknowledgment by the 
debtor that the bearer had made a mistake, 
followed by a settlement between them, takes 
away from the indorser the subsidiary re
course which lie might have against the bearer 
in the name of the debtor by virtue of Art. 
1031. C. C. Nadeau V. Hank of Toronto, Q. 
R. 32 8. C. 178.

Banka—Signature of drawer as agent— 
Requirements of signature to relieve drawer
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of personal liability—Bills of Exchange Act, 
h. ."2 Itoyal Hank of t an ml a v. Douglas, 4
K. L. It 42fi.

Cheque payable to order Forged rn- 
dornement Collection by third party through 
hit bank Payment over —Liability to refund 
—Principal and agent—Banka and bnnkim/.] 
—Inféodant McK.. having a cheque on New 
York payable to his order, of which In- claimed 
to he owner, endorsed and handed it to the 
defendant II to collect and pay amount over 
to him. II.. believing McE. to be owner and 
entitled to reeeiv the money, handed it to 
plaintiff* to lie collected, telling their manager 
that lie saw McK. endorse it and that he 
knew him ; but when the manager offered to 
cash it at once if II. would endorse it. he 
declined, stating he knew nothing of it. and 
it might not lie paid. For purpose of collec
tion II. i :ned his name as witness to the 
endorsem it, w. iting hem ath hia signal un 
“ without any recourse to me whatever." 
Plaintiffs collected the money and credited 
proeiMtlis to II., who accounted for them i
McE Thi New York bank subsequently d« 
uiatided the money back, alleging McE.'s 
endorsement to he a forgery, and plaintiff 
paid back amount received and brought ac
tion against II. and McK. :—lit Id. that II., 
having acted hon.-stly, was not liable for 
du it : but the facts constituted a contract 
of warranty by him that he was entitled, as 
agent tor the rightful owner of the cheque, 
to request plaintiffs to collect it and pay 
proceeds to him as such agent when col- 
iceted, and if the endorsement was forged, he 
was liabl.' to i. ; tin- amount, Fallen v. 
\\ right. K. & II. '47, followed. Hank of 
Ottawa \ il arty (P.iUti), 12 O. !.. R. 218, 
ti o W. it ll2Ti, 7 O. W. R. SOU.

Consideration — Part payment under 
until fan table contract—Statute of Fraud».]

A definite oral bargain t g....I exci |ii for
the Statute of Frauds) for the sale by the 
plaintiff to the defendant of an ascertainable 
and definite parcel of land is a sufficient 
consideration for a cheque drawn by the de
fendant upon a bank in favour of the plain
tiff for a pari of the purchase money ; and, 
the cheque living dishonoured, the plaintiff 
was held entitled to recover the amount 
there . from the defendant, the latter not 
being in possession, and the plaintiff not 
having made or tendered a conveyance, but 
being able and willing to |H*rfortu his con 
trai t. Judgment of the 4th Division Court 
in the county of Waterloo reversed. A'mzte 
V. Harper, lft O. L. R. M2. 11 U. W. R. 40*.

Countermanding payment — Innocent 
holder fur value without notice—Might» of 
nubat guent holder with notice — Holder in 
duc tourne. I — The defendant It., having 
given his cheque for $401.23 to the défend

ît: I ». the latter indorsed it to the ibf. duut 
lfcti . who deposited it to her credit in a 
savings bank, which in its turn accepted it 
and paid $400 to her, and credited her deinwit 
with the balance. Hut payment had Iteeu 
countermanded by the maker the day after 
signing the cheque ; and, as a consequence, 
when, in the ordinary course of business of 
the bank, and without unreasonable dele y, 
the cheque was presented at the hank on 
which it was drawn, payment was refused, 
plaintiff, the teller who had received this 
cheque ou deposit without its being marked

"accepted," contrary to the rules, was held 
liable for the amount by the savings hank, 
hut the latter handed over the eheque i<
him, thus subrogating him to its rights v itl 
view to bis having recourse against the par
ties. To this action the makers and the in 
dorsers pleaded that the plaintiff was not u 
holder in due course, since lie became a holder 
after ref11-aI of payment and after lie had 
notice of it :—Held, that the indorsers could 
not raise the question whether lie was a 
holder in due course or not, the cheque i 
being tainted with any illegality. (21 That 
lMi. was a holder in due course, since sli • 
had become a holder before the cheque could 
have been presented for payment : and. as a 
consequence, the savings bank and the plain
tiff taking title through her possessed all th- 
rights of a holder j- due course against tin 
maker and indorse! (ft) That the maker
and prior indorsers must pay the whole 
amount of the cheque to have a right to it 
and to be discharged from it : although the 
savings bank had retained the balance of 
IMJ.'s deposit, that was a personal matter 
between them, (laulhitr V. Heinhardt, tj. It. 
211 8. C. 124.

Conversion Forgery- Finding» of trial 
•Iudye on conflicting evidence — Joint tort
ffttur» — Bank».]— Action to recover $•'»"" 
f>>r alleged conversion of cheque drawn by 
II. upon defendants, tin- Imperial Rank, pay
able to order of plaintiff by the nann of 
“ Mrs. R. Cohen," plaintiff on the date of 
the cheque being the widow of It. Cohen. 
She claimed the cheque was s' den from her. 
and that the endorsement. " R. Cohen.” was 
a forgery. The trial Judge gave judgment 
for plaintiff. An appeal was dismissed : - 
to defendant! the Crown Hank, but allow i 
as to the Imperial Hank, the latter not hein ; 
a joint tort-feasor. Mtycra v. Frown Hun' 
13 O. W. H. M3.

Crediting customer with amount of
cheque -Negotiation—Holder for ealu- 
Diahonour of cheque — Honouring tubar
guent cheque»—Hill» of F.xehange Art, an. 
22, 5 ]. ôd, .is, "in, 7 ). 165.]—The account of 
M. at the plaintiffs' hank was $400.,r>3 ovr 
drawn. Un May 23rd he jaisted to tin1 
plaintiffs from Chicago a cheque of W & Co. 
for $1,000. dated May Itlth, with instructimiK 
to place the amount to his credit, which the 
daintiffs did on receipt on May 20th. thus 
caving a credit balance in M s favour of 

$.7.>0.47. On the same day the plaintiffs sent 
this cheque for collection to the clearing 
house, but it was returned dishonoured mi 
May 27th. W. & Co. having stopped payment 
on May 23rd. On May 2Hth certain chequ* 
drawn by M. on his account came in. which 
the plaintiffs paid and charged up. The 
plaintiffs again twice sent the $1,inio cheque 
to the clearing house, but it was on each oc
casion returned unpaid, the plaintiffs on each 
occasion crediting and debiting M.'s account 
with the $1,000. The plaintiffs now sued \' 
A: Co. ou the $1,000 cheque. It was admitted 
that M. had not given consideration for it. 
and that, if he were holder, he could not re
cover on It:—Held, that the plaintiffs, I' 
crediting M.'s account with $1,000 on receipt 
of the cheque sued on, became holders fur 
value of the latter. The itosition of the plain 
tiffs, with reference to the cheque sued on. 
became fixed when the latter was negotiated 
to them, and nothing which took place subtle-
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quently altered the plaintiffs' position, except 
that by tin- dishonour of the cheque and 
notice to M. his liability in respect to it be
came absolute, having previously Iwen only 
.•onditional :—Held, also, that the interval 
between May 16th, th<* date of the cheque, 
and May 23rd, the date of its being mailed 
to the plaintiffs, was not, in the circum
stances, sufficient to give the cheque the char
acter of an overdue bill, so as to make it, 
under s. 7** of the Bills of Exchange Act, It. 
S (\ 1000. c. 110. subject in the plaintiffs' 
hands to any defect of title affecting it :— 
lh Id. also, that s. 22 of the Bills of Ex
change Act applies to cheques. Judgment of 
Mu lock, <’J Ex. I). (UNIS». 12 O W It 1157, 
varied. Hank of Itritish Xorth .1 mérita v. 
ll ama (1000), 14 O. W. It. 325, 10 O. L. 
R. 257.

Crown -Forgeries by clerk in tinvrrnment 
department—Ha y ment hy hank — Xcyligcnre 

l.iahility to customer -Estoppel - Deposit 
of cheques in other banks—Liability over— 
Mistake.]—A clerk in a department of the 
Government of Canada, whose duty was to 
examine and check its accounts with the 
Bank of Montreal. forged departmental 
claques and deposited them to his credit in 
other bank-. The forgeries were not dis
covered until some months after these cheques 
had been paid by the drawees to the several 
other banks, on presentation, and charged 
against the Receiver-General on the account 
of the department with the Bank of Montreal. 
None of the cheques were marked with the 
drawees' acceptance More payment. In the 
meantime, the accountant of the department, 
lieing deceived by false returns of checking 
hy the clerk, acknowledged the correctness 
of the statements of the account ns furnished 
by the bank where it was kept. In an action 
hy the (Town to r«»cover the amount so paid 
upon the forged cheques and charged against 
lie Receiver-General :—field, allirining the 

judgment apjtealed from, lies v. Hank of 
Montreal, 11 O. L. It. 51)5, 7 O. W. It. 638, 
that the Bank of Montreal were liable unless 
the Crown was estopix-d from setting up the 
forgery.—/Vr Davies, Idington, and Duff, 
.1.1,, that estopped could not be invoked 
against the Crown.—l‘er Girounrd and Mnc- 
h-nnan. JJ., that apart from the question of 
l lie Crown being subject to estoppel, under 
the circumstances of this case a private per
son would not have been estopped had his 
name been forged as drawer of the cheques.— 
l‘er Davies and Idington, JJ.. that the ac
knowledgment by the accountant of the de
partment of the correctness of the state
ments furnished by the bank, being made 
under a mistake as to the facts, was subject 
to being re-oix-ned to have the mistake recti
fied.- The defemlants made claims against 
the other banks, as third parties, as indorsers 
' r as having received money paid by mistake, 
fur the reimbursement of the several amounts 
paid to them, respectively. On these third 
party issues, it was held per Girouard ami 
Mm human, JJ., that the drawees, having 
paid the cheques on which the name of their 
customer was forged, could not recover the 
amounts thereof from holders in due course. 
I’riie v. heal. 4 Burr. 1355. followed. Her 
Itavies and Idington, JJ., that, as the third 
party hanks relied o|M>n the representation 
that the cheques were genuine, which was to 
l«* implied from their payment on presenta
tion, and subsequently paid out of the funds

to their depositor, or on his order, the 
drawees were estopped and could not recover 
the amounts so paid from them either as 
indorsers or as for money paid to them under 
mistake.—In the result, the judgment np- 
pe-iled from was affirmed. Hank of Montreal 
v. The King, 27 C. L. T. 226. 38 S. C. R. 
258.

Deposit for collection — Bankers by
error collecting less than proper amount. 
Xadeau v. Hank of Toronto, 2 E. L. R. 52V.

Dishonour Holder lor value- Hanker 
charging to rustomir.]—I,., having sent his 
cheque to I), in payment for a certain quan
tity of hay, stopped payment of it on account 
of the had quality of the hay. I)., upon re
ceipt of the cheque, had indorsed and de
posited it to his « redit with (1.. and G. in 
turn hail deposited th«* cheque in his hank, 
from which lie was obliged to withdraw it 
shortly afterwards, upon the refusal of pay
ment by the bank upon which it was drawn. 
G. thi ll charged the cinque to the account of 
I >. : but I>. had no longer sufficient funds to 
cover it. G. Iiegan this action against I... the 
drawer of the cheque, claiming the amount of 
the cheque : Held., that G... having charged 
the cinque to the account of I). and having 
notified him of it. Im«l censed to be the owner 
of it, and had no right of action against L„ 
tin* cheque having In come again tin* projwrty 
of I).: and tin* latter only could recover 
against L. darnnd V. Lamarre. (J. R. 25 S. C. 
380.

Dishonour Holders in due course—Con
sideration — Banks and banking—Overdue 
bill -Delay in depositing—Reasonable delay 
— Bona fi'les—Security for customer's over
draft Subsequent overdraft. Hank of Hrit- 
ish Xorth America v. lVarrca, 12 O. W. R. 
1157.

Evidence Cheque on a bank indorsed hy 
payei Hroof of loan.)—A cheque on n bank 
indorsed by the payee is not evidence of a 
loan to him by the drawer. Of itself and 
unexplained, it is a proof of a payment by 
the drawer to the payee. Allaire v. King, (J. 
R. 33 S. C. 343.

Forged cheques — Croira—Forgrries by 
clerk in (lorcrnment department—Hayment by 
bank Xcgligence—Hass-book—Duty of cus
tomer to check accounts—Settlement of nc- 
eounts—Audit Act Estoppel—Laches—De
posit of cheques in other banks—Liability 
uvtr —Duty of knowing customer's signature 
—Alteration in position—Mistake—Liability 
as between two innocent parties—H. S. C. 
Iti$6 e, J9, s. Jit. I—A clerk of one of the de-

■ men ta of tin* | dominion < toremment 
forged several cinques upon the bank account
kepi by tin* department with tin* defendants, 
in the manner set out in the judgment, and 
deposited the forged cheques to his own credit 
with other banks (third parties!. The 
cheques went through the clearing house, and 
were paid by the defendants. The forgeries 
were not discovered for sonn* months; the 
clerk who executed them was the person in
trusted with the duty of checking the bank 
account and examining the pass-book. In an 
action on behalf of the Crown to recover the 
amount of the forged cheques, which had been 
charged by the defendants against the depart
ment's accounts, the defendants contended 
that the right to recover was barred by the
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omission or neglect hy officers of the tiovern- 
ment of duties which the ordinary customer 
owe* ■" In- hank //■/</. that, even if there 
had Ihm-d a breach of duty or negligence or 
omission on the pan of the plaintiff, it would 
not avail the defendant hank, for the frown 
in not Ixiund hy entop|iel nor responsible for 
the negligence or lâche* of its servants. Ah 
to the claim ngniiiNl the thin! party bank»., 
per Moss, C.J.O. : Where in the ordinary 
courue of dealing, there cornea through one
bank to another a cheque purporting to bear
the signature of a customer of the latter, 
which accepta it. the implication it* that it 
was ao dealt with in reliance upon knowledge 
of the customer's signature, and not upon auy 
supposed representation or warranty of Its 
genuineness hy the bank representing it.— 
Per Maclaren, .».A. : The third party hanks 
were justified in assuming that the defendant 
hank could best determine whether the signa
tures were genuine or not, and it was a fair 
inference that the defendant bank would 
know from bank usage that the third party 
banks would rely on such knowledge and take 
the fact of payment hy the defendant hank as 
equivalent to a representation that the cheques 
were genuine, and would be likely to act 
upon it. The defendant bank might, there
fore, properly be held liable on the ground 
of estoppel. The third party banks could 
not be held to have warranted the genuine
ness -.f tie- forged cheques merely bj demand 
ing payment of them without indorsing them ; 
and l*:n ing pi iced them 11 the credit of the
forger before presenting them to the defend
ant bank for payment, they presented them 
as holders for value. The effect of receipt 
from a bank of a pass-book and vouchers, and 
their retention without comment, by a cus
tomer, considered.—Judgment of Anglin. .1.. 
B O. W. II. IX',. 10 <>. !.. It. 117, a IB rmed. 
Rex \. /tank of \l out real. 11 O. L. It. .r»0.r», 
7 O. W. It. (KIM.

Forged indorsements Fraud of agent 
of innuraner company— Payment by bank. | 
—N. was the assistant superintendent of a 
life insurance company, as well a* its local 
agent at one of its branches, having sole 
control of the business there. A number of 
applications sent in by him to the head office 
were, with the exception of some five, on the 
lives of fictitious persons, and, as to these 
five, the insurances had subsequently lapsed, 
of which fact the company were kept in ig
norance. Afterwards V. representing that 
the insured were dead and the claims pay
able under the policies, sent Into the head 
office claim papers, filling in the names of
the fictitious claimants and forging their a)
leged signatures thereto, whereupon cheques 
for the respective amounts, made by the com
pany iu favour of the alleged claimants and 
payable at a branch of the defendants' bank, 
were sent to v. "i.... . doty it was, on tin
receipt thereof, to see the payees and procure 
discharges from them. On receipt of these 
cheques the indorsements of the fictitious 
payees' names were forged, and the cheques
presented to the hank and paid in good faith, 
the amounts thereof being charged to the 
company’s account : Held, that the company 
W'Tr nffi-eted by what had been done by N.
s., ii- lo predode them from disputing tiie 
right of the hank to <»ay the cheques and 
charge the plaintiffs with the amounts there
of. London lAfe In». t'o. v. Holton* Rank.

23 Ore. N. INI. 5 O. L. It. 407. 1 O W R 
437. 2 O. W It. 34. 3 O. W. It

Forgery Hanks and Banking—Deposit
act....ni Fraud Perjury Burden of : 1
Futural v. Dominion Rank, 4 E. I,. It. 232.

Incorporated club - Member*' cheque» 
payoblr to club -Authority of nrcrctary to 
endorse.] — Action to recover amount of 
cheques s.-nt lo former secretary of plaintiff, 
received hy him as club moneys and cashed 
or deposited with the various defendants in 
fraud of the plaintiffs. Cheques received by
the secretary were endorsed “ Thi 
Club” or “ Pay to the order of the Dominion
Bank for the Toronto Club.------Secretary
—Held, that he had power to endorse in this 
way, and his acts were not between him anil 
the club, conversions. Some of the chequ»s 
he cashed or handled so ns to have the 
amounts deposited subject to his control 
lh hi. that the defendants are not liable a 
unaware of any breach of trust. Defendants 
arc bona fide holders for value of properly 
endorsed cheques. Toronto Club v. Iloinimon 
Rank. Toronto Club v. Imperial Itanl, To
ronto Club v. Imperial Trunin (llMJit), 14 0. 
W. R. 2(51.

Marking by bank —Fraudulent altera 
tion-Momy paid under mintake of fail 
Xegligcnee \oticr of dinhonour — f{ca»nn- 
able delay.I—A cheque for certified by 
tin» respondent bank’s stamp was fraudu 
lently altered to $500 and paid hy the f 
s pondent hank to the appellant hank, holder- 
for value, under a mistake of fact, which 
was not discovered until the next day. In 
un action by the respondents to recover back 
$41>5 from the appellants : Held, that the 
respondents were at liberty to prove, as be
tween themselves and an innocent holder for 
value, that the cheque hud been fraudulently 
nlten-d after it had been certified. Srhofi'hl 
v. Fjarl of Itondraborough, 11S1H5] A. C. r,H. 
followed.—-2. No negligence was imputable 
to the res|K»ndenls in cashing the cheque 
without examining the drawer’s necoua' 
and, even If it were, it did not induce ?!»' 
appellants to treat the cheque as good, hilly 
v. So lari, 0 M. & W. 54. approved, it. \ 
tiee of forgery was unnecessary, and the 
cheque for $5 was not dishonoured ; and, 
accordingly, the stringent rule laid down in 
Cock* v. Mantermnn, 3 B. & C. 002. 33 it 
It. 305. to the effect that notice of dishonour 
of a hill of exchange must Is* given >*n tl»- 
ilm- dat<. 'lid i»>i apply. The rob 
be extended to other i-isps where notice of 
the mistake is given In reasonable time, a ml 
no loss has been occasioned by the delay. 
Judgment in 21 Dec. N. 400. 31 S <’ It 
344. affirmed. Imptrial Rank of Canada \ 
Rank of Hamilton, 110031 A. C. 40.

Order on debtor lreeptanee- / am or- 
porated body—Officer»—Personal liability 
Mechanii»' limn Drairback.] The plaintiff 
brought an action on the following document : 
“ The Board of Managers, Presbyterian
Church, Moose Jaw. Please pay ll 
Donga 11 the sum of $817.85 <»n my account 
and oblige me. James Brass:” which wa< 
accepted ns follows: “ Accepted. D. Mcl/«an, 
Chairman ; A. K. Potter, Treasurer.” It 
was found as a fact that McLean and Pot-
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ter were members of the bonnl, an unincor
porated body :—Held, tlmt the document was 
a bill nf exchange ; and. following Owen v. 
Van Vinter, 10 ('. It. 318. that McLean and 
Potter were personally liable thereon, Brass 
was the contractor with the Ismrtl for the 
erection of a manse. If the contract hnd 
been completed, .<n'7.85 would have been 
owing i t him ; hu' the trial Judge found 
that it hnd been left uncompleted to tie- 
value of $80. This was allowed to be set 
off against the amount of the plaintiff's 
claim : and it was contended that the de
fendants were entitled further to retain 10 
I ter cent, of the contract price for thirty days 
aftt r the com pi < tlon of Mi,, contrat t, under 
the provisions of tin- Mechanics’ Lien Ordin
ance : llrld, that the defendants were not 
so entitled. Meltougall V. McLean, 1 Terr. 
L. It. 450.

Payment refused — l{i y ht of holder 
against drawer.]- One It. gave the plaintiff 
in payment of a debt due, a cheque drawn 
on the defendant bank. Vpon presentation 
payment of the cheque ( which was not ac
cepted) was refused, the clerk stating that, 
as it was for the balance of the sum to R.’s 
credit, his pass-book must be produced be
fore payment. Within a few days It. be
came insolvent, and the plaintiff lost pa>- 
ment of bis debt. The bank admitted that 
there were funds of Il.’s to meet the cheque 
when presented, and It was not set up that 
production of the pass-book when the bal
ance was withdrawn was a custom of the 
bankers : Held, that the plaintiff had no 
right of action against the defendant for 
damages incurred by reason of their refusing 
to pay the unaccepted cheque. Silrcrstone 
v. It auk of Hoehelaga, 21 Occ. N. 309. | Hut 
see Marier V, Molsons Hank 11ST-1. 211 L.
(’. J 2Kt. |

Payable to order Liability of the hank 
on which it is drawn Might* of bearer— 
Payment on an irregular endorsement— 
Handing funds bark to bearer—Return in 
ordinary course of business and not specify
ing as the proeecds of the cheque.] — A bank 
on which n cheque to order is drawn and 
which has accepted if, is bound to pay the 
amount of it to a legal bearer and is not 
permitted to set off against him a previous 
payment which it has made to a third party 
on an irregular and insufficient endorsement. 
Vainly it is replied that the latter has re
turned the funds to the bearer when lie has 
only returned them for so much of a current 
account which he was owing and not siieei- 
fieally for the proceeds of the cheque. C. P. 
H. v. Hank d'Hoehelaga, Q. R. 18 K. B. 237.

Procurement by misrepresentation. I
—Action by endorsee on cheque. Action 
dismissed, plaintiff having given iu> value 
and knowing the defect in the title of him 
from whom he hnd received it. Campbell 
v. National Construction Co., 12 W. L. It. 
152.

Stamp Act. 1853, s. 10 (Imp.)—Ap
plication to Hritish Columbia—Bills of Ex- 

!. t Company Cheques.] Sec 
tion 11) of the Stamp Act, 1853 (Imperial), 
which exonerates bankers from liability if 
they pay on what purports to be an auth
orised indorsement, is inapplicable to British

Columbia, and hence did not come into force 
by virtue of the English Law Act. Even if 
it were brought in force, it was annulled by 
the repugnant legislation of the Itills of Ex
change A<-t. although not mentioned in the 
repealing schedule to the Act. The t’ana- 
dian Rills of Exchange Act was intended to 
modify and alter as well ns to codify the 
law relating to bills of exchange, cheques, 
and promissory notes. A local manager of 
an incorporated company, who was author
ised only to indorse cheques for deposit with 
the Rank of British Columbia, indorsed and 
cashed at ’In- Bank --t Montreal cheques 
payable to the company drawn on tin- bank :

Held, that the Rank of Montreal were
liable to the company for the amount of 
the cheques so cashed. Ilinton Electric Co. 
v. Hank of Montreal, 23 Occ. N. 202, V B. C. 
R. MB.

Specific purpose — Payment—Applica
tion to other purposes — Xotice—Trust.]— 
The appellants made a cheque for $400 pay
able to the order of the respondents, in
tending that it should lie applied as a de
posit on account of a purchase of material 
which they wished to obtain from the re
spondents through the Intervention of A. 
They handl'd the cheque to A. for this spe
cial purpose, and the word “deposit” ap
peared on tlie face of the cheque. The re
spondents indorsed and used the cheque, and 
applied the amount on an old claim which 
they bad against A. Another cheque of the 
appellants, for $100, made payable to the 
respondents or bearer, was treated in the 
same manner : Held, that by using the 
cheque for $100 payable to their order, the 
respondents became accountable to the ap
pellants for the amount : they been me trus
tees of the makers of the cheque, with the 
usual liability attaching to such relation
ship. And the subsequent cheque, although 
payable to the respondents or bearer, being 
part of the same transaction, and being used 
after notice that it had been obtained by 
false representations, the respondents should 
also lie accountable therefor. Lcipschitz v. 
Montreal Street Etc. Co., Q. R. 0 Q. R. 518.

Unauthorized acceptance by clerk In
bank - Liability of honk—Negligence—Es
toppel - Payment of cheque stopped by 
if rawer—Liability of drawer and endorser— 
If nidi r in due course—Overdue cheque—Un
reasonable delay—Cheque cashed by another 
hank Hills of Exchange I et.]— Defendants 
Y. drew a cheque, dated 9th June, 190(1, in 
favour of J. on defendant bank. On 15th 
June V. Stopped payment of the cheque. On 
30th October following, R., a clerk in de
fendant hank, by misrepresentations, got pos
session of the cheque, and without authority 
of the defendant bank marked it accepted 
with the acceptance stamp of defendant hank, 
and on same day got plaintiffs to cash the 
cheque. On the following day he ceased to 
be an employee of defendant hank :—Held, 
that plaintiffs cannot succeed. Northern v. 
Yuen, 11 W. L. R. «08.

See Ranks and Banking—Chose in Ac
tion, Assignment of — (’ontravt — 
Partnership.
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3. Promirrort Noter.

Absence of consent of maker If in
fo At o.« to nature of in»trutm nt Holder for 
value- Damagct ]—A promissory note being 
n contract. tin* consent of the pnrtics to it is1
person signs a noti* wishing t" sign nnd be
lieving that he is signing nn order for goods, 
the note is completely void even in the hands 
of a holder for value given in good faith. 
(Juirrr, whether, when* one who has so signed 
a note has done so negligently, he can In* 
sued for damages for qua»i-tort by such 
holder. Jarquen t'artier Itank V. f.alonde,
Q. It 30 8. C. 43

Absence of consideration—Evidt are. 
oimienihility of Xrtr trial.] — In an action 
upon two promissory notes for $3,000 and 
$4.<tm respectively, the defendants s<‘! up 
want of consideration nnd that the plaintiff 
was not a bona fide holder for value. At the 
trial the defendant* tendered evidence, which 
was •vfused. to shew that the notes wetc 
given merely as tweipts for stock which 
had been delivered to defendants for sale ns 
agents, that there was no consideration for 
the notes, ami that the plaintiff, who was a 
clerk in the office of his solicitors, had given 
no value therefor; also that a written agree
ment for the transfer of the stock made I**- 
tween the payee of the note and another, nnd 
one of the defendants’ firm, had never been 
noted upon, or had been abandoned :—Held. 
that whether or not evidence was admissible 
to shew that the notes were given as receipts, 
the defendants were entitled to give in evi
dence all the facts which would tend to 
establish want uf consideration, and this 
having been denied them, a new trial was 
directed. Clarke v. I nion Stork I'ndtrwrit- 
ing Co. of Peterborough. 8 (). W. K. 737, 13 
O. L. It 102. U O. W. It. 4St|. 14 O. L. It. 
198.

Acceleration — Innolvcncy — Prc»rnt- 
imnt and notice. 1—Where a promissory note 
becomes payable before maturity b.v rea
son of the insolvency of the maker and in
dorser. presentment and protest against the 
indorser are nevertheless necessary, and in 
the absence of protest lie is discharged from 
hi* obligation. The provision* of the Hills 
of Exchange Act, respecting presentment, 
protest, nnd notice of protest, are applicable 
to a note becoming due by reason of the in
solvency of the parties, ha flanque .Vd- 
ttonale v. Martel, Q. 11. 17 8. C. 97.

Accommodation co-maker — A'noic- 
Irdge of holder—Ertennion of time without 
notire—/tight to notice of dishonour Prin
cipal and aurrty—Failure of creditor» to 
proceed promptly again»! principal debtor— 
Failure to give nun ty notice of default of 
principal dibtor—Evidence of prejudice—Ite- 
leaac—Xew trial.]— In an action by the 
payee of a promissory note against the tw’o 
joint makers, it appeared that the defend
ant D. signed ns maker entirely for the 
accommodation of th« defendant K., nnd 
without receiving nn consideration there
for. and that the plaintiff knew at the time 
of taking the note that I). was nn accom
modation maker only. The plaintiff placed 
the note with hi* bankers ns collateral se
curity for hi* indebtedness to them, and the

bankers indorsed upon it the words “ox 
tended for 9 months." I>. was not notified 
of this extension. There was no evidence that 
the time was extended for K.’s benefit, 
either by the bankers or the plaintiff, or 
that K. was ever informed by either of them 
that lie could have 9 months more in which 
to pay :—Held, that I». was not released 
by the extension of time without notice to 
him. Held, also, that !>., ns an Hccomtuo 
dation maker to the knowledge of the plain
tiff, was not entitled under the law mer 
chant or the Hills of Exchange Act to no
tice of dishonour.—The note fell due on the 
20th October. 1907 : the plaintiff took n 
proceedings against It. or K. until more than 
14 months after that date : I». was never 
notified that the note had not been paid 
until the (1th October, 1908; at some time 
the evidence did not shew when- K. made 
an assignment for the benefit of his credi
tor* the ex Idence did not shew n h< thet 
plaintiff proved his claim against the estate 
or not. nr whether It. might not have done 
so and obtained some benefit if he had known 
that K. had not paid the note : - //*/»/, tl i: 
there should be a new trial so ns to give |i 
an opportunity of proving that he was in 
some way prejudiced by the omission 
notify him of K.’s default—the position be
ing that the plaintiff, the creditor, had failed 
to proceed promptly against K., the prin 
pal debtor, and failed to give I>.. the surety, 
notice of K.’s default, and upon these far 
if damage were shewn, f>. would he di< 
charged from his liability.- Kalmet v. A m 
*er, 13 W. L. It. 91. as to granting a iv-w 
trial, distinguished. Judgment of \«.o|, i 
'l.i': 'l Hough \. Kt nn< da 119101 | 
W. L. It. 1574.

Accommodation endorsement - Cal
lateral tecurity by mortgage.]— Plain 
as assignee, brought action to recover $'.nni 
upon a promissory note made by Hannah 
Hoelimer and A. O. Hoehmer and endorsed 
by defendant, dated May 3rd. 1903, payable 
three months after date. The action was 
tried twice, through I lie evidence nt first 
trial being vague, indefinite nnd unsatisf n 
tory, and nearly, if not quite, ns unsatisfac
tory on the second trial. At trial judgment 
was given plaintiff for $!NiO with interest 
nnd costs. The Idvisionnl Court, II < > 
W. II. 349. reversed the trial Judge, holding 
that iho note xvns nn accommodation note, 
given to partly secure a debt from Ho.-h- 
mers to Erh for $25,000, and that such debt 
was paid by Erh to King. Plaintiff’s ap
peal to the Court of Appeal allowed, and 
judgment of MacMahon. 13 O. W. R. 
70S. at trial restored. Wade v. Living»ton 
<19101, 13 «. W. R. 224.

A'rommodatioa endorsement Prt-
aumption» and oral te»timony.\ When a 
promissory note, payable to order and dis
counted bj a bank, la taken op, al It 
turity. by the payee without finîtes ns 
against the endorser, nnd without detrnnd 
or payment for a fieriod of close on three 
years, there i* thereby created a 'ong pre
sumption in the maker’s favour tlmt tin* 
note was given without consideration and 
to accommodate the payee nnd proof b.v oral 
testimony of such facts is permissible. ItaH»- 
»rau v. Xadeau, 19 Que. K. B. 97.
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Accommodation endorser 1 etion for 
indemnify aaainst maker—Condition prece
dent — Xotiee of dishonour.1- The obliga
tion of the endorser of a promissory note is 
n conditional obligation, the condition being 
that the note shall be protected and that 
notice of protest shall be given to him. 
Therefore, lie has no right of action against 
the maker for indemnity in respect of bis 
obligation, even after the note has fallen 
due, if it has not been protested and notice 
of protest given to him. Trottier \. Rivard, 
Q. It. 23 8. C. 52(1.

Accommodation endorsers — Cosure
ties—Contribution (Irder of indorsements. ] 
—The plaintiffs and defendant were both ac
commodation endorsers of a promissory note. 
The plaintiff was the payee, but. when the 
instrument was given to him to endorse, the 
defendant’s name was already on the back 
of it. and the plaintiff endorsed under the 
defendant's endorsement. Each testified that 
Ids liability was to be secondary to that of 
the other—not that they so agreed with each 
other, but that the maker mi agreed with each 
of them respectively:— Held, that, being 
sureties for the one debt, the rule of equit
able contribution applied, and the plaintiff, 
having paid the debt, was entitled to re
cover only half of it from the defendant. 
Macdonald v. Whitfield, 8 App. ('as. 733, 
discussed. Htcary v. Stay tier, 24 Occ. X. 

7 O. L. It (184. 3 O. W. It. 244, 557.

Accommodation endorser Transfer to 
bank ns collateral security for debt of maker 
of note — Transactions between bank and 
maker Release of note—Payment - Action 
to recover amount paid Fraud and misrepre
sentation Statute of Limitations—Appeal— 
Costs. Kvans v. Bank of Hamilton, 12 O. W.
:: Tilt ’ ‘ ' u B 314.

Accommodation endorser ll'oim* of 
notice of protest. |—Action on a promissory 
note against the defendant <). as endorser. 
Tlie defendant pleaded that he was only a 
guarantor on the note, and had received none 
of the proceeds thereof, and that, ns he had 
received no notice of protest, he was dis
charged from all liability. The evidence 
shewed that when the note fell due Q. had 
gone to the plaintiff, offered a renewal note, 
mid had asked for time in which to pay :— 
Held, that this action on the part of Q. was 
a waiver of protest under the Bills of Ex
change Act. Smith v. I.any, 22 Occ. N. 418.

Accommodation endorser. | Wife in
dorsing for benefit of liuslmnd -Absence of 
independent advice—Notice to plaintiffs — 
Benefit for plaintiffs. Bank of Montreal v.
Scott, 3 O. W. It. 523. « O. W. It. 411.

Accommodation maker —■ Conditional 
delivery- Hank—Xotiee to agent.]- In an 
action brought by the plaintiffs against the 
defendant M.. ns endorser of a promissory 
note made by 8., and ns joint and several 
maker with S. of two other promissory notes, 
the defence chiefly relied on was that the 
notes were signed by M., and delivered to 
the plaintiffs' agent under a special agree
ment. of which the plaintiffs had notice, 
that they were not to be used until they

had been endorsed or signed by certain other 
partie-; ns co-sureties. The evidence shewed 
that the defendant S. was largely indebted to 
the plaintiffs for advances made by the 
plaintiffs' agent, for which the plaintiffs 
were anxious to obtain collateral security, 
and that the notes were taken for that pur
pose, and not as ordinary discounts; nlso, 
that the signature of the defendant M. to 
the notrs was obtained by the plaintiffs' 
agent, under instruction from the cashier of 
tlie bank : also, that, at the time the notes 
were signed, the plaintiffs’ agent was told 
by M. not to take them unless the other 
signatures were obtained, and replied. “ that 
is nil right nlso, that the notes were signed 
in the defendant’s office, and that no part 
of the transaction took place in the office of 
the bank :—Held, setting aside the findings 
of the jury, that the signature of M. was 
obtained in the course of the business of the 
agency, and within the scope of the agent's 
authority, and that his knowledge of the 
condition upon which the signatures were 
obtained must be held to be the knowledge of 
the bank. Held, also, that if the agent, act
ing under the authority of the cashier, ap
plied to the defendant M. to sign the notes, 
and. in order to Induce him to do so. agreed 
to nnv condition, or did anything to lend M. 
to believe that they would not be used by 
the bank until another person had signed 
them, the bank would lx- bound, although the 
conduct of tie- agent was unauthorised, and 
knowledge thereof was concealed from their 
officers. Commercial Hank of Windsor V.
Smith. 34 N. 8. Reps. 42(5.

Accommodation maker — Holder for 
value- -lii/nitics—Defects in title — .4 <7rrr- 
mrnt for reneiral—Carol evidence—Agree
ment Signature—Amendment — /‘ortie*. 1 
—The trial Judge found that the promissory 
note sued on was made by the defendant for 
the accommodation of K.. the payee, subject 
to the conditions that : (It it was not to '»e 
used at all except in a certain stated event :
121 it was to be negotiated, if at all. only 
at a certain* named bank ; and (3t it was 
renewable for the stated period, which had 
not expired at the commencement of the ac
tion. lie also found that the second and 
third of these conditions had been broken : 
that the plaintiff acquired the note, though 
for value, after maturité, from one (’.. the 
trustee for the benefit of the creditors of K„ 
and not from a certain bank which, at the 
time of the arrangement whereby In- acquired 
the note, actually held it as a collateral se
curity for an indebtedness of K. :— Held, 
that these conditions were “ equities attach
ing to the note." and their breach “defects 
in the title of the person who negotiated it 
that the note was affected by them in the 
hands of both C. and the plaintiff : and that 
therefore the nlaintiff could not recover. The 
nature and effect of an accommodation note 
discussed. Where a note is subject to an 
agreement for renewal, ir the renewal is not 
contemplated, except on the happening of an 
event not within the knowledge of the holder 
alone, the obligation of offering to renew 
is on the party entitled to renew. The ne
cessity for such offer and the time within 
which it must be made discussed. In this 
case there was a continuing offer to renew, 
and a continuing refusal to accept a renewal.
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The character of the evidence of notice of 
defect* in title discussed. Where it it made 
to appear that a note, transfer, or other 
writing i* merely an incident In or part of 
a larger agreement, and there la no writing 
in which the parties professed to set down 
all the terms «if their agreement, oral evi
dence of the agreement is admissible. Signa
lait ........ eentional mode of declaring »
writing to he the record of an agreement ; hut 
It is not essential, except where made so by 
statute. The fact that such a writing is 
directed to a third party doe* not prevent it* 
I wing taken ns the record of such an agree
ment. <>n the plaintiff's application an 
amendment was allowed adding the bank, 
with it* consent, as a co-plaintiff, on the 
terms that the hank stand on the title of the 
plaintiff UacArthur V. MaeDoirall. 1 Terr
L. B. 34ft.

Accommodation maker 1 Holder in 
due course— Discount — Finding of trial 
Judge - Credibility of witness—Appeal. M al
so ns Hank v. Straws, 6 O. W. R. 479, <1 
O. W. It. 067.

Accommodation makerLiability of 
—Payee pledged note to bank after matur
ity a» collateral security Right of bank to 
recover amount due bank by payee—Hank 
truster for payer for balance of note-- Hills 
of Eaehange Art, ss. .5}. 70.1—Payee pledgis] 
a past due note to bank ns collateral secur
ity to Ills Indebtedness. I tank sued on note. 
Certain collateral matters arising between 
payee and maker of the noie were pleaded 
as n defence.— Boyd, C., held, that the bank 
held the note for value so far as payee was 
indebted to the Imnk, and could recover to 
the «‘Stent of that amount under Bills of 
Kxchangi ket I and 7" ■ that there
were no equities attaching to the note ; that 
hank was trustee for payee for balance of 
note. Men Hants Hank v. Thompson (1010),
m o. w. it. no. i o. w. x. loin.

Accommodation maker -Renewal note 
obtained by fraud of principal maker — 
Right t» sue on original note — Division 
Court—Hover to amend Evidence.]— The 
defendant joined in making a promissory 
note, as the payees, the plaintiffs, knew, for 
the accommodation of his co-maker When 
it Itecame due. the latter brought a renewal 
note, purporting to lx* signed by the defend
ant. which the payees accepted, and gave up 
the original note stamp**! “ paid." The prim
ary debtor becoming Insolvent and dying, and 
the plaintiffs failing to get payment of the 
renewal n«ite out of his estate, they sued 
the defendant upon it. in a Divisional Court, 
where there was a tidal by jury. The defend
ant swore he never signed the renewal note, 
hut. nevertheless, there was a verdict for the 
plaintiff*. A new trial was then granted, 
resulting in a verdict for the defendant. A 
further new trial then being granted, the 
Judge at the trial allowed the plaintIrT* to 
claim in the alternative upon the original 
note, as well ns claiming upon the renewal 
note, and to amend their claim accordingly. 
The jury then retained ■ verdict for the 
plaintiffs on the original note. The defend
ant applied for a new trial, which was re
fused. and he then appealed to this (vourt :

—/ItId. that the Division Court Judge had 
jurisdiction to amend the plaintiffs’ claim 
us he hud done, nnder Rule 4 of the Dili 
sion Courts.—2. That the renewal note !.. 
Ing a forgery, so far as the defendants 
signature was concerned, and the plaintiffs, 
thi ref n hat In bet n Induct d bj tbt pi 
ary debtor’s fraud to give him up the origi
nal note, the plaintiffs retained a right to r<- 
cover In equity on the original note. ?, 
That a witness was entitled to refer to en 
tries in the hooks of the primary debtor. 
mad«‘ by him or under his direction, to re
fresh his memory. Matthews v. Marsh, ‘.*fl 
Ore X. 1M. r. O. L. It. MO. 2 O. W. It 
217

Accommodation maker — Subsequent 
endorser with notice paying holder — Sum 
mary judgment. Loir ods v. Clay, 2 E. L. It 
2K7.

Accommodation maker— Sun ty for co
maker Knowledge of holders Extension of 
time for payment to principal debtors t'on 
nant not to sue— Reservation of rights against 
surety.] Action on a promissory note mini- 
by defendant A., claiming to be surety for 
M. Plaintiff gave B. time to pay. but no 
binding arrangement made, plaintiff's rights 
hgainst A. being reserved Judgment against 
both defendants. Hove reign Hank v. Thomp
son (11HKI), 14 O. W. It. 3*7.

Accommodation makers — Sureties— 
Renewal — Consideration Evidence Pro
mis.- of holders as to non liability—Failure to 
obtain signature of principal debtor as co
maker. Murphy v. Ilrydni. 7 O. W. It. UÔ0

Accommodation note by officers of com
pany to secure advances to company—Con- 
aide rat ion— Personal liability -- Guaranty. 
Hank of Xova Scotia V. Dickson. 10 O. W 
It. 742.‘

Accommodation notes given for spe
cific purpose — Extent of liability of makers 
— Xotlce to holders — Limited security — 
Memorandum of hypothecation — Account 
Continuing security— Interest —Cists. Mur
phy V. Murphy, 1) O. W. It. .’Mi.

Accord and satisfaction —Agreement
to accept land in payment of debt Holm- 

ithority i g cut’s authority.} One
C.. a commercial traveller in plaintiffs' .-m- 
ploy, called on defendant and pressed for 
payment of an overdue promissory note. De
fendant offered to give a panel of land in 
payment, and C. in company with defendant 
inspected the land, twrote plaintiffs sub 
mining the proposition and giving a speci
fic description of certain land. Plaintiffs 
wrote a solicitor instructing him to prepare 
h convey a nee thereof. The solicitor, finding 
that there had been a misdescription in the 
letter to plaintiffs, accepted a conveyance of 
the land actually shewn by defendant to (V 
Held, in an action on the note, that plain
tiffs were hound as by an accord and satis
faction and could no! recover. Hither v. 
Manly, 0 B. C. It. 267.

Action by holder - Fraud—Xotire . | — 
The holder of a promissory note who. at the 
time of its transfer, hail actual knowledge
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lbat it wii originally obtained by false re
presentations and without consideration, lias 
no action to recover the amount from the 
maker. (Juimond v. Hatalon, (j. It. 29 8. 
C. 8

Action by payee against endorser
Liability of endorser Buis of Exchange Act 
—Authority of decisions- Agreement Reci
tals—Estoppel. McDonough v. Cook, 11 O. 
W. R. 991.

Action by payee against endorser
Liability of i naorser HHIh of Er<hang< Act 
— •• Negotiated" ay minent Estoppil.] — 
Plaintiff was payee of two notes. The de
fendant Crawford endorsed the notes before 
delivery to plaintiff : lldd, that this endorse
ment made Crawford liable: Held, further, 
that ('raw ford is estopped as he was a party 
to an agreement with plaintiff in which he 
says he was an "endorser” of the original 
note, those sued on being renewals thereof 
and similarly endorsed. Hobtnson v. Mann 
(19U1), 31 8. ('. It. 4M. followed; McDon
ough x. Cook, 13 O. W. H. 808. 19 O. L. It.

Action for money lent — proof that 
note given—Production of note — proof of 
lou Indemnity—Coat». |--Where, in an ac
tion of a loan the defendant admits the 
loan, but alleges that he gave a promissory 
note for the amount, and this admission 
constitutes the sole proof of the loan, it 
cannot be divided. 2. A person who, on 
oinking a loan of money, receives a promis
sory note for the amount, cannot maintain 
au action upon the loan without producing 
and tendering to the debtor the note so 
given, or in the event of its being lost, with 
out proving the loss, and obtaining an order 
th.it its loss shall not be pleaded by the de
fendant upon plaintiff giving security to the 
satisfaction of the Court or Judge against 
the claim of any other person upon the 
note 8. Although the defendant is en tit l< d,
in the absence of compliance with the above 
conditions, to ask for the dismissal of an 
action brought simply for the recovery of 
the loan, yet where he has declared his 
readiness to pay on proof of loss being made, 
and indemnity given, the Court, in order to 
avoid further litigation, may treat the ease 
as an action on a lost note, and give judg
ment for the plaintiff on condition that se
curity be given according to law—the defend
ant’s costs in such case to be paid by plain
tiff. Testier v. CailU, Q. It. 2ft 8. V. 207.

Action on. brought by assignee of ad
ministratrix of holder.]—Transfer after ma
turity—Set-off of claims against estate of 
holder — Services—Account Evidence. (>. 
IP. Kerr Co. v. liurkman (N.W.T.), 2 W. 
L. R. 430.

Action on, by trustee for payee.] -En
dorsement by payee after action—Equitable 
right of action. W at$on V. Coates, (I O. W. 
R. 609.

Action on—Defence Absence of eonsid- 
rntion—Plaintiff not bona fide holder for 
slue—Collateral contract—Oral evidence 

New trial. Clark v. I'nion Stock I ndiTti'rit 
ing Co. of Peterborough ( 1906). 8 O. W. It.

Action on — Defence—Accommodation— 
Absence of Consideration-Extension of time 
for payment—Fraud—Holder for value with
out notice or knowledge. Anthes v. Rtoltz,
12 O. W. It. 549.

Action on Defence—Accommodation — 
Evidence—Set-off. Ladite Cold Mining and 
Itei clopinent Co. of Yukon v. Prudhomme 
(Y.T.), 2 W. L. It. 482.

Action on Defence—Accommodation— 
Withdrawal of election petition—Agreement 
to waive costs Illegality. Johnston \. Wood,
4 E. !.. It. 31(1.

Action on- Defence — Agreement—Vio
lation Condition-—Parol Evidenct of.] To 
the plaintiff's claim against the defendant, 
ns maker of a promissory note for $238.58, 
the defence was set up that in consideration 
of tlie defendant's forbearance to commence 
proceedings, in the Probate Court, for proof 
in solemn form of the will of A. (’., the 
plaintiff agreed to advance the defendant, 
on account of a legacy to which she was 
entitled, as guardian of her infant children, 
a sum of money, to be expended in repairs to 
property of the said children, and that the 
plaintiff, not having the money required for 
that purpose, requested the defendant to sign 
a note for the amount, which note was in
dorsed by the plaintiff to a linn which had 
done a portion of the repairs, and that the 
note was given on the understanding that 
the plaintiff would pay it when it became 
due, and would deduct the amount from the 
amount payable to the defendant, as guardian 
of her said children; and in answer to the 
plaintiff's claim on a second note, for the 
sum of $15(i. the defendant, on the trial, 
sought to give evidence to shew that the 
note, although expressed to be payable on 
demand, was made subject to a condition 
that the defendant should not be called upon 
for payment, unless her children should die 
before a legacy to which they were entitled 
under the will of A. ('., should become pay
able:—field, that the defendant, having vio
lated her agreement by commencing proceed
ings in the Probate Court, and having sue- 
seede'l in setting the will aside, could not set 
up the agreement as a defence to the plain
tiff's action on the first note ; and that the 
second note being absolute on its face, evi
dence could not be given to vary its terms, 
there being no evidence to shew that it was 
given on a condition, or as an escrow, or 
only to be treated as a note in a certain 
event. McNeil v. Cullen, 37 N. S. Reps. 1.1.

Action on — Defence — Composition and 
discharge- Payment into Court Costs.] — 
The defendant, being in difficulties, procured 
from nil his creditors, among whom were the 
plaintiffs, a deed of composition and dis
charge, on the terms that within (50 days he 
should give them secured promissory notes 
representing 75 cents on the dollar. Itefore 
expiration of the 00 days, the defendant, un
der pressure from his creditors and by an ar
rangement with them, sold his entire assets 
on certain terms, which netted to the credit
ors ($4% cents on the dollar, payable and paid 
by the purchaser's promissory notes. All the 
creditors except the plaintiffs, upon receiving 
the U4Mt cents on the dollar, gave a formal
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discharge to the defendant. The plaintiff* 
"oed upon the promissory notes for the hnj- 
ane. <.f their original debt, or. Alter
natively for the different between (\4% 
and 75 cent*. ou the dollar. The de
fendant pleaded several defence* and paid 
the amount representing this difference into 
Court together with cost* up to defence. The 
jury found in answer to certain questions: 
(1i that the plaintiffs did not receive the 
64'j cents in full of their claim; (2) that 
they di«l receive it on account of the 75
cents; and (3) that the cents wn* not 
pa 'I en aet oent of the original claim /f-M, 
that the plaintiffs* right of action on the
promissory note* waa defeated by the agree
ment for compoeitlon and discharge, although 
its terms had not been fulfilled ; and the ac
tion was dismissed with costs. Effect of
payment into Court upon form of judgment 
and disposition of costs, discussed. Howland 
v. (/rani, 2 Terr L. It 158, 2<t 8. C. It. 572.

Action on — Defence — Demand note — 
Abtrnct of drmand—Coati. 1—The neglect to 
demand payment of a promissory note pay
able on demand, or default of an allegation, 
in an action to recover the amount of the 
note, that such demand for payment was 
made, cannot be the subject of the defence in 
law, such an action Importing a demand of 
payment.—2. The neglect to demand pay
ment before the Institution of the action may 
at the most permit the defendant to escape 
the cost* of the action upon depositing the 
amount claimed or due. Eattern Toicnthipt 
Bank v. Woodward, <1 Que. P. R. 458.

Actions on — Defences—Evidence—Com
mission to Manitoba—Judgment for plain
tiffs with Interest and costs. Con. Bank of 
Com v. Hoorn (1PU>), 111 O. W. R. 968; 2 
O. XV N. 45.

Action on—Defence— Fraud and misre
presentation — Notice—Trustee—Enquiry— 
Failure of consideration Allotment of shares 
— Holder in due course.)—Action to recover 
amount due on a promlssorv note. Judgment 
for plaintiff. The note being made payable 
to a trustee does not make it the duty of the 
transferee to investigate the trust. Held, 
that there was consideration for the note, the 
aha re* for which note given having been al
lotted. Lcner V. Dawson, 11 W. L. R. 077.

Action on- Defence-Foreign Companies 
Ordinance— Vote in favour of forrirjn com
pany doing butinent in contravention of Or- 
dinanre—Notice to endorsee.)—The Foreign 
Companies Ordinance, 1905 fc. 14 of 1903, 
1st session), provides (e. 3), that no foreign 
company bivui gain f<>v its object, «-r a part 
of its object, shall carry on any part of its 
business in the Territories, unless it is duly 
registered under the Ordinance, and imposes 
a |wnalty for breach of this provision ; it fur
ther provides (*. 10), that any foreign com
pany required by the Ordinance to liecome 
registered shall not while unregistered lie cap- 
able of maintaining an action or other pro
ceeding In any Court in respect of any con
trol main ill whale or in part in the T.rri- 
tories, in the course of or in connection with
business carried on without registration, con
trary to the provisions of s. 3:—Held, that an 
endorsee win notice of a promleaory note 
made to a foreign company in the course of

and In connection with business carried on in
contravention of the above provision....... .
not recover.—The plaintiff was the endor . 
of a promissory note made by the def.-ndai n 
in favour of the Sawyer and Massey ('<>, |.t 
to secure the price of certain thresh in 
chlnery. The defendants, with other d< f n 
set up by the 3rd tiara graph of their def. ».•« 
that the note in question was given to an un
registered foreign company engaged in s.-iling 
machinery for gain within the Territories by 
resident agents, of which facts the plaintiff 
had notice when he became the holder of the 
note, am' that they would rely upon the pro
visions of the Foreign Companies Ordinal: - 
—On argument of the question of law thus 
raised, the facts above set out were admitted 
—Held, a good defence in law. Ireland \ 
Andre,et (19 ). <1 Terr. L. It. IN.

Action on - Defence — Misrrpn sen n 
Hon. )—An action on a promissory note nind* 
by defendant in favour of plaintiffs, in • 1V 
ment of premium on a policy upon his |.f 
was dismissed upon the ground that plain 
tiffs' agent misrepresented a material fa. 
defendant, and thereby induced him t<• a; 
for insurance and sign the note. Prudential 
life Int, Co. v. Hardwick (1910), 15 \Y L 
It. 143.

Action on Defence—Non fecit Consid
eration — Purchase price of horse Finding 
as to signatures — Knowledge of nntni of 
document signed — Agreement admittedly 
signed—Reference to notes—Holder in du 
course. Dart V. JIcQuoid (11KN5). SO \\

Action on—Defence—Payment—Forgery 
—• Conflicting evidence — Onus —
Hebert v. Harel (Man.). 2 XV. L. |(. i<

Action on—Hold,r in due courte—Tran»- 
fee Indorsement Pleading — B,II. 
Ixcharje Act —• Amendment — Cost* 1 
The claim of the plaintiff was set out in 
the statement of claim as follows: " n, 
plaintiff claims against the defendants i r 
the payment of the sum of JE249.K4. 
amount of a promissory note and inter-r 
thereon, dated the 2nd December. 1907.
made by the defendants, payable two v« 
after date, to the order of C. If., at 
which sail! promissory note was duly trri 
ferred by the said C. II. to the plaintiff • 
valuable consideration, before maturity.” Th
ey Idenee at the trial shew»*d an indorseiic r»t 
and delivery, and that the plaintiff wa- 
ladder in due course .—Held, that the plead
ing was insufficient to establish a right --f 
action under the Rill- of Exchange Act Tic 
plaintiff was allowed to amend and t-> nil- 
that the note was duly transferred <,r in
dorsed to the plaintiff, and the plaintiff Mo
by became the holder for value in due roar 
and the plaintiff was allowed to enter jti1 
ment for the amount of the note, with - -t-1 
of a default judgment, less the defendants' 
costs of defence—as it was admitted that 
they would not have defended had the plead
ing been pmperlv framed at first, //ton v 
Bonnet (1910), 14 XV. I* R. 534

Action on — Intoleeney of defendant 
Notes maturing pending action — Am< 'i.i- 
mitlf 1 A plaintiff who surd .>n ■ 
notes, some of which would not yet be due
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hat for debtor’s Insolvency, tuny subsequently, 
by supplementary declaration, plead that 
some of tho«e notes have matured and have 
been protested since the action. Molsons /tank 
v. Steel, 5 Quo. I’. It. 237.

Action on Liability of maker.- Qvaran- 
tnr.]—lie hi. that the defendant is the maker 
of the note in the position of u guarantor. 
Brickfield v. Front« ( 1909). 1 O. W. N. <12.

Action on — pleading — Irregular pro- 
tent \/ftdavit. ! A plea to an action against 
the endorser of a promissory note, alleging 
that notice of protest was not regularly 
given, should lie set out especially the irregu
larity complained of ; and. further, such plea 
must be supported by affidavit establishing 
the facts alleged : Art. 208. C. C. P. R>*f- 
ern Loan and Trust Co. V. Ronn, Q. II. 12 
K. R. 220.

Action on —Lien notes—Construction and 
operation between original parties—Not equiv
alent to promissory notes—Leave to amend 
—Terms—Costs. Vew Hamburg .',1 anufac
toring Co. v. Weisbrod (N.W.T.) (1900),
4 W. L. H. 125.

Action on—Plea that time for payment 
had been extended—Covenant not to sue— 
Demurrer. Stevenson v. Kouyhan, 4 E. L. It. 
315.

Action on — Pleading — Admissions — 
Presentment — Affidavit.] — In an action 
upon a promissory note, the defendant who 
admits the amount and date thereof, and his 
signature as endorser, and denies all the other 
allegations, is prevented from pleading after
wards a special defence.—2. The plea alleg
ing default of presentment of a note payable 
on demand must be supi»orted by affidavit; 
if not it will be struck out on exception to 
the form. Hatres v. Fulton, 2 Que, P. It. 561.

Action on — Pleading — Consideration 
— Administrators — Illegal appointment by 
foreign Court. ]—A defendant, sued upon a 
promissory note, may plead that the note was 
given without consideration and may set this 
up as a defence against the holder deriving 
his title from administrators Illegally ap
pointed by a foreign Court. Poirier V. 
Arnault, 5 Que. P. It. 139.

Action on — Pleading — Declaration— 
Necessary averments.] — In an action on a 
promissory note, it is not necessary to allege
that the pay......ndorsed the note, nor how the
plaintiff came into possession of the note; pro
vided the declaration is in conformity with the 
special rule contained in Art 123 C. P. Stern 
V. hnaupc, 9 Que. P. It. 245.

Action on - pleading — Demurrer — 
endorsement in blank Holder — Presump
tion.]—In an action on a promissory note, a 
declaration in accordance with form 6 of
............. A (Art. 123, C. C. P.l. le rafl
dent, though there he no averment that the 
plaintiff is the holder of the note, nor by 
whom it was endorsed to him, nor that the 
plaintiff gave value therefor.—2. The Court, 
for the purposes of a demurrer, cannot look 
at papers filed with the declaration, such as 
the protest of a promissory note sued on.—3. 
When a promissory note is endorsed by the 
payee in blank, a person who brings suit 
thereon and produces the note, is presumed 
to be ihe holder in due course, and it is for 
the defendant to rebut this presumption by 
making the proof required by s. 80. s.-s. 2. 
of the Rills of Exchange Act, i.e.. that the 
issue or subsequent negotiation of the note 
is affected with fraud, duress, or force and 
fear, or illegality. Ridgeway v. Dansereau, 
Q It. 17 8. C. 170.

Action on—Price of nnods—F.rorbitancy 
—Defence. 1 — To nn action founded on a 
promissory note the defendant cannot set up 
a defence going behind the instrument itself ; 
he cannot plead that it was given in pay
ment of goods sold at nn exorbitant price. 
Renaud V. Itougie, Q. It. 10 8. C. 405.

Action on — Purchase of shares — 
Want of consideration — Inference from 
fads Onus. 1 Plaintiffs brought action to 
recover fl.380, being the amount of a demand 
note given hv defendant in connection with 
1Ü shares of "stock in plaintiffs bank, said to 
have Item allotted to him. The defendant 
pleaded want of consideration, claiming that 
no shares w ere ever allotted to him : IJeld, 
that the evidence shewed that the stock for 
which the note was given never was and never 
could have been delivered to defendant, there
fore. there was a total failure of consideration 
for the note. Action dismissed with costs. 
Judgment of Magee. .!.. at trial and of Divi
sional Court < V.Kttn. 13 O \\ R. 
n,id,-. Sovereign llank v. Melntyre (1909), 
1 « ,, iv it vu a 1 O W. N. 2->4.

Action on—Stay—Bringing in endorser 
en garantir.]— A party becoming holder of 
note after maturity, is subject to all equities 
between original parties to note, and defend
ant sued ns maker of note, may, by dilatory 
exception, have delay to call in warranty the 
endorser as his garant, to take up his fait et 
cause. Le vino ff v. Richard < 1000 ». 8 Que. 
I*. K. 72.

Action on Stay—Bringing ia prior en
dorser en garantie.]—The endorser of pro
missory note may stay action of holder by 
dilatory exception in order to bring in iu war
rant v a prior endorser of note. Leclaire v.
1 uerbaeh (1906), 8 Qiy. P. II. tilt.

Agreement not to negotiate - Notice.
Murray v. lVurfrir, 1 O. W. It. 298. 353.

Agreement to release endorser. | —
Plaintiffs sold a wagon to II.. for which they 
took notes endorsed by defendant, and defend
ant agreed with plaintiffs to deliver up to 
them the wagon in question, together with 
another wagon which II. had purchased from 
plaintiffs ami not paid for. both being in his 
possession, upon being released from liability 
upon his endorsements. Plaintiffs assented 
to this, and left the wagons temporarily in 
defendant's possession. Held, that the change 
of defendant’s position with respect to the 
wagons was good consideration for plaintiff's 
agreement to release him. and that whether 
defendant's agreement was of any benefit to 
plaintiffs or not was immaterial. Meagher 
and Laurence. J.T., dissented. De Wolf v. 
Richards (1908). 43 X. 8. It. 34.
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Alteration Adding provision for pay

ment of interest Knowledge of alteration. 
Hebert V. La Hanque Sationale, 2 E. L. R. 
560.

Alteration after tignaturr uf maker— 
Insertion of interest clausa—Material a It ora
tion—Avoidant,- of instrument Subsequent 
conduct of maker Estoppel — Ratltieatioii. 
Jane, \ Reid 4 ll«NI >a ft O. W It. litW, 7 
O. W R. 131

Alteration Erasure of u ord “ renewal " 
— Material alteration — "Approval” — 
Holder in due courte—'• Tenor -Alteration 
not apparent.]- By the proviso to ». 14.1 of 
the Hills of Exchange Act. It. 8. (’. 11 MV,. 
119. “ where a bill has been materially al 
tered. but the alteration la not apparent, and 
the bill is in the hands of a holder in due 
course, such holder may avail himself of 
the bill, as if it had not been altered, and 
may enforce payment according to il» ori
ginal tenor.“ The defendant gave N. a pro
missory note intended as a renewal of and 
to retire a former note for the same amount 
which N. had discounted at a bank. When 
the defendant made the note, the word “ re
newal ” was. at his instance, written near 
the lower left-hand corner. N. erased the 
word “ renewal.” the erasure not being ap
parent without the use of a magnifying 
glass, and discounted the note with the 
plaintiff» without taking up the original note 
which the defendant had to pay. In an ac
tion on the renewal note : -Held, that the 
alteration not being apparent, and the plain
tiffs having taken a note complete and regu
lar on its face in good faith and for value 
without actual notice, they were “ holders 
ia dm course " and entitli d to recover the 
amount according to the original tenor, the 
word " renewal ” not forming part of the 
contract to pay.—Per Fa Icon bridge. (\J. : — 
The erasure, although not that of a word 
forming part of the contract, was material. 
Maron v. Irwin. 10 O. W. R 537. IS C). 
L. R. 81.

Alteration in dflfr.l—An alteration in 
the date of a promissory note by the payee, 
after signature, without the assent of the 
maker, does not avoid the Instrument If it he 
made for the purpose of correcting a mistake 
and making the note as it was intended by all 
parties to 1»>. McLaren v. Miller. 20 Ore. N.
:w2

Alteration — Joint and ,enrol liability
Principal and ,urcty Judgment.] The in

sertion by the holder of a promissory note 
signed by several persons, some of whom are 
sureties for the others, of the words ” jointly 
and severally,” Is*fore the words ” promise 
to pay," is a material alteration which avoids 
the note, and the subsequent cancellation of 
the words by the holder does not do away 
with the effect of the alteration, even though 
the makers of the note do not know of the 
alteration until after the cancellation. A 
promissory note given i" i!••• bolder after the 
alteration and cancellation, in renewal of 
the original promissory note and in ignor
ance tlivr *of. cannot in* enforced, there being 
no consideration to support it. Accepting 
in r-n-'uiii of ;t promissory note some ol 
tlie makers of which are, to the knowledge 
of the holder, sureties of n promissory note

not signed by one surety, discharges the <•- 
sureties. A judgment recovered again 
debtors in their firm name for the am. n 
of tlie délit is not a bar to the recovery i 
judgment against them individually upon 
promissory note given by them a» collateral 
security for the same debt. Hanque I’, 
vinciale v. A moldi, 21 Occ. N. 582, 2 O. L 
R. «24.

Alteration — Material alteration | 
quie an nee—Renewal.] The joint maker 
a promissory note is considered to acquiesce, 
within the meaning of .13 V. c. 33, ». 
in a material al « ration which hi 
made therein, when, knowing of the alter
ation, he promises to pay the amount of the 
note and renew» such promise In considers 
tiou of an extension of time. Hébert v. /,<. 
Hanque Aationale, Q. R. Ill K. B. l'.tl

Collr beral security- Hank—Hi,charge 
—Evidence—Commercial matter—Oral tc.it, 
many \ ppropriation of payment, Hn 
dorm d vote—Onerou, debt.]— Promissory 
note sign'll in favour of bank as collateral 
security for payment of cheque accepted by 
bank is subject to ordinary rules relating 
to security, and will be held to be paid and 
discharged by reimbursement to bank >f 
amount of cheque.—The circumstances with 
regard to signing of note and the subsequent 
reimbursement being commercial matters. <>ral 
evidence thereof is admissible.—The endorse
ment of note by third persons makes ii a 
" mere onerous” debt of maker, within mean
ing of Art. 1101. C. C. Accordingly, holder 
must appropriate to this note, in preference 
to other» signed by maker alone, moneys 
which lie receives for the account of maker 
Itanque d'Ifoehelaga v. Macduff ( 10001, (j 
R. 14 K B. 890.

Collateral seenrlty — Pledge Subit- 
qu> at debt — Tacking. 1 The plaint i ff r 
ceived from the defendants n promissory note 
nt four months, dated the 21st January, 
1895, for $4.10, as collateral security for an 
advance of $2.10 to one of the defendants. M. 
The plaintiff also received from the defendant 
Si. two notes for $12.1 each, both dated 24th 
January, 1805, one nt three and the other 
nt four months, to cover the $250 advance. 
On the 8th February, 1805, the plaintiff re
ceived from M. another note for $150 at f<ur 
months, for a new advance. The note at 
three months became due on the 27th April, 
1805, and one of the defemiants paid $2.1 on 
account and gave a renewal note for $100 
nt four mouths : Held, that the sum of $100, 
represented by the renewal note, only became 
due after the note for $150, and that the 
plaintiff was entitled, under the circumstances 
stated, to the benefit of the second para
graph of Art. 1975, 0. <*... which say*, that 
*• if another délit he contracted after the 
pledging of the thing and become due hefun 
that for which the pledge was given, the 
creditor is not obliged to restore the 'liing 
until both debts are paid." ( Reversed in 
K. B.) Hennet V. Camtron,, Q. II. IV S. < 
102.

Company —Authority to make notes 
Proof against estate of surety—Renewal nr 
substitution of notes. Ha Id win Iron and Steel 
Work, ( Limited) V. Itominion Carbide <’<>„ 
2 O. W. II. H, 170.
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Company- Poxrrra of Indortrr.) — The 
Indorser of promissory notes sinned h.v an in
corporated company, who aliéné that the 
amount has been paid to the indorser and 
bring him in en //(nantir in an action upon 
*uch notes, cannot plead that the company 
wan not authorized to sign such notes. Hall 
v. Atlantic and Lake Suptrior Itw. Co.„ 3 
Que. I*. It. 315.

Conditional Endorsement principal 
and agent—Knowledge of agent—Conttruc- 
lire notice—Deceit.) — A promissory note 
endorsed on the express understanding that U 
should only be available upon the happening 
of a certain condition ia not binding upon the 
endorser where the condition has not been 
fulfilled. Pym v. Campbell, ti H. & B. 370, 
followed. The principal is affected by notice 
to the agent, unless it appears that the agent 
was actually implicated In a fraud upon the 
principal, and it is not sufficient for the prin
cipal to shew that the agent had an inter
est in deceiving his principal. Keltic mil v. 
U'dteoa. 21 Ch. D. (185, and Richard» v. 
Hank of .Vot a Scotia, 2d S. < '. It. 381, re- 
ferred to. Commerçai Hank of \\indnor v. 
Morriton, 22 Occ. N. 100. 32 S. C. It. 08.

Conditional sale Special lien -Title re
tained by vendor Purchaser's agreement to 
pay balance in case of deficiency on sale — 
Collateral security—Account stated — Debt 
payable in future—Jury General verdict— 
Separate issues—Contradictory evidence. In
ternational Hamster Co. of America V. 
Grant, 4 E. L. It. 1.

Consideration — .1 «/ranee* by father to 
ton — Gift—Expectation of death. ) — A 
promissory note, freely signed h.v a son. who 
has had advances from his father, by which 
he engages, at the request of his father, who 
was on his death bed and in poor circum
stances, and wished to provide for his 
daughter’s future, to pay lier (his sister) a 
sum of money or annuity for a certain num
ber of years is founded on valuable consid
eration and ought not to be regarded ns a 
gift made by the father to the daughter dur
ing a supposed mortal illness, and. therefore, 
void fis yielded to in consequence of the 
expected death of the father. Hrulé v.
limit. Q. R. 26 H. C. 77.

Consideration — Alteration. ) — The 
maker of a promissory note who leaves the 
name of the payee in blank, is presumed to 
have given the hearer a mandate to insert 
the name of the person to whom the note is 
to be paid, and such an addition cannot he 
considered an alteration to or a change in 
nn important part uf the note. The maker 
of h promissory note is presumed in law to 
have signed it for value received ; and if he 
alleges, with an affidavit, want of consid
eration. the burden of proof is upon him.— 
Bills of Exchange Act, as. 20, (13. Gardner 
v. Decker, 1(1 R. L., n. s.. 14.

Consideration Balance due on judgment 
—Forbrarance— Collection 1 < t — Purr**— 
Dominion civil tervant—Salary.)—The plain
tiffs recovered judgment against the defend
ant and obtained an order from a Cmnnis- 
sioner of the Court under the Collection Act, 
after examination, for payment of the debt

by Instalments. The defendant paid the in
stalments for a time, as required by the 
order, and then failing to pay. nn order was 
obtained under the Act f"r an execution to 
take the body. The defendant, having been 
arrested, applied to n Judge of the Court 
under the Judgment Debtors' Act for bis dis
charge. On the recommendation of the Judge 
in favour of a settlement the defendant gave 
the note sued on :—Held, that the forbear
ance by the plaintiffs in respect to their 
judgment, and in respect to asking for a re
mand. constituted good consideration for the 
making of the note.—At the time of the 
making of the Commissioner's order the de
fendant was in the employ of the Dominion 
Government as inspector of weights and 
measures, and it was contended that the 
order was illegal, and that the arrest was 
invalid and constituted duress, and that the 
giving of the note under the circumstances 
was illegal :—Held. that, in the absence of 
statutory provisions in the province expressly 
protecting the salaries of Government officials, 
it was a question of fact with the Commis
sioner whether or not the making of the 
order requiring payment by instalments would 
impair the usefulness to the Crown of the 
official, and flint, as his order, made under 
the circumstances, was not a nullity, the 
note was not illegal for duress or other cause. 
Smith v. Frame. 2 E. L. R. (S3. 203, 41 N. 
8. R. 20.

Cons!deration—Compromise of claim.)— 
A pron la iry note given to plaintiff in con
nection with a settlement of family differences 
was held !<• lie given for good consideration. 
Poxccr v. Potccr, (5 E. L. It. 408.

Consideration—Condition — Finding of 
trial lodge—Itevicxc by Appellate Court.) — 
Defendant gave promissory note to plaintiff 
for $100, in part payment of a larger sum 
which lie agreed to pay for transfer of the 
interest of E. in Bedford Electric Co., upon 
which plaintiff held an option. At time 
note was given plaintirff signed agreement in 
which he undertook to transfer the interest 
bargained for to defendant upon payment 
of balance of purchase-money as agreed.—An 
action on note was defended, on the ground 
that it was made subject to condition, al
leged to be contained in agreement signed by 
plaintiff, which had not been fulfilled.--The 
trial Judge having found as a fact that the 
condition relied upon was not contained in 
the agreement when it was signed by plain
tiff. the Court refused to disturb bis find
ing:— Held, that, ns plaintiff at time he 
agreed to transfer his interest to F.< was 
entitled to receive a portion of the considera
tion in cash, and. instead, gave defendant 
time for nnyment. taking his note for the 
amount, this constituted good consideration 
for the note. Souli* v. McXcil (100<>), 37 
X. 8. R. 525.

Consideration— Failure of.)—The plain
tiff and defendant were joint makers of a 
note for the defendant's accommodation. The 
defendant cave the plaintiff the note sued 
on in consideration of the plaintiff under
taking to pay the joint note. When this 
action was brought the plaintiff had not 
been called on to pay nor had he paid the 
joint note, but after he brought this action 
and before the trial lie had paid it:—Held. 
that the plaintiff could recover. Raffee v. 
Shaxc, 21 Occ. N. 507.
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Consideration - Family arrangemeut. ] 

—1‘« fondant wuml a deed of a piece of 
land from hi* father In consideration of an 
«freemeat on hi* part to provide for the 
•apport of hi* father during the remainder 
of his life. Defendant failed to carry out his 
agreement, and plaintiff with other mem
bers of the family in the lifetime of the 
father were alamt to take proceedings with 
a view to setting the deed aside, when de
fendant, in consideration of the proposed pro
ceedings being abandoned, agréai to give 
plaintiff and other members of the family, 
each. Ids promissory note for the sum of 

■ ~Urid, that the claim made by plain
tiff I icing a serious one, there was good con
sideration to support an action on the note, 
irrespective of whether plaintiff could have 
smveeded in the promised proceedings or 
not. Semble, that consideration for the note 
was afforded by the fact that it was given 
ns part of a family settlement or arrange
ment. Power v. l*o cer, 412.

Consideration -fraudulent representa
tions -Transfer of notes—Defective title ■— 
Notice or knowledge of transferee—Evidence

Notes of similar character taken by de
fendant—Admissibility — Jury — Misdirec
tion — Intent —Holder in due course—ltill* of 
Exchange Act —Onus - Credibility of wit 
nesses. Olstadt v. Lineham (Altai, 8 W. 
!,. R 1B2.

Consideration — Illegality—Rankruphy 
-Composition — Holder for value without 

notiee. j—A promissory note exacted by a 
creditor as a condition of consent to sign 
a de«s| of composition lietween the debtor and 
his creditors, the note representing the dif
ference between this creditor’s claim and the 
amount of the composition ii|mn it. is void 
between the parties.—But this validity is 
only relative, and cannot lie set up against 
one who derives his title to the note from 
a holder in due course who is ignorant of 
the fraud committed, even when the holder 
of tic note has not himself given value and 
is only a prite-nom for the regular holder. 
ReUemare v. Cray, Q. R. Ifl 8. C. Ml.

Consideration Illegality —/faying shares
on margin Knowledge of illegality by payee 
--Coinpromise and forbt arance to sue—t'rimi- 
nal Code, s. 2.1/. I—Action on a promissory 
note, a renewal of a former one which had
been given ;i< the result "f tin- compromise
of a claim. The money was originally lent 
to buy shares on margin. Action dismissed 
as plaintiff knew of application of money for 
an illegal pur|»one under the above section 
when lie made the loans. The compromise 
and taking renewal note will not help him. 
/Iran v. MeLean, 7 K. L. It. 232.

Consideration — Illegality — r, ambling 
transaction—Criminal Code, «. ?•!/.]--Action 
to recover amount of a promissory note 
given by defendant to plaintiff for money 
alleged to have been loaned defendant to pay 
margins on stock transactions : —Held, that 
there was no evidence that plaintiff knew the 
money was for illegal purpose*. Judgment 
for plaintiff on appeal. Dean v. McLean, 7 
E. L It. fR7

Consideration — Illegality — Ixian for 
gambling transactions. Allan v. Robert, 2 
E. I* It. BM.

Consideration — Inadequacy of—»ow-l 
—/‘/reding. I—To an action brought to r. 
cover the amounts due on three several pn. 
missory notes, the defendants pleaded an 
equitable plea. The Court, being of 
opinion that the tecta eat up tin n ' 
closed such an inadi-qiiary of considéra; 
accompanied by other circumstances,
would justify a Jurj In finding that
was fraud in the transaetioti. and that it 
was unconscionable, gave judgment for tie 
defendanth on demurrer. Macphcrson 
Mel.ean, 34 N. B. Iteps, 3411.

Consideration—Note given for balance 
of previous judgment—Duress—Note given 
to avoid imprisonment ns judgment debtor 
Collection Act—Order for payment again**: 
I dominion civil sen-ant. Smith v. Frami 
4 liaaii. 2 E. L It. 18. 203.

Consideration — Purchase of seed grain 
—Warranty, implied or express-—ltn a h 
I ’hidings of trial Judge. Lair ton v. Itiid i\
v I .. 8 W L R 840

Consideration—Release of claim after 
wards found to be of no value. Xaugle v 
llirtle (19001. 2 E. L. It B1

Consideration—Sale of animals—Defer 
tire title—Affirmance after discovery of ./. 
/erf.J—The defendant bought cattle from the 
plaintiff, gave her the promissory note sm-d 
"n ter tiie price, and took and i •
cattle, all parties believing that the plain
tiff hail an absolute title to them. It wa- 
sulisequently ascertained that the plaintiff 
had only a life Interest in the cattle. .Un
learning this fad. the defendants paid n 
year’s interest on the notes, and nelth. r r. 
turned nor offered to return the rattle 
Held, that the defendants were liable on th' 
notes, ns there was no fraud nnd no total 
failure of consideration. They were boom I 
to repudiate the transaction at once n 
learning of the defect in the plaintiff's title, 
if they wished to object, and must by their 
conduct be held to have elected, with know 
ledge of the facts, to affirm their purehasi - 
Frinieau v. Mourhelin, 1‘rimrau v. Fan til. 
15 Man. I* R. 31W, 1 W. L. R. 434

Consideration Sale of improvements on 
land and interest in business—Contract - 
Construction Homesteader's interest Fraud 
and misrepresentation. Ward v. Logan. Li 
gau v. II ard (Alta.t, 7 W. L. it 198.

Consideration — Settlement of Dir 
puted account — Subsequently discovered 
error ia ocrosaf. 1 — The defendant wh> 
agent of the plaintiff to collect rents mid 
profita of a wharf property. On tin- ter
mination of the defendant's agency, tin- 
plaintiff brought an action for an account
ing, which was settled by the defendant 
agreeing to pay the plaintiff the sum --f 
$37ff, by paying $123 in cash and giving his 
note for the balance, and by the plaintiff 
agreeing to assign to the defendant all debts 
due in respect to the proiierty during the 
period covered by the agency. The defend
ant refused payment of the note given by 
him on the ground that, before it became 
due, it was discovered that $100 had been
paid thr plaintiff on account of one "f tit'-



477 BILLS OF EXCHANGE AND PROMISSORY NOTES. 478

debt* assigned to the defendant, and that 
the defendant was entitled to credit for thin 
amount on tin* note:—Held, (irnham, E.J., 
dissenting. that. as the defendant's attorney 
had knowledge of the error, before the com
promise which resulted in the giving of the 
note was effected, and as by the compromise 
the plaintiff was prevented from going fully 
into the accounts, and perhaps establishing 
a greater liability on the defendant's part, 
idle was entitled to recover the full amount 
of the note. Worrall v. Pet era, 35 N. 8. 
Reps. 2ft.

Consideration — Stock dealings — No 
actual transactions — Knowledge Acquirs- 
(t-nce—Request to pay. Carpenter v. Pear-
,on, 2 O. W. R. 828. 3 O. W. R. 483.

Contract -.1/iarrpreaentationa — I'm of 
trade name—Findinga of fart.]—To an ac
tion upon a promissory note the substan
tial defence was misrepresentations by the 
plaintiff, inducing the contract in respect of 
which the note was given, as to the use of 
» trade name :— Held, upon the evidence, 
that the defendants entered into the nego
tiations leading up to the contract with their 
eyes open, and as to the use of the name 
took chances and proceeded at their peril, 
and had got or could get under the contract 
substantially what they bargained for : and. 
having regard to the dealings between the 
parties as to the note, before and after ma
turity. the defendants were precluded from 
disputing payment. The use of the name 
was not mentioned in the written contract, 
and the defendants were not induced to 
enter into the contract by any misrepresen
tation of the plaintiff, l.e Page v. l.e Page 
I ,,/sid Fish Clue Oil and Fertilizer Vo.
(11)10), 13 W. L. U. 1V40.

Credit—Paynu nt.]—Semble, that where 
goods are sold and delivered by the maker of 
,i promissory note to the holder thereof, and 
their value credited by the latter, the trans
action amounts in law to a payment pro 
Mato. Pinder v. Vronkhite, 34 N. B- U«*P«- 
4W.

Curators of Insolvent estate of

Jayee—Claim of set-off—Payments made by 
•fendant at request of payee Evidence to 

establish. Kent v. Speetor ( Man. ), ft W. 
L. R. 14.

Default in payment at 3 o'clock on 
last day of grace—Seizure under chattel 
mortgage lahr on same day—Premature seiz
ure— Measure of damages.]—Held, following 
Kennedy v. Thomas, |1H!»1| 2 Q. It. 73». «3 
L. J. y. B. 781, that a promissory note does 
not become «lue when It Is presented for pay
ment and dishonoured on the last day of 
grace, and the holder thereof cannot take 
action for the recovery „f the amount of such 
note until the expiration of such day of 
grace ; and a seizure under a chattel mort
gage given as collateral security to a pro
missory note effected after dishonour of the 
note hut before the complete expiration of 
the lmt day of grace. Is premature and un
lawful. — Held, also, that the measure of 
damages in an action for unlawful seizure 
is the value of the goods seized less the 
amount due to the party making the seizure

by virtue of the security under which the 
seizure was made. Westauay v. Stewart.
8 W. L. R. 007, 1 Sank. L. R. 200.

Default of payment on last day of 
grace — Seizure under collateral ihutttl 
mortgage later on same day — Premature 
seizure — Friction — Saskatchewan Hub 
ddd. |—Plaintiff having purchased a stock of 
goods from defendant. gave notes in pay
ment. secured by a chattel mortgage. The 
notes were indorsed to it bank, the chattel 
mort being left as stcurlty. A 
tured on the 21st August. The mortgagee 
seized that day. which was the last day of 
grace :—Held, that the seizure was prema
ture, nor could it be upheld under the “deem 
himself safe " clause in the mortgage, as the 
seizure had not been made on that ground. 
Judgment for plaintiff. \Y esta way v. Stewart, 
10 W. L. R. 023. 2 Sask. L. K. 178.

Delivery—< 'on sidération—Onus.] — Mo
tion by the plaintiffs for summary judgment 
under Rule ftlll in an action upon a promis
sory note. The defendant in his examina
tion for discovery admitted the making of 
the note, and said that he left it with the 
officers of the Consolidated Pulp and Paper 
Company, to he used by them in procuring an 
advance from the plaintiffs, the payees of the 
note, for the pur|>oscs of the company, and 
that the note was, instead, deposited with 
the plaintiffs by the officers of the company 
as security f.»r past advances. Fraud was 
not alleged. Notice to the plaintiffs of the 
terms on which the note wee given was not 
alleged, and the only defence was want of 
consideration :—Held, that the onus of the 
defence lay on the defendant, and he bad 
failed to sustain it : Watson v. Itussell, 3 
R. & S. 34 : Rills of Exchange Act. s. 21, 
s.-s. 3. Ontario llank v. Young, 21 Occ. N. 
505. 2 O. L. R. 701.

Demand note N otice of dishonour.] — 
It i- necessary before action to give notice 
of dishonour to an indorser of a promissory 
mue tutyable un demand. Hoy a l Hunk of 
Csneee \ Kirk a oil Rumball, 5 w. !.. R, 
432, 13 B. C. R. 4.

Demand — Prescription — Payments— 
Parol evidence—F.ndorsements on note.]—A 
promissory note in these terms, “ 12 janvier. 
1806. A demande je promets de payer à. . . . 
In somme de....d'ici un 1!» février sans in
térêt. et après le 15 avec intérêt it ti par 
cent.," is payable on demand from the day 
of Its date. 2. Where a promissory note is 
payable on demand, prescription runs from 
the date of the note, and not from the dr*te 
of demand of payment. 3. Proof by parol 
is Inadmissible of payments alleged to have 
been made by the maker on account of the 
ii".e. for the purpose of establishing inter
ruption of prescription. 4. Endorsements on 
a note of payments on account have no 
effet :* —'Imt >be maker ns regards proof of 
interruption of prescription. Hachand v. La- 
lumbre, tJ R. 21 8. ('. 441).

Deposit receipt- - letton on as note —
Payable after notice Demand for immediate 
payment.]—A writing, signed by defendant, 
admitting receipt of money, and agreeing to 
he responsible for same with interest at 7% 
per annum, upon production of receipt and
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after 3 months' nut ire, may lx* recovered upon 
a promissory note,—A demand for immedi
ate payment made more than three months 
before the commeneement of the action is 
sufficient proof of the notice called for by 
the receipt. Habimau v. La Forçât. 37 N. 
B. R. 136, 37 8. C. R. 621.

Directors of company Personal liabil
ity—Itcacriptivr tit/nature.] A promissory 
note signed with tin- name of an incorporated 
company, followed by the signature of the 
various persons, with the description “ Dir .” 
or *' Mgr..1' iw the promissory note of the 
company, and not of the person so signing. 
Lindus v. Melrose, 27 I,. .1. Ex. 326. referred 
to in Fairchild v. Ferguson, 21 S. (’. R. 
497. followed. I nion Ilank v. Croat f!909>, 
2 Alta. I* R. 3.

Discount by bank — Holder in due 
courte Fraud or Hit polity — Fridrnre — 
Company — Power to borrow—Fndortt ment 
of note to bank—Hillt of Frrhanye Art. at. 
is, 5H—Intercut poat étau.]—In an action 
upon a promissory note made by the de
fendants . Held. ii|w>n the evidence, that the 
plaintiffs were holders in due course, and 
entitled to recover, the defendants not having 
shewn, under s. 58 of the Rills of Exchangc 
Act, such evidence of fraud or illegality in 
connection with the issue or negotiation of 
the note ns to deprive the plaintiffs, who 
discounted the notes, of their prima facie 
status ns such bidders.—The note was en
dorsed to the plaintiffs by an incorporated 
insurance company, who had no power by 
their Act of incorporation to borrow :— 
Held, that they could, nevertheless, bj virtue 
of H. 4M of the Rills of Exchange Act. en
dorse over to the plaintiffs any note or bill 
which might be drawn payable to them, and 
thereby enable the plaintiffs to enforce pay
ment against the maker or acceptor : and that, 
if the company issued shares, whether for cash 
or on notes, they would be estopped from 
denvine that the shares were legally issued 
—Per Irving .1 V. that, ns the promissory 
note provided for payment of in*- -est at 7 
per cent., the plaintiffs were entitled to in
terest at that rate after as well as before 
maturity. 1 Itrehantt Hank v. McLeod 
( RUfti. 14 W. I.. R. 401.

Discount by payees with bank— Ac
tion brought by payees while bank still hold
ers of note Note taken up by payees pend 
ing action - Failure of action—New ground 
of relief urged In Court of Appeal Right of 
payees to compel maker to indemnify them 
against note—I«enve to amend refused. I’urr 
Colour Co. v. O'Sullivan, 10 O. W. It 313.

Document In form of note, with
memorandum —(liven for ftoodt to remain 
property of payee Won-negotiable instru- 
mrnt—Aisipnment by indorsement ]—In an 
action by an Indorsee of a documei.* in the 
form of an ordinary nnunheory note, but 
having on the face of it a memorandum 
“ Given for Suffolk stallion ( His Grace), 
same to remain the property of J. H. Tru
man until this note Is paid:’’—Held, that the 
document was not a promissory note, and 
that the rights of the parties under It could 
consequently not be assigned by simple in
dorsement. Hank of Hamilton V. tlillien. 12 
Man. L. R. 496, and Kirkwood v. Smith.

I iWNtl 1 Q. R. 682. applied. Frank v. Ga 
:rlle Live Stork Ataociation, 5 U*. I 
673. (i Terr. L. R. 302.

Dornm»,t pnrportim* to be note, ho, 
with addition of memorandum p,
perty in goods for which note given me 
pass until note paid—Non-nogotinbb- it • 
ment -Indorsement — Invalidity ns n. •„ 
ment of agreement—Action by lnd«>rs. |, 
missnl -Costs. Frank v. (lazelle Live Nt
Co. (N. W. P.i, 5 W. I.. R. 573.

Dnro.. l errff,t ,/ /or,.!—In „„ .,
against the maker of a promissory note -i,. 
lo« nl manager of the plaintiff bank , , 
fence was that he had been coerced by the 
head manager, under threats <,f disn-i-- ! i 
criminal prosecution, in;., signing tl 
to cover up deficits in customers' accounts 
which he had no personal interest. Mis e\i 
deuce at the trial to the same .ff.-.-t wn„ 
denh-d by the head manager : Held 1 i 
the jury having believed the -defendant's , 
count and given him a verdict, which the evi
dence justified, such verdict ought r,, stmvi 
Judgment of Court of Appeal (tilth n. 
her, 1901, unreported) affirmed H’« 
Hank v. McGill, 23 Ore. N. 30. 32 S (' j; 
681.

Effect of endorsement -Maker- proof 
of tti/nafurt —-Presentment — Xotiec of tlt- 
honour. |— An endorsement of a negotiated 
promissory note, even though the endorser 
really he a surety, admits, prima facie nt 
all events, the ability and sign 
all prior parties. In an action by the holder 
of a promissory note and chattel morn:" 
against the makers of the mortgage and m.it
éra and endorser of the note, the plniiitirT 
failed to prove the signature of one of th- 
makers of the note, and the action, as fur 
as the note was concerned, was dismissed 
al» to that maker, although a judgnien' \\ti
n-covered on the chattel mortgage. At tin 
trial a defendant, an endorser of the note 
although represented by counsel, gave no evi
dence. and judgment was given against b r 
She appealed to a Divisional Court, and her 
appeal was dismisse , She now applied far 
leave to appeal to the Court of Appeal. Tin 
plaintiff gave evidence at the trial that, in 
payment for " the property " sold, he re
ceived a mortgage and the note fn question 
and cash for the balance ; that the note was 
not paid at maturity and was protested after 
presentment and notice sent. It was con 
tended that no one could tell what not to
wns sent or to whom : Held, that it should 
be inferred from the evidence, in the nlwenn 
of any weakening of it by cross-examination 
that that presentment was made on the day 
tin- note became due, that pa\imnt a - 
fused, and that due notice -if dishonour ua< 
given : and leave to appeal was refused. 
H’ledrma* v. Guittard. 22 Occ. N. 12b

Elections and promissory notes !
Sect.. 279 l>om. Elec. Act fR. S. (’ I'Kki. 
c. fli. provides that " every executory con
tract or promise or undertaking in any way 
referring to. arising out of or depending it|>nn 
any election under thia Act even for pay
ment of lawful expenses, or doing of a--un
lawful act, shall he void In law.”—Sometime 
before an election for House of Commons
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wa« held In county of defendant, a nephew 
of one of the candidate», was principally 
concerned In raining a fund <>n behalf of hie 
uncle for expenditure in connection with the 
election. It appear* that defendant deemed 
it prudent to borrow money for such fund, 
poaaihly ho that if any of it went into ille
gal channel*, there would be no prior con
nection with, or intent, on the part of the 
candidate. Defendant instructed a solicitor 
to apply to plaintiff, who wan living in an
other town in the constituency, for a loan 
of $1,801), offering his promisaory note, with 
name of a third party as endorser, as secur
ity for repayment of loan. Plaintiff ad
vanced the money to defendant's solicitor, re
ceiving the promissory note of defendant, so 
endorsed, as security. Plaintiff knew that 
the election wan to take place within three 
weeks from the date of the loan, and that 
defendant was a nephew of cue of the can
didate* ; but plaintiff was not an active poli
tician. and denied any knowledge of the pur
pose for which the loan was to 1m» used at 
Hue it was made, lie swore that the only 
attention he paid to the matter was as to 
sufficiency of security lie was getting for 
money advanced. When action was brought 
for non-payment of note, defendant pleaded 
that the money was advanced by plaintiff to 
be used illegally in the election :—Held, that 
us there was no prcsif that plaintiff at time 
of loan knew that the money was to be 
used in connection with the election, nor any 
evidence from which the Court could infer 
that plaintiff knew that the borrower in
tended to use it in bribery or corrupt pur- 
Imses. the provisions of R. S. C. 1901$. c. 
0, ». 271). did not apply to the transaction, 
the vote was valid and the defendant liable 
thereon. (Guerin v. Taylor. Q. R. 3 Q. B. 
8tl. and Dran v. McLean, 7 E. L. R- 557, 
referred to). Canton V. Kaulbach < 1910). 
H K. 1. R. 411.

Endo-. sement by debtor to creditor — 
Question whether ns payment or security — 
Evidence- Presentment Waiver — Colla
teral security Lien notes — Property not 
passing. Fo»ter v. Woodworth (Rask.l, 8
W. L. R. «88.

Endorsement hy director» of company 
before delivery to or endowment hy payee 
—Aral—Inability of director»—Rill» of Ft- 
change Act. »ec». i (ni, Ô6, HH—Holder in

pony— Fatoppel. 1—A promissory note was 
made by the defendant company and en
dorsed by some of the directors of that com
pany in their own names, although the note 
was payable to the plaintiffs, before delivery 
to or endorsement by them :—Held, that the 
director* so endorsing were liable to the 
plaintiffs, under sec. 131 of the Bills of Ex
change Act.— Robinaon v. Mann, 31 8. C. 
R. 4H4. and McDonough v. Coolc. 19 O. L. R. 
267, followed.—Jenkina v. Coomber, M8081 
2 Q. B. 1«8. not followed.— There was 
ample consideration for the note, as found 
by the trial Judge, ami the evidence shewed 
that tb plaintiffs t<M»k it In good faith and 
pursuant to a clear and well understood ar
rangement with the defendants, including 
these endorsers :—Held. that, by the effect 
of secs. 2 (8) and 5« of the Bills of Ex 

C.C.L.—16

pp

change Act, the plaintiffs became holders in 
due course.- -The note was made by the
defendant company for the purpose of pay
ing a note made by CJ. in favour of the 
plaintiffs, to secure a loan made to O. ; and 
the consideration for the defendant com
pany assuming the indebtedness upon the (i. 
note was that the plaintiffs should subscribe 
and pay for $3,000 in stock of the defendant 
company, which the plaintiffs did :—Held, 
that, whatever objection might be taken by 
the defendant company as to their liability, 
the directors who endorsed the note were 
estopped from disputing the validity of the 
transaction, ls>th by their endorsements and 
by the part they t""k In entering Into the 
agreement with the plaintiffs and in induc
ing the plaintiffs to perform it on their part.

-Judgment of Macdonald, J., 11 W. L. R„ 
341. affirmed. Knevhtel Furniture Co. v. 
Ideal llouae Fumiahera (1910», 14 W. L. 
It. 175.

Endorsement hy payee to agent for 
collation.|—Action by payee — Holder of 
note — Note payable at particular place—Bills 
of Exchange Act. s. 80—Necessity for pre
sentment to hold maker—Failure to present 
—Dismissal of action—Costs. June» v. 
Huy lard (N. W. I*). 5 W. L. R. 83.

Endorsement by third party with
out endowment hy payee - High Court 
of Jnative—Following precedent». |—The de
fendant become the endorser of two promis
sory notes without the payees having en
dorsed the same, being so endorsed by the 
defendant in pursuance of au agreement with 
the payees for valuable consideration that 
he should endorse them and become liable 
thereon: Held, that the defendant was li
able—Robmaon v. .I/o a a. 31 S. C. It. 484. 
followed.—Rteele v. 1/eh inlay. 3 App. Cas. 
734. and .hnkina v. Coomber. [ 1898 ) 2 Q. B. 
1«8. not followed.—It is the duty of the 
Courts of the province to follow the decision 
of the highest Courts in Canada, being the 
latest decision on the subject, without ques
tioning whether or not it is in accordance 
with previous cases. Slotet \ Laborer, i<> 
0 LB 64A 6 <» W. B 038

Endorsement for limited purpoac — 
Failure of purpose—Fraudulent use by maker 
for another pirpose—Holders In due course 
— Notice—Knowledge. Stirton v. Harvey 
(Man.», 8 W. L. R 185.

Endorsement — Forgery—"Sotire of din- 
honour—Lâche» of rndoraer alleging forgery 
—Hitoppel. 1— Notice of dishonour of the 
note sued on was given on 15th July. Sum
mons issued on 7th October. On 2«th No
vember. defendant O. repudiated his signa
ture. The maker of the note, who is said 
to have forged Q.’s signature, was ill on the 
latter date, and died on 12th December. As 
plaintiffs have not been prejudiced by G.'s 
silence even if O. should have Informed plain
tiff* sooner of the forrery. appeal allowed 
and action dismissed. Shaw v. McConnell, 
7 E L. It 165.

Endorsement -Liability — Evidence to 
vary contract.]—Parol evidence will not be 
received to shew that a person who endorsed 
a promissory note to another for valuable
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consideration. stipulated at the time that he 
wan nvi t<> be liable on the endorsement. 
Smith v Squires. 13 Man. !.. It. .'WO, fol
lowed. timer son \. I'rtrin, 10 B. t\ It. 101.

Eudoriearat of payment» by payee 
-Statute of Limitation*—Set off -Action by 

administrator of payee- Admissibility of evi 
deuce of admission* Peek v. Robinson, 3 K. 
L. R. :wi.

Endorsement Parol evidence to t ary 
'•ontrart—tnadmiaaibility,) —Parol evidence 
will not be received to shear that a person 
who endorsed a promissory note to another 
for valuable consideration stipulated at the 
time that he was not to he liable on the en
dorsement. that he would be contradicting 
the contract which such endorsement by 
s.-s. 2 of ». 55 of the Bills of Exchange Act, 
1800, imports. .Ibrr* v. Crux, I,. It. 5 C. 
I'. 37. Henry v. Mali»**. 30 Sol. J. 338. and 
\>tr London Credit Syndicate v. Neale,
11min | 2 g It. 4*7. followed. Pike v. 
Street, Moo. & M. 228, dissented from. 
Smith v. Squires, 21 Occ. N. 218. 13 Man.
L. It MO.

Endorsement Promissory notes payable 
to the order of nn unincorporated non-trad
ing association such as a trade union must 
la- endorsed by all the members of the asso
ciation in order that a subsequent holder 
may sue the maker upon it. Cooper v. Mc
Donald ( 10001. 1» Man. L. R. 1.

Endorser addin* hie signature as 
maker Immaterial alteration/—Implied ci
tent of original moirr.l—Defendant F. gave 
an accommodation note to defendant S . the 
latter during its currency transferring It to 
plaintiff. S.. at plaintiff's request, instead 
of endorsing it, placed his name underneath 
F.'e. K. saw this signature and made no 
objection : - Held, that there was no agree- 
■nt to tiw time to s.. and that the alter- 
at ion is not such a material one as will re
lease F. Judgment for plaintiff as claimed. 
Lytell v. Poell, 13 O. W. R 73H.

Endorser .Voir payable to another—.4 6- 
acm • of endorsement hy payee—Liability— 
Notice of dishonour—Presentment—Waiver 
— Endorser becoming administrator of 
maker. | -The defendant A. M. put his name 
on the hack of a promissory note made hy
M. M. to the ord< r of the plaintiff, which 
wa« ih'-n delivered to the plaintiff Held. 
that the defendant A. M. was nn endorser of 
th note, liable a* such to the payee and en
titled to notice of dishonour M M. died 
before maturity of the note, and the defend
ants A. M and II. were appointed two of 
his administra*or* : after elr api-ointment 
and before maturity, they had a eon remat ion 
with the plaintiff in respect of the note, and 
the plaintiff swore that he told them when 
|f would be due. and one of them naked for 
an extension of time, which was granted. 
The defendant v kf. sworn tfcal the plain
tiff told him not to worry, that lie would not 
look to him for payment, hut take what
ever the estate was able to pay. and he did 
not n«k for an extension, nor did he hear 
the defendant II. ask for any. The defend
ant II. could not remember what took pince: 
—Held, insufficient to prove that the defend
ant A. M. waived presentment or notice of
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dishonour. The plaintiff also, before ma . 
ity, pursuant to administrator*' udv. ru
inent for creditors, filed with their sob, itor 
a copy of the note and a statutory déclara 
•ion that it was unpaid :—Held, that tin* i* 
not such a presentment as is required by . 
4Ô of the Bill* of Exchange Act, 1*'*i 
Held, also, that, notwithstanding that the 
endorser became one of the deceased maker's 
administrators la-fore maturity of the m.t 
presentment and notice of dishonour w. r. 
nevertheless necessary. Fraser v. M<L> ni 
2 Terr. L. R. 134.

Endorser — False signature of maker 
Holder in due course. |— The endorser for 
accommodation or for value of n bill <t n 
cannot set up against the holder in dui 
course that the signature of th<- maker - 
false. Choquette v. Lcclaire, g. It. Ill S i 
521.

Endorser- Procurement by fraud I»i* 
count Notice to agent of holder—Notice to 
bank Property In no tea not passini 1 
flirt of evidence. Merchants Hank v. </nm 
eâew, S O. W. R ISA » <• \\ R 178

Endorser — Recourse.]— Every party 
to a bill or note has his recourse against 
every antecedent party. Successive endors
ers an- liable to each other in the order of 
the endorsements. The obligation a* he 
tween the parties is several and successive 
nod not joint, whether the endorsements In- 
made for accommodation or fur valu 
celved, unless there be an agreement aliunde 
different f rn that evidenced by the endorse
ments. McRae v. I.ionais. g. It. 18 H. (' 
282.

Endorser Recourse. |—The first endors
er his no recourse against the subsequent 
endorsers, even when they have endorse,I i r 
accommodation, unless it appear* by legal 
evidence that the last endorsers have ;i> 
sumed a different liability from that which 
a rises according to tb< ordinary course 
aw. Poisson v. Bourgeois, Q. It. 17 8. < 

04.

Endorser Surety—Discharge — Intima 
lion by holder that note paid by maker \h- 
sence of prejudice. Hank of British \urth 
A mini a V. Auston, ft O. VV. It. 888

Estoppel Forgery—Discount — Duty to 
notify holder.|— E. & Co., merchant* tv 
Montreal, received from the Ikimlnlon Bank. 
Tot onto, notice in the usual form that their 
note in favour of the Thomas Phosphate <V 
for #2,000 would fall due at that bank on n 
date named, and asking them to provide for 
it. The name of E. & Co. had been forged 
to the note, which the bank had discounted. 
Two days after the notice was mailed at 
Toronto the proceeds of the note had been 
drawn out of the bank hy the payees: Held. 
affirming the judgment of the Court id Ap
peal, Ifominion Hank v. Rtnrtg, 7 O !.. K. 
1*0. 24 Occ. N. NO. 1 O. W. It. «34. 3 O W 
R. 127. Sedgewick ami Nesbitt, JJ.. dissent
ing. tha1 0B re,.-i|,i of the notice E X ' 
were under a legal duty to inform the bank 
hy telegraph or telephone, that they had not 
made the note, and not doing so they were
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afterward» estopped from denying their sig
nature thereto. Ewing v. Dominion Hank, 
24 Ocr. N. 286. 35 8. C. R. 133.

Eztenato» of time for payment Hr- 
Iran' of nj-makrr Surety —Sotioe—Minding 
agreement. |—I)., on helm: wued on certain 
promissory note» to which he wan a party, 
defended the action. Netting up an arrange
ment between himself and the fuel company 
that he was to be a surety merely for them 
to the plaintiff ; and that, as the plaintiff 
wan aware of thin at the thne he accepted 
the notes, he. I)., was relieved by the plain
tiff giving the fuel company an extension of 
lime : —Held, that. In order for 1>. to escape 
bin liability on thin ground, he must shew 
that there wan a binding agreement arrived 
at between bin creditor and himself for valu
able consider»tion, and that, in the circum
stances, there whs here no such agreement. 
Stone v. Hottland Ire nnd Earl Do., 12 It.
C. R. tUI. 3 W. L. II. 55.

Failure of consideration — Drier of 
hnrtrt of lunatir told to defendant—Guar
dia i buhtequently appointed Veres til y for 
ratification and notice—.lotion hy guardian,|

ii ..f » lunatic, sought
to recover the amount of a promissory note 
given by defendant to plaintiff for the price 
of horses belonging to the lunatic, and sold 
by plaintiff to defendant. IMaiiitiff first 
brought an action in his own name, to re
cover the amount, but was unsuccessful. 
Then he was appointed guardinn of the luna
tic's estate and brought this action. No no
tice was given to defendant of plaintiff's ap
pointment as guardian, nor any notice that
fdaintiff. as guardian, bad ratified the deal- 
ngs between plaintiff, individually, and the 

defendant, with respect to the horses: — 
Held, that plaintiff cannot succeed, owing 
io want of notice to defendant, a. d action 
dismissed. Plaintiff had mistaken th remedy 
in this action, but will not be precluded from 
recovering value of horses in an action pro
perly framed. Davit v. Ifeynoldt, 11 W. L. 
R. 288.

Failure of con .deration Purchase of 
shares in mining company—Failure to allot 
shares—Abandonment of enterprise — Re
covery hack of moneys paid — Promissory 
notes—Effect of renewals. Hulliun Mining 
Co. v. Cartwright, 5 O. W. R. 522. «I O. W. 
it 505.

Failure of consideration — Purchase 
price of horse Division into shares Neces
sary number of subscribers not obtained— 
Non-fulfilment of agreement — Transfer of 
note—Holder in due eourse—Interest over
due at time of transfer—Notice of defects
■ transferor's title Suspicious circum

stances. Peter» V. Verrat (Alta.), 7 W. L. 
n. 193.

Failure of consideration -Trantfcrcc 
of note—Holder in dur courte—Fraud ln- 
tcrett overdue at time of trannfer -Xotice 
' t defect» in Urantferor't title—Ilona fidrt— 
Sutpieiuut rircum <tances—Inquiry. ]—Where 
it is admitted or shewn that the maker of a 
promissory note has been induced to sign it 
by fraud, the effect of s. 58 of the Bills of 
Exchange Act is to throw u|M>n an endorsee 
for value from the payee the burden of prov
ing affirmatively his honesty and good faith

in becoming the holder of the note.—It is 
not sufficient for such a holder to give evi
dence that ho had no knowledge or informa
tion of the fraud, if there h evidence of sus
picious circumstances which tend to the be
lief that lie suspected something wrong, but 
refrained from inquiry, nnd which throws 
doubt upon the holder's honesty and good 
faith. The burden is on the holder to re
move such doubt, and to prove rhat lie had 
no such suspicion. The mere fact that in
terest is overdue and unpaid on a promissory 
note i« not of itself sufficient to give to the 
note the diameter of an overdue note, so 
long ns the principal has not yet matured, 
hut, nevertheless, this fact should put a party 
negotiating for such note upon inquiry.— 
f'«ion Invettment Co. v. Well», 39 S. C. R. 
• 125. followed.— Carelessness, negligence, or 
foolishness in not suspecting something wrong 
with n hill of exchange or promissory note, 
nnd consequent absence <»f inquiry, are not 
necessarily inconsistent with good fa’th. hut 
they do constitute some evidence of had faith.

Nature of circumstances apparent on the 
face of the note, and from the relations be
tween the | turtles, which were deemed sus
picious circumstances In this case, discussed.

•lonrt v. (Jordon. 2 Apt». Cas. OKI, com
mented on nnd followed.—Judgment of Scott, 
.1 . 7 W L. R. 193. 1 Alta. L. R. 1. affirmed. 
Vrtrrt v. Verrat, 8 W. L. R. K'»2, 1 Alta. 
L. R. 201.

Forged endorsement — Ettopprl—Vrc- 
fioat action on like rndortrment undefended.] 
—A person whose endorsement on a pro
missory note has been forged is not estopped 
from denying his signature by the fact that 
he had allowed judgment to go against him 
by default in a previous action by the same 
plaintiff on an endorsement of his name on a 
prior promissory note forged by the same 
person, although the forger negotiated the 
second note after such judgment.—Morrit v. 
Ilethrll. L. It. 5 C. I*. 47. followed.—Macken
zie v. Hritith Linen Co., It App. Cas. 82. 
distinguished. Simon v. Sinclair, t; W. L. 
R. «38, 7 W. L. R. 710. 17 Man. L. R. 389.

Forged endorsements — Partnership— 
Holding ut—Estoppel—Authority of part
ner to pledge credit of firm—Ratification— 
Waiver of notice of dishonour. Itoyal Hank 
of Canada v. Ma ugh an, 12 O. W. R. 899.

Forged endorsement of note—Action 
against ostensible endorser — Proof of for
gery—Estoppel hy conduct—Previous action 
on forged endorsement undefended — Repre
sentation of genuineness of endorsement. Si
mon v. Sinclair (Man.), ti W. L. R. «38.

Forgery of. See Criminal Law.

Forgery—Conflicting evidence—Collateral 
circumstances—Comparison of handwriting. 
Hurton V. Loekrridgc, 5 O. W. R. 51.

Forgery—Denial of tignaturc—Onu» — 
Fridrnre—Expert opinion—Ettopprl hy t on- 
duct Adoption of forgery. 1—The denial of 
his signature to a promsory note, made on 
oath by a defendant under Art. 208 C. P.. 
easts upon the plaintiff the onus of proving 
it. which he must do by positive evidence, as 
any otfier matter of fact. The unsupported 
opinion of experts will not avail against the 
testimony of the party himself, especially
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when circumstance* lend probability to bin 
denial - A defendant who i- not clearly 
proved t" have known of the exigence of hie 
foiged signature to a note, in not estopped 
on the ground of neglectful standing by, from 
setting up the forgery against the holder.
/ thief x I ah. II,. Q. ft. # s. C 88.

Forgery of maker»’ name» — Endorse- 
nient in name of firm—I lability of uon- 
authorising partner Discount by bank — 
Notice or knowledge of manager—(’ircum- 
stances giving rise to suspicion—Findings of 
jury—Disregard of one— Rule <!18 — Judg
ment of Court. Croie» Hank v. Rraah, 8 
O. W. It. 100. 488.

Forgery — Renewal—En dor ter—Liability
Hank.]—A promissory note given in pay

ment. or renewal, of notes of the maker bear
ing endorsements forged by him, to the bank 
which discounted ami holds the latter paper 
and is aware of the forgery on it, Is valid, 
and. as a consequence, the endorser of such 
a note is liable to the bank for the amount, 
more particularly if. at the time lie en
dorsed it, lie was not aware of the forgery 
and fraud in question. La Manque A’otionfl/o 
T. Drolet, Q. R. 28 8. C. 146.

Fraud — Dure»».]—Rills of Exchange 
Act. s. 21k—Holder in due course—Value— 
Good faith—Notice of defect—Note payable 
to bearer—Restrictive endorsement. (Jibaon 
v. t’oaie» (Man.,. 1 XV. L It. MU.

Fraud -Holder in good faith.]—Accord
ing to findings of fact at the trial, the evi
dence did not clearly shew that the promis
sory notes sued on had been signed by the 
defendants, and It was proved that. If they 
had signed them, they did so without know
ing that they were promissory notes and in 
the belief, induced by the false représenta 
tiens "f ill, aient ><f 'in payee, that the
documents they signed were petitions to the 
Government for a road : — Held, following 
Fatter v. MeKinnon, I,. It. 4 ('. IV 7<W. 
and Lewi» v. clay, 77 I* T. 663, that, not
withstanding the language of ss. 20 and .‘tH 
(b) of the Hills of Exchange Act. 1800, the 
defendants were not liable to the plaintiffs 
although they were holders in good faith, 
for value and without notice of any defect 
or fraud, and hud acquired lb-- BOtM during 
their currency. Allotray v. Hrabi, 24 Occ. 
N. 268. 14 Man. I* It. «27

Fraud in promrinff—Ditcount — Good 
faith -Evidence.] L. and others signed pro
missory notes each for the amount of 10 
shares in a company formed to manufacture 
rotary engines, under an Invention of the 
payee, who fraudulently misrep-esented to 
them the prospects and intentions of such 
company. At the same time each maker 
signed an application for 10 shares. The 
payee and T. the assignee of his patent of 
invention, induced XX’. to discount these notes, 
and received a portion of the proceeds, part 
being retained by XX’. in payment of debts 
due him from these two persons. On the 
trial of actions by XV. on the notes the evi
dence of T., who had absconded, was taken 
under commission, and he swore that the 
form of application signed by the respective 
defendants had been shewn to XX’. before the 
notes were discounted. XX’. denied this and

swore that he had been told that the not*** 
were given In payment of stock held by the 
payee. —Held, that the evidence of un
whom the onus of proof rested, could me 
be accepted ; that the whole testimony and 
attendant circumstances shewed that XV sus
pected tha' the process of the notes b- 
Iongiul to the company; and, having dn 
counted them without enquiry as to the right 
of the payee and T. to receive these j.r..
feeds, he was not in good faith and  Id
not recover. Judgment of Court of Appeal 
in H'ifoon v. Lockhart, in (t 
reversed. Lockhart v. U ilton, .’{It S <
641.

Fraud in procuring tignaturr» of 
maker» — Holder for value—Suspicions , 
cnmstancch—Failure to make enquiry Find
ings of jury—Judge’s charge, (iillard v. .1/- 
K in non, 8 O. XX’. It. 311.

Fraud, miareprearntation, and con
cealment of payee» — Endorsement by 
payees to hank as collateral security for !

-Absence of consideration—Notice of <|ef, ■ 
live title—Agreement—Pre-existing debt not 
payable at time of transfer of notes—Com
way Subscription of shares obi 
raud—Repudiation- Action on notes gix.i 

for price of shares, commenced before wind
ing-up—Third party proceeding—Notice after 
commencement of winding-up. Canadian 
Hank of Commerce v. 11 oil (Alla.), 7 XV. I. 
It. 265.

Fraud -Mote delivered conditionally 
Endortcment—Liability of partner of page- 
indemnity—Costs. | The plaintiff purchased 
from (V. a member of the firm of R. & t 
a quantity of hay. ami gave in payment 
therefor his promissory note, which C. under 
took should not be used until the hav wii< 
delivered. The hay was never delivered, and 
C., in violation of his agreement, endorsed 
the note to T. for value. An action brought 
by T. against the plaintiff to recover the 
amount of the note was defended by the 
plaintiff, at the instance of R„ who pnv 
tically joined In the defence and acted a« if 
tlie l'Anse were his own:—Held, that tie 
plaintiff was entitled t«. recover against It. 
not only the amount of the note for which 
judgment was recovered agonist him. but 
the amount of the costs taxed ns well. /Vo** 
v. Reid. 42 N. S. R. 232. 4 K. L. It. 2-Vi

Fraud of payer»—Endortcment to hunt 
a» collateral teeurity—Ahnence of eontidrra- 
tion \ otie ■ Holdt r in -f-i. eon rat Pi 
iating debt not payable—Company—Suhn.rip- 
tion for aharen obtained by fraud—Action on 
not'» given for price of than», commenced 
before winding-up—Third party proceeding 
Notice.]—A hank or |ierson to whom the pro
missory note of a third person is endorsed by 
way merely of collateral security, by a debtor 
whose Indebtedness has not yet matured lie. 
is only debitum in pnraenti aolvcndum in '«
turn i. takes each promissory note i 
giving consideration therefor (at any rate in 
the nhsenc» of a new agreement, and provided 
there is n<i right in the principal debtor h> 
anticipate the date of payment), and such >"> 
endorsee is not a holder in due cours»- XX 
was induced by fraudulent misrepresentation 
and concealment on the part of the company 
to subscribe for shares In a limited company 
In payment he made promissory notes pay-
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able to the company, and the notes were en
dorsed to a bank as collateral security for 
advances made by the bank to the company 
not yet due or matured. After such endorse
ment, but prior t" ilie maturity <>f the In
debtedness of the company to the bank. A. 
notified the bank of the fraud. Held, that 
under these facts as stated the bank gave no 
consideration, was not a holder in due course, 
and that the maker could successfully plead 
fraud, ns a defence in an action by the bank 
mi the notes.—f'arri- v. Minn. L. R. 10 Ex. 
1RS. l App. (’as. B54, and Stott v. Fairlamb. 
R3 L. .1, Q. B. 47. discussed. A defendant 
is. In such circumstances, entitled to rely on 
the defence of fraud, and to brine in the 
company ns third parties, notwithstanding 
that the company are in liquidation, and the 
defendant has not taken steps to have his 
name removed from the lint of shareholders, 
if the defendant lias repudiated bis contract 
to take shares with reasonable promptitude, 
and the action is begun before the commence
ment of winding-up proceedings, notwith
standing that the third party notice is not 
issued until after commencement of winding- 
up proceedings. In re General Railway Syn
dicate. Whitely’s cane, f 100ft] 1 Oh. 3(16. con
sidered and applied. Canadian Sank of Com- 
merrr v. Wait. 7 W. L. R. 'JAR, 1 Alta. L. 
R. IS.

Fraud—Want of consideration—Transfer 
—Bona fide bolder -Action to recover amount 
of note paid and costs. Ross v. Reid, 4 E. 
L. R. 2JW.

“ Given ivr a patent right "—Subse
quent addition. |—Every bill or note signed 
in consideration of the transfer of rights 
under a patent of invention must bear upon 
its face the words " given for a patent 
right " at the time the instrument is signed 
and issued by the pmniissor. and it will not 
suffice to write these words in afterwards, 
the note, without them, being absolutely 
void from the beginning. Lefebt'rc v. Tite- 
morr. Q. R. 1(1 8. C. 248.

Given fop life insurance premium
Obtained by fraud of agent—No intention 
of signing note—Action dismissed—No <‘osts. 
Home Life Inn. Co. v. Matthew» (1010), 17 
O. W. R. 828.

Holder 1 ction—Ratification. ]—Where a 
promissory note was delivered by McQ., the 
holder, to P.. whose name McQ. wished to 
use in the collection of the note, and. sub
sequently and before the note was due. McQ. 
got it from P. telling him that be was going 
to place it w.th a banker, and he had better 
direct him to collect it. P. never gave any 
direction to collect it. and did not, before 
commencement, authorise the action, but he 
subsequently ratified it. stating lie would have 
authorised h in the tir-t Instance if he had 
been asked to do so:—Held, in an action on 
the note in the name of l\. that he was en
titled to recover as holder, /‘otter v. Mor- 
ri*ey, Rotter v. Creayhan, 36 N. B. Reps. 
4(B.

Holder Equitable nct off againnt drawee 
—/‘referential assignment— 1‘rcnnure—R. O. 
IHHS, r. .}y.]—M., to secure a claim of $8(17 
endorsed to the administrators of the estate 
•>t E., a promissory note made in M.’s fa
vour by the defendant. At the same time it 
was arranged that the administrators should

hold the balance of the proceeds in trust, 
first to pay certain other claims against M. 
and the residue to pay over to him. Subse
quently. but before the note became due, M. 
executed an assignment to the plaintiff of 
all bis interest in the moneys secured by 
the note, in trust to pay the claims pre
viously arranged for any certain additional 
claim-, amounting to more than sufficient to 
exhaust the proceeds. The administrators 
before action endorsed the note to the plain
tiff, taking from him an agreement to pro
tect their interest. The defendant claimed 
to be entitled to deduct from the amount pay
able by him certain indebtedness of M. to 
him incurred in some collateral transaction, 
and on the ground that the assignment was 
void under R. O IM8, 1 10, or that i' \< m- no
more than an assignment of a chose in ac
tion, and that the plaintiff took subject to 
the equities between the maker and the 
payee :—Held, that the assignment, having 
been procured by pressure, was not void ; 
that tne administrators at .ill events were 
holders in due course, and the plaintiff could 
rest upon their title ; and that there could, 
therefore, be no set-off against the plaintiff. 
()'It rien v. Johnston, 3 Terr. L. R. 60.

Holder for vaine—Holder for collection 
—/‘leading.] — In an action based upon a 
promissory note, where the defendant pleads 
that plaintiff is not a regular holder for 
value, the latter may reply that he holds the 
note for collection on behalf of the last en
dorser. and such answer will not be rejected 
on motion, as changing tne basis of the ac
tion. Legal and Financial Exchange v. 
Cameron, 5 Que. P. R. 08.

Holder for value - Notice—Executor. 
Beans V. Rolls. 4 O. W. R. 126.

Holder for value without notice —
Delivery on nindition of signature by an
other joint maker—Contract—Rescission—■ 
Election to affirm ontraet.]—The defendants, 
thirteen in number, and one Lee, formed a 
syndicate for the purchase of a stallion. The 
vendor's agent afterwards induced the de
fendants to sign an agreement for the pur- 
chasc, and promissory notes for the price, 
on the representation that he would get I^ee 
to put his name also on the notes. The de
fendants then took possession of the horse 
and used him for one season and part, of 
another, when he died. Shortly after sign
ing the notes, the defendants became aware 
that Lee had refused to sign the notes. They 
did not ask then for a return of the notes 
nr do anything to indicate that they did not 
intend to he hound by them. On the con
trary. they acted from that time ns though 
the syndicate was composed of themsel-es 
alone, ignored Lee in the matter, and col
lected and retained the earnings of the 
horse fur themselves until he died. The ven
dor discounted the notes with the plaintiffs, 
who proved that they bad no notice or know
ledge of any fraud or irregularity in obtain
ing them : Held, that the defendants, by 
their course of conduct, had elected to affirm 
the purchase, and could not now repudiate 
their liability on account of any f and or 
misrepresentation in obtaining their signa
tures.- Per Dubuc, C J. :—The plaintiffs, be
ing holders for value, without notice of any 
fraud or irregularity, were entitle! to recover 
against the defendants notwithstanding the
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defence im»i op that they were only to be 
liable on condition that Lee joined with them. 
JDr, hoots Rank v. Good. ft Man I. R. 330. 
followed. Awde v. Itixoa. ft Kx Nftft, Hogarth 
V. Latham. 47 I* J. Q. I» 33», and Ontario 
Hank v. Gibson. 3 Man. L. R. 10ft. 1 Man. 
Ia R. 440. distinguished. First \ati»nul 
Hank of Minneapolis v McLean, 3 XX'. L. R. 
227. 1ft Man L R. 32.

Holder In dne ronrae Acquisition of 
note by endorsee after default in payment of 
interest—I>ish<>nour—Notice — Fraud and 
misrepresentation in procuring signal urea to 
note—-Purchase of horse -Pretended forma
tion of company or syndicate. Inion Invest- 
*«| Vo. v. Wells (Man. t. ft W. L. It. 40».

Holder in due ronrae - Hills of Ex
change Art. s. US Onus of proof—Suspirious 
cirrumstanrrs—Sotirr {burner of enquiry 
— 4dmirsi7o/it|z of evident of previous simi
lar transactions.)—It being shewn that a 
maker of a promissory note has been In
duced to sign if by fraud, if there is evidence 
sufficient to raise n doubt in the jury's mind 
as to the good faith of an endorsee, though 
the evidence may not conclusively establish 
bad faith on his part, the Court will not 
interfere with the finding of the jury that 
the endorsee had not satisfied the burden 
cast on him by s. ."s of the Bills of Ex
change Act. of establishing good faith.—Evi
dence that the indorsee had on previous occa
sions bought promissory notes from the same 
payee under similar suspicious circumstances, 
and had heard rumours of their fraudulent 
nature, is admissible to prove notice or sus
picion in the mind of the endorsee, and that 
he deliberately refrained from enquiry. Old- 
stadt v. Ijinrham, 1 Alta. L. R. 4111, H XV. L. 
K 152.

Holder in dne course - Hills of Ex
change Act, 1H90, t. 2.9—Rescission of con- 
traei—Plea of fraud - \ mendmer i asking for 
rescission—Restitutio is integrum. |—I. The
endors........ a promissory note made payable
with interest, payable annually, who acquired 
the note after default In payment of one of 
the annual Interest Instalments and with 
knowledge of the default, is not a holder of
tie nota In ....... «area as defined by a 29
■>f the Bills of Exchange Act. 1800. aud de
fences of fraud and misrepresentation set up 
by the makers of the note against the payees 
are available as against such endorsee. Jen
nings v. Napanee Rrush Vo., 4 C. !.. T. ftflft, 
followed.—The defendants, who had given 
their promissory notes for the price of a 
horse p rchawed bv them, had been defrauded 
in the ft ueactlon, but did not acquire cer
tain knowledge of the fraud until after the 
death of the horae field, that they were 
not too late in exercising their right to re
scind the contract, although they took no 
steps to do so unti1 ‘hey set up the plea 
of fraud in this act km. Ongle v. Diamond, 
etc. Vo., 10 O. L. B ft#t7. followed.—2. The 
defendants had a right to rescind without res
titution in this case, as the horse had died 
without nnv default or neglect on their part. 
ID ad v. T'attrrsnll. \. It 7 Kx. 7. followed 
Moore V Scott, ft XV. L. R. H. %1, 1ft Man. 
L. R. 4»2.

Holder In dne course -Defect in title 
—Onus—Endorsement after maturity—Equi
ties—Payment on account. Smith v. Galbraith 
(Man ». 1 XV. L R 227.

Holder in dne ronrae Effect of1*"en
dorsement Evidence. II cidcman v. Guitturd. 
1 O. XV R. 110.

Holder in dne ronrae - Endorsement 
in blank — Special endorsement by Iran* 
fern \ ttempted cancellation and delivery 
to further transferee — Title — Right of 
Action — I ndertaking — Amendment Hill„ 
of Exehangc Act. | - Payee of a note endorsed 
it in blank Tin- Standard Bank of (Canada 
lieeamr holders ns collateral security The 
hank stamped on the hack over the emlorsc- 
men* the word< “ Pay Standard Bank of 
C-anada or order," thus converting it into 
a special endorsement to flint hank Th*> 
plaintiffs took over the account, decanting 
the note, reviving the note and other seniri 
lies, paying therefoi $18300, The note was 
again stamped " Pay to the order of the 
Sovereign Bank of Canada." over the words 
already then*. “ Pay Standard Bank of Can 
nda or onler." so as to partly obliterate them, 
hut not so that both endorsements could not 
In* plainly made out. On these facts it wn* 
held that the intention of the two hank 
managers was to transfer to plaintiffs all 
the title of the Standard Bank to the n"'c 
and that the effect was that plaintiffs be
came the holders of the note and entitled to 
maintain the action. Sovenign Hank > 
Gordon. 4 O. XV. R. 1ZV2, i) O. L. R. 14ft.

Holder In due ronrae -Findings of trial 
Judge Signatures of defendants — Know
ledge of nature of document signed — Kvi 
dence - Examination of parties not put in at 
trial—Agreement put in after close of evi
dence -Admission of written argument of 
counsel Motion for new trial—Result not 
affected by irregularities—Appeal. Dart v. 
(Juaid. ft O. XV R. 714.

Holder In due course Instalment of in
terest- 7'ron/i/er after default to pay int>r 
est -**Overdue" bill—\otiee — Holder is 
good faith Hills of Exehanar Act—Common 
law rule.)—XXrhere interest is made payable 
periodically during the currency of a promi
se ry ante, payable at a certain time after 
date, the note does not become overdue, with
in the meaning of ss. ftft and 70 of the 
Bills of Exchange Act. merely by default 
in the payment of an Instalment of such 
interest.—The doctrine of constructive notice 
is not applicable to hills and notes Irnre
ferred for value.—Judgment appealed from, 
ft XX’. L. R. 4<!ft, reversed; Idington and Mac- 
lennan. JJ., dissenting. Union Investment 
Vo. v. Wells, 3ft B C. R. ft2ft.

Illegal consideration— Onus—Findings
i/-/•-ni I in mi action by .........ndoraee

of a promissory note against the defendants 
as makers, the defences relied on were that 
the note was made for the accommodation 
of the plaintiff, and that it was given in 
connection with a smuggling transaction, and 
for other illegal purposes. The plaintiff* 
evidence was unsatisfactory to the trial Judge 
and there was a failure on his part to pro
duce the hooks of account shewing how the 
consideration for the note was made up. 
There was evidence to support the plea of 
Illegality, and the Judge, holding that, mi 
dor these circumstances the burden of prov 
Ing consideration was upon the plaintiff, dis
missed the action with costs.— On appeal
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there was nn «mal dixiaion of opinion, and 
the appeal wan dismissed without costa. Rohm 
f. Gunnon. .tit N. S. R. «5. 1 K. L. R. 2.*K).

Illegal conalderatlon ■Smuggling (row*- 
action Harden of proof—Finding» of trial 
Judge— ippral.] Judgment of the Supreme 
Court of Nova Scotia. 30 N. S. It. (15, 1 E. 
!.. It. 231), n(firmed. Rohm v. Gannon, 30 S. 
C. R. «75.

Illegal consideration — I'nrcasonablr 
rent mint on marriage — Public policy.]— 
Appeal by plaintiff from judgment of Street,
J (2 <> W. It 1120. 24 Occ. N. 17. (I O. 
I,. R. 708). dismissing action by nn unmar
ried woman aeainat administrator of the es
tate of Albert Row, whose housekeeper plain
tiff was. upon a promissory note for $1.500 
made by the intestate. The consideration 
wits an agreement by plaintiff not to marry 
while the intestate lived :—Held, that the 
contract waa not one in restraint of mar
riage for such an unreasonable period ns to 
be contrary to the policy of the law. Judjt* 
ruent for plaintiff for the promissory note 
su' d on ami Intel est. Crotrdir v. Sullivan. 
4 O W R. .TOT, 25 Occ. N. 31, 0 O. L. R. 
27. '

Illegality — Consideration — Election 
fund. 1 —There can be no recovery upon a 
promissory note given for the purpose of 
raising funds to he used at nn election, or 
upon a renewal of such a note. St. Pierre v. 
L'Ecuyer, Q. R. 23 S. C. 406.

Instrument in form of not 4 with 
additional provisions Interest - Accel
eration clause—Waiver of presentment, etc. 
—Holder in due course. Davit V. flutter
(Man. I. 7 W. L. It. 85.

Invalidity—I* legal transaction —Stifling

Brossent Ion < ?ane« llation of note» Cos s 
lisrepresctitations- Amendment of pleadings. 

Roirinn v. Home Rank of Canada, 0 (). W. 
It. 038.

Irregular Indorsement — Liability by 
nia nature—Rillt of Erchangc A11. ] On the 
hack of a certain promissory note given by 
S. to the order of II. appeared the signature 
of K. and It., underneath the words. “ We 
guarantee payments of the within note":— 
Held, that K and B. were liable a' In 
dorsers. Lock v. Itcid ( 1S42t. <"• O. S. 205, 
not followed, as no longer representing exist
ing law. having regard to the course of deci
sion. and the effect of s. 131 of the Hills of 
Exchange Act. Lchifjh Cobalt Silver Mine» 
Co. v. Heckler (lOtiM. 1.8 O. L. It. «15, 12 
O. W. It. 854

Joint and several note Rcleate of co
maker— Renerration of righto — Knowledge 
and content — Subncqucnt deed — Ratifica
tion.]—One of the five makers of a joint and 
several promissory note was absolutely re
leased by the holder, by an instrument under 
seal, from liability upon the note, and there 
was no reservation of rights against the other 
makers, but the holder sought to recover 
upon the construction of the release, and a 
subsequent instrument under seal, to which 
the maker who had been released was not 
a party, that the rights of the holder agai. st 
the defendant had been effectively preserved.

—Decision of a Divisional Court, 8 O. L. R. 
261, n w k t:,\ reversed. Per Mow. 
('.,1.0 :—The whole arrangement of which 
the release formed part was come to and car
ried out with the knowledge and consent of 
the defendant, and that knowledge and con
sent were sufficient to prevent the release of 
his co-maker operating as a discharge of his 
liability. Per Osier, J.A. :—Even if the re- 
lease did in law operate from the moment 
of its execution as a dwcharge of the de- 
fendant, there waa nothing t<> prevent tin- 
latter, after its execution, from acknowledg
ing and ratifying, by a proper instrument, 
his continuing liability to pay, just ns « 
surety may do who has been discharged by 
time given to his principal or by release of 
a cosurety. Co-contractors and co-debtors 
stand in these respects in same position as 
co sureties. Release of one operates in gen
eral as a release of all. hut the legal opera
tion of such a release may be restrained by 
express terms of the instrument, or co-debtors 
may reaffirm and ratify their liability not
withstanding the release. Roanrt v. Robert- 
m 11906), 11 O. I R 295, « « » W R

Joint makers — Action againut both — 
Judament aqainut one — Subm guent action 
agninut other — Porno r action—Amendment

[japhc of time.] The defendants ft. and 
X. were sued jointly as makers of a promis
sory note for $25. The writ of summons, 
which was issued in January. 1886. was 
served on the defendant X.. and the defendant 
(}. accepted sendee. X. appeared and plead
ed. but, by arrangement, nothing was done in 
relation to the claim against the defendant 
G In Xovemher, 1885, X. withdrew his de
fence. and confessed the action, and final judg
ment was entered against him, on which some 
payments were made. In 181)0 the plaintiff 
commenced proceedings against the defendant 
(I., who. under an agreement reserving his 
rights, appeared and pleaded:—Held, that 
the judgment entered on confession against 
the defendant N. was an answer to the claim 
subsequently made against the defendant fî. 
McLeod v. Power. (181181 2 Ch. 203. fol
lowed:—Held, further, that the action having 
been brought against defendants as joint 
debtors only, the position of G. in the suit 
was not affected by the fact that the note 
in question was a joint and several one. and 
that the plaintiff, in another suit, might have 
some claim against G. alone. Per Town- 
shend. J.-*-The plaintiff could not succeed 
without an amendment, and no amendment 
should be permitted after the lapse of fifteen 
years. Per Meagher. J.. dissenting :— As the 
reception of the note was not objected to on 
the trial, or the existence of the judgment 
against X. urged as an answer, a stage had 
been reached when the form of action was 
not material: also, that, as either objection, 
if raised upon the trial, could have been 
cured by amendment, the fact should be 
looked at rather than the form, and the de
fendant G. should not be permitted to suc
ceed on a mere technicality. McDonald v. 
Gil I it, 33 N. S. Reps. 244.

Joint makeru—Endorxcmrnt.] — When 
two persons sign a promissory note together, 
their obligation is joint, not joint and several. 
The bearer of a note which is indorsed can
not claim thereunder. Dagneau v. Dccaire, 
8 Q. I\ R. 141.
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Jolmt maker* — Inability] -The joint 

maker* of a promissory note drawn up In 
the form “ I promise,” etc., are jointly and 
severally bound under a. S4 of the Hill* of 
Exchange Act. Seth Itarid Congregation of 
Roumanian Jeu-» v. Hackman, Q. R. 31 S. 
C. 23.

Joint makers Surety for debt — Colla 
ferai security.]—IMendant: was the maker 
of a note, hut claimed to he a joint surety 
for debt of another. The note had been re
newed several ' i es, and the di I ndant had 
to pay it. Judgment for plaintiff. A for
th'-r defence was that plaintiff had promoted 
an Act of the Legislature by which some 
collateral stock had become worthless:— 
Held, that plaintiff to not responsible for Acts 
of Parliament. Hobrreker v. Sander», 6 K. 
I* R. .*17.

Joint obligation — Statute of Limita
tions—l’a- ment* bv one maker—Agency— 
Evidence of—Costs, l/arrit v. Greenwood, 4
o. w. R. 140.

Joint or several liability. |- The obli
gation of the makers of a promissory note 
which is not expressed to be the several note 
of each, is joint only. Vo 6/e v. Eoraravc, u. 
It. 17 H. C. 234

Judgment against one endorser —
/n»oIrenry of another rndorsir Acceptance 
of part of claim and tran»fcr of same— Rc- 
leaic from Iran»ferre. |—A bank, by their 
prrtc-nom II.. had recovered judgment against 
l*t the first endorser, and A., the second en 
dorvor. of a promissory note. A. having 
foiled, H. filed with the curator of A.'* estate 
a claim Imaed on this judgment. Shortly 
afterwards the hank accepted a certain sum 
from A.’s daughter, by way of composition, 
and transferred their claim to her. retaining, 
however, possession of the note. Afterwards, 
by an agreement between them, she released 
L. from all claims which she might have 
against him by virtue of the transfer men
tioned Held, that the transfer by the bank 
was of their entire claim under the judgment, 
that is. it* right of recovery against nil par
ties to the note, and not a release by the 
hank of their rights against the Insolvent 
only ; and that the discharge to I,, was valid 
a* against the bank and all claiming under 
them. Ijanglma v. Harel, Q. It. 13 K. B. 475.

Liability of endorser - Agreement to 
become liable — Absence of endorsement by 
payee—Action by payee—Authority of decided 
cn«e*. Slater v. I.aberee, ft O. W. R. 420, 
ft»». 6 O. W. It. trjH. 10 O. I* It. 04M.

Liability of endorser - Releate of 
security—Ihsrhargc of endomer Evidence.] 
--The defendant had endorsed a note made 
by A. and II. to K., who subsequently made 
an assignment t>. the plaintiff for tin benefit 
of creditors. E. having a mortgage to secure 
past indebtedness of and future advance*
to a. end II . released this mortgage, which
was really valuele#*, for some «lock which 
turned out to lie no good .—Held, that re
leasing the mortgage did not release defend
ant. There had been no renewal of the 
note, nor any giving of time. Wade v. 
Livingstone, 13 O W. II. 70R.

Lien notes an* not promissory noi..< 
Imperial Hank v. George»; George» v. Kidd 
12 W. L R. 3W.

Lost note - teflon on—Seruritg.] — i 
payee of a lost promissory note cannot s, 
u|s>n the note, simply offering to reimbur*. 
the maker if the note is found, but he m 
offer to give security that the maker shall 
not lie troubled on account of the note.—2. 
This rule applies as well to tlie case of a nmi- 
negotiable note which is probably destroyed, 
as to that of a negotiable note which Is simply 
l<»st Cilloir and Henry Co. v. L'Esp-ranr-. 
y. R. 22 8. C. 213.

Lost note - lefion on—Seruritg Vlad 
ing—Striking out—Coat».]—In an action ..n 
a promissory note alleged to have been de
stroyed by error, where the plaintiff deelar-s 
that he has offered to the defendant and is 
still ready to give him security against any 
liability thereon, and the defendant, af-i-r 
denying all the allegations of the action, fur 
ther pleads want of security, and s. '< up 
facts tending to establish that he is not liable, 
a motion to set aside such defence will I» 
dismissed, hut without costs. Rowan v.
3 Que. P. It. 301.

Lost note—Action on—Striking out plea 
of I os* — Indemnity — Costs. Valin-r v 
Reilly. 2 E. !.. R. 308.

Lost note — Dirieion ('ourt—Ascertain- 
ment of amount — Limitation of action» 
Absence beyond ara»—Interest ] Action in 
a Division Court upon a promissory note 
made in 1882. to recover $HV7 and interest 
The Instrument was lost : secondary evidence 
of Its contents was received, and it was 
shewn that it had iieen signed by the defend
ant :—Held, that the amount was ascertained 
by the signât tire of the defendant so as to 
give the Division Court jurisdiction up to 
|900 ii-i-i also, that the Statute of Lira
llailon* was not a bar to recovery, the de
fendant shortly after the making of the note 
having removed to the Vnlted States, and 
havin'/ never returned ; and the action lay. 
notwithstanding that lie was still abroad 
Held. also, that the plaintiff wa* entitled to 
interest from the maturity of the note. 
Murphy \. .su,, my. 90 OÙ N 888

Materiel alterations — Forgery Cart 
eer* A in — Mandate — Assent of partirt 
Liability of endorser — It ill'' of Rechange 
Aet.]—R. induced II. to become a party to 
and endorser of a demand note for the pur
pose of raising funds, and agreed to give 
warehouse receipts ns security to the hank 
mi discounting the note. It xvns arranged 
that the goods covered by the warehouse 
rwelpt* were to be held and sold on joint 
account, each sharing equally in the profits 
or losses on the transaction. Subsequently 
It. altered the note, without the knowledge 
or consent of II.. by adding thereto the 
words “ avec int/rft à sept par eettl. par an.” 
and falsely represented to the bank that II 
held the warehouse receipts as collateral 
security for his endorsement. A couple of 
months later IL, for the first time, became 
aware that the goods had never been pur
chased or placed in warehouse, that no ware
house receipt had been assigned to the bank : 
and did nut, until some months later, know

Â
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that the alteration had been made in the 
note. There was ionic evidence that Ii. hnd 
asked for time to make a settlement of the 
amount due to the hank upon the note after 
he had become aware of the fraud and the 
alteration so mad-: — Held, by Idington. 
Maclennan. and 1 MifT. .1.!.. that the instru
ment was a forgery and could not be rati
fied by an ex post facto assent. Merchants 
Hank v. Lucas, 18 S. C. It. 7<M. Cam. Cas. 
27n. and Ilrook v. Hook, I,. U. U Ex. 89, 
followed. Per Idington, J.. the circumstances 
of the case did not shew that there hnd 
been anv assent to the alteration, within 
tin- meaning of s. 145 of the Hills of Ex- 
change Act. Per Maclennan, ,1.. the assent 
required to bring an alt'-ed bill within the 
exception provided by . 141» of the Hills of 
Exchange Act. It. S. C. 1900. c. 119, must 
be given by the party sought to be hound 
at the time of or before the making 
of the alteration.—Held, alto, Fitzpatrick, 
C.J.C., and Envies, J.. contra, that, in 
the special circumstances of the case, there 
was no partnership relation between the 
parties to the note for the purpose of 
the transaction hi question, and there could 
lie no implied authorisation for the making 
of the alteration in the note. Per Fitzpatrick. 
C.J.C.. the transaction in quest ion was a 
joint venture or particular partnership for 
the enterprise in contemplation of the 
parties, and. consequently, 11. bad a man
date to make whatever agreement was neces
sary with the bank to obtain the funds, and 
to provide for the payment of Interest on 
the advances required to carrv out the busi
ness. Judgment appealed from, (j. It. 10 
K. H. 191, reversed. Fitzpatrick. C.J.C.. and 
Davies. J , dissenting. Hebert v. Hanque 
VehoHd/r. -10 S. <’. R. 4M. 5 E. L R. 271.

Material alteration Kcnetral—Con
flict of evidence—Appeal.]—To an action on 
n promissory note the defendants pleaded that 
the note sued on was given in renewal of a 
prior note for a larger amount, and that the 
original note was rendered void by lieine ma
terially altered by the addition thereto of a 
charge for interest, of which alteration the 
defendants had no knowledge at the time of 
making the renewal note. There was a con
flict of evidence as to the alteration referred 
to. but the plaintiff's version was supported 
by the appearance of the note itself, which 
npiM-ared. on the face of it. to have been all 
written at the one time, with the one ink, 
and In the one handwriting, and bore no evi
dence of having been altered. The appear
ance of the note being consistent with the 
plaintiff's evidence, and hardly reconcilable 
with that of tile defendants, and the trial 
Judge, after seeing and hearing the witnesses, 
having accepted the plaintiff's version :—Held, 
that there was no reason for interfering with 
his decision. Ilrennan v. Sutherland. .*17 N. 
8. Reps. .TTO.

Misrepresentation — Counterclaim for 
damage» — Intercut on note and counter
claim.]—A promissory note was given for 
stock Defendant counterclaimed for dam
ages for the amount he paid for the stock. 
The only question was as to Interest:— 
Held, if plaintiff is allowed interest on the 
note, interest must also run on the counter
claim as on the claim. Counterclaim sus
tained. Gould v. Gillie», 7 E. !.. R. 11.

Motion for judgment against indor
ser of two promissory notes]—Held, 
that the defendant must be allowed to de
fend where he denied his signature to the 
larger note and where the smaller one had 
been made live years before, payable one
year after i e, as defendant might be able
to set up a defence thereto, that time hnd 
been given to the maker of the smaller note. 
Imperial Hank v. Tuckett MIKkll. « O. W. 
It. 121. 101, followed. Edieards v. Stone 
( 19091, 14 O. W. R. 044.

Motion for snmmary judgment on—
Defendant denied signature—Dicing time to 
maker Correspondence.]—Motion for judg
ment on two promissory notes dismissed. As 
to one note defendant denied his signature, 
and os to the other he claimed to lie an ac
commodation endorser, and possibly time was 
given tlie principal debtor. Even if defend
ant is disposing of his property that is no 
ground for giving judgment. Edvards V. 
Stone, 11 O. W. R. 944.

Negotiable instruments — Additional 
memorandum — Sale of goods— Surplusage. 
Canadian Hank of Commerce V. Livingston
(P. E. I.). 0 E. Ii. R. 459.

Non-payment at maturity Endorser
Xntice of dishonour—Waiver—Independent 

promise to pay.] The defendant was sued 
ns endorser of a promissory note. The offer 
by defendant to pay it by monthly instal
ments would amount to dispensation of 
proof of notice of dishonour, hut not ns to 
presentment. New trial ordered to enable 
plaintiff to prove presentment. Murray v. 
Ayer, tt E. L. R. 509.

Notice of dishonour Imperial Hills of 
Erehanae Act — Time — Mails — Surety — 
Endorser — Discharge — Compromise — 
Extending time for payment.] - End *r the 
Imperial Hills of Exchange Act. 18*.’. which 
provides fs. 49. s.-s. 12). that “notice may 
he given as «non ns the bill i« dishonoured, 
and must he given within a reasonable time 
thereafter." and further provides that, “in 
the absence of special circumstances, notice 
is not deemed to have been given within a 
rcnsonnhle time, unless, where the person 
giving and the person to receive notice reside 
in different place*, the notice is sent off the 
day after the dishonour of the hill, if there 
he a post at a convenient hour on that day: 
and. if there he no such post on that day. 
then by the next post thereafter:" notice of 
dishonour of a note payable in London. Eng
land. hv a person in this province sent the 
third dav after protest, by the first Cana
dian mail from Izmdon, fc not sufficient 
where there are mails leaving London for 
the United States between the date of pro
test and the leaving of the Canadian mail 
by which the notice would have sooner 
reached its destination. An agreement by 
the holder of past due prnmlssorv notes made 
with the maker, without the knowledge or 
consent of the endorser, to extend the time 
for payment to a fixed dale, and accept in 
full satisfaction a compromise if paid at the 
date fixed, will discharge the endorser, al
though the compromise was not paid, and 
it was expressly agreed that in that event 
the holder's rights against all parties should 
he preserved. Fleming v. McLeod, 2 E. L. R. 
180, .17 N. H It. <«0.



499 BILLS OF EXCHANGE AND PBOMISSOBY NOTES 500

Notice of dishonour — Presentment — 
Demand prior to action—Power of attorney, 
/’otrimche v. Krammrrer, 1 O. W. R. 425.

Notice of dishonour Hu/fleieneg—Hus- 
t*nd and *cife—Agency.}—Notice is merely 
knowledge, and notice to an endorser, who is 
al*o agent for another endorser, at once l»e- 
romes in law the knowletlge of the principal, 
with all lie couwh) lienees. In an action 
against husband and wife, endorsers on it 
promissory note given as one of a aeries of 
renewals during some years, under an agree- 
ment, of which the husband had knowledge, in 
which the notice of dishonour given was n 
lath t a Iks woida " I bag to adi in yon
that Mr. T. (’. L.*s note for $3.5* M) in your 
favour, endorsed by yourself and wife, and 
held by our estate, was due yesterday. As I 
have not received renewal, will you kindly see 
that the same is forwarded with cheque for 
di<rount. ns there is no surplus on hand:” 
addressed and sent to the husband . nly :— 
Held, on the evidence, that the husband was 
agent for the wife, and that such letter was a 
sufficient notice of dishonour to both the hus
band and wife. Paul v. Joel, 3 If. & N. 455. 
followed. Judgment of Falmnbridge. ('. 2
O L. R. WC. 21 Occ. N. WKI, affirmed. 
Counsel! v. Livingston. 22 Occ. N. ,1410, 4 O. 
U R :i40. 1 O. W. R. 444

Notice of protest Attack on—/ascrip
tion dc faux. |—A notice of protest of a bill 
or note made by a notary can be attacked 
only by nn Inscription en faux. Choquette v. 
McDonald, Q. R. 19 8. C. 408.

Notice of specific purpose Collateral 
aeeurity— Rank -Consideration — Holder in 
due course—'* Negotiate." Ontario Hank \. 
Poule, 1 O. W. R 20. 832.

Note wanting In material particu
lar. ) — Plaintiff made application f< a 
policy of life insurance and signed a (tank 
note (iMirtly filled In), on condition that no
thing was to be done with it until plaintiff 
passed required medical examination, when 
if successful he would give cheque to take 
up note. The insurance agent fraudulently 
filled up note and diaiMised of it to United 
Umpire Rank for value. United Umpire 
Hank handed note to Dominion Rank for col
lection. and t.tey presented it to Home Bank 
(where plaintiff had a deposit account), and 
Home Rank paid note and charged it against 
plaintiff’s account :—Held, that a document 
in the form of a promissory note but want
ing in any material particular, is not “de
livered in order that it may be converted 
into ” a note, and payment cannot be en
forced against maker, even by a holder in 
due course, under s. 32 of the Kills of Ex
change Act. Smith v. Proseer. 11907 ] 2 
K B. 733, followed. Huhhert v. Home Hunk 
(1910). IR O. W. R. 277. affirmed 1ft O. W. 
R. .133. 20 O. L. R. 101. 1 O. W. N. R42.

Notea signed in blank —Payee— party 
to tchum negotiated—Holder in due course—
Hills of l-nli'im/. 1. /. | Th< pay....... f ii
promissory note made in the manner set forth 
In s. 31 of v. 119, R. 8. C. 1900. may, in the 
same manner a* an endorsee, be the party to 
whom it is negotiated, as well n« issued, and

a holder in due course, within the meaning 
of s. 32. and of s. 50. Lilly v. F emir n
It. 17 K. B. 554.

Obtained by fraud — Discounted with
hank — Holder in due course within « :,t; 
Hills of Exchange .4of — Criminal </. t<„„ 
against payer - \ote taken over h„ thnd 
party—Eight to stand in position of haul 
\otiec of fraud.] — One Fawcett through 
fraud induced defendants to sign a pr m , 
sorv note for $1.500. He immediatelv -lis 
counted same with Traders Rank \. tt day 
some of the defendants learned of this anil 
had Fawcett arrested on a charge of obtain 
mi g the note by fraud. Fawcett arranged '«> 
pay the bank and take up the note and 
criminal proceedings were adjourned from 
time to time and finally dismissed. Faw 
celt paid the bank $799.25 and Inter induced 
plaintiffs to take up the note by paying r)«•• 
balance to the bank, and Fawcett the nmount 
paid the bank less discount charges Plain
tiff a brought action on the note. Teetxel, 
J.. held (10 O. W. R. 25. 1 O. W. V 7«i7 
that the note was obtained by fraud and was 
void in the hands of Fawcett ; that the 
Traders Bunk was a holder in due com-., 
within the meaning of a. 50 of the Pills „f 
Exchange Act ; that plaintiffs were holders 
in due course to the extent of amount paid 
the hank but not ns to the money paid Fa» 
rett. ns they had knowledge of the facts 
Divisional Court reversed above judgment, 
holding that the paper sued on never became 
a note, the signatures thereto having been 
obtained by fraud. Action dismissed 
Foster v. .McKinnon, L. R. 4 <’. I* 704. fol
lowed. flraham v. Driver (1910), 17 t) W 
R. 00. 2 O. W. N. 181.

Oral agreement contemporaneous 
with note -Evidence of—-Consideration 
Contradictory written documents—New trial 
—Objection to evidence not taken at trial— 
Discretion of Court. Conley v. Ashley, 1 0
W. R. 704.

Part failure of consideration Con
struction of contract—Implied condition 
Event Ici pinning after maturity of note.]- 
The plaintiff agreed with the defend'd '
• II him 14 timber limits which be i plain
tiff) had staked, at $1 nn acre, the defendant 
to advance the license fees and to pay ih 
plaintiff in cash and notes for the balance. 
After the plaintiff had obtained from the t!«v- 
emment 12 of the licenses, n question ar 
as to the meaning of the contract, the de
fendant in good faith (hut wrongfully) lie 
lievlng that the plaintiff was liable to repay 
him the amount paid the Government for the 
licenses. On the 27th November. 194*7. n new 
agreement was made, n complete settlement, 
to the effect that the defendant should forego 
his claim to lie repaid the amount he had 
paid for the licenses, and that the plaintiff 
should throw in the two other limits, the li
censes for which had not yet been obtained, 
for the price of the 12 limits. The 12 issued 
licenses were assigned, and the defendant 
gave the plaintiff an order for an assignment 
of the unissued licenses, and the defendant 
gave the p'aintiff cash and promissory notes 
for the s mu agreed upon. On the 28th 
1908, tie Government refused to issue the 
two ad-il ional licenses. In an action upon
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one of the notes, which fell due in March, • 
1908 :—Held, that the absolute terms of the 
settlement of the 27th November must he con
strued as subject to the condition that the 
Government would issue the necessary li
censes; the effect was to leave the parties in 
the position in which they were on the dale 
of refusal ; the right which the plaintiff had 
to have his note paid in full remained ; and 
the defendant was not entitled to a reduction 
of two-fourteenths as claimed on the footing 
of a part failure of consideration.—Taylor v. 
Calduell, 3 R. A S. 833, and Chandler V. 
Wi biter, 110041 1 K. R. 483, followed — 
Judgment of Martin, J.. affirmed. Topping 
v. Marling (19101, 13 W. L. It. 310.

Part payment -Action for balance due 
— Defence of illegality of eonsidcratinn — 
Sale of ahnrea on margin—Criminal law—

.'■il | Action to ncover amount 
due on a promissory note. As plaintiff 
knew when he lent the money to defend
ant that it was to he used to pay deposits 
for stock bought on margin, the considera
tion was illegal, and plaintiff cannot recover. 
Dean v. McLean, 7 E. L. It. 288.

Partnership — Liability — Evidence 
Authority of manager. |—Action against the 
members of a partnership carrying on busi
ness under the name of the O. T. L. Co., on 
a promissory note rending ns follows :— 
“Sixty days after date we promise to pay 
D. & B. or order $407.20 at the Imperial 
Bank here ; value received and signed “ W. 
if It. Manger, O. T. L. Co. :"—Held, Wet 
more, J„ dissenting, that evidence of the cir
cumstance* surrounding the making and the 
accepting of the note was admissible for the 
purpose of shewing who was intended to he 
liable on the note. That, on the terms of 
the note and the evidence of the surrounding 
circumstances in this case, the defendants 
were liable. The defendants carried on a 
lumbering business in partnership. It. was 
their manager at the place of operations. 
The partnership kept in the vicinity of their 
mill a hoarding-house, at which their work
men boarded, and a store for the sale to them 
of supplies. It. ordered goods which were 
used in the hoarding-house, the store or the 
mill:—Held, that the ordering of the goods 
was within the scope of It.'- authority, and 
that the defendants were therefore liable. 
Ferguaon v. Fairchild, 1 Terr. L. It. 320.

Payable at particular place — Presen
tation — It ilia of Er change Act, a. ISA — 
Absent Debtor let (P.E.I.i. ISIS — Voa- 
reaident debt ora — Jurisdiction. | —Full inter
pretation given of above section :—Held, that 
above Absent Debtor Act does not give juris
diction where debtor is absent only by rea- 
Ron of residence abroad. Sinclair v. D-'acon, 
7 E. L. It 222.

Payable on demand .Ir/ion to recover 
on—Defence no consideration—Overdue when 
transferred—Judgment for amount of note— 
Interrat—Cost».]— Plaintiffs brought action 
to recover on a promissory note $3,300 and 
interest. The defence was that the note was 
nude without consideration, negotiated by 
payee in 'rnud of defendants, and. being 
plaintiffs’ on demand, was overdue when 
plaintiffs became holders of it.—Meredith.

C.J.C.P., held, that the defence failed, and 
plaintiffs were entitled to judgment for the 
amount of note, with interest at five per 
cent, per annum from its date, and costs. 
Northern Crown Hank v. International Elee- 
tric Co. Ltd. ( 11)101, 17 O. W. It. 561, 2 
O. W. N. 280. O. L. It.

Payable to order — Rights of an en
dorser. bearer of Iht uni' by having paid 
if.]—The endorser of a note payable to 
order, who has become the hearer of It by 
having paid it. has a right to recover pay
ment thereof only as against prior endorsers, 
guarantors, if any there are, and the maker. 
Ijachancc v. Dural ( lVlOl, 37 Que. 8. C. 
473.

Payable to order of unincorporated 
association—Endorsement by offbers■—In
sufficiency to pass title.I—A trade union lent 
to the defendant a portion of its funds, tak
ing therefor a promissory note made pay
able to the union. The president and finan
cial secretary of that organization endorsed 
it t.i the plaintiff :—Held, that there was no 
valid endorsement so as to enable the plain
tiff to sue. Cooper v. McDonald, 10 W. !.. 
It. 173.

Payment—1 eeord and satisfaction—,Vi«- 
takc — Principal and agent.]—On being 
pressed for payment of the amount of a pro
missory note, file defendant offered to convey 
a lot of land ( which he then shewed to the 
plnintiTs' agent) to the plaintiffs in satisfac
tion of til * debt. The agent, after inspecting 
the land, trade a report to the plaintiffs, but 
gave an erroneous description of the property 
to be conveyed. On being Instructed by the 
plaintiffs to obtain the conveyance, the plain
tiffs' solici'or observed the mistake in the de
scription and took the conveyance of the lot 
which had actually been inspected at the time 
the offer was made. More than a year after
wards the plaintiffs sued the defendant on 
the note, and he pleaded accord and satisfac
tion by conveyance of the land. In their 
reply the plaintiffs alleged that the property 
conveyed was not that which had been ac
cepted by them, and at the trial the plaintiffs 
recovered judgment. On appeal to the full 
Court the judgment at the trial was reversed 
and the action dismissed:— field, affirming 
the judgment in 1) R. C. R. 237, that the 
plaintiffs were bound to accept the lot which 
had been offered to and inspected by their 
agent in stttisfaction of the debt, and could 
not recover on the promissory note. Pither 
V. Manley. 23 Oeo. X. 64. 32 8. C. R. 631.

Payment by plaintiff - Liability of de
fendant ns joint maker—Contribution — De
fence—Counterclaim—Accounts—Costs. Dun
can v. Tobin (B.C.), 2 W. L. R. 396.

Payment —Collateral security — Mortgage 
of lease -Receipt of rents by creditor—Charg
ing creditor with rents not collected. Bar
ron v. (lilbrrt, 4 O. W. It 406.

Payment—Evidence—Oral testimony — 
Payments applicable to earlier note.]—In an 
action upon a promissory note, payable to 
order, the plaintiff may prove by witnesses, 
the matter being commercial, that payments 
set up by the defendant, and established by
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cheque* and receipt* of a date subsequent to 
that of the note, have been made in reality 
to discharge a prior note. Renaud v. Heau- 
chrmin, Q. R. 3ft 8. C. JiW.

Payment for mir.lng shares Share* 
attained to hank a* re (lateral tecurity—Hank 
tran*ferred than « in o name of •tranter l,y 
mi*take — Liability of maker of nofi-.j —
Plaintiff bank brought action to .......
$17.3d(i upon two promlaaory notes given in 
payment of certain mining shares which wen- 
transferred to Imuk ns collateral security for 
payment of note. Defendant contended that 
by the I tank transferring said shares into 
name of a stranger by mistake, released him 
from his obligation to pay the notes and 
take the stock.—Riddell. J.. held, that the 
dealings with the shares by the !»nnk by mis
take did not effect defendant's liability, ns 
plaintiffs were at all times ready, willing 
and capable of handing over the shares to 
defendant at any time if he had paid the 
notes. Judgment for amount of notes with 
interest and costs. Conmee v Seeuritie* 
Holding Co. (11107). 88 H. 8 It. «01. dis- 
tingui-died. Xorthern f'roira Hank v. Year*- 
try (11*10), 10 O. W. It. 401. 1 O. W. X. 
024.

Payment of note — Evidence—Prctump- 
/i-' Production /.?/ msâw.1 The produc
tion. by the pmmlssor or maker, of a prom
issory note payable on a given date, without 
any indication upon its face or proof 
aliunde that it remained due after maturity, 
is prima facie evidence that It was paid and 
r deemed at or before that time. Jamet 
t orit/inr Co. V. Areident (iuarantee Co., n.
a. 32 s. c. 3So.

Payment -Price of goods—Destruction by 
fire—Application of insurance moneys—In
terest of vendees—Insurable interest Trust 
—Notice Indemnity. Imperial Hank of Can
ada v. Hinnegan, ft O. W. R. 247.

Payment AY i**ue under netc arrange
ment.)—Action to recover l>alanre due on 
a promissory note. Plaintiff held « note of 
defendant’s, and also had an open account 
again*! him. Plaintiff calling for payment, 
defendant's wife paid the amount of the note 
which plaintiff handed in to her. Plaintiff 
made reductions in open accounts if pawl 
in :i0 day*. Half an hour after plaintiff 
called, saying he wanted to change the ap
propriation-. and endorsed a payment on the 
note, which was handed back to him by the 
defendant's wife. What is the result of 
handing hack the note by the wife? This 
question was not answered, but amendments 
allowed under Yukon Ordinance, a. 117. and 
judgment given for amount claimed. Vockon 
v. Lrfrhrre, 12 W. P. It. 208.

Payment to agent .1 wtAonify to collect 
—Ettoppfl.j— Actions ou promissory notes 
made by the defendants respectively for the 
price of certain waggons, endorsed by the 
payee, before maturity and for valuable con
sideration, to the plaintiffs.—The only de
fence pleaded was payment to O., the payee, 
who was, as the defendants alleged, the agent 
of the plaintiffs to collect the amounts of 
the notes It WSS admitted that O. was the 
agent to sell and had sold the waggons, and it

was proved that many persons had previously 
paid O. money, and that the plaintiffs had 
received money from O. from time to tine u 
had come into his hands, but it was not .ih,.v 
that the defendants knew of this last nr< h 
stance so ns to be led by it to make |m 
ment* to O. It was provi-d that O. hud e t 
remitted to the plaintiffs the money pn: i 
him by the defendants. In the first m-. 
of the payments relied on consisted in tbe 
taking by O. of a lease at the valuati • 
$20, to be credited on the notes : Held, 'la
the plaintiffs being the legal holders and bin 
ing the notes in their possession, in the ab
sence of direct authority to the agent t 
lect, or of estoppel, the defendants were li 
able.—Held, also, that, even if the defends: 
I*, was iustHied in thinking that (i. was 
authorised to collect money for the plaintiff-, 
the horse transaction could not be regarded n 
equivalent to n payment. McLaughlin > -ir 
nage Co. V. Pettipat, McLaughlin Carriage 
Co. v. Havcntoek, 20 Occ. N. 137.

Payment to agent Authority to receive 
—Notice to maker to pav to principal. Mur
phy V. Canning (X.W.T.), 2 W. L. It 108.

Place of payment Place of mal.wo 
.1 uritdiclion of Courta of another prorinn 
/■’lection of domicil—Statute».]— Action on 
promissory notes dated and payable at W n 
treal in the province of Quebec. Plea to the 
jurisdiction, the defendant alleging that he 
was domiciled in Ontario and served there, 
and that the cause of action did not arise in 
Quebec because the notes were mad»' and 
signed in Ontario, although dated at Mont- 
real: //</</. that 88 V'. dm
affect prior elections of domicil made tacitly 
in a note by virtue of ft2 V. c. 4N, in f rer 
when the notes were made. 2. That the elec
tion of domicil was one of the terms of the 
contract, and a right could not be affected by 
a subsequent statute. Merchant» Hank of
Halifax V. (Iraham, 3 Que. V. It. 41ft

Place of payment - Prrtentmrnt /• 
doreement iw blank — Flight of action 
payee.]—Held, that when a note is not made 
payable at any stated place. It is not nee-* 
sarv to allege or prove presentation 2 
That the fact that a promissory note is n 
domed in blank by the payee does not pn- 
elude such payee from suing thereon if the 
note is produced from the custody of fbe 
i. ive« or his solicitor. Canadian Co operator 
Co. V. Trauuic'ek, 8 W. L. H. MO. 1 
!.. R 143.

Pledgee of promissory note IIolder
—Exchange.1—1. A pledgee of a promissory 
note given a* collateral security, is n bolder 
in good faith. 2. A promissory note given in 
exchange for another note which has hwn 
handed over by the owner for collection, is 
the property of the person who owned 'hr 
note for which it was given in exchange n- 
langer V. Robert. Q. R. 21 S C. M*

Power of agent for collection to
compromise Striking out claim for wages 
(lurnot v. (lirardot, 1 O. W. It. 688.

Power of attorney — Ren etc al of accom
modation not•—Endorsement by agent— Ul* 
ority of agent—Retention of time for par
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ment.]—A power of attorney given by one 
person to another authorising the latter to 
attend to the affaira of the former, does not 
empower the attorney to endorse a promis
sory note for the accommodation of the 
maker thereof, although such note may be 
a renewal of an accommodation not endorsed 
by his principal. The holder of promissory 
note who consents to a renewal thereof is 
deemed to extend the time, so far as the 
maker is concerned, for payment, to the time 
the renewal falls due. An endorser of a pro
missory note has a right to avail himself of 
an extension of time given to the maker. 
Molsons Rank v. l'ookr, Q. It. 27 8. C. 130.

Prescription —Notarial note en brevet— 
Term ]—A promissory note made before a 
notary en brevet, signed by a farmer, in 
favour of a person who is not a trader, for 
money lent, is subject to a prescription of 30 
years. Hubert v. Chorbonneou, Q. It. 22 8. 
C. 466.

Prescription —Hart payment—Proof of— 
Payment by curator of insolvent.] -In a 
commercial matter part payments, amounting 
to a tacit acknowledgment, having the effect 
of interrupting prescription, may be proved 
by witnesses. 2. Article 1233, C. C„ line 1, 
does not apply to u promissory note, the 
proof of promissory notes and bills of ex
change being, by the terms of Art. 2341, sub
ject to the law existing in Knglund in 1840. 
3. The payment of dividends oy the curator 
of a person who has made an assignment of 
his property, has the same effect as to in
terrupting prescription as a payment made 
by the debtor himself. Poulet v. Metayer, (j. 
It. 23 8. C. 28».

Prescription — Statute of limitations— 
Acknowledgment — Eaecutor de non tort — 
Payment« by—Hillt of Eachange Act—Dom
inion and Provincial legislation.] — A pay
ment < r acknowledgment by an executor de 
non tort cannot be relied upon to prevent the 
Statute of Limitations from operating as a 
bar, where the action in which it is set up is 
brought against the lawful personal represen
tative of the deceased. Hut where the exe
cutor de son tort has made payments of In
terest in respect to a promissory note, with
in six months before the action commenced, 
and the holder of the note brings action 
against him to make him answerable to the 
extent of the goods of the deceased come to 
his hands, it is not open to the defendant, 
for the purpose of preventing a payment 
giving a new start to the Statute of Limi
tations (which effect it would have if made 
by the lawful personal representative), to 
rely on his having been a wrongdoer ami 
not the true representative. As between 
himself and the plaintiff, as respects pay
ments made by the executor de son tort and 
their effect, the latter is to be treated as 
the true representative of th* deceased. The 
Bills of Bxehange Act does not deal with the 
consequences which are to flow from the char
acter which, according to its provisions, is 
attached to the promise which a bill or note 
contains, and therefore these consequences fall 
to be determined according to the law of the 
province in which the liability is sought to 
he enforced. Cook v. Dodds, 23 Occ. N. 323.
fl o. l. r.. nw. 2 o. w. R. tm.

Presentment - Pleading — lVoirrr — 
Amendment—Jurisdiction of County Court. | 
—The plaintiffs inserted the defendant's ad
vertisement in two of their publications for 
the sums of $10 and $13 respectively. 
Separate agreements were made in respect to 
each publication, but the agreements were 
made at the same time, and the defendant, 
at tic same time that the agreements were 
made and signed, gave the plaintiffs his pro
missory note for the sum of $23 payable four 
months after date at the defendant's office. 
The plaintiffs' statement of claim contained 
claims based upon the note and upon the 
original consideration.—Held, that the claim 
based upon the original consideration was 
within the jurisdiction of a Couuty Court. 
The defence that tin* note was not presented 
for payment, and that while it was current, 
the remedy upou the consideration was sus
pended. must be pleaded. If the defendant 
were allowed to amend by pleading such de
fence, the plaintiffs should also be allowed to 
amend by alleging that presentment was 
waived by subsequent promises in writing to 
pay. Something was to be inferred from the 
duty of a clerk whose duty it was to make 
presentments, and who testified that In* had 
done so in the case in question. Sharp V. 
1‘oicer, 33 N. S. Reps. 371.

Presentment, waiver of — Knowledge 
of default. 1—An offer made after its matur
ity by an endorser of a promissory note to 
pay the amount of the same will not operate 
as a waiver of presentment in the absence jf 
evidence that at the time of the offer he knew 
there had been default in presentment. Ayer 
V. Murray ( 11400), 3» X. B. R. 170.

Price of goods sold—Failure f con
sideration — Contract — Privity — Evidence
— Estoppel.] — One K. having previously 
bought a threshing outfit from the plaintiffs, 
upon which he still owed them a large 
amount, made a sale of It to the defendant. 
As a matter of convenience this sale was car
ried out by the defendant signing an order 
for the purchaser and making a note for the 
price in favour of the plaintiffs. The de
fendant resisted payment of the note, on 
the ground that the consideration for It had 
wholly or partly failed, and. that he had not 
got all the goods ordered or an engine of the
quality ordered, and contended that tic docu
ments relied on were conclusive evidence that 
the sale had been made h.v the plaintiffs and 
that they were estopped from denying it:— 
Held, that the plaintiffs were not estopped 
from shewing that it was K. who had made 
tin* sale, and that, as the evidence estab
lished this, the defendant had no remedy 
against the plaintiffs for any defects in the 
threshing outfit, and must pay the amount of 
the note. Case Threshing Machine Co. v. 
Wermiger, 3 W. L. R. 330, 17 Man. I* R. 
32.

Price of machine Failure of considera
tion Evidence — Corroboration — Infant— 
Sale of machine to—Retention after majority
— Ratification—A mendment—Costs.]—In an 
action upon three promissory notes made by 
the defendant, given for the price of n ma
chine purchased by him from the plaintiffs : 
—Held, upon ihe evidence, that the defend
ant had failed to shew absence of considera
tion. his uncorroborated statement not being



807 BILLS OF EXCHANGE AND PROMISSORY NOTES. 608
ac<*epted. — Held, also. following Louden 
Manufacturing Co. v. Milminr, 1U l ). W. It. 
474. 15 <). Ij. It. 53, that where an infant, 
having purchased gond*, retain* them after at
taining hi* majority, without disaffirming 
within a rrawmablf time, it will In* deemed a 
ratllicatloB.— If a plaintiff only applies at 
trial to set up ratification, hi* will allow«*d 
to anu'oil, hut, though he recover judgment, 
no coat* will la* allowed, following the naine 
rase. Grrat Western Implement t'o. v. 
Gram%». 7 W. !.. It. IIIO. 1 Alla. I,. It. 11 
( Hrvrrsrd, 8 W. I* R. 100. »

Price of machinery Failure to pron 
nig nu turc oj one maker—Lie a on unpatented 
land—Transfer to sfrangir — payments in 
omar—Issue of patent to transferee- -Effect 
on lien.] In an action again*! a father and 
two non* upon promissory notes and lieua on 
laud given for tin* price of machinery said to 
have lain ordered from the plaintiff* by a 
written order signed by the three, it w:'.s 
held, upon the evidence, that the signature 
of the father to the documents (being denied I 
was not proved; and the action xvns dis
missed as against him.—The plaintiffs also 
sought t<* have the defendant In* 8. declared n 
trustee for one of the sons, A. B., who had 
after signing a document creating a lien upon 
land in favour of 'he plaintiffs, transferred 
In* interest in the land to I a* 8.. or to 
have ih. transfer and the patent Issued to 
1a* S. declared void. A. It. had made a pay
ment of $04 to the Government for the land 
at the time the lien was registered, and that 
was all the interest he had in It; when he 
made the transfer to I a* 8. he had improved 
the land to the extent of $100. A. It. made 
only the first payment on the land ; and, 
when he transferred it to Le 8.. two other 
payments were in arrear. and the Govern
ment were pressing A. It. for payment. I>* 8. 
paid what was dm*, and the patent was issued 
in hi* name -. — Held, that the Government 
must lie taken to have dealt with the lien w-ith 
the intention and result of setting it aside, 
on the ground that A. B. had. by defaulting, 
forfeited his Interest : and there was no 
ground upon which the patent could he* set 
aside Xurth west Thrrshtr Co. v. Ilourdin 
(1910), 15 W. L. R. 181.

Prornprmeit by false representa
tions - Conspiracy—Transfer of notes to 
plaintiff for value Ilona /idee—Alwence of 
notice—(iirumatnnees of «ispidion—Copy 
of promissory note — Actual signature of 
maker — Destruction of part of document 
shewing it to be a copy—Uttering of copy 
as note—Forgery — Defence to action by 
holder for value — Negligence -IDsto pel. 
Lock hart v. ll'i/«on, 30 8. C. R. 541.

Proof of consideration — Liability of
maker •-Liability of endorser*- Signature on 
bark of note before that of payee. |—Ac; ion 
on a promissory note made by the defendant 
company and endorsed by the defendant di 
rectors —Held, there was good and valuable 
consideration for the note sued on. The de- 
fendant* are liable, although the plaintiff 
endorsed after the signature of the endors
ing defendants. Kneehtel v. Ideal, 11 W. L. 
R. 344

Proof of making - Renewal—Payment 
—Holders in due course— Presentment—Evi-

denec—Insufflcie icy to shew presentment f„. 
fore action Xeressity for HUU of Exehamj. 
Act. s. iHâ—Cowers of eompang Hy-laws 
Preliminaries to be observed. | In ;,u m-t.on 
up,, a promissory note ii was objected Him 
the evidence did not establish that lb- note 
was made by the defendants. The eviu u,, 
shewed that at the maturity of the note w,
secretary treasurer of the defendants a n
the office of the payee* of the note and gav. 
them a renewal note. Prior to this tie ;m>. ■. 
had negotiate! the note to the plaintiff*. 
The payee* look the renewal note, not dis- 
closing the fact that the original had Ui*n 
negotiated, and the defendants gave up t|„.
renewal mIthoul getting back tie- oi nal
note. The renewal note was subs, ipn-nily
paid ih hi. that the action "f th 
ants in giving a renewal of the note at it* 
maturity, and in subsequently paying that 
note, sufficiently established that tie tmt.- 
now sued on was made under the defendants' 
authority, and that they were liable u|»>;i it
— Held, also, that the evident...... .
that the plaintiffs were the holders in due 
course; they took the uute during it* <ur- 
rency a* security for an advance of money 
made by them to the payees ; and tile stilw,- 
qtient action of the payees in fraudulently
procui ing a renewal note from the defend 
ants could not affect the plaintiffs The 
note wits made payable at a hank. At the
trial i lie plaintiffs’ agent proved tha
seuted the note for payment' at that bank 
but he did not expressly state that it wu> 
presented before action :—Held, per Perdue, 
J.A., that it might reasonably be inferred 
from the evidence, as the trial Judge did, 
that the presentment was before aetiou. 
Per Cameron, J.A., adopting the dictum of 
Armour, CJ.. in Merchants Hank \. Ilendcr 
son. 2N O. R. lit 10, the opinion of Riddell, .1 
in Freeman v. ('anadian Guardian Life In 
suranec Co., 17 O. L. It. 21MI, and the opinion 
of Kltsgerald, J., in Simlair v. Deacon, 7 K 
L. It. 222, that, as against the maker-, pre
sentment was not necessary under the Hills 
of Exchange Act, s. 183.—Per Richard-, 
J.A., dissenting, that the evidence was in
sufficient to shew presentment before action. 
and. following the opinion of Regbie, C.J., in 
('roft v. Hamlin. 2 It. C. It. 333. of Grnlmm. 
J„ in Warner v. Nimon-Kaye, 27 N. 8. It. 40. 
end of ,vew lands, J., In Jones V. England. '• 
W. I,. It. S3, that the omission to present 
lief ore action was fatal to the right t<> re
cover.- Per Perdue, J.A., that, alt hough the 
plaintiffs were shareholders in th- payee 
company, they were not personally bound 
by the wrongful action of that company in 
inking a renewal note after negotiating the 
note in question.—Per Cameron, J.A.. that 
the note was binding upon the defendant-, an 
incorporated company, though not duly made 
under the by-laws; innocent holders of nego- 
liable securities an* not hound to inquire 
whether certain preliminaries which ought to 
have been gone through have actually l«eeu 
gone through. ltoberfson V. Xnrth-W ishrn 
Register Co. (1010), 13 W. L. R. 618.

Protest In l.ondon, England — Xotin 
of dishonour to indorser in Canada—Knoir 
ledge of address First mail leaving for Can
ada—Xotier through agent—Agreement for 
time- Discharge of surety—Appropriation of 
payments—Evident e.j—Notes made in St.
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John, v iv, were protested in London, Eng 
land, when* thev were payable. The indorser 
lived at Richibucto, N.B. Notice of dis
honour of the first note was mailed to the 
-udorser at Richibucto, and, at the same time, 
ih*' protest was s« nt by the holders to an 
agent at Halifax. N.8.. instructing them to 
take the necessary steps to obtain payment. 
The agent, on the same day that he re
ceived the protest and Instructions sent, by 
post, notice of the dishonour to the endorser 
at Richibucto. As the other notes fell due 
the holders sent them and the protêt ta, by the 
first packet, from ixmdon to Canada, to the 
same agent at Halifax, by whom the notices 
of dishonour were forwarded to the endorser 
at Richibucto Held, Idington and !>uff. JJ-, 
dissenting, that the sending of the notice of 
dishonour of the first note direct from i»n- 
don to Richibucto. with the precaution of 
al«o send in- it through the agent, was an 
indication that the holders were not aware of 
the correct addres*- of the endorser, and the 
fact that they tv 1 the proper address was 
not conclusive of their knowledge, or suf
ficient to compel an inference imputing 
such knowledge to them. Therefore, the no
tices in respect to the other notes sent 
through the agent were sufficient.—Per Id- 
ingtou and Ihiff. JJ.. dissenting, that the 
holders had failed to «hew that they had 
adopted the most expeditious mode of having 
the notices or dishonour given to the en
dorser.—The maker of the note gave evidence 
or an offer to the holders to settle his in
debtedness. on certain terms and at a time 
some two or three years inter than the ma
turity of the last note : and that the same 
was agreed to by the holders. The latter, 
in their evidence, denied such agreement, and 
testified that, in all the negotiations, the had 
informed the maker that they would do noth
ing whatever in any way to release the en
dorser — Held, that the evidence did not shew 
that then- was any agreement by the holders 
to give time to the maker, and the endorser 
was not discharged. If the existence of an 
agreement could be gathered from the evi
dence. if was without consideration, and the 
creditor’s rights against the sureties were re
served.—Per Idington and Huff. J.T., that a 
demand note, given in renewal of a time note 
and accepted by the holders is not a giving 
of time to the maker by which the endorser 
is discharged.— Judgment of the Supreme 
Court of New Brunswick. 37 N. B. R. <>30. 
° E !.. P. 1«0 fon.V .Vi), reversed. Firm- 
mo v. McLeod. 27 C. !.. T. 000. 30 S C. It. 
2fl0

Protest Waiver—Curator of insolvent.]
Tin- curator appointe! upon an abandon

ment of proper»v under the Code of Proce
dure has no authority, more particularly, as 
in the present ras-, wltho.it leave of a Judge 
of tiie Superior Court or the advice of the 
creditors or inspectors, to waive on liehalf 
nf the inw-.wnt protest of a promissory 
note endorsed by the latter, and a waiver 
under such circumstances does not bind the 
endorser. Judgment in <J. It. 22 S. C. 474 
affirmed Denenbrrg v. Mendelshon, Q. R. 23 
8. C. 128.

Protest — Wtrirer—t'urator of insolvent. 1 
—The curator to an abandonment of property 
lias no right to waive protest of a promissory 
note of which the insolvent is the endorser.

Molsons Hank \. Uteri, tj. It. 23 8. C. 31(5.
5 Que. P. R. 84.

Protest — Waiver-—Form of pleading.]
The words " I hold myself responsible for the 
i ote," written and sign' d by the endorser 
upon tin- face of the note, amount to n 
waiver of protest ; and a declaration alleging 
this tact is sufficient law. /{anger v. .1 umais,
5 Que. P. R. 184

Purchase of shares Failure of consider
ation—Onus.]—On appeal It was held that 
the promissory note sued on was given for 
10 shares of stock in plaintiff's hank at 110. 
lie received six dividend cheques which he 
endorsed. The inference, therefore, is that 
defendant knew when giving note, that it 
was to pay for stock at HO. Sovereign V. 
McIntyre, 13 O. W R. ROD.

Purchase price of horse - Warranty 
-False statement - Repudiation of sale — 

Negotiation of note—Knowledge by endorsee 
of facts—Holders in due course - Onus — 
Fraud. Willoughby v. Conover (Man.). 7 
W. L. R. 87.

Purchase price of shares M: r pre
sentations ns to value—Confidential adviser 
Agency—Evidence .1 flat Loan Co. V. liant, 
5 « - v l: ::i

Purchase price of timber licences —
Contract- Payment of license fees—lief nice 
to action on note.]—Action upon promissory 
note given under a contract for purchase of 
timber licenses;—field, there was no meri
torious defence. Topping \. Marling, 10 W. 
L. R. 455.

Recovery of money paid—Failure of 
consideration—Pleading.]— Where a plain
tiff, seeking to get hack a payment ns hav
ing been made without consideration, bases 
his demand upon a promissory note, and his 
declaration makes it appear that such note 
is paid, the demand cannot be allowed, be
cause the fact of his being the holder of this 
note does not give him the right to bring 
an action for recovery of the money paid. 
Demers v. Hank of Ottaua, 0 Q. P. R. 107.

Release — Proof by entries in hooks— 
Transfer in hout endorsement — Notice of 
tra::sfir. I—Where the payee and the maker 
of a promissory note agree that it should 
lie released, hut the note is afterwards trans
ferred by the payee, will» other assets, to u 
company incorporated to take over the busi
ness of tiie payee, the maker may prove the 
release of the note by entries mail- in the 
company's books, with tiie knowledge and 
under the direction of the payee, and by 
corroborative verbal evidence of other officers 
nf the company. 2. When a promissory note 
is transferred after maturity, nut by endorse
ment. but by being included in a general 
transfer of the assets of a business, the per
son acquiring the note must have notice of 
tin* transfer served on the maker before a 
right of action exists in favour of such trans
feree. In re Protcsc and Xicholson, M. L. R. 
f, q B. 151, followed, t'lonbroek Steam 
Hoiler Co. V. Hrovnc. Q. It IS 8. C. 375

Renewal — Consideration \cknotrlcdg- 
ment of value—Connection.]—The company
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respondents sued on n promissory note signed 
by the appellant and payable to the order <>f 
the respondents, for value received. The re* 
apondenta admltt.il that they paid no cash 
consideration to the appellant for this note, 
but stated that it was given in part renewal 
of a previous note for a similar amount, 
which appellant executed in favour of one 
K.. and which was endorsed and transferred 
to respondents, with another of like amount, 
in settlement of the overdrawn account of 
8., who was their general manager :—Held, 
that where the connection between the first 
note, for which valid consideration w as re
ceived. and the notes given in renewal thereof, 
is clearly established, want of consideration 
Is not a valid defence to an action by the 
payee against the muaer on a renewal note 
in which the latter acknowledges to have 
received value. 2. Such connection may be 
proved, as ii tide case, by a const entire sod 
uninterrupted aeries of dates in the payee's 
books in regard to the transaction, together 
with the probability that the payee would not 
have surrendered a valid note without re
ceiving a valid renewal. 3. Even in the nl>- 
eence of positive proof that the first note 
was endorsed by 8. to the company, the Court 
may reasonably presume that such was the 
ea v from the fact that it was delivered to 
tb- company and was in custody of the com
pany's cashier, together with the fact that 
the note now sued upon was given by appel
lant for value received and was payable di
rectly to the company. It os» v. Western 
Loan and Trust Vo., (J. R. 11 K. B. 292.

Revendication —Summary procedure.]-- 
An action by which the plaintiff demands 
that a certain promissory note shall be given 
up to him or declared void and of no effect, 
is of a summary nature. Ekcnbery V. Mous
seau. 3 <Jue. P. It. 348.

Security for debt Husband and wife— 
Parent and child — Undue influence—McL 
of independent advice — Conspiracy. |—C., a 
man without means, and W., a rich money 
lender, were engaged together in stock specu
lations, W. advancing money to C. at a high 
rate of interest in the course of such business.
c being eventually heavily In the other**
debt, it was agreed between them that if C.
could procure the denature* of in- w if-' end 
daughter, each "f whom had praperty of her 
own, as security, W would give him a fur
ther advance of * l.um. Though enwilling
at first, the wife and daughter finally signed 
promissory notes in favour of <’. for sums 
aggregating over #7.000, which were de
livered to W. Neither of the makers had 
Independent advice : — Held, reversing the 
judgment of the Court -»f Appeal. Adams v. 
for. 2 O W. It 93. 3 O. W. It 32. 4 <1. W. 
It l.\ 3 O. W. It. 419. Taschereau. O.J.C.. 
dissenting, that, though the daughter was 23 
regie old, du was still subject to the domin
ion and influence of her father, and the con
tract made hy her without independent ad
vice was not binding: Held, also. Tasche
reau, C.J.C., and Killara, J., dissenting, 
that his wife was not subjected to influence 
by C. and entitle#! to independent advice, 
and ahe was, therefore, not liable on the 
note she signed. Per Hedge wick, J., that 
the evidence produced dw-losed that the 
transaction was a conspiracy between C. and

W. to procure the signatures to the not- 
and that the wife of C. was deceived »s : 
his financial position and the purpos f,,, 
which the note* were required. T'li**r«f 
the plaintiff could not recover. Cog \ i</<n,

Shares — I'urchase induced by misrepr- -en
tât ion—Right to rescind—Coun ten-lain *. 
daiuagcs- Mensure of damages. <iould 
(Jilliea (lUOli), 1 E. L. R. 440.

Signature by third party after maturity 
—.4prrem# it# not to tut—Release of or teal 
makers — Insuflieieel consideration i: 
of Exchange Act — Alteration. | — Wh-r- a 
promissory note mmle hy two person» in 
favour of the plain.-»T was. after t inuiri .v 
signed by the defendant at the plaintUl' 
quest, without any agreement or imd.-r-i.n i 
ing for extension of time or for forbearnm. 
—Held, following Ryan v. McKe> / I.". u 
R. 4tkt, that the procurement by the plain
tiff of the signature of the defendant was 
not equivalent to an agreement not to sue. 
and that no change has been made in the 
law in this respect by the Bills of Exchange 
Art.—Held, also, that, even If the original 
makers were released hy the execution of the 
note hy the defendant, such release would not 
be a sufficient consilient lion to supiiort rhe 
promise of tin- defendant, Inasmuch - 
was no evidence of a desire or request or 
consent on her part that the other parties 
to the note should be released. Stark \ 
noted, 10 O. W. R. <133, IS U. L. II. 331.

Signature of company, followed by signa
tures of direeteirs—Personal liability of dir- 
tors—Intention—Intrinsie and extrinsi- ■ 
ele nee.]—Action on a promissory note, signed
by a joint stock company and thei
president and two directors. After tin- num-- 
of the president was the abbreviation "Dir.." 
while after the name of one of the directors 
tens tii-' abbreviation " Mgr " : //././, on
|H-al. tbr.t the company and the three indi
viduals are liable. Union Rank v. Cross. 12
W. L R. 63».

Signatures pretcured by representation 
that anothe-r would be obtained Failure In 
obtain---Absence of repudiation Adoption 
Waiver—Consideration — Endorsee Hold 
in due course for value without notice. Pir*t 
National Rank of .l/innc#ipo/i» V. M'-l.tan 
< Man. i, (1908), 1 W. !.. It. 638, 3 W !.. It

Signed in blank—To be completed on 
condition -— f onditions never hapin tied 
Fraudulently filled in—Pledged as collateral 
security to bank.] —Defendant signed a no
ta blank and handed It to his agent t-> 
filled in and discounted should it b < - iv- 
neceasary for defendant to raise money to 
make repairs on certain prop#*riy. The agent 
fraudulently tilled in the note for $1,009 ami 
pledged it with a bank as collateral security 
for ag tit’s |M-rsonal account. This was dm 
long after the note had l»een left with the 
agent. Defendant never required to use tie 
note for said repairs and received no con
sideration : — Held, that defendant was not 
liable ; that he neier Intended or authority! 
the paper sued on to Is* filled up as a promis
sory note ; tlmt the rimmisum, - n- 
upon which only the agent was authorized to
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fill the same up; and that what wan done h.v 
agent whh without authority and in fraud of 
the defendant ; and that the paper sued on 
never in fact by the defendant's authority 
became a promissory note. Smith v. Croate r, 
| ltmT | 2 K It 735. followed. Lloyd's Hank 
v Cooke. [ 10071 1 K. It. 71)4, distinguished. 
Hay v. Wilson (1010), 16 O. W. It. 578. 
1 O. W X. 1005

Subscription for share in company
_Fraud—Note of subscriber transferred to
bank—Holders in due course—IIypothnvtion 
of securities—Cotters of company —lly-late— 
Resolution- Indorsement by r creinry -Suffi
ciency -Negotiation of nofr.J— The defend
ant wa* induced to subscribe for one share 
of the stock of an incorporated manufactur
ing company and to give a promissory note 
for the amount of the par value thereof, hv 
ii false and fraudulent representation made 
by an agent of the company. The note 
shewed on its face that it was given for a 
share in the company, and it was indorsed 
to the order of the plaintiffs, a chartered 
bank, by an indorsement in the name of the 
company, with the name of the secretary 

!.. re if sigm d thi ri to A by law was passed 
by the directors of the company, and con
firmed bj the shareholders at an annual 
meeting, authorising the borrowing of money, 
following the words of s. 40 of It. S. O. 
1807. c. 101 It was also resolved by the 
directors, and confirmed by the shareholders, 
that an account be opened with the plain
tiffs; that all moneys, orders, and other se
curities belonging to the company and usually 
deposited in the ordinary course of banking, 
he deposited in said bank account ; that the 
same might be withdrawn therefrom by 
cheque, bill, or acceptance in the name of 
the company, over the names of any two or 
four spodflod officers tone being the s cro
tary) ; and that for all purposes connected 
with the making of deposits in the bank ac- 
lount. the signature of any one of the four 
should he sufficient. Ity a memorandum over 
the seal of the company and the hands of 
three of the officers, it v-as agreed that the 
plaintiffs should hold all the company’s se
curities at any time in the plaintiffs' posses
sion as collateral security for present and 
future indebtedness : and it appeared that 
the note above referred to, upon which this 
action was brought, with a large number of 
others, was delivered to the plaintiffs as a col
lateral security, accordingly. The secretary 
•va* also a director of the company, and in
dorsed n-" s, ns he indorsed that in ques
tion. almost daily, with the knowledge of his 
co-directors, for a year and a half :—Held. 
that the by-law was sufficient to authorise 
the hypothecation of the company's securi
ties to secure the present and future indebt
edness of the company to the plaintiffs; that 
the indorsement over the signature of the 
secretary was sufficient to pass the property 
in the note to the plaintiffs ; that the plain- 

eetitled to assume that a share had 
been properly allotted to the defendant, and 
that the note represented the debt due by 
him to the company for such share, and that 
the company had the right to negotiate it; 
«nil i upon the evidence) that the plaintiffs 
were holders in due course, for value, without 
notice of the fraud, and were entitled to re
cover.—Judgment of Macbeth. Co.C.J.. nf- 

17

firmed. Standard Hank of Canada v. Steph
ens. 16 o. 1 B 116, 11 O W it . as

Substituted note--Principal and surety 
—Discharge by giving time —Misdirection—
Vmc tnni. | In an action on a Joint and 
several promissory note made by the defend
ants XV. and I’., the defences chiefly relied 
on were that XX’. was surety for P. and was 
discharged by the giving of time to the prin
cipal. and that the note sued on was dis
charged by the acceptance in substitution 
thereof of another note made h.v p. and one
D. li. The evidence shewed that W. paid 
one-half of an original note made h.v him
self and P., and signed the note sued on. on 
the understanding that payment was to he 
enforced from P. at maturity. When the 
note became due P. was not In a position 
to pay in full, and offered a renewal note 
for the balance due, which the plaintiff agreed 
to accept, provided P. would furnish another 
name approved of by the plaintiff. Before 
the note was made, the plaintiff expressed 
his willingness to accept the name of C. R„ 
but P. failed to get that name, and sent to 
the pin ini iff. instead, a note signed hv him
self and I>. It. The plaintiff did not return 
this note, hut told P. verbally that he would 
not accept It:—Held, per Graham. E.J., 
Townshend. J., concurring, that the retention 
of the note by the plaintiff was not. under 
the circumstances, an acceptance ; also, as
suming that XX . was only a surety for P.. it 
was his duty to see that the obligation of bis 
principal was satisfied ; also. that, in the ab
sence of evidence that ought reasonably to 
satisfy n jury that the note was made hv P. 
and I>. R. was accepted by the plaintiff in 
lieu of the note upon which XX’. was liable, 
there was no necessity for sending 'the case 
back for a new trial.—Per Russell. J., as
suming that the directions of the trial Judge 
to the jury were erroneous, there need not 
he n new trial If n verdict for the defend
ant would be set aside as unn-asonab'e.— 
XX’eatherbe. C.J., dissented. Rocktccll v. 
Wood. 1 E. L. R. 247. 29 X. R. R. 423.

Surety — Agreement to accept another 
surety—Conflict of evidence—Drawing infer
ences — Misdirection. Rockwell v. Wood
(1006), 1 E. L. R. 247.

Surety -Endorser—Notice of dishonour— 
Giving time to maker—Consideration. Flem
ing v. Method (1006). 2 E. L. R. 180.

Transfer ns collateral security—Re
covery by transferer Frient of.]—Whenever 
persons assume the character of duly author
ised mandatories of another, they must prove 
their mandate or indemnify third parties 
against the consequence of its absence.-—2. 
When a promissory note is transferred as 
collateral security for the payment of a 

rincipal debt, the transferee of said note 
as not a recourse against the maker for any 

amount above what is due on said principal 
debt LcteUier v. Itoivin, Q. R. 16 8. C. 428.

Usurious transactions—Commission of 
5 per cent, besides interest—Customary allow
ance for transacting business.] — Where a 
merchant supplied goods, money, promissory 
notes and other commercial instruments to 
country customers and where accounts, re-
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turn* and settlements were made from time 
to tiro»1 it their convenience with produce 
from the upper country, transferred by vessels 
and barge*. the Privy (.'ouncil hrld. that a 
commission of 6 |M*r cent, on all advances be
sides interest, under the circumstance*, waa 
not an uaurioua transaction, but a customary 
allowance for the trouble and inconvenience 
at transacting the business Pollock ' Brad 
bury (1*33). C. H. 2 A. (*. 4«.

Void consideration —Fraudulent p- fet 
cnee—liankrupti y and insolvency. )— Pru- 
miaaury note in favour of creditor and ln- 
epector of an abandoned eat ate, to procure 
liment to wale of the assets to maker, is fraud
ulent, null, and void, and no action will lie 

I i .1 Sons i.iiinti j \ 
irony (19061. y. R. 2» S. C. 07.

4. Deposit Receipt.
Foreign bank — Refusal of payment— 

Uold-r in due i ourse—Liability of endorser— 
Presentment Reasonable timc—l.air of for
eign state —Satire of dishonour—Bills of Lx- 
change Art, ss. 71 (/), 85.J—A deposit re
ceipt of a bank in the State of Minnexota. 
dated the 0th February. 1006, in favour of 
the defendant, acknowledging the deposit of a 
wum of money, r i.vable to his orner “on re
turn of this c* rtificate properly endorsed," 
wa* endorsed to the plaintiffs for valuable 
consideration on the 30th Octobe/, 1003, and 

he eamt day to an ttber bank in 
Minnesota for collection. On the 31st October 
the latter hank returned the certificate to the 
plaintiffs, with the notation that the debtor 
bank had auxfHnded payment. This com
munication did not reach the plaintiffs till 
the 2nd November, and on that day they 
notified the defendant by letter that the certi- 

d t-> them unpaid, and 
asked for reimbursement. There was no evi
dence that this letter ever reached the de
fendant. After waiting 5 days and receiving 
no answer, the plaintiffs sent the certificate 
to an agent in Minnesota, who on the 10th 
November presented it to the debtor bank for 
payment ; payment was refused : the certifi
cate was on that day protested by a notary, 
and notice of non-payment sent by him to the 
defendant. This protest, with the certificate 
attached, was put in evidence at the trial of 
an action against the defendant upon the re
ceipt. Expert evidence was given to the 
effect that by the laws of Minnesota the certi
ficate was negotiable and of the same effect 
as a promissory note payable on demand. 
There was no evidence as to what would be 
a reasonable time for presentment : — Held, 
that, in the absence of evidence, the Court 
must Is* governed by the provisions of the law- 
in force in Saskatchewan : that, by s. 71 (/) 
of the Rills of Exchange Act. was prima facia 
evidence of the protest and notice of dishon
our; and that the presentment was within a 
reasonable time, having regard to the circum
stances ; Rills of Exchange Act, s. 85. The 
plaintiffs were, therefore, entitled to recover. 
Security Sational Bank V. Pritt (1910), 14 
W. L K. 210

BILLS OF LADING
Sec Pleading-—8iiip—Rale or Goods—Cab- 

bikbm— Railway—Ship.

BILL» OF SALE.
See Chattel Moktoaoes and Bills or

Raul

BIRD.
See Animals.

BIRTH.
Evidence of. Sec EVIDENCE—WILLS.

BISHOP.
See CHueoa—Will.

BLASPHEMY.
See Public Morals.

BOARD OF DELEGATES.
See Appeal - Municipal Corporation*.

BOARD OF EDUCATION.
See Schools.

BOARD OF EXAMINERS.
See Prohibition— Schools.

BOARD OF HEALTH.
See Municipal Corporations — Penalty- 

Public Health.

BOARD OF LICENSE COMMIS- 
SIONERS.

See Intoxicating Liquors.

BOARD OF POLICE COMMIS
SIONERS.

Bee Municipal Corporations.

BOARD OF RAILWAY COMMIS
SIONERS.

See Injunction—Railway.

BOARD OF TRUSTEEff.
See Rciioolb.

BOND.
Bottomry hood ] - H- WtUt.r V

fVW.no ( 1K.-.1), C. It. 2 A. C. 33. 
undrr Ships.
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Breach -Agreement to exchange land— 

Infant—Indemnity. | — The plaintiff and an 
infant owner of land entered into an agree
ment for the exchange of land, the land of 
the plaintiff tning subject to a mortgage, the 
interest upon which to a certain date he 
agreed to pay, nothing being said in the agree
ment as to payment of the interest after that 
date. The defendant gave a bond to the plai i
tiff eendltlaned t-- be void if the Infant ownr,
after arriving at the age of twenty-one yean, 
should convey his land to the plaintiff, and 
should “do and perform all acts, covenants, 
and agreements to he done and performed by 
him as in the said agreement mentioned.” 
The infant went into possession of the plain
tiffs’ land, but, the interest after the named 
date not having been paid, the land was xqld 
by the mortgagee before the infant attained 
the age of twenty-one years, and the infant 
upon attaining that age did not convey his 
land to the plaintiff :—Held, though the in
fant was impliedly boun<J to indemnify the 
plaintiff against payment of interest after 
the named date, yet that right of indemnity 
was not to be enforced until the infant at
tained his majority, the plaintiff in the mean
time being primarily liable to pay the in
terest ; and that, not having done so, he was 
in default and not in a position to complain 
of the infant's refusal to convey or to en
force the bond :—Held, also, that the implied 
obligation to indemnify was not an act, 
covenant, or agreement within the agreement, 
and. therefore, not within the bond. Learn 
? Ragnall, 21 Occ. N. 223. 1 O. !.. It. 472.

Breach Penalty—Damages — Commence
ment of action — Subsequent breaches.] — 
Held, per Tuck, McLeod and Gregory,
JJ., that in an action on a bond conditioned 
for maintenance, where the breach assigned 
l* refusal to maintain, the plaintiff may re
cover 'hr whole penalty ms damages. In 
assessing the damages the jury are not 
limited to those suffered up to the time of 
the issue of the writ, but they may take into 
consideration the damages up to the time of 
the trial, and that there has been a com
plete breach of the condition. Per 11a n- 
nington, Landry and Barker. JJ., that judg
ment imiy be entered for the penalty upon 
which subsequent breaches may be assigned 
under 8 * !) Wra. IV. c. 11, but damages can 
only be assessed on the breaches assigned up
i<> the commencement of the action. Berthe* 
lotte v. Melanson. 35 X. B. Heps. 652.

Condition — Construction—Payment of 
purchase money — Inability of rendors to 
make title — Obligtr* absolved from per
formance of condition.] — The plaintiffs 
acquired a right to purchase a tract of 
20,000 acres of land for the purpose of estab-
IkUng a colony, end then entered mi<> en 
agreement with a number of prospective col
onists to sell the lands to them upon certain 
terms. After this, the defendants, who were 
some but not all of those who had signed the 
agreement to purchase from the plaintiffs, 
executed a bond in the penal sum of $2,500 
in favour of the plaint ills, reciting and in
corporating the agreement, the condition be
ing that the obligors should duly and faith
fully carry out the terms of the agreeineut 
by paying to the plaintiffs a certain sum on 
a certain date, “ on account of the purchase-

price of the lands ... it being hereby 
stipulated and agreed that the " plaintiffs 
“are to use every possible endeavour to Lave 
the said lauds surveyed and located as early 
ns possible, and tlint such shall be a suffi
cient performance of the said agreement upon
their part, and that the payment <>f tie said 
sum of $2,500 provided to be made here
under shall be made to them as liquidated 
damages for the services rendered and to be 
renewed by them in connection with the said 
agreement, ns set out in said agreement and 
this bond, to and for their own use and 
benefit — Held, notwithstanding the last
clause of the condition, that the bond should 
be construed as one merely given to secure 
an Instalment of purchase-money , that, upon 
the evidence, the plaintiffs bad never acquired 
any legal or enforceable right to purchase, 
and therefore had no title ; by th"ir default 
no sum had become payable; and that they 
bad become payable ; and that they had thus 
absolved the defendants from performing the 
condition, and could not recover upon the 
bond.—Judgment of Macdonald, J.. 11 W. L 
K. 583, reversed. Coltcell v. Neuf eld (1910), 
14 W. L. It. 83.

Condition for payment of instalments
to obligee for life and after his decease as he 
might direct—No direction by obligee. Ken
nedy v. McDonald, 2 E. L. It. 83.

Judicial surety — Declaration — Real 
property -- Valuation — Affidavits.] — A 
surety upon a judicial bond is bound to give 
a declaration of his real property with his 
title thereto, when required to do so; but 
not if a registrar’s certificate shewing what 
real property the surety possesses is tiled in 
the case.—The valuation of real property as 
made by municipal valuators being not always 
to lev relied upon, the real value may be estab
lished by affidavits. Shencood v. Shepard, 8 
Que. V. It. 420.

Limit bond—Action on — Defence—Ex
tension of time after breach. See Kelly v. 
Thompson, 35 N. B. Reps. 718.

Mining company, 1st June, 1905, is- 
sued bonds secured by mortgage, and plain
tiff became holder of $10,000 thereof. In 
May, 1907, defendant company advertised for 
offers of such bonds for redemption. Plain
tiff offered hi* at 82. Defendants redeemed 
other bonds, but not plaintiff’s. Plaintiff 
brought action claiming breach of trust by 
defendants as trustees, then amended and 
asked for specific performance of contract to 
redeem, or for damages in lieu thereof :—
ii > i<i. that the defendant* had acted honestly 
and reasonably and ought to be excused for 
breach of trust if there were one. that the 
plaintiff could not recover as restai que trust 
nor on contract, and that, if an npnoiiate 
Court should find that plaintiff was entitled 
to recover on contract, that the market price 
was 75 at the time of the alleged breach, 
therefore his damage would be $700. Whicher 
v. National Trust Co. (1900), 14 O. W. R. 
888. 1 O. W. N. 130

Sec Company—Municipal Corporations 
—Railways.
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BONUS.

See Arhksrment and Taxer—Company—
MvNII’IPAI. CORPORATION R — RAILWAYS
and Railway Com panier.

BOOK DEBTS.

See Bankruptcy and Insolvency.

BOOKS.

Agreement between author and 
publisher. See Contract—Copyright.

BORNAGE.

See Boundaries.

BOTTOMRY BOND.

See WmUare v. Fieldinç (1861), C. B. 2 
A. C. 33. Digested under Ships.

BOUNDARIES.

Action to settle Formalitie» of-Dia- 
penaing tcith—Appointment of aurrryor by 
comm*. 1—In an action for the settlement of 
a Itoundarv the parties may consent that a 
surveyor he appointed to fix the boundary 
without proceeding with the formalities of 
measurement and preparation of a plan. 
Lacroi* v. Lanctot, 7 Que. P. R. 24.

Action to settle—Original aurvey.] —In 
an action to settle the dividing line between 
the north and south halves of a lot on a 
broken front, it was held that the words 
•‘The centre of the concession” meant the 
centre of the particular lot and not the 
centre of the concession where the lots were 
not broken. Scriver v. Young (1900), 14 O. 
W. R. MO. affirmed 16 O W. R. 27.

Bornage liaient of—Wall of building.] 
—1. The right that every land owner has to 
compel his neighbour to make bornage does 
not the less exist when this neighbour has 
built n house the wall of which forms a 
fixed and certain limit in the line of divi
sion of their lands. It is enough that this 
wall hav l»een built without the consent of 
the plaintiff, to give him the right to an 
action en bornage, which the act of another 
cannot take away. The boundary in such 
a case ought to be placed on the land of 
the plaintiff, at the distance from the wall 
required by law, the right to the bornage 
not extending beyond the limit of his own 
land, and the neighbour being brought in as 
a party only to make the proceeding a con
tentious one. 2. In an action en bornage in 
which the plaintiff asserts that a building 
on the adjoining property encroaches upon 
his own, the defendant can validly set up 
against claims baaed upon this assertion, the 
acquisitive prescription of ten years founded

on a conveyance of the property, ffroim \ 
Mclntunh and Roy, Q. R. 34. 8. C. 4M

Corporate body crested by statute ,
own in trust, improve and manage « hnrhour 
bounded by its high-water mark, with n pro
viso that "it shall be incumbent on it i. 
erect land-marks." and vested with general 
powers to alienate its property, has both im 
plied and express power to contract with 
owners of land contiguous to the harbour and 
bounded by the same high-water mark, in
volving the alienation of land on the liar 
hour side and acquisition of land on t> 
other.—When a statutory enactment declares 
that land-marks set by a corporate body. t<> 
which a harbour is committed for maim;, 
ment, shall determine its boundaries, and 
such land marks are set. no evidence is ml 
missihlc to establish a different boundary 
from that so determined.—A description |.y 
boundaries of the property vested for man
agement in a corporate body, in the statute 
passed for that purpose, does not render 
every portion of it inalienable without the in 
tervention of the legislature. Montrent //,»» 
hour Commiaaioncra v. Record Foundry 
(1900), 38 Que. 8. <\ 161.

Description of lands according to
lan—Area and extent—Fixing of <hri*u>n
ne—Title and poaacaaion. )—The plaintiff in 

un action en bornage who describes the lands 
to be subjected to bornage by the numbers 
which they bear on the cadastral plan made 
for the registration of real rights, does not 
thereby recognise the accuracy o( -1 
nor the area of the lands as given by it 
The rights of the | turtles as to the extent of 
their lands and the fixing of the division 
line between their portions are dependent 
upon their title and possession. Fortier > 
R<linger, Q. R. 10 K. II. 28».

"Error -Hood faith — Treapaan -Cutting 
timber—Wilful acts.]—The rule that an n 
tion will not lie to recover the value of 
timber cut in trespass, where the boundary
has not base settled between oontij
lands, applies to cases of presumed error and 
good faith, but not to cases of undoubted 
and inexcusable trespass. Fapineau \. Ja* 
min, 1 Que. R. 30 8. C. 193.

Establishment of boundaries Order
for bornage—Oral eindence—Surveyor'* field 
notea—Poaaeaaion—Coata in action en bom 
age — Injunction — Fxprrtiae — Referee" 
to aurveyora.]—Judgment of the Court of 
King’s Bench. Q. It. 16 K. B. 432. affirmed 
with costs, for the reasons given by the 
Court below. I.aurentide Mica Co. v. F or tin 
30 8. C. It. 680.

Establishment of—Oral evidence -Sur 
t 'ey or’a field notea—Poaaeaaion — Cost».] - 
Oral evidence of the setting of a boundary 
( bornage) by a surveyor, with the produr 
tion of his field notes, of the existence of 
posts at either end thereof, and of blazing* 
along the line from one to the other, and of 
18 years’ legal possession by one of the con
tiguous owners In conformity therewith, Is
admissible and sufficient to establish a settle
ment of boundaries (homage), in the absence 
of nn official statement or authentic prortt- 
verbal thereof : Trenholme and Lavergne. JJ-
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distentirntibua. The cost h of Huit in an ac
tion of boundary are subject to the rule which 
applies to litigation in other matters, and 
should be awarded to the party whose preten
sions. as set forth in the pleadings, are up
held by the judgment. Laurentidcs Mica 
Co. v. Fortin, Q. It. 15 K. It. 432.

Land — Title — Trespass — Conventional 
boundary— A burner of fence*- Survey—Pos- 
tessio pedis.]—Action for trespass. Ilenlly 
a dispute ns to a boundary line :—Held, that 
plaintiff had agreed to the running of this 
conventional boundary line, and is bound by 
it. Plaintiff had no documentary title, only 
a possessio pedi*. Action dismissed. Corri
gan v. Lawrie, 7 E. L. It. 108.

Line between farm lota— Evidence ns 
to position of former fence—Statute of Limi
tations—Proceedings of fence-viewers—Line 
laid by surveyor—Appeal to County Court 
Judge from award of fence-viewers—Order 
on—Effect of — Jurisdiction — Determina
tion of true boundary—It. S. O. 1807. c. 284 
— History of legislation — Injunction — 
Counterclaim—Declaration of title — Costs. 
Delà matter v. Hroirn, 13 O. W. It. 58. 802.

Line fence—Referrntv under—Duties of 
fence-viewer*—R. 8. (). (18J7), c. 28.a*. 
(!, 7.]—Three fence-viewerc were notified to 
view a line fence. One did not view the 
fence and the other tv.o made an award 
without the concurrence of the third:—Held. 
that the award should lie set aside, there 
being no evidence that the third fence-viewer 
had refused to act. Miller V. McKenzie 
11900'. 14 O W. R. 542.

Line fence. I —Where persons have agreed 
to n divisional line between lands and have 
lived up to it for 10 years, even without a 
fence, such division would be conclusive evi
dence of ownership. Forrest v. Turnbull 
(1000), 14 O. W. It. 478. affirmed. 14 O. 
W It. MO. 1 O. W. N. 150.

Mistake in survey — l.ine between 
7«Mir‘er section*—Dominion Lands Act, 1879
-(''instruction — Treapaaa Damages — 

—There was a dispute between the 
plaintiff and the defendant as to the bound
ary between the north-west and south-west 
quarter sections of a section of land in 
township 12. range 20 west. The difficulty 
arose out of a mistake in the original survey 
made by F.. a Dominion Land Surveyor, in 
1882. Corner monuments or mounds were 
placed at the north-west and south-west cor
nera of the section as surveyed, but the dis
tance between these mounds was not 81 
•'hains, as it should have been, but only 72 
chains. The survey was made, as was pro
per under the Dominion Lands Act. 1879, 
h. 13 (2t. the Act then in force, on the west 
limit of the road allowance on the west side 
of the section :—Held, that the parties were 
entitled to have their rights adjusted and 
established by that survey, as interpreted by 
the Act of 1879 : that was what both parties 
obtained from the Grown by their patents; 
and. having regard to ss. 3, 104, 105, 100, 
and 107 of that Act, that the section corner 
mounds placed by F. for the north-west and 
south-west corners established those points ns 
the section corners; and that the place fixed, 
in the circumstances of this case, for the 
quarter section mound, is a point equi-distant 
between the two section corner mounds ; and.

under s. 105 of the Act, that point is to be 
connected with the opposite original quarter 
sretion corner, and such line will Im- the divid
ing line between the two western quarters of 
the section. Section 1 <» 1 of the Act is In
tended to have general application as a rule, 
but, when exceptional circumstances arise of 
the characti r existing in this case, the mode 
prescribed by s. 105 is to be followed.—The 
plaintiff and d -fendant each alleged that the 
other had trespassed, and certain trespasses 
were found agrinst each, and judgment given 
for the plaintif for $20 and for the defend
ant for $12. with a special direction as to 
coats. Rohrke v. Marshall (1910), 13 W. L. 
R. 198. 3 Sask L. R. 82.

Original survey.] -— In an action to 
settle the dividing line between the north and 
south halves of a lot on a broken front, it was 
held, that the words “ the centre of the con
cession " meant the centre of the particular 
lot and not the centre of the concession 
where the lots were not broken. Reriver v. 
Towny MMOL 14 O. W. It. 530. affirmed, 
15 O. W. R. 27.

Surveys Fences — Improvements — 
--Removal of.]— Action to recover certain 
lands of which defendant held possession. 
Then- had been two surveys made, plaintiff 
had followed the one and the defendant the 
other. Plaintiff held entitled to possession, 
defendant to remove his improvements with
out damaging plaintiff's freehold. AHkoden 
V. Ralietjyeki, 11 W. L. It. 148.

Survey Wall built on strip of land in 
dispute —Honest belief of ownership -It. 8. 
<>. (1897 L c. 119, s. SO—Plan—Registration 
„f—Agreement — Declaration of true line— 
lluilding not to be disturbed.]—The dispute 
between the parties was over a strip of land 
eight feet wide, more or less, along the east
erly aide of land granted by conveyance re
gistered as V. 9894, and plaintiff brought 
action for a declaration that a certain agree
ment in relation thereto was void as against 
plaintiff, and to have it set aside and the 
registration cancelled on the alleged ground 
of misrepresentation.— Boyd, C., held, that 
judgment should be entered for plaintiff, with 
a declaration that the true line of division 
between the lots was that laid down on the 
pinu of Newman, filed, part of house that 
projected for a few inches not to tie dis- 
tu rlied by plaintiff. — Divisional Court dis
missed an appeal from above judgment with 
costs. Parent v. Latimer (1910), 1 « O. W. 
R. 398, 2 O. W. N. 210.

Trespass — Line fence — \rw 1rial — 
Onus.]—The plaintiff and defendant were 
owners of adjoining lots of land, the title to 
which was derived from the same original 
grantor. The plaintiff's lot was described as 
being bounded on the north by the south line 
of the defendant's lot. In an action for tres
pass the plaintiff complained that the defend
ant. in erecting a new fence, had placed it on 
a line different from the line of the fence 
which existed previously, and which was ad
mitted to have been on the true line between 
the two lots. The question whether the de
fendant had. as a matter of fact, departs! 
from the old line or not, having been left 
undetermined :—Held, that there must be a 
new trial. Per Weal herbe, J. (dissenting), 
that the burden was upon the plaintiff to 
prove the south line of the defendant's lot,
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and that, aa «ho had failed to do Bo. aha 
could not recover. Duron v. Dauphinrf, 34 
N H Rape. 230.

flee r>Krt»—EAHKMENT~Fr.NCEH—Munici
pal Oobtobations — Nuisance- Trespass 
to Land—Vendor and Purchaser—Wab- 
eantt—Water and Watercourses—Way.

BOUNDARY LINE ROAD.
See Wat.

BOUNTY.
Sve Fisheries.

BOWLING ALLEY.
Her Municipal Corporations.

BREACH OF CONTRACT.
flee Contract.

BREACH OF PROMISE OF MAR- 
RIAGE.

flee Husband and W’ieb—Seduction.

BREAD.
See Hakkb.

BREWER.
See Intoxicating Liquors.

BREWERIES.
flee Constitutional Law.

BRIBERY.

flee Criminal Law—Elections.

BRIDGE.

Maintenance of. flee Municipal Cor
porations.

On highway, flee Wat.

“ Property and assets." flee Munici
pal Corporations.

BRITISH COLUMBIA ARBITRA 1TON 
ACT.

flee Arbitration and Award.

BRITISH COLUMBIA CROWN 
PROCEDURE ACT.

flee Constitutional Law.

BRITISH COLUMBIA HEALTH 
ACT.

flee Constitutional Law.

BRITISH COLUMBIA IMMIGRA. 
TION ACT.

flee Aliens—Constitutional Law

BRITISH COLUMBIA LAND 
REGISTRY ACT.

See Homestead and Pie emption Renia 
try Laws.

BRITISH COLUMBIA PROVINCIAL 
ELECTION ACT.

See Constitutional Law—Elections

BRITISH NORTH AMERICA ACT.

flee Constitutional Law.

BROKER
flee Principal and Agent.

Action by stock-broker (laming tram 
action—Contract void. | — The plainti", a 
atock-broker. brought an action aysinet th«* 
defendant for n halaece alleged to be due 
on account of certain transaction*. The de
fendant pleaded that the alleged contract wa* 
illegal, and therefore null and void. The 
evidence phewed that the corn and cotton 
which were the subjects of the alleged -fin 
tract were never delivered, and that there 
wap no intention that they should he de 
llvered :—Held, that the contract sued on 
was a gaining one. and was therefore pro
hibited by law. Forgrt v. Oitlgny. I IKtr.l 
A. C. 818. distinguished. 2. That the broker 
having knowledge of the nature of Pitch eon 
tract, bad no recon roe against hi- client ' 
moneys advanced in furtherance of such con 
tract. 8. That, even if the defendant had 
recognised his debt and offered his property 
to cover the name, aa alleged hy the plaintiff 
surh acknowledgment was of no effect, in the 
debt claimed resulted from an illegal con
tract. 4. That, in any event, the responsi
bility of a person «peculating in stocks ,0 
his broker is limited to his margin, unle«* he 
has given contrary Instruction*. Horri* * 
Brault. 28 Occ. N. 120. Q. R. 2.1 S. C 1'W

Agreement to carry stocks on mar- 
gin —Wrongful sale—Measure of daman* 
Yanbuakirk v. Smith. 1 E L. H. 38.7
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Buying grain on margin for cm-
tomer—Gambling transaction—Gaming Act 

-Illegal contract—Recovery of money de
posited with broker—Costs. Donald v. Ed- 
«onl» Wood* Co. (N.W.T.), 4 W. L. It. 128.

Carrying stock « n margin—Advance* 
by broker—Sale of shar>» without notice— 
Measure of damage*.]—Held, on the evidence, 
that the plaintiffs, having admittedly paid 
money for the defendant at his request, had 
the usual right of action at low on the com
mon counts for money paid.—The defendant, 
not having sought to redeem his shares nor 
made any tender, of the amount due by him, 
could not say that the plaintiffs would not 
have restored hi* shares, which might have 
been bought in the market for a lower price 
than they were sold for and credited to 
him.—Even if the plaintiffs were wrong
doers or bad committed a breach of their 
contract, the defendant was not entitled in 
the circumstances of this case to damages 
greater in amount than the price which the 
shares realized.- Judgment of a Divisional 
Court, 9 O. I* R. tUll. affirmed. .4me» v. 
Sutherland, 11 O. L. R. 417, 7 O. W It. 
lift. Affirmed in Sutherland v. Sccuritic* 
Holding Co., 37 8. C. It- <K>4.

Contract with customer broker fell
ing on grain exchange Contract in broker'* 
name Mobility of principal—"Future*"— 
*• Option* “ Margin* -Hoard rule*—In
demnity. |—On the 11th August. 1007. the 
defendant, who resided in the state of Ne
braska. wrote the following letter to the 
plaintiffs, grain dealers at Winnipeg, 
Man. : "Yours of recent date enclosing mar
ket report rec’d. I shall he north in about 
four weeks to look after the new crop,, and. 
if you ran sell No. 2 oats for 37c. or better, 
in store Fort William, you had better sell 
4.000 bus. for me, and I will be up at Snow
flake then so I can look after the loading of 
them, and I will send the old oats then." 
The plaintiffs, who were also brokers on 
the Winnipeg Grain Exchange, sold the 
oats at 38ty cents on the " Hoard.” with
out disclosing the name of their principal, 
for October delivery, becoming personally
liable for the performance of the contract ac
cording to the rules of the Exchange. Upon 
the defendant refusing to deliver the oats, 
the plaintiffs purchased the quant it y of oats 
so sold at an advance in price in order to 
make the delivery and brought the action to 
recover the amount of their loss thus sus
tained:- Held, reversing the judgment of the 

t of Appeal in Murphy v. Hutler, 18 
Man. i. B 111, 9 w l, R. 82, that the
authority so given did not authorise the 
plaintiffs to make a sale under the Grain 
Exchange rules binding upon their principal : 
but no contract binding on the principal 
outside of these rules had been entered Into: 
and, consequently, that he was not IMde to 
indemnify them for any loss sustained by 
reason of their contract. Hutler v. Murphy 
d Co.. 41 8. C. It. <11S.

Contract with customer Purehate of 
•toek on margin—Implied provito for re
sale on default—Rules of Stock Fxrhangc. ] 
—A party who orders a purchase of stock 
through a broker under the rules of the 
Stork Exchange, implicitly consents to its 
resale without notice in case of his failure 
to maintain the margin agreed upon. Any

agreement at variance with the rule must be 
expressly proved and will not be inferred 
from conduct in previous transactions. La- 
yueux v. Balk au, Q. It. 14 K. B. 219.

Contract with customer—Sale of grain 
for future delivery — Personal liability of 
broker—Custom of exchange—Principal and 
agent.]—The custom on the Winnipeg Grain 
Exchange, by which brokers trading there, 
and acting on instructions from customers to 
sell grain for future delivery, enter into con
tracts for such sales in their own names 
without disclosing the names of their custo
mers, thus make themselves personally liable, 
is reasonable and necessary for the prompt 
dispatch of business, and, if a customer makes 
default in carrying out any such contract, 
and the broker suffers loss in consequence of 
having to carry it out himself, he is entitled 
to recover the amount of such loss from his 
principal.—Robinson v. Mallett, L. It. 7 II. 
L. 81*2. distinguished.—Thacker v. Ilardy. 4 
Q H. 1>. «187, Bayley v. Wilkins. 7 C. B. 88»|. 
and Scott v. Godfrey, (19011 2 K. B. 720, 
followed. Murphy v. Hutler, 9 W. I,. It. 82, 
1 Man. L It. 111.

Custom of trade — Joint liability of 
principal and agent—Performance by agent 
for principal — Recourse of agent against 
principal Evidence — Parol testimony.'] — 
When, by the custom of trade, in n sale made 
through an agent, the latter is held jointly 
liable with his principal, for its performance, 
an action will lie in bis favour to recover 
from bis prineipal whatever he may have ex
pended for that purpose. Hence, a broker, in 
Montreal, has an action to recover from a 
customer, together with his commission and 
charges, an amount expended to fill an order 
for the sale of stock, in consequence of re
pudiation by the customer and of his joint 
liability, ns a broker, to the purchaser, by the 
custom of trade governing stock exchange 
operations in Montreal, l'nrol testimony is 
admissible to prove such custom of trade, ns 
well ns the price for which the broker was 
authorised to sell the stock. Pitblado v. 
Rost nthal (1910*. 37 Que. 8. C. 433.

Gambling in wheat Vo real business 
transaction* Loss in gambling—Action for 
loss Operation in Chicago- -Healings in On
tario Criminal Code, s. 2AI Refusal of 
Coi-rt to aid recovery. ] Plaintiff bronghj ac
tion to recover from defendant $229.37 al
leged to t>e due him. pursuant to an agree
ment between them for purchase and sale of 
w fat at on i he « Chicago v\ heat market Ht Id,
tint there were no real business transac
tions between the parties : that any indicia 
of reality, such as payment of storage of 
the grain or payment of interest upon bank 
loans or brokers’ advances, were lacking : 
that their dealings were merely gambling on 
tin Chicago wheat market and prohibited 
by Criminal Code. s. 231, ami the contract 
could not be enforced. Action dismissed. 
Kaufman V. Gibson, {190-11 1 K. B. f»9S. 
followed. Trench v. Brink (1910). 10 O. 
W. B. 101.

Gaming contract Principal and agent 
—Mandate—Speculation— Delivery of good*.] 
—Held, reversing the judgment in 23 Oee. N. 
12<*. <j. It. 23 S. C. 190. that where a broker 
enters into a transaction on the Stock Ex
change for the purchase or sale of goods in 
behalf of a customer, and the transaction
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take* plan» in the ordinary course "f business, 
the broker'a sole interest being hi* commis- 
*ion. he is entitled to recover from the cus- 
tomer the amount of the loss remitting from 
the operation. 2. The broker's claim i* not 
restricted to the amount of margin in hie 
hand*, but. in the absence of any contract 
*11 tlw • *>nt r.» r>. lad odea the < ntire loee 8 
A contract does not fall under the head of 
gaming contract merely because it i* entered 
Into in furtherance of a speculation. It is 
a legitimate commercial transaction to buy 
a commodity, In the expectation that it will 
ri*e in value, and with the intention of real
ising a profit by Its resale. 4. Where a real 
contract of purchase has been made and car
ried out by a broker on behalf of a princi
pal. delivery of the goods to the broker by 
transfer of warehouse receipts is delivery to 
the principal, just as much as if It bad been 
made directly to himself. Morria v. Brault, 
Q R. 34 8. C. 167.

Order to purchase shares Contract — 
Payment—Principal and agent. Dralouricrt
V. Forget, 4 R. U R. 363.

Partnership — Contract Hcnial of by 
one partner Counterclaim—Coat».)—Plain
tiff. a broker, brought action to recover 
$12.187210 and for a declaration of his 
rights against defendants, brokers, under an 
alleged agreement. Defendant Singlehurst 
denied all knowledge of said agreement and 
counterclaimed for one-third of $12.188 and 
for $9ft0.—Fal onbridge, C.J.K.Il. held, that 
Blnglehurst b id established his defence and 
counterclaim Action dismissed ns against 
Slngleburst As defendant Wills had joined 
hand* with plaintiff, plaintiff given judgment
against v ills without  ts ffcaterer v.
Will* «# Singlehurat (MHO). 16 O. W It 

ODD. 2 t W. X. 76.

Purchase of shares for customer —
t'nntrart—Repudiation — Delivery — Sufff- 
rimt number of shares not kept on hand— 
Principal and agent. | —On appeal, held, that 
defendant had ordered the shares; that It is 
not neceasarj to keep the Identical sham 
purchased separate from other shares held 
by the broker plaintiff*: that If not nut in 
a common fund defendant may claim parti
cular shares if he can identify them. Rven 
if plaintiff has disposed of some of these 
shares it would In» merely ground for coun
terclaim. It ia not a question of damages 
between vendor and purchaser. It I* the right 
of the agent to l>e indemnified by hie princi
pal for hi* outlay. A letter written “with
out prejudice" admitted, where written not 
with u view to settlement but in repudiation 
of the purchase. Lather v. Stmpaon, 13 O.
W. It. 28ft

Purchase of shares for customer —
Contract—Repudiation—Tender — Evidence 
—I/etter written “ without prejudice." lea
ther v. Bimpaon, 12 O. W. R. 306.

Purchase of shares for customer —
—Mariana—Stop order—Deficiency. | Ac
tion by plaintiffs to recover au amount due 
them for share* bought for defendant on 
margin after crediting the price for which 
the share* were sold by plaintiffs who were 
brokers //«/</. thai as the q 1 l mi in
volved nrr . mir. iv questions oi fat t, the 
(Jourt had no difficulty in coming to the same

conclusions as arrived at by the trial Judi 
Appeal dismissed. Judgment for plaintiff- 
confirmed. Hein ta v. Collier, 13 (> \\ j;

Purchase of shares on margin llypo
thermtion by broker—Converaion — Ronnht 
note — Account — Intercat—Comuit- , i 
—Judgment of the majority of n Division'll 
Court, 10 O. L. It. Iftl), affirmed on a: ■ i| 
Amea de Co. v. Conmce (11*HU, 12 <» I It 
HB.IO.1l ■ 187

Sale and purchase of shares for cue» 
tomer—Margin*— Stop order—1 tendency 
Liability New trial Terms. Beint i 
lier, 12 O. W. R 681

Sale of mining stock Commission of
in jor not. 1 greet*eat as to payment
Plaintiff claimed 10 per cent, commission <>n 
$23,000, being the sale price of certain min 
ing stock : $12,000 of which wa* paid in 
cash, the balance being paid-up shares 
Held, that plaintiff was only entitled to t!..- 
10 per rent, commission on the amount ;.:iui 
In rash. Plaintiff also claimed gft.OOit in 
cash and $3,000 in shares additional on tie 
share part of the purchase money -Held, 
that plaintiff was entitled. Judgment of Mu- 
lock, C J.Kx.n.. 21st January. 1000. vnri. i 
Ifl.i Every v. Fortier (1900), 11 U. W. It 
1047. 1 O. W. X. 200.

Selling fee of 5*7r on shares not 
wholly paid up Sale made for amount ,f 
rails paid— Commission charged on par value 
of shares.]— A broker who agree* to sell f.,r 
a customer share* paid for in part and sub
ject to further calls, and to pay him pro
ceeds of sale, “ less selling fee," and 
who sells the shares f-.r a ram equal t 
amount paid on them, has the right t" charge 
hi* “ selling fee " on par value of *hnr-- 
particularly when the company that lasti-'l 
them paid that commission to the agents who 
procured original subscription to them 
Evidence is admissible to establish the last 
mentioned fact, as a means of ascertaining 
the true meaning of agreement a* to ‘•selling 
fee." Ilaycoek V. Findlay (11)10), 38 Que.
8 C. 26ft.

Shares \dvance by broken—Margins 
Speculative shares —Fall in »»rice—Sale with 
out notice to customer—Damages -Measure 
of- Intention of customer to rrtflin shares 
Price at time of trial I’nrtasonable d ing in 
objecting to sale.|—Action for money- ad
vanced by plaintiff* ns defendant** broker* - - 
protect share* bought by plaintiff for defend
amt on margin. The bought note délit
by plaintiffs to defendants at the time ..f pur
chase contained the following stipulation 
"When carrying stocks for clients we re
serve the right of pledging the same or rais
ing money upon them in any way convenient 
to us." The price of stocks purchased a' 
first advanced, and plaintiff* return'd defend 
ant.*’ deposit ami advanced him an additional 
$4.000 upon the stock. Afterward* the price 
fell amt stock was sold (without notice to de
fendant) at a loss. Then plaintiffs notiti- 
fendant of the loss, and at the aami tlm<
rendering n hill for balance due them on the 
transaction. Then this action wa* brought:

Held (ft O W. R. 328. 9 O. I,. R. 63V. 
plaintiff entitled to recover the amount of
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their advance*, with interest on them nt the 
rates shewn in the account rendered, de
ducting the dividend* received and the pro
ceeds of the anii- of atock. There waa no 
evidence to shew that the defendant would 
not have held the stock until the trial. The 
Court presumed that he would have done *o, 
therefore, held:—That the defendant was 
not entitled to recover any damages for the 
wrongful sale of the stink by the plaintiff*, 
ns the stock nt the time of the trial could 
have been bought very much below the price* 
at which it was sold by plaintiffs. Judgment 
appealed, but dismissed with costa. Ame» v. 
BntherUni, tt O. W. It. 'JO.

Shares — Conversion by broker.] — De
fendant stock broker* purchased 10 shares 
on a margin for plaintiff. He paid down 
$203.75. which left a balance of $1,501.25 
due defendant*, on shares. The next day 
defendants pledged said shares with other 
shares to Rank of Hamilton for $14.400. 
In an action for damages for conversion of 
said shares, or for the return of moneys 
paid defendants ns margins upon them. Ma
gee, J.. held, at the trial, that when plaintiff 
entered into the transaction he supposed 
that he was pledging his money and credit 
ns against 'he stock, not as against a liability 
•if defendants to make good the stock, Con- 
mre v. Securities Holding Vo.. 38 8. C. II. 
001. followed: That defendants having $03.75 
of plaintiff's money in their hands, and 
plaintiff being liable for $1,501.211 more, 
plaintiff was entitled to expect that the 
•.hares did exist in such a shape that he 
<•■ uld get them by paying the $1,501.25: 
That defendants by pledging plaintiff's shares 
for $14.400 had converted said shares to 
iheir own use and plaintiff was entitled to 
judgment for all moneys paid after the eon- 
version. plaintiff having paid those moneys 
under a misapprehension, a mistake of fact 
arising from defendants* non-disclosure of the 
conversion of th- shares. Divisional Court 
reversed above judgment, following ('lark v. 
Bailie. 15 O. W. R. 001. Action dismissed 
with coats. Judgment of Magee, J„ 15 O. 
W R. 417. 1 O. W. X. 4SI. reversed. 
Hutchinson v. J affray tt Caêtelê (1010), 51 
O. W. R. 888.

Shares—Purchase for customer.]—Plain
tiffs brought action against defendants, stock 
broker*, for $8,153.40. and interest, alleged 
to have been paid by plaintiff to them for 
eertain stocks she had instructed them to 
buy for her and for their commission thereon, 
but which she alleged they had not done, or 
if they had bought the atock that they had 
converted them to their own use. and she 
further claimed damages for misrepresenta
tion. deception and conversion of her said 
share* 1 —fendant* denied all chargee of 
wrongdoing. At the trial MacMahon. J.. 
held, that the plaintiff’s stocks were not at 
any time hypothecated for as much as plain
tiff was owing defendant* thereon plaintiff 
has suffered no damage, and dismissed action. 
•'lark v. Itaillie. 14 O W. R. 104 : affirmed 
by Diviaional Court (1900), 14 O. W. R. 
848, 1 O. W. N. 125. 1» O. L. It. 545.

Share»—Purchase for customer on mar- 
!tin—Money» advanced to keep up maryins— 
Recovery—instructions — Usual course of 
dealing—Practice of brokers -Discharge of

customer—Obligation of broker to sell—Sev
eral orders included in one contract—Inter
est—//ypothi ration of shares by broker. | — 
Action by brokers against a customer to re
cover moneys paid to keep up margins on 
shares bought by plaintiffs for defendant, and 
intereat thereon. The contract established 
by the evidence is that plaintiff* would pur
chase and carry fur defendant 3(10 shares of 
Lake Superior Consolidated atock. The de
fence raised two questions of fact. 1st. That 
when he pawl $3,000 on 28th April. 1902. he 
did so for the purpose of investing that 
amount in the stock mentioned, and if the 
stock should appreciate he would get the bene
fit of it. and if the price went down he would 
lose his money, and the plaintiffs could pro
tect themselves from loss by selling before 
the drop was sufficient to use up the $3.000. 
put in a* a ten point margin; and 2nd. that 
when defendant subsequently paid $1.800 he 
did so upon the express agreement that this 
should l)o in full satisfaction of any claim 
plaintiff* had in reference to this transac
tion. Evidence went against defendant upon 
each contention. The question- of law were
(1) As to the right of plaintiffs to hypothe
cate the stock for advances made to them:— 
Held, there was the right of hypothecation.
(2) Were the shares sold by Chandler & 
Co. to the plaintiffs in December defend
ant’* shares so that he was entitled to 
call that a conversion and to compel plain
tiffs to account as of that date? [Reference 
to Clarkson v. Snider, 10 (). R, 508) :—Held. 
plaintiffs never parted with the stock *o as 
to prejudice defendant, and ways had such 
control of a sufficient amo it of the stock 
a* would enable them to neliver it to the 
defendant upon demand and upon payment 
of balance due by him. Stock was sold without 
instructions from defendant, as the memoran
dum of the bought note permitted them to do. 
Held, plaintiff* entitled to what they paid 
Chandler & <’o., but to no profit on that sale 
(a sale for their own benefit!. Plaintiffs ap
parently paid 1-10. equivalent to $18.75. Cre
dit to defendant of $50.25. A greater rate 
of interest than the statutory 5 per cent.,
and that not compounded vas not allowed. 
Otherwise judgment for plaintiff for princi
pal, interest and cost*. Ames v. Conmee. 4 O. 
W. R. 400. fl O. W. R. 89, 10 O. L. R. 159.

Shares purchased by one broker for 
another Delivery nt 90 days Price 
dropped — Failure of purchaser to accept 
shares—Sale at a loss—Irfion for loss— 
Counlerrlaim for roHfereion.V Plaintiffs al
leged that defendant* purchased from them, 
subject to th<- rule*, custom* and regulations 
of the stock exchange of the city of Toronto. 
10,000 shares of the Teraisknming Mining 
Co. at $1.09 per *lu re. total price $10,900. 
which was to he pnvnhle, ami which they 
said defendants agreed to pay in 90 days or 
sooner, if defendants sooner called for de
livery of the shares, and that defendants re
fused delivery, and plaintiffs, after notice, 
sold the shares for $8.81 X. Defendants al
leged that they called upon plaintiffs to de
liver the stock, but that they were unable to 
do so. ami counterclaimed for $10,000 dam
ages for conversion of said shares.—Suther
land. J.. held, that plaintiffs should be given 
judgment for $2.082, with interest and coats, 
being the difference between the contract 
price for the shares and the price actually
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obtained for them by plaintiffs. Counter
claim dismissed with coat». Warren, Gzott- 
akt A Vu v Font rf Co. (1010). 17 O. W 
R. Xm. 2 O. W N 222.

■kares Purrhaae fnr enatnmer on mar- 
fin - Hypothecation of ah area by broker —■ 
Fraud and miarepreaentation — Dnmmji a. ] — 
Plaintiff oronvht union against defendants, 
■took broker*. for SH.1M.4«. alleged to have 
bm paid by plaintiff to them for certain 
stock*- «he hid instructed them to buy for 
her and for their com mi as ion thereon, but 
which «he alleged they had not done, or if 
the] had bought the stock», that they had 
converted them to their own use, and «he 
further claimed damage* for misreprescnta- 

pt ion an I const reion of her said 
«hares. At trial Mac-Mahon. J., dismissed 

I h\ iMimnl Court di<- 
mieeed plaintiff's appeal with co«t«. Court 
of Appeal held, that plaintiff received from 
defendant* all «he bargained for. at the time 
and in the manner in which «he was to re
ceive it under her contract, and, having sold 
and converted to tier own use that which «he 
s.i m sired, It was obvious that she could not 
have any good cause of action. Apix-al dis
missed with costs. Co»nice v. ticouritiea 
lloldir- Co., 38 8. C. It. 601, distinguished. 
Judgments at trial. 14 O. W. It. 104. and of 
Divisional Court, 14 O. W. It. 848, nllirmed. 
Clark v. Faillie (1010). 1.1 O. W It t»l, 
20 O. L It «11.

Shares —Purchase on margin—Deprecia
tion—Sale by broker -— Notice—Acquiea- 
cenee. ]—The defendant instructed the plain
tiffs' manager at Winnipeg to purchase for 
him, on a margin of 3 per cent., 100 shares 
of Krie Railway stock. The plaintiffs, 
through their agents, bought the shares on 
the New York Stock Kxchange, and the 
agents thereafter held them subject to the 
control and order of tb* plaintiffs. The de
fendant wa« informed within an hour of the 
purchase and the price paid. The next day 
he received the usual advice note of the trans
action. in which it was stated that on all 
marginal bnainsos the plaintiffs reserved the 
right to close i rim Mid ion* when margin* are 
running out. without further notice. Two 
week* afterwards the price of the «hare* be
gan to fall, and the margin became so small 
that the manager telegraphed the defendant 
in Gladstone '** send $.'-<*• additional mar
gin : and later in the same day. the margin 
being entirely lost, he telegraphed the dé
fi nd mt to put up $1,000 further margin.
Defendant replied to these telegram* : " Will 
attend message, down to-morrow." The man
ager gave no express notice that he would 
sell the «hare* unless the margins demanded 
were put up. but waited until the delivery 
of the mail from (ilndstnne the next morn
ing. Then, not having heard from the de 
fendant, he telegraphed to have the shares 
sold, which was done at a loss of $1,1.10 :— 
Held, that there was an actual purchase of 
the share* for the defendant, and it was not 
necessary that the shares should have been 
actually transferred on the books of the rail
way company, either to the defendant or to 
the plainti'fs. 2. There was an actual sate 
of the «lia -es regularly made on the defend
ant’s account, according to the linages of the 
stock-broking business. 3. The plaintiff* were 
entitled, under the terms of the notice sent

to the defendant, to sell the shares, without 
notice to him. when the margin w:n , 
ha listed, as the defendant, not having ob
jected to these terms, must be ink " f . r 
a reasonable time, to have assented i.. then 
l onlhiarn Harrington Co. v. Morton. 2-1 On 
N. 29, IS Man. I* R. 222.

Stock—Purchase on margin — Pledge of 
aiock by broker— Possession for delivery to 
purrhaaer.\—C. in*tnn ted A & Co. broker*, 
to purchase for him on margin 300 «hares of 
a ceitain stock, paying them $3,000, leaving 
a balance of $«.221 according to the market 

rice at the time. A. S: Co. instructed hro- 
er* in Philadelphia to purchase for them 

«00 share* of stocks-paying $î».iss». nmrly 
half the price, and pledged the whole Urn ',,r 
the balance. The Philadelphia brokers 
pledged these shares with other securities to 
a bank a« securities for indebtedness, and 
later drew on A. & Co. for the balance due 
thereon, attaching the script to the draft, 
which was returned unpaid, and 471 the 
HOO shares were then sold, ami the remaining 
125 returned to A. & Co. In an action by 
the letter to recover from C. the balance 
due on the advance to purchase the shares, 
with interest and commission Held, re 
versing the judgment of the Court of Appeal, 
.4. K. Ames d Co. v. Conmee. 12 (). I. It 
431, which affirmed the judgment in 10 0 
L. It. 150. Fitzpatrick. C.J.C., dissenting, 
that A. & Co. never had the shares for debt 
cry to C. on payment of the amount dm by 
him. ami therefore could not recover /hid. 
also, that the brokers had no right to >:• 
theca I v the shares with others for a renter 
sum than was due from C. unless they had 
an agreement with the pledgee whereby thrv 
ci,uld be released on payment of that sum 
that there never was a time when they could 
appropriate 300 of the shares pledged for 
delivery to (’. on paying what the latter 
owed; and that, therefore, they were not en 
titled to recover. The bought note of th»- 
transaction contained this memorandum 
" When carrying stocks for clients we r** 
serve the right of pledging the same or rais
ing money upon them in any way convenient 
to us."—Held, per Davies and Idlngton. J.l 
that this did not justify the broker-* in 
pledging the share* for a sum greater than 
that due from the customer.—Per Duff. .1 
that the shares were purchased befor -hi* 
note was delivered, and it could not alter the 
character of the authority conferred on the 
brokers ; and that no custom was proved 
which would modify the common law rights 
and duties of the brokers and their cus
tomer in the transaction. Conmee v. Se< un
ties Holding Co.. 27 C I* T. 4K4. 38 * <’ 
R. 001.

Stock dr Alim's on margin -Obligati»*
on broker to a ell. | There Is no obligation 
on a broker, in the absence of the customer’s 
orders, to sell shares during a falling marin*' 
after lie has demanded further margin* and 
received no reply from his customer ; ami 
therefore if he does not sell the stock under 
such circumstances he has no responsibility 
for any loss that may arise to the customer 
Kerr v. Murton. 24 Occ. N. 2113, 7 O. I«. R- 
751, 3 O. W. It. 801.

Stock transactions f'ontraet iritk ru» 
tom ira Purehaae of aharea on margin Sale 
—Default—Voti're.l—Operations on the stock
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market consisting in the purchase of share* 
upon margin are operations permitted by 
law and cannot be compared to gaming or 
betting. 2. Stock broker* are not obliged 
to five notice to their customer* that they 
are about to sell their stocks if they do not 
furnish margin to cover sudden fluctuation* 
of the market. 8. A demand for margin by 
telegram doe* not create, as regard* the 
brokers, the obligation not to sell the stock 
of the customer where the latter has con
sented to furnish the margin demanded, and 
has informed the broker of hi* consent. Hel- 
ieou V. I agueux. Q. It. 2.1 S. C. 01.

Stochbrohlng transaction* —• " Com
mercial matter» *'—Cotnmrnrrmi nt nf proof 
mi im'fiap—Notice to produce—1 uthority to 
broker»—Stock rechange term».] — In an ac
tion by stockbrokers ngninst their prineipnl 
to recover the balance of their account in 
respect of sales and purchases of «hares for 
priva'.' speculation "ii In- account : li< id. 
that these transaction* were “commercial 
matters" within Art. 1238. f*. f\. which the 
plaintiff* might prove by oral evidence ; and 
that a plaintiff was u competent witness 
under ». 2 of 54 V. c. 4.1.—2. An admission 
by the defendant in hi* deposition that he 
employed the plaintiffs a* hi* stockbroker*, 
and that they bought and Hold something for 
him. is a sufficient commencement of proof 
in writing under Art. 1233 (7) to let in 
oral evidence of the particular*.— 3. Art. 
1233 (0) authorises reception of secondary 
evidence of bought and sold notes in pos
session of the adverse party without a no
tice to produce: and an objection thereto not 
taken at the trial cannot he taken in appeal. 
—4 The defendant in giving authority to the 
plaintiff* to do business on the stock ex
change must be taken, in the absence "f evi
dence to the contrary, to ha*e employed 
them on the term* of the stock exchange, 
and therefore to have authorised the sale of 
hi* shares .»n failure t-- supply them with 
the requisite funds. Forijct v. Harter, 
119001 A. T. 407.

Hee Contract—Criminal Law—Jvts;- 
ment—Pi.ra pi no—Principal and Agent.

BUILDERS' AND WORKMEN’S ACT.
Fee Mechanics' Liens.

BUILDER'S PRIVILEGE.
See Mechanics’ Liens.

BUILDING CONTRACT.
See Contract—Mechanics' Liens.

BUILDING SOCIETY.
See Company.

BUILDINGS.

Contractor for building — Fault» of 
construction—Warranty for ten year»—Ac-

ccptanrc by owner—Commencement of period
— Superintendence of work by owner —
Churchwarden»—Defective work—Repair — 
Deduction of coat from drawback.]—The eon- 
tractor for the const met ion of a building 
from plans and specifications warrants the 
construction free from fault for a period of 
10 year*, notwithstanding the acceptance of 
the work by the owner. The acceptance has 
the effect only of fixing the date from which 
the 10-year period begin* to run.—2. Such 
obligati...... if warranty exista notwithstand
ing superintendence of the work by the 
owner. Therefore, superintendence by the 
curé of work done for the churchwardens for
the construction of a church, cannot be set 
up by the contractor against the claim of the 
churchwardens founded upon the warranty.— 
3. Churchwardens who have stipulated for 
tin1 retention of a percentage upon the con
tract price, ns a guarantee for the execution 
of the contract, have a remedy by way of 
compelling the contractor to repair defective 
work, ami are authorised upon hi* default 
to conform to the judgment, to repair the 
work themselves at hi* expense, deducting it 
from the amount retained in their hands. 
Churchwarden» of the pariah of St. Pie de 
(luire v. Shawinigan Construction Co.. Q. R. 
32 8. C. 212.

Encroachment on lnnd of neighbour
—Remedy -Damage».]—When n building is 
ereeled in good faith upon the land of an
other. with the knowledge of the owner, the 
latter cannot revendleate it a* belonging to 
him nor force the person erecting It to take 
it down, lie can. nt most, claim damages, 
if any have been sustained, by virtue of Art. 
1053. (' ('. Danacreau v. Danaercau, Q. R. 
29 8. C. 411.

Encroachment on neighbouring land
— Evidence — Boundaries — Description — 
Survey — Mistake — Failure of plaintiff to 
establish boundary. Harry v. Dcsrosicrs, 9 
It I I :

Encroachment on neighbouring lnnd
— evidence — Houndarica — Proof of loca
tion \uthority of aurreyor to determine.] — 
The posts planted nt the time of the survey 
of a city lot having been destroyed by a 
general lire which swept over the block of
land in which the l"t wae included : /D id.
in an action to recover possession of a por
tion of a city lot encroached upon by the 
defendant's buiMine, and to compel the re
moval <>f the building, that a surveyor could 
not determine the location of the lot by ap
portioning the apparent shortage among nil 
the lots in the block. Harry v. Drarosicra, 
14 R. C. R. 120. 0 W. L. R. 033.

Encroachment on neighbouring land
— Remedy — Indemnity Value of land.]
— A slight encroachment on neighbouring 
land hv a person who builds a house, made 
in good faith and with the knowledge of the 
owner of such lnnd. and without objection on 
his part, will not give the latter the right 
to revendleate the strip taken, nor to sue for 
the demolition of the building. Ilis recourse, 
in such a case, is for nr. ndemnitv. of which 
the measure is the value of the lnnd taken. 
Lidatone v. Simpaon. Q. R. 1(1 K. TV 117.

Erection of stable or onthonsc —
Danger to neighbouring wall—Party wall—
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Art 532, rl. L ('. C.]—The coni ramure pro
vided for by el. 4 of Art. 532, C. C., I* only 
required where the «table is built near a 
party wall or the wall of the neighbour. 
Therefore, then it no obligation to make 
contramure for n stable built the length of 
nn Inside coart ..r m a distance of several 
feet from a wooden shed or kitchen without 
a cellar or stone foundation 'This obligation 
i' imposed for the preservation of the wall
against which the stable leans and to pre
vent injury to it. It le not effective when 
the stable Is properly placed and does not 
threaten danger to the neighbouring wall.

Erection of stable or outhouse —
7>snger tu neighbouring wall—Party trail— 
-4rf. 532 (4'>. C. C.—Servitude»—Counter- 
wall.]—An action lies in favour of the owner 
of a servient tenement against the owner of 
the dominant one to have it declared that the 
condition of the former has been aggravated 
by the latter in the use of the servitude, 
and for an order upon him to desist from 
the sets of aggravation omplained of.
He who builds a stable near a common wall 
or a wall belonging i<> hie neighbour, i- 
obliged to make n counter-wall or other works 
as provided in Art. 532 (4i, C. C. 3. The 
rule of the Article is a fixed one to provide 
against a cause of probable damage and to 
preclude the greater number of disputes 
which would otherwise arise. Relief from
ib" obligation cannot, therefore, be obtained
through care, cleanliness, or the avoidance 
of injury to the neighbour. 4. It is Liu posed 
as a protection, not merely to the wall from 
deterioration, but also to the nelghliour from

how the neighbouring wall is constructed,
whether of masonry or of wooden planks. 
«». The obligation also arises in the case of
the enlargement of a stable which has existed 
for many years, during which it has not been 
enforced Judgment in Q. R. 31 S. C. 1)7, 
reversed. /><■/<>y v. Saint-Jean. Q. R. 10 K. 
B. 432.

Faults of construction -\eglect to re- 
fir I’xury from - tMh\ltu Isufructu- 
ary — Remainderman - Joint and several 
liability.]—When injuries are caused by a 
fault in construction of a building or by 
neglect to keep the building in repair, the 
building being subject to a right of usufruct, 
the usufructuary and the remainderman are 
jointly responsible, the former because he has 
the structure, the cause of the trouble, under 
his care (Art 1064, C. C.), and the latter 
ns proprietor (1055 C. C.) If the owner- 
ahlp In remainder is vested In several per 
sons, they are jointly and severally respon
sible according to the terms of Art. 1100. 
<’. C haplantr v. flefuf-Ocmeia, Q. R. 34 
». C. 497

Grant of usufruct of land while 
building thereon endures Gradual rc- 
plamng of port». | Usufruct of land for the 
period of time that a house built upon if 
shall " subsist and bu to an end
when, by works of repair and construction, 
the house is virtually replaced by another. 
This substitution may he said to have taken 
place when several parts of the building, 
without which it would not exist, have been 
replaced by new cnee, lirnudry v, rimut 
nitre (Itmot. Q. R 2» S. C. 1.

Negligence - Sale vJ ruined building- 
Personal responsibility of vendor. | Where 
a ruined building is sold by A. to R„ p 
engaging himself to remove the materials 
from the ground, there ia no responsibility 
imposed upon A., under the provisions ,,f 
Art. 1064 of the Civil Code of Ixiwer Canada, 
in reepeet of injuries sustained in cons.-’

n
of the materials, ns A. had no contml over 
the operations of demolition and removal by 
H. and his workmen. Judgment in Rustem 
Townships Uanlc V. />e Kirangat. i) R. 17 
K. B. 232. affirmed, lie Kirangat v. pattern 
Townships Hank, 41 8. C. R. 251)

Obligations of architects and con
tractors />n peart* warranty idditi ■ 
building - Acceptance of work—Payment for

insertion Rights of §ub$aquni owt •. 
of building. I—The ten years' warranty due 
by architects and contractors under Arts 
lt'*88 and 1696, C. C.. applies to additions 
made to a building after its erection. ,iu<! 
extends to the fit and sufficient state -if the 
latter t.. receive the additions and 
safe and proper adapting of the. ones to th- 
--'ill- Hence, a contractor who Inst I 
fire-extinguishing apparatus, or automatic 
sprinkler, in a store, la liable for damne- 
caused to the stork therein by the bursting 
of a pipe with which the sprinkler was un
skilfully connected, and which* becomes dis 
jointed through not having been properly 
braced. 2. The acceptance of the work and 
payment for the same does not extinguish 
the obligation of warranty, nor does a clause 
in the contract that the work shall be in
spected and approved and accepted by a 
third party, which is complied with. m>r a 
further one that no obligation, ” other than 
herein set forth,” shall be binding upon the 
parties. 3. The right to enforce the war
ranty ifl not personal to tin- ownei 
whom the contract is made. It attaches to 
the work and passes with the name 1.» sole 
sequent owners of the building during the 
decennial period. McGuire v. Fraser. (> It 
17 K. R. 44!>. Affirmed, Davies, J.. dubi- 
tante. 40 8. C. R. 577.

Removal — Rights of owner of hind 
Remedy — Possessory action — Revendi s 
lion. I—The remedy by way of possessory 
action is not open for the purpose of rvinov- 
inc <>r demolishing a building, ns ■ 
one who has been in possession of it for 
several years. A person claiming to be the 
owner of the soil upon which the building 
i- erected muet proceed to t—ort hie daii
of right to the property by revendication. 
Danscreau v. Hansireau, Q. R. 1(5 K. R 4-,i

Taking down and removing / mphy 
ment of contractor — Injury to person in 
course of work — Liability of owner \rt 
105}, C. G.\—The owner of a building who 
lets a contract for Its demolition, or who 
sells it on the condition that it be removed 
bv the purchaser, has not, within the mean
ing of Art 1064, C. C. the " control " <>f 
the contractor or purchaser, and le not in 
any sense his employer or principal, nor hi* 
warrantor as regards his servants or Re
public, in respect of accidents which may 
occur in the course of the work. Raster* 
Townships Hank v. Z)e Kirangat, (J R. 17 
K. B. 232.
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PIJCAIDR — LANDLORD AMD TENANT [.IMI
TATION or Actions—Mechanics* Liens— 
MUNICIPA CORPORATIONS — NEGLIGENCE— 
Particulars — Trespass — Trust and
Trustees.

BURGLARY.
See Criminal Law.

BURIAL.
Cnrwss Property is—Right of cuntody, 

contruX and disparition— Ksereite by ereeu- 
tor or r»liNw Remedy for Imoooion Delog 
of railway company in delivering corpse — 
homage* Expense* routed by delay—Men
tal anguish Tort—Mrgligencc.]—The plain
tiff. the mother and executrix of n deepened 
man. whipped his laid y by the defendants' 
railway from Revelatoke to Bawlf. and ac
companied the body. Ity a mistake of the 
defendants' servants, the body w a - pal off 
ih“ train at Banff, and did not arrive at 
Bawlf until a day later than it should have 
arrived, occasioning ex|H*nae by postpone
ment of tbs funeral, etc Tbs plaintiff's 
luggage wan also treated in the same way. 
and she was put to expense in consequence : 
—Held, that the pro|>o*itlon, accepted in 
Knglish law. that there can be no property 
in a corpse, does not rest open a sound
foundation, and is not sustainable at least as 
a general proposition. The English decisions 
rest to a large extent upon ecclesiastical law, 
which has no application or effect in Alberta. 
—Review of the decisions.—The true rule is. 
that, inasmuch as there is a legal right of 
custody, control, and disposition, the law 
recognises property in a corpse, but property 
subject to a trust, and limited in its rights 
to such exercise as shall he in conformity 
with the duty out of which the rights arise 
Pettigrew v. Pettigrew (1904). 207 Pa. 31.1. 
64 L. R. A. 179. approved.—The property in 
a eorpw is subject, on the one hand, to the 
obligations of proper care and decent burial, 
and the restraints upon its voluntary or in
voluntary disposal and use provided by law. 
or arising out of the fact that the thing in 
question is a corpse; and, on the other hand, 
the nature and extent of tbs right <>r oblige- 
tlee of tbs person for tbs time being claim 
ing property : and the Courts will give appro
priate remedies against interference with the 
right of custody, possession, and control of a 
corpse awaiting burial, pre-supposing a right 
of property therein, subject to the obligations 
nml restrictions indicated :—Held also, that 
the action was one of tort, for damages oc
casioned by the defendants' negligence ; and 
the plaintiff was entitled to recover us dam
ages not only tbs mon latoood by
the mistake, but compensation for her mental 
anguish occasioned by the delay and the de
composition of the corpse.—Review of the 
authorities. Miner v. Can. Pac. Hw. Co. 
11910), Iff W. L. R. 101.

BUSH FIRE ACT.
Bee uT A TUTES.

BUSINESS ASSESSMENT.

Bee Assessment and Taxes.

BUSINESS TAX.

See Assessment and Taxes.

BUYING OFFICES.

Bee Criminal Law.

BY-LAWS.

Of companies. Bee Company.
Local option. Bee Elections. 
Municipal. Bee Municipal Corpoha-

CABS.

See Municipal Corporations.

CADASTRE.

See Registry Laws.

CALLS.

Bee Company.

CANADA EVIDENCE ACT.

See Criminal Law—Evidence.

CANADA SHIPPING ACT.

Bee Criminal Law—Ship.

CANADA TEMPERANCE ACT.
Bee I ntoxicatino Liquors.

CANADIAN PACIFIC RAILWAY 
COMPANY.

Bee Assessment and Taxes—Crown.

CANAL.

Bee Crown — Ship — Water and Water
courses.

CANCELLATION OF CONTRACT.

Bee Vendor and Purchaser.
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CANCELLATION OF INSTRUMENTS
Actio pmiliftna — Debtor and creditor— 

Fraud Title to land--A mount below juris 
diction of Court—Motion to quash. ]—Appeal 
to Supreme Court of Canada from Court of 
K Lug's Bench. Quebec, quashed. the actio j 
being to net aside a mile of land in fraud of 
creditors ; the plaintiff’s claim being only 
$33.V). and the debtor's total Indebtedness 
nut exceeding $500. Actio pauliana is a per- 
aonal action. In dealing with jurisdiction 
only the matter actually In dispute will be 
considered, not the collateral effect of the 
judgment. Lamothe v. Davcluy, Il K. L. It. 
133.

Action by assignee for creditora to act 
•aide conveyance by insolvent—Fraudulent 
conveyance Statutory presumption — Re
buttal — Onus — Knowledge of grantee - - 
thirties—Fraudulent grantor. Crawford v. 
Mover, tf O. W. IL 44.

Action by assignee for return of goods 
transferred by insolvent before assignment— 
Title of transferee Fledge for advances— 
I'onsptrtng to defrrud creditors.| — Appeal 
irum judgment 11 W. L. It. 303, dismissed. 
Scwton y. Rem, 12 W. L. It. 4IK).

Action by assignee to set aside chattel 
mortgage and land mortgage made by insol 
rent—Previous agreement—Absence of know
ledge of insolvency by mortgagee- -Imputed 
knowledge — Presumption — Rebuttal — 
Costs—1 discretion—Appeal. Wade v. Elliott, 
10 o W. It. 2«w. 11 O. W. II. 38.

Action by assignee to set aside assign
ment of interest in land made by debtor with
in t'iO days of assignment—Assignments Art, 
s. ]1—Application to subsequent conveyances 
—Right of assignee for treditors—Trust— 
Statute of Frauds—Pleading.]—A few days 
before making a general assignment for the
bew of in- creditors to tbs plaintiff, w.
assigned to his wife, one of the defendants, 
his interest under an agreement for sale of 
bind, on which he had paid $200, and had 
erected on the land tt building, the money for 
which was supplied by his wife, on the un
derstanding that she was to have the prop
erty. Three months earlier she had entered 
into an agreement with the knowledge and 
vonaent of W., to transfer this property to 8.. 
the other defendant, in consideration of a 
promissory note for $1,200 made by W. and 
endorsed by her, the property to be re
transferred on payment of the note with in
terest. At this time all the nanties <tm- 
sidered that the property was hers Just 
before the general assignment, when the ven
dors under the agreement for sale were press
ing for payment. \V. made the assignment 
to his wife, who then assigned to the defend
ant 8.. who subsequently paid the balance 
due to the vendors, and obtained title. In 
an action to set aside the transactions and 
make the property available for W.'s debts, 
it was held by the trial Judge that the trans 
actions were bona fide, but should be set 
aside under s. 42 of the Assignments Act. 
because the transfer by W. was made within 
«10 days before the general assignment :— 
Held, that the provisions of s. 42 sre not 
wide enough to authorise this result ; the

section is limited to conveyances made by th. 
debtor, and does not apply to any subsequ. :r 
conveyance; and an assignee's rights nr. ni» 
such as conferred by the statute. The m - 
that could be done, therefore, would be to -..i 
aside the assignment by W. to his wife, which 
would be of no effect :—Held, also. tint, i 
W. was in effect a trustee for bis wif, 
had the beneficial interest under the agree 
neat for ask, he was not assigning ii. A;. 
interest, but hers ; and. the Statute of Fraud- 
not being pleaded and no amendment having 
been asked, it was not necessary to consM- r 
whether it applied. Judgment of Beck. J . 
12 W. L It. 385, reversed. NmifA v. Su<iar 
man (IDUn. 13 W. L. It. «71

Action by assignee to set aside convey
ances to insolvent trader's wife—Misstate
ment ->f consideration Conveyance f r 
— Absence of intent to defraud — Action 
brought after expiry of statutory period 
Evidence- -Costs. Attwood V. Pelt, 1» <).
W. It. 173. 748.

Action by assignee to set aside trans 
action tcith creditor as a preference — 
Creditor'» want of knowledge of insolvency 
—Imputed notice—Absence of fraudulent in
tent—Novation—Acceptance by creditor of 
third person as debtor in lieu of insolvent -- 
8nle of assets by insolvent to same person— 
Manitoba Assignment» Act — Payment 
('menant — Release — Surety. .Veirtos v.
lAUy ( Man.), 3 W. L. R 337.

Action by assignee to set aside trans 
fer of moneys by insolvent as preferential 
and void- Evidence—Intent—Knowledge of 
insolvency — Correspondence — Recovery 
of moneys transferred.]—Action by official 
assignee to set aside a transfer of moneys as 
fraudulent and void. Transfer set aside ns 
there was intent to prefer ns to both ereditor 
and debtor, dagger v. Turner, 12 W. L. R. 
588.

Action by creditors to declare void
—Prescription—Registration .\"oti«v. | A 
conveyance of property which Is simulated 
and produces neither ehance of possession 
nor any other effect between the parties, 
whose sole object Is to preserve the property 
from the attacks of the creditors of Its own
ers is non-existent ns to them, and their ac
tion to have it so declared is not subji*ct to 
the prescription for a year of Art.
C. 0—2. Tin- registration of a deed is not 
a publie act, and is inadmissible as proof 
that creditors of the parties had knowledge 
of it in the sense of Art. 1040, C. (’. /z-
may v. Dufresne, Q. R. 18 K. !» 182.

Action by execution creditor to set
aside Representation that land liable t<> 
crctution Subsequent claim of same being 
exempted as a homestead—Estoppel. ] Th< 
defendant husband who In a written state
ment to plaintiff stated that certain land 
was liable to execution, is estopped from sub 
sequently claiming same to be exempt ns s 
homestead. Codville V. Haygarth, 10 W. !.. 
■

Action by purchaser to set aside sale 
of land for damages—Misrepresentations of 
vendor, .lodgment of Riddell, J., 14 <>. W. 
R. 338. affirmed by Divisional Court. Hrath- 
erly v. Knight (1010), 1 O. W. N. 388.
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Action by judgment creditor of

Ktor to set aside—Security for debt— 
t to defeat other creditor#—Fraud— 
Preference — Assignment# Act — Considera- 

tion Christie v. Shrocdcr (Man.I, 8 W. L. 
R. 737.

Action to annul — Simulated sale — 
Pleading- -Judgment on municipal election 
petition. | —A plaintiff ha# a right to allege 
facm tending to prove that hi# action is well 
founded. If In* asserts that a deed of sale of 
a property has been made with the sole object 
of putting the name of the | urchaser on the 
liât of municipal electors, he may, in an ac
tion to annul the deed, allege a judgment 
rendered in tin* matter of a contested muni
cipal election, finding that the purchaser was 
not qualified i<> vote, seeing that he had not 
been in possession of the property which he 
pretended to have bought. Awcloir v. Ledoux, 
y Que. P. R. 140.

Aetion to set aside- Absence of collu
sion and fraud—Sale at fair value—Chattel 
mortgage — Estoppel — Change of position. 
dreer v. Fitzgerald, 5 O. W. 11. 331).

Action to set aside -Absence of fraudu
lent intent—Creditors lying by —Agreement 

-Consideration. Bouman v. Winn, 3 O. W. 
R. 00.

Aetion to set aside -Absence of know
ledge of fraudulent intent on part of grantee. 
Webb v. Hamilton, 10 O. W. It. 102.

Action to set aside--Absence of know
ledge of fraudulent intent on part of grantee 
—Evidence—Testimony in corroboration ad
duced before Court of Appeal —Costs. Webb 
v Hamilton, 12 O. W. It. 38».

Action to set aside deed —Contract for 
maintenanir of plaintiff—/‘leading—/‘lean— 
Irrelevancy—/‘overty of dtfendant -Holtility 
*t 1‘i'nntiff | Where the plaintiff asks for 
the annulment of a deed whereby the defend
ant undertook ; » can* for the plaintiff and 
hi# wife, the defendant cannot allege: (a) 
that he feeds and cares for the plaintiff bet
ter than the latter did for bis children; (b) 
tint the plaintiff has a considerable Income 
and is a persistent litigant ; but preuve avant 
faire droit will he ordered on the allegations 
that he is poor and has a large family; that 
the plaintiff la capricious, ana baa often dis
played hostility towards the defendant, and 
wishes to ruin him ; these allegations may 
assist the Court in adjudicating upon the 
merits of the demand. Henoit v. Dubord, 10 
Que. P. R. 148.

Aetion to act aside deed to defend
ant!—Held, that plaintiff had been guilty 
of laches and acquiescence. Action dismissed 
without OOStS, l.dmb V. Franklin (1910), 1 
O. W. N. 300.

Action to set aside- Evidence—Deposi
tions on discovery — Written statement of 
mortgagee—Right of action— Creditors—Sub
sequent incumbrnneer—Insufficient security— 
(ionveyance from parent to child—Valuable 
consideration—Onus—Corroboration. Bank of 
Montreal V. Scott, 3 O W. R. 523.

Aetion to set aside — Evidence—Sac 
trial — Conspiracy — Costs — /‘art its — 
Damages.]—In nu action by creditor# to set 
aside as fraudulent and void a conveyance of 
land and a bill of sale made by an insolvent 
debtor to his sister-in-law, there was judg
ment for the plaintiffs at the trial, hut on 
appeal by the defendant#, the Court of Ap
peal. deeming the evidence unsatisfactory, 
ordered a new trial, upon payment by the 
defendant grantee of the costs of the former 
trial and of the appeal, notwithstanding the 
danger which attends the opening up of a 
case after the attention of the partie> ha# 
been directed to the defects in their proofs.- 
A brother of the debtor was made a defend
ant. as well as tin* debtor and hi# grantee, it 
being alleged by the plaintiffs, who sued on 
behalf of themselves and other creditor#, that 
all the defendants entered into a conspiracy 
to defeat and defraud the creditors : Held, 
that the plaintiffs eould not succeed upon 
tin* conspiracy «daim, for they could 
shew no special damage accruing to 
them, and could not recover damages on 
behalf of a class.—And that claim failing, 
there was no ground for making the debtor's
brother a party, and hr « ould not I...... rdered
to pay costs, but the plaintiffs should pay 
his costs.—Judgment of Teetzel, J., reversed. 
Canada Carriaoc Co. v. Lea, 11 O. L. R. 
171. tS O W. R. 633.

Aetion to set aside- Execution credi
tors—Amendment—Action on behalf of all 
creditors—Family arrangement—Change of 
trustees — Formation of company—Assign
ment of interest in estate—Invalidity against 
creditors — Equitable execution — Form of 
judgment. Vnion Bank of Canada v. Brig
ham, 5 O. W. R. 142.

Aetion to set aside— <J ift to son—.46- 
senee of endence of i»#o/i'fnry.l—A dona
tion of property can only be avoided in an 
a<-tion pauliana, upon td«*nr evidence that the 
donor became thereby insolvent. When there
fore the latter retains in hi# hands immov
able property purchased for a price of #7.000 
on which be has paid $2,000, the vendor to 
whom the balance of $5,000 is due has no 
action to annul a donation mode by his d«*btor 
to his son of his other homestead property. 
Laport v. Bernard, i). R. 15 K. It. 243.

Action to set aside — Improvidence— 
Absence of advice—Consideration — Costs. 
Frank v. Hohl. 2 O. W. R. 48».

Action to set aside — Improvidence— 
La<k of independent advice — I,rase exe
cuted on Sunday—Part performance—Parol 
agreement. Duprat v. Daniel, 1 f). W. R. 
561, 2 O W. R. 040

Aetion to set aside — Insolvency of 
grantor—Intent to defeat er«*ditors—Failure 
to prove—Husband and wife—Husband going 
into bu»in«*ss—Absence of hazard. Farquhar- 
son v. Doted, 6 O. W. R. 760.

Aetion to set aside- Intent to defraud 
—/‘resumption from insolvency—Rebuttal— 
Evidence.]—A conveyance of land may be set 
aside at the suit of a creditor of the grantor 
only where it was made by him with intent 
to defraud, and the presumption of such in
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lent arising from hi* insolvency may lie re
but twl by proof of circumstance* which estah- 
li*h that the intent never existed. Forest v 
(itrouard. Q R. .13 8. C. 103.

Action to set aside sale Indefinite 
and uncertain cont fusions—Exception to the 
form—C. P. 774-1—In an action to set
aside a deed of sale for fraud, the plaintiff 
*111 be permitted to conclude generally that 
the defendant be ordered to return to him 
moaeys received and the land still in his 
possession, if he is ignorant of what sums of 
money were received or what parts of the 
land have been sold - Plaintiff cannot beheld 
to allege facts of which he is ignorant and 
which occurred during the transactions 
whereby it was intended that he should h4- 
defrauded, (iarand v. Chaput, 11 Que. I*. II. 
114.

Action to set aside - Judgment treditor 
—Lapse of execution - Homestead entry — 
Trustee—Evidenre—Costs. 1—In an action to 
set aside a conveyance of lands as a fraud 
upon creditors, if the action is not brought 
on In-half of all the creditors of ‘he debtor, the 
plaintiffs must shew that they have obtained 
both judgment and execution, and if their 
executions have elapsed for want of renewal 
before the commencement of the action, the 
action will fail. A 1». made a homestead 
entry on certain lands, but by mistake bis 
homestead duties were performed on adjoining 
lands. The Government cancelled his entry 
but agreed to sell the lands to the nominee of 
A. I». at $1 an acre. In pursuance of this 
agreement the lands were sold by the Gov
ernment to one Alloway, a* A. D.'s nominee, 
and Alloway received a patent for the same: 
—Held, that Alloway held the lands as trus 
tec for A. r>., and that a transfer of the lands 
front Alloway to the defendant, the wife of 
A. I»., for which the defendant gave no con 
sidération, and which was made at a time 
when A. 1> was. to the knowledge of the de
fendant. in Insolvent circumstances, should lie 
set aside as fraudulent and void. A letter 
written by A. I». to one of the plaintiffs 
subsequently to the date of the transfer at
tacked was held to be inadmissible as evidence 
against the defendant. Posts in case of par
tial success of the plaintiff. McDonald V. 
Dunlop (No. 21. 2 Terr L. It 238.

Action to set aside — Limitation of 
time—Parties.] — An action to annul acts 
done by a debtor in fraud of his creditors' 
rights. ‘ must, as regards third persons, be 
brought within a year from the date when 
the creditor had knowledge thereof ; and all 
parties to the deed sought to be annulled, 
must be made parties to the suit. Smith v. 
Houffard, Q. R 28 8. C 448.

Action to set aside -Parties—Oran tor. ] 
—The execution debtor is not a necessary 
nor a proper party to an action by execution 
creditors to set aside a conveyance made by 
him as fraudulent and void as against them, 
no relief being claimed against him except 
costs. Participation in fraud is not a suffi 
cient ground for adding a party for purpose 
of rendering him liable for <*oat*. McDonald 
v. Dunlop (No. 1). 2 Terr. L. R. 177.

Action to set aside - Previous acii-m 
l iffen nt creditors Rea judlca a I 
defraud—Evidence—Subsequent convey a nr. 
Purchaser for value — Notice — Pur. i s. 
money — Equitable relief. Burns \ v 
Carthy, 4 O. W. R. 20.

Action to set aaide—Sale of land s 
réméré—Equity of redemption only /. <t 
Contract prejudinng , ’editors.] — A sal, 
land à rémiré, which leaves the vendor w,<|, 
out other means of paying his debts than tYi- 
of his right to mleem. is a contract which 
calculated to prejudice his creditors, the rul. 
to redeem being less valuable than the own- r 
ship of the land, and therefore may !»•• set 
aside as a fraud on creditors. The fact tha* 
the purchaser furnished the vendor with 
money to pay some of his creditors. is . .. 
donee of the fact that he knew that the „ 
dor had creditors, and acted in fraud of th--ir 
rights. When it is a question <»f the eredi 
(duty "f n witness who gave evldenn hel 
the trial Judge an appellate Court mig:r 
only to set a different value on the widen 
of such witness when the manner of the wi 
ness furnishes strong reasons for s-> doing, 
and In doubtful cases ought to follow t!i 
trial Judge. La flamme v. Fortier, Q. It. 27 
8. C. 00.

Action to act «aide Status of creditor's
ireditor — Prescription.] — Held, reversing 
the judgment in Q. It. 18 S. C. .177. that tin- 
creditor of a person who is himself rr- li' - 
of a third, who has made a de^l in fraud 
of creditors, may. in his name, ns exercising 
the rights of his debtor, attack the deed and 
bin e it s. t nU| ; nnd the pi - I 
against his action runs from tuc time he 
knew of till- fraudulent conveyance, 
from the date of the judgment in his favour 
in garnishing proceedings against the fraud
ulent debtor as garnishee. Charron v. Tour 
angeau, Q. R. 10 8. C. 480.

Aetlon to eet aside -Status of phirviff 
ns creditor of grantor—Judgment establish 
ing liability of grantor—Amount not nse-r- 
tained Reference ic--< --in- r i- 
penciled conveyance made Is-fore amount as
certained — Voluntary conveyance Ei
pres* intent to defeat plaintiff's claim 
Assignee for --redltors of grantee—Costs out

I v Boott, now I
Action to set aside - Time — Know

ledge Burden of proof.]—On the trial of 
a contested action pauliana, brought more 
than a year after the contract Impeached wns 
made, tint in which the plaintiff alleges 
he only obtained knowledge of It within the 
preceding year, the burden of proof is not on 
the plaintiff to establish the negative propo
sition that he did not know of it sooner. hn( 
on the contesting defendant to shew nffir 
a lively that he did. Boulais v. Monast. *{
It. 20 8. C. 800

Action to set aside transfer of land
Vahtabla consideration !■’> l it - . <. i 

l*rrferencc—Saskatchewan Assignments A<U
Action f--r price of goods sold, and to eel 

aside transfer of land a< a fraudulent con
veyance : —Held, that evidence did not shew 
an actual express Intent to defraud or delay 
creditors. The transfer in this case wn< for
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valuable- consideration, and under the cir
cumstances there was no preference. Mani
toba f. McDonald. 11 W. L. R. 313.

Aetlon to set aside Voluntary convey
ance— Insolvency—Absence of fraudulent In
tent by grantee— Submission to pay purchase 
money into Court—Rights of creditors—Equi
table relief. Urgukart v. Aird, 4 O. W. R. 
501, 6 O. W. R. 153. 506.

Aetlon to set aside—Vudue influence 
-Mental Incapacity—Improvidence — Delay 

in bringing action—Coats. Kellens v. Waffle. 
O. W. R. WK2

Agreement to pay grantor's debts
Grantor a creditor—IS Elisal —R. R. JV.
R c. /j.5, s. 4-1—Held, that osfer of cer
tain lands by father to son ud not come 
within either of above state Langley v. 
Mar,hall. 7 E. L. II. 401.

Bill of sale—Action to set aside and tor 
an accounting — Partnership — Insolvency 
—Subsequent hill of sale—Execution creditor 
—Seizure of stock for rent—Sale by bailiff— 
Fraud—Pleading. Pitt, v. Campbell ( N.S. 
1910), 9 E. I* R. 10.

BUI to set aside- /n/wncfion—Affidavit
— Administration — Partie« — Pleading — 
Judgment — Probate Court — Jurisdiction
— Delay—limitation of actiont — Demurrer 
—Costs. 1—Under 53 V. c. 4. ss. 23, 24. a 
bill in an Injunction suit need not be sworn 
to or supported by affidavit. It is only where 
an injunction is sought before the hearing 
that the hill must be supported by affidavit. 
In a suit by simple contract creditors of an 
intestate to set aside as fraudulent, under 
13 Ellz. c. 5. a conveyance testate. On 
failure to make the administration by the 
Court of the estate, an administrator of the 
intestate’s estate appointed by the Probate 
Court is a necessary party to the suit, 
though there are no personal assets of the 
intestate. The failure to make the admin
istrator a party to such a suit is not a 
ground of demurrer but may be taken ad
vantage of under Act 53 V. c. 4. s. 54. In 
soch a suit it is not necessary for the plain
tiff to allege that he has obtained or is in 
course of obtaining a judgment upon his debt. 
The Court will not in such a suit appoint a 
person under 54 V. c. 4. s. 80. to represent 
the estate of the Intestate, instead of requir
ing an administrator of the intestate's estate 
to be made a party to the suit. The Probate 
Court has jurisdiction to grant letters of 
administration where an intestate dies in 
dehted possessed of real, but of no personal, 
••state. Delay cannot he set up against a 
creditor seeking to set aside a conveyance of 
lands as fraudulent under 13 Elle. c. 5, where 
the creditor's debt is not barred under the
Statute "f Limitations at the commencement 
of the suit, in a suit commenced in 1869 
by a creditor to set aside as fraudulent, un 
der 13 Eli*, c. 5, a conveyance of land, the 
bill stated that the debt arose upon two 
promissory notes dated respectively in March 
and April, 1885, payable with interest three 
and twelve months after date ; that the rates 
“ were renewed and carried along from time 
to time by new or renewal or other notes, 

C.O.L.—18

but have never been paid, but with interest 
thereon are still due to the plaintiff."—Held. 
that the allegations were t < • * vague, general, 
and uncertain to shew a valid and subsisting 
debt, not barred by the Statute of Limita
tions at the time of the commencement of 
the suit, and that the bill was therefore de
murrable. Where some of several grounds 
of demurrer were overruled, costs were not 
allowed to either side. Trite, v. Humphries, 
1» Occ. N. 407. 2 N. B. Eq. Reps. 1.

Bona fid.es of grantee. 1—In an action 
to set aside a conveyance as fraudulent 
against creditors, the evidence shewing that 
there was an actual sale from the debtor to 
the claimant, and that, even if there was any 
fraudulent intent on the part of the former, 
the latter bought bona fide, the conveyance 
was held valid. Rteelc v. Ramsay, 1 Terr. 
L. R. 1.

Canof-Uadon of lease for breach of 
covenants, when involving over $100 rent is 
within ih<- jurisdiction of the Superior Court 
even if plaintiff does not ask damages, and 
such action brought in the Circuit Court 
may be moved into the Superior Court, even 
if plaintiff does not sue for $100. Provisions 
of Art. 1182 C. P. do not apply, subject to 
rules laid down in Art 40 C. P. Poire v. La- 
vigne (1909t. 38 Que. 8. C. 19.

Collusion —Immoral eonsideration—Plead
ing—Amendment. I—V., a miner and prospec
tor. in 1890 engaged B. as a servant in an 
hotel kept by him in Revelstoke, on the under
standing that the rate of wages would lie 
fixed when he found out what she was worth. 
And some weeks afterwards he fixed the rate 
at $50 per month. A few months afterwards 
V. built a bouse, and he and B. lived there 
as man and wife. In November, 1898, V. 
made an assignment for the benefit of his 
•reditors. having seven days previously con
veyed to B. the house property for an al
leged consideration of $1.200, as representing 
her wages for two years. She had never 
asked for wages before October, 1898. and 
then V. was hopelessly in debt :—Held, in an 
action to set aside the conveyance, on the 
ground of its being fraudulent under 13 
Eliz. c. 5, that there was collusion between 
V and B. to defeat V.'s creditors :—Held. 
also, that the conveyance was void on the
ground that h w jis baaed on an Immoral con
sideration ; also, that, if necessary, the stall 
ment of claim could hi1 amended to conform 
to the evidence. Holten V. \'andall, 20 Occ. 
N. 427. 7 Brit. Col. L. R. 331.

Consideration -ZS Elis. c. 5.1—In 1891 
E. S.. a farmer, since deceased, agreed with 
two of his sons, in eonsideration of their re
maining on the farm and supporting him and 
their mother, and paying to their two sisters 
$1.000 each, that the farm and his personal 
property should he theirs. The farm consisted 
of adjoining pieces ot land, each worth 
about 18)900. Bnbeequentiy the sons paid 
more than $3,000 in paying off balance of 
purchase money due on the farm, paid $2,000 
to the sisters, and supported the father and 
mother. On the 19th July, 1899, the father 
conveyed the farm to the sons for an ex
pressed consideration of $1. At that time he
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was not in debt, but he was surety with 
other* for loan* nmounting to $14.(KW to a 
company, of which he and they were direc
tors. th<* last loan being for $3,000. made on 
the Ttl) .1 me, iste.i tin the :trd May. 1001, 
the company went into liquidation, and the 
amount for which the director* were sureties 
WHS pail by them, except E. 8. A suit by 
them to set aside the conveyance aa fraudu
lent and void under 13 Klis. c. 5. was dis
missed. Hatrd V. Slipp, 20 C. L. T. 4tl7, 3 
N. It Bq. 288.

Conveyance made by husband to wife
was wet aside ns fraudulent and void as 
against creditors. Judgment of Anglin. J., 
at trial (19081, 4th December, affirmed. 
Canada Carriage Co. lea (11HMD, 14 O. 
W It. 725. 1 O. W. N. 71.

Creditor Right of. to attack—Mortgagee
Simple <-ontract creditor. Thomas v. Colder, 

1 O. W It. 211.

Crown patent obtained by fraud. 1—
Action to have it declared that the patent 
for north half of lot 111 in con. B. of tp. of 
Widdifield. issued to defendant, was procured 
by fraud, and to have it repealed, cancelled, 
voided, and declared to lx- null and void, that 
defendant has no legal right, title or interest 
in. and to the said lands, and for a judgment 
for poaarwsion granted to plaintiff. At trial 
action was dismissed with costs. Court of 
Appeal heid, that as the settlement duties had 
not lieen performed to knowle<lge of defend
ant the liaient should lx> set ash* -, hut it did 
not follow that defendant should lose the land. 
The n voi ation simply pet the metier where 
it stood before patent was issued. and the 
Crown could be trusted to act with justice 
toward defendant upon a fresh application.

• y . fos Ont. x I>< i l»n (1810), 15 O 
W. R. 584.

Declaration Salt■ — Exemption—Home 
stead.]—The defendant Mrs. It. conveyed land 
to her son without consideration because she 
thought she night thereby prevent the sale of 
the land i" it allie th< plait 
both she and her son admitted that fact in 
this action, and that the property was the 
mother’s and that the son had no interest in 

i de< la rat Ion that 
the land belonged to the mother and that the 
son held it only as trustee for her and aske<l 
a aale of the land to satisfy the lien of 
his registered judgment: — Ht Id. that the 
plaintiff was entitled to the declaration asked 
for, but not to a sale, as the property was 
exempt under s. 9 of the Judgments Act, R. 
H. M. 1902, c. 91, It being the actual residence 
and home of the judgment debtor, ami not 
worth more than 81.5flfi. Roberts v. Hartley, 
14 Man. L. It. 284. 2d Oec. N 53, and Her 
chants llnnk v. McKenzie, 13 Man. !.. It. 19, 
distinguiahed. Logan v. Rea. 24 Oct*. X. 30. 
14 Man L It 543.

Deed Will— Administrator»—Action by, 
to set aside deed of 50 acres of land as 
fraudulent and void.]—Plaintiffs, administra
tors of the estate of Malloy, brought art Ion 
with will annexed, to set aside a deed of 50 
acres of land made by said Malloy to one 
Cook, as being fraudulent and void. The 
evidence shewed that the deed was prepared

548
at ili" Instai.......if defendant and ei
by Malloy without independent advice, and 
without the hr me being fully and properly 
expiai ms! to him, and that Malloy wa \,r 
HO years of age and could neither read tu.r 
right:—Held, that the transaction u 
substance a gift from Malloy to defem ant, 
and having regard to the position of the 
parties, the age, condition and helplessness 
<>f Malloy, the onus was clearly upon de
fendant to establish the perfect fairness 
the transaction, that the donor dearly m | 
perfectly under*tood what he was doing im! 
realised that by signing the •!••• .1 ht 
effect signing away nil his property. Tl, • 
this was not done and plaintiffs arc emit Id 
to have the conveyance set aside and t1 
registration thereof cancelled. Trusts 
(Guarantee Co. v. Cook (19091, 14 O. W |( 
1185, 1 O. W. X. 205.

Exchange of lands—Creditors' action to 
set aside—Judgment against debtor defendant 
—Subsequent registration of conveyance 
him — Vaulting registration.]—The defend
ants A. and It. exchanged lands by contem
poraneous conveyances, and the plaintiff, m; 
ing on behalf of himself and all other ctvdi- 
i m of A., brought action to set asid
conveyance of A.’h lands to It. The trial 
Judge found that the conveyance f A.’s 
lands to It. was fraudulent and v d-l a< 
against A.’s creditors, and ordered that it 
should he set aside and the lands revested in 
A. for the benefit of his creditors, hut re
fused to make any direction as to the lands 
conveyed by It. to A. The conveyance of 
the last-mentioned lands was subsequently 
registered by the plaintiff’s solicitor, and it 
•vas contended that the plaintiff was also en
titled to claim the proceeds of the property 
thereby conveyed:—Held, that the registra
tion of the deed <*f R.’s lands to A. should 
lie vacated and the lands revested in It. fr«— 
and clear of any cloud thereon caused bv the 
regietration of the deed. Pringle v Olshintt 
sky. IT O L B Ml 11 O W R 871

Exemptions - Lien of registered judg
ment — Taking proceedings under, i chile 
debtor in occupation—County Courts Ad
judgments ,1c/.]—The registration of n certi
ficate of judgment, under ss. 196 and l!»7 "f 
the County Courts Act, R. 8. M. e. 33. as 
n mended by 65 V. c. 7. s. 5, hi mis and charge6 
the land of the judgment debtor, though it 
may be Ills actual residence or home, and the 
creditor may take proceedings to realize when
ever the defendant ceases to be entitled to 
claim the property as his exemption. Frost 
v. Priver, 10 Man. L. It. 319, 15 Ore N K*. 
followed. 2. When a debtor lias absolutely 
conveyed all his interest in the land on which 
he resides by a conveyance valid and binding 
on him, even when set aside by the Court a* 
against creditors, the claim that the land i- 
an exemption of hie under a. 12 of the Judg
ments Act, It. 8. M. c. 80, can no longer he 
maintained. Hrimstone >-. Smith. 1 Man. I- 
R. 302, and Massey Harris Co. v. 11 (irmvr, 
not reported, fallowed. 3. Under such cir
cumstances, when the debtor has made » con- 
voyance of his home, which is fraudulent 
against creditors under 13 Elis. c. 5, the 
creditor is entitled to an Immediate order fur 
sale of the property to realise the amount of 
the judgment and coats. Taylor v Commiaç»-
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27 8. C. R. 502, distinguished. Roberta v. 
Hartley. 22 Occ. N. 186, 23 Occ. N. 53, 14 
Man. L. It. 284.

Exemptions—Real Property Act—Bur
den of proof—Concealed fraud — Laches—
/,imitation of action».]—The plaintiffs were 
judgment creditors of the defendant McL.. 
who at the time judgment was recovered was, 
and had since remained, in insolvent circum
stances; and this action was brought to have 
it declared that two quarter sections of 
land which were bought after the re
covery of the judgment in the name of the 
defendant McK. were held by her ns a bare 
trustee for McL., or had been fraudulently 
transferred to her in order to hinder and 
defeat the creditors of McL. Both parcels of 
land had formerly belonged to McL., but they 
had been sold for arrears of taxes in 1886; 
and subsequently the purchasers, after nego
tiations carried on by McL. or his solicitor, 
assigned the tux sale certificates to the de
fendant McK.. a poor girl who lived 
with Md», her uncle. Tax deeds were 
issued to her by the municipality, and cer
tificates of title under the Real Property Act 
were obtained for both parcels In her name. 
She claimed that she had furnished the 
money, $125, required to acquire the tax sale 
certificates, but the evidence in support of 
this was not satisfactory to the Court, which 
held that the onus was upon her to establish 
this fact by clear and convincing proof, and 
the additional sum, about $125 more, required 
to complete the purchases and procure the 
certificates of title, was not provided by her. 
After the purchase, the charge and manage
ment of the lands were left wholly in McL.’s 
hands, and McL. had never received any 
rents or exercised any rights of ownership 
except that she agreed to a suggestion 
that, her cousin. McL.’s son. made to 
her seven or eight years ago, that she 
should rent them to him. But no terms 
were discussed and he had paid her no 
rent. The evidence also shewed that the 
defendant McL. had himself cultivated and 
managed the farms for his own benefit, and 
had in fact always dealt with the lands as 
if they were his own, but in his evidence at 
the trial he stated that he had been working 
for his son in cultivating the land :—Held. 
that the plaintiffs were entitled to the relief 
asked for. and that s. 57 oi the Real Prop
erty Act. R. 8. M. c. 133. as amended by 55 
V. c. 38. s. 4, does not prevent the granting 
of the relief, as it provides that a certificate 
of title i* " subject to the right of any per
son to shew fraud wherein the registered 
owner has participated or colluded." and the 
law declares that such a transaction ns was 
held to have been proved is fraudulent undi r 
13 Elis. c. 5. and Mc.K. participated in it. 
Barrack v. McCulloch, 3 K. & J. 117; Mcr- 
' hant* Bank v. Clark, 18 Or. 684; Hcirria v. 
Rankin. 4 Man. L. R. 12T. ; and Re Maaaey 
and Gibson, 7 Man. L. R. 172, followed. 2. 
The Statute of Limitations could not be set 
up as a defence, ns the fraud was a con
cealed one, and the plaintiffs, without any 
want of reasonable diligence, became aware 
of the facts only about eighteen months be
fore the commencement of the action. 3. 
That the defendant MrT... in view of the 
evidence given by himself at the trial, was 
not entitled to claim any part of the lands

ns exempt from seizure and sale. Merchants' 
Bank v. McKenzie, 18 Occ. N. 307, 20 Occ. 
N. 90. 13 Man. L. R. 19.

Foreign assignment of personal 
property —Conflict of lutes—Onus of proof 
— Garnishment — Equitable execution.] — 
A share in the annual income of an estate 
in Ireland payable under will, through the 
hands of the executors living in New Bruns
wick, to the beneficiary living and domiciled 
in Massachusetts, was assigned by the bene
ficiary by assignment executed in Massa
chusetts to a trustee in trust, first to main
tain the assignor and his family, and, 
second, to pay his creditors a limited sum. 
In a suit in New Brunswick to set aside the 
assignment as fraudulent and void against a 
judgment creditor of the assignor, under 13 
Elia. c. 5:—Held, that the validity of the 
assignment should not be determined by the 
lex domicilii of the assignor ; (2) that, as
suming that the validity of the assignment 
should lie determined by the law of Massa
chusetts, the omis of proving that the assign
ment was invalid h.v that law was upon the 
defendant, and that, in the absence of such 
proof, it must be assumed that the law of 
Massachusetts was the same as that of New 
Brunswick ; (3) that, as the money coming 
into the hands of the executor was liable 
to attachment under 45 V. c. 17, s. 21, or to 
equitable execution, the plaintiff was pre
judiced by the assignment within 13 Eli/.. 
e. 5. Black v. .Vourc, 20 Occ. N. 403, 2 N. 
B. Eq. Reps. 98.

Fraudulent conveyance — Insolvency 
of grantor.]—Plaintiff having endorsed the 
note of the defendant J., received ns security 
a deed of certain property of which the de
fendant F. now claims to be the owner, alleg-
iii.' Me co-defendant was merely a trustee:

Held, that plaintiff’s equity must prevail, 
notwithstanding J. was not in possession 
.vhen note endorsed. Lovitt v. Stceency, 7 
E. It 391.

Fraudulent conveyance of real 
estate.]—It. a the eve of absconding, had 
conveyed two valuable farms to McV. who 
was his brother-in-law. Attachment was is
sued by plaintiff against R., and McV. was 
summoned ns agent or trustee for R. McV. 
claimed the lands as bis own. Plaintiff 
sought to have deeds declared fraudulent and 
void ns against creditors and moved that 
McV. be declared garnishee. The Court was 
satisfied that there was fraud:—Held, (Pal
mer. C.J.. Hensley, J., concurring. Peters, 
J.. dissenting), that this Court could not un
der the present enquiry declare the deeds 
void. Davies v. Rogcr>on (1877), 2 P. E. 1. 
B. Id.

Fraudulent transfer of personal 
property—Action to set aside—Following 
proceeds—-Equity of redemption in land— 
Status of judgment creditor as plaintiff— 
Expiry of execution—Laches in bringing ac
tion—Absence of fraudulent intent. Scott v. 
Griffin, 7 O. W. It. 441.

Fraudulent transfer of property.] —
On February 10th, 1908. plaintiff commenced 
an action against defendant, and judgment 
was signed for $764.58 on June 5th. 1908.
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On May 20th, 1!)08. defendant conveyed cer
tain real estate to his eon in consideration 
of $44N) for work performed by son for de
fendant father and n mortgage for $500. De
fendant was not insolvent at time he made 
the conveyance. The only creditor» he had 
besides his son were the plaintiff and a 
solicitor, to whom he owed a small amount 
for professional services rendered in connec
tion with D.'s suit against him:—Held, that 
the conveyance would not l>e set aside and 
the bill must be dismissed, as the evidence 
shewed that the sale was made bona fide for 
a valuable consideration with the intent to 
pass the property, and in such a case it was 
immaterial whether or not there was an in
tention to defeat or defraud a creditor. Dyer 
v UcGutre I lift 10), 4 N. B. Eq. 203, 7 K. L. 
It. 2tMt.

Fraudulent transfer of property !—
Where a debtor fraudulently transferred 
property the Court enjoined further transfers 
until a creditor could obtain judgment and 
attack the conveyance. Fairchild v. Eltnslic 
(1909'. 2 Alta. L. R. 115.

Husband and wife — Defeating credi
tors of husband—Declaration of trust. Meri- 
lccs v. Cow 'Man.I, 5 W. L. R. 38.

Husband and wifo—Income—Gift.] — 
Judgment In 31 O. It. 80. 1» Occ. N. 271, 
affirmed. Hire v. Rice, 20 Occ. N. 56, 27 A. 
8. 121.

Husband and wife—Intent—Considera
tion. McDonald V. Hcnncssy, 1 O. W. tt. 
660.

Husband and wife—Judgment against 
husband—Enforcement against lands stand
ing in name of wife—Trust—Registration of 
certifie»........ County Court judgment Vol
untary conveyance—13 Eliz. c. 6—Statute of 
Limitations—Claim arising after conveyance 
—-Coats. Keddy v. Mordcn (Man.), 2 W. L.

i

Husband and wife—Parent and child 
—Gift -Absence of insolvency and fraudu
lent Intent Business carried on by wife- 
Attempt to have stock in trade declared avail
able for husband's creditors — Remedy — 
Sheriff—Interpleader. White v. Campbell,
7 O. W. R- 14H. «12.

Injunction -Receiver—Money in rustodia 
legis. Rank of Ottawa v. McLeod, 1 O. W. 
R. 666.

Insolvency Knowledge— Aetion to art 
aaidc—Partie»—Consideration.]—The notori
ous insolvency of a debtor is not sufficient 
ground upon which to set aside his deed, if he 
was not aware of the insolvency, and if the 
one to whom he conveyed was not aware of 
it. 2. A deed cannot be set aside as made In 
fraud of creditors of the grantor unless all 
the parties to the deed are before the Court. 
3. Want of consideration in a sale of lands is 
evidence of simulation and nullity of the sale. 
Connolly v. Raie den Chaleur a Rw. Co., 6 
Que. P. R. 383

Insolvency — Right of repurchase — 
Pledge.]—A pretended sale by an insolvent.

who keeps possession of the articles sold and 
reserves the right of repurchasing them with 
in a certain time, is void as constituting n 
pledge without dispossession ; and in ;tn> 
event such sale is void as lieing fraudulent. 
Edgerton v. Lapierre, 5 Que. P. R. 381).

Intent of grantor — Conaideration. '
A deed will lot be eel aside ns fraudulent 
where the purchaser paid full value in cash, 
and knew nothing of any fraudulent intent 
on the part of vendor in converting his pn 
perty into cash. McDonuld v. Horan, vj n 
W. R. 1161.

Intent of grantor—Fraud—Knowledge 
—Consideration—R. S. (>. 18!)7, c. 115—p; 
Eliz. c. 5. McDonald v. Horan, 12 O. V, R 
1151.

Intent to defeat creditors Marnée 
settlement—Evidence of fraud—Inference*! 
Conveyance by husband to wife- Pretended 
consideration—Dower in other properties 
Value of land—Charges thereon—Will- Pre 
eatory trust—Gift of cattle—Crops grown on 
land conveyed—Seizure under execution 
Interpleader issues — Evidence — Admis
sibility—Depositions of parties in other ac
tions. McKinnon v. Hillard (No. 1); M> 
Kinnon v. Hillard (No. 2) : Hillard v. I/■ 
Kinnon; Hillard v. Cuthbcrt, 9 O. W. It. 77

Intent to enter hazardous business
—When- a voluntary settlement was mml 
by husband to wife of half his available 
assets just before he entered into a specula
tion of considerable magnitude in connection 
with supposed oil lands, it was held that th 
property so held by the wife was availnhl 
foi creditors. Mackay v. Dougins < 1 S7*2* 
I* R. 14 Eq. lOfi, and Et p. Russell ( 1882».
L. It. 19 Ch. D. 688. followed. Alexandra 
Oil Co. v. Cook . 1909) 13 O W B I 1 
affirmed. 14 O. W. R. «04, 1 O. W. N. 22.

Intent — Fraud on creditors 1 — M
Elis. e. fi. a. 1—Re transfer to administrator 
of wife's estate—Retting aside -nnvryanrr«
R. S. O. 1897, c. 384, ». /.]—Action against 
It. upon promissory notes and to s.-t ndde 
conveyance of his interest in his wife’s estn’o 
to defendant C. and by latter to defendant
M. :—Held, that intent to defeat creditors 
was In minds of R. and C. and under above 
section conveyance must be set aside. M
cannot stand In any better position than C 
hut money advanced must he returned to him. 
Dnrland V. Chorsey (1909), 14 O. W li 
129.

Interest in land under agreement
for purchase -Assignment by purchaser to 
daughter—Action to declare daughter truster 
for father—Evidence — Honest transaction 
Payne v. Tew, 10 O. W. R. 77«, 11 O. W 
It. 320.

Interim injunction Deposit in bank — 
Judgmmt creditor—13 Elis. c. .5.1—A con
veyance by an insolvent debtor in good faith 
and for valuable consideration, though made 
with intent to defeat creditors, to the know
ledge of the purchaser, is not void under 13 
Eliz. c. 5. An interim injunction granted re
straining the transfer of property by the 
grantee in a suit by n judgment creditor of 
the grantor impeaching the conveyance as
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fraudulent under the statute 33 Eli/., c. 5. 
Application refused of a judgment creditor 
for an injunction order restraining the wife 
of a debtor from withdrawing money on de
posit in her name in the Government savings 
bank alleged to belong to the husband. White 
v. Ham, 24 Occ. N. 244, 2 N. B. Eq. ltepa. 
r,75.

Issue- -Determination in favour of valid
ity—Appeal—Evidence that conveyance made 
a* security onlv — Refusal to give relief. 
lichuel v. Hamilton, 8 O. W. R. 503.

Judgment creditor—13 Eliz. c. 6. Gray 
? Aylct, :: E. L. R. 487.

Judgment Motion to get aside—Signed 
against defendant for default of delivery of 
statement of claim — Plaintiff resides in 
Alberta.] — Motion referred to trial Judge 
as the action was going down to trial at 
once against the other defendants and the 
defences were the same. George v. strong
, 1900). 14 O W R. I "17. in W \ 208, 
See 16 O. W. R. 1)0.

Judgment obtained by default for
liquor drunk in an ale-house is null and 
void, an execution sale of lands to satisfy 
said judgment is void, and the deed and 
mortgage is of no . (feet and the registra
tion of them should he vacated and an
nulled />rcic v. Retford (1909). 14 O. XV. 
R. 506.

Land- Conveyance — Fraud—Stat. Fi 
F!liz. c. 5—Valuable consideration — Bona 
/Me*.]—Action by execution creditor to set 
aside certain conveyances as having been 
made to delay, hinder and defeat the plain- 
lff //-/./, that tin' transfer from the

father, the debtor, to the son, the defendant, 
A., was made bona fide and for valuable con
sideration and not intended to defeat or de
lay plaintiff, though that ix immaterial. Dyer 
v. Het luire, 7 E. L. R. 200.

Marriage settlement — Artion to get
nxidr— Letter accepting proposal of marriage 
<m condition of property bein" settled—Bona 
Aden — Suspicious circumstance».]—On the 
.list October. 1900, the plaintiff obtained a 
verdict for $1,000 damages against the de
fendant G. II. W. in an action for breach of 
promise of marriage; there was an appeal, 
which was dismissed by consent on the 25th 
January, 1907 ; judgment was entered for 
the plaintiff on the 20th January, and ex
ecution placed in the sheriff’s hands on the 
8th February. Early in October, 1906, G. 
IL XV. had proposed marriage to Miss C. ; 
•he took time to consider, and on the 10th 
January, 1907 (never having seen him in the 
meantime). wrote him a letter in which she 
alluded to the “trouble” he was in (mean
ing the action), and accepted his proposal on 
condition that he should settle upon her and 
her children (if any i $2.500 in money or 
property. On the 28th January he Instructed 
a solicitor to prepare a marriage settlement, 
which he did. and this was executed at the 
solicitor's office, where G. II. XX’.. Miss (\, 
and the trustees named in the instrument, 
his brother and sister-in-law (whom Miss C. 
had never seen before and whose home was 
in a distant province) met. on the following 
day. The property of G. II. XX’. included in

the settlement was $1,000 in money and an 
equity in land of the value of $800, being 
practically the whole of his property. The 
marriage took place un the same day. In an 
action against (}, II. \\\, his wife, and the 
trustees, to declare the settlement fraudulent 
and void : — Held, that there were circum
stances of grave suspicion surrounding the 
transaction ; if the letter were part of a 
scheme, the ‘‘net that G. II. XV. was in diffi
culty, and that the action was pending 
against him, and that the effect of making 
the transfer of the property would be to pre
vent recov ry by the plaintiff upon her judg
ment. would make the transaction void under 
the Statute of Elizabeth; but, the trial Judge 
having found that there was an honest "ft1 r 
of marriage, that the letter was genuine, and 
the wife (then Miss C.) honest in her state
ment of the condition upon which she would 
accept the offer, the plaintiff could not suc
ceed. liulmcr v. Hunter, L. R. S Eq. 40. dis
tinguished. Fallis v. U'i7#om, 10 O. \\T. R. 
121, 005, 15 O. L. R. 66.

Mortgage 1 >iion to annul registration 
of exhibits—Motion for filing thereof—C. P. 
755, 757.1—In an action for the annulment 
of the registration of a mortgage, the de
fendant has the right to move that the plain
tiff be ordered to produce a document refer- 
red i" in decl : rat ion as having     ex
hibited to the defendant and to which the 
latter was requested to affix his signature 
or an authentic copy thereof, in order that 
he may plead to said action. Auger v. Auger 
(1909), 10 Que. P. R. 300.

Mortgage by company to bank to 
secure existing debt. I -Plaintiff, liquida
tor of the New Ontario Brewing Co., brought 
action to set aside a mortgage by the com
pany to defendants, on the ground : (1) that 
it was made within three months preceding 
the commencement of winding-up proceed
ings; (2) that no by-law of the com
pany was passed authorising the mort- 
gage, Sutherland, J., held (16 1 >- W. 
R. 530, 1 O. \\\ N. 519), that the con
sideration mentioned in the mortgage was 
proved to have consisted of an existing debt 
from the company to the bank, and that the 
bank was endeavouring to get security there
for. Plaintiff was entitled to succeed under 
s. 94 of the Winding-up Act, the by-law was 
not properly ratified, and was without effect 
for the purpose of making the mortgage 
valid. Judgment for plaintiff as liquidator 
of the New Ontario Brewing Co., setting 
aside the mortgage, and the defendants to 
execute a discharge of it. Costs to plaintiff. 
Court of Appeal held, that the attack upon 
the mortgage failed and the appeal should 
be allowed and the action dismissed, but 
the circumstances were such as to invite en
quiry, and costs should not be allowed either 
nartv Hammond v. Band of Ottawa (1910), 
17 Ô. XV. R. 121. 2 O. XV. N. 99. 22 O. L. 
R. 73.

Mortgage -Trust — Execution ireditor.] 
—Plaintiff, an execution creditor, brought ac
tion to have it declared that defendant was 
a trustee of certain lands and to have two 
mortgages set aside as fraudulent and void : 
—Held, that the execution debtor was in
solvent when he transferred the property to 
defendant ; that the alleged fraudulent or-
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rangpm«mr* wen- not established. and that 
the mortgages wore given for vnlunhlv eon 
sidération. nnd no fraudulent or collusive 
scheme tn defeat, delay or hinder the execu- 
tlon creditor bed been proved Eltcell \. 
Crate (19101. 15 O. XV. R 201.

Notes in favour of wife.l—In an ac
tion to have it declared that certain note* 
made to wife were fraudulent nnd void ns 
against plaintiff, the notes in question hav
ing been given wife to bar her supposed 
dower and for money she had advanced to 
her husband :—Held, that if a debtor makes 
a payment, believing in good faith ami on 
reasonable grounds that he Is. although in 
fact he is not. legally hound to make it. such 
payment is not a fraudulent preference. In 
re Vaulin (1900t. 7 Man* Hank 291. fol- 

ON 12 O IX R 1115 ind 
(1900), 13 O. XV. R. 272. where the facts 
of this case were twice before the Courts. 
McDonald v. Curran (1900). 14 O. XV. R. 

838. 1 O XV N. 121. Affirmed (1910), 15 
O. XV. It 218.

Parties. | -Plaintiff was trustee for the 
benefit of creditors of the M. Co., and as 
such sued II. Co. and II. to set aside as 
fraudulent and void certain conveyances 
made bj 11 Co to H. Plaintiff had judg
ment against II. Co. and claimed II. Co. was 
otherwise Indebted to him as such assignee. 
II. Co. moved to have its name struck out as 
a def.-ndant //c/d. that company was a ne
cessary party. Brit her v. Hudson, 9 XX’. L. 
K 200.

Prescription — Fraud on creditors—Simu
lated d'tds.)—The prescription enacted by 
Art. 1049, C. C.. applies only to deeds made 
in fraud of creditors, and not to deeds at
tacked by crediturs assimnlated. In re Simp
son and (Jagnon, 0 Que. p. R. 430.

Properties pnrrhnsed by trader and 
eonveyances made to wife Embarking 
In hazardous business — Intent tn defent 
creditors—Declaration—Evidence. ReinlUon 
Brothers Limited V. Dcrome (Alta.), 7 XX'. 
U It. 53.

Purchase of land by judgment 
debtor Transfer by vendor to wife of judg
ment debtor—Action by judgment creditor* 
to set aside—Evidence—Separate property 
of wife—Absence of corroboration — Suspi
cious circumstances—Intent to defraud credi
tors — Declaratory judgment — XX’ife trustee 
for husband—Other property of husband— 
Costs. Mcrrhants Hank of Canada v. Hoover 
(N.XV.IM. 5 XX’. L. R. 516.

Status of judgment creditor attack
ing—Execution — Husband and wife—Evi
dence—New trial. Burnett v. Bock, 2 O. W. 
R. 182.

Statute of limitations — Amendment
after cause of action barred — Hromissory 
note—Negotiable instrument—IS KHz. c, S— 
County Court judgment Registration of cer
tificate. 1 — 1. An instrument in the form usu
ally called u lieu note is not a negotiable 
promissory note {Hank of Hamilton v. 
<lillies, 12 Man. L. It. 495), nnd the right 
of action uimn it is barred by the Statute of 
Limitations in 0 years from the due date of

it, without adding any days of grace.—2 A 
voluntary conveyance of land cannot he 
successfully attacked under 13 Eliz. c. 5, on 
the basis of a debt due at the time of the 
conveyance, hut barred by lapse of time be
fore the commencement of the action to 
attack. Struthers v. Glennie. 14 O. It. 72b. 
followed.—3. A voluntary conveyance of land, 
if meant to be absolute as between the par 
tics, so that the grantee holds It free of trust 
for llic grantor, leaves no interest to him 
which can be affected by the registration of 
a certificate of a subsequently recovered 
County Court judgment against the grantor

A debt of the grantor, though owing at Ul
time of the making of such voluntary con 
veyance, became afterwards barred by the 
Statute of Limitations before the creditor 
sued the grantor upon it. The grantor 
neglected to plead that statute, nnd judgment 
was recovered against him:—Held, that, as 
against the grantee, such judgment did not 
relate hack to the original debt so as to form 
the basis for an action under 13 Eliz. <■ 5. 
The grantee, having once gained the right to 
plead the Statute of Limitations in such Inst 
named action, can not lie deprived of that 
right by the net or omission of the grantor 
K eddy v. Mordrn, 13 Man. L. R. 629. 2 XV 
L. R. 373.

Snmmary application to set aside
Rule 1015 et seq. — Evidence — Burden of 
proof— Local Judge—Jurisdiction—Residence 
of solicitors. Wendovcr v. Nicholson. 2 O. 
XV R. 110S, 4 O. XV It. 475. 5 O. XV. It 045 
0 O. XV. It. 529.

Snmmary application to set aside
Liability to execution—Evidence—Partner
ship—Company—Fraud- Suspicious eireum 
■tana ■ laeue. Carbonm au \ Letoumea 
( Y.T. ), 14V. L. It. 273, 2 XV. I,. R. 113. 493

Valuable consideration - Judgment 
creditor—Tort—Cause of action.] — In 1Ml3 
the defendant nnd his son entered into a parol 
agreement that the defendant should convey 
his farm to the son, nnd that the son should 
labour upon the farm nnd support his par
ents. The farm was not conveyed to the 
son until the 2nd October. 1895. On the 
24th September nnd on the 10th October, 
1895, the defendant spoke words alleged to 
he defamatory of the plaintiff. Before the 
«late of the conveyance the plaintiff warned 
the defendant of lier intention to bring nn 
action against him for slander. An action 
was brought for the words spoken on both 
occasions, and the plaintiff obtained a verdict 
for $123, which on motion for new trial was 
reduced to $03, being tlie amount of damages 
awanled by the verdict in respect to the 
defamatory words uttered on the 10th Octo
ber. At the date of the conveyance the de
fendant was not in debt. In a suit to set 
the conveyance aside ns fraudulent nnd void 
against the plaintiff under 13 Eliz. <•. 5 
lit Id. that the conveyance was not within the 
statute. Gorman v. Urquhart, 2 N. B. Eg 
Reps. 42.

Volnntary deed—Creditors—.4 / r< of 
fraudulent intent.]—The defendant's father, 
believing himself solvent, in January. 1903. 
conveyed land voluntary to the defendmii. 
At that time he owned share* in the plaint iff
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company, and had borrowed money from the 
company upon them, hut these shares up to 
the time of the failure of the company in 
June. 1003, were saleable above par. and con
sidered then and at the time of the loan ample 
security for the amount of it. On the evi
dence, no fraudulent Intent on the part of the 
grantor could be Inferred:- Held. that, al
though. at the time of action brought to set 
aside the conveyance, the plaintiff company 
were, by reason of it. hindered in recovering 
their claim, this was not the necessary con
sequence of the conveyance, within the mean
ing of It. S. O. 1 s«»7. <-. 147, and therefore the
conveyance could not lie set aside. Spirett v. 
Will ou'*, 3 I>e(3 A: Km. 293, and Freeman V. 
Pope, L. R. 0 ('h. 538, specially considered. 
Elgin Loan ami Savings Co. V. Orchard. 24 

Oct*. N. 2D2, 7 O. L. It. <165, 3 O. W. It. 781.

Voluntary uiortgnge — Subsequent 
transfer to creditor — Pressure*—Considéra^ 
tion—Priorities—Future support of grantor 
- Statute of Elizabeth.]—In 1877 C. made 
a conveyance, by way of mortgage, to II. 
The conveyance was made without considera
tion. and in fraud of creditors, ami was void
able ns against creditors and subsequent pur
chasers for valuable consideration. In 189(1 
H., at the request of (\, assigned the mort
gage so made to W., who was a creditor of 
C, and pressing for payment. — Held .that 
the mortgage, although fraudulently made in 
the first instance, was validated by the assign
ment to W. for valuable consideration; that 
the giving of time by W. to C. in connection 
with the antecedent indebtedness, was suffi
cient consideration to support the assignment. 
Rut the validating of the mortgage would not 
affect the right to priority of the party claim
ing under a second mortgage mode by C. pre
viously to the assignment of W. :—Held, also, 
following McNeil v. McPhee, 31 N. 8. Iteps. 
140. that a deed made by C., the sob- con
sideration for which was the future support 
of the maker and his wife by the grantee, 
was not founded upon valid consideration, 
within the Statute of Elizabeth. Conrad v. 
Corkum, Whit ford v. Corkum, 35 N. 8. Iteps. 
28S.

13 Ells e. 3, e. 1—Voluntary convey
ances to wife—Intent to defeat claims for 
damages—Fraud—Judgment declaring con
veyances void. Watson v. (Jordanier, 11 O. 
W R. 02.

CANDIDATE.
See Elections.

CAPIAS.
9*e Arrest— Bankruptcy and Insolvency 

—Husband and Wife.

CARGO.
Sec Carriers—Shipping.

CARNAL KNOWLEDGE.
See Criminal Law'.

CARRIERS.

Carbiaoe of Goodb—See Railway—Street 
Railway—Shipping.

Carriage of Liquor — See Intoxicating 
Liquors.

Carriage of Parsenofrs — See Railway 
—Street Railway—Ship.

Negligence in—Sec Negligence.
Tiif.ft by- see Criminal Law.

Agreement for carriage of good»-
Costs of transport — Itills of lading — Non
delivery of goods—Damages.] — The appel
lant hail made an agreement with the agent 
of the respondent company, at a fixed price 
and under penalty, for the delivery of goods 
which were to be forwarded from Paris, 
France. The respondent, having brought a 
package to Montreal, addressed to the appel
lant, refused to deliver it unless the appel
lant paid $11.84 for disbursements and ex- 
penses of conveyance, hut did not produce 
the bills of lading and way bills, which had 
been sent to him at New York:—Held, that 
the respondent company could not, arbitrarily 
and before the delivery, impose on the appel
lant the payment of this sum. without veri
fication anil right of subsequent reimburse
ment for any overcharge, if there was any. 
and that the respondent should make to the 
appellant an indemnity, for damages which 
the nondelivery had caused him. Poindron 
v. Ameritvn Express Co., Q. R. 12 K. B. 311.

Breach of contract to carry safely—
Negligence — Injury to passenger — Hotel 
keeper — Conveyance of guest to and from 
station- Duty to guests—Hire of omnibus— 
Contract—Independent contractor—Damages 
—Costs. Parker v. Pollock (N.W.T.) 
(100(11. 4 W. L. R. 327.

Carriage by express — Liability for 
safety of goods—Onus of proof in rase of loss 
— I.imitation of liability -Value of ooods not 
declared.]—An express company that form
ally undertakes to forward goods is not a 
mere agent or intermediary between the 
shipper and the actual carriers. It Is Itself 
n common carrier, and. ns such, liable for 
tho safe carriage and delivery of the goods, 
and the onus of proof is on it to shew that 
loss of them Is due to Irresistible force or 
the net of find. A clause in a bill of lading 
for goods forwarded by express, that the 
company will not he bound in en<e of loss 
beyond n stated amount unless their value 
lie declared in it, is valid and binding. Do
minion Express Co. v. Rutenberg, Q. It. 18 
K. B. 50.

Carriage by water—Contract — Pill of 
lading- Weights and measures — Pushel— 
Canadian standard or American standard— 
Applicability of — Compulsory payment — 
Freight—Action for excess—Contract by tele
gram.]—i.Xn agreement was completed in 
Canada with nil American stenmshin com
pany to carry oats from a port in Ontario 
to one in the United States, “at the rate of 
2K cents per bushel,” and the master of the 
vessel, ns agent of the steamship company, 
accepted I lie cargo ns measured by weight on 
the Canadian standard of 34 pounds to the 
bushel, and so indicated on the bills of lad-
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ing signed by him at the port, which stated 
"rate of freight a* per agreement:"- //e/d, 
Magee. J . dissenting, that the (’nnadlan 
standard and not the American standard <.f 
32 pounds to the Imshel was to be applied 
to the contract. Where, on delivery by vessel 
of cargo, freight in excess of the amount due 
was paid as demanded, without protest.— 
Held, that, nevertheless, such payment was 
not voluntary, since, if it had not been made, 
expenses for storage, with possibly demur
rage and loss by reason of non delivery to 
purchasers, would have been incurred : and 
the excess paid was recoverable by action. 
A contract by telegram is made at the place 
where the telegram of acceptance is sent 
from. .11 clad y v. Jenkin» Steam»hip Co., IS 
O. L. R. 251. 13 O. W R. 430.

Carriage by water- Inability for Ion* 
of pond» of pa»»enger»—Jeireio—heelaration 
of nature and value — Statute*.] - The 
liability of carriers by water in the pro
vince of Quebec is governed by the rules 
laid down in ss. 962 rt neq. of c. 113, It, S. 
f*. 1906. which are the reproduction of those 
in c. 82. R. S. C. 1880, embodied in the 
Civil Code by s. <1234. It. S. Q. 2. Carriers 
by wafer are not liable for the loss of jewels 
of passengers, the nature and value of which 
have not been declared to them. Hence, 
when a passenger by boat from Toronto to 
Montreal, avails herself of a stop-over at 
Kingston to go ashore, and on her return 
finds that her cabin had been broken into, 
and three rings and a bracelet stolen out of 
a satchel she had left in it, her action to 
..«cover the value of the same will he dis
missed. /rrr* v. Richelieu and Ontario Vari- 
gation Co., Q. R. 35 8. C. 344.

Carriers Lott luggage—Contract of ear- 
riaac — Receipt—Condition limiting liability 
—Xoticc—Agent» of otrnrr—Alteration of 
oral contract — Xegligcnrc — homage».] — 
The defendants were an incorporated com 
pany, a main part of whose business was to 
carry and deliver baggage or luggage for 
customers to and from railways, steamboats, 
and other public conveyances. The plaintiff, 
who was a passenger on a steamer, on his 
arrival at the wharf in Toronto, banded the 
steamer chink for his trunk to his father-in- 
law. R„ to have the trunk sent up to R.'s 
house. R„ who was an employee in the 
customs, handed the check to II., also a 
customs officer, and asked him to pass the 
trunk and have it sent up to the house. ||. 
gave I)., the defendants’ agent on the wharf, 
the check and twenty-five cents which R. 
had given him. told him to have the trunk 
sent up to R.’s house, and walked away. I>. 
then gave the money to 8., a soliciting agent 
of the defendants, and proceeded to take the 
steamer check off the trunk. II. returned 
about fifteen minutes after he had left the 
check and money with !>., and asked him 
for a receipt for the trunk. S. then wrote 
out the receipt and handed it to II., who 
looked at but did not read it, nor was his 
attention called to any terms upon it—lie 
knew, however, that the defendants were in 
the habit of giving receipts upon taking 
over baggage for transfer. Almiit an hour 
and a half thereafter II. handed the check 
to R., who passed it on to the plaintiff, who 
did not read it till about ten days afterwards. 
The receipt was a document which had legibly 
printed on its face a notice by which the

defendants agreed to receive and forward 
articles for which the receipt was given, 
subject to a condition that they should " n 
be liable for any loss or da nage of any trunk 

for over $50.” The receipt was in 
a form generally used by the defendants in 
the course of their business, and no pra 
wns given that their agents who did th 
work of receiving and receipting for h 
gnge had authority to receive it on any oth-r 
footing. The trunk was lost or stolen ; but 
without negligence on the part of the defend
ants. The defendants tendered to the plain
tiff $50 as in full discharge of their liability 
under their contrait, which the plaintiff r- 
fused, and brought this action :—Held. M- r- 
dit h. J.A., dissenting, that the plaintiff was 
entitled to recover the full value of the trunk 
and its contents, inasmuch as the defendant< 
who as common carriers were liable to theii 
customer for the full value of the property 
entrusted to their care, in the absence ,,'f 
notice, brought home to the customer, that 
their liability was limited to a certain sun 
had failed to discharge the onus which lay 
upon them to shew that the plaintiff at th- 
time when lie made his contract with the 
defendants, had received notice that th-ir 
liability was limited, or that the stipulation 
limiting their liability lmd been at any time 
accepted by him as a term of his contract 
Harri» y. firent We»tcrn Rtr. Co. f 1876), 1 
Q. R. I>. 515 : Hcndcr»on v. Stermimn 
(1875). !.. R. 2 II. L. Sc. 470. and other 
cases bearing on the liability of carrier for 
loss or damage to luggage, discussed, per 
Meredith, J.A., that the question whether the 
plaintiff had accepted the condition limiting 
the defendants’ liability was one of fact, an ! 
the finding of the trial Judge in favour of th- 
d*>fendants should not be reversed unless 
plainly shewn to he wrong on the evidence 
Judgment of a Divisional Court, reversing 
the judgment of Royd, f\, at the trial 
affirmed. Lamont v. Canadian Tran»fer Co 
(1909). 13 O. W. It 1181, 19 O. L. |{. 291

Contract for carriage of goods Ac
tion for damages for breach by failure t-> 
deliver in time—Lien for freight Evidence 
Ludicig v. Reede f Y.T.), 8 W. L. TV 973.

Contract to carry passenger to U. S.
—zlcf of Congre»» requiring panment of poll 
tar—Liability of carrier- Right to collect 
from pa»»cngcr—Unlairful detention Hrearh 
o' contract.] The defendants sol-1 the plain 
tiff a t:cket from Toronto to Buffalo, V.S., 
and return, h.v the terms of which he was . n 
titled to travel by the defendants’ line of 
steamers from Toronto to Lewiston, I* S 
and thence to Buffalo by rail, and to return 
within five days over the same route. Th- 
plaintiff embarked on one of the defendants’ 
steamers, hut before reaching Lewiston h-- 
was told by an officer of the United Stales 
government that he was liable on entering the 
United States to pay a head tax of $2. and 
"directed i-> pay if to the parser of the
boat, and at the same time told that he 
would if entitled in a refund if he returned 
to Canada within 48 hours. He offered $2 
to the purser, asking for a receipt ; tin- pur
ser refused to give a receipt ; the plaintiff did 
not pay the $2, and on attempting to leave 
the boat at Lewiston he was stopped by the 
purser, who asked to see his ticket, and upon 
getting it retained it, and lie was taken hack 
to Toronto. The purser was acting under
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instruct ion* from the defendants. An Act 
i f the United States Congress provides that 
a duty of $2 shall be levied on every passen
ger not a citizen of the United States or of 
the Dominion of Canada, etc., who shall 
come by vessel from any foreign port to any 
port within the United States, and that the 
duty shall bo paid by the owner <>f the
vessel :—Held, that if the plaintiff were with
in the class of persons covered by the Act, 
the defendants, and not he, were liable to 
pay the $2, and the purser Imd no right to 
demand it from the plaintiff, and make its 
payment u condition of his being allowed to 
land, nor had he any right to retain posses
sion of the plaintiff's ticket, and by so doing 
broke the defendants’ contract to carry the 
plaintiff to Lewiston. The defendants might, 
by a few words printed upon their ticket, 
have made their contract with the plaintiff 
subject to this payment, if the plaintiff fell 
within the Act. hut, in the absence of such 
a provision, the defendants were alone liable. 
Jonc» v. Wiagara Navigation Co., 12 O. L. 
K. 4SI, 8 O. W. It. .142.

Damage to goods - Contract limiting 
liability — Negligence—Fraud—Goods depo
sited in customs warehouse. N ormandin v. 
National Exprès» Co., 4 E. L. It. 558.

Damage to goods—S a creative carrier»— 
Presumption Company—Admission» of ser
vants.] — The consignee of goods (in this 
case 200 cases of oranges) transported by 
two successive carriers, has no remedy 
against the latter one for the damaged state 
in which they are delivered unless he estab
lishes neglect or default on his part. The 
proof that 50 cases out of 200 were damaged 
at the time they were handed over by the first 
carrier to the second carrier creates a strong 
presumption that they were all damaged, and 
frees the second carrier from responsibility.— 
Carrier companies are not bound by the ad
missions and promises of their employees, 
unless it is proved that the latter had au
thority to make them. Coté v. (Jrand Trunk 
Kir. Co., Q. It. 28 S. C. 629.

Dangers of navigation Seaworthiness 
of vessel—Loss of cargo—Right of freight. 
Scott v. Orillia Export Lumber Co., 7 O. W. 
it 857.

Delivery — Withholding—Abandonment] 
—Where a consignor withholds, by error and 
negligence, the delivery of the goods con
signed during one month, the consignee, who 
has been in the necessity to replace the con
signment with other merchandises before the 
delivery, had the right to abandon I lie goods 
to the consignor, and to have the latter con
demned to pay him their value and express 
charges. C. C. Art. 1053. <Irccnbvrg v. Am. 
Ex. Co., 10 R. L. 4L

Demurrage—Fraction of a day.] — In a 
case of demurrage, a fraction of a day counts 
for a whole day. Hence, when n vessel is 
delayed to 10 a.m.. on the day following the 
expiration of the lay days allowed by the 
charter-party, the owners have a right to 
claim demurrage for the whole of that day. 
Treehmann B.N. Co. v. Hirsch, .'17 Que. 8. C. 
143.

Express company—Contrart to forward
perishable gonds — Delay in transmission— 
Cross negligen t• Railway company—Agent 
or serrant— Satire of claim for damage to 
goods—“.If this office."]—The defendants 
undertook to forward a consignment of fish 
from Selkirk. Manitoba, to Toronto. Ontario, 
subject to certain conditions expressed in the 
contract : //«/>/. that the defendants' engage
ment implied that a safe and rapid transit 
would lie furnished for the whole distance, 
and that contract was broken when the per
ishable goods were transferred to a freight 
train at Winnipeg, by which delivery was 
delayed : and this was negligence for which 
the defendants were liable aa ...... car
riers.—A special condition that the defend
ants should not be liable for loss or damage, 
unless it should be proved to have occurred 
from the gross negligence of the defendants 
or their servants, did not avail the defend
ants, because the railway companies em
ployed by tin- defendants for the transaction 
of their business were to be regarded as the 
defendants' servants, and the negligence was 
to be accounted gross negligence.—Another 
condition was that a claim for loss or dam
age should be presented to the defendants in 
writing “ at this office —Held, that pre
sentation at the head office of the defendants 
satisfied this requirement. — Judgment of 
(Mute, J., affirmed. James (F. T.) Co. V. 
Dominion Express Co.. 0 O. W. R. 93, 13 O. 
L. It. 211.

Express company - Liability for dam
aged goods — Connecting lines—Hill of lad
ing—Clause limiting liability.]—An express 
company is not responsible for damages to 
goods intrusted for carriage, when the acci
dent happened on another and connecting 
line of transfer, and the bill of lading con
tained a clause by which the company was 
relieved from any liability if the loss or in
jury happened at a place beyond its lines or 
control. Weil v. American Express Co., Q. 
It. 20 8. C. 253.

Expressman — License — Liability for 
goods destroyed by fire.]—An expressman, 
i' ly licensed under a by-law of the police 
commissioners of a city, and carrying goods 
for hire, is a common carrier, and as such 
liable for the Ios,s of the goods by fire, not 
caused by the act of God, or by the King's 
enemies, or by the inherent quality of the 
goods. Culver V. Lester, 21 Occ. N. 295.

Ferryman - Transportation of animals 
—Liability.]—1. To render a person liable 
as a common carrier he must exercise the 
business of carrying ns a public employment, 
and must undertake to carry goods for all 
persons indiscriminately, and hold himself 
out. either expressly or by course of con
duct as ready to engage in the transporta
tion of goods for hire ns a business, not 
merely ns a casual occupation. Therefore, 
the owner of a boat propelled by oars and 
rowed for hire across a river, from time to 
time, by employees usually occupied in other 
ways, does not fall within the definition of 
a common carrier.—2. Where a traveller put 
his horses upon a ferry boat of the above 
description, with side-rails only 15 inches 
high, saw the risk to which his animals were 
exposed, and kept them under his own charge 
during the crossing, he is not entitled to re-



563 CARRIERS. 564
cover from the owner of the ferry boat the 
value of a horse which became frightened, 
jumped ov.-rlniard, and was drowned, where 
the accident occurred through no fault or 
omission or commission on the part of the 
carrier or hi* employees, but from the rest - 
less disposition of the horse and the inability 
of the owner to keep him quiet. Roussel v. 
Au main, Q. R. 18 8. C. 474.

Injury to Roods — Liability — Negli- 
genc, Contract Owner t'onsignor.] 
- -A carrier cannot stipulate that, by reason 
of the tariff of charges for the transport of 
goods being reduced, he shall not be respon
sible for damages which may be caused to 
the goods carried by the fault of negligence 
of his servants, but when such n stipulation 
has been made, the owner of the goods dam
aged in conveyance has to prove that the 
damage was caused by such fault or negli
gence 2. The owner of goods is bound by 
the contract of carriage signed by the person 
forwarding them. I train r it le v. Canadian 
Pacifie Rw. Co., Q. R. 22 8. C. 480.

Lost luggage — Contract of carriage— 
Condition limiting liability—Notice — Agent 
of owner—Negligence—Inevitable accident— 
Damages limited to amount specified in no
tice—Tender before action—Costs, I,amont 
v. Canadian Transfer Co., 11 O. W. It. 053, 
12 O. W. It. 882.

Negligence — Liability—Bill of lading— 
Contract — Protective conditions—Value of 
goods not stated—Force majeure. Dominion 
Exf/reas Co. v. Rutcnberg. 5 E. L. It. 314.

Negligence in delivery of goods —
Lotor of »alt an udvrrtised — Damages.]-- 
Plaintiff had advertised a sale. Defendants 
notified plaintiffs of arrival of goisls intended 
to be sold, but by mistake the goods were 
shipped back :—Held, that as goods had 
reached point of dee.inntion defendants are 
liable for delay. The terms of bill of lading 
do not empower delivery at pleasure nor 
shield them from their own negligence. The 
damages could have been foreseen. Judg
ment for plaintiff. Courian v. Richelieu and 
Ontario Navigati-on Co. (Que.), 0 E. L. It. 
22».

Non-delivery and conversion of 
goods - Termination of trunsitus -Condi- 
tional refuaal of consigmr to accept--Place 
of refuaal Setting aeidc findinga of jury— 
Diapenaing with new trial- Con. Rule 615— 
Judgment.]—Trees consigned by the plain
tiffs to one C. at Aylmer, Quebec, were de
livered bjr a railway company, by mistake, at 
Aylmer, Ontario. The defendants, pursuant 
to a message received from the railway com
pany, ** Ship by express C.'a trees to Aylmer, 
Quebec," carried the trees as far as Ottawa, 
and were about to send them on by wagon 
to Aylmer, Quebec, when C., who was the 
only person known in the transaction by the 
defendants, appeared at Ottawa and said to 
the défendants" agent that he would not 
accept the trees until he saw one F. There 
were no further communications between the 
defendants and C. The defendants held tin- 
goods and sought out the consignors and
notified them of 0,’a refusal: Held, in an 
action by the consignors for damages for 
non-delivery and conversion of the trees,

that the defendants' contract was not one 
to deliver the goods to C. at Aylmer and 
not elsewhere, and his refusal to accept, 
even if not absolute, was such as dispensed 
with any further action on the part of the 
defendants till they had a message from C 
that he was ready and willing to receive; 
and this never having come, the defendants 
acted reasonably in bidding the goods and 
notify Ing the consignors, and were not i 
for the loss.—The findings of the jury not 
having supplied material for a final disposi
tion of the case, the Court, acting under Con. 
Rub- <115, instead of directing a new trial, 
set aside the findings and gave judgment on 
the whole case for the defendants, deeming 
that if the proper questions had been put to 
the jury they could have been answered in 
only one way.—Judgment of the County 
Court of Wentworth reversed. Smith 
Canadian Express Co., 12 O. L. R. 84, 7 0 
W. R 403.

Not liable for profits | The carrier i* 
responsible for the value of the goods carried, 
at their point of destination, but it is n<-t 
liable for the profits which their owner might 
have mude by their re-sale, if nothing trnns 
pired at the time the contract was entered 
into to lend the carrier to believe that this 
would be a consequence of its failure to per 
form it: Art. 1074 C. C. Rlack v. Can. I'jt 
Co., 311 Que. 8. C. 400.

Perishable goods -/Muy in forwardiny 
—Rcaaonablc care — Liability for loan of 
good a. 1 —Action for damages for loss incurred 
in forwarding fresh fish :—Held, that then- 
should be a new trial. The trial Judge had 
refused to ask the jury if defendants w r t<- 
do the best they could and wherein they had 
failed. A bald finding of negligence without 
specifying any act of negligence is unsatis
factory. Matthcica v. Cun. Ex. Co., S E. !.. 
R. 28.

Privilege and right to retain posses
■ion — Indivisibility of the right to retain 
possession—Obligation to deliver — Condition 
precedent to the payment of the chary * for 
carriage.]—The riirlit to retain possession of 
movables is indivisible and attaches, not only 
to all of several objects, but to each and 
every one of such objects, and this for the 
whole amount due. Consequently, tl>" carrier 
who moves household furniture has the right 
to retain possession of each of the objects 
moved for the whole of his charges, and. even 
after delivery of a part of such effects, be 
cannot be forced to deliver the balance unti1 
payment in advance is made to him of what
ever is due him. Dr Scnnevillc V. Itaillar 
gron, 37 Que. 8. C. 215.

Railway goods in bond — Notice to 
consignee— Negligence of customs officer is 
mislaying warrant Destruction by fire while 
in customs warehouse.]—A bundle of skins 
shipped from Buffalo to plaintiff were in cus
toms house at Montreal when they were de
stroyed by fire. The shipping customs col
lector’s warrant bad been lost and the goods 
had never been released. Defendants hold 
not liable and action dismissed. De Tonnan- 
court v. Grand Trunk, tl E. L. R. 307.

Reason for its issue Erroneous appre- 
dation of evidence by the inferior tribunal
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C. P. ltd S. 1—The Court, upon n petition for 
certiorari, hns but to consider whether the 
inferior tribunal noted wit bin the limits of its 
jurisdiction, nml if. in the proceeding* had 
before it. it followed the rules laid down by 
law. The writ will not be grunted if the 
petitioner simply complains that he hns not 
received justice and that the decision of the 
inferior tribunal is erroneous. W'ightmnn v. 
M Ht real d Lanrtot (1010), 11 Que. I*. R. 
318.

Ship—Bill» of lading—Stipulation ogainât 
liability for theft».]—The owner may law
fully stipulate for immunity from liability 
for thefts committed on board bis ship, even 
by the captain of the crew. When the dam
age of which the shipper or consignor com
plains falls apparently within the scope of a 
stipulation against liability in the hill of 
lading, the plaintiff must prove some default 
on the part of the carrier personally to en
title him to recover. Mathys v. M anche ate r 
liner,. Q. R. 25 8. C. 426.

Ship — Contract-Breach -Damage».}— 
In December, 1800, the defendants contracted 
with the plaintiffs tO «mtry a CflrgO Of hard 
coal from New Jersey to Halifax in the 
schooner of the defendants. The schooner 
sailed with her cargo on the 30th December, 
1800. hut did not reach Halifax until the 
16th March, 11HMI : II> Id. that there WBS a 
breach of the contract to carry and deliver 
the cargo within a reasonable time :—Held, 
further, that the carrier had notice from the 
description of the goods that delay in the 
voyage would diminish their value, and, ns 
there were circumstances which it was rea
sonable to assume were known to the carrier, 
from which the object of the plaintiffs in 
ordering the coal ought to be inferred by the 
carrier, damages were recoverable for the 
natural consequences of the failure of that 
object ; that the natural consequence of the 
breach of this contract was a loss to the
plaintiffs through an inevitable fall In the 
market value of the coni; that therefore the 
difference in such market value between the 
time when the coal should have arrived and 
the time when it actually arrived, was the 
proper measure of damages.—The Parana. 1 
P. D 452. 2 i‘. D 118; The Sotting IIill. 
!» P. D. ion. and tinned V. Ford, 1 E. A E. 
602. distinguished. Jtauld v. Smith, 40 N. 
8. R. 204.

Ship — Contraet limiting liability — 
" Wearing apparel,” meaning of — (Jmstion 
firat ratted on appeal.}—The plaintiff was 
a passenger for Dawson on the defendants' 
line of steamboats, and his ticket contained 
the proviso ; “ Raggage liability limited to
wearing apparel only. Each ticket is al
lowed ir>0 lbs. of baggage free, and not ex
ceeding $100 in valuation, and half tickets 
in like proportion. All exceeding this rate 
and valuation will be charged for. This 
company shall not be held accountable for 
merchandise, notes, bonds, documents, specie, 
bullion, jewellery or similar valuables, nor 
■tores to be landed under designation of bag
gage, unless bills of lading are regularly 
signed, and freight charges paid thereon, and 
under no circumstances shall this company 
be held responsible in case of loss of baggage 
for over $100, unless extra charge has been 
Paid on excess of valuation." He paid $10

excess baggage. Part of the baggage, includ
ing a sealskin jacket, a lady’s dress, men^s 
suits, and wolf robes, to the value of $655, 
was lost. The plaintiff sued for the full 
amount, and the defendants pleaded that their 
liability under the contraet was limited to 
$100: Held, by Craig, J.. and by the full 
Court (Irving. J.. dissenting), that the de
fendants were liable for more than $100, but 
under the Carriers’ Act for not more than 
$500.—Held. also, on appeal, that the con
tention that the defendants were not liable 
for certain articles, nor the wearing apparel 
of the plaintiff himself, was not open to the 
defendants, ns that point was not raised in 
the pleadings nor tnk"n at the trial. Re
marks of Drake and Martin, JJ., ns to what 
is included in the term “ wearing apparel.” 
which must differ according to different cir
cumstances and climates. Wenaky v, Cana
dian Development Co., 21 Occ. N. 601, 8 B. 
C. R. 100.

Ship-Contract teith mener» — Master» 
power».]—The master of a ship hns no ex
press or implied authority to alter or vary a 
contract made directly w:th the owners of his 
vessel. Perry v. V*. F. /. titrant Savigation 
Co. (1874), 1 P. E. I. R. 476.

Ship —Detention of goods carried—Reple
vin — Damages — Freight — Demurrage- 
Costs—Set-off. Osborne V. Dean, 9 O. W. R. 
880.

Ship—Failure to notify consignee—Lia
bility for damages—Action in name of con
signor.]—Cheese was consigned to the Iloche- 
Ingn Bank at Montreal, and at the foot of 
the Mil' "f lading were written the words 
" Notify James Irvine, Could (Told Storage, 
Montreal." Irving was the selling agent for 
the factory from which the cheese came, and 
the usual course was (ns evidenced by pre
vious transactions) that the cheese was only 
to be delivered to him by the bank upon pay
ment of the draft attached thereto, and usu
ally drawn upon Irvine payable to the Hoche- 
Ingn Bank. As the bank thus had very little 
to do with the matter, the carriers com
menced to regard Irvine ns the only person 
with whom they had to deal. On the oc
casion in question the carriers did not give 
any notice to the bank, but stored the cheese 
recording to the instructions of Irvine, who 
subsequently sold it and absconded with the 
proceeds of the sale :—Held, that the re
ceipt of tin* bank or its order for delivery 
was the only discharge which could termin
ate tin* liability of the appellants as carriers, 
and that the fact that the latter were di
rected on the bills of lading to “ notify 
James Irvine " should have earned them, in 
any event, against dealing with him ns the 
consignee :—Held, further, that, while a right 
of action probably did exist in the bank ns 
consignees, it was concurrent with the right 
of the consignor, since the bank only acted 
as agents of the shipper to collect his drafts 
for the price of the cheese, and had neither 
purchased nor made advances on them. And 
this common law doctrine is not impaired by 
52 V. c. 30, s. 1. Montreal and Cornwall 
Savigation Co. v. VEcuyer, 21 Occ. N. 249.

Special contract—Variation—Authority 
of agent—Limiting liability—Sale of goods— 
Conversion — Damages.] — Conditions in a
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shippiug receipt relieving the carrier from 
liability for loss or damage arising out of 
ihe “safe k. ping and carriage of goods,*' 
even though caused by the negligence of the 
carriers’ servants, without the actual fault 
or privity of the carriers, and restricting 
claims to the cash value of the goods at the 
port of shipment, do not apply to eases 
where the goods have been wrongfully sold or 
converted by the carriers. A shipping re
ceipt. with terms as above, was for carriage 
by the defendants' line and other connecting 
lines, and made the freight payable on de
livery of the goods at the point of destina
tion. The defendants had previously made 
a special contract with the plaintiff, but de
livered the receipt to his agent at the point 
of shipment with a variation of the special 
terms made with him in respect to all ship
ments to him as consignee during the ship
ping season of ISO», the variation being 
shewn by a clause stampi-d across the re
ceipt, of which the plaintiff had no know
ledge. One of the shipments was sold, at 
an intermediate point on a connecting line, 
by the company in control, on account 01 
non-payment of freight: — Held, that the 
plaintiff's agent m the shipping point had 
no authority to consent to a variation of the 
special contract, nor could the carriers vary 
it without the concurrence of the plaintiff; 
that the sale amounted t<> a wrongful con 
version of the goods by the defendants ; and 
that they were not exempted by the terms of 
the shipping receipt from liability for ti r 
full value. Damages reduced by Supreme 
Court of Canada, instead of a new trial being 
ordered. Judgment in 22 Occ. N. 271, U B. 
C. It. 82, reversed. Wilson v. Canadian 
Development Co., 33 8. C. It. 432.

Trover — Carrier — Liability for lota of 
article in cuetody of paeacngcr.) — Ham- 
had In-en employed by the promoters 
(mlitical demonstration to drive Bell 
others to a reception meeting, but h .t 
been hired by bis passengers, lie drove them 
to the meeting. left them there ami his en
gagement being at an end went away. Hell 
had a plaid with him in the carriage and left 
it there. The plaid was not marked, and next 
day Ramsay not knowing to whom it be
longed took it to the person who had em
ployed him to Im> delivered to the owner, but 
it never was delivered and was lost. Bell 
subsequently applied to Ramsay for it, hut 
was received with abusive language. Bell 
brought an action of trover in the Small 
Debt Court and recovered judgment, from 
which Ramsay appealed. For appellant it 
was contended (1 I that he was not a carrier 
chargeable with the custody of the plaid, hav
ing received no hire from Bell, and the plaid 
not having l>een placed in his charge. (2) 
That if an action would lie against him it 
was not trover .—Held (Hensley. J.). that 
Ramsay was not chargeable ns a common 
carrier, and. even if he was. the plaid being 
an article of personal wear, and not given 
into his custody, and did not come within the 
description of articles for which he would have 
been responsible.—That if he was a carrier 
quoad the plaid, the remedy, no conversion 
being shewn, was case not trover.—That ap
pellant was at most a bailee by finding, and 
as such was not guilty of any culpable negli
gence. Hamsay v. Bell (1872), 1 P. B. I. R. 
417.

Trunk lost by negligence of licensed 
baggage transfer agent So contributory 
nrgligt m e by plaintiff Damages asscssxi 
X/N.s alloirrd. 1—Plaintiff brought action 
r<cover $180 damu e . for loss of M i r :i k 
contents, which she gave defendant to <|.. 
liver at Ottawa Union Station. The trunk 
was taken to the station about 20 minutes 
before the train left. The trunk was left on 
a truck, near the door of the baggage room 
without checking it. Plaintiff was taken ill 
and did not take that train. The next morn 
ing her hrother-in-lnw enquired about the 
trunk hut could find no trace of it.—M. 
Tavish, Co.CJ., held, that defendant was not 
liable, inasmuch us the trunk was at the sin 
lion after the departure of the train, which 
plaintiff had intended taking, and that plum 
tiff was negligent i- either not notifying de
fendant that she s not able to take the 
train or not sending for it.—Divisional Court 
held, that the trunk was lost solely through 
the negligence of the defendant. Judgment 
entered for plaintiff for $180 and costs 
Murphy v. Dunlop (1910), 17 O. W. R. 244 
2 O. W. N. 178.

CAT.

Sec Animals.

CATTLE.

•v- c Animals — Municipal Corporations 
Railway—Trespass to Land.

CAUTION.

flit< ih i 11"\ oi BniTBa Aci Bxn 
tors and Admniihtratorh — I .AND 
Titles Act—Registry Laws.

CAVEAT.

See Assessment and Taxes -Land Titles 
Act—Real Property Act — Reolstht 
Laws—Vendor and Purchaser.

CEMETERY.
6 Edw. VII.. c. 33. ss. 1 and 7

Application of atatute to unsold lots.] XV. 
sold certain lots to 8. and R. to be held for 
cemetery purposes. They had a plan made 
according to which they sold burial lots to 
plaintiff and others, two cents per square 
foot extra being charged to form a sinking 
fund for caretaking purposes, defendant town 
being custodian of that fund. The unsold 
portions of said lots became revested in W. 
Under s. 7. «. 33. Edw. VI!.. plaintiffs 
claimed to be trustees not only of the burial 
lots but of the unsold portion • -Held, that 
they are trustees of the burial lots only, and 
ns such are entitled to recover from W. two 
cents per square foot for nil lots sold nr to 
be sold by him. he having had notice of the 
terms on which the lots were sold by S. and
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B. The town must also pay sinking fund 
in their custody to plaintiffs. Seraon v. 
Wiko*, 18 O. W R 180

Family bnrinl ground — Landlocked 
plot—Reservation in deed—Interference with 
prove»—Right of descendants to restrain— 
Abandonment — possessory title — Acceaa 
to plot—Wag of neceaaity. 1—Versons having 
an interest in a plot of ground set apart and 
used as a family burying ground, in which 
bodies of relatives are interred, may main
tain an action to restrain injury to, or inter
ference with the graves or monuments over 
them. Moreland v. Richardson, 22 Beav. 
596, and 24 Beav. 33, followed. Part of a 
farm was set apart as a family burial plot
m or about the year 1827, and in 1 a 
parcel of the farm was conveyed to defend
ant's predecessor in title, “save and except 
about V4 of an acre of said lands used as a 
burying ground." In 1800 one of the family 
erected on what he supposed to be the plot, 
a monument to two <>f his ancestors, and
surrounded the supposed plot with a hedge: 
- Held, upon the evidence, affirming judg
ment of Teetzel, J., that there was a bury
ing ground in respect of which the reserva
tion was made in the deed of 1838 : that 
there was not an abandonment ; that the 
hedge planted in 1890 enclosed a portion at 
any rate of the original plot ; that neither 
defendant nor any of his predecessors in 
title had acquired a possessory or other title 
to plot; and that plaintiffs had shewn a 
sufficient interest in or title to the plot to 
enable them to maintain the action. The 
plot being a land-locked niece of ground, re
served out of a grant of surrounding prop
erty, there was an implied way of necessity 
to and from it, limited to purposes for which 
the plot was expressed to be reserved. May 
v. Belaon (19061, 10 O. L. R. 686, 6 O. W. 
R. 462.

Owner of plot - - Removal of corpse— 
Mistake of caretaker—Right of action. Afo 
Nulty v. City of Magara Falla, 4 O W. R. 
443. 5 O. W. It 63.

Private burial ground—Setting apart 
—Reservation in deed — Ascertainment of 
location—Injunction against interference— 
Title—Interest of plaintiffs—Status to main
tain action—Right of access—Way of neces
sity. May v. Belaon, 0 O. W. R. 462, 10 0. 
L W. 686.

See Burial—Mandamvs.

CENSUS.
See Injunction.

CERTIFICATE OF ENGINEER.
See Contract.

CERTIFICATE OF IMPROVEMENTS.
See Mines and Minerals.

CERTIFICATE OF TITLE.
See Land Titles Act.

CERTIORARI.

Acquiescence in conviction /far. 1 
The acquiescence of the accused in a convic
tion made by a justice of the peace, in a 
matter for summary trial, deprives the ac
cused of his remedy by certiorari, even when 
moved for within the proper time. Meunier 
V. Beauchamp, 5 Que. P. R. 280.

Application for — Forum—Conviction 
under Master»’ und Servants’ Act.]— An 
order under the Masters and Servants' Act, 
It. S. M. c. 96, for payment of wages, was 
made by a justice of the peace.—On a mo
tion for a certiorari the question was raised 
whether the matter was one of a quasi-cri
minal nature, or on the Crown aide of the 
Court, which should be brought before the 
full Court, or one which could be brought 
before a single Judge.—The Court was not
at first disposed t<> consider that the matter 
was In any sense a criminal matter, but. in 
view of such opinions as those expressed in 
Seaman v. Burley, 7.1 L. T. 91, Payne v. 
Wright, 66 L. T. 148, and Fx p. Schofield, 
64 L. T. 780, was of opinion that the ques
tion deserved further argument.—A matter 
of this kind in which only a small sum is 
involved should not he delayed for the time 
that would he necessary if the motion for a 
certiorari were argued before the full Court, 
and if would be best to adjourn the motion 
Into Chambers if the parties were willing : 
otherwise to dismiss it without prejudice to 
a motion in Chambers.—By consent the mat
ter was adjourned into Chambers. In re 
Dupa», 20 Oec. N. 23. 12 Man. L. R. 653.

Assessment — Prescription — Dtlay of 
Judge—Jurisdiction — Statutes—Time.] — 
Where a statute authorising commissioners 
to assess lands provided that no writ of 
certiorari to review assessment should be 
granted after expiration of 6 months from 
the initiation of commissioners' proceedings : 
Held, affirming judgment appealed from, In 
re Trecothio Marsh, 38 N. S. R. 23. Girouard, 
J., dissenting, that an order for issue of writ 
of certiorari made after expiration of pre
scribed time was void, notwithstanding that 
it was applied for. and judgment on the ap
plication reserved before time had expired.— 
Per Taschereau. C..T.C. :—Where jurisdiction 
has been taken away by statute, the maxim 
actus curiir nrminern grava bit cannot be ap
plied, after expiration of times prescribed, 
so as to validate an order either by ante
dating it or entering it nunc pro tunc; in 
present case the order for certiorari could 
issue, as the impeachment of proceedings of 
the inferior tribunal was sought upon the 
ground of want of jurisdiction, but appellants 
were not entitled to it on merits.— Per 
Girouard. J„ dissenting :—In the circum
stances. the order in this case should be 
treated as having been made on the date 
when judgment on application was reserved 
by the Judge. Upon merits the appeal should 
be allowed, as the commissioners had no 
jurisdiction in the absence of proper notice 
ns required by s. 22 of the Marsh Act. R. 
S. N S. 1900, C, 66. Dorn. Cotton Mills Co. 
v. Trreothic Marsh Commissioners, In re 
Trerothir Marsh (19061. 26 C. L. T. 185. 
37 S. C. R. 79.
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Assessment roll Return — Default— 
/■• - lings of ministerial okmoftr—Super
seding writ» improridently issued.]—A writ 
of ctrtiorari was directed to the road cjui- 
missioners of district 17 in the municipality 
of Halifax, to remove the record of the as
sessment roll of said district assessing the 
inhabitants for road taxes, and the return 
made tO I he 8Ml(| IrWIBW of peTSOOS 
who had made default. A writ was also 
directed to the stipendiary magistrate for 
the county to remove the record of «. return 
of defaulters who had not paid or commuted 

d the warrant of distress Is
sued by him thereon. There was a motion 
to quash or set aside the assessment roll, the 
warrant of distress, etc. It appeared that 
the allowance of the writs had not been op
posed, and there was no motion to set aside 
the orders, or to quash the writs or either of 
them. The amount of the tax was fixed by 
law, the value of the property by the county 
assessors, and the rate of assessment by the 
county council ; and the stipendiary magis
trate. in issuing his warrant of distress 
against defaulters, was not called upon to 
exercise any judicial function :—Held, that 
the proceedings were of a purely ministerial 
character, and were not a proper subject for 
certiorari:—Held, that, the process having 
improvident I y issued, the Court had power 
of its own motion to set it aside, and that, 
in the circumstances appearing, the writs 
should be superseded and the returns thereto 
taken off the files of the Court. The affida
vits filed shewed an intention to attack the 
legality of the formation of the district onto 
Acts of 1900, c. 23, and the appointment of 
the commissioners :— Held, that this could 
not be done in this form of proceeding. Rex 
et rel. Corbin v. Peveril, 3(5 N. 8. Reps. 275.

Canada Temperance Act Certiorari.] 
—In an election under the Canada Temper
ance Act for the city of Charlottetown, elec
tors from the Royalty, which is not included, 
in the city, took part, hut it did not appear 
that their votes affected the election. Carroll 
and others having been convicted under that 
Act before the 8ti|»endinry Magistrate applied 
for a certiorari to remove the proceedings into 
this Court on the ground that the Act was 
not properly in force owing to the above 
circumstances:—Held (Hensley, J.>, that act 
was proi>erly in force and the certiorari must 
lie refused. R. v. Carroll (1881), 2 P. E. I. 
11. 430.

Commitment by justice — Sunday -
Resitting peace officer. |—A certiorari will 
not be granted to remove a justice’s commit
ment of an accused person for trial. Semble, 
that the arrest and commitment of the de
fendant on a Sunday for resisting a peace 
officer were legal. Ret v. Leahy, Et p. Oar- 
land. 33 N. B. Reps. 000.

Conviction of magistrates — Killing 
dog—Damages awarded for injury—Criminal 
rode, ss. .7.77, 1124—Amending irregularity— 
Rule for certiorari dismissed.]—The magis
trate in fining the applicant for killing IVs 
dog. awarded It. $20 for the loss of his dog: 
—Held, that under above s. 537 the magis
trate had no power to award damages, and 
conviction amended under above a. 1124 by 
striking out the award ns to damages. Re 
Annie Cook, 7 E. L. R. 541.

Costa—Fees of respondent».]— The re
spondent or the mis-cn-cause upon a motion 
for a certiorari is not entitled to a fee. 2 
Upon such a motion a fee upon the henrim- 
will not be taxed. 3. A respondent who di 
not contest the motion has no right to n f.- 
for appearing. Wing Tee v. Choquet, Qu. 
P. R. 306.

Court for small causes — Absence of 
commissioner.]—For one of the commission 
ers sitting for the summary decision of small 
causes to concur in the judgment without 
having heard the evidence is a grave irregn 
larity, and warrants the issue of a writ of 
certiorari. Caron V. Clement, 2 Que. IV U 
391.

Date of the return — Declaration 
Clerical errors—C. C. P. 17], 129s, j.m. 
1303.] —U the Judge who allowed tin- issue 
of a writ of certiorari has not fixed tlie din 
for its return, the prothonotary may do s 
—It is not necessary that a declaration be 
annexed to a writ of certiorari.—The fact 
that the magistrate, whose decision is a 
tacked, is called a “ coroner.” Instead of a 
“ justice of the peace," is not a fatal error. 
—The Judge of the Court below, who hns 
been called into the case has no interest what 
ever in the proceedings, and cannot, by ex
ception to the form, complain of irregulari
ties in the proceedings, even if he has I....
served with a copy of the writ of certioran 
instead of with the original. Lynch v. .1/. 
Mahon, 11 Que. P. R. 110.

Declaration annexed to the writ
Its rejection—C. P. 1294.]—No declaration 
should be annexed to a writ of certiorari. 
In any event, any such declaration could not 
he different from the petition praying for 
the issue of the writ nor contain further 
grounds of complaint. Lavoie v. I.anetot 
Hrousscou, 11 Que. P. R. 184.

Evidence before magistrate. 1 — The
Court upon certiorari cannot inquire into the 
evidence taken before a magistrate whose con
viction is in review. Wing Tee v. Choquette, 
5 Que. P. R. 4(51.

Evocation—Recorder's Court.]— A judg
ment of the Recorder's Court of the city of 
Montreal maintaining an action for salary, 
though the case has lieen allowed to he 
evoked to the Circuit Court, will be set aside 
on a certiorari. Section 485 of the Charter 
of the City of Montreal which lias reference 
to the Recorder's Court concurrent jurisdic
tion with the Circuit Court only applies m 
matters respecting lessors and lessees A de
claration of evocation from the Recorder's 
Court to the Circuit Court is not premature 
by being tiled before plea ; the provisions 
of C. P. 1130 to the contrary, only having 
application to < vocations from the Circuit t > 
the Superior Court. Ouimet v. Fleury, 11 
Que. P. It 41.

Grounds upon which it may be Is
sued -Erroneous interpretation of the m- 
denee by the Court below—-C. P. 1291.]— 
Upon a petition for a certiorari, the Court 
has hut to consider whether the Court below 
net «I within the limits of its jurisdiction, and 
if, in the proceedings had before it, the In” 
was observed.—The writ will not be issued if
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the petitioner simply alleges that justice has 
not been done him and that the judgment 
of the Court below was erroneous. Wight- 
man v. Montreal (1910), 11 Que. P. R. .118.

Harbour commissioners -Conviction of 
pilot—Irregularities — Waiver — By-laws— 
Proof of.]—A writ of certiorari may issue 
'o remove the conviction of a pilot hv the 
Montreal Harbour Commissioners for the vio
lation of a by-law.—2. A pilot, by apnearing, 
pleading, and attending the investigation of a 
complaint against him, is held to waive ir
regularities of service, etc., before convic
tion, which appear on the face of the record.

3. A copy of the by-laws of the Harbour 
Commissioners, certified as a tme copy under 
the hand and seal of the secretary, Is sutii-
vient, to the extent it covers; but, semble,
proof should also be made <>f approval by the
Governor-in-Couneil and of publication in the 
Canada Gazette.—4. Under the Pilotage Act, 
R. S. C. c. NO, and the Montreal Harbour 
Commissioners Act, 57 V. c. 48, the com
missioners are authorised to pass a by-law 
which will make it an offence for a pilot, 
who is selected for service with one trans
atlantic line, to handle more than thirty ves
sels of that line during the season, or to 
take service on any vessel of another line, 
but the by-law in question in the present case 
merely stating that “no pilot making such 
agreement shall ... be entitled to any 
duty us pilot by turn or in rotation,” did 
not actually prohibit the act mentioned.—5. 
The conviction in this case, as signed, was 
irregular, inasmuch ns it imposed an impri
sonment of one month unless the costs of 
distress and commitment were sooner paid, 
whereas by the judgment "f the pilotage com
mittee the only penalty imposed op the peti
tioner was that he be fined $21 > without 
costs. Ptrrault v. Harbour f'ommissioners of 
Veelreel, Q. B 17 ft. O. 601.

Harbour commissioners—Pilot's license 
—Appeal. I—A writ of certiorari may issue 
to remove a sentence or conviction of a pilot 
by the Montreal Harbour Commissioners. The 
appeal to the Court of Queen's Itench, Crown 
side, provided in s. 879 of the Criminal Code 
of Canada, does not extend to or cover a 
conviction by the Harbour Commissioners 
depriving a pilot of his license, .lrcond v. 
Harbour Commissioners of Montreal, Q. R. 
17 8. C 497.

Incomplete return -Motion to correct— 
Practice. 1—To a writ of certiorari to remove 
a conviction, the magistrate certified that he 
had sent “the transcript of the proceedings 
against p. O., whereof in the same writ men
tion is made with all things touching the 
same to our Ixird the King,” etc., and lie 
annexed the certificate, the original proceed
ings, and the conviction to the writ :—Held, 
per Parker. Mcl^eod, and Gregory, JJ., 
Tuck, C.J., and Landry. J., dissenting, that 
the return was incomplete, as the certificate 
did not authenticate the proceedings returned 
to be the original proceedings and conviction 
commanded by the writ.—If the magistrate, 
through ignorance or error, and with no in
tention of disobeying the writ, makes an in
complete or improper return, the practice is 
to move that the proceedings be sent back 
for correction and not to move for an at

tachment for contempt in not obeying the 
writ. Hex v. Kay, Ex p. Gallagher, 3 E. L. 
R. 454, 38 N. R. R. 228.

Irregularities—Prejudice. ] —A certiorari 
will not be granted on account of irregulari
ties in ....... dure, if such Irregularities have
not prevented justice being done. Huot v. 
Paquette, 3 Que. P. R. 502.

Irregularities in procedure—Injustice 
—Conviction—Evidence not taken down in 
writing.]—The remedy by way of certiorari 
cannot be exercised unless there are grave 
irregularities of procedure, and there is 
ground for believing that justice has not been 
or will not be done.—2. A demand for cer
tiorari because the accused has been con
victed upon evidence not taken down in writ
ing. will be refused if it appears that lie has 
not suffered any actual prejudice. Hill v. 
City of Montreal, 10 Que. P. R. 122.

Jurisdiction—Irregular procedure — In
justice. |— The sole duty of the Superior 
Court upon a writ of certiorari is to ascer
tain if the inferior Court has acted within 
the limits of its jur diction, and if in the 
procedure it ha followed the forms and 
rules indicated by law ; and a certiorari will 
not be sustained, on the ground that the 
procedure has been irregular, unless the peti
tioner demonstrates that he has suffered in
justice. Carpentier v. Lapointe, G Que. P. 
R. 292.

Jurisdiction of Judge in Chambers
Conviction for breach of a municipal by
law.]—A Judge in Chambers has jurisdic
tion to order the issue of a writ of certiorari 
to bring up the record of a conviction for a 
breach of a municipal by-law, if the appli
cation is made when neither the Court of 
Appeal nor the full Court of King's Bench 
is sitting. But all further proceedings after 
the return of the writ must be taken in 
one or other of these Courts.—Regina v. 
llealc, 11 Man. L. R. 448, liegina v. Croth- 
ers, 11 Man. L. It. 5(57, and In re Dupas, 
12 Man. I,. R. (554, referred to. Re Hunter, 
1(5 Man. L. R. 489 ; Rex v. Hunter, 5 W. L. 
R. 2(58.

Justice of the Peace—Jurisdiction — 
Interest—Statute■ taking away right—Appeal 
— Crown—Discretion.]— 1. Certiorari and 
not appeal is the appropriate remedy to raise 
the (piestion of want of jurisdiction, e.g., 
whether proper service has been made and 
jurisdiction over the person acquired, or 
whether the justice was disqualified through 
interest. 2. A statutory provision taking 
away the right of certiorari does not deprive 
the Superior Court of its power to issue the 
writ to quash a proceeding on the ground of 
want of jurisdiction. 3. When there is a 
defect in the jurisdiction of justices or in
ferior Courts, the common law right of cer
tiorari should not be refused merely because 
a new trial might be had by means of an 
appeal. 4. Even where an appeal is pending, 
a certiorari for want of jurisdiction uhould 
not be refused unless the (piestion of juris
diction is being raised on the appeal. 5. A 
writ of certiorari may be claimed by the 
Crown as a matter of right on application of 
the Attorney-General, without the production 
of any affidavit. 0. Except where applied
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for on behalf of the Crown, a certiorari is 
not a writ " of courte,” and the Court must 
be satisfied that there is a sufficient ground 
for issuing it. 7. No more latitude is given 
the Court for the exercise of its discretion in 
granting or refusing a certiorari than in 
reapt-et to other applications which are in 
the discretion of the Court. Re Kuffict, 35 
N. 8. Heps. 57.

License commissioners--Inferior tribu
nal Jurisdiction of .S'uprrior Court ]—The 
Superior Court is rompeten- to grant and 
adjudicate upon a rerfioran issued against 
the license commissioners of Montreal, as an 
inferior tribunal : a declinatory exception 
denying the right will be dismissed with 
costs, (iarfipy v. License Commissioners of 
Montreal, 10 Que. P. R. 77.

Motion for—Intituling of proceedings— 
Crown Rules—Name of informant. Et p. 
Harris (N.W.T.). MJXXI), 4 W. L. R. 530.

Motion tar - Intituling of proceedings— 
Nome of informant. |—Proceedings to obtain 

rU■iruri to quash a conviction, 
where an order quashing it is not asked upon 
the return of the application for the writ, 
do not require to shew the name of the 
informant, as part of the style of cause. Ex 
p. Harris. 4 W. I* R. 530; Ret v. Harris. 
6 Terr. L. R. 376.

Motion for—Preliminary objection—Dis
missal—.Second application.]—Where an ap
plication for a writ of I'crtiorori has been 
dismissed, the Court will not entertain an
other application for the same purpose, al
though the first was dismissed on a prelimin
ary objection. Ret v. (Iriser, 1) B. C. II. 503.

Motion to maintain and quaah writ. |
—In a matter of rertiorari. an inscription 
alone is sufficient, and n motion made by the 
petitioner t maintain the certiorari, ana an
other made by the respondent to quash the 
certiorari, will both be dismissed with costs 
ns useless Levesque v. Asselin, 0 Que. P-
r. ta.

Motion to quash for delay—Necessity
for notice to proceed.]— Rule 188 of the 
Crown Rules (Nova Scotia) directs that in 
all causes in which there have been no pro
ceedings from one year from the last pro
ceeding had. the party, whether prosecutor or 
defendant, who desires to proceed, shall give 
one calendar month's notice to the other 
party of his Intention to proceed. The de
fendant. pursuant to the order of a Judge, 
removed a conviction made by a magistrate 
into the Court, and took no further steps 
in the matter. The informant moved to 
quash the certiorari on the ground that no 
steps had been taken by tlie defendant for 
upwards of a yenr :—Held, that the inform
ant must first give one month’s notice of 
intention to proceed. Ret V. McDonald, 23 
Occ. N. 17.

Motion to quash for delay—Practice 
—Costs. 1—To an application by the pro
secutor to quash a certiorari removing a 
conviction for delay in proceeding it is not 
an answer that the defendant had given 
notice of motion to quash the conviction be
fore the launching of the motion to quash

the writ, as long as the delay is unexplained. 
Coats were given against the defendant. R.j 
?. McDonald, 23 Occ. N. 96.

Order nisi in Chambers to quash 
conviction—Motion to make absolute m ; 
opposed — Order absolute granted ns of 
course. R. v. Sweeney and llourquc, Ex. r 
Cormier (1900), 2 E. L. R. 161.

Peremption— Time. I—'The writ of cer
tiorari is the commencement of the proceed
ing. and therefore a proceeding upon nr 
tiorari cannot be declared barred before the 
expiration of two years from the date of th«- 
last step in the proceeding. Allan v. U'ctr 
3 Que. P. R. 163.

Petition for—Service.]—A petition for 
a writ of certiorari must be served on the 
parties interested, and a notice of its pre
sentation must be given to them. Rex v 
Warren, Q. R. 26 8. C. 31.

Proceedings before County Court 
Judge -Assignment* and Preference» Act— 
R. S. O. I Hi97, c. 147—Certiorari after judg
ment—Distretion—Motion for leave to ap
peal.]—A certiorari order may be made by a 
Judge of the High Court in Chambers ‘ to 
bring up proceedings taken before a County 
Court Judge, under the Assignments and 
Preferences Act, R. S. O. 181)7, e. 147. and 
this notwithstanding that a right ,,f ap- 
penl by leave of a Judge of the Court of 
Appeal exists under 63 V. e. 17, s. 14 m 
— Before judgment the right to certiorari 
is absolute, but after judgment there is n 
judicial discretion to grant or refuse ; and 
in such a case as the above certiorari should 
not be granted after judgment until appli 
cation is first made for leave to appeal. In 
re Erb (Aaron) No. 2, 12 O W. R. 118. it; 
O. L. R. 597.

Prohibition Act. 1900 — Witne»» — 
Principal and agent—Answer imriminaling 
employer—Order o' dismissal final ] I ba
the magistrate improperly refused to compel 
defendant’s clerk to answer u qu< nion con 
cerning'his selling intoxicating liquor at de
fendant's place of business is no ground for 
certiorari. Order refused. Re Jenkins, 7 
E. L. R. 543.

Prosecution—Diligence — Extension of 
time.]—There must be continuous diligence 
throughout the stages of applying for a writ 
of certiorari, causing it to issue, and pro
ceeding to judgment upon it; and where the 
delay fixed for the return of the writ i« 
allowed to lapse without any step being taken 
to obtain a new order, the petitioner cannot 
afterwards obtain an extension of the delay
ani i peelafly where more than two real 
have lapsed since the expiration of the delay, 
and the reason for not complying with the 
original order is not shewn. Joannette v 
Weir, Q. R. 26 8. C. 288.

Public wharf — Constrwtion of statute 
abridging public right — Lieut.-Governor in 
Council has not pmcer under 15 Vic. c. Si, *. 
12, to impose rates on boats or head-money on 
passengers using wharf—“ Vessel " does not
comprehend “boat.”]—The 15 Vic. c. 34, s 
12. gave the Lieut.-Governor in Council con
trol of Mlncben's Point wharf, with power
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to establish rates <>f wharfage for vessels, and 
id make such rules and regulations as he 
might think (it. An order under this sec
tion provided that any boat or vessel used by 
any one but the licensed ferryman in ferry
ing passengers, or landing or taking off the 
same frein the wharf, should pay Is. for each 
such passenger, and 2s. (Id. for each time such 
boat or vessel touched at or landed passen
gers on the wharf, to be paid by the persons 
owning or working such boat or vessel. A 
boat of defendant's, used in ferrying without 
hire, touched several times at the wharf, and 
passengers embarked in the boat from the 
wharf. Judgment was recovered by plaintiff 
in the Mayor’s Court, and was now removed 
by certiorari into the Supreme Court. De
fendant contended that under the Act the 
Governor in Council had power to impose 
rates, on vessels only, that a boat was not a 
vessel, and the order was therefore void as to 
boats, that the Act gave no power to impose 
a charge of head-money in respect of per
sons embarking from the wharf in such a 
boat: Held, that the Act is one abridging 
a public right and must be strictly construed, 
and it did not give power to impose such 
rates, and that the judgment in the Mayor's 
Court mus‘ be quashed. Itourke v. Murphy 
(1KVD, 1 1*. E. I. It. 12(5.

Recognizance- \ffidavit of justification 
Rule of Court.)—A Rule of Court re

quired that no motion t,> quash a conviction 
should be entertained unless the defendant 
were shewn to have entered into and de
posited n recognizance in $300 with one or 
more sufficient sureties, or to have made a 
deposit of $200. On a motion to make abso
lute a rule niai to quash a certain conviction 
a recognizance had been entered into ana 
deposited, but without an affidavit of justi
fication of the sureties or other evidence of 
their sufficiency -.—Held, following Rep ma v 
Richardson, 17 O. It. 721». that the Rule of 
Court had not been complied with, end there
fore .lie rule must be discharged.—But $200 
having been deposited a day or two before 
the return day of the rule niai, with a view 
of complying with the Rule of Court :—Held, 
that the ends of justice would be served by 
allowing the applicant to make a new rule 
niai in the terms of the one discharged, and 
this privilege was accordingly granted. Re
pina v. Petrie, 1 Terr. L. R. 191.

Recorder*» Court - .1 uriadiction—Review 
of Ipment. 1—Certiorari does not lie to re
vie he decision of the recorder in a case 
in wh i h he has jurisdiction, and the Superior 
Court will not upon rirtiorari inquire whe
ther his judgment is right or wrong. Wolf 
v H eir, 4 Que. P. R. 430.

Recorder’s Court—Removal of convic
tion—Remedy by appeal.)—A certiorari will 
not be granted to remove a conviction or 
order of a recordr-, when there is an appeal 
to the Court of King’s Bench on its criminal 
side. O'Shauqhncssy v. Recorder'a Court, 0 
Que. P. It. 287.

Recorder's Court Writ to Recorder 
peraonally—Objection.) A writ of certiorari 
against a decision of one of the recorders 
for the city and district of Montreal, may be 
directed to the recorder personally, and not

C.G.L.—19

necessarily to the Court, and if objection to 
its being so directed could be taken nt all. 
it could only be taken by the recorder him
self and not by the party in whose favour 
the judgment complained of was given. 
Poirier v. H eir, 7 Que. P. R. 09.

Removal of cause from inferior 
Court (pound»—lVont of jurisdi) tion \r- 
rcpularity—Injustice.]—The only duty of a 
Superior Court, on an application for cer
tiorari. i- to determine whether the inferioi 
Court has acted within the limits of its jnr 
i «diction, and whether it has complied with 
the practice and principles of law, and it 
will not be granted upon the latter ground 
if the applicant dot a not shi i that he baa 
suffered an injustice. Therefore, the appli
cation will he dismissed and the conviction 
of the lower Court sustained when the ap
plicant alleges only that justice has not been 
done and the decision of the lower Court is 
erroneous, without alleging any grave irre
gularity in the proceedings. Carpentier v. 
Lapointe, Q. R. 25 8. C. 396.

Removal of conviction—Previous ap
peal to County Court—Destruction of line 
fence Criminal Code, s. 887.1—The right 
of the Court to grant a certiorari is not taken 
away by s. 887 of the Criminal Code in the 
matter of a conviction under the Code for 
destroying a part of a line fence, made by a 
justice acting without jurisdiction, by reason 
that the title to land was in dispute, from 
which conviction an appeal was taken to 
a Comity Court under s. 879 of the Code, 
and dismissed, without consideration of the 
mérita, on the ground that the appeal had 
not been perfected. Rex v. O'Brien, Ex p. 
Ray, 3 E. L. R. 425, 38 N. B. It. 199.

Removal of conviction. notwith
standing statute — Jurisdiction. 1—Not
withstanding the amendment to s. 7 of the 
Ontario Summary Convictions Act, by s. 14 
of 2 Edw. VII. r. 12, taking away the right 
to certiorari, n conviction made by a magis
trate without jurisdiction may be removed 
by certiorari; and where the offence for which 
a conviction la made is found not to come 
within the statute defining the offence, or 
the municipal by-law defining the offence is 
not within the statute which gives the power 
to pass a by-lpw, there is such absence of 
jurisdiction as warrants the issue of a cer
tiorari. Rex v. St. Pierre, 22 Occ. N. 233. 
4 O. L. R. 7(5. 1 O. W. R. 305.

Review of decision of inferior 
Court — Ground*. 1—There is no appeal to 
the Superior or Circuit Courts by way of 
certiorari from decisions of Courts of inferior 
jurisdiction, on the ground of mal jug-, or 
w livre the Judge of the lower Court has failed 
to properly appreciate the evidence. Calvert 
V. Perrault, Q. R. 2(5 S. C. 94.

School rates—Judicial arf.l—An appli
cation to bring up by writ of certiorari the 
school rate fixed by the trustees of the sec
tion. was granted. h< y Cope Breton School 
Section No. 121, 24 Occ. N. 95.

Security — Deposit—Preliminary objec
tions.]—A deposit by the accused with the 
proper officer of $100 cash, though unnccom-
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panied by any written document, is a suffi- 
vient compliance with the requirements of 
Rule 13 or the Consolidated Rules of Courts, 
i $96 At ■ a writ of , « rtiorwri haa laeoed 
preliminary objections thereto should lie 
raised promptly and by means of a substan
tive motion to quash the writ. Regina v. 
Davidsoa. 21 Occ. X. 98, 4 Terr. L. R. 426.

Time for issue extension.]— A party 
who has obtained an order for a writ of cer
tiorari, must cause the same to be issued and 
returned within the delay fixed when his ap
plication was granted, and cannot, by motion, 
obtain leave to issue it afterwards. Joan- 
nette v. Bailer, (t Que. I\ R. 14fi.

Transfer by husband to wife— Declar
ation that transfer void at againtt creditors 
—Operation of execution upon lands.]—On 
the 29th January, 1890, J. mortgaged land 
to his wife to secure $3.760, and on the 23rd 
March, 1907, he transferred his interest in 
the land to her. This transfer was made 
without consideration, and solely at the sug
gestion of J., who said that he told his wife 
that there was then about $7,000 due on the 
mortgage, and the property was of about that 
value. The wife knew nothing of the trans
action, and could not remember whether her 
husband spoke to her about it before he made 
the transfer. At the date of the transfer 
,1. was indebted to the plaintiffs in a large 
sum, and was in insolvent circumstances. 
The plaintiffs, having obtained judgment 
against J.. sought, in an action against him
and his wife, a declaration that the transfer 
was void as against them and J.'s other cre
ditors, and also ashed that iic transfer
should be set aside and the registration there
of vacated :—Held, on the evidence, that, at 
the date of the transfer, J. believed that the 
property was worth more than the amount 
due upon the mortgage, and that his sole ob
ject in making the transfer was to put his 
interest in the property lieyond the reach of 
his creditors and. therefore, the transfer 
should be dcclnred void as against the plain
tiffs ; but the plaintiffs were not entitled to 
a judgment setting the transfer aside or 
vacating its registration. With the above de
claration the plaintiffs would be in a position 
to proceed to realise under execution upon 
their judgment, and a purchaser at a sale 
under the execution would be entitled to be
registered as owner, subject to the mortgage 
to the wife, f'nion llank v. Johnson (1910), 
13 W L It. 619.

Nee Arbitration and Award—Arrest — 
Assessment and Taxes — Courts- 
Criminal Law—Intoxicating Liquors 
—Justice or the Peace.

CHALLENGE.

Nee Triai,

CHAMPERTY AND MAINTENANCE.
Action brought by assignee-trustee—

Assignor beneficially interested in proreeds— 
No right of indemnity against assignor—As

signment (hampertous—It. N. O. ( 1M7 ) v. 
SJ7. |—It is champerty of the plainest sort 
to bring an action on an assignment coupled 
with an agreement that assignee will sue 
and recover, and out of the proceeds pay cos's 
and then divide balance equally between a- 
signor and assignee ; there being no right "f 
indemnity against assignor. Colville v. Nmali 
(19101, 17 O. W. It. 4. 2 O. W. N. 77. 22 
O. L. R. 33. Nee 10 Q. W. R. 908, 2 O. W 
X. 12. 22 O. L. It. 4.

Agreement to assist party to action
Consideration — Invalidity — Intent.] 

The plaintiff, who had been n shareholder 
and secretary of a mining company for a 
number of years and had charge of its bunk
um! an intimate knowledge of its affairs, 
entered into an agreement in writing with 
the defendant, the principal shareholder of 
the company, to give him certain assistance 
for the purpose of enabling him to win a 
suit then pending between the defendant and 
another shareholder in relation to an option 
upon an adjoining property originally held 
by the company, but which the defendant 
had had transferred to himself. In con
sideration of the proposed assistance, tli 
defendant agreed to pay the plaintiff a ->im 
of money in cash in the event of his winamp 
Hi,, suit, and a further sum when a sale of 
the property was effected. At the time -t 
the agreement the plaintiff had ceased to I*' 
a shareholder, and had been paid his salary 
as secretary, and no interest, either legal 
or equitable, was shewn to justify his in >r 
ference in the litigation :—Held, that the con
tract was illegal on the ground of ma in ten 
ance. and that the plaintiff could not re
cover. Craig v. Thompson, 42 N. S. It. 150. 
4 K L. R. 383.

Contribution to costs of appeal
Members of family — Agreement to d>nd>- 
lands in question—Succession right* liti
gious rights—Deed—Description. ]—Tlv- ap
pellants who were desirous of recovering cer
tain property, known as the Dor va I Islands, 
which had formerly belonged to an ances
tor, entered into an agreement with the re
spondents, who were all connected with the 
same family by relationship or marriage. I>y 
which, in consideration of each contributing 
one-tenth of the cost of taking an appeal t» 
the Supreme Court, they agreed to transfer 
to each of them one-tenth of What might lie 
recovered in the suit. The appeal was suc
cessful, ami the present action was brought 
by the respondents to be declared proprietors 
of their shares of the island:—Held, that 'll" 
agreement was not champertous. all the pie
ties contributing to the cost of the appeal 
having an interest to see the property re
stored to the family, and either a direct or 
contingent expectancy of succeeding there*». 
To constitute champerty there must be an 
unlawful interference of a third person to 
support litigation in a matter which in no 
way concerns him, for a compensation ^in
sisting of a share of the amount recovered 
2. Art. 710, C. C., had no application to this 
case Inasmuch as tin- right?- sold by the ap 
pellants were not succession rights. ,'{. Art. 
1382, C. C. cannot be invoked by the party 
who has sold a litigious right, to annul bit- 
own contract. 4. The real estate in ques
tion constituting a distinct and separate area, 
and hearing a single cadastral number, «
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special description thereof in the deed of sale 
was unnecessary. Mr loche v. Deguire, Q. It.
12 K. 11. 2118.

Damages for wrongfully maintain
ing action -lAability — Proof of special 
damage.]—Upon proof of special damage, an 
action for unlawful maintenance lies, not
withstanding that the action maintained was 
unsuccessful :—Held, on the evidence, Hunter. 
C.J., dissenting, that the plaintiff had suf
fered no damage. Decision of Duff, J„ 3 W. 
L. It. 303, reversed. Ncwatrander v. Oeigc- 
rich, 12 It. C. R. 272.

Deed of land — Contract—Joinder of 
claims - Port it ion — Spécifié performance— 
Litigious righta—Retrait auceeaaoral.]—The 
heirs of M. induced several persons related 
to them, either by consanguinity or by af
finity. to assist them as plaintiffs in the pro
secution of a law suit for the recovery of 
lands belonging to the succession of an an
cestor, and, in consideration of the necessary 
funds to he furnished by these persons, six 
of the respondents and the mia-en-rauae en
tered into the agreement sued on by which 
the plaintiffs conveyed to each of the seven 
persons giving the assistance one-tenth of 
whatever might be recovered should they be 
successful in the law suit. In an action au 
petitinre et en partage, by the parties who 
furnished such funds, for specific perform
ance of this agreement :—Held, reversing the 
judgment in Q. R. 12 K. 11. 21 >8 (Davies. J., 
dissenting), that the agreement could not be 
enforced, as it was tainted with champerty, 
notwithstanding that the consanguinity or 
affinity of the persons in whose favour the 
conveyance had been made, might have en
titled them to maintain the suit without re
muneration as the price of the assistance :— 
Held, further, that there could be no objec
tion to the demande au petitoire being joined 
in the action for specific performance. 2. 
That the defence of retrait «/»• druita litigieux 
could not avail in favour of the defendants, 
as it is an exception which can he set up 
only by the debtor of the litigious right in 
question. Powell v. Wattcra, 28 R. <’. R. 
133, referred to. 3. That, as the conveyance 
affected a specific share of an immovable, the 
exception of retrait auceeaaoral could not be 
set up under Art. 710, C. C. Baxter v. Phil- 
lips, 23 S. C. It. 317, and Leclerc V. Beau
dry, 10 L. <’. dur. 20, referred to. 4. That 
the laws relating to champerty were intro
duced into Lower Canada by the Quebec 
\ct, 1774, as part «.f the criminal law "f 
Kngland, and as a law of public order, the 
principles of which and the reason for which 
apply as well to the province of Quebec as 
to Kngland and the other provinces of the 
Dominion of Canada. Price v. Mercier, 18 
S. C. It. 303, referred to. Meloehe v. De- 
autre. 24 Occ. N. 75, 34 S. C. R. 24.

Interest In mineral claims Tra nafer 
—■ Consideration -- Prior litigation.]— In 
llrigga v. Newanander. 32 S. C. R. 405, the 
plaintiff was held entitled to a conveyance 
from the defendants of a quarter interest in 
certain mineral claims. In that action News- 
" under et al. were only nominal defendants, 
the real interest in the claims being in F. 
After the judgment was given, the plaintiff 
conveyed nine-tenths of his interest to G„ 
the expressed consideration being moneys ad

vanced and an undertaking by (1. to pay the 
costs of that action and another brought by 
Briggs, and by a subsequent deed, which 
recited the proceedings in the action and the 
deed of the nine-tenths, he conveyed to (I. 
the remaining one-tenth of his interest, the 
consideration of that deed being $500 pay
able by instalments. Briggs afterwards as
signed the above mentioned judgment and his 
interest in the claims to F. In an action 
by (». against F. for a declaration that he 
was entitled to the quarter interest :—Held, 
affirming the judgment in 10 It. C. R. 300, 
that the transfer to (i. of the nine-tenths 
was champertous, and the Court would not 
interfere to assist one claiming under a title 
so acquired :—Held, also, that the transfer 
of one-tenth was valid, being for good con
sideration id severable from the remainder 
of the iiu si. (Iiegerich v. Pleutot, 25 Occ. 
N. 7. 35 8. C. It. 327.

Mali, ions motive - Cause of action— 
Costa u/ unsuccessful defer cc—Damages.]— 
A defendant against whom a lawsuit has 
been successfully prosecuted cannot recover 
the costs incurred for his defence as dam
ages for the unlawful maintenance of the 
suit by a thin, party, who has not thereby 
been guilty of maliciously prosecuting un
necessary litigation. Uradlaugh v. Newde- 
gate, 11 Que. H. 1). 1, distinguished. Oiege- 
rich v. Pleutot, 35 S. C. It. 327. referred to. 
Judgment appealed from, 12 B. C. It. 272, 
affirmed Newswander v. (Iiegerich, 27 C. 
L. T. 783. 31) 8. C. li. 354.

Void agreement — Parties entitled to 
take, advantage of—Res judicata — Estoppel 
by conduct—Costs.]—The laws of mainten
ance and champerty, as they existed in Eng
land on the 19th November, 1858, are In 
force in British Columbia, and an agreement 
for a champertous consideration is absolutely 
null and void. The defence that an agree
ment is champertous and therefore void is 
open to others than those who are parties to 
the agreement. Per Hunter, CJ>, it la not 
open to a man to stand by and assist another 
to light the battle for specific property to 
which he himself claims to be entitled, and, 
in the event of the latter’s defeat, claim to 
fight the battle over again himself. He is not 
bound to intervene, and if he does not. he 
must accept the result so far as concerns the 
title to the property. At the trial the plain
tiffs obtained judgment declaring that the de
fendant was n trustee of an undivided one- 
quarter interest in two mineral claims ; on 
appeal by the defendant the plaintiff’s in
terest was declared to be only one-fortieth. 
The Court allowed the defendant the costs of 
the appeal, but allowed no costs of the trial 
to either side. Brings and (Iiegerich v. 
Fleutot, 24 Occ. N. 2iM>, 10 B. C. It. 309.

CHANGE OF VENUE.
Bec Venue.

CHARGE ON LAND.
Deed — Priority as between unregistered 

equitable charge and subsequent registered 
conveyance—Effect of grant of land by régis-
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terni owner to an a Miff nee in truet for 
creditort — Aaaignmcnt* Act — Lien Notea 
Art—Regintry Act.]—The defendant It., hav
ing executed mi agreement under weal creat
ing an equitable lien or charge on his farm 
land in favour of the plaintiffs for the price 
of certain machinery, which agreement could 
not, under r. 4 of the Lien Notes Act, R. S. 
M. 1002, «'. 00, lie registered, subsequently 
executed a deed of assignment to the de
fendant II. as trustee for creditors. As re
gards II.'s lands, the wording of the assign
ment was as follows: “The said debtor ac
cording to his estate and interest therein 
and as fully and effectually as he lawfully 
can or may . . . by these presents doth
hereby grant . . unto the said trust<-e
. . . all the real estate, lands, tenements,
and hereditaments of the said debtor . . .
of or to which he may have any estate, 
right, title, or interest of any kind or des
cription, with the appurtenances.” This as
signment was made and duly registered shortly 
after the commencement of this action : — 
Held, that such deed purported to deal only 
with such estate or interest in the land as 
the assignor then had, and did not operate 
or assume to operate so as to convey the 
land free from the equitable charge or lien 
previously given to the plaintiffs. Sections 
». and 7 of the Assignments Act, R. S. M. 
1902, c. 8. do not help the assignee, as the 
assignment was not in the words, or to the 
like effect of the words, given in ss. fi and 7 
provides only that every assignment . . .
shall vest the estate “ thereby assigned ’’ in 
the assignee, and does not assume to give the 
deed any larger effect in the way of passing 
property than on its face it purports to have. 
The only interest, therefore, that passed to 
the assignee, being what was left after the 
plaintiff's equitable charge should be satis
fied. neither s. 72 of the Registry Act, R. 
S. M. 1002, c. 150, nor s. 7 of the Lien Notes 
Aii. can iii'- any application, as they only 
apply to invalidate an unregistered instru
ment as against a registered instrument that 
affects the same estate or interest in lands. 
Canadian Port Huron Co. v. liurnett, 5 W. 
L. R. 270, 17 Man. L. It. 55.

Document under seal creating charge
—Implied covenant to pay deht.)—The de
fendant executed under seal an instrument 
creating a charge on land in favour of the 
plaintiffs, for the price of an engine bought 
from them and interest to be paid by speci
fied instalments. The instrument further 
providid that if notes should lie given by the 
defendant for the several instalments, such 
notes should not be in satisfaction of the 
said lien and charge, but the same should 
continue until payment in full of such notes 
and any renewals thereof. It contained no 
covenant or promise to pay the debt :— 
Held, that a covenant or promise to pay the 
debt could not be implied from the terms 
of th- deed, and that the plaintiffs could 
not have a personal order for payment of 
the debt based upon anything contained in 
it. Watcroua Engine Worka Co. v. Wilton, 
11 Man. L. R. 287, distinguished. Abell 
(John l Engine and Machine Worka Co. v. 
Horma, 10 Man. L. R. 540.

/fee Annuity—Dowra — Execution—Ven- 
rX)H AND PURCHASER—WILL.

CHARITIES.
flee Will.

CHARLOTTETOWN CITY COURT
See Appeal.

CHARTER.
See Municipal Corporations.

CHARTERPARTY
See Insurance—Shipping.

CHARTERED ACCOUNTANTS.
Fees — Tariff.]—The tariff of chartered 

accountants contains no provision allowing 
fees for attendance at Court to be sworn, or 
attendances at their offices to receive papers, 
etc. 2. Chartered accountants are »
allowed a fee of $10 for attendance at s 
meeting for hearing parties or to take evi
dence, when the duration of the session is 
over an hour and a half. 3. A chartered 
accountant is not entitled to any fee upon * 
provisional report prepared by him. Singer 
Manufat luring Co. V. Pinaonnt ault, ti (Ju* I’ 
R. 112.

CHATTEL MORTGAGES AND 
BILLS OF SALE.

1. Rills or Sale, 584.
2. Chattel Mortgages, 589.
3. Lease or Chattels, tiOti.

1. Bills or Sale.
Absolute transfer — “ Defeasance " 

Oral undcratandinff—Property remaining »« 
grantor’a poaaeaaion — Filing—Renewal.] 
The defendant, a constable, levied upon goods 
and chattels in the possession of S. under an 
execution issued on a judgment recovered 
against S. by M. At the time of the levy 
the goods were covered by a bill of sale to 
the plaintiff to secure $150. The document 
purported on its face to be an absolute trans
fer, with a right to immediate possession, 
hut it was referred to in the affidavit as a 
hill of sale, and the evidence shewed that 
there was an understanding, not reduced > 
writing, that 8. should get the property hack 
on payment of the amount secured. After 
the filing of the bill of sale, the property 
was allowed to remain in the jiossession of 
8. :—Held, that the fact of the property re
maining in the possession of the grnnt-ir was 
not a fraud in itself, hut a matter for the 
consideration of the trial Judge, and he hnv 
ing found that the amount named a» the 
consideration was due from the grantor to 
the grnntee, and that the transaction wits not 
tainted with fraud, and the amount of pro
perty transferred not being excessive, there 
was no reason for disturbing his finding 
The same principle would apply to the fact 
that the provision for redemption of the pro-
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pert y covered was not reduced to writing. 
The oral agreement for the return of the 
property was not a “ defeasance ” in the 
sense in which that term is used, and the 
section of the Act which requires every de
feasance to which a bill of sale is subject to 
be filed with it, was not applicable. The bill 
of sale having been n ado and filed prior to 
the passage of the Bills of Sale Act of 1899 : 
—Held. that it was validly filed subject to the 
special clause ns to the filing of a renewal 
statement, and, the time prescribed for the 
filing of a renewal statement not having 
elapsed, that the bill of sale was in no way 
affected by such provision. Front v. .1/ar
my. 34 N. K. Reps. 184$.

Actual and continued change of
possession —Rights of execution creditors— 
Rule 356 (N.W.T.)—Consideration—Past in
debtedness- False statement In bill—Inte"- 
pleader. Mueller v. Cameron ( N.W.T. i. “ 
W. L. I». 524.

Affidavit of bona fides—Execution — 
Fraudulent assignment. 1 The Pills of Sale 
Ordinance makes necessary an affidavit “ that 
the sale is . . . not for the purpose of hold
ing or enabling the bargainee to hold 
the goods. against any creditors of
the bargainor.”—Held, that the use of the 
words " the creditors" instead of “ any cre
ditors” in the affidavit of bona fide* did not 
invalidate the bill of sale.—The same Ordin
ance makes necessary an affidavit ‘‘of a wit
ness thereto of the due execution thereof.”— 
Held, that, ns attestation is not made essen
tial to the validity of a bill of sale, it is not 
necessary to call the attesting witness to 
prove the execution thereof.—Held, also, on 
the evidence, that, inasmuch ns the trial 
Judge could reasonably find, as he had, that 
there was no fraudulent intent on the part 
of the bargainee, the bill of sale could not 
be held void ns being made with intent to 
defraud creditors of the bargainor, and that, 
inasmuch ns the trial Judge could reason
ably find, as he had, that the bargainee was 
not in fact a creditor of, hut a bona fide 
purchaser from, the bargainor, the bill of 
sale could not he held void as being made 
with intent to give, or ns having the effect 
of giving, a preference to one creditor over 
another, and that therefore the hill of sale 
was not void under the Ordinance respect
ing preferential assignments. Emerson v. 
Itannerman, 1 Terr. L. R. 224.—Affirmed 10 
8. C. R. 1.

Bailee—Sheriff's liability — Jut tertii. ]— 
Defendant ns sheriff under an execution 
against A. the father of plaintiff seized a 
horse which plaintiff claimed, and which lie 
also alleged belonged to P. by virtue of a bill 
of sale to the latter.—On motion for new 
trial on the ground that the Judge refused to 
direct the jury that the bill of sale to R. 
was an answer to the plaintiff’s case :—Hcld. 
(Peters, J.), that the bill of sale was an 
answer to the plaintiff’s case. Stewart V. 
dates (18811, 2 P. E. I. R. 432.

Consideration - Marriage settlement — 
Fast indebtedness—Necessity for truly stat
ing.]—The claimant in an interpleader issue 
claimed under a bill of sale whereby the 
goods seized were assigned to her for an ex
pressed consideration of $1,000. In support 
of this consideration, she proved a marriage

settlement, whereby the defendant in the 
main action, her husband, in consideration 
of marriage, settled on her the sum of $3.000. 
and charged this sum on his property, and 
she alleged that the bill of sale was given in 
pursuance of this settlement, which settle
ment was properly made and executed in ac
cordance with the laws of the province of 
Quebec :—Held, that under the provisions of 
s. 11 of the Pills of Sale Ordinance (c. 43.
c. o. 1808). the bill of sale was void as 
against creditors, inasmuch as the considera
tion therein was not truly expressed. Sas
katchewan Lumber Co. v. Michaud, 1 Sask. 
L B. 112, 8 W L B. 946

Crops — Assignment of interest in as 
security for defendant—Hills of Sale Ordin
al! > e — Assignment not filed — Invalidity 
against execution creditors of assignor—In
terpleader.] — Summary trial of an inter
pleader Issue The sheriff had seised the 
defendant's interest in 500 bushels of grain, 
defendant as landlord receiving half of the 
crop. The claimants held an assignment of 
the lease ns security. The claimants were 
barred, there being no change of possession 
and the l<-as<- not having been registered. 
Hobinson v. Lott, ft W. L. R. 684. 2 Sask. 
L. R. 150, reversed, 11 W. L. R. 50. 2 Sask. 
L R. 270.

Document having effect of bill of 
sale Taking possession under — Necessity 
for filing — “ Hirer, lessor, or bargainor."] — 
Action for a declaration that a transfer 
of goods from the defendant to his brother, 
was void under c. 11 of the Acts of 1898, 
and ss. 1, 3, and 4 of R. S. N. 8., 5th ser., 
c. 02, because it was not filed. By the docu
ment in question the defendant transferred 
a stock of goods in store to the amount of 
$1,800. and agreed to pay for the same 
by paying notes of P. & Co. to the amount 
of $5041, and by giving them notes for the 
balance of $100 each, one payable every six 
months. The document concluded : “The 
said (i. H. to hold the goods in store, and 
whatever goods may come in after shall be
come the property of the said G. II. until the 
said (1. II.'s claim ,s paid in full. If I fail 
to pay any of the above named notes, the 
said Q. 11. can take over possession of the 
business and all stock in the said store at 
time of me failing to n >et or pay above 
or aforesaid named notes.” This document 
was not filed, and was not accompanied by 
any affidavit. After O. II. had taken posses
sion of the stock of goods under the power, 
plaintiffs attached the goods ns the property 
of an absent or absconding debtor, and sought 
to have the transfer set aside.—Held, that 
the document in question came within the 
term “ bill of sale.” as defined by R. S. N. 
S. c. 92, s. 10, and should have been filed, 
and was liable to be defeated for non-filing 
up to the time that G. 11. took possession 
under it :—Held, also, that G. II. did not 
come within the category of a "hirer, lessor, 
or bargainor.” within the meaning of s. 3 of 
c. 92. and that such section had therefore no 
application. Manchester v. Hills, 34 N. 8. 
Reps. 512.

Evidence—Copy certified by registrar of 
deids in foreign country -Secondary evidence 
of contents of original—Evidence of sale in 
foreign country—Application of foreign law 
— Delivery and change of possession —
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Fra adulent intent—Consideration — Untrue 
statement in bill—Interpleader. Hennenfeat 
v. Mtib hoar (N. W. T.l, (1900), 3 W. L. 
R. 171

Extension of time fov registration—
R. 8. B. C /W>7. r. St, ». 7 (21 -Order— 
Term»—Intervening right*.] - A company, 
domiciled in Toronto, Ontario, took n hill of 
sale on goods in Grand Forks. British Colum
bia. It was not possible to send the instru
ment to Toronto and have it returned for fil-
lag with the registrar with the affidavit <>r
bona fide* within the five days required by 
s. 7. s.-s. 2. of the Bills of Sale Act, 1905:- - 
Held, that in the order granting an extension 
of time for filing the instrument there should 
he a provision protecting intervening rights.

, W /• I 4 Co 7 W i B 871 18 
B C 11 271.

Fallnre to renew — Vctr bill—Prerioua 
agreement — Validity -Absence of Fraud — 
Statute of Fraud* — Po»*r**ion—Affidavit— 
Cnmmiaaioner — Solicitor.] — A bill of sale 
given in connection with the sale of a business 
held by the vendor for the benefit and pro
tection of the plaintiffs, who had endorsed 
certain promissory notes given by the vendee 
in payment of the purchase money, having 
expired, in consequence of failure to renew 
it under the provisions of the Act, the plain
tiff. in pursuance of an agreement made at 
the time of the sale, demanded and received 
a second bill of sale, to secure the amount 
for which he remained liable in respect of 
the original endorsements, as well as certain 
amounts for which he had become liable as 
endorser >d other promissory notes. There 
being no question of insolvency on the part 
of the maker at the time the second bill of 
sab* was given, and no fraudulent purpose, 
and the terms of the agreement being ac
curately set forth : — Held, that there was 
no pretence for holding the hill of sale void 
under the Statute of Elisabeth: that the fact 
that the plaintiff had taken possession under 
his bill of sale, and was In possession at the 
time the sheriff made his levy, was sufficient, 
in the absence of fraud, to enable the plaintiff 
to maintain his action ; and. following 
Freight on V. Reid. 27 N S Reps. 72. that the 
affidavit to the bill of sale was not bad be
cause it had been sworn before the solicitor 
by whom the bill of sale was prepared. 
Moahrr v. O'Brien, 37 N. 8. Reps. 280.

Fraudulent bill of sale f'onreraion of 
good* by holder of aubaequent unregiatered 
lien—Juatifiratiem.)— In an action for conver
sion, the plaintiff claimed title under a regis
tered bill of sale which the jury found was 
made without consideration: and in fraud of 
creditors, the defendant justified the taking 
under an unregistered lien note given subse- 

ueut to the hill of sale:—Held, that the ver- 
let was properly entered for the defendant. 

Poitra* v. Pelletier, 2 E. I, R. 463. 38 N. B. 
R. 68.

Hire receipts—Tranafer of right*—Con
ditional aalca—Subrogation.]—The purchaser 
of a piano under a hire receipt, by which, on 
his completing certain payments on account, 
the property was to pass to him, but in the 
meanwhile to remain in the vendors, before 
he had paid the required sum, agreed with 
his wife that sic- should purchase bis Interest 
and pay the balance due the vendors. There

was no bill of sale registered, nor such change 
of possession as required by the Bills of Rale 
and Chattel Mortgage Act, It. S. O. c. 148 — 
Held, that the transaction was invalid as 
against execution creditors, under s. 37 of 
that Act; and that the transaction was not 
within s. 41, s.-s. 4, which was intended to 
except only conditional sales of chattels, with
in It. 8. O. c. 140.—Held, however, that the 
wife was entitled to he subrogated to the 
rights of the vendors of the piano to the ex 
tent of the payments made by her. Fby v 
MeTa riah, 20 Occ. N. 876. 32 O. It. 187.

Invalidity Security — Mala fide»—Con 
tract—Construction — Sale of goods—Prop 
erty not passing—Scope of contract—Priori
ties. Bloomatrin v. ./. />. McArthur Co 
(Man.), 8 W. 1,. It. 753.

Invalidity—Transfer of goods in th nr 
dinary course of business Rale of stock - n 
bloc—Application of Bills of Sale Act. 
(Jrcenbury v. Lenz (B.C.), 2 W. L. It. 04.

Mining agreements by which owner or 
lessee of a mine authorizes another to work 
it on shares need not be registered under IV 
C. Bills of Sale Act, 1905. Trace» v. For
mat (1900), 14 B. C. It. 183; affirmed 42 S 
C. It. 514.

Non-compliance with Bills of Sale 
Ordinance Insufficient description of goods 
—Invalidity—Actual and c. ntinned change of 
possession—Bargainor remaining in apparent 
possession. Sraighcr v. Rotaru (N.W.Tl. 
(1906). 3 W. Ij. It 486.

Sale without change of possession
Abaener of fraud - Pledge - Third person*. | 
The sale of an immovable thing, not followed 
by change of possession, but made in good 
faith and without fraud, even if the purpose 
be to give the article in pledge to the pur
chaser, transfers the property to him ns well 
against third persons as between the cunt met
ing parties. Bergeron V. Campeau, Q. It 25 
8. C. 26.

Security in form of absolute sale
Bill* of Sale Act.]—When the transaction 
evidenced by an instrument in the form of 
an absolute bill of sale is in fact the giving 
of security for an existing debt, the parties 
cannot evade compliance with ss. 2 and 3 of 
the Bills of Sale Act. R. S O. 1897 c. 148, 
merely by the form of the instrument. If. 
however, the real transaction is u sale with 
a right of re-purchase upon certain terms, the 
vendor can only be required to observe the 
provisions of s. 6. Hope v. Parrott. 24 Occ. 
N. 206. 7 0. L. It. 496, 2 O. W It. 24s, 3 O. 
W. It. 4IH).

Staying sale - Payment into Court 
Amount.]—In suit by mortgagor to set aside 
bill of sale, an interim injunction order lo
restrain a sale by mortgagee was granted, 
upon condition of mortgagor paying into 
Court the amount due mortgagee.- -The hill 
of sale was collateral security for promissory 
notes, some of which had been endorsed over 
fur value :—Held, that the amount to be paid 
into Court should not be reduced by amount 
of such notes. Petropouloa v. F. F. William*
Co. (1906), 26 C. L. T. 468. 3 N. B. Bq. 267
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Taking possession I tills nf Sale Art— 
Defeasance— Authority of partntr to crecule 
bill Locus stsndi nf creditor | Where the 
goods comprised in a bill of unie wen- within 
21 days after its execution bona fide taken 
possession of by the bargainee, the Kills of
Sale Act waa held not to apply, and it was 
immaterial that the bill was subject to a de
feasance not contained in it. Semble, that a 
judgment creditor of the bargainors (a part
nership I had no locus standi to attack the 
bill on the ground that a member of the firm 
had no authority to execute the bill on behalf 
of the firm :—Held, that he had implied au
thority. or that bis net was ratified, or that 
his partners were estopped from denying his 
authority. McClary Mfg. Co. V. Iloirland, 
9 B. C. R. 471».

" Transfer of goods in the ordinary 
ronrse of business " Rah of stork en 
block Application of Hills of Sale .let.| — 
The plaintiff bought a stock of goods ra bloc, 
and the defendant attacked the sale, on tIn- 
ground that it was part of a scheme between 
the plaintiff and bis vendor to defraud cer
tain wholesale houses. A jury found that the 
transaction was bona fide, but, on motion for 
judgment, the defendants questioned the val
idity of the bill of sale to the plaintiff, on a 
number of grounds, one of the plaintiff's re
plies to which was that the Bills of Sale Act 
did not apply, as this was a transfer of goods 
in the ordinary course of business, excluded 
from the operation of the Act by s. 2 (R. 8. 
B. C. 1K!>7 c. 32 ; B. C. stat HNIf» c. 8. s. 3) : 
— Held, that the words "transfer of goods in 
the ordinary course of business," were wide 
enough to include the sale of a stock in 
trade en bloc. Qreenburg v. Lem, 12 B. C. 
R. 305.

Validity as against execution credi
tors of bargainor — Consideration—Mar
riage settlement — Past indebtedness—Con
sideration not truly expressed—Bills of Sale 
Ordinance, s. II—Interpleader. Saskatche
wan Lumber Co. v. Michaud (Saak.», 8 W. 
L It. IMG.

Want of registration — Validity as 
against fraudulent salt with notice.]- Bill 
of sale of a horse, given to secure a bal
ance due on purchase price, although un
registered, cannot be defeated by a fraudu
lent sale to third party with notice.—In an 
action for alleged wrongful taking and de
tention of a horse, defendants relied on an 
vrregistered hill of sale given to defendant 
B. bv owner M., in trust to sell the horse, 
retain a balance due on purchase price, and 
|-aj balance p» M.:—Held, the bill of sale 
so given, although unregistered, was not de
feated by a fraudulent sale to plaintiff, who 
was not a bona fide purchaser for value and 
who had notice of the claim. McLeod v. 
th w - fit -1006). 38 N f> It 151.

2. ClIATTF.I. MORTOAtlEfl.

Action by creditors to declare 
fraudulent and void -Failure of proof of 
insolvency of mortgagor — 1 >vfect In chat
tel mortgage—Affidavits of bona fides—Re
newal — President of incorporated company 
—Necessity for authority from directors — 
Construction of Chattel Mortgage Act and

amendments—Seisure under mortgage—Ex
cess—Inventory—Waiver—Abatement of ac
tion by assignment of plaintiffs pendente life
— Revivor in name of assignee—Right of as
signee to question validity of mortgagee. 
Universal Skirt Manufui luring Co. v. tiorm- 
/- y. lu O W. B 918.

Action to set aside a chattel mortgage 
as fraudulent and void and have an account 
taken of defendant's dealings in connection 
with purchase of a restaurant :—Held, upon 
the evidence, that the chattel mortgage for 
$»».'{<> should be reduced to $502.55. Vlahos 
v. Cuppas (1009), 14 O. W. R. 465.

Affidavit for renewal — Words having
same meaning us those in form prescribed
— Ownership of offspring of mures cov
ered by mortgage - Removal of chattel'» 
out of division — Subsequent purchaser — 
It ills of Sale and Chattel Mortgage Act, R. 
S. M. 1002, e. It. ss. 20, 29.1—The legal 
estate iu the offspring of mares comprised in 
a chattel mortgage covering them and also 
“ the Increase " from them, is in the mort
gagee, and title to such offspring cannot be 
acquired by one who purchases them in good 
faith for value, although he receives delivery 
from the mortgagor before the mortgagee at
tempts to get possession. Dillarcc v. Itoyle, 
42 V ('. R. A12. and Temple v. Xicholson, 
Cassels* Sup. Ct. Dig. 114. followed.—2. Sec
tion 21» of the Bills ,.f Sale and Chattel 
Mortgage Act. R. S. M. llMrj. e. 11, is suffi
ciently complied with by the use of the ex
pression " kept on foot " in the mortgagee's 
affidavit for renewal of a chattel mortgage, in
stead of the words "kept alive" used in that 
section, ns the two expressions mean the 
same tiling. Umtrson V. Ilanmrman, 19 S'. 
C. R. 1. followed.—3. Tlw- "subsequent pur
chaser '' mentioned in s. 21» of the Act. against 
whom a chattel mortgage will cease to be 
valid upon goods removed out of the division 
where it is registered, unless a certified copy 
is registered in the division to which the 
goods have been removed within 6 months 
after the removal, must be one who pur
chased after the expiration of such period 
of 6 months. Ilulbert v. Peterson. 36 S. C. 
R. 924, followed. Ropir v. Seott, Wallace 
v. Scott, (lalhraith V. Seott, 5 W. L. It. 341, 
16 Man. L. R. 594.

Affidavit of bona fides- Affidavit upon 
renewal—Hills of Sale and Chattel Mort
gage Act, s. to—3 Kdw. VII. c. 7, s. SO 
(O.) — President of im orporated company
— Xewssity for authority from directors
— Knowledge of facts -- Position of depon
ent ** Officer or agent " Creditors fol
lowing proceeds o* goods — Status of cre
ditors attacking chattel mortgage.] - Coder s. 
10 of the Bills of Sale and Chattel Mortgage 
Act. ns enacted by 3 Kdw. VII. c. 7. s. 30 
(O), the affidavit of bona fides and the affi
davit required upon the renewal of a chattel 
mortgage, where the mortgagees are an in
corporated company, if made hv the presi
dent. vice-president, manager, assistant man
ager. secretary, or treasurer of the company, 
need not state that the deponent is auth
orised by resolution of the direeto ' in that 
behalf, nor (Riddell, J.. dissenting) that he 
is aware of the circumstances connected with 
the mortgage and has personal knowdedge of 
the facts deposed to; the words "officer or
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agent” in the section, according to ila pro
per const ruction, being confined in their ap
plication to nn officer or «gent who k not one 
of the principal officer* above enumerated.— 
Hank of Toronto v. McDougall, 15 C. P. 475, 
and Freehold Loan and Having* Co. v. Hank 
of Commerce, It V. C. It. 284, applied and 
followed, notwithstanding the amendments to 
the statute.—Per Mabee and Itiddell, .1.1., 
that the statute does not make It imperative 
that the position of the deponent should be 
sworn to.—Semble, per Britton, ,7., that a 
creditor, although suing on behalf of him
self and all the creditors of his debtor, the 
latter not having made nn assignment for 
the benefit of creditors nor having been de
clared an insolvent, cannot follow the pro
ceeds of goods taken under a conveyance not 
void for fraud in fact, but simply declared 
invalid by reason of non-compliance with 
the Hills of Sale and Chattel Mortgage Act. 
Itiddell. .7.. rontra.—Itiddell, .7.. In coming to 
the conclusion that the plaintiffs were en
titled to succeed in their attack upon the 
defendants' chattel mortgage, considered vari
ous defemcH concerning the status of the 
plaintiffs and other matters. Cnivcrsat Skirt 
Manufacturing Co, v. flormley, 17 O. I,. It. 
114. 11 O. W. It. 1110.

Affidavit of bona fldes durât—Hills of 
Hale and Chattel Mortgage Act — ” .S'irora ” 
— Agent - - Occupation of mortgage.] — 1. 
The affidavit of bona fides on a chattel 
mortgage is sufficient, although it pur
ports to lie the joint affidavit of two 
mortgagees, and the jurat does not shew that 
they were severally sworn. The insertion 
in the affidavit of a clause reading “ that 
I am the duly authorised agent of the mort
gage»'." was an apparent mistake, and did 
not vitiate it. although it was the affidavit 
of the mortgagees themselves.—3. The fact 
that it is stated in the jurat that the affidavit 
has been " sworn," whereas the deponents 
affirmed, is not a fatal objection, as by the 
Interpretation Act the expressions " swear ” 
and “sworn" respectively include " affirm 
solemnly " and “ affirmed solemnly.”—4. The 
Pills of Sale and Chattel Mortgage Act. It. 
S. M 1902. c. 11. s. 5, does not require that 
the occupation of the mortgagee should be 
stated in 'he affidavit of bona fide». Hrodic 
v. Ruttan. 1(1 p. ('. R. 207. followed. Dyck 
v. Grarning, 15 W. L, It. 171, 17 Man. L. 
It. 1.58.

After acqnlred property Transfer of 
chattelA and butine*» to incorporated com
pany Seizure and Male of chattels by mort
gager*i — Conrereion — Estoppel — Plead
ing — Description.] — The plaintiffs in May, 
1007. in pursuance of a previous agreement, 
purchased the business, plant, and stock in 
trade of L. Pros., subject to their debts and 
liabilities. One of these was a loan of $4.000 
from the defendants secured by a chattel 
mortgage of all the plant and stock In trade 
of L. Pros. This chattel mortgage con
tained a provision that it should cover all 
after-acquired goods and chattels brought 
upon the premises owned or occupied by the 
plaintiffs or used in connection with their 
business during the currency of the inort- 
gsge The plaintiffs had been Incorporated 
as a company prior to the date of the chattel 
mortgage, and I,. Pros, were the principal 
promoters and became the president and

vice-president respectively, being in fact the 
controlling shareholders. $2.104.(54 <>f tin 
money lent by the defendants to L. Bros 
was handed over to the plaintiffs, ami liv 
them applied towards payment of the debts 
of L. Bros. The plaintiffs paid on instn! 
ment of the interest due to the defendants 
on the $4,(HK) loan:—Held, that the pr 
vision in the chattel mortgage as aftei 
acquired goods was as binding upon the 
plaintiffs as purchasers of the mortgaged 
property with notice of it as it would li
lt pon the executors or administrators of tin- 
mortgagors. nnd that the defendants had n 
good valid lien and charge upon all after- 
acquired goods brought upon the premises 
in question by the plaintiffs. Mitchell \ 
irinâ/ou, 2 Story (530. followed. 2. That 
the plaintiffs were, in the circumstances, 
estopped from disputing such lien and charge 
Pickard v. Scar<.. (5 A. & E. 4(5!), and Fa, 
man v. Cooke, 18 L. ,7. Ex. 110, followed. 
And the defendants were entitled to shew n 
evidence the facts constituting such estoppel, 
although it had not been pleaded, as an 
estoppel in pais need not be pleaded to mnk 
it obligatory. 3. That the mortgage was not 
void as to tin- after-acquired goods becatts,- 
of the generality and vagueness of the des- 
cription. Lazarus v. Andrade, 5 C. I\ |, 
followed. Imperial Hrcu crs Limit, d y. (icltn 
18 Man. L. R. 283, 0 W. L. R. 90.

Buildings — Appurtcnanec* of ferry 
Remedy—Detinue—Ettoppcl. |—The defend
ant gave a chattel mortgage to the plain 
tiffs on certain buildings, and also a certain 
ferry, and “ the ferry boat with cables, pul
ley. and other machinery used therewith." 
Held, that detinue or replevin would not In
for the buildings, at least where the defend
ant was in possession of the land on which 
they stood ; nor for the ferry boats or attach 
monts, as they were appurtenant to the ferry 
which was an easement arising in respect of 
land.— (21 That there was no estoppel by 
the mortgage, in such sense as to make d»- 
tlnue or replevin an appropriate remedy fir 
property of the character in question. Stim- 
son v. Smith, 1 Terr. I.. R. 183.

Collateral contract — Ratification of 
mortgage — Performance of contract — Evi
dence — Seizure under chattel mortgage 
Counterclaim for breach of contract.] Tin- 
plaintiff sued for damages for wrongful sei 
zure and conversion of horses. The defend 
ant alleged that the horses were seized under 
a chattel mortgage made by the plaintiff to 
him. the defendant. The mortgage contained 
n clause enabling the defendant to seize if 
he felt insecure. The defendant alleged that 
at the date of the seizure (14th October. 
19081, the payments under the chattel mort
gage were overdue, and also that the plaintiff 
had attempted to sell the horses, and that In- 
(the defendant! fell insecure. The amount 
of the chattel mortgage was by Its terms, to 
he repaid in two instalments, on the 1st Aug
ust, 1907. and the 1st February, 1908. Tin- 
defendant counterclaimed for the balance due 
under the chattel mortgage, after crediting 
the proceeds of the sal" of the horses, and 
also for expenses incurred for the plaintiff 
at his request in defending nn action, and 
also for damages for breach of an agreement 
whereby the plaintiff agreed to deliver o<>rd- 
wood to tiie defendant. In reply the plain-
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tiff alleged that the chattel mortgage was 
given as security for the wood agreement, 
under which the plaintiff was to deliver the 
wood before the 1st April, 1908; that lie did 
deliver large quantities of wood, until, on the 
30th January, 1908. the defendant requested 
him to postpone delivery of the residue until 
the following winter, and that he < the» 
plaintiff) had always been willing and ready 
to complete. The plaintiff also asked that 
the chattel mortgage should be rectified so ns 
to conform to the agreement: Held, that, 
even if the mortgage were rectified, the plain
tiff would still be in default, ns on the 1«t 
April. 1908, he admittedly had not wholly 
repaid the defendant either in wood or 
money : and upon the evidence, the plaintiff 
had not established that the defendant had re
quested him to delay delivery of the rest of 
the wood : -Held, also, that, on the evidence, 
the plaintiff was not entitled to succeed upon 
his counterclaim. Both action and counter
claim dismissed with costs. Mayer v. Markic 
<11)10). 15 W. L. It. 128.

Consideration Endowment of promis- 
lory note.)—Under s. 56 of the Bills of Ex
change Act, 1890, a person who endorses a 
promissory note, not endorsed by the payee, 
is liable as an endorser to the latter. Judg
ment of the Court of Appeal, 2 O. L. K. w, 
21 Occ. N. 375, on this point reversed. The 
provisions of the Ontario Bills of Sale Act 
requiring the consideration of a chattel mort
gage to be expressed therein is satisfied when 
the mortgage recites that the endorsement 
of a note is the consideration, and then sets 
out the note. Only the facts need be stated, 
not their legal effect. Judgment of the Court 
of Appeal on this point affirmed. Robinson 
?. Mann, 22 Occ. N. 2. 31 8. C. R. 484.

Contracts —Getting oxide contracté mode 
in fraud of ireditors—Prescription—Oppos
ing seizure boxed on an art of alienation— 
Lapse of a year without xuit brought—Gift 
disguised under the name of a tale.]—An 
execution creditor who permits more than a 
year to pass after the production by his 
opponent of a bill of sale under which the 
latter claims to be the owner of the goods 
seized is no longer entitled to contest the 
title of his opponent by declaring the in
validity of the bill of sale as made in fraud 
of creditors. A bill of sale in which the price 
mentioned is fictitious has the same force 
as a gift. Rots v. Lefebvre. 1909, Q. It. 36 
8. C. 210.

Creditor refusing to accept debt 
tendered him and proceeding to realize 
on security.]—A creditor who. holding col
lateral security, refuses to accept the amount 
due him, duly tendered by the debtor, and 
proceeds to collect or realize on the security, 
is liable for the damage thereby caused the 
debtor. Itesgroscillers v. Anderson (1909). 
Q. It. 30 8. C. 234.

Default—Seizure of chattels -Sole—Rest 
price not realised—Liability of mnrtgaaer.] 
—When a mortgagee seizes chattels under n 
chattel mortgage, he must, if he sells the 
goods, realise the best price that can bo ob
tained; and if he fails to make use of such 
means as may be necessary to secure such 
price, he must account to the mortgagor for 
the full value of the property, Grimes y. 
Gauthier. 7 W. L. It. 485. 1 Saak. L. R. 54.

Description — Renewal — Time.] — 
Goods were described in a chattel mortgage 
as follows :—“ All and singular the goods, 
chattels, stock-in-trade, fixtures, and store 
building of the mortgagors used in or per
taining to their business as general mer
chants, said stock-in-trade consisting of a 
full stock of general merchandise, now being 
in the store of the said mortgagors on,” etc. 
Held. Rouleau, J., dissenting, that the de
scription was sufficient. The mortgage was 
filed 12th August. 1886. at 4.10 p.m. ; a renew
al was tiled 12th August, 1887, at 11.49 a.ui. 
Held, Rouleau, J., dissenting, that the re
newal was filed within one year from the 
filing of the mortgage. Quirk v. Thompson, 
1 Terr. L. R. 159.

Description — Construction — Ejusdem 
generix rule.]—Held that the following de
scription in a chattel mortgage. " All office 
fixtures, lamps, desks, chairs, furniture, sta
tionery, and all goods, chattels and effects 
now in the store and office of the mortga
gor.-," did not include a safe, the general 
words being restricted by the preceding words. 
Goldie v. Taylor. 2 Terr. L. R. 298.

Description — Sufficiency — Cattle — 
Identification - Situation — License to mort
gagor to sdl cattle—Contemporaneous agree
ment—Consideration.]—In a chattel mort
gage the property was described as follows :— 
“ All cattle and horses of whatever age and 
sex branded ‘ 3 ' on the left side and all in
crease thereof from time to time until the 
moneys hereby secured are fully paid, to
gether with the ‘ 3 ’ brand and the branding 
irons for said braud, and all right, title, and 
interest therein and thereto —Held, a suffi
cient description. For the purpose of identi
fication. it was not necessary that oil the 
brands borne by each animal should be re
ferred to.—Held, also, that the mention of 
the locality where the cattle were when the 
mortgage was made was unnecessary. The 
mortgage in question contained the following 
proviso : “Provided always, anything here
inbefore contained to the contrary notwith
standing, that the said mortgagors shall be at 
liberty at any time to sell bulls and steers." 
Held, that this power was restricted to sales 
authorized by a contemporaneous agreement 
between the mortgagor ami mortgagee, viz., of 
such animals as U might become necessary to 
sell to pay running expenses. Held, also, 
upon the evidence, that the consideration was 
duly expressed in the mortgage. Graveley v. 
Sprenger, 20 Occ. N. 147.

Endorsement of note Payment — Set
ting oxide mortgage.] While the endorsing 
by a person not a party to a note of his 
name upon it, before it bad been endorsed by 
the payee, is not an endorsement in the legal 
sense so as to make that person legally liable 
to the payee, a chattel mortgage to the in
tending endorser to secure him against the 
liability intended to be incurred cannot be 
set aside by the mortgagor’s assignee for 
creditors after the mortgagee had paid the 
note in question. Robinson v. Mann, 21 Occ. 
N. 375. 2 O. L. It. 63.

Executed in blank -Filled in later ac
cording to mortgagors' instructions — Com
pliance with—R. S. O. < 78.97), c. 748.]— 
Plaintiff ns assignee of the estate of M. II. 
Craig, of Iiurou Co., brought action to re-
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cover damage* for alleged Illegal seizure and 
sale of Craig’» good». Defendants seized the 
goods, before plaintiffs assignment, on chat
tel mortgages, which Craig had signed in 
blank and which were filled in later according 
to Craig’s Instructions. Teetsel, J.. held, 
that the mortgages were valid, despite the 
manner in which they were made. Counter- 
claim was also dismissed.—Divisional Court 
affirmed above judgment on the ground that 
the statute was sufficiently complied with.
u #* X BaU 11910). 16 n w B 63t i
O w N 1008

Execution - Filing—Validity—Renewal 
—Machinery—Interpleader—Rights of execu
tion creditor—Payment out of Court—Costs. 
TrussUr Brothers Limited V. Quinn. 6 O. W. 
R. 371.

Execution not authorized by mort
gagor company — Trad:ng company — 
Affidavits of execution and hona fidrs strorn 
before solicitor for parties to mortgage — 
Alberta Bills of Sale Ordinance—Rule $08— 
Alberta Assignments Act, s. 40.] — Inter
pleader issue ns to validity of a chattel mort
gage. Chattel mortgage held valid where ex
ecuted by president, secretary and managing 
director, the company being composed of 
these three persons. In such a case there 
was no necessity of a shareholders' meeting 
and the passing of n formal resolution :— 
Held, that the company had power to mort
gage. It is not invalid because affidavits <.f 
execution and bona fides sworn before solici
tor for parties to the mortgage.—Held, fur
ther. the mortgage valid as to one creditor 
and invalid ns to the other, the former hav
ing used pressure and agreed to make future 
advances. Rarthels Shetran <f Co.. Ltd. v. 
Winnipeg Cigar Co. (Alta. 1. 10 W. L. R. 203.

Foreign chattel mortgage — Removal
of goods to Territories — Son-registration— 
Rights of mortgagee—Bona fide purchaser.] 
—A chattel mortgage made in a foreign coun
try upon goods there, which is valid and 
binding there ns against not only the mort
gagor. but also subsequent mortgagee and 
purchasers, is valid and binding to the same 
extent in the Territories, notwithstanding 
that the provisions of the Hills of Sale Or-
dlnancee of the Territories have not I... ..
complied with. Where, therefore, goods then 
being in a foreign country were comprised 
in such a mortgage and subsequently removed 
to the Territories, and there taken by the 
agent of the mortgagee out of the possession 
of n bona fide purchaser for value without 
notice to the mortgagor, and the latter sued 
the agent for conversion : — Held, that the 
plaintiff could not succeed. Bonin v. Robert
son. 2 Terr L. R. 21. 14 Oec. N. 150.

Growing crops - Seed grain—Affidavit of 
bona fides — Landlord and tenant — Dis
tress for rent.] — 1. Tinder a lease for a 
year, dated the Oth April, reserving as rent 
one third of the crops, and providing that 
the lessee should thresh the grain and 
draw it to the elevator or cars to be 
stored and shipped as might be agreed be
tween the parties in the name of the lessor, 
but fixing no time when that was to In- 
done, there is no rent due until the end of 
the year, and a distress by the landlord in 
November following is illegal.—2. A distress 
for rent is unlawful if the tenant is not in

possession at the time.—3. A chattel mort 
gage will not he held void, under s. 12 of 
the Hills of Sale and Chattel Mortgage Act. 
R. S. M. HHXZ, c. 11, because the affidavit 
of bona fides made by an agent stated that 
he bad “ a knowledge of all the facts con- 
nmed with the said mortgage.” instead of 
saying, in the words of the section, that hi- 
was " aware of all the circumstances." Km 
erson v. Bannerman, 10 S. C. R 1, anil 
Rogers V. Carroll. 30 O. R. 328. followed.— 
4. It is no objection to a mortgage on grow
ing crops to secure the price of seed era in 
supplied, that the grain had not been sold i , 
the mortgagor by the mortgagee himself, but 
was purchased by him for the mortgagor 
from a third party. Kirchoffer v. Clement. 
11 Man. L. R. 400, followed.—5. T’nder s. 
30 of the Act, it is a fatal objection to a 
mortgage on growing crops or crops to he 
grown, if it w taken for anything beyond 
the price of the seed grain furnished and 
interest thereon. Meiqhen v. Armstrong, it*, 
Man. L. R. 5.

Husband and wife Creditors—Fraudu
lent eon vega tier— Description of goods- 1 a, 
davit—Mistake in recital — After-acquired 
property. 1—F„ the husband of the plaintiff, 
in 1*413 gave to C. a chattel mortgage upon a 
livery stable stock described as eight horses 
and harnesses now in livery stable owm-d by 
F., six waggons in storehouse, four pungs, 
coach harness, buffaloes, and robes now in 
said stable, and upon property which might 
bo substituted for or added to such stock In 
March, IRON, F., being indebted to the plain
tiff to the extent of $600 and upwards, gave 
her a chattel mortgage in which the property 
conveyed was described in almost the same 
words ns in the mortgage to (I., but the sched
ule, after enumerating specifically a number 
of articles, concluded as follows: “ Also all 
other goods . . . now or hereafter during 
the continuance of these présenta used in con
nection with the livery stable . . . and
all property hen-after acquired therein. In 
July, 1MM1. (’. assigned his mortgage to the 
defendant, hut the assignment was silent as to 
after-acquired property. In September. IN!Hi, 
F. gave n further chattel mort gage to the de
fendant. covering all the projierty he had 
mortgaged to the plaintiff, and shortly after
wards handed him a delivery onler authoriz
ing the defendant to take possession of every
thing connected with the livery stable busi
ness, which he did. The plaintiff had a No 
given to lier husband $100 with which In- was 
to buy her a phaeton. Without lu-r know
ledge, he bought her one on credit for $100, 
which she accepted. This, though not men
tioned in any of the mortgages, was seized 
by the defendant. The mortgage to the plain
tiff was first drawn to secure $300 but bob r 
execution it was changed to $000 in ex. ry 
place except tin- recital, where the word 
“five” was Inadvertently left. In an action 
for the conversion of the phaeton and all iIn- 
property conveyed to the plaintiff except such 
as was covered by the mortgage to <\ 
Held. 1. That the mortgage was not invalid 
by reason of its having been made by the 
husband directly to the wife. 2. That there 
was no evidence that it was made to delay or 
hinder creditors. 3. That it contained a suf
ficient description of the mortgaged property 
to Mtli.fy thr Hill, of Sal.* Art (INBl : «ml 
that there was no such untrue statement in 
the affidavit attached to the mortgage as



597 CHATTEL MORTGAGES AND BILLS OF SALE. 598

would invalidai»1 It. the evidence affording a 
satisfactory explanation of the mistake in the 
ndtal. l That it waa sufficient to cover 
after-acquired property. 5. That it was not 
bad under 58 V. c. 0. 0. That the mortgage 
to C. and the assignment thereof to defendant 
were insufficient to cover after-acquired pro
perty. 7. That the circumstances under which 
the phaeton buggy was purchased made it the 
separate property of plaintiff, and as such not 
liable to seizure by defendant. Fraser v. 
Macphrrtion. 34 N. It. Reps. 417.

Interest — Hank Art — Pleading — 
Amendment — Excessive interest voluntarily 
paid — Acknowledgments — Errors in calcu
lation of interest — Account — Costs and 
charges of seizure under chattel mortgage— 
Ordinance respecting distress for rent and 
extra judicial seizure — Excessive charges — 
Claim to treble the amount of the excess— 
Place of seizure—Judicial district — Conver
sion—Exercise of power of sale—Negligence 
— Advertisement — Reference — Costs.] — 
Action for an account of proceeds of sale of 
horses under a chattel mortgage and for 
damages for negligence in exercising power 
of sale, etc. Account directed to be taken. 
Proper costs of sale and distress to be ascer
tained —Held, that there was negligence in 
the bringing of the horses to the place of 
sale, and defendants liable for death of some 
horses. McHugh v. Union Bank, 11 W. L. R. 
667.

Moneys advanced — Growing crops in
cluded i« mortgage—Seizure—Stale two days 
later.]—Action to set aside chattel mortgage 
and for an account. Defendant having seized 
under his chattel mortgage, sold two days 
after seizure. The speed was caused by the 
fact that rent would be due on the day fob 
lowing sale: — Held, that the mortgage» 
standing in a fiduciary character must take 
all reasonable means to prevent a sacrifice. 
There should have been at 1 ast five days' 
notie» of sale. Defendant offered to take 
proceeds of sale in full. If not accepted, 
reference directed. Wood V. Dctlor (1909). 
14 O. W. R. 1112.

Ownership of Roods—Estoppel—Fraud
ulent intent of true owner—Actual advance 
by mortgagee—Absence of knowledge. Lee 
v. Nisbet (1006). 7 O. W. R. 149.

Printed form — Blanks not filled in — 
Construction and effect of investment—Sei
zure of goods— Sale—Conversion—Authority 
to seize--Quantity seized — Damages—Mea
sure of general damages — Special dam
age — Pleading Solicitor's fee for draw
ing mortgage. ] — Lien-notes given by the 
plaintiff to the defendant D.. the agent 
of the defendant company, for the price 
of goods sold to the plaintiff, were en
dorsed by (}. to the company, and. after they 
were overdue, the plaintiff executed a docu
ment purporting to be n chattel mortgage 
upon some wheat in shock to secure the 
amount due upon the notes. The document 
was a long printed form of chattel mortgage, 
containing many blanks to be filled ip. hut 
only some of the blanks were filled in, 
namely, those left for the names of the mort
gagor and mortgagee, the consideration for 
executing the document, $312.98, and the pro

perty intended to be mortgaged. The form 
contained what was intended to be a redemp
tion clause, but the amount to be paid or 
when it was to be paid was not filled in. It 
appeared from extrinsic evidence that the 
$312.98 was the amount due u|>on the notes : 
—Held, that the instrument was a mortgage 
to secure $312.98, payable on demand, with 
interest at 5 per cent.—Held, also, that, upon 
the evidence, the Court could not interfere 
with the finding of the trial Judge that the 
defendants seized the plaintiff's grain under 
the mortgage ; but that the finding that the 
defendants agreed to allow the plaintiff to 
market the grain could not be supported.— 
Held, also, that it was immaterial whether 
the seizure was legal or illegal; if it was ille
gal, the measure of damages would be the 
value of the goods seized, less the interest of 
the mortgagees therein ; if it was legal, the 
defendants, not having sold the grain at pub
lic auction, but by private sale, would be 
liable to he charged with the highest price oh-
tainable if the defendants had used reasonable
and proper care, as prudent persons, to obtain 
the best price ; and the trial Judge having 
found that they did not use such care, 
and having charged them with the highest 
price, the Court would not be justified in in
terfering with his finding; but the defendants 
were entitled to charge against that the 
amount due on their mortgage and what they 
paid out for carriage, etc., but not more 
than the amount provided for by C. O. ch. 
34.—Held, also, that the finding that 506 
bushels of wheat were delivered at the eleva
tor. and that the defendants were charge
able therewith, ought not to be disturbed.— 
Held, also, that the allowance of $75 ns 
“ general damages ’’ was unwarranted.—Held, 
also, that nothing could be allowed for special 
damage, as. e.g., that the plaintiff's land
lord descended upon him for rent, no such 
damage being specifically alleged in the state
ment of claim; and quo-re, whether such 
daring would not be too remote.—Held%; 
also, that the defendants were not, in the cir- 
cumstanci s. entitled to charge the plaintiff 
with a fee paid to a solicitor for drawing the 
chattel mortgage; and certain other charges 
should also be disallowed. — Judgment of 
Maclean. DM Ct. J . 13 W. L. R. «82. var
ied. Coupland v. I’aris Plow Co. (1910), 14 
W. L. R. «80.

Registration — Subsequent purchaser — 
Removal of goods.]—For purposes of regis
tration of deeds the North-West Territories 
is divided into districts, and it is provided by 
Ordinance that registration of a chattel mort
gage. not followed by transfer of posses
sion. shall only have effect in the district 
in which it is made. It is also provided that 
if the mortgaged goods are removed into an
other district, a certified copy of the mort
gage shall be filed in the registry office thereof 
within three weeks from the time of re
moval. otherwise the mortgage shall be null 
and void as against subsequent purchasers, 
etc. :—Held, reversing the judgment in ap
peal, that the “ subsequent purchaser " in 
such case must be one who purchased after 
the expiration of the 3 weeks from the time 
of removal, and that, though no copy of the 
mortgage is tiled as provided, it is valid as 
against a purchase made within such period. 
Hullo rt v. Peterson, 25 Occ. N. 118, 36 8. C. 
R. 324
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Removal of goods from one province
to nnottier Vnn-rcaistratian — Itona fid- 
pvr -hn*rr for ralur without nntirr Titl■ 
Validity of mortgage — Conversion — De
tinue — Measure of damages.)—The owner 
of goods, having executed n chattel mort
gage. which was duly recorded in the pro
per registration district in the province of 
Saskatchewan, afterwards fraudulently re
moved them to the province of Alberta, 
where he sold them to a bona fide purchaser 
for value without notice of the mortgagee : 
—Held, that such sale conferred no title 
to the goods a* against the chattel mort 
gage, the mortgage being good as between the 
parties, and the ltills of Sale Ordinance, 
which requires a certified copy of the mort
gage to lx* filed in the registration district to 
which the soods were removed, being inopera
tive ns a law of the province of Saskatche
wan. beyond the boundaries of that province. 
If the mortgage is good according to the law 
of the situs of the goods at the time of execu
tion as between the parties, it is good in every 
other situs to which the goods may be re
moved, even ns against subsequent purchasers 
and creditors ; and if registration is only re
quired by the law of the original situs to pro
tect creditors and subsequent purchasers, this 
means creditors and subsequent purchasers 
seeking to enforce their claims within the 
judicial territory of the original situs; and, 
consequently, whether registered in either 
jurisdiction or not, the mortgage, valid be
tween the parties, is valid to all intents and 
purposes in any foreign (Including other pro
vincial) jurisdiction. Semble, that in an ac
tion by the mortgagee for a return of the 
goods and damages tor detention, the goods
having been returned, the measure of damages 
is the amount of the interest on the price 
paid by ! he defendant for the goods. .< 
* I n 14 t, I w i. i: 296, 1 Alta. 1 B 967

Removal of goods to new district -
Sale within three weeks—Omission to refile 
mortgage — Subsequent pun baser. ]—Where 
chattels have been mortgaged in one re
gistration district, » purchaser from the 
mortgagor within three weeks after their 
removal to another district requires a good 
title if the mortgagee omits within the three 
weeks to re tile his mortgagee : Scott, J., dis- 
sentiente. Peterson v. Hulbtrt, « Terr. L. 
it. 114. Reversed in Hulbert v. Peterson, 
30 K. C. It. 324.

Renewal —Change of possession—Parent 
and child—Execution creditor: (ioodymr v. 
Ooodyear, \ O. W. R. 40T*.

Renewal Statement - Affidavit- Pay
ments Principal Interest.]—The objection 
taken to the validity of a chattel mortgage 
was, that the renewals wen* not sufficient, 
in the ill they were not signed by the mort
gagee, and (21 were not upon their face suffi-

■ i he pay m< nts 
made On the back of each statement was 
an affidavit signed by the mortgagee and 
sworn by him, referring to tin* statement 
upon which it was Indorsed : Held, following 
Parler v. Maughan, 42 V. C. R. 134, that 
this might be read as part of the statement 
and being so read shewed the statement 
to he that of the mortgagee, which was 
all that the statute required : R. 8. O. 1807 
c. 148. s. IS. The statement of payments 
made did not set forth in detail the date and

amount of each payment made, but only th- 
total sum paid. It went on to state •• thiv 
no payments have been made upon the sai-i 
mortgage but it clearly shewed that pay 
ment of a certain sum had been made on ac
count of the interest, and no other payments 
—Held, that the statute had been sufficiently 
complied with, Christin v. Christin, 21 Occ 
N. 284. 1 O. L. R. t!34.

Renewal Statement of payments — Hr 
petition.] — In an interpleader matter be
tween an execution creditor and a ch.-it 
tel mortgagee of the execution debtor, tIn
validity of the renewals of « chattel mort
gage was questioned, on the ground that, 
while the first renewal statement shewed all 
the payments made during the year and 
the total amount due, the subsequent renown! 
statement began with the total amount due in 
the preceding statement, and did not repeat 
the payments there set out and credited 
Held, sufficient. Christin v. Christin, 1 <) I. 
R. t»34. followed. Kerr v. Huberts, 17 Occ
N. 337. overruled. Judgment of Mac Watt. 
Co.J., in the 2nd Division Court, Lambton, II
O. W. R. 327, affirmed. Hogers v. Marshall. 
24 Occ. N. 172, 7 O. L. R. 291, 3 O. W. U 
327.

Renewal Time of filing—Computation of 
year—Validity—H. S. O. 1N07 e. i-fiS, s. IS. j 
—In computing the year within which tie- 
renewal of a chattel mortgage mus! he tiled 
under s. 18 of the Hills of Sale and Chat
tel Mortgage Act. H. 8. O. 18117 < Us. 
the day on which the mortgage was tiled is to 
be excluded.—Judgment of McMahon. J„ 
10 O. W. It. 201. affirmed. McCann Milling 
Co. v. Martin, 10 O. W. R. «81. If» U. I 
R. 103. lA*ave to appeal refused. 10 O. W 
It. 1063.

Right of mortgagor to possession
Seizure by mortgagee Damages Count-r 
claim — Costs. Clay v. Canada Grocer». 
Limited, 3 O. W. R. S60.

Sale of business as a going concern
Chattel mortgage hg arir firm covering book 
debts. |—V. & C. sold their grocery lanino-s. 
including all their stock in trade and Nick 
debts, to 11. tSc B.. who shortly afterward* 
gave a chattel mortgage to E. covering the 
stock-in-trade of the grocery business, and 
also all hook debts due to 11. tit B. in the busi
ness carried on by them ns grocers -Held. 
that the book debts originally due to V. tit C. 
and assigned by them to II. & B. were cov
ered by the chattel mortgage. Robinson v 
Empty, 24 Occ. N. 343. 10 B. C. H. 4M.

Sale or exchange of mortgaged pro 
perty \ erbal liecnsr Ordinary eourtr 
of business.] The defendant, n farmer, exe
cuted a chattel mortgage to one M., whereby 
he assigned all the goods, chattels, and pro
perty mentioned in a schedule, and also any 
and all the property that might thereafter 
be bought to keep ,<p the same, in lieu thereof 
and in addition thereto, either by exchange 
or purchase. The Instrument also contained 
a proviso that the defendant should remain 
in possession of the mortgaged properly un
til default, with power to use the same in 
the ordinary way while so in possession, but 
with full power, right, and nuthoniy to 
M. to enter and lake possession of the pro-
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porty in cane of default of payment, or on 
the death of the defendant, or in the event 
of the seizure of the property at the sun of 
any creditor, or in the event of the defendant 
disposing of or attempting to dispose of or 
make away with said property or of any 
part thereof without the written consent of 
M. Included in the property mortgaged was 
a stallion, which a few months after the 
execution of the mortgage and before any 
default on the part of the defendant, but 
without the written consent of M., he ex
changed with the plaintiff for a horse belong
ing to him. After the exchange the plaintiff, 
having discovered that the stallion was cov
ered by the mortgage, attempted i-> avoid the
transaction, sending the stallion back to the 
defendant and demanding the return of his 
own horse, which the defendant refused to 
deliver :—Held, that, ns the mortgage must be 
taken to contain the whole contract entered 
into between the defendant and M., the Judge 
of the Court below wae in error in giving 
any effect to a mere verbal license, which 
preceded the mortgage and was not in har
mony with many of it-- provisions ; and that 
it was dearly a condition of the mortgage, 
and the intention of the parties thereto, that 
the defendant should be allowed to sell or 
exchange the mortgaged property, provided 
such sale or exchange was in the ordinary 
course of the defendant’s business, and as 
whether this exchange had been in the ordin
ary course of the defendant's business or not 
was a question of fact which had not been 
passed upon by the Court below, there should 
be a new trial in order to have that point 
determined. McPherson v. Moody,, 35 N. B. 
Reps. 51.

Sale under- - Injunction against by second 
mortgagee—Payment—Appropriation of pay
ments. McDonald v. Seearce ( Y.T.), 5 W. 
L. R. 324.

Sale under power—Fair talc — Negli
gence an to animals—Damages—Quantum— 
Excess—Measure—Hank—Overcharges of vi- 
terest — Eight to surcharge and falsify — 
Acknowledgments—Estoppel — Deed—Hank 
Art—Excessive rate of interest—Account— 
Arquirseetvr—Voluntary payments — Know
ledge—Reduction of rate—Statute of Limita- 
lions—Ordinance respecting distress for rent 
and extra-judii-ial seizure—Excessive costs— 
Treble damages—Judicial notice—Seizure by 
bailiff — Penalty — Discretion — Relief —• 
Terms of mortgage.] — The plaintiff was n 
customer of the defendants’ bank, and gave 
the defendants chattel mortgages to secure a 
large indebtedness. The mortgage being in 
default, the defendants seized a large num
ber of horses covered by the mortgage, took 
them to Calgary, and sold them by public 
auction. The plaintiff alleged that the de
fendants had been careless and improvident 
in their method of handling the horses and in 
conducting the sale, and asked for damages 
therefor :—Held, affirming the judgment of 
Beck. J., 11 W. L. R. («17. that the sale had 
been fairly conducted as to length of adver
tisement and otherwise, but that the defend
ants had been negligent in bringing 3*50 horses 
to Calgary, considering their condition, the 
time of the year, and the road over which 
they were driven, and that the defendants 
were also responsible for the death of 3 of 
the horses at Calgary by their negligence.

—Held, however, that the amount at which 
the damages were assessed by Reck, J. 
($2,800) was excessive. Where a mortgagee 
is guilty of improvidently and negligently con
ducting a seizure and sale under the powers 
contained in his mortgage, the proper mea
sure of damages is the difference between the 
amount realised at the sale and the fair value 
of the goods sold at the time and place 
of seizure. A reference was directed for the 
assessment of damages upon that basis.— 
llcld. also, aliirming the judgment of Beck, 
J.. that the plaint iff should be permitted to 
surcharge and falsify the accounts of the de
fendants, it appearing that some important 
errors were made in calculating the interest 
chargeable against the plaintiff. The Court 
should not treat the mortgages or the monthly 
statements as anything more thau stated or 
settled accounts. The doctrine of estoppel 
could not be applied against the plaintiff, in 
respect at least of the monthly statements 
ami acknowledgments, because it was clear 
that the defendants had in no way altered 
their position on the faith of the correctness 
of those statements, or would in any way be 
prejudiced by the rectification of any errors 
in calculation of interest. The mortgages 
being under seal, might operate an estoppel 
by deed, but that applies only where the 
action is brought directly on the deed ; and a 
mortgagor is entitled in any case to shew 
that the sum mentioned in the mortgage does 
not represent the exact amount of the money 
advanced or of the indebtedness secured.— 
Held, also, that the charging of a rate of 
interest in excess of that allowed by the 
Bank Act could, in the circumstances of this 
case, amount merely to an important error 
such 8 a would give tin- ;il,-iintiff leave to sur
charge and falsify. In the absence of know
ledge that an excessive rate was being 
charged, the plaintiff could not be said to 
have paid the illegal rate voluntarily. Up 
to ilu- .".I'I December, 1904. the date of tin- 
first chattel mortgage, the account should 
he taken at 7 per cent. : but after that date, 
as the mortgage contained a definite promise 
to pay 8 per cent., he knew the rate which 
the defendants were charging him, and for 
the period between that date and the 28th 
May, 1007, when the second mortgage was 
signed, his acquiescence in the charges made 
in his accounts and pass books must be taken 
as amounting to voluntary payments. With 
respect to the rate chargeable after the 28th 
May, 1907. the rate of 8 per cent, vas ille
gal, but it should not be reduced 5, but 
only to 7 per cent., the maximum rate allow
able.—Held. also, that the effect of the Stat 
ute of Limitations is that, in taking the ac
count, the plaintiff must be limited to a per
iod commencing 6 years prior to the issue of 
the writ of summons.—Held, also, reversing 
in this respect the judgment of Beck. J., 
that the plaintiff was entitled to treble dam
ages provided by the Ordinance respecting 
Distress for Rent and Extra-judicial Seizure, 
because the defendants retained from the pro
ceeds of the sale, as the costs thereof, sums 
in excess of those allowed by the Ordinance. 
The Court will take judicial notice of the 
limits of the various judicial districts, and 
the evidence shewed that the animals were 
within the district of Calgary when sfuzed 
and also when sold. The defendants made 
tin- leisure under the chattel mortgage.
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though they acted hy nn agent or bailiff. 
Fader a 3 -if the Ordinance the Court or 
Judge had no discretion to refuse to adjudge 
the penalty, the fact* bringing the cane within 
the statute; and eee. 7. «.-a. 2 of the Act of 
11*17 did not enable the Court to relieve 
against a penalty or forfeiture Imposed hy sta
tute.—f/r/d, al*o. that the plaintiff bad not, 
by the terme of the mortgage*, contracted him
self out of the Ordinance; he was authorised 
by such term* to retain only such coat* ami 
expenses as the law permits. McHugh v. 
Union Hank (19101. 14 W. L. It. 642.

Seiznre by mortgagee Sale of goods— 
Buna /ide# Right or vendee as against ex
ecution cn-dltor of mortgagor—Rill* of Sale 
Act—Actual and continued change of pos
session. Slunru v. Ferguton (Man.), 6 W. 
L. It 755.

Seisare under Action by mortgagor for 
conversion and trespa»s—Rale of mortgaged 
goode—Business continued as going concent 
—Payment of rent to save distress—State
ment of demand and coata—II. R. O. 1897 
c. 75. s. 15 — Account — Interest — Coats. 
tiormley v. llrophy faint Limited, 10 O. W. 
It. 013.

Seizure under Breach of truat — Dam
age*. Waffs v. Sale, 1 O. W. It. 081, 2 O. 
W It 1020

Seizure under Signature of mortgagor 
—Mistake or fraud—Damage* for wrongful 
seizure—Finding* of jury—Claim of mort
gagee*—Set-off—Coata. j/oria v. I a lui», 12 
O. W It. 923.

Seizure under without default—Pos
session of goods till default—Absence of re
demise clause—Collateral security—Covenant 
to keep up slock—Arrears—Interest—Issue 
of writ of summons—Condition against sell
ing—Damages ; S'tevent V. Daly, 1 O. W. It. 
621.

Sufi: lency of description of goods 
mortgaged — Conti tnporanrnua agreement 
under »>al — Statement of rontideration.]

covered by chattel mort 
gage was described ns “ all cattle and 
horse* of whatever age and sex branded TV on 
the left side and all increase thereof, together 
with the said brand and branding irons.'* The 
defendant, the mortgagee, had owned » num
ber of cattle some of which were branded 
“ M. 8." and others £3 and others “5’* 
with one or both of the other brands. All 
thoae branded ,l fl *’ were sold to the mort
gagor:— Held, that the description was suf
ficient for identification, and that no mention 
of the locality when- the cattle were at the 
time the mortgage was given wa* necessary. 
By a contemporaneous agreement under seal, 
the mortgagor agreed for three year* to give 
hi* whole time ami attention to looking after 
the horses and cattle, the mortgagee agreeing 
to allow the mortgagor to sell sufficient to 
pay running exjiensrs : — Held, that the agree
ment did not affect the correctnees of the 
statement of consideration, which was stated 
as $3,000, the purchase price of the cattle. 
(iraveley V. Springer, 3 Terr. L. It. 120.

Time for redemption of goods covered 
by chattel mortgage extended for thn* 
months, on condition that mortgagors pay 
costs of this motion. $25. $1,000 on 4th I- 
cemher, prox., and $1,000 on 4th January 
1910. If necessary, a new account can h- 
taken nnd the exact amount ascertained, al 
lowing for storage charges, insurance, e!r. 
Mitchell v. Koualaky (19091, 14 O. W. It 
792, 1 O. W. N. 95.

Transfer of ownership of goods
Pottettion retained—/fight» uf creditor» 
Fraud -Preference—Pre»»urc.\ — The de
fendant, by an agreement in writing, trails 
ferred to the opposant, his creditor, the 
ownership of his furniture, as security for 
the opposant'* claim. The transfer was made 
subject to a right on the defendant's part in 
recover the ownership, on paying the amount 
of his indebtedness, for which lie had given 
the opposant a demand note. By the con
tract transferring the effects, it wits agreed 
that the opposant should have the right to 
take possession of the effects if the note were 
not paid, and that the effects should be left 
in the defendant's possession until he m.vl.- 
default. The note hud not been paid, but 
some small payments hud been made on ac
count, and judgment bad been obtained hy 
tin1 opposant on iii,' note. The eflecta 
ferred having been seized in the defendant's 
possession hy the plaintiff, a judgment credi
tor, the opposant claimed them ns his pro
perty. under the transfer:—Held, that where 
mere is no evidence of intention to defruud or
of simulation, a debtor from .......  hie 1 r li
tor demands security, cun, fur tin purpose of 
furnishing such security, transfer to the er<*,ii- 
tor the ownership of movable effect», so as to 
give the latter, without his taking possession 
of the movables transferred, a good title 
ihen i" ae against other cndltore m aucl 
debtor, including even a creditor anterior 
to the one whose claim was secured hy the 
transfer. Creed V. llaenacl, (J. R. 24 S. C. 

*178.
Valid agreement to give mortgage

Mortgage aubaeyuently given—ltight to rely 
on agreement.]—Where an agreement to giv 
a chattel mortgage is duly made and régis- 
ten-I undtr B 8 <». c it". 11. an 1 
subsequently a mortgage is made and regis
tered, the giving of such mortgage, w beret,> 
the legal estate becomes vested in the mort
gagee, does not revest in the debtor the equit
able title which the mortgagee hud by virtue 
<-f the agreement, but it continues to exist as 
before, and the mortgagee is enabled t<
on it where the legal mortgage is ineffectual 
for any purpose. Judgment of Boyd, L’ 
O. I,. R. 128, 21 Oce. N. 378, affirmed. 
Fisher v. Hrudahau, 22 Occ. N. 281, 4 U 1. 
R. 162, 1 U. W. It. 282.

Validity—Bills of Rale Ordinan-, -Ad
vances to mortgagor to enable him t" carry 
on business—Period of liability—Computa
tion of year* — Agreement for advances— 
Recital Estoppel — Company — Affidavit 
of bona fide» — Vice-president — Agent 
Extent of liability—Price of goods supplied 
- Promissory note*. 1\culand» v. U\gg\nt
(Alta.». 7 W. L R. 59.

Validity — Bill» of Sale Ordinance — 
Future advance» — Period of liability — 
Computation nj ycur* 1 ,
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Recital — Estoppel — Affidavit of buna 
fide» — Vice president of mortgaye com
pany — Agent 1'ontideration.]—It In not 
essentia) to the validity of a chattel mort gage 
to secure future advance» tlint such advances 
should be made to enable the mortgagor to 
enter into business as well as to carry it on.

Moulding V. Heeming, If* O. It. -til. fol
lowed. A mortgage dated the Sth February, 
11107, whereby the time fixed for repayment 
is the sth February, 1000, does not extend 
the liability l> yond two years from its date. 
Where tht affidavit "i i,<,no fide» i< made by 
an officer of an incor|»oratrd company, the 
company is like an individual, hound by the 
n-citais in the mortgage, e.g.. recital of an 
agreement in writing for future advances.— 
The affidavit of bona pdes. where the mort
gagee is an incorporated company, may be 
made by the company's vice-president, who 
need not be described as agent. Seiclanda V.
//loom*. Re Greet ll'esl Saddlery Vo., 7 W. 
L. R. fiO, 1 Alta. L. It. 18.

Validity Form— Wit neat—Affidavit of
Execution — Irrcyularitie» — Interpleader—
Im< miment of affidavit.)—The Bills of Sale 

Ordinance, C. <>. 1808. c. 40. a. 7, provides 
that *' except, etc., a mortgage . . . may be 
made in accordance with form A. . . . Form 
A., in the place intended for the witnesses' 
signature, has the words, "Add name, ad
dress. and occupation of witness." No form 
of affidavit of execution is given:—Held, that 
neither (1) the omission to state the address 
and occupation of the witness after his sig
nature. nor (2 i the omission of the depon
ent’s name an i occupation in the body of the 
affidavit of execution, which was signed by 
him. nor (3 i the omission to state in the 
jurat a more definite place than “the North- 
West Territories," rendered the registration 
of the mortgage invalid. The claimant in 
interpleader was allowed an adjournment to 
amend the affidavit supporting his claim. 
Vommcriial Hank of Manitoba v. Fehrenbaeh. 
4 Terr. L. It. 335.

Variance In amount in affidavit of 
bona tides -Guarantee by company nigned 
by president.)—A company sold a branch of 
their business taking a chattel mortgage for 
$5,OW1.74 as security. By mistake the affi
davit of bona fidea stated that the mortgagor 
was justly Indebted to the company in the 
sum of $5.0<i0: — Held, that the mortgage 
was a valid security for $5,000. Mader v. 
McKinnon (181*21, 21 S. V. It. at p. <152, 
followed : Midland Loan V. Voirieaon ( 181*1 i, 
20 O. It. 585. distinguished. In order that 
the mortgagor might obtain an advance from 
a bank, the president of the company signed 
a guarantee in this form. “A. E. Thomas. 
Ltd..” and under that name "A. E. Thomas, 
Brea.” :—Held, that the guarantee was bind
ing on the company. The mortgage covered 
the stock in trade fixtures and all book debts 
The company did not notify the debtors of 
the assignment of the debts as required by 
the Judicature Act, s. 58 (It). The mort
gagor later assigned the book debts to the 
bank ns collateral security for the advance : 
—Held, that the bank had taken their as
signment without notice of the company’s 
claim and having collected the debts were 
entitled to retain the proceeds. The mortga
gor also gave the bank a document purport
ing to be a further security, under ». 88 of

the Bank Act, covering 230 cases of matches, 
and the bank took possession of the matches:

li'i'i. dial as the matches were covered 
by the chattel mortgage it was not necessary 
to consider whether t h.- document claimed 
by the bank was of any value in view of s. 
110 of that Act. Judgment given bank 
against the company for the amount of 
the guarantee. Judgment given the company 
against the bank for conversion of the 
matches, the bank to have right to retain the
matches on payment t » the company the
amount of their mortgage. Reference to the 
Master in Ordinary to take accounts. Costs 
and further directions to be dealt with after 
the Master's report. Thomas Ltd. v. Stand
ard Hank; Standard Hank V. Thomas Ltd. 
11010), 16 « • W. i: 188, i O. W 
Affirmed 1 O. W. N. 548.

Voluntary handing over of chattels 
to mortgagee—Creditor—Sale of chattels 
— Application of proceeds in payment of 
mortgage and unsecured claim — Attack by 
another creditor — Fraudulent transfer of 
goods— Evidence—Surplus. Robinson v. Wil
son, 12 O. W. R. 108, 7t!3.

3. Lease of Chattels.

Reduction in rent in caae the leaser 
dots not use the machines leasnl -Lessor's 
remedy. |—In the present case, the judg
ment rendered on a first action which was 
taken by the plaintiff against the defendants 
with the object, even by means of an in
junction, of forcing them to use certain ma
chines leased to them by the plaintiff, and 
to have them ordered to fulfil their obliga
tions as lessees of such machines, the whole 
In conformity with the leases existing be
tween the parties, and also with the object 
of recovering damages suffered to that date 
by reason of the breach on the part of the 
defendants of their obligations under such 
l'i:ises. cannot lie considered as res judicata 
in so far as the present action is concerned, 
which was taken subsequently, by the same 
plaintiff, and wherein is claimed from the 
same lessees the rent or royalty agreed upon 
and stipulated In the same leases reaper» ing 
the anid machines. The following clause i- 
contained in the leases entered into between 
the plaintiff and defendants : “ The lessee 
guarantees that the rent or royalty her*iu 
provided (less all abatements) shall ntno mt 
In each calendar year ending December Slat, 
to. at least, fifteen dollars for each calendar 
month and at the end of each such calendar 
year the leaaee ahall paj <" the lessor the 
amount. If any, by which the rent or royalty 
paid for said year is less than such gun ran 
teed rent or royalty, provided, however. If. 
in any such calendar year, the factory of 
the lessee remains wholly idle for any entire 
month, then, the amount of rent or royalty 
guaranteed for that year shall he reduced by 
one-twelfth for each such month that the 
factory thus remains wholly idle.” — Held. 
tin- foregoing clause must be understood to 
refer to an involuntary and temporary idle
ness and not to a voluntary and permanent 
one. in view of the fact that a contrary In
terpretation would allow the lesseea to dis
regard their obligations under the leasee.
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United Shoe Machinery Co. v. Brunet 
(IftlOi. HI It. de J. 407. 8m report of first 
action in C. R. 11900] \ 0 148: 11909] 
A. V. .*130: 7* L. J. P. (’. 101. 100 L. T. It. 
."*?.). 17 Que. K. H 435.

See Bankruptcy and Insolvency—Bills 
and Notes—Company — Criminal Law — 
Execution — Mortgage—Sale of Goodb- 
Servkl out of Jurisdiction.

CHEESE AND BUTTER COMPANIES 
ACT.

See Aruitration and Award.

CHEMINS DE FER.

See Railways.

CHEQUES.

See Hanks and Banking—Bills of Ex- 
CHANOK AND PSOMIMOKT NOTES 
Trusts and Trustees — Vendor and 
Purchaser.

CHICKENS.

See Animals.

CHILD STEALING.

See Criminal Law—Extradition.

CHINESE IMMIGRATION.

See Aliens.

CHOSE IN ACTION ASSIGN
MENT OF.

Action by assignee—Claim for damages 
by defendant—Set-off Counterclaim—Con- 
sidération—Notice. Lillie v. Thomas (N.W. 
T.), 1 W. U It. 407.

Action by nnirnee - Failure to give 
notice to defendant—Pleading—Evidence— 
Amendment—Statute of Limitations—Part
nership. Reynolds v. MePhalen, 7 W. L. R. 
380.

Agreement to purchase logo—Assign
ment thereof by vendor to creditor— Advances 
bv purcbaaer to vendor thereafter. Union 
Bank v. Dickie, 1 E. L. R. 204.

Assignment of Absence of notice—.4*- 
signment made in pursuant c of agreement 
«cith debtora.]—I), being financially embar
rassed. an arrangement waa made by him 
with the plaintiff, representing his creditor*,

and the defendant*, for a lease of D.'h busi 
neaa premises to the defendant*, and an at. 
signment of the rent* accruing under the 
lease to the plaintiff a* trustee for IV* cmii 
tors. This arrangement was carried out. and 
the lease and assignment executed at a rm • • 
ing at which IV., the plaintiff, and the defend 
ants were all present .—Held, that the lease 
and assignment formed one entire agreement, 
to which the defendant* were parties; and 
therefore, in nn action by the plaintiff for 
rent due, it was not necessary to shew notice 
of the assignment to the defendants, in pur 
nuance of the provision* of the statute n 
gariling notice of assignments of choses n. 
action. Lovell v. McDonald (11)10), lô W 
I* K. 243.

Assignment of — Beneficial intern! 
Action by assignee—Interest of debtor.} 
The plaintiffs sued to recover for goods sold 
by them and P. <Nc Co. and C. & Co., the 
claims of the latter firms having been ns 
signed to the plaintiffs to avoid bringing two 
other actions. The defence raised the objec
tion that the claims assigned to the plain
tiffs were merely held in trust by them and 
that the plaintiffs were not beneficially en
titled thereto or interested therein. 2. That 
the plaintiffs, being n corporation under the 
Joint Stock Companies Act, were not em
powered to become assignees and could not 
sue for claims other than their own ; 
Held, that under the Assignments Act, li 
8. M. c. 7, e. 3, the assignee of debts and 
choses in action may bring an action th« r-
on in his own name, although they have I....
transferred only for the purpose of joining 
a number of claims in one suit, and the 
assignee has no beneficial interest in- them. 
2. That the defendant had no interest what
ever in the assignments, and was in no way 
prejudiced by them ; he was a mere stranger 
to the assignments, and not competent to 
raise the point in question. Stobart v. F orb' ». 
90 Oct N 148

Assignment of — Consideration 
Stifling prosecution.]—An assignment <>f i 
chose in action made to the complainant for 
the purpose of causing the withdrawal of 
criminal charge against a relative of lb-- 
assignur is void, although valuable COD*i le 
tion may be given for a part of the subject 
of the assignment. Frigon v. Coaaettc, Q. II
1« 8. C. 340.

Assignment of—Partnership -Authority 
of partner- Pleading—Objection—Costs. !
The plaintiff sued as assignee of a firm, 
creditors of the defendant. The transfer u 
signed by 8. M. L., and a ropy of it sent 
the defendant. The defendant pleaded, dent 
ing. among other things, the validity of the 
transfer. In reply, the plaintiff alleged that 
8. M. L. was one of the members of the firm 
and had all the rights and authorization of 
the firm :—Held, that this reply was good 
in law, but the matter of it should have been 
set up in the declaration. The objection of 
the defendant should have been taken by way 
of exception to the form, and not by de
murrer. The demurrer was disposed <>f hy 
ordering preuve avant faire droit, reserving 
costs. D'Arcy v. Hughes, 2 Que. P. R. 41)2

Assignment of — Right of action I A 
person to whom debts and choses in action
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havp been assigned by an instrument in 
writing may. under the Assignments Act, R. 
S. M. c. 1, s. 3, bring nn action thereon in 
his own name against the debtor, although 
they have been transferred to him onlv for 
the purpose of joining a number of claims 
in one suit, and he has no beneficial interest 
in them. Wood v. MrAlpine, I A. R. 234. 
distinguished. Munaen v. <Ireat North-West 
f'entrai Rir. Co, 1!) Oec. N. 117, 285. 12 
Man L. R. 574

Assignment of book debts to credi
tor—.Vo notice to drbtora—Validity of — 
Chequea — Trannfrr.]—The plaintiffs were 
assignees of certain book délits, notice of the 
assignment of which was not given to the 
debtors. Subsequently the debts were paid 
by cheque! t«. the assignor, who was collect
ing them for the plaintiffs under an arrange
ment with them. The defendants, who were 
also creditors of the assignor, and who had 
notice of the assignment, obtained possession 
of the cheques from a clerk of the assignor :

11-1(1, that ill*' plaintiffs were entitled to 
recover the amount of the cheques, as ab
sence of notice to the debtors under s.-s. 5 
of s. 58 of the Judicature Act could not be 
taken advantage of by the defendants, after 
the debtors had paid the agent of the as
signees. Eby-Blain Co. v. Montreal Paekinq 
Co., 12 O. W. R. 578. 012. 17 O. L. R. 202.

Assignment of claims of several to
one—Action in name of one for payment of 
all—Addition of partira Amendment.}—The 
plaintiff, a contractor in Canada, and two 
contractors in the United States, had per
formed some work on a theatre in Canada, 
for which the owner refused to pay. The 
American contractors, at the instance of their 
solicitors, but without the knowledge of the 
plaintiff, assigned all their claims to him 
absolutely, with a view of collecting the 
amounts due in the name of the plaintiff. 
This was communicated to the plaintiff, who 
assented to the arrangement, and he was 
indemnified against costs and guaranteed pay
ment of his claim:- Held, on objection taken 
at the trial, that this was not an “ abso
lute assignment” within s. 58, s.-s. (5), of 
the Judicature Act. R. S. O. 1807. c. 51. 
but leave to amend by adding the American 
contractors as plaintiffs was granted. Mill» 
v. Small, 9 O. W. R 421. 14 O. L. R. 105.

Assignment of debt— Notice to debtor 
Right of aaaignee to aue—Coata.}—The ser
vice of a notice of the sale or the assignment 
of a specialty debt is not an essential condi
tion precedent to the bringing of an action 
to recover the debt by the assignee against 
the debtor. The notice which brings to the 
latter knowledge of the assignment and proof 
of it (in this case by the filing of it) is 
sufficient to give the plaintiff a useful pos
session of the debt ns against the debtor at 
the time of the hearing on the merits. The 
Court is then in a position to pass upon 
the merits of the controversy, and may take 
into consideration the conduct of the parties 
in adjudicating upon the question of costs. 
Brunei v. Cloutier, Q. It. 33 8. C. 408.

Assignment of debt as security for 
loan—Accelerated payment of debt to aa
aignee—Liability to account—Time.} — A 

c.c.L.—20+

person to whom a debt payable by deferred 
instalments is assigned as security for a 
loan made to the assignor, on condition of 
reassignment upon repayment of the loan 
within n time fixed, who obtains with
in the time so fixed and by acceleration, 
payment of the amount of the debt assigned, 
is liable to account to the assignor and to 
repay him the difference between the loan 
and the amount received, even after the ex
piration of the time within which the loan 
was repayable. Hus v. Lemaire, Q. R. 33 
8. C. 2flfl.

Assignment of fntnrc debts —Validity 
— Contract—Earnings by use of machinery 
sold—Machinery rented to third person — 
Notice—Interpleader — Costs. Ameriran- 
Abrll Engine and Thresher Co. v. Hay, 9 
W. L. R. 594.

Assignment of informal orders for 
payment of money \eieptanre—Author
ity of agent—Equitable assignment—Estop
pel.}—The informal orders for payment of 
moneys in this case were held to be equitable 
assignments. Handley v. Crow's Neat, 11 XV. 
L. R 210.

Assignment of legacy — Rights of as
signee for creditors of legatee—Interpleader. 
Lamb v. Secord, 2 O. W. R. 43.

Assignment of lien note. 1 —Action on 
a note which was held to be a lien note— 
not a promissory note :—Held, further, that 
a letter from the plaintiffs’ solicitor demand
ing payment was a sufficient notice of assign
ment under the Judicature Act C. O. (18981. 
c. 21. ». 10 (5). and (1907». c. 5. s. 7 (31. 
In second action plaintiffs given damages, 
the horse in question having been misrepre
sented. Imperial Bank v. Georges. Georges
v. Kidd. 12 XV. L. R. 398.

Claim against estate—Notice to execu
tors—Judgment debtor—Unjust preference— 
Attachment of same fund by judgment cre
ditor—Issue ns to validity of assignment— 
Assignment of portion of fund. Fairbanks 
v. Saunders, 9 O. XV. It. 184.

Company—Resolution of directors assign
ing indebtedness—Room company—Claim for 
driving logs—Necessity of alleging delivery 
in boom limits. Lynch v. William Richards 
,t Co., 2 E. L. R. 141.

Company—Resolution of directors — .4*- 
signment by—Pleading—C. S. .V. B. 1903, 
e. Ill, a. 133.1—In an action for tolls for 
driving lumber by the assignee of a river 
driving company, an allegation in the declara
tion that the company did, by resolution of 
its board of directors, recorded upon the 
minutes of the company, containing apt 
words in that behalf, assign and transfer to 
the plaintiff a certain debt and chose in 
action arising therefrom, is not a sufficient 
allegation of the assignment to satisfy the 
requirements of s. 1i"> of c. 111, C. S. N. 
R. 1903. which provides that " every debt 
and any chose in action arising out of con
tract shall be assignable at law by any form 
of writing which contains apt words in that 
behalf,” and is bad on demurrer. Lynch v. 
William Richard» Co., 2 E. L. It. 141, 37 
N. R. It. 649.
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Delegation of payment -Acceptance — 

Privity—Revocation.]—A delegation of pay- 
ment, once accepted by the delegate, estab
lishes n privity between him and the debtor. 
The latter cannot set up a pretended revo
cation of the delegation by the person ] -le
gating. Hood v. Hank of (tttaua, n R. u 
8. C. 506.

Equitable assignment —Consideration 
—Notice—Appropriation of fund to specific 
purpose. Hunter v. ll'iVfrineon Plough Co., 
2 O. W. K. 1020.

Equitable assignment. Form of — 
Solicitor.]—No writing or particular form of 
words is necessary to constitute an equitable 
assignment ; an intention to pass the bene
ficial interest being ail that is required. 
Hughe» i Chumber», 22 Oce N 338 14 Man. 
D It. 168, approved. A client who was in
debted to a solicitor for costs incurred, in
structed him that, on the receipt by him of 
certain money» which lie was to collect for 
the client, he was to pay certain obligations, 
including his own bill of costs :—Held, that 
this constituted a good equitable assignment. 
Ifc McRae Rotate, f. O. L. R 238. 2 tl. W. 
R. 220, 268, 40!». 618.

Equitable assignment—Fund in hands 
of chattel mortgagees — Written order by 
mortgagor Mistake as to balance due As 
sign ment by mortgagors—Rival claimants of 
fund—Interpleader application—Dismissal — 
Subsequent interpleader action—Disposal of 
fund—Costs. Rlgie v. Rdgar, 8 O. W. It. 
044.

Equitable assignment oral promise 
to r>pay overdraft at hank--Specified source. 
Ray \. OHvar, - n W B

Equitable assignment—On/< r—Specific’ 
fund. 1—The Dominion Government was in
debted to B. for transport services rendered 
during the N.-W. Rebellion. On the 25th 
July. W., a Government transport officer, 
notified B. by letter to put in his account, 
certified, to the II. B. Co.. Winnipeg. " where 
it will he paid."—It. being indebted to the 
plaintiffs, wired them on the 1st August : 
" Will send order on transport account, pay
able in Winnipeg." It, also wrote to the 
plaintiffs 4th August, enclosing a copy of 
W.’s letter, and an order reading : " 4th
August To the il B Oo.. Winnlt... . Please
pay Messrs. G. F. A .1. Galt or order amount 
of my account.”— This order was presented 
to the company, hut payment was refused 
for the reason assigned that the Government 
had stopped payment on transport accounts. 
—Subsequently R. made a general assign
ment for the benefit of his creditors to the 
defendant, to whom the Government even
tually paid the amount of H.’s claim. The 
plaintiff sought to recover the amount from 
the defendant, as money had and received to 
their use :—Held, that the order per sc did 
not constitute an equitable assignment :—
Held, McGuire, J , dissenting, that the order 
in conjunction with the other documents, 
could not operate as an equitable assignment 
because the evidence did not shew that the 
company either were debtors to B. or held 
a specific fund to which he was entitled. 
Halt v Smith. 1 Terr. !.. R. 129.

Income of fund—Trust agreement or 
settlement—Vonstruction—Payment of debt 
Subrogation— Priorities—Power of attorney

Revocation- -Equities. Re Make and /*■ 
ley and Toronto t/cneral Trusts Corporation 
11 O. W. R. 841. 972.

Insurance moneys Various assignments 
—Reassignment—Notice — Distribution of 
fund—Bank — Trustee — Equities —- Lien 
—Interest —Posts. Hull V. Queen Insunnm 
Co., 5 E L. R. 468.

Litigious rights — Offers—t'ontrart 
Conditions — Action h y eontrartor before 
completion of work.] — A defendant mny 
plead at the same time the nullity of the obli
gation Invoked against him and the fact that 
It constitutes n litigious right. 2. Offer- 
made on condition that the party to whom 
they are made gives a quittance upon receip- 
of the sum offered, are legal offers. 8. If in 
n contract for the performance of work h 
is stipulated that the contractor will be paid 
in the course of the work to the extent of 7*. 
per cent, of the value of the work done ns
certified by the architect charged u i' h th< 
superintendence of the work, and the bnlnnv 
HO days after completion, such contractor can
not. without having finished tin- work, 
for such balance, even where he offers to 
deduct the cost of the work remaining to »..* 
done. i. The smallness *>f the price paid 
an assignment of a délit is a circumstance 
which raises a presumption that the claim 
is a litigious one. 5. The litigious character 
which a claim has ni the time of its fir<t 
transfer remains attached to it if it is again 
transferred by the first transferee. Crecier 
v. Rrans, Q. R. 21 8. C. 809

Money order- Indorsement of—Parol as- 
sigvment — Interpleader.]— The defend» tv 
under contract to build for one W., pur- 
chns d the materials from the plaintiffs, who 
subsequently got judgment against him. and 
who garnished the moneys due from W. to 
the defendant under the contract. Moneys 
due lhe contractor were to lie paid on the 
certificate of the architect. Before the gar 
nishee proceedings the defendant had accepted 
the following order drawn upon him by a 
firm to whom he was indebted on a sub-con
tract: “Please pay to Champion & White 
the sum of $27<>. and charge the same to 
m.v account for plastering Place Block. Hus
tings street, W., in full to date;" upon which 
order the defendant indorsed a memorandum 
addressed to the architect as follows : “ Please 
pay that order and charge to my account on 
* - *ntract for Robert Walker block on Has
tings street, city:”— Held, in interpleader, 
that, apart from the order, there was a 
parol assignment specifically appropr'ating 
to the assignees the sum in question or the 
moneys to arise out of the contract. Hritish 
Columbia Mille Lumber and Trading Co. V. 
Mitchell, 21 Occ. N. 368. 8 B. C. It. 71.

Money payable In “ respect of the 
contract " Damage» for interfrrenet m ’ 
the work—Attachment of debts.] — Held. 
affirming the decision of Street. J., 28 Oce. 
V 334, 6 O. L. It. 428. 1 O. W. It. 138. 338, 
that the assignment to the claimants of the 
moneys to become due and payable " in re
spect of a certain contract " for municipal 
drainage work, included the damages awarded
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to the contractor by the judgment in Bourque 
v City of Ottawa, 23 Occ. X. 2*13, <1 O. L. 
R. 287, ami therefore these moneys were not 
attachable by a judgment credit nr of the con
tractor. (Jraham v. Bourque, 24 ()<•<•. X. 54.
6 O. L. R. 7<>0. 2 O. W. It. 027. 1182.

Moneys due from Insurance company
_Bill of archange dr air* un company—Oral
agreement—Notice—Equitable assignment —- 
Monty» payable in futuro. 1—M., the owner 
of a ship, being indebted to the plaintiff, 
became entitled to receive front an insurance 
company a sum of money. On being pressed 
for payment of the debt due to the plaintiff. 
M. Intimated that all he could give was the 
insurance money on the ship, and, being 
then in Boston, he gave the plaintiff a draft 

1883. on the Insur
ance company. Notice of this, as being an 
assignment of the insurance money, was 
given to the Insurance company on the 27th 
January, 1883. Afterwards M. executed a 
formal assignment of the policy and of the 
other property to the defendant B., another 
creditor. M.. at or before the time of giving 
this assignment, informed B. that he intended 
the plaintiff to be paid out of the insurance 
money :— //rid, that the whole transaction 
between the parties- the oral agreement be
tween M. and plaintiff, and the notice of it 
to the Insurance company and to B made 
the case not a case of n mere bill of 
exchange as an ordinary mercantile trans
action. but constituted a valid equitable as
signment, which the bill of exchange was 
given to effectuate :— //eld, also, that the 
fact that the insurance money was not pay
able at the time of this assignment could not 
affect the right of the assignee. Wolfe v. 
Hurt, i" X. 8 B. 17.

Moneys dne under a contract — As-
"ignmrnt to »• t-un udeantra—F.quituble as
signment—Notice.]—A firm of contractors 
having a contract with a town corporation 
ami desiring advances from a bank, assigned 
"all or any money or moneys due or which 
may become due front the corporation of the 
"" n mid thereafter tin- cheques for all 

moneys coining to the contractors, payable 
to their order, were handed to the bank. The 
contractors subsequently executed another in
strument as follows : “ We hereby, for and 
in consideration of advances heretofore made 

assign, transfer, and make over to” 
(another branch of the same bank) “as a 
general and continuing collateral security, 
balance of the account ” against the town cor
poration. It was admitted that the bank knew 
that there was but one contract upon which 
the contractors would be entitled to twelve 
money from the town corporation, and that 
the assignments were simply taken as secur
ity for the advances made or to be made 
to the contractors : Held, that the assign
ments to the bank were good equitable as
signments, and that no notice of them to the 
town corporation was necessary. Sovereign 
Hank v. International Cortland Cement Co., 
10 0. W. R. 1»11, 14 O. L. R. 511.

Non-acceptance irtion hy astionor.]— 
A creditor who assignes a debt due him to a 
creditor of his own. dm s not thereby lose his 
right of action against his debtor, so long as 
Ills creditor has not accepted the assignment. 
Legault v. Détaulnten, 5 Que. 1*. R. 444.

Notice- faute of action.]—Where a debt 
has been assigned by way of mortgage, but 
no notice in writing of the assignment has 
been given to the debtor, the cause of action 
still remains in the assignor. Okell v. Dick-
'"n, !» it c. u. toi.

Notice Knowledge—Notice of action.]— 
1. A sale or transfer of a debt does not in
vest the transferee or purchaser with a right 
of action against the debtor, unless the trans
fer has been signified to him. 2. The 
necessity for such signification is not removed 
by i'1 ol oi tbi debtor's knowledge of sack 
transfer. 3. Signification of the action 
is Insufficient and does not take the place of 
the signification to which the debtor is en
titled. Maple I.eaf Rubber Co. v. Brodir.
Q. R. 18 ». C. 852.

Notice—Notary—Notice of octioa.]—It is 
not necessary that notice of the transfer of 
a debt should be given by the Instrumentality 
of a notary. 2. The service upon the debtor 
of process in an action brought in the name 
of the assignee, claiming payment of the debt, 
is a sufficient notice of the transfer. Judg
ment in Q. R il K. B. 2.' 1. reversed. Bank 
of Toronto v. St. /.a wet nee Rire Ins. Co., Q.
R. 12 K. It. .YiiS. (11)031 A. C. 50.

Notice Service—Vofory.] — It is not 
necessary that service of a notice of a trans
fer of a debt should be made through the 
instrumentality of a notary. Bayard v. 
Drouin, Q. R. 22 ». C. 420.

Notice — Sufficient y — Notarial Act — 
Debtor—“ Third person.” | — Under Arts. 
1570 and 1571 of the Civil Code of Lower 
Canada, signification to the debtor of the 
act of sale of his debt need not be by a 
notarial act. <Jua-rr. whether the debtor is 
a “ third person." within the meaning of the 
latter article, against whom signification was 
necessary in order to |>erfeet possession. 
Murphy v. Bury, 24 S. C. R. 0*18, doubted. 
The institution of an action against the debtor 
is of Itself a sufficient signification of the 
transfer of the debt. Judgment of the Court 
of King’s I tench. Quebec, affirming judgment 
In Q R 21 s c 251, revt reed Bunk of To
ronto v st. Lawrence Fire Ins. Co., | 1!H)3 j 
A. C. 59.

Notice of transfer of debt Xncssity 
for—tefion —Service of pmetss.]—A trans
feree of a debt cannot sue his transferor’s 
debtor for the recovery of the same without, 
first serving a copy of the transfer on the 
debtor, or. at least, serving a copy thereof 
on the defendant, with the action. Service of 
process in the action alone is not sufficient 
notice of the transfer, and is not a sufficient 
compliance with the law. Karn (D. IF.) 
c. v. Lough, Q. R. 2(1 ». C. «4.

Notice to debtor -- Judicature Acf — 
SufHci> ney of notice. |—H.. to whom the de
fendants owed #184.93. being $124.80 for 
oak lumber, and $00.13 for basswood lumber, 
assigned his claim to the plaint i T. The only 
notice which the plaintiff gave the defendants 
of this assignment stated that he had an 
order from II. for the amount due in respect 
to a purchase of oak lumber bought by the 
defendant*’ agent. At the same time an ac
count of II.’s against the defendants in the
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matter went to shew that, ns aim» stated, 
only $124-NO wan due for oak lumber, while 
the balance, $110.13. was for basswood lum
ber. The plaintiff drew on the defendants 
for the amount, and the defendants refused 
to accept the draft, on the ground that they 
had no order from H. to pay the $184.93. 
Thereupon the present action was brought :— 
Held, that, though there was sufficient to 
put the defendants upon inquiry in the notice 
they received, att to an assignment to the 
plaintiff of the money due them to H., yet 
it was not sufficiently clear and express to 
entitle the plniatiff to sue. under the section 
of the Judicature Act relating to assign
ments of choses in action, being ambiguous 
enough to justify them in asking the plaintiff 
whether the assignment covered the oak lum
ber only, or the basswood as well as the oak. 
The statute requires the notice to be express
ii ice in writing, and there should be nothing 
equivocal about it, nothing to put the debtor 
in doubt whether the whole debt or only a 
a ; of it has been assigned. The notice 
• re fell short of this requirement. McMil

lan v. Orillia Export Lumber Co., 23 Occ. 
N. 241. « O. L. It. 12ii. 2 O. W. It. 520.

Order for payment of money Equit
able assignment — Existence of fund. Kelly 
V. Wilton, 2 O. W. It. ÛU6.

Order for payment of money--Equit
able assignment of fund—Estoppel. | - The 
defendant had in his hands $1,307.07 belong
ing to M., being the proceeds of the sale of 
a mining property. The plaintiff claimed all 
this money, and presented to the defendant a 
document which he said was an order for tin* 
whole of the fund. There was consideration 
for the order. The defendant paid the plain
tiff $209-07 on the day of the presentation 
of the order, made an entry in his book of 
this payment on the order, and gave the 
plaintiff to understand that the balance of 
the amount of the order would be paid him 
on the following Monday. Three days after 
the entry in his book, he was advised by M. 
that the plaintiff had an order :—Held, that 
the document being conditional was not a 
bill of exchange, and that the transaction 
constituted an equitable assignment of the 
fund coming from the mining property, to 
the extent expressed in the order. -Doctrine 
of estoppel applicable. McDonald v. McDon
ald, 40 N. 8. It. 71

Order for payment of money -Validity 
at assignment—Signature of assignor— 4*- 
signment of undefined portion of future debt 
—Previous assignment — priority—Notice- - 
Interpleader. )—A signature inserted in such 
a manner as to govern the whole instrument 
is a sufficient signature.—2. Under the pro
visions of C. (>. IN!IN. c. 41. an assignment 
of an undefined portion of a future debt is 
valid.—3. As between two claimants under 
assignments of different dates, where the 
fund has not been paid over by the stake
holder, that assignment which is first in 
IMiint of time has priority, notwithstanding 
that the last assignee has first given notice 
of the assignment, lie Miller and Imrriean- 
I In II Engine and Thresher Co. and Webster, 

7 W. !.. It. 83»; In re Miller (A. B. », 1 
Mask. L. It. 91.

Power of attorney - Death of grant,,r 
- Revocation.|—Vending a suit upon a mort 
gage for foreclosure and sale of the mort gaged 
premises, the mortgagor executed and deli
vered a writing in favour of a creditor author 
ising him to collect, recover, and receive, and 
apply "|| account of hla debt, any auri
from the sale, and declaring that the power 
might he exercised in the name of the gran
tor's heirs, executors, and administrators, nml 
should not lie revoked by his death. The sale 
resulted in a surplus. Before the sale th>- 
mortgagor died :—Held, that the writing wn> 
not an equitable assignment, but a power of 
attorney revocable by the grantors death. 
Ex p. Welch—Chapman v. (Silfillan, 21 On 
X. 0U, 2 X. B. Kq. Reps. 129.

Requirements— Intention.] — To consti
tute an equitable assignment of a chose in 
notion neither writing nor any particular 
form of words is required, but any words or 
acts from which it is to he inferred that 
there was an intention to pass the beneficial 
interest are suflicl-nt. Hughes v. Chamber* 
22 Occ. X. 333. 14 Man. L. B. 1U3.

Right of action Parties—Prête-nom 
—Held, affirming the judgment in <j. H. 21 
S. C. 110, that where a fraud is not alleged, 
the transferee of a debt, under a transfer dulv 
served upon the debtor, is entitled to sue for 
the recovery of such debt in his own name, 
although, in fact, the claim was transferred 
to him for collection only. Dcscrres v. I hi* 
tous, (J. B. 24 8. C. 110.

Right of assignee to sue—Claim for 
price of goods sold—Evidence—Inferences 
Invoices — Credits — Foreign commission 
Status of commissioner. Hiller v. William* 
(1 i 1. 8 W I- R l.

Right to sne in name of assignor
.Acceptance of assignee by debtor - A’ora
tion.]—The plaintiffs had transferred to nn 
other loan company their claim against the 
defendant. Subsequently the defendant ac
cepted the transferees ns his creditors, nml 
by agreement became their debtor : -Held, 
that, in the circumstances, the transfer-■- 
Imd no right of action in the name <-f their 
transferors against the defendant, although 
the deed of transfer, to which the defendant 
was not n party, authoriaed the transferees 
to use the name of the transferors; the trail- 
forces must bring the action in their own 
name. Montreol Loon ami Investment Co 
v. P lourd,, O. It. 23 8. C. 300.

Snlnry of city solicitor —Agreement 
Repudiation—Action—Xotici- to corporati"ii 
—-Service on treasurer- -Public policy—Pul* 
lie officer—Equitable assignment — Parties 
(Iraham v. McVcity, 5 O. XV. It. 305. 521.

Snle of goods by partnership
quent imetrporation Delivery by incorpor 
ated eotnpany -Necessity for signification of 
transfer.] — XX’here goods are sold by an nn 
incorporated commercial firm, representing tlv* 
succession of a trader diseased, nml this firm, 
before delivery of the goods, becomes nn in
corporated company, and ns such carries out 
the contract of sale by making delivery of the 
goods, signification of the transfer from the 
firm to the company is not necessary f" en
title the company to bring suit against the
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purchaser for the amount of the debt. In
tention to effect novation is not apparent 
free the fact that the aote "f « third party 
was accepted on account of the debt, for which 
note a receipt was given in these terms : “ Re
ceived from J. V’. (the debtor) the note of 
M. 8. A Sons for $160 at 30 days, on account 
of pony and buzz planer;’’ and in the event 
of the note not Iteing paid at maturity the 
creditor retains his recourse against the 
debtor for the debt. Cowan v Vrano, Q. 
R. SB S. C. 7.

Setting off claim in damages against 
assignor -Pleading.] — In an action by an 
assignee of a chose in action, the defendant 
may set up by way of defence a claim sound
ing in damages, if flowing out of and insep
arably connected with the transaction giving 
rise to the subject of the assignment.—(iov- 
ernnunt of Seiefoundland v. Scwfoundland 
Rw. Co., 13 App. Cas. 19ft, followed. Lillie 
T. Thomaa, 1 W. L. R. 467. <i Terr. L. R. 
263.

Trading corporation — Competency a$ 
truatre—Objection by debtor.]— A trading 
corporation, created by letters patent under 
the Manitoba Joint Stock Companies Act, 
has power to take an assignment of a chose 
in action and hold and collect It by suit for 
the benefit of the assignor. In re Roekwood, 
etr., Agricultural Society, 12 Man. L. R. 055. 
Regina v. Reed, 5 <). R. I). 483, and Aah- 
hury Railway Carriage Co. v. Ifiche, L. R. 
7 11. I* 053, distinguished. A debtor who has 
no interest in an assignment of the claim 
against him. and is in no way prejudiced 
by it. cannot raise any objection to the com
petency of the assignee to take the assign
ment and to sue upon the claim. Walker v. 
It rad ford Old Hank. 12 Q. R. D. 511, fol
lowed. Stobart v. Forbea, 20 Occ. N. 440. 
13 Man. L. R. 184.

Transfer of hypothecary claim —
Signifir ation—Acceptance — Tender by per
ianal debtor. |— When the transfer of an 
hypothecary claim lias been duly registered, 
and signification of if has been made, with 
delivery of a copy hearing a certificate of 
its registration to the possessor (détenteur) 
of the hy|>otheeated property, a tender by the 
personal debtor to the transferee of a part 
of the claim ns the balance due is a sufficient 
acceptance by such personal debtor of the 
transfer under Art. 1571. C. C., and relieves 
the transferee from the obligation to serve 
the transfer upon him. Daouet v. Daouat, 
Q. R. 28 S. C. 356

Transfer pendente lite -Action—Par- 
iiea. 1—Where the plaintiff has transferred 
his debt after issue joined, he may. neverthe
less. continue the action and obtain judgment 
in his own name. Larivitre v. Town of Rich
mond, Q. R. 21 8. C. 37.

Validity Agreement — Cheque — At
tachment of debts—Issue. Brown v. Thomaa 
(Man ). 5 W L» R. 332.

Validity—Aa»ignee not named—Evidence 
to aupply omiaaiona 1—Ry an Informal In
strument in writing an insolvent debtor pro
fessed to assign all his interest in certain 
specified property and " all moneys due to me 

c.c.l.—20a

from any source whatever," but did not in
the operative part of the Instrument name
the assignee, who was indicated only by these 
words at the end of the document : “ And I 
hereby appoint the said O. D. R. my irrevo
cable attorney ... to receive any and 
all moneys owing to me from any source 
whatever.” G. D. R. was the agent of the 
plaintiffs to whom the insolvent was indebted 
and the insolvent sent the assignment to G. 
D. R. in an unsigned letter in his own hand
writing, in which he wrote. “ I have made an 
assignment of everything to you.” A debt 
due to the insolvent having been attached by 
the defendants, who were also creditors, the 
plaintiffs claimed the amount under the as
signment to their agent, and an issue was 
directed :— Held, that the letter could be 
looked at to aid the assignment, and the as
signee's name should be rend in; and. there
fore, the plaintiffs were entitled to the money. 
Sewell v. Bradford. 37 L. J. C. I* 1 ; Cat
ling v. King, 64 L. J. Ch. 384 ; Warner v. 
Wilmington, 25 L. J. Ch. 662 : Re Bacon'a 
Will, 31 Ch. I>. 460; Turner v. II> Hard. 30 
Ch. It 3!to ; P<arce v. (Sardncr, [18071 1 Q. 
R. 688, and other cases, considered. Bank of 
Montreal v. Burn*, 22 Occ. N. 342.

Validity Notiot Batik \ ’t- -Statute of 
Elizabeth—Execution — Intereat in partner- 
ahip—Sale—Action—Partie*. | — Action by 
hushand and wife to set aside an assignment 
to a bank by the husband’s execution debtor 
of his share or interest in the assets and 
business of a partnership. The assignment 
was made in February. 18!HI, as security for 
a past due debt exceeding the amount of the 
assignor’s interest in the partnership. The 
husband recovered judgment against the as
signor in May, 1896, in an action brought be
fore the assignment, and placed execution in 
tlic sheriffs hands in July, 1896, Under th.it 
execution, the sheriff, without making any 
actual seizure of the partnership assets, pu •- 
ported to sell and convey to the wife in Octo
ber, 1896, all the undivided share or interest 
of the assignor exigible under execution in 
the partnership assets or business. This ac
tion was begun in November, 1898:—Held, 
that the assignment was not invalid under 
the Rank Act, nor under the Statute of Fli- 
zabetli, there being no evidence that it was 
made with intent to delay and defraud the 
husband in his action against the assignor. 
I nder the law as it stood at the date of ihe 
assignment, notice thereof to the assignor’s 
partners was not necessary to its validity. 
Per Armour, C.J.O.—Debts are not Included 
in the expression " goods, wares, and m »r- 
chaudise." as used in the Bank Act. The 
effect of placing the execution in the sheriff’s 
hands was to hind the goods of the partner
ship, so that they were liable to be seized, 
bin no seisure of any sp cific assets having 
been made, and all the assets of the part
nership having been sold, realized, and 
disposed <>f, the execution creditor lost any 
benefit which he might have derived from 
the seizure of specific assets and the sale 
thereunder of the undivided Interest of the 
execution debtor therein ; and nothing passed 
lo the wife by the sale to her. Per Osier, 
J.A.—The husband was not a proper party. 
Judgment in 1 O. L. It. 303, 21 Occ. N. 183. 
affirmed. Rennie v. Quebec Bank. 22 Occ. 
N 171. 3 O. L. It. 541. 1 O. W. It. 286.
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Voluntary assignment of fond to

wife of assignor Informality—Validity of 
equitable assignment—Subsequent assignment 
for value—Priority — Notice to holders of 
fund—Executors—Oral notice to one. Mo- 
Mmrckit v. Thom paon. 8 O. W. K. 247, «37

Warranty — Fictitious debt—Remedy— 
Estoppel.|—A lender who assigns to a third 

rson. with a warranty, a debt which he 
lievei to be ■ reel one, but which le only

fictitious, does not thereby renounce the 
remedy which he would have against those 
by whom such debt has been fictitiously con
tracted, and who are the cause of the re
payment which he must make to his an 
siguee. liede v. Chaurcst, Q. It. 30 8. C. 9.

See Attachment or Debts—Banks and 
Banking — Contract — Damaoks—Deed, 
KquiTARL* Assignment — Ins trance — 
Judgment— Mines and Minerals— Mobt- 
gaoe—Parties—Sai.e of Hoods—Solicitor 

Vendor and Purchaser.

CHRISTIAN SCIENTISTS.

See Statutes.

CHURCH.

Anglican ehmmh—Incumbent—Church- 
icardcna—Corporation — Temporalities Act, 
s. 6—Institution—Induction.) — A clerk in 
holy orders of the Church of England ap
pointed by the Bishop of Montreal under his 
sign manual to be the incumbent of a parish 
during the pleasure of the bishop, and there
fore removable, in the incumbent within the 
meaning of s. t> of the Temporalities Act of 
the United Church of England and Ireland, 
in the diocese of Montreal. As such, he is 
the corporation referred to in the above sec
tion.—An incumbent of a parish need not 
be a rector. He holds his office by virtue 
of his appointment by the bishop of the dio
cese, and neither “ institution ” nor “ induc
tion ” is required to invest him with the 
rights and powers pertaining to it. Incum
bent and Churchwardens of St. Edward’s 
Church v. Synod oj Montreal, Q. R. 30 8. C. 
M 1 Q, P ■ IT-'

Change In doctrine—Secession of mem
bers-—Possession of land—Religious Institu
tions Act—Trust. 1---Land was conveyed to 
certain persons in trust for a religious body 
called the United Brethren in Christ, and a 
congregation was organized and a church 
built- Subsequently a division took place In 
the religious body, and it was held, in liter 
v. Howe, 23 A. It. 256, 10 Oce. N. 158. that 
the party to which the congregation in ques
tion adhered were seceders. This congrega
tion continued to use the church, and. some 
of the original trustees having died, ap
pointed new trustees to act with the survi
vors, and these trustees refused to give up 
possession to the representatives of what had 
been declared to be the true body :—Held, 
that the trustees must be treated as being 
trustees for the true body, who were en

titled to enforce the trust and to have pos- 
m Mton of the church, and that h * m 
necessary to organise another congregation 
and appoint new trustees for that congregu 
tlon under the Religious Institutions Act. 
Judgment in 19 Oce. N. 218, reversed. It rev 
ster v. Hendershot, 20 Occ. N. 201, 27 A It 
232.

Change of site -Resolution of congn-u-a 
tiou—Notice of meeting—Injunction. Kop- 
man v. Simonsky. 2 O. W. R. «17.

Churchwardens- Account» — Dischat 
-Vestry board—Approval of ordinary In 

terference by Civil Court.]—The accounts of 
a churchwarden going out of office must be 
submitted to the vestry board. 2. A church 
warden going out of office may be compelled 
to render an account at the suit of two par
ishioners. 3. The reception of accounts by 
the vestry board and their approval by the 
Ordinary, constitute a discharge in favour of 
a churchwarden going out of office. Such 
discharge is final and will not be interfered 
with by the civil Courts. Dubé v. Mercier. 
0 R. 13 K. R. 114.

Churchwarden — Parish corporation — 
Contract — Sale — Quo warranto — C. P. 
987.1—Where a churchwarden has sold and 
delivered merchandise to the corporation of a 
parish of which he is one of the church
wardens, and while he was in office, a free
holder of such parish may cause a writ of 
quo warranto to issue against such church 
warden although he goes out of office on the 
Slit of December and tin- petition for the 
writ was made but a few days previously. 
llamelin v. Dugal (19101, 1« R. L. n. s.
( Que. ) 321 ; 38 Que. S. C. 196.

Clergy Commutation Trust Fnnd
Annuitants — “ Junior on the pay list 
Canons and by-laws governing—Construction 
—Decision of diocesan chancellor—Award- 
Acquiescence—Laches — Exchange of bene
fices. .Geoghegan v. Synod of Siagara, 5 0. 
W. R. 3«4. ti O. W. R. 717.

Destroyed by Are — Insurance.]—See 
Quebec Fire Ins. Co. \. St. Louis. Digested 
under Insurance.

Diocese of Toronto Churchwardens —* 
1 greemrnt to repay rector's expenditure — 

.1 ward. |—An agreement by the churchwar
dens of a congregation of the Church of 
England in the diocese of Toronto, raising 
funds by voluntary contributions, to repay to 
the rector thereof, in consideration of his re
signing his charge ns desired by the contre 
galion, the amount theretofore expended by 
him in repairs and improvements to the rec
tory home, sack amount to tx 
tration, is an agreement beneficial to ttv 
congregation and binding upon the church 
wardens in the corporate capacity conferred 
upon them in that diocese by 47 V. c. 89 (<» 
An order was made for the enforcement of 
an award made in pursuance of the agree
ment. although the churchwardens had in 
their corporate capacity no property or funds 
out of which the award could be satisfied. 
Daw v. Ackerill, 25 A. R. 37, distinguished 
In re Kirkby and Churchwardens of All
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Saints, Collinpwood. 24 Oce. N. 358, 8 O. L.
B. 885, 4 O. W. It 142.

Discipline — Expulsion of minister — 
Domestic forum -Appeal.]—Where nn appeal 
raised the question of the proper nr improper 
exercise of disciplinary powers of the Confer
ence of the Methodist church, the Supreme 
Court refused to interfere, the matter com
plained of being within the jurisdiction of 
the Conference. Judgment of the Court of 
Appeal. 27 A It 002 21 ()<•« V 21. affirmed. 
Ash v. Methodist Church, 22 On. N. 3. 31 
8 C. It. 497.

Dispute as to ownership of land and 
building—Rival claimants — Difference in 
tenets- Question of fact—Onus — Appeal. 
Zacklynski v. Kerchinski (N.W.T.), 1 W. L. 
It 32.

Expulsion of member — Domestic tri
bunal—Injunction.]—The plaintiff sought an 
injunction restraining the trustees of St. 
Peter’s Church, in Berlin, from enforcing n 
resolution, passed by them, expelling him 
from membership in the church, on the ground 
of certain actions of his. not necessary to 
mention here. No notification was given call
ing upon the plaintiff to attend the meeting at 
which the resolution was passed, nor was he 
made aware In any way of the Intention of
the trusti es to expel him. The plaintiff's civil 
rights were not affected by the expulsion :— 
Held, that the Civil Courts would not, after 
an adjudication by the domestic tribunal de
priving the plaintiff of his membership, in
vestigate the legality or regularity of the pro
ceedings. and the action must be dismissed.

Horn hold. 24 OCC. X 896, 8 0. L. 
R. 575. 4 O. W. It. 257.

Letting pews— Right» of parishioners— 
Mandamus—Husband and trife — Survivor
ship.]—The remedy of mandamus to com
pel churchwardens to let vacant pews in a 
parish church can only be granted to a mem
ber of the congregation or a parishioner who 
has a special interest therein. The lease of 
a pew in a church made, in observance of a 
usage, to a husband and wife during their 
lives, does not infringe upon any existing 
law. and is valid. The wife surviving her 
husband has the enjoyment of it even after 
a second marriage. Lcmay v. Cure and 
Churchwardens of the Parish of Ste. Croix, 
Q. It. 20 8. C. 528.

Members -Trustees—Meetings — Resolu
tion authorizing new building—Regularity— 
Injunction. Heine v. Schaffer (Man.), 2 W. 
L. R. 310.

Parish boundaries - Erection of new 
parish—Donation of site for church Com
pliance with in lent ion of donor—Trust.1— 
Held, in construction of trust-deed of cer
tain property for church purjiosps. that the 
intervenants who had formed another parish 
distinct from that existing at the creation of 
the trust were not entitled to the property 
or a share therein, Imumbent and Church
wardens of Parish of St. Edward v. Synod 
of Diocese of Montreal (Que.), 0 E. L. It.

Power to allot free seats—Power to 
rent petes.] -l.’nder the trusts set out in the 
schedule to 47 V. c. 88 (O.) and 47 V. e. 140 
(D.), the trustees of a Methodist church have 
no power to allot free seats to particular 
members of the congregation, although they 
have ilc general power possessed by the 
officers of any place of public worship, to dis
tribute the members of the congregation in n 
particular manner at any particular service 
for the purpose of preventing disorder during 
the service. They have, however, the power 
to rent pews at n reasonable rent to partic
ular members, reserving as many free seats 
where and as may be thought necessary or 
expedient, farleton Place Methodist Church 
Trustees v. Keyes. 22 Oce. N. 50, 3 O. L. It. 
105, 1 O. W. R. 10.

Right to pew—Parties—Intervention— 
Interest. |—A parishioner and pewholder has 
no interest entitling him to intervene in nn 
issue between another parishioner asking to 
be put in possession of a pew, of the one 
part, and the cure and churchwardens, of 
the other part. In support of the plaintiff’s 
demand ; the interest of the intervener ap
pearing rather to be the same as that of the 
curé and churchwardens ; such an interven
tion will be dismissed upon demurrer. 
Dédard v. Monettc, 2 Que. I*. It. 501.

Roman Catholic Episcopal Corpora
tion Corporation sole — Action by—Plead
ing—Proof of corporate character—Contract 
—Statutes—Somination of bishops -Ratifica
tion by Crown. |—The denial by the defend
ant of the legal existence of the plaintiff as 
a public corporation, obliges the latter to 
prove his corporate character, hut this rule 
is subject to exception when the action is 
begun for the purpose of giving effect to a 
contract made between the defendant and the 
corporation, in which the existence of the 
latter is impliedly admitted. 2. The above 
rule is applicable to Roman Catholic bishops, 
constituted public corporations sole by special 
statutes, as they cannot take upon themselves 
the quality of public functionaries. 3. The 
special statutes referred to make the exis
tence of the Episcopal corporations depend
ent upon the bishops' nomination, as they 
have a provision, in case of the (Tenth of the 
latter, to continue these corporations in the 
person of the administrators of the dioceses. 
4. In tire absence of a statutory provision 
to that effect, the ratification by the sovereign 
of the nomination of the bishop is not a 
condition of the existence of the corporation 
that he forms. St. Hyacinthe Roman Catho
lic. Episcopal Corporation v. St. Hyacinthe 
Macadam ’j., Q. R. 34 8. C. 302.

Subscription—Condition that it be paid 
out of insurance premium—Contract. Church 
of St. James the Apostle v. L'pton, 3 E. L. 
R. 212.

Syndic- election—Incapacity—Statute — 
Incapacity arising after election.1—In this 
case the facts alleged and proved shewed an 
incapacity at common law. if not by statute, 
to overdue the office of syndic of a church. 
2. It is not necessary that such incapacity 
should be declared by a statutory provision in 
order to bring it within Art. 087. C. P. C..
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which applies to au incapacity arising after 
the election nr nomination of the Incumbent,
as well ns to an incapacity existing nt the 
time of his election. Martel v. Prévoit, 0 Que. 
P. H. 244

Title of land — Church dispute— Con
struction of trust Ascertainment of bene
ficiaries—“ Creek Catholic Church."]—At a 
meeting of a congregation of Galicians sub- 
acriptiona were collected, trustees appointed, 
and a site chosen on which to build a church. 
A Vninii' priest connected with the See of 
Home visited the congregation and held ser
vices for a short time; later two orthodox 
priests, familiar with their dialect, conducted 
services there, and still later the Roman 
bishop of the diocese visited the settlement 
and held services. His Grace assured them 
that he would do his best to secure for them 
land on which to erect a church, lie ap
plied to the Crown Lands Office and received 
a grant "in trust for the purnose of the 
congregation of the Greek Catholic Church 
:it i. tn<at oi.■ Lak<He paid the patent
fees, but made no declaration of the trust 
as required by the Crown Lands Office, but 
there was in that office at the same time a 
document declaring the names of the trus
tees and the purposes of the trust. Pending 
the bishop's application, the trustees applied 
for a permit to cut logs, stating the jmsi- 
tion of the church, and that the building 
they erected was "for the mission of the 
Greek Orthodox Church and for no other 
purpose." The permit was granted accord
ingly. A dispute arose between the Homan 
bishop and the congregation, and finally the 
bishop assigned the land to the trustees ; 
the trust, however, was left to stand, “ for 
the purposes of the congregation of the Greek 
Catholic Church ” ‘.—Held, upon the evidence, 
that the purpose for which the land was 
vested in the trustees was for building a 
Greek Orthodox Church and not n Greek 
church in communion with the Church of 
Home. Judgment of the Supreme Court of 
Canada. 37 S. C. It. 177. affirmed ; judg
ment of tie- Supreme Court of the North- 
West Territories, 1 \V. L. It. 82, and judg
ment of Scott, J., at trial discharged. Zock- 
lynski v. Polushie, C. It., [1008] A. C. 23.

Title to land and building; Ambigu 
out description of grantee—Declaration of 
trust in favour of (ireek Orthodox ('hurch — 
Construction—Ascertainment of beneficiaries 
—Exelusion of Homan Catholic and Cniate 
Churches.]—Emigrants from Galicia settled 
in the North-West Territories in 1892. and 
in 1890 there were thirty Galician families 
in tin- neighbourhood of Star, who resolved 
to provide a place for religious worship and 
secure the services of a priest. In Galicia 
the population is divided between Poles and 
Little Russians, the former being Roman 
Catholic, the latter Orthodox Greek, who. 
as n condition of being allowed to use their 
own liturgy snd conduct their services in 
the old Slavonic language, are compelled to 
acknowledge the supremacy of the Pope, all 
else being allowed to remain Greek. There 
results a composite church known as the 
Cnia'e Church, liable in Galicia to taxation 
l,y the Pope, in consequence of its enforced 
union witli Home. The respondents, trustees 
of the Star congregation, on the 7th Decem
ber. 1897, obtained from the land office a

permit to cut logs for a cnurch on the Gov 
eminent land in suit, “ to be used in the 
erection of a church building for the mission 
of the Greek Orthodox Church and for n.> 
other purpose : "—Held, that this permit be
ing an invitation to the trustees to build « 
church on the land in suit, the land become, 
when tile permit was acted on, impressed in 
the hands of the Government with n trust 
for that purpose, and was dedicated by the 
Government to the use of the mission of the 
Greek Orthodox Church, and not of the 
Roman Catholic or Unlate Church. In an 
action by the appellants ns représenta» iv- 
members of the Star congregation for relief 
us for a breach of trust in consequence of 
the respondents having, without previous 
consultation with tTie congregation, appointed 
an Orthodox priest, it appeared that, after 
the permit was granted, the lands in suit had 
been irregularly granted by the land office 
to the Homan Catholic bishop of the diocese
in which Star was situated, "in trust for 
the purposes of the congregation of the 
(ireek Catholic Church” nt Star, and had 
been by the bishop assigned to the respond
ents with the sanction of the land office, but 
without any alteration in the declaration 
of trust contained in the grant to the bishm 
—Held, that the operative trust was that 
created by the permit, and that there had 
been no breach thereof. Judgment in Coh
abit v. Zacklynski, 37 S. C. R. 177, affirmed. 
Zacklynski v. Polushie, [10081 A. C. 65.

Title to land and building Amtiinu 
ous 1description of grantee—" Greek Catholic 
Church " - Evidence—Construction of deed
—Reversal of concurrent findings.] Win : 
Crown lands were granted “in trust for tlv 
purposes of the congregation of the Greek 
Catholic Church at Limestone Lake," N. W. 
T-, and it appeared that this description was 
ambiguous and might mean either the Greek 
Orthodox Church or the Greek Church in 
communion with the Church of Rome, it was 

'held, that the construction of the grant should 
he determined by the facts and circumstances 
antecedent to and attending the issu,, of 
the grant, and that, in view of the evident 
adduced, the words did not mean a chtinh 
united with the Roman Catholic Church and 
subject to the jurisdiction of the Pot-' 
Judgment in Zacklynski v. Kcrchinsli. 1 W 
L. It. 32, reversed. Taschereau, C.J.C. and 
Girouard. J., dissenting, on the ground that 
the concurrent findings of the Courts below 
upon matters of fact ought not to be dis
turbed. Polushie v. Zacklynski, 37 S. C. K 
177.

Veatry-bonrd — Dcfcmr of action — 
Authorization — Parish meeting — Excep
tion to form.]—A vestrv-bonrd cannot defend 
an action -vithout previous authorization h> 
the parish meeting, and the hoard must file 
this authorization with its defence, in default 
of which the plaintiff may, by exception to the 
form, obtain the striking out of the defence. 
S/mécal v. Curt ami Chun huardens of St. 
Paul, Q. R. 12 K. B. 142.

Vestry corporation—Defence to action 
—Authority—Resolution.]—A vestry corpora
tion may file a defence to an action without n 
resolution authorizing its solicitors to that 
effect. Sénécal V. 1 entry of the Parish of St. 
Paul, 6 Que. I*. R. 462.
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Will —Devise to religions institution — 
“ Acquisition " of land — Commencement of 
period—Life estate.]—The seven years dur
ing which a religious Institution may hold 
land after its “acquisition” under s. 11» of 
R. S. O. 1877 c. 210 ( now s. 24 of R. S. (). 
1HD7 c. 3071, does not commence to run. in 
the case of a devise of a remainder dependent 
upon a life estate, until the expiry of the life 
estate. In re Naylor, 23 Occ. N. 01», f> O. I> 
R. 158. 1 O. W. It. 800.

See Criminal Law—Defamation—Will.

CHURCHWARDEN.
Nee Church.

CIRCUIT COURTS.
Sec Appeal—Courts.

CITY COURT, NEW BRUNSWICK.
See Courts.

CIVIL ENGINEERS, CANADIAN 
SOCIETY OF.

Statute incorporating— Qualification of 
Mmbcrs—Practising — Admission—Manda
mus—Interference by Court.]—The statute 
incorporating the Canadian Society of Civil 
Engineers gives the right to become a mem
ber to every one who practised as a civil en
gineer in this province at the time of the pass
ing of the Act. The plaintiff, claiming to 
have satisfied this requirement, presented a 
request for admission containing allegations 
of fact to satisfy the law, verified by his own 
deposition under oath. On the refusal of the 
society to comply with his request, he nrayed 
that n peremptory writ of mandamus be 
issued to effect his purpose :—Held, that it 
was not for the Court to decide whether the 
plaintiff was qualified as a civil engineer, or 
whether he had pursued the studies and 
possessed the knowledge requisite for a civil 
engineer, but only whether he had practised 
as n civil engineer at the time of the passing 
of the Act. 2. That he who has himself 
done work requiring the special knowledge of 
a certain profession is not by reason of that 
alone deemed to have practised such profes
sion. but the contrary is the case with one 
who has devoted himself to the practice of a 
profession for the public and who in fact 
practices it. though his clientele may be very 
limited. 3. That the depositions on oath of 
the plaintiff did not constitute conclusive and 
irrefutable proof of the facts contained in it, 
but that it was only a formality to prevent 
useless applications, and only raised a pre
sumption which might be refuted by evidence 
to the contrary. Taché v. Society of Cana
dian Civil Engineers, Q. R. 2(1 8. C- 215.

CIVIL SERVANT.
See Crown.

CLASS SUIT.

Sec Costs—Pleading.

CLERK OF EXECUTIVE COUNCIL.

See Mandamus.

CLIMATIC CONDITIONS.

See Sale of (icons—Water and Water
courses.

CLOSE OF PLEADINGS.

See Pleading.

CLOSING HIGHWAY.

See Way.

CLUB.
Authority to make rule»—Expulsion 

of member—Regularity of admission—Meet
ing—Two-thirds vote.]—A club for amuse
ment, etc., organized under Arts 5487 et seq. 
of the R. S. Q., by which such association is 
authorized to make rules and regulations re
specting the admission and expulsion of its 
members, has authority to adopt a rule pro
viding for the expulsion of any member who 
commits an act ” derogatory to the honour 
and interests of the club," although no defini
tion be given in the rule of what constitutes 
such acts. 2. Where a social club has form
ally passed a resolution expelling a member 
for acts derogatory to the honour and interests 
of the club, it cannot afterwards, in defence 
to an action of the member for the rescission 
of the vote of expulsion, be allowed to justify 
such expulsion on the ground that the plain
tiff had never been regularly admitted a mem
ber. 3. Where the rule of the club provides 
for the expulsion of a member by a two-thirds 
vote at a general meeting regularly called, 
the resolution of expulsion must be voted for 
by two-thirds of the active members of the 
dub present at the time the resolution is put 
to the meeting. Lemarchv v. Le Club dc 
Chasse à Courre Canadien, Q. R. 19 S. C. 
470, 4 Que. P. R. 75.

Fish and Rame clnb — Lleiiion of 
officers—Statutes—Companies Act — Voting 
by proxy — Estoppel — President — Meet
ing.]—When the general Act under which a 
fish and game club is incorporated provides 
that, in so far ns applicable, the clauses of 
the Joint Stock Companies Act shall govern 
associations organized thereunder, s. 10 of 
the last named Act. which provides that 
every shareholder may vote by proxy, ap
plies and enables members of the club to 
vote in that manner at the election of its 
officers. The president of a club is not 
«•stopped from challenging before the Courts 
the election of one of its officers (the secre
tary) because he called an informal meet-
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ing of the hoard immediately after the elec
tion, at which the officer in question was 
present, to discuss matters of detail. San
derson v. Henry, Q. It. 1(1 K. B. 78.

Injunction — Expulsion of member of 
aaaoriaUon Right of property—Juriadietion 
of rourt.l — to give jurisdiction to Court to 
interfere h.v way of injunction to restrain 
expulsion of a m tnber of a club or associa 
tion. it must appear that he has some right
of property therein. The right to use the 
cluli or association rooms, property and 
effects, on payment of a subscription, with
out any right to participate in assets, if dis
tribution ensued, i- merely u personal one. 
The only remedy in such case, if the expul
sion is wrongful or injurious, is h.v action 
for damages. Where, therefore, an injunc
tion was granted restraining a hockey asso
ciation from expelling a member, whereby 
he would be debarred from playing in a 
specified game, there being no allegation or 
proof of his having paid any subscription, 
or that he had any right of property in the 
association, injunction was set aside and 
action therefor dismissed with costs. Roice 
V Herat ( 1909 i. 12 O. L. It. 13. 7 O. W- 
It. 543.

Liability for article stolen. I—The
plaintiff, who was not a member of the de
fendant club, went there upon the invitation 
of a member and put his coat In the cloak 
room. It was taken a wav during his absence 
in another part of the club, and lie sued for 
its value and for money paid to detectives in 
attempting to recover it: Held, that, as the 
defendants were a club, and did not fall under 
the provisions of the Civil Code respecting 
innkeepers, keepers of boarding-houses, and 
hotel-k'-epers, under similar circumstances, 
they were not liable for articles brought upon 
their premises. Martel v. Military Institute 
Club, 23 Occ. N. 110.

License re billiard tables -Incorpora
tion under Ontario rampantes Act—"Pro
prietary rlab '*—Hilliard tables and bowling 
alley on elub premises—Municipal by law re
quiring lire n nr—“ Hire or gain"—“House of 
publie entertainment or resort " — Police 
magistrate Case stated under Ontario Sum
mary Convictions Act—Forum — Divisional 
Court—.Scop- of iasc Admissibility of evi- 
denee. 1—A club was Incorporated by letters 
patent under the Ontario Companies Act to 
encourage and promote billiard playing and 
other athletic and amateur N|>orfs. etc. The 
members were all shareholders in the capital 
stock of tile club, and no person could be
come a member unless he subseribed for and 
became the holder of a share or shares, and 
no person other than members were permitted 
to have the use of the club premises. Prem
ises were leased by the club in the city of 
Toronto, whereon there were bowling alleys 
and billiard tables. Fees were paid by the
members for nines played on the bowling 
alleys and billiard tables, and such fees went 
into the funds of the club, and were used 
for paying the expenses of managing and 
carrying on the club. By a resolution of 
the club, the directors were empowered to 
apply fees paid for games played on the 
alleys or tables of the club as payment for 
shares subscribed. A by-law of the police 
commissioners for the city of Toronto paused

pursuant to the powers conferred by the 
Consolidated Munlcinal Act, 1903, s. 5S3 
s.-s. 4 fas amended by 8 Edw. VII. c. 4K 
14» and 10, provided that a license should be 
taken out by ( every person who. for hir 
or gain, directly or indirectly keeps or ha« 
in bis possession, or on his premises, any 
billiard table, or who keeps or who Ins n 
billiard table in a house or place of publie 
entertainment or resort, and every proprie
tary club (as defined by the Consolidated 
Municipal Act, 1903». which directly or in
directly keeps or has in its possession or 
on its premises any billiard table; and also 
( 10) by every person who owns or keeps for 
hire or profit a howling alley. The club had 
no license for billiard tables or for n howl
ing alley : //</-/, that the club was m a
“ proprietary ” one, ns defined by the amend 
ing Act, 8 Edw. VII. c. 48. a. 14 and 
4 Hiddell, J., dissenting), that the billiard 
tables and bowling alley were not kept or in 
the possession of the club for hire or gain 
directly or indirectly, nor was the place 
where the tables were kept a house of public 
entertainment or resort, within the meaning 
of the by-law. Xcwcll V. Hemingway ( IKkS i, 
flO L. T. It. 544, applied and followed;— 
Held, per curiam, that cases stated by a 
police magistrate under It. S. O. 1897. c. 90. 
ss. 2, 1 and 8. as amended by I Edw. VII 
c. 13. s. 2. and so (by reference » under It 
S. C. 1909. c. 143, s. 791. properly came he 
fore a Divisional (\>urt, under 4 Edw. VII. 
c. 11. s. 2 (Judicature Art. s. 97. s.-s. ( 1 ) 
i 1 i ; but that, under a, 761, all that 
he done is to " question a conviction, order, 
determination or other proceeding,” and «<> a 
question ns to the admissibility of evidence 
cannot form part of a stated case, and p«t 
Riddel], J„ that the evidence taken before 
the magistrate should not be sent up h.v him 
as part of the case.—Semble, per Falcon- 
bridge, C.J.K.B., that the magistrate wa« 
right, on n charge preferred against the in
corporated club, in refusing to allow ques
tions to be put to a witness with the object 
of shewing that the club was incorporated 
for the purpose of enabling an Individual to 
evade the provisions of the by-law. Rex ' 
Dominion Rowling rf- Athletic Club ( 19<Xt1. 
19 O L. B 107, 14 O W. It. 498, 13 Can 
<>. Cos. 106.

Life member - Ry-law exacting further 
fees - Vitra vires.1—The plaintiff was duly 
elected a life member of the defendant club, 
and paid $50, the fee demanded by the by
laws. Subsequently, at a meeting of the mem
bers of the club, a by-law was adopted that 
every life member should pnv an additional 
sum of $25 for that year only, and that any 
life member who failed to do so should be 
expelled front the club simply by a resolution 
of the board of directors to that effect. The 
plaintiff contended that the by-law was ultra 
vires, and asked that the Court should declare 
it to be so:—Held, that the by-law was ultra 
vires, and that the plaintiff was therefore not 
bound by it. nor could his status he thereby 
affected. Ilea miry v. Club St. Antoine, 21 
Dec. N. 83. (» R. 19 8. C. 452.

Public Inquiries Ac* (B.C.) Benevo
lent and Friendly Societies Act (B.C.) — 
Commission of inquiry — Jurisdiction. Re 
Railway Porters' Club (B.C.>. 2 W. L. It 
192,
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Public Inquiries Act -Benevolent So
cieties Act- Commission of inquiry—Juris
diction — Powers of Lieutenant (iovernor in 
Council.]—The city of Vancouver petitioned 
the Lieutenant-Governor in council, alleging 
rhnt certain societies incorporated under pro
visions of the Benevolent Societies Act, were 
abusing their corporate powers and apply
ing them to purposes other than those auth
orized by statute, and praying that, under 
the powers thereby conferred, these societies 
he dissolved. The Lieutenant-Governor in 
council appointed a commissioner, under 
authority of s. 4 of the Public Inquiries Act, 
to inquire into facts bearing upon allega
tions contained in and the prayer of the 
petition:—Held, that the power of Lieuten
ant-Governor in council to dissolve societies 
created under the Benevolent Societies Act. 
though not for any public purpose, is one 
of the powers of Government exercisable by 
the executive, and the investigation of the 
facts leading to a conclusion >>n the question 
whether that power shall be exercised, ns 
well as the determination to exercise it. and 
the executive act ir which the determination 
culminates, are all matters connected with 
the good government of the province within 
meaning of s. 4 of Public Inquiries Act. Hr 
Hit. Porters' Club (1900), 11 B. C. It. 398. 
2 W L R. 102.

COAL MINES ACT.
See Mines and Minerais.

COAL MINES REGULATION ACT.
S(t Criminal Law.

COCKS.
See Animals.

COCK FIGHTING.
Sec Criminal Law.

CODE MUNICIPAL.
See Municipal Corporationh.

CODE OF FROIDURE, QUEBEC.
See Peremption.

CODICIL.
See Will.

COLLATERAL SECURITY.
Enforcement — Bar—Promissory notes 

for price of machinery—Betaking and selling 
machinery under conditional sale contract— 
Chattel mortgages collateral to notes—Effect 
on. Massey Harris Co. v. Lou e ( N.W.T. i, 
1 W. L. R. 213.

Life insurance policy — Promissory 
notes—Account—Entries L» hooks — Appro
priation of payments—Mortgage—Merger — 
Surety—Discharge. Harvey v. McKay, f> O. 
W. R. 711

Realization — Judgment — Appropria
tion of payments—Accounts—Trustees—In
terest. Itorstcin v. Hcisterman (B.C.), 3 W. 
L. It. 280

See Banks and Banking — Bills and 
Notes—Sale of Goods.

COLLECTION ACT. NOVA SCOTIA.
Appeal from er*'miner's ruling —

County Court Judy K '< r to extend time 
— Adjournment — /bifion.] — Under
the provisions of tin motion Act. B. 8. N. 
S. 1900. c 182. s. 32. *' notic1 of appeal must 
be served upon the solicitor of the respondent 
or upon the respondent personally within 10 
days of the date of the decision appealed 
from." No notice was given within the 10 
days, and the Judge of the County Court 
subsequently made an order ex parte extend
ing tlie time. The appellant failed to prose
cute his appeal within the period of 30 days 
proscribed by s. 33. as amended by Acts of 
1901. c. 15, and n writ of prohibition was 
applied for : — Held, per Town abend, J.. 
Went herbe. C.J., concurring, that the Judge 
had power, on proper application, to extend 
the time for giving notice of appeal, but that 
such application should ho made within the 
period <>f 10 "days prescribed by s. 31 : also, 
that it was not within the power of the 
Judge to adjourn the matter to n date beyond 
tin- 30 days and then make an adjudication : 
and that the writ of prohibition should go. 
Per Meagher, J. ( who concurred that the 
extension of time should not have been 
granted t, that there was no appeal from the 
order extending the time, and prohibition 
would not lie. Bussell, J„ dissented. Me
sure v. Parker, 1 F. L. B. 270. 39 N. 8. R. 
413

Assignment — Collusion — Preference— 
('veilitors.] Where an assignment under the 
Collection Act is obtained by collusion be
tween tlie creditor and debtor, such assign 
ment comes within the category of transfers 
made “ with intent to defeat, hinder and de
lay creditors," or “ with intent to give the 
creditor an unjust preference over other 
creditors," and will not give the assignee a 
better title than tlie assignor himself had. 
I'arlington v. Ingraham, 30 N. 8. R. 407, 
distinguished. Zuicker v. Hoss, 3 E. L. B. 
73. 41.N. S. R. 832.

Compulsory assignment by debtor to 
creditor—Hills of Sale Act — Affidavit of 
bona fides—Rights of creditor—Fraudulent 
conveyance — Sheriff levying under execu
tion.]—Tlie assignment made by a debtor 
under the provisions of the Collection Act. 
B. S. N. S. 1900. c. 182. s. 28. is to be re
garded as part of the legal process provided 
i v the statute to enable the creditor to en 
force payment of h1s debt, and essentially 
dfilers from, and is in no way analogous to. 
a voluntary assignment, ami is not subject 
to the provisions of the Bills of Sale Act 
requiring an affidavit of bona fides, or other 
requirements of the Act. The assignee in 
such case does not take his rights under the 
assignor, so ns to be bound or affected by his 
fraudulent net. but ns a judgment creditor 
enforcing his statutable remedy, and he may 
in that capacity attack any previous fraudu-
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lent conveyance made by bln assignor. The 
assignment so obtained confers upon the 
judgment creditor an absolute title to the 
property assigned in trust to satisfy his 
judgment, and. in the next place, to hold 
the halnnci» for the benefit of those bene
ficially entitled thereto. An assignee under 
the Act, who has taken possession under his 
assignment, is entitled to recover against the 
sheriff levying under executions placed in 
his hands subsequently to the date of the 
assignment. Farlinper v. Ingraham, 38 N 
8 R. 4fl7, 1 E L. R. 1.

Fraudulent disposition of property 
Fraud in facts—Costs. Short v lient, 40 
N. 8. R. «28.

Judgment Order for payment by instal- 
menti — Default — Arrest — Discharge 
under Indigent Debtors Icf—Re-arrest.] — 
The defendant was examined under the pro
visions of the Collection Act and ordered to 
pay the monthly instalments, a judgment re
covered by the plaintiff. On default of pay
ment an execution was Issued by order of 
the examiner, and under this execution the 
defendant wae arrested. The defendant was 
subsequently discharged from custody under 
the Indigent Debtors Act. The defendant 
having failed to pay subsequent instalments, 
the examiner made an order for the issue of 
another execution for the arrest of the de 
fendant, and the defendant was again 
arrested:—Held, that the defendant, under 
the foregoing circumstances, having been dis
charged from custody, could not be arrested 
again under a second execution issued on the 
same judgment. Mel.rod v. Forsyth. 40 N. 
S. H. 380. See. also. McDonald v. Dominion 
Coal Co.’s Relief Fund, ib. 300»; McMillan 
v. Watson, ib. 301«; In re W. T. tirant, ib. 
301 n.

Order for arrest Insufficiency—Juris
diction of commissioner.]—An order under 
which the defendant was arrested and 
brought before a commissioner under the 
Collection Act, did not conform to the sta
tute, and was insufficient, The commissioner 
nevertheless, made an order against him, 
under which he was imprisoned :—field, that, 
as the sheriff had no power to take the 
defendant before a commissioner under the 
first order, the commissioner was without 
jurisdiction to make an order against him. 
He was l herefore diache rged l leadnote in 
In re ü. R. Johnson, 10 N. K. R. 51, cor
rected. Forsyth V. Ozon, 40 X. 8. It. 210.

See J vis IMF. nt Debtor.

COLLECTION OF TAXES.
8ee Assessment and Taxes.

COLLECTOR.
See Quieting Titles Act.

COLLEGE OF PHYSICIANS AND 
•UF.UEONS.

See Medicine and Surgery.

COLLEGES.
See Rchooia, Colijdoes and Universities

COLLISION.
See ADMIBALTY—NEGLIOKNOS — IUll WAY 

Ship.

COLLOCATION.
See Judicial Sale of Land.

COLLUSION.
See Fraudulent Conveyance—Insurance 

—Railway—Ship—Trial.

COLLUSIVE ACTION.
See Intervention.

COLONIAL COURTS OF ADMIR
ALTY ACT.
See Appeal.

COMMISSION DES CHEMINS 
DE FER.

See Railways.

COMMISSION OF INQUIRY.
See Club.

COMMISSIONER.
Sec Municipal Corporations.

COMMISSIONER OF EDUCATION
See Schools.

COMMISSIONERS* COURT, QUEBEC
See Courts.

COMMITTEE.
See Lunatic.

COMMON BETTING HOUSE
Sec Criminal Law.

COMMON CARRIERS.
See Carriers—Railway—Ship.

COMMON EMPLOYMENT
See Master and Servant.

COMMON GAMING HOÜSE.
See Contract—Criminal Law.

COMMUNITY.
See Husband and Wife
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COMPANY.

1. Formation, (133.
2. Name. 630.
3. Memorandum and Articles, 636.
4. Prospectus, 037.
5. Capital, 630.
0. Management—Directors, etc., 041.
7. Debentures and Mortgages, 658.

1. Debenture», 658.
2. Mortgages, 650.

8. Shares, 002.
1. Subscription a,nd Allotment, 603. 

lame, 672.
3. Celia, 073.
4. Cancellation, 075.
5. Tranafer, 077.
6. Register, 685.

0. Contracts, 685.
10. Actions by and Against, 001.
11. Foreign Companies, 703.
12. Winding up, 707.

1. Formation.

Amalgamation of companiei -Failure, 
to amalgamate — Winding-up — Contribu
tories.]—Twenty-seven parties signed a sub-
■cription li<t for stock in a proposed company. 
A meeting was called, when n committee was 
appointed to carry on negotiations. At dif
ferent committee meetings, directors of the V. 
company were present and it was finally ar
ranged that the proposed company he amal
gamated with the V’. company :—Held, that 
at the time of the winding-up of the com
pany, the arrangement for an amalgamation 
had not been carried through. The directors 
of the latter company and those on the sub
scription list are not liable as contributories. 
Payment of instalments did not waive the 
condition that old shares were to be sur
rendered and new ones issued. Re Victor 
Wood Works, Ltd., 7 E. L. R. 55.

Amalgamation of companies — Fidu
ciary relationship of directors—Secret pro
fits—Accounting—Costs.] — Defendants or
ganised plaintiff company and sold it the 
nssets of two other companies which defend
ants owned, making a profit of $27,691.76. 
Plaintiff company brought action to recover 
the profit from defendants. MacMahon, J..

rial, Ml (14 O W R 180). thaï de 
fendants were not required to do more than 
furnish the directors of plaintiff company 
with a schedule of the assets, etc., belong
ing to the two companies proposed to be sold, 
with prices attached, and dismissed the no
tion. Court of Appeal held, that it was the 
duty of defendants to place the affairs of the 
two companies before an independent board 

C.C.L.—21

of directors of plaintiff company, having full 
knowledge of the transactions proposed, and 
that this had not been done ; that plaintiff 
company had not been properly represented 
in the bargaining : that defendants had ef
fected the sale by secrecy and without making 
proper disclosures and should be held liable 
to the extent to which each shared in the 
profits made by the sales. Costs to plaintiffs 
throughout. Stratford Fuel, Ice, Cartage <€ 
Const. Co. v. Mooney (1910), 10 O. W. R. 
240. 21 O. L. R. 420, 1 O. W. N. 914.

Amalgamation—Restraint against sell
ing out—Agreement — Forfeiture—Laches— 
Waiver—Notice. 1—In 1.V89 the city of To
ronto entered into similar agreements with 
tiie defendant companies by which they au
thorised these companies to lay down and 
operate underground wires and appliances 
for the distribution and supply of electricity, 
and gave them other privileges in connection 
with their business. By these agreements 
the defendants were forbidden to lease to, 
amalgamate with, or sell out to any other 
company, without the consent of the plain
tiffs : and if they did so, all rights granted 
thereby were to cense and determine. In 
1896 the Incandescent Co. sold out all their 
nssets and the shareholders transferred their 
shares to the Electric Light Co. :—Held, 
that the Toronto Electric Light Co. had not 
in purchasing fallen within the prohibition 
clause, for to hold to the contrary would be 
to add the word “ buy ” to that clause.—Held, 
also, that what had been done was not an 
amalgamation of the two companies, inasmuch 
as tiie purchase was for cash and for cash only, 
and the Incandescent Light Co. acquired no 
interest whatever in the assets and affairs or 
otherwise of the other company.—Held, fur
ther, that inasmuch as the actions were not 
commenced till April, 1902, the plaintiffs had 
by their long delay in bringing suit and also 
by their conduct after the alleged breach 
and before the action lost their right to com
plain. The plaintiffs had by their conduct 
waived the alleged forfeiture, the evidence 
clearly shewing that they had knowledge 
throughout of the facts upon which the right 
In claim II forfeiture rested, and h was not 
necessary to prove actual notice. — Held, 
lastly, that notice to the city engineer wae in 
the circumstances of this case sufficient, al
though the evidence shewed much more than 
that, and warranted the conclusion that 
knowledge of the absorption of the one com
pany by the other was common and general 
throughout the city and might safely be Im
puted to the city council as a whole, espe
cially ns no civic official had denied such 
an inference. City of Toronto v. Toronto 
Electric Light Co., City of Toronto v. In
candescent Light Co. of Toronto and Toronto 
Electric Light Co., 10 O. L. It. 621. 0 O. W. 
R. 443.

Letters patent—Supplementary letters— 
Increase in capital stock—Non-compliance 
with s. 20 of Companies Act — Meeting of 
shareholders—Absence of notice of purpose 
of meeting— Revocation of letters patent— 
Action by Attorney-General — Irregularities 
—Companies Act. s. 90—Purchase of shares 
—Refusal to transfer — Stock certificates— 
Production—Assignment—Mandamus. Mey
ers v. Lucknow Elevator Co., 6 O. W. R. 291.
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Money* advanced by corporator as 
loan Land» transferred as security by an
other corporator.]—Action by liquidator to 
compel defendant A. to convey certain land» 
to the plaintiff as liquidator, and to pay 
moneys due on unpaid «lmres of the com
pany's capital «lock. As the parties cannot 
be placed in statu quo, held, that defendant 
a. i> entitled to a charge upon the lande for 
iiwmeys advanced ; subject thereto, he is 
declared a trustee of the lands. Wcssel v. 
Tudor, jo W. L. K. 499.

Organisation — Acquisition of business 
concerns—Moneys paid for liabilities—False 
représentations—Action by shareholder—Re
payment to company of moneys paid out— 
Costs. O'Sullivan \. Clarkson, 9 O. \V. It. 
4(1.

Organisation — Service of promoter — 
Claim for payment against co-promoters— 
Share of municipal bonus. Patterson v. 
llrown, ti O. W. It. 394

Promoters who bought property with 
funds ■ ' a company incorporated by them
selves and turned the property over to the 
company were not permitted to recover 
against the company any profits on the trans
action. Minister of Uailuays and Canals v. 
(jut. Southern Ru\ Co. (Hodge d White's 
( /aim* UVU8), 12 Ex. C. tt. 11.

Promoters — Fiduciary relationship.]— 
Where promoters proposed to acquire pro
perty and turn it over to a company to be 
formed, in exchange for bonds and stock, 
it was held, that there was no fiduciary re- 
lat onship existing between the parties, such 
as partners or agents, and no agreement be
tween the promoters would bind the com
pany to be formed. Kalner v. It aster (1800), 
1». It. 2 C. 1». 174 ; Satal Land Co. v. Fau 
line, 11904J A. C. 120. and Fright v. Ilutton 
(1852). 2 II. L. C. 841, followed, (larvin 

O w II 135
Affirmed, 15 O. W. R 210.

Transfer of property by incorpor
ators Prior agreement — Payment — Pro
moters—Profit. I—The owner of a patent in 
April. 1HJ»S. induced the defendants to lake
an interest In II v- ith a view to Introducing 
the patented article into public use. They 
subsequently decided to form a company. 
An actual assignment to the defendants was 
executed in June, 1808. landing the issue of 
the letters of incorporation, the expense of 
which the defendants undertook to bear; and 
by agreement of even date they agreed to 
sell to the company, when incorporated, the 
patent and all improvements, in consideration 
of the company paying them $5.000. and 
crediting $4,500, in respect to 500 shares 
subscribed or to be subscribed by them. In 
August, 1898, after incorporation of the com
pany. an instrument was accordingly exe
cuted by the defendants, and the company 
adopted and con finned the agreement above 
mentioned, and the patent was assigned to 
the company, and the $5,000 paid :—Held, 
that the defendants were entitled to retain 
the $5,000 as against the company, as they 
did not become promoters until after they 
had become entitled by agreement to inter
est» in the patent, which were afterwards, 
and before incorporation, actually transferred

636
to them.—Semble, that, even if the defend
ants bad acquired tlieir interests without r- 
«ideration, that would be of no consequent 
to the company unless acquired for tin- 
Judgment of ltoyd, (2 O. \V. R. r, 
atli rmed. High tea y Advertising Co. \. LU 
21 Occ. N. 208, 7 O. It. R. 501, 3 O. V . 
506.

Trustees for company to be incorpor
«ted- Contracts by. )—No personal lia1 
is incurred by parties who contract, «< trn- 
tees, on behalf and in the name of a «•«, 
pany of which they seek the incorporation 
and which is subsequently incorporai - I. n 
the party contracting with them, in the a lx. 
manner, is estopped from setting up again - 
them any pretended irregularity in tl. : 
proceedings for incorporation. Hand I o 
works Co. v. Haikic (1910), 39 Que. .< < 
227.

2. Name.

Incorporation under Dominion Art
Company with identical name subscgunitlf, 
incorporated under Provincial Act—Fraud 
Injunction.] — Where a Dominion trading 
company are incorporated under n certain 
and somewhat odd name, the subsequent in
corporation of a provincial company with 
that identical name is so palpably a fraud 
upon the public and a wrong to the existing 
company, that the onus is very strong upon 
tile new company to justify their position. 
Interim injunction granted to restrain the 
defendants until the trial of the action from 
acting upon their certificate of incorporation. 
—Semble, that when once a company is in
corporated under the Dominion Act. with n 
particular name, the field is excluait 
pi«*d so far as that identical name is con
cerned.—La Compagnie Hydraulique d- .<( 
Francois v. Continental Heat and Light Co., 
<’. It. [1909] A. C. 49, specially referred to. 
Semi-Heady Ltd. v. Semi-Heady Ltd. (1910'. 
15 W. L. R. 321. B. C. R.

Name liable to confusion | -The re
medy given by s. 7488 It. 8. (>. 1909, is 
open to a joint stock company against a gen
eral partnership which has adopted, in i'- 
registered declaration, a name liable to can: 
the confusion provided for in the said si"
linn. Heure, h joint stock .... pany, in i
porated under the name of “ Lamontagne. 
Limited,” is entitled to demand the cancel In 
tion of a declaration of n general partnership 
under the firm name of ** Lamontagne & 
Co.” Laing Packing and Provision t'o. \ 
Laing, 25 Que. 8. C. 344, followed. Lamon
tagne, Ltd., v. (Jirard (1910), 39 Que. 8. C. 
179.

3. Memorandum and Articles.

Privileged shareholders Light to elect 
majority of directors—Ultra vires. | —In the 
memorandum of association of a joint st-iek 
company organised under the British Colum
bia Companies Act, 1890, and its amendment 
in 1891, there was a clause purporting to 
give to the holders of a certain block of 
shares, being n minority of the capital st<w* 
issued, the right at each election of the hoard
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of directors to elect 3 of the .1 directors, not
withstanding anything in the Act :—Held, 
that the shares to which si ch privilege was 
sought to 1m» attached could not be considered 
preference shares within the meaning of the 
statute, and that the agreement was beyond 
the powers conferred by the statute, and null 
and void, being repugnant to the conditions 
as to elections of directors imposed by the 
Act as matters of public policy. Judgment in 
:* H. C. It. 275, reversed. Colonist Print
ing and Publishing Co. v. Dunstnuir, 23 C. 
!.. T. Ini. 32 8. C. It. «7».

4. Prospectus.

Advertisement -Ontario Companies Act, 
#i. !)5, 99, 100—Director—Penalty.]—A min
ing company incorporated on the 17th No
vember, 1908, pursuant to the provisions of 
the Ontario Companies Act. 7 Edw. VII. 
c. ".4. filed a prospectus with the Provincial 
Secretary on the 27th November, 1908, and 
subsequently inserted in certain newspapers 
an advertisement, for which the defendant, 
one of the directors, was responsible, giving 
particulars about the organisation of the com
pany, the mining lauds owned by the company, 
and the operations of the company, and stating 
that shares were for sale at a named price, 
but not complying in all respects with the 
requirements of the Act as regards n prospec
tus. and not filed with the Provincial Secre
tary :—Held, that the advertisement was a 
" prospectus ” within the meaning of s. 99 
of the Act, being an advertisement designed 
to accomplish the purpose mentioned in s. 
9Ô (1), and that the defendant was liable to 
the penalty imposed by s. 100.—Semble, that 
an advertisement merely stating that a com
pany are offering shares for sale, and that a 

«pectus can be obtained upon application, 
would be a “ prospectus ** within the meaning 

the Act Be Rew v. Oarvin, 18 O. I* R. 
49. 13 O. W. R. 575, 14 Can. Grim. Cas. 283.

False statements — Liability of presi
dent.]—In March, 1898, the prospectus of a 
trading and mining company was published. 
In it the defendant was named as president, 
and it contained false assertions, such ns the 
statement that the company was formed by 
several important men of business in Mon
treal; that some of them, whoa# names were 
men, had consented to act as directors, and 
that a provisional board of directors had 
been formed. The defendant had consented 
to net ns president of the company, at a 
salary of $1,000 a year, lie had approved of 
the prospectus and of contracts made with 
workmen, imd had deposited in the bank, ns 
trustee, sums of money received from the 
latter ns subscriptions to the capital of the 
company. Certain promoters had engaged 
the plaintiff and other workmen in the name 
°f the company, had made them subscribe 
for n certain number of shares in the com
pany and pay half the amount of their sub- 
s' riptions, and had sent them to Edmonton 
upon a hiring for two years. The plaintiff, 
before signing his contract, had seen the de
fendant, and the latter had not warned him 
as to the false assertions of the prospectus. 
The workmen were abandoned at Edmonton : 
—Held, that, under these circumstances, the

defendant was liable to the plaintiff for the 
amount which the latter had paid upon his 
ubsi i ipt I, for hart - and the damage s 

which he had suffered by the breach of the 
contract made with him in the name of the 
proposed company. 1 lonhomme v. Dickerdike, 
17 Que. 8. C. 28.

Misrepresentations 1 rtion for money 
paid for shares — Reserve fund—Capital — 
Onus. |—Plaintiff sought to recover payments 
made to defendants and damages on account 
• if statements alleged to be false and fraudu
lent contained In a prospectus issued by 
directors of defendants on faith of which 
plaintiff was induced to subscribe and pay 
for a number of a new issue of preference 
shares. One of the principal matters com
plained of was a statement to the effect that 
undrawn profits or assets of the company to 
a large amount had been appropriated to a 
“ reserve fund.” whereas, ns plaintiff alleged, 
defendants never had any reserve or sinking 
fund. Evidence shewed that profits, which 
were supposed to have been earned, instead 
of being distributed in dividends, were trans
ferred to an account referred to and known 
ns the “ reserve account:”—Held, that the 
words “ reserve fund,” ns used in the prospec
tus. did not necessarily mean a reserve fund 
which was invested, but the important thing 
was the reserving of amount out of property 
available for distribution in dividends, and 
appropriating it in the books of the company 
to meet contingencies, which was shewn in 
this case to have been done. And that, even 
if plaintiff understood the fund to be invested 
this, in the case of a manufacturing company, 
would not be a material representation which 
would Influence the conduct of plaintiff in 
taking shares :—Held, also, it appearing that 
the directors employed competent managers, 
upon whom they were dependent for informa
tion. and that their auditor used due care in 
performance of his duties, that directors were 
not responsible for a representation in re
gard to cost of materials, affecting the pro
fits, which was not discovered to be mistaken 
until some time after prospectus had been 
issued :—Held, also, as to a representation 
in the prospectus regarding appropriation of 
profits earned in payment of dividends on 
common and preferred stock, that the expres
sion “appropriated” did not mean “ paid,” 
but that the sum mentioned was appropriated 
or devoted to a particular purpose and might 
he payable later.—The prospectus contained 
a representation that proceeds of the issue of 
stock would be applied, among other things, 
to replacing “ working capital” already ex
pended in erection of a mill, known ns 
“ Cowie’s mill:” — Held, that the words 
“ working capital ” were not a technical ex
pression or likely to mislead plaintiff, it being 
usual to speak of money used in the busi
ness of a company, whether borrowed on de
bentures or raised by sale of shares, as 
“ capital —Held, also, ns to application of 
moneys to other purposes than those men
tioned in the prospectus, that the burden 
was on plaintiff to shew that directors, at 
time prospectus was framed, intended that 
the proceeds of new shares should he so 
applied, or that, on proper Inquiry, they 
would have learned that the money could not 
be applied in the way stated, and were reck
less. Kennedy v. Acadia Pulp and Paper 
Mills Co. ( 1909), 38 X. 8. it. 291.
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Misrepresentations — Agent—Liability 
of directin'»—Rescission of contract to pur
chase share»—Delay in bringing action.]— 
F. in June, 11»03, purchased paid-up shares 
in the capital stock of an industrial com
pany, on the faith of statements in a pro
spectus prepared by a broker employed to 
s<ll them. In January, 1904, he attended 
n meeting of shareholders, and from some
thing he heard there suspected that some of 
the statements were untrue. After investi
gation he demanded back his money from 
the broker, and wrote to the president and 
■' ntarj of the company repudiating ins

Kurchase. At subsequent meetings of sliare- 
olders he repeated such repudiation and de

mand for repayment, and in December, 1901. 
brought suit for rescission:- Held, that his 
delay, from January to De mber. 1904, in 
bringing suit, was not a bar, and be was 
entitled to recover against the company.— 
Held, also, that he could not recover against 
the director! who had instructed the broker 
to sell the shares, as they were not respon
sible fur the misrepresentations in the pros
pectus.—Judgment of the Supreme Court of 
New Brunswick, Farrell V. Portland /{oiling 
Hill» Co., 38 N. B. It. 364. 4 E. !.. It. BOO. 
affirming the decision at the hearing. 3 N. 
B. Eq. 308, reversed. Farrell v. .Manchester. 
40 ». C. It. 339. 5 E. L. It 393.

5. Capital.

Exhibition association Original capi
tal ttock Sale of ttock l>> 'ion of dint 
tor»—Confirmation by company — Form of 
bill-1—At a meeting of the directors of an 
exhibition association, a large number of 
shares ol the original capital stock >>f the 
company were allotted to the secretary of 
the company at par. he having subscribed 
for them ; and immediately afterwards he
disposed "f a number <>f these shares at par
to the directors themselves individually, in
varying amounts, it was established in evi 
dance that the transaction was fur the pur
pose of retaining control of the company, in 
order that it might he carried on for the 
purposes for which it was organised. It 
wai also t stablished tL*t the plaintiff had 
previously purchased a large number of 
shares, for many of which he had paid a 
premium : — Held, that this allotment of 
shares by the directors was not illegal. as 
the transaction was bona fide, and not 
ultra vires of the corporation itself ; that the 
directors were acting within th< r powers 
when they exercised their discretion, and in 
the interest of the whole body of shareholders 
sold shares at par which might have brought 
a premium :—Held, that, as no fraud had 
been shewn, and relief was sought only for 
the company, the bill should have been filed 
in the name of the company itself. Harris 
v. Sumner, 4 N. R. Eq. 58, 5 E. L. R. 101.

Increase of capital stock Allotment 
of neir shares by directors to themselves at 
par—Shareholders—Rights of minority—Vot
ing potter—Potters of directin'»—Statutes— 
Fraud — Injunction — Costs.] — The direc
tors of an electric railway company passed 
a by-law increasing the capital stock by 
2,000 shares, and this was sanctioned by a 
majority of two-thirds in value of the laid y

of shareholders at a meeting. The first batch 
of 350 shares the directors cx pari. nil > . 
at par to five of themselves, and also allotted 
the remaining 1.050 to the same five. !,, 
after issuing a circular to the body of *ha: 
holders, whereby the latter were invited 
state whether they desired to increase their 
holdings, and wherein it was set forth that 
such shares might be allotted as seemed to 
the directors desirable and necessary. The

Claim iff and other shareholders acting with 
itn made no response except by way <>f 

protest. By the company’s Act of incorpora
tion, 50 V. c. 95, ss. 13 and 40 ( (). i. tie 
capital stock could be increased, and certain 
traffic and other arrangements with other 
companies could be permitted, only upon ap
proval by two thirds in valut 
holders. The directors did not wish or n 
tend to allot the new stock among the slmr 
holders pro rata, but so to deal with the last 
1,050 shares, us to appropriate for them
selves enough hares to give them more than 
a two-thirds majority in value of sharehold
ers:—Held, that the minority shareholders 
were not required to submit to the form of 
application proposed by the circular; there 
was no recognition of any right ou the part 
of existing shareholders to claim a pro rata 
division of Vhe proposed new issue, and at 
this time, by the appropriation of the ,'t.Vi 
shares, the minority had become less than 
one-third in value of the shareholders ; and, 
therefore, the plaintiff was not. precluded fnm 
seeking relief in respect of the total issu, 
and allotment of the new stock.—The only 
statutory direction affecting this company a- 
to the allotment of stock is in the general 
Railway Act of Ontario, R. 8. (). 1S97, < 
207 (incorporated with the special Act), «. 
34 (16) of which enacts that the directors 
shall make by-laws for the management and 
disposition of stock, not inconsistent with 
the laws of the province -, but no by-laws ap
pealed to have been made with rel1 
the allotment or disposal of new shares:— 
//</-/, that the disposal made by tbi 
tors of the new shares was not within the 
general powers and functions of the directors 
of such companies; it was a one-sided allot
ment of stuck, which Ignored thi jn 
of many shareholders, and in effect amounted 
to à prejudicial encroachment on the VOtiOf 
power of the minority ; it was not within 
the power conferred upon the director» by 
s. 6 of the Act of incorporation, to exclude 
any one from subscribing for stock who, in 
their judgment, would hinder, delay, or pre
vent the company from proceeding with anil 
completing their undertaking under the pro
visions of the Act ; and, therefore, the allot
ment should be declared invalid, and the de
fendants he restrained from voting upon 
the increased capital shares.—The plaintiff 
was allow* 1 his general costs, although he 
had alleged fraud, and had not established 
it; any costs arising from the charge ot 
fraud were excluded. Martin v. ütbson, 1Û 
O. L. It. 623, 10 O. W. It. 66.

Toronto One Company — Inmate of 
capital—Statutory restrictions — payments 
to directors — Dividends — Reserve fund 
Investment in business—Plant and buildings 
—Renewal fund—Reduction in price of oat 
—Audit by municipality—Charges for depre
ciation or loss—Construction of statute.]— 
Upon a consideration ot the provisions of

wr
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50 V. c. 86 (O.), nn Act to further extend 
the powers of the Consumers’ (ins Company 
of Toronto:—1/eld, that the defendants were 
not bound to keep the reserve fund, ns an 
actual separate sum of money, apart from
their other property, and invested In the
securities mentioned in s. 4. but were at 
liberty t-i use it in their business, ns they 
did from year to year, without objection by 
the plaintiffs' auditors; and were not bound 
to carry to the credit of the fund its share 
of the increase in the value of the defendant’s 
property which it had helped to acquire while 
invested in the business. *2. That charges 
for decrease in the value of gas mains, for 
iron gas lamps which became useless, and 
for gas meter* destroyed, were not chargee 
for renewal or repair, but for depreciation 
and loss, and did not come within s. 6 bo 
as to be chargeable to the plant and buildings 
renewal fund. il. That under s. 6 the de
fendants were entitled to continue to contri
bute to the plant and renewal fund the five 
per cent, authorised, even although it should 
not appear neceeeary to do ao for the pur
poses for which the fund was to be used. 
These sections were construed in Johnston 
v. Consumers’ Has Co., 27 O. It. 9, upon 
a special case, but the decision was re
versed (23 A. It. 666, [18081 A. C. 477).

0. Management—Dihectors, Etc.

Abuse of powers—Forfeiture—Inform
ant — Security — Pleading — Irregularity 
—Exception. 1—In a suit by the Attorney- 
General against a company for a declaration 
of forfeiture of its corporate rights on ac
count of the abuse of its powers, it is suffi
cient to give the name of the informant and 
the amount of the security furnished in the 
petition, to which the information drawn up 
refers, without reciting the facta anew. If 
there were un irregularity in this respect, it 
would be the subject of an exception to the 
form, and not of a demurrer. Archambeault 
v. St. Lawrence Investment Society, 2 Que. 
P. It. 519.

Appointment of manager liant of 
by-law and seal—Services rendered—Salary 
— Compensation.] — The plaintiff was ap
pointed by the board of provisional directors 
of a company to be a director, and was also 
appointed manager before the company was 
organised. In no action for salary or compen
sation for services rendered, in which it was 
shewn that the services rendered had not re
sulted in any benefit to the company, and that 
the company had never gone into operation : 
—Held, that, as he was not appointed by by
law approved of by the shareholders, and 
had no contract under seal, he could not re
cover. Re Ont. Express Co., 25 (). It. 587. 
commented on. llirnie v. Toronto Milk Co., 
23 Occ. N. 11, 5 O. L. It. 1, 1 O. W. It 73(1.

Authority to make promissory notes
—Formation of company — Date of letters 
patent. Italdtrin Iron and Steel Works 
(Limitedl v. Dominion Carbide Co., 2 O. W. 
R. «, 170.

Bonus to directors.!—A shareholder in 
8n incorporated company cannot have an 
unanimous resolution of the shareholders,

adopted at a general meeting (at which plain
tiff was present and, in answer to a request, 
replied that he had no objections to offer) 
for the purpose of bonusing the directors, 
set aside on the ground that the by-laws of 
the company fix what is to be done with any 
surplus funds, without providing for such a 
ense as the one at issue. Gignae v. Gignac,
37 Que s. c iti

Breach of trust—Sale of machinery to 
company - Consideration — Shares in com
pany Fraud - Contract — Setting aside
transactions—Payment of fair value of ma
chinery. Hoyle v. Rothschild, 10 O. W. R. 
(196.

By laws not to be passed without 
unanimous consent of all shareholders.] — 
Plaintiff sought to have it declared that there 
was an agreement entered into by plaintiff 
and defendants, on the formation of a com
pany. that no by-laws, resolutions or pro
ceedings of that company should be had or 
taken without the unanimous consent of all 
shareholders and directors of the company, 
and for an injunction restraining defendants 
from any breach of such agreement. Trial 
Judge held in favour of plaintiff. Divisional 
Court reversed the trial Judge. Court of 
Appeal affirmed the Divisional Court. Iterk- 
inshaw v. Henderson (1908). 12 O. W. R. 
918; «firmed « roe.»,, n ,, w r. 833 I O 
W. N. 97.

Cancellation of letters patent — Ac
tion by .\ttorney-Gencral—Order in Council 
—Pendente litc—Injunction—Crown—Extra
judicial opinion.] — An action having been 
brought by the Attorney-General against an 
incorporated company for a declaration that 
they were carrying on an illegal business and 
for forfeiture of their charter, the Attorney- 
General, while the action was pending, sum
moned the defendants before him to shew 
cause why their charter should not be revoked 
by order in council:—Held, that, whether the 
right of cancellation of letters patent of in
corporation be now only statutory (see R. S. 
O. 1897, c. 191, s. 99), and merely a power, 
not a duty, or whether the prerogative right 
still subsists, the bringing of an action does 
not clothe the Court with jurisdiction to re
strain tiie exercise of the power. The Court 
has no jurisdiction, at the suit of a subject, 
to restrain the Crown or its officers acting ns 
its agents or servants or discharging discre
tionary functions committed to them by the 
Sovereign. It is not proper for a Judge to 
express an extra-judicial opinion as to the 
mode in which the discretion of the Attorney- 
General should be exercised. Attorney-Gen
eral for Ontario v. Toronto Junction Recre
ation Club, 24 Occ. N. 373. 8 O. L. R. 440. 
3 O. W. R. 387, 4 O. W. It. 72.

Change in number of directors —
Xullity of by law.] — The formalities pre
scribed in the Companies Act, R. 8. C. 1906, 
c. 79. s. 76. for the adoption of a by-law 
to change the number of directors of n com
pany, must lie complied with under pain of 
nullity, lienee, a by-law to reduce the num
ber from seven to five, passed at a general 
annual meeting, without special notice and 
not published in the Canada Gazette, is null 
ami void.—An election held under such a 
pretended by-law is also void and confers
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no right on those elected to net or hold office 
a* directors.—3. An action in the nature of 
quo irarranto proceedings under Art. 087 et 
srq. C. 1\. Hex to oust those who assume, 
under colour of such an election, to act ns 
directors of a private company, and may he 
brought by a shareholder present at the 
meeting when It took place and not objecting. 
No acquiescence can cover the nullity above 
mentioned. Sherker v. Ruiner ( 101(1», 39 
Que. S. C. 44.

Directors Allotting shares to them
selves in payment for service»—No confirma
tion by shareholders—Illegal scheme- Control 
of company—S. fl», 7 Kite. VU. c. flfj— 
Each of four directors claimed to have ac
counts against a company for services. At 
a director#' meet'ug they passed resolutions 
allowing he a ounts and ordering them to 
be paid, m. director voting in respect of his 
own account. They then took stock for their 
accounts and sold certain other stock which 
was not paid for :—Held, to bo an illegal 
scheme to get contml of the company, and 
the issue of stock was set aside. Thorpe v.
I fatale, 18 <» W B KM4

Directors — Power of.]—The governing 
body of a trading corporation cannot, in 
general, use the funds of its community for 
any purpose other than those purposes for 
which they were contributed, or authorised 
to be used. The charter incorporating a com
pany creates a contract between the com
pany and its shareholders, and any act of 
the directors or company not within its ex
press or implied powers would be a breach 
of such contract, and therefore ultra vires. 
The capacities and powers of trading ami 
other companies are limited in degree, ac
cording to the purposes of such companies, 
and the measure of a company's liability in 
respect of its contracts must be co-eztenslve 
with its power to make them. Where any 
application of the funds of a company to 
a purpose not within its charter, would be 
restrained by Injunction at the suit of a 
shareholder, the Court cannot declare such 
company's funds liable therefor, as such a 
proceeding would be giving judicial sanction 
to a breach of trust, or an act ultra vires of 
the company. Rt Central Hank- \. \ Life 
Ins. Co.'s Case (1890), 30 (\ L. T. 275.

Directors — Rémunération ]—A reso
lution of shareholders is necessary to au
thorise payment of salaries to directors of a 
company. Minister of Railways and Canals 
v. Que. Southern Rw. Co. (Hodge if White's 

B ii.

Directors, powers of. St. .Jerome v. 
Commercial Rubber Co., C. R. [1908] A. 
C. 444, digested under Municipal Corpora
tions.

Diversion of fonds Payment of liabili
ties of business assumed by company—Agree
ment with partnership — Confirmation by 
shareholders — By-laws — Withdrawal of 
partners—Notice Power of company to ac
quire assets—Account of profits—Resolution 
of directors. Wade v. pakuham. 2 O. W. R.
1183, 3 O. W. It. 47. 5 O. W. It. 730.

Election -fîeneral meeting of sharehold
ers—Shareholders prevented from voting—

Meeting voting shares to directors ns remun
eration for services—7 Kdw. VII. e. . 
88 (O.) — By-law authorising payment to 
directors — Necessity for passing by Im.-irl 
and confirmation by : hnreholders—Consbh-rn 
tion for shares voted—Abandonment of ap- 
peal in previous action — Validity Di
rectors lending money to company Repay- 
ment — Illegality — Costs. Beaudry \ 
Read. 10 O- W. It. <122.

Election of board -Action for declara
tion of irregularity—Parties—Proxies Ity.
laic regulating—By-law proper for dim torn 
—General power of shareholders.] A 
by certain shareholders of a company, on 
behalf of themselves and all other share
holders, except the individual defendants. , 
have the election of the latter ns directors 
set aside for irregularity :—Held, that th< 
action must be dismissed unless the plain 
tiffs obtained the consent of the compim> t<> 
sue in the company’s name ; ns, him \ i r. 
the company was a party defendant and all 
necessary parties before the Court, ii wr 
proper to dispose of the case on the merits, 
conditionally on such consent being obtained 
and the record amended.—Under s. 47 of the 
Ontario Companies Act, R. S. O. 1807. . 
101 (7 Edw. VII. c. 34, s. 87). by-laws regu
lating the requirements ns to proxies nr., in 
be made by directors, and shall have forer 
only until the next annual meeting of the 
company, and. unless confirmed thereat, shall 
cense to have force. The shareholder- them 
selves, therefore, have no power to initiate
and pass such a by-law at a general ....ding;
and, in the absence of any valid by-De
regulating the matter, nothing more i< n... s- 
sary to a proxy than valid execution by hr 
shareholder. Kelly \. Electrical Constrm 
tion Co., Kl O. L. It. 232, 10 O. W. It 7«»4.

Election of president — Meeting le
gality — Quo warranto — l*rovisional dine 
tor Pleading Shareholders.] \ 
son who is sued for having usurped a public 
office is entitled to plead that the meeting at 
which he was elected was legal and regular, 
and can set up the illegality of the m< < ing 
at which the election relied upon bv the 
plaintiff took place.—2. The fact that n 
...... ting of a company .-it which an
took place was called by one provisional dir < 
tor only, would not necessarily render such 
election absolutely and radically null. s.< n* 
to justify the rejection of a paragraph alleg
ing such election, in answer to a quo war
ranto.—3. If a fact, which appears to he 
legal and relevant, is set up at great length 
in a pleading, and the opposite party in
scribes in law. not against the parts of 
allegations containing such useless detail», 
but against the fact Itself, which he alleges 
should not have been pleaded, the uselesi 
details "ill not !»■ si ruck off on io< h 
tion.—4. Where parties sue for usurpation of 
office, not in any particular quality, hut in 
theh own names, and allege in their plead
ing their quality ns shareholders and their 
Interest as such, allegations of the defence 
denying sueh quality and interest will not 
he rejected upon an inscription in law. Caisse 
Générale v. Dupuis, 2 Que. V. R. 478.

Electric lighting companies — Statu
tory powers — Concurrent exercise in semi 
territory — Distance between wires.]— Where
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the Legislature has given to two companies 
eiroller powers, to be exercised over the Haim* 
territory, the Court muet neceseerlly con
clude that the Legislature has intended to 
give the companies current power* : in *nch a 
ease the Court, submitting to the legislative 
nutbunty. should not intervene between the 
different companies unless and until one of 
them has infringed the rights acquired by 
the other. 2. In the case of two companies 
carrying on the business of electric lighting 
over the same territory, it seems that accord
ing to experts n distance of three feet be
tween their wires is a sufficient distance to 
prevent any immediate danger, Jacques Car- 
tur Water and power Co. v. Quebec Rtr. 
Light and Potter Co., 11 Que. K. B. 611.

Endorsement of bills for accommo
dation 1 uthority of seiretary—Discount— 
Softer to bank—Presumption.]—The secre
tary of a company, whose authority was 
limited to the acceptance of drafts, endorsed, 
in the company's name, a number of drafts 
In which the company had no interest, for the 
accommodation of ('. The trial Judge f< tmd 
that the plaintiff*, who discounted the drafts, 
hud knowledge that the endorsement* wire 

i adt for the aci ommodation of C. : Ht M, 
that the defendants were not liable:—Semble, 
that where the director* might, under the 
power given them, delegate to the tp"re- 
tary power to endorse for the company, the 
hank taking the paper bona fide, would be 
entitled to assume that the secretary had 
such power, although it had not, as a matter 
of fact, been delegated. Cnion Hank v. 
Eureka Woolen Mfg. Co., 33 N. 8. Iteps. 
302.

Endorsement of promissory note—
Transfer to bank Law ful holdi r By-law 
Transfer of debt—Powers «if directors—So- 
Heitor, First Sat chez Hank v. Coleman, 2 
O. W. R 358.

Expropriation — Compensation Re- 
medy — Action — Arbitration — Nto/utc.l 
—An arbitration clause in a private Act of 
Parliament will not oust the jurisdiction of 
the Court, and an action for damages will 
He. unless the n«*cessary st«*ps are taken, 
under the Act, to vest the power to exercise 
the right. «»r to do the thing for which com
pensation would be due under the Act. Har
ter v. Spraaue’a Falla Manufacturing Co.,
3 R. I* R. 353, 38 N. R. R. 207.

Filling vacancies In board—Quorum 
—Speciul meeting of shareholders.]—By-laws 
of a company, incorporated under Ont. Cms. 
Act, provided that there should be seven 
directors, four of whom should be a quorum. 
Fair director! censed to be qualified, having 
sold and transferred their stock:—Held, that 
the remaining directors hud not power, un
der s. 43 of the Act. to fill the vacancies, 
notwithstanding that by s. 40 the board 
might consist of only three members.—Held, 
also, that the vacancies could only be prop
erly filled by a meeting of shareholders duly 
called for that purpose. Decision «if Mac- 
Mahon. J.. affirmed. Sorereen Mitt, Glove 
and Robe Co. v. Whitraidr (1006), 12 O. I* 
R. 038. 8 O. W. R. 271). 582.

Hotel company — Contract—Architects 
—Preparation of plans—Acceptance by direc

tors — By-law — lb-legated powers of presi
dent—Building new hotel—I Itra vires—Com
panies Act ■— Charter — Incidental powers 
—Meeting of shareholders- Resolution—By
law—Undertaking by third person with di
rectors to pay debts of company and indem- 

panj Assignment of undertaking 
to creditors of company — Action against 
promis*or — Parties — Avoidance of circuity 
—Privity. Stewart v. Stratford Hotel Co., 
12 O. W. It. 157.

Illegal transactions Action by sharc- 
holder and director Issuing of stock to direc
tor in payment of assets of business taken 
over—Payment of commission to director on 
sale of stock—Expenses of promotion—Sale 
of stock at ■ discount \" - ndment Parti
cipation of plaintiff in illegal transactions— 
Estoppel—Increase in number of directors— 
Cost*. Stickney v. Hack el, ti O. XV. R. 4ti9,

Incorporated agricultural society—
Borro icing — Mortgage — I Itra vires — 
Statutes—Real Property Act.]—An agricul
tural society incorporated tinder the Agricul
tural Societies Art. 55 X’. c. 2 (Man. t. has 
no Implied power to borrow money or to 
mortgage real estate belonging to it. not
withstanding the provisions of s. 1) of the 
Act; ami a district registrar was right in 
declining to register a mortgage of such a 
society given to secure a loan of money to 
erect buildings on its real estate.—The Queen 
v. Reid, fi Que. B. I>. 583, and Blackburn 
Building Society v. Cunliffe. 22 Ch. I). (11, 
followed.—Bickford v. Grand ./unction Rtr. 
Co., 1 8. C. It. flfitl, distinguished.—A sta
tute passed in 180!) empowering the raunici- 
polity of Rockwood to guarantee a loan to 
the society, “to h«- effected or procured for 
the purpose of erecting buildings and the im
provement of the grounds of the said society,” 
could not be construed as giving the society 
any power which it had not before, for a mis
apprehension of the law by the legislature 
has not the effect of making that the law 
which the Legislature had erroneously as
sumed to be the law. Worth-West Elc< trie 
Co. v. Walsh. 20 8. (*. It. 33. billowed. In 
rt Rocktcooi Igrieultural Society, 20 Occ. 
N. 25. 12 Man. I* R. 655.

Invalid resolution—Payments to offi
cers.]—By the by-laws of a publishing com
pany the board of direct«irs was to consist 
of three persons, two of whom constituted a 
quorum. At a meeting, at which two of the 
directors. C. and (».. were present, one being 
the president and the other the secretary of 
the company, a resolution was passed that 
“the matter of the compensation of ('.. the 
editor, and fl., tlm advertising solicitor of 
the company, was considered, and the sum of 
,$1,000 each ordered to be placed to their re- 
spective credits in the books of the company
for servi j r 1896,
In addition to their regular salary, and to be 
charged to their salary account." C. as a 
matter of fact, had not been appointed editor, 
n«ir (Ï. advertising solicitor, the object of 
the resolution being to appropriate all the 
funds of the company, and to prevent a stock
holder, who owned the greater part of the 
stock, and had made a claim against the 
company, being paid.—Held, that the resolu
tion could not be sustained, nor could any
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moneys received under it lx* retained. Gard
ner v. Canadian Manufacturer Publishing Co.,
88 Oec. v 174. 81 O B 481.

Judgment against company—Unsatis
fied execution — Action against directors — 
Companies Ordinance. 1905, s. 54 — 
“ labourer” — Miner — Wages — Payment 
for work done — Method of payment—Two 
directors only sued — Writ of execution— 
Signature of deputy clerk of Court—Proof 
of return nulla bona. Crete v. Dalla», 9 W. 
L. II. COB

Judgment for wages Liability of de 
fado director» - Manitoba Joint Stock com- 
panic» Ad.I—1. Persons who accept .rans- 
fers of shares in a company incorporated un
der the Manitoba Joint Stock Companies Act, 
B. s If. 1908. ' 80, and are elected and 
act as directors of the company, cannot 
escape the liability for wages of employees 
imposed upon directors by s. 33 of the Act, 
by shewing that they do not hold the shares
absolutely in their own right, imt only as
security or in trust, notwithstanding that, 
under s. 27 of the Act, such persons are not 
legally qualified t-> be directors. - The pro
visions of s. .*$3 are remedial and not penal 
In their nature, being only the withholding
from directors, in respect of wages, of the 
freedom which the statute would otherwise 
give them from personal liability for all 
debts of the company. Macdonald v. Drake, 
4 W. L. it. 434. 10 Man. L. It. INI.

Lease of elevator — Shareholder's right 
to account of profits—Ratification by share
holders- Meetings — Irregularities—Parties 
—Amendment. Meyera v. Cain, t> O. W. It. 
297. M4.

Lien on shares for debt of share
holder Seiture under «Mention claim af 
lien — Hv lairs — powers of company — 
Manitoba Joint Stock ('ompanica Act—Prom
issory note — Liability — Extinguishment- 
Waiver by discountin'/ note—Estoppel. 1—A 
company incori»orat«*d under the Manitoba 
Joint Stoek Companies Act, It. 8. M. 1902, 
c. 30, has, by virtue of s. 41 of the Act, 
power to make a by-law providing that a 
lien shall exist upon the shares of any stock
holder for any debt or liability to the com
pany : and, if such by-law has been passed, 
the company may maintain such lien no 
against an execution creditor of a stockholder 
whose shares have been seized by the sheriff 
under execution. — Child v. Hudson's Hay 
Co.. 2 P. Wins. 2u7, and Société Canadienne 
Française v Dareluy, 20 8. C. R. 449, fol
lowed.—The shares in question, which were 
not fully paid up. stood in the name ->f tin- 
defendant’s wife, hut the plaintiff on the 1st 
May, 1907, recovered a judgment against the 
defendant, his wife, and the company, declar
ing that the said shares were the absolute 
property of the defendant and available under 
execution in satisfaction of the plaintiff's 
judgment. At that time a not* given to th 
company for the balance due on the share- 
was held by the bank in which it had been 
discounted ; but. before the time of the seiz
ure of the shares by the sheriff, that note 
had fallen due and had been taken up by the 
company :—Held, that, at the time of the re
covery of the last mentioned judgment, there 
was no debt due from the defendant or his

wife to tlie company for which tin* company 
could then have set up a lien, and they were 
not estopped by the judgment from setting 
up the lien as soon as they had taken up 
the note.—Held, also, that the right to the 
lien had not been waived or lost by tin- t.-*k 
ing and discounting of a promissory note for 
the debt for which the lien was claimed. 
Montgomery v. Mitchell, 7 W. L. R. .".IS, ]> 
Man. L. R. 37.

Managing director — Appointai' nt by 
board of directora—Abaenec of resolution of 
shareholdera — ftritiah Columbia Compani", 
Ad—Salary of “ manager.”]—The plaintiff, 
who was a director of the defendant com 
Deny, was appointed by himself and his . , 
directors managing director of tin* company, 
at a salary fixed by the directors. Then 
was no resolution of the shareholders entitl
ing the plaintiff to remuneration. The com
pany was incorporated under the laws of 
British Columbia, and there were no by
laws : so that table A. of the Companies A< i 
governed, and by s. ."4 of that table, the re
muneration of the directors is to be deter
mined by the company in general meeting 
but. under s. 55, the directors can appoint » 
manager and fix hie remuneration; and it 
was contended that, where n manager is ap
pointed by tiie directors from among their 
number, he ipso facto ceases to be a director, 
by virtue of s. 57 :—Held, that a director's 
office is vacated automatically as soon as In 
accepts a position of emolument under the 
company ; but the plaintiff was not appointed 
manager, but managing director; ami was 
not entitled to recover from the company 
the salary fixed by the directors. Ealcs v 
Cumberland Slack Lead Mine Co. (1H01), ii 
II. & N. 481, distinguished. Judgment of 
Morrison. J., reversed. Clandd v (Iold'n 
(Jiant Mine» (1910). 13 W. L. R. 348.

Managing director Authority—Hatifi 
cation — Negligence — Coats — Fraud] 
Plaintiffs in equity, though successful as to
pert of their claim, were deprived of 
general costs of suit, ou ground that un
founded charges of fraud wen- made as to 
the other part, and were ordered to pay costs 
applicable to the charges of fraud. - The 
managing director of a company, without 
authority but with knowledge of all his 
co-directors except one, erected, at a cost 
of #17,000, a fuel house for storag.- of mill 
wood and a conveyor for the purpose of mov
ing the mill wood from his mill to the com
pany’s pulp mill to be used for fuel ami pulp. 
The fuel house and conveyor became of no 
use to company by reason of the discontinu
ance of the use of mill wood :—Held, that 
there was no such gross negligence on tie- 
part of the managing director as made him 
liable for expense of erecting the fuel house 
and conveyor. Cushing Sulphite Fibre Co. 
V. Cushing (19011), 37 N. B. R. 313.

Managing director —• Powers—Breach 
of trust — pleading — Charges of fraud — 
Failure—Costs.] — The defendant promoted 
the formation of the plaintiff company for 
the manufacture of pulp, upon the under
standing that slab wood from ids saw mill 
should he used as fuel and pulp wood. The 
defendant was made managing director, and 
without orders, but with the knowledge of
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all (he directors except P., erected, at a cost 
of about 117.000 to the company, a fuel house 
and conveyor* thereto from his «aw mill for 
the conveyance of mill-wood. The expendi
ture was necessary if the company were to 
use mill-wood. The defendant supplied the 
company with mill-wood under nn agreement 
that it should Ik* paid for on the basis of its 
relative value to round wood for pulp and 
coal for fuel. The wood was invoiced by 
the defendant at $2 per thousand of mill cut. 
on account of which he paid himself $52.- 
391-30. leaving a balance due of $10.589.57. 
The mill-wood was of a poor quality. No 
practical test was made of its relative value, 
in the ibeenre of any other than in approxi
mate estimate, the Court held it should be 
charged at $1.90 per cord for pulp wood and 
90 cents per cord for fuel wood, on which 
basis the defendant had overpaid himself 
$2.432.92, The defendant resigned his posi
tion as managing director at the end of ten 
months, and the company refused to use mill- 
wood. 'Hie company sought to charge the 
defendant with the cost of the fuel house and 
conveyors, which were no longer of use, as 
an unauthorised and improper expenditure, 
and made for the defendant’s benefit. The 
defendant had always been willing to have 
the price of the mill-wood determined by an 
actual test. Charges of fraud against the 
defendant were preferred in a number of sec
tions of the bill, which were unsupporti-d at 
the hearing:—Held, that the defendant should 
not be charged with the cost of the fuel house 
and conveyors; that the decree in the plain
tiffs’ favour for the balance due by the de
fendant on overpayment should be without 
costs ; and that the defendant should have the 
costs of the sections of the bill alleging fraud. 
'ashing Sulphite Co. v. Cushing. 24 Oec. N. 
243. 2 N. R. Bq. Reps. 539.

Managing director — Powers of—Pro
missory note*. | — The defendant company 
were incorporated by letters patent under 
the Manitoba Joint Stock Companies Act, 
B ■ II e 26, for the purpose of carrying 
on a trading business, and the plaintiffs sued 
as endorsees of three promissory notes given 
by the managing director of the company 
in their name to C. for tea ordered from 
him, but never delivered. There was no by
law, resolution, or other act expressly defining 
the powers or duties of the managing director, 
but the evidence shewed that the course of 
business of the company was such that he 
had frequently given similar promissory notes 
which had been paid by the company’s 
cheques, without objection on the part of the 
other directors or the auditors:—field, that 
the notes sued on had been made in general 
accordance with the powers <.f the managing 
director, within the meaning of a. «2 of the 
Act, and were binding on the company. Im
perial Bank v. Farmers' Trading Co., 21 Occ. 
N. 449. 13 Man. L. R. 412.

Managing director- Salary—By-law of 
board of directors—Approval by shareholders 
—Money expended for company—Action by 
assignee—Addition of assignor as plaintiff— 
Set off — Misrepresentations — Payment for 
■lock allotted to managing director for ser
vices — Voluntary winding-up — Reference 
—Coats. Hcnor v. Canadian Mail Order Co.. 
10 0 W B w 1091.

Managing director — Warehouse receipt 
—Ditappearance of goods.]—The failure of 
nn individual director of a warehousing com
pany tu inform the holder of a warehouse 
receipt of the disappearance of the goods 
covered by such receipt, does not, in the ab
sence of any accusations of fault against the 
director in respect thereof, give the holder 
of such receipt a right of action against him. 
Ontario Bank v. Merchants Bank of Halifax,
6 Que. P. R. 392.

Meetings of — Invalidity — Protest— 
Withdrawal of director—-Assent to mortgage 
—Seal. Harris v. F.nglish Can. Co. (B.C.) 
(1900), 3 W. L. R. 5.

Meeting of shareholders—Election of 
directors—Fraudulent haste in opening and 
closing — Illegality.] — Meetings of share
holders of societies or joint stock companies 
called for a fixed time should not be opened 
in haste ns soon as the moment arrives; a
reasonable delay should be granted to late 
comers. Therefore, a meeting called for 12 
noon for the election of directors, which is 
opened by the shareholders present at one 
minute after 12. and which proceeds to the 
election and constitution of the hoard of 
directors in such a fashion that all is over 
and the meeting closed at lrt minutes after 
12, must be adjudged to have been held and 
conducted, by reason of auch precipitancy, 
in fraud of the absent shareholders and de
clared Illegal and void. Armstrong v. M<- 
(Jibbon, 15 Que. K. R. 345.

Money» paid to executors of deceased 
president—Secret trust—Action to diver’ 
moneys into treasury of company—Status of 
plaintiff as shareholder and creditor—Parties 
—Company not before Court—Leave to add 
in Master's office—Distribution of moneys— 
Reference—Practical winding-up. Jenns v. 
Oppenheimer, 7 W. L. R. 774.

Powers—Conditional municipal bonus— 
Acceptance — Hypothec — Authorisation of 
shareholders — Assignment — Contestation 
—Reservation.] — The directors of a joint 
stock company. Incorporated under R. S. C. 
1906, c. 119, have the power under the “ gen- 
eral powers " clause ( a. 86) of the Act, 
without referring the matter to the share
holders and obtaining their approval, to ac- 
cept a conditional bonne granted the com
pany in a municipal by-law, and to create a 
hypothec on the immovable property of the 
company, in favour of the municipality for 
a specified sum, ns security for the fulfilment 
of the conditions. Even if the authorisation 
of the shareholders was required, failure to 
get it would not defeat the right of the muni
cipality t'i tin- security, on the ground of the
nullity of the hypothec, but would make it
the duty ot the company to cure the irregu
larity by giving a valid hypothec instead.— 
2. The reservation by the assignee, in a deed 
of assignment of the hypothecated property, 
of his right to contest the validity of the 
hypothec, or bis repudiation of the claim of 
tli • municipality, can in no wise affect the 
legality of either the claim or the hypothec. 
Commercial Rubber Co. v. Town of St. 
Jerome, Q. R. 17 K. B. 274 (J.C.).

Powers of officers—Power of attorney
—Seal—Signatures. |—A power of attorney
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given in thn name of the company and under 
it* common seal, by the managing officers of 
the company, and also signed by the secre
tary. is valid and is prima facie the net of 
the company. In re Brook (James A.) Co.,
7 Que. p. It. 21X1.

Provisional directors — power*—Ad
vance* of money to subscribers for shares— 
Delegation of power* to committees.]—By 
the Act incorporating the plaintiff company, 
certain persons were declared provisional 
directors, who, it was enacted, " may forth
with open stock books, procure subscriptions 
of stock, make calls on stock subscribed and 
receive payments thereon, and shall deposit 
in a chartered bank in Canada nil moneys 
received on account of stock subscribed or 
otherwise received by them on account of the 
company, and shall withdraw the same for 
the punaises only of the company, and may 
do generally what is necessary to organise 
the company —Held, that the provisional 
directors had no right to enter into an ar
rangement by which, to induce a person 
to subscribe for shares, they were to advance 
out of the funds of the company moneys to 
enable the intending subscriber to make pay
ments on the shares :—Semble, also, Mere
dith, J.A., dissenting, that, in the absence of 
express provision, the provisional directors 
had no power to delegate their powers to 
committees ; hut. per Meredith. J.A., there 
was no evidence that they had done so. Mon
arch Life Insurance Co. V. llrophy, 9 O. \V. 
R. 151. 14 O. L. It 1.

Provisional directors— Sale of right* — 
— Vullity—Bartering office of trust—Public 
policy—Sale of charter.]—A sale to be valid 
must have a certain, fixed subject, or a sub
ject at least susceptible of being fixed, and 
which is of commercial value.—2. The per
sons named in u statute constituting a cor
poration. as provisional directors, to receive 
subscriptions for the shares, make allotment 
of the shares among the subscribers, and 
proceed to the definite organisation of the 
company, exercise an office of trust, and do 
not thereby acquire rights or interests which 
may lie the subject of a sale. A fortiori, 
the sale by one of them of the charter itself 
is void, and the expression "charter” in 
an act of sale und. r seal cannot apply to a 
part which the provisional director claims as 
his own.- 8. The fact of being declared a pro
visional director, even if it gives rise to rights 
or interests susceptible of being determined, 
does not confer rights of commercial value.

-4. A sale which has the effect of substitut
ing a purchaser for one who was named in 
the statute as designated to fill a position of 
trust, is contrary to public policy and there
fore void. Vi/#ond v. Robert, Q. It. 17 K. B. 
403.

Public corporations, created for pur
poses ancillary to the good government of 
the country, are governed by the rules of the 
common law of England in force in Quebec 
and have impliedly all powers necessary to 
attain the object of their existence. Mont
real Harbour Commissioners v. Record 
Foundry ( 1900), 38 Que. R. C. 1H1.

Purchase and sale of land — Irregu
larities in proceedings.]—A mining company 
subject to the provisions of the Ontario Com
panies Act. It. 8. O. 1897, c. 191, and the

Ontario Mining Companies Incorporated Act. 
It. 8. O. 1897. c. 197. has power to buy nn-l 
sell land, and a sale in good faith of all thp 
land owned at the time by the eomj 
not ......eearlly Invalid, f^r there i- <
to prevent the business of the eompnnv ;nr 
continued by the purchase of other hit Nnr 
can eut h a eale made in good faltl
strained at the instanee of n dissentient mi
nority <>f shareholders on the ground 
irregularities have occurred in the conduct 
of the proceedings of the company leading up 
to the sale, or on the ground that tin- ap
proving majority are also shareholders in a 
rival company, and are in carrying out the 
sale furthering the interests of thn: rival 
company. Judgment of Street. J.. 1 O I. 
It. «M. 21 Ocr. N. 291. affirmed, /fit, Aw 
Vermillion Mining Co.. 22 Dec. N 4
O. L R .188. 1 O W R. «24

Purchase of mineral claim by direr 
tore of mining company — Right* of 
*harrholdcrs — Fraudulent *<hcmc — Meet
ings of directors.]—As fiduciary donees of 
their power, the directors of a company are 
bound to exercise them bona fide for the- pur
poses for which they were conferred and 
generally the corporate body to which they 
owe this duty is entitled, in the case .if n 
breach of it. to invoke the remedial action 
of the Court.—A director acting in a certain 
way, with the primary object of deriving nn 
improper personal advantage, financial or 
otherwise, cannot save himself by shewing 
that his action was also of benefit tu the 
company. If the circumstances are such that 
his actions are equivocal, and open to two 
constructions, he must, seeing that lie is in 
a fiduciary en parity, be prepared p> shew 
beyond nil reasonable doubt the single-mind
edness of his intentions.- -The purchase by 
the directors of a mining company <>f a 
mineral claim «Is set aside "ii : !
nf fraud, upon actions brought 1^ : n
holders. Duty of directors ns to calling meet
ings. Madden v. Dimond, Rudolph v. If airy. 
12 B. C. It. 80. 3 W. L. It 49. .12.

Residence abroad — Eligibility -Com 
panic* Act—Rcfu*al of discharged terrant 
to give up books—Collateral enquiry. 1 A 
company were incorporated by letters patent 
under the Nova Scotia Joint Stock Com
panies Act, R. S. N. 8.. .1th series, which 
contained a provision that the majority of 
directors should, at all times, be persons resi
dent in Nova Scotia. Subsequently the com
pany took advantage nf the provisions of the 
Nova Scotia Companies Act. 1900. and be
came incorporated under that Act, which 
did not contain this provision. The defend
ant, who had been the secretary of the com
pany. was removed from office, and lie re
fused to give up to the company the minute 
hook and stock book of the company, on the 
ground that a majority of the directors were 
not resident in Nova Scotia :—IIeld, that the 
defendant could not set up the contention 
that the directors were not eligible <>r pro
perly elected; that they were de fa<io direc
tors. and their eligibility could not be en
quired into in this collateral way; and that 
he must give up the books.- Qurrrc. whether 
the provision in question applied to this coin-
Înny in view of s. 118 of the Companies \ct. 

Voodstnck Mining Co. V. Harris. 40 V S R. 
330.
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Resolution — / Fdtc. VU. e. «7 (Q.) — 
Construt tion—Powers of company—Purchase 
—Effect of resolution by an insufficient 
quorum.]—Held, that under the Quebec Act,
1 Edw. VII. c. 07, the appellant company 
were empowered to acquire and hold for the 
purpose of their business real or immovable
estate not exceeding a specified sum in yearly
value in any part of the province except the 
judicial district of Quebec ; and that, act
ing bona fide, they were the sole judges of 
what was required for that purpose.—Where 
a purchase, intra rires of the above Act, had 
been effected by the company under a resolu
tion of the directors at n meeting on the 
17th July. 1001, which authorised the com
pletion thereof, subject to an option of re- 
conveying within n specified time :—Held, 
that, after the lapse of the specified time, 
the purchase was absolute, and that the com
pany, which had furnished the vendor with 
a copy of the resolution us one which had 
been duly and regularly passed, could not 
avoid it by shewing that it had been passed 
by an insufficient quorum.—Judgments in Q. 
H. 25 8. C. 473, 14 K. It. 108. affirmed. 
Montreal and St. Lawrence Light and Power 
Co. v. Robert. [I90tt| A. C. 100. Q. It. 15 
K. B. 137.

Returns to Provincial Treasurer —
Taxation—Default — Penalty — Navigation 
company — Agents—Pleading—Amendment.] 
—In an action against two defendants, de
scribed as incorporated companies, for the re
covery of penalties for non-compliance with 
the requirements of Art. 1140, It. S. Q.. the 
plaintiff restricted his demand to the penalties 
for 300 days between two stated periods. 
The action was dismissed in the first Court, 
as to the first defendant, on exception to the 
form based on the ground that no such cor
poration as that described in the writ existed. 
The other defendants had not pleaded, and 
the plaintiff subsequently caused an amended 
declaration to be served on the attorneys, 
alleging that the defendant first mentioned 
was an unincorporated company, and claiming 
the flame amount of penalties for a different 
period of 3<*> days, and as to which the pre
scription enacted by Art. 2U15, It. S. Q.. had 
accrued at the date of the service of the 
amended declaration unless prescription had 
been interrupted by the service in the original 
action : — Held, affirming, but for different 
reasons, the judgment in Q. It. 22 8. C. 510, 
that prescribed under Art. 2015 was not in
terrupted by the service of process in the 
original action Inasmuch as the period for 
which the penalty was claimed therein, was 
not the same as the period claimed for in 
the amended declaration, and, moreover, the 
latter claim included a period for which the 
plaintiff had abandoned his claim in the 
original action. Further, the original ac
tion being brought against the defendant as 
the agent of an incorporated company, where
as the amended declaration alleged that the 
defendant was the agent of an unincorporated 
company, such amendment should not have 
been allowed, inasmuch ns it changed the 
nature of the demand within the meaning of 
Art. 522, C. C. P. Lambe v. Donaldson Steam- 
xhip Line and Navigation Co., 23 Que. S.c. m.

Rights and powers of shareholders
—Will of the majority and recourse of the

minority—Sale or letting the privileges and 
the enterprise of the company—Common ad
vantage- Acts done in the interests of a part 
of the shareholders only—Competence of the 
Superior Court to set them aside.]—Outside 
of tlie cases specially provided for in the 
charter or in the statute forming a joint 
stock company, the will of the majority of 
the shareholders, legally expressed, concern
ing the business of the enterprise, ought to 
prevail ns a rule. Nevertheless if the ques
tion is ns to acts which involve the abandon
ment of the enterprise, or at least the giv
ing up of its independent operation or a 
departure from the statute ns to the 
object of the company, such as the 
granting, or selling or renting for a 
number of years of the privileges of the com
pany of its establishments, factories, etc., 
they must he manifestly in the interest of 
all the shareholders in order that the min
ority may be bound by the majority. The 
Superior Court by virtue of its general 
powers of surveillance and relief (Art. 50 
C. P.) is always competent to take cogé
rance of the complaint of one or several 
shareholders, of the circumstances of these 
operations, and to pronounce them null, if 
they are not for the equal and evident ad
vantage of all, and upright and of perfectly 
good faith, especially if they appear fraudu
lently combined in a speculative purpose 
profitable to a part only, even though it may 
he the majority of the shareholders. Amyot 
v. Dorn. Cotton Mills Co.. Q. R. 30 8. C. 35.

Right to acquire business -Provisions 
of charter— Powers of company—Injunction
— Shareholders — Acquiescence — Good
will. Ryekman v. Toronto Type Foundry 
Co., 3 O. W. It. 434. 522.

Right to guarantee debt of another
— T'ltra rirc/t.l—It is ultra vires of a tug 
company, incorporated for the purpose of 
carrying on n general carrying, towing, wreck
ing, and salvage business in all its branches, 
to guarantee payment by the owner of a 
tug employed by the company of a boiler 
purchased by him to operate the tug. Wil
liams (.4. It.) Machinery Co. v. Crawford 
Tug Co., 10 O. L. It. 245, 11 O. W. It. 321.

Rival boards of directors Judgment 
for payment of money to company — At
tempted satisfaction—Payment into bank to 
credit of company — Attachment — Issue 
as to satisfaction of judgment.] — A Divi
sional Court had directed the trial of an 
issue to determine whether n certain judg
ment was satisfied. An appeal to the Court 
of Appeal dismissed. Roylc v. Rothschild, 
11 o. W. It 903, 12 O. W. It. 109. 13 O. W. 
It. 800.

Sale of assets by directors to man
aging director—Action to set aside—Di
rection to hold meeting of shareholders to 
ratify or disapprove sale. Ellis v. Nortrich 
Broom and Brush Co., 8 O. W. R. 25.

Sale of bonds—Convtrsion of preferred 
slock into bonds—Vitra tirra—Commissions 
paid to secretary—Trust—Ratification—Re
covery of moneys illegally paid—Mistake of 
la to. ]—By a resolution of the directors, the 
secretary of the company had been author
ised to sell the company's bonds, for which
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hr was to hr paid a commission at the ratr 
of r> per cent, on the amount* received. Sub
sequently, at a time when they had no au
thority to do ho, the directors converted the 
preferred stock held by certain shareholder* 
into bonds, and paid the secretary for his 
servin'* in making the conversion, ill ite
rate of r> per cent, on the amount of bonds 
thus disposed of. In an action to recover 
from the secretary the moneys ho received 
by him ns I >0 D lei m II'Id. that. although 
the secretary had received the commissions 
under mistake of law. yet. aa ko must b.-
assumed to have had knowledge of the ille
gality of the transaction, the moneys could 
be recovered hack by the company.—Subse- 
Quenth the scheme of convermon was ap 
proved of by a resolution of the shareholder*, 
but it did not appear that they had been 
fully informed as to the arrangement for 
the payment of a commission to the secre
tary in that respect, in addition to his regu
lar salary: — Held, that the resolution of 
the shareholder* had not the effect of ratify 
ing the payment of the commissions. Roun
tree v. Sydney Land and Loan *'o., 42 N. H. 
R. 40. affirmed, 3» S. C. K. <114.

Sale of plant and aaaeta -Secret profit 
by direitor»—Action for accounting—Fraud— 
him tara held truatrea—Reformat to take ac
count»—Coats—Further directiona and coats 
rt m ro d. |—An action for a declaration that
defendants m-r.- troateee "f the moneys and 
other considerations received by them from 
iti- i li i"n Cannera Ltd., for the nee and
benchi of the shareholders of the Lakeside 
Canning Co., and that the interests of all 
parties interested might be ascertained, for a
full -li every end account "f the profita 
received by defendants, etc. Defendants 
received from Dominion Cannera $33,750 in 
cash and $15,250 in preferred stock in one 
certificate issued in the name of defendant 
company, and $15,000 of stock issued in one 
certificate also in the name of defendant 
company. They subsequently apparently 
received further consideration in cash, which 
Dominion Cannera Ltd., paid for portions 
of the property of defendant company pur
chased by it, hut not included in option.— 
Sutherland. J., held, that there should be 
Judgment for plaintiffs, declaring that the 
individual defendant* were trustees for plain
tiffs of the share* in defendant company re
spectively transferred by plaintiff* to in
dividual defendants, and that plaintiffs were 
entitled to be paid all profits realised by in
dividual defendants, in respect of such shares, 
and directing a reference to Master at 1‘icton 
to enquire and state what profits said in
dividual flafaartaaf had respectfully realised
as to such share*. Further directions and 
costs reserved. Hyatt v. Allen ( 1911), 18 
O. W. It. 850. 2 O. W. N. 027.

Sale of mining properties to com
pan y — Acquisition by director—Agent or 
trustee for company—Secret profits—Afflrm- 

ooetrad ht company Return of 
notes and shares—Costs. Ruethel Mining Co. 
v. Thorpe, li <> W R MR 1" u W It Bfi

Secret profita—Lâche». ]—M. desired to 
have the village of Havelock lighted by 
electricity. He purchased a piece of land with 
water power for $300. He next interested 4 
othet pacsosa ill die project and they obtained

a charter for a company Then M sold Ins 
property to the company for $5,000. and nf- - 
some financing each of the five person* form 
ing the company received $1.000 in paid 
up shares in the company. I^ter other per 
sons became shareholder* in the company, and 
after considerable delay brought action in > 
aside above transaction as fraudulent and 
void. At trial Britton, J.. held, that M. did 
not ptirehnae the pniperty in question f ir .mv 
company to be formed, but on hi- own ac
count; that there was no fraud in selling 
the property to the company at $5,0*Ml. as 
it was the only property available for the 
purposes of the company, and under the cir
cumstances It was not an exorbitant price, 
and dismissed the action, without costs. Ibvi- 
sional Court held, that there was some under 
standing by which a secret profit was pro
vided for the directors and allowed the appeal 
with costs as against the defendant directors, 
except Mathieson, and entered judgment for 
$ 1 ,<M10 against them severally. As to Mathie- 
*on the action and appeal was dismissed. 
Hays Case, In re Canadian Oil Works Cor
poration, L. R. 10 Ch. 603, followed. Judg
ment of Britton, J.. 15 O. W. It. 111. re
versed. Hcnnrtt v. Havelock (1010), HI O. 
W. It. 10, 21 O. L. It. 120.

Telephone company — Sale of assets and 
franchise—Power of eompaniea—Outatandimj 
contract for use of line» of vendor company 
—Right of third party to restrain sale.)—By 
agreement, which was to be in force for 10 
years, the Cumberland Telephone Co. and 
the Central Telephone < Jo « ere to ha
use of each other's lines and of any connec
tion* either thee had or might I 
acquire over the lines, of any other com
pany. Shortly after the making of the 
agreement the Central Co. aoh* their pm- 
Jierty to the New Brunswick Telephone Co. 
By their charter the Central Oo. had power 
to amalgamate with any other company, and 
the Act of incorporation of the New Bruns
wick Co. empowers them to acquire other tele
phone lines. The agreement of sale provided 
that the Cumberland Co. should have, by vir
tue of their agreement with the Central Co.. 
the use of ao much of the New Brunswick 
Co.’s lines as were acquired from the Central 
Co. The Cumberland (*». Bought to restrain 
the sale unless provision were made in the 
agreement of sale that they should bli
the use «if the whole system «if the New 
Brunswick Co. :—Held, that the hill should 
lie i||*mi**e<l.—Held, also, that the sale and 
purchase being within the p«iwers of the com- 
muies, could not he obj«H'ted to, and, even 
f it were ultra vire», the plaintiffs had n<» 

statu* entitling them to raise the «piestion 
Semble, that the sale sh«iuld not have been 
enjoined, even if the New Brunswick Co. hud 
not assumed the contract of the Central with 
the Cumberland Co. New Cumberland Tele
phone Co. v. Central Telephone Co., (1906), 
.•I LI ML ■: N iv R| Mi

Trading company — Doing business 
Forfeiture of charter—Irf. 4750, R. S. Ç).I 
A joini HtiH-k «-ompany chartered by letters 
patent issued by the Lieutenant-Governor of 
the province, for the making of wines, etc., 
and the exploitation of a business in con
nection therewith, who, having receiv«*d sub- 
wriptions for its shares, elected and re-elected 
directors, acted by the latter at several meet
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ings, and purchased a considerable stock of 
wines and other goods, although the pur
chase is not followed by delivery, have 
made use of their charter and commenced 
their regular operations, in such n way as 
to prevent the operation of the forfeiture en
acted by Art. 4750. It. S. Q. Compagnie 
Générale des Boisson» Canadienne» v. Pro
cureur-Générale de Québec, 15 Que. K. B. 530.

Transfer of shares before first pay
ment made—Breach of Sutu—Ontario Com- 
paniea Act—Inquiry into solvency of trans
feree»—('onfriÔM/ories.l—On the issue of let
ters patent under the Ontario Companies 
Act, R. 8. O. 1897 c. 191, incorporating a 
company, the directors subscribed for stock, 
milking DO provision, however, for the pay
ment. nor making any calls thereon—while 
applications for stock by others were only 
accepted on their paying 25 per cent, on 
subscription and 25 per cent, on allotment. 
Subsequently, and some time before the com
pany were declared insolvent, the directors, 
knowing of the insolvent condition, and de
siring to get rid of their stock, on which noth
ing had I... .. paid, employed the promoter
of the company to procure persons willing to 
take the stock, lie accordingly procured 5 
persons, who he knew were of little or no 
substance, and as to whom he had carefully 
abstained from any inquiry, to take all of 
the directors’ stock, except one share each
on which they could quality and make the
transfers, informing the transferees that they
would become directors, and, as to i of 
them, that they would incur no liability on 
the stock, as he would arrange for its dis
posal. The purchasers gave their promis
sory no'es for the first 25 per cent., payable 
in (5 months without interest, before the 
transfers were made, payable to the company, 
instead of to the directors, the object being 
that they should be treated as payment of 
the 25 per cent, for which the directors were 
liable:—Held, that the transfers were in
valid. as being made contrary to s. 30 of the 
Art, before all calls had been paid, the lia
bility of the directors for the 25 per cent, 
being substantially the same as a call; and 
also in that the directors were guilty of a 
breach of trust in not exercising their 
powers in the best interests of the company 
by taking special care and caution in procur
ing responsible transferees. The directors 
were therefore directed to be placed on the 
list of contributories for this stock. Re 
Peterborough Cold storage Co., 9 O. W. H. 
850, 14 O. L. R. 475.

Ultra Vires Acts—I)o not hind minor
ity.1—The rule that In the management of 
the affairs of a joint-stock company, the will 
of the majority of the shareholders, legally 
ascertained and expressed, should prevail, ap
plies only in matters that are within the 
scope and powers of its incorporation. Acts 
ihat are ultra vire», adopted by the majority 
of shareholders, at regularly convened meet
ings. are null and void, and therefore not 
binding on the minority. An act of a joint 
stock company that amounts to an implied 
renunciation of its charter rights, or involves 
the risk of forfeiture of its franchise, is 
ultra vire». Such an act is the demise by a 
manufacturing company, by a twenty-one 
years’ lease, for a fixed rental, of all its 
property, " mills, plan and accessories,” prac

tically a surrender of its whole business. 
Amyot v. Dominion Cotton Mill» Co. ( 1910), 
38 Que. 8. C. 457.

Unauthorized expenditure—Liability 
of innocent director».]—The directors of a 
limited company, without authority from the 
shareholders, passed a resolution providing 
that, in consideration of a firm, of which two 
directors were members, carrying on business 
of a similar character, continuing the same 
until the company could take it over, the 
company indemnified it from all loss occa
sioned thereby. K. and F., two members of 
the firm, refused their assent to the terras 
of this resolution and declared their intention, 
of which the majority of the directors were 
made aware, to retire from the firm. F. 
subsequently wrote to the president ami an
other director reiterating her intention to re
tire, and declaring that she would not be re
sponsible for any further liability. The com
pany afterwards took over the business of the 
firm, paying therefor $30,000, and receiving 
assets worth $12,<NK), and having eventually 
gone into liquidation, the liquidator brought 
an action to recover from the member, of 
the firm the difference. The Court of Appeal 
( Wade v. Pnkcnham, 5 O. W. It. 730), held 
that K and F. were not liable, though their 
partners were :—Held, reversing that deci
sion, that lx. and F„ having received the 
benefit of the money paid by the company, 
were also liable to repay the loss. Wade
v. Kendrick, 20 C. L. T. 124, 37 8. C. It. 32.

Wages—Liability of director—“ Labourer 
or terrant’'—Foreman of irork».]—A person 
engaged to perform manual work, at a daily 
wage, and who is actually occupied in doing 
such work, is a ‘‘ labourer,” within the mean
ing of 2 Edw. VII. c. 15. s. 71 (1>.). al
though, being a workman of superior capa
city, he is also intrusted with the supervision 
of other workmen, and, to that extent, fills 
the position of a “ boss.” or foreman. Fee 
v. Turner, 13 Que. K. B 435, 24 C. L. T. 402.

7. Debentures and Mortgages.

1. Debenture», (158.
2. Mortgage», (159.

1. Debenture».

Corporate powers—Price of elevator— 
Guaranty by railway company.]—A company 
whose charter provides that it " may acquire, 
own, lease, and sell real estate," and “ build, 
sell, lease and otherwise deal with elevators." 
etc., and further “may issue bonds hearing 
interest to an amount not exceeding the cos*, 
of any elevator built by it,” has the power 
to issue such bonds for the price of an eleva
tor bought by It.—A guarantee of bonds is
sued by a company for the price of an eleva
tor, given by a railway company to which the 
elevator is leased, and amounting in effect 
to an undertaking to pay the rent to a trus
tee for the bond-holders, is valid and binding 
and may be enforced against such railway 
company. Royal Trust Co. v. Great Northern 
Fh t utor Co., Q. It. 30 8. C. 499.
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Trust deed to secure debentures

Pleading—Pur< hase fur value without notice 
—Onu»—Evidence—Affirmative and negative 
evidence—Weight of evidentr. \—The question 
whs as to the validity of a specific security 
created by n trading company, in the ordin
ary course of business, ns against the float
ing security created by a previous trust deed 
to secure bonds Issued by the company : - 
IIeld, that the plea of purchase for value 
without notice must be proved in its entirety 
by the party offering it ; it is not incumbent 
on the opposite party to prove notice after 
the purchase for value is established.—Win-re 
a conversation over the telephone was relied 
on as proof of notice, tin- evidence of tin- 
party asserting that it took place, and giv
ing the substance of it in detail, must pre
vail over that of the other party who states 
only that he does not recollect it.—Judgment 
of Supreme Court of Nova Scotia in Indian 
and General Invcatmcnt Truat Limited v. 
Union Rank of Halifax, 3 E. !.. It. 409, 
affirmed. Union Rank of Halifax v. Indian 
and General Inveatment Truat, 40 8. C. It. 
510.

Validity of debentures — Power» of 
provisional director» — Ily-law—Ratification 
by shareholder»—Preferential lien on person
alty of company—Xccessity for regiatration 
under Rilla of Sale Act.]—At a meeting of
the provisional directors of M joint stock 
gompany incorporated under the Ontario 
Companies Act. a by-law was passed, under 
the power conferred by s. 49 of the Act. auth
orising the directors from time to time to bor
row money upon the credit of tin- company, 
to issue bonds or debentures of the com
pany for the amounts borrowed, and to pledge 
the real or personal property, rights and 
powers, of the company, to secure such bonds 
or debentures. On the same day a meeting of 
the shareholders of the company was held, 
at which all the shareholders were present, 
when this by-law was confirmed, and all the 
provisional directors duly elected the director! 
of the company. This by-law purported to be 
enacted by the directors (not the provisional 
dim-tors i, and had the seal of the company 
•lined to It //>/</. that, whether or not 
the provisional directors had power to pass 
the by-law (as to which there was a differ
ence of opinion in the Court), it was a valid 
by-law and sufficient authority for the sub
sequent issue of debentures by the directors : 
—Held, also, Qarrow, J.A., dissenting, that 
the debentures issued, though purporting to 
create a lien or charge upon the property of 
the comnany, were not mortgages or convey
ances Intended to operate as mortgages of 
good* and chattels of an incorporated com
pany, within the meaning of the Hills of 
Sale and Chattel Mortgage Act, and were not, 
therefore, void as against the defendant, the
assign....... f the company for the benefit of
creditors, because not registered under the 
provisions of that Act. Johnston v. Wade, 
17 O L. It 372, 11 O. \V. It 598, 12 O. W. 
It 961.

2. Mortgage».

Action to sot aside mortgage and bonds—Fraud upon minority shareholder»— 
If retirer — Value of property miaapplied.] — 
Two companies existed in Yarmouth, a gas

company, and an electric light company. At 
tempts were unsuccessfully made to console 
date them. Certain members of the 
light company promoted a new company 
called the Merchants and Mnnufnctur r 
Company, which acquired the property nml 
assets of the electric light company. Tie- pi , 
uniters of the new company afterwards i 
quired a controlling interest in tin- gas com
pany, and proceeded to sell out all tin- pro
perty and assets of the Merchants and Ma- , 
facturera Company to the gas company. is*n 
ing bonds of the gas company scour--l 1 
mortgage of all their property to pay f r 
An notion was brought by certain of tin- a 
ority shareholders of the gas company • > 
■el aside the mortgage and tin- bond 
On the trial, an amendment of the stati-mi-m 
of claim was granted, allowing th- plaintiff* 
to amend by inserting a paragraph alleging 
the action to be brought on behalf of th. 
selves and the other shareholders, not being 
defendants, and also to make necessary 
amendments >>f tin- statement <.f clai 
conformity with the evidence. The Judge 
found that the scheme of the promoters ,.f 
the Merchants and Manufacturers Company, 
who also constituted a majority of the share 
holders of the gas company, was a fraud 
upon the minority shareholders of tin- gn- 
compauy, and an attempt to benefit them
selves at the expense of such shareholders:

Held, that, as the bonds were in the hands 
->f third parties, wiio. on taking the bondi 
were not bound to go beyond the terms of 
the bonds, the instrument securing them, 
and the charter of the company, neither the 
bonds nor the mortgage could be set aside 
Held, further, that the plaintiffs were entitled 
to relief. A reference was ordered to ascer
tain the value of the company's property mis
applied, and it was also held that a receiver 
might be appointed and the company wound 
up. The certificates of shares issued to the 
Merchants and Manufacturers Company were 
ordeiyd to be delivered up and cancelled. 
Cann v. International Truat Co., 40 N. S. 
II. 06.

Chattel mortgage — Construction—Re- 
solution to authorise mortgage by director* 
Insolvency—Concurrence of intent to prefer 
— prraumption against short holder mort
gager.]—Held, that s. 98 of the Companies 
Ordinance relating to the powers of a com
pany to borrow and mortgage, applies only 
to mortgages and other securities to secure 
money borrowed, and does not restrict the 
implied powers of a trading company to give 
security for existing debts. That the unan
imity of the members of the company in auth
orising a mortgage obviates the necessity for 
any meeting. Adams v. Rank of Montreal. 
H B. C. It. 314. affirmed. 32 8. C. It. 719. 
referred t" That the affidavit of bona fide» 
of a chattel mortgage may be sworn before n 
solicitor acting for the mortgagee. Raker 
v. Ambrose, [ 1899] 2 Q. R. 372. not followed. 
Where there is lacking a knowledge of in
solvency and Intent to prefer, delay, defeat, 
hinder or prejudice creditors, on the part of 
either the mortgagor or tne mortgagee, tin- 
mortgage not being attacked within HO days 
from the dete of its execution, is not tnvelid 
under the Assignments Act. Where a mort 
gngee is a director and one of the sharehold
ers of a company mortgagor, concurrence of 
intention will be presunu-d. Where there are
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a K mortgagees named In one .... rtgage and
the property is mortgaged to them severally 
in certain ascertainable proportions, and the 
security to one mortgagee is declared valid 
and to the other Invalid, the valid security 
will only be enfoicible against the proportion 
mortgaged to mortgagee. Barthels, Shewan 
A Co. v. Winnipeg Cigar Co. (1909), 2 Alta. 
L It. 21. 10 W. L. It. 203.

Claim by mortgagee to plant and 
chattels.] — On application of mortgagee 
liquidator directed to deliver up plant and 
chattels mentioned In applicant's mortgage. 
If parties cannot agree ns to the specific 
chattels, mortgagee may bring an action or 
an issue will be directed. Short reed v. 
Haven Lake Portland Cement Co., 13 O. W. 
It. 720.

Consent of shareholders — Ratifia- 
tion. ] —A mortgage made by the directors of 
a company prior to the consent of its share
holders, without which consent there was no 
power to borrow, may be ratified by the 
shareholders. Adamn v. Rank of Montreal. 
S R. 314. 32 8. C R. 719.

Fntnre acquired property — Rook 
debts, whether included—Power of trading 
company to mortgage — Power of mortgage 
company to accept mortgage—Effect of ultra 
viret mortgage.]— A trading company gave 
a mortgage to a loan company on all its as
sets, real and personal, and all Its property, 
real and personal, that should thereafter be 
acquired or owned by it. The loan company 
assigned the mortgage to II. and subse
quently the trading company was ordered to 
be wound up under the Dominion Winding- 
up Act :—Held, that future book debts are 
covered by the mortgage and that the trad
ing company had power to mortgage them : 
even if loan company has no power to lend 
on personal security, the mortgage is binding 
on liquidator until set aside. He can redeem. 
Re Perth Flax and Cordage Company, 13 O. 
W. R. 1140.

Hypothec —Promissory note—Payment by 
indorser—A b sen ce of protest — Recovery by 
indorstt.]—Under the Join? Stock Companies 
Act of the Province of Quebec, directors may 
contract a hypothec, which will be binding on 
the company if made in the interest cf the 
company. 2. A director of the company who 
accepts such hypothec, to secure indorsations 
made by himself and other directors, cannot 
afterwards, in good faith, question the legal 
right of the directors to authorize the grant
ing of such hypothec. 3. Where no proof of 
a protest or the waiver of protest, is made, 
the indorser of a promissory note who pays, 
cannot recover, and he must be held to have 
paid without any obligation to do so : and 
the payment must be attributed to his own 
generosity. 4. Where the person who ac
cepts an hypothec to secure the payment of 
certain debts, does not bind himself person
ally. there is no obligation on his part which 
renders him liable in case the debtor does not 
pay. Savaria v. Paquette, 20 Que. S. C. 314.

Mortgage — Rate of interest—Accelera
tion cfoune!]—Bonds of a company dated the 
1st July. 1902. provided for payment of the 
principal in 10 years from date, and that in

the meantime interest thereon should be paid 
at the rate of 10 per cent. Default having 
been made in payment of Interest, the trus
tee under a mortgage given to secure the 
bonds, made <>n the 1st January, 1905, a de
claration calling in the principal and inter
est, under an acceleration clause in the mort
gage :—Held, that interest at the rate pro
vided for, and not at the statutory rate, was 
payable after the dale of the declaration. 
Eastern Trust Co. v. Cushing Sulphite Fibre 
Co., 2 E. I, R. 93, 3 N. B. Eq. 892.

Mortgage by company to bank to 
secure existing debt. I—Plaintiff, liquida
tor of the New Ontario Brewing Co., brought 
action to set aside a mortgage by the com- 
pany to defendants, on the ground 11 ) that 
it was made within three months preceding 
the commencement of winding-up proceed
ings ; (2) that no by-law of the company 
was passed authorising the mortgage.—Suth
erland. J.. held (lîi O. W. R. 536i. 1 O. W. 
N. 519). that the consideration mentioned in 
the mortgage was proved to have consisted of 
an existing debt from the company to the 
bank, and that the bank waa endeavouring 
to get security therefor. Plaintiff was en
titled to succeed under s. 94 of the Winding- 
up Act, but the by-law was not properly 
ratified, and was without effect for the pur
pose of making the mortgage valid. Judg
ment for plaintiff as liquidator of the New 
Ontario Brewing Co., setting aside the mort
gage, and the defendants will execute a dis
charge of it. Costs to plaintiff.—Court of 
Appeal held, that the attack upon the mort
gage failed and the appeal should be allowed 
and the action dismissed, but the circum
stances were such as to invite enquiry, and 
costs should not be allowed either party. 
Hammond v. Rank of Ottawa (1910), 17 O. 
W. R. 121, 2 O. W. N. 99, 22 O. L. R. 73.

Sale under power -"Proceeding against 
the company ”—Winding-up Act, R. S. C. 
190ti, c. Hi, s. 22.]—A company being in 
liquidation, the mortgagees went into posses
sion prior to the issue of the winding-up 
order. On an application to restrain the mort
gagees from selling under their security, ob
jection was taken that the attendance of the 
mortgagees on an application and the approv
ing of the winding-up order was such a taking 
part in the winding-up as gave the Court 
jurisdiction to restrain them. This being 
overruled, the liquidator sought to restrain 
the mortgagees from selling without the sanc
tion of the Court, on the ground that such 
sale would he a “ proceeding against the com
pany ” under s. 22 of the Winding-up Act : 
—field, that the mortgagees were proceeding 
rightfully. In re British Columbia Tie and 
Timber Co., 14 B. C. R. 81, 9 W. L. R. 495.

8. Shares.
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1. Subscription and Allotment.

Action by assignee of company to 
recover value of shares subscribed for
—Conditions! subscription — Allotment—No
tice—Written offer — Conduct — Estoppel— 
Director. Hank of Hamilton v. Johnston, 7 
O. W. R. 111.

Action to set aside subscription and
allotment—<irounds of fntnd and misrepre
sentations—Riddell. J., granted judgment for 
plaintiff as asked—Nothing in laches as de
fence—Money paid to be returned with in
terest — Costs to plaintiff—Action against 
individual defendants retained until further 
application. Metiaffigan v. National llusker 
Co. (1U11), 18 O. W. R. 370; 2 O. W. N. 
000.

Advances—Trusts — Notice — Mortgagt 
—Parties to action, Rirkbeck Loan Co. v. 
Johnston, G O. L. R. 258, 1 O. W. R. 103. 
2 O. W. R. 550.

Agent to solicit subscriptions False 
representations — Ratification — Rent fit. \ 
Promoters of a company employed an agent 
to solicit subscriptions for stock, and W. was 
induced to subscribe, on false representations 
by the agent of th? number of shares already 
taken op. in an action bv w. to recover th*' 
amount of his subscription from the pro
moters :—Held, affirming the judgment of 
the Court of Appeal, 2 O. L. R. 201, 21 Occ. 
v 406, that tee latter, ha vine benefited by 
the sum paid by W., were liable to repay it, 
though they did not authorise and had no 
knowledge of the false representations of their 
agent. Per Strong, C.J., that neither express 
authority to make the representations, nor 
subsequent ratification or participation in 
benefit, were necessary to make the promoters 
liable ; the rule of respondeat superior applies 
as in other cases of agency. Wilson V. Hotch
kiss. 22 C. L. T. 3; H. ('.. sub nom. Hilburn 
v. Wilson, 31 8. C. R. 481.

Agreement by defendant to purchase 
ah area from plaintiff — Consideration— 
Reasonable time to make demand.] — Held,
on apiHNil, that defendant ought to take stock 
from plaintiff as he had agreed that then* 
was no stipulat'on that plaintiff should de
mand this to be done before he paid for the 
stock. As to the evidence not admitted by 
the trial Judge, it would have made no differ
ence in the result. Coburn v. Clarkson, 13 O. 
W. R. 135.

Agreement to pay calla—.4bsenre of
allotment.]—Where an application was made 
by the agent of a company to W. to subscribe 
for shares in the company, and W. agreed 
with the company to take shares and pay 
the calls thereon, the transaction was com
plete, and W. thus became a shareholder, al
though no shares were formally allotted to 
him and no notice of allotment was given to 
him. \cadio Loan Corporation V. Went
worth, 40 N. 8. R. 525.

Agreement to take shares —Rescission 
— Misrepresentation — Laches. Gourley v.
Chandler, 433; Saunders v. Chandler, 1 E. 
L. R 433.

Application for shares — Withdrawal
before notice of allotment -- Notice of with
drawal yiaan to ayant of company.] i. At 
agreement to take shares in a company, ni 
though accompanied by the giving >f a pro
missory note in part payment, is nothing 
more than an application for the shares, 
and is not binding on the applicant until 
acceptance by the company and notice thereof 
given to him ; ami. if the applicant 
notice of withdrawal of his application before 
notice of acceptance reaches him, he will he 
released from any obligation under his agree
ment or under the promissory note in tin 
hands of the company or in the hands of any 
person having no better right n* it than th<
company would have had.—2. Notice of such 
withdrawal, if given to the general agent of 
the company who procured the subscriptions, 
will he sufficient notice to the Company. 
Kruger v. Harwood, 4 W. L. It. 401, Hi Man. 
L. R. 433.

Banking company — Shares—Applica
tion for — Attempted withdrawal.] Action 
to recover price of shares in plaintiff's capital 
stock. On 28th April defendant, while in
toxicated, signed an application for said 
shares. On 30th April the provisional dir
ectors received the application. Defendant 
telegraphed same morning revoking applica
tion. The Court was not satisfied it was re
ceived before meeting of provisional directors. 
Two provisional directors had not been noti
fied so as to be able to attend directors' meet
ing! ll<Id, im meeting, and therefore no 
allotment of stork t« defendant and no sub
sequent confirmation. Action failed. Farm 
ers Rank v. Sunstrum (1909), 14 Ü. W. It. 
288.

Conditional subscription - Allotment
—Actvptance—Calls.]—II. asked defendant 
to subscribe for stock. Both were hard of 
bearing. H. thought he was authorised to 
sign defendant’s name, whereas defendant 
said he would subscribe but on ortam 
conditions:—Held, no contract. Notice of 
allotment was sent defendant, and within a 
reasonable time he replied saying he bad suh- 
scribsd conditionally. Having rej 
shares he was not called on to get his name 
off the register. Action for calls dismissed. 
Silliker v. Evans, 7 E. I* It. 500.

Conditions not fulfilled Representa
tion of agent of company—materiality—l'n- 
truth ] — Action brought by incorporated 
body to recover $500, the amount of 5 shares 
of plaintiff's capital stock for which «he de
fendant subscribed on 20th April. 1892. 
Defendant set up that he was induced to be
come a subscriber for the shares by the repre
sentations of plaintiff's agent, that Mr. («. 
A. Cox and Mr. II. A. Massey had each sub
scribed or promised to subscribe for $10,(MMI 
of stock, upon the condition that subscrip
tions for $50.000 were obtained on or before 
1st January, 1893; that defendant’s subscrip
tion was required in order to assist in making 
up what was still required "f the ÿ.'iiHOO, 
and that his subscription would not be bind
ing unless the $50,000, including the sub
scription of Messrs. Cox and Massey, were 
fully subscribed on or before 1st January. 
1893. Il was proved that neither Mr. < m 
nor Mr. Massey had subscribed or promised
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to subscribe for $10,000 each, either condi
tionally or unconditionally, nor did they do 
no at any time after defendant's subscription, 
nor was $50.000 subscribed on or before 1st 
January, 1803:—Held, that the representa
tions were proved to have been nmde ; that, 
by reason of them, defendant was induced to 
subscribe for the stock “ as a sort of escrow ; 
it was not to be effective nor operative unless 
the $50.000 was obtained within the limited 
period of time.” The circumstances <>f this 
case seem to bring it within the rule laid 
down in Wallin v. Liltcll, 11 C. B. N. S. 300. 
Ontario Ladies' College v. Kcndry, 5 O. W. 
It. 006. 10 O. L. It. 324.

Contract by deed—Delivery—“ Issue ” 
— “Allotment ” — Calls — Resolutions — 
“Offer"—Preference e/tarc*.]—Held, revers
ing the judgment of Lount, .1., 2 O. L. It. 300. 
21 Occ. N. 500, that the defendant's under
taking to take shares in the plaintiff com
pany, when issued and allotted, being by 
deed, for valuable consideration, and being 
delivered to an agent of the company, was 
not revocable as a mere offer would be. and 
that the resolutions of the company and the 
letters to the defendant were a sufficient 
“issue” and “ allotment ” of the shares. 
Xenoa v. Wielcham, L. It. 2 II. L. 290, fol
lowed ; Nasmith v. Manning, 5 A. K. 120, 5 
S. C. It. 417, distinguished .—Held, also, that 
(provision having been made therefor in the 
memorandum and articles of association), 
the preference shares of the company were 
lawfully created. Nelson Coke and Qas Co. 
v. Pellatt, 22 C. L. T. 382, 4 0. L. It. 481, 1 
O. W. B. 606.

Delegation of authority—Withdrawal 
of application.— By-laws—Number of direc
tors.]—At a general meeting of the share
holders of the plaintiff company, incorporated 
under the Ontario Companies Act, it was re
solved that a board of three directors should 
be elected to manage the affairs of the com
pany, and three of the live provisional direc
tors were elected ns directors. The three 
directors met and adopted by-laws, one of 
which provided that the affairs of the com
pany should be managed by a board of five 
directors, and another provided for the terms 
upon which stock subscriptions should be 
received. About ten months later, a docu
ment in the form of an agreement to purchase 
stock was signed by the plaintiff, and the 
words “ accepted by ” written at the foot 
over the signature of one of the three direc
tors, who had been elected president and 
general manager; and at a meeting of the 
directors a resolution was passed giving to the 
president full power to deal with the defend
ant’* “ application.” On the following day 
the president wrote to the defendant notifying 
him that calls had been made upon the shares 
subscribed for by him, “ which have this day 
been allotted to you by by-law of this com
pany.” Nothing further was done in the 
way of allotting shares to the defendant, and 
his name did not appear in the register of 
shareholders. About two weeks after the 
receipt of the president’s letter, the defend
ant wrote to the company withdrawing and 
cancelling bis application//-/-/, in an ac
tion for the amount of calls alleged to be due, 
that the directors had no power to delegate 

c.c.i__ 22

to the president their authority ns to the 
allotment of shares or their authority to ac
cept the offer of the defendant ; there was, 
therefore, no valid allotment, and the with
drawal was effectual.—Semble, that the fact
that the by-laws passed by the directors i ro-
vided for a board of five directors, while 
a board of only three assumed to manage the 
affairs of the company, would be a bar to ‘lie 
plaintiffs’ success in the action. Twin City 
Oil Co. v. Christie, 18 O. L. R. 324. 13 O. 
W. R. 750.

Directors allotting themselves shares
oa fully paid up—Misfeasance—Winding-up 
Ait. B. ,<*. C„ 1906, e. Hi. a. 123.)— An ori
ginal subscriber and provisional director o' a 
company who had only paid $25 on a count 
joined with the other provisional uir’-cto"^ ir. 
passing a resolution, at the organisation 
meeting of the company in 1902, that the 
shares of capital stock subscribed for by them 
should be allotted to them as fully paid up, 
which was done. In 1904 he transferred his 
shares, receiving therefor the sum of $125 
more than lie had paid. In 1900 the shares 
were forfeited, by resolution of the directors, 
for non-payment of a call of 100 per cent, 
made upon them :—Held, in the winding-up 
proceedings (Meredith, J.A., dissenting as to 
tin- measure of damages), that the original 
subscriber for the shares was liable as for 
breach of trust under s. 123 of the Winding- 
up Act, R. S. C. 1900 c. 144, in assuming 
to accept the shares as fully paid up ; but 
the measure of damages was the market value 
of the shares at the date of the allotment, 
and the sum of $125 was all that he was 
liable for in this proceeding. Per Meredith, 
J. \ Thi measure of da wages was the par 
value of the shares. Judgment of Tcetzel, 
J.. affirmed. In re Manes Tailoring Co., 
Crawfords Case (1908), 18 O. L. R. 572, 11 
O. W. It. 498. 13 O. W. It. 829.

Directors, discretion of, as to pur
chaser and price of shares.]—At a meet
ing of the directors of an incorporated company 
they allotted all the unissued shares, being 
40 per cent, of the capital stock, to the secre
tary of the company at par, he having sub
scribed for them, and immediately afterwards 
he disposed of a number of these shares at 
par to the directors individually. No shares 
had been sold for three years previously, 
and in the meantime the company’s real estate 
had greatly increased in value, and the plain
tiff had recently purchased a large number 
of shares, nearly all at a premium, and 
some at a premium of 150 per cent. Held, 
that this transaction by the directors was 
not illegal, as the shares were allotted 
bona fide to the secretary with intent 
to further the company’s interests and with
out intent on the part of the directors to pro
fit personally thereby : that the directors were 
acting within their powers when they exer
cised their discretion and sold shares at par 
which might have brought a premium ; and 
that they were not obliged to offer the un
issued shares to the shareholders pro rata or 
put them up at auction before disposing of 
them to one shareholder at par. Harris v. 
Summr (1909). 89 N. B. R. 2IM.

Failure to organise company—License
—Insurance .let.] — To constitute a binding
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contract to take shares in a company, when 
such contract is constituted by application 
and allotment, there must he an application 
liy the intending shareholder, an allotment 
by the directors of the company of the shares 
applied for, and a communication by the dir
ectors to the applicant of the fact of the allot
ment having been made. The subscription for 
stock amounts to nothing more than an offer,
and requires to be completed by an allotment 
of st-vk to the subscribers. The company 
in question here never was organised ; it had 
no business existence; it never had stock to 
allot; it never had directors; and, therefore, 
it never could make an allotment;—Hélé, 
also, that, as no license was obtained by the 
company from the Minister of Finance within 
two years from the passing of the Act Incor
porating the company, such Act expired and 
ceased to be in force on the 13th June, 1900, 
and the company ceased to exist. The Insur
ance Act. U. S. <’. c. 124. s. 24. Hodgins v. 
O'Hara, 22 C. L. T. 29. 133.

Implied acceptance and allotment !
—A subscription for shares in a joint stock 
company becomes a contract by acceptance 
of tne subscription and the distribution and 
allotment of the shares made by the com
pany. Such acceptance and allotment may be 
implied ns well as express. Consequently, 
the transfer by a company lo a third i>cr*on 
of a subscription for a specific number «-f 
shares, followed by notice to the subscriber, 
is an acceptance of the subscription nnd an 
implied allotment of the shares subscribed 
for. Robert v. /tangue des Cantons de l'Est, 
17 Que. K. R. 157.

Increase of capital stock—Agreement 
to take shares before issue of supplementary 
letters patent—No necessity for allotment— 
Co. having no shares to sell—Amendment— 
Rights of defendant under contract. Port 
IIope Brewing and Malting Co. v. Cavanagh 
( 11KH1), 8 O. W. It. 9SÔ. 10 O. W. It. 581.

Issue of certiScate—Payment by pro
missory note—Estoppel — Action to cancel 
shares—Status i f shareholder as plaintiff— 
Right of action—Payment of promissory note 
pendente life—End of cause of action — 
Costa Summary application. O'Sullivan v. 
Donovan (l'.NHi), 7 O. W. It. 78, H O. W. R. 
310.

Man of no means—Outward form to 
rover real transaction—Double contract — 
Purchase of patent of invention—Bonus ta 
purchasers of preferred shares—Ont. Co. 1 et, 
ss. 11.1, 119.)—Defendant company allotted 
50,000 shares of $10 each to a man of no 
means who did not pay for them and was not 
expected to do so. They were intended to 
he given as a bonus to purchasers of pre
ferred shares.—At trial flute, J., held, 15 
O. W. R. 105, that the agreement was ultra 
tires of the company, and the pretended allot
ment ami issue of said shares should be can
celled.—Divisional Court held, that the con
tract was double and separate; that 10,000 
shares wer* given allottee as purchase price 
of a patent of Invention, nnd was a valid 
transaction, but that the allotment of the 
other 40,000 shares was a “colourable trans- 
oetion “ to enable the company to issue 
shares at a discount, and wa. ultra vires.

Lindsay v. Imperial Steel and Wire (
( 1910 ». 16 O. W. R. 406, 21 (). L. r a;;,
1 O. W. N. 030.

Mining company Shares—Failure of 
consult ration—Abandonment of enttrpn». 
Promissory notes — Fffi. t of renewals 1 
Action on bill of exchange for $3,fMii>". 
drawn by plaintiffs and accepted by defend 
ant. Defendant pleaded an entire failure 
consideration, and counterclaimed fur C’.'nm 
paid by him to plaintiffs on 17th Sept 
1899, to take up a promissory not• which 
had been made by him to plaintiffs, ip 
the ground that the consideration hud . n 
tlrely failed: — Held, plea good defen. 
Plaintiff argued that the effect of tv, r 
tie wills was to estop the defendant from the 
defence of want of consideration in the orig
inal note:—Held, if an original note is 
voidable for failure of considérât Inn no 
amount of renewals will cure the defect, un
less some new consideration is "im r.-luced, 
and that a mere compliance with defendant's 
request to renew does not constitute such con
sideration :—Held, defendant entitled to n 
cover buck his $3,000 paid on other note. 
Bullion Mining Co. v. Cartwright, 5 O. W R 
522, tl O. W. It. 506. 10 O. L. R. 438.

Misrepresentation —Agent—Set tlement
of action—Threats. McCallum v. «Sim Sav
ings and Loan Co., 1 (). W. R. 226.

Misrepresentation liy agent of pro
moters Vo adoption after incorporation - 
Remission — Remedy.]—The plaintiffs were 
induced to si, a an agreement to take stock 
in a proposed company, upon the represen
tation of P„ acting for the promoters in se
curing subscriptions, that one of the plain
tiffs, Q., would be appointed agent and rep
resentative of the company for the province 
of Prince Edward Island. After the incor
poration of the company, notices won- sent 
out to subscribers requiring payment of n 
first call upon the stock subs.Tilted for by 
them. The plaintiffs paid the amount -if the 
çaII. but subsequently—the company having 
refused to appoint G. ns their agent, as agreed 
by P. at the time the agreement tu tak 
shares was signed—claimed n rescission f 
the contract ami a return of the money paid 
by them:—Held, that the plaintiffs could not 
recover.—Per Longley, J„ that the company 
wore not responsible fur representations made 
prior to the incorporation unless such rep
resentations were expressly adopted by the 
company after Incorporation ; and that the 

Inintiffs could not escape liability ns share- 
olden on the ground of the misrepresen'n- 

lions alleged, their remedy In such case he- 
ing agnlnst. P. personally, (lourlie v. t'hn»<l- 
hr and Hart Limited, Saunders v. Chandler 
and llart Limited, 3 E. I* It. 45. 41 X. S. 
R. 341.

Notice — lVaivcr—Preferred shares- lip- 
law — Resolution — Directors — R> ilwiian 
of numbers of—Promissory -ode -Failure < ' 
consideration. 1—The Ontario Companies Act. 
It. S. O. 1897. c. 191. s. 4.' . provides that n 
company may by by-law Increase or decrease 
the number of its directors, hut no such by
law shall be valid or acted upon unless sanc
tioned by vote of not less than two-thirds 
in value of the shareholders at a meeting of 
the company duly called for considering the
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sublet, nor until a copy certified under the 
company's seal has been transmitted to the 
Provincial Secretary and published in the 
Gazette. I!y s. 22 it. is enacted that the 
directors may make a by-law for creating 
and i iin any part of th< capital si"'k ms 
preferred stock, but no such by-law shall 
have any force or effect whatever until after 
it has been unanimously sanctioned by a 
vote of the shareholders present or repre
sented at a general meeting duly called for 

insidering the same, or unanimously sanc
tioned in writing by the shareholders, or ap
proved by the Lieutenant-Governor as there
in provided. The plaintiffs, at their first 
general meeting of shareholders, at which all 
of the existing shareholders, being the 
f> persons name ! as provisional directors in 
the letters patent of incorporation, were pre
sent, unanimously adopted a resolution tnat 
the number of the directors of the company 
should be 4. and thereupon 4 of the pro
visional directors were elected directors. An
other motion was then carried authorising the 
directors to arrange for terms and condi
tions of sale of stock, preferred and com
mon, and to allot or dispose of the same on 
such terms as they deemed best. Thereupon 
the 4 directors immediately held a meeting, 
elected officers, and adopted a form of ap
plication for preferred stock. It was then 
moved and carried “ that we offer for sale 
not more than 1,500 shares of the company 
to t"' sold ns preferred stock of the company 
at par value of $10 per share," etc. Imme
diately after this directors' meeting the share-
holders' meeting was resumed, all share
holders being present, and the full minutes, 
resolutions, etc., of the board rf directors 
were prestinted and confirmed unanimously. 
Some two mouths afterwards the first an
nual general meeting of the company was 
held, when a motion was carried that the 
shareholders “ approve and confirm the sale 
by the directors of $3,900 if the preferred 
capital stock of the company, and hereby 
authorise the directors tv» make any further 
sales of the said preferred capital stock that 
they may deem necessary in the interests of 
the company:" — HiId, that the preferred 
shares had not been properly and validly is
sued. for s. 45 above mentioned, with regard 
to decreasing the number of directors, had 
not been complied with and, even if the mo- 
'ion for Issue of preferred shares carried at 
ilie directors’ meeting amounted to a by-law, 
although in form only a resolution—which 
was very doubtful—s. 22 required that such 
a by law should be passed by the directors 
lirai and then confirmed by the shareholders, 
thus prescribing consideration twice, and by 
two different bodies, acting in different capa
cities; and, moreover, the resolution did not 
create any specific number of shares ns pre
ferred shares, as it should have done, but

ft uncertain not only the amount of pre
ferred stock, but also the amount of com
mon stock:—Held, therefore, in this action, 
in which the plaintiff sued the defendant upon 
a note given for the amount due in respect 
"f certain preferred .shares alleged io have 
been allotted to him, the' ns there were in 
fact, under the above circumstances, no such 
shares to allot, there had been a total fail
ure of consideration for the note, and the ac
tion must be dismissed.—Semble, that where 
an application for shares contains an abso
lute covenant to pay, notification of with

drawal before allotment is invalid. Manes 
Tailoring Co. v. Willson, 9 O. W. It. 209. 14 
O. L. R. 89.

Notice of allotment—Contributory.] — 
Wlu-re an applicant had agreed to take shares 
in a company conditional on his receiving cer
tain moneys which would enable him to pay 
for them:- Held, that he had the right to 
withdraw his application, as he did, not hav
ing received any formal notice of allotment, 
by informing the company of his inability, 
owing to non-receipt of the moneys, to pay 
for tli<‘ shares, and that In- was not liable as 
a contributory. In re Publishers' Syndicate, 
Mallory's Case, 22 C. L. T. 1(!2, 3 O. L. It. 
552, 1 0. W. It. 142.

Payment of calls—Evidence of notice of 
rai -Certificate of indebtedness — Unquali- 
fieil direetors—Arts of board — (Juorum — 
I alidity — Election — Unanimous vote — 
Ballot.] 1. Subscribers for shares in the 
stock of a company who have already paid 
one call cannot be heard to deny the allot
ment of their shares.—2. The production of 
a certificate of indebtedness for unpaid calls 
on slock in a company incorporated by let
ters patent under the Manitoba Joint Stock 
Companies Act, U. S. M. 1902, c. 30, made 
in accordance with s. 53 of the Act. is prima 
facie evidence of notice of the call as well as 
of the other matters referred to in that sec
tion.—3. The presence on the hoard of direc
tors of such a company of three who were 
not qualified, by reason of being in arrears 
in respect of unpaid calls at the time of 
their election, is not sufficient to invalidate 

of ih*' board if done by a legal 
quorum of properly qualified directors. — 
Seadding v. Lorant, 3 II. L. C. 443: Bank 
of Liverpool v. Bigcloxe, 12 N. S. R. 23<>, 
and Munster v. Cammrl Co., 21 Ch. D. 183, 
followed.—4. Although the Act requires that 
the election of directors shall be by ballot, 
nn election by unanimous vote without bal
loting will he valid if no move than the neces
sary number are nominated. Mordcn Woollen 
Mills Co. v. Heckles, 7 W. L. It. 715. 17 Man. 
L. It. 557.

Principal and agent — Authority of
agent Conditional agreement.]—S. signed a 
subscription for shares in a company to be 
forpiecl and a promissory note for the first 
payment, both of which documents he de
livered to the promoter of the company, to 
which they were transferred after incorpora
tion. In an action fur payment of calls. S. 
swore that the stock was to be given to him 
in part payment for the goodwill of his busi
ness, which the company were to take over. 
The promoter testified that the shares sub
scribed for were to be in addition to those 
to be received for the goodwill:—Held, that, 
though S. could, before incorporation, consti
tute the promoter his agent to procure the 
allotment of shares for him and give his note 
in payment, yet the possession by the pro
moter did not relieve the company from the 
duty of enquiring into the extent of bi« au
thority, and. whichever of the two statements 
at the trial was true the promoter could not 
bind S. by an unconditional application. 
Ottawa Hairy Co. v. Sorlcy, 24 C. L. T. 202, 
34 S. C. R. 508.
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Promissory note given for price—
Misrepresentation — Condition — Absence 
of allotment — Acceptance of plaintiff as 
shareholder — Estoppel — Recovery on note. 
Fisc her v. norland Carriage Co. (1906), 8 
O. W. R. 57». ft O. W. R. 103.

Prospectus I nrraaunablc delay—lh par- 
turc—lira judicata.]—On the 28th January, 
180ft. the defendant and others subscribed for 
a certain number of shares of the stock "f 
a projected company, the purpose of which 
was to build an hotel. The prospectus stated 
that it was intended to apply for a charter 
forthwith, and to commence building as soon 
as $40.000 «»f the stock had been subscribed, 
and that the buildings were estimated to 
cost about $4ô,00ft, and to be ready for open
ing at the beginning of the summer season 
of 1809. The company, however, was not 
formed, nor was anything done towards get
ting the hotel ready for occupation by the 
time mentioned. Prior to the 21th October, 
IMht. only $28,700 had been subscribed, but 
additional subscriptions obtained on that date 
and shortly afterwards brought the total up 
to $40,150. On the 24th November, 189ft, 
letters patent of incorporation were issued. 
About the 1st July, 1000, the hotel was com
pleted. and cost about $13.000 more than 
originally contemplated : —Held, that, as the 
undertaking had not been proceeded with 
within a reasonable time from it» inception, 
and as the defendant had not at any time 
after the 1st October, 180ft, agreed to be 
bound by bis subscription, or approved of 
then proceeding with toe erection "f the hotel, 
or that it should cost the sum it was after
wards erected for, he could not now be held 
bound to pay for the shares.—Semble, that a 
judgment in an undefended action brought by 
tin '!■ fendant egainrt the oompanj, declaring 
that the defendant was not a shareholder, was 
not a defence to this action, brought by other 
subscribers to compel the defendant to pay 
for the shares he had subscribed. Change in 
the law ns in u
company incorporated by letters patent (R. 
8. O. 1807, c. 191, s. ft). patteraon v. Turner, 
22 <>rc. N 103. 3 O. L. R. 373, 1 O. W. R. 82.

Subscriber for stock before Incor
poration - Liability to pay for slians 
Execution of memorandum of incorporation 
—Original corporator—0 Edw. VII. c. 27, 
s. 3—Prospectus—R. 8. O. 1897. c. 191, ss. 
ft, 13—Bonus from town corporation—Agree
ment—By-law—<’linage lu terms. Modern 
Hedateai Vo. v. Tobin, 12 O. W. R. 22.

Subscription — Allotment—Acceptance 
—Notice of meeting of shareholders. Robtrt 
v. Eastern Totrnahipa Hank, 2 E. L. It. 323, 
4 E. L. R. 123.

Undertaking: to subscribe for shares
—Mobility to ro-promotera.] — The defend
ant wrote a letter to A., who was desirous 
of organising a driving park company, under
taking to subscribe for $1.000 of stock in a 
company to is? formed, subject to the condi
tions that before the formation of the com
pany an amount of $7,000 be guaranteed, and 
that this subscription be obtained within three 
months from date. Subsequently the defend
ant cancelled this letter, and refused to sign 
the stock book. In an action for a first call. 
Instituted by all the underwriters on the

stock hook, before the incorporation of the 
company: //</</. that an action for ■ fit • 
call could not be maintained on the defend
ant’s letter, until the company had been ur 
g.,aised. In the absence of a special contract 
on the part of and between the co-adventurers, 
no legal call can be made prior to the ortrnn 
isation of the corporation, because until then 
there is no board of directors capable of 
making a call. Cazelaia v. Picottc, IS Q 
8. C. 538.

Winding up - Contributory.]— R. was 
not one of the incorporators of this company,
nor did he sign the piemorandum of ........
ment which accompanied the application for 
the charter. lie had previously signed a sim
ilar memorandum and the liquidator now 
claimed the latter was an irrevocable appli
cation for shares, and that he should be 
placed on the list of contributories. R. 
claimed to have subscribed to the latter mem
orandum conditionally. This condition not 
being fulfilled he notified the company that 
he would not take the shares that he had 
subscribed for. When allotment was made 
shares were allotted to all hut It., who signed 
the same agreement ns the others, though 
about a year after this an allotment was made 
to him of which he had notice. No certificate 
ever issued to him, nor did he ever attend a 
shareholders' meeting but one. and then to 
protest from being considered a shareholder 
—Held, on appeal from a local Master, that 
R. should not be placed on the list nf cm 
tribu tories. He \ipiaaing Planing Mills, Ltd.. 
Konkin a Cate, 13 O. W. R. 3*50.

Certificate- Payment by promissory note 
—Estoppel—Action to cancel shares—Status 
of shareholder as plaintiff—Py-law of direct
ors—Acquiescence by plaint if. O'Sullivan v. 
honovan (llMttit, 7 O. W. h. 78, 8 O. W. It. 
31ft.

Improper issue of stock controlling
meeting of shareholders — Internal govern
ment—Order restrainin?; holders of stock im
properly issued from voting. (ilarr Hay 
Printing Co. v. Harrington ( N.S. 1010), 1» 
K. L It. 2*53; Ulan Hay Printing (> v. 
Hart (N.8. 1010), 9 E. I* R. 2t5K

Issue at a discount- Payment hr *er- 
i o..« / romoU i < h rtifi. .a,. | w hi
shares in a company incorporated under the 
Dominion Joint Stock Companies Act. It. S. 
C. c. lift, were issued a* paid up shares, but 
part of the alleged payment consisted of an 
ami ant allowed by the company to the share- 
bc vrs for services which I y a contempor
aneous agreement they agreed to render to 
the company, it was held, in a judgment 
creditor's action, that the shares, to the ex
tent of the amount so allowed, must be 
treated as unpaid shares.—Where, without 
any transfer being executed, certificates of 
shares issued under th- above circumstances 
were surrendered by the original holder to 
the company, and new certificates were, on 
the application of the transferor, issued by 
the company, to the alleged transferee, it 
was held, having regard to s. 48 of the Act 
ami the by-laws of the company, that the 
original holder had not divested himself of 
liability to a judgment creditor of the com-
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pany suing under s. 65 of the Art. Union 
Bank v. Code, l m-.n Boni v. Moitié, 30 
C. L. T. 300, 27 A. II. 390.

New shares -Allotment by directors to 
themselves at par—Shareholders—Right of 
minority—Voting power—Ultra vires—Ratifi
cation — Statutes — Fraud — Injunction — 
Costs. Martin v. Gibson, 10 O. W. R. 00.

New stock issued and allotted in
shares to the actual shareholders by a joint 
dock company that has the power to in
crease its capital, when the issue does not 
amount to a conversion of profits into capital, 
accrues to the principal, or original stock, 
by right of accession. Hence, in the case of 
shares held subject to usufruct, the proprie
tor, and not the usufructuary, is entitled to 
the benefits of such new issue of stock. Lamb
V. Lamb, 19 Que. K. B. 49, 6 E. L. R. 64(1.

Preference shares — Interest — Divi
dends.]—The Halifax Academy of Music, a 
body corporate, in pursuance of a resolution 
of shareholders to that < ffect, issued preferen
tial stock, the same to be a first charge upon 
the property of the company and its earnings, 
and to bear “ interest ” at a stated rate, pay
able half-yearly. For a number of years there 
were not sufficient earnings to pay interest or 
dividends to either the preferred or common 
stockholders. Latterly, however, the earnings 
increased, and a contest arose between the 
holders of the preferential stock and the 
holders of the common stock, the latter con
tending that the former should not be paid 
interest or dividends for the years during 
which there were not sufficient earnings for 
the purpose :—Held, that the holders of the 
preferential stock are entitled to receive out 
of the earnings what is called cumulative in
terest covering the past years in which divi
dends or interest remained unpaid on the pre
ferential stock before any dividends are paid 
on the common stock. Crockett v. Academy 
of Music, 22 C. L. T. 301.

3. Calls.
Aetlon to Invalidate — Parties -Addi

tion of company — Resolution — Forfeiture 
of shares for non-payment of calls—Fraud 
and collusion — Qualification of directors— 
Payment of shares—Irregularities—Meetings 
of shareholders—Notice of call—Meeting of 
directors — Quorum — Adjournment—Sun
day—Costs. Paul v. Kobold (N. W. T.), 2
W. L. R. 90. 3 W. L. It 407.

By-law—Time for payment — Forfeiture 
of stock — Assignee for creditors of share
holder—Right to sue—Trust. 1—Under s. 35 
of R. 8. O. 1807, c. 191, stock may be for
feited, where tl ■ amount payable on a call 
for stock is not paid within the time limited 
by the special Act incorporating the com
pany, or oy letters patent, or by a by-law 
of the company. Where, therefore, no time 
was limited in the statute, or letters patent, 
or in the by-law making the call, such call 
was held to be illegal, and an attempted for
feiture of the stock ineffectual. An assign
ment by a shareholder for the benefit of his 
creditors excepted shares in companies not 
fully paid up and declared the assignor a 
trustee of such shares for the assignee :— 
Held, that the assignee was not entitled to

call on the company to account to him for 
the shares or any dealings therewith. Arm
strong v. Merchants’ Mantle Mfg. Co., 21 
C. L. T. 123. 32 O. II. 387.

Representatives of deceased share
holder —Defences to adion.]—In an action 
by an Incorporated company to enforce, 
against a shareholder's legal representatives, 
a call on shares subscribed for by the de 
oufus, Hi" defendants cannot plead that the 
conditions of the Act of incorporation have 
not been complied with, and that the com
pany has for more than a year carried on 
the business of insurance in violation of the 
conditions of the statute incorporating it. 
1 ictoria-Montreal Fire Ins. Co. v. O'Neil, 5 
Que. P. R. 4.

Subscription for under seal — Allot
ment of shares—Special agreement—Misrep
resentation—Prospectus.]—Plaintiffs brought 
action to recover $3.250. being the balance 
of the purchase price of 25.000 shares of 
stock in plaintiff company subscribed for by 
defendant under seal at 15 cents per share. 
Defendant pleaded misrepresentation, and 
sought to withdraw his subscriptions : — 
Held, that the agreement signed by defend
ant being under seal was a bar to any right 
of withdrawal.—Nelson Coke and (las Co. v. 
Pellatt, 4 O L. R. 4ML—Re prorinnal Gro
cers Ltd., 10 O. L. R. 705, followed.—field, 
as to the defence that the subscription was 
obtained by verbal representations prior to 
the receipt by defendant of a copy of the 
company's prospectus, that the evidence 
shewed that defendant first obtained a copy 
of tbe prospectus and was not induced to 
subscribe for shares through the misrepre
sentation of any one on behalf of the com
pany. Judgment for plaintiff with costs. 
Counterclaim for $500 dismissed with costs. 
Ooicga da Mines v. Smith (1910), 16 O. 
W. R. TO. 1 O. W. N. 1071.

Affirmed by Court of Appeal (1911), 18 
O. W. R. 663. 2 O. W. N. 731.

Subscription obtained by fraud.] —
Defendant, a widow, admittedly signed a 
subscription for $3,000 of the capital stock 
of the plaintiffs’ company, therein covenant
ing to pay $300 within 60 days, and all calls 
as made by the directors. She paid the $300 
and received a certificate for 30 shares. Sub
sequent calls were made, but she did not pay, 
and this action was to recover the calls. To 
avoid liability, defendant set up that, while 
she knew she was subscribing for $3,000, she 
was assured that she never would ho called 
upon to pay more than 5300, and that the sub
scription she signed was rend over to her as 
containing such provision. Her son corro
borated her :—Held, that there is no rule in 
our law that requires a Judge or jury to 
accredit any witness even though not contra
dicted. and disbelieving defendant's witnesses 
plaintiffs were given judgment for amount 
claimed with interest and costs. Rex v. Van 
Norman (1909), 14 O. W. R. 059. at p. 661. 
followed. Traders Ins. Co. v. Apps (1910), 
15 O. W. It. 562. 1 O. W. N. 534.

Unpaid calls — Assignment of by co.,i- 
pany for loan—Action by assignee on assign
ment.]—Defendant subscribed for 20 shares 
of Shortells Limited, and was registered in 
the books of that company as owner of said
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ehnre*. The company assigned to plaintiff 
$1,000 due on the said shares by defendant, 
ami plaintiff brought action to recover the 
name. Defendant net up that he wan In
duced to subscribe for the shares by fraudu
lent misrepresentations of the agent of the 
company, and that the assignment to plaintiff 
was a swurity only for SI.000 which the 
company had borrowed from plaintiff. and 
that the directors had no authority to borrow, 
therefore, the assignment was Invalid. Mere
dith, C.J.C.P., held, that defendant failed 
on both grounds, and gave plaintiff Judgment 
with interest and costs. Stephen* \. Riddell
(10101, 10 O. w. R. 277, 21 O. I* It 484. 
1 O. W. N. 996.

Voidanee of contract -.l/ofmof alter
ation in stock-list—Reduction of shares with
out holder*« contient.]—Defendant subscribed 
for 60 shares in the plaintiff Co., signed the 
share-list and paid a call. By the Act of 
Incorporation other calls were to be paid ns 
called for. The company made 0 other calls, 
but defendant did not pay them. Before mak
ing the .’alls sued for. the number of de
fendant’s shares was changed, without his 
consent, on the share-list from 60 to 25 
shares, and the company having brought this 
action for the amount of the calls, he pleaded 
nunquam indebitatus, and an equitable plea 
setting out the above facts, and contending 
that by the alteration his contract to be
come a shareholder was rendered void, and 
that he thereupon ceased to be a shareholder. 
The case was. by consent, tried by a Judge 
without a jury:—Held (Peters, J.), that the 
verdict must be for the defendant on all the 
issues raised. Htadaeono Inn. Co. v. Hodason 
(1W21, 2 P. E. I R 480.

4. Cancellation.

Deprivation of aharee — Remedy — 
President of company.]—A company which, 
along with its president, appropriates to itself
■here» of lie capital to the prejudice of a
shareholder, is hound to indemnify the share- 
bidder against the injury caused to him. 
Acer v. Percy, 5 Que. P. R. 401.

Forfeiture for non-payment of call—
Prominsitry note- "Son-presentment — Effect 
of—Hills of Exchange Act. s. IX.1—4'ondition 
—Extension of time—Suspension of debt— 
Revival on non-payment of note—Coi'enant 
under seal to pay call—Effect of parol ar
rangement—Remedy lor illefjal forfeiture — 
Declaration—Daman»*. | — The plaintiff, in 
subscribing for 10 shares of the capital stock 
of the defendants, an incorporated company, 
covenanted under seal to pay $12.60 per share 
and “all other calls, if any. as the same may 
from time to time be made.” He paid the 
$12.60 and an additional call of 2% per 
cent., and received a stock certificate. The 
defendants subsequently made a call of 6 
per cent., and, in writing to the plaintiff 
requesting him to pay $60 therefor, they 
offered to take a promissory note for that 
amount, and enclosed n blank note for the 
purpose, stating in the letter that the giving 
of n note simply meant an extension of 
time for payment, and that in the event of 
non-payment the shares would be liable to be 
f-'rfvit. -I. The plaintiff filled up and signed 
the note, but made some alterations therein—

one being the addition of the words "at 
the Molsons Bank, market branch.” This 
was accepted by the defendants, but wnt 
not presented for payment at the branch in
dicated. where the plaintiff at all times bad 
a sufficient balance to pay it, and it was not 
paid. The hoard of directors thereupon pur
ported to forfeit the plaintiff’s s’iares, and 
notified the jilaintiff of the forfeiture :
II Id, that, giving effect to the notice in ac
cordance with which the note was sent, and 
consequently to the terms of which the 
plaintiff must be considered to have ngre.-d, 
the sole effect of the note was to give 
time to pay the debt : and. the debt admittedly 
not having been paid at the due date of the 
note, the defendants were within their legal 
rights in forfeiting the shares.—But, if there 
were no such condition, the most that could 
be said was that the note was given for and 
on account of the debt, and the only effect of 
non-presentment upon such a note is upon the 
question of costs I Bills of Exchange Aci, v 
183) : the note is, quoad the debtor, a pro
mise to pay generally; and the debt, as the 
note became overdue and was unpaid and 
unproductive in the hands of the creditor, re
vived. Dictum of Armour, C J-, in Merchants 
Hank of Canada v. Henderson. 28 O. It. 
followed.—Held, also, that a call having been 
regularly made, an action could have been 
brought upon the plaintiff’s covenant, and 
payment enforced notwithstanding the parol 
arrangement.—Held, also, that the plaintiff 
would not. in any view, be entitled to dam
ages for the forfeiture of his stock, but at 
the most to a declaration that the forfeiture 
was a nullity, which relief had been offered 
to him ami refused. Freeman v. Canadian 
tluardian IAfe Insurance Co., 12 O. W It. 
781, 17 O. I* R. 296.

Non payment — Forfeiture — Abandon
ment of shares by oequiest cnee in forf eiture 
Recall of abandonment.] — Plaintiffs held 
shares in defendant company on which 8"t 
per cent had been paid up. The company mnd* 
a further call of 2% per cent., which plain- 
jiffs failed to pay, the company’s prospects 
being doubtful at that time. Notice was sen* 
plaintiffs that the shares would be declared 
forfeited if the call was not paid, and lateral 
a meeting of the directors a resolution was 
passed declaring forfeiture. Some months 
Inter plaintiffs offered to pay up the arrears 
but were Informed that the shares had been 
forfeited. Then action was brought : -Hold, 
that plaintiffs had elected to abandon the 
shares at a time when the company’s pros
pects were doubtful and such election could 
not he recalled when the company turned out 
to be in a prosperous condition. Action 
dismissed with costs.—Judgments of the Su
preme «Jouit of British Columbia, 14 B. <*.

i! w L. R 229, and I 
Justice Clement at trial affirmed. Jones v. 
.V. Vancouver Land Co., R.. |19I0| A. <' 
1. (1010) A. C. 317, 711 I* J. P. C. 89. 102 L. 
T. 377.

Shareholders whose shares have been
forfeited are not liable to be placed on 
list of contributories in winding-up proceed
ings. but may be sued (if the articles f 
association so provide) for amount unpaid on 
calls made. In re />. Wade Co. (1909), 2 
Alta. L. R. 117, 10 W. L. R. 407.
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When a call is made it is the duty of
tile director* t" use all reaaonable meant 
to compel every shareholder to pay the call, 
and the directors must bona fide believe that 
payment cannot be obtained before they are 
justified in invoking the power of forfeiture. 
In re />. lVodc Co, 2 Alta. L. It. 117. 10 W. 
L. It. 407.

B. Transfer.

Argeement to take shares in ex
change for profit on lands nennired 
by company Status of shareholder—Ac
tion to establish. Iloyle v. Kootenay Valley 
< $ • Man •, B W L K U#

Certificate —Lien—By-lute».] — A provi
sion in a certificate of ownership of paid up 
shares issued by a company incorporated by 
special Act. that “the articles of the com
pany are part and parcel of this contract,” 
is not sufficient to make applicable to a pur
chaser in good faith of the shares, a by-law of 
the company purporting to give to the com
pany a lien on all shares held by any share
holder for “any and all amounts that may 
be owing by the shareholder or his assigns 
to the company.” and the purchaser is. upon 
compliance with the necessary formalities, 
entitled to be registered as transferee. Order 
of Ferguson, J., 3 O. W. It. 15f>, affirmed. 
In re McKain and Canadian Birkbeek In
vestment and Savings Co., 24 C. L. T. 128, 
7 0. L. R. 241, 3 O W. R 333.

Certificate -Trantfer by indortemrtit— 
Rinht of transferee to registration a» share
holder—Share not fully paid—Right of trans- 
frree oyaient transfir or. |—A promette d'ac
tion issued by a joint stock company, com
monly (ailed a stock certificate, does not 
entitle the holder to a paid-up share. There
fore, one who becomes the purchaser and 
holder of such a certificate, by indorsement, 
cannot require the company to inscribe his 
name in its books as the owner of a paid-up 
share in its capital stock, unless he delivers 
to the company a document of title to that 
effect.—2. The vendor of a share in the capi
tal of a joint stock company does not fulfil 
his obligation to deliver hv indorsing and 
handing to tin* purchaser the certificate for 
a share issued by the society, and certifying 
that he holds one of its shares, where lie has 
paid only 40 per cent, of the sum which it 
represents. A purchaser who suffers pre
judice on this head has a remedy en garantie 
against the vendor to compel h. i to pay 
the fiO per cent, which remains. Beaurhemin 
v. Richelieu Foundry Co., 23 Que. S. C. 21*1.

Certificates It indin y statement in—Pur- 
rhatert—Discount.]—A portion of the shares 
in a joint stock company, purporting on the 
face of their certificates to be of a certain 
par value and paid up. were allotted to three 
promoters. One of them sold pnrt of his 
allotment at a discount and had them trans
ferred by the company direct to the pur
chasers, who were not aware that the shares 
were not really paid up: Held, in an action 
by the company, that the purchasers were 
not liable for the discount on such shares, 
inasmuch as the company were bound by 
their statement in the certificates that the

shares were " fully paid and nun-assessable." 
Kettle River Mine» (Ltd.) v. Bleatdel, 7 B. 
C. R. 507.

Compnny'i books—Mandamus to enforce 
trantfer— Interlocutory order—Appeal.]—The 
owner of two shares of stock in the defend
ant company, assigned them to the plaintiff, 
indorsing the assignment on the certificate. 
The plaintiff called at the head office and de
manded that the necessary transfer should be 
made on the company's books, and also saw 
the president ; and, after some correspondence, 
the transfer not having been made, he pro
cured a duplicate assignment of the stock, 
and placed the matter in the hands of his 
solicitor, who thereupon wrote the company 
demanding a transfer, and enclosed one of the 
duplicate assignments, and stated that he 
would attend on a named hour, ready to sur
render the certificate, and have the trantfer 
completed, and, on receiving a reply that it 
could not then be attended to. this action 
was brought, in which an order for a man
damus was claimed.—An interlocutory order 
made by a Judge in Chambers directing a 
mandamus to issue, was, on appeal to a Divi
sional Court, set aside, and the matter left for 
decision at the trial. Xelles v. Windsor, 
Essex and Lake Shore Rapid R. If. Co., lfi 
O. L. R. 359. 11 O. W. R. 4«3. 023.

Company by-law—Refusal to register— 
Mandamus—Ontario Joint Stork Companies 
Aef.l — Motion for mandamus to compel the 
Trusts and Guarantee Co., Limited, ns trans
fer agents and registrars of the Imperial 
Starch Co., Limited, to rectify the register 
of the Imperial Starch Co., Limited, and to 
enter and record the transfer of 2 shares of 
the preference stock of the Imperial Starch 
Co.. Limited, from William M. Ivacy to the 
applicant : — Held, while by s. 28 of the 
Act the directors may refuse to allow the 
entry to be made of any transfer of shares 
of stock in any such book whereof the whole 
amount has not been paid in, but their power 
does not extend to fully paid up sh. res. 
Order for the transfer of the 2 shares to the 
applicant. Re Benton and Imperial Starch 
Co.. 5 O. W. It. 501. 10 O. L. R. 22.

Conditional trantfer—Action to recover
shares. 1— Plaintiff, ns assignee for benefit 
of creditors, brought action to recover 705 
shares of the capital stock of the Nipissing 
Mines, Ltd., or, in the alternative, for dam
ages for conversion thereof, and for an ac
count. At the trial Riddell, J., dismissed 
the action with costs. The Court of Ap
peal dismissed an appeal therefrom. Ilarb-'r 
v. Wills d Kcmcrcr ( 1909). 15 O. W. R. 209.

Contract — Payment — Security — Condi
tional tale—/fcicieeion.l—A contract by the 
acceptance of a proposal to purchase shares 
in a joint stock company for a price payable 
half in bonds and half in preferred stock 
of a company to be formed, with a covenant 
that the shares purchased shall be deposited 
as security for the payment of the bonds, 
and that as soon ns all the shares of the 
company are so dejmsited and its real estate 
is transferred to the new company, a mort
gage deed will be executed to secure the pay
ment of the bonds, is a sale subject to a re
solutory condition. In the event of the new 
company acquiring the property of the old
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on»*, and mortgr ging it to secure the Itonds 
given in payment, the sale becomes com
plete and effective. In the event of such 
acquisition not being made, or being rendered 
impossible then the consideration, vis., bonds 
secured by mortgage, failing, the sale is in
effective and subject to resolution at the suit 
of the seller. Anver* v. Dominion Textile 
Co., ::» Que. h. c. 56, t; k. l. r. 127.

Delivery Promissory note—Allotment— 
Notice — Resolution.] — The defendant pur
chased SO shares in the plaintiff company, 
giving his note for $5,000 therefor, payable 
10 days after date, signing at the same time 
an application fur the wares. There was 
some evidence of an arrangement between 
the defendant and the president of the com
pany that the defendant was to be em
ployed ns a foreman by the company, and 
that, if he proved unable to perform the work, 
the president should take back the shares and 
refund the money. Apparently there was no 
formal allotment of the shares by the com
pany. beyond a resolution empowering the 
president to dispose of the shares, but the 
president placed the shares and the note in 
escrow in the bank, the shares to be deliv
ered up on payment of the note:—Held, 
that upon the signing of the application and 
the delivery of the note, the defendant be
came the owner of the 50 shares, with power 
forthwith to validly assign them to any one 
else, or to have bound himself to do so on the 
issue of the certificates if the company's 
articles of association required indorsement 
of the certificates ; and that there was no 
notice of allotment necessary. Anglo-Ameri- 
eon Lumber Co. v. McLellan, 7 W. L. It. 
422, » W. L. It. 460. 13 B. C. R. 318.

Directors — Réfuta! to allow transfer.] 
—Motion to compel a company to allow a 
transfer to p aintiff of 5 shares of fully paid- 
up stock. T ie only question was whether, 
under the *ta ite and by-laws of the com
pany, the directors can be compelled to allow 
the transfer to be made upon the books of 
the company. At trial Teetzel. J.. (15 O. 
W. It. 534». heh. that while the directors 
acted in good faitl. in refusing to allow the 
transfer to lie made, and were honest in the 
position taken that C was not in the inter
ests of the company \ * permit the applicant 
to liecome a shareholdei ; yet the Act nowhere 
authorised a company Cv refuse to transfer 
on their books fully p id-up shares, not
withstanding that the com-any had passed a 
by-law providing that no i -nsfer should be 
valid until approved by th- directors, and 
that all transfers should be at the discretion 
of the directors. Motion granted with costs. 
In re Imperial Start h ( o. (1006), 10 O. I* 
It. 22. 6 O. W. It. 501. followed. Re Mac
donald and Mail Criming Co. (1876), « I». 
it. 800; Re Gresham Life Assurante Satiety 
(1872), 8 Ch 440. and Re Coalport China 
Co. [18051. 2 (Th. 4<M. not followed. Divi
sional Court affirmed above judgment and dis
missed the appeal with costs. Court of Ap
peal on motion for leave to api>eal ordered 
that upon the company undertaking to pay 
respondent’s costs of appeal, as between soli
citor and client, in any event of the appeal, 
it be at liberty to appeal upon the sole ques
tion of the power to restrict the transfer 
of fully paid-up shares in the manner pro

vided by the by-law in question. The costs 
of appeal lo be to respondent in any ■ . .
If not accepted, the application to be demi
sed with costs. Rc Good and Shant: ( 1!»1*
Kl O. W. R. 30. 21 O L. It 153. Ill W \ 
508.

Evidence of title — Duty of vendor 
Defective certificate—Registration. | Wh-n
shares in the stock of a company are sold f.- 
cash and transfer endorsed purporting to 1 
signed by the holder named therein, who h 
not the seller, the latter must be taken 
affirm that a title which will enable th- pur 
chaser to become the legal holder is vested h 
him by virtue of such certificate and trail - 
fer.—A transfer was signed by the wife of the 
holder at his direction, hut not acted upon 
until after his death :—Held, that the auth
ority of the wife to deal with the certificate 
was revoked by the holder's death, and, on n 
cash sale of the shares, the purchaser who 
received the certificate and transfer so signed, 
being unable, under the company's rul-s, • . ! 
registered as holder, had a right of action ■ 
recover hack the purchase money from th" 
seller.—The fact that the purchaser endea
voured to have himself registered as holder 
of the shares was not an acceptance by hi 
of the contract of sale which deprived him 
of his right of action to have it rescinded. 
Nor was his action barred by loss- of the de
fective certificate by no fault of his n<-r . f 
the seller.—Judgment appealed from. 13 It. C. 
R. 351, 7 W. L. R. 412. reversed. Cattleman 
v. Waghorn, 41 8. C. R. 88

Illegal consideration— Fraud -Officer*
of company—Breach of trust.]—With a vi-w 
to overcoming financial difflcul ea of a mit 
(-o. and securing control of its property, 
the manager entered into a secr-t arrange
ment with respondent, whereby latter was 
to acquire the liabilities, obtain judgment 
thereon, bring the property to sale under ex
ecution, and purchase it for a new Co. to be 
organised, in which respondent was to have 
a large Interest. The manager, who was n 
creditor of the Co., was to have his debt 
/ecured and to receive an allotment of shares 
in the new Co. nro|>ortionate to those held by 
him in the insolvent Co., ami he agreed thif 
he would not reveal this understanding t-> the 
other shareholders :—Held, affirming judgment 
appealed from, Latell v. Thistle Gold Co. and 
Hannah (1006). 11 B. C. It. 466. 3 W. L 
It. 140, Sedgewick. J., dissenting, that the 
agreement could not be enforced as the con
sideration was illegal and a l-rench of trust 
by which the other shareholders were de
frauded. La sell v. Hannah (1906), 26 C. L 
T. :i84. 37 8. C. H. 324

Irregularity—Interest of infants—Remedy 
—Restitution of benefit.] — Shares of stock 
in a joint stock company, belonging to a per
son deceased, and in which stock his minor 
children, after Me death, were entitled ■
share, were irregularly transferred to the 
widow individually, without any authorisation 
having been obtained for the transfer. The

h nrerer. need the eharea In good
fe'.tb, and to the best advantage of the minors, 
in settling debts of the estate, which was 
virtually insolvent :—Held, that the children 
having benefited to the full value of the 
shares, or more, and having made no offer 
of restitution of such benefit, had no claim
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against the transferor, or against the com
pany itself, to recover the shares or their 
rata Ar - toll, 118». 1144, C. C lew \. 
Perry, 24 Que. 8. <’. 378.

Judgment creditor —.1 etion, by against 
shareholder — Transfer of shares — Evi
dence.]—Judgment creditors of an incorpor
ated company, being unable to realise anr- 
thing on their judgment, brought against II. 
ns n shareholder, in which they failed, from 
inability to prove that he was owner of any 
shares. They then brought action against 
<;., in which evidence was given, not pro
duced in the former case, that the shares once 
held by G. had been transferred to H., hut 
were not registered in the company's hooks :
-Held, affirming the judgment in 33 N. 8. 

Reps. 77. that the shares were duly trans
ferred to II., though not registered, ns it ap
peared that IT. had acted for some time as 
president of and executed documents for the 
company, and the only way he could have 
held shares entitling him to do so was by 
transfer from (1. :—Held, also, that, although 
there appeared to be a failure of justice from 
the result of the two actions, the inability 
of the plaintiffs to prove their case against 
II. in the first could not affect the rights 
of O. in the subsequent suit. The company 
in which G. held stock was incorporated in 
188»» and empowered to build a certain line 
of railway. Tn 1890 an Act was passed auth
orising additional works to be constructed, 
increasing the capital stock, appointing an 
entirely different set of directors, and giving 
the company larger powers. One clause
repealed nil Acta ami parts of Acts incon
sistent therewith. G. had transferred his 
shares before the latter Act came into force. 
The judgment against the company was re
covered in 1803:—Held, that G. was never a 
shareholder of the company against which 
such judgment was obtained. Hamilton v. 
Grant. 20 C. L. T. 480. 30 8. C. II. r>(W. 
See also Hamilton v. Holmes, 33 N. S. R. 
lOOn.

Lien on — Amount due to company. 
Walkerton Hinder Twine Co. v. Higgins, 1 
0. W. R. 403.

Mandamus. | —Held, affirming the judg
ment in 13 Que. 8. (\ 390, that the writ 
of mandamus is the remedy open to one who 
wishes to have entered upon the books of a 
company a transfer of shares ; but the writ 
should be directed against the company it
self. and not against the directors of such 
company. Upton v. Hutchison, 8 Que. Q. 
R. 506.

Mandamus. | —Motion by plaintiffs for a 
mandamus to defendants to record .lie trans
fer of 3.000 shares of their capital stock to 
plaintiffs. Falconbridge. C.J.K.B., held that, 
in view of the apparently bona fide contention 
that the shares in question were not fully 
paid up, being the subject of an action which 
might be very soon disposed of. and of the 
fact that the plaintiffs had abundant notice of 
such contention, he ought not at present to 
Interfere, either by granting a mandamus in 
this action or by prerogative writ of manda
mus. Motion refused, costs in the cause to 
defendants. IVorrcn, (Izoicski rf Co. V. Peter
son Lake Silver Cobalt Mining Co. (1909), 1 
0. W. N. 211.

Misrepresentation — Fraud—Action for 
deceit—Accord and satisfaction—Release.]— 
G., a director in an industrial company, trans
ferred 290 shares of the capital stock to the 
president to be sold for him. The president 
instructed an agent to sell said shares along 
with some of his own and some belonging to 
the company. The agent sold 25 shares of
Q. ’i stock to J. representing and believ
ing that it was treasury stock, and getting 
a note for the price in favour of the com
pany. The note was indorsed over to G. 
letter J. G. discovered that the stock he had 
bought was not treasury stock, and had some 
correspondence with the secretary of the com
pany. in which he complained of having been 
deceived by the agent. Eventually he gave a 
4 months' note in renewal of that given for 
the price of the stock, but when it fell due 
refused to pay it, the company having in the 
meantime become insolvent. In an action 
on the renewal note he filed a counterclaim 
for damages based on the misrepresentation 
and deceit. Judgment was given against him 
on the note and for him on the counterclaim : 
—Held, that G. was responsible for the fraud 
practised on the purchaser of his shares by 
the misrepresentations of the agent who sold 
them.—Held, also. Girouard ami Davies, J.T., 
dissenting, that the settlement of the claim for 
the price of the shares by giving the renewal 
note, and thus obtaining further time for pay
ment, was not a release of the purchaser’s 
right of action for deceit.—Judgment in 
Gould V. Gillies, 42 N. S. R. 28, 3 E. L. R. 
541, affirm* d. Gould V. Gillies. 40 S. C. R. 
437, 5 E. L. R. 325.

OFer to sell — Acceptance—Attempted 
withdrawal — Promissory note — Liability. 
McDowell v. Macklem, 4 O. W. R. 482.

Payment — Disbursements of secretary- 
treasurer—Credit in company's books—Set
off—Winding-up—Contributory.]—The appel
lant was secretary-treasurer of the company 
and the holder of shares upon which 50 per 
cent, of the value had been paid. On the 
6th October. 1905, the balance due upon the 
shares, $275. was called up by the directors, 
and was payable on the 10th October. The 
plaintiff on the 31st December, 1905, entered 
to his credit in the company’s casl book, for 
" services rendered.” $275, thereby shewing 
his shares ns having been paid up in full. 
In fact, the company at that date owed the 
appellant $271.06, moneys properly disbursed 
for the company. The appellant acted in 
good faith. A winding-up order was made on 
the 31st March, 1906, and it was sought to 
make the appellant liable ns a contributory in 
respect of the whole balance of $275:—Held, 
that the disbursements made by the appellant 
constituted a good payment in fact upon 
his shares, and the effect was the same as if 
he had credited the sums from time to time 
ns they were disbursed. It was not necessary 
to consider the effect of the winding-up order 
upon the general right of set-off. Re Ottawa 
Cement Block Co., Maroun's Case, 9 O. W.
R. 305. 409. 14 O. L. R. 389.

Res judicata—Representation as applied 
to res judicata; joint stock company and its 
shareholders—Petition for and mandamus to 
order registration of transfer of stock—Share
holders' agreement to not sell their stock— 
Its effects as regards third parties—Its right
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ariaing from contracta tcith third partira.] — 
A joint stock company, defendant in a suit 
of mandatait*, to have it forced to register a 
transfer of some of ita stock, purchased by 
plaintiff. Is the representative of its share
holders, and the latter*' interest in such suit 
are identical with its own. It follows that 
judgment rendered, declaring the mandamus 
peremptory, is rea judicata tor the slmrchold 
era as for the company. Owe, J„ dieWBt 
ing. An agreement between all the share
holders of a joint stock company, whereby 
their shares were not to he transferred or 
sold except under certain specified conditions, 
cannot take the place of a by-law of the 
company upon the same ohjwt, and is with
out effect towards third parties. The emis
sary (prête-nom) is an agent for his prin
cipal only. As regards thin! parties, he is 
the interested principal and qualified to apply 
the remedies which arise from the contracts 
made in bis own name.—Cl. Barnard v. 
Ituplcaaia Indrpi nient shoe Machinery Co., 
•I I Que. H. C. Rft2. Barnard v. Deaauiclt. 
Ill Que. K. It. 114.

Refusal to register -Mandamus. Re 
Dominion Oil Co., 2 O. W K. 820.

Refusal to register- Temporary rloaing 
of trnnnfcr bonka—!fandnmua — .46trace of 
atatutory authority.]—Motion to compel the 
trust company to record a transfer to Pan ton 
of 4 shares of common stock in the steel rom
pu n> The transfer was In order and would 
have lieen recorded by the secretary of the 
trust company, but for the instructions they 
received from the secretary of the steel com
pany on the 21st July not to do so until 
after 30th July. Order made as asked. Re 
Canton and Cramp Steel Co. and National 
Truat t o.. 4 O. W. K. 100, 25 C. L. T. 42. 
9 O. L. It. 3.

Registration — Injunction preventing— 
Lo»a of aale—Damaqrt )—The plaintiff pur
chased from the defendants 1,000 shares of 
mining stock, and received from them a cer
tificate for that number of shares, made out 
in favour of one (\. and by him indorsed with 
a transfer in blank :—Held, that this com
pleted the duty of the defendant* u* tellers, 
and it was not Incumbent upon them to see 
that the plaintiff should become registered 
as owner of the shares upon the books of 
the company : hut they were under obligation 
to do nothing to prevent the plaintiff from 
havinv the shares registered In his name.— 
The plaintiff, having contracted to sell the 
shares at a profit, endeavoured to have him
self registered as the owner of 1.000 shares 
and to obtain two certificates for $500 shares 
each, which were required by the plaintiff's 
vendee as a term of his purchase, but was 
refused registration because of an injunction, 
obtained by the defendants, restraining the 
transfer agents of the mining company from 
registering any transfers of shares standing 
in the name of C. :—Held, that the plaintiff 
was entitled to recover from the defendants 
as damages the difference between the price 
at which he had contracted to sell the shares 
and the price which he afterwards obtained 
when the injunction was dissolved and he was 
registered as owner of the shares. Judg
ment of Mnbee, J., affirmed. Roultbec v. 
Willa .( Co., 10 O W. R. 998. IS O. L. R. 
227.

Resolution of company empowering
preaident to aell—Notc given for purehatr 
price—Note and tharet placed in hank in , « 
croie pending payment of the not' Allot
ment.]—The defendant purchased fsi diar» 
of the stock of the plaintiff*, giving his r.r ,- 
missory note for $5.000 therefor, parable 
10 days after date, signing at the same time 
an application for the shares. There whs 
some evidence of an arrangement between 
the defendant and the president of the plain
tiffs that the defendant was to be employed 
as foreman h.v the plaintiffs, and that, if 
he proved unnhle to perform the work, he 
president would take hack the shares and
refund the money. Apparently tie r, 
formal allotment of the shares by the plain
tiffs. beyond a resolution empowering the 
president to dispose of the shares, but the 
president placed the shares and the note 
In escrow in the hank, the shares to be deliv
ered up on payment of the note field,
affirming the judgment of Hunter. C.J , n 
R C. R. 318. 7 W. I* R. 422. that np..n the 
signing of the application and the delivery of 
the note the defendant became the own- r *-f 
the shares. A nqlo- 1 merican Lumber Co y. 
.1 tcLcllan, 14 B. C. R. 98, 9 W. !.. R. 409

Subscription - Payment to director— 
Winding-up—t'ontributorira.] — Certain per
sons assumed to buy shares of a com puny 
and received certificates therefor. Th< v 
signed powers <>f attorney authorislt • m 
agent of the company “ to receive from the 
vendors a transfer " of shares and to sign 
an acceptance. No transfers were made, 
hut the powers of attorney were pasted in the 
transfer Imok. Several months afterwards 
a director filled In opposite the names of the 
appointees transfers <if shares as from him
self. and procured the agent as their attorney 
to accept the transfers, for which the a gen' 
was paid a commission out of the company's 
funds: — Held, in wind Ing-up proceedings, 
that the transfers were invalid and the direc
tor was a contributory in respect of the shares 
which he pur|>orted to transfer. The pay
ment of the commission to the agent was 
had, and the director was liable to refund 
It. Shortly after the incorporation of the 
company, at a meeting of the provisional 
directors, who were then the only shareho’ ! 
ers. a -resolution was passed authoring the 
payment to one of the provisional dir* '*>r«, 
afterwards a director, of $3<nt out of - mitai, 
for alleged sendees. It did not appear that 
any service had been rendered by him. The 
minutes of this meeting were confirmed a’ a 
subsequent shareholders’ meeting. At the 
time no profits had been made and nothing 
paid on account of the stock. No by-law was 
passed. The payment was subsequently 
made :—Held, that the director was lxmnd to 
refund. Zn rc Publiahera' Syndicate, Paton'i 
Cote, 5 O. I* R. 392, 2 O. W. R. tti.

Transferred by person without antb 
ority—Liability of company to real oirner— 
Rectification of tharc register—Bonuaea and 
dividend» -Cosfr 1—John J. 8., at time of his 
death, was owner of 3 shares in Hamilton 
Jockey Club upon each of which $40 had been 
paid. These were not then regarded as worth 
anything, and when probate of his will was 
applied for by his widow they were net 
mentioned. After son's death, John S . his 
father, assumed to sell these shares to C
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The secretary of the club assumed that S. 
was executor of hi* son, made the transfer, 
after it had been approved by the directors. 
Mrs. 8., the executrix, said she did not know 
of this transart ion till March, 11)10, and 
brought an action in September, 1910, to 
recover the three shares or the value thereof. 
—Middleton, J., held, that there was no au
thority whatever in 8. to deal with the shares 
and plaintiff had in no way ratified what he 
did:—That she was entitled to judgment 
declaring that she, as executrix of John J. 
8., was the holder of said shares, and to have 
the share register of defendants' rectified ac
cordingly :—That she was also entitled to 
judgment against the defendants for the 
amount of the bonuses and dividends de
clared with Interest from the dates when 
they were respectively payable, and her 
costs. Stuart v. Hamilton Jockey Club 
(1911), 18 O. XV. R. 49». 2 O. W. N. «73.

0. Register.

Application to have nnm. removed 
from register of shareholders.] Plain
tiff brought action for a declaration that his 
subscription for 6,000 shares of stock in de
fendant mining company was not binding 
upon him, that he was not a shareholder 
and for an order compelling defendants to 
remove his name from their stock register:— 
Boyd. C., held (15 O. XV. R. 2S7). that 
plaintiff signed an agreement to take the 
shares in the company to be formed and to 
pay calls thereon. The counterclaim dis
allowed a* the Am. Securities Co. was not 
before the Court, and it might be possible 
for plaintiff to resist payment of the calls 
on grounds other than those pleaded on this 
record. Action dismissed without prejudice 
to such further action as plaintiff might be 
advised to take.—Court of Appeal affirmed 
above judgment, parte v. Qowganda Queen 
Mime* (1910). 10 Q. XV. It. 590. 1 <). XV. 
N. 1033.

Registry of shareholders — Power of 
Court to rectify—Ontario Companies Art, ». 
116—Reduition of shares held by consent.]— 
Applicant moved to have his name removed 
from the register of shareholders. Ilis name 
appeared to the letters patent os holder of 
100 shares of $10 each. If his name had been 
removed it would have reduced the number 
of shareholders below the statutory minimum. 
—Middleton. J„ dismissed the motion with 
coats.—Divisional Court, by consent, reduced 
applicant'* holdings to one share, Lntchford, 
J., dissenting. Re French tf Co. (1910), 17 
O XV. R. 1063, 1 O. XV. N. 804. 2 t). XV. N. 
496.

9. Contracts.

Action to set aelde contract Induced
by fraud — Prescription — liquidator — 
Inscription in Zoic.]—An action by the liqui
dator of an insolvent company to set aside 
a deed made in fraud of creditors must be 
begun within a year counting from the ap
pointment of the liquidator; if not, it is 
barred and extinguished and will be rejected 
on an inscription in law. Hyde v. Ross 
(1009), 10 Que. P. R. 384.

Cemetery -Rights of owners of lots.]— 
The petitioner acquired two graves in the 
cemetery of a company. Subsequently he ac
quired two other graves. Owners of lots for 
which they had paid $20 were entitled by 
law to become shareholder* in the cemetery 
company, and the petitioner had paid more 
than this amount. Dut the four graves did 
not form a complete lot" on the plan of the 
cemetery, there being a fifth grave belong
ing to another person in the same lot. On 
a petition for a writ of mandamus to com
pel the company to enter his name as a share
holder :—Hi Id. that the price alone did not 
entitle the petitioner to the privilege of be
coming a shareholder; the land acquired must 
form a complete lot. The distinction between 
a "loi " own«T and a ‘‘grave” owner, which 
had always been recognised since the organi
sation of the company, though not set forth 
in ih" charter or by laws, was a reasonable 
one, and the owner of one or more graves 
forming only nart of a lot, was not en
titled to be classed as a shareholder, or to 
have the graves entered as a lot in the books 
of the company. Hart v. Mount Royal Ceme
tery Co., 18 Que. 8. C. 515.

Conditional sale— Mortgage bonds and 
preferred stock as price of sale—Won-ful
filment of condition—Action to rescind sale.] 
—XX’hen a projected company i* in course of 
formation to buy up the stocks and take over 
the business of several existing companies, a 
sale to the promoters of shares in the stock 
of one of them, to be paid for h.v bonds and 
preferred stock of the new company, such 
shares to remain in the hands of a third 
party in tru-t, until all the shares of the com
pany shall have been so purchased and its 
real estate conveyed to the new company, 
when a mortgage deed shall be executed to 
senir.- tin bonds thereon, is a conditions! 
sale, ami. failing the fulfilment of the con
dition. the seller has the right to demand 
the rescission of the sale. Difficulties in 
the acquisition of the whole stock and of the 
real estate of the old company, and the offer 
of bunds not secured aa mentioned in the 
sale, afford no grounds of defence to the ac
tion.—Judgment in Angus v. Dominion Tex
tile Co., 30 Que. 8. C. 56, affirmed. Domin
ion Textile Co. v. . 1 ngtrs, 18 Que. K. It. 
63. Affirmed, 41 8. (\ It. 185, 6 E. U It. 127.

Contract to sell shares—Consideration 
— Breach — I»roposal — Acceptance — 
Seal—Mining company—Discount on share* 
—By-law—Release — Damages. Cold Leaf 
Mining Co. v. Clark, 5 O. XV. It. 6. 6 O. XV. 
It. 1035.

Employment of agent to sell share*
—Action for wages—Absence of formal by
law or resolution of directors—Parol agree
ment with directors—Validity—Executed con
tract—Period of hiring—Extension—Sale of 
shares without prospectus—6 Edw. VII. c. 
27. s. 3 (.'!), Webster v. lury Copper Mines 
Limited, 12 O. XV. It. «32.

Employment of manager — Breach— 
Damages — New agreement — Directors — 
Insurance company — Novation — XX’aiver. 
Stewart V. S'elson, 4 E. L. It. 240.

Loan company—Sale, of assets to another 
company—Ratification by shareholders and
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assent by Lirulcnant-dovernor in council— 
Rights of holder of terminatinfi Khoren — 
Substitution of permanent shares—Absence 
of nrhedute — I'ffnt of—Creditor or khare- 
holder— Right of withdrawal—Loan Corpora
tions Act.l—The E. loan company, incor
porated under the I/>an Corporation* Act. 
It. 8. O. 1897 c. 2«i. were by e. 10 thereof 
empowered to raise a fund or stock by means 
of “ terminating shares." A number of such 
rtiiw ware le i!*>i and 1902 faeroad by tin* 
company to the |)laintiff, or had been as
signed to him. called " prepaid terminating 
shares." on each of which lie paid $.ri<>. and 
on which he was to receive a semi-annual 
dividend, not exceeding 0 per cent., out of 
■ii. profita available therefor, and the bal
ance of the profits after payment of ex
penses was to be applied on the stock until 
the maturity value thereof was reached, as 
stated in the report, the owners of such stock 
having the right of withdrawal after 3 years 
by giving 30 days’ notice in writing to the 
company, on the conditions mentioned in 
the report. The plaintiff was also the holder 
of dividend-bearing terminating stock certifi
cates fully paid, issued under by-laws of the 
E. Co., which were by certificates repayable 
at a date subsequent to the agreement for 
sale of the assets of the E. Co. In 1008 the 
E. Co. entered into an agreement with the 
U. Co., incorporated under the same Act, for 
sale to latter Co. of all its assets, subject to 
ratification by the shareholders of the respec
tive Cos., which was subsequently procured, 
tbe agrttunt, as required by the Act, be
ing filed with the corporation's registrar, 
and assented to by Lt.-Gov. in council, and 
certificate of Atty.-Oen. issued certifying the 
same, but no schedule of names of share
holders of the E. Co. was attached to agree
ment. as required by statute. Permanent 
stock was then issued by the 8. Co. in lieu 
of stock held by shareholders of the E. Co. 
The plaintiff, on being notified of the meeting 
of shareholders of the E. Co. wrote protest
ing against sale, stating that he would with
draw his money from the Co. before the 
merging took plld, lid iUbeSQUeOtly he 
again wrote that he positively refused to 
allow his certificates to be delivered up in 
exchange for the substituted stock. Two 
dividend cheques on the new stock were sent 
and received by plaintiff, one of which he 
cashed. The plaintiff alleged that the trans
action between him arid tM B < " ■ <W1S, in
fact, a loan ; and he brought an action to 
have it declared that he was a creditor of 
the E. Co. and entitled to be repaid the 
amount so paid by him ; and. before com
mencing the action, he tendered back to the 
Cxi. the amount of the cashed dividend cheque 
together with the unused one:—Held, that, 
under the circumstances, the sale was valid 
and binding, and was not affected by the 
fact that the schedule was not attached to 
agreement, and that plaintiff was a share
holder In the E. Co. and not a creditor in 
respect of either class of shares, and was 
bound by the terms of the agreement of sale. 
—Judgment of Meredith, J., reversed. Len
non v. Empire Loan and Savings Co. (1900), 
12 O. I* It. 860. 8 O. W. R. 162.

Money advanced to company -Auth
ority of president—Negotiations for forma
tion of new company—Failure of considers-

688
tion—Recovery of money advanced. /•><»-
den v. Standard Art Manufacturin'; < 
(1906). 8 O. W. R. 392

Payment fer shares — Equivalent 'or 
cash—Written contrat.]—M. and C oaeh 
agreed to take shares in a joint stock cm- . 
pany. paying a !>ortion of the price in ,-nnn 
and receiving receipts for the full aniMjn 
the balance to be paid for in future s.-rnr,. 
The company afterwards failed : - Held, 
affirming the judgment of the Court of Ap- 

V H N
there was no agreement in writing for 
payment of the difference by money’s worth 
instead of cash, under s. 27 of the Companies 
Act, M. and C. were liable to pay the In, 
•BM of the price of the shares to tb 
dator of the company. Union Hank v. \lor 
ris. Union Hank v. Code, 22 ('. I„ T. I 
8. C. It. 594.

Payment—Transfer of business assets 
Debt due partnership — Set-off — Counter 
claim—Accord and satisfaction — Liability 
on subscription for shares— It. S. /#. (’. <\ 
44, es. .50, ,5/.]—On the formation of n joint 
stock company to take over a partnership 
business, each partner received a proportion
ate number of fully paid-up shares, at their 
par value, in satisfaction of his interest in 
tin- partnership assets ; //- hi. r 
judgment in 9 B. <\ R. 301. 1 levies, ,1.. duh- 
tante, that the transaction did not amount to 
payment in cash for shares subscribed by 
tin- partners, within tin- mean ng 
and 51 of the Companies Act, It. S. R. C. 
c. 44, and that tin- debt owing to thi slum 
holders as the price of tlv- partnership busi
ness could not he set-off nor counterclaimed 
by them against their Individual liability upon 
their shares. FothergilVs Case. L. R S t’h 
270. followed. Turner v. ('ouati, 24 < I 
T. 115, 34 8. C. It. 100.

Pre-lnoovporatlon contracte 1 An in
dependent purchaser buying with hit own 
money and selling at an enhanced price 'o 
a company, with full disclosures and with
out fraud, can claim his profit. Minister of 
Railways d Canals v. Que. Southern flic. Co. 
( Hodge d lVAite’s Claim i ( 19081, 12 Ex. 
C. R. 11. See also 8. (’. (Standard Trust 
Claim) 1008), 12 Ex. C. R 123.

President suing for salary Vo by
law—Resolutions—7 Edtc. VII. c. Si, s. 5#.l 
—Plaintiff brought action to recover $525. 
alleged to be due him for sen-ices ns presi
ded of defendant company. At trial, flute, 
J.. held, that there had been no compliance 
with tbe provisions of tbe Ontario Com
panies Act, 7 Edw. VII. c. 34. s. 58. and dis
missed plaintiff’s action. On appeal to the 
Divisional Court, a further objection was 
raised to plaintiff's recovery in that there 
was no by-law nor any contract under seal 
defining the amount of the plaintiff’s remun
eration, nothing hut a series of resolutions 
with exception of a general by-law which 
flute, J., held to be ultra vires.-Held, that 
the appeal should be dismissed with coats, 
Britton, J., dissenting. Heaudry \ Heed 
(iy>7), 10 O. W. R. 022. considered and 
approved. Mackenzie v. Maple Mountain 
Mining Co. (1909), 14 O W. R 1266. 1 <>• 
W. N. 284.
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Promissory note—Authority of terri tory 
—Hoard of directors — Resolution. — The 
secretary of an incorporated company, au
thorised by resolution of the board of direc
tors to sien promissory note* in settlement 
of amounts due, when there is no contesta
tion in regard thereto, may validly sign one 
for a debt in regard to which a special reso
lution of the hoard orders him to make ar
rangements with the creditor. Hence, the 
company cannot set up, in answer to an ac
tion for the recovery of the amount of the 
note, that it was signed without authority. 
Haqurt v. Mitahetchouam Pulp Co., 2'.» Que. 
8. C. 838.

Promoters — Scheme of organisation— 
Managing director — Salary — Adoption by 
shareholders after incorporation — Ratifica
tion.]—A contract between a private person 
and a joint stock company in process of for
mation is without effect as regards the com
pany. after its incorporation by the issue of 
letters patent. Having had no legal existence, 
it is not capable of ratification. In order 
that it may take effect, it is necessary that 
the company acting, after its incorporation, 
h.v its board of directors, shall subscribe or 
bind itself formally in the manner provided 
by law.—Therefore, when the promoters of 
such a company draw up a writing or pro
posal for the launching of the business, in 
which it is declared that a certain person 
will be the managing director, with a speci
fied salary and other advantages, and the 
shareholders subscribing, have knowledge of 
this document, and, after the issue of the 
letters patent and the adoption of by-laws 
by the provisional directors, a resolution is

Earned at a general meeting of the share- 
olders adopting the proposal for incorporat

ing the company, ordering its entry in the 
books of the company, and the deposit of the 
original with a notary, such facts do not 
establish a contract between the person desig
nated ns managing director, and the company, 
in such a way as to give against the com
pany a recourse for recovery of arrears of 
salar-. Duqucnne v. La Compagnie Générale 
des Moissons Canadiennes, 31 Que. 8. C. 409.

Purchase of assets by individual—
Management — Misappropriation.]—An ac
tion in the name of the McAlpine Tobacco 
Co. on behalf of General McAlpine, the pur
chaser of the assets of that company, at a 
time when the company had reached a state 
when ii had become Impossible to profitably 
continue its operations. After some efforts 
hid beta made to realise upon the property
by tenders it was purchased by McAlpine. 
The defendant. Consumers’ Tobacco Co., was 
indebted to the McAlpine Tobacco Go. in a 
large amount.—Teetsol, J., at trial, held, 
that there was no personal liability against 
the three defendants for the amount claimed 
against them and dismissed the action 
against the Individual defendants, but gave 
judgment against the defendant Consumers’ 
Tobacco Co. for $3,398.(V1 and costs. On 
appeal. Divisional Court held, that the three 
defendants, Fleming. Straith and Pinchin, 
should account to plaintiff for the money 
which they wrongfully obtained, and the 
credits of which they wrongfully received 
the benefit. Plaintiff's appeal allowed with 
costs here and below, and the judgment en
tered against the Consumers’ Tobacco Co.

varied accordingly. Reference to the Master- 
in-Ordinary to take accounts. Costs of ref
erence and further directions reserved. Mc
Alpine v. Firming (1910), 15 O. W. It. 479,
1 O. W. N. 548.

Purchase of assets by individual—
Management.] — Defendant, having a con
trolling Interest in the Eli Van Allen Co., 
gave an option to plaintiff Strong on Nov. 
30th, 1900. which was taken up and the pur
chase completed. Defendant acted us man
ager of the business down to Feb. 7th fol
lowing, and plaintiffs claim infer alia that 
defendant while managing the business np- 
ilied their assets to a considerable amount 
n paying liabilities of the former company, 
for which plaintiffs were not liable, but 
which should have been paid by defendant 
out of his own money : that he drew $5,000 
a y ir when he was entitled to draw $3,000 
only, and that he was bound to repay them 
these differences. At trial Britton, J., gave 
plaintiff judgment for $2,577.09 with costs, 
and a declaration that the defendant should 
pay all the debts of the plaintiff company, 
existing on 31st August. 1000, which did not 
appear on the books of the company, as of 
that dnto. and all liabilities of said company 
incurred after 31st August, 1000. and prior 
to 5th December, 1000, other than ordinary 
expenses and liabilities of said company for 
said period. Divisional (’ou t dismissed ap
peal and cross-appeal with costs. Sir Wm. 
Meredith, C.J.C.P. (dissenting in part), hold
ing that the judgment should be varied by 
reducing the amount to which respondents 
had been found entitled h.v the sums (speci
fied in his judgment), which in his opinion 
they were not entitled to recover, and with 
that variation the appeal should be dismissed 
without costs. Strong v. Van Allen (1910), 
15 O. W. R. 493. 1 O. W. N. 539.

Sale of assets—Dissenting shareholder— 
Injunction.]—The holders of the majority 
of the shares in the capital stock of n com
pany authorised the selling of the company’s 
property in order to pay debts :—Held, that 
the sale should not be enjoined at the in
stance of a dissentient shareholder. Patrick 
v. Empire Coal and Tramway Co., 4 E. L. 
It. 98. 3 N. B. Eq. 571.

Sale of to president—Salary of directors 
— Injunction to restrain sale refused.] — 
Plaintiffs moved for an injunction to restrain 
defendants, the company, and the directors 
thereof, from selling out the plant of the com
pany to its president for $950, on the ground 
that the property was worth much more, and 
from paying $0.7 each to the directors for 
services, on the grounds that such acts were 
illegal and fraudulent :—Held, that the mo
tion should be refused with costs to defend
ants in any event but without prejudice to 
any ease that may be made at trial. Kunts 
v. Silver Spring Co. (1910). 15 O. W. It. 
820.

Trading company—executory contract 
—Corporate seal—Authority of general man
ager—By-laws.]—By letter, signed by their 
managing director, the defendants, n joint 
stock trading company, agreed to furnish the 
plaintiffs malleable Iron coupler parts of 
their manufacture ns might be ordered, the 
letter being subscribed “ accepted,” by the
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plaintiff*. No by-law had been pawd defin
ing l hr general power* of the hoard of di
rector* or the managing director of the de
fendant company, except a* to borrowing for 
the ptir|hise of the buwine**. The manag
ing director did not consult the board b- - 
fore signing the letter, and there was jo 
formal Mbmqnamt i^mval or diaappn ral
by the board of what had been done. The 
managing director knew that to cnrr;. out 
the contract a substantial extension of the 
defendants' plant and premises would be 
necessary, and the plaintiffs also knew this. 
But there was no evidence that they knew 
anything about the defendants' capital or 
commercial circumstances, or their ability to 
furnish the additional plant :—Held. affirm
ing the judgment of Falconbrldge, C.J.K.B.. 
7 O. W. B. 436, that, in the absence of bad 
faith or notice, the plaintiffs were entitled 

m ihut the managing director was 
authorised to enter into the agreement, which, 
when orders were actually given by the 
plaintiffs, became a binding contract and one 
to which the Itoard of director* would have 
bad power to bind the company.—Held, also, 
that the circumstance that the contract re
mind an Increased plant for lie fall per
formance was not in itself sufficient to render 
it ultra vire»; though it would have lieen 
otherwise :f such increased plant had been 
required to carry on a new or different busi
ness from that then living carried on by the 
company. As it was, the supplying such 
additional plant would fall under the head 
of " management," and would, therefore, be 
within the general scope of the directors’ au
thority.—Held, also, that then- was no need 
of the corporate seal, although the contract 
was an executory owe - Held, therefore, that 
the plaintiffs were entitled to recover so far 
as they had given orders for the couplers 
under the contract : Meredith, J.A., dissent
ing, bo far only. ViIIomI Bailee M< Cut- 
inys Co. v. Smith» hall» Malleable ratting» 
Co., U O. W. 11. 165, 14 O. L. It 22.

Transfer of assets — t'fftct of.] — A 
transfer of the assets of one joint stock com
pany to another does not merge the two 
companies Into one. Maple Leaf Rubber Co. 
v. Brodie, 18 Que, 8. C. 362.

10. Actions by and Against.

Action against shareholder by Jmlg 
ment creditor- Counterclaim against com
pany »truck out by ordir—Ontario Companies 
Art, 7 i:dw. Y If. r. .If. •». 6S. 69Sh,-riff 
returned crccution unsatisfied — Con. Rule 
i‘>l—Action dismissed -Bight to hr<ng on- 
other action.]—Plaintiff in January, 1000, 
obtained judgment against the National Min
ing and Development Co. for $678.08 damages 
mil $22.54 costs, and on obtaining a return 

of nulla buna from the sheriff who still held 
the fi. fa. in his hands, brought this action 
against defendant, a shareholder in the com- 
mny, claiming $500. Defendant filed n de- 
• nee and counterclaim against the company, 

ltiddell, J., held, that the defendant could 
not succeed on the counterclaim, but as the 
fi. fa. has not been relumed unsatisfied, ac
tion dismissed with costs. The dis
ons ' not to prevent another action being 
brought us was done in Barber V. MvCuaig,

31 O. It. 698. Counterclaim dismissed wri 
cost* as of a motion. drills v. Curat, 
(1910), 16 O. W. It. 285. 21 U. L. It ,
1 U. W. X. 078.

Action by Judgment creditor against
—Payment of dividend when company 
solvent — Preferential payments <.f <], f. 
mils' claims against company -Judgin'at f„r 
damages — Companies Ordinances. < 
Snoir v. Benton (N.W.T.), 2 W. L. It. '

Action by liquidators — Sanction o]
Court —Liability of gem ral manager a< 
count lor profits—Trustee—Dominion M in;

’ ing-up Act, 1906, e. W, s. 38.) -Action ly 
liquidator* against former general uian.i: * 
of company for an account of profits:- //</,/ 
that, under s. 38 above, an order slnmiil 
have Ik-c-u obtained before action cimimeiiviil 
—Held, further, that defendant, in acquiring 
certain timber, did not net ns tru • 
company. Obtaining same was not within 
scope or the authorised business of the vom- 
pauy. nor wa* it done secretly, lie did nut 
use any of the company's property, nor was 
the information that to wLich the company 
had any right. lie did not acquire tin- pro-
pertj or Informntioii by menus ol
ciary position. Action dismissed, hnuiall 
v. Wabater, 10 W. L. It. 442.

Action by seaman for wages — Pro
ceeding» in Admiralty Court- Arrest of re
ad—Leave to proceed in Adi iraH\t—lrn<)u- 
larity.]—The company which owned the de
fendant ship was being wound op under th 
above Act. After winding-up order made hit 
before permanent liquidator appoint'd, 
through error a writ of summons in the Ad
miralty Court was issued without leave of 
the Supreme Court of British Columbia in 
which the winding-up proceeding' were being 
taken. The writ was served and the ship 
seized :—Held, that the plaintiff may proceed 
with the action. Be British Columbia Tv 
and Timber Company ; Colon V. The “ Huit- 
1er,” 10 W. L. H. 370.

Action directed against the chair 
man of a committee which is v < 
a corporation and action against suih 
committed Exception to thi fort 
committee which has no corporate • \istene 
is not a legal person w ho may be said in a 
court of justice, and an action taken against 
such committee will be dismissed on ei 
tion to the form. Similarly, a person who i< 
sued by the same action in his quality of 
cliairraan of the same committee, r.uy ask for 
the dismissal of the action ou wept ion t" 
the form. Baldtcin v. Com., etc., it Pratt. 
16 It. de J. 228.

Action to compel registration of
share certificate-Consideration - I h alm c 
with agent repudiated by company I 'lion 
diamitted.]—Plaintiff brought action l'T a 
declaration that be was the holder of -• 
fully paid-up share* of the* capital stock of 
defendant company, u|mmi which shares $2..»"1 
bad been paid, together with $•'>'-<• for pre
mium, and that defendants should be ordered 
to register him as a shareholder accordingly- 
Defendants disputed plaintiff's claim on tie 
ground that plaintiff's alleged rights arose 
out of his dealings with one Ostrom, not tue 
defendant company.—ltiddell, J., held, that,
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there was no evidence of anything else, than 
that Ostrom should in some way put himself 
in a position to transfer the shares to the 
plaintiff; that while Ostrom was an agent 
of defendants for some purposes, yet it was 
cl-nr that he had no power to hind th" com
pany by the delivery of the share certificate 
although signed by first vice-president, and 
that plaintiff dealt with Ostrom. not with 
the company, and took at his own peril what 
Ostrom gave him. Action dismissed with
out costs. Maekrmie V. Monarch Life Inn.
Co. (1010), Id C). W. It. 103. 2 o. W. N.

.

Appeal — 7,core — Order refuting jury 
tno/.l—In wlnding-up proceedings, leave to 
appeal is obtainable from a Judge of the 
Court in regard to “nn order or decision,*' 
without limitation ns to whether it is final 
or interlocutory. Therefore leave to appeal 
will be allowed from an order refusing a jury 
trial in a winding-up proceeding. Trtrault 
Shoe Co. v. Kent, 10 Quo. I*. R. 283.

Bonds — Distribution amongst the share
holders—Revendication — Caution action— 
C. V. 1032 to 101,0.1—Articles II02 to 1040 
C. (*.. referring to the Paulina action, are 
not applicable to a case where a company 
divides amongst its members not only the 
accumulated profits, but also bonds, without 
paying its debts. Therefore, nn action insti
tuted by the liquidator of the company to re- 
vvndicate these bonds or the value thereof is 
not a Paulina action which is barred by 
statute after one year. Hyde V. Ross (19101, 
17 U. L. n. s. 88.

Collusion of directors — Rights of 
minority shareholders — Application to set 
aside judgment—Action.]—At a meeting of 
directors of the defendant company n resolu
tion was passed that an action brought by the 
plaintiff, who was president of the company 
and held a majority of the shares, against the 
company, should not be defended ; that the 
plaintiff should be allowed to take judgment 
fur the amount of his claim with interest ; 
and that -n account rendered to the plaintiff 
by tin- secretary of the company should In- 
withdrawn and treated as rendered without 
authority. There was ground for Inferring 
collusion, and a question as to whether the 
plaintiff wan entitled to recover anything in 
hia action against the company :—Held, that 
the judgment entered against the company 
was properly set aside, and that the applicant 
(i.. the secretary of the company, was pro
perly permitted to difend and plead a coun
terclaim on In-half of the company. Xorthircst 
Transportation Co. v. Realty, 12 App. Cas. 
riOO. distinguished:—Held, also, as to the 
remedy in equity, that if the plaintiff’s claim 
was not properly due, and the directors, re
presenting a majority of the shareholders, 
were neting collusively in allowing judgment 
to go by default, (». could, on behalf of him
self and the others in the minority, maintain 
an action against the plaintiff and the direc
tors to restrain proceedings on the judgment: 
—Retd, also, that, by virtue of the Judicature 
Act, It. 8. c. 165, s. IS, s.-s. 5, (1. could have 
the remedy in the action itself IJimock V. 
Central Itaicdon Mining Co., 3tl N. 8. ltvps. 
337.

Confession of Judgment—Signature of 
manager—Wont of authorisation—Invalidity

—Motion to strike out.]—A writing sous 
seing privé signed by the manager and secre
tary of a company defendant, without a spe
cial authorisation of the board of directors, 
is not signed by a competent officer, and is 
not available as a valid confession of judg
ment. authorising tin- defendant’s attorneys 
to confess judgment on the company’s behalf. 
A motion by the plaintiff to reject this paper 
from the record will lie granted. Itcssettc v. 
Rguitablc Mutual Fire Ins. Co., 1U Que. 
P. It. 280.

Contract nnder seal —Company to trans
fer shares to serrant—Conditional gift or 
bonus—Evidence—Construction of contract— 
Rectification.} Plaintiff brought action for 
a declaration that he was the beneficial owner 
of 25 shares of the capital stock of defendant 
company, under nn agreement of service be
tween the company and plaintiff of Oct. 6, 
11HM, which provided that five shares should 
be transferred to him annually as a reward 
for faithful services. - On Feb. 21, 1010. plain
tiff was discharged from the service of defen
dant company, and at that time 25 shares 
of such capital stock were outstanding in 
name of defendant Moodie as trustee for 
plaintiff. Plaintiff claimed and defendants 
denied that the plaintiff was entitled to the 
beneficial ownership of these shares.—Court 
of Appeal, held, that rending the contract ns 
a whole, the proper construction was that 
plaintiff was entitled only while he was in 
the employment of the company. Action and 
appeal dismissed with costs and defendants’ 
counterclaim for rectification of the contract 
allowed. (Ire v. Eagle Knitting Co. (1911), 
18 O. W. R. 438, 2 O. W. N. 019.

Deposit of certificates — Bailment — 
Trust—Detention.]—The plaintiff loan com
pany became the holder of 525 shares in the 
capital Block <-f a coal company, and <>f BO
shares in a steel company, and deposited the 
certificates for the shares with tin- defendant 
trust company for safe-keeping. The defend
ant trust company executed and delivered 
to the plaintiff loan company a document un
der seal by which they hold in their safe de
posit vaults to the order of the loan company 
any dividends received in respect thereof, and 
guaranteed to the loan company that the 
certificates would be kept safely in deposit 
vaults and delivered upon demand under pro
per authority. The document also provided 
for the ftmnneration of the trust company. 
The certificates were put into the name of 
the trust company. It appeared that 375 of 
the shares had been acquired by the plaintiff 
loan company under an agreement with the 
Atlas Loan Co., who had nn interest in the 
prospective profits to be derived from the 
sale of the shares. While the certificates were 
in possession of the defendant trust company 
both loan companies were ordered to be 
wound up under the Dominion Act, and the 
defendant trust company were appointed 
liquidators of the Atlas Loan Co., and the 
plaintiff trust company liquidators of ihe 
plaintiff loan company. After the commence
ment of the liquidations, the plaintiff trust 
company, ns liquidators, demanded the cer
tificates from the defendant trust company, 
hut the latter refused to deliver them up, and 
this action was brought for damages for the 
detention :—Held, that the defendant trust 
company were merely bailees and not trus
tees; but, if they were fo be regarded ns
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trustee*, the failure to hand over the certifi
cate* was not such a breach of trust but for 
which they ought fairly to be excused under 
tî2 V. (2) c. 15. s. 1 (O.) : owing to their 
dual character, they did not act with single
ness of purpoHo, and therefore acted honestly 
and reasonably; and the direction of the 
Master in Ordinary, to whom was referred 
the winding-up of the Atlas Loan Co., that 
the whole 575 shares should be retained by 
the defendant trust company as liquidators, 
was made without jurisdiction and did not 
protect tii m ■ 2 The plaintiff*
were entitled to damages for the detention 
(delivery having been made pending the ac
tion). based on estimates of what had been 
lost by the detention ; and the measure of 
damages was the highest price of the shares 
represented by the certificates between the 
demand and the delivery. Elgin Loan and 
Savings i o, \. VeMonel Treet Co* 24 C. L 
T. 55. 2 O \V. It 1151), 7 O. L. It 1. affirmed 
in 5 O. W. It. 4ti6. 10 O. L. K. 41.

Electric light company — Nuisance— 
Vibration — Injunction — Damages. Hop- 
kin v. Hamilton Electric Eight and Cataract 
Power Co., 4 0. L. It. 258, 1 O. W. It. 480.

Employment of workman — Eiahility 
for wage»—Absence of contract—Hiring bg 
acting manager— Knowledge of majorité of 
directors.]—Plaintiff, who worked in defend
ants' stone quarry, sued for wages. The de
fendants denied employment. There was no 
contract under defendants’ corporate *caL 
The acting manager of détendante told him 
to go to work. Three of the director* knew 
he was working. The détendante received 
the benefit of his work. Defendant* held 
liable. Alilnc v. Ontario Marble Quarries 
Limited, 13 O. W. It. 1137.

Good* sold and delivered—Primipal 
and agent.]—Plaintiff, a merchant, carrying 
on business at 8t. Ignace, in the District of 
Kenora. sued defendants, an incorporated 
company, on an account for goods alleged to 
have been supplied by him to defendants in 
Nov., 11)07, and Jan. and March, 1008, 
amounting to $555.23. These goods were or
dered through one Steele, formerly defend
ants’ manager, but defendants had appoint *d 
one McKewau manager in his place in the 
fall of 1005, and he continued as such down 
to August, 1007. In August, 1007, the com
pany gave Steele a written option upon its 
mining property, and directed ita employees 
to turn the same over to him, putting up a 
notice at the mine that they would not be 
responsible for any debts lacnrrsd in operat
ing same :—Held, that plaintiff must look to 
Steele, against whom he made out the ac
count, rather than the defendant company. 
Judgment for defendants, with costs. Datnd- 
*"s \. 8t. Anthony QoU Misting Co, (1010), 
15 O. W. It. 440. 1 O. W. N. 525.

Guarantee by company signed by 
president Chattel mortgage, etc.]—A com
pany sold a branch of their business taking a 
chattel mortgage for $5,000.74 ns security. 
Hy mistake the affidavit of bona fides stated 
that the mortgagor was justly indebted to 
the company in the sum of $5,000Held, 
that the mortgage was a valid security for 
$5,000. Moder V. McKinnon (1802). 21 8. 
C. It. at p. 052, followed ; Midland Loan V. 
Cowicson (1801), 20 O. It. 585, distinguished.

In order that the mortgagor might obtain an 
advance from a bank, the president „f t,„. 
company signed a guarantee in this form. 
“A. E. Thomas, Ltd.,” and under that n„ 
"A. E. Thomas, Pres. - Held, that *h- 
guarantee was bindii g on the compatn Tin 
mortgage covered the stock in trade, fiiti.r 
and all book debts. The company did 
notify the debtors of the assignment of tin 
debts as required by the Judicature A-1 
58 (5). The mortgagor later assign,-d tlm 
book debts to the bank as collateral unu 
for the advance -.—Held, that the bar k >,,j 
taken their assignment without notice , ii„ 
company’s claim and having collected the 
debts were entitled to retain the prove,,|s. 
The mortgagor also gave the bank a ,lo. u 
m,?it purporting to be a further • 
under s. 88 of the Hank Act, covering 2,’iu 
cases of matches, and the bank took p.,-- 
si on of the matches :—//</</, that us the 
matches were covered by the chattel monvag" 
it was not necessary to consider whether h- 
document claimed by the bank was ,,f any 
value in view of s. 00 of that Act. Judgm-nt 
given bank against the company for the 
amount of the guarantee. Judgment given 
the company against the bank for conversion 
of the matches, the bank to have the right to 
retain the matches on payment to the , ,im- 
pauy the amount of their mortgage. IM.r 
eu ce to the Master in Ordinary to tak' 
counts. Costs and further directions to be 
dealt with after the Master'* repotl 
Ltd. V. Standard ltank; Standard llank v. 
Thomas Ltd. (1010), 15 O. W. R. l'\ 1 0. 
W. N. 379. Affirmed, 1 O. W. N. 548.

Information against —Attomey-C,<n> ml 
—Status of informant — Pleading.J- To an 
information in the name of the Attorney- 
General against a corporation the defendant 
cannot plead, by means of a pleading pun 
darrein continuance, that the informant has 
ceased to be a member of the defendant cor
poration and has lost all interest in the suit, 
and that all the actual members of the de
fendant corporation approve the attitude of 
the corporation. Archambcault v. St. Lau
rence Investment Society, 3 Que. I*. R. 71, 
17 Qm. b. a ML

Injunction -Action to restrain round! 
from acting as such.] — Interim injunction 
v as applied for by members of lodges to 
restrain defendants, the Grand Council, from 
acting as such, it being alleged that certain 
officials appointed to office in that Council 
were ineligible, and that various lodges were 
improperly represented. As an injunction 
would prevent the Council doing business, 
the Court in its discretion refused to inter
fere before t 1. All appeal was dismissed. 
Sutherland v. Urand Council, 6 E. L. 11. 45

Judgment against for wage*—-Execu
tion returned nulla bona—Action against dire 
tore—Manitoba Joint Stock Companies Act,
*. 33—l’eual or remedial—Directors not pro
perly qualified as absolute holders of shar-s 
— Ho facto directors — Right to recover 
against — Estoppel. Macdonald V. Hrake 
(Man ), 4 W. L. R. 434

Leave to bring action against company 
in liquidation and liquidator- Iliscretion.]— 
Respondent had a judgment against C. per
sonally and against her ns carrying on busi
ness under two trade names. IIis claim was
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disallowed against the company in the wind
ing-up proceedings, and a Judge pave leave 
to bring an action against the company and 
the liquidator. The Court of Appeal refused 
to interfere with the discretion of the Judge. 
Re Toronto Cream and Butter Co., Ltd. 
(U**»-, 14 O. W II. HI.

No action against company after
winding up order.! -Provision of II. S. C. 
(1906), 1 114. 22, i" effect that after
winding-up order is made, no suit, action or 
other proceeding shall be proceeded with or 
commenced against company, except with 
leave of Court, is imperative and its sanction 
is absolutely necessary. Want of leave of 
Court cannot be remedied, on application 
therefor, after suit taken. For same reason, 
a plea filed by liquidator, without such leave, 
will be rejected from record with costs 
against liquidator personally. Buffer v. Fut- 
Peg A Sons, Ltd. 4 11410». 3» Que. 8. <J. .45.

Non-trading corporation created 
■nder the Benevolent Societies Act
Libel of, whether actionable. I—A non-trading 
corporation having the right to acquire pro
perty which may be the source of income or 
revenue, the transaction of the business inci
dents! thereto creates a reputation, rights, 
and interests similar to those of an individual 
or a trading corporation, and must have the 
same protection and immunities, and he given 
the same remedies, in case of injury, as a 
trading eorporation : and an action for libel 
brought by a company incorporated under 
the Benevolent Societies Act was held to he 
maintainable without proof of special damage. 
('hint/if Empire Urft/rm Association V. Chin- 
me Fatly Setrspaptr Publishing f’o„ ti W. I„ 
R. 4W, 13 B. t\ It. 141.

Opposition to an execution- examin
ation of the flainiant, an incorporated com
pany — ('. /». isti. ti’,!. |—An incorporated 
company opposing an execution may be ex
amined under s. 1151 ('. 1‘. Sims v. Bach 
(19HP), 10 Que. I1, it. 328.

Parties to action — Authority to use 
name Solicitor—Meeting of shareholders- 
Security for costs. WimdrufJ Co. v. Co','cell 
(MW), 8 O. W. It. 3<rj, 314, 403.

Penal action— Company not using the 
* ford “ limited." | - A penal action against a 
company for nut using tin- word “limited" 
may be taken at the suit of 11 is Majesty only, 
°r of any private party suing as well for His 
Majesty a*. for himself. So a private party 
has no right to sue, as regards the King, in 
the name of the King himself; if he does so, 
his action will be dismissed on an exception 
to the form. A notice of the institution of a 
penal action must be served upon the At
torney-General without delay, if the action 
has been served on the 29th of the month of 
March and the notice served upon the At
torney-General on the 12th of June following, 
K'-rvwe of said notice was not made without 
delay. The Attorney-General has no official 
bureau in Montreal at which said notice 
could be served. Lciontagne v. Urosvcnor 
Apartmt nts. 11 Que. 1*. It. 05 (au appeal to 
ihe C. K. 11. is pending).

C.C.L.—23

Pledgee of railway bonds has a suffi
cient interest (in nature of a mortgagee) in 
such bonds to institute an action for sale of 
an insolvent railway un 1er Exchequer Court 
Act. R. H. C. (1990), c. 140. s. 20. Royal 
Trust t'n. v. Baie de Chaleurs Rtr. Co.
(1907), 18 Ex <'. R. 1.

President receiving salary- .Vo sanc
tion of pa/ment by shareholders — Ontario 
Companies Act, s. SH—Winding up—Monty 
illegally paid for salary -Quantum meruit.] 
—In windiug-up proceedings the Official Re
feree* funnel that the* president of the nun- 
puny had received $1,100 as salary- for which 
he* should account to the company. Middle- 
tern. J.. held, on appeal, that the statute re
quires the* sanction of the shareholders at a 
general meeting to a by-law of the directors 
before payment of the* pre*sident or any direc
tor is permitted, and the* statute had not been 
complied with neither in substance nor form, 
nnel the* president was liable to return the 
amount ho received. MacKemie v. J/opfc 
Mountain, 15 O. W. R. 728. distinguished. 
Re Quern City Plate (Hass Co. Enstmure's 
Case (1910t. 10 O. W. R. 336. 1 O. W. N 
863.

President suing for salary—fly-faif— 
Resolutions—7 Fjdte. VII. c. ,1.}. s. 88.] — 
Plaintiff brought action to re-cover $525, a - 
leged to he dm* him for services as president 
of defendant company. At trial (’lute, J , 
held, that there* had been no compliance with 
the* provisions of the Ontario Companies Act, 
7 Edw. VII. c. 34, s. 88, and dismissed plain
tiff’s action. On appeal to Divisional Court, 
a further objection was raised to plaintiff’s 
recovery in that there was no by-law nor a iy 
contract under seal defining the amount of 
plaintiff's remuneration, nothing hut a series 
of resolutions with exception of a general by
law which ('lute*. J., held to be ultra vires. 
Divisional Court dismissed the appeal with 
costs, Britton. J„ dissenting. Court of Ap
peal reversed above judgments, finding that a 
by-law whs passed by the company's board of 
directors providing that the president, among 
other officers, should receive such remunera
tion ns might by resolution of the hoard be 
determined and that by-law had been con
firmed by a general meeting of the share
holders. and also a resolution to fix t, e presi
dent’s salary at $100 per month :—Held, that 
there was a literal as well ns a substantial 
compliance with the enactment, and with the 
terms of the by-law also; that there was no 
necessity that each contract for such payment 
should be confirmed by the shareholders. 
Judgment entered for plaintiff with costs. 
Judgments of Chile. J.. ami Divisional Court,

I O. W. U. 1200, in Que. t,. R. 170. reversed. 
Mackenzie v. MapU Mountain Mining Co. 
( 1U10), 15 O. W. R. 728, 20 O. 1.. It. 010.

Promoters — Contract to deliver shares 
and bonds Adopted by company—Considera
tion— Breach of contrai t — Carnages—Evi
dence—Asrtrtainment of value at fixed dates

Report Variation on appeal.] - Plaintiffs, 
railway promoters, brought action to recover 
stock and bonis of a railway company which 
they alleged were to be given them in consid
eration of their services. The action was 
brought under a written agreement against 
the defendants personally, who were parties
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to the agreement, and against the railway 
company, who were alleged to have ratified 
and adopted the agreement. The face value 
of the «lock was $72.001), and of the bonds. 
•4R.OOO. -Vourt of Appeal (11 O. W H 
10021. held. that the act Ion ami net the dé
fendante piT-onally should le* dismissed ; that 
a reference «.11011111 In- had to ascertain the 
damage* plaintiff* were entitled to recover 
from the railway company for non-delivery 
of the stock and lionds.— I^ocal Master made 
a report and defendant* ap|»ealed.—Meredith. 
C.J.O.P.. keU, that defendants délibérât I) 
broke their contract to give plaintiffs the 
bond* and stock, and hail put it out of their 
IHiwer so to do; that defendants' contention 
that they were entitled to go scott fre lo
calise the Isolds and stock were of no value, 
could not Is- -ntertained : that if such were 
the case, there should be no objection on the
pari at the holders of the dock, who nan 
control the company, to transferring to the 
plaintiffs, out of their holdings. 720 shares, 
which the plaintiffs had offered to accept ; 
that the Master had placed too high a value 
on the stock* ami Isuids. and a fair value 
on imh October, 1903, would In* 20 veut* uu 
tli - dollar for the stock ami 43 cents on the 
dollar for the bonds. Master's report varied 
so as to agree with above valuation.—No 
costs * appeal to either party.—Uuodoll v. 
Clarke (1010). 10 O XV. It. 820. 21 O. L. It 
«14. 1 O. XV X. 1131. affirmed; (lull), 18 
O. XV. It 18B, 2 O. W. X. 3H7. O. L. It 

. followed. S'ellea v. //eaaeltine '11)11), 
18 O. W. R 19a, 2 O. XV N. «43

Qui tam action —Hritiah nubjrrt—Fail
ure by a company to file a declaration Pre- 
aeription — High! of appeal -Inaeription in 
low. I—( '. P. 44. 191. <\ < 22H3. It S Q
2«13. 4"5T, 8 Edw. VII. c. 74. Any one can 
take a penal action, even if he is not a Brit
ish subject : in any event one is presumed to 
lie so A penal action against a company for 
its failure to tile a declaration according to 
law. is prescrilied if it is not taken within u 
year after the company has commenced to do * 
business; the failure to file such a declaration 
is not a continuous offence, and there is a 
single and unique penalty. An appeal lies to 
the Court of Kings Bench from a judgment 
rendered in a </*• Int» action fur th* r**cover> 
of $4<K). Croyadil! Angle»-Am. Telegraph
( 0. (limit). 10 q. p. k. :hi7.

Railway companv director, being a
creditor mid present at a meeting where au
thority was given to pledge the Isuids of the 
company, is estopped from setting up the 
validity of such lands in an action by the 
pledgee. Ifopal Truat Co. v. Haie de Chalcvra 
Htr. Co. (1007). 13 Ex. ('. R. 1

Receivers l.enre lo bring u> lion again»/ 
—Honda—1‘riontiea.]— Ijesve given to bring 
an action against receivers of a company In
corporated under the Ontario Companies Act. 
to restrain them from earning out a certain 
scheme for a fresh bond Issue, notwithstand
ing that the legality of the scheme had beeu 
upheld on motion before a Judge of the High 
Court of Justice in England. In re Diehl v. 
Corritt, Ft p, Clement. 10 O. XX’. R. 403, If* 
(). !.. R 202.

Sale of gas works to municipality
Arbitration a* to price—Franchiaa— Ten per

700

rent, addition.] — By 34 V. c. 107 ((> 1 th 
company pr *te< ti d as1 n
parting with its works ami property to r 
city until May. 1911; but by an agr—.n 
made in IfiOtt it was provided that. ii;n.h , 
city giving one year's notice, it should In 
the option of purchasing ami acquiring all 11 
works, plant, appliances, and property of it, 
company, used for light, heat, and power pur 
poses, both gas ami electric, at a price 1 1 i 
fixed by arbitration ; ami that, upon th 
acquisition by the city of the works, plm. 
and property, the company should cense • 
carry on its business, the city having -v 
cised its option:—Held, affirming tin- d- 
sion of Ixuiiit. J„ 3 O. !.. It. «37. Ht VV li 
1U4, that, in nseertaining the price to I* p.d 
by the city, the arbitrators were rig..' 
allowing nothing for the value of the earnm. 
power or franchise of the company , un1 
refusing to add ten per cent, to the pri- • »• 
upon an expropriation under R. S n 1**7 
c. 1«4, s. tW. In re t'ity of Kingaton art 
Kingston Light, Heat, and Power Co., j: 
C. L. T. 131. R O. L. R. 348. 2 O. W ll 
3 O. XV. It. 7<H*.

Sale of goods for use of company
about to be formed—Action for prie*- 
Ooods charged to manager of company per
sonally— Liability. I ulean Iron Work» \ 
Leary (Man ). 1 XX*. !.. It. 433.

Settlement of have of aharr—Crrhfi 
eate—A’fir action to compel regiatration ot 
certificate — Conaidcration — Dealing» mi* 
agent repudiated by company — Actum an-
appeal iiamiaaed.] Plaintiff brought 1 
for a declaration that he was the bidder of J." 
fully paid-up shares of the capital sb* k 
defendant company. upon which share* $2.501» 
had lieen paid, together with $«23 for pre
mium. ami that defemlants should Is- ordered 
to register him as a shareholder acrorditul 
and to issue five certiflcales for five share* 
eacb ill place of the certificate held by plain
tiff. Plaintiff alleged that such shares w>r
issued to him in consideration of the settle 
ment of an action brought by him against d** 
fendants, in which he claimed to entitle.) 
to a large sum of money. Defendants di- 
puled plaintiff's claim on the ground that 
plaint iff" alleged rights 
<leiilings with one Ostrom, not with tli *le 
fendant company.—Riddell. held, (hi 11 
XV. tt. MB. 2 O. XV. N. 43). that then ». 
no evidence of anything else than that «■ 
trom should in some way put himself in . 
position to transfer the shares to plaintiff 
that while Ostrom was an agent of defwi | 
nuts for some purismes, yet, wa* flee 
that he had no power to hind tin - -aipai 
by tin- delivery of » share certifie tu althoui 
signed by first vice-president, and thaï phi' 
tiff dealt with Ostrom. not with tin 
puny, ami took at his own peril what ()*tr> 
gave him. Action dismlesed without costs. - 
t'ourt of Appeal affirmed almve judgtn-n 
Magee. J.A., dissenting. Maekin:i> v. )/'» 
arch Life Anarc. Co. <11)11), 18 (> XX*. K 
323. 2 O. XV. N. 8U0.

reholdersicuumci■—Vse of corpora* • m" 
in. Ciump Steel Co. V. Currie. 4 «
270.

Signature of company, followed by 
signatures of directors Peraonol ho 
b 1 lit y of direetora—Intention—Intrinaic
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ettrin*ic evidence. ]—Action on a promissory 
not#* first, signed by a joint stock company 
and thon by the president and two directors. 
After the name of the president was the ale 
breviation " Dir.." while after the name of 

I one of the directors was the abbreviation 
“ Mgr. —Held, on appeal, that the company 
and the three individuals are liable. I’nion 
Hank v. Cross, 12 W. !.. II. 630.

Solicitor and client—Money» of com- 
I pany in Holiritor » hand»—Right to apply
| them on payment of debenture» of company

held by »olicitor—Action by company—Set- 
I v p Creditor ranking pari pa unit—/*reference

— Solicitor an truntcc—l.iguidation of com
pany — Winding-up proceeding». J—The <!•*- 

■ feulant, when solicitor for plaintiffs, col-

tlected certain moneys for them, lie was a 
I director of plaintiff company and llso the

I bolder of delieutures past due :—Held, that
I In had a right to set-off the debenture debt
I against the moneys collected. He has no
I right to charge a commission for collection
I over and above his costs. Sydney V. Solici-
I tor. 7 K. I, It. MU
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Solicitor's bill of coata. 1—An action by 
a solicitor to recover the amount of n bill of 
costs. At the trial judgment was reserved 
as to whether the plaintiff was entitled to 
recover against defendant company. It was 
said that lie was retained by the company 
as it existed prior to the sale of all the stock 
and assets to the company as now consti
tuted. which assumed the liabilities of the 
old company as they stood on the books at u 
certain date. Boyd. held that the plain
tiff's claim did not fall within the terms of 
the engagement. Action dismissed as against 
the company without coats. Staunton V. 
Kerr (1000), 1 O. W. X. 244.

Specific performance J —Action to com
pel defendant to assign a trade mark to com
pany as he had covenanted so to do when 
company purchased his business. Judgment 
for company with costs. Tilley v. lie Forçat 
(X. B. 1010), » E. L. 11. 28.

Stay of action a gain at company.]—Ac
tions against a joint stock company an* 
necessarily stayed by a winding-up order and 
any application in reference thereto should 
Ih* made to the Official Referee. /hike v. 
Urey ( l'.MUD. 14 O. W. R 032. 1 O. W. X. 
151

Summary conviction - Supn'jing elec
tricity — Regiat ration — C-rtifiivtc—Pen- 
ally— Time for proaci ution—Imprimminent— 
IU*tnin.)—The defendants, who were a body 
corporate, were summarily convicted under 
Ô7 A 58 v. c. 30, s. o.'i. before two justices 
"f the peace, for supplying electricity to pur
chaser» from the 1st August, 18117. to the 
-"tli October. 1807, without having first ob
tained from the Department of Inland Re
venue or from an officer appointed for the 
imrpose, a certificate of registration. The 
"formation was laid on the 27th October, 
1*07. The conviction awarded distress but 
not imprisonment. See ss. 114. 35 (2),
•"'7 (e).—Oil the 1st August. 1805, the fol
lowing regulation was established : “ For
very failure to procure a certificate of regis- 

1 ration, us required by s. 515, and the pay- 
[ cut of the fee established therefor, within 

'hirty days after the first day of July in

each year, the contractor shall incur a pen
alty not exceeding $100 and not l.**s than 
$50 ''—Held, that the regulation of the Gov
ernor in Council imposing a penalty for fail
ing to take out a certificate was authorized 
i.y • :*,7 i i of the Act 2 That the prose 
cut ion was commenced in time—there being 
no reasonable ground for saying that the 
offence was committed on the 1st July, 1807, 
and not afterwards. A new offence was 
committed each day that electricity was sup
plied without the certificate having been 
taken out.—3. That the conviction was had 
for not awarding Imprisonment for want of 
sufficient distress.—4. That a corporation can
not he convicted summarily. The word “ per
son " in the Summary Convictions Act can
not be held to include a corporation or body 
corporate, notwithstanding the Interpreta
tion Act, c. 1, ». 7, s.-.v i.j- a. Wood 
atock Electric Light Co.. 54 X. B. Reps. 400.

Trespass — Parol demine by. void.)—A 
corporation demised by parol, for one year, 
land to F. Defendants entered and turned 
F. out and retained possession, and the cor
poration brought an action of trespass 
against them In it> own name, and was 
non-suited on the ground that F. being ten
ant in possession the action shoulu have 
been brought in his name:—Held, on tuotiou 
to set aside the non-suit, that as a « *rpora- 
tion could only demise under seal the parol 
demise to F. was void, and the corporation 
was pro|s*rly made plaintiff. St. Andrew'» 
College v. driffin (1852). 1 P. E. I. It. 80.

Unsatisfied execution -Action again at 
director» — Alberta Cnmpanie»' Ordinance, 
1905, a. .*)—“ Lahounr "—Signature of de
puty clerk of Court—Proof of return nulla 
bona.] — Plaintiff, who bail judgment against 
a company, and an execution returned nulla 
bona, now sued two directors under ». 54 
Alberta Companies' Ordinance. 1005. As a 
miner he was paid by the car:—Held, he was 
a " labourer " within above section, and that 
the directors were liable. Plaintiff may sue 
two directors where there are more if he 
wishes. An execution signed “ 11. C. Deeton 
for clerk of Court ” is good. While no actual 
return in this case was made by the sheriff', 
yet the evidence was sufficient to shew that 
nothing had been realized under this execu
tion. Crew v. Dallaa, 0 \V. L. It. 508.

Use of name of plaintiff -Application 
to stay actions—Meeting of shareholders— 
Special circumstances. Saakatchciran Land 
and Homeatead Co. V. Leadley. 2 O. W. It. 
745. 850. 017. 044. 1075. 1112, 5 O. W. It. 
133. 101. 4 O. W. It 30. 378. 5 0 W. It 440 : 
Saakatchciran Land and Homeatead C<>. \. 
Moore. 2 O. W. It. 010, 044. 1075. 1112. 4 
O W. It. 30. 378.

Wages Liability of director—••Labourer 
or aerrant” — Foreman of work».] — The 
plaintiff, who did manual labour in the 
works of an insolvent company, hut was a 
superior labourer exercising some supervision 
over others, was held to Is* a " lalsmrer or 
servant " within the meaning of 2 Edw. VII. 
c. 15, s. 71 (().). and entitled to succeed in 
an action against a director of the company 
to recover th** amount of the plaintiff's un
paid judgment against the company *or 
wages. V'Mrncr v. Fee. 24 C. L. T. 402.
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Wegee as mineralogist Appointid by 
i/ir*»tor» Ontario Comparut» Art (1907), 
». AW. | I 'In in t iff brought action to recover 
$2,500 fur personal services as a mineralogist. 
Defendant* denied any knowledge of any 
contract of hiring or of services rendered and 
moved for particulars of statement of claim 
before pleading. Master in ('handier* hr/d 
Mti O. W R 947. 2 O W N. 40 >. that 
they were entitled to particulars ns to the 
contract of hiring, but that particulars as 
to services rendered could be had on ex
amination for discovery.—The case came on 
for trial before Sutherland. J.. who ht Id. that 
at a meeting of directors, 7th Jan., 11*0!». 
plaintiff was appointed mineralogist at the 
head office of defendant company at a salary 
of $2,500 per year and travelling expense*. 
Judgment for plaintiff without interest and 
with costs. Hart hit Harthtt Mint 9
(11*11), ’N O. W. R. 865. 2 O. W. N. 1*10.

Writ of injunction tin object—Com
pany. arfmini»tration of it» capital—Errrrine 
of it* right»—C. f*. /’. UA1.1—The writ of in
junction is not intended for the past ; its ob
ject is to prevent the commission of an act, 
and not to obtain the compensation to which 
a |M-rson may have a right—All the moneys 
received by a company form jiart of Its 
trea- ury funds and should lie nsec for the 
general purposes of the company : no share- 
bo der of the com|iany can demand that the 
f ,nds of the company, according to whence 
ihey are derived, should be put aside and 
usisl for the purpose* of a certain number 
of its obligations or contracts — No share
holder of a company can obtain the issue of 
an injunction to prevent the company front 
dtiing what its charter ami its by-laws under 
the charter authorise it to do. Prtfontaint 
v. Society of Artg of t'anadu. 11 Que. I*. R. 
100.

11. Foreign Companion.

Authority to representatives—Direc
tor» — Adi'ticatt». |—-The authority which a 
foreign company gives to its advocate* or to 
its representatives ought to lie the a< t of the 
company itself, or of its director* sitting as 
a board of direction and acting for the com
pany. and nut that of u majority of the 
directors acting individually.—2. An author
ity given by an insurance company to one of 
it* servants, authorising him to in*|iect the 
agencies and to sue. does not authorise him 
to give advocates the authority required by 
Art. 177, C V. Knranagh v. Norwich Union 
I ire In*. Co., 4 Que. V. R. 22f>.

Authorisation to advocates—Power of 
attorney—Form- Date.] — A foreign com
pany may give n general power of attorney 
to their advocate- fur all the cause* in which 
they are or may I» concerned.—2. A power 
of attorney signed in the name of such for
eign company by the presidents and the 
secretary before a notary in England, ami 
sealed with the seal of the company, is valid 
until proof to the contrary, and there in no 
need to annex to it a resolution of the board 
of director- of the company authorising the 
officers to sign and seal such power of at
torney.— ,‘J. The power of attorney may be 
subeequer • in date to the institution of the 
action, ti eat .Vorthern Ku\ Co. of Canada 
v. Furntn, Withy <t Co., ti Que. V. R. 404.

Disability to carry on business with 
out license — Summary application t<. „f
a»idc writ of tummonn — Contract in a 
whole or in part in Sew RrunHirùl, /<•,., 
dent agent».]—A writ of summons issued m 
an unlicensed extra-provincial corporari. i 
the eommeneement of an action on a 
tract made in part within New Rrunsw i 
eontrary to s*. 12 and 1S of the Aet ** r-sp.. 
ing the imposition of certain taxe- on IUl 
incorporated companies and association- . 
s \ B 180 i 18 maj 
summary application : Pi r McLeod. .1 
Tuck, C.J. ; Landry, J., doubting, and liai 
ington, J„ dissenting.—The plaintiffs, an un
licensed extra-provincial corporation, sold ,r 
solutely to the defendants, a corper n 
within New Brunswick, at Bloomfield, in h> 
State of New Jersey, two car-load* 
pire cream separators, to be delivered f 
at Sussex and St. John, to be paid for lv 
promissory notes to be given on deliver) . de
fendants to have the exclusive right of s;i . 
in certain named counties, and undertake 
not to sell or handle any other separators m 
said counties. The defendants ndv-rtis.-d in 
New Brunswick as the sole agents of th* 
separators, with the consent and at th* ex-

Ja-nse of the plaintiffs :—Held, per McLeod. 
!.. and Tuck. C.J.. Landry. J.. doubting, and 
Ha iington. J.. dissenting, that the defend

ant* were the resident agents of the plaintiffs 
in New Brunswick, and the sale was h cen
trait made in part within the province, with
in (he meaning of ss. 12 and is of tlie Ait 
arid no action could lie maintained on the 
notes. Empire Cream Stparator Co. v Mar. 
time Dairy Co.. 3H N. B. R. 30». 4L I It 
191.

Extra provincial corporations whi<
have not taken out a license under « il, »► 
V. c. 24 (Ont.), are forbidden hy th legis- 
lature to sell their goods in the province, and 
s. 14 provides that so long as such extra 
provincial corporation remains unlicensed it 
cannot maintain any action in any ( irt m 
Ontario. Re»»emtr fla» Engine Co. v Mill»,
4 o W. It. 326. 25 ('. !.. T. 12. HOI It 
(147.

Failure to comply with etatnte "---i-
tra< t HU gnlity P< nalty I T
tiffs, a company incorporated under tic 
of Illinois, and having their head offt- in 
Chicago in that State, sought in recover 
damages against the defendant for hr ach "f 
a contract made at Halifax, Nova Scotia 
By It S. N. S. 1000 e. 127. s. 1H. it i- pro
vided that every company not incorporated in 
the province, shall appoint a resident man
ager or agent, and that such company, h-’ip 
la-ginning business in the province, shall 
transmit to tin- Provincial Secretary * 
ment under oath giving certain parti-allant, 
including the situation of the head off'1'1- O' 
amount of capital stock million- ' 
scribed, and paid up. etc., and every company 
failing to comply with the provisions of tre 
statute is made liable to a penalty of f' 
per day during the conllnuanee of such ih- 
fault :--//<Id. that non-compliance wall ill- 
provision* of the statute did not render in
valid contracts entered into by the company 
within the province, or prevent th- company 
from recovering thereon. American n'll’J 
Supply Co. '. Fairbanl.*. 2 E. L- R- •, l- 
3 E. !.. R. 104, 41 N. S. R. 444
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Foreign Companies Ordinance - Ar
tie* by foreign mining company against man
ager—Abaence of license to carry on busi
ness —Mining license from Secretary of State 
for Canada—Cross-action by manager against 
company Moneys expended for company— 
Concealment—Accounts rendered—K>toppe|
— Absence of prejudice — Counterclaim — 
Shortage in accounts—Costs — Cross-action 
brought to obtain order attaching debts. Mc
Donald v. Klondike Oorernment Concession, 
Limited, Klondike Oorernment Concension. 
Limited V. McDonald (Y.T.). 4 W !.. R 
161

Judgment against foreign company
- Execution- Opposition—Foreign receiver— 
Lovus standi. |—A receiver appointed by an 
order of the High Court of Justice in England 
to an insolvent company Incorporated in that 
country, but owning real estate in Quebec, 
has no status or quality in which be can 
make an opposition to a seizure of such real 
estate in execution of a judgment rendered 
against the company. Prouvais v. Ilritish 
and Canadian Lt ad Co., 31 Que. S. C. 28!).

Jurisdiction of Supreme Court of
Canada. | — A company was incorporated 
under the laws of West Virginia, with head 
office in New York, the main undertaking 
being to carry on business in Quebec, which 
it did. About four or five years after it 
(eased to do business in Quebec, n winding- 
up petition under the Dominion Winding-up 
Act, was presented to the Superior Court of 
Quebec Held, that the Superior Court had 
jurisdiction, and the petition could he pre
sented. Scott v. Hyd>. 6 K. L. It. 67:1.

Non-registration —- “ Carrying on busi
ness"—Companies Art, s. lid -Principal and 
agent—Contruit of agency—Illegality.] The 
general rule that persons who enter into 
(leafin';< forbidden by law must not expect 
any assistance from the law, is not applicable 
so as to exonerate an a cent from accounting 
to his principal by reason of past unlaw
ful acts or Intentions of the principal colla- 
'eral to the agency. If the mom y is paid to 
him in respect of an illegal transaction, he 
is bound to pay it over, provided that the 
contract of agency is not itself illegal.—The 
making of the contract of agency in this case 
waa not a “ carrying on business” by an
unlicensed extra-provincial company within 
the meaning of s. 123 of the Companies Act. 
—Decision of Hunter. C.J.. «I W. I,. R. 60. 
13 R. C. R. 74. upheld on different grounds. 
he l.aeal Separator Co. \. Walieorth. 7 W. 
L R. :w. 13 iv c. i: *!r,

Non-registration — “ Carrying on busi
ness "—Companies Art, s. lid-—Prohibitive 
enactment—Effect on contract.]—Au unli
censed extra-provincial company, carrying ou 
business within the province, sued for a bal
ance due on n contract to deliver building 
stone, entered into within the province. The 
defence advanced was that, by reason of s. 
123 of the Companies Act. the contract was 
illegal and void :—field, on appeal, that, as 
the act to lie done in pursuance of the con
tract was prohibited by statute, the contract 
was therefore unenforceable. Dr Laval Sep
arator Co. v. Walworth. 13 It. C. R. 74. 
8 W. L. R. no. overruled. \orth-Western 
Construction Co. v. Young, 7 W. I,. R. 397. 
13 1$ C R 0117

Powers of president —Power of attor-
nry,|—The president -f an incorporated cam
pa n y may institute and prosecute suits for 
the corporation, and npiwiut attorneys ad 
litem therefor, without express delegation of 
power or a resolution of the hoard of din- 
tors. and a power of attorney signed by the 
president of a foreign company, under its seal, 
is sufficient in law. Standard Trust Co. v. 
South Shore Rw. ''o„ 6 Que. P. R. 267.

Provincial corporation — Contract by
and between < ompanies—powers of companies 
—Making contract beyond limits of Ontario 
—Seal—Powers of executive committee dele
gated by directors—License to do business in 
Ontario—<13 V. <•. 21 -Damages for breach of
< in • A • - U III OS, ( 'o v. not'trio Pipe
Line Co. 11 O. W. IV 7M7

Right to bring action.] — A foreign
< ompony, though of the class described as 
“ extra-provincial corporations '* in the Act,
1 Edw. VII. e. 34. that has not been granted 
a license to do business therein mentioned, 
is not debarred from exercising its rights 
and applying for redress of its wrongs under 
the law. The consequence of its failure to 
comply with the provisions of the statute is 
confined to the incurring of the penalty there
in prescribed. Standard Sanitary Mfg. Co. 
v. standard ftbal Co.. :;7 Que. S. C. 33.

Right of action -Easiness of company
—Sale ui slot I: Foreign Companies Ordin
ance.]—Tlh- sale, in Saskatchewan, of the 
capital stock of a foreign company not re
gistered in Saskatchewan, is not a transac
tion in the course of or in connection with the 
-ii' n< -- >f '!i" comp mi : and such a ciru- 

pany may, therefore, maintain an action in 
Saskatchewan to recover the price of the 
stock sold, notwithstanding the provisions of 
the Foreign Companies Ordinance. Cana
dian Co-operative I'o. v. Trnunii y k, 8 W. 
L. R. 660. 1 Sisk !.. It 113.

Right of action — Want of license — 
Pleading — Exception to form.]—The fact 
that a foreign corporation brings an action 
without having first obtained from the proper 
mthorits a license to do business fn the 
province of Quebec must be pleaded hv ex
ception to tiie form, and not by a plea m the 
merits. Celluloid Industrial Society v. 
Ilarbe, 10 Que. P. R. 87.

Shareholders- -Enforcement of rights — 
■lurisdiciion—Plain, 'f out of the Province

Inspection of i—Proof of foreign stat
ute Rules of construction — Protcition of 
publie. | --A shareholder in a company incor
porated under the laws of a foreign <ta'e, 
hut having its principal place of business, 
ifflees and works in Nova Scotia, may main
tain an action in this province to enforce 
the performance of duties imposed upon 
ilie company in relation to its shareholders. 
The non-residence of the shareholder is no 
liar to such action. There is no distinction 
between a foreign and a domestic corpora
tion in respect !■» the relief asked in such 
case. and. notwithstanding the rule not to 
interfere in matters of internal management, 
the Court has power to compel the inspec
tion of books in proper cases. I*n>of of a 
foreign statute by admission is ns effective 
ns proof bv rn expert In lure verba. In the
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absent e of proof i<i i ho cod I fury, it will be 
assumed that the rule* of construction in the 
foreign Plate are the same a* in thin province. 
There being no Individual right of action to 
enforce compliance with the provinions ,,f 
statute* of thi* province intendcil for the
protection "f the public, the decrvi appealed
from was varied to this extent. Merritt v. 
Copper Crow* Co.. 3 V N. S. Rep*. 3K3. 22 
C. L. T 289.

12. WlMUNti VP.
Action against company — Leave of

Court.] An action brought against a com
pany in courue of winding-up. without the 
permission of a Judge, will be dismissed upon 
exception to the form. Sou« y v. Elc< trie 
Printing Co.. 5 Q. V. R. Iflfl.

Action against company — Leave of
Court.]—An action brought against a bank 
iu liquidation, without the previous authorisa
tion of the Court, will be dismissed upon 
exception to the form. Marcotte v. Turcot. 
4 Que. p. It 342.

Action against company — Leave of
Court.] — The authorisation of the Court 
must be obtained before suing a company in 
liquidation. Ilastir v. Interni tional Steel 
Co. of Canada, !) Que. 1*. H. 2V."'

Action against company - L*u»e —
Liquidator- Third party - \\ arranty. | —A 
suit basid upon a lease made to a company 
before winding-up order, and afterwards 
transferred, without authorisation, by the 
liquidator, must be instituted against the 
roiniiany. and not against the liquidator. 
Kent v. /,#» Saurs d» la Providence, 72 I* 
J. IV C. *12, followed.—2. In such a case the 
liquidator cannot bring in en garantie, in bis 
own name, a third person whom lie alleges 
to tie re*|»on*ihlr. sir reason V. MePhail, 
0 Que. P. R. 1ÎH».

Action against company - Hights of
thurr holder»—Contestation in irinding-up — 
Litiapendi net—Fraud and negligence o1 offi
cers— \ alidity of irarehuuse renipta—Princi
pal and agent—Liability of both.]—By by
law of a cold stonige company, the president, 
vice-president and secretary-treasurer had 
power to sign all negotiable instru
ments. One of the officer* of the com
pany, thus expressly authorised, signed 
and issued fraudulently a number of 
warehouse receipts previously signed by 
the other officer of the company, who had 
to be a party to them. There were no goods 
in storage to represent these receipts :—Held, 
that a shareholder ..f a ewnaiv, from the 
day in which it is put in liquidation, must be 
considered a creditor, on a contestation of n 
claim made against the company, and he is 
entitled to demand, by direct action, what he 
might have demanded on a contestation of a 
claim against the company. 2. Litiwfiendcnce 
iannot be pleaded, to such direct action, on 
the ground that a contestation of the claim 
has been tiled in the hands of the liquidator, 
where »he contestation was filed subsequent 
to the institution of the direct action. 3. 
Whenever the very act of the agent is 
authorised by the terme of the power, that is

to say. whenever, by comparing the act do 
by the agent with the terms or the power m 
trusted to him. the act is in itself warn ■ 
by the terms used, such act is binding 
principal as to all persons dealing in . „i
faith with the agent. The apparent 
i- the mil mi.. Consequently, wan
ceipts of a cohl storage company, -i-md 
fraudulently by one and negligently In ,.n- 
other of the company’s officers exprès* k >i 
orised to sign such receipt a, are valid n« !»• 
tween the company and third person 
in good faith. 4. The liability of iV 
pany being that resulting from an off. > 
the fact that other persons may be rc-omi- 
I hie does not diminish the liability of % 
company, which is jointly and severally I mid. 
with the others responsible for stub of!
14"011 v. Montreal Cold Storage Co.. 2*‘* <ju"

!..

Action against by creditor 1 ithor-
ised by offieial referee—Discretion of ft. R 
Leave to appeal to Court of I ppeal—Crantfd 
—(/rare doubts—Dominion Wiudinn-tip H. 
ss. H. 110. /.It. 1—Sutherland. J.. held, th.it 
an Ofldal Referee under the D 
Winding-up Act had power, under that Ait 
and 'll'" delegated to him by the ( 
make an order granting a creditor !.,ue t«* 
bring an action against the liquidators of 
an insolvent company being wound . 
That the issues raised in the objection* ■ 
ilainliff's claim were of such a special ami 
miHirtant character as to warrant the it It. 

in authorising an independent action. T" 
eel, J., held, that there were grave doubts 
whether an action lies against a liquidât r 
in the absence of fraud, mala fid» * - |»r
sonal misconduct, and granted leave to ap
peal to the Court of Apitenl. He Harm I nk» 
Portland Cement Co., \otional Trout t'.> v.
Trusts J tiinniniti' Co. (1911), Is O VV
R. MO. 2 O. W. N. 7<;i, KWt.

Action against company in liquida
tion- Leave of Court—Action begun irt'li- 
out- -Dismissal.]—A company in liquidation 
continues to have a legal existence, and in 
order to exercise against it rights anterior 
to the liquidation, the action must be brought 
against the company itself, and mu iij.nn- 
ilie liquidator.— By virtue of the Winding-up 
Act. no action may be begun against n ai 
pany in liquidation without permiasion of the 
Court first obtained ; and an action begun 
without such permission will lx- dismissed. 
/.conard v. Otreat (IVOR), H Que. IV R. ■'

Action begun before srlnding-np 
order — Leave to proceed—Special circum- 
-tames. Titterington v. IHttrib"tors #’o. 
48 0. W. R. 328.

Action by liquidator — Dismissal — 
Leave fo appeal.] The liquidator "f a
pany in liquidation. w ii> a* I Ion 
dismissed, may with the leave of o Judi" 
appeal from that judgment to the Court ■' 
Review. Montreal Coal and Towing Co. v 
Standard Life Assurance Co., <1 Qm IV It 
243.

Action by liquidator —- Motion for 
have—Kotice to proposed defendant A 
petition whereby the liquidator of a company 
asks to be allowed to sue one of the debtor» 
thereof, need not he served upon the debtor.
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before its presentation to the Court or Judge. 
Comic Opera Co. o/ Montnal v. Desaulniert, 
7 Que. I». R. S3.

Action by liquidator— 7'o recover for 
breach of contract—For rale of flood* — In- 
nolvent company in default of payment for 
preriou* delict rie*.]—Divisional Court held 
I Riddell. dissenting). that the liquidators 
of an insolvent com pit n.v having goods bought 
on credit with instalments unpaid for, have 
no right to demand future deliveries without 
paying for them in cash on delivery and 
also paying the price of the former deliver
ies notwithstanding the fact that the con
tract contained that " each monthly deliv
ery is to be treated ns a separate contract, 
independent of deliveries of other months.”

Hr p. Chalmer* (1873), L. It. 8 Ch. App. 
280. followed.—Judgment of Britton. J., Hi 
O. W R. «it*4. I O. W. N. 1073. affirmed. 
Hamilton V. Hamilton Steel Co. (1011), 18 
O. W. R. 730, 2 O. W. N. 770. O. i,. R.

Action by liquidator- Want of author
isation—Pleading.]—The fact that the liqui
dator of a company has not been regularly 
authorised to institute an action, must be 
pleaded by an exception to the form, and 
not by a plea to the merits. Engineering 
Contract Co. v. Midland /fir. Co., 8 Que. P. 
K. 288.

Action by liquidator in bis own
mame without leave—(ieneral authority
to take proceedings. 8 to vert v. Lovett
<1900). 1 K. I,. R. 233.

Action for calls— Counterclaim for re- 
tcimion—l.t are to proceed refund—Leave to 
appeal.] — Previous to an order for the wind
ing-tin of the company under the Dominion 
Winding-up Act. an action had been brought 
by the company against a shareholder for un
paid rails, and the shareholder had delivered 
a defence and counterclaim praying that his 
application for shares should be cancelled on 
the ground of misrepresentation and of false 
and fraudulent statements in the prospectus :

lltld, that the shareholder could have in 
the winding-up proceedings all the relief that 
he claimed by his defence and counterclaim : 
and his application for leave to proceed in 
the action notwithstanding the winding-up 
order, was refused, but leave to apply again 
was reserved. Dictum of Strong, C.J.. in In 
re Hr** Manufacturing Co., 23 S. C. It. <144. 
at pp. (Htfi-0. explained. I.enve to appeal from 
the order of a Judge in Court affirming the 
dismissal by the referee of the application for 
leave to proceed, was refused. In re Paken- 
ham pork Parkina Co., 24 C. L. T. 18. « O. 
I- It 382. 2 #). W. R J«1. OKI. 4 O. W. R. 
22.

Actio* to set aside subscription for
shares — Continuation after order.] — If,
More » winding-up order, under R. S. C. c. 
12b. is made, a suit is brought against a com
pany by a shareholder to have his subscrip
tion set aside for fraud, he will he authorised 
on motion to continue his proceedings after 
the order has been obtained Johntton V. 
Ewart Co., 31 Que. S. C. 330.

Action to set aside subscription for
shares — Mi*rcpre*rntation—Power to pur
chase than* in uihtr companies.| Plaintiffs

sought to set aside iheir subscriptions for 
unpaid stock in the Distributors Co.. Ltd., on 
the ground of misrepresentation by the com
pany and defendant Carpenter, against whom 
they sought damages. The defendant Bar
ber counter-claimed to have both plaintiffs de
clared liable to be placed on the liai 
tributaries of the company which was being 
wound up. Plaintiff Foley set up the de
fence to the counterclaim that his company 
could not purchase shares in any other com
pany in the absence of a by-law expressly 
authorising it. and relied U|k»ii R. S. M. 1902, 
<•. 30. s. 08 :—Hi Id. u|M»n the evidence that 
the plaintiffs had failed to prove an> misre
presentations against the company or defend
ant Carpenter.—Held, also, that as the Foley 
Company were given the special power to 
purchase shares in other companies in their 
letters patent of incorporation, their vice- 
president and manager had acted within his 
wide general powers of management and his 
company was bound by his act. Royal Hank 
v. Turquand ( 185tP, «1 K. & B. 327. followed. 
Both plaintiffs were placid on the list of con
tributories, Foley for $7.300. and Montreuil 
for $1.300. with costs of the counterclaims 
to be paid by plaintiffs. Foley v. Harber and 
Montreuil v. Harber (1009),, 14 O. W. R. 
000. 1 O. W. N. 40.

Court of Appeal affirmed above judgment 
of Magee. .1. Foley v. Harber (1010), 10 O. 
V.. R. 007. 1 O. W. N. 1021».

Agreement between liquidator and
claimant—Creditor*— Sttliny a*idr—Mala 
fidi ' Ueetiny* of creditor*. |—An arrange
ment entered into between the liquidator of a 
company in liquidation and a claimant under 
s. 01 of R. S. ('. c. 121). and authorised by 
the Court, is binding on the creditors of the 
company, and others interested : it can only 
lie attacked on the ground of mala fide*. The 
purpose of 02 & 03 V. c. 43. which permits 
meetings of and consultations of creditors in 
certain cases, is not to repeal or modify s. 
01. hut to amplify it. Ward v. Mullin. 14 
Que. K B. 41».

Agreement with company after sub
scription for shares Payment othcr-
r i‘i thou in eitrli 'Ian tuba Joint Stork 
Cum panic* Act, **. jti. .»/. til—Set-off of 
debt* in trindinp-up.] — 1. After a person has 
subscribed in the ordinary manner for shares 
in a company incorporated by letters patent 
under tlie Manitoba Joint Stock Companies 

it. s M. Ifl02 c. ■'«<>. ami they have 
been allotted to him. it is not competent for 
the company to release him from his liabi
lity to pay for the shares in cash, by enter
ing into an agreement, even under seal, to 
issue to him fully paid and non-assessable 
shares in consideration of his covenants to do 
something in the future.—When such an 
agreement Included, with such covenants, a 
transfer of assets of doubtful value, but the 
circumstance» surrounding the agreement 
were such ns to make it a fraud upon the 
company, h was held void, and it was ordered 
that tlie subscribers for the shares should be 
settled upon the list of contributories in the 
winding-up of the company for the full 
amount of their shares.—Llkinfiton'* Ca*r. 
!.. R 2 Ch. 311, and Pellatt'* Ca*e. R. L. 2 
Cb 327. followed—chapman'* Can. 1189Til 1 
Ch. 771. Hood v. Fden. 3«t S C. R. 470. Re 
Hits. 23 S. C. R. 044, and Re Wrapg, [18971
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1 Ch. 7!Ni, distinguished.—it. The validity of 
mu-h an agreement may l»e Inquired into on 
the appliention before the Judge to settle the 
lift. It If not necessary to firing an Inde
pendent «ult to *et it «aide. Re Lddyatone 
Marine Inauranee Co., |1893] 3 t'h. and 
He Wragg, aupro. followed.-- 4. Subscriber* 
for share* in the company are not entitled 
in the winding-up to set off. against their 
liability to pay up the share*, claims for 
roods supplied to the company under such 
an agreement.—In re London Celluloid Co., 

.‘til Oh. It. 190, Maritime Hank v. Troop, 111 
8. C K. «6. McNeil'» Cate. 10 <> L It 
219, and In re Taraguaaau Steam Tramroad 
Co . Hlai-k «I Co.'» ra»e. I,. R. 8 Oh 254. 
folio Wet I In re Jonea and Moore Klr< trie 
Co., Junta and Moore'a Caae. 18 Man. L. It. 
640. 10 W !.. R 210

Application by unpaid vendor of ma
chinery for leave to bring action against com
pany to recover possession—Winding-up Act. 
-S. 133—Summary remedy—Rights of mort
gagee. lie Kurt; and McLe n Limited. 11
O. W. It. 437.

Application for—Pending appeal from
fudgmt nt again»! company — Inaolvcm y — 
" Demand in writing under aa. ,1 and J. c. 
/i-U II. S. C. HtUti. | Held, that a company 
may la* insolvent where none of the condi
tions in section 3 a lime exist, that i* if the 
first condition set out in sub-sec. (n> is to be 
restricted to the meaning given to it in sec. 
4. The present company i* found to Im- insol
vent as it cannot meet claims against it as 
they mature. To determine the question 
of insolvency it must be assumed that the 
judgment now outstanding will be sustained, 
although in ap|M*al. when beyond question 
it will not have sufficient assets to meet its 
liabilities. See here a translation of Ma>kay 
v. L'Aeaot in lion Coloniale. 13 R. L. 383, 
that a petitioning creditor i* not bound to 
make a demand for payment under see. 4 
glaive, when insolvency j* alleged. In re 
Hum inion Antimony Co., ft E. L. R. 177.

Application for leive to add company 
a* party »•» an action against directors for 
misfeasance in office, lie Ranmra' Loan and 
Saving» Co., Hr p. Toooood ( V.WNit, 8 O. W. 
R. 12.

Application for shores — Attempted
v'ithdruirai - Allotment Acceptance — 
Collât' ml condition Itepreaentation of agent 
—Se t-off claim for fire Ion*—Saakati heican 
Company'a Winding-up Ordinance, Hill I, c. 
SO. a. tj, a.-a. 2.]—Application by liquidator 
to settle list of contributories. J. signed 
an application for ten shares ou 1st May. 
On 2nd May, he wrote to the canvasser, with
drawing his application. On 4th May. J.'s 
application was accepted by isiard of direc
tors. and ten shares allotted to him. and 
notice thereof sent him on 10th May. On 
the 9th May. J. received a letter from the 
canvasser to the effect that before getting his 
letter of withdrawal, the application hud been 
sent in to the head office and J.'s notes had 
been discounted : Held, that the canvasser 
had no authority to receive a notice of with
drawal, and as J. had not brought home 
to the company knowledge of the receipt of 
his letter of withdrawal before allotment or at 
any time, he was entered on the list of con

tributories. R, applied for fifty sitar-, « t, 
were allotted to Ithn. and accepted by 
agent. The certificate sent to him wa 
turned by hint for correction. He was p: 
on the list. G. applied for twenty shv 
The company owed him $2.000 for fire i 
which had been adjusted.—Held, under ni..» 
sub-section, that 0. ha* a right ..f 
There is no authority in winding-up pmeet
ings giving costs to a contributor.\ /,
Globe Cire A**oranre Company. Robert-',, 
Caae (1000». 11 W. !.. R. 45. affirm.*!
W r. R 263.

Application for shares on unnsaal
terms Allotment on different terma — \0
notice given — No agreement completm 
Ro.vd. Iallowed defendants' appeal fm 
onler of Official Referee placing their in 
on list of contribntoriea. Coals to In- !.. 
by liquidator and paid out of assets, /,• 
Canadian Mail Ordera (1011). IS u W 1 
8.34. 2 O. W. X 882.

Appointment of liquidator Manae»r 
of business of principal creditor- Notice n 
shareholders—Sale of assets—4'otiiplciion 
Removal of liquidator, lie Guelph /,■/..«• 
Oil Co.. 2 O. W. R. 1131.

Appointment of permanent liquids-
tor -Liât of contributoriea.] -The appoitr 
aient of a liquidator, under tie* Winding-.!, 
Act. may fa* made even where the list - .* 
trihulories has not yet been prepared : Hi 
list need not necessarily be made by tin- pr 
visional liquidator In re Villeneuve Co u> J 
Trice lima.. 10 (J. I». R. 307.

Assets covered by debentures -High - 
of unsecured creditor—Right t-> winding up 
order. Re Alexander Itunhar t( Sona Co. i\ 
R. 19101. !» E. L. It. 217.

Assignment for creditors — Officer* 
— W age» Cnurity. | -Claims for arr.-ur 
salary, made by persons occupying tin- po
tions of president and vice-president of » . . 
pany. *mh salary being made payable utni r 
resolutions duly passed "therefor, are valid, 
and ui>oit the liquidation of the company ur 
payable in priorité io the claims of tin- .•> 
••taI body of creditors. Cane \. LanaU 
Lavinder v. I.angh g. 20 C. L. T. 9, 31 0 11 
254.

Bank - Inaolvency of — Winding-up 
Dividenda paid impairing capital Coni' 
ranee of dirertora in torong-doing of hank * 
officer»—Action ugainat dirertora by bank'» 
curator—liability.]—The bunk of V . ha 
ing suspended payment, plaintiff, who 
appointc.l curator, brought an action umi 
i lie Winding-up Act, R. S. C. c. 129, again 
defendants, the former directors of the ban 
alleging misfeasance and neglect of dut 
The acts chiefly complained of wen- the ad
vancing of large sums of money i > one •>' 
tlie eustomers of the bank, practically ex
hausting the capital and reserve of the bank 
upon the security of paper drawn upon 
IH'ople who were insolvent, or who had no 
existence, and. when the paper was return'd 
unpaid or unaccepted, retaining it and tren 
ing it as tsseta, A ho issuing improper ha 
nnee sheets, and paying dividends out ■"



713 COMPANY. 714

capital. The evidence shewed that, down 
to a certain date, the director* were misled 
by their cashier. in whom they had the full
est confidence, hut that, after the date re
ferred to. when they became aware that they 
had been deceived by the cashier, and that 
he had disobeyed instructions and that the 
resources of the hank were1 seriously i - 
solved, they still continued him in his former 
isisition without change: — Held. that the 
directors, in accepting that position, im
pliedly undertook that they had reasonable 
skill and ordinary ability for the discharge 
of the business in which they engaged. Imt 
that, in order to hold them accountable for 
the acts of their officer, gross negligence must 
be shewn, such negligence being a question 
of fact to be determined upon the evidence, 
and that the findings of the trial Judge in 
relation thereto, founded more or less upon 
conflict of fact and Inferences from the evi
dence, should not lie disturbed. -Held. also, 
that the directors were not obliged to ex
amine the hooks of the hank, hut th.il. if 
they became g ware of anything reasonabl 
suggesting the need of enquiry, it was their 
duty to seek for full information and ex
planation. Hrld, also. that, in retaining the 
cashier in office, after they became aware of 
his conduct and the manner in which lie had 
in rolved the re sou n es of the bank, they 
were guilty of indefensible misconduct, and 
were personally responsible for all losses sus
tained ns the result of his subsequent nets.— 
Hrld, also, flint the payment of » divide*! I 
after the directors became aware that the 
hank was wrecked, and that it could not 
reasonably hope to continue business, wa- 
ultra vires, and that they were personally 
liable in relation thereto. Per Russell, ,1. 
(concurring), that in view of the evidence of 
negligence on the part of the directors in the 
performance of their duties, their personal 
liability for losses incurred should commence 
at nn earlier date, and that in ibis cona 
tion it was not unreasonable to attribut- 
to them knowledge of the statements if the 
affairs of the hank prepared for the inform
ation of shareholders and the general pub
lic. Prr Longley. J. (also concurring), that 
flu* principle which relieves directors from 
liability where tln-v have relied upon the 
representations of their officials, is not to he 
extended to cases where facts nr.- brought 
to their attention leading them to suspect 
the integrity, skill and competence of such 
officials. Stnrrrt v. Tjovitt, 42 N. S- It. 449. 
5 fi L. R. 3»

Ban) ‘Motion I Of f Wi
4-t. It s. r. tm. m. »». M (21. I ; 
l our days' notin' -Curator's riaht to insist 
upon notice—(’oaf*. |—Petition by a creditor 
for at order winding up The Farmers' Rank 
•f Canada.—Riddell, J., held, that the pro
visions of the Winding-up Act. It. S. C. 1900. 
' 144, s. 13 (2) that “ four -lays* notice shall 
be given to the company before the making 
of" an application f»r a winding-up order, 
cannot he waived by the company; and where 
the full four days’ notice has not been given, 
a Judge has no power to make the order. 
The Consolidated Rules of Practice are not 
by any of the provisions of the Winding-up 
An made applieuhh s.» as to authorise the 
Court to shorten the time. Where a curator 
has been appointed for a bank, under the

Rank Ac. R. S C. 1900. c. 21». he is by 
I IT and 121 vested with all the powers whi- h 
directors and solicitor had before his ap
pointment : and after the appointment of a 
curator, the board of directors have no power 
t - give a solicitor authority to consent to a 
winding-up order or to anything which may 
have any effect upon the rights and interests 
of creditors; and it solicitor lias no such 
authority derivable from his farmer retainer 
by the hank : and in this case the consent, 
admission and waiver of a solicitor, purport
ing to art >n behalf of the hank, ihough 
made in good fai'h, after the appointment 
of tie- curator, had no validity.—An appli
cation for the winding-up of a hank wa> re
fused. the curator objecting to the notice. 
The Judge might have adjourned the hear
ing under s. 14 of the Winding-up A«'t. but 
as there were other applications pending, lie 
considered that the first applicant who was 
wholly regular should not he deprived of any 
advantage to which his adherence to the rules, 
statutes, and practice, entitled him.—The ap
plicant was ordered to pay costs to the cur
ator. who opposed the application, but not 
to creditors and others who appeared upon 
the hearing.—lt< McLean J ttrodie (11)10), 
17 O W. It. rvr.t. 2 O. W. N. 294. specially 
referred to. In rr Partner*' Hank ( 19101, 
17 O. W U. 1NH. 2 O. W. N. 023. 22 O. L. 
It 550

Bank -Provisional directors—Powers of— 
Payment of tomtnission on sales of share*— 
Shan* issued at a premium — Haul, never 
began business — Winding-up of bank—Li
ability of provisional directors under Wind
ing up let, i z ! : Impait tnt nt of > apital 
llank i t. h*. I !. M. |—MeAndrew. K.C.. 
Special Referee, found that the provisional 
directors of The Monarch Rank were liable 
to the liquidator for breach of tru.it or mis
feasance under < 123 of the Winding-up Act. 
The acts for which the Referee found them 
liable were the payments of money returned 
by them by or on behalf of the hunk with
out any statutory or other authority for su- li 
payments. On appeal, Teetzel, J.. held, that 
the powers of the hank, and of the provi
sional directors acting for it, depended en
tirely upon the provisions of the Rank Act, 
and the provisional directors had no power 
to authorise payment out of the funds of the 
hank of commissions to persons who obtained 
subscriptions for shares of the capital stock ; 
and. in the winding-up of the hunk, under 
the ground of breach of trust or misfeasance, 
to pay to the liquidator the sums which had 
improperly been paid under their authority. 
—Provisions of the Rank Act considered.— 
Quare, whether even shareholders* directors 
would have authority under the Rank Act 
to pay commissions for obtaining subscrip
tion- for stock.—One of the provisional di
rectors did not authorise or direct to be paid 
any monev for commission, except in one 
instance, wheu lie, with the others, signed a 
cheque for $700 ’on account of commis
sions ; " at most he was aware of other pay
ment.' being made by his co-directors :—Held, 
following Young v. \aval Military and Civil 
Service Co-operative Society of South Africa, 
11905! 1 K. R. UM7. that In* was liable for 
tin- $70o only. He Monarch Hank 11910), 
17 O \\ It. 901. 2 O. W N 430. 22 O. L* 
It. 510.
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Bank Act—Hills of the Vault—Deposit 
receipt» .Not negotiable securities- Only as
signable < hoses in action—Claims disallowed. 
He ('miml Hank. H* p. Morion ( 1XK1M. .'to 
C. L T. 424.

Bank deposits against double liabil
ity | — A contributory under the Dom.
W india* it|i Act is entitled to «et off a de
posit account against claim against him un
der the double liability clause of the Hank 
Act. I'r Cmtrnl Itank, Hr p. llarri*on «(■
stand,ma ( 18KS'. MU'. H. T. 271.

Before an order for eale of on insol-
'•nt railway i* made under Kxvhequer Court 
Act. II. ». r. ( HNWI. C. 14(1. S. an. an enquiry 
before a referee into the validity and priority 
of the claims of creditors may la- ordered. 
Hoyal TruMt f'o. v. Hair dr Chah art Hir. Co.
(1S07), 13 Bx. c. B. 1.

Bonne stock— of than» an paid up
to person* ah, ml y .shareholder* -Ab*i nee of 
*ub*iription and allotment — Acceptant — 
Stork certificate*—So money paid or valut 
given — Statutory liability. | — Promoters 
of a company finding difficulty in getting 
stock su bac ri bed agreed that when the com
pany obtained a Isinus of $l."i,(HX) from the 
town, that flTi.tldO of iiaid-up stock would 
be allotted and distributed pro rata among 
the subscribers. This was done. Stock was 
allotted and certificates issued and received 
by these subscribers :—Held, in .inding-up 
proceedings, that the holders of this bonus 
stock were liable to be placed o i the list of 
contributories. Judgment of Pritfon, J.. 14 
O. XV. It. 332. h (firmed. In rr Corn trail Fur- 
nitare Co. (11110). 13 O. XV It. «14. 20 O. 
L M. 320.

Building society — Incorporation under 
Ontario Act — Objects of incorporation — 
Validity of shares issued outside of province 
—Constitutional law—H. N. A. Act, •. 112, 
cl. II—Carrying on business in Nova Scotia 
— laiws of Nova Scotia—License— l>>an Cor
poration* Act — By-laws — Failure of con
sideration-position of shareholder» as credi
tors. Hr York County Loan and Saving* Co., 
11 O. XV. It. 307.

Building society Shares — Holders
of permanent stock Liability as contributor
ies—Right to rank as claimant»—By-laws of 
company—Subscription — permanent shares 
partly |»aid-up—Acceptance of shares and of 
dividends thereon Building Societies Act— 
Ixian Corporations Act—Power to Issue per
manent «hares — Inherent right — Termin
ating shares — Conversion Into permanent 
shares — Itr fa,to share* — Invalidity of 
objection to. after winding-up order—(8 X*. 
c. 27. s. 4 (O.I — Non-applicability—Contri
bution between shareholders inter #c—Debit
ing holders of permanent shares not fully 
paid up with amount due—Personal judg
ment. Hr York County Loan and Nanny* 
Co., 1‘ermam nt Shareholder*' Claim, 11 O. 
XV K. «24.

Bnilding society—Shareholders in ar
rears Shares not lapsed—Shares lapsed but 
subject to revival—Right to rank on assets 
of company for dividend pari pa**u with 
shan holders not In arrears—Rights of sus

pension and revival, whether exereiseall.- 
after winding-up order — Statutes r. 
laws—Applic-a'ions for shares — Shan .. 
tiftcates Forfeiture Terminating sham
— Ixmn Corporations Act — Amendment 
Amounts owing on shares — Adjust inn • 
among shareholders inter *e—Contributum 
Hr York ('ounty Loan and Saving* Co., <'«.«, 
of Shan holder* in Arrear*, 11 O. XX'. I! 7*'t.

Building society — Matured shares — 
XX i'hdraw >»•!• sharee Hy-laws
certificates— Preferential payment Kff" : 
of insolvent y—Ixmn Corporations Act -b lull
ing as to date of Insolvency—Ixmses of co.i 
party -Debiting against shareholders Shan 
holders' rights against assets—Distribution 
part pa**u. Hr 1 ark County Loan and Sn, 
tug* Co., Claim of lloldtr* of Ma tun.I and 
W ithdrawable Share*, 11 O. XV. R. 8Kk

Calling meeting to approve of ar
rangement with bondholders In rt
Curt Hood t'ual Co., 1 K. !,. It. 81.

Calling the liquidator into the case
Proredurt c. /*. Ill, » t . K.

?Otij.|—It is not by motion, but by an or
dinary writ of summons that the liquidator 
of a company may be called into a pending 
«nit. Standard Mutual Fire In*. Co. v. hum. 
Mutual Fire In*. Co. (1010), 11 Que. P !{.MB.

Calls—Action for—Petition by liquidator 
to continue action — (Jppo*ilion to., A 
shareholder, sued for calls by n company 
which has gone into liquidation after action 
brought, cannot oppose the petition of tie 
liquidator for permission to prosecute tie 
action in the name of the company, by alby 
ing that the obligation of the defendant to 
contribute to the assets of the company «an 
only la- worked out by virtue of a fresh call 
mode by the liquidator, which must is- based 
upon the amount necessary to discharge the 
debts of the company and the costs vf
liquidation, which would render uaeli thi
former calls, but the shareholder will be 
permitted to plead these grounds in the na
tion continued by the liquidator. I iiioria 
Mutual Fire In*. Co. v. hcrome. 21 Que. S 
C. 310.

Charter members- Mention in the Ut
ter* pat, nt of thiir aubttriplion to tin - up- 
ital Winding-up — Con tribu tori,* Link 
of organisation of the company. |—A j •• r»"ti 
joining others in asking for incorporation I y 
letters patent as a joint stock company, and 
is described in these letters as the subscriber 
of n specified number of shares, is a share 
holder, and in ease of a winding up can not 
avoid the position of a contributory -n tl" 
pretext that the company has not been 
definitely organised and lie has not approved 
the com mets that caused the winding up. 
I.afhur v. Vf. Armour, 18 Que. K. H. 4IW,
« K. U It. b"

Claim against a seats—Solicitor*' bill 
St ti in* in procuring incorporation sen t"* 
after incorporation—Taking benefit of l»_ 
*i**ment to pay for *ercin*-—He*erri
— Appropriation of payment* — Mai*n<til
ing of a»*et*. |—1. A company ineorp-.rated 
by a special Act are not liable for the ex
pense of procuring incorporation, m the aft-
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•ciK* of a provision in the Act tbat t!ir com
pany shall be no liable, unies» after incor- 
po'ation they agree to pay such expense» ; 
an- solicitor» have no equitable claim against 
a co npany for the coat* of procuring such an 
Act, . n the ground that the company have 
taken he benefit of their service*.-—/* rr 
F.nqliah am! t'olonial l*roduir Co.. f 11MM;| 
2 Oh. 43.". followed.—2. Where, however, the 
company have made a payment on account 
to their solicitor*, the solicitor* may Iw per
mitted to appropriate Much payment to their 
claim for pre-incorporation coats, a* wa* 
done in the above cited case.—The company 
in pns-e** of winding-up was a mutual hail 
insurance company, and the Act permitted the 
director* to make assessment* annually to 
cover only losses by hail during the crop sea
son and the expense* for the year, and no 
assessment could he made to pay any part of 
the solicitors’ bill, part of which was for 
work done for the company after incorpora- 
tion. There wa*. however, a reserve fund 
accumulated under the Act which might “be 
applied by the director* to pay off such 
liabilities of the company a* may not be 
provided for out of the ordinary receipts for 
the same or any succeeding year : " —Held, 
that those creditor* for the payment of whose 
claim* an assessment could be made should 
be compelled, in the first place, to have re
course to that method of payment, so a* to 
leave the reserve fund available, a» far a* 
possible, to pay such portion of the solici
tor»' bill as the company were liable for; 
that the assessment already made should 
stand, the proceeds to lie applied first in pay
ment of the claims agi in*t the company other 
than the coat* in que* ion: and that any re
maining debt*, including the amount found 
due on taxation to the solicitor* for sendees 
subsequent to the incor|s>ration. should rank 
pro rata on the reserve fund, after payment 
of the receiver's costs. Rr Crown Mutual 
Hail Jnauraner t'o., S W. L. It. 580, IS Man. 
I* R. 51.

Claim far repossession of good*
Sale to com pong unth r conditional contract
— Contraii before intnrporafion — Accept
ance o/ qooda—Paymt nt of part of prut — 
Power to lontrait without aeal—Judgment
— Validity of contract—Eatoppcl—l.iquidator
— Fie turn — Failure to rrgiatrr contract
— Title to floodn — Effet t of judgment — 
Ketinguiahmt nt of condition.] — It is not 
necessary to the validity of a contract 
by an incorporated company that it 
’-iiould be under seal, when the contract la 
for r aids of a character likely to be required 
in t e business the company are authorised 
to carry on.— In the absence of evidence that 
a company have adopted a special seal, if 
seals are placed after the signatures of the 
president and secretary, accompanied by a 
testimonium < la use (aukaiiog that the parties 
have set their hands and seals to the docu
ment, the agreement is to Is* deemed as be
ing under the company’s weal.—An Incorpor
ated company, again»! whom judgment has 
been entered in an action founded upon an 
agreement for the sale of goods, are estopped 
I-1 the judgment from setting up the alleged 
Invalidity of the contract, and such estoppel 
will also extend to the liquidators of the 
company in case of winding-up proceedings.

A chattel sold under the condition that 
•he title «hall remain in the seller until pay

ment id the price, does not lose its character 
as a chattel by being so anmxed to the soil 
as nlherwi-e to be n fixture, except as 
agiln*t a bona fide purchaser for value with
out notice.—It is not essential to the validity 
of a conditional sale as between the parties 
that it should !*• registered.—The recovery 
of judgment in an action hy the seller against 
the buyer does not extinguish the condition 
that the title shall remain in the buyer.— 
Semble, that a company, having accepted 
goods purporting to Is- sold by an agreement 
made in the name of the company prior to 
incorporation, and having paid promissory 
note* for a portion of the price, are estopped 
as against the seller of the good» from deny
ing that the agreement I» as valid and bind
ing --n the company as if formally executed 
under the seal of the company subsequent 
to incorporation. — Re Sorthumbrrland .4 o- 
tnue Hotel t'o.. 33 t’h. I>. HI. distinguished. 
—Hou urd v. I’ati nt Ivory Manufacturera 
t'o.. 3b Ch. I». 150, followed. Rc Rrtl lleer 
Millino and Fit valor t’o., .Stratford Mill 
Ituildino Co.’* Claim, 7 W. L. R. 2S4, 1 Alta. 
1* If. 237.

Claim of bank on securities assigned 
by company—Sot ici of alignment to per-
• I i hit on Hi.uritie* -Mini net of—Statua 
of lufuidator to obfi i t. ]—Held, that the On
tario I tank was entitled to certain securities 
assigned to them by the insolvent company 
notwithstanding notice of the assignment had 
not been given to those liable on the securi
ties. Rt William Hamilton Manufacturing 
t'o. (IVOlli. 1 O. W. N. «1. 14 O. W. R. 
12*5.

Above judgment of Meredith. C.J.. affirmed 
by hivisional Court. Re Wm. Hamilton Mfg. 
t'o. (1910), 1 O. W. X. 421.

Claim* of creditor* — Lien on goodt
nohi- Rifiht of liquidator—Conditional Saha 
I it—Hilla of Sale .|cl,J—The claimants sold 

the Mimpany a machine upon an order signed 
by the company, the condition* of which were 
that the company should |«y a part of the 
price in cash and the balance in instalments, 
with interest on such Instalments payable 
with iii. ia»t <>f ih. m. and that iii'i<‘ 
should not |>asH to the company until the 
money* payable by them under the order, as 
well as under any other orders which might 
be given by the company to the claimants, 
should be paid. At the lime of the com
mencement of the winding-up of the company, 
one instalment, the interest, and a further 
sum for g-snls ordered after the first order, 
remained unpaid. The liquidator came into 
possession of the machine, and sold it to 
II.. subject to an alleged lien in favour of 
ihe claimants for the amount of the unpaid 
instalment only :—Held, that the rights of 
the « lniinants under the contract still exis'ed. 
and were not affected by the Bills of Sale 
and Chattel Mortgage Act, nor by the Act 
respecting Conditional Sales of Chattels, nor 
by the liquidator’s sale to II., and they were 
entitled to recover the full amount due un
der the terms of the order out of the estate. 
hi n Canadian Camera and Opthal Co.. A. 
R. William* Co.'a Claim, 22 Occ. X. t»77, 2 
<>. !.. It. 077.

Claims of creditor*— Secured creditor$
M itkdruwul. | < reditt r » holding fully

secured claim» and content to n ly thereon.
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without Mvkiox to share in tb«* distribution 
of the other assets, cannot be compelled to tile 
their claim» in the winding-up proceeding* 
under the Ikmiini.m Winding-up Act. R. S 
C. c. 1211. and have them adjudicated upon 
therein : and where such creditors, w ithout 
any intention to submit to auch adjudication, 
had filed with the liquidator affidavit* proving 
their claim», leave was given them to with
draw such claim», leave also lieing given to 
one of such creditors, who had an unsecured 
debt, to file a claim limited thereto In re 
Brampton da* Co., 22 C. L. T. .170. 4 O. !.. 
H. .W. 1 O. W. R. M3.

Claim» of creditors Nel-of.J— Against 
a claim of a person upon the assets of a com
pany in liquidation, based upon a lease, the 
company cannot set-off damages which it 
allege» it has suffered by reason of the claim
ant ; and allegations of such damages will he 
struck out upon demurrer. In re Montreal 
Cold Storogi• and Fronting Co.. Mullins 
Claim. 4 Que. P. R. 341

Claim for money lent—Power to bor-
rou Ihlujution of powers— Manager—Seal 
of company, j — The vice-president and the 
manager of a loan and saving» company iu- 
structed a broker to buy shares of the com
pany's stock " to keep it up." He did so. 
paying a ten per cent, margin upon the pur
chase with the funds of the company paid t > 
him by cheque, and the balance by a loan 
obtained on the shares bought, which were 
transferred to the lender. This was without
* he knowledge or sanction of the hoard of 
directors. Just before prn<-ceding» were taken 
to wind np the company the manager signed 
his name as manager and affixed the seal 
<'f the company to a writing addressed to the 
lender acknowledging the indebtedness of the 
company t>> the lender:—//eM, that the man 
ager and vice-president had no power by dele
gation nr otherwise in borrow money for the 
company, and that the affixing of the seal to 
the document referred to was an unauthorised 
*‘*t of the manager; and. therefore, the . luim 
«•f the lender to prove as a creditor of the 
company for the amount advanced upon the 
stuck could not be allowed. In rc Farmer» 
!.. «( x. Co.. F.jc Home S. A L. Co., 121 Occ. 
N. 883.

Claims of > reditora — Contestation —
Fart-> ulars—Titar. |— In u contes.ation of the 
daim of n creditor against tin insolvent com
pany in liquidate n. it i* too late for the con
testant to démuni, particulars a month after 
the filing of the <'infestation of the claim. 
In rc Montreal Cold Storage and Freezing 
Co., Mullins Claim, 4 Que. |\ R. 340.

Claims of creditors — Delay in prr-
tintiny- Excuse Merits Lean to fence 
application—Statute.) In the winding-up <>f 
a life insurance company, the liquidator's list 
of claimants was ft let! iu the Master's office 
OU rub June. 11M10, and a proper advertise
ment was published requiring claims to he 
delivered to the liquidator on or before the 
7th May. lUUO On the l'.ith April. Rail, the
• laimaut applied to the Master to amend the 
list of claimants by increasing the amount for 
which lie was entitled to rank : Held, that 
the claimant. < omiug In a ft ei bt time ill
for filing claims, was hound to shew upon

affidavit some prima fane case of m ri», ml 
to explain the reasons fur his delay im i mi i 
in with his claim. The claims of . redit u 
should not be shut out so long a- there - 
mains unadministered a portion of the fum 
applicable for their payment. Even where , , 
application is dismiss*»] for want if , i 
affidavit shewing merits and explaining del... 
the dismissal may well be without prejudi • 
to a further application u|H>n proper i i-veri 
but in this case the rights of the elaimr 
had been entirely cut off by an enactment >' 
the Legislature, to which a retrospective eff. 
had been given, and it would, therefore, he of

o the claimant to permit him 
to renew his application. In re Merchant* 
l.ife Association of Toronto, Hoover's ('men
22 <* L. T 21.

“ Clerks or other persons **—Includes 
commercial travellers—H'ages and <•/;- »■

Assignment of eluim—Rights of a*»igt 
and assignee. |—Itiddell. J.. held, that > 
mercial travellers are within the meaning 
"" clerks and other person»" mentioned in

of the I tom. Winding up Act nd 
are entitled to be collocated hy special prt 
lege over other creditor» for their salar 
eluding sums paid for espeneee Jf« Hit 
III am ( 1U06), « O. W. It. 474. approved ail 
explained.—Held, further, t liât a " dumm 
dim-tor, who is in fact a commercial t rav
is excluded from the above class of prefer I 
< reditors, as it would not do to allow i 
director to better his position by assert in: 
that he had not done his duty a* a dir-'i 
—Held, also, that for the ptirp-of abm • 
enactment an assignee stands in the shoe.-. of 
his assignor.—Lee v. Freidman ( V.*n ', 11 n 
W. It 11.», 20 O. !.. It. 4»: ttirney -, I , 
ionto Milk Co. I 11102'. 1 O. W. It. 73d. 0.
!. R I lh nor i 1 on. Vail Ord 
t 1H07». 10 O. W. It. 10111. and lien,,,try v 
tteid < 11N(7). 10 O. W. It. «22. f.dl 
Mackenzie v. Maple Mountain i I'.aKM. 14 •• 
W. It. 1200. If. O. W. R 228. 20 III II 
170. tiir», specially referred : ». Morh'-k, 
<f Cline, Ltd., F.x p. Sards tin*! > '•>>■•■""/
i mm. I* n w. it ma, 2 o. w. n 7<»i. 

(1. L. It.

Company holding shares as pledges I
When a company mis no pow.-r under its 

charter to become owner of hunk share- 
in acquire any other title than that of 
pledgee, such company in winding-up pr-»- -•-■I 
ings cannot be treated as an ordinary li >! i r 
or purchaser of such shares su as to be made 
subject to the double liability danse iu i 
Hank Act. Where a company having u 
thorlt.v to borrow money from other 1 1
punies, or individuals, pledges its own *!in-.-s 
•< a security for a loan, the company link 
log the loan thereon cannot be made a 
trlbutory in the proceedings for the wimlM: 
up of such borrowing company. Theref.tr.- 
where an Insurance company loaned money 
to a hank, and took as security for -. 
a transfer of certain shares • .f the 
which loan was repaid before the in-- .Iv-uw 
of the luink. but the shares though re-1ran 
ferred by the insurance company wet-- > >' 
accepted in the books of the hank, as 1
. mi red hy the Rank Act. the insura »........
puny was held not liable to contribute tn 
i he winding-up of the hank in respect <>• 
such shares. Ife Central Hank. \. 1 lAr
Ins. Co.’s Case (1800), 30 C. I. T 27T».
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Companies Winding-up Ordinance, 
1903, s. 4, s.-s. (3)—Companies Ordin
ance, ts. / /> Contributories—t'ondu-
.si rrness of lint ai ton tribut oriet — Ren judi- 
, uta—Alleged insolvent y of company—G'om- 
.ititutianal laïc—Necessity for meeting of 
director/# to call general meeting of share
holders to pan* irinding-up resolution—Irregu
larities—Shuns payable in cash-—Time for 
filing agreement under s. 43—Shares sub
scribed for by memorandum of association 
\\ h> n deemed issued.)—Share* in the capital 
stock of a company, registered under the 
Companies Ordinance, which have been sub
scribed for by the memorandum of associa
tion, are deemed to be issued at the date of 
the registration of the company ( Dalton Time 
Lock t o. v. Italian, t'a; L. T. It. 704. fol
lowed) ; consequently an agreement filed with 
the Registrar of Joint Stock Companies sub
sequent to such date, although the share 
certificates were not issued until after such 
tiling, cannot ta- relied on to relieve the share
holder from his liability to pay for the shares 
in cash, under the Companies Ordinance, s. 
43 (x).—Semble, that the decision of the 
Judge in settling the list of contributories 
in winding-up proceedings, is, ns to ail ques
tions involved, res judicata. — Semble, that 
the mere fact that a company have liabilities, 
and have decided that in view if them they 
are unable to carry on their business, is not 
proof of “ insolvency.”—Where no regular 
meeting of directors was held to proceed to 
convene the extraordinary meeting of the 
c mpun.y to consider a resolution for wind
ing up, but it was shewn that the requisite 
number of shareholders had joined in the re
quisition pursuant to s. 118 of the Com
panies Ordinance, among them being all the 
directors, all of whom subsequently signed 
mi endorsement directing the secretary - 
himself a director—to rail the meeting :— 
Held, that the want of a regular meeting of 
the director* was n mere irregularity, and 
did not invalidate the meeting of share
holders subsequently held, in pursuance of 
notice given by the secretary, at which the 
winding-up resolution was passed. Re Hay- 
naft (lobl Reduction Co., til) !.. J. Ch t'»7. 
and Re State of Wyoming Syndicate, [llml | 
2 Ch. 431. distinguished. Southern Countits 
Deposit Hank v. Rider, 73 L. T. It. 374. fol
lowed. Red ftetr Mill and Elevator t'o, \. 
Hall, 1 Alta. L. It. 530.

Companies Winding-np Ordinance,
1603—Companies (Irdinaiuc, ss. }J, 110, 

tti), us non inh tl by 7 Edir. YU. e. 
s. IS, s.-s. («; " — Contributories — Shan t 
payable in cash—Time for signing agreement 
under s .jj—Shares subscribed for by mem
orandum of association, when deemed issued 
—Time for filing agreement—flranting relief 

— "Just and equitable" Special circum
stances.]—Shares in the capital stock of the 
company, registered under the Companies Or
dinance. which have been subscribed for by 
the memorandum of association, are deemed 
to lie issued at the date of the registration 
of the company. Red liter Mill and Elevator 
Co. v. Hull, i Alta. I* It. 5.30. followed.— 
Consequently an agreement filed with the 
Registrar of Joint Stock Companies, subse
quent to such date, although the share certi
ficates were not issued until after such fil
ing. cannot be relied on to relieve the share

holder from a liability to pay for the shares 
in question under the Companies Ordinance, 
s. 43. The repeal of *. 43 by 7 Kdw. VII. 
c. 5, s. 13, s.-s. 4. has not altered the liability 
of the shareholder in the above respect so 
far as the liability existed at the date of the 
repeal of the section. Section 43, read with 
-, 47 of the Companies Ordinance, fixes the 
liability in such case. The effect of the new 
sul*-section substituted for s.-s. (<»i of s. 110 
of the Companies Ordinance by 7 Edw. VII. 
c. 5. s. 13, s.-s. (fil, is to continue the 
liability to pay in cash, in the absence of a 
contract of sale or for services or other con
sideration in respect of which such allotment 
was made, hut to permit of the contract be
ing tiled subsequent to the issue of the shares, 
within the time specified. The consideration, 
however, for which the shares were issued must 
be a valuable consideration, and must have 
been something «listing at the time and not
something subsequently accruing. The pro
vision that " the Court, if satisfied that the 
omission to file the contract or a sufficient 
contract was accidental or due to inadvert
ence, or that for any other reason it is just 
and equitable to grunt relief,” has no appli
cation where there was no contract at all in 
existence at the time of the issue of the 
shares. In any case, before granting relief, 
tli>- applicant must satisfy the Court that 
creditors will not be Injuriously affected by 
the order. — Consideration of the circum- 
stan ' i in this case u hlch rendered it not
" just and equitable " to grant relief. — 
Qua re, whether it is possible for a subscriber 
to a memorandum of association to escape 
liability for payment in cash for the shares 
subscribed for. and if so, under what con
sideration. Discussion of cases. In re Red 
I leer Mill and Elevator Co., Macdonald's 
t as-, 1 Alta. L. It. 538.

Composition with creditors—Approval
ii ■ Termination of u indi ig-up Rt -
sumption of busint ss— \ction against tom- 
pan y—Cosition uf liquidator.]—Where a com
pany in liquidation have made a composition 
with the majority of their creditors (in this 
- u~e more than four-fifths), and such transac
tion has been declared valid and proper to he 
< urried out, by a judgment of the Superior 
Court, the company will he regarded as hav
ing resumed the direction of their affairs, and 
the powers of the liquidator have ceased. If 
an action is brought against the company, 
they cannot by exception to the form allege 
that the action has not been author!: d by the 
Court, and that the liquidator has not been 
made a party. Rrauehrmin v. Canadian 
\ lit igation of the st, Lair mice Co.. 10 Que. 
1\ R. 41.

Compromise of claim by liquidator
Approval of refer* v Application by delien- 

• > holders for leave appeal as a class - 
Previous appointment -*f solicitors—Special 
purpose—Costs. Re Farmers' Loan and Rav
ings Co.. 2 O. W. R. 854, 3 O. W. R. 837.

Conditional application for shares. 1
—Defendant Davis applied for shares on con
dition that no further calls would be made 
thereon, and the shares were allotted him o- 
said condition, lie gave his cheque in pay
ment. ami proxy to vote on «aid shares, but 
objection was raised as to his right to vote 
on the shares, as they had been sold at a
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very largo discount When defendant was in 
formed of the objection being rained he at 
once ntopped payment of his cheque and in
formed the president that he would have noth
ing to do with the alia re* :—Held, under the 
rircumstance*. that defendant'* name nhould 
lie removed from the list of contributor!e*. 
In rr Hnihray Timr Tahir* pub. Vo., Ex p. 
Sandy 42 Hi. 1>. IW. diatinguiahed
The president having been placed on the 
list of cootribetories, f-.r the amount <>f de
fendant I »avis’ cheque, for misfeasance for 
acquiexciug in the stopping of payment of 
same, it was held that as Davis had the 
right to stop payment, there was no duty 
imposed u|s»n the defendant president to en
deavour to collect the money to which the 
company was not entitled, and his name 
should be removed from the list of contribu
tories. Judgment of Teetzel. J.. IS O. I,. If. 
Sfti 13 O. W. If. It132. 1037. revemed. In 
rr Lokt Ont. \av. Vo. (MHO), 13 O. W. It. 
23. -St <). L If. 191.

Conditional anbeoription for shares]
—The project of the establishment <>f a 
company for the pur|s»*e of carrying on build
ing operations, involved the acquisition of the 
works of an existing company, and the ex
tension of the business by providing addi
tional capital, buildings ami machinery, the 
bidders of stock in the existing company to 
surrender I be same tad accept itot k In 
the new concern, the capital stock of 
Which was fixed at $100,000 and the 
p- id up capital at $30,000. A subscription 
list was opened, and was signed by a number 
of persous for an amount something less than 
the paid up capital. A committee of sub
scribers to the new stock was appointed to 
act with the directors of the company with 
a view to the immediate commencement of 
operations and u cull of 26 per cent, "ii the 
Stock was made and was paid by 27 out of 41» 
subscribers. After certain liabilities had been 
incurred for machinery, materials, &<■., the 
project was abandoned, and a petition was 
tiled to have the persons who paid the call 
made ii|kiii the stin k made contributories in 
winding-up proceedings:—Ibid, refusing the 
application with costs ( 1 » that the stock sub
scriptions being conditional upon an arrange 
ment for the union of the two (salies going 
through as a whole, and the project having 
fallen through, there was a failure of con
sideration. ami there was nothing to prevent 
the subscribers who paid the <all from recov
ering back tile amounts paid by them. (2> 
The payment oi the call, under the circum
stances. did not waive the condition. Drys- 
ilale, J., dissenting :—Hrld. that the suis
se riliers by their conduct ratified the action 
of the committee and were estopped from 
disputing their liability. In re Victor Wood 
Work*. 43 X. 8. It. 3tS, 7 K. 1* It. 66.

Conditional subscription for shares
—Allotment— Xoticr* of call* — .1 keener of 
by-law* or retolution of director*.]—<1. agreed 
with a director to take $2,000 stock and to 
pay for same by a rebate of 10 |wr cent, from 
each month’s account. This was in writing 
signed by a director, but never signed by the 
company. No allotment of stock wa* ever 
made. He nev.-r attended meetings as a 
*tockbolder:—Held, be is not a contributory. 
lie Canadian HrVirker Engine Company. 

w i:

72*

Confirmation of scheme of rearrange-
meat -Opiiosit ion by shareholders. In ie 
Port Hood Coal Vo.. 1 K. I,. It. 19Ü.

Constitutionality of Act incorpor
ating loan company -Refusal of i >u, 
pany to accept payment of shares — Kff 
He Atla* ,j0an Vo. (1MKD, 30 C. I*. T.

Contestation of claim by liquidator
--Stay of proceedings until after ileleraiim 
lion—Discretion of Official Referee— App-.i 
dismissed with costs. He Standard Cobalt 
Aline* (1911), l.s <). VV. it. 333, 2 O. \\ \

Contestation of claims St curity.] 
The security requins! by the Winding-up ,V\ 
R. S. ('. c. 129, applies only to contestaii ,. 
of claims tiled or admitted by the divid-til 
sheet, and not to a contestation of the whole 
dividend sheet. In rr Union lirewery a rut 
Hyde. U Que. I». R. 393.

Contributory —Agreement by solicitor u 
pay for shares by services—Trustee—Diiiniv 
sal of solicitor—Discharge from liability. Iff 
I niou Fire In*. Vo., Cu*ton'« and Cornell'»
Cate*, ti O. W. R. 430.

Contributory — Application for shares 
— Withdrawal — Abstun ot allotment a i 
notin' — .Voher of (all.]—An agent of lue 
company canvassed the respondents to * 
scribe for shares uud took them to the com
pany's office, where they signed ami handed 
to the manager au application, nut under 
seal, by which they subscribed for 23 share* 
of the common stock of the company, ai tbe 
par value of $100 |ier share, for which they 
agreed to pay upon the delivery of the re- 

‘gular stock certificate. In the stock ledger 
of the compauy, under the names of the r 
spoudents and the heading “ common s'.- k " 
of the same dale as the application, an ervry 
was made, “ allotted Ismght Dr. 2Ô *ha - 
amount $2,ôtN), balance 23 share*. In 
$2.300." <)u the same day the res|s»nden *
gave the canvassing agent a cheque f >r $l'Ki 
mi account of the payment for the shares, in 
ou the following morning they detertnin > 
to withdraw from the application, and *r 
ped payment of the cheque, which hud livii 
already presented and payment refused t >r 
want of funds. On the same day tlici : i 
the agent that they would have nothing 
more to do with the stock they had nppl ■ l 
for. but they gave no written nr other n ■ 
of withdrawal. The company's minute book 
contained no note or entry nor was an\ evi
dence given of any resolution of the dir 
tors allotting stock to the respondents .r dir 
eeting notice of allotment to be sent v- tin "■
and a formal notice of allot men
sent. No attempt was made to enfor-t- pay
ment of their cheque, and they received n 
further communication on the subject >' 
shares until three months Inter, when H"1 
company's manager sent them notice of a < ill 
and demanded payment. There were two 
subsequent calls, of which notices were al—• 
sent to the respondents, and all three were 
authorised by resolutions of the director* 
Held, that neither of the respondents ever 
Vrame a shareholder of the company, and 
that they were therefore properly stni k off 
the list of contributories in n winding-up 
Ver Osler, J.A., that there had been no al
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lot ment or appropriation of specific sharos 
to the re*|Kindente; the entry of their names 
m tin' itock ledger was not < «elusive; the 
resolutions authorising the vail* dealing with 
stork which had been already allotted, could 
not be regarded as cultivaient to an allot
ment ; the fact that notices of calls were sent 
to the respondents amounted to nothing, if the 
Block bail not lieen already allotted to them 
by the directors.—Quare. |ter Osler, J.A.. 
wild lier notice of a call cat, be regarded a* 
equivalent to notice of allotment.—Semble, 
also. p«r Osler, J.A.. that, on the evidence, 
the respondent*, as they had a right to do. 
withdrew their application, and that this 
came to the notice of the company on the day- 
after the application win signed, which would 
be another answer to the liquidator’s demand. 
- /*• r Meredith. J.A.:—The real question is 
not whether there was or was not a formal 
allotment of slock, but is whether there was a 
concluded bargain for the sale of the shares; 
the onus of proof of the company's binding 
acceptance of the offer to buy was upon the 
liquidator, ami that was not clearly proved. 
I pou the whole evidence It ought to be found 
that there was no acceptance binding upon 
the company, at the time of the withdrawal of 
the offer to buy.—Order of Falconbridge. (’.

affirmed. He Canadian Tin Flair 
Decorating Vo., Morton'* Vote. 12 O. I* 11. 
f»W. 8 O W. 11 Xll.

Contributory - Bonui than» — Tram- 
fir of, before binding up — It inding-up Act— 
Dir ni or Breach of Trust—Compensation. | 
—Held, that a former bolder of bonus shares, 
which he had before winding-up transferred 
to persons entitled to hold them a» fully 
paid up. is not liable to be placed on the list 

■e contributories in respect to them, unie* 
subjected to such liability by the Act under 
which the company was created or some Ad 
relating thereto. —Semble, however, that such 
a shareholder, if a director, commits a breach 
of trust in being a party to the allotment of 
the shares as fully paid up, as well a* in put- 
ling them off on his transferees to the pre
judice of the company ns fully iaid-up 
shares ; and such a case Is a proper one 
for an order under s. 83 of the Winding-up 
Art for contribution by him by way of cont- 
jcenanticin in respect of such breath of trust. 
In ri Win it on Hiet Sugar Co., Freeman'» 
« ate. 12 O. L. It. 14!>. 7 O. W. It. «13.

Contributory —Calls—Increate of burden 
on than holder*. i Section 41» of the Windiiiu- 
up Act provides that no calls shall compel 
payment before maturity thereof, and that the 
extent of the liability of any contributory 
hhall not he increased by anything in the sec
tion contained :—He/d, that, under the above 
section, the liquidator of a company in liqui
dation cannot, with or without the authorisa
tion of the Court, make calls of such a nature 
as to make the obligations of the contributory 
more onerous than provided by the charter 
incorporating the company. In re lit ion a 
and Montreal Fire Ini. Vo. and Beaten and 
Hyde, 2il Que. 8. C. 282.

Contributory - Conaidcration for share» 
—Appial—It err rial of judgment* belote.] — 
11. and others, interested as creditor* and 
otherwise in a struggling firm, agreed to pur
chase the latter’- assets and form a com

pany to carry on its business, and they sever
ally subscribed for stock in the proposed 
company to an amount representing the value 
of the business after receiving financial aid 
which they undertook to furnish. A power 
of attorney was given to one of the parties 
to purchase the assets, which was doue, 
payment being made by the discount of a note 
for S2.UINI made by |1„ and Indorsed by an
other of the parties. The company having 
been formed, the assets were transferred, and 
the note was retired by a note of the com
pany for indorsed by II., which he
afterwards had to pay. II. also, or the com
pany in Buffalo of which he was manager, 
advanced money to a considerable amount for 
the company, which eventually went into 
liquidation. After the company was formed 
in pursuance .if the original agreement be
tween the parties, Block was Iwead to well 
of them ns fully paid up according to the 
amounts for which they respectively sub
scribed. and in the winding-up proceedings 
they were reflectively placed on the list of 
contributories for the total amount of said 
stock. The ruling of u referee in this respect 
was affirmed by a Judge of the High Court (3 
O. W. K. HMD. and by the Court of Apical 
(4 O. W. Il ..71». *ub nom. He linden Mach
inery Manufac turing Vo. » :—Held, reversing 
the judgment of the Court of Appeal, Davies 
anil Nesbitt. JJ.. dissenting, that, as all the 
proceedings were in good faith, and there was 
no misrepresentation of material facts, and 
as II. and 8. hail paid full value for their 
shares, the agreement by which they re
ceived them a- fully paid up was valid, and 
the order making them contributories should 
lie rescinded:- Held, per Davies and Nesbitt, 
JJ.. that, as II. ami 8. did not pay cash 
or its equivalent for any imrtion of the shares 
a< such, the order should aland :—Held, also, 
that it is the duty of the Supreme Court, if 
satisfied that the judgment in apiienl is 
erroneous, to reverse it even w hen it repre
sents the concurring view of three or any 
number of succeeaive Courts before whom the 
case baa been heard. Hood \ Eden, 25 t' L 
T. 110. 3« 8. V. It. 47*1.

Contributory — Defence — Fraud —
l.iguidator representing ir edit art.] — Sub
scribers for shares in n company, although 
they may maintain actions against the com
pany to cancel their subscriptions upon the 
ground of fraud, have not the same right 
against the liquidator of the company under a 
winding-up order, seeking to have them 
iilared upon the list of contributories, for he 
is then acting not In exercise of the rights of 
the company, but representing Its creditor*. 
Brotenlee v. Hyde (liMN'ii, Que. It. 1.“» K. B. 
221.

Contributory — Defence — Organisa-
tion of company. |—In proceedings to put an 
alleged shareholder on the list of contribu
tories and to obtain payment of the balance 
of stock subscribed by him, he Is not entitled 
to plead that conditions precedent to the 
organisation of the company were not ful
filled. and that the company never validly ex
isted. Vommon v. Hr Arthur, 21» 8. C. R. 
231». followed. In re Victoria Montreal Fire 
Int. Co., ti Que. P. R. 3118.

Contributory — Director — Entries in 
register li-vilutlon of director»—Attempt
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lo get rid of liability. Hr Cement Stone and 
Huilding Co., K pan'* rase (19001, H < » \v 
R. »'4i. 320.

Contributory — Payment for share* —1
He WiortoM if cet Sugar Co., Jar fit's (ate. 
:* O W. ft. 042, <U7.

Contributory — Payment for shares —

blli.y for shrinkage iu iiwh-ih. He .North Hug
Supply Vo., tl O. W. It N5.

Contributory—Petitioner for incorpora
tion—8uh*c-ription for «hare*—Memorandum 
of association—Dim-tor and presidem of 
< otnpuny. He Cement Stout and Huildino 
Ce. M< lit am't Case (HMD. 8 O. W It. JtM.

Contributory Preference shores—Com
mun shun » Ilyin. Director» Mlotnunt 
of shares—Delegation Terms — notification 
—Acceptance—Hstoppel. | — Shareholders of 
the company passed a resolution in fa tour of 
creation of preference stock, with a direction 
to directors to pass a by-law, which dir- « tors 
failed to do:—Held, that sec. 22 of the Ont. 
Companies Act not having been complied 
with, there was no valid creation of prefer
ence stock, and (»., a person who had signed 
an application for It; shares of preference 
stork, could not lie held liable a- a contri
butory in respect of these shares, there Iw-ing 
no acquiescence, delay, or conduct on his part 
to estop him from alleging and shewing that, 
at time when he made his application, and 
thenceforth until the liquidation proceedings, 
the company were not in a position to give 
him that f<<r which he applied.—<1. also ap
plied in writing for 8 shares of common stock, 
and undertook to accept same or any less 
amount, paying therefor $tM> per share accord
ing to terms named in prospectus. But, in 
lieu of thosr terms, it was arranged between 
<5. and an agent of the company that he 
should give a promissory note at twelve 
months for the whole amount, which was 
done. The application was never brought 
before or dealt with by the directors, hut the 
secretary notified <1. that the directors had 
allotted him the shares in accordance with
hi* applh ation. Pbey had not, boa ever,
liasseel a by-law or otherwise ordained, ns 
required by s. 20; they had merely passed 
a resolution that " the secretary be Instructed 
to allot all stock as applications are passed 
in //< Id, that the dim-tors could not dele
gate iheir duty to a subordinate officer, and 
there never was any valid acceptance of 

application, and he was, therefore, not 
liable as a contributory in respect of the 8 
share*.—Held, also, upon evidence, that, at 
the time- of <i.'s application, tin- company 
held no shares of common stock which they 
could validly allot to him In case of It., an
other person charged :is a contributory:— 
Held, that it was covered by decision in <i.'s 
ca*e. the additional circumstances set out in 
the report making no difference.—In case of 
II. another person charged a* a contribu
tory, the allotment of shares was professed 
to he made- by secretery, and noth 
was given in same manner, and under same 
circumstance* and authority as in the other 
cases. But at the time of II.*» application 
there were -hares of common stock which 
could have been allotted. II. gave his pro

misse ry note for the price of share* for which 
he applied, and afterwards made payment* 
thereon, and he attended meetings of shar. 
holder* and moved resolutions thereat. II* 
had no notice, however, until after the lau
dation. of any irregularities in the errnti, n 
of preference stock, and was not aware ,.f t|„ 
irregularities in connection with the all. tm,, 
of share* :—Held, that, as there was n.. 
trac t in fact, both by reason of there Iwing i. 
preferred stoc k in existence and want of ail, i 
"•«•nt, making payment* in Ignorance ,,f ii„„ 
facts was not a conclusive act, and attend
ance and conduct at meeting was not sue b an 
ac tive participation in the affairs nml I,- 
as to debar any question as to the status <f 
an alleged shareholder. If there was an 
holding of himself out a*- a shareholder it 
H„ it was not under circumstances which 
could affec t creditors or create any change 
of position to their prejudice.—Order- <• 
Anglin. J.. affirmed. He J'nkenham pork 
Packing Co., (iallotcay's ('««, Hodman, 
Case, Higginbotham's Case (190(1). 12 O I,
R. Kio. 7 o. w. it. one.

Co» tribn tories S bfl riptioB 
—Agreement with company for issue of paid- 
up share* — Consideration - Accord and 
atiafaction — Invalidity of agreement 

i Itra rire». He Jones and Moore Eleett, 
Co. of Manitoba, 7 W. !.. It. 527.

Contributories Subscription for *A<zr*« 
—Contract under seal - Offer Aeiepi- 
ante — Allotmtnt — Notict | — Respondent 
by a writing under seal dated 29th July. 
1903. subacribeel for one share of the <un 
pany. and agreed to pay $100 for it, 10 per 
cent, on application, 15 per cent, on allé - 
ment, 25 per cent, two months thereafter, 
and balance aw director* might deem adv ■ 
able. It was arranged that the- company 
should draw u|M>n respondent for amount 
payable on application. On the m-tt day 
and before anything had been done by tin 
company, respondent wrote to the company 
cancelling his subscription. The comimny 
drew on respondent for the lu per c-iit . I 
he refused to accept the draft, and. Iw-mg 
pressed by the company by letter of the pith 
September, 11MNÎ, to accept the draft, again 
declined to do so. On the 8th Septc-mher. 
11*0.3, a resolution was passed by the direct, i- 
“ that the stock now subscriln-d be allotted 
and notice went to each subscriber that »• 
are drawing on them for their second |>« 
ment.” The- company did not draw on di
res pc indent for the second payment, and h 
was not notified < f the allotment, but I - 
name was recorded in the book required by 
w. 71 of the Ontario Ompanles A1' t<- I» 
kept by the company n« a -hareholder bold
ing one share. He was not afterwards iu 
any way treated or dealt with ns a share 
holder. Iu a proceeding for the winding-up 
of the company, it was sought to make hi' 
liable a- a contributory : Held, following 
Nelson Coke and Has Co. V. Prllatt, 4 <> I- 
R. 481, that the instrument signed by the 
respondent was not a mere offer which he 
could withdraw lie fore acceptance; hut that 
the company never accepted or intended to 
accept him ns a shareholder unless the down 
payment of 10 per cent, was made, and, 
after the refusal to make that payment, they 
made It evident that they bad not accepted
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him ; and, oven if they had accepted 
him, it was not shewn that the acceptance 
was communicated to him : and he was not, 
therefore, liable a« a contributory. Re Pro
vincial f/rorer* Limited, Cald, rwood's (’âne,
'» O. L. R. 7«5. O. XV. It 714.

Contributories — Shares—Payment —
Evidence uf. Re Baden Mm him i y Manu-
fact aria§ Co., 3 O. XV. It. l!m. 4 O XV. It. 
:i7ti.

Contributories—Subscriptions for shares
Payment—Transfer of property—Defective 

organisation of company. Re Wakefield Mini 
< o., 4 O. W. It. MR, R O W. It. :N. 7 O. 
W. If KM. 108.

Contributories- Subscription for shares
Payments on—Appropriation — Statute— 

Making shareholder incorporator of a new 
company—Powers of Dominion Parliament— 
Acquiescence. Re .1 this Loan Co., Green's 
ran,. :t O. W. It m»4.

Contributory — Allotment — By-law — 
•' Otherwise ordain"—Winding-up. | — Hill 
signed application for 1 share of The Pro
vincial Grocers Limited. On receipt <>f the 
application the secretary of the company 
placed Mill's name on th.- “shareholders’ 
list ” of the company, notified him of the 
receipt of his application and drew on him 
for $10, the first payment, which he paid :— 
Held, all these acts must be regarded as 
evidence that the directors, instead of pass
ing a by-law, had " otherwise ordained” the 
allotment of the 1 share of stock to Hill, and 
: he respondent was therefore placed on the 
list of contributories in the winding-up of 
the company, to the amount of $!M). Re Pro
vincial Grocers Limited, Hill's Case, t» O. W.
R tot. io o i i; Ml

Contributory—Holder of shares as col
lateral security for accommodation paper— 
Ontario Companies Act, s. lift. Rr Perrin 
/‘for Co., Mian’s Cane, 11 O. W. It. 18<l. 12 
O. XV. It. 387.

Contributories—Subscription for shares 
—Payment by set-off against price of prop
erty purchased for company—Hona fides 
Agreement. Re C, H. C. Corset Co.. 12 O. 
W. R. 185.

Contributory — Shares—Allotment : Re 
Publishers' Syndicate, Hart's Case, 1 O. W. 
It. 508.

Contributory — Shareholder — Bonus
shares — Liability on. Re H'iarfoa Beet 
Sugar Co., Kydd's Case, t! O. W. R. 401, 5»0.

Contributory — Shareholder—Subscrip
tion-Transfer—“ Entry duly made”—Allot
ment—Rooks of company — Liability. Re 
Sprouted l-'ond Co., Hudson's Case, (1 O. W. 
II. 514.

Contributory — Shares issued as fully
paid — Company winding-up.] — Appeal by 
Alexander McNeil from a portion of an order 
of .1. A. McAndrew, Official Referee, made in 
proceedings for the winding-up of the com
pany. setting the appellant upon the list of 
contributories for $1,1175, n balance due upon 

c c.L.—24

238 shares ; and an appeal by the liqu.dator 
of the company from a portion of the same 
order, which allowed a set-off of $1.500 for 
advances made by McNeil for the benefit of 
the company, pro tanto. against the $1.075:— 
Held, McNeil bad no defence to the applica
tion of the liquidator to put him on the list 
of contributories for the amount actually 
unpaid in respect of the shares :—Held, the 
right of set-off did not exist, on the broad 
ground of absence of mutuality between the 
claim of the liquidator against McNeil and 
.YeNeil’s claim as a creditor of the company. 
Li initiator's appeal allowed with costs. Re 
Winrton Beet Sugar Manufacturing Co.. .!/<•- 
Xeil's Case, R O. XV. R. <137. 10 O. I* R. 21».

Contributory—Shares issued as paid—
Jurisdiction of Master to enquire as to actual 
payment — Book-keeping entries—Credit of 
company's own moneys — Audit—Estoppel. 
Re Harris, Campbell, and Boyden Furniture 
i'o. of Ottawa. Douglas's ('use, 5 O. XX'. It. 
514. 04»

Contributory — Subscription for shares
—Extrinsic evidence—Placing shares—Com
mission—Payment for shares — Contract— 
Consideration Transfer of assets. Re Co- 
opérât in Cycle and Motor Co., 1 <>. XX’. It.
778.

Contributory — Subscription for shares
Allotment Shares previously allotted to 

another—Making the other a contributory— 
Agreement t<> repossess and resell — Rights 
against creditors after winding-up order. Re 
Ifenderson Roller Bearing Manufacturing 
Co.. Croat's Case. 11 O. XV. It. 3311.

Costs of company appearing on peti
tion. Re H'iarfoa Beet Sugar Co., 3 O. 
XV. R. 31*3.

Costs of second petition. Re Algoma 
Commercial Co., Re llgoma Steel < Rt 
Lake Superior Power Co., 3 O. XX’. R. 14».

Creditors' claim — Banking company —
— Liquidators’ accounts — Guarantee pre
miums paid by liquidator. Re Central Bank 
of Canada, ti O. XV. R 372-3.

Creditors' clalmi— Breach of contract— 
Damages.] — On payment of \ subscription 
fee of $10.50 t<> a publishing company, cer
tificates were issued by the company to the 
subscribers, guaranteeing to such purchasers 
the privilege for five years of purchasing 
all books, magazines, periodicals, and other 
printed matter, at the prices quoted in the 
company's catalogue and bulletins, but sub
ject to ordinary trade fluctuations, and under
taking to act for such subscribers ns agents 
for the purchase, at lowest possible prices, 
of the books, etc., not contained in such cata
logue. The certificates were not transferable 
and were only available to subscribers for 
their personal and family use and benefit. Be
fore the exptr.x of the above period, an order 
was obtained for the winding-up of the com
pany. whereupon certain subscribers claimed 
to rank on the assets ns creditors in respect 
of damages alleged to have been sustained by 
them through the company's failure to supply 
them with hooks, etc., during the residue of 
the term .—Held, that only nominal damage*



731 COMPANY. 731
won* recoverable, for beyond this the damages 
were of too speculative or conjectural a na- 
tun- to be maintained nor could any part 
of the aubacrlptlona In* recovered hark on 
the ground ot it being unearned Decision of 
FalconbrMttP. (’.J.. 1 l>. W. It. 725. reversed. 
In re puhli*hrr»' Syndicate. 24 <*. !.. T. 122. 
7 O. !.. It 22*. 3 O. W. It. 114

Creditors’ claims — Jurisdiction — ,4 c- 
tinn in ( ir« uil Court—I'rannfcr to Superior 
Court.}—The Winding-up Art has established 
a special tribunal of exclusive jurisdiction, to 
wit. the Superior Court, for the disposal of 
claims against a company in liquidation: an 
action brought in the Circuit Court will there
fore hr referred to the Superior Court. Hot
ter v. International Steel Co., 10 Que. I*. It.

Creditors' claims L«M mm puny —
Priorities—Debenture holder».] — Appeal by 
the Elgin Loan Co. from the disallowance by 
the Master in Ordin wy of their claim, iti the 
proceedings to wind up the Atlas Ismn Co., 
to rank upon the estate of the latter in re
spect of a debenture of that Co. for $00.000,
dated Slat May, 1002, payable t<> the Elgin 
Loan Co., or order, on 2nd .lanuary. 11*17. 
with interest at 5 |a*r rent, per annum, pay
able half-yearly, the whole lieing collaterally 
secured by 375 shares of tlie eupital stock 
of the Ikimlnion D*an Co. Finding #>f the 
Master reversisi. and a reference back, with 
directions to allow the claim of the Elgin 
I>inn Co. to the extent of the amount 
of the loan and interest upon it. and with 
leave to the Elgin Loan Co., if they mo de
sired. to amend the proof by making an alter
native claim ill rea|iert of the moneys on de-
neelt with the Atiaa htu Co., and the Elgin 
I Sian Co. must value their security and give 
credit accordingly. Ile Alla» Loan Co., Elgin 
loan Co.'» t laim. 3 O. W. It. 7iM. 5 O. W. 
R M 9 0 L R Ml

Creditors' claims — Shareholder» con- 
tributing to rearm fund ]—By s. 17. s.-s. 
It of the Isian Corporations Act. It. H. O. 
1SH7. c. 2iKV " it shall be lawful for any 
such corporation to constitute and maintain 
n reserve fund out of the earnings or other 
Income of the corporation not required for 
the present liabilities of the corporation." 
By a by-law of the above named company 
it was provided that "a reserve fund shall 
be maintained consisting of the sums already 
set apart and forming such fund, together 
with such sums as may be contributed and 
added thereto, or as the directors shall, from 
time to time, deduct or retain from the un
divided profits, and together with the pro
fits and increase of such sura.” An amount 
equal to 26 per cent, tif the amount of the 
capital stock of the company having been 
previously set apart as a reserve fund, the 
shun holders of the company were, in 1001. 
invited by the directors to make it up to 100 
per cent, by contributions to the reserve 
fund. No further by-law was passed. Many 
of the shareholders paid to the company 
sunie which were credited to the reserve fund, 
and upon which they received interest at 
dividend rates :—Held, that In the w inding- 
up of the company the creditors who had so 
contributed were not entitled to rank as credi
tors upon the assets of the company in re

spect of the sums so contributed. In re If- 
Ian Loan Co. (Claim» on Renrrve Fund'. '_i 
<\ L. T. .<21. 3 O. W. B WM. 6HH. 7:»t 
<>. W. It. 4.72, 7 O. !.. It. 7f*l » O !.. It. 4.is

Creditors’ claims—Salaries of directors
- Resolution of board not continued by -h 

holders. I{r Ontario Ftpre»» Co.. Hireei-.i 
Claim», ti O. W. It. 431.

Creditors' claims Valuing security
Guaranty. Ifr Patent Cloth Itoard Co. /„> 
p. Hank of Ot taira and Worthinr/ton. n
W. U. 373. 826.

Creditor Cowpromite irith liquidator 
Arrount —,/uritdietion of Ma»tcr. | v 
appeal by a bank from an order
Master in Ordinary, in proceedings under 
the Winding-up Act. dim-ting the bank i 
furnish the liquidator with an account 
n\\ moneys received from tlie proceeds <-f •!). 
insurance moneys referred to in an ngre. 
between the bank and the liquidator
an account of all expenditures, a ml dir--, 
ing the hunk to credit and allow ilie liipi 
da tor the amount of the counsel fees mx. ' 
in the liills of costs in certain actions hrouev 
for the recovery of insurance moneys. 'I1, 
agreement provided that the Bank should p 
over to the liquidator ten j>er cent, of fte
net proceeds from nil insurance 
ttint the liquidator was not to question t 
validity of the assignment of the policies •
I lie hank ; and that the liquidator was t-> 
Instruct counsel to appear for the bank nni 
ns formally representing the hank, hut in the 
interest of the creditors, and assist to l!i 
fullest extent jstssible the recovery of tie* 
claims:—Held, that the agreement was a 
mere compromise between two persons at 
arms’ length. The hank was simply au otr 
aider compromising with the liquidator, uul 
upon the facts nothing had occurred to r..*i- 
fer any jurisdiction upon the Master, h te 
Jakm Futon t o. fie L T BM

Creditors—Preferred claim — Trust 
Moneys collected and deposited in a ban 
He International Mercantile Agency. Limited. 
7 O. W. R. 7U5

Creditors’ claim — Right to prove I lan 
on stork really owned by insolvent compati' 
—Trading in its own shares—Acknowled.- 
ment by officers of company under seal 
company- < Malm not allowed. Fern ■ 
Loan »{• Saving» Co. ( 1!*»11, 30 < ' L T. 
357.

Creditors’ claims Shareholders contr 
hut ing to reserve fund—Loan Corporation* 
Act, It. K. (>. UXf>7l. c. 205. IL I f/-i* /. -<»» 
Co. (Claims on Reserve Fundi (!!«►! ».
C. L T. 371. reversed. 24 <’ I,. T. <21. 3 " 
W. It. OHM, 5 O. W. R 452, 7 O. L. It 
it O. I* It. 468.

Creditors opposing petition \ral>
to enter appearance — Cu»t».]—Held, tlm' 
creditors and debenture holders who neglected 
to enter an appearance to a winding-up peti
tion, as required by Rule 56 of the Wind in.' 
up Rules passed hy the Judges on the 1- 
October, 18IHI, but who appeared by the cou
se I on tlie return of the petition, which wa< 
dismissed with costs, were not entitled <■ 
costs. The fact that their counsel was
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heard without objection by the petitioner** 
counsel make* no difference. In re Albion 
Ironu'orka Co., 10 B. C. It. 851

Debenture-holders — Mortgage — Re
ceiver. |—In n suit to enforce n mortgage 
to secure debenture* issued by the defendant 
company, a receiver wan appointed. Subse
quently a winding-up order was made against 
the company, and official liquidators were ap
pointed. The liquidators disputed the valid
ity of the mortgage and the extent of the pro
perty covered by it :—Held, that the receiver 
should not Is* discharged. An order appoint
ing a receiver ou behalf of debenture-holders 
secured by the mortgage was varied to be 
limited to property descrils-d in the mortgage. 
Hank of Montreal v. Maritime Sulphide Fibre 
Vo.. 22 C. L. T. 37, 2 X. H. Eq. llep». 838.

Debenture holders— Relative rights of 
depositors and debenture holders. Re Atlaa 
Loan Co. (l'.HMi, :U) V. L. T. 420.

Debenture-holder Preferred share
holder. In re Tottquoy Cold Mining Co., 1 K. 
L. H. 142.

Discretion - Alignment for the hem fit 
of creditor».\—When an assignment for the 
benefit of its creditors has been made by a 
company, a creditor of the company is not 
entitled as of course to a winding-up order. 
A discretion to grant or refuse the order 
exit* » notwithstanding the making of the as
sign lient. Wakefield Rattan Co. v. Hamilton 
M A p CO., 24 O. It. 107. and Re Maple Leaf 
Hairy Co., 2 O. !.. It. 590, approved. Re 
William Lamb Manufacturing t o., 32 O. It. 
248, considered. Where an assignment for 
the benefit of its creditors had been made by 
a company, and its assets had I teen sold with 
the approval of the great majority of its cre
ditors and shareholders, an application to 
wind up the company made by a creditor and 
shareholder who had taken part in all the 
proceeding*, and had himself tried to purchase 
the asset*, was refused. Judgment of Teet- 
*el, J., 2 O. W. R. KM. 1081. affirmed In 
re Struthy H ire Fence Co., 24 <*. L. T. 807. 
8 O. L. It. ISO. 3 O. W. It. 88».

Distress for rent — Sale — Leave of 
Court. |—A distress for rent is not avoided 
by proceedings taken under the Winding-up 
Act. R. S. ('. c. 121), to put a company into 
liquidation, if the distress he made before the 
winding-up order. Quirrc, whether a sale 
may Is* made under the distress without the 
leave of the Court In re Cohrell (R. C.) 
Candy Co., 35 X. B. llep*. «13.

Distribution and collocation — Privi
leged claim — Fsprnte» for preservation of 
estate—Fire insurance premiuma—Practice 
—Fx parte inscription—Xotice.)—M. ac
quired the factory and plant of an insolvent 
company, which had been sold under execu
tion by the sheriff, and, pending litigation 
during the winding-up of the company, oper
ated and maintained the factory as u going 
concern. The sheriff's sale was set aside, 
and M. then abandoned the property to the 
curator of the estate, and tiled a claim a* a 
privileged creditor, for necessary and useful 
expenses incurred by him iu preserving the 
property for the general benefit of the mass

of creditors, including therein charges for 
moneys paid as premiums on policies of fire 
insurance effected in his own name during 
the time he had held possession : Held. that, 
in the absence of evidence to shew that such 
Insurance had been so effected otherwise than 
for his own exclusive interest, he could not 
he collocated by special privilege on the dis
tribution of the proceeds of the estate for 
the amounts « the premiums.—When the 
appeal first came on for hearing upon in
scription ex parte, on suggestion by one of the 
creditor* not made a party to the appeal, the 
Court ordered the postponement of the hear
ing in order that all interested parties might 
he notified of the appeal. McDougall v. La 
lla"gar Il'Hoehelapa, 27 ('. L. T. 780. 8» 
K C. It. 318.

istribution of surplus — Shareholder* 
Hy-lau» — Resolution#.] — A municipal 

autvr company, incorporated under the On
tario Joint Stock Companies \ct, sold their 
undertaking and franchise to the municipal- 
ity, and passed ;i resolution providing for 
payment at par value to the shareholder* of 
he stock allotted to them in proportion to the 

amounts paid on their respective shares and
for ................. . the liabilities and the costs
of winding-up, &<•.. and directed that the 
surplus should be distributed amongst the 
members according to their interest. By by
law of the company, holders of second pre
ference shares were to be paid dividends at 
i; per cent., and for a period of five years 
wen* not to participate further in the profits 
of the company. In case of default in pay
ment of any dividend, the deficiency was to 
lie paid •oil of the nd profits of succeeding 
years, and no dividend was to be paid on 
the ordinary stock until such deficiency 
should he fully paid. Second preference 
shareholders also had the right, under the by
law. upon foregoing their secured dividend 
of « per cent., to surrender their shares and 
receive the par va I .«* thereof, or a correspond
ing number of ordinary shares, in which case 
they would have the same rights and privi
leges as the ordinary shareholders : but none 
of them exercised this option. The by-law 
also provided that. In the event of the com
pany being wound up. if any surplus of the 
capital assets of the company was to he re
turned to shareholders, the holder* of second 
preference shares were to be paid the full 
amount of their shares and all dividends 
before the return of the capital of any ordin
ary shares. “ and. subject thereto and to 
the first preference stock, the holders of the 
ordinary shares shall he entitled to such 
surplus of i he capital assets —Held, that 
the second preference shareholders were not 
entitled to share in the surplus awets: Held, 
also, that the surplus was divisible among the 
ordinary shareholder* in proportion to the 
amount of their shares, not to the amounts 
paid on their shares. Hindi V. Cropper. 14 
App. (’as. 525. followed. Morrow \. Prtrr- 
borouoh Water Co., 22 C. L. T. 320, 4 O. I* 
It. .121. 1 O. W It. 312.

Distribution of treasury stock as 
fully paid up stock - Xothing paid there
for—Liability to be placed upon list of con
tributories. |—Directors made a ratable distri
bution of treasury stock among the existing 
shareholders (for which nothing was given 
to the company), nnfl i-stied share certificates

9
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ns fully paid-up stock :—Held, that the issue 
of the stork wns in violation of the statute 
and ultra vire», and all who shared in the 
distribution were alike liable to be placed on 
the list of contributories, ns fnr ns necessary, 
upon and under the liquidation. It- Clinton 
Thnskrr Co. (1910), 1' O. W. It 045, 200. 
L. R. MB.

Dominion company — Head office — 
./mm-ili-lion. |—-A petition for a winding-up 
order in res isn't of a company incorporated by 
Ikiminion letters patent must be presented in 
the province where the company have their 
head office. Wetzel (Il IV.) Co. v. Oriental 
Hillc Co., 9 Que. Ie. R. 280.

Dominion Winding-up Act—Applica
bility t-i tom panics incorporated under pro
vincial legislation—Insolvency -Evidence of.\ 
-An application was made under the Domin

ion Winding-up Act to wind up a company 
incorporated under the provisions of the 
North-West Territories Companies Ordinance, 
v. 20 of 1901. Evidence was adduced for the 
i urpoee of shewing that the company were 
insolvent, but this was largely dependent upon 
hearsay:—Held, that the Dominion Winding- 
ip Act i • 144, R. 8. C. 19061. applies ouly 
to corporations incorporated under provincial 
legislation when it is shewn that such corpor
ations are insolvent, in liquidation, or in pro
cess of being wound up, and as it was not 
shewn that the corporation in question were 
in liquidation or being wound up, and as 
there was no sufficient evidence to establish 
insolvency, the Dominion Act did not apply. 
In n Xclson Ford Lumber Co., 1 Sask. L. R.

■ I i: 188
Dominion Winding-up Act—Appliia- 

tion to provincial corporation—Insolvency. \ 
—The provisions of the I>otninion Winding- 
up Act ( R. S. C. 1906 c. 114 i do not apply 
to a company incorporated under the Ontario 
Companies Act, unless such company are 
shewn to be insolvent. Ite Cramp Steel Co., 
16 O. I,. R. 230. 11 O. W. It. 133.

Dominion Winding up Act. s. 6—Con
struction- Trading company incorporated un
der Territorial Companies Ordinance—Appli
cation of Act—Failure to shew insolvency. 
lie Xclson Ford Lumber Co., 9 W. L. R. 438.

Estoppel. |—Defendant originally agreed 
to subscribe for four shares of #00 each. He 
informed the secretary that his liability was 
to be limited to #200. The company tendered 
him eight shares and he accepted them, 
paying his #200 therefor. The stock certi
ficate stated that the shares were fully paid 
up. Defendant received a dividend on the 
eight shares:—Held, that the company could 
not issue shares at a discount under the Unt. 
Companies Act, and the defendant having 
accepted the eight shares and the dividend 
thereon, he was liable to be placed on the list 
of contributories. Ite Xiayara Falla H. d S.
Co. (19101. IS O. W. It. 326.

Execution — Opposition — Coats.] — 
A party attempting to execute a judgment 
against the property of a company in liqui
dation will be adjudged to pay the costs in
curred by an opposition made to such execu
tion by the liquidator. (Irent Xorth-Weatern 
Telegraph Co. v. Le Monde Journal Co., S 
Que. I». R. 379.

Execution — Seizun of goods after notice 
of petition — Lien of execution creditor •— 
Winding-up let —Change in wording by 
S. C. 1906.]—Rub-section 1 of s. 84 of the 
Winding-up Act. R. S. C. 1906. e. 144. so far 
as applicable to the rights of an execution 
creditor under n writ of execution against the 
goods of n company placed In the sheriff's 
hands after the commencement of tin- wind
ing-up. is not different in effect from s. i;i; of 
ihe Winding-up Act as it stood in the former 
Revised Statutes of 1886, and the execution 
creditor cannot proceed to realise his judg
ment out of the goods of the company 
Qutere, what would lie the result in a nt>e 
where the sheriff had sold the goods and had 
the proceeds of the si le in his hands when 
notice of the petition was served?— Vnder 
the Act as it stood before the last revision the 
money would have gone to the liquidator; 
but. to obtain that result under the present 
Act, s.-s. 2 of s. 84 would have to be read 
into s.-s. 1. Ite Ideal Furnishing Co.. Stic 
art-McDonald Co.'a Case, 7 W. L. R. 008, 17

Federal companies — Appointment of 
liquidator—Votit< of appointment to contri
butories, shareholders and members— List of 
contributories fixed by the Court.]- -Notwith
standing the provision of s. 27. c. 141 R. S 
C. 1906, regarding the necessary notice to 
he given to «•••editors, contributories, shnn 
holders and members for the appointment of 
a liquidator for a company in liquidation, it 
is not necessary that the list of contributories 
has been fixed by the Court, because the stat
ute provides for this in a subsequent sc. 
tion (48). Moreover, it full' ws from the 
context of the two sections that this list must 
lie prepared by the liquidator appointed. La 
t'ir Villeneuve V. Price tiros., 1909, 36 Que. 
S. <*. 395.

Fees of the liquidator - /tight to re
tain chattels.] — Vnder section 1713 <’. (*., 
the liquidator of an Insolvent company ban
no right to retain the books, papers, or chat
tels of the company for the amount lie has 
advanced or for his salary. Itoss v. Walker
(1909), 10 Que. 1\ R. 428.

Filin* exception to the form —Authoi 
isation of Court. \ —An exception to the form 
tiled by a company in liquidation without the 
authorisation of the Court or Judge will ! • 
dismissed with coats. Iles jardins v. Lauri- 
Fnginc Co., 7 Que. 1». R. 228.

Final order—Appealable order — On/- 
dissolving company—Order rescinding ]—On 
the 24th March, 1902, a County Court Judge 
made an order upon an affidavit of one of the 
liquidators, declaring that the association 
-hould he and was dissolved. On the 2D
June, 1908. upon the application of a cei 
tain dissatisfied r.hareholder, an order was 
made by the Judge revoking his former order, 
and also another order which had been made 
by him on the 7th April, 1902, that no ac
tion should he proceeded with against the 
association except by leave of the Court 
Held, that the order of the 21st June, 1902. 
was an appealable order, for, even if the 
appeal to the Court of Appeal given by s. 
L’7 uf the Winding-up Act was to be restricted 
in its construction to appeals from final 
orders, yet the order of the 21st June, 1902,
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might he properly described as a final order, 
since ii put an end to the order of dissolu- 
tion theretofore made:- ll'ld. also, Madon
na». J.A.. dissent iente, that the County Court 
Judge had no authority to make n order such 
ns the one of the 21st June. 11)02. inasmuch 
as he had no other material before him when 
making the order than he had when making 
that «if the 24th March, and there was no rea
son for saying that he had been misled in 
making the former order or that any fact had 
been suppressed and that, therefore, the pro- 
tier way to have attacked the order of the 
24th Matvh was by appeal, and not by appli
cation to the Judge to rescind it after tt 
had been acted upon and become effective. 
In re Equitable Savings, Loan, and Building 
\ssoeiatwn. 23 C. !.. T. 182, ti O. !.. it. 
28, l " W. It. 571. 2 « » xv li 880

Final order Appeal — Security - 
Waiver,] A winding-up order is a final 
order. The respondent in an appeal from a 
winding-up order, after the time limited by 
h.-s. 3 of s. 27 of the Companies Winding- 
up Act, 1 SDH. for furnishing securi y had ex
pired. demanded security for the costs of 
the appeal: llchl, that the respondent bad 
waived bis right to have the appeal dismissed 
on the ground that the security was not ori
ginally furnished in time. In rv Florida Min
ing t o.. 2*2 C. !.. T. 244. 8 B. C. It. 388.

Fire insurance - Policy — Intercut of 
bank Hank \>t — Oral agreement — Id
ea n ere. |—Where a company is being wound 
up under the New Brunswick Winding-up 
Act. a bank i< entitled to an order for tin- 
pay ment to it of the proceeds of policies 
of tire insurance effected by the company on 
their property, and made payable, in case of 
loss, to the bank, ns interest may appear, 
under a verbal agreement between the bank 
and the company that the policies should be 
so effected as security for advances which 
the bank from time to time might make, the 
bank having no interest in the property in
sured Such a transaction is not prohibited 
by s. t'rl of the Bank Act. 1800. In re She- 
diae Hoot and Shoe Co., 37 X. B !$. 08.

Foreign company -- Conflict of lairs 
\ssrts in Manitoba—Garnishment—Jurisdie- 
tion ! A debt owing by a esldent of this
Province to a foreign corporation, though 
payable at its place of business in a foreign 
state, is nevertheless an asset of such corpor
ation In Manitoba within the meaning of Rule 
V.H! (h i of the Queen's Bench Act, 1805, as 
added to by til V. c. 13. so ns to give the 
Court jurisdiction to entertain an action 
which could not otherwise be brought in this 
Province.—Blackwood x. The Queen. 8 App. 
Cas. 82. Commissioner of Stainps v. Hope, 
1181111 A. C. 17«1, and In re Muudslay. [1IM*I| 
1 Oh. 0«)2. followed. — But when proceed
ings in bankruptcy had been commenced 
against the foreign corporation and a tempor
ary receiver of all its assets appointed before 
the commencement of the action here, in 
which a garnishing order hail been made at
taching such debt, it was held that such debt 
had ceased to be an asset in Manitoba such 
■is would confer jurisdiction on tin- Court in 
the action under the abov«- mentioned Rule, 
and that the action should be dismissed with 
costs.—It is au established principle of Eng

lish law that tlv attachment or assignment 
by involuntary proceedings under the bank
ruptcy laws of a foreign country in which a 
bnnkrupt is domiciled affects or transfers the 
title to bis purely personal property in Eng
land. unless the rights of citizens under some 
special statute are prejudicially affected; 
and such principle should be adopted here.— 
In re Oriental Inland Strain Co.. L. R. 1» 
('h. 007. and Sill v. Worntcick, 1 II. Bl. 
followed : Held, also, tlint, at the commence
ment of the action, the company had no as
sets in Manitoba which might lie rendered 
liable to any judgment to be recovered, be
cause llir debt attached was not one which 
tlir di-fendant could properly at that time, 
and without violating tin- rights of others, 
deal with. Huberts v. heath. 8 Que. B. 1>. 
3111; Itadeley v. Consolidated Hank. 38 <*h. 
H. 238, and Hertrund v. Henman. 11 Man. 
I». R. at p. 208, followed. Brand v. Orem. 
LU C. L. T. 270. 13 Man. L. It. 101.

Foreign company — Jurisdiction of 
Superior Court of Quebec. Scott v. Hyde. 
5 E. L. it. 573.

Forfeiture of shares. |—Liquidators of 
a company in course of being wound up 
have not nor have creditors of the company a 
right to take advantages of any irregularities 
in proceedings for forefeiture of shares; and. 
shareholders whose shares have been forfeited 
to the company cannot In- placed on the list 
of contributories merely because there have 
been irregularities in tin- proceedings prior 
to forfeiture. In re It. Wade. Co. (1000). 
2 Alta. L. It. 117. 10 W. L. It. 527.

Gas company - hominion .1 et, s. 2 —• 
I'oruin—Judge in Chambers—Sorrier of peti
tion.]—The manufacture and sale of gas for 
lighting is a commercial operation, within 
the meaning of the Winding-up Act, R. S. (', 
l'.MMI c. 144. s. 2. and that statute applies 
to companies formed for that purpose. -2. 
The powers given to the Superior Court by 
tlie Winding-up Act can be exercised by a 
Judge iu Chambers.—3. The service of a peti
tion fur a winding-up order is validly made 
at the office of the company, by tli" delivery 
of a copy to an employee in charge of the 
office, he Lorimier x. Canadian (las and 
Oil Co., 34 Que. S. C. 381.

Granted on petition by company
Sutherland, J., refused to vacate order on ap
plication of creditor—Conduct of proceeding 
to In- at Ixitidon not Toronto, ns asked by 
creditor—Better have independent solicitor— 
Present solicitor acting for both company and 
liquidators. Rv International Electric Co. 
(11)111, 18 O. W. It. 47H. 2 O. W. N. «MB.

Holder of certificate of shares as 
security only.|—The appellant, who agreed 
to take one share in a company, received and 
accepted a certificate for five shares, ex
pressed to be fully paid up. four of which the 
managing director of the company informed 
him were intended only ns security for cer
tain paper to which he had become a party 
for the accommodation of the company. No 
stock was subscribed for by or allotted to 
him, but a dividend on the one share was paid 
to him Held, that he was a contributory 
in respect to the one share only. Hloomen- 
thul \. Ford. I18i)7| A <* 156, followed;
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Rr Pirrin Ploir Co.. 12 O. W. IÎ. .187. ili«- 
tinguiehed. In re ('hath* //. Parte» Limited, 
McMekol'» ( ate, IS O I. R :i«' 13 O
W. R. ST!».

Holder of nnpaid shares in In* C'o. 
upon acknowledged trust — Liability to hr* 
placed on lis- of contributories—Ont. Ins. 
Act. Standard Mutual Fire Inn. Co..- Re 
Mu»son's Catr (1910). 1 O. W. X. 074.

Insolvei ej — Denial—Proof — Petition 
—Amendment—Refusal - Motion to commit 
secretary of company. Re Cobalt Prt'elop- 
mmt Co., 12 O. W. It. 83.

Interest on creditors' claims—Right 
to. after winding-up proceedings begun. Re
I pi ion Fire In». Co.. 8 O. W. R. 9.

Intervention of creditor Font».] — 
The creditor of a bank in liquidation may 
intervene in an action begun by the liquidator 
against one of the debtors of such hank, even 
where such creditor does no more than sup- 
iNirt. for the same reasons, the position taken 
. y the liquidator, and alleges no new facts, 
leaving it to the trial Court to mulct the 
intervenant in costs if his intervention has 
been inopportunely made. Commuait// of 
Sinter» of Charity of Providence V. Rantifn,
II gue. K. B. 94

Joint liquidators - Renignation of one 
of than—Liquidation eontinued by the nth< r 
— Preliminary requirement»—R. S. ('. e. / J}. 
»». ?]. 27. .?/. .12.1—A liquidator who is about 
to leave the country may resign his office.— 
If a joint liquidator relinquishes bis office, 
the other liquidator cannot obtain permis
sion to continue to act alone unless previous 
notice of such petition has been given to the 
creditors, the contributories, the shareholders 
and all others interested in the company. Re 
Woodburn, Puggan «(• P> naute!» ( 1910), 11 
Que. V. R 393.

Judge may grant leave to liquidator, 
appointed in Canada, of a foreign company, 
against which a winding-up order has been 
made in Canada, to maintain action against 
a shareholder, who has withdrawn asset* from 
the company to the prejudice of its creditors. 
Hyde v. Thibaudiuu < 1910», 11 gue. P. 
R. 419.

Judge of Superior Court — Right of 
appial to t'ourt in Review—Winding-up le/.]

There is no appeal to the Superior t'ourt 
in review from a judgment rendered hy a 
Judge of the Superior Court exercising the 
power* given by the Winding-up Act. Re 
Compagnie» den 'Théâtre» and Turgron, 10

Jurisdiction of Court in rinding-up 
proi eedinga under Pom. Winding-up Art, 
». .HI — Lien».]—It is the intention of the 
Act that one Court should control all the 
estate of an insolvent company ; to settle all 
claim* of debt, privilege, mortgage, lien or 
right of projM-rty upon, in or to any effects 
or property of such company in the simplest 
and least expensive way and to distribute its 
assets among Its creditors in the most ex
peditions manner, and not to have proceed
ings delayed or imiieded hy or dependent upon

outside or expensive litigation in uthcr 
Courts. Re Toronto Wood A Shingle t'o.
(ISIMi. 30 C. L. T. 353.

Landlord and tenant Hub-tenancy 
Damages lu premises—Action against liqui
dator of company — Status of liquidator 
Right to sue. iUirkman v. Stercnann, Steven 
non v. MePhail. 4 E. L. R. 128.

Leave to proceed with action Judg
ment agoinnt company.] The fact that prior 
to a winding-up order judgments against the 
company living wound up were registered, 
will not deprive a mortgagee or a debenture 
holder of his right to obtain leave to pro
ceed with an action to enforce his security. 
In re <liant Mining Co., 10 H. C. R. 327.

Leave to bring action Secured < redi 
tor»—Proving elaimn. 1—A secured creditor 
has a right to apply for and obtain leave to 
bring an action to enforce his security, but 
it is not optional for him to cither prove hi* 
claim in a winding-un or else proceed with 
an action to enforce it. and if he does com
mence an action it is still compulsory on him 
to proceed before the liquidator under s*. 
(13 et »eq. of tin* Act. In re Lenora Mount 
Sicker I'opptr Mining Co,. 23 C. L. T. 1152, 
9 B. C. R. 471.

Lien of bank on assets Discounts 
('dilaterai securities—Agreement- Advances. 
Re P. If. Cumming Manufaeturing Co., Hunk 
of Ottawa'» Claim, tl (). W. It. 578.

Lien of former solicitor on docu
ments—Delivery to liquidator "without pr. 
judice "—Payaient for services Preference 
over ordinary creditors. Re Itoaton Wood 
Rim Co., 5 O. W. It. 149.

Limitation of one year, applicable to 
revocatory actions, provided in (’. C. by art. 
1032 and following, does not extinguish the 
right of creditors of an insolvent company 
to have a shareholder ordered to restore 
assets, withdrawn from the company in the 
prejudice of its creditors. Ilyde v. Thibuu 
dtau ( 10KH. 11 gue P. It. 419.

List settled by order of Judg- in
Chambers—luriêdiction Forms.] I •• i
sons placed on list of contributories hy order 
of a Judge applied to have tin* judgment set 
aside and to lie allowed to shew why they 
should not la* placed on said list -Held, 
that under s. 21 of the Ordinance that the 
application must 1m* made to the Judge who 
made the order, and to him in Court Re /). 
II «</<■ Company. Limited, 10 W. L. R. 527, J 
Alta. I* It. 117.

Liquidation ] -Plaintiff's name appeared 
on the demand for incorporation, and in 
the letters patent. There never was a regu
lar meeting of the company ; no ejection of 
president and officers ; the provisional direc
tors were never replaced, lie maintained he 
was only a prête-nom.—Held, that n* com
pany legally in existence In* is a contributory. 
Lafteur v. St. Armour, 0 E. L. It. 53.

Liquidator Action againnt — Leave] 
An action cannot lie brought again*! the 
liquidators of a company without leave of 
the Court. Robiltard v. Hlunehet. 19 Que. 
8. C. 383
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Liquidator -Appointment — Notice.] — 
The appointment of a liquidator for a com
pany will be set aside if some one interested 
succeeds in shewing that such appointment 
has been made without notice to the creditors, 
contributories, and shareholders of the com
pany. Stimton v. Xorth-\Vcat ('attic Co.,
r. y. i*. h. ini.

Liquidator— Ippointmrnt of—Notice to 
creditors and others—W réunit y for. ]—The 
appointment of a liquidator under the Wind
ing-up Act, It. S. C. c. 120. without a pre
vious notice to the creditors, contributories.
shareholders, or members of the company, 
in the manner and form prescribed by the 
Court, is null and void. The power given to 
the Court by s. 11 of 52 V. c. 52. to dis
pense with notices, etc., does not extend to 
that required for the apixuntinent of a liqui
dator under s. 20 of ? former Act. S tim son 
v. North-\Y<st Cattle Co., 14 Que. K. R. 270.

Liquidator—Bond of—Money received as 
assignee—Appeal—Finality of certificate.] — 
After the assignee for the benefit of creditors 
of an incorporated company had sold part 
of the assets and received the proceeds, he 
was appointed liquidator under the Wind
ing-up Act and gave security by a bond which 
recited all the proceedings and orders, and 
was conditioned to be void if the liquidator 
should duly account for what he should re
ceive or become liable to pay as liquidator:— 
Held, that the funds and property in the 
hands of the assignee became vested in him 
as liquidator upon his appointment as such, 
and that the sureties were responsible for his 
subsequent misappropriation thereof. The 
bond provided that the certificate of the Mas
ter in Ordinary of the amount for which 
the liquidator was liable should be sufficient 
evidence of liability as against the sureties, 
and should form a valid and binding charge 
against them :—Held, that the sureties had 
ihe right to appeal from the certificate In 
accordance with the usual practice of the 
Court. In re Army and Vary Clothing Co. 
of Toronto. 22 <*. L. T. 11. 3 O. L. R. 57.

Liquidator—Claim accruing before triad- 
inn-up -Hank — Cue of name—Amendment.] 

Vnder the Dominion Winding-up Act. 1886. 
ss. 15 and 51, a company in liquidation re
tains its corporate powers, including the 
power to sue, although sv°h powers must be 
exercised through the liquidator under the 
authority of the Court. The liquidator must 
sue in his own name or in that of the com 
pany. according to the nature of the action , 
in his own name where he acts as repre
sentative of ereditors and bon tribu tories ; in 
that of the company to recover either its 
debts or its property. Where liquidators sued 
in their own name to recover a debt due to 
the company : - Held, that the error was one 
of form, which the Court had power to amend 
under ss. 51H and 521, C. C. I*. The defend
ant having admitted the debt and pleaded set
off, and not having excepted to the form of 
the action, leave to amend should have been 
given in the sound exercise of judicial dis
cretion. Judgment in 12 Que. K. B. 120, 
affirming judgment in 1ft Que. S. C. 556, re
versed. Kent v. Comm unity of Sisters of 
Charity of Providence, [1908] A. C. 220.

Liquidator Partnership—Action aoainst 
interrogatories.|—A company in liquidation 
owed *042.74 for business taxes to the cor
poration of the City of Montreal, who sued 
the liquidators. <;. nnd C.. for recovery of 
that amount. <1. and (\ were made parties, 
not as joint liquidator*, hut as carrying on 
business together as liquidators under the 
firm name of (i. & C. Vpon default of the 
liquidators to answer interrogatories, the Su
perior t’ourt ordered the interrogatories to he 
taken pro eonfrssis and gave judgment in 
favour of the plaintiffs. The defendants ap
pealed :—Held, that » liquidator appointed 
for a company in liquidation possessing only 
the powers of a judicial sequestra tor. has no 
status to represent in an action the mem
bers of the company, who still have the free 
exercise of their rights, nnd must sue or de
fend themselves before the courts. 2. Be
sides. in this ease, the joining of the liqui
dators ns members of a partnership of liqui
dators was irregular and illegal. 3. The 
service upon the liquidators by serving one of 
them at their place of business was also irre
gular and illegal. 4. A partnership of liqui
dators is a distinct entity: its members are 
joint liquidators as individuals and not as 
partners; and therefore the firm cannot he 
required to answer interrogatories in the 
name of the company of which they are liqui
dators. 5. The interrogatories served upon 
the liquidators could not affect the rights of 
the members of the company nnd could not 
I e regarded as proof of default, because the 
admission which resulted from default of an 
answer could not he made by the liquidators, 
and exceeded their powers. City of Mon
treal v. (lagnon. 25 Que, S. < ’. 178. 6 Que. 
P. It. 1ft7.

Liquidator—Poirers of—.1 mount in eon- 
trorersy.]—The Judge may allow the liqui
dator of an insolvent company to exercise hi* 
powers under the Winding-up Act without 
further authorisation, in all cases where the 
amount involved is under $100. In re I"ie- 
turia-Montreal Fire Ins. Co., 4 Q I*. It. 315.

Liquidator — Poirers of — Remission of 
debt. | The liquidator of an insolvent com
pany has no power to remit debts due by 
debtors of an insolvent company, except 
upon a compromise. In re l.uurii Engine 
( ». and Mackie, 7 Que. V. R. 431.

Liquidator — Remuneration and costs— 
Taxation— Creditors—Si eu vit y for routs—

Dividend sheet. |—The remuneration and costs 
of the liquidator and his advocates acting 
under the Winding-up Act will be taxed ad
versely at the instance of interested parties 
or their attorneys, if creditors object to the 
dividend sheet a* prepared.—Clause 7 of s. 
67 of the Winding-up Act. requiring security 
for costs, does not apply to an objection made 
by a creditor to the amount of the costs 
of the liquidator nnd his advocates, nor to 
the homologation <>f a dividend sheet based 
upon such amounts. Ife Laurie Engine Co. 
and Mackie. 8 Que. V. R. 50.

Liquidator — Salary and advances — 
Lien.]—Vnder art. 1713. <\ C., the liquidator 
of an insolvent company has no right of lien 
upon the hooks, papers, or chattels of the 
company for the amount of his advances and 
salary. Ross v. Walker, 8 Que. P. R. 156.
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Liquidator not party to a suit —
should h** absence I>< invoked by exception 
to the form f—Hue» failure to answer on 
t-rreption to the form eonstituti an admission 
thereof t t r m. ni n:. :>it. \ when 
Ihv liquidator is not a party to a suit, the 
defendant should formulate his objection by n 
dilatory exception and not by an exception 
to th« form. -Failure to answer nn exception 
to the form does not constitute nn admission 

th< allege t on - t hereof. a party ahou 
establish the validity of his exception. Royal 
Hank v. Canada Mutual Fire In*, Co. (1914)1. 
11 Que. I*. It. 205

Liquidator of defendant company i<
an interested person in moneys attached under 
Alta. Rule 3.80. and may move to set aside 
a garnishee summons. Ilartt V. Edmonton 
Laundry «(• Colonial Assurance Co. (1000). 
2 Alta. I* It. 130.

Made after contestation by company
—Rio ht of fhnr< holder to attack—IVonf of 
juri* diet ion—Petition not served—Fraudulent 
abuse of proies*—Foreign company -Rusi- 
nes* in Canada discontinued — Unsatisfied ob
ligation»—Liquidation proceedings at domicile 
of company — Construction of Winding-up 
Act. I— The general rule that a winding-up 
order made against n company, after appear
ance and contestation by it, is conlcusive 
against the shareholders, does not apply where 
the ground taken is that the company was 
not subject to the Winding-up Act, or that 
the petition for the order had not been 
served upon it. and was a fraudulent abuse 
of the process of the Court.—2. The Wind
ing-up Act. ft. S. C. HMD; c. 144. applies 
to a foreign company which has done business 
in Canada, although the same has been dis
continued for a period of five or six years, if 
then* In- unsatisfied obligations arising there
from—,"V A foreign company doing business 
in Canada is subject to the Winding-up Act. 
and the Superior Court lms jurisdiction 
and power to make a winding-up order 
against it thereunder, although no liquidation 
proceedings are taken against it at its domi
cile : and the correct view is that, in its 
application, the Act is to be construed, not 
"trietlv. hut liberally.- -Judgment in In re 
Great Vorthern Construction Co.. Hyde v. 
Scott. .'14 Que. S. C I.'12, affirmed. Scott 
v. Hyde, IS Que K. It. KM, 10 Que. I*. R. 
104.

Mechanics' liens Priority — Jurisdic
tion to order — .Notice. —The holders of 
mechanics' liens filed against mineral claims 
owned by a company, which was subsequently 
ordered to be wound up, recovered judgment 
thereon in a County Court on the day on 
which the winding-up order was made. In 
the list of creditors made up by the liquidator 
the lien claimants did not appear ns secured 
creditors, but as judgment creditors. The 
winding-up order was made on the petition 
of H-, a surveyor, who held the field notes of 
the survey made by him, and who afterwards 
proposed that he advance the moneys neces
sary to obtain Crown grants of the claims, 
and retain a lien on them until he was paid ; 
the liquidator applied to the Court for leave 
to accept the proposal, and an order was 
made, without notice to the lien holders, giv
ing H. a first charge on the claims for his 
debt and the amount advanced by him ;

afterwards on II.'s application, an order v 
made, on notice to the liquidator, but w 
out notice to the lien-holders, that die 
claims be sold to pay his charge. Th» 
lien-holders did not appeal from eitli 
of the last orders. but applied for 
Dave to enforce their security, and tin 
they be declared to have priority over H. 
—Held, that the order giving II. priority m-r 
the lien-holders was made without jurisdi 
lion, and the Hen-holder* were not bouni 
by It. In re Ibex Mining and Development 
Ço. of Slocan. 23 C. L. T. 301. 0 It. C. R

Meeting of creditors Winding ■: 
Act, R. 8. C. c. 12». s. 1» Notices Pom 
of—Time for issuing—Objection*—Waiver 
Slay of proceedings Costs. Re Sun I,it ho 
graphing Co., 5 O. W. It. 50ft, 510.

Misfeasance of directors —Allot men ' 
of shares as fully paid-up—Necessity f.r 
proof of damage to company—Contributory 
Value of shares. Re Manes 'I'ailoring i .
11 O. W. It. 4ft8.

Money in hands of liquidator Riglr
»! 1 redltore to compel retention of. uuti 
claims disposed of. a* against liquidator'» 
costs. Re Sun Lithographing Co., ti <> \\ 
It. 358.

Mortgagees proceeding to sell pro
perty mortgaged by company -Power 
Court to restrain mortgagees—“ Proceeding "

Winding up Act, as. 23 Coats R>
licitish Columbia Tie Co.. I) W. L. It. 41).',.

Mortgage by company—Summary fore
closure—Winding-up Act, s. 39—Other in 
cumbrancer*—I>»avo to bring action - Co» 
Re Canada Cabinet Co., ft O. W. It. 81*

Mortgage of assets — Debenture hoM 
ers Priority as against creditors' claims -m l 
liquidator's commission and disbursement» 
In re Touquoy Gold Mining Co., 2 10. L. R 
3Ü.

Motion by creditors to set order
aside Fraud and prejudice — Receiver 
Jurisdiction of Court to appoint—Application 
for hare to intervene.] - One creditor .. 
tained a winding-up order. Other creditor* 
applied to have the order set aside .ii tli
grounds of fraud and prejudice. Middiet m 
J.. refused the application, holding that th
onier was in effect a judgment of the Court 
directing the company's assois to he realised 
ami applied pro rata in discharge ..f its 
obligations and no other creditor could hnv- 
any greater or higher right : that the or
der could not defraud any creditor nor in any 
way prejudice him ; that the application w.i- 
without precedent and unwarranted by the 
practice: that the Court had no power on 
this application to appoint a receiver: that 
application for leave to intervene should he 
made to the Referee. Motion dismissed with 
costs. Re Standard Cobalt Co. ( Iftlftl, 1*1 
O. W. R. 501. 1 O W. N. 875.

Motion to make the liquidator a 
party to the action Summon* (\ /*. II'
ÔJ.Ï; R. S. C.. v. 101. ss. ,1>. J07.| — If. since 
the institution of the action, an insurance 
company, defendant, has been put into liqui-
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dut ion. n motion hy plaintiff to make the liqui
dator .1 party to tin- suit will b«* granted. hut 
the liquidator must In* summoned in the or
dinary way. Comet Motor Co. v. Dominion 
Mutual Fire In». Co. (15*10*. 11 Que. I*. 
It. 311.

Mutual fire Insurance rompait) —
Sequestrator—C, /'. SUS. 97.'/: c. C. SI I ; 
s fdtr. VII. r. CSS. ». 22R.]—All the provi
sions of the Civil Code and <>f the Code of 
Civil Procedure respectine abandonment of 
property which are not incompatible with N 
Rdw. VII. (Que. i, c. *8». apply to the 
winding-up of mutual fire insurance com
panies.—When a mutual fin* insurance com
pany has appealed to the Supreme Court from 
s judgment of the Court of Review ordering 
its winding-up. its property will la* adminis
tered hy a sequestrator pending the appeal, 
unless security has been given hy the com
pany that the company v ill abide hy the 
judgment of the Supreme Court. Do»taler v. 
Canada Mutual fire In». Co. (1909), 11 
Que. P. It. 308.

No allotment or notice -Application 
for share». |—Application to have defendants 
placed on the list of contributories:—Held. 
that the letters signed by defendants were 
most improper and were only Intended to be 
used to induce others to subscribe for stock 
■m the supposition that they had subscribed 
for a large amount of stock ; that there had 
!s*en no allotment of stock to defendants, 
therefore application should be dismissed, 
but under ; lie circumstances without costs. 
Hr \ uttir Breieery (11)10*. 15 (). W. R. 2(18.

Nominal applicant for purposes of 
securing letter patent Dismissal of ac
tion hy company to rccorcr on call—f.ttoppcl 
1r«m contending applicant ira» a sharr- 
holder.] - A company brought action to re
cover calls on shares, lb fendant pleaded 
that he was not a shareholder, that he only 
became a nominal applicant, at the request 
of a third party, for the purpose of the issue 
of the letters patent, and that it had been 
agreed by the provisional directors licit de
fendant should not become a shareholder. 
The action was dismissed hy consent. Later, 
when the company was being wound up. the 
liquidator sought to place defendant'* mime 
'•n the list of contributories. — Meredith. 
C.J.C.P.. held, that the previous judgment 
«•stopped the liquidator from setting up that 
«h-fendant was a shareholder.—Middleton. J.. 
grnnte«| leave to app«-al to Mivisional Court 
from above order. Coats in the appeal. 17 
<> W R. MW. 2 O. W. X. 490. Itr Ontario 
Sugar Co., McKinnon'» Cate (1910). 17 O. 
W R. 1088, 2 O. W. X. 400. 22 O. !.. R. 021.

Notice to contributories — Requisites 
of.]— A notice that the Court will proceed 
to fix the list of coni rihutorh's on a certain 
day at the Court House. without indicating 
the hour at and the room in which such oper 
"•ion will take place, is insufficient, and the 
same should be iu tin* form usually followed 
for notices of proceedings before the Superior 
Court. In re Citizen» In». Co.. Il Que. I*. R. 
275.

Occupation of premises by liquidator
—Winnipeg Charter. 1 d 2 Kdtr. VII. c. 77, at. 
tW B. SIS. Stilt. 378, S8t—Burine*» tar—

Chary on ooods on premitet—Distress— 
Liquidator \»»e»»ment taken taken to he 
made Tates. ichen due—Mistake in aeme 
of party assessed.] — 1. A liquiilator ap- 
|stiiit«-d to wind ut* a company under «•. 144

■ •f tin- R S. C. 190»;. is not an assignee for 
the benefit of creditors within the meaning 
• >f s .'W2 of tlie Winnipeg Charter, 1 A 2 
Rdw. VII. c. 77. so that there is no priority 
under that section in favour of tl •* city for 
the business tax imposed upon the company 
us against other debts. — 2. Notwithstand
ing s. :$7m of th«* charter, taxes iui|iosed hy 
the city arc not due and payable so as to 
entitle the city t«» sue for them until after 
the preparation of tin- tax roll. Chamber
lain v. Turner. .‘$1 C p. 400, followed.—3. 
The aaseasment **f the business tax «-an be 
deemed to In* made only after notice thereof 
has been given. D>rainiey v. Dorr. 4 O. R. 
200; and if. at that time, the company as
sessed is no longer in possession <»f the prem
ises, and the goods, though still on tin* p re ra

the liquidator, there is nothing in the charter 
which preserves to the city the lien <*n the 
goods for the taxes created by ». 313, for 
that section only gives tin* city a iirst charge 
during tin- occupancy mi all goods in the 
premises for which the occupant has been 
assessed. 4. The statutory right given to 
the city by *. ;;«»9 to distrain for such taxes 
upon any goods and chattel* found on the 
premises in respect of which the taxes have 
been levied, although such goods and chat- 
lela may In* tin* property ami in the posses
sion of any other occupant of the premises, 
is not equivalent to a lieu or charge on the 
goods for such taxes ; and where the liqui
dator of a company assessed for business tax 
had, prior to tlm assessment, given up the 
occupancy of the premises and sold the goods 
therein, it was held that the city had no 
right to lie paid the taxes in full out of the 
funds in the hands of the liquidator, hut had 
tlie right to rank with other creditors of the 
company for the same undet * 228 i
to the charter by the Act of 1907.—5. Taxes 
imposed before the winding-up of a company 
lias commenced «‘an only rank as ordinary 
«lebts, in tlie absence <>f statutory lien or
■ barge, but taxes imposed after the com- 
uieneeineni of the winding-up must 1m* pai«l 
iu full, as part of the expenses of the wind
ing-up. if the liquidator has remained in pos
session and siieh possession has been “ a

netii ia "Inn \ational 1 im »
»'o., 28 Ch. I). 471 -tl. The assessment of 
the company under the name “ Ideal Furni
ture Company.’’ instead «>f " Ideal House 
Furnishers Limited." was sufficient in the 
circumstance*. In re Ideal House furnisher» 
Limited. Cita of IViani/v o'* Claim. 1H Man. 
L. R. «50. lit W. L. R. 717

Ontario Companies Act. s«s*< 177. 190. 
191—Party to action—Addition of parties— 
I)irectors. Allen v. Hamilton (1910), 1 O. 
W. N. 059.

Option in lease -Liquidator sale hy 
— Disregard of option — Damage».]—The 
defendant company leased a house to the 
plaintiff, the lease containing a clause, “ Pro
vided that if the lessors obtain during the 
said term an offer to purchase the said prem
ise*. before accepting the same the lessee shall 
lx* given the optiou of purchasing on same
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term* ns in said offer." Hnhseqnently nil 
order for fh«> winding-op of the defendant 
company wa* mud*, mid the liquidator «old 
the premium without fivinir the plaintiff an 
opportunity *<» exercl»»- hi* option- Held. 
that the winding-up order did not in any way 
« nt down the right* of the plaintilf --r change 
hi* |»o«itiofi ; that the liquidator wa* author
ised to «ell the premise*, hut only «nhject 
to the term* and eonditlon* <»f the lease : and 
that he wa* hound to euhmit to tb- plaintiff, 
who had not waived hi* right*. the offer re
ceived. and. not having done *o, the defend
ant Mini puny were liable in damage*, not
withstanding that the plaintiff wa* aware 
that the liipiidator was ma kin g efforts to 
sell the premise*. Ifeforfer v. York County 
Loan Co, 10 O. W. R. MIR. 14 O. L. It 420

Order Form of — 1 ppral — (]round*1
holder St-run d trrdiior — Intolrenry - 
Proof of—/lis. r-rttoa. )--An order made un
der Winding-up Act. It. S. (*. c. 120. direct
ing winding up of a company, instead of the 
biisine«a of a company, is good.—The Court 
refus d to di*mi's an appeal taken under * 
74 "f the Act. where an order had been made 
‘•tiling and allowing the appeal, on ground 
that appellants had not complied with the 
practice governing in similar cas.*s of appeal 
hy «erving or filing a notice of grounds of 
np|M-al.—A company issued Isold* payable to 
bearer, payment of which was secured Ity a 
trust mortgage, hy which the company pur
ported to assign certain of It* property to 
trustee*, in trust, for benefit of Isindholder*. 
mid covenanted with trustees fur payment of 
principal and interest on the bond* to share
holder* : — fit Id per Marker. McLeod, and 
Gregory. .1.1.. that holder of some of the 
bond*, interest on which was overdue, wa* 
entitled to iieiition for winding-up of the 
company :—Held. per Tuck. C .1 . and llan- 
ington. J.. that the Isinds and trust mort
gage must he read together, and that under 
the term* of the trust mortgage a bondholder 
was not a creditor within the meaning of 
the Act. and wa* not entitled to petition for 
a winding up order.— Prr Tuck. C.J., Marker. 
Mclicod. and Gregory. J.I.. that a secured 
creditor can make a demand under «. <1. and 
petition for winding-up of the company, and 
i* not hound to value in hi* petition his se
curity under s. *PJ: that where a demand is 
made under ». <;, and time for payment has 
clapNed. and demand has not lieeti complu-d 
with, and no reason i* given why payment 
is not made, the company must la* deemed 
insolvent within meaning of the Act ; that 
where the Judge ha* eiereised hi* discretion 
under *. Ill and refused to regard the request 
of ,i majority of the enditors and share
holders opposed to the (H-tition. who did not 
offer or propose to continue hu«ine*s. hut 
intended to allow the trust mortgage to he 
foreclosed. It should not be reviewed on ap
peal.- Per llanington. J.. that the refusal to 
regard the wishes of all unsecured creditors 
and the great majority of secured creditors 
and shareholders was not a reasonable ex
ercise of judicial discretion under *. 111. and 
the ap|»eal should be allowed on that ground ; 
that petitioner's claim being amply secured, 
he had no right to pel it ion and force the com
pany into liquidation. In re Ctuhino Sul
phite Fibre Co. ( liWNt), .17 N. B. R. 274

Order - Pent tire — I atiotion —
/-ear* to appeal.] A company, a. • 

which a winding-up order had been n . . 
obtained, at instance -if the large major: -\ 
its shareholders and bidders of Its bond*, an 
order in an action h.v it against grant - 
leave to np|M-al t * » Supreme Court of Cn na,--. 
from a judgment of Supreme Ciyirt of \ p.

in Lqiilty. and entrusting the conduct of th. 
appe.tl t<> the company's solicitor*. Sul. . 
quently the liquidators of the company m..ved 
to vary order hy adding a direction tint the 
case Oil npiieii! should not be settled turd 
an appeal to the Supreme Court of Camoin 
from 'In- judgment of the Supreme c.,i,r.

the winding-up order was determ im.I. 
and that the company's solicitors ,,n 
the company's appeal in the action ini!
C. should act therein only on instruc1 i .:i< ,.f 
the liquidators, or their solicitor • //#'.
that, as there was no error <»r otniss, .tl 
the order resulting from mistake or lnadv>t 
enee. and tile order expressed the ini.tr - 
of the Judge who made if. motion should 
refused. Principles n|*ui which apple - i -t - 
hy shareholders of a company in liquidation 
for leave to appeal are to he dealt with, cn 
sidered. In rr ('tubing Sul phitr Fiber t 
(19001. 20 C. L. T 4fl7. 2 X. It. Kq. 271

Order made to wind up company, i' har
ing acknowledged its insolvency. If, Th< 
Peterborough Shorrl and Tool Co., limit,4 
tlimOl. 14 O. W. R. «21. ! O. W. X 1.74

Order for llinntion to rrftur |fc. 
Krttre of anut* I'xominotion of ofb> rr*
Time for.|—The Court has a discretion 
grant or withhold a winding-up order under 
s. It of R. S. C c. VJH. Iff Maple l.raf llairu 
Co., 2 O. L. R. SIKI. followed. A company 
will not In* compulsorily wound up at the in
stance of unsecured creditors, when it n 
shewn that nothing can he gained h.v a wit 
ing-up. as. for example, where there would 
not he an.v assets to pay liquidation eip*n«- 
On the hearing of a winding-up petition 
which was dismissed, the petitioner did t 
avail himself of an opportunity to exnn 
the officers of the company :—Held. <n 
peal, that it was t<w late then to grant • 
enquiry. In rr Okr/l and Uorrin l-'rnit l‘" 
•erring Co., ft R. C. R. 177.

Order for “.lu»t and equitahh 
Shari boldir’a petition—Contributory. | At
order for compuleori winding op 
made under s. 7 of the Companies Win 
up Act, IMIS (B.C.). notwithstanding tin 
winding-up is opposed by the eompan> In 
winding-up proceeding* instituted hy a sl-an 
holder it appeared that shares had be.- in- 
lawfully issued at a discotinf and at different 
liereentages of their face value to different 
purchasers• that the substratum was g..ne 
and that the company was unable to «'«rr» 
on business; that there was a question a* ' 
the liability of the company to the principal 
shareholder, who had always been in prac
tical control of the company Held, that it 
wa< just and equitable that the Company 
should lie wound up. In rr Florida Minimi 
Co . 22 C. L. T. 277. ft R. C. R. 108.

Order for sale of assets I ppeal from 
—Leave.}—An order anthorisinc the liqui-
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dstor of ii company in liquidation unde the 
provision* of the Winding-up Art t<- sell the 

of .m il company. und« i n-rtnin condi
tion*. is not an order subject to appeal under

74 of the Act. I.enve to ni»poji 1 refused. 
In re 11 un Iren I Cold Storage and Freezing 
to.. :i Que. V. II .171.

Petition - Affidavit*—Insufficient facts
I.enve to supplement. Hr Hedpath Motor 

Ye huit Co.. 4 O. W. it. SIS.

Petition Appearaior—Costs—Waiver. |
A sliarelmlder in the company applied for 

a winding-up order ; the petition, which was 
dismissed with costs, was opposed by the com
pany. and also by certain debenture holders 

nil creditors, who appeared by separate 
..lintel. Rule fill of the Winding-up Rules, 

passed by the Judges on the 1st October,
I SIMS, provided that ** no contributory or 
creditor shall he entitled to attend any pro
ceedings before the Court, unless h- is en
tered in n book called the ‘ appearance 
Nsik.' " The debenture holders and credi- 
•i.rs had not entered an appearance: — 
Held, that the Rule applied to proceed
ing before the petition had been dealt 
with, as well ns to proceedings subsé
quent to a winding-tip order, and so the 
. red it or s who had not entered an appear
ance were not entitled to costs. The fact 
that their counsel was heard, without objec
tion by the petitioner's counsel, made no dif
ference. In re \lbiun Ironwork* Co.. 24 
C. L T. .mo.

Petition— 7nsolvrneg — Consent of com
pany.]—To enable a company to he wound 
up under the Winding-up Act. R. S. C. <. 
12f). it is not sufficient for the company to 
appear by counsel and admit Insolvency and 
consent to he wound up. hut the fact of such 
insolvency must he disclosed on the material 
op which the petition is based. In re (Imndy 
stun Co.. 24 C. L. T. 1.12. 7 O. L. It. 212. 
3 O. W. It. 175.

Petition - Insufficient allegation» Fri
llfence Affidavit* — Amendment — Terms.] 
—Petition for the winding-up of the com
pany. under the Dominion Winding-up Act. 
R S. C. e. 12ft. The petition alleged that 
the company were unable to pay their délits 
ns they became due. within the meaning of 
- .r> (a) of the Act. hut gave no evidence of 
demand in writing and neglect by the com
pany to pay within ttO days thereafter, ns re
quired by s. «5: - Held, that s. II specifies the 
only way of proving a case under clause (a ) 
of s. fi, and the petition must be dismissed, 
unless amended, and additional evidence of
fered, within 14 days. In re Ewart Carriage 
Work* Limited. 24 C. L. T. 374. 8 O. !.. R. 
527. 4 O. W. R. 14ft

Petition Vofici 7Ï"" - proof of 
fart*.]—Coder s. 8 of tlie Winding-up Act 
i R. S. C. c. 12ft). which directs that a 
creditor may. after four days’ notice of the 
application to the company, apply by petition 
for a winding-up order, a notice given on 
the l«t of the month for a hearing on the 5th 
is sufficient. The facts alleged in the peti
tion may he proved on the hearing, and the 
petition need not he sworn to or verified by 
affidavit. In re Maritime Wrapper Co., .15 
N. R Rep*. (W2

Petition — Preliminary objections—Ir- 
regulnrity —Failure to endors** petition with 
solicitor’s name imd address—Endorsement 
of notice i f motion served with petition 
Sufficiency—Status of petitioners Foreign 
company not registered in jurisdiction—No 
agent or office in jurisdiction '* Proceeding 
in respect of a contract *—•’Proceeding in 
the Court”—Dominion Windimr-up Act. He 
Xelaon Ford Lumber Co. ( Sask. i. H W. !.. 
R. 546.

Petition — Second petition - Duty to 
inform Court of first—Order—Conduct of 
proceeding* Costs. He Enterprise llotiery 
Co.. 4 O. W. It. 56.

Petition—Steviral petitions—Conduct of 
proeeedings—Costs. 1—When there were two 
petitions for an order for the winding-up of 
a company, the order was made under Imth 
petitions, hut the conduc of the proceedings 
was given to fhe later petitioner, a creditor 
for money paid, in preference to the earlier 
one. who was shewn to lie an employee of 
and in close touch with the company, and 
the belief was • x press* d hat he s ould not 
take the same interest in the prosecution of 
the winding-up as the other. The costs of 
both petitioners and of the company were 
ordered to he paid out of the estate. In re 
Estates Limited. 24 C. !.. T. HIO, s O. L. R. 
564. 4 O. W. R. Iftft.

Petition — Hrrviec on assignee for eredi- 
tors- -Agent of eompany.] — Service of a 
petition for a winding-up order on an assignee 
for creditors of a company is not sendee 
upon tin* company, as required by s. S of 
Winding-up Act. R. S. C. lKSti, c. 121). such 
assignee not being an agent of the company 
for purposes of such service within Con. Rule 
lift, a : any rate when president and directors 
are readily accessible, and have given no ex
press authority to assignee to accept siieh 
service. In re Rodney Caskit Co. (IftOfl),
12 O. I* R. 40ft. 8 O. W. R. 2ft3.

Petition of creditors — Status of peti
tioners — Indebtedness of company—Fltra 
vire*—Assignment of claims to make up *'•»- 
tutory amount—Building society having u,> 
capital stock—Non-applicability of Winding- 
up Act—Costs. He People's Loan and De
posit Co. ( IftOfl). 7 O. W. R. 213.

Petition -Status of petitioners — Extra- 
provincial corporation, unregistered— I'orrign 
t'ompaniis Ordinance.]—Held, that a foreign 
corporation, not registered under the provi
sion- of the Foreign Companies Ordinance, 
cannot maintain an action or institute pro
ceedings unless it he shewn by such corpora
tion that tin- contract in respect of which 
such action is brought or proceedings taken 
arose by an order given to a traveller in the 
province or by correspondence, and that the 
corporation have not in the province any 
place of business. H< X el son Ford Lumber 
Co.. 8 W. L. R. 7ft. 1 Sask. L. R. 108.

Petition by shareholder- Liabilities— 
Statement—Ralanet xfceef.l—B.v s. 1 (ci of 
the Winding-up Act (Dominion) a com
pany is deemed insolvent ” if it exhibits a 
statement shewing its inability to meet its 
liabilities — Held, that the inability to 
meet liabilities means liabilities to creditors
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an distinguished from liabilities to alia rehold
ers. On tin* hearing of a petition baaed on 
such a statement the statement must be ac
cepted a» correct Remarks as to company 
balance sheets. In re United Vanneries of 
Itntish Columlna. I unit'd (1908), 9 R. C. It 
S2R. 23 C. I* T. 234.

Petition by shareholder for order
\ova Scotia 1 < t l,‘> f until of order—Insol
vency—Sale of is.iets—Illegality. | —A com
pany incorporated under the Nova Scotia 
rompantes Act. R. S. V S. 1900. 128, for
the purpose of carrying on mining opera
tions after operating their property for a 
time «t a loss, disposed of it to another com
pany. 'he consideration for the transfer lad
ing share* in the latter company. Applica
tion was made by one of the shareholders 
for a winding-up order under the provisions 
of the Companies Winding-up Act, R. S. N. 
S. 190fi. c. 129. s. 5. the grounds being : ( 11 
that the substratum of the company had 
gone; 12) that it was not possible for the 
company to carry on the business for which 
created : and (3) that the sale of their 
property for shares in another company was 
illegal and unauthorised. The application 

opposed the company, and it did not 
appear that either the creditors or the share- 
h.-biers generally desired a winding-up:— 
Held, that the Judge to whom the applica
tion was made was right, in these circum
stances. in refusing an order ; also, that be
fore giving effect to the application and tak
ing the matter out of the hands of the direc
tors and of the company, the Judge was 
right in requiring the shareholder to bring 
himself within the principle of the cases by 
shewing, inter alia, that the company were 
in such a state of solvency that there was a 
reasonable probability <-f sufficient assets be
ing left for the shareholders to give him a 
tangible interest in having the company 
wound up.—Semble, that the petitioner could 
attack the sale without as well ns under 
winding-up proceeding*. In re Tangier Jm- 
ulgn mated Mining Co., 39 N. 8 It. 373.

Petition for — Acknowledgment of com
pany.]- -Volition to wind up a company :— 
Held, that English Rules as to winding-up 
not binding; that the affidavit did not verify 
the farts in the petition ; that additional affi
davits should not be allowed owing to the 
imperfections of the verification affidavit ; that 
there was no proper evidence of insolvency, 
and that verbal admissions by officers not 
sufficient evidence of insolvency. Vet it ion 
dismissed. He Outlook Hotel Vo., 12 W. I*. 
R. 181.

Petition for—Conspiracy — Scheme to 
wreck company and transfir valuable eon- 
tracts—Tarty to proceedings — /Resident— 
Shareholder liability of contributory — 
Manager -Motion to set aside order for cross- 
examination upon affidavit refused—If peti
tioners trere parties to conspiracy no wind- 
ing-up order would be granted—Vustponrment 
of motions until after investigation of alleged 
conspiracy—Costs in cause.]—Rimouski Fire 
Ins. Co. moved for order to wind up McLean. 
Stinson & ltrodie Co., on ground that the 
latter company was Indebted to p mere 
for $10,000 and were hopelessly Insolvent. 
Stinson, the president, set up ns a defence, 
that while absent in England, bis fellow

directors had con *■ pi rod to ruin the compn 
and intended to i ran-fer valuable con'ra 
to one of the director». Stinson took -1 
an order to examine one Audet, the m 
ager of the Rimouski Co., but he refusal 
answer certain questions. Stinson moved 
commit Audet for refusing to answer. a i 
the Rimouski Co. moved to set aside tlm 
tion to commit Audet. and the order for 1 
examination. -Riddell, J.. held, that th- i 
tion to set aside the appointment f»r exam
ination should he refused with costs W: 
ness to pay costs of this motion forth» i1. 
Other motions stayed until Dec. 9th. No onl 
made staying examination. Costs in cau< 
except as above ordered. He McLean, v- 
son d ltrodie. Ltd. (1910), 17 O. W. II '.7- 
2 O. W. N 294.

Petition for - Grounds — “ Jusi 
equitable "—Ontario Companies Art. 7 lv. 1 
VII c. 34. s. 199. s.-s. 3 -Meeting of slmiv 
holders — proxies — Enlargement Mi- 
management of company — Substratum 
Dissension. Re llarns Maxwell Larder l.nl 
Hold Mining Co. (19101. 1 O. W. N. 9*1

Petition for incorporation ,1/on 
andum of agreement - Subscription to p
'mus memorandum Withdrawal o/
scription—Attending shareholders’ meeting. |

A eompany was incor|H>rnted undei 
Ontario Companies Act. R. S. O. IS! 17. 
191. on the 4th April. 1907. One It. did n 
sign the memorandum accompanying the p.t 
tion. as prescribed by s. 10. s.-s. 2. of tin 
Act, but he had signed a memorandum in i , 
same form subscribing for $000 of stock in 
the proposed company, and alleged that this 
subscription was not meant to bind him un 
less the company attempted to buy out 
certain rival business, and. this not being 
done, he notified the company before it win 
organised that lie would not take the shar-- 
In 1907 the eompany drew on him for calls, 
but he refused to accept the drafts. In 
January. 1908, for the first time, the com 
pany allotted stock R. and he atti 
a meeting of the shareholders on the «1;h 
April. 1908. but only to protest against his 
being considered to he one. No stock certi
ficate was issued to him :—Held, that, since 
the memorandum which accompanied the pet 
tion for incorporation, he did not become i 
shareholder by virtue of the statute, and lr* 
was not liable as a contributory on the win ' 
Ing-up of the company. He 1‘rovineial tin. 
i era Limited, Cnlderwood’s Vase. 10 n |. 
R. 703. distinguished. In re Xipissing /*/«■ 
ing Mills Limited. Rankin's Vase, 1H M |„ 
R. 80, 13 O. W. R. 3H0.

Petition for order Discretion- 
tion of majority of creditors — Rights of 
minority—Costs. Re Charles II. Haris < 
Limited, 9 <> W. It. 993.

Petition for order—Previous ib wv ’ 
—Service of writ of summons— Xotire of 
application.] — Service of the specially en
dorsed writ of summons in an action against 
the company to recover the amount of \ 
creditor’s claim is n-»t a sufficient demand in 
writing, within the meaning of s. (I of the 
Winding-up Act. R. S. (\ c. 129. to serve n- 
the foundation for a petition by the creditor 
for a winding-up order : — Semble, that, ns 
s. 8 of the Act requires the petitioner to give
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four day*' notice of hi* application, effect 
n.iild not lie given to a ground of which the 

• mpany had not that notice. In re Abbott- 
Mih ht II Iron and Steel Co., 21 (*. 1,. T. 438, 
2 ». L. It. 143.

Petition for order St rrit < of Timt | 
—Ity *. 8 of the Winding-up Act. It. 8. (*.

129. H a creditor . . . may. after four
day*' notice of the application to the rom- 
vu ny. apply by petition . . for a wind
ing-up order:” Held, that the petition was 
vroperly lodged when notice uf the applica
tion wa* nerved on the 4th for the 8th No
vember. In rt I mold ('hemieal Co., 21 C. L.

194. 2 O . 1 i : • 11 :

Petition for order - Voluntary <m*i-/m- 
nirnt -t'ompulxory ordtr — \pptal from 
Votée to lii/uidator — Seeurity for vont it 
M'tiii » r. |—The Court will not interfere with 
ii voluntary winding-up of a company by it* 
shareholders and order a compulsory liqui
dation mile** it is shewn that tin* right* of 
the petitioner will be prejudiced by tin* vol- 
mtary winding-up. Service on the liqui

dator of a notice of appeal on behalf of the 
ompany from a compulsory winding-up or

der I* not necessary. A re*pondent by apply
ing to increase the amount of security for 
cost* waive* hi* right to object that the se
curity wa* not originally furnished in lime. 
In rr (ho Ft no Mint x, Limited. 7 I*. C It. 
:iks.

Petition for order —Voluntary uxxign- 
ment—Dixvretion.]—Where the insolvency of 
lie company i* admitted, the Court ha* no 

discretion under s. 9 of the Wlnding-up Act, 
K. S. C. c. 129, to refuse to grant a winding- 
up order on the petition of a creditor who 
ha* a Mihwtantial interest in the estate, al
though the company has made a voluntary 
assignment for the benefit of it* creditor*, 
and most of them arc willing that the wind- 
uig-up should be under such assignment. 
\\ ukifitld Rattan Co. V. Hamilton Whip Co., 
-4 0. It. 107, not followe<l. In re W illiam 
iamb Ilanufarturinti Co. of Ottaira. 21 ('. 
L T. 35. 32 ». It. 243.

Petition for order— Voluntary assign
ment—Discretion. 1—The Court has a discre
tion t< grant or withhold a winding-up order 
under s. It of R. S. C. c. 1211. Re William 
iamb Mannfarturiuy Co. of Ottawa. 32 ». 
It. 243, dissented from. Where the assets of 

mpai v.. re small and the i n ditors 
had almost unanimously entered upon a vol
untary liquidation under the Ontario Assign
ment* Act. a petition for a compulsory wind- 
mgup order wa* refused. In rt Maple Leaf 
hint Ce. ji < . I, I 898b O. L R. 890.

Petitions for under s 104 of the 
Wlndlng-np Act—Affidavit not fib d before 
xtrvirv— 1 pplieation of Con. Rule 521. I>U *• 
155 of Winding-up Act — Ordtr granted on 
regular pttition—l.tace to appeal refused — 
Stay of proeeedings und> r order granted— 
I’roveedingt to be undt r Ontario Assignmt ntn 
and 1‘rrfereneen .4cf — Dinert tion of Court 
under s. /.<# of Winding-up .let — With of 
majority of er#</ifor*.|--Sutherland. J.. held, 
that *•. 138 of the Winding-up Act, It. S. C. 
(190ti), c. 144. was wide enough to make 
t'on. Rule .724 applicable to winding-up pro

ceeding*, therefore dismissed a petition for 
winding up where the affidavit in support of 
that petition wa* not filed before the service 
of the petition a< required by above rule.— 
On a not lier |ietition. the proceeding* ap- 
|H-aring regular, a winding-up order wa* 
v rantt <1 Itoyd, C ag.'eed with above hold
ings and refused leave to appeal.—•'Teetsel. 
.1.. granted order staying proceeding* under 
the winding-up order, holding this to he a 
case for exercise of discretion of the Court 
under *. 11», and that liquidation proceedings 
could be more expeditiously and inexpensively 
proceeded with under the Ontario Assign
ments and Preferences Act. It appeared to 
be fin* wish of the majority of the credi
tor* of the company that thi* should be done. 
Ife It tiding Lumber Co. (11U1), IS ». W. R. 
tkis. 2 O. W. X. 735». 77.1.

Power to withdraw deposit from 
Court I Vpon a petition to that effect, a 
liquidator of an insolvent company will not 
In* permitted to withdraw a deposit made by 
a garnishee in the office of the Court in a 
ease in which the comt my was plaintiff 
Imperial Breweries, Reinhardt v. Friront, 11
Quo. V. R. 180.

Preferred claim ‘‘Clerk or other per
son in employ Hales agent. Re Amtriean 
Tire Co., Dingman'n Cane, 2 O. W. R. 29.

Preferred claim for costs — Pi. fa. in
sheriff'* hands I**fore winding-up — Instruc
tions not to seize Re. Saw Hill Lake Cold 
Mining Co., 2 ». W. R. 1143.

Preferred creditor — Claim for salary
\| directoi Rt Ritt !<<• II< "i n (

Kit Claim, 6 O. W. B IT t

Promoters of a company finding diffi
culty in getting stock subscribed said that 
when the company got a Ismti* of $1.1.000 
from the town, that $1.1,000 of paid-up stock 
should In* allotted and distributed pro rata 
among the subscribers. This was done. 
Stock was allotted and certificates issued to 
and received by these subscriber* : —Held, in 
winding-up proceedings. that holders of this 
bonus stock must be placed on the list of con
tributories. Re Cornwall Furniture Co.
(1900J, 14 O. W. R. 352.

Provincial Winding-up Act — Com
pany and majority of enamors desiring liqui
dation to take place under — Insolvency — 
I loom company — Shareholders—I touble lia
bility. In re Fredtrieton Boom Co., 2 E. L. 
R. 451.

Provincial Wlnding-up Act — Ord> r 
under Appt 'll to ('OUft of I /</•• -i/ II >•' > 
C’uur#—Jurisdiction of—Action to net asith 
order—Fraud or mistake.I—Where a wind
ing-up order under the Ontario Winding i| 
Act is made in violation of the provisions of 
the statute, or is obtained by fraud or mis
representation, or i* otherwise open to at
tack. any shareholder prejudicially affected 
may obtain redress, either by direct applica
tion to the County Court Judge if the order 
has been made by him it parte, or, if made 
by him after notice, then by way of appeal to 
the Court of Appeal.—The High Court of 
Justice for (Intario has no jurisdiction to in-
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tervene h ml ->• i a wide or vacate or declare in-

.1 udge under the Ontario Winding-np Ait. Il 
S. O I «T <• 222 I h ai un \. hemp Manure 
Spreader i n.. t ». V II. !Mi5 11» O W. H
577. 15 O. !.. K. 141».

Provisional liquidator» I ‘.hintuni
I ida I ’ ■ \!read% lamnf.j R S i < lit. 
k. 29. In the absence of special reasons to 
the contrary, n person alio has enteral u|nm 
hie duties ns voluntary liquidator, should I»** 
appointed provisional liquidator under a peti
tion for the winding up of a company. 1‘rin 
v. La Vu Villeneuve ( I'.HJH). 10 Q. I*. It. Xls.

Purchase by inspector -Fiduciary enpn- 
<ify- Liquidator — Referee Saic -durimiu■- 
tion.\—An inspector appointed in u liquida
tion under the Winding-up Act. It. S. < '. c. 
29. cannot be allowed to purchase property 
of the insolvent. Such a sale set aside, and 
an account of profits ordered. It rests with 
the liquidator in such a winding-up to dis
pose of the estate with the sanction of the 
Court : Inti the Court cannot dispose of the 
estate without the sanction of the liquidator. 
Ii 11 i m,'iiin il -.u/. h 11 ill'. lAmited. 11 < 
L. T. 3IW, 1 <». W. It. 2115. O. W. It. 231». 
455, * <>. L. U. 061, I» O. !.. it. :MI7.

Reference to officer of Supreme 
Court Fettling lint of contributories 
I crtificatrs declaring stork fund up in full— 
Right of officer to inquire whether paymenta 
mod* 1 w hen. under an order oi a 11 Igh 
Court Judge, a rvfereuee has been directed 
to an officer of the Supreme Court of Judica
ture to take nil necessary proceedings for 
the due winding-up of a company, and dele
gating to him for such purpose the powers 
conferred on the Court therefor by the Wind
ing-up Act. such officer has jurisdiction, in 
settling the list of contributories, to inquire 
into and decide as to whether stock holders, 
holding certificates declaring the stock to have 
been duly paid up. have in fact paid anything 
thereon. If* Horn* Campbell and Hoyden 
Furniture Co. of Ottouu. 5 O. XV. it. 049, 
and In Heat Manufacturing < <>., 23 s. C It.
044. considered and explained. He Corn
wall Furniture Co.. Limited, IS O. L. It. 
101, IS 0. 1 R 1ST

Registry Act -Crown debt Priority.] — 
The Elmedale Company was being wound 
up under the provisions of the Dominion 
statute. The Crown made a claim for un
paid freight due for transportation upon the 
intercolonial Railway. Before the wiudiug- 
up order was granted, judgments were ren
dered against the company and recorded, 
ruder the provisions of the Nova Scotia 
Registry Act, n judgment duly recorded binds 
the lands of the debtor us effectually as a 
mortgage. A question arose as to whether 
the Crown was entitled to Is* paid in priority 
to the judgment creditors.—Held, that the 
claim of the Crown must prevail. The case 
was not distinguishable from The Queen v. 
Hunk of A'ora Seat 11 8. C. H. 1; Almon 
V. Paley Russ. Eq. Dec. «1. referred to. In 
re Llmidale Co., 24 C. L. T. 341.

Remuneration of liquidator.] — The
liquidator of a company was allowed <•!><*» 
as remuneration for his services in the wind

ing-up of the company, in the course 
whicb he received and disbursed mon- • I 
.’ONI.lNN* In re Yarmouth S. S. Co.. J\
L T. 184.

Remuneration of liquidator | | -
ing allowance - 8 p*-vial circumstance , ■ 
/'armera' Loan and Saringa Co., 2 0. W

$4 ; « ' W. R 817

Sale of assets Disposition of pun h 
money—Payment into Court of sum t<i - ir 
; .• > ment "t mortgage on pai : o( vm 
lands—Action on mortgage Judgim-n 
redemption or foreclosure Application I ■ 
payment tail to mortgagees of sum in Conn 
Ohj>*etion liy unseenretl creditor of ctaupa 
— Slorigagccs not entitled to payment 
full—Meeting of creditors — Vmlertakiiu 
Costs. Town of danauoque V. Wright. 11 
• ». w B 194. «;72.

Sale of goods before winding up or
der Draft for price discounted with ! ink 
Acceptance of goods refused and < I raft <1 
honoured — Disais taken possession of b) 
hank. In re Shediae Hoot and Shoe <
llINMi), 2 E. !.. R. 1Ü0.

Sole of chattels unopposed — Claim

effected before the order for winding ut. 
company, ami the sale of the ehatw-ls m-i/ 
after tin* winding-up order has -n mad
tht salt will be valid it .........
made and no notice of the order for w indi 
up given to the execution creditor. /.*• 
i anada Aews Syndicate Co. ( 194191, ]»»
I ’ R l"7.

Sale of land by liquidator Ten
—Approval of référé**—Applicate «'
to confirm sale - Vnnecessan Hug
Winding-up Act. It 8. C. Han -

I lei nnn-hno* milling Co., /. 'IID, 1 0 
W. N. 579.

Sale of property and assets i end'a
and gurehaaer — Action for unpaid punka*' 
money—Premature — Hanking transaction 
iluarantora—Collateral aeeurity—F indu. 
fileta—Reftrenee—Vesting order— Coat».] 
The first action was brought by the liquidst-e 
of the J. E. Murphy Lumls-r Co. (in «oiintt* 
of ls*ing wound-up) against Hicinen Bro» : 
recover #3,207.54 i. balance of unpaid pu 
chase money for the property ami a.-sri- 
said company. Defendants counterclaimtsl f •: 
a eonveyance of the land of the company fr 
from Ineunihranii**, stating their readiness 
pay sum elaimed u|»ou delivery of such a > n 
veyance, or for a conveyance of the land.joj 
jis t to a lien of one Murphy for *3.2o7 V 
without further payment. The seconti leu 
was brought by J. K. Murphy against t 
Traders Bank for a declaration that nil 
the moneys due or payable to defendant* I 
tin* J. E. Murphy I «umber Company ' ' 
which he became surety, hail been paid, 
and that lie was entitled to delivery, tran-hr 
or assignment of all securities held by i 
fendants, and given as collateral to said iu 
debtwluess. — Middleton, J.. In Id, that lb' 
first action was premature, a> there wa* in 
agreement to pay before conveyance. Action 
treated as one for s|»e<*lfjc performam l l»‘>“ 
payment a vesting order to issue, vesting in
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purchasers the title of the liquidator, the 
Imnk and Murphy. Held, in the second ac
tion. that plaintiffs' allegations did not repre
sent the true statement of accounts : that the 
true statement of accounts was as submitted 
bv defendants. Find in us as to accounts, lien, 
payment, rights of liquidator, etc., set out ■ 
Findings to he accepted or to have a refer
ence. No costs to any of the parties. Scott 
» Stouten : Murphy v. Traders Hank of Can- 
né a i lull 1. IS O. W. H. 338, 1* O. W. N. 
tfi»7.

Sernrity for cost» of contestation. |
—A claimant in a winding-up proceeding 
who demands security for costs from a con
testing creditor, should make it appear that 
lie is liable to lose the costs which he will 
incur i the contestation. In re Montreal 
Cold .'Imayo and Fretting Co., 4 Que. 1\ It. 
2H.

Security taken bona fide—Inquiry as 
to regularity of proceedings — Liquidator 
m ia hit own """" Liability for 
costs.]—A person who bond fide takes a secu
rity in the ordinary course of business from 
an incorporated company, is not bound to in
quire into the regularity of the directors' 
proceedings leading up to the giving of the 
security ; he is entitled to assume that every
thing has been done regularly. In this re- 
spect a shareholder stands on the same foot
ing .is u stranger. Where an action is 
brought by the liquidator of a company in 
liquidation, in his own name, lie is person
ally liable for costs ; the fact that lie ob
tained leave from tin- Court to sue will not 
relieve him of his liability in this respect. 
Jackson \. Cannon, 23 ('. I-. T. 300, 10 It. ('. 
U. 73.

Seizure of company s goods In fore
grinding-up order niait Companies W ind
ing-up Ordinance, A. IF. T. HUM—Applica
tion to compel sheriff to deliver goods to liqui
dator.]—The sheriff had seized certain goods 
of the eompnuy before winding-up order made 
under above ordinance :—Held, that the sher
iff was right in refusing to hand over said 
goods to the liquidator, there being no provi
sion for his so doing under above ordinance. 
If the insolvent estate can be better adminis
tered with these goods they may be handed 
lo the liquidator if he will guarantee the 
sheriff the amount for which he holds them 
with costs. Re Regina Windmill and Rump
Co.. 10 W. L. It. 05, 2 Sank. L. It. 32.

Seizure of goods In province of Que
bec Leave of Courts of province trInrein 
winding-up pending.]—The liquidator of an 
extra-provincial company, which is being 
wound up in another province, can by petition 
n*k that the seizure of the goods <>f the com
pany in this province lie quashed, as made 
without leave of the t’ourts of that province. 
Phillips v. Canada Cork Co., 7 Que. P. It. 
223.

Service of complete list—Procedure — 
Receptions.]—Every contributory in a wind
ing-up has a right to a complete list of all 
the contributories ; for each one is interested 
and has u right to require that all the con
tributories shall be from the first upon the 
list of contributories, in order that the Court 
may determine what amount each should he

called upon to pay ns his contribution. A 
dilatory except inn asking that proceedings be 
stayed until this list be furnished will he 
maintained.—An exception to tin» form de
manding the dismissal of the petition of the 
liquidator, for the same reasons, will he di>- 
inissed, because there is no ground for de
claring the proceedings void, but only for 
nmending them. In re Itanqur dr st. Jean. 
Hienvenu v. Marchand, 10 Que. P. R. 223.

Service of writ of summons -Corpor
ate charuett r—Laie stamps Alias writ. | — 
Service upon a company in liquidation is 
validly made at the office which it occupied, 
upon it* secretary, who has continued to an 
as such in spite of the liquidation, and still 
has in his possession some of the hooks of 
the company. 2. The corporate character of 
a company continues notwithstanding that it 
lias gone into liquidation. 3. It is not nece— 
»ary to put law tamps upon the return of 
an alias writ of summons. Sum g v. Indus
trial Printing Co., ô Que. P. R. 103.

Shares appearing; to be paid in part
-Onus oil shareholders tu shew payment 

in full—Transfer of goodwill assets 1 g rec
ulent to release from liability -- Power of 
euaipuny—Promotion shurcs—Dividend paid 
when company insolvent—Application to pay
ment of shares — Illegality. |—Certain par
ties held to lie contributories. The transfer of 
paid-up stock after the incorporation of the 
company held to be simply the transfer of 
promotion stock under another name. The 
transferees of the stock who took knowing 
all the circumstances, are liable. Holders 
of stock alleged to be paid up when paid by 
dividends declared when company insolvent 
are liable to be placed on list of contribu
tories. Re Northern Construrtions Ltd., 12 
W I. R. '.IX

Affirmed on appeal (1010), 14 W. L. It. 
308.

Shares — .1 pplit ation on condition that 
no further call made — icceptanct 
\llotment—Right to répudiât• -Conduct ap

probating contract—Estoppel — Director — 
Uisfeasanct—Loss to company.]—Defendant 
Davis applied for shares on condition that 
no further calls would lie made thereon, and 
the shares were allotted him on said condi
tion. He gave Ins cheque in payment, and 
proxy to vote on said shares, but objection 
was raised as to his right to vote on the 
shares, as they had been sold at a very large 
discount. When defendant was informed 
of the objection being raised he at once -t -•> 
ped payment of his cheque and informed tin* 
president that he would have nothing to d" 
with the -liM. -: //«/(/. under >In- circum
stances, that defendant’s name should he 
removed from the list of contributories.
The president hat ing been plac d on
the list of contributories, for the amount 
of defendant Davis' cheque, for mis
feasance for acquiescing in the»stopping of 
payment of same, it was held that as Davis 
had the right to stop payment there was no 
duty imposed upon the defendant president 
to endeavour lo collect the money to which 
the company was not entitled, and his name 
should he removed from the list of contribu
tories. Judgment of Teetzel. J„ 13 O. W. II. 
1032. 1087: 18 O I,. R. 334. reversed. In 
re Lake Ontario Navigation Co. ( 1010 ». 
1.1 O. W. It. 23, 1 O. W. N. 308.
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Share* held by trustee — Inability be
yond amount of trust fund* in hand of trus
tee. )—Trustee of folds of a minor resident 

Neve Beotia poreftneed eharee in com
pany which was later wound up. (>n appli
cation to place trustee un list of contribu
tories it was contended that only the trust 
t Mate in hands of trustee was liable as de
clared in It. S O 11*1*7 ». <• 101. s. 38, and 
It. S < c. IIS. Ilmlgins. Master in Ordin
ary. held, that trustee had no right to pur
chase shares and >n doing so had committed 
a breach of trust, and to give effect to trus
tee's contention would he to give judicial sanc
tion to a breach of trust. Trustee placed 
un list of contributories for amount claimed 
I V liquidator, tie Formera Loan Co., Ft p. 
Dickit (18B1), 80 C I. T 848

Shares held by trustee -Transfer of 
shares — Consideration — Transaction a 
compromise Knowledge of parties Bn* 
tries in books of company—Treated as liv
ing share»—Transfer not a surrender—Lia
bility of truster Re Ontario Ft. Co. ( 181)3 l. 
30 C. L. T. 350. 351.

Shares Issued as fully paid -Cerfi- 
firate given, aa aceurity—Misrepresentations 
—Fatoppcl. |—M. agreed to take one share in 
lb company. For the company an agent bor
rowed from M. $400. giving a certificate for 
5 fully paid shares, saying 4 shares were aa 
security for the loan. There was no applica
tion or subscription for or allotment of stock: 
—Hr Id, on winding-up of I». company that M. 
is not liable to be placed on list of contri
butories. Re Charlca II. Davies, Ltd,. 13 O. 
W. R. 379.

Status of creditor — Requirements of 
Winding-up Act—Demand—Proceedings de
hor* the statute—Competency of—Similarity 
of English and Quebec law. Moore Carpet 
Co. v. Mitchell, 5 E. L. R. 248.

Stay of actions against — Decree of 
foreclosure — Leave to proceed — Right of 
mortgagee—Rovers of Judge—Discretion of 
Judge -Review—Ltavc to appeal — Right to 
grant—Liquidators—Conduct of sale.]—By 
s. ltl of the Winding-up Act. R. 8. C. lKHd 
c. 121), proceedings by a mortgagee under a 
decree of foreclosure of the company's pre
mises are stayed, but the mortgagee has the 
absolute right to have leave to proceed unless 
special circumstances make it inequitable for 
him to do so.—The exercise of discretion in 
granting or refusing leave by the Judge hav
ing charge of the winding-up proceedings 
may lie reviewed on appeal : per Hanington. 
Barker, and (îregory, JJ.—The power given 
by s. 13 to order a stay, and the stay pro
vided by s. 10, of any suit or action, does 
not apply to proceedings under a decree of 
foreclosure : per Tuck, C.J.—The liquidators 
have no equity to have the conduct of the 
sale under foreclosure proceedings, and an 
order made at their instance by the Judge 
directing the winding-up proceedings, post
poning the «ale and directing the referee as 
to the advertising, and fixing a subsequent 
date for the sale, is bad : per Tuck, C.J., Hau- 
ington, Barker and Gregory, JJ.—The order, 
'hough wrong in point of form, was in sub
stance an order for leave to proceed under 
s. 1(1, and should nôt be interfered with on

appeal : per McLeod, J.—A Judge other than 
the Judge directing the winding-up pro. 
ings may grant leave to appeal from hi- 
order, and any Judge has the abstract right 
to make order* in a winding-up proceeding, 
but ought not to do so unless specially p 
quested by the Judge in charge, or under 
exceptional circumstances ; per Tuck, f.J., 
Hanington. Barker, and Gregory. JJ \ 
Judge other than the Judge having ••!».» i,. 
of the winding-up proceedings has authority 
to i ake any order in reference thereto, unlos 
such Judge is unable to act ; per Mcl/eod. .1 
The appeal from the order of a Judge in charge 
of wimling-up proceedings I* to the Cour 
the order can not he varied or rescinded h> 
an order of a single Judge, though mad-- I 
excess of his jurisdiction under the V ;• ,| 
ing-up Act : per Barker. McLeod, and Gre
gory, JJ.—As the Judge, under the winding 
up proceedings, had no jurisdiction to ; i 
an order interfering with the foreclosure pro
ceedings, an order of another Judge bavins 
jurisdiction, staying that order, and giving 
directions as to foreclosure proceedings. i< 
good: per Tuck. C.J., and Hanington. .1 In 
re Cushing Sulphite Fibre Co., 38 N. B. I: 
581.

Staying proceedings in another pro
vince — Setting oxide talc of foreign In ml 
— Summary proccedinga.]—There is jurisdi- - 
lion under s. 13 of the Dominion Winding n- 
Act, It. 8. C. c. 1211. to restrain proceeding* 
in any action, suit, or proceeding agninsi 
the company, even in actions or suits h, v,--l 
the ordinary territorial jurisdiction of the 
Court ; and the enforcing of an execution i* 
a iirocceding within this section : and tie v 
fore there was jurisdiction for the Court in 
this province to make an order staying pro
ceedings under an execution in the hnri ! 
of the sheriff of the county of Victoria, in 
the province of New Brunswick, ns had been 
done in this case. But the sheriff having, 
notwithstanding, proceeded with the sale un
der the execution against lands of the con 
pany. and executed a deed of the same to tl 
purchaser :—Held, that there was no jurisdi 
lion in the Court under the Winding up .V 
to make an order summarily declaring the sa'- 
void, such a case not coming within Gi
classes of cases which, tinder the Act. may 
he dealt with in a summary manner by a 
Judge in the winding-up proceedings. In r< 
Tobique dypsum Co.. 23 <’. L. T. 303, •! O 
L. R. 515. 2 O. W. R. 808.

Subsription for shares — Transfer <>f 
shares by old subscriber to new—Relief --Ille
gal payment to director. Rc Publishers' Syn
dicate, Raton'» Case, 2 O. W. R. 05. •" 0. 
L. R. 302.

Subscription for shares by firm
Allotment—Notice—Liability of special pari 
ner—Knowledge.]—T. was a “special part 
ner of the firm M. Co.” He was to hear an 
equal share with other partners in firm 
losses. The firm subscribed for stock in I1 
Co. now being wound up. T. knew of ti.i- 
suhscription. and stock was allotted: -Held. 
that the several partners are liable to ' 
placed on the list of contributories for un
paid balance of stock subscribed for by 
the firm. Re Distributors Company, Thurs
ton'» Case, 13 O. W. It. 735.
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Taxes — Assessment — Notice of after 
winding-up order. Re. Ratent Clothboard Co. 
(1904), 30 C. L. T. 378.

Taxes — Right <-f distress — Effect of 
winding-nii on conditions precedent to dis
tress. Re Diamond Machine Screw Co.
( 1902), 30 C. L. T. 305.

Terms of order — Execution creditor — 
Priorities. Re Prc»cott Elevator Co.. 1 (j.
W. R. 101.

Trust money loaned. I — McKay, trustee 
for Spence estate, loaned funds of that estate 
in his own name, to a company which was 
later wound-up. I lodging Master in Ordin
ary, held, that the beneficiaries of the Spence 
estate should be allowed the amount of the 
loan. Rc Ont. Ex Co. Ex. p. Spence (1804), 
30 t\ L. T. 352

Tmstee invested trust money as
capital Withdrew name on etc of insol
vency.]—A trustee invested money in a com
pany of which he was president. On the eve 
of the company being wound up, the president 
withdrew $1,969.01 from the company, to 
protect his restais que trust, and give them 
a preference:—Reid, that s. 90 of the Wind
ing-up Act applied, and that the plaintiff 
company was entitled to recover from defend
ant the amount withdrawn. Re Stubbina 
(1881), 17 Ch I*. 58, and Ex p. Taylor 
(1880). 18 Q. il. I). 295, distinguished. 
Judgment of Hoyd. C., at trial, 10 Fed., 
1909, affirmed. Trusts & Guarantee Co. v. 
l/wnro (19091, 14 O. W. R. 099. 1 O. W. 
N. 52.

Unauthorised acts of committee —
Ratification Contributories. Re Victor
Woodworks Limited, 4 E. L. R. 142.

Unpaid vendor of Rood»—Taking pos
session—liquidator.]—A creditor of a com
pany in liquidation, who has sold to the com
pany on credit, several months before they 
were put into liquidation, goods which were 
shipped at the expense of the company, and 
were afterwards left in the custom house until 
the liquidator took possession of them, can
not replevy these goods against the liquidator 
in the thirty days which follow this taking of 
possession. In re William Drysdalc Co., 3 
Wne. V. R. 353.

Use of company's name in litigation
— liquidator — Creditors. ) — A joint stock 
company incorporated by a charter from the 
Dominion government continues to exist after 
an order for winding-up has been made and a 
liquidator appointed until the vnal winding-up 
"i its affairs. It- legal remedies, actions 
and defences, must, in the interval, be exer- 
cised in iis name. But when it is a question 
of attacking or defending its nets, in the inter
est of creditors, the proceeding must be in the 
name of the liquidator, representing the cre
ditors. Stevenson v. MaePhail, tjlickman V. 
AJcrcfieofi 17 y ne. K. It. 119.

Validity of debentures— I Jen on land 
—Necessity fur compliance with requirements 
of statute of incorporation—Two-thirds vote 
required—Proxies—Validity of by-law—Bona 
fide purchaser of debentures — Notice of in- 

c.c.l.—26

formality—Right of creditors to dispute valid- 
i'y of debentures—Estoppel. In re Summer- 
side Elc'iric Co., 5 E. L. R. 129.

Voluntary liquidation — Manitoba 
Winding-up Act, as. /:/, 23—Liquidator—Dir
ection to Proceeding against directors for 
fraud—/urisdiction.]—The company being in 
process of voluntary winding-up under the 
Manitoba Winding-up Act, R. S. M. 1902 c. 
175, the liquidator applied, under s. 23 of 
the Act, for a direction as to whether or not 
he should take proceedings against a number 
of former directors of the company to cancel 
certain shares in the stock which they had 
issued to themselves ns fully paid up. but 
without payment of any kind, and t" recover 
the dividends which, to the extent of over 
$92.000. they had afterwards paid to them
selves on said shares :—lltld, that this was 
not “ a question arising in the matter of the 
winding-up " for the determination of which 
an application nay he made to the Court un
der s. 23, and that no order could be made, as 
the liquidator in such a proceeding is not an 
officer of the Court or under its control, ex
cept to the extent stated in s.-s. (/) of s. 19 
of the Act.—Tile Judge, however, expressed 
the opinion that it was the liquidator’s duty, 
in the circumstances, to take the suggested 
proceedings, and that, if he refused, the Court 
would have jurisdiction, under s.-s. (/) of s. 
19, to compel him to do so. Re Great Prairie 
Investment Co., 8 W. L. It. 0, 17 Man. L. 
R. 554.

Voluntary winding-up — Meeting of
shareholders—Notice of—Powers of attorney 
—Appointment of liquidator.]—A notice sent 
by post i" all the shareholders of a company 
summoning them to a special general meet
ing with the object of placing the company 
which is not insolvent, in voluntary liquida
tion. and accompanied by powers of attorney 
by which the shareholders may authorize their 
representation mt each meeting, is sufficient, 
and i; a resolution is passed authorising the
placing of the company in liquidât ion, «there 
is no necessity for a further notice to the 
shareholders "f the presentation of the 
petition to the Court. 2. The intention to 
nam< a rtain person u< liquidator suffi

1 dently appears by the mentioning of his name 
upon the blank forms of power of attorney 
sent in order that anyone interested may 
not allege that he is taken by surprise if such 
person is subsequently appointed liquidator. 
In rc North-West Cattle Co., 5 Que. P. It. 30.

Wages — Subrogation.]—Defendants car
ried on mining business at !.. where S. & 
C. were their agents. It was the custom for 
defendants to give their workmen orders for 
their wages on S. & Co., who having paid 
these orders, had them endorsed by the respec
tive workmen. S. & Co. then drew on the 
defendants for the amount of the orders so 
paid. Defendants being in default to their 
bondholders, a winding-up order was made, 
and S. & Co., having obtained assignments 
from the various workmen whom they had 
paid, sought to establish their claim to pre
ferential lien —livid, that they had no right 
of subrogation legal, conventional or equit
able. Eastirn Trust Co. v. Boston-Riehard- 
son Mining Co., 5 E. L. R. 658.
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Whc AVf contributories ? -Rule* an to 
settlement of Ji-t of contributories. He Alloa 
Loan Co. 11904). 80 «' L. T. 308.

Winding-up — Aaaignmrnt — Maire- 
tion.]—Where the insolvency of the company 
i* admitted, the C«mrt has no discretion under 
s. 9 of the Winding-up Act, R. N. C. c 129, 
to refuse to grant a winding-up order on the 
petition of a creditor who has a substantial 
interest in the estate, although the company 
has made a voluntary assignment for the 
benefit of its creditors, and most of them 
are willing that the winding-up should bl
under such assignment. Wakefield Ifattan 
• o. v. Hamilton Whip Co., 24 O. R. 107, not 
followed In rc William Lamb Manufactur
ing Co. of Ottawa, 32 O. 11 243.

Winding-op - ('alia — Ln for cement of 
order of Court of another provinee—Marricd 
woman—4 oil* t tu n lot.] Application for a 
certiorari to remove proceedings of commis
sioners under the Collection Act, 1894.—Un
der a Rule of Court in respect to the wind
ing-up of insolvent companies, it was pre
scribed that an order for the payment of calls 
should have the same effect as n judgment for 
the payment of money, and should be entered 
as a judgment by the prothonotary.—In this 
case the order of the High Court of Ontario 
had been sim dy filed with the prothonotary : 
—Held, that this would not have been suffi
cient even if the order bad been an order of 
the Supreme Court of Nova Scotia.—Semble, 
that, as this order was against a married 
woman, the Court would not have power to 
enforce it except against her separate estate. 
—Qua re, whether the Coll cl ion Act applied 
to such a case. In re Cunnitf/ham, 20 C. L. 
T. 47.

Winding-up — Mortgage to creditor — 
Setting oxide — Insolvency — Knowledfte — 
- May be act oaide ” — Preaumption—Hebut- 
tal. 1- A mortgage of land made by an incor
porated company in favour of a creditor 
within thirty days prior to the beginning of 
winding-up proceedings was attacked by the 
liquidator ns being void under some of the 
provisions of ss. 08 to 71, inclusive, of the 
Winding-up Act. R. S. (* c. 129 :—Held, 
notwithstanding the fact that the mortgage 
was given upon demand of the mortgagee, that 
the transaction must be avoided under s. 09. 
the mortgage being a conveyance for consid
eration respecting real property, by which cre
ditors were in juris] or obstructed, made by a 
company unable to meet its engagements ; and 
it was not material under this section whether 
the mortgagee was or was not ignorant of
such Inablllti ; but 1 .. being
within the thirty days, was avoidable, and 
should therefore he set aside, that being the 
effect of the words “may be set aside.”—Held, 
also, that the words of s. 69, “ upon such 
terms as to the protection of such person 
from actual lose or liability bv reason of snob
eontrnet, as the Court orders,” were not 
applicable to the giving of a mortgage as se
curity for a past délit.—Held, also, that none 
of the other sections relied on applied so as 
to avoid the mortgage ; and. following Laic- 
aon v. Mcileoeh, 22 O. It. 474, 20 A. R. 4A4. 
and distinguishing Webatcr v. Criekmore, 23 
A. R. 97, that the presumption referred to in 
s. 71 is rebuttable. Kirby v. Ilathbun Co., 
20 C. L. T. 333. 32 O. It. 9.

Winding-up — Taxe* and water rate* - 
Claim on estate—Diatrcaa.]—The company 
owned its business premises, subject tu .. 
mortgage to A., who commenced an action fur 
foreclosure. Up-m a winding-up order being 
made, A. filed his claim, and the liquidators, 
under s. 62 of the Winding-up Act. with tin- 
approval of the Court, consented to his tak 
iug the property, and also consented to ju I; 
ment for immediate foreclosure in the action 

Subsequently the city corporation filed 
with the liquidators a claim for arrears 
•taxes and water rates : —Held, ns to tie- 
taxes, that the only remedy which the c<- 
punition had was to apply to the Court und. r 
s. ltl of the Act for leave to distrain. Upon 
such an application the Court would have de
termined whether the circumstances wen- 
such as to induce it to grant such leave.— 
If the distress in this case had been levied 
before the beginning of the winding-up. the 
Court would, there being no right of action 
for the taxes, have preserved to the company 
the right of distress, on the principle that 
where there is not a right of action, a til 
thi n fore n - privity between the partie t 
distrainor may pursue his only remedy (dis 
tress ) as if no liquidation existed : but when 
a right of action exists, even though there 
is also a right to distrain, then the creditor 
is within the Act, and must prove ns an or
dinary creditor.—The provisions of the final 
clause of a.-s. I of s. 133 of the Assessment 
Act with regard to goods in the hands of n 
liquidator apply only to proceedings under Uu- 
Joint Stock Companies Winding-up Act. 
By 33 V. c. 80, s. 11, power is given to fix 
rates which an owner shall pay, and such 
rates, if unpaid, are to he alien or charge 
upon the real estate, but by s. 13 a personal 
liability to pay the rates is created against 
the owner. The city corporation, by by-law 
passed in 1890, fixed the insolvent company's 
water rates, and had assessed it by name from 
year to year since :—Held, that a liability 
to pay was thereby imposed, and this liabi
lity is a sufficient foundation for n valid 
claim by the corporation to rank on th 
estate in the hands of the liquidator for tin- 
amount of the water rates. The corporation 
are not hound to prove as secured creditors, 
notwithstanding their lien upon the property 
arising under s. 11, because the lien is upon 
property in which the insolvent company i< 
not interest. i|, having already surrendered 
it to n prior mortgagee, and the liquidator 
could not give it up to the claimant as re
quired by s. t!2 of 'he Winding-up Act. In 
re Ottawa Porcelain and Carbon Co., 20 
C. L. T. 179, 31 O. R. 67».

Writ of execution - Seizure by sheriff 
of goods of company—Fees and possession 
money. Re Oahawa Heat, Light and Pow>r 
Co., Lx p. Sheriff of Ontario, 8 O. W. It. 4L'

COMPENSATION.

See Expropriation — Negligence—Scr-orr.

COMPOSITION DEED.
See Accord and Satisfaction — Bank

ruptcy and Insolvency—Company.
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COMPOUNDING.

See Criminal Law — Penalties.

COMPROMISE.

See Trust# and Trustees.

CONCEALMENT OF BIRTH.

See Cbiminai. Law.

CONCILIATION.

Action for agricultural service -
Summary procedure — Motion—Preliminary 
exception — Time for filing.] — Thor.* is uu 
necessity for a preliminary citation to con
ciliation in the vase of an action by a farmer 
to recover the price of a service by iiis bull. 
2. An action of that kind may properly be the 
subject of a summary proceeding. 3. A mo- 

inn for default of conciliation i~ in the na
ture of a preliminary exception. An excep
tion of this sort must be tiled within three 
days after the entry of the cause. Charbon- 
ncau v. Alarie, 5 Que. I*. R. 80.

CONCILIATION BOARDS.

See Tbade Union.

CONCUBINAGE.

See Gift.

CONDEMNATION.

See Ship.

CONDITIONAL APPEARANCE.

Bee Process.

CONDITIONAL SALE.

See Deed—Lien Notes Act—Sale of Goons.

CONDONATION.

See II v su and and V. ife.

CONDUCT MONEY.

See Discovert.

CONFEDERATION.
See Crown.

CONFESSION.
.sec Criminal Law—Judgment.

CONFESSION OF JUDGMENT.
See lUNKRUPTCY AND INSOLVENCY—ItlLLS 

of Exchange and Promissory Notes.

CONFISCATION.
See Intoxicating Liquob.n — Municipal 

Corporations.

CONFLICT OF LAWS.

Contract—Lex loci—Lex fori.]—The lex 
fori must be presumed to be the law govern
ing a contract, unless the lex loci he proved 
to be different, t'an. Fire Inn. Co. v. Robin- 
non (1902>, 22 L. T. 8. 31 S. C. R. 488.

Contract—Life innurance—Revocation by 
trill—Application of foreign law—Lien for 
premium#.] — A contract of life insurance 
entered into by a company whose head offer 
is in Ontario, the policy having issued from the 
head office and providing for payment of the in
surance money there, is an Ontario contract, 
and must be interpreted and carried out in 
accordance with Ontario law, although the 
assured lived in Manitoba and made applica
tion there to a local agent for the insurance, 
hui an assignment of or dealing witli the 
benefits of the policy made by the assured in 
Manitoba will be governed by the law of this 
province relating thereto. The deceased, who 
was a resident in Manitoba, insured his life 
with a company whose head office was fn 
Ontario, and by the policy the insurance 
money was appropriated in favour of his 
wife, hut by his will he absolutely revoked 
this appropriation and directed that the 
money should become part of his estate and 
should lie paid to his executor. Section 12 
of the Life Assurance, It. S. M. c. 88. as re
enacted by 62 & tti V. c. 17. permits such 
a revocation and new disposition of the insur
ance money, but the corresponding statutory 
provision in Ontario (It. S. O. 1897, v. 203, 
s. ItiO) forbids it:—H> Id. that the law of 
Manitoba must be applied to the determina
tion of the question us to the right of the 
assured to make such new disposition, and 
that the insurance money must be paid to 
the executor as part of the deceased's estate. 
Toronto ticneral Trunt Co. v. Sewell. 17 O. 
It. 442, and Lee v. Adby. 17 Q. B. I). 309. 
followed : — Held, also, that a will is au 
instrument in writing within the meaning 
of the Manitoba statute above referred to 
The widow was held entitled to a charge in 
lier favour for insurance premiums paid by 
lier to keep the policy in force. National 
Trunt Co. v. Ilugbtt. 22 C. I* T. 101. 14 
Man. L. It. 4L
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Foreign law — Proof of — Gnu*.]— 
Thf onus of establishing that a rule of law 
on a given subject different from that in 
force in this province, prevails In a foreign 
country, is upon the party who relies on it. 
In default of proof of its existence, the law 
of mi - province win i>.- applied. (Tape \.

IT

Sale of goods — Trade custom—Foreign 
lau• Hoods amt on approval — Loss by
(Ar/L]—A buyer who orders goods on ap
proval in .1 foreign country, whence they are 
sent to him here, is bound, ns to his liability 
to return them, by the law and custom of 
trade of such country. So, when by law and 
the custom of the philatelical trade in Eng
land, customers are Itouud to return stamps
-Int on approval within six daya, sod, fail
ing to do so. are held to be purchasers, a 
party here who bolds gooda so ordered from 
that country for ten days, when they arc 
lost by theft, is liable for their price. Ginn 
v. Laurin. 32 Que. S. C. Ml.

Sale of goods —Trade custom — Foreign 
lau• — floods sent on approval — Loss by 
theft.] The aele mi trial of gooda ordered 
from n vendor abroad is governed, in the ab
at oei of apt lal egret dm m. by the law of the 
province, and not by that of the country of 
the vendor. Therefore, when the article ia 
lost during the trial and before manifesta
tion of the willingness to buy, the loss falls 
on the vendor.—Judgment in (linn V. Laurin, 
32 Que. S. C. Ml, reversed. Laurin V. 
Gian. 18 Que. K. K. 110.

See Company—Constitutional Law — 
Evidence—Fraudulent Con vet a nce.

CONSEIL JUDICIAIRE.
See Action.

CONSENT.
See Evidence—Parties—Trial.

CONSERVATOR F ATTACHMENT. 
Affidavit for.—Sec Affidavit.

See Attachment of Goods—Execution 
—Saisie-Conservatoire— Saisie-Gagerie.

CONSIGNOR AND CONSIGNEE.
See Carriers.

CONSOLIDATION OF ACTIONS.
See Actions.

CONSPIRACY.
Combination- Injury to business—Re

straint of tradi — Rights of indivu/Mof».]— 
The plaintiff and defendants were members 
of a corporation known as “ The Winnipeg

Grain and Produce Exchange,” and dealt in 
krain both on their own account and fri
ot hers on commission. The defendants and 
other members of the Exchange, having com. 
to the conclusion that the plaintiff was using 
his position as a member to assist other din 
ers not members to carry on dealings in 
grain with members in violation of the rules 
of the Exchange ns to commission, agreed 
amongst themselves that they would neither 
sell to nor buy grain from the plaintiff; and 
the defendants afterwards carried out this 
agreement, thereby causing loss and damag- 
to the plaintiff in his business as a grain 
dealer. The defendants in so combining were 
not actuated by any malicious feeling to
wards the plaintiff, but solely by the desire 
to serve the business interests of themselves 
and the members of the Exchange generally, 
and in the protection of the market created 
under the rules of the Exchange. They had 
not attempted to coerce the plaintiff by vio
lence or threats or to induce him or others 
to break any contract, nor had they tried to 
induce others to refrain from dealing with 
the plaintiff :—Held, that the acts of the de
fendants were no more than a lawful exercise 
of their rights, and that there was no con
spiracy to do any illegal act or for any ille
gal object or to use any means that would 
be unlawful if used by an individual, and 
that, in absence of any evidence of malicious 
or improper motive, the combination and pur
suit of its object did not affect any legal 
right of plaintiff or operate to do him any 
legal injury. A combination such as defend
ants had entered into, although resulting in 
damage to some person or persons, is action
able only in eases where its object is unlaw
ful, or where, if lawful, such object is at
tained by unlawful means. Mogul Steamship 
Co. v. McGregor, [18)12] A. C. 25, and AlUn 
V. Flood, [18)18] A. C. 1. followed. (Jibbins 
v. Metcalfe (19U6), 15 Mau. L. It. SOU, 1 W. 
L. It. 180, 23 C. L. T. 308.

Criminal conspiracy. See Criminal

Trade competition—Procuring incorpor
ation of company to compete with plaintiffs 
— Inducing plaintiffs' servants to leave em
ployment — Using information obtained in 
plaintiffs' employment — Appropriation of 
plaintiffs' documents and chattels — Master 
and servant—Breach of confidence—injunc
tion—Damages—Appeal — Costs—Evidence. 
Copeland-C hatter son Co. v. Business Systems 
Limitt d (lUUUt, 8 O. W. K. 888. 10 O. W. 
It. 819.

See Metallic Roofing Vo. v. Jose. C. R. 
[1900] A. C. 1, digested under Trade Union.

See Bii.lr and Notes — Contract—Ex
tradition — Fraudulent Conveyances 
Parties — Particulars — Pleading — 
Trade Union.

CONSTABLE.

See Assault—Costs — Criminal Law 
Guaranties—Malicious Prosecution 
— Municipal < 'orporations—Police- 
Pleading—Trade Union.
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CONSTITUTIONAL LAW.

Act of province of < anada — It ridge— 
/Indication to Crown—Right of province of 
Quebec—It. N. A. Art. s. 109.]—A bridge 
constructed bj • private person In the pro 
vince of Quebec. before the confederation of 
the provinces of British North America, by 
virtue of an Act of the Parliament of the pro
vince of Canada, upon condition that at the 
expiration of 50 year* it will belong to the 
Crown, Ins-omes at the end of the term. In 
1866, the property of the province of Quebec, 
by virtue of a. 109 of the British North 
America Act. Montreal Light Heat and 
Cower Co. v. Archambault, 10 Que. K. B.no.

Administration of Justice—Inter-pro- 
vincial jurisdiction — Residence — Foreign 
judgment.] — No province can pass laws to 
operate outside its own territory : and no tri
bunal established by a province can extend 
its process beyond the province so as to sub
ject [H-raons or property elsewhere to its 
decisions ; and consequently a judgment ob
tained in one province by service of process 
out of the jurisdiction against a domiciled 
resident of another province, who has not in 
any way attorned to the jurisdiction, has no 
extra-territorial validity, even though regu- 
lart) obtni—d under the procedure of the 
former province. Aliter, where the rule or 
judgment in such other province has been 
obtained upon the non-resident’s own appli
cation. Deacon v. Chadwick. 21 C. L. T. 2IW, 
i o. l. r. 346.

Animals Contagious Diseases Act —
Powers of Dominion Parliament.]—The Ani
mals Contagious Diseases Act, 1803, is intra 
rires of the Dominion Parliament. Brooks 
v. Moore (19011), 13 B. C. R. 91, 4 W. L. 
It. 110.

Annexation of Cape Breton Island
to Nova Scotia -Treaty of Paris, 176"$.]— 
By the treaty of Paris, of the 10th February. 
1763, the Island of Cape Breton (which bad 
beau luvuded uad taken by the British 
forum), was ceded by France to the King 
and Crown of (.real Britain. By a procla
mation. issued by the King in October, 1768, 
the Islands of Cain* Breton and St. John's 
were annexed to the (government of Nova 
Scotia, and the proclamation authorized the 
(iovernor to call General Assemblies, in the 
said Governments respectively, as soon as the 
circumstances of the colonies would admit 
in the year 1784, the Crown, by a commis
sion to the Governor-in-Chief of Nova Scotia.
and the I in de of 8t. John's and Cape Un
ion. granted a constitution of the Island of 
Cape Breton, to consist of a Lieutenant-Gov
ernor, Council and Assembly, distinct from 
that of Nova Scotia. The government of the 
Island continued, however, to be regulated by 
a Lieutenant-Governor and Council, but no 
General Assembly was convened, as directed 
by the commission of 1784. In the year 1820, 
the Crown, in the commission to the Gover
nor-in-Chief of Nova Scotia, annexed Cape 
Breton to Nova Scotia. The inhabitants of 
Cape Breton petitioned the Crown, complain
ing of the illegality of the re-annexation by 
the act of the Crown alone, without their 
consent, or by an Act of the Imperial Parlia

ment, as contrary to the proclamation of 
1763 and the commission of 1784 :—Held, by 

'the Judicial Committee of the Privy Council, 
that such rc-annexatiou was legal, and that 
the petitioners were not entitled to a separate 
constitution under the commission of 1784. 
In re Cape Breton (1846). C. It. 1 A. C. 
275.

Appeal — Jurisdiction •— Abandonnu nf.] 
—Where u motion to quash an appeal has 
been refused on the ground that a decision 
upon a constitutional question Is involved, 
the subsequent abandonment of that question 
cannot affect the jurisdiction of the Supreme 
Court of Canada to entertain the appeal. 
Pharmaceutical AaeoeiaHon of Qnabei i 
Liver nuis. 31 S. C. R. 43, 21 C. L. T. 8.

Appeal — Jurisdiction — Yukon Terri
torial Court.]—The Supreme Court of Can
ada has jurisdiction to hear appeals from 
the judgments of the Territorial Court of the 
Yukou Territory, sitting as the Court of Ap
peal constituted by the Ordinance of the 
Governor-In-Council of the 18th of March, 
in respect to the hearing and decision ->f dis
putes affecting mineral lands in the Yukon 
Territory. The Governor-in-Council has no 
jurisdiction to take away the right of appeal 
to the Supreme Court of Canada provided by 
62 & 63 Vi<’t. c. 11 of the Statutes of Can
ada. Harlhy v. Matson, 32 8. C. R. 575, 23

Appeal per saltnm — Ontario — Divi
sional Court judgment.]—Under the provi
sions of s. 26, s.-s. 3 of the Supreme and Ex
chequer Courts Act, leave to appeal direct 
from the final judgment of a Divisional Court 
of the High Court of Justice for Ontario may 
be granted in cases where there is a right of 
appeal to the Court of Appeal for Ontario, 
and the fact that an ini|>ortant question of 
constitutional law is involved and that neither 
party would be satisfied with the judgment 
of the Court of Appeal, is sufficient ground 
for granting such leave. Ontario Mining Co. 
v. Seghold, 81 S, O. K 136.

Appeal from a summary conviction
under the Crimiual Code is, in Ontario, to 
lie taken to the Court of General Sessions of 
the Peace sitting without a jury : and Code, 
s. 881, constituting sueh Court the absolute 
judge n< well of the facts ns of the law la 
respect of the conviction or decision appealed 
against, is intra vires of the Dominion Par
liament. A statutory provision that the Ap
pellate Court shall try the appeal without 
a jury is one relating to the procedure and 
not to the constitution of the Court. R. v. 
Malloy, 4 Can. Cr. Cas. 116.

Appeal to Supreme Court of Canada
statut' -zi ing right af appeal 1 \ mod*

was made to quash an appeal from the 
Court of Review, on the ground that the Act 
54 & 55 V. c. 25, authorizing such appeals, 
was ultra vires, s. 101 of the B. N. A. Act 
only providing for the establishment of a 
Court of Appeal for the Dominion for the 
I»etter administration of the laws of Canada, 
and that the right of appeal was a civil 
right with which the Parliament of Canada 
could not interfere :—Held, refusing the mo
tion. that the power to establish a Court of
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Appeal for th<- Dominion was not so re
stricted: that tin* reference to the *'lietter 
ailminisiration of the laws of Canada” in a. 
101 of the R. N. A. Aot had regard to the 
establishment of federal Courts other than a 
general Court of Appeal : and that Tel & 05 
V. c. 20 wan intro rires. The appeal was then 
heard on the merits and dismissed, following 
the decision in a previous appeal : .'$0 8. C. It. 
098. 21 C. L. T. 5. L'Assodation St. .Iran 
Baptist,• dt Montreal v. Brault, 21 C. L. T. 
258. 31 8. C. It. 172.

Assignments Act. New Brunswick -
Validity—Priority of assignee over judgment 
creditor—Bankruptcy and insolvency. Tooke 
Bros. Limited v. Brack rf Patterson Limited, 
3 E. L. It. 270.

British Columbia Crown Procedure
Act. s 4—Statutory duty to submit petition 
of right— Damages for breach- Cause of ac
tion—7«ry.) — Under the British Columbia 
Crown Procedure Act. s. 4. it is the duty of 
the Provincial Secretary to submit to the 
Lieutenant-Governor a petition left with him 
as therein directed for that purpose. 11 i< de
finite refusal to do so gave the petitioner a 
cause of action involving damages which 
must be submitted to a jury.—Judgment in 
39 S. C. It. ’Sr*. 27 C. L. T. 667, affirmed, 
judgment in 12 B. (*. It. 470, 5 W. L. It 20fl 
set aside. Fulton v. Morton, C. It., [190N| 
A. C. 410. 78 L. J P. C. 29. 11908) A. C. 
451. 99 L. T. R. 456, 24 T. !.. It. 794.

British Columbia Health Act—Regu
lations. s. 20—Sale of milk, etc.— Ultra vires 
—Field occupied by federal legislation- -Do
minion Adulteration .let.]—Section 20 of the 
provincial government regulations governing 
the sale of milk and the management of dairies, 
cow sheds, and milk shops, is ultra vires, "as 
being repugnant to the Dominion legislation 
on the same subject. Iter v. Garvin, 7 W. L. 
It. 7S3. 13 R. C. It 831.

British Columbia Immigration Act. 
1008 / Itra vires -Dominion Art, 1001, re
specting treaty with Japan—Legislative field 
occupied.] — The provisions of the British 
Columbia Immigration Act. 1908, are inopera
tive. in so far ns th** subjects of the Japanese 
Empire are concerned, the field being occu
pied by Dominion legislation. In re Makane 
and Okuxakr, 8 W. !.. It. 19, 13 B. C. It. 370.

British Columbia Immigration Act. 
1908- ( Itra vires—legislative field oxoipied 
—Dominion Immigration Act—Costs against 
Crown.] — Parliament, by the Immigration 
Act, It. 8. C. 1900 c. 93, having provided a 
complete code dealing with immigration, the 
British Columbia Immigration Act. 1908. is 
inoperative. — Costs awarded against the 
Crown, following Regina v. Little. 0 B. C. It. 
321. Rex v. Norain, 7 W. L. It. 781, 8 W L. 
R. 790 ; In re Xarain Singh, 13 B. C. It. 
477.

British Columbia Liquor License Act
— Brewer— Dominion license.]—A brewer, al
though holding a license under the Dominion 
Inland Revenue Act to carry on business as 
eucb, may not sell beer within the province 
unless he has first obtained a license under 
the Provincial Liquor License Art. R. v. 
Meidirstadt (1906), 11 B. C. R 347. 2 W L. 
R 272

British Columbia Provincial Elec
tions Act — Powers of Provincial Legisla
ture—B. M. A. Act.]—Section 01. s.-s. 25. 
of the British North America Act reserve 
to the exclusive jurisdiction of the Dominion 
Parliament the subject of naturalisation 
that is, the right to determine Imw it shall 
he constituted. The Provincial legislature 
has the right to determine, under s. 92, s.-s. 
1, what privileges ns distinguished from 
necessary consequences, shall he attached to 
it. Accordingly, the British Columbia Pro
vincial Elections Act ( 1897. c. 67». s. S. 
which provides that no Japanese, whether 
naturalised or not, shall be entitled to vote, 
is not ultra pires. Judgment In 21 C I- T 
424, 8 B. C. It. 76, reversed. Cunningham 
v. Tomcy flomma, [1903] A. C. 151.

Civil servants — Taxation of.] — The 
members of the civil service are not subject 
as such to an additional personal tax of $2 
imposed by the corporation of Quebec under 
40 Viet. ( Q. ». c. 52, s. 3. Desjardins v. City 
of Quebec (1900), is Que. 8. C. 434.

Coal Mines Regulation Act, B C
Employment of Chinamen Rule prohibiting 
—Naturalization and aliens.]—Rule 34 of s. 
S2 of the Coal Mines Regulation Act ns 
enacted by the Legislature in 1903, which 
prohibits Chinamen from employment below 
ground and also in certain other positions in 
and around coal mines, is in that reaped ul
tra vires. Union Colliery Co. v. Brydcn. | 1899] 
A. C. 580, applied and distinguished from 
Cunningham V. Tomcy Domina, [1903] A. C. 
161. Per Irving. J.—The calling of the en
actment in question a rule or regulation can
not affect its constitutionality, nor can the 
enactment derive any greater validity by rea
son of its insertion in the middle of a rule 
which in other respects may he infra vires. 
In re Coal Dines Regulation .let, 24 C. L. T. 
342. 10 B. C. R 408.

Common school fund -Lands in Ontario 
—Rights of Quebec—Submission of question* 
in dispute to arbitration—Jurisdiction of ar
bitrators to entertain certain claims by Qui- 
bee.]—Held, that the arbitrators appointed 
by the provinces of Ontario and Quebec for 
the ascertainment and determination of the 
principal of the Common School Fund and 
the amount for which Ontario was liable 
had no jurisdiction t<> entertain claims by
Quebec against Ontario in respect of deduc
tions and remissions allowed by Ontario to 
the purchasers of certain of the common 
school lands. — Decision of the Supreme 
Court of Canada (42 Can. 8. C. R. 161), 
affirmed by P. C. Atty.-Gm. for Que. v. 
Atly.-Gen. for Ont. (1910), 30 C. L. T. S25. 
[1910J A. C. 627.

Concurrent statntes—Legislative powers 
of Dominion and provinces—Prohibition and 
regulation of liquor traffic.]—The Temper
ance Act of 1864, commonly known ns the 
Punkin Act, has never been repealed and is 
still in force. Its operation, however, is not 
incompatible with that of the Quebec Li
cense l^iw, 63 Viet. c. 12 (Quo.», and both 
statutes take effect concurrently. A convic
tion. therefore, under the latter for selling 
liquor without a license, in a municipality 
in which a by-law has been passed under the
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former, to prohibit the sale of intoxicating 
li(iii"r. la valid, iltbough tli 
a breach of, nn<l punishable under the Tem
perance Act. 18(54. Ft p. O'.Vri/f (1905», 28 
Que. H. C. 30*.

Conflict of laws -Dominion ami provin
cial lrgi»lali-on- Trap-net amt juntificotion.] 
—In an action for damage* for taking plain
tiff'* trap-net. defendant pleaded justification 
under R. S. <\. 1W,. <■. 45, a. 17 (7>. alleg
ing that plaintiff had no license, although 
previously warned to procure one. and that 
*. 8 of said chapter provides for issuing of 
such license, and that in default of obtain
ing such license, plaintiff's net was liable 
to confiscation i*. 92). At trial it was con
tended on behalf of plaintiff that as the net 
was set in wafers (not being a public har
bour i within three miles of shore, the land 
belonging to the province, the Dominion 
Statute was ultra vire» or inapplicable in 
respect to fisheries in such waters. Held, 
that the legislation in question was legisla
tion to regulate and protect fisheries for 
benefit of the general public, and that as the 
Privy Council In Attp.-Oen. <cr ran. v. 
Attp.-den. for V. S.. |1S9S| A. C. 712, has 
expressed opinion that “ *t is impossible to 
exclude [from Dominion Parliament) as not 
within its power the provision imposing a 
tax by way of license ns a condition of the 
right to fish,” the statute under which d«» 
fendant justified was intra vire», and plain
tiff's action must lie dismissed. Millet v. 
W 'bbcr (1910), 8 E. L. It. 4(10.

Conflict of laws Dominion and provin
cial legislation.]—Defendant company was 
ncorporated by a special Act of the Domin

ion Parliament, with powers to supply, sell 
and dispose of gas and electricity with other 
powers. Plaintiff company was incorporated 
by a provincial statute, and were given the 
exclusive right of supplying electricity with
in a certain radius. The plaintiff company 
brought action to restrain defendant com
pany from supplying electricity within the 
certain radius covered by their charter : 
— Held, that where a field of legislation is 
within the competence of both the Dominion 
Parliament and a Provincial Legislature, and 
both have legislated, in case of conflict, the 
enactment of the Dominion Parliament shall 
prevail. Judgment of the Court of King's 
Bench for Quebec, 1(1 Que. K. B. 1. 40(1. and 
of the Superior Court at Arthahaskn, affirmed. 
St. Franroia v. Contint ntul H. à L. Co., 0. 
It. r 19061 A. C. 49. 78 L. J P. (\ 60, 
|190|)| A. C. 194. 99 L. T. R. 78(5, 18 Que. 
K. B. 193.

Construction of statute—/i. .V. .4. Act, 
as. 91, 92, 101—Supreme Court Art, R. S. C. 
( 1900 ), e. 1X9. »». .1, HO—Rt fermer» lip (}ov- 
rrnor-dentral in Council—Opinion» and ad
vice—Juri»dittion of parliament—Indepen
dence of Judge»—Judicial function»—Con
futation of Court»—\dmini»tration of the 
lair» of Canajia—Provincial lrgi»lative juri»- 
diction |—per Fitzpatrick. C.J.. and Davies, 
Duff and Anglin, JJ.—The provisions of s. 
60 nf the Supreme Court Act, R. s. < \ 
( 1906), c. 139, are within the legislative jur
isdiction of the Parliament of Canada.—Per 
Girouard and Idington. JJ.—The provisions 
of that section assuming to authorise refer

ences by the (iovernor-fieneral in Council to 
ili.' Judges of ili>' Supreme Court ->f Canada 
for their opinions in respect to matters with
in provincial legislative jurisdiction are ultra 
vire» J the Parliament of Canada ; hut, if 
the (Jo rnmenta of the Dominion and of a 
provinct unite in the submission of the ques
tions so referred, the Judges of the Supreme 
Court of Canada should entertain the refer
ence.- Per Idington. J.—The administration 
of justice in each province having been as
signed exclusively to it the power of Parlia
ment in regard to the same is limited to 
creating a Court of Appeal and Courts for 
the administration of the laws of Canada.— 
Per Idington, J.—Parliament has no power 
to authorise the interrogation of the Supreme 
Court of Canada except where the question 
submitted relates to some subject or matter 
respecting which it is competent for Parlia
ment to legislate and respecting whi- h it has 
legislated and competently constitute! judi
cial authority in that Court to administer or 
ai.I in administering the laws s,, enacted. 
Per Idington, J.—Qutrrr, as to the constitu
tionality of adopting a system of interroga
tions of the judiciary even when the ques
tions are confined to subjects of the kind 
thus indicated. In re Reftrrnce bp the t!ov- 
cmor-f/cneral in Council, 43 S. C. R, 53fi.

Contempt committed ont of legisla
ture Pntnr of arre»t.] The House of As
sembly of the Island of Newfoundland does 
not possess, n< a legal ineident. the power of 
arrest, with a view of adjudication on a con
tempt committed out of the House; but only 
such powers as are reasonably necessary for 
the proper exercise of its functions and duties 
as a local legislature. Semble, the House of
Commons poaaeeaei ■ hu power only by virtue 
of ancient usage and prescription; the lex 
rt comtuctudo parliamenti. Semble, the 
Crown, by i:< prerogative, can create a 
Legislative Assembly in a settled colony, 
subordinate to Parliament, but with supreme 
power within the limits of the colony for 
the government of it-* inhabitants; but 
guarc, whether it can bestow u|>on it an au
thority, viz., that of committing for con
tempt. not incidental to it by law. The 
principles of Beaumont v. Barrett (1 Moore’s 
P. ('. (’ases. 591. and llurdttt v. Abbott (14 
Fast. 137). examined. Kit Ilep v. Car»on 
(1843). C. R. 1 A. C. 1(59.

Contract — Hvdro-FIrrtric Power Com-
missioM.)—14 O W. II. 12(52. 20 ((. !.. It. 
1(55, 1 O. W. N. 278, affirmed by I).
A. Beardmort Toronto (1910), 16 < > W. 
It. 604, 21 O. !.. It. 505, 1 O. W X. 419, 
1030.

Controverted Elections Ordinance,
N W. T.—Application hi lirst election of 
members of the new legislative assembly of 
the Prov. of Snsk.—Lew of Parliament— 
Dismissal of petition on summary applica
tion. Ifc Prince 11hcrt City Provincial Flec
tion, Straehan v. Bamimt (N.W.T.), ( 1905), 
3 W. L. it 571, 4 W. L. It 411.

Copyright- Fort ign reprint»—Notice to 
Fnglith Comminaioncrt of Cuntom»—Hntrp 
at Stationer»’ Hall — Hmpcloptrdia—Prima 
facie evidence—Imperial Act»—Agreement— 
Firm »<—Alignment—Heiiintration.] — See-
tion 162 of tie Imperial Customs 187fit
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3ft & 44i Viet <• 3»*. requiring notipe to be 
given to the 4'ommleeioners of Customs. of 
copyright and of the date of its expiration, 
i* not in force in this country, notwith
standing the statement to the contrary in 
the note to table IV. of the appendix to vol. 
3 of R. S. O. 18!>7. That statement is no 
part of the enactment of the legislature, hut 
is intended merely a* o reference, so that 
the Imperial Copyright Act of 1842. 3 & 6 
V. c. 43. is left to its full operation; Garrow 
and MacLaren. JJ.A.. dissenting. Smiles v. 
lielford. 1 A. It. 4341, followed. A certified 
cop of the entry at Stationers’ Hall of an 
encyclopatlia is prima, facie evidence of owner
ship under ss. IS and 19 of the Act of 1842. 
and it is not necessary in making u prima 
facie case to prove the facts whereby such 
sections are made conditions precedent to 
the vesting of the copyright in one who is 
not the author. An agreement in writing 
whereby the plaintiffs, for value, gave certain 
other persons the right to print and sell a 
work at not less than certain fixed prices 
for the remainder of the term of the copy
right, except the last 4 years thereof, and 
under which the pistes need In printing were
delivered over, which, with all unsold copies, 
were to l»e redelivered on the expiry of the 
agreement, and In which it was agreed not to 
announce the publication of another edition 
before such last mentioned period, expressly 
reserving the copyright to the plaintiffs 
Held, to lie a license, and not an assignment 
and so not to require registration under s. 
19 of 5 A 6 V. c 45 ( Imp.). Judgment in 
r, O. L R 1K4. 23 <’■ L. T. «8. l <). W. 
It. 743. 2 O. W. It. 117. affirmed. Illavk v. 
Imptrial Hook Co., 8 O. L. It. ft, 3 O. W. 
It. 467. affirmed. The Court, however, de
clining to decide whether or not Smile» v. 
/•■ Iford i \ i: 136, waa rightly decided. 
Imperial Hook Co. v. Hlack, 35 8. C. R. 488.

Copyright Works of fine art—Imperial 
statute. | The Imperial Fine Arts Copyright 
Act. 18t$2, confers on British subjects and 
persons resident in British dominions copy
right in pictures, drawings and photographs. 
It extends to the whole of the Vnited King
dom. but does not extend to any part of the 
British dominions outside of the United King
dom. Tuch it Sons v. I*rirstir, 1!» Que. B. 
I>. 629. approved. There is nothing in the 
Canadian Copyright Act. 1875. or in the In
ternational Copyright Acts, which conflict* 
with this view. Judgment in 22 C. L. T. 
172. 3 (>. !.. R. 4H»7 1 <> W. R 259. affirmed. 
Graves v. Gorrie, 11903] A. C. 4'8$.

County Court Act. Nova *tcotla —
Amendment, /'"//, <■. jf, *. /Intra nre* 
Appointment of Judge of another district to 
fill temporary vaeaney — Imprisonment — 
Place of ditention—Criminal charge—Lock
up— /’resumption.)—The Provincial Acts of 
1901, c. 22. s. 12, amended the County Court 
Act by providing that “in case of a vacancy 
in the office of Judge for any district, the 
Governor in council may designate and ap
point the Judge of any other district to act 
during the whole or any part of such vac
ancy." Under this provision the Governor 
in council appointed the Judge of the County 
Court for district No. 6 to act in district No. 
5 during a temporary vacancy in the office 
of Judge for that district :—Held, following

In re County Courts of Hritish Columbia. 21 
8. C. R. 464. that the Act authorizing the 
appointment was intra vires of the provincial 
legislature, and that the appointment there
under was a mere extension of the district 
for which the Judge who had been duly ap- 
pointed wn* authorised to act, and that it 
was not open to the objection of being nu 
encroachment upon the power of appoint
ment vested in the government of Canada 
under the provisions of the British North 
America Act, -. 02, e.-s. 14. The defendant, 
who was confined in the lock-up of the town 
of Kpringhill, on a charge of unlawfully 
stealing or receiving stolen goods, was tried 
and convicted before the Judge so appointed, 
under the Criminal Code, ». 161, of the of
fence of breaking prison. The evldem •• 
shewed that the lock-up was situated in tic- 
same building with the office of the police 
magistrate of tic- town, and had iu 
for years as a place of detention for persons 
charged with the commission of criminal 
offences, and that there was no other plag
ia ill-- town used for inch purpose // 
that the defendant was a person confined on 
n criminal charge within the meaning of tic- 
Code, tit. !.. pt. 1, s. 3 (u l. and that, with 
respect to the place of detention, the maxim 
omnia prasumuntur rite esse acta applied, 
and that the regularity of all proceedings 
necessary to constitute the lock-up a plaee 
of confinement in such cases was to hr a-- 
sumed. Hcjr v. Broun, 41 N. 8. It. 293.

Creation of new provinces — Alberta 
.-let — Saskatchewan Art — Ordinances of 
North-West Territories continued in force 
Independent provincial laws—Hills of Sale 
Ordinance.]—The Ordinances of the North- 
West Territories continued in force by the 
Alberta Act and the Saskatchewan Act. re
spectively. in each of these provinces, have in
different or any more extensive effect than if 
they were Acts of the legislature of each 
province respectively. — Consequently Ill- 
Bill* of Sale Ordinance (C. O. c. 43». as a 
law of one province, is effective only within 
the limits of that province, and cannot alb 
the rights or title of persons to goods in the 
other province, to any greater extent than if 
it were actually - law of a foreign state. 
Jones V. Ttcohry, 8 W. L. R. 295. 1 Alta. 
L. R. 267.

Criminal Code. s. 534—Intra vires 
Civil action for same cause as criminal pt 
sedition—Motion to stay action. Money- 
prnny V. Goodman (19061, 7 O. W. R. 209.

Criminal procedure -Summoning grand 
and petit jurors—Constitution of Court»— 
Ont. Legislature — Horn. parliament—Cron 
inal Code — Jurors Ac/.] — A provincial 
legislature has power to determine num
ber of grand jurors to serve at Courts 
of oyer and terminer and general ses
sions. this being a matter relating to 
tlie constitution of the Court* ; hut the selec
tion and summoning qf jurors, including 
talesmen, and fixing the number of grand 
jurors by whom a bill may be found, relate 
to procedure in criminal matters, in respect 
of which the Dom. Parliament alone has 
power to legislate. The Dom. Parliament 
can exercise itt power l>y adopting the pro
vincial law. and has done so by s. 6452 of the
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Criminal Code. R. v. Cox, 31 N. S. It. 311,
2 Can. Crim. Can. 207, approved. R. v. Wal
ton (lOUti), 12 O. L. It. 1, 7 O. W. It. 312.

Crown lands - Transfer to province — 
Construction of statute—Order in Council.] 

Bj ■ i of i'' â IB V 60 ( I» >. Mb- 
sequently re-enacted by It. S. C. c. 47. s. 4, it 
was provided that all Crown lands which may 
he shewi. to the satisfaction of the Dominion 
Government to be swamp lands shall be 
transferred to the province and enure wholly
to its benefit and usee : //</</. that by Hi 
true construction the section did not operate 
an immediate transfer to the province of any 
swamp lands or of the profits arising there
from. but only from the date of the order 
in council, made after survey and selection 
as prescribed by the Act directing that the 
selected lands be vested in the province. 
Down to that date the profits resulting from 
the transferred lands 1.- lunged to the Domin
ion. Judgment in 8 Ex. C. It. 337, 24 C. L. 
T. It13. 34 8. C. It. 287. affirmed Attorney- 
ti, rural for Manitoba v. Attorney-General 
for Ca.nada, 119041 A. C. 790.

Customs legislation—Conflict with im
perial enactment — Duty upon foreign-built 
ship — Construction of Statutes — Crown— 
Interest—Tort—Servant of Crown.]—The 
Parliament of Canada has legislative author
ity to impose customs duty upon a foreign- 
built ship to 1m* paid upon application by her 
in Canada for registration as a British ship.
2. The provisions in item 409 of the Customs 
Tariff Act of 1897, which purports to impose 
a duty upon a foreign-built ship upon appli
cation by her for a Canadian register, is not 
a clear and unambiguous imposition of the 
duty, such ns would support the right of the
Crown to exact the payment <>f such duty.
3. Interest can only be recovered against the 
Crown bg < ontract or under statute i In 
the absence of statutory provision, the Crown 
is not liable to answer for the wrongful act 
of its officer or servant. Algoma Centrai Rw.

I Rx «• B m

Deportation of immigrants ( institu
tional law—Rowers of Dominion Parliament 
—Alien Labour Act.] —Held, that s. (1 of 
Dom. statute tit) & til V. c. 11. ns amended 
by l Bdw. VII. c 13. i. 18, i> intro vires of 
Dom. Parliament. The Crown undoubtedly 
possessed power to expel an alien from the 
Dom. or to deport him to the country whence 
he entered it. The above Act. assented to 
by the Crown, delegated that power to the 
Dom. Gov., which includes and authorises 
them to impose such extra-territorial con
straint as is necessary to execute the power. 
Judgment of Anglin. J., Re Cain, Re Gil- 
hulu, 10 O. L R. 4*». 0 O. W. It. 124. 41 
C. !.. J. R78. reversed. Atty.-Gcnl. for Can. 
v. Cain. Atty.-Genl. for Can. v. Gilhula, 
119001 A. C. 842.

Dominion and provincial lands --
Military resent Title of the Dom.—Trans
fer by Imperial Government—II. 2V. A. Act, 
1867. ss. 108, in.]—The land in suit, called 
Headman's Island, was de facto a “ reserve " 
by the Gov. of B. C. under par. 3 of the 
Proclamation of 1889, and according to evi
dence a military reserve :—Ueld. that it re
mained Imperial property at the time of the 
B. N. A. Act, 1807, and was transferred to

the Dom. by special grant dated the 27th 
March. 1884. It did nut, therefore, fail to 
the colony in virtue of s. 117 of the Act, nor 
to the Dominion in virtue of s. 108. Judg
ment in Attorney-General v. Ludgate. 11 B. 
C. It. 288, affirmed. Attorney-General for 
Itritish Columbia v. Attorney-General for 
Canada. 119061, A. C. 852.

Dominion civil servants — Judgment 
debtors — Salaries—Payment of judgments 
out of. bg instalments—Ultra vires—Discre
tion.] K., m.. and w were officers of the 
Government of Canada and were in receipt 
of annual salaries amounting to $1.800. $400 
and $700 respectively. K.. upon being exam
ined before the Judge of a County Court, 
was, under 89 V. c. 28, s. 63, ordered to pay 
the amount of the judgment against him by 
instalments at the rate of $8 per month. 
M. and W., being examined before the Judge 
of another County Court, were, under the 
same section, ordered to pay the amounts of 
the judgments against them by instalments at 
the rate of $8 and $10 per month respective
ly : //-/-/. Landry, J.. dissenting, that the 
provisions of 89 V. c, 28. s. 53 ( N.B. t. au
thorising the Judge or other officer before 
whom the examination is held, upon it being 
made i > appear to him that the judgment 
debtor D unable to pay the whole of the debt 
in one sum, but is able to pay the same by 
instalments, to make an order that the debtor 
shall pay the amount of the judgment debt 
by instalments, in so far as it is sought to 
apply the same t-> salary or Income derived
from office or employment under the Govern
ment of Canada, is ultra vires of the Provin
cial Legislature, and, therefore, that orders 
against K., M„ and W. should lie quashed. 
2. That in the cases of M. and W., there 
being no evidence or charge of fraudulent 
conduct .hi their part, the circumstances 
shewed such an improper exercise of discre
tion on the part of the Judge that the orders 
made by him should be quashed on that
ground as well, /.> p, Killam, Ex />. McLeod,
Rx p. Wilkins, 34 N. B. It. 630.

Dominion Immigration Act, 1907,
s. 30—Order in council—Ultra ifircs—Im
migration—Delegation of duty to Minister— 
Aliens.]—The power conferred upon the Gov
ernor-General in Council by s. 30 of the Do
minion Immigration Act. 1907, to prohibit 
the landing of immigrants of a specified class, 
cannot be delegated to the Minister of the 
Interior ; an order in council to that effect 
was held ultra vires; and aliens who had 
been detained on landing were discharged. 
Re Rehari Lai, 8 W. L. It. 129. 13 B. C. 
It 418.

Dominion Railway Act. 1888, ss. 
187, 188—Intra vires—British Xorth Amer 
no Art, 1867. s. 91. s s. 29; s. 92. s.-s. 10 
(o)—Interpretation A et, U. S. C. 1886, c. 1, 
s. 7, s.-s. 2 — Construction — “ Person ” — 
Railway—Protection of public at highway 
crossing—Liability of municipality.] — The 
Railway Committee of the Privy Council of 
Canada, by order made under sa. 1S7 and 188 
of the Dominion Railway Act, 51 V. c. 29. 
directed certain measures to be taken for 
safeguarding the respondents' railway, which 
is a through railway, and for the protection 
of the public in traversing it at certain level 
crossings where it passes across public streets
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at point* within or immediately adjoining 
th«- boundary of the city of Toronto, and 
directed the coat* thereof to be borne in equal 
pn po ij company and the
city corporation. In a «uii by the railway 
company, after the execution of works a* 
directed, to recover the apportioned amount 
from the corporation :—Held, that ss. 1*7 
and 188 were infra vires of the Dominion 
Legislature by force of the British North 
America Act. 1807. s. 91, s.-h. 29, and s. 92. 
s.-s. 10 (a* -Held. also. that, having regard 
to k. 7, h.-b. 2, of the Interpretation Act. R. 
S. (*. 188«». c. 1, “ person ” in *. 188 includes 
a municipality.—Judgment of Court of Ap
peal in Canadian Pacifie /fir. Co. v. City of 
Toronto, 9 O. W. It. 78.%, affirmed. City of 
Toronto v. Canadian Pacific Rtr. Co.. 
[19081 A. C. M.

Early closing by-law* are within the 
exclusive jurisdiction of Provincial I/egisln- 
tlires, Ilcauvai* v. Montreal, 42 S. C. R. 
211. ,ifirmed. 17 Que K. H. 420. 4 K. !.. R. 
851. and 30 Que. S. C. 427, set aside, licau- 
rais V. Montreal, C. R., (19091 A. C. 459

Elections Act. British Columbia —
Right to vote—Naturalized foreioner—Leave 
to appeal. 1—The judgment in 7 B. C. R. 368. 
21 C. L. T. 62, in which it was held that s. 
S of the Provincial Elections Act, which pur
ports to prohibit the registration of Japanese 
ns provincial voters, is ultra vire*, was 
affirmed. Leave to appeal to the Judicial 
Committee of the Privy Council was granted, 
the Court being of the opinion that, if it 
were now before the Privy Council, leave 
would he granted. In re Tomey Horn ma. 21 
C. L. T. 424, 8 B. (’. R. 76.

Exemptions from taxation Land nub 
tidies of the t’anadian Pacifie Rail tray — 
Extension of the boundaries of Manitoba— 
Statutes — Contract—tirant in pnrsenti — 
Caus of action—Jurisdiction—H’airrr. ] — 
The land subsidy of the Canadian Pacific 
Railway Company authorised by 44 V. c. 1 
(D. ». is not a grant in pra-senti. and. conse
quently, the period of 20 years of exemption 
from taxation of such lands provided by 
clause lfl of the contract for the construction 
of the Canadian Pacific Railway begins from 
the date of the actual letters patent of grant 
from the Crown, after they have been from 
time to time earned, selected, surveyed, 
allotted, and accepted by the Canadian 
Pacific Railway Company. The exemption 
was from taxation “by the Dominion, or any 
province hereafter to he established, or any 
municipal corporation therein —Held, that 
when, in 1881. n portion of the North-West 
Territories in which this exemption attached 
was added to Manitoba, the latter was a 
province “ thereafter established.” and such 
added territory continued to be subject to 
the said exemption from taxation. The limi
tation in respect of legislation affecting the 
territory so added to Manitoba, by virtue of 
the Dominion Act, 44 V. c. 14, upon the terms 
and conditions assented to by the Manitoba 
Acts 44 V. 13rd sesa.), ce. 1 and (1. are consti
tutional limitations of the powers of the legis
lature of Manitoba in respect to such added 
territory, and embrace the previous legislation 
of the Parliament of Canada relating to the 
Canadian Pacific Railway and the land sub
sidy in aid of this construction. Taxation of

any kind attempted to be laid upon any pari 
of such land subsidy by the North-West Coun
cil, the North-West Legislative Assembly, , r 
any municipal or school corporation tin r, 
is Dominion taxation within the meaning 
clause Itl of the Canadian Pacific Railway 
contract providing for exemption from taxa
tion. Per Taschereau, C.J.C. :—In the < n- 
of the Springdale School District, as t!. 
whole cause of action arose in the North- 
West Territories, the Court of King's Bench 
for Manitoba had no jurisdiction to entertain 
the action or to render the judgment appealed 
from in that case, and such want of jurisdi- 
tion could not be waived. Judgment in Id 
Man. L. R. 382, 23 C. L T. 1 59. vari.d. 
Rural Municipality of North Cypress v. Cana
dian Pacific Rtr. Co.. Rural Munitipality 
Argylc v. t'auadian Paidfic Rtr. Co., Spring- 
dale School District v. Canadian pacific Rtr.
'u .. 26 C I T 108, » s O. B

Expenses of criminal justice Powers
of Provincial legislatures — Imposing on 
municipalities expenses of < riming/ justice— 
57 V. c. Ht, s. I (N.R.)—Infra vires. |-See 
McLeod v. Municipality of Kings. Mori*>n 
V. Municipality of Kings, 35 N. B. R. 163.

Explosives — Statute — Construction 
Ejusdcm generis rule — Constitutional lair 
—Petroleum Inspection Art.]—The defendant 
was convicted for a breach of a city by-law. 
which enacted that no larger quantity than 
three barrels of rock oil. coal oil. or oiler 
similar oils, nor any larger quantity than one 
barrel of crude oil. burning fluid, naphtha, 
benzoic, benzine, or “ other combustible <,r 
dangero is materials,” should he kept at any 
one time in a house or shop in the city, ex
cept under certain limitations. The by-law 
was passed under s.-s. 17 of s. 542 of the 
Municipal Act, R. S. O. c. 223. such section 
being headed. “ Storing and Transportation 
of Gunpowder.” and providing “ for regulat
ing the keeping and storing of gunpowder 
and other combustible or dangerous mater
ials,H and being one of a group of m 
under division VI. of the A'-t. headed. " Pro
tection of Life and Property.” sub-division 
3 of the said division, which included s. 542. 
being under the heading “ Prevention of 
Fires : "—Held, that s.-s. 17 authorised the 
passing of the by-law, and that the con
viction could be supported thereunder, for 
that the words " other combustible or don- 
gerous material* ” were not limited by 1,1
ejusdcm generis rul*' to gunpowder or other 
similar substance*, but would include the sub
stances set out in the by-law; and that «m i 
legislation was not superseded by Dominion 
legislation, for the Petroleum Inspection A< t, 
1809. 62 A 63 V. c. 27 <D.», dealing with the 
subject, was expressly made conformable 
thereto. Rex v. McGregor, 22 C. L. T. 290, 
1 O. W. R. 358. 4 O. L. R. 198, 5 Can <>. 
Ca*. 485.

Extra-provincial corporations - .!<t
respecting licensing of — Intra vires -Corn 
pany carrying on business in Ontario.]—The 
plaintiffs, a company incorporated in tie 
State of Pennsylvania, to carry on a pria* 
ing. publishing and bookbinding business, 
with the bend office in that State, had, as 
one of its departments, under « special 
charter therefor, procured in the same State, 
and with the same head office, what was
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called "The International Correspondence 
School,” the object being to give, by corres
pondence through the mails, instruction to 
applicants for enrollment as students, the 
company having representatives throughout 
the province for procuring such applications, 
all of which were submitted to the head 
office for approval, and. if accepted, the cer
tificates of enrollment were sent direct to 
the students with the leaaon and Instruction 
papers, followed at stated intervals by fur
ther Instruction and lesson papers, pamph
lets. etc., and. when the contract so provided, 
lesson hooks in bound form, drawing mater
ials, photographic and other outfits, were lent
to the students. The company had an ofllce
in Toronto, over whieh their name was 
affixed, with a superintendent, cashier, and
a number of stenographers, to which :» 11 
moneys collected in this province were for
warded. and from there remitted to the head 
office ; while the hound lesson books, etc., for 
convenience of passage through the customs, 
were sent from the head office to Toronto, 
and after the payment of the duties were for
warded by the postmaster to the students. 
Salaries were paid by the cashier at Toronto 
out of the moneys in his hands :—Held, that 
dm \- • v. c. -i mu. f.t licensing of 
extra-provincial corporations, was infra >-irr« 
the Provincial legislature, ns coming within 
s. 02. s.-s. 2, of the B. N. A. Act, being a 
mode of direct taxation within the province, 
or as relating to the issuing of licenses in 
order to the raising of a revenue ; and that
the plaintiffs were carrying on business in 
Ontario within the meaning of the Act, so 
l- to necessitate their taking out a license,
and their omission to do so precluded them 
from maintaining an action for the recovery 
of moneys claimed to be due from one of 

Indent* Intematii
Hook f'o. v. Rroirn, S O. W, R. 835. 0 O. W. 
It. 3fl0. 13 O. L. R. 044.

Extradition Establishment of federal 
Court—Provincial Courts — Prohibition — 
Refusal - Appeal to Court of Kina’* Reach.] 
—The refusal of a Judge of the Superior 
Court to grant leave to issue a writ of sum
mon* in a demand for prohibition Is a judg
ment from which an appeal lies to the Court 
of King's Bench.—2. The right of supervi
sion and control of the Superior Court and 
its Judges given by Art. 80, C. P. <does 
not extend to a Federal Court established to 
administer the extradition laws, and the 
remedy by Art. 1003. C. P. C„ is not open 
against the latter Court.—3. The Federal 
Government has power by the constitution 
to establish a Court piesided over by a com
missioner appointed for that purpose to ad
minister the extradition laws. Qaynor v. 
La] on taint. 14 Que. K. R. DO.

See 30 8. C. R. 247.

Ferry—Creation and license—Jura regalia 
—Dominion or province—Public harbour— 
River improvement*.]—The right to create 
and lieense a ferry, having been one of the 
jura regalia or royalties which belonged to 
the provinces of the Union, so continued after 
Confederation, as declared by s. 100 of the 
R. N. A. Act ; and therefore the lease of a 
ferry between the town of Sault Ste. Marie, 
in the province of Ontario, and the town of 
Sault Ste, Marie, in the State of Michigan.

granted by 'lie Dominion Government in 
1807. was invalid. The exclusive legislative 
authority over ferries given to the Dominion 
Parliament by s.-s. 13 of s. 01. does not 
carry with it any right to grant ferries. 
Even if the St. Mary's river at the point in 
question were a public harbour which passed 
under s. 108 to the Dominion, this would 
not give 'll" Dominion Government the 
right to grant an exclusive ferry privilege. 
But it is not a public harbour; something 
more is necessary to convert an open river 
front into a public lmrlmur than the erection 
along it of four or five wharves projecting 
beyond the shallows of the shore. The exist
ence of improvement<= in the river bed in 
front of the town, belonging to the Domin
ion Government, afforded no reason for the 
entire control of the ferry across the river 
being held to be in the Dominion Govern
ment. The Dominion Parliament or Govern
ment have a right to regulate such ferries as 
the ferry in question, for the purpose of pre
venting them from interfering with public 
harbours and river improvements of the Do
minion. Perry v. Cli roue, 23 C. L. T. 01, 5 
O. L. II. 357, 2 O. W. R. «0.

Ferry -Exclusive privilege — Xorth-trest 
Territories Lcoislatin Assembly— Municipal 
institutions—Prop*rig and civil right*—flele- 
oation of poircrs—license—Tolls—Ilighxray 
—Ry-lair—Private firry.]—The Legislative 
Assembly of the Territories has power to 
pass an Ordinance providing for the issue of 
an exclusive license to ferry over a navigable 
river, and for the imposition of tolls. Such 
power is conferred upon the Assembly by one. 
if not loth, of the following provisions of the 
I dominion Order in Council of 2i$lh June, 
1803—made under the authority of the North- 
West Territories Act—which authorises the 
passing <>f Ordinances in relation to:—3. 
Municipal institutions in the Territories — 
subject to any legislation by the Parliament 
of Canada as heretofore or hereafter enacted. 
i s." B. N A. A-1. •. 8). 8 Prop
erty and civil rights in the Territories—Sub
ject to any legislation of the Parliament 
of Canada on these subjects, i B V A. 
Act. s. 02. s.-s. 1(5.)—The power of the Legis
lative Assembly to delegate its powers dis
cussed. The question of the extent of the 
jurisdiction of the legislative Assembly over 
surveyed highways, the control of which has 
been given by Parliament to the legislative 
Assembly, discussed. A municipality having 
by Ordinance been given, with respect to a 
certai portion of a navigable river, all the 
powers uf the various officers named in the 
Territori- Ordinance respecting^ ferries : — 
Held, that it was not necessary for the muni
cipality to exercise its powers by by-law ; 
and that an agreement with, and a license to, 
the licensee, both under the corporate seal of 
the municipality, were sufficient. The plain
tiff held an exclusive lieense for a ferry. An
other ferry was operated within the plaintiff's 
territory by an unincorporated association of 
persons, which issued tickets to its members 
to the amoutV of their respective “ shares " 
in the association :—Held, that this latter 
ferry was not a private firry, and that the 
laintiff's right was thereby infringed. Hum- 
irstune v. Dinner, 2 Terr. L. B 106 
Affirmed. 26 8. C. R. 252. Iti <’. L. T. 268.
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Ferries Act Interprovincial and interna

tional ferrie»—Pstablishmt nt or creation — 
License-Franchise — Eaclusivi right.]—An 
Act respecting Ferries. It. 8. C. c. 97. as 
amended by 51 V. c. 23, is intra vires of the 
Parliament of t'anada. The Purl lament of 
Canada has authority to, or to authorize the 
Governor-General in Council to. establish 
or create ferries between a province and any 
British or foreign country, or between two 
provinces. The Governor-General in Council, 
If authorised by Parliament may < onft r, bj 
license or otherwise, an exclusive right to 
any such ferry. In re Jurisdiction as to Fer
ri* s. 2X> C. L. T. 106 : In re International and 
Interprovinrial Ferries. 30 8. C. R. 206.

Fisheries Act—Powers of Dominion Par
liament—Prelusive rights of fishery over pro
vincial property—Vitro vires—IAcense fees— 
Illegality—Damages.]—In an action for dam
age* [nr an alleged invasion of the plaintiff’s 
rights by the defendant (both being licensees 
under the Fisheries Act, It. 8. C. c. 95. s. 4. 
authorized to use trap nets having leaders of 
10 fathoms, for the purpose of taking deep 
sea fish, other than salmon. In the public 
waters of 8t. Margaret’s Bay. in the province 
of Nova Scotia ). in setting his net within the 
distance prohibited by the general fishery re
gulations of Nova Scotia, under penalty pro
vided by the Act. it was held, following Attor
ney-General of Canada v. Attorney-General of 
Ontario. [18981 A C. 701. that the Act. «o 
far as It empowered the granting of exclusive 
rights of fishery over provincial property, was 
ultra vires: and the fact that the plaintiff 
had a leader of 25 fathoms length attached to 
bis trap, whereas he had only paid license 
fees in respect to one of 10 fathoms, was 
not an illegality relevant to the plaintiff's 
case, and was too remote to prevent recovery 
of damages. Young v. Harnish, 37 N. 8. 
R. 213.

Foreshore of harbour — llritish \orth 
America Act. lft(G. ss. !H. H2. 10ft—Potrcr of 
the Dominion to legislate for prorinnal 
Crown property—Dominion Art, 41 F. e. 1, 
s. 18 (a)—Provincial foreshore.]—Section 
108 of the British North America Act. 1807. 
empowers the Dominion Parliament to legis
late for any land, including foreshore, which 
is proved i" form part <*f a public harbour. 
Sections 91 and 92. read together, empower 
the Dominion to dispose of provincial Crown 
lands, end therefore of a provincial foreshore, 
for the purposes of the respondents’ railway, 
which is a trans-continental railway connect
ing several provinces :—Held, that s. 18 (ot 
of the respondents’ incorporating Dominion 
Act (44 V. c. 1). is not controlled by the 
Consolidated Bail wav Act. 1879. and applies 
to provincial as well as Dominion Crown 
lands.—Power given tbcrauuder to appro
priate the foreshore in question includes a 
power to obstruct any rights of passage pre
viously existing across it.—Judgment in 11 
B. C. R. 289. 1 W. L R. 299. affirmed. 
Attorney-General for British Columbia V. 
Canadian Pacifie Bu. Co.. [1906] A. C. 
204.

Franchise before confederation —
Debts of province of Canada.]—A toll bridge 
with its necessary buildings and approaches 
was built and maintained by Y. at (Tiambly,

in the province of Quebec, in 1845, under , 
franchise granted to him by an Act. S Vi. 
c. 90, of the late province of Canada, in 
1845. on the condition therein expressed that 
on the expiration of the term of fifty years 
the works should vest in the Crown a* 
free bridge for public use. and that Y.. or his 
representatives, should then be compensated 
therefor by the Crown, provision being »N . 
made for ascertaining the value of the works 
by arbitration and award .—Held, affirming 
the judgment of the Exchequer Court of 
Canada, <1 Ex. C. R. 193, that the claim 
the suppliants for the value of the works at 
the time they vested in the Crown on the 
expiration of the fifty years franchise wn» 
a liability >>f the late provint of « Jan 
coming within the operation of the 111th s.> 
lion of the British North America Act. IHtVT. 
and thereby imposed on the Dominion ; tha* 
there was no lien or right .if retention charged 
upon the property : and that the fact that 
the liability was not presently payable li
the date of the passing of the British North 
America Act. 1867, was immaterial. The 
1 ttomey-Genrral of Canada v. The Attorney 
General of Ontario. [ 1897) A. C. 199. 2.1 
Can. 8. C. R. 434, followed.—Held. alx>. 
that the arbitration provided for by the 
third section of the Act, 8 V. c. 90, did not
Impose the necessity of obtaining au iv 
as a condition precedent, but merely afforded 
a remedy for the recovery of the value of the 
works at a time when the parties interested 
could not have resorted to the present remedy 
by petition of right, and that the suppliants’ 
claim for compensation under the provisions 
of that Act. 8 V. c. 90. was a proper sub
ject for iietition of right within the juris
diction of the Exchequer Court of Canada.
) ul, \. inn. 3 I 8 < R 34, 10 C. 1 I 
371.

Fraudulent entry of horses at exhi
bitions.]—The Act to Prevent the Fraudu
lent Entry of Homes at Exhibitions. R. S 
O. 1897 c. 254. is within the powers of the 
Ontario Legislature. A conviction of the de
fendant for an offence against that Act. 
with an adjudication of a fine and imprison
ment in default of payment, was affirmed. 
Bex v. Horning. 24 C. I* T. 384. 8 O. I. It 
215, 3 O. W. R. 740, 8 Can. Cr. Cas. 26s

Gambling—Legislative powers of Territor
ies. — R. O. (1888). c. 38. s. 5. enact* 
that “ every description of gaming and all 
playing of faro, cards, dice, or other games .if 
chance with betting or wagers for or stake* 
of money, or other things of value, and all 
betting and wagering on any such games of 
chance, is strictly forbidden in the Territor
ies. und any person convicted before a jus 
lice of the peace, in a summary way, of play
ing at. or allowing to be played at. on his 
premises, or assisting, or being engaged in 
any way. in any description of gaming ns 
aforesaid, shall be liable to a fine for even- 
such offence, not exceeding one hundred dol
lars, with costs of prosecution, and. <>n non
payment of such fine and costs forthwith after 
conviction, to be imprisoned for any term 
not exceeding three months —Held, that 
the evident purpose was to create an offence, 
subjecting the offender to criminal procedure 
in the interest of public morals, and not for 
the protection of civil rights ; and that the 
enactment therefore came within the decision
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in Ruêêcll v. The Quern, 7 App. Cas. 82ft, 
and consequently was ultra vires. Regina v. 
Keefe, 1 Terr. [* R. 280.

Government railway — Negligence of 
fellotc-st re-ant—Common employment — l.ord 
Campbell's Aet—Widow and children—Action 
—Bay—Damages.] Art 1066, C. C., em
bodies the action previously given by n sta
tute of the province of Canada re-enacting 
Lord Campbell'* Act.—Robinson v. Canadian 
Pacifie Rw. Co.. 118ft2] A. C. 481. distin
guished.—A workman may so contract with 
his employer ns to exonerate the latter from 
liability for negligence, and such renuncia
tion would be an answer to an action under 
I/>rd Campbell’s Act.—Griffiths v. Karl Dvd- 
ley, ft Que. B. I>. 357, followed.— In s. 54» 
of the Government Railways Act, R. S. C. c. 
38, the words " notice, condition, or declara
tion ” do not include a contract or agree
ment by which an employee has renounced 
his right to claim damages from the Crown 
for injury from negligence of his fellow-ser
vants.— Vogel v. Grand Trunk Rw. t'o., 11 
S. C. It. «12. disapproved.—An employee of 
the Intercolonial Railway became a member 
of the Intercolonial Railway Relief and As
surance Association, to the funds of which 
the Government contributed annually $«,000. 
In <-onse(|iience of such contribution, a rule 
of the association provided that the members 
renounced all claims against the Crown aris
ing from injury or death in the course of 
their employment. The employee having been 
killed in the discharge of his duty by neg
ligence of a fellow-servant :—Held, reversing 
the judgment of the Exchequer Court. « Ex. 
C. R. 270, 1ft (*. L. T. 202, that the rule of 
the association was an answer to an action 
by his widow under Art. 1050, C. C., to re
cover compensation for his death.—The doc
trine of common employment does not pre
vail in the province of Quebec. Grenier v. 
Regina, 19 C. L. T. 378, 30 8. C. R. 42.

Illegal fishing—Three-mile limit—Legis
lative jurisdiction—Continuous chase—Cap
ture on high s, as. | The Dominion cruiser 
“Kestrel” sighted the American schooner 
“ North ” on the fishing grounds in Quatsino 
Sound, within the three-mile limit off the 
coast of British Columbia, having four dories 
out and evidently engaged in fishing for hali
but. ontrarv to the provisions of R. S. C. 
c. ft4. On being chased by the cruiser, the 
schooner picked up two of her dories, and 
stood out to sen. The cruiser kept up a con
tinuous chase (picking up one of the dories on 
the way), overhauled and seized the schooner 
on the high seas, some distance outside the 
three-mile limit, and towed her into port at 
Winter Harbour. B.C., where she was pro
perly attached and libelled in the Exchequer 
Court of Canada. At the time of seizure, 
fresfalv caught halibut were lying upon the 
deck of the schooner, and there were other 
evidences that she had been recently engaged 
in fishing :—Held, affirming the judgment of 
Martin, Ixk?. .7.. Rex v. The “ North,” 11 B. 
C. R. 473. 2 W. L. R. 74. Girouard. J.. dis
senting, that the Parliament of Canada, under 
the provisions of the British North America 
Act, 18(17, has exclusive jurisdiction to legis
late with respect to fisheries within the three- 
mile limit off the coasts of Canada : that the 
cruiser had the right to immediately pursue 
the schooner sighted within the three-mile

limit beyond that limit on to the high sens 
for the infraction of a municipal regulation 
of Canada ; and that the seizure there made 
was justified by the rules of international 
law. The “ North ” v. Rex, 20 C. L. T. 380, 
37 8. C. It. 383.

Incorporation of railway company 
by provincial statute - Work for general 
advantage of Canada — Declaration of, by 
Dominion statute—Application of provincial 
Crown Franchises Regulation Act.]—The de
fendants were originally incorporated in 
1897 by a Provincial Act. In 18ft8, by a 
Dominion Act, their objects were declared to 
be works for the general advantage of Can
ada and thereafter to be subject to the legis
lative authority of the Parliament of Canada 
and the provisions of the Railway Act :— 
Held, setting aside an order allowing the 
Provincial Attorney-General to bring an ac
tion at the instance of a relator under the 
Crown Franchisee Regulation Art, that the 
said Act did not apply to the company. At
torney-General for Jtritish Columbia v. Van
couver, Victoria, and Eastern Rw. and 
Navigation !» it. it. 388.

Indian lands—Extinguishment of Indian 
title—Payment by Dominion — Liability of 
province—Exchequer Court .1(7. ». J2—Dis
pute between Dominion and province.] — 
Where a dispute between the Dominion and a 
province of Canada, or between two pro
vinces. comes before the Exchequer Court as 
provided by s. 32 of R. S. C. 1900 c. 144), 
it should he decided on a rule or principle of 
law, and not merely on what the Judge of 
the Court considers fair and just between the 
parties.—In 1878 a treaty was entered in'" 
between tie- government of Canada and the 
Snlteaux tribe of Ojibeway Indians inhabiting 
land acquired by the former from the Hudson 
Ray Co. Ry that treaty the Sal tea ux agreed 
to surrender to the government all their right, 
title, and interest in and to said lands, and 
the government agreed U provide reserves,
maintain ad....la, and prohibit the sale of
liquor therein, and allow the Indians to hunt 
and fish, to make a present of $12 for each 
man, woman, and child in the bands, and pay 
each Indian $5 per year, and salaries and 
clothing to each chief and sub-chief ; also to 
furnish farming implements and stock to 
those cultivating land. At the time the 
treaty was made, the boundary between On
tario and Manitoba had not been defined. 
When it finally was determined in 1884, it 
was found that 30,500 square miles of the 
territory affected by it was in Ontario, and 
in 1003 the Dominion government brought 
before the Exchequer Court n claim to be 
reimbursed for a proportionate part of the 
outlay incurred in extinguishing the Indian 
title. The province disputed liability, and,
by counterclaim, asked for an account of the 
revenues received by the Dominion while ad
ministering the lands in the province 
under a provisional agreement pending the 
adjustment of the IsMindury.—Privy Council 
held, that the Dominion Government, in con
cluding the treaty with the Indians, was not 
acting for, on behalf of, nor as tnistee for 
Ontario, but for the benefit of the whole 
Canadian nation, and. therefore, was not en
titled to any contribution. Dictum of Lord 
Watson in St. Catharines Milling and Lum
ber Co. v. Regina, 17 A. C. 40. 58 L. J. P.



787 CONSTITUTIONAL LAW 788

( 114, disapproved.—Judgment of Supreme
Court of Canada, 42 S. <\ R. l, affirmed. 
Judgment of Exchequer Court of Canada, V» 
Kx. C- It. 44ft. 27 C. I* T. 31H. set aside. 
Dominion of Canada \. Province ul Ontario, 
C. it.. [1910] A. C. 301. 30 C. L. T. S32. 
|1910| A C. 637. SU L. J I*. C. 32. M3 L. 
T. It. 331. 20 T L. It. 681.

Indian lands Surrender — Proprietary 
right Power of disposition—li. A". .1. Act, 
*. 91—Leave to app<nl.)—Lands in Ontario 
surrendered by the Indians by the treaty of 
ls73. belong in full beneficial interest i<> the 
Crown as representing the province, subject 
only to certain privileges of the Indians re
served by the treaty. The Crown can only 
dispose thereof on the advice of the Min
isters and under the seal of the province, st. 
Catharines Milling Co. v. The Queen, 14 
App. Cas. 4*5. followed. The Dominion Gov
ernment having purported, without the con
sent of the province, to appropriate part of 
the surrendered lands under its own seal as a 
reserve for the Indians in accordance with the 
said treaty: Held, that this was ultra vires 
the Dominion, which had, by s. 91 of the Rri- 
' North America Act. exclusive legislative 

rity over the lands in question, but had 
no proprietary rights therein. The consent 
of the province having been subsequently 
provided for by n statutory agreement be
tween the two governments, the special leave 
to appeal granted upon the representation of 
the general public importance of the question 
involved would probably have been rescinded 
if a petition to that effect had been made. 
Judgment in 32 8. C. It 1. and 32 O. It. 29ft. 
affirmed. Ontario Mining Co. v. Seybold,
119931 A. C. 73.

Indians Treaties Irith — Contingent an
nuities — Debts of the province of Canada 
—lies judicata.] — The award complained 
of by the province of Quebec determined that 
certain payments made by the Dominion of 
Canada in virtue of the Huron and Superior 
Treaties with the Ojlbeway Indians for ar
rears "f augmented annuities and interest 
from 1807 to 1873. and for increased annui- 
tiee in excess of ilm fixed annuities with in
terest paid subsequently should be taken into 
account and included in the debt of the late 
province of Canada mentioned in the 12th 
section of the British North America Act. 
1897 :—Held, affirming the decision of the 
arbitrators, that the question of these con
tingent annuities hud been considered and 
decided by Her Majesty's Privy Council in 
the case of The Attorney-General of Canada 
v. The Attorney-General of Ontario (1897».
A. C. 199, and that the payments so made 
by the Dominion were recoverable from the 
provinces of Ontario and Quebec conjointly 
in the same manner as the original annuities. 
Province of Quebec v. Dominion of Canada 
Arbitration, In re Indian Claims, 30 8. C. It. 
131.

Interest—Hate of—Mortgage — Redemp
tion—Hritish company lending money in Can
ada—Contract—Application of lau: of Canada 
—Tender of mortgage money—Agents in Can
ada—Bill of exchange.]—In an action to com
pel the defendants, mortgagees in Great Bri
tain. to accept the principal money and inter
est due on a ten-year mortgage, which bad 
run for six and one-half years, under the

provisions of It. 8. C. c. 127. ». 7, in which 
it was contended that that section was ultra 
vires of the Dominion Parliament, and thi 
the tender was not made to the proper ngeu - 
—Held, that the section was intra vires 
the Dominion Parliament, and it was not 
restricted in its application to such mort 
gages as are mentioned in s. 3 of the A 
but applies to every mortgage on real est a 
executed after the 1st July. 1880, where da- 
money secured “ is not under the terms of t},.. 
mortgage payable till a time more than li, 
years after the date of the mortgage " _
That the words of s. 2ft of It. 8. O. 1897 
20ft. are wide enough to apply to tnortgtu- 
executed prior to the passing of that A 
3. That tin- defendants' Imperial Act of in
corporation gave them the right to lend mm 
in Canada in the same way as an individual 
could do. but gave them no higher or oth •• 
right s I. That the loan being made, th 
pert y situated, and the mortgage giving :! 
option of payment in Canada, the law of 
Canada must govern in relation to the c >n 
tract and its incidents, ft. That the agem 
of the persons to whom the tender was mml- 
was established and that the tender of a 
bill of exchange was sufficient under the 
terms of the mortgage. Ilradburn v. Edin
burgh lAfc Assurance Co.. 23 ('. L. T. 1" 
ft O. L It. 637, 2 O. W. H. 2R3.

Insurance company - -TAcensc for llr 
tish Columbia—Insurance .let of Canada.\
If. was the authorised agent at Vancouver 
of an insurance company Incorporated in On
tario but which was not registered or licensed 
under the provisions of any British Columbia 
statute or of the Insurance Act of Canada 
II. was convicted by the police magistrate fur 
Vancouver, under the provisions of the In
surance Act. for carrying on an insurance 
business without a license:—Held, that the 
Ad i< intro vires ..f the Parliament 
ndu. Regina v. Holland. 20 C. L. T. 343. 7
B. C. It. 281.

Jurisdiction of Parliament of Can
ada on matters exclusively within its legis
lative powers is of paramount authority, and 
is not subject to restrictions and formalities 
imposed by law relating to property and 
civil rights in the provinces. Veilleur v. 11 
lantic d Lafee Superior /fir. Co. ( 191m. 
39 Que. 8. C. 127

Jurisdiction of the Supreme Court 
of British Columbia 1 — The Supreme
Court of British Columbia has jurisdiction 
to grant a decree of divorce between person - 
domiciled in that province and such jnrisdi' 
tion may In* exercised by a single Judge of 
that Court. Sharpe v. Sharpe (1877). 1 B. (' 
It. 2ft. and Sheppard v. Sheppard (11)08». 13 
B. C. It. 4SO. approved. Judgment of Mr. 
Justice Clement, at trial. 7 W. L. It. 21». 13
B. (*. It. 281, reversed. Watts v. Watts,
C. It 11908J A. C. 311. 77 L. J. I*. C. 121. 
1190*1 A. C. 281. 24 T. L It. 911. 99 L T 
It. 704. 31 Can. Gas. (London) 4*7. 44 V 
L. J. 40. 790.

Jury Ordinance, N. W. T.—Continu
once in Alberta—Alberta Act—.VorfA-B>»f 
Territories Act.]—The Ordinance respecting 
Juries was not brought into force in the pro 
vince of Alberta by reason of the repeal of 
the North-West Territories Act by It. 8. 0
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1906, schedule " A " ( R. S. C. vol. 3, p. 
2941).—The effect of 6 & 7 Kdw. VII. c. 44 
(D.) considered. Independently of the 
North-West Territories Act. 1905 (4 A 5 
Kdw. VII. c. 27 (!>.). the effect of the Al
berta Act was not to repeal the former North- 
Wen t Territories Act but to prevent its re
maining in force propria viyorc ; and ( s. Hit 
to continue in force the law therein contained 
as a body of law, in the same manner as the 
common and statute law of filmland, as it 
stood on the lôth July, 1*70, was Introduced 
into the Territories. Toll v. Canadian Paci
fic /fir. Co., s W. L. R 1 Alta. ?.. It-
318, 8 Can. Ry. Cas. 21M.

Jury Ordinance N. W. T Xorth-West 
Territorict Act •— Repeal — Restoration,]— 
The effect of c. 44 of «i Kdw. VII. (D.l, was 
to annul the repeal of the North-West Ter
ritories Act, so far a- Alberta and Saskat
chewan were concerned, and the Ordinance 
respecting juries is in consequence not in 
force, Hamm v. Canadian Pacific Rto, Co.,
6 Terr. L. R. 430.

Law Society Act. R S M 1902. c. 05
s. 65- Intra circs—Bargain bet ico n solid 
tor and client —Contract to share fruits of 
litigation — Champerty and maintenance — 
Criminal Code. ». ti—(tbsoletc iriminal laics 

Property mid civil right». | Section to of 
the Law Society Act. It. S M. 1002, c. 95, 
which permits a solicitor to contract with 
any person as to the remuneration to he paid 
him for services, and to receive a portion of 
the proceeds of the subject-matter of the ac
tion in which he is employed, and to receive 
remuneration by way of commission on the 
amount recovered, etc., is intra vires of the 
Manitoba legislature. Ry s. 12 of the Crim
inal (’ode,, R. 8. C. 1900 c. 140 (taken from 
Ô1 Viet. c. 33, s i (D.), it i' declared that 
the criminal law of fingland as it existed <>n 
the 16th July, 1870, In to far as It is i ipli- 
cable to the Province of Manitoba, and ho 
far as not repealed, varied, etc., shall be 
the criminal law of Manitoba :—Held. that, 
by this enactment. Parliament did not intend 
to introduce into the province of Manitoba 
obsoletv criminal laws or any law inappli
cable to the then existing conditions of so
ciety in that province ; and though main
tenance, including champerty, is still tech
nically an offence, it is not now treated as a 
crime, and is only invoked for the purpose of 
raising a defence that an agreement is illegal ; 
and to remove this illegality in a contract 
and make it enforceable would belong to the 
legislative authority which has exclusive jur
isdiction over property and civil rights. If 
maintenance and champerty hud been de
clared by Dominion statute to be criminal 
offences throughout Canada, s. 65 of the Law 
Society Ad would be ultra vino, bat, as the 
legislation stands, they have not been intro
duced as actual criminal offences applicable 
to Manitoba. SI cloche V. Dcguirc, 34 S. C. 
R. % Uopkina v. Smith, 1 O. L. It. 659, and 
llriyga v. I’lcutot, 10 B. C. It. 309, do not 
apply to the condition of the law of Mani
toba. Judgment of the County Court of Win
nipeg in favour of the plaintiffs, solicitors, in 
au action to recover a portion of the amount 
received by the defendant as the fruits of 
litigation curried on by the plaintiffs for the 
defendant, pursuant to a contract for pay

ment of half tin* amount recovered, affirmed. 
Thomson \. Wither! (1910). 13 W L. R.
445.

Legislative Assembly — Powers of 
speaker — Prednets of house — Expulsion 
from.]—The public have access to the legis
lative chambers and precincts of the House 
of Assembly, as a matter of privilege only, 
under license either tacit or express, which 
can be revoked whenever necessary in the 
interest of order and decorum. The power 
of the Speaker and officers of the House to 
preserve order may be exercised during the 
Intervals of adjournment between sessions us 
well ns when the House is sitting. A stair
case leading from the street entrance up to 
the corridor of the House is a part of the 
precincts of the House, and a member of the 
uiblic who conducts himself thereon so ns to 
nterfere with the discharge by members of 

their public duties may lawfully be removed. 
Judgment in 36 X. S. It. 211, reversed, and 
a new trial ordered. Payton \. Hubert, 24 
t\ L. T. 16*. 34 8. C. It. 400.

Legislative Assembly—Power to punish 
for contempt—Court of record — Limited 
Jurisdiction—Warrant—Seal. 1 —A provincial 
House of Assembly is not a general Court *>f 
Record, but only one for the purposes specified 
in It. S. N. 8.. 5th s»-r„ <•. 30. 2. A warrant 
under the hand and seal of the Speaker of 
the Nova Scotia House of Assembly, reciting 
that T. was by resolution of the House ad
judged guilty of a contempt thereof, commit
ted in the face of the House, and was ad
judged to be committed to gaol, commanded 
the Sergeant-at-Arms to convey T. to gaol 
and the gaoler to receive him :—field, that 
the commitment was not under the Act : that 
the House can only proceed for contempt in 
ili.' way pointed out by the Act and not by 
a general warrant. 3. Assuming that the 
House had the right to punish for n con
tenue committed in its face while acting as 
a Court of Record inquiring into a libel, the 
warrant should shew that the House was sit
ting as a Court of Record, which it did not 
shew. Van Sandatt v. Turner, 6 Q. B. 783. 
followed. If the House was a Court of Re
cord, the warrant was bad because not under 
■eel and not running In the name of i ( • t 
Majesty. 5. Even if the House had power 
to commit for contempt in excess of that 
specially conferred by the statute, it could not 
commit to the common gaol, but only to the 
custody of an officer of the House. In re 
Thomas. 21 C. L. T. 503.

Legislative jurisdiction—Crown lands 
—Terms of union of Itritish Columbia. Art. 
II—Railway aid—Prodnrial grant to Do
minion — Intrusion — Provindal legislation 
— Water-records within "railway belt" — 
Construction of statute—B, A". .4. Act, 1867, 
•a. 19, lua. 117, lîffi Imperial order in 
Council. 16th Slay. 1871 — “ Water Clauses 
Consolidation Act, 189 7,” R. S. B. C. 
c. 190.] — While lands within the “ rail
way lielt " of B. C. remain vested in 
the Government of Can. in virtue of the 
grant made to it by the Government of R. C. 
pursuant to 11th article of the “ Terms of 
Union” of that province with the Dominion, 
the Water Commissioners of the province of 
B. C. are not competent to make grants of 
water-records, under provisions of “ Water
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Clause* Consolidation Art. 1807,'* H. S. H. 
C. c. 190. which would, in operation of the 
powers thereby conferred, interfere with the 
proprietary rights of the Dominion therein. 
R v. Far well. 14 S. C. It 392, followed - - 
Judgment appealed from 12 Ex. C. It. 296, 
29 C. I* T. 713, affirmed, Iturrard Power 
Co. V. R. (19101, '.*) c. L. T. 526, 43 8. C. 
R 27.

Affirmed by P. C. 31 C. L. T. 48. 27 T. 
L R 57, (1911] A. C. 87.

Liabilities of province at Confedera
tion— Rpeeial fund* — Rate ol in 1 (rent — 
Trust funds or debt—Award of IH70—R. JJ. 
A. Act, 1*07, to. Ill, /42.1—Among the as
sets of 1 he province of Ontario at confed
eration were certain special funds, namely. 
T\ C. Grammar School Fund. V. C. Build
ing Fund, and U. C. Improvement Fund, and 
the province was a debtor in respect thereto 
and liable for interest thereon. By s. Ill 
of the B. N. A. Act. 18457. the Dominion of 
Canada succeeded to such liability, and paid 
the province interest at 5 per cent, up to 
1904. In the award made in 1870 and fin
ally established in 1878. on the arbitration 
under s. 142 of the Act to adjust the debts 
and assets of Upper and Lower Canada, it 
was adjudged that these funds were the prop
erty of Ontario. On appeal from the judg
ment of the Exchequer Court in an action 
for a declaration as to the rights of 
the province in respect to these funds : 
— Reid, affirming the judgment, 10 Ex. 
C. R. 292, Idington, J„ dissenting, that 
though before the award the Dominion was 
obliged to hold the funds and pay the in
terest thereon to Ontario, after the award 
the Dominion had a right to pay over the 
same with any accrued interest to the pro
vince. and thereafter be free from liability 
in respect thereof.—HcM, also, that until the 
principal sum was paid over, the Dominion 
was liable for interest thereon at the rate of 
5 per cent, per annum. Province of Ontario 
v. Dominion of Canada, 27 C. L. T. 483; 
Attorniy-General for Ontario v. Attorney- 
General for Canada, 3ft 8. C. R. 14.

Liquor Act of Manitoba— /'oirera of 
Provincial Legislature. ) — The Manitoba 
Liquor Act of 1900, for the suppression of 
the liquor traffic in that province, is within 

1 re of ■ in ProiInctal Legislature, Its 
subject being and having been dealt with as a 
matter of a merely local nature in the pro
vince. within the meaning of the British 
North America Act. 1867. s. 02. s.-s. 16. not
withstanding that la Its practical working it 
must interfere with Dominion revenue, and 
Indirectly at least with business operations 
outside the province. Attorney-General for 
Ontario v. Attorney-General for the Domin
ion, ( 18181] A. V. 348, followed. Judgment 
in 21 C. L. T. 212. 13 Man. L. R. 239. re
versed. Attorney-General lor Manitoba V. 
Manitoba Lirente Holders' Annoviation, 
11902] A. C. 73.

Liquor Act of Ontario, 1902 -Intra 
vire»—Voting on by elector»—Dr legation of 
legislative power—Corrupt practice»—Ap
pointment of Judge to eonduet trial.]—The 
subject matter of the Ontario Liquor Act, 
1002, is one with regard to which the Legis
lature is competent to enact a law or laws. 
Attorney-General for Ontario v. Attorney-

Gencrai for the Dominion, [1806] A. 34k, 
and Attorney-General of Manitoba \. If am 
toba License Holders' Association. [ 118 rj ] 
A. C. 73 followed. The Legislature, in enact
ing the Liquor Act. did not exceed, or fail in 
properly exercise its powers. Legislation 
which provides a law, but leaves the tim ■ and 
manner of its taking effect to be determined 
by the vote of the electors, is not a del. ” 
lion of legislative power In them. Russell 
V. The Queen, 7 App. Cas. 820, The Queen v. 
Ilurah, 3 App. Cas. 880, and City of Fredi r- 
irton v. The Quern, 3 S. C. R. 605, follow.<1. 
By s. 01 (4), providing that the president 
of the High Court shall designate a County 
or District Judge to conduct the trial of per- 
sous accused of corrupt practices at the tak
ing of the vote under part I.. the Legislature 
did not assume the power of appointing 
Judges, and did not exceed its powers in pit 
viding that a County or District Judge de
signated should exercise jurisdiction outs . 
of his own couuty or district ; and a Jud. 
so designated may try the accused without a 
jury. Ret v. Carlisle, 23 C. L. T. 321. ti o 
l. it. 718. 2 o. w. it. oir>. 30 c. l. j.
7 Can. O. Cas. 470.

Liquor Act of Ontario, 1902 -Referen
dum — Power of Legislature—Trial ' of
fenders — Constitution of Court—“ T» "in
duct the trial”—County Judge — Issue of 
summons—Adjournment for sentence. | On 
a motion to quash a conviction for attempting 
to put a paper other than a ballot paper 
authorised by law into a ballot lsix, contrary 
to the provisions of s. 101 of the Ontario 
Election Act and s. 01 of the Liquor Act, 
1608: H< hi. that the reference by t1 Ia 
lature of such a question as that mentioned 
in s. 2 of the Liquor Act, 1002. to the vote 
of electors, instead of the Legislature its* If 
deciding it, is unusual, but well within lie 
powers of the Legislature :—Held, also, that 
the intention of the Legislature under - •< 4 

s. 01 was to create a tribunal with au
thority to try certain specific offence- ; that 
th Court so created had |>ower under the 
words “to conduct the trial " to bring the 
party charged before the Court, try him for 
the offence, and sentence him if found guilty ; 
that the County Judge appointed to . -udu* : 
the trial does not act ns a County Judge, hut 
as a Court specially created : that it was 
intended that he should act out of his own 
county in holding the actual trial : that he 
may issue his summonses in his own county 
or elsewhere : and has power, after finding 
the accused guilty, to adjourn the Court t*. a 
subsequent day for the purpose of passing 
sentence. Section 101 of It. 8. O. 1897 c. !• 
is wide enough not only to meet the cas.* of 
an offending returning officer or deputy re
turning officer, hut that of any other person. 
Rem v. Walsh. 23 C L. T. 180. 5 O L K 
527. 2 O. W. R. 222, 3 O. W. R. 31.

Liquor License Act. Nova Scotia —
Provision requiring wholesale licenses In
tra vires—Rale without license—Action for 
price]—In an action to recover the price 
of a quantity of liquor sold by the plaintiff
to J., payment for which was gun rant...1 by
the defendant M., it appeared that at the 
time of the sale the plaintiff carried on busi
ness in Truro, where no licenses for the sale 
of liquor were issued. By the Liquor License 
Act of 1805, s. 56, no person shall sell by
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wholesale or by retail any liquors without 
having first obtained n license, ft was con
tended on behalf of the plaintiff that this 
section was ultra vire» the Provincial Legis
lature. so far as it related to wholesale 
licenses: — If rid, that the Legislature had 
power to enact laws requiring dealers in in
toxicating liquors, whether wholesale or re
tail. to take out licenses, and that this not 
having been done in the present case, the 
sale was illegal and the plaintiff could not 
recover. Brown v. Moore, 83 N. S. Reps. 
381.

Liqnor License Aet. Ontario—Keeping 
liquor for sale—Club- R. S O. c. 24.1. s. .13 
—Infra vires. See Regina v. Lightbourne, 21 
C. L. T. 241.

Loan Corporations Act—Intro vires— 
Penalty — Prohibition — Conviction. 1—Ap- 
peal by defendants, under s.-s. 4 of s. 117 
of the Loan Corporations Act. R. 8 O. 1897 
c. 20T». from their conviction by the police 
magistrate for the city of Toronto, of the 
offence of having, acting as agents for the 
Preferred Mercantile Company of Boston 
(incorporated), entered into a contract con
trary to the provisions of s. 117 :—/1 eld, con
firming the conviction, that there was no right 
of appeal. Rex v. Pierre, 25 C. I,. T. 70. 4 
ft W. R. 411. 5 0. W. R. 464, 9 O. L. R. 
374.

Lottery — Con trait — Illegal considéra• 
fion.l—The Provincial Legislatures have no 
jurisdiction to permit the operation of lotter
ies forbidden by the criminal statutes of Can
ada. A contract in connection with a scheme 
for the operation of a lottery forbidden by the 
criminal statutes of Canada is unlawful, and 
cannot be enforced in a court of justice. 
The illegality which vitiates such a contract 
cannot be waived or condoned by the conduct 
or pleas of the parly against whom it is as- 
serted, and it is the duty of the Courts, ex 
mero motu, to notice the nullity of such 
contracts at any stage of the case and with
out pleadings. Per Girounrd. J.. dissenting. 
In Canada, before the Criminal Code, 1892, 
lotteries were mere offences or contraven
tions, and not crimes, and consequently the 
Act of the Quebec Legislature is constitu
tional. L'Association St. Jean Ilaptiste de
lontreal y. lirai It 21 C L. T 5, 30 8. C. 

R. 598, 4 Can. Cr. ( as. 284.

Magistrates* Courts —Jurisdidion—De
legation of powers — Powers of police 
magistrate — Summary trials — Criminal 
Code, ». 78,7.1—By section 785 of the Crim
inal Code, any person charged before a police 
magistrate in Ontario with an offence which 
might he tried at the Ornerai Sessions of the 
Pence, may, with his own consent, he tried 
hy the magistrate and sentenced, if convicted, 
to the same punishment ns if tried at the 
General Sessions. By an amendment in 
1900. 63 Viet. c. 46, the provisions of said 
section were extended to police and stipen
diary magistrates of cities and towns in other 
parts of Canada :—Held, that though there 
are no Courts of General Sessions except in 
Ontirio, the amending Act Is not, therefore, 
inoperative, hut gives to a magistrate in any 
other province the jurisdiction created for 

c.c.l.—20

Ontario h.v section 785. Though the organ
isai inn <>f Courts of criminal jurisdiction is 
within the exclusive powers of the Provincial 
Legislatures, the Parliament of Canada may 
impose upon existing Courts or individuals 
the duty f administering the criminal law 
and its m i ion to that end need not be sup- 
piemen!,! h.v provincial legislation. Judg
ment appealed from 30 N. B. R. 456, affirmed. 
In re \ aucini, 34 S. C. R. 621, 8 Can. Cr. 
Cas. 228.

Musters and Servants Ordinance—
B. X. A. Act - Constitution of Courts—Ap
pointment of Judges — Property and civil 
rights—Justices of the peace—Conviction— 
2V. 11'. T. Act — Orders in Council.]—The 
Maatei and Servante Ordinances, it. O. 
18SS. e. 30, enacted that it should he lawful 
for any justice of the peace, on complaint 
. . . by any . . servant of . . non
payment of wages . . by his master . .
to old. r such master to pay such complainant 
one month's wages in addition to the amount 
of wages ihen actually due him . . toge
ther with the costs of prosecution, the name 
to be levied by distress . . and in default
uf sufficient distn ss, to be imprisoned 
—Held, Rouleau, J.. dissenting, ami Scott, 
J„ expressing no opinion—against the con
tention 1 lint the provision was ultra vins of 
the Territorial Legislature on the grounds 
that it assuraid (1) to impose a penalty 
with imprisonment to enforce it, and (2) 
to provide for the appointment of judicial 
officers—that the provision was within the 
powers conferred upon the Territorial Legis
lature hy the orders in council promulgated 
under the X. W. T. Art. R. 8. C. c. 60. s. 
13. of 11th May, 1877, and 26th June, 
1883. — The former order in council gave 
power to pass Ordinances in relation to: 6. 
The administration of justice, including the 
constitution, organisation, and maintenance 
of Territorial Courts of civil jurisdiction. 
7. The Imposition of punishment by fine, 
penalty, or imprisonment for enforcing any 
Territorial Ordinances. 8. Property and 
civil rights in the Territories, subject to any 
legislation by the Parliament of Canada on 
these subjects. The latter order in council 
contained clauses in the same words. Per 
Wetmore and McGuire, JJ. : The provision 
in question of the Masters and Servants 
Ordinance did not purport to constitute a 
criminal offence, but was designed to give 
enlarged rights, and a more effective* and 
speedy remedy with respect to a civil con
tract ; the remedy by imprisonment is a com
petent exercise of tlie power to legislate un
der the above cited paragraphs of the ord**r 
in council, and paragraph 6 does not exclude 
the power of appointing judicial officers Tin» 
Dominion Statute 54 & 55 V. e. 22. =. 0. sub
stituting a new section for s. 13 of the N. 
W. T. Act, R. S. C. c. 50, is more restrictive 
than the terms of paragraph 6 of the order 
in council, paragraph 10 of the section read
ing ns follows: "10. The administration of 
justice in the Territories, including the con
stitution. organisation, and maintenance of 
Territorial Courts of civil jurisdiction, in
cluding procedure therein, but not including 
the power of appointing any judicial officers.” 
Per Richardson. Wetmore. and McGuire, JJ. : 
The legislature having power to pass the pro
vision in question of the Masters and Ser-
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'ants Ordinance at the time it was passed, 
the provision did not cease to be valid by 
reason of the subsequent restriction placed 
upon the power of the legislature. Gower v. 
Joyner, 2 Terr L. R. 887.

Mechanics' lien Time for filing—Com
pletion of contract- - ft. 8. M. c. 110, s. ,16, 
limiting appeal to Supreme Court, ultra vire»
-ft. V. .4. 4cf. 1687, ss. fit and 101.]— The 

plaintiff quit work on an elevator, it being 
understood that he should return and finish 
bis contract when the elevator was far 
enough advanced to allow him to test the 
machinery which be had placed in it. When 
the plaintiff's men returned to finish the con
tract they were stopped by the company. 
Then the plaintiff registered a mechanics' lieu 
within thirty days from the attempt to finish 
his contract, but more than thirty days after 
his last work had been done on the elevator :

-lieId, upon the evidence, that the lien was 
registered in time and could be enforced:— 
Held, upon appeal, that the time limited for 
registration of liens under R. M. 8. 1902. o. 
110, s. 20. does not commence to run until 
there has been such completion of the con
tract as would entitle the contractor to main
tain an action for the whole amount due him :

Held, al o. that R S. M. l'.wrj, c. 110. s. 3(1, 
which enacted that the judgment of the Court 
of King's Bench of Manitoba should be final, 
in suits relating to liens, and no appeal 
should lie therefrom, is ultra vire*; the right 
of appeal to the Supreme Court of Canada, 
being a matter within the jurisdiction of the 
Parlinnn nt of Canada under the B. X. A. 
Act. 1M17, s. 101. is regulated by the It. S. C. 
c. 131). ks. 35 and 30. even in matters placed 
by s. 02 of that Act. within the exclusive 

the provincial legislature. 
Judgment of the Supreme Court of Canada, 
30 S. C. 1(. 288. a Hi rmed ; judgment of the 
Court of King's Bench for Manitoba, 10 
Man. I* it. .'SOO. 3 W. !.. It 545, discharged; 
judgment of Richards, ,1., 2 \V. L. R. 142, 
at trial, restored. Dug v. Crown <Iruin Co., 
V. R.. [10081 A. <\ 150, 11008J A C. 804, 
78 L. J. I». C. 10. 24 T. L. R. 5<M.

Mechanics Lien Act—Raitwag—Dom
inion Act.]—The Mechanics' and Wage Ham
ers' Lien Act, It. 8. O. 1897 c. 183, does not 
apply to a railway company incorporated un
der a Dominion Act and declared thereby to 
be a company incorporated for the general 
advantage of Canada, ( rawford V. Tilden, 8 
O. W R. 548. 13 O. !.. R. 100: affirmed by 
the Court of Appeal. 0 O. W. R. 781, 14 O. 
L. R 572.

Medical profession Alberta Act, 4 <6 5 
Edw. \ II. e. d (£>.)—Legislative juvisdietion 
Con. Did. X. IV. T. c. M -*>' Ed it. VU. e. t« 
(Alta.)—Practising without license.]—The 
Medical Profession Act, 0 Kdw. VII. c. 28 
(Alta.), is mtra virei of the legislature of 
Alberta, and a member of the College of 
Physicians and Surgeons of the North-West 
Territories may be validly convicted there
under for the offence of practising medicine, 
surgery, etc., for gain and reward, in the 
province of Alberta, without complying with 
its requirements as to registration and li
cense. notwithstanding that the College ^ of 
Physicians and Surgeons of the North-West 
Territories had not been previously dissolved 
and abolished by order of the (ioveruor in 
Council, in conformity with the provisions

of s. lfl (3) of the Alberta Act.—Dobie v. 
Temporalities Hoard, 7 App. Cas. 13H. dis- 
tinguished—Judgment in Re* V. Lincoln, 5 
W. L. R. 301, reversed. f,afferty v. Lincoln, 
27 C. L. T 487. 38 8 C. It 020

Militia Act - Expense of railing out 
militia — Imposition on municipality Har
bour—Preservation of pracr t'a.l—Sub-sec
tions 5 and 0 of s. 34 of the Militia Act of 
Canada, R. S. C. c. 41, by which the com 
of militia corps called out in aid of the civil 
power, is imposed on the municipality in 
which their services are required, are mi,,, 
vins of the Parliament of Canada. 2 The 
harbour of Montreal being within the muni
cipality of the city of Montreal, the city i* 
liable fur the cost of militia corps called 
out for I lie preservation of peace in the har
bour, although the harbour commission* r. 
and the federn1 government are vested with 
certain rights in such harbour, (iordon \ 
city of Montreal, _'t Que. 8. C. 405

Motor vehicle - Provincial «tntute pro
hibiting use of on highway—Validity of Act 
—B. N. A. Act, 1807, s«. 01, 02 -Criminal 
law—I»cal works and undertakings. Re 
Rogers (P. E. I. 1900), 7 E. L. It. 212

Municipal corporations — Dy law li
censing insurance agents.]—The Ordinance 
incorporating the city of Calgary (No. ,33 of 
1893, s. 117, h.-s. 41), empowering lie* city 
to pass by-laws "for controlling, regulatii . 
and licensing . . . insurance companies,
offices and agents and collecting
license fees for tin same:''—Held, that tin- 
provision was intro vires of the Legislau * 
Assembly of the Territories. English v. 
OX nil, 4 Terr. L. R. .4.

Municipal corporations— IVy-law regu
lating hours for <i“*i>iu shops Salt 
toxieating liquors — Operation of by-law— 
Discrimination — Penalty — Statutes — 
License.]—Provincial legislatures have power 
by virtue of s. 02 of the British North Am
erica Act. to authorize municipalities to make 
by-laws for the closing at prescribed hours on 
certain days, or during certain hours, of 
shops for the sale of intoxicating liquors 
licensed by the government. — A by-law 
passed under such authorisation is valid, al
though it affects only one class of citizens, 
although it fixes different hours for closing 
on different days, and although a double 
penalty may be imposed under it for the 
same act.—A license for the sale of liquors, 
granted by the government, is subject to th** 
statutes and by-laws in force when it is 
issued, ns well ns to those which come into 
force during its continuance; it is in no 
sense u contract which makes the licensee in
dependent of the statutes and by-laws. Judg
ment in De Vorennes v. City of yu-In . 31 
Que. S. C. 444, affirmed. De Varennes v 
Attorney-Oeneral, 1<1 Que. K. B. 571.

Municipal taxation -Official of Dom
inion (Jovirnment—Taxation on income—li. 
X. .1. Act, 1887, SS fit and 9f.]- Sub 
2 of s. 02, B. N. A. Act, 18)17. giving a pro
vincial legislature exclusive powers of legisla
tion in respect to “ direct taxation within 
the province," etc., is not in conflict with 
s.-s. 8 of s. 01, which provides that Parlia
ment shall have exclusive legislative author 
ity over " the fixing of and providing for the
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salaries and allowance* of civil and other 
officer* of the Government of Canada 
Girouard, J.. contra: — Held, therefore, 
Girouard, J., dissenting, that a civil or other 
officer of the government of Canada may he 
lawfully taxed in respect to his income a* 
eueh by the municipality in which he resides. 
Abbott v. City of St. John. 40 S. C. It. 597.

Municipal institution* — Prohibition 
of *• trading Htumps ” Provincial statute— 
Interference icith trade.]—By s. 2 of c. 57 of 
62 V. (N.8.). amending the charter of the 
city of Halifax, “ no person shall
give, sell, or dispose of trading stamps, tickets 
or cards to any person . . . doing business 
in the city of Halifax. Nor shall such person 
so doing business in the city of Halifax take 
or have in his possession any such trading 
stamp . . . Nor shall any vendor give,
tell, or dispose of any such trading stamp 
. . . to any of his customers whereby such 
customer shall be entitled to receive for such
trading stamp . . . any money, personal 
property. . . . The Trading Stamp Com
pany. so called, is prohibited from doing 
business in the city . . . Any person vio
lating this section shall be imprisoned in the 
city prison for nine months with hard la
bour.’ Held, that the Act was intro vim 
the Provincial Legislature, coming within the 
head “ Property and Civil Rights " or Mat
ters of a merely Local or Private Nature 
within the Province,” and not a criminal law. 
Montreal Trading Stamp Co. V. City of Hali
fax. 20 C. L. T. 355.

Municipal institutions Provincial leg
islatures — Powers of tty-low—Street rail
ways — Monopoly — Status of plaintiff.]— 
Held, affirming the judgment in 15 Que. S. C. 
580, that the Provincial Legislatures have 
sovereign powers within the range of sub
jects falling within the scope of provincial 
jurisdiction, including the governance of mu
nicipal institutions, and the Courts cannot 
set aside legislation relating to such matters 
on the ground that constitutional principles 
have been violated.—2. A by-law granting an 
exclusive privilege to a particular company 
to operate electric tramways for a term of 
years within a municipality comes within the 
seope of the authority of a town corporation 
which has been vested by th» legislature with 
the right to authorise the construction and 
operation of tramways upon such terms ns it 
shall see tit. Such privilege is not a mono 
uoly in the strict meaning of the word, and 
is not forbidden by law. -3. The contract in 
question in this case having been confirmed 
by 57 V. (Q.) c. 73. the appellant* were with
out interest to contest the validity of the by
law on which It was based. It cl I v. Town of 
Westmount, U Que. Q. It. 34.

Municipal corporations- shops—Early 
closing by-law — Shops Regulation Art — 
Winnipeg charter— Discrimination—Oppres
sion — Powers of Provincial Legislature — 
Interference with trade and commerce.] — 
Rule a lei to quash the conviction of the de
fendant for breach of a by-law of the city of 
Winnipeg requiring all shops with certain ex
ceptions to be closed after 6 o'clock p.m., 
except on certain days. The by-law in ques
tion was passed In July, 1900, under the 
rtbop* Regulation Art. It. S. M. 181)2 c. 140 
(c. 186 of R. S. M. 1002, which came into

force on 6th March, 1903.) In March, 
1902, the Winnipeg charter being c. 77 of the 
statutes of that year, came into force, and the 
new Municipal Act, c. 116 of R. S. M. 
1902. contains a clause (2a). providing that 
the city of Winnipeg is not included in the 
expression " municipality." when the same 
occurs in the Act :—Held, without deciding 
whether the present Shops Regulation Act 
applies to the city or not, that the joint 
effect of e. 931 of the Winnipeg charter, 
and s. 527 of the Municipal Act, and of s.-s. 
14 and 16 of the Interpretation Act, R. S. 
M. 1902 c. 89, is to retain and keep in force 
the by-law in question :—Held. also. that, as 
the by-law in question was in strict accord
ance with the powers conferred by the legis
lature in the Act under which it was passed, 
its pr v 1 on co ild not be held to be unreas ro
uble, uncertain, or oppressive, so as to ren
der it invalid or unenforcible. liryden \. 
I'nion Colliery Co.. 11899] A. (J. 580 ; Re 
ttoylun, 1.5 Q. R. 13, and Simmons v. Mai
lings, 13 Times L. R. 447. followed :—Held, 
also, that the provisions of ihe Shops Itegu- 
1 R'"ii Act are i/ifra vires of the provincial 
I' gislniure, under s. 92 of the British North 
America Act, 1867, as dealing with a mutter 
of a merely local and privât» nature in the 
province, and not interfering with the regu
lation of trade and commerce, assigned to 
• lie Dominion Parliament by s. 91, to as great 
-iti extent as th» legislation in question iu 
Attorncy-ticiural for Ontario v. .ittorney- 
(jcncral for Canada, 11896] A. C. 348, and 
Attorney-0eneral for Manitoba \. Manitoba 
License Holders' Association, [ 1902J A. C. 
77. Stark v. Schuster, 24 (\ L. T. 187, 14 
Mau. L. R. 672.

North-West Territories Act — Eng
lish statutes passed subsequent to loth July, 
1870, when "applicable” — Infants Relief 
Act, 1870 ( Imp. ) ]—The word " applicable " 
where it first occurs in s. 11 of the Nortu- 
West Territories Act means " suitable," er 
" properly adapted to the conditions of the 
country where it occurs the second time, it 
has i h» same meaning as in the Colonial Laws 
Validity Act, end means, “applicable by th»
»xpre-.s words or necessary intendment of any 
Act of Parliament."—The Infants’ Relief Act. 
1874, nut being applicable by express words 
or necessary intendment, was not iu force in 
the Territories, and is not iu force iu Alberta. 
It rand v. Griffin, 1 Alta. L. It. 510, V W. L. 
R 427.

Ontario Act, 9 Edw. VII., c. 10, ». 8—
Stay of action attacking validity of contract 
between municipal corporations and Hydro- 
Electric Power Commission—Infra vires—II. 
\. I.. 1 < t. s. OJ—Magna Churta. |—Action for 
a declaration that n certain contract between 
defendant* and above commission was invalid :
- -Held, that s. 8 above is intra vires and ac
tion was stayed. Smitn v. London, 13 O. W. 
R. 1148. See 14 O. W. R. 148, 1248.

Ontario Liquor License Act, s. 10—
Selling liquor on vessel- Territorial limits of 
province—Offence com mit ltd on great lakes— 
Jurisdiction—Admiralty—/nternational law— 
foreign vissel — Conviction — Police magis
trate—Place where offence committed—Un
lawfully allowing liquor to be sold—.1/aster of 
ship—' Occupant " — Amendment of oonvie'- 
tion—Criminal Cod, , s. 889. | —The province 
of Ontario extends to the middle Hue of Lake
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Huron as defined in the treaties of Paria and 
Ghent; nn<l the British North America Act. 
in fixing the electoral divisions of the pro
vince, recognises the territorial suit-divisions 
provided for by the statute which is now R. 
8. O. 1807 c. 3. by which the limits of the 
counties and townships bordering on Lake 
Huron extend to the boundary of the pro
vince; within the territorial limits of the pro
vince. as to the subjects of legislation as
signed by the British North America Act to 
the provinces, the legislative authority of the 

rovince is ns plenary ami as ample ns the 
mperial Parliament in the plenitude of its 

power possessed and could bestow ; the regu
lation of trafli'1 in intoxicating liquors 
within the limits of the provinces by a 
license law is assigned by the British North 
America .Vet to the provincial legislatures; 
and therefore the Ontario legislature had 
authority to enact s. 10 of the Liquor Li
cense Act. which provides that no license 
shall be issued for the sale of liquor nor 
shall liquor be sold or kept for «ale in 
any room or place on any vessel navigating 
any of the great lakes, etc. ; notwithstanding 
the contention that the only jurisdiction over 
the great lakes is in the Admiralty Courts.— 
Regina v. Keyn, 13 Cox C. C. 403. and 
Regina V. Sharp, 5 P. U. 135, distinguished. 
—The defendant, the master of the steamer 
“Greyhound," was convicted before a police 
magistrate having jurisdiction over the whole 
county of Huron, for that he (the defend
ant!. on Canadian waters adjacent to the 
harbour of the town of Goderich, in said 
county of Huron, dill “ unlawfully allow 
liquors to lx* sold ’’ on the steamer “ Grey
hound." of the city of Detroit, in the State 
of Michigan. " without a license therefor by 
law required:"—Held, upon the evidence, 
that th" reeeel, although ■
was not when the offence was committed 
proceeding from one foreign port to another, 
but was being used for an excursion which 
went out from the port of Goderich for a 
few miles and returned t<> that port, and 
therefore the rule of international law for
bidding interference with persons on board a 
foreign vessel navigating the high sens or the 
great lake* was not applicable.—Sent hie, that 
where it is plain that the legislature lias 
intended to disregard or interfere with a rule 
of international law, the Courts are bound 
to give effect to its enactments:—Held, that 
the conviction was not invalid merely because 
the place in the county where the offence was 
committed was not stated with more particu
larity than as above recited Held, that tic- 
con vict ion disclosed no offence, unlawfully 
allowing liquor to be sold not being an of- 
fence created by the Liquor License Act ; but 
the conviction should be amended so as to 
make it for an offence under s.-s. 1 of s. 40 
of the Act, viz., the selling or bartering of 
liquors without the license required by law ; 
Meredith, C.J., doubting whether the de
fendant was an "occupant" within the 
meaning of s. Ill, whether the words " house, 
shop, room, or other place," included a vessel, 
and whether the offence of selling liquor 
without a license was of the nature of the 
offence alleged In the conviction : Criminal 
Code. s. sx<*. Hr, V. Meikleham (1900!, 11 
O. L It 306, 0 O. W. It 945.

Power company— ' 'instruction of statute 
—Legislative jurisdiction — Parliament of

Canada — Local icorks and undertakings — 
Hecital mi preamble — Enactment clause 
General advantage of Canada — Subit ct 
matter—Presumption—Practice — Motion ‘.a 
refer '<ry for further evidence,] In 
struing an Act of the Parliament of Canada, 
there is a presumption in law that the jur 
diction has not been exceeded. When rlv 
subject matter of legislation bv the Parlia
ment of Canada, although situate wholly 
within a province, i- obviously beyond ihi 
powers of the local legislature, there is no 
necessity for an enacting clause specially de
claring the works to he for the general ad
vantage of Canada or for the advantage of 
two or more or the provinces.—Semble. p< r 
Davies, J. (Idington. J., contra), that a 
recital in the preamble to a special private 
Act enacted by the Parliament of Canada, - 
not such a declaration as that contemplat'd
by - 10 (c) of i 92 of the Brit Ish N
America Act. 1S07. in order to bring the 
subject matter of the legislation within the 
jurisdiction of Parliament. Judgments in •! 
O. L. R. II. 2 O. W. It. 11tt. 23 C. L. T "27. 
and M O. L. R. 88, 3 <>. W. It. 805, 24 C !.. 
T. 332, affirmed. A motion, made while the 
ease was standing for judgment, to have the 
case remitted back to the Court below for 
the purpose of the adduction of newly dis
covered evidence as to the refusal of Parlia
ment to make the above mentioned declara
tion, was refused with costs, Hew son v, 
Ontario Power Co, of Niagara Fuji*.
L. T. 137. 30 8. C. R 590.

Powers of provincial legislature
Act to prevent profanation of Lord's Day 
Work—Necessity—Conveying travellers IU 
Lord's Day Act of Ontario, 1 O. W. R. '"»12. 
2 O. W. It. 072. Mtg.-Gen. v. Hamilton 
Street /fir. Co. (1908.1, A. C. 524

Powers of provincial legislature
Prohibition of sale of medicine—Interfere - 
i n't A trade and commerce — IAeen*> und-r 
Dominion Proprietary and Patent Media 
Act—Condition under Saskatchewan I/-'. 
cal Profession Act.)—The sole jurisdiction 
regulate trade nr.d commerce being vested in 
the Dominion Parliament. It is not com pet* 
for a provincial legislature to prohibé • 
sale of that which the Dominion Vtirlinm-r 
has given license to sell,—Russell \. '/ V 
Queen, 7 App. ('as. 829, 838, and Grand 
Trunk /fir. Co. v. Attomey-tlcncra’ ‘or 
Canada, 119071 A. C. 08. specially referred 
to. - Section 04 of c. 28 of the st nr 
of Saskatchewan, 1900, is ultra vires, in so 
far as it provides that "if any person not 
registered . shall . . . for hire,
gain, or hope of reward . furnish
medicine," he shall he guilty of an 
etc.—The defendant, being the repres.-nnitive 
of a company licensed under the Don h " ' 
Proprietary or Patent Medicine Act. 7 .< ** 
Bdw. VII. c. 56, to aell certain
medicines, could not he convicted under the 
Provincial Ad for so selling. H. v. 1'irrict 
11910), 15 w. U B. 181, Bual L B

Powers of provincial legislature—
British North America Ad, 1867, s. 92.
2—Ontario Succession Duty Act. H. S. 0. 
1897, c. 2.]—Provincial taxation of properly 
not within the province ultra vires |— It i* 
ultra vires the legislature of Ontario to tax 
property not within the province: see British
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Held, accordingly. that Hi»* Succession Duty 
Art. R. S. O. 1807. c. 24, does not Include 
within it* scope movable properties 1 orally 
situated outside the province of Ontario 
which it was alleged that the testator, a 
domiciled inhabitant of the province, had 
transferred in his lifetime with intent that 
the transfers should only lake effect after 
his death. Iftaekicnod v. The Queen. 8 App. 
t'ns. 82. followed. Judgment of the Court of 
Appeal, in 1 ttornry-f/nnml for Ontario v. 
Woodruff, 11 O. W. It. 82. 16 O. !.. R. 410, 
reversed. Woodruff v. .1 ttomey-t ieneral for 
Ontario, C It.. [1908) A. C. 362. (10081 A.

’ « » i; 111. 7s I. .1 p c |0,
99 L. T. R. 760. 24 T. I,. It. 012.

Powers of provincial legislature -
Criminal offence—I'irtd occupied by Domin- 
ioi h (filiation Jt - itdii ■ o i 
Court—./Malice» of the peace. 1—When the 
Parliament of Canada lias declared an net 
criminal, has laid down the procedure to be 
followed for punishing the net, and named 
the tribunal which shall have jurisdiction 

or i\ ;i provincial legislature In- no right 
to make a statute to punish the same act 
and to name the tribunal which shall take 
cognizance of it. as well as the procedure to 
he followed in order to punish it.—2. The 
Quebec Recorder’s Couri cannot take cog
nizance of an infraction of the Criminal Code, 
while the Code itself gives jurisdiction to 
two justices of the pence. Itallairc v. City 
of Quebec and Mtorney-Oencral for Quebec. 
.12 Que. 8 C. 118

Powers of provincial legislature -
Criminal offence — Habitual drunkenness — 
F relative power of Parliament. —The legis
lature of Quebec has not the power to add 
to a statute passed by the Parliament of 
Canada before confederation making a con
travention thereof punishable by a fine of 
$20, that “in the case of habitual and in
corrigible drunkenness” the magistrate shall 
have power to sentence the accused to im
prisonment for six months at least and a
year at moat Such a provision, the effect
of which in to make drunkenness in itself n 
punishable offence la within He exclusive
fower of the Parliament of the Dominion. 
teaulieu v. City of Montreal. 32 Que. 8. (*. 

97.

Prairie Fires Ordinance. C O 1898.
c. 87, e. 2—Railway- -Legislative furitdiction 
— \pplimtion of statute—Works controlled 
tu Parliament Operation of Dominion rail
way.]—The provisions of a. 2. s.-s. (2). of 
«•. 87. Con. Onl N. W. T. 1898. ns amended 
hy the N. W T. Ordinances, c. 26 (1st 
e--' i and c. 80 (2nd sees.) of ümw. in fir 
as they relate to fires caused hy the escape 
of sparks, etc., from railway locomotives, 
constitute " railway legislation." strictly so- 
called. and, ns such, are beyond the eom- 
petenre of the legislature of the North-West 
Territories - Canadian Pacifie Rtc. Co. v. 
Parish of "Notre Oamr de Ronsccours, [18991 
A. C. 397, and Madden v. Nelson and Fort 
Sheppard Rtc. Co., ib. 020, referred to.— 
The judgment appealed from. Her v. Cana
dian Pacifie Rte. t'o., 1 W. I,. R. 89, 0 W. 
D It. 120. reversed. Idington. J.. dissenting. 
Canadian Parific Rw. Co. v. Her. 39 8. C. R. 
470. 13 Can. Cr. ( as. 100.

P E I. Insolvent Debtors Act, 1879.
McKinnon v. McDougall, 3 E. L. R. 673.

P. E. I. Prohibition Aet. Matthews v. 
Jenkins. 3 E. I,. R. 677.

P E I Prohibition Act 1900 -De
nial of right of appeal—Criminal law. Me- 
Murrcr v. Jenkins, 3 E. L. R. 149.

Prohibition of trading stamps —
Municipal by-la tr—Stat ales—Construction.] 
—The Quebec statute. 1 Edw. VII. c. 39, 
is wiihin the powers of the legislature, and 
gives to evry municipal council in the pro
vince power to pass by-laws to prohibit the 
giving, selling, exchanging, distributing, or 
receiving trading stamps, coupons, or other 
l;lxc things, and prohibiting every person from 
giving, selling, or exchanging them : such 
matter being one coneeming property and 
civil rights jn the province.—2. A statute, 
however obscure its terms, should not he 
treated ns void- -a meaning must he found 
for it and apnlled. Wilder v. City of Qui hi e. 
26 Que. S. 128.

Property nnd civil rights — Mining 
lands — Nights of discoverers of minerals 
- Ordir in Council — Withdrawing lands 

from prospecting—iet of legislature approv
ing — V (to* Iia assignees of discoverer — 
Stakes.] The plaintiffs claimed as assignees 
of G. that the latter had discovered valuable 
ore or mineral in place under part of Cohalt 
Lake, that the proper Mining Recorder had 
refused to record G.’s claim, that the Crown 
had then sold the property where G. had 
made tin* discovery to defendants, to whom 
letters patent Imd been improvidentl.v issued, 
and therefore plaintiffs were entitled 
lands and minerals, and to have the letters 
pati nt declared void at -l f -r other relief. 
The Crown was not a party to the action, 
hut was renresented. the constitutionality of 
an Act confirming an order in council with
drawing the lands in question from explor
ation being attacked.—Held, that as G. had 
not fulfilled Hi.' requirements of the Mines 
Act and the regulations thereunder, and the 
property having been withdrawn for explora
tion before his recovery hy order in council 
confirmed by an Act of the legislature, the 
plaintiffs ns assignees of (Î. have no status
to Impeach the ante or th< letters patent 
issued to defendants. — neld, further, that 
said Act was not ultra vires. Florence Min
ing Co. V. Cobalt, 12 O. W. R. 297. 13 O. W.

887. 18 O. L R. 276.

Provincial companies’ powers Oper
ations beyond province—Insurance against 
fire—Property insured — Standing timber— 
Net urn of premiums—II. N. .4. Aet, 1R67, 
s. 92 (//).)—Held, per Idington. Maclen- 
nan and Duff, JJ„ Fltsi ick 0J.C„ and 
Davies, J., contra, that a company incorpor
ated under the authority of n provincial legis
lature to carry on the business of fin- insur
ance is not inherently incapable of entering, 
outside the boundaries of its province of 
origin, into a valid contract of insurance re
lating to property also outside of those 
limits.—Per Fitzpatrick, C.J.C. nnd Davies, 
J . that s.-s. il of k j*2, R. N. A. Act. 1807. 
empowering a legislature to incorporate 
" companies for provincial objects." not only 
creates I mltation as i" th< object* "f a com-
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pany no incorporated, hut confine»» its npera- 
tioae » ithia the geographical an 
province creatine it. And the possession by 
the company of a license from the Dominion 
Government under 51 V. c. 28 <It. S. C. 
1900. c. 34, «.41. authorising it to do huai- 
nés» throughout Canada, ia of no avail for 
the purpose. — Gimuard, J.. expressed no 
opinion on this question.—An insurance com
pany incorporated under the laws of Ontario 
insured a railway company, a part of whose 
line ran through the State of Maine. “ against 
loss or damage caused by locomotives to prop
erty located in the State of Maine, not in
cluding that of the assured." By a statute 
in that State the railway company Is made 
liable for injury so caused, and is given an 
insurable interest in property along its line 
for which it L so responsible .--Held, affirm
ing the judgment of the Court of Appeal, 11 
O. L. R 44$fi, which maintained the judg
ment at the trial. 9 O. L. R. 493. that the 
policy did not cover standing timber along the 
line of railway, which the charter of the in
surance company did not permit it to in
sure— field, also, Fitzpatrick. C.J.C.. and 
Device. J„ dissenting, that the policy was 
not on that account of no effect, aa there was 
other property covered by It in which the 
railway company had an insurable interest ; 
therefore the latter was not entitled to re
cover back the premiums it had paid. Cana
dian Pad fir Rw. Co. v. Ottawa Fire Insur
ance Co.. 39 8 C. R 403

Railway -Farm crossings—Duty to pro
vide—Statute*—Railway Act of Canada — 
Jurisdiction of Provindol Legislatures.] — 
An owner whose lands adjoin a railway sub
ject to the Railway Act of Canada, upon one 
side only, is not entitled to have a crossing 
over such railway under the provisions of 
that Act : and the special statutes in respect 
to the Grand Trunk Railway of Canada do 
not Impose any greater liability in respect 
to crossings than the Railway Act of Can
ada. The I*n.\ ineial Legislatures in Canada 
have no jurisdiction to make regulations in 
res pec: to crossings or the struglurul condi
tion of the roadbed of n railway subject to 
the provisions of the Railway Act of Canada. 
Canadian Pacific Rw. Co. v. Corporation of 
Parish of .Votre I tame de Ronsecours, |1N99| 
A. C 337, followed. Thérrien V. (irand 
Trunk Rw. Co.. 20 C. L. T. 431. 30 8. C. R. 
4«V

Railway Act. 1888. ee. 187, 188—
Protection of crossings—Party interested— 
Rw. Committee.] - Sections 187 and 188 of 
the Rw. Act, 1888, empowering the Rw. 
Committee of tlie p. C. to order any 
crossing over a highway of a rw. subject to 
its jurisdiction to be protected by gates, or 
otherwise, are infra vires of the Parliament 
of Canada : Idlngton. J.. dissenting. (Sec
tions 180 and 187 of the Rw. Act. 1903, con
fer similar powers on tin- Board of Rw. Com
missioners. i -Section 188 of the Act of 1888 
also authorizes the Committee to apportion 
cost of providing and maintaining such pro
tection between the rw. co. and "any per
son interested —Held. Idlngton. J., dissent
ing. that the municipality in which the high
way (Tossed by the rw. is situate is a " per
son interested" under the section. — Judg
ment of the Court of Appeal in Grand Trunk 
Rw. Co. v. Toronto. 0 O. W. R. 27. affirm

ing judgment of Boyd. C.t 4 O. W. R 430. 
affirmed. Toronto v. Grand Trunk Rw r, 
<10001. 20 C. L. T 247. 37 8. C. It. 232

Railway company- Srgligrnce—.4pur 
mints for exemption from liability Pow>r of 
Dominion Parliament to prohibit — F.dw 
V/l. e. 81 (/>.))—Held, that the Dominion 
Parliament is competent to enact s. 1 . f the 
Canadian statute 4 Kdw. VII. c. 31, which 
prohibits " contracting out " on the par of 
railway companies within the jurisdiction of 
the Dominion Parliament from the liability 
to pay damages for personal injury to their 
servants.—That section is intra vires the 
Dominion, ns being a law ancillary to through 
railway legislation, notwithstanding that i- 
affects civil rights which, under the British 
North America Act. 1807. s. 92. s.-s. I.'!, nr- 
the subject of provincial legislation. Judg
ment in In re Railway Amendment Act, .'!*! 
8. C. R 130. 23 C. L T. 10T». affirmed Grand 
Trunk Rw. Co. of Ca.nada V. Attorney-Gen
eral for Canada. 119071 A. (’. 66.

Railway! — Consolidated Railway Act. 
1879. s. 19, s.-s. It! (It.)—Prohibited contract 
—Directors.]—The appellant was a director 
and the president of the Temiscouatn Rw. 
Company at the lime he entered Into certain 
agreements with the contractors for the con
struction of the road, which agreements gave 
him an interest in their contracts .--Held. 
that the provisions of the Consolidated Rail
way Act, 1879, s. 18, s.-s. 10. are constitu
tional. The Dominion Parliament having the 
right to legislate on matters concerning rail- 
wavs, It has also the power to legislate on nil 
incidents which may be required to carry out 
the object it had in view, provided such in
cidents are essentially and strictly connected 
with the principal object, and are primarily 
intended to assist in carrying out such princi
pal object; and the capacity or incapacity of 
directors is n matter essentially connected 
with the internal economy of a railway com
pany.—2. Where a contract is prohibited by 
statute, such contract is void, although the 
statute itself does not state that it is so, and 
only imposes a penalty on the offender. -3. 
Consequently, where the president of a rail
way company entered into a sc» ret parimr- 
ship with the contractors for the construction 
of the road, no action can be maintained by 
him against his partners to enforce such con
tract. Macdonald v. Riordan. N Que. <• It 
ton. Affirmed 30 8. <*. R. 010.

Railways—Municipal corporations—Con
struction of highway across railway -Rail
way Committee of privy Council.]—Upon t In
application of the defendants under s. 14 of 
the Railway Act of Canada for an order auth
orising the extension of a street in their city 
across the tracks of the plaintiffs, the Rail
way Committee for Canada of the Privy Coun
cil ordered and directed that the defendants 
" may have a temporary crossing, at rail 
level, for foot passengers only, over the said 
tracks,’’ upon certain conditions.—Held, that 
the Provincial Legislature alone had power to 
confer upon the defendants legal capacity to 
acquire and make the street in question — 
2. It has conferred such capacity.—3. In 
virtue of its power over property and civil 
rights in the Province, th»- Provincial LeyU- 
lature has power to authorise a municipality 
to acquire and make such a street, ami to 
provide bow and upon what terms it may la- 
acquired and made.—4. But that power is
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subject to the supervention of federal legis
lation respecting works nncl undertakings such 
ns the railway in question.—5. The- manner 
and terms of acquiring ami making such 
street, and also 'he prevention of the mak
ing or acquiring of such a street, are proper 
subjects of such supervening legislation.—9. 
Such legislation may rightly confer upon 
any person or body the power to determine 
in what circumstances, and how and upon 
what terms, such a street may be ac
quired and made, or to prevent the ac
quiring and making of it altogether, 
and therefore «. 14 of the Railway Act 
is not ultra vire».—7. Such legislation, in 
virtue of its power over such railway corpor
ations. as well as such works and undertak
ings, may confer power to impose such terms 
as have in this case been imposed upon the 
plaintiffs, arid to deprive such corporations 
uf any right to compensation for lands so 
taken or injuriously affected; and has con
ferred such power on the Railway Committee, 
under s. 14. in such a case as this: which 
power lia« here been exercised to some ex
tent—S. Such legislation has not conferred 
upon the Committee power to give the tem
porary foot-way in question.—0. Nor any 
authority to delegate its powers.—10. The 
work it directs must be constructed under the 
supervision of an official appointed for that 
purpose by the Committee.—11. The railway 
romtianv may, if they choose, construct the 
works direotrtl. under such supervision, in
stead of permitting the municipality to do 
so. (irand Trunk Rir. Co. v. City of To
ronto. 20 C !.. T. .1*4, .12 O. R. 188.

Registration of Hs nendens Imperial 
Art» in forer in Yukon Territory—2 <f .1 V. 
e. 11 (Imp.)—It. St. C. c. .M—Transfer of 
lend—Fraud—Land Titles \<t, IS!)) /‘lead- 
ino—Rules of Court — Yukon Ordinanrrs. 
I!*'1 '. c. 17 Rules III. II’. 117—Fstoppel.] 
—The provisions of the Imperial Act. 2 & .1 
V. c. 11, in respect to the registration of no
tices of lis pendens and for the protection 
of honn fith uurchasers pendente life, are of 
purely local character, and do not extend their 
application to the Yukon Territory by the 
introduction of the English law generally as 
it existed on the lfith Jnlv. 1879. under s. 11 
of the North-West Territories Act. R. S. C. 
c. HO. Under the provisions of the Land 
Titles Art. 1894. s. 120. a bona fide purchaser 
from the registered owner of land, subject to 
the operation of that statute, is not bound 
nor affected by no’ice of lis pendens which 
has been improperly filed and noted upon the 
folio of the register containing the certificate 
"f title as an incumbrance or charge upon the 
land. The exception as to fraud referred to 
in s. 12iî of the Act means actual fraudulent 
transactions in which tin1 purchaser had par
ticipated, and does not include constructive îr 
equitable frauds. Issets Co. v. Mere Itoihi, 
21 limes I,. R. .Ill, referred to and npproved. 
In an action to set aside a conveyance as 
made in fraud of creditors, the defendant, de
siring to meet the action by setting up that 
there was no debt due, and. consequently, 
that no such fraud could exist, must allege 
these objections in his pleading. In the pre
sent case the defendant, having failed to 
plead such defence, was allowed to amend 
on terms. Taschereau. C.J.C., dissenting. 
Ryndieat Lyonnais du Klondykr v. Medradr, 
28 C. L. T. 120, .19 8. (’. R. 281.

Representation of Provinces In 
House of Commons llritish Yorth Amer- 
sVo Act. ». 'll—Readjustment of representation 
—Constru’ tion “ Aggregate population of
Canada."] — Section .11 of the R. N. A. 
Aet, 18f;7. directs after each decennial 
census a readjustment of the reprosontalion in 
the Dominion Mouse of Commons of the four 
provinces constituted by that Act. It pro
vide* as the rule of readjustment that Que
bec1 shall have tlie fixed number of (58 repre
sentatives. and that each of the- other pro
vinces shall have that number which bears 
the same proportion to its population ns (55 
bears to tint of Quebec. Rut its s.-s. 4 pro
hibits a reduction of the number of the re
presentatives in the case of any province, 
unless the pnqfortion which the number of 
its population bore to the number of the 
aggregate population of Canada at the last 
preceding readjustment Is ascertained at the 
then latest census to have been diminished by 
one-twentieth part or upwards:—Held, on a 
case submitted to the Supreme Court of 
Canada ns to whether New Rrunsxvick was 
protected from reduction of its members, that 
on the true construction of s.-s. 4 the ex
pression “ aggregate population of Canada " 
relates to the whole of Canada n< constituted 
by the Act, and therefore includes, not merely 
the four provinces constituted by proclama
tion issued under s. 1, lint also all the pro
vinces subsequently incorporated ami admitted 
into the Union by order in council under k. 
14(5:—Held, also, with r< gnrd to the province 
of Prince Edward Island, which had under s, 
14(5 been admitted into the Union by order 
in council directing that it should have six 
members, it* representation to be readjusted 
from time to time under the provisions of 
the Act of 18(57, that s.-s. 4. tin it* true con
struction, did n-it protect that number from 
reduction until an increase thereof had been 
previously effected. Judgment in In re Re- 
presentation in House of (’ominous, 28 «' L. 
T. LI SI, 88 8. (\ R. 471. 194. affirmed. Att..r 
ney-t.i neral for Rrinu RdirurJ Island v. At- 
formy-(Seneral for Canada; Attorney-Ceneral 
for \Hr Hrunsieick v. Attorney-deneral for 
Canada, f 19081 A. C. 37.

Royalties — Dominion Lands I ct — 
Fublieation of regulations — Renewal of li- 
cense—Voluntary paymmt. |—The Dominion 
Government, by regulations made under the 
Dominion Lands Act, may validly reserve a 
royalty on gold produced by a placer mining 
in tlie Yukon, though the miner, by his li- 
cense, lia* the “exclusive right” to all the 
gold mines—tlmt is, exclusive only against 
quartz or hydraulic licenses or owners of 
surface rights, and not against tlie Crown. 
The provision of s. 91 of the Dominion I^ands 
Act ns to publication of regulations, means 
that tlie regulations do not come into force 
on publication in tlie Inst of four successive 
weeks in the (lazette, but only on tin1 ex- 
liration of one week therefrom. Where regu- 
ation* provided that failure to pay royal

ties would forfeit the claim, and a notice 
to that effect was posted on tlie claim and 
served on the licenser, payment by tin- latter 
under protest wn* not a voluntary payment. 
One of the regulations of 1X89 was, that "the 
entry of every holder of a grant for placer 
mining had to be renewed and his receipt 
relinquished and replaced every year:—Held, 
reversing the judgmi nt in 7 Ex. C. It. 414.
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that the new entry and receipt did not entitle 
the holder to mine on the terms and condi
tions in hi* original grant only, but he was 
subject to the terms of any regulations made 
since such grant vas issued. The new entry 
cannot be made and new receipt given until 
the term of the grant has expired. There
fore. where a grant for one year wns issued 
in Iteceinber. 180»». and in August. 1897. tin- 
renewal license wns given to the miner, such 
renewal only took effect in December. 1897. 
and was subject to regulations made in Sep
tember of that year. Regulations in force 
when a license issued, were shortly after
wards cancelled by new regulations imposing 
a smaller royalty:—Held. that the new regu
lations were substituted for the others and 
applied to said license. Rex v. Chappcllt, 
lit x v. Ctirmnrk. lirx v. Tweed, 2.3 C. 1, T. 
.34. ,32 S. ('. R. 58(1. La-ave to appeal granted 
by the Judicial Committee, 28 C. L. T. 10.3.

Seamen's Act—Infra vires—Foreign ship
Harbouring deaerters— Conviction—Consent 

of annular officer.1—The Seamen's Act (R. 
8. C. c. 71) is not ultra vire» the Canadian 

and a com It t Ion under a. 104 
for harbouHng sen men, knowing them to he 
deserters, engaged to serve on a foreign ship, 
then in a Canadian port, made against a 
resident of Canada on the information of per
son also a resident, the party charged or the 
informant not being in any way connected 
with the foreign ship, is good. It is not 
necessary that the prosecutor should obtain 
the consent of the consular officer represent- 
in_- the nationality of the ship under s. 129. 
Hex v. Martin, .3(1 N. B. R. 448.

Service of process out of jurisdiction
Power» }f Territorial /.* oislatun —Judica

ture Ordinance— Small Debt Procedure.] — 
A colony having authority to establish Courts 
of civil jurisdiction and to provide for pro
cedure therein has also the power necessarily 
incident thereto of providing for service of 
process upon defendants residing out, of its 
urisdietion. The legislature of the Territor- 
es has authority under the powers conferred 

by tiie N. W. T. Act to make such provisions. 
Section .32 of Ordinance 5 of 1894 (amend
ing J. O. 1898), relating to small délit pro
cedure. provides : “ The summons shall be re
turnable: (c) Where the defendant resides 
in any place in Canada outside the Terri
tories. or in the Vnited States of America, 
at the expiration of 20 days from the service 
thereof; idl Where the defendant resides 
io any part of the United Kingdom, at the 
expiration of 30 days from the service there
of; (e) In any <>f tin* above vases it shall 
not be necessary to obtain an order for ser
vie.' out of the jurisdiction : "—Held, that 
neither an order for leave to issue a writ for 
service out of the jurisdiction, nor an order 
for leave to serve such a writ, is necessary 
under this procedure. Nor it is necessary 
that a proper ease for service out of the jur
isdiction should be shewn by the statement 
of claim ; but aemble, if a defendant served 
out of the jurisdiction can shew affirmatively 
that the action is not one in which servie» 
out of the jurisdiction would lie allowed un
der the ordinary practice of the Court, he 
would be entitled to an order setting aside 
the service. McCarthy v. Brener, 2 Terr. L. 
R. 230.

Statute authorising monopoly—Mum
cipal corporation — Resolution — lly-luu*— 
Contractu with electric tompanie».]—On 1 ! 
4th April. 1887, the council of the city of 
II. bad. by a simple resolution. pe. nutted 
I lie grantors of the appellant company t,, 
erect in that city poles for the purpose ,.f 
electric lighting, under the same restriction- 
and rules as in the city of O.. am! under 
the control of the committee of roads ns re
gards the position of the poles. By virtue 
this resolution the grantors placed poles n 
wires in tiie city and furnished electric light 
to the city mid citizens. On the 7th Mnv, 
1894. by by-law. the city of II. accorded : 
the grantor of the respondent company for .3.'» 
years the exclusive privilege of buildm.- 
and operating an electric railway, and of 
tablisbing in the city n system of heating nn ! 
lighting, either by electricity nr natural g is 
or Otherwise. it wns stipulated that th- 
city granted these exclusive rights in so fur 
ns they possessed them and had the right to 
grant them. This by-law wns confirmed bv 
statute 68 V. c. ($9 (Q.), the Act of incorp >■ 
ation of the respondent company, wh 
enumerated, among the privileges granted, tin- 
exclusive right of furnishing and distribu- 
ing electric light to the city, to its inhabitants 
and all industries or mimufnctorivs which 
were or should be established there:—Held. 
tbat the statute in question, relating to a 
purely local undertaking, wns within the 
competence of the legislature, in spite of the 
fact that it had the effect of excluding for a 
limited time the competition of rival under
takings. 2. That by the by-law of the 7th 
May. 1894. the city hnd not revoked tin- per
mission which it hnd granted by the former 
resolution, and had not delegated the power 
of revoking it. and that the respondent com
pany could exercise the powers authorisi 
the resolution, until revoked bv the city 
Judgment in 10 Que. K. B. 36. affirmed 
Hull Electric ('o. v. Ottawa Electric Co.. 12 
Que. K. B. 64». 119021 A. C. 237.

Succession duties - Power» of provincial 
legislature* — Succession tax upon property 
situate outside a province.] — A provincial 
statute which levies a tax, proportion»f.- to 
the value of the estate, upon the transmission 
by succession of property situated outside 
the province. Is unconstitutional and ultra 
vires in virtue of par. 2 of s. 92 of B. X. A. 
Act. 18)17. Rex v. Cotton (1919). 20 Mue. 
K. B. 164.

Sunday closing by-laws regarding music 
halls, moving picture shows, etc., under pen
alty of a fine, come within the by-laws author
ised by the charter of such municipality by 
the following clause; “ Tlv city council may 
adopt by-laws upon the following subjects 
for the good order, peace, security and local 
government of the city of , and for the
prevention and suppression of all nuisances 
and of every act. matter and thing in the 
city opposed, contrary or likely to cause n 
prejudice to good order, peace, security and 
good morals . . in the interior economy and 
local government of the said city." Until re
voked. this legislative enactment of the 
former province of Canada is in force.—Dom
inion Statute respecting Sunday Observance, 
tl Kdw. VII.. c. 27. now R. 8 C. 100(1. e. 
163, did not revoke or affect the foregoing 
provision and by-laws authorised thereunder,
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and since enacted, are valid and intra vires. 
Tremblay v. Quebec, [1910] 37 Que. S. C. 
37n. 38 Que. 8. C. 82. 10 fan Or. fas. 253. 
487.

Sunday observance. ) — Held, that an 
Act to prevent the Profanation of the Lord's 
Day. Revised Statutes of Ontario. 1897. c. 
24fl, treated ns a whole i< ultra vire» of the 
Ontario Legislature.—The Criminal Law in 
it widest sense is reserved by s 91. s.-s. 27. 
of the British North America Act. 1 807. for 
the exclusive authority of the Dominion Par
liament and an infraction -if the above Act 
is an offence against criminal law.—It is not 
the practice of their Lordships to give specu
lative opinions on hypothetical questions sub
mitted.—The questions must arise in concrete 
cases and Involve private rights. Attorney- 
General for Ontario v. The Hamilton Street 
Rat way Company, [1903] A. C. 524.

Sunday observance—Powers of provin
cial legislatures—Police regulations.] — Sec
tion 1 of 02 V. c. 11. whereby the sale of 
real or personal property or the exercise of 
any worldly business or work on Sunday is 
prohibited, is within the authority of the 
legislature of New Brunswick. Therefore, 
where Cl. was convicted under the above 
section of selling cigars on Sunday a rule nisi 
for a certiorari to bring up the conviction 
was discharged. The fact that the Parlia
ment of Canada can make the doing of such 
an act on Sunday a crime, and prohibit it 
under the general criminal law, does not 
necessarily shew that a local legislature has 
no jurisdiction to deal with it under its 
powers to make regulations of a police or 
municipal nature. A subject matter of legis
lation. though falling within some of the 
classes intrusted to the federal Parliament 
by s. 91 of the British North America Act, 
may likewise, when looked at from another 
point of view, come within some of the 
classes over which, by e. 92 ->f th>- same Act,
the Provincial Legislatures have exclusive 
jurisdiction. Ex p. Green, 35 N. B. Iteps. 
137, 4 Can. Cr. Cas. 182.

Sunday observance - Powers of provin
cial legislature—Theatres—Prohibition of — 
Interference icith triminal laic—Municipal 
by-law. |—-Under the provisions of cl. 10 of 
s. 92 of the B. N. A. Act, the provincial legis
lature had power to enact cl. 5 of s. 123 of 
the charter of the city of Montreal, 37 V. c 
51. and to confer, as it has done, upon the
council the power i<> pass by-law No. 108 "f
the council of the city ; and such by-law does 
not exceed the powers conferred upon the 
council. 2. Neither the statute nor the by
law has the effect of modifying or abrogating 
the criminal law. 3. The statute and by-law 
are limited to the city of Montreal. 4. The 
imposition of imprisonment provided for by 
the by-law, under the authority of s. 124 of 
the statute, is legal. 5. Under the provisions 
"f cl 18 "f s, 92 of the B. N. A. Act. and of 
d. 8 of the same section, the provincial legis
lature could, as it has done by ss. 123 and 
124 of the above statute, delegate to the coun
cil of the city of Montreal the power to pass 
a by-law prohibiting the opening of theatres 
<»n Sunday under penalty of imprisonment. 
6. The opening of theatres on Sunday is 
prohibited by the statute, aud Is a contraven

tion of the by-law. Mcl,aughlin v. Recorder's 
Court of the City of Montreal, 4 Que. p. R. 
301.

Sunday observance—Reference to Su
preme Court — Legislative jurisdiction.] — 
The statute 54 & 55 V. c. 25, s. 4, does not 
empower the Governor-General in council to 
refer to the Supreme Court of Canada, for 
hearing and consideration, supposed or hypo
thetical 1-gislation which the legislature of 
a province might enact in the future ; Sedge- 
wick, J.. dissenting.—The said section pro
vides that the Governor in council may refer 
“ important questions of law or fact touch
ing specified subjects,” "or touching any 
other matter with reference to which he sees 
fit to exercise this power:"—Held. Sedge
wick, .!., dissenting, that such “other mat
ter ” must he ejusdem generis with the sub
jects specified. Legislation to prohibit on 
Sunday the performance of work and labour, 
transaction of business, engaging in sport for 
gain, or keeping open places of entertainment, 
is within the jurisdiction of the Parliament of 
Canada. Attorney-General for Ontaiio V. 
Hamilton Street Rue. Co., [1903] A. C. 524, 
followed. In re filunday Laics, 25 C. L. T. 
77. 35 8. C. R. 581.

Sunday Observance Act, Quebec —
Legislative powers of prwincial legislatures 
—Penalty for offences—Proceedings for re
covery—Affidavit — Authority of Attorney- 
(,encrai- Information—Prosecutor a British 
subject—Conviction.]—The Act of the Quebec 
legislature. 7 Edw. VII. c. 42. “ respecting the 
observance of Sunday," is not a law in a 
criminal matter, hut is within the legislative 
powers "f provincial legislatures, and is con
stitutional.—2. The authority of the Attor
ney-General for the province, and the affida
vit for qui tam actions, are neither of them 
required in proceedings for the recovery of the 
fine imposed by the above statute, in the 
manner therein provided -2. a conviction 
under the statute will not be quashed, because 
no mention is made, in the information or 
complaint, that the prosecutor is a British 
subject, if that fact is proved at the trial. 
Couture v. Panos, 17 Que. K. B. 500, 5 
E. L. R. 525. Rex v. Panos, 14 Can. Grim. 
Css. 291.

Tax titles—Powers of Territorial legisla
ture—Tax titles—Land Titles Act. 1R9\— 
Redemption — Statute — Retro-activity.] — 
The provisions of the N. XV. T. Ordinance 
c. 2 of 1 SOrt, vesting titles of lands sold for 
taxes in the purchaser forthwith upon the 
execution of the transfer thereof, free of all 
charges and incumbrances other than liens for 
existing taxes aud Crown dues, are incon
sistent with the provisions of the 54th. 59th, 
and 97th sections of the Land Titles Act, 
1SJM, and, consequently, pio tanto. ultra vires 
of the legislature of the North-West Terri
tories ; Sedgewick, and Kilium, JJ„ contra. 
The second section of the N. XX'. T. Ordinance, 
c. 12 of 1901, providing for an extension of 
the time for redemption of lands sold for 
taxes, deals with procedure only, and is re- 
iin--, ;m-1 ave» he right* - ; n irt- 
gagees prior to the tax sale so as to permit 
them to come in as interested persons and re
deem the lauds : Sedgewick and Killnm. JJ., 
contra. The Ydun, 15 Times L. R. 361. re
ferred to. In re Kerr, 5 Terr. L. R. 297,



811 CONSTITUTIONAL LAW. 812

overruled. Per Sedgewiek and Killam, JJ. : 
The provisions of ■. 2 cannot operate retro
spectively no ns to affect eases In which the 
transfers had issued and the right of redemp
tion was gone n« in the present case. North 
British Canadian Investment Co v. Trustee» 
of St John School District No. 16, N. W. T., 
.V» S C R 401.

Telegraph eompanien—Tar on—Appli
cation to interprovincial company—Action to 
recover tax- Parties—Collector of revenue— 
AttorneyOrnerai — Intervention—Appeal — 
Formal objections not taken below.]—The 
statute of the legislature of Quebec imposing 
an annua! tax of $2.000 upon every telegraph 
company having a paid-up capital exceeding 
$50,000. and maintaining n line of telegraph 
for the use of the public in the province, is 
infra rires of the legislature. 2. The appel
lant feh graph company, although incorpor
ated by Parliament and carrying on an inter- 
provincial line of telegraph, that is to say. 
in nil the provinces of Canada, except Bri
tish Columbia and Prince Edward Island, hav
ing a paid-up capital exceeding 850,000. must 
pay tnis annual tax of $2.000. inasmuch 
ns it carries on business in the province 
of Quebec by reason of its there using a part 
of its lines for messages from one point to 
another within the province. 3. An action 
brought by a collector of revenue in that 
capacity for the recovery of thi< tax is to 
be regarded as brought under the direction of 
the Attorney-General, who is dominas litis, 
and therefore the intervention of the Attor
ney General to sustain the constitutionality 
of the statute, is an unnecessary and useless 
proceeding, for which he could not. under 
the circumstances, be allowed costs. 4. 
The Court of Appeal will not take into con
sideration objections which have regard 
rather to the form than to the substance, if 
they have not been taken in the Court below. 
dr eat North Western Telegraph Co. v. For
tier, 12 Que. K. B. 405.

Telephone company Work or under
taking connecting provint es—British North 
America Act, 166 7. ss. HI, !>2. S.-s. 10 ( a ) — 
Dominion Act, J3 V. c. 67 Ontario .4"t. 45 
V. c. 7/—Powers of Dominion Parliament— 
Powers of local legislature.] — Held, that 
under their Dominion Incorporating Act, 43 
V. c. (17, the respondent telephone company 
were entitled, without the consent of the 
municipal corporation, to enter upon the 
streets and highways of the city of Toronto, 
and to construct conduits or lay cables there
under, (tr to erect poles with wires affixed 
thereto upon or along such at reels or high
ways. The s<-ope of the respondents’ business 
contemplated by the Act, and involving its ex
tension beyond the limits of any one province, 
wai » iii d lie express exception made by «. 
92, s-.s. 10 (a), of the British North Amer
ica Act. 1WJ7. from the class of local works 
aud undertakings assigned thereby to provin
cial legislatures. Accordingly. 43 V. c. 07 
was within the exclusive competence of the 
Itominion Parliament, under a. 01. The On
tario Act. 45 V. c. 71. passed to authorise the 
exercise of the above powers within the 
province, subject to the consent of the cor
poration. was held to be ultra vires; and
could n"i by ration <>f having been pasted on 
the application of the respondent company be 
validated as a legislative bargain. Judgment

in 23 C. L. T. 277. <1 O. L R. 335. affirm. .! 
City of Toronto V. Bell Telephone Co. of 
Canada, [19051 A. C. 52.

Territorial legislature- -Potrrr.t of 
Foreign Companies Ordinance—Extra pro>-in- 
cial corporation—Dominion incorporation.] 
The Foreign Companies Ordinance is infra 
rires of the Territorial legislature, and ex
tends to companies incorporated by the Dom
inion to carry on throughout Canada a busi
ness which the Territorial legislature might 
haw authorised it to carry on in the Terri
tories. Bex v. Massey-Harris Co., 0 Terr. 
L. R. 120. 1 W. I* It. 45.

Tolls- -Yukon Territory — Franchise 
Dominion lands. I — The Executive Govern
ment of the Yukon Territory may lawfully 
authorise the construction of n toll tramway 
or waggon road over Dominion lands in th^ 
territory, and private persons using such road 
cannot refuse to pay the tolls exacted under 
such authority. O'Brien v. Allen. 20 ('. !.. T 
295. 30 S. C. R. 340.

Trading stamps — Statute prohibiting 
trade—Method of trade—Stamps or coupons 
—Municipal by-law — Ultra vires — Injunc
tion.]—An Interlocutory injunction is a most 
efficacious remedy, and is therefore onen to 
persons interested, to restrain promulgation 
of a municipal by-law, alleged to be ultra 
vires, which prohibits a certain trade, when 
such prohibition will cause persons interested 
a MnOQI wrong or imparable loi 
provincial legislature has no power to pass 
a statute permitting municipalities to pro
hibit by by-law the exercise of a trade which 
is not in itself contrary either to good morals 
or public order.—3. A business consisting in 
furnishing advertising matter to merchants, 
who engage themselves in turn to distribute 
to their customers, upon their cash sales, 
coupons or stamps giving the right to draw 
premiums, is not contrary to good morals or 
public order. A statute passed by provincial 
legislature which permits municipalities to 
prohibit such trade is unconstitutional. Wil
der v. Montreal, 2(1 Que. S. ('. 504, 'lit.....I
( 190(5 ». 14 Que. K. B. 139.

Treaties with Indiana—Contingent an
nuities— B. N. A. .4et, s. 112—Res judi<atn\ 
—The award complained of by the Province 
of Quebec determined that certain payment» 
made by the Dominion of Canada in virtue of 
the Huron and Superior Treaties with the 
Ojibewny Indians for arrears of augmented 
annuities and interest from 1867 to 1873. and 
for Increased annultlea in excess "f tb 
annuities with interest paid subsequently, 
should be taken into account and included 
in the debt of the late Province of Canada 
mentioned in s. 112 of the B. N. A- Aft - 
Held, that the question of these contingent 
annuities had been considered and decided in 
.1 ttorney-dencral lor Canada V. Attorney- 
(leneral for Ontario. [ 18071 A. C. 199. and 
that the payments so made by the Ikmiiniun 
were recoverable from the Provinces of On
tario and Quebec conjointly in the same man
ner as the original annuities. Province of 
Quebec v. Dominion of Canada, 30 S. C. It. 
151.

Treaties with Indians — Lands—Sur 
render—Precious metals — Crown—.4r</uKi- 
eence.]—A treaty of surrender of Indian
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territory to the Dominion in 1873 provided 
that certain lesser reserves in the land» 
surrender'd were to he defined and set apart, 
ami thereafter to be administered and dealt 
with for the benefit of the Indians. Part of 
one of these lesser reserves, in Ontario, was 
in 1880 surrendered to the Queen under the 
Indian Act of 1880 in trust to sell upon such 
terms as the Dominion Government might 
deem most conducive to the welfare of the 
Indians; and of this, certain lands were 
granted by the Itominion Government to the 
plaintiffs, with the precious metals therein. 
The defendants asserted title In fee to the 
same lands under an Ontario patent of 1890. 
It appeared that in negotiating the treaty of 
1873 the Dominion commissioners represented 
to the Indians that they would he entitled to 
the benefit of any minerals that might he dis
covered on any of the lesser reserves :— 
Held, that, after the surrender in 188(1. title 
to the land and to the precious metals therein 
could be obtained only from the Crown as re
presented by the Province <>f Ontario. With 
the royal mines and minerals the Indians had 
no concern : nor could the Dominion make 
any valid stipulation with them which could 
affect the rights of Ontario.—Semble, that a 
Province is not to be held hound hy alleged 
arts of acquiescence of departmental officers 
which are not brought home to or authorised 
by the proper executive or administrative 
organs of the Provincial Government, and 
are not manifested by any order in council 
or other authentic testimony. Ontario Min
ina Co. v. Seybold, 20 C. L. T. 10. 31 O. It. 
38(1.

Vancouver Island—Settler*' Right* Art, 
190.] — Croirn — Provincial (lovrrnmrnt — 
Grant of land— Validity—Grant of minerals 
and timber hy Dominion Government—T.oeus 
standi of plaintiffs to attack arant to de
fendant—Absence of assent by Croirn.]— 
Appeal from judgment. 7 W. L. It. 778, a’ 
lowed. Esquimalt v. Fiddick, 11 W. L. i 
509.

Vancouver Island Settlers' Eight* 
Act. 1004 Construction—Poiccrs of local 
leoislaturc— British North America .-let, *■ 
92. s.-s. 10.1—The Ttritish Columbia Van
couver Island Settlers* Rights Act. 1904, dir
ected that a grant in fee simple without any 
reservations as to trines and minerals should 
be issued to settlers therein defined, and 
thereunder a grant was made to the appel
lant of the lot in suit. By an Act o." the 
same legislature in 1883. land which included 
the said lot had been granted with its mines 
and minerals to the Dominion government in 
aid of the construction of the respondents' 
railway, and in 1887, had been hy it granted 
to the respondents under the provisions of a
i m let, pasted In 1884 Ht Id, that 
the Act of 1904, on its true construction, 
legalized the grant thereunder to the appel
lant. and superseded the respondents' title.— 
Held, also, that the Act of 1904 was vitro 
vires of the local legislature. It has the exclu
sive power of amending or repealing its own 

„ Act of 1883. The Act. moreover, related to 
land which had become the property of the 

■ respondents, and affected a work and under
taking purely local, within the meaning of a. 
92. s.-s. 10, of the British North America 
Acr. Judgment in 12 B. C. R. 257 reversed. 
MeGrraor v. Esquimalt and Nanaimo Rw. 
Co., [19071 A. C 4(12

Water and watercourses — Navigable 
river—Water lot—Power of provincial gov
ernment. t'haurct V. Pilon. 3 E. L. R. 9.

Waters of navigable rivers- Conces
sion of the rinht to take and sell the ire of 
a navigable river.]—Waters of navigable and 
floatable rivers, when frozen during winter, 
or in their natural state, are part of the pub
lic domain, may h- used by every one and 
are not objects of commerce. Hence, a con
cession by provincial government of “ the 
right to cut. take and sell ice" from a deter
minate part of a navigable river, is null and 
void as not having any object. Dupuis v. 
St. Jean (1910), 38 Que. R C. 204.

Watercourses -— Navigable iratrrs—Cut
ting ice—Trespass on irater lots.]—An ice 
company in harvesting Ice from navigable 
waters at a distance from the shore may 
use any reasonable means of conveying it to 
their ire houses, and for that purpose may 
eut n channel through private water lots, 
through which to float the ire.—Judgment 
of the Court of Appeal. 2fi Ont. App. R. 411. 
reversed, and that of MacMahon. .1 . at the 
trial. 29 O. R. 247. restored. Strong. C.J.. and 
Taschereau. J„ dissenting. Lake Simroe lee 
Co. v. .McDonald (1000), 31 8. C. R. 130.

Yukon Territory—Order in council of 
Dominion government providing for enforce
ment of miners’ liens—ftitra vires—Domin
ion mining lands—-Procedure—Lien on de- 
tnrhed machinery and chattels—Ultra vires 
- Lien for wood supplied—Time for registra
tion—Form of lien—Lien of miners’ cook 
f->p wages Affidavit of agent — Proofs of 
claims -Contract of mine owner with layman 
—Waiver of lien—Rights of suh-contraetors

Costs. Re Stein berger (Y.T.), 5 W. L. It.
93.

Yukon Territory Ordinance of coun
cil relating to the decision of constitutional 
and other territorial questions—Power of 
council—Placer mining regulations — T/irn- 
ti- .ns - E xceptinns—Govern men t reservations 
for town-sites—Lands within the boundaries 
of city, town, or village—Powers of commis
sioners—Linds Act—Orders in council. Re 
Klondike City l'oten-site (Y.T. I, W. L. It. 
526.

See Appeal—Assessment and Taxes— 
Contract—Copyright — Criminal Law — 
Crown — Intoxicating Liquors — Land 
Titles Act—Mines and Minerals—Muni
cipal Corporations—Schools.

CONSTRUCTION OF STATUTES

See Statutes.

CONSTRUCTION OF WILLS.

See Wills,

CONSUL.

See Vet and Occupation.



815 CONTAOIOÜS DISEASES—CONTEMPT OF COURT 816

CONTAGIOUS DISEASES.
Hre Public Health

CONTEMPT OF COURT.
Breach of injunction Deliberate net— 

Punishment Imprisonment—Cowls. Todd
v. Pcarlatein, 10 O. W. R. 471.

Breach of injnnction Infringement of 
design f<>r manufactured article—Similarity 
—Colo arable imitation—Comparison by Judge 
— Wilful breirh—Company—Sequestration- • 
Relief >n term*. Iturk Stove Vo. v. Quclph 
Foundry Vo., •» O. W. R. lift.

Breach of Injunction Motion to com
mit—Costs. 1—Where in a nuit for a declara
tion that the plaintiff and defendant were 
par'n. r*. the defendant, in breach of an in
terim injunction "nier, collected debts due 
the firm, but which, «subsequently to the ser
vice of a notice of motion for hia commit
ment. he |iaid to the receiver in the suit, he 
was ordered to pay the costs of the motion.
Rut n v. If....ml. 24 C. L. 1 142. 2 N. B
Et|. It. 531

Breach of injnnction improvtdently 
granted.| —Where an injunction is erron
eously or Improvidently granted, although 
only xoiilnble, while it is In force nothing 
should be done in contravention of its reason
able import. McLeod v. Soble, 28 O. R. 528, 
distinguished. Dunn v. Toronto Hoard of 
Fdut at ion, 24 C h I 223, 7 O. L R. 451, 3 
O. W. R. 311. 398.

Committal of defendant for non 
production of book Application for dia- 
cherge—Destruction of book—Purging con
tempt—Payment of costs. 1—A prisoner com
mitted to gaol for contempt of Uourt in not 
producing a book which he had been ordered 
to produce cannot purge his contempt by 
shewing either that the book had been burnt 
by soi ■ other person without his knowledge 
or connivance, or that he left it in a certain 
place and was afterwards unable to find or 
trace it.—In such circumstances a prisoner 
should not lie released unless he pays ali the 
coats occasioned by bis misconduct in connec
tion with the lost book, although an applies 
tin for release without such payment inly at1
reason of -‘overly, such costs could not be 
paid. In r, J/., 4*1 I* J Ch. 24. followed. 
Monkman v. .S’innoft, 3 Man. L. It. 170, dis
tinguished. Cotter v. Oabome, 7 W. L. R. 
‘JO. 17 Man. L. R. 248

Corporation of company, can it be 
guilty of?-— Publiahing in a newapaper the 
judgment condemning it—C. /*. IS, 834-1— 
Corporations are subject to the penalties pro
vided for contempt of Court.—When a pt,k 
lishing company refuses to obey an order of 
the Court directing it to publish the judg
ment condemning it to pay damages for libel, 
it is in contempt of Court. Hameau v. “ La 
Vigie” Company (19101, 11 Que. |\ R. 4<M.

Disobedience of Injunction -Reason
able efforts to comply. Leahy v. Xorth Syd
ney. 1 K L. R. 431.

Disobedience of injunction ]—Plain 
tiff applied to commit defendant for dis
obeying an injunction order directing him 
not t'i interfere with the cutting or removal 
of a certain crop. Defendant had been served 
with a copy of the interim order and sum 
mous to appear, and bis counsel was pn 
sent when the injunction was continued until 
the trial :—Held, that Snsk. Rule 330 d . 
not apply to a restraining order. Defendant 
should have been shewn the original order, 
but tills omission will not avail when n copj 
was served and he bad acted thereon. Even 
if tile plaintiffs were dilatory in serving th
onier continuing the injunction the defend 
ant was aware of the restraining clause in 
the interim injunction. Order for committal 
Moouc Mountain v. Paradin, 12 W. L. It 
310.—Above order of Wetmore. C.J.. was r 
versed: Newlanda, .1 . dissenting and imr 
ing with Wetmore, C.J.—Held, per John 
stone, J.. that where the liberty of the sub
ject i« in question, the utmost strictness in 
procedure is required : and the motion to 
eommlt should have been refused, beenti**- 
( 1 i the affidavit of service of notice of that 
motion did not state that the defendant un
nerved within the province of Saskatehew nn ; 
(2) the affidavits and other papers used *.n 
the motion were not filed until after tie 
hearing of the motion ( although no object mu 
was taken) ; and (3) the copy of the in
junction order served on the defendant was 
endorsed with a notice that, if the defendant 
neglected to obey the order. h«- would be sub
ject to " process of execution,” instead of 
" arrest.” Per Igtmont, .!.. that the defend 
ant was not in contempt because : (It th" 
injunction order was not served until after 
the acts complained of were committed, and 
there was no evidence, and it was not to lie 
inferred that the defendant find notice of 
it; sod (2) the Injunction order was 
fined to the crop raised on the defendant's 
land in the year 1909, and there was no evi
dence that the flax removed by the defend 
ant. in alleged disobedience to the order, 
formed part of the crop raised on the prem
ises in 1909. Moouc Mountain 7,Mm?>rr and 
Harduare Vo. v. Parodia (1910). 14 W. I,. R 
20, 3 Sask. L It. 312.

Disobedience of order for interim
alimony — Order for payment of mon-y 
Get! u \. f,-w/. y (N.W.T.), 1 N LB

Disobedience of subpoena Servi 
\ ci-ruait y for aheteing original.]—To brin.’ a 
person into contempt for disobedience of a 
subpiena, it must be proved that the original 
writ was shewn at the time of service, ns well 
as that a copy was delivered to and left with 
the person. Hood* v. Fader, 10 O. L K 
043, 6 « > W R 300

Habeas corpus — IHaobrdiener — peace 
officer -Return!)—A pence officer upon whom 
a writ of habeaa eorpun 1ms been served, dir
ecting him to produce n prisoner who i« 
in his euntodv, is not guilty of contempt ‘ 
Court in neglecting to produce the prison r. 
when, in good fni'h and for reasons which lv 
believes to he valid, he does not do so. 2. A 
return setting forth all these reasons is Mitfi- 
cient return to such a writ. Greene v. Car- 
; U f 22 Qtv s r lot
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Hnsbnnd and wife — Wife leaving 
conjugal domicil—Disobedience to judgment.] 
—A wife who has been ordered by a judgment 
to return to the conjugal domicil, and who 
leaves it after having returned to it. cannot 
for so doing bo imprisoned for contempt of 
Court. Tessier v. Guay, 23 Que. S. C. 73.

Injunction — Disobedience of — Juris
diction of Judge in Chambers in vacation— 
Enforcement of order for contempt—\ppral 
—Fine and imprisonment— Deduction—Proce
dure—Affidavits — Discretion.]—A Judge in 
Chambers may during long vacation assume 
jurisdiction to proceed upon a rule mat for 
disobedience of an injunction.—2. A Judge 
may proceed to enforce a judgment which In* 
has given, although the unsuccessful party 
has applied for review or appealed from it, 
if it is evident that the inscription in review 
or in appeal is not competent under the cir
cumstances of the case.—3. In order that a 
court of appeal shall reduce the amount of 
a tine or the term of imprisonment awarded 
for contempt of Court, it must be shewn that 
the sentence is so evidently extravagant that 
a reasonable man could not have pronounced 
t.—4. When a Judge to whom a motion is 

made to commit for disobedience to an in
junction decides to proceed upon affidavits in
stead of ordering a regular trial, he exer
cise* a discretion given to him hy the law, 
and his decision cannot be set aside by a Su
perior Court unless it amounts to a manifest 
injustice. Ricard v. Grand Mère Electric Co. 
and Town of Grand Mère, 32 Que. S. C. 10.

Injunction — Disobedience, of — Seques
tration—Stay of proceedings—Right of ap
peal — Jurisdiction of appellate Court — 
••Criminal matter” — “Execution” and 
“ operation " of judgment—Variance between 
written reasons and formal order—Reason
able construction—Practice. |—The plaintiffs, 
by the judgment at this trial of this action, 
were awarded an injunction restraining the 
defendants from continuing to make bind
ers and sheets in imitation of the plaintiffs', 
for disobedience of which the issue of a writ 
of sequestration against the property of the 
defendants for contempt of Court was, on 
the 28th March, 1007. directed hy a Judge, 
whose order was subsequently affirmed by a 
divisional Court. At the time when the 
order for sequestration was made, an order 
hid been made by a Judge of the Court of 
Appeal, who, by hi* reasons in writing, de
livered on tlh- 4th March, 1007, directed that 
“ execution of the injunction be stayed " pend
ing the disposition of an appeal by the de
fendants from the judgment at the trial, 
but the formal order thereupon merely dir
ected that " the operation of the judgment 
appealed from ” should be stayed :—Held, 
that the Court had power to entertain the 
appeal, and that the order directing the issue 
of the writ of sequestration should be set 
aside, on the ground that it was made at a 
time when there was a stay of execution 
of the judgment by virtue of the order of the 
4th March. 1007.—Per Moss, C.J.O., and 
Meredith, J.A. :—The subject matter of the 
appeal was not n "criminal matter” within 
the meaning of the British North America 
Act, 1807. b. 91. s.-s. 27. and was not ex
cluded from the operation of the Judicature 
Act and the Consolidated Rules (see Rule 4>, 
as being matter of “ practice or procedure

in criminal matters.” O'Shea v. OShea, 13 P. 
D. and Ellis v. The Queen. 22 S. C. It. 7. 
distinguished. — Judgment of a Divisional 
Court. 10 O. W. It. 92, reversed. Copeland- 
Chatterson Co. v. Business Systems Limited,
16 O. L. It. 481. 11 O. W. R 702.

Injonction restraining landlord from 
Interfering with tenant's possession—
Disobedience of order—Motion to commit— 
Landlord lined $00 and costs—Sec 17 O. 
W. It. 102, 2 <>. W N. 123. Broom v. God
win ( 1909), 17 O. W. It. 620, 2 O. W. N. 
321.

Interlocutory judgment — Appeal — 
Stay. 1—Proceedings for contempt of Court 
will not be stopped by reason of the fact that 
an appeal has been taken from an interlocu
tory judgment in the same case. Mcrgan- 
thaler Linotype Co. v. Toronto Type Foundry 
Co., 7 Que. 1'. It. 76.

Jurisdiction over person resident
out of Province — Divisional Court held 
that the Court had no power to bring a per
son before it from outside the nrovince—Or
der nisi for committal discharge. Re Place. 
Copehind-Chatterson Co. V. Business Systems 
Limited, 7 O. W. It. 56.

Jurisdiction to pnnish.)—The Superior 
Court, sitting in the district of Quebec, has 
jurisdiction over a contempt of Court consist
ing in injurious writings, addressed to it or 
to the Judges of whom it is composed, in a 
newspaper puhli..ued outside of the district 
( in the present case, at Montreal). Atty.- 
Gen, for Que. v. Fournier, 37 Que. S. C. 08.

Affirmed I 1910), 19 Que. K. B. 431. 17
Cnn. Crim. Cas. 108.

Libellons publications pending trial 
of action for slander—Prejudice—Fair 
tt ml Political controversy. I Libellous Ian 
guage is not necessarily a contempt of Court : 
tli,- applicant for c immlttal for contempt must 
shew llint something has been published which 
either is dearly intended, or at least is cal
culated. to p' uidice a trial which is pend
ing.—A motion by the defendant in an action 
for slander to commit for contempt of Court 
the editor of a newspaper for publishing 
article*, pending the action and before trial, 
commenting on the matters in question in the 
action, was dismissed, and with costs, where 
it did not appear from the evidence, and it 
was not fairly to he inferred from the 
articles, that there would be an interference, 
or that there was any attempt to interfere, 
with the ordinary course of justice in the mat
ter of a fair trial—the slanderous words 
alleged having been uttered and the articles 
published in the course of a contested par
liamentary election, and the whole frame i f 
the articles being to separate the legal aspect 
of the case from the political. The Queen 
v. Payne, flSOfi] 1 Q. B. 577. Ex. p. Honley, 
6 Mans. 44. In re New Gold Coast Explora
tion Co.. [19011 1 Ch. 8*î0. and McLeod v. 
St. Aubyn. [18991 A C. 549. followed. Guest 
v Knowles. Re Robertson, 17 O. L. R. 416, 
12 O. W. R. 1201.

Mere defects of form in drafting a judg
ment condemning a person for contempt in 
refusing to obey an injunction are not of
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nullity if the decision is otherwise well 
fun tided. Bernier \. Que. d Levis Ferry Co. 
(1010). 30 gue. ». c: 103

Motion to commit—Attempt to procure 
destruction of letter—Excuse—Punishment— 
Payment of ro«ts—Jurisdiction — Person in 
possession of letter out of province—Notice 
of motion—Other relief—Examination of de
fendants—Costs. Copeland-Chatteraon Co. v. 
Huaimss Systems Limited, 7 O. W. It. 319.

Motion to commit -ltreach of injunc- 
tion Mas er and servant Interference with 
servants — Incitement to commit breach —
I Mf< r oi nej Proof Pit kettinf —Vague
ness of charges—Dismissal of motion—Costs. 
Canada Foundry Co. v. Emmett, 2 O. W. It. 
1032. 1102.

Motion to commit -Order on—Attach
ment — Apology — i'ariation of order pro
nounced—Appeal—Criminal matter.] — Dur
ing the pendency of an action for libel, tha 
defendant called & public meeting at which 
the subject matter of the action was discussed, 
and he also published articles in his news
paper commenting upon the libel. The plain
tiff made application to punish the defendant 
for contempt. The Judge who heard the mo- 
ton Hied a memorandum of his reasons for 
granting it. He subsequently granted an 
order giving the plaintiff liberty to issue a 
writ of attachment, and he directed that the 
defendant should publish an apology in his 
newspaper. The defendant appealed, and on 
th. appeal it was contended tnat the Judge 
had no jurisdiction to make the direction as 
to the apology ; also that the order for the 
writ should not have departed in its terme 
from the memorandum filed by the Judge :— 
Held, that the appeal must be dismissed. The 
t'ourt has no jurisdiction to rehear or alter 
the order after it lias passed, provided it 
accurately expresses the intention of the 
Judge : Creator Hanking Co. v. Allaup, 
[1895] 1 ('b. 141 The order as granted ex
pressed the intention of the Judge. Besides, 
the proceeding was criminal, and there was 
no appeal open to the defendants : O'Shea v. 
O'Shea, 15 IV It. 59; Ellin v. ltegina, 22 
S. It. 7. tiront v. tirant, 24 C. L. T. 139. 
3(1 X. S. H. 647.

Motion to commit defendants Mo
tion strict iss imi juria—Failure to set down 
—Hu le 3(14—Defendants not appearing—Mo
tion refused without costa. Smith v. Steen, 
It O W U 762

Motion to commit local manager of 
express company for non-prodnetdon
- -Con. Muti. Ad, a. ■ÎK3 (391—By-low regu
lating laundries.]-—Chatham passed a by-law 
regulating the licensing of laundries. Certain 
Chinese moved to quash the by-law, and 
swore that their profits were very small and 
that they could not carry on their business 
under the terms of the by-law. Defendants 
desired to shew that their profits were large, 
by the records of the Dominion Express 
< 'ompany, but their local manager refused 
to produce the books and records of the 
company. Defendants moved to commit the 
local manager. Ijatehford, J., held (14 O. W. 
It. 1101, 1 O W. N. 238). that the evidence 
sought from the local manager was not mater

ial, nor relevant to the question at Issue, 
that the true test whether the by-law was or 
was not valid was whether the council passed 
it in bona fide exercise of powers conferred 
by Municipal Act. s. 583 (39) and not the 
profitable or unprofitable nature of the plain
tiff’s business, and dismissed the motion. 
Divisional Court affirmed Latch ford. J , and 
dismissed the appeal. Pang Sing v Chatham 
(1910), 10 O. W. It. 338, 1 O. IV. X 1003.

Motion to stay appeal by defend
ants in contempt — IHaobedience to in
junction— Unincorporated aasoeiation — Sir- 
vice—Costs. 1—On û motion by the plaintiff to 
stay a pending appeal by the defendants from 
an order dismissing an application to set 
nside service of the writ of summons on an 
individual for the defendant association, on 
the ground that the association was not an in
corporated body or a partnership and could 
not be served as a body, the plaintiff alleging 
that the defendants were in contempt for 
disobedience of an injunction :—Held, follow
ing Metallic Roofing Co. of Cumula v. / '
Union .Vo. 30, Amalgamated Sheet Metal 
Workers’ International A tan., 23 (’. L. '1'. 1.72. 
5 (>. L U. 424. that the association was not 
n body capable of being sued or being served, 
and so was not capable of being enjoined <>r 
of committing a contempt, and that, as the 
very object of the appeal was to determine 
whether it could be sued aud served with 
process, it could not be determined wheth-r 
a contempt hod been committed without bear 
ing tlie appeal :—Held, also, that the rule is 
not universal that persons guilty of contempt 
can take no step in the action ; a party, no 
withstanding his contempt, is entitled to lake 
the necessary steps to defend himself, and, ns 
the defendant here were ordered to appear 
within ten days on pain of having judgment 
signed against them, they had the right to 
shew, if they could, that the service upon 
them was not permitted by the practice ; and 
the motion was refused under the circum
stances without costs. Fry v. Ernest, 9 Jiir 
X. S. 1151, and Ferguaon v. County of Elgin, 
15 P. 11. 399, followed. Small v. Ami n an 
Fédération of Musicians, 23 C. L. T. 188. f* 
O. L. R. 450» 2 O. W. It. 20. 33. 99. 278. 310

Newspaper — Refiectiona on Judge of 
Superior Court.)—There is contempt of Court 
in au article in a newspaper which falsely im
putes to a Judge sitting in the Superior 
Court conduct or words which are of a nature 
to draw upon him the hatred or contempt of 
the public. In re Soleil Publication Co.. 34 
gue. 8. C. 72.

Newspaper com men t - Conduct of re
vising offiicr.)—The publication of newspaper 
articles reflecting on the conduct of a re 
vising officer acting under the Election Art 
in such n way that they might have been 
made the subject of proceedings for libel, but 
not in the eirvumstancee calculated t > ob
struct or interfere with the course of justice 
or tlte due administration of the law. dues uot 
constitute a contempt of Court punishable by 
summary proceedings. Skipicorth's Case. L.

0 «.» I’- at p 283. Hunt v. » lurke, 68 L
J. Q. H. 490, and The Queen v. Payne, [18%)
1 g. It. 577, followed. In re Honnar, 23 C. 
L. T. 2»H>: Rex v. Honnar (No. 2.». 14 Man 
L. It 481
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Newspaper criticism ] — Criticism in 
the newspapers of judgments and judicial 
orders is legitimate and beneficial. The right 
to d" ao la Inherent to th" liberty of tl 
But it is necessary not to confound this with 
attacks upon the Judges, couched in injurious 
language, accompanied by insinuations or dir
ect charges of dishonesty, favoritism or cor
ruption. which have for side object to discre
dit them by libelling them. Comments upon 
suits, contestation or trials before the Courts 
may constitute n contempt of Court after 
judgment rendered ns well ns before the de
cision i< given. Atty.-dcn. for Que. v. Four
nirr. 37 Que. S. <'. US.

Affirm'd 11910). 19 Que. K. It. 431, 17 
Can. Crim. Cas. 108.

Order for imprisonment — \ ppral — 
lUrrrrtion.]—Where the trial Judge has exer
cised his discretionary powers in n matter of 
procedure by ordering that n party who was 
in contempt of Court for refusing to produce 
effects unlawfully removed by her. should be 
imprisoned until the effects should he pro
duced. the Court of King's Bench, or a Judge 
thereof, will not he disposed to allow an 
appeal from such exercise of discretion, and 
particularly where the course adopted by the 
Court below was apparently the only prne- 
tleal remedy available to enforce obedience 
to Its orders, St, Firm- v. lleUtle, 12 Que. 
K B. 271). il Que. P. It. 4IS.

Pending criminal proceeding Infor
mation —Contemptnoun d> *ign.] — The ques
tion whether a con:. ,;»i has been committed 
is for the hole decision "f the Court : and the 
fact that the contemnor denies any disre
spectful or contemptuous design to reflect on 
proceedings pending before the Court, will not 
justify him if such commenta appear to the 
Court to amount to a flagrant contempt. ‘2. 
Proceedings are pending in a criminal cas.- 
from the time the information has been laid 
and so long a" any proceedings can be taken. 
Where the jury have disagreed and a new 
trial has been ordered, the cause is pending 
until «.nded by a verdict or otherwise. Ret 
V. Charlirr. 12 Que. K. B. 385.

Preliminary inquiry by magistrate 
Refund of iritnrni to anawer—Relevancy of 
queation- Alt> ration of dorument.\—1. Co
der s. 585 of the Criminal Code a magis
trate would not he justified in committing a 
witness to gaol for refusal to answer a ques
tion unless it were in some way relevant to 
the is«ue, as that section only applies when 
the refusal is made " without offering any 
just excuse,” and the form of the warrant of 
commitment referred to in that section con
tains the words, “ now refuses to answer 
cer ain questions concerning the premises now 

o him.” if r ''ii'i *i'1 t. 
Ing an alteration of a document received 
from A., the question put to A. on his exam
ination ns a witness on the trial of B. ss to 
the person from whom he, A., had received 
this document, would not he material if the 
d iment i» produced : but. u i; cannot l-

ii I. proof "f it- c intents would have 11 
be given, and that might involve, as a part 
of the < laiiu, informa non us to the source 
from which A. had obtained the document, 
and it could not be held that the question 
was not in some way material. In re Ayotte, 
15 Man. L. It 150, 1 W L. K. 71». Î) Can 
Crim. Cas. 133.

Publication of newspaper article —
Comment on pending election petition—Prc- 
fudirr—Petition not pro*ccutcd — Abu»c of 
forma of Court.]—Motion to moke absolute 
nn order nisi to commit editor of newspaper 
for contempt of Court in publishing in the 
newspaper nn article commenting on inn'tem 
alleged to be in question upon a petition 
pending against respondent to avoid hi» elec
tion a» member for North Renfrew in the 
Legislative Assembly of Ontario : — Held, 
such nn application should only be grunted 
where it . leurly appears that the course of 
justice hns been, or is likely to he, restricted 
or impaired to the prejudice of th- applicant 
unless summary punishment Is Inflicted upon 
the off. ruler. If nn article is merely libellous, 
or if i: i- ev«n strictly contempt of Court, 
but not of such a nature as to Imped- the 
cours • of justice, then the npnlleant must 
resort to what other remedies, if any, the 
law gives him, and cannot successfully invoke 
the summitry, and ns it hns b-en called, arbi- 
trary. rem-dv now sough:. The proceedings 
on both sid » were so manifestly n sham, and 
a user of the forms of the Court for some 
purpose . flier than of the real trial of the 
charges, that contempt <-f Court is not pre- 
dicnhle of any:Inn;’ reflecting upon the par
ties to til II. hi ,v , lia non in for« re a will ir. 
and v h. ther the play I» dimmed or applauded, 
i» I"' concern of n Court of justice. Motion 
dismissed with costs on these grounds only. 
Ill \orth Renfrew provincial Fiction, Re 
Macdonald, 4 O. W. II. 244. 9 O. L It. 79

Restraint npon administration of 
Justice.|—Tin offence known ns "contempt 
of Court " results from any act which tends 
to fetter or put restraint upon the administra
tion of justice, or to expose the Courts or 
Judges i" contempt. Atty. Ccn. for Que. v. 
Fournit r. 37 Que S. C. tiS.

A flirt....1 «1910». 19 Que. K. It 431. 17
Can. Crim. Cas. IDS.

Same acts of disobedience to an in
junction issued against n corporation, its 
officer» and servant», may bring nImut a judg
ment for contempt of Court distinctive ns to 
the one and the others. Itrrnirr v. Que. & 
Lech Ferry Co. (lftlOi. 39 Que. S. C. 193.

Scandalizing the Court — Attachment 
for contempt—Xature of proceeding—Court 
aitting in one district and contempt commit- 
t'd in another—Power to puniah inherent in 
the Court.|—A rule of the Superior Court, 
issued at the instance of the Atton-y-i». li
erai. calling on a party to shew cause why 
he should not be attached and punished for

r
is a proceeding In n matter of a criminal na
ture. and nn appeal from an order declaring 
the rule absolute mid ordering the imprison
ment of the party, will lie to the Court of 
King's Bench, under the provisions of the 
Criminal Cod-, if the jurisdiction of the Su; 
erior Court to deal with the matter, either 
relatively, because of the place in which it 
sits, or absolutely, on the ground f liât the sub
ject matter I» not one of contempt, is put in 
issue. But the Court of King's Bench, sitting 
in appeal, if it finds that the Superior Court 
Im» jurisdiction from both points of view, 
will not further inquire into the merits of the 
order. Per Archnmbonult, J.—The order de
claring the rule absolute Is a final judgment 
of the Sii|*erior Court from which au appeal
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lit1* To thi« Court under Art. 43 C. P., as 
well on the merits ns on the question of 
jurisdiction.—The Superior Court, sitting at 
Quebec, has jurisdiction to take cognizance of. 
nnd adjudicate upon, proceedings for con
tempt l>y scandalizing the Court in news
paper articles written nnd published in Mon
treal —The Superior Court has jurisdiction 
to attach nnd punish for contempt by com
ments published in newspapers on judicial 
proceeding*, both before nnd after disposal of 
them by final judgment.—The power to pun
ish for contempt is inherent in Courts of 
superior original jurisdiction, such as the 
Superior Court of this province, independ
ently of enactments in the codes and stat- 
ntee rel ting to their disciplinary post ere. 
All writings or publications which tend to 
pervert or obstruct the ordinary course of 
justice and to shake or destroy confidence 
in it< due administration, are contempts of 
Court. Fournier if- Atty.-Gcn. for Que. 
111110». lit Que. K. B. 431, 17 Can. Crlm. 
Cas. 106.

Witness nt trial — Réfutai to produce 
telegrams—Permission of superior — Publie 
documents—Costs.]—8., a witness, was duly 
■ubp-cnaed to bring with him certain tele
grams which went through the office of which 
be was agent, which office was to some extent 
under the control of the federal government. 
He did not produce the telegrams, and elated 
in excuse that he had not received permis
sion from C., who was the agent of the 
government in relation to a government rail
way. nnd to whom he had applied for per
mission.—On application to commit S. nnd C. 
for contempt, the trial Judge decided that 
these telegrams were not public documents, 
and considered that both S. and C. were guilty 
of contempt, but, n* their disobedience ap
peared to be primarily due to .what they con
sidered their imperative duty, he directed 
that on payment of the costs of these proceed
ings for contempt, no attachment should 
issue. An appeal on behalf of 8. and C. was 
dismissed. McDougall v. Dominion Iron and 
Steel Co., In re Scrois, 40 N. 8. It. 333.

See A ppeal—Com p a nt—Costs—Contra— 
Criminal Law—Execution — Extradition 
—Judgment Debtor — Practice—Séques
tration

CONTRACT.
. Avoidance and Rescission, 824.
. Breach of Contract, 830.
, Building Contract, 850.
, Conditions, 809.

Consideration. 870.
, Construction of Contract. 871.
, Enforcement of Contract, 895.

Evidence to Vary, 899.
, Formation of Contract, 900. 

Illegal Contract, 910.
Novation, 919.
Reformation of Contract. 921. 
Statute of Frauds, 921.
Work. Labour and Services 927.

Brokerage Contracts. Sec Broker. 
Company Contracts. See Company. 
Mining Contracts. Sec Mines and 

Minerals.
Oil and Gas Contracts. Sec Mines 

and Minerals.
Sale of Goods. See Sale of Goods.
Sale of Lands. Sec Vendor and Putt 

CHASER,
Timber Contracts. Sec Timber.

1. Avoidance and Rescission.
Action to set aside Parties—Married 

unman—Sale of immovable—Obligation con
trai ted lor husband — Payment of wife's 
debts. |—A contract will not lie set aside in 
an action unless all the contracting parties 
are before the Court.- The sale of nn im
movable with a proviso for redemption, en
tered into by n married woman separate as 
to property, will not be set aside at her suit 
upon the ground that the transaction real . 
amounts to an obligation entered into fur 
her husband in violation of Art. 1301. C. i 
when it appears that the purchase money has 
been used to discharge debts due by her alone. 
LaehapcUc v. Yiger, 15 Que. K. B. 257.

Action to set aside, for improvt
dence -Delay in bringing action—Interest 
in partnership—Inadequacy of price—Fraud 
—Bad debts—Goodwill — Counterclaim 
Costs. Ian Tuyl v. F air bank, 8 O. W. R. 
271.

Arbitration clause — Action—Stay of
proceedings — Willingness to arbitrate. /’<r- 
nan v. Monitor (B.C.), 3 W. L. It. 420.

Cancellation in part Construi t 
Municipal works — Deductions — Deferred 
payments—Interest — Payments in advamc 
—Rebates—Damages.]—Article 1(191. C. (’.. 
does not give the owner of works being con
structed under a contract at a fixed price le 
power of cancelling the contract in part and 
maintaining it as to another part ; it must 
he cancelled in toto or not at all. A muni
cipality agreed to pay for works by promis
sory notes, payable in two years without in
terest, to lie delivered to the contractor on 
the completion of the works, and to hear a 
date assumed to be the mesne date of com
pletion of the works aa carried on In h

her, 1899, and the notes for the balance due 
were delivered in 1900: — Held, on appeal
from 12 Que. K. It. 490, that interest 
on advance payments made before 15th De
cember. 1896, was payable only from that 
date ; but the Interest should be calculated 
on the basis of the actual amounts of the 
advance payments made, nnd not on the 
basis of the actual cost of the works. Cer
tain of the works were not executed by or
ders from the municipality, nnd on till* li"iul 
a reduction was made from the plaintiffs’ 
claim. It appeared that the plaintiffs had. 
nt least tacitly, consented to this diminution, 
and made no protest in respect thereof 
Held, that, under the circumstances, the 
plaintiffs could not claim the sum in ques
tion as damages under Arts. 10(15, 1(591. C. 
C. Town of Maisonneuve v. Manque Pro
vinciale du Canada, 33 S. C. R. 418.
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Cansrs rendering them void — 1.4 oal
rvuntraint — Hatifl< niton ] — Inégal constraint 
'in h a- ill-' threat .1 creditor t-- iaew n 
•fution against hi* debtor, is n<»t dure** which 
avoid* the contract. Causes that avoid con
tracta, exe-'pt those again*! public order and 
good morals, can not any longer be invoked 
by those who have ratified them. Kobitaille 
I /-M . 119UV), 36 Qw 8 C 885

Conduct /njunrtion- /’ami agreement— 
- Statute of Frauda — Fart performance— 
Servictt — Quantum meruit—.Vnc trial. |— 
Previous to 18111. a verbal agreement was 
entered into between the |da ini I IT and the 
defendant, under which the plaintiff was to 
lie employed in the care and management of 
the defendant's business, and in return the 
defendant was to afford the plaintiff support 
and maintenance during the defendant's life
time, and :it In- d<ath was to gin to hi 
one-half of a certain island belonging to the 
defendant. The plaintiff entered upon hi*

the agreement until August, 18117, when, by 
an injunction order, issuing r t of the Kquity 
Court, made in a suit liich both the
plaimiff an I tli - defendant were parties, he 
wa* restrained front any longer interfering 
with the care or management of the defend
ant's business, and wa* compelled to quit the 
i*land. He accordingly handed over to one 
H. who wa* acting under a power of attor
ney from the def -ndant, all the property of 
the defendant in hi* possession, and, treat
ing the conduct of the defendant ns equivalent 
to a rescission of the agreement, in the *atne 
month of August brought an action against 
the defendant for the value of hi* services 
during the six year* previous to the issuing 
->f the injunction order. The jury found that 
the defendant had annulled and put an end 
to the agreement on the 3rd August, 18i>7. 
the day the injunction order wa* issued, and 
a verdict was found for the plaintiff. In 
December, 18117. some month* after the com
mencement of the action, the defendant made

certain trust*, the nature of which did n->r 
appear in evidence: — Held, that, although 
neither the obtaining of the injunction order 
nor the making of the deed to IV wa* suffi- 
• lent to sustain the finding of the jury a* to 
the annulment of the agreement, and the 
plaintiff ought, therefore, in strictness, to he 
nonsuited, ye', a* there was a point of view 
of the fact* which had not been presented to 
the jury, and under wliieh the plaintiff might 
he entitled to recover on a quantum meruit, 
the case should be further investigated, and 
there about I therefore be a new trial : Tuck, 

and McLeod, .1.. dissenting. Frye v. 
Frye, ttf N. It. It. .Mill.

Contract not yet executed -Ground* 
lor re$ei»$ion. |—1There is no ground for n 
demand for the rescission of a contract in 
course of execution, except when the debtor 
is actually in default as regard* the fulfil
ment of the obligation* wliieh arise front it. 
Consequently, the probability of his not be
ing aide to i>erform it within the time agreed 
upon, however strong that may be. and his 
default in accomplishing what is required by 
tlie contract, according to the mode or in the 
order provided, are not grounds sufficient to

give the creditor the right to exercise this 
remedy. Flood v. Larouvhe, 28 Que. S (’
271.

Deceit and fraud -Evidence—Concur
rent findinqa of hirer Courta — Duty of 
second (Hurt of 1 ftfoal.j—A sale of timber 
limits to the plaintiff was effected through a 
broker for n price stated in the deed to be 
$112.500, but ilie vendor signed an acknow
ledgment that the true price, so far as he 
was concerned, wa* $75,000. At the time 
of the execution of the deed n statement was 
made shewing how the purchase money was 
to be paid, and the vendor signed an agree
ment iliât out of the balance of the $112.500, 
viz.. $16,502.02, tin- plaintiff was to get .< ’.7,- 
500, i.c.. the amount of the difference be
tween the true price and that mentioned in 
the deed. The vendor refused to pay over 
I hi - $37,500, on the ground that the plain
tiff and the broker had conspired together to 
deceive him a* to the actual price to be ob* 
tained for tl e limita and that the sale was 
n-'t in fact to the plaintiff for $75.000, but 
I" the plaintiff'* principals, tin- grantees in 
the deed, for the full consideration of $112,- 
500, and that the plaintiff and the broker 
wen- acting fraudulently and seeking by de
ceit and artifice to deprive him of the full 
price at which the sale had been effected. 
In an action to recover the $37,500 from the 
vendor: Held, affirming tin- judgment ap
pealed from, that the acknowledgments signed 
by the \endor settled 'I- rl bts • 
lie*, utiles* there was very strong evidence 
to the contrary, and, a* there was no such 
evidence, and the circumstances, ns found by 
the Courts below, tended to shew that the 
plaintiff was entitled to the money in dis
pute as the natural result of the transac
tion* between the parties, the case was one 
in which i second Court of Api>enl would not 
lie justified in disturbing the concurrent find
ings at the trial and of the Court appealed 
from. Yellieur V. Ordtray, Pro < v. (h dicay. 
24 V. L. T. Km. 34 8. <\ It. 145.

Division of estate -Release Action to 
set aside—Delay—Statute of Limitation*— 
Misrepresentation* — Vndue influence—Im
providence -Failure of proof. Collina v. Ho
lier, 8 O. W. It. 111.

Duration- Ifiyht to conn I -Hi fonjnant 
ctauacs.]--A contract for supplying light to 
a hotel contained the following provision* :

This contract is to continue in force for 
not lc*s than 36 consecutive calendar months 
from date of fir*t burning, and thereaft- v

parties hereto. . . . Special conditions if
any. Till* contract to remain in force after 
the expiration of the said 36 month* for the 
term that the party of the second par' re
news his lease for the Russell House." After 
the expiration of the 36 m-mth* the lease was 
renewed for five years longer :—Held, re
versing the judgment of the Court of Appeal, 
1 O. L. R 73. 21 C. L. T 105. that neither 
of the parties to the contract had a right to 
cancel it against the will of the other during 
the renewed term. Ottawa Electric Co. v. 
st, Jacquen, 22 C. L. T. 77, 31 S. C. U« 636.

Election—Affirmance of contract.1—No 
one can treat a contract as avoided by him,
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h> as to r"Mime the property which he parted 
with under it. and at the same time keep the 
money or other advantage* which he has ob
tained under it; and therefore a company, 
on rescinding n contract, are bound to re
store ihe money or security which they re
ceived under the contract Re Army if Xary 
Clothing Co—Row h. Coath <(• Co.'s Claim 
( iwnn, 30 C. L. T. 280.

Ground for rescission Failure to per
form- I i t. 1012, C. C.—Estoppel - -Excep
tional cases—Art. PHiH, C. C.—Performance 
after aition brought for rescission—('ondi- 
tion pr■ rdent—Notice—Acaptancc of work.] 
—The failure of one party to a contract 
to perform his part or undertaking is a 
• ause for rescission established by law (Art. 
1022. (\ C.). of which his co-contractor may 
avail himself by action.—2. Though a party to 
a contract may be estopped from seeking a 
rescission of it for non-performance, when he 
has himself done something that makes it 
impossible to restore the debtor to his former 
(Misition. such impossibility, resulting from 
other causes, is not a bar to the action.— 
.'l. The words " in cases which admit of it.” 
in Art liXlô. ('. refer ro the exceptional 
cases in which specific performance of an ob
ligation may be enforced, rather than to cases 
of rescission.—4. Performance after action 
brought to rescind a contract is not a valid 
ground of defence.—f>. No special notice or 
mise en demeure to perform the undertakings 
of a contract is required, as a condition pre
cedent to an action for rescission for non-per
formance.—8. The acceptance of works is no 
bar to an action for rescission for non-per
formance. when it is not clearly shewn that 
the works accepted were those undertaken 
under the contract. Town of (Irand' Mi'rc v. 
Hydraulique de (!rand' Mire, 17 Que. K. 
It. 88.

Improvidence Vbsence of independent 
advice -Setting aside. Rogers \. Rogers, 2 
' ' W i: 8 <> W R M?

Misrepresentations Sale of mining 
arras — Evidence -Speculative property.] — 
In an action to set aside a sale of gold bear
ing areas purchased by the plaintiffs from the 
defendant, who was joint owner with II.. the 
plaintiffs relied m»on evidence shewing that 
they were induced to make the contract by 
certain representations as to value contained 
in a report prepared by II. and handed by the 
defend int to L., who was acting for the plain
tiffs. as a means of Inducing the sale. Evi
dence was given on behalf of the defendant 
to shew ihat at the time the report was 
handed to I... lie was given to understand 
that the defendant could not say anything 
as to its correctness, and that I* must verify 
it f-ir himself. The trial Judge decided the 
action in favour of the defendant, and on 
appeal the Court cm banc was divided, both 
ns to the effect of the evidence and as to the 
admissibility of evidence taken < under an 
order» after the judgment of the trial Judge. 
Ijeekie v. Stuart, 31 X. 8. It. 1 11».

Mistake - Avoidanee — Oral evidence to 
establish error—Sale of goods—Quality in
tended.) A contract tainted with error in the 
substance of its object, or with regard to one 
of its principal considerations, Is void.—2. 
Oral testimony i« admissible to establish error

of the two contracting parties as to the sub 
stantial quality of the goods sold under n 
written agreement. Therefore, where th 
goods sold were thus described in the writing 
" 27<18 barrels, assorted sizes, in the condition 
that they now are in," oral evidence that tic 
contracting parties understood that they were 
selling and buying barrels of white oak, ami 
not of red oak. may be given without viola 
tion of Art. 1234. C V. t'ohen v. Hanley, 
Que. 8. (\ 4«.

Non fulfilment of obligations — Vat
Cos both in default.] - In order that the re
scission of a contract may. by virtue of Art 
1065 "f île • 'i\ II i I." adjudged against 
party who has not fulfilled the obligations 
of It, it is necessary that such rescission 
should put the parties as they were before 
the contract, and it will not be adjudged if 
its effect will be to enrich one party m the 
expense of the other. 2. If oue party ha* 
failed to fulfil his obligations as much ns tie 
other, he cannot demand against the other 
the rescission of the contract. Dupuis \ 
Dupuis, 11) Que. 8. .">00.

Purchase of business Ic/iom for ran 
rellation.]—Plaintiff sued to cancel an agtv 
ment for purchase of a stock-in-trade and m 
recover a cash deposit on the main ground 
that Americans had smuggled goods from tic 
store in question into United States :—IIeld 
that if smuggling had been done it was mu 
known to defendant, but. at any rale, it 
could not he taken cogni. nee of by Vanadinn 
(Courts. The deposit . • liquldsted ■! in 
ages, the vendor is entitl J to retain sane. 
Reii \. Diebel < 1906), l in W U 77

Purchase of m'ning shares —Delay in 
delivery.]—Judgim... in favour of plaintiff 
affirmed on appeal. The action was for $.'54<). 
the amount paid for 200 shares of mining 
stock. The defendant pleaded delay on plain 
tiff's part, but evidence shewed this delay was 
not unreasonable. Plcwman v. Jcnkt, 12 < » 
W. U. lUKi

Right of some only of a number of 
joint contractors to rescind Intoxi-n 
fion.J—Although a person who has been in 
« I need to enter into a contract of purchase 
"tie of a partnership or syndicate, proves sm-ii 
fraud or misrepresentation on the part <>f tic 
vendor that he would, if alone concerned. Inc 
been entitled to rescind the contract, yet fc 
is not in a position t<> do so unless nil the 
members of the partnership or syndicate in- 
seeking such rescission. The only remedy 
such person could have, unless the other per
sons interested join, would he by cross-action 
or counterclaim for damages. Morrison v. 
Haris, 5 O. It. 434, followed.— Drunkenness 
is not a ground for setting aside a contract, 
unless the person was so intoxicated as not 
to know wlmt lie was doing. Vivian v 
Seoblr. 1 Mau. L. It. 12f>, followed. McLaren 
v McMillan. 6 W. L. It 336, 1f$ Man 1. R 
• MU.

Sale of business — Misrepresentation 
Rescission — Estoppel Counterclaim 
Judgment — Appeal — Practice.] in au 
action for goods sold and for a balance due 
for the sale of a milk route :—Held, that th** 
defendant could not rely ti|>oti alleged mis
representations as to profits derived from the
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business ns » ground for rescission of th<* 
contra**». h«* having received the property 
ami ho dealt with the business hh to make 
restitution impossible. The defendant count
erclaimed damages. nml from the judgment 
dismissing his counterclaim there mas no 
ap|>eal : Held, that <>. .17. It Ô (correspond
ing with the Eng. O. Mis, K. 4 ». could not 
lie ho extended as to enable the Court to make 
the order that the Judge lielow should have 
made :—Held, also, that the counterclaim be
ing an independent action, and not n mere 
defence to the plaintiff's claim, if the defend
ant was dissatisfied with the judgment dia- 
misaing his counterclaim, it mas incumbent 
uisin him to appeal, and, in the absence of 
such appeal, he could not ask the Court to 
d.-al with the counterclaim under the notice 
of appeal given by the plaintiff, which was 
confined to issues arising under the defence 
to the statement of claim, f'orbin V. Purcell, 
2 E. L. It. 1*17. 31 N. 8. It. 454

Supply of electricity - If unicipnl cor
poration—Failure of con tractor to perform 
contract — It'mcdg l{i mission - Hclief 
against—Extension of time.]—Defendant II.

■ iacted with plaintiffs to supply electric 
lig i Held, that us he has failed to carry 
ir his contract plaintiffs entitled to a re
gion a« against him. - Held, further, that 

" should be also rescinded, so far as defend
ant company la concerned, w' ich claimed to 
Is- assignee of the contra. Mandamus 
'hould not be applied here. On appeal time 
•iven in which to supply light. For* Sas- 
it'heuan v. Higtnun, 11 W. I* R. 713.

Threats l/»prrbrn#ion.l —In order that 
a father may have the right to rescind a con- 
• ract which lie has made, on the ground of 
threats to his daughter, it is necessary that 
tliese threats shall have produced an appre
hension in him which is the side reason of his 
consenting to execute the contract. The 
apprehension of his daughter, if he himself 
did not share it. has no effect ujion the con
tract. (/trowx v. I inet, 24 Que. 8. (’. 1

Time for performance Implication of 
i mint d< i'ii, Voti i w ht1 •• no 

tone is specified between the part Tes for the 
•frying out of a contract, the law implies 

' ai it should be carried out within a rea- 
- nable time, having regard to all the cir
cumstances. If there he an undue delay on 
the part of either party, the other party has 
1 he right to notify him that unless the con
tract is carried out within a specified time, 
such time to be reasonable, the contract will 
be considered at an end. and where the work 
1 • Is* done requires a considerable |s*riod of 
time he may also fix a reasonable time for

........ ten* • men I Johnton Dunn. 11 B.
1 R 873, 3 W. I* It 817.

Undue Influence IAfv insurance—Pol-
V payable to father ami brother—Person 

"■nured marri> <1 on death bed—Made policy 
payable to trifr—Alleged agreement by Irife 

'tire hospital half—Power of attorney— 
1 ndue influence exercised over irife—Trans- 
■I' Hon set aside—Wife not e free agent.J— 
I‘la intiff, widow of Pasha I Finn, brought ac- 
1 "*n to recover $5<M>, part of an insurance 
l "liry on the life of her husband, which plain
tiff alleged was paid to defendant Rotsford. 
and by him paid to defendant hospital through

power of atioruey obtained from plaintiff 
by undue influence of defendants and others. 
Defendants said that plaintiff agreed with 
Finn that, in consideration of his marrying 
her and appointing her sob* beneficiary, «dm 
would «m his death, pay to the hospital $500. 
being on., half of the said policy. Plaintiff 

m*ut, and the evldenc* on 
the |mint was most conflicting. At trial the 
action was dismissed wit It costs.—Divisional 
I’ourt held, that the relations of the parti**' 
and the circumstances of the case cast the 
onus on the defendants of shewing that the 
transaction was the free act of the plaintiff 
That the onus had n*it been discharged, hut, 
on the contrary, the evidence shewed that an 
undue advantage was taken of plaintiff's situ
ation. That, unassisted, she was unable to 
resist the influence of those who, on behalf 
of the hospital, were exercising pressure upon 
her. Tint she was not a free agent, and 
had iv*t that protection to which she was en
titled before parting with her rights. Tin 
under such circumstances it was the duty *.f 
the Court to afford her such protection by 
undoing the transactions. Judgment appealed 
from >"t aside, and judgment for plain tiff 
f"r the *:»< 10, with interest nml costs of n ■ 
tioti and appeal Finn v. St, I 'intent de 

vital 17 O. W. R. <J7
O. W. N. 343. 22 O. I. R. 381

2. Rrkacii or Contract.

Abandonment — Quantum meruit - - 
Amendment, |—'The plaintiff agreed to build, 
for a lixeil lump sum. a foundation for a 
building, the defendant supplying materials 
on the ground. The plaintiff, owing to non- 
supply of lime, abandoned the work, though 
it was found on the evidence that the de
fendant had g"i what he bargained for. with 
some shortcomings, for which damages would 
compensate him : — Held, that although the 
plaintiff was not entitled to succeed on his 
claim under the original special contract, lie 
was entitled to recover on a guantum meruit, 
and the pleadings were directed to he 
amended aerordinglv. Hums v. Fsshenrood 

> Terr i. it 880

Action for damages for non-prrform 
nnee—Failure of plaintiff to perform condi
tions—Mutual and depend'nt roeenants.] 
Defendant agreed to plough a eertain quan
tity of land in consideration of receiving a 
portion of the crop to he grown thereon. The 
plaintiff on his part agreed to provide a 
granary for the purpose of storing the grain 
to he grown. Defendant faib-d to plough the 
land agreed upon, and phinuff did not erect 
the granary. In an action by the plaintiff 
for damages for failure to plough the land, 
defendant pleaded that bj reason "f the 
plaintiff’s failure to provide the granary he 
had to haul away the grain, and the time 
occupied in doing so prevented him cotn- 
ileting the contract before frost prevented 
tim doing eo:—Held, that neither the cove
nant of the plaintiff to furnish the granary 
nor that of the defendant to plough went to 
the whole consideration, and the covenants 
were not mutual conditions the one precedent 
to the other, and therefore the failure of 
the plaintiff to furnish the granary was no 
defence to the plaintiff’s action for damages
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on the other branch of the contract, fire v. 
tirant h/louH r (190!)), 1: Hank. I* R. 20.

Appointment of seqneetrstor — Can
cellation.]—The Court ha* no power to ap
point a sequestrator to carry out the work 
undertaken by a contractor, nor to authorize 
the owner to take possession of the works, 
the remedy of the owner being the cancella
tion of the contract. Macdonald v. Hood. 
7 Que. I*. R. 72.

Bank — Agreement to advance money — 
Authority of agent of bank—Restriction»— 
Knowledge of liorrower — Incomplete agree
ment — I la mages — Measure of — Proof of 
damage. Cosgravv v. Hank of Hamilton, 10
o. w r. aras.

Bond for performance — Liquidated 
domain*—What breaches covered by bond.] — 
Defendants contracted to build and complete 
;i vessel for plaintiff by l*t of August, and 
agreed to pay £4 10s. for each day the vessel 
was detained beyond that date. At the same 
time they executed a bond and warrant of 
attorney authorising plaintiff to enter judg
ment against them for £700, conditioned to be 
void if the vessel was completed in time. The 
vessel uas delayed one hundred and five days, 
which, at i I 10s. a day, would give £472 10s. 
Including this £172 10*., the accounts shewed 
£7:W to be due plaintiff, and he entered judg
ment and issued execution for £700. De
fendant moved to set aside the judgment and 
execution on the grounds that £4 10*. a day 
was a penalty and not liquidated damages, 
and secondly that in any case the condition 
of the bond did not apply to damages beyond, 
or to breaches not covered by the £4 10s. a 
day Ht Id, Peters, J.. that the £4 10s. a 
day were liquidated damages.—That the con
dition only applied to the non-delivery of the 
vessel and not to other damages and breaches, 
and the b vv must be reduced. Lcfurgy v. 
Mt (Iregor d McNeill ( 18(18 •, 1 IV E. 1 It.

Cause of action, where arising —
Salt of ttoods- dace of delivery —• Sujirrior 
t'ourt District. |—In the absence of agree
ment to the e ntrary. goods sold should be 
delivered and tin price paid at the domieil of 
the purchaser. 2. Default of delivery of the 
goods sold and of payment of the price consti
tutes a cause of action. 3. An action can 
only be begun before the Court of the place 
where the reuse of action arose (if such 
Court is not that of the domicil of the de
fendant t, when all the ••auacs of action arose 
in the same place. Lipsehitz v. Ilitlnrr, 4 
Que. P. It. 311.

Company -( ontrort before incorporation
— \ ocut Authority—Conarn*us Fvidrnre.]
— In the absence of a new agreement made by 
a company after its incorporation, a contract 
made before its incorporation by n person 
purporting to contract for the company is 
not binding on the company, although the 
parties afterwards carry out some of the 
terms of the contract a ml act on the supposi
tion that it is binding on the company. In 
re Sully, 33 Ch. D. 10, followed. A person 
who enters into a contract, expressly as agent 
for a principal, impliedly warrants his au
thority and if he has in fact no such author
ity he may tie sued under that implied con

tract. and is bound to make good to the other 
contracting party what that party has lost 
or failed to obtain b.v reason of the non
existence of the authority, t'ollrn v. Wright. 
8 E. & R. 047, followed. In an action on an 
oral contract, the evidence as to its terms 
being contradictory, and shewing that, if 
each of the parties to the contract gave in 
evidence a truthful statement of Its terms, n 
misunderstanding between them ns to whether 
a certain important provision (the existence 
of which was the whole basis of the action i 
formed part of it. the trial Judge declared 
himself unable to ascertain the truth, and. 
applying the principle laid down in Fahk 
v. William*. | V.KH)| A. 17*1. that it i* f. r 
the plaintiff in an action for breach of con
tract t<> shew that hi* construction
right one dismissed the action, ('ait \ 
Dotedng, 4 Terr. I* It. 4*14.

Condition not to engage in business |
— Defendants sold their merchant tailoring 
business to plnu.’ff and agreed not to en gnu. 
in said business itliin 8 miles thereof 
loiter they purchased rt general store in • 
town and sold read.v-rande clothing for .'{ 
years before plaintiff brought action for dam 
ages :—Held, that the defendants wen not 
debarred from selling ready-made goods, and 
they had done nothing more than a as nee 
sary for that sale. Stone v. limbi ( 1;ki!i i 
MO W R M0

Condition precedent Divisible "in
fract.! — The defendants agreed to buy ;i 
machine, the agreement being in the f rm <>f 
an order signed by the defendant* mil 
adopted and accepted by the plaintiffs. w '. 
shipped the machine ordered, and now «=m<! 
for the price.— It had been a term or rond; 
tion of the agreement that M . the inventor 
of the machine, anil the fflain tiffs* a gen'- 
sales of it, should personally inspect ill- 
placing of the machine in operation. T 
M. failed to do. but the plaintiff* *ont » 
competent person to set the machin, ip. 
whom, however, the defendants would r : 
allow to do so, inasmuch as M. was t 
present.—Held, that the plaintiffs, invert! 
less, were entitled to judgment fur tin- price 
of the machine, on the principle that uni- - 
the non-performance alleged in breach of 
contract goes to the whole root and < >n 
sidération of it, the part broken is not to 
be considered ns a condition precedent, hr 
ns a distinct covenant, for the breach r 
which tlie party injured may lie eompensi'. 
in damages, ('mean v. Fisher, ‘JO < ' 1. I 
34. 31 O. R. 42(1.

Condition precedent ns to mh-let-
ting Consent of municipal council VI nil 
ini7.] — Where n contract with a municipal 
corporation provides that it shall » t 1 
sub-let without the consent of the corporali. n 
it is incumbent on the contractor to ol>tn 
such ' "ii*i ht before
to do so he cannot maintain an action again6* 
a proposed sub-contractor for not carryim:
on the portion of the work lie ........ I to ii
In an action against the sub-contractor, tin' 
latter pleaded the want of assent by the coui 
cil. whereupon the plaintiff replied that the 
assent was withheld “at the wrongful reqin-: 
and instigation of the defendant and in orihr 
wrongfully to benefit said defendant and 
enable him, if possible, to repudiate and aban-
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don 'hr contract." Issue was joined on this 
replication : Held, tlnit the only issue raised 
by the pleading waa whether or not the de
fendant had wrongfully caused the consent to 
be withheld, and that the plaintiff had failed 
to prove his case on that issue. Judgment 
of the Court of Appeal. ‘27 A. It. 18.1. 20 
(*. L. T. 108, atlirined. It pan v. Willoughby. 
21 C. L. T 2. 31 8. ('. It 3

Conspiracy -Fraud \»ses»ment of dam
age»—Incidental demand. |- Appeal from the 
judgment of the Court of King's I tench 
(Trenholme, dissenting», affirming the 
judgment of Archibald. .!.. in the Superior 
Court, 28 Que. S C. 122, which main
tained the plaintiffs' action, without costs, 
to the extent of a balance found to 
he due to them, after deducting damages as
sessed in favour of the defendants upon 
an incidental demand, which was main
tained with costs. The action was for 
the price of medicinal pills, called “ red 
pills." which the plainti'1 s had manufactured 
for the defendants according to a special 
formula, supplied by the defendants, under 
a contract with a condition that pills manu
factured according to that formula should 
not be manufactured for or sold to any per
son other than the defendants. The defend
ants denied liability, counterclaimed for dam
ages for breach of the condition of the con
tract. and charged the plaintiffs with hav
ing sold a quantity of similar pills to cer
tain persons who had infringed their trade 
mark, and with having participated. The 
Judge maintained the plaintiffs' action in 
part, without costs, maintaining the inciden
tal demand in respect to damages sustained 
by loss of profits through the wrongful sale 
of the pills and for expenses in obtaining evi
dence as to breach of contract, with costs, 
bui disallowed certain other expenses incurred 
in the prosecution of the conspirators by the 
defendants, and lie also found that the plain
tiffs had not participated in the conspiracy. 
—The Court of King’s Hench affirmed this 
judgment, and the plaintiffs appealed.—The 
majority of the Judges of the Supreme Court 
of Canada were of opinion that the appeal 
should be dismissed. Davies and Maclen- 
nan, JJ.. dissented in respect to the dam
ages allowed on the incidental demand for 
loss of profits alleged to have been sustained 
in consequence of the sale of the pills sup
plied in breach of the contract. Warn pole 
v. Simard, 311 8 C. R 100.

Construction — Delivery of wood to be 
carbonized — Claim for excessive delivery — 
Claim for services in unloading — Taxes — 
Supply of charcoal — Shortage —Damages— 
Waste of steam—Interest—Coats. Itathbun
Co i Standard Chemical Go* 2 O. W. It. 
St's 386, 3 O. W. R. ($98, 724. « O. W. It. OHO.

Counterclaim — Damages. <iibson Art. 
Co. v Bain (1906). 7 O W. R. 842.

Covenant Restraint of trade—Agreement 
by employee not to engage in similar butines» 
lor three years—Breach—Injunction—Dam
age»—Cost»- -Appeal allotted—.lotion dismis
s'd. |—Action by a manufacturing company, 
carrying on a laundry business as one of 
their departments, for an injunction and 
damages on ground that defendant, a former 
employee of plaintiffs, had entered into a

partnership with another ex-employee and 
was carrying on a rival laundry business, and 
was canvassing eustomers of plaintiffs with 
a view of inducing them to give their work 
o defendant, and was also trying to indue 

employees of plaintiffs to leave plaintiffs' em
ployment and enter into defendant’s employ
ment. in contravention of nu alleged agn *• 
ment by defendant that lie would not so do.
Miilock. C.J.Kx.D., held, that tin* custom 
laundry business entered into by the defend
ant was no breach of his engagemeir no: 
to enter into any business of a similar kind 
to that carried on by the plaintiffs, and 
dismissed the action.—Divisional Court (17 
O. W. It 917. 2 O W. N. 412». held, that 
the defendant having been educated in the im- 
provisl methods of business in the plaintiffs' 
laundry and entrusted with their secrets, 
should not lie at liberty to cut into that 
very profitable part of their business by n 
compétitive laundry in the same city ; That 
the defendant left the employment of the 
phi in tiff on 2nd June. 1910. and should be 
inhibited for three years from lliai date 
from violating the terms of his eug.igeme. . 
with plaintiffs; That the operation of the in
terlocutory injunction having been suspended 
on an undertaking to keep an account of 
profits, the profits should be Investigated by 
the Master and paid over to plaintiffs, with 
costs of action and appeal.—Court of Appeal 
reversed judgment of Divisional Court and 
restored judgment of Mulnek. C.J.Kx.l».. with 
costs throughout. Allen \lfg. Co. \ Murphy 
(1911). 1M (> w. It. 372. 2 <» W X. S77. 

O. L It.

Covenant in restraint of trade —
Lease of machinery on term» trhieh prevent 
use of machines not ntrued by lessors — 
Validity of rovfiionte.l—Plaintiffs had prac
tically a monopoly of the manufacture of 
modern shoemaking machinery in Canada 
They refused to sell their mnehines at all. 
hut leased them out to shoemakers on lease-;, 
containing a covenant that the lessees would 
not use the machines so leased in the manu
facture of any boots or shoes which were not 
wholly made by their machines :—Held, that 
the covenant was not a covenant in restraint 
of trade. Judgments of the Court of King's 
I tench. 17 Que. K. It. 433. and of the Su
perior Court of Quebec set aside. I'nited 
Shoe Machine Co v. Brunet. C. It.. [19091 
A. C. 148. 78 L. J. IV C 101, 100 I. T. It 
379.

Covenant not to engage in trade.] —
Defendant sold plaintiffs his ice and coal 
business in Hamilton for $10.000, and cove
nanted not to be interested in or carry on 
business in opposition to plaintiffs within 33 
miles during the next ten years. Plaintiffs 
alleged that defendant had broken that cove
nant and claimed $19,000 damages. At trial 
judgment was entered for plaintiffs, and re
ferred the question of damages to the local 
Master, who assessed them at $3.000. De
fendant appealed therefrom and Anglin, J.. 
dismissed his appeal, hut on appeal to tic* 
Divisional Court therefrom the damages were 
reduced to $32. The Court of Appeal varied 
the latter judgment and fixed the damages 
at $300. No costs of any of the appeals to 
either party. Case to be heard on further 
directions and as to costs unless parties agree
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other win*. Judgment of Divisional Court, 12 
O. W. R. TL'ti. varied. Detrty v. Dewey 

■ 190B), 15 O u R 08

Damages Allowances and deduction* — 
Account*—Interest. Ottawa Electric t'o. v. 
( tty of Ottawa. 1 O. W. R. 50«. 2 O. W. It 
666, 3 (>. W. It. «5, 588. 7Wt. 4 O. W. It. 100. 
Ü O W. R. 930.

Damages t'ont» Evidence — Diacre- 
fionory orc/tr by Judge at trial Interference 
by Court of Appeal.]—The trial Court con 
denmvd the defendant to pay $122.50 damage* 
for breach of contract for the sale of good*, 
hut. in view of unnecessary expenses caused 
in consequence of exaggerated demands by 
the plaintiffs, which were rejected, they were 
ordered to bear half the costs, tin an appeal 
by the defendant, the Court of King's Bench 
varied the trial Court judgment by adding 
$100 exemplary damages to the condemnation 
and giving full coats against the defendant :— 
Held, reversing the judgment appealed from, 
that, in the absence of any evidence of had 
faith or wilful default on the part of the 
defendant, there was no justification for the 
addition of exemplary damages nor for inter
ference with the judgment of the trial Court. 
t'oghlin v. Fonderie de Jolictte, 24 C. L. T. 
110. 34 8 C. It. 153.

Damages Future services.]—The plain
tiff agreed to give a course of lessons in the 
cutting work of a tailor to the defendant, 
who was to pay the plaintiff $100 by pay
ments to la» made at intervals during the 
course. The defendant took several lessons, 
but refused to continue them :—Held, that 
the plaintiff could recover from the defendant 
only the price of the lessons which he hnd 
actually given, and not the price of the 
whole course ; his remedy ‘in respect of the 
future lessons being for damages for the 
defendant's non-performance of his agreement. 
Dulude v. Jutras, 18 Que. 8. (*. 327.

Damages- 11voiture of—\otice of spedol 
circumstance»—Collateral enterprises Loss 
of primary and secondary profits—Coat».] 
—The plaintiffs sold the defendant a boiler 
to be used in a mill to be set up in connec
tion with his lumbering operations, and 
guaranteed its efficiency for that purpose. 
When delivered it proved inefficient, and, 
while necessary alterations and repairs were 
being made, two months elapsed, during which 
the defendant was deprived of the use of hi* 
mill, was obliged to keep a gang of men idle 
and under expense for wages and hoard, and, 
in unsuccessfully attempting to carry on his 
operations, temporarily hired another boiler. 
On being sued for the price of the boiler, 
the defendant counterclaimed for damages, 
and, nt the trial, was awarded $427.11. be
ing $277.11 for wages, board and expenses 
incurred in consequence of the failure of the 
boiler to satisfy the guarantee, and also 
$150 for damages for the ' loss of the use 
of the mill.*' By the judgment appealed 
from the first item for wages, etc., was re
jected, and the item for "loss of the use of 
the mill” only allowed :—Held, per Fitz
patrick, C.J.C.. and Davies and Nlaciennan, 
J.J., Idingion. J.. contra, that, as the loss of 
primary profits directly resulting from the 
breach of the contract only should have been 
allowed, the item of $150 for loss of antici

pated profits should he rejected as being 
merely secondary, speculative and uncertain . 
but that the item assessed by the trial Judge 
in respect of the wages, board, and other 
expenses should be allowed, as they were 
direct and immediate results of stub breach. 
—Duff, J.. was of the opinion that the ap
peal should be allowed and the judgment by 
the trial Judge restored.—The judgment ap
pealed from was reversed with costs, and 
the judgment at the trial restored to the ex 
tant of $277.11. imi. in the special cli 
stances of the case, no costs were allowed 
in respect of the appeal to the Court below. 
Corbin v. Thompson. 39 S. V. It. 575.

Damages Crofltt—Mode of estimât ini/. ] 
—In an action for damages for breach < f 
contract plaintiff gave evidence that he esti
mated hi* profit at from 15 to 20 per rent, 
on the total amount of the contract, or from 
$75 to $80, but on cross-examination he 
failed to give any data by which th-- amir 
acy of his estimate could be tested, while the 
IK-rson who actually did the work gave evi 
den ce that hi* profit was about $35 : - Held. 
that the burden was on the plaintiff t<> shew 
grounds which would justify the Court in 
adopting his estimate, and that, in the ab
sence of such evidence the amount of dam
ages allowed must he reduced from $71». nr 
which it was fixed by the trial Judge, to 
$35: and that an allowance could not he 
made for the plaintiffs time, that being one 
of the element* forming the basis on whieh 
the profit is to lie calculated, or for mater ml 
provided for the purpose of carrying out sn- h 
contract, except in so far as such material 
was shewn to be useless for any other pur
pose. The measure of damages is the profit 
which the plaintiff might reasonably look t 
Lowe v. Robb Engineering Co., 37 N S. 
Heps. 3241.

Damages — (Juan turn — Discretion of 
Court.]—-When it is shewn that damage* 
must have resulted from a breach of con
tract. the exact amount of which cannot Is- 
ascertained, it is in the discretion of the 
Court to determine the same equitably us a 
jury should do. Webster v. International 
Cement Co., Q. It. 29 8. C. 470.

Damages — Time — Essence of waiver. 
MvRue v. Wilton t'o., 1 O. W. It. 380.

Damages IVoH and labour - Delay 
Loss of tenant \\ nicer - Security.] In ac
tion by plaintiff on promissory note given by 
defendant in part payment of contract prie- 
for erection by plaintiff of a vault in build
ing owned by defendant, the defendant 
counterclaimed damages on account of im
perfect condition of vault, and also on ac
count of loss of tenant who bad agreed to 
take a five years' lease of one floor of the 
building, on condition that the vault was 
completed by specified date:—field, that, in 
order to recover on latter part of counter
claim. defendant must shew that there was 
a contract by plaintiff to complete vault by 
specified date, and that plaintiff wr so far 
aware of the agreement between defendant 
and hi* proposed tenant that be must l* 
taken to have contracted to bear the loss 
covered by repudiation of tenancy in conse
quence of his failure to carry out term* of 
his contract ; and that, in absence of evi-
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drnee. or of such notification of agreement 
between defendant and hi* proposed tenant 
n« to give rise to contract on part of plain
tiff to hoar los* occasioned by refusal of 
tenant to take premia « on account of non- 
completion of vault, defendant could not re
cover -In answer to letter from defendant 
complaining of delay in commencement of 
work, and stating that on plaintiff's assur
ance he had promised M.. the prospective 
tenant, that the work would be completed by 
1st March, plaintiff took the ground that the 
contract called for security, and offered to 
proceed with the work as soon ns satisfactory 
security was given. There was nothing about 
security in letters containing off- r and ac
ceptance. which constituted the contract, but 
defendant acquiesced, and furnished security 
a*ked for :—Held, «bat while defendant might 
have refused to give security, and have In
sisted upon prosecution of the work in ac
cordance with tenus of contract, he could 
not. after assenting to and acting upon plain
tiff's requirement, contend that there was 
any breach of agreement on 1st March. 
Hand*™ v. Sutcliffe MW,). 38 X. 8. It. 332.

Deceit — Da ma art — Evidence.] The 
non performance of a contractual obligation, 
when there is deceit on the part of the 
debtor, is ground for an action by the credi
tor for the recovery of nil the damages which, 
whether they might reasonably ha' ■ been In 
contemplation at the date of the contract or 
not, are the direr and Immedv" conse
quence of it.—The difficulty of determining 
exactly the extent of tho Injury suffered, and 
the absence of evidence upon which to fix 
the amount of damages, are not reasons for 
not allowing damages to one whose right 
thereto is established; It is for the Court in 
such a case to fix the damages Zurif V. 
firent .VorfArrn Ttfroraph Co.. </. R. 29 8. 
C. 4t«t.

Evidence of terms of contract Cor
roboration Action for damages dismissed — 
Plaintiff allowed $fk)n for money advanced 
$20 damages for chattels withheld and to have

■
Haudcn Machine if Tool Co. (1911), 18 (). 
W. R. 213. 2 O. W. N. 723

Leave to appeal granted. 18 O. W. It. 037. 
2 O. W. N. 870.

Exclusive right of sale of machinery 
la partienlar territory - Breach by sale 
of similar machine — Substantial identify. 
Tovell v. Dclahay, 3 O. W. It. 012.

Fa'Inre of consideration Repudiation 
— Aeration — Re*ii**ion. | — Action for 
damages for breach of contract. Counter
claim for rescission. Two timber booms were 
sold to other pnrties than defendant». — 
field, this was done at defendants’ request. 
Even if sold without defendants’ consent, it

fendants to repudiate. Plaintiffs were will
ing to deliver to defendants All circum
stances must he considered. Failure did not 
I» to Hm root .,f the conti ict, which wee 
assignable, the iiersonnl element being un
important. Judgment for defendants’ counter
claim dismissed. Pater ton Tin* bet ,'o. v. 
Canadian Pacific I,umber Co. (It. CM, 10 
W. L R 449.

Failure to properly perform —Action 
claiming damage* for breach of a contract 
to sa log- Ha mages. O'Brien v. Croies
(X.8., 1910). 9 E. L. R. 107.

Frond and misrepresentation — Sale
of too rreainiTire ■— Repreaentatiom a* to 
amount of output, erpintes and profit— 
Hamaacn IPanure of.j — Held, that the 
measure of damage», in an action for mis
representations. in tlie sale of two creamer
ies to plaintiffs was the difference between 
the purchase price and their actual value 
at time . • mirrhase, and that the Master 
erred in allowing damages for loss sustained 
by plaintifs in the operation of the creamer
ies I.amont v. IVetiorr (1909*, 14 O. W. 
R. 981, 1 O. W. X. 177 See 8. C. 14 O. 
W. R. la1!?. 1 O. W X 209.

Jnry trial Right to—Same claimed a» 
aceennory to «/ commercial contract—C. P. 
kit. 1—An action claiming a certain amount 
for salary due. for monies advanced and for 
salary until the completion of a management 
contract, is triable bv a jury, if these monies 
have been so advanced incidentally and as 
accessory to the execution of the manage
ment contract as alleged by the plaintiff’s 
declaration, ('lark v. Clark Automatic Nut- 
Lock Co. (19118 1. K) Que. P. R. 380.

Goods ordered to be " shipped and
Insnred " Placed on dirk where policy did 
not eonr them purchamr not liable for 
price of pood* lout | Defendant ordered 
plaintiff •> " instir- mid ship” him certain 
good* Plaintiff insured the goods and 
shipped them, but they were placed, without 
his knowledge, <>n deck where the policy would 
not cover them, and they were lost. Plain
tiff brought action for the price of the goods.

Iff Id. that he must shew that he not only 
Shipped btr also insured the goods so as to 
cover them in the part of the ship where they 
were placed, and. not having done so. there 
was no insurance and he could not recover. 
Room v. Larne <18701. 1 P. E. I. R. 310.

Liquidated damages or penalty? Po
lity in d< Herring hoi hr for nteamcr. | An ac
tion to recover $1.423. alleged to be liqui
dated damages at $23 pi r day for 37 days 
delay in delivering a boiler for it atenn■••r. 
as per agreement. Defendants claimed that 
said sunt was not liquidated dan - b.i* n 
penalty, and therefore plaintiffs co"!d not 
recover:—Clute, .1.. hi Id tin* a hot e to lx* a 
penalty only and gave plaintiffs judgment 
with reference to a Local Master to assess 
the damages. Divisional « "onrt re*. <r»ed 
above judgment nnd directed judgment to Ik* 
entered for plaintiffs for amount < f their 
••lain, nnd interest mMi cost- • ’lie trial 
and appeals. Review if antbori’ies. P> lea 
Inland Vop. Co. V. Poly Engin, (Porks 
• 1911 ), is ii W R 2 i> W X. 890. 

O. Ii. R.
Liquidated damsqee — Penalty. Ed

ward* v. Moore ( 190<i). 1 E. L It 422

Manufacture and sale of chattels -
Damage* | Five days nft.r making a con
tract with the plaintiffs for the manufacture 
by i hem of n large number of shells for elec
tric light lamps, to he delivered monthly for 
a period < f twenty months, the defendant»
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notified thr plaintiffs that they would not 
carry out the contract. The plaintiffs had 
done nothing towards performing the con
tract. and had incurred no expense.—Held. 
that though they were entitled to bring an 
action at once to recover damages, they 
should not l>e allowed as damages the full 
amount of their expected profit, hut that 
allowance should Is- made for the many con
tingencies which might have hnppeticd before 
the time for fulfilment.—The Court, stating 
the general principles and pointing out some 
of the contingencies, reduced tin* amount of 
damages allowed. Ontario Lantern Co. v. 
Hamilton Itra*» Manufacturing Co.. 2 ('. L. 
T 298. 27 V It. 846.

Manufacture of patented article» —
Defective design — Royalties - Novation—• 
Damages — Reference. Strep y. Qoderick 
Engine Co., 3 O W. It 638. 5 O. W. R. 730.

Mining claim Agreement for tale—Con
struction—Enhanced value.]—By an agree
ment in writing, signed by both parties. R. 
Offered to convey his interest in certain min
ing claims to N. for a price named, with 
a stipulation that if the claims proved on de
velopment to he valuable and a joint stock 
company was formed by N. or his associates, 
X. might allot or cause to be allotted to R. 
su< h amount of shares us he should deem 
meet. By a contemporaneous agreement. N. 

romised and agreed that a company should 
ave « reasonable amount of the stock ne
eding to its value. No company was formed 

by V. and R. brought nn action for a 
declaration that he was entitled to an un
divided half interest in the claims, or that 
the agreement should be specifically per
formed :—Held, reversing the judgment of the 
Supreme Court of British Columbia. S R. 
C. I* R. 402, that the dual agreement above 
mentioned was for a transfer, at a nominal 
price, in trust to enable N* to capitalize the 
properties and form n company to work 
them, on such terms as to allotting stock 
to It. as t!ir iiarii-< should mutually agree 
upon; and that on breach of said trust R. 
was entitled to * reconveyance of Ills Interest 
In the claims ; I an account of moneys re
ceived or that should have been received, 
from the working thereof in the meantime. 
Hrigg* y. S> u *u under, 22 C. !.. T. 227. 32 
8 C. R 405

New trial — Verdict, material quation»
unanswered — Ervcttive damage».] ... The
omission of a jury to answer material ques
tions submitted to them under C. 8., 1903, 
c. Ill, s. 163, is a ground for a new trial. 
In an action for breach of contract the de
fendant alleged that the contract was rundi- 
• loan! ami the foil w Ini quest ion n aa rob 
milted to the jury : "If such an agreement 
existed, was it a conditional one?” To which 
the jury answered; “No satiafactcry proof 
that it was.”—Held, that this was not an 
answer to the question. In an action for 
breach of contract to supply water power 
for one year and from year to year as the 
plaintiff required, it was proved that the 
water supply was cut off in the middle of 
the second year, and the plaintiff proved a 
loss of profit, up to the termination of the 
second year, amounting to $«i00. He also 
claimed future damage and special damage by

reason of the terms of his lease, which r 
quired that water power—which could I». 
procured only from the city should be used 
on the premises, but there was no allegation 
of special damage in the declaration, and an 
application at the trial to amend by adding 
such allegation was refused. Under a dir- 
lion to find damages up to the termination 
of the second year, the jury allowed $1,fit to 
—Held, that the damages were excessive and 
ground for a new trial. Crockett v. Camp 
hell ton (1906). .T.) N. R. It. 100, fl R. I. |> 
519.

Non-payment of note Refusal to per
form rescission, tiraham v. Hour que, ] u
W. R. 138, 358. 2 O. W. It. 027. 1182.

Partnership —Abandonment — Damage* 
—Lott of profit».]—The plaintiff brought an 
action claiming damages for breach of eon
tract. Ti...... vidence shewed that,
thing was due by the defendant, it was not 
due to the plaint iff individually, hut to a 
partnership of which he was a member, 
n nd the profits of which were to lie 
shared equally between the two partners 
Held, that the action, under the cireim 
stances, could not be maintained, even for 
half of the amount which might he found to 
he due ns damages, the Court not being in 
a position in such action to determine the 
respective shares of the partners in a debt 
due to the partnership.—2. Where contract 
is, after part performance of their contra t. 

voluntarily abandon it, without notice to the 
supplier of material, and when there is no 
obstacle to the completion thereof, they are 
not entitled to claim from the latter datnag— 
for loss of profits on the part of the contract 
bey failed to carry out. HatoJaii \ 

left, 17 (Jtie. 8. C. 262.
Patent medicine -Agreement to *<11 

I'alte riprenentation* a* to curative value of 
medicine hy manufacturer—Purchaser nig 
inff on—Re»ci»»ion of contract—Return nf 
money* paid—Intercut.]—Plaintiffs brought 
action to have a certain contract made l>v 
plaintiffs with defendant Kahle for sale hy 
defendant to plaintiffs of a large quantity of 
a patent medicine called “ Ponso." for which 
plaintiffs were to have the exclusive sale 
agency in Toronto. Hamilton and Welland 
The terms of payment were mentioned in the 
contract Sutherland, J„ held (upon
evidence), that certain representations as to 
the quality of the medicine were made hy 
defendant, which were untrue to the know
ledge of defendant, that plaintiff relied upon 
them, and that they were the basis of con
tract, and gave plaintiffs judgment, declar
ing contract void, and for return of $1.07KM 
paid hy plaintiffs, without interest, hut with 
' osts of action. Plaintiff to return all un
sold stock and give credit for stork sold. 
Hennettcy v. Imperial Drug Co. (1910), Id 
O. W. It. 840. 1 O W N. 1127

Payment of money—Condition Non- 
fulfilment—Return of money—Authority "f 
agent. Carter v. Canadian Northern Rw. I'o 
11910), 1 O. W N. 892.

Penal clauseEnabling contract»—\on- 
performance—Exacting the penalty tcithout 
lot* tic.ruinp.|—A pledge hy the vendor of 
a franchise not to give a similar one during
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IU currency or within a specified nidi“at 
least to pay the sum of" taken in the deed 
of aale made in ennseauenev and in execu
tion of a promise to sell where the contract 
was thus expressed : “At least to pay the 
sum of. as damage»," is a contract with n 
penal clause and not an enabling contract. 
Hence, the sum fixed becomes exigible and re
coverable ns soon ns there is a violation 
without proving or alleging loss. 11 iront v. 
Rotseau (190111, 3ti Que 8. (’. 7».

Place of performance Foreign judg
ment Action. Canada Wood Specialty Co. 
v. Moritz, 42 8. <\ R. 237

Practising medicine — Damage* In
junction.]—Ry an agreement under seal the 
defendant sold !•> the plaintiff a house and 
the good will of his medical practice for 
$2.100, and the defendant “hound himself 
in the sum of $4rtl to be paid to the ( plain
tiff i. in case the (defendant) shall set up 
or locate himself in the practice of medicine 
or surgery within the space of live years 
from the date hereof within a radius of five 
miles from the said village." — Held, that 
ihere was an implied agreement by the ven
dor not to resume practice; that the sum of 
$400 was payable ns liquidated damages nti 
the breach of the agreement : and that the 
purchaser was entitled to thaï Rinn or to an 
injunction, hut not to both.- Judgment in 31 
OR 01. 10 <\ i„ T. 317. varied. Snider v. 
Mt Kelts y. 20 C. L. T. 298. 27 A. R. 330.

plaintiff did not make the agreement bad for 
want of consideration. --3. That whatever 
rights had accrued to the defendant by the 
breach of the covenant to repair had been 
waived by his entering into possession of the 
premises and remaining there during the 
term without complaint.—4. That the cove
nant i" repair was an independent covenant, 
uid its performance was not a condition pre

cedent to the maintenance of this suit. Ryan 
\. .|/c.ViiAo(, 34 N. B. R. 391.

Purchase of mining shares -Itreach 
-Action for dam age*—Measure of- l<n cr 

I ai n meut us of dati contract »hould hare In 
I» rformed. I— Defendants contracted to bu. 
from plaintiff 1,090.000 shares of mining stock 
lor yiaumo. payable in instalments. !>• 
fendants paid the first instalment but refused 
to carry out any other provisions of the agree- 
meni and notified plaintiff to that effect on 
M June. 1907. Plaintiff hrouglu action on 
2iith June. 1907. Riddell, J„ held defend
ants had broken their contract and referred 
it to Co.C.J., to enquire and state what dam 
ages, if any. plaintiff hod sustained by ren

in ich. < Jo ( '..I. assessed the 
du mages at ftlti.lOd.tiTi with interest at 5 per 
eeiu. from 27th August, 1908.—(lute. J., 
"Id, i 1 i o.<'.J. applied the iight 

principle to the assessment of damages in 
holding tlint they must be ascertained ns of 
the date at which the contract should have 
been performed hv defendant*. Sharpe v. 
White <19111. IS O W. It. sol. 2 O W. N 
849

Practising medicine — Resilience yon- 
registration — Consideration H'oirrr — 
Repair.j—The plaintiff, a physician in large 
practice at 8., being about to leave the pro
vince temporarily, leased to the defendant, 
w ho was also a physician, a purl of his house 
for two years from July tnen next, at an 
annual rental. Ry a covenant in the lease 
the defendant agreed at the expiration of the 
lease either to purchase the whole property 
for a price named, or to forthwith leave 8. 
ami not reside there, or practise thereat, or 
within ten miles thereof, for at least three 
years. The plaintiff covenanted to repair the 
roof of the house on or before the said first 
of July, and not to practise in £. during said 
two years. Nothing was done towards the 
repairs up to the 1st July, as hnd been 
agreed; in fact the roof was not put in a 

itisfactorj condition until the «utumn of 
1X9fi. when an entirely new roof was put on. 
This breach was not wilful on the part of the 
plaintiff, and the defendant made no com
plaint* as to the non-repair during tin- two 
years he occupied the premises. At the time 
of the making of tin* agreement, 3rd May, 
1X94. the plaintiff was not registered under 
the New Brunswick Medical Act. 44 V. c. 
19, but he had been registered the previous 
year and was entitled to be again registered 
at any time upon the payment of a small fee. 
It was admitted that except ns to the repairs 
the plaintiff hud performed all the covenants 
entered into by him. At the end of the two 
years the defendant refused either to pur
chase or to leave S. and refraiu from practis
ing there: id id. afBrming tin- judgment of 
the Court below, 1 N. B. Eq. it. 487, that 
the eeetxaint sought to be enforced was not 
unreasonable either as to practice or resi
dence—2. That the non registration of the

Removal of hrnsh and trees from 
land—Damage*—Construction of contract— 
Removal of trees - Quantum of damages. 
Dclamattrr v. Brown. 9 O. W. R. 777

Repudiation — Jurisdiction of County 
Court -British Columbia County Courts Act. 
sa. 22, 23—Dismissal of counterclaim where 
action dismissed.]—Action for damages for 
breach of contract ami for an account. Re
lation of parties not being fiduciary but 
purely contractual, this case is not one for 
an account : — Held, there w as no breach of 
contract, ns the acts and words relied on do 
not shew a clear and unmistakable refusal to 
be bound by ii There should be an absolute 
and unequivocal intention of repudiating the 
contract. The amount of the counterclaim 
was beyond the jurisdiction of the Court 
The action having been dismissed no order ns 
io counterclaim. Defendant may take such 
step; as he may he advised. Klammer v. 
Birmingham, 11 W. L. R. 9.

Restraint of trade—Provision far liqui
dated damages — Construction as pcnalty- 
Actual damage for breach of covenant.] — 
Defendants sold part of their stock in trade 
to plaintiffs ami covenanting not to sell stock 
retained to any in the same village, hut 
those in business. For any breach the pen
alty was $500 liquidated damages. The trial 
Judge found there were two breaches and 
gave judgment for $500. On appeal. AeM. 
that notwithstanding use of the words “ liqui
dated damages " $300 was a penalty. Judg
ment for plaintiffs for $5 with County Court 
costs, with an injunction restraining defend
ant lrom further breach of agreemeu*. Costs 
of appeal to be Ret off. Townthend v. Rum- 
ball (1909), 1 0 W N. 47, 19 O. L R 433
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Road company—Implied covenant-—Cor- 
parait seal.]--An agreement signed by the 
plaintiff and by the superintendent of the 
defendants’ road, but not under seal, and not 
purporting to be made by the defendants, 
who wen- an incorporated road company, 
was in part as follows :—“ I "—the plaintiff 
—“have this day agreed with ” the defend
ants “ to furnish good gravel and deliver the 
same on the centre of the road bed . . .
and the company agree to pay me at the rate 
of . . . And it is further agreed that my
tolls shall be free during the full
term . . . And that in con
sideration of this agreement and for the sum 
of $ i do dlecharge ail
claims I hold against the company.
And . . . that this agreement for gravel
to hold good as long as the company keep the 
road and as long as my gravel holds good.

. . —Held, that au agreement on the
part of the defendants to take from the plain
tiff all the gravel they should require for the 
portion of their road referred to in thi «rit 
ing. as long as he was able and willing to 
supply it, was not to be implied from the 
terms of the wrting : and the taking of 
gravel from another person was not a breach 
of the agreement :—Held, also, per Ferguson, 
J., that to bind the corporation by an execu
tory contract to purchase from the plaintiff 
all the gravel required for a portion of their 
road for au indefinite and protracted period, 
would require an agreement under their cor
porate seal. Ilill v. Infirmai! and Port Hur- 
trell lirai t l Hand I'o.. L*h (’. !.. T. 4«I3, 32 O. 
R. 104.

Sale and delivery of mining shares
Preach—Spécifié per/ormaner Damages— 

Drlay in completion- Reasonable finir.) Ac
tion for specific performance for n contract 
by tlofondants to deliver mining stock to 
plaintiff, or for damages. On 14th July de
fendant telegraphed plaintiff not to send 
draft until he heard from him:—Held, that 
plaintiff could not consider this a breach, but 
that he had a right for a reasonable time to 
await action by defendant : Held, he could 
not wait until 2nd November. 20th August 
fixed as a reasonable date, and damages esti
mated ns of that date. Richardtan v. Shenk, 
13 O. W. It 013

Sale of business fondit Ion annexed to 
agreement for sale ns part of consideration— 
Rreach Damages - Measure of Scale of 
costs. Ihxoa v. t'raig (Man.), fi. W. !.. R. 
MO.

Sale of business Tradt mark* or brand*
Abatement in price.]—Sale of < igar fac

tory with its accessories and trade marks or 
brands, followed by transfer of those which 
arc registered and rights which vendor may 
have in a social mark, does not comprehend 
the latter. Default in putting vendor in 

n does not entitle him an abate
ment in price nor to damages for breach of
contract, especially where vendee knew that
there was a dispute between Ills vendor and 
a third person on subject of this special 
mark. Reliance Cigar Rat tory v. Royal 
Hank of Can. I 101*11. 14 Que. K. H. 432.

Sale of business and good-will -Un
dertaking not to carry an *imilar business- - 
Henni no of “good-will” Injunction— Ram

age* -Ca*t*.] The defendant prior to the 
10th November. 1R0R. was the owner and 
driver of a si age-con eh running daily h< 
tween two towns. The business consisted, 
besides the carrying of passengers, in Up 
soliciting, calling for. carrying, and deliver
ing of parcels for reward. The stock com 
prised horses and vehicle, robes, etc., used in 
connection with the business. On the Vlth 
November, ISOS, the defendant sold nil the 
stock ami good-will of the business to the 
plaintiff for $300, and agreed not to go into 
the same business, or a similar business, be
tween the same places, for three years from 
the 1st December. ISOS. — Notwithstanding 
this agreement and the receipt of tin- $3oo. 
the defendant entered the employment of IV 
A Son. who. on the 1st August. 1S00, started 
an opposition stnge-coneb on the same route 
and for the same business and purpose ; and 
the defendant liecnme the caller, canvasser 
for business, and driver of such coach 
Held, that the conduct of the defendant wn< « 
violation of the terms of his agreement. 
Discussion ns to the meaning of “good-will." 
and the effect of n sale of the good-will of a 
business. C,freer v. Thndy, 20 < J,. T. -VI.

Sale of ga* pipe* and gas lines
Dispute a* to irhat paused under contract.] 
Action for damages for value of certain gar 
pipes and pipe lines purchased by plaintiff 
from defendants and not delivered. Plaintiff 
was told tin leases were ordinary gas b-n-. s 
but did not inquire what the exact rights of 
the defendants were. When he undertook to 
remove some fixtures the owners of the farms 
objected and plaintiff submitted. Action <li«- 
mumed ni defendant* not at fault. Smith t 
Plymouth (19091. 14 O. W. It. 344

Sale of goods II Hirer.)—The jury found 
that the defendant ha<) consented to waiv 
the alleged warranty. There was no consol 
e rat ion for this consent, therefore there could 
be no waiver. The alleged waiver on urred 
after breach of contract : Held, that file de
fendant was entitled to damages on bis <-oun- 
terclaim. Davidson v. Reid, <1 E. !.. It 42S

Sale of horse Representation ptdi

free— Warranty Damages Kvidt n< < 
n April. 1$H)7. K. sold a stallion to C for 

$1,fiOO. for which 3 lien notes were given, 
each of which stated on its face tint it w o 
" given for a gray Percheron stallion.” One 
of the notes also contained a clause providing 
that it should he void if K. failed to provide 
<i. "with the necessary papers (pedigree> to 
get a pure-bred certificate “ before the end 
of 1007. A bank, ns the assignees of K . 
brought an action on one of the notes. against 
fi., and <i. brought an action against K for 
damages for breach of warranty and a return 
of the note sued on by the bank and one of 
the other notes, the third note having b. • n 
given up when K. found it impossible to fur
nish the necessary pedigree: — Held, revers
ing the judgment of Beck. J.. 12 W. I. H. 
39N, that there was no evidence to justify it 
finding that there was a breach of warranty 
that the stallion was purebred Imperial 
Hank v. Georges; Georges v. Kidd (1910',
14 W ... R. «M.

Sale of mineral - Place of delivery 
Warranty Damages. | Vnder a contract the 
plaintiff was to deliver to the defendants
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" 300 Ions of phosphate, from (M) to TO per 
cent.." hi $11 |nr ion, to h- shipped f.o.h. 
cars at a named railway station, whence it 
was to be conveyed by rnil to I lie works of 
the defendants. In a large portion of the 
rock delivered there was a deficiency of seven 
per cent, of “ apatite," which is pure phos
phate. hut the defendants received and used 
it at their works. In mi action to recover 
the balance of the contract price: -Held, 
that the plaintiff must be held to have war
ranted that the rock would contain the per
centage of apatite called for hy the contract. 
2. That the defendants, having received and 
used the rock, were liable for the value of 
the apatite which it contained, to be ascer
tained hi the station for delivery, and not 
where is was used ; and. there being no evi
dence of further loss, the damages sustained 
by the defendants were seven per cent, of the 
freight paid by them for forwarding the 
rock by rail to their works, to lie deducted 
from the amount of the plaintiff's claim in 
the action, Foxton v. Hamilton Steel and 
Iron Co.. 21 C. L. T. 280, 1 O. L. It. 803.

Sale of mining claim Representations 
—Hood and valid claim Knowledge of de
fendant that representation* neve untrue— 
tefton to recover money paid—Evidence — 
Contractual relation between parties not es
tablished—. 1 etion dismissed.]—This was an 
action by plaintiff, a • i' il engineer, to recover 
from defendant, a mining prospector, the 
sum of $1.100 and interest, paid by plaintiff 
to defendant for a certain mining claim al
leged to be a good and valid claim, hut which 
plaintiff said defendant well knew at the time 
of sale was not such a claim, and that de
fendant knew lie had no right to sell said 
claim, which had been previously staked by 
another man. At trial judgment was given 
in favour of j iaintiff.—Divisional Court re
versed above judgment, and dismissed plain
tiff's action with costs. Hlair v. Bruce 
till 10), 17 O. W. It. 710, 2 O. W. N. 381.

Sale of mining share Failure of plain
tiffs to furnish shares—Counterclaim Fraud 

Keane to amend and haye neir trial in 
terms—Flection Costs. |—Plaintiffs. a part
nership, sued on a contract whereby defend
ants agreed that they would sell 10.000 
shares of mining stock at par value within 
four months or purchase themselves any 
shares they could not sell. Defendants 
pleaded that they were not furnished with the 
lock, and that in any event they were in

duced h.v fraud to enter into the contract, 
and counterclaimed for $0,000.—Teetsel. J., 
it trial, dismissed plaintiffs' action with costs 
and gave defendants judgment for $0,000. on 
their counterclaim - -Divisional Court held, 
that it might be : ha t plaintiffs have a cause 
<>f action against the defendants and the 
Culver Co. for not issuing the stock promised, 
and if so advised they might amend hy 
adding the company and any others so ad
vised and have a new trial upon the whole 
case. In which case defendants to have right 
• o refry their counterclaim and establish 
fraud if possible. Plaintiffs to elect within 
15 days. Unless plaintiffs elect within that 
time, the main appeal should he dismissed 
with costs and the appeal on the counter
claim allowed with costs, jVeil v. Woodward 
(19111. 18 O. W. It. 230. 2 O. W. N. 533.

Sale of mining property- -Time—Pay
ment on certain dates GO days’ grace by 
letter -Action to cancel the agreement.] - 
Plaintiff D-rkie entered into an agreement 
with defendant Marshall for sale of certain 
mining properties for $250.000 Marshall 
paid down $12.500 and entered into posses
sion. agreeing to pay balance in certain sums 
at certain times, which if not then paid the 
agreement was to be void and Marshall was 
to forfeit the deposit paid. One sum of 
$37,500 under the agreement was to become 
due on Oth May. 1000, and was not then paid. 
The plaintiffs had hy letter dated 8th May. 
1008, given defendants’ on days' grace on each 
payment, and the defendants tendered the 
$37.500 to plaintiffs on the last day of grace, 
by a notary public. The defendants refused 
to accept the money and brought action to 
have agreement cancelled and the deposit for
feited At the trial MacMahon. .1.. held. 
14 " w R ion. 1 O W N 222 tl it n sd 
ing the agreement and the letter together, the 
defendants had fulfilled their part of the 
agreement and were entitled to possession so 
long as they continued to meet their pay
ments. and dismissed the action.—Court of 
Appeal being equally divided, the appeal was 
dismissed with costs. I.cekir \. Marshall 
11010), 10 O. W. R. 4SI. 1 O. W. X. sw.

Sale of patterns Obtained by misrepre
sentation of agent— 1 < tion for breach of con
tract-—Dismissed with costs.] Plaintiffs 
brought action to recover $348.02 for goods 
sold and delivered and $150 as liquidated 
damages for breach of contract. Defendant 
was a milliner and denier in fancy goods and 
agent for sale of paper patterns by R. & 
Co., business rivals of plaintiffs. Agent of 
plaintiffs induced defendant to enter into a 
contract with plaint iffdefendant believing 
her contract with It. & Co. expired in August. 
1008. As a fact her contract with It. & Co. 
was in force until August. 1008, and there
after until terminated hy three months’ notice 
in writing.—I.atchford. .1.. held, that plain
tiffs' agent having -ecu defendant's contract 
with It. & Co., had knowledge thereof, and 
had falsely represented to defendant that she 
was free to enter into a contract with plain
tiffs anil that defendant lmd relied upon said 
misrepresentation. Action dismissed with 
cost. McCall v Hickson (1011). 18 O. W.
R. 825. 2 O. W. X. St',7.

Sale of private banking business to 
chartered bank Hank became insolvent - 
Action to recover money and contract of 
sale. | -Defendants moved to cm down plain
tiffs’ judgment (lti O. W It. 133. 1 O. W. 
X. 8221 from $250 to $200 per annum on 
the ground that the average deposits did not 
amount to $400.000 according to a proviso 
contained in the contract of sale. -Teetsel, 
J., held, that tic circumstances that com
pelled defendants to give up business at that 
branch before the time fixed for determin
ing whether they should he relieved unde'* 
altove proviso was a misfortune which de
fendants must suffer. Telford v. Sovereign 
Hank (mill. 18 O. W It. 500. 2 O. W. N. 
833.

Security by transfer of chattels —
Condition-Breach of contrait — Remedy— 
Revendication — Action for damages.] — An 
agreement by which the maker of a note un-
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dermites, in case it is not paid at maturity, 
to transfer to the payee, ns security, certain 
specified movables of which he retains the 
possession in the meantime, does not give the 
payee the right to revendante the movables 
after the note falls due and remains unpaid. 
The proper remedy in such a case is a per
sonal action for breach of contract. Bavard 
V. Tremblay, 30 Que. 8. C. 423.

Sale of railway. I—An agreement for sale 
of controlling interest in Can. Atlantic Rw. 
Co., provided that on default of payments of 
purchase money, for bonds, on a certain day. 
the deposit paid thereon should he forfeited 
as liquidated damages. The bonds were not 
ready for delivery on appointed day and the 
purchase mouey was not paid. In an action 
by assignee of purchaser :—Held, that the 
evidence shewed that purchaser or his as
signee was restHinsihle for the non-delivery 
a ml non-completion of the contract ; that 
there had been default in payment of the 
price, and plaintiff could not recover. Action 
dismissed. Judgments of Court of Appeal for
Out . 21 U. !.. It. fW7. 12 O. W. It. 973, aud 
Malrt'c, J.. at trial. 11 <). W. It 151, affirmed. 
Sprague v. Booth. C. It. 1A. C. 263, 
(19(10) A. C. 576, 78 !.. J. I*. C. ItM.

Sawing logs Into lumber On mages— 
Costs. Spencer \. Collin*. ♦» t>. W. It. 290.

Service of mare—Negligence of owner— 
Liability for loaa of ware Notice a* to riak.) 
—The owner of a stud horse cm hire is hound
to set thui the servi........ mares takes place
in n safe and natural manner, and. notwith
standing notice to the public that such ser
vice is at the risk unci |>eril of owners of 
mans. Im is liable in damages for the loss <>f 
a mare killed, while being covered, by false 
penetration through Whnt of proper care by 
those in charge of the animals. Robidou* v. 
il ederrigle, 35 Que. 8. C. 174.

Storage of apples -In warehouse—Ad
vances against apples-—Demand for payment 
—Refused - - Apples sold by auction Action 
for conversion dismissed with costs. Parker 
X. BHgk I V 8. 1910). 9 K. !.. It. 94

Subsequent letter Satisfaction —Wai
ver -Kvidencc. Ileal v. Spramotor Co., 1 O. 
W R. 175. 4Wi

Substituted agreement — Amends — 
Negligence—Injury to horse -Hay destroyed 
by fire- Damages -Costs Set-off. Ihokt v. 
Cos/son ( N.W.I*. ). 5 W L. It 433.

Supply of charcoal — Shortage—Dam
ages— Indemnity- Relief over—Third party 
procedure—Appeal Provisions of order di
recting issue—Parties Company Assign
ment of rights to. |ieiiding action -Adoption 
of contract - Acquiescence. Deacronto Iron 
Co. v. Rathbun Co.. 2 (>. W. It. 414. 418. 3 
O. W. It. <8)7, 4 O. W. It. 44. 0 O. W. It. 088.

Supply of electrical energy —Implied 
contract to take whole supply Breach Con
struction. Ottawa Electric Co. v. Birka, 2 
O. W R. 949.

Supply of gas — " Keaervation •on- 
atruction of contract—Uamagea.] Held, on 
appeal, that where an instrument had been

reformed by the ir.tr-duction into it of the 
" reservation " of gas in question, the defend 
ants should have had determined by the trial 
Judge the meaning and effect of tin reform'd 
Instrument, and the nature and extent of 
damages recoverable under it. If plaintiff 
hud not been damnified that should have b . : 
shewn before reference commenced. Method 
of estimating damages discussed. Judgm.-n 
appealed from 10 <). W. R. 1017. affirmed 
Carroll v. Erie County Natural (la* and 
Fuel Co., 13 O. W. It. 795.

Supply of gas Shutting off—Non-pay 
meat—Other premi$e$.[—Under 12 V. <• l <; 
s. 20. where a customer of the Montreal tins 
Company has more than one building to 
which gas is being supplied, and he fails t 
pay for the gas supplied to any one of them, 
the gas company i- entitled to cease supply 
ing gas to all the buildings belonging to him 
Montreal (Sa* Co. v. Cadicur, Il Que. K B 
93. (Reversed. 28 S. C. It. 382, but rest or- l 
118901 A. C. 589.)

Supply natural gas To County IIom
of Refuge—lip town corporation- Breach 
contract—.t< /ton for damage* — Failure 
ga* wella—Appeal allowed—Action diavii*> 
irith coata. | — Action by the county of Kssi \ 
to recover $500 damages for an alleged breui-h 
of an agreement by defendants to supply tin 
County House of Refuge with natural v;i- 
from defendants' natural gas system, lie 
fendants pleaded that the agreement related 
only to their natural gas system as own. 
and operated at the time the agreement un
entered into; and those wells having been 
exhausted they were under no obligation t ■ 
supply gas obtained from another sourer. 
Divisional Court held that defendants' run 
struetinn of the agreement was correct. A 
peal allowed and action dismissed with on- •- 
Este» v. Leamington ( 19111, 18 O. \Y |{. 
092, 2 O. W. N. 751.

Supply slop-food for cattle —Breach 
Action fur damage*—Account a—-A very, < ■ 
Inference a - Countercloim — Ref crew ■
An action for damages for breach of con 
tract to supply slop-food sufficient fur prop 
nourishment of 1,200 cattle during the period 
in question.- -Boyd. held plainti V entitled 
to judgment for $000 in res|H‘i t of rent, and 
for $7.500 as damages for failure to supp! 
the amount of slop engaged to Is- furnish' ! 
which resulted in deterioration of the stock 
in weight and saleable value. Counterclaim 
dismissed with costs. If either party di> 
satisfied it may be referred to the Master 
to lake accounts with further evidence, /lean 
v. Corby Diatillcry Co. (1911). 18 o \V 
R. «81. 2 O. W N. 882.

Time for performance Service of d> 
tnand Mine en demeure.)—A debtor is not 
in default for non-performance of a contrn 
tual obligation until after a demand writ .-n 
or oral, according ns the agreement is in tic- 
one form or the other, even when a date has 
been fixed for its performance, if there is n » 
in addition, the stipulation that the lap- of 
time shall constitute a mise en demeure. 
Cardinal v. Monde, 31 Que. 8. C. 322.

Trade agreement — Breach of covenant 
—Partiea — Direct org of aaaociation lle- 
atraint of trade— Public policy Damage* \ —
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The defendant, with others, by a writing, 
covenanted separately with the plaintiffs, the 
board of directors of the Cheese and flutter 
Makers' Association of Western Ontario, that 
if he should at any time thereafter, within 
the province of Ontario, for the space of thre- 
years, violate the stipulations mentioned in 
the agreement, by directly or indirectly be
coming bound as a cheese or butter maker to 
make good to his employer any sum of money 
lost to him by reason of the inferior quality 
of the cheese made by him, except so far as 
such inferior quality may have been caused 
by his gross negligence, he should pay the 
treasurer of the board $2UU ns liquidated dam
ages, which should become part of the funds 
of the asocial ion.--This covenant was entered 
into for the purpose of preventing cheese 
makers from making agreements with the 
owners of cheese factories to become liable 
for the quality of the product even in the 
case of its inferi irity being due to the char
acter of the milk supplied. The defendant 
entered into an agreement in violation of his 
covenant :—Held, that the covenant having 
been entered into with the plaintiffs, they 
had a status to sue for the breach, without 
joining the other covenantors, although the 
agreement was mutually advantageous.—11. 
That the evidence did not support the de
fendant's contention that his signature was 
obtained by misrepresenting or misreading the 
document to him, so that he did not under
stand what lie was signing.- 3. That there 
was a good consideration for the covenant, in 
the benefit to the defendant, although no con
sideration was mentioned in the document.— 
4. That the agreement was uot in restraint of 
trade.—5. That the #200 mentioned in the 
agreement was to he regarded not as a penalty 
but as liquidated damages. Miller V. Thump- 
tun, 20 C. L. T. 77.

Transfer of interest in lands At/ion 
to vt azide'—Fraud — Miarepretenlotion— 
Reformation uj contract — Ternit—Cotta. | — 
Plaintiff brought action to set aside an agree
ment in writing, for the transfer of the 
plaintiff's interest in certain lands to the 
defendant, on the ground of breach thereof 
and deceit by defendant 'and for an injunc
tion to restrain defendant from dealing with 
plaintiff's land and for an account of defend
ant's dealings. — Sutherland, J., held, that 
the agreement should he set aside and cer
tain notes delivered up to plaintiff and de
fendant pay costs.— Divisional Court held, 
that the agreement should not be set aside 
except for fraud, and that no fraud had been 
shewn ; that as both plaintiff and defendant 
believed that defendant was to assume plain
tiffs liability, under the agreement, the in
strument should he reformed accordingly, if 
so desired, and defendant consenting to the 
reformation, the appeal should be allowed 
without costs, and action dismissed without 
costs, otherwise, the appeal should be dis
missed with costs. Steirart v. Dickson
i Htm. 18 o. W. R. 281, 1 O. W. X. 1038,
_ o. W \ 614

True*—1 Meatmen/ of damage»—.Sale of 
mining 'treat—Promotion of company—Fail
ure to deliver tecuritie»—Principal and agent 
—Account—Evidence — Salvage—Indemnity 
for necettary expenses—Lâche t - - Eatoppel.] 
—The plaintiffs transferred certain mining 
areas to the defendant in order that they

might he sold, together with other areas, to 
a company to be incorporated for the purpose 
of operating the consolidated mining proper
ties, the defendant agreeing to give them a 
proportionate share of whatever bonds and 
certificates of stock he might receive for these 
consolidated properties upon tin- flotation of 
the scheme then being promoted by him and 
other associates. In order to hold some of 
the areas it became necessary to borrow 
money, and the lender exacted a bonus in 
stock and bonds, which the defendant gave 
him out of those he received for conveyance 
of the properties to the company. After de
ducting the ratable contribution towards his 
bonus, the defendant delivered to the plain
tiffs the remainder of the proportion of stork 
ami bonds to which they were entitled, hut 
did not then inform them that such deduc
tions had been made, and they, consequently, 
made no demand upon him for the balance of 
their shares and bonds until some time after
wards. when they brought the action to re
cover the securities or their value: Held. 
affirming the judgment appealed from, Fultz 
v. Corbett, 1 E. !.. It. f>4. that whether the 
defendant was to be regarded as a trustee or 
as the agent of the plaintiffs, he was not 
entitled, without their consent, to make the 
deductions, either by way of salvage or to in
demnify himself for expenses necessarily in
curred in the preservation of the properties, 
and that, under the circumstances, the fail
ure to demand the delivery of the remainder 
of the securities before action did not deprive 
the plaintiffs of the right to recover.—If the 
defendant was to he considered a trustee 
wrongfully withholding securities which he 
was hound to deliver, he was liable for dam
ages calculated upon the assumption that they 
would have been disposed of at the best price 
obtainable. If. however, he was to be -e- 
ganleil as a contractor who bad failed to de
liver the securities according to the terms of 
bis agreement, he was liable for damages 
based nn the selling price of the securities at 
the time when bis obligation to deliver then 
arose. Maut-Y-Glo and Blaina Ironworks 
Co. v. Grave, 12 Ch. I>. 73$. The Steam th ip 
Carritbrooke Co. v. London and Provincial 
and General hit. Co., [11K)1 ] 2 K. It s*!1. 
and Withael v. Ilart <0 Co., 11$K)21 1 K It. 
4S2, followed. Me\ril v. Fultz. 27 C. !.. T. 
237. 38 S. C. R. 108.

Wintering cattle—Terms of contract — 
Redelivery — Evidence — Corroboration— 
Damages for detention—Counterclaim. Still 
V. Wa taon. 7 W. I 0.

Work nnd labour Implied stipulation.]
— Where the respondent contracted with the 
Government to execute for a term of years 
the printing and binding of certain public 
documents at stipulated prices, but the Gov
ernment did not expressly contract to give to 
the respondent all < r any of the said work :
— Held, that a stipulation to that effect could 
not be implied, and that there was no breav't 
of contra't l>\ reason of orders for work 
being vitbh. Id. Regina v. Demers, [11M0] A. 
C. ltti.

3. Building Contract.

Action for balance of contract price
—Counterclaim- Omission to do part of work

00



891 CONTRACT. 892
—Failim- to complete in workmanlike manner 
—Question of fart Set-off of costs Scale of 
costs. Ihnlti* v. Morrison ( N.W.T. ), 1 W. 
I. R. 104

Action for balance of contract price
Satisfaction of architect Ortificnte—Re

fusal of Fraud and collusion Construction 
of contract Condition precedent Waiver— 
Acceptance of work -V-w contract for extra
work Counterclaim Delay in completion of 
building—Loss of profits Remedying defects

-Evidence—Mechanic's lien -Costs, l'i/r v. 
O'Flynn, 7 W. L R. 452

Action for contract price—Completion 
of building — Specification -Acceptance—Oc- 
■upation.]—Held, that where there is a con
tract to erect a building according to certain 
>lH-cifications for a certain specified sum. 
such sum is not recoverable until the building 
is completed according to specification, unless 
the owner accept the work with knowledge 
of the defects, or has done something from 
which a new contract to pay can la- inferred. 
—2. That occupation of a building by the 
owner who, before entering, has complained of 
lb-- non-completion according to contract, is 
not. without other evidence, such an accept
ance as will entitle the contractor to recover. 
It rolcy \. MilU, 7 W. L. R. 065, 1 Sank. !.. 
R. 20.

Addition to cottage - defective work- 
maim hip Abatnnent of price. J — Plaint iff 
sued before justices of the peace for work 
done, and materials supplied in connection 
with the erection of an addition to a cottage._ 
Defendant relied upon certain defects in the*
workmanship : //</</. that the il lied con
tract that the work should be don* in a work
manlike manner, was not one going to the 
essence of the contract, but that defendant 
was entitled to an abatement of price on 
account of defects :—Held, also, that if the 
magistrates had jurisdiction in respect to 
plaintiff's claim, they had jurisdiction to con
sider how much the price should be abated for 
defective workmanship. Mattinaon v. Hew- 
*0/1. 4.1 X. 8. K. 33V. « E. L. R. 5H8.

Architect's certificate — Condition pre
cedent to action—Counterclaim — Defective 
work Acceptance—Delay Waiver. Waugh 
V. (Iroyaon (N.W.T.), 2 W. L. R 330.

Architect's certificate — Finality -Ac
tion Condition precedent.] — The written 
contract between the parties provided that 
the plaintiffs were to erect and complete a 
building for defendant ai-cording to certain 
drawing- and specifications by a fixed date, 
and to the satisfaction of an architect named, 
to be certified by him under his hand forth
with after completion, it also provided for 
payment on tin- certificates of the architect 
of HT» per cent, on tin* work done from time 
to time, ami that the balance unpaid "I, the 
completion of the work should become pay
able within one month after the architect 
should have certified. The architect gave two 
so-called final certificates, the first of which 
was in part as follows : “ I hereby certify
that I>. Bros, are entitled to $410.30, in full 
for the above contract ami extras, less $4.25, 
which amount may lie held hack till the 
items of work in the following list are done." 
It proceeded to specify the items covered by

the $4.25. mid added : “ Note -j consider th“ 
guarantee in specification will cover any leak 
in roof.” Tin- contractors had in the specif] 
cation guaranteed the roof for five years 
against ordinary wear and tear Annexed to 
and forming part of the certificate was a 
statement shewing that in arriving at tin- 
sum of $410.33 a deduction of $50 had b-en 
made for bad floor. &e." The second and 
Inst certificate of the architect was as fol
lows : " This is to shew that by certificate
given by me on 23rd January, 1000, I certi
fied that I). Bros, were entitled to $410.3'l. 
from which the amount of $4.25 was *|. 
ducted to cover some small items left undon- 
These have now been attended to, and 1 
therefore certify that i>. Bros, are entitled In 
$410.30 in full of contract and extras 
Held, that the two certificates should be read 
together, and being so read they shewed that 
in respect of the floor and roof the work had 
not been properly completed, and did not con
stitute a certificate that the contract work had 
been completed to the satisfaction of tie- 
architect; and such a certificate was a condi
tion precedent to the plaintiff's right to r- 
cover. Davidson v. Francia. 22 C. L. T. 32S. 
14 Man. !.. R 141.

Architect’s certifient* Liability 
mener - Delay in completion — Penalty 
clause— lFoi'rer.l — Where, under the terms 
of a building contract, the work is to be don- 
under the direction and to tin- satisfaction 
of the architect, who is given authority to 
grant a final certificate, and tin- architect 
certifies to its completion : — Held, that, in 
the absence of fraud or collusion, the certifi
cate of the architect is so far binding upon 
the proprietor that he cannot contend that 
the work was not done in accordance with ila- 
plans and specifications, and it is immaterial 
whether th«- proprietor had knowledge of Ins 
intention to grant it or that he consented to 
or forbade its Is-ing granted; if the cert in 
••ate is untrue, the remedy is against the archi
tect. A provision in a building contract that 
the architect's certificate should not lessen 
the contractor's total or final liability, up
held, as a matter of construction, to apply 
not to the final certificate, but only to pro 
cress certificates. A provision in a building 
contract for liquidated damages for non-com 
pletion within the prescribed time, stibji< 
expressly to a further reasonable length of 
time for delays caused by changes iu tie 
plans and specifications, is not discharged 
delays caused by such changes. .4liter, if 
no provision has been made for such exten
sions. Where the contract gives to the archi 
teet authority to settle all disputes, matters 
about which no dispute had been raised w le n 
he gave his final certificate are not concluded 
thereby. As a matter of construction it w:t- 
held that the contract gave the architect no 
authority to grant extensions of time on ac
count of changes in plans, except upon • 
dispute arising. Where the contractor is t-. 
"pay or allow to the proprietor" a certain 
sum ns liquidated damages, it is not necessary 
that it should Is- retained from the contract 
•rice or fixed by the final certificate. Delay 
n the completion of the contract causi-d by 

the proprietor’s neglect to complete work 
which it was neces-'-y should first lie don 
before the contractor could continue work 
under the contract, does not operate to d:-
- harge the contractor from tie- p<null -
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I••HH notice of the coniracior’s work having 
reached the atage nt which the proprietor 
should <io hi» part of the work had been re
ceived by him. Neither the proprietor'» en
tering into occupation of the building on com
pletion of the work, insuring it, nor milking 
payment on the contract price, after the 
time for completion, and after actual com
pletion of the work, operate* as a waiver of 
the penalty clause. Though perhaps on the 
giving of his final certificate the architect 
became functus officio, his estimate of the 
proper allowancte i" be made was a< pled 
as reasonable and allowed by the Court, in 
reduction of the penalties payable for delay 
in completion. McLeod v. Wilson, 2 Terr. 
L R. 812.

Architect to superintend building—
1 hsence from the work—Reduction of salary 

agreed upon.] — An agreement whereby an 
architect undertakes to prepare the plans and 
specifications, receive tenders and award the 
contracts, direct the contractors ami superin
tend the work of erecting two houses, cre
ate* a divisible obligation which is capable of 
being executed by parts. It follows that the 
absence of the architect from the work dur
ing the course of its completion merely gives 
the proprietor the right to reduce the salary 
agreed upon in pro|>ortion to the damages he 
lias suffered. Judgment in 3G Que. S. C. 57, 
•-. versed. Mann v. Rudolph, 37 Que. S. C. 
366.

Assignment of moneys due — Action 
brought in name of ussiguor Assignment of 
chose in action Delay in completion of con
tract Penalty—Verbal extension of time by 
architect — Penalty or liquidated damages -- 
Delay caused by act of owner. ]—The plain
tiff entered into a contract with the defend
ant to erect a certain building, to be com
pleted within a limited time, and a penalty 
of #25 per day was stipulated in case the 
building should not be completed within 
that time. The building was not completed 
within the time limited, but it appeared that 
the delay was due to the failure of the de
fendant to furnish certain material which he 
undertook to furnish. The contract provided 
that the architect might grant an extension, 
and required him to certify to such exten
sion. The architect verbally extended the 
time, but did not certify to it. It also ap
peared that the plaintiff had assigned all 
his interest in the claim sued for to a third 
party Judgment having been given for the 
plaintiff without any deduction for the delay, 
th- defendant appealed:—Held, that, while 
by the provisions of c. 41 of C. O. ISOS the 
assignee of a chose in action may bring an 
action in his own name, yet, as by such 
Ordinance the right of the assignee to pro
ceed as if the Ordinance had not been passed 
is expressly reserved, ami ns the previous 
practice required the action to be brought 
by the assignor, the action in this case was 
properly brought.—2. That the parties hav
ing expressly agreed upon a " penalty " of 
#25 per day upon default, such sum could 
not be regarded ns liquidated damages or 
otherwise than as » penalty. 3, That, ai it
appeared that the delay was caused by the 
default of the defendant, the plaintiff was 
by such delay exonerated from the penalties 
and excused from the performance of the

work within the time limited. Covert v. 
Janzen (No. 2». 1 Hash. L. R. 429. 9 W. L. 
R. 2k7.

Balance — Counterclaim — Evidence. 
Break en rid ye v. Mason, 1 O. \V. R. 529.

Breach Dismissal of contractor—Archi
tect’ no ' Run lay Fraud.
I nderson v. ('handler, 1 O. W. It. 417, 2 O.
w. it. ist;

Breach —-Negligent work—Responsibility. 
Ilugar v Hagai, 1 O. W. R. 7S.

Bridge for municipal corporation -
Contract declared forfeit by engineer Work 
completed by corporation — Construction of 
forfeiture clause—Right of contractors to re
coupment of moneys expended on plant and 
preparation for work — Benefit accruing to 
corporation — Indemnity against loss -Ac
count -Difference between contract price and 
costs of completing work — Acceptance of 
bridge -Waiver of certificate.]—Plaintiff B. 
entered into a contract with defendants to 
build n bridge for them. Subsequently B. 
took 8. into partnership with him. The 
work not progressing satisfactorily defend
ants. under the special terms of the contract, 
took it over and finished the bridge. S. acting 
as fon-man. Defendants- accepted the bridge: 
—Held, that plaintiffs entitled to an account 
of what defendants have expended, any bal
ance of the contract price to he paid into 
Court for the plaintiffs. Buchanan v. Win
nipeg. Stewart v. Winnipeg, 12 W. L. R. 
G13.

Changes In work—Delay — Damages— 
Provisions of eon tract — Architect — Pinal 
certificate- Condition precedent—Collusion— 
Evidence—Correction of mistake—Waiver- 
Extras contemplated by contract—Work out
side of contract—Distinction — Construction 
of contract — Specifications — Statement 
Payment — Estoppel — Substantial perform
ance—Trifling matters uncompleted—Right to 
final certificate — Judgment directing archi
tect to hold inquiry and issue certificate— 
Costs. |—In an action to recover the balance 
of the contract price of a building and ex
tras. the plaintiff, the contractor, alleged that 
by reason of the making of certain changes 
mentioned, not included in the contract, he
was delayed in the construction work under 
the contract, and suffered damage and in
curred expenses thereby : -- Held, that the 
plaintiff was not entitled to damages by rea
son of the making of changes in the con
struction work, because he had agreed to 
make and had stipulated that he should be 
paid for making the very changes in the 
construction referred to ; and evidence in sup
port of this allegation was rejected.—By the 
contract, the building was to be erected ac
cording to certain plans and specifications 
prepared hy the defendants J. and B„ archi
tects, and all payments were to be made upon 
the written certificates of the architects to 
the effect that such payments had become 
due, and it was provided that, before the 
issue of the final certificate, the contractor 
should furnish evidence of payment to ma
terial-men and workmen. The contractor en
tered upon the performance of the work, and 
from time to time received certificates from 
the architects, the amounts whereof were
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peu! : hut a linn I certificate wee refuaetj, 
«in! tin' settee w*s brought to recover 
payment from the owner* and to compel the 
architect* to give a certificate:—Hi Id. that 
the plaintiff was not entitled to recover with
out the certificate of the architecte, that be
ing a condition precedent to payment, and it 
not being e*tabli»hcd that there was collusion 
between the owner* and the architect*.— 
During the course of the work the architects 
gave the plaintiff a progress certificate for 
a payment of #*’>,000. The defendants re
fused to pay it without seeing the architect*. 
It wan then discovered that a mistake had 
been made, and a new certificate was issued 
in lieu thereof, the amount of which was 
paid to the plaintiff's agent. It was con
tended that the architects could not alter a 
certificate or issue a new one, and that there 
was. therefore, collusion covering the whole 
of the transaction: Held, that, if the archi
tect* had not the right to correct u palpable 
mistake land, Kimble, they had the right i, 
the plaintiff had waived the illegality or im
propriety by accepting and appropriating the 
money under the substituted certificate, and 
by afterward* applying for and obtaining 
certificate* for future payment* based upon 
the substituted certificate.—It was further 
urged that, if an architect refunes to certify 
in pursuance of the contract, and the owners 
remain passive, and by that means retain 
money which belongs to the contractor, there 
is evidence of collusion Held, that that 
would at most he prima fain evidence of 
collusion, ami that the facts in tills case 
completely rebutted any such prima facie 
presumption.—Clause 3 of the contract pro
vided that “no alterations should be made 
in the work shewn or dewritied by the draw
ings and specifications, except upon n written 
order of the architect, and. when yo made, 
the value of the work added or omitted shall 
be computed by the architect, and the amonut 
so a«rcrtained shall be added to or deducted 
front the < notract price." The question arose, 
wha part of the work done was “extra" 
in regard to th* contract, and what part was 
outside of it :—Held, that work may lx* per
formed that is entirely outside of the con
tract. and I* not covered by its terms; and 
in ibis case having regard to the provision* 
of clause .'I, any work done which was not 
an alteration in the work shewn or des
cribed by the drawings and specifications, 
would not come within the terms of the con
tract.—The specifications contained the fol
lowing provisions; "The contractor shall not 
deviate front the plans and specifications 
without the written consent of the architect. 
No claims for extras will he allowed without 
the wriiten order of the architect. Should 
the owner decide to make ny alterations in 
I
alteration* shall in no way invalidate the 
original contract : **—Held, t lat these pro
vision' did not extend the operation of the 
contract beyond what was held to be its 
wo|h* under clause 3 of the contract itself.— 
The plaintiff furnished a statement of extras, 
and was paid in accordance therewith, upon 
certain conditions :—Held, that the plaintiff 
was precluded from insisting upon any claim 
for extras beyond what were set out in that 
statement.—The evidence shewed that, al
though some pieces of work of a trifling 
character were unfinished that ought to have 
been done under the principal contract, It

ha j been substantially performed. The archi
tects pointed out what had not been dour, 
and the plaintiff did it, but they omitted tô 
refer to three trifling matters which bad not 
in fact been attended to:—Held, that the 
substantial performance and the acquies- 
fence of the architects entitled the plaintiff 
to a final certificate.—Munro v. Huff, s K. 
& B. 738, followed :—Held, also, that, ns 
against the architects, the plaintiff was en
titled to judgment directing them to bold an 
enquiry and issue a certificate.—Mahon, y >-. 
Li Rcnnetel, 13 N. S. W K. (Eq.i 7. ap
proved and followed.—Form of judgment and 
special disposition of costs.—Lawrence \ 
Kern (lttlO). 14 XV. L. R. 337, 3 Sa*k \. 
R 233.

Completion of work — Satisfaction 
architect—Collapse of building — Refusal of 
contractors to reconstruct and complett U 
covery by owners of mon, y expended for that 
purpose—Itamaijrs for d< lay—Terms of con
tract Homages for loss of business—Injury 
to floods in building—Counti rrlaim—Extra \ 
—The defendants contracted to erect a build
ing for the plaintiffs and to complete it by the 
10th January. On the Stli June, three weeks 
after the defendants hud, according to their 
own story, completed the building, it col
lapsed. because, as was found, the atone work 
in the foundation bad not been properly done. 
The contract said that the work was to in- 
done to the satisfaction of the architects, and 
also that no certificate given or payment made 
under the contract, except the final certificate 
or final payment, should be conclusive evi-
dence of the performance of the couti 
either wholly or in part, and that no pay
ment should lx* construed to be an accept
ance of defective work or improper mat- r 
ials—Held, that no such direct expr -si ii 
of satisfaction was ever made by the archi
tects as should be held, in the circumstan> • 
of the case, to be binding upon the plaintiffs 
whose agents they were. The work in f t 
hail not been properly completed, ns the 
lual collapse shewed, and. in such cim: 
stances, any expression of satisfaction by tin- 
architects must, in order to bind the pi : a 
tiffs, Ih* clear and unambiguous, and mn-i 
not Is* merely inferred from the facts prnv : 
—On the Ktli June, then, the defendants h i ! 
not completed the work to the satisfaction - f 
i he architects, and, when the building mi tl r 
day collapsc-d, they were still hound to Mike 
up the work and complete it. A proper notice 
was given to them, asking them to do so. 
and they refused. After the necessary ti 
stipulated for in the contract had elapsed, 
the plaintiffs went on and completed, and wen- 
entitled, under the terms of the contrait. ' - 
recover from the defendants the amount' i-x 
ponded by them in reconstructing the Inil 
ing and finishing it according to s- vi 
fications.—The plaintiffs were also entitled to 
recover at the rate of #17 n day (fixed by the 
contract t for the lime which elapsed between 
the 10th January and the date on which they 
entered into complete use and possession of 
the building. As the contract did not author
ise the plnintiff* to deduct this amount from 
payments made, their omission to do *o did 
not prevent them from recovering. Tin* 
plaintiff* were not entitled to damage* for 
loss of business owing to the delay after the 
collapse, there being no definite evidence to 
sustain a claim therefor—Nor were they
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entitled to <lnmnVi's for Implements injured 
in the fall of the building they entered into 
possession before completion of the building, 
at their own risk. - On the defendants’ count
erclaim they were entitled to credit for such 
charges ns should he found upon a reference 
to he properly due in respect of extras. Cock- 
shutt Plow Co. v. Alberta Building Co. 
(10101, 13 W. L. K 234.

Condition precedent — Performance 
of icork in a “good and irorkmanlike man
ner ” — Faulty trorkmanthip Acceptance 
— (quantum i al> hot. | - Plain iff agreed to
remodel defendants’ house “ in n good and 
workmanlike manner and according to the 
best skill and art."—field, that the perform
ance of the work in this manner is a condi
tion pi - edent, and not having peri rraed the 
contract is not entitled to be paid. He can
not recover on a ijuantum vulcbat, for there 
is no evidence of a contract to pay on that 
basis. When the plaintiff claimed he had 
finished the work lie withdrew, leaving de
fendants in possession. This is not a waiver 
by defendants. Cole v. Smith, 13 O. W. It. 
774.

Conditions — Extras — Certificate of 
tuprrinfendent.] — A contract for the car
penter’s work at the defendant's house pro
vided that the contractor should he paid for 
work and extras, if any, “on certificate of 
superintendent of work." The contractor 
died after doing part of the work, and the 
plaintiff thereupon agreed to deliver at the 
hou le ' ail ; he material referred i’i h" 
late (contractor’s) contract, and all the con
ditions of that contract arc to apply." The 
superintendent of the work was a relative of 
and indebted in a large sum to the defendant, 
and the plaintiff did not know this. Dis
putes having arisen, the superintendent of the 
work gave to the plaintiff under the defend
ant’s instructions a certificate that the plain
tiff had furnished all the material accord
ing to specifications, “except small matters 
which I will adjust under the terms of the 
contract —/hid. that as to the extra mater
ial furnished by the plaintiff the condition ns 
to the superintendent’s certificate did not 
apply; and that at all events the certificate 
in fact given put an end to the contract and 
relieved the plaintiff from doing anything fur
ther under it, so that the non-completion of 
the ••small matters” in dispute formed no 
defence :—field, a No per Armour, C.J.O., that 
the relationships, family and financial, of the 
superintendent to the defendant should have 
been disclosed to the plaintiff, and that under 
the circumstances the plaintiff was not hound 
to obtain a certificate at all. Ludlam v. Wil- 
*««. 21 C. L. T. 564, 2 O. L. K. 541).

Construction — Location — Plana and 
specifications — Deviation — engineer — 
Certificate—Jury—Acceptance of work.] — 
M. &. S. contracted with the defendants for 
the construction of a half mile track on the 
Provincial Exhibition grounds at Halifax. 
Under the erms of the contract, of which 
certain plan and specifications were made a 
part, the track was to be located ns nearly 
as possible on the lines shewn on the plan, 
and the exact location was to be staked out 
by the engineer or his assistant :—Held, that 
the word “ location ” referred only to the 

c.c.L.—28

horizontal location of the track, and had no 
reference to the grading or sub-grades.—It 
wa* required by the specifications that the 
trni-k should be finished to the required grades 
in every particular, and that the decision of 
the engin-*.»? on any matter conneded with 
the grading *>r lines should be final ; also, 
that no deviation should be allowed from 
the plans and specifications unless directed 
by the engineer in writing :—field, that the 
construction of the track a foot lower than 
as shewn in the plans was a deviation, and 
that the placing of stakes by the engineer 
or his assistant, assuming it to have been 
done, was not equivalent to written instruc
tions making a change in the terms of the 
contract.—2. The height and width of the 
track, grades, etc., being fixed by the plans 
and specifications, and th.- only duty of the 
en* neer being to that the contractors 
built accordingly, the finding of the jury that 
the contractors were misled by slakes placed 
by the engineer or his assistant, wa< irrele
vant.—3. The engineer being the sob» judge 
as to whether the c. ntract was completed to 
his satisfaction or not. a finding of the jury 
that it was ’* practically completed.” was 
irrelevant and must be set aside.—1. it was 
not an acceptance of the work for the defend
ants to take possession under a provision of 
the contract enabling them to do so in the 
event of the contract not being completed 
within the time specified. Courtney v. Pro
vincial Exhibition Com mixtion, 2 E. L. R. 
229. 41 N. S. R. 71.

Contractor who delivers n building 
erected under a penalty clause, has the 
right to receiver the balance due on the con
tract price, after allowance has been made fnr 
the» doing over of faulty work and for the 
damages resulting from the delay in complet
ing the contract. The proprietor will not he 
permitted to claim, by a cross-demand, by 
reason of such faulty work in addition to the 
cancellation of the contract, complete im
munity from the payment of the contract 
price, including the reimbursement of the 
amounts paid on account and the tearing 
down of the work. Favreau V. Rochon 
(1010). 28 Que S. C. 421.

Defects in building- Damages. Brag- 
Icy v. Nelton, 2 E. L. R. 339.

Deduction for portion of work dis
pensed with — Waiver of performance. 
Reid v. McDonald (190»*,), 1 E. L. R. 171.

Delay—Fxtras—Penalty — Alteration» — 
Written order of architect—Onu»—Disputed 
itema — Appeal.]—A building eon tract con
tained a provision that the work should he 
completed by the contractor by a specified 
date, with a penalty of $5 a day, ns liquidated 
damages, for each day that the work should 
remain unfinished after that date. It was 
agreed, on the par? of the defendant, that the 
contractor should he put in possession of the 
premises, and should be furnished with the 
lines and levels, by another fixed date, and 
that, for every day tlu.enfter, he should be 
entitled to have two days added to the time 
for the completion of his contract. It was 
further agreed that the contractor should 
have no action for damages, or otherwise,
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against the defendant by reason of aaic 
delay:—Jit Id, that the clause of the contract 
denying the plaintiff's right to nn action for 
damages applied to the giving possession of 
the premises only, and not to the delay In 
furnishing lines and levels and that the plain
tiff was entitled to recover for extra work 
resulting from the latter delay:—Jit Id, also, 
that the delay In putting the plaintiff in pos
session of the premises, and in furnishing 
lines and levels, anil delay caused by 
extra work which he was called upon to 
do, relieved the plaiutiff from the obligation 
to complete his work by the date agreed, ami 
that the defendant was debarred from en
forcing payment of the penalty. One of the 
clauses of the contract provided that, if
alti n v n required In the work, a fair
and reasonable valuation of work added or 
omitted should be made by the architect, and 
that the sum payable to the plaintiff should 
be inercas -d or diminished by such amount, 
provided that, where the amount was not 
agreed upon, the contractor should proceed 
with the work on the written order of the 
architect, and that the amount payable there
for should be fixed us further provided:— 
Held, that alterations under this clause only 
required a written order where the architect 
and contractor differed ns to the valuation; 
that the furnishing of plans by the architect, 
shewing additional work, was u “ written 
order” within the meaning of the contract; 
that the burden was upon the plaintiff of 
shewing that work claimed for as extra was 
ordered by the architect. In determining the 
amount to which the plaintiff was entitled for 
extra work the trial Judge had the assistance 
of an assessor, but the Court, on appeal, were 
not furnished with the assessor's report, or 
with the reasons for allowing the plaintiff 
different items claimed by him:—Held, that 
the Court could not adopt the views of the 
trial Judge and ,Ke assessor, as to disputed 
Items, in these t.f^UMstances, but must con
sider the different items and the evidence 
hearing upon them, and that the amount 
allowed, living excessive, should be reduced. 
Munru v. To ten of Went ville, 3(1 N. 8. it. 
313.

Delay caused by other contractors
Failure to notify architnt — Time—Exten
sion—fmalty—Liquidated damage» — Relief 
against—Extra»- ’.stoppel. |—The plaintiff's 
contract lanind him to complete a building 
fur the defendant within a specified time, and 
to pay a penalty of 820 a week in case of 
delay beyond the time, subject to clauses pro
viding for an extra time allowance in case 
the plaintiff sb< 'd be obstructed or delayed 
•'in the proton ton or completion of the work" 
by the act. r gleet, delay, or default of the 
owner or tl architect or of any other con
tractor on the house, but that “ no such allow
ance shall be made unless a claim therefor Is 
presented in writing to the architect within 
30 hours of the occurrence of such delay:" 
—J/eld, that the plaintiff was found by this 
last proviso, and was liable for the stipulated 
penalty, although the delay In completion was 
entirely owing to causes beyond his control, 
and a large part of it look place before he 
commenced bis work at all, ns be had failed 
to give notice in writing to the architect of 
any claim for extra time allowance.—fonts 
v St. John's College, L. It. <> Q. B. 115, fol
lowed.—(2) -X* the trial Judge found that, as

a matter of fact, the defendant was not re
sponsible for any part of the time hist, and 
he suffered from the delay damage to tin- 
extent of 820 lier week, the case did not come 
within ».-s. (c) of s. 38 of the King’s Re h 
Act. giving the Court power to relieve against 
agreements for liquidated damages,— cn Th- 
allowance of |20 per week should he niii.le 
only from the lime named in the contract for 
the completion up to the l!)th January, V.*M. 
and not up to the date of the actual 
completion, because the defendant or-' i d 
some extra work to be don. which was 
only commenced on the 10th January, and 
that estopped him from claiming damages 
for delay beyond that date.—Holme v. (hippy. 
3 M. & W. 387, Westwood v. Secretary of 
State for India, 7 L. T. 73(1, and l)odd \ 
Chur ton, [1807| 1 Q. B. M2, followed. Urey 
v. Stephens, 4 W. L. It. 201, Ki Man. L. R 
18».

Extra work Covenant that balanec of 
price and cost of extras shall he subjeet t» 
architect's certificate — Clause, comprime»- 
soi re. |—A covenant in a contract for the 
erection of a building for a stated prie., 
that the architect may order alterations in 
the course of the work, entailing a propor
tionate Increase or diminution in tin- price, 
takes the contract out of the operation of 
Art. KMX) C. <\ and renders the restriction 
therein, as to recourse for cxtrai work, in
applicable.—A covenant in n contract for tin- 
construction of n building according to a 
plan and epeciflcntione, that the balat
the price and of all extras shall be paid by 
the proprietor to the contractor, on delivery 
by the latter of a certificate of the architects 
that the works are completed ami that i 
stated sum is due, as a net balance, and that 
no account will lie unless such certificate 
produced, is in the nature of an agret-mvn 
of submission to arbitration (clause compi"- 
missoire t, ami of no binding force, as ■ 
does not contain the essentials required l-y 
Art. 1434 ('. I*. — Hence, the product i:: 
of the certificate is not a condition precedent 
to the right of the contractor to sue for the 
balance of the price and the cost of tin- 
extras. Quinlan V. Redmond (1»10> J'.t 
Que. S. C. 145.

Extras -Absence of written order Want 
of authority — Blending - Counterclaim 
Costs. Williams v. Cornwall Paper Co., » 0. 
W. R. 111.

Extras- Architect—Bet off—Cost of <■ ca
plet ing work. Smith v. Glints (Man.), 5 W.
l. n. m

Extras- 1 uthority of agent—Setting aside 
findings of jury.]—-M. contracted to erect . 
building in Vancouver for the defendants, a 
Milwaukee company, the contract providing 
that no extras would be allowed unless their 
value was agreed upon and indorsed on the 
contract. S.. who had Intended to occupy 
the building for the purposes of a bottling 
company, of which he was a member, ordered 
extras, but no indorsement thereof was made 
on the contract, lu nn action by M. for the 
price of the extras, the jury found "that K., 
as authorised agent for the company, ordered 
the extras for if, and that it did either hold 
out or permit 8. to hold himself out asjti 
agent for the purpose of ordering extras:"—
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Held, that such indorsement on the contract 
was a condition precedent to the plaintiff's 
right to recover. McKinnon v. Pabut Brew
ing Co., 22 C. L. T. 8», 8 It. ('. it. 285.

"Extras. Brine v. Shearing, 2 R. L. It.
k

Extras — Certificate of architect.] ■— The 
certificate for additional work given hy the 
architect of the owner after the completion 
of the work will avail, instead of the author
isation in writing of the owner required by 
Art 1000, C. C. Bayard v. Drouin, 22 Quo. 
». C. 420.

Extras — Onus—Date of completion — 
Quality of work—Mechanics’ liens—Constitu
tional law — Mechanics' Lien Ordinance — 
Priority of lien over mortgage—Ultra vires— 
Land Titles Act. Wit hey v. Franeomb (N. 
W. T>. t; W. L. R. 300.

Extras—(M// testimony—Tender.] — F. 
had contracted with L. to build a warehouse 
and do certain repairs, by an agreement in 
writing, giving certain details of the work 
*o be done, but unaccompanied by a plan. 
Tie contract price was $1,100. F. claimed 
$32.o.Ï for extras which he maintained were 
authorised by L., but which L. denied. At 
lie trial F. offered oral evidence in support of 

his claim for extras, and L. objected, setting 
up Art. It'10:—Held, that Art. 1000 of the 
Code must be interpreted strictly. (2) When 
it is a question of a contract unaccompanied 
by plans and d- finite specifications, but re
lating to building and repairing buildings, 
either erected or to be erected, described in 
n writing giving certain details of the work 
to be done, >t is not a case for the application
of irt 1610, and oral • be ad
duced to prove the doing of work outside the 
contract, mil the cost thereof, without the 
production of any writing authorising them. 
1 arriérait \. Boy, 15 Que. S. C\ 00, followed. 
(3) A tender to avail should be made in 
he terns of Art. 1103, C. f’. and especially 

in Ieg.il tender, if it is a question of money, 
and Including the amount of the coats, if 
made after action brought. Fcrland v. La- 
famine, 27 Que. ». C. <50.

Failure of contractor to do work 
within time agreed Owner stopping work 
"ii niilding—Express promise to pay for work 
don—Consideration — benefit — Counter
claim—Damages. Yogan v. Barry, 7 W. L. 
U. 812.

Faulty construction - Extra work — 
Specificationt—Delay — Quantum meruit — 
Reference. Metallie Hoofing Co. v. City of 
Toronto, 3 O. W R. 646. •< O. W. R. 056.

Findings of referee—Appeal — Amend
ment—Reformation—Costs. Coring v. Hair- 

5 O. W. R. 529.

Implied conditions -Contract for carry-
v out lapsed contract — Commercial eOfi- 

harts—Oral testimony. 1—When a building 
eontraet has not been executed in the speci
fied time and has lapsed, and the parties 
enter Into a new one for the same work, at 
an advanced price, the following year, they

are presumed to intend the other conditions 
of the former contract, as to time and season 
of performance, to apply.—2. Building con
tractors are traders, and contracts between 
them for the performance of their work un
commercial, and oral testimony is admissible 
to prove the circumstances ami conditions 
under which they are made. Page v. Con
nolly, 35 Que. ». c. 121.

Material supplied not covered by
contract -Damages — Arbitrator — Bias— 
Lien. Piggott v. Toronto Bubher Shoe Mfg. 
Co., 1 O. W. It. 541.

Oven included in contract for build
ing — Defective construction — Collapse — 
Acceptance- Vndertaking or guaranty—Fire 
caused by collapse—Destruction of building— 
Mcasun of damages—Finding of fact of trial 
Judge— Bcvcrsul by Appellate Court.]—The 
defendant contracted with the plaintiff to 
erect a building, including a bake-oven, for a 
stated price. The defendant sublet tin* erec
tion of tile oven to M. After the completion 
of the oven the plaintiff complained that the 
arch was so constructed as to be in danger 
of falling, but both the defendant an ! M., 
after examining the oven, assumed to con
sider it to be properly constructed The 
plaintiff called in an expert, who reported 
that tin* oven wi'i in danger of collapsing. 
The defendant having called upon the plain
tiff to fulfil his part of the contract by giving 
a mortgage as curlty for the contract price, 
the plaintiff dcuiurr.d that the oven was not 
properly constructed. But in March, 190.8, 
the plaintiff agreed to pay the defendant the 
contract price in manner set out in a letter, 
still Insisting, however, that the oven was im
properly built; whereon the defendant 
wrote to the plaintiff that ‘‘If what you 
dread," that is, that the oven would fall 
down. “ happens, why it will be put right.” 
The plaintiff went on using the oven for 
about six months from its completion, when 
a fire occurred in the bake-house in which the 
oven was, injuring the bake-house and the 
main bulldr - adjoining it:—Held, u^n the 
evidence, reversing the finding of Martin, 
J., the trial Judge, tbat the fire originated 
from the collapse of the oven; and the plain
tiff was entitled to recover damages from 
the defendant.—There was no serious conflict 
of evidence, and the Court could draw the 
inference from the facts without violating 
the rule that, where the evidence is con
flicting. the finding of the trial Judge will 
not lightly be interfered with.—Held. also. Ir
ving. J.A., dissenting, that the plaintiff was 
confined to such damages as the parties had 
in contemplation, namely, the damages to the 
oven itself.—Per Irving, J.A.. that the plain
tiff was entiti <1 to damages for loss of the 
use of the building, and the estimated cost 
of re-building, hut not loss of profits. Baker 
v. Atkins (1010), 13 W. L. R. 327. 1Ô B. C. 
R. 177.

Parol evidence to vary — Statute of 
Frauds—TFrfffcn agreement to bat'd house— 
Contemporaneous oral agreement to accept 
conveyance of land as part of price—Consist
ent agreements standing together—Offers to 
convey—Lien on land for amount overpaid 
and costs—Deformation of contract—Form 
of judgment. |—Action for balance due on a
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building contract, which whs in writing. 
Defence that for the balance owing the plain
tiff bad ngreed to accept certain lots, but 
this did not appear in the written contract. 
The tria! Judge reformed the contract and 
dismissed the action. On appeal, held. that 
parol evidence of the agreement 11s to the 
lots was admissible; that the Statute of 
Frauds did not prevent the real agreement 
living set up. Judgment for defendant, who 
is given a lien ou the lots fur the amount 
overpaid. Eaton v. Crook, 12 \V L. 1{. 058.

Payment of price -Time—Duplicate in
struments—Discrepancy — Extras Delay 
—Inferior work—Failure t-> supply money to 
pay workmen—Mechanics* liens- Judgment

Reference — Account - Secret commis
sions. Hater v. Brown (Man.) "2 W. i,. R. 
3»

Plans and specifications — Failure to 
comply with—Absence of acceptance o/ work 
actually dom “ Substantial performance ” 
—Dismissal of action on contrait Implied 
contract to pay for value nf icork done — 
Atm ndment — Inf creme—Taking possession 
of building—ll'airrr—A< eeptanre — Absence 
of k noir ledge of breaches— Entras Exprès» 
nr implied request—Counterclaim Homage»

Di lay l‘< unity - /,’• lit f agaii it. | Rj •
wri ■ ii agreement the plaintiffs 
build and furnish all material for a certain 
building for the defendant, according to plana 
and specifications, for a lump sum of $4.367, 
payable in "3 equal payments, one to he 
made when roof is on building, one when 
plastered, balance when job is completed «30 
days after completion of building) —Held, 
Upon the evidence, that the plaintiffs had not 
built and furnished all material for the de
fendant’s building according to tthe plana 
and specifications ; and there was no evidence 
that the defendant had accepted what work 
the plaintiffs did do as a fulfilment of the 
contract; the plaintiffs were, therefore, not 
entitled to recover upon the written contract. 
—The doctrine of “ substantial performance ” 
has no place in the Itritish Columbia jurispru
dence.— Ellin v. Hamlen, 3 Taunt. 52; l.akin 
V. Xuttall, 3 S. c. R. 685 : Sherlock v. Powell, 
20 A. R. 407. and The Madron. 07 !.. J. P. 
53. followed.—The plaintiffs asked leave to 
amend so as to claim as upon a contract to 
pay i/ua.ntum valrbat:—Held, that no such 
implied contract was to be inferred merely 
from the taking nr retaining possession of 
the land and tlm building which had become 
part of the land, and there was nothing more 
than that in this case ; there was no evidence 
of knowledge on the defendant's part of the 
plaintiffs' departure from the plans and speci
fications ; to make out a case either of waiver 
and accepta nee or the substitution of a new 
agreement, knowledge of the breach on the 
defendant's part must he shewn, and must he 
followed by or coupled with some attitude 
of acquiescence adopted towards and made 
manifest to the plaintiffs, and sufficient to 
warn reasonable men in concluding either 
that what the plaintiffs had done was ac
cepted ns a fulfilment of the actual existing 
contract or that the defendant was a con
senting party to nn alteration in tu<? con
tract and the substitution of a new scale of 
payment.—Munro v. Putt. 8 E. & R. 738; 
Sumpter v. Hedge», 07 L. J. Q. B. 545; Whi

taker v. Dunn. 3 Times L. R. 602. and For
man v. The Liddesdale, 0!» I,. J. I*. 44. 49, 
followed.—The defendant had paid the plain
tiffs $1.400, and this action was for a f.-v, 
dollars of the first pay ment and for the «lui 
of the second and third paymentsHeld. 
that, although the defendant had at on- :• 
intimated his willingness, upon certain - 
dit ions, to make the second payment, I 
was no evidence thereby of waiver and : 
eepfanve. because it was not shewn that 
Intimation was made with knowledge of the 
breaches; Held. also, that the right <>i' -
plaintiffs to call for any one of tie 3 
ments was conditional upon the work. <-> far 
ns completed tip to the period specified, being 
completed according to contract : //< Id,
the evidence, that the plaintiffs were entN-d 
to recover for work done and goods snpi 
outside of the written contract, at the re- 
ex press or implied, of the defendant : IE 
also, that the defendant's counterclaim f r 
damages, being much more than offset I , • 1.. 
difference between the value <-f the building 
and what he had paid for it, should not 
a lowed ; the claim for $5 n dnv for delay ■ 
the completion of the building was a claim 
for a penalty, and the plaintiffs should he re
lieved therefrom. McDonald v. simniut 
(1910), 15 W. L. R. 218.

Pretended tender Estoppel—Quant\ ■ 
meruit Owner’s default — Penalty—('• rti 
/Irate of orrAiferM- Where a render for t! 
erection of n building i= made and accepte-1 
but without the intention on the part <-f 
either owner or contractor that the amount 
stated in the tender should be the contract 
price, the contractor is entitled to recover on 
a g u an turn meruit. The fact that the plain 
tiff’s fender was made for the purp< - 
deceiving other tenderers did not est-.i- 1 
plaintiff from disputing its bona fid' < 
against the defendant. Failure by the - 
to supply material which the contract : 
vides he shall supply, discharges n pen-! 
clause. Where a building contract pr 
for the certificate of nn architect and ■ 
architect is appointed the provision is in • 
atlve. Degagne v. ('have, 2 Terr. L. R. -

Proof of work constituting extra»
claimed by a contractor under a contract ' 
n penalty clause, and according to plans :m 
specifications, may he made by the evid-'i- 
of proprietor himself.- - A writing signed 1 
the architect a lotie, without special author 
thereto from the proprietor, is sufficient 1 " 
the purpose of establishing that the cx\n* 
were duly authorised. f\ C. 1090. Ovine 
v. Haeette (1900), 17 R. L. n. s. 6.

Provisions of—Construction — Archil- 
—Remuneration—Extra work—Payment f- 
outside contract Increase In cost—Kt - 
ledge and acquiescence of owner—French 
covenant—Damages — Cross-action—Stay et 
execution—Negligence — Dismissal of claim 
without prejudice to new action. Mill» v. 
Small, 8 O. W R. 8U3, 10 U. W. R. 4W». H 
O. W. R. 1041.

Purchasing a house—Fault» in constru-
tion—Liability of the contractor—Accepta*" 
by the oiencr trith knowledge of these fault• 
and on unqualified promise to pay the pria < 
—The acceptance of the house by the owner 
with the knowledge of its poor construction
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and defects and his unqualified promise to 
pay the balance of the price frees the con
tractor from the liability of Art. ItiHS C. <*. 
Heaueage V. liar pin, 100 Q. R. 30. R. C. 
219.

Question whether certain kinds of 
work included Admissibility of oral evi
dence—Penalty for delay in completion—
Bffi ct of delay by opposite part y. Pagt v.
tlreen, 2 O. W. It. 137. 3 O. W. R. 404.

Slating a roof. |—A contractor brought 
action against executors of Jefferson Stevens 
for balance alleged to be due for slating a 
roof for him. Defendant* counterclaimed 
for damages, alleging that the work was not 
completed within time agreed upon. At trial 
judgment was given plaintiff for $117 with 
•■oats on proper scale and given defendant for 
$227 on their counterclaim, with costs on 
County Court scale, one to be set off against 
the other. The Divisional Court h> Id. that 
contractor was delayed by the default of the 
proprietor or his workmen in beginning his 
work until a date after the termination of 
the time fixed by the contract. There was in 
effect a new contract o' the contract price, 
but without revival of the penally. The de
lay in the after prosecution of the work 
should not be visited h.v the imposition of the 
penalty of so much per day, but should be 
limited to damages sustained thereby. Holme 
\. Gappy, :: M. a \v. 887, and Moon *. 
Hamilton, 88 U. <’. R. 279. 820, followed. 
Reference hack to allow amendments and to 
have the damage for delay in the prosecu
tion of the work ascertained upon evidence. 
Costs of appeal to plaintiff, other costs to be 
disposed of by referee. Findlay v. Rtcvens 
(1910), 15 O. W. R. 212. 20 O. L. R. 331.

Specific sum Destruction o] building be
fore completion—Quantum meruit. 1—The de
fendant. who had taken a contract for the 
erection of a dwelling house at $4,050. nc- 
cepted the plaintiff's tender to <! • the plumb
ing and tinsmithing work for $500 : hut be
fore the completion of the plaintiff’s contract, 
though after he had don* work up to $488. 
the building was destroyed oy fire. The de
fendant had received two sums of $1,500 on 
account of his contract, but lie denied that 
any portion of it was for work done h.v the 
plaintiff. In an action by the plaintiff to 
recover the $488 on a quantum meruit:— 
Held, that where, as here, the contract Is to 
do work for a specific sum, and this applies 
as well to original as to sub-contracts, there 
can he no recovery until the work is com
pleted, unless the failure to do «o is caused 
by the defendant's fault ; and. as the plaintiff 
admitted the non-completion by suing on a 
quantum nuruit. and there was nothing to 
shew any fault on the defendant's part, there 
could he no recovery. Appleby v. Meyers. L. 
It. 2 t\ V liflO. followed. King v. Low, 22 
C. L. T. 107, 8 U. L. It. 234.

Sub-contract Defective work—l>ecision 
of architect—Right of contractor against sub
contractor—Counterclaim. Mitchell v. Flod- 
den (Man.). 4 W. L. R. 194.

Sub-contract for plastering building
—Contract price—Retention of percentage— 
Premature action.]—Action to recover the 
balance of a contract price and extras. This

amount was ascertained. According to the 
contract twenty per cent, was to he paid one 
month after work was accepted by architects. 
—Held, that the action which was brought 
before the expiration of the month, was pre
mature as to the twenty per cent. Duboryrl 
v. Whitham, 13 O. W. It. 934.

Sub-coutract—Extras—Changes in iro. A 
— Deductions — Architects’ certificates — 
Adjustment oj accounts — Evidence.]—The 
defendants were the contractors for n build
ing, ami the plaintiffs sub-contractors for 
the stone and masonry work. The plaintiffs 
claimed payment of $06 for extra plastering, 
not originally provided for:—Held, ou tin* 
evidence, that, although the plaintiffs did 
plastering not provided for, more plastering 
was omitted by the change, and as to this 
item the plaintiffs failed.—The defendants 
alleged that $1.480 should be deducted from 
the plaiutiffs' contract price because altera
tions were made in the plans, reducing the 
height of the wall in stone, and the contract 
provided that iu ease of alterations in the 
works shewn or described by the drawings 
and specifications, the value of the work 
added or omitted should be added to or de
ducted from the contract price. The plaiu
tiffs contended that tin; $1,480 was counter
balanced by additional work caused by such 
alterations. The plaintiffs were to act un
der the directions and to the satisfaction of 
the architects, whose decision was to be 
final, and all payments were to be made only 
under the written certificate of the architects: 
—Held, that the certificates of the clerk of 
the works relied on by the plaintiffs were 
not certificates of the arcl, is and had no 
effect : that there had been no adjustment of 
accounts between the parties at Montreal, 
ns alleged by the plaintiffs; and that the 
plaintiffs had not made out a case of counter
balancing the $1.480 by additional work ; 
and a nonsuit was granted. Winnipeg Stone 
Co. v. Seneeal (1910). 14 W. L. R. 570.

Substantial completion — Unimportant 
defects — Wu vcr of strict performant i — 
Estoppel — Amendment.] — Action to re
cover balance of contract price for erection 
of a dwelling-house for the defendant. Ob
jection was made to the plaintiff's right to 
recover on account of the following defects : 
1. The specifications required that the walls 
should be " beam-filled or built in beh een 
the joists on the inside," whereas the plain
tiff had only put in one row of bricks above 
the inner side of the foundation wall be
tween the joists to the floor above, thus leav
ing an empty air space between the bricks 
and the outer wooden wall of the house.—2. 
Want of quarter round in the kitchen and 
hath room.—3. Want of collar ties to the 
rafters. The defendant had been in occu
pation of the house for nearly two years 
without specifically mentioning the 2nd and 
3rd defects, to supply which would have cost 
only about $7. and, when examined for dis
covery before the trial, had not mentioned 
them.* They were raised for the first time at 
the trial, lie had. however, always objected 
to the beam-filling as not being in accord
ance with the specifications, and as causing 
the freezing of his water pipes, and had 
often complained about the work as a whole : 
—Held, per Howell, C.J.A.. and Perdue. J.A., 
that the manner in which the beam-filling
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wan done sufficiently complied «ith the con
tract, and the defendant should be held to 
have waived the requirement* a* to the 
quarter round and collar ties. The plaintiff 
should be allowed to amend, if necessary, 
so a* to set up such waiver.—Per Richards, 
J.A. : — The beam-filling or building-in be
tween the joist* above the foundation re
quired by the specification, meant such » 
building in a* would fill up the space* from 
the wooden walls to the inner line of the 
foundation, and, as the plaintiff had refused 
to do the work in that manner, he should not 
recover. Forman v. Liddetdale, [1900) A. 
<\ 190, referred to.—Per Phippen. J.A. (ex
pressing no opinion as to the sufficiency of 
the beam-filling) :—As it was admitted that 
the plaint iff bad not put In the quarter round 
or the collar lies, Sid it was not alleged 
by the pleadings or shewn by the evidence 
that the defendant had waived the strict 
performance of the contract or entered into 
any new agreement with the plaintiff in re
gard to the work, the plaintiff could not re
cover. notwithstanding that there had been 
substantial completion of the work in all 
other respects.—Brydon v. Lutet, 9 Man. L. 
It. 493. and Ohdcrthaw v. Garner. 38 17. C. It. 
37. followed.—No amendment of the state
ment of claim should now be allowed, as 
none was asked for either at the trial or on 
the hearing of the appeal, and no evidence 
was directed to any issue of waiver or es
toppel.—The Court being equally divided, the 
defendant's appeal was dismissed without 
costs. Davit v. O’Brien, 8 W. I* It. 592. 18 
Man. L. It. 71».

Substantial completion of work —
Trifling omittiont — MechanicV lient.]—The 
plaintiffs contracted to "put in a complete 
job of steam heating " for the sum of $990. 
According to the findings of fact, they did 
the work In s satisfactory manner and within
a reasonable time. They had omitted, how
ever. to provide floor and ceiling plates 
around the pipes. These plate* were shewn 
to ci-' about 10 cents each and about $4 
for all :—Held, following Ducat v. Godwin, 
3 Ring. N. <* 744. and 81avert v. Curling, 3 
Scott 755, that the omlaaion of these plates 
should be considered a* so trifling that the 
plaintiffs should not thereby lie deprived of 
the whole consideration of a contract sub
stantially completed, and that the plaintiffs 
were entitled to recover. Adam* v. McGreevy,
9 W !.. B. 188, 17 Man. L. H. 115.

Supply of material—Action for balance 
of price — Extras — Terms of contract— 
Failure to comply with — Inferior material— 
Counterclaim — Acceptance of material — 
Delay in completion of building. Garton v. 
IVeNoa ( Man. ». 5 W. L. It. 534.

Supply of material Mistake in tender 
— Evidence of other tender*—Admissibility— 
Rectification of contract—Pleading—Amend
ment—New cause of action—Costs. Andcrton 
V. Otborne (N.W.T.), 3 W. L. It. 24

Supply of work and materials for 
building. 1—Action on promissory note and 
account :—Held, that even if it had been 
agreed that no payment was to be made, 
but on production of architect’s certificate, 
that had been waived. Gamble v. Arnold, 
12 W. L. It. 01.

Tearing down building—Penalty rlaute 
—Interpretation of the contract—Obligation* 
of the proprietor and of the contractor. C. C. 
/07/.1—In the case of a contract whereby 
certain work was to be completed at a fixed 
date, under a penalty of a sum of money 
fur each day's delay, the proprietor f r 
whom the work is to be done is thereby ob
liged to put the property at the disposal 
of the contractor for the purposes of the . . n- 
tract. Failure on the part of the proprietor 
to do so not only discharge* the contract r 
from the penalty clause hut also gives him n 
remedy in damages for the prejudice lie has 
suffered. Workman v. Chagnon (1910). 19 
R. de J. 337, Ht R. L. n. *. 402.

Theatre. I -Plaintiff brought action r.- 
cover $15.000 damages, alleged to have been 
caused plaintiff by reason of actions threat
ened anil liens put upon his property in 
Hamilton, known as the Grand Opera Hon—, 
which bad been erected by defendants for him. 
at an agreed price of $25,000. and which 
liens plaintiff had to pay. At trial Anglin. 
J.. gave judgment for the plaintiff for $8.750 
and costs, and the Divisional Court distnissi ,1 
defendants' appeal therefrom. Court of Ap
peal reversed above judgments and entered 
judgment for defendants for $950 on a count
erclaim with costs throughout. Small v. 
Claflin (19101, 15 O. W. It. 574.

Unambiguous clause. *utreptible of but 
one application. |—The proprietor, who, hav
ing given the contract for the building of a 
house, to a contractor who had become insol
vent before the completion of the work. agree* 
with a sub-contractor, who up to then had 
not been paid, that the work under the sub- 
eontrart should proceed and obliges himself 
to pry the sub-contractor “ in full for his 
former work and material*," thereby obliges 
himself to pay the whole amount due the 
*ub-eon 'actor by the principal contractor, 
the words in question not being ambiguous 
and not being susceptible of application to 
other woxk and materials than those for 
which, at t"-* time, money was owing. /.• i '■ 
rre v. Trrpa ter. 37 Que. 8. C. 291.

Warranty of materials and work.
A workman, wi •> contract* to lay a tiled or 
mosaic floor, for a set price, incurs the li:i 
bility of warrant) l>oth of the material sup
plied and of the work done, provided in 
Article* 1099 and 1 '88 (’. C., ami i* m-t r> 
lieved therefrom by be circumstance* that 
the tiles were selected by the owner nl 
his architect, and the work performed under 
the Kupcrvi*ion of the latter.—A certificate 
delivered by an architect for a payment on 
account of the contract price, and the pay
ment thereof pursuant to the terms of the 
contract, at a time when the inadequate 
quality of the material and work has not been 
ascertained, is no ground of estoppel against 
the owner who set* up his rights of war
ranty, in defence to an action for the balance 
of the contract price, Reid v. Birk* (19101. 
39 Que. 8. C. 133.

Work and labour and material* I’x
tras—Action for price — Building erected fur 
municipal corporation—Authority of archi
tect*—Decision as to ne.essiiy for 
work—Quantum meruit—Pleading — Amend-
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ment — Evidence adduced on appeal. Dom
inion Pavinft anti Construction Co. v. City of 
Toronto. 9 O. W. R. 38.

Work doue ftceorrîinir to plane and
specification! Increase of price and change 
in plan*—/loir < stablishcd —Rrpral of laws 
—Derisory oath—1 dmissions by a party ex
amined a* a witness.]—The repeal of the 
articles of the Civil Code respecting the de
risory oath (fiO Viet., e 1). has had the 
effect of replacing the decisory oath by the 
admissions of a party examined ns a witness 
and applies to a change in plans, etc., and 
to an increase in the price mentioned in Art. 
UMtO. C. V. Ouimit V. Raeette (1909). 38 
Que 8. C 11

Work to lie performed to satisfac
tion of architect—Construction of contract 
—T>rms of payment Architect's certificate 
- Changes in plans—Authority of owner or 
architect — Extras — Progress certificates— 
New trial.]—At trial. Clute, J., gave plain- 
riff- judgment for $1.470. full amount of their 
claim for work, alleged to have been done for 
defendant in building n house and stable in 
Toronto, and granted a declaration of a lien 
on defendant’s lands fur that amount. De
fendant's counterclaim dismissed.—Court of 
Appeal ordered a new trial, not merely on 
account of the failure of proof on the part 
of plaintiffs, but also on account of the re
fusal to allow defendant to prove if he could, 
wherein the contract had not been performed, 
either according to its terms, or ns varied 
according to its terms. Costa of former 
appeal to defendant. Costs of the former 
trial to he dealt with by trial Judge. Small
wood V. Potrrll (19101, lfi O. W. it. 015. 1
O W. N 1025.

4. Conditions.

Consent of third party — Time Mis
direction.]—Where on agreement is made sub
ject to the consent of a third party, it must 
he looked upon ns a conditional agreement, 
dependent upon such consent being given 
within a reasonable time : in default of which 
the agreement must lie taken not to have be
come effective:—Held, on the evidence, that, 
assuming there was evidence of such a con
ditional agreement, the date at which it 
was alleged the consent of th** third party 
was obtained could not, under the circum
stances, he reasonably found by the jury 
to he within a reasonable time after the 
making of the agreement ; and that there
fore the Judge's charge to the effect that 
there was no evidence of an agreement was 
not objectionable—at nil events, as no sub
stantial wrong or miscarriage of justice was 
occasioned thereby. Martin v. Reilly, 1 Terr. 
L. R. 217.

Default—Application of alternative rate 
of payment.]—A contract between n news
paper proprietor and a customer, for 12.000 
lines of advertising to be furnished within a 
year, based • .ion a price of four cents a line 
for advertising, if the conditions of the con
tract as to prompt payment, Ac., be strictly 
complied with by the customer, and of fifteen 
cents per line in case of failure to comply 
with such conditions, is an alternative con

tract. and where the customer makes default 
to comply with the conditions, the other party 
is entitl'd to recover the higher alternative 
rate for the work actually done. Article 
1070, f*. f\. does not apply to such case, the 
claim not being based upon the enforcement of 
a penahy but upon the application of a con
dition lltrthiuume v. Kent, 11 Que. K. B. 
312.

Forum Acceptance of jurisdiction — 
Pleading to meri/e.] — The defendant, by 
pleading to the merits of the action, accepts 
the jurisdiction and is not entitled thereafter, 
by dccliim orv exception, to invoke, ns oust
ing the jurisdiction of the Court, the condition 
of the bill of lading, sued on. to the effect that 
all disputes arising from the bill of lading 
were to lie settled before the Hamburg law 
Courts. Ramsay v. /lamburg- American 
Packet Co.. 17 Que. 8. C. 232.

Non-performance - Delivery of deed in 
escrow—Option—Trust. Harris v. Rank of 
British North .1 merica, 1 O. W. R. 79. 285.

Printed conditions—/'arty signing in 
ignorance.]—A party to a contract is not 
bound by conditions, printed on the back 
thereof, of which he was ignorant, and to 
which his attention was not called before he 
signed the contract, although the contract 
hears on its face an acknowledgment by the 
signer that he has had communication of the 
conditions printed on the back and consents 
to be hound by them; hut also bears on its 
! ce the statement that the other party to 
the contract will not be bound by it until it 
shall have been accepted by a duly author
ised agent and notice in writing by registered 
letter sent to the signer's address, which was 
never done. Royal Electric Company v. 
Dupfrf, 17 Que. 8. C. 534.

Written promise -Regal obligation.]— 
Held, that a written pronvse by the appellants 
that, if satisfied with the respondent as a 
customer, they would favourably consider any 
application by him to renew a subsisting con
tract between them on its expiration, does 
not impose a legal obligation to grant it. 
Judgment in 8 Que. Q. B. 412. reversed. 
Montreal Has Co. v. Vcsry, [19001 A. C. 
506.

5. Consideration.

Assignment of hypothecary claim—
Consideration — Creation of debt.]—Th as
signment of an hypothecary claim as the con
sideration for the assignee’s discounting the 
note of a third party for the benefit of the 
assignor, creates no indeb. dness by the lat
ter to the assignee. Buchanan v. Napier. 16 
Que. K. B. 347.

Evidence—Promise to pay share of com
mission—Principal and agent—Sale of land 
to syndicate—Agent member of syndicate— 
Pleading.]—In an action by a land agent 
against another land agent for a share of a 
commission earned by the defendant upon 
the sale of land to a syndicate of purchasers, 
of whom the plaintiff was one :—Held, that 
the defendant’s promise to pay the plaintiff 
a share of the commission was well proved.
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on the evidence adduced at the trial, and the 
plaintiff was entitled to recover notwith
standing hi* Interest in ibe purchase, and 
iMtwiilmtandlng that in hi* pleading lie al
leged that me C., who was merely n trustee 
for the syndicate, was the purchaser, it be
ing immaterial who the purchaser was. Frank 
v. fioodmv* (19101, 14 W. L. It 400.

Money slalm against company Oral 
agreement to postpone payment till after sale 
of treasury stock- -Estoppel.] — The plain
tiff in consideration of $1 agreed with de
fendant* to wait for payment of hi* account 
until sufficient treasury stock sold to pay 
him. Must he wait a reasonable time for 
the happening of the contingency before su
ing?— Held, to be an absolute postponement 
of his cause of action. Dalton v. Selkirk 
t opper Mines Limited (B.C.), 10 W. L. 
B. 250.

" Scrip "—Payment of money—Failure of 
consideration — Fight to return of Money- 
Agent holding himself out as principal—Lia
bility.] — The plaintiffs paid the defendant 
$1,350 for Dominion half-breed scrip for 720 
acres of land, and received certain documents 
which were not " scrip," and which did not 
entitle the plaintiff to obtain scrip from the 
Government. Neither of the parties knew 
what "scrip" was. The defendant set up 
that he was, to the plaintiffs’ knowledge, 
acting merely a* the agent of XV. :—Held, on 
the evidence, that there was a total failure of 
consideration; that the defendant held him
self out ns a principal ; and that the plain
tiff* were entitled to recover from him the 
$1-350. Fitter v. Mei’ombe (lOlOl, 15 W. L. 
R. 188.

Seal—Undisclosed primipal — Partnership 
—Am> nriment.]—1*. sold mining areas, and 
was paid part of the price. The purchaser 
signed an agreement under seal that be would 
organise a company to work the areas and 
give 1*. stock for the lia lance at the market 
price. II. organised a company, which re
ceived a deed of the land and did some work, 
but finally censed operations. Only a small 
part of the stock was sold, and none was 
given to I»., who brought an action against 
tli" purchaser H., in which he alleged that 
the latter va* a partner of the purchaser, 
and that the agreement was signed on behalf 
of both. The purchaser did not defend the 
action — /hid, that no action could lie 
again*! II. as the agreement under seal was
not signed by him, even if it waa f->r hi* 
benefit, and a seal was not necessary. The 
Court refused :«> Interfere with the discretion
of the Court below in refusing an amend- 
nn nt to the statement of claim. Porter v.
Felton, 23 C. L. T. 213, 33 8. C. It 41!).

tj. ConHTHUCTioft t# Contract.

Action to recover money paid. | —
Plaintiff, defendant's son, brought action 
against his father to mover money expended 
in the erection of a dwelling house upon 
father'* farm, it being alleged that the ex
penditure was made upon faith of a promise 
by father to give son a deed of the farm upon 
which the house was built, and that on de

mand he refused to do so. The evidence 
tended to rebut the idea that the father und r- 
took to give the son an absolute deed of the 
farm, the intention being to reserve an in
terest to his father during his lifetiim 
Held, on the evidence, that plaintiff could • 
recover, ns his demand was for something i 
was not entitled to, but that nevertheless, 
defendant intended to and did répudiât" m 
obligation in reference to the matter, plain 
tiff was entitled to recover the sum expended 
by hint, and defendant'* appeal must be 
dismissed with costs. Morrison v. Jfom«,<N,
43 N. 8. K. 267. f, B. L. It 407

Advancea- Share of profits—Absolute or 
conditional undertaking—Damages.]- \ con
tract between W. and It. recited that NY 
owned land to be worked as a gravel-pit ; th i 
he was about to enter into contract.* for 
supplying «anti therefron ; and that lie I I 
requested It. to assist him financially, 
which It. had consented on certain condi
tions ; it then provided that "the said NY. is 
to enter into contracts as follows," naming fi 
corporations and persons to whom lie would 
supply sand to a large amount at a minimum 
price per yard ; that B. would indorse NN * 
note to the extent of $5,000. ami Inn ■ do 
days to declare his option to take a one-fourth 
interest in the profits from said contracts, 
or purchase u one-third interest itt the 
property and business ; that each party would 
account to the other for moneys received and 
expended in connection with the property; 
that if either party wished to sell his interest 
he would give the other the first choice of 
purchase; and that " each of the parties
hereto egreee to carry out tbi* agreement to 
the best of his ability according to the true 
intent and meaning of the same and to d<> 
what he can of mutual benefit to the parti-* 
hereto." It. endorsed notes as agreed. N\ 
entered into 2 of the 5 contracts, sold a 
quantity of sand, and then sold the propt 
without notice to It., who brought an ac
tion claiming his share of the profits that 
would have been earned if the 5 contracts had 
been entered into and fully carried out: — 
Held, Fitzpatrick. C.J., and Maclennan. J„ 
dissenting, that the undertaking by NY. to 
enter into the 5 contracts was absolute, and. 
having by the sale put it out of his power 
to perform it, he was liable to B.. who was 
entitled to damages on the basis of the con
tracts having been carried out.—Held, also. 
Duff, J., ha-sita.nte, that the clause «pi•>I i 
not modify the rigour of the absolute coven
ant by W. to procure these contracts in any 
event.—Judgment of the Court of Appeal. 10 
O. NV. It. 7.32. reversed, and judgment of a 
Divisional Court. U O. NV. It. 48, reversing 
that of Anglin, J . 8 0. W. It. 4. restored. 
/tattle v. Willow, 40 S C. It. m 44 >' L 
J. 433.

For judgment on further direction* -Ap
peal from report of Master—Quantum of al
lowances ; see 12 O. XV. It. 413.

Advertising—Construction of contract 
Moneys expended by advertising agent 
Breach of contract—Loss of profit—Damage * 
—Services—Remuneration- Qimri/um meruit 
—Kvidenci—Credibility of witnesses—Kva 
sion in taking oath—Entire contract—Failure 
in part—Termination of contract—Refusal 
to pay. Mr him v. Cobalt-Xepigon Syndicate, 
10 O. W R 1121
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Advertising I aguenest — Renewal — 
Price to be agreed on. I—A provision in a 
contract for the right to use space for adver
tising purposes for its renewal “at the end 
of three years at a price to be agreed upon, 
hut not less than $8,000 per annum,” leaves 
the matter at large unless the price is agreed 
upon, and the person using the space can
not insist on a renewal at the rate of $5,000 
p-r annum. — Judgment of Teetzel, J., 
5 (). \V. 1!. 2-7, affirmed. Henning v. To
ronto Rtr. ro., 11 O. L. It. 142, 7 O. W. R. 1.

Agreement by agent not to sell. (dri
ve «» for, or be interest! d in the sale of, 
good* of other* in competition with the prin
cipal. I -An agreement by an agent with his 
principal not to sell, canvass for, or be in
terested in the sale of goods of other per
son in competition with the principal is not 
violated by entering into an agreement with 
a rival manufacturer, accepting an agency 
for the latter until the agent has actually 
sold, or canvassed for, or been interested in 
the sale of, some of the goods of the latter. 
(iraham V. Caae Threshing Machine Co. 
<lU0i>i, Ht Man. L. R. 27.

Agreement to pay money on an nn- 
eertain event Hlegafity— Wage*- s «(• '/ 
1 ic. c. Wit, ». /.<)—Plaintiff and defendant 
were at a Dominion land office to make entry 
f"r the same land. They agreed to draw lots, 
the winner to pay towards the loser’s ex
penses. Defendant got the land and plaintiff 
sued for $nn:—Held, a wagering contract. 
Action dismissed. DeJurdin v. Roy, 12 W. 
L. R. 7(W.

Agreement to provide aid for person
ill—Considération — Two-third* interest in 
action again*t mining company — Recovery 
tinder agreement — Division of proceeds — 
Share retained for further advances — Action 
to recover — Costs. 1— Plaintiff’s action was 
brought to recover 334 mining shares, or for 
the recovery from defendant of $3,707.05, and 
interest, for moneys alleged to have been 
handed defendant by plaintiff and expended 
by plaintiff, for whieh defendant was liable. 
—An agreement was entered into when plain
tiff was ill, it being agreed that defendant 
would advance plaintiff certain moneys and 
otherwise provide for plaintiff during ‘‘his 
present illness ” in consideration of two-thirds 
of plaintiff's rights against the Columbus 
Silver Mining Co. Defendant brought action 
against said mining company and recovered a 
considerable amount of capital stock. In 
settlement with plaintiff, defendant kept out 
334 shares for advances made plaintiff, which 
defendant alleged was not covered by the 
al>»vc agreement.—Latchford. J„ held', that 
the action should be dismissed without costs, 
except as to the certificate for 334 shares in 
the Columbus Silver Mining Co., which was 
to he delivered up to the plaintiff.—Divisional 
Court, held, that the above judgment should 
be set aside with costs, and judgment entered 
for plaintiff, with n reference to the Master
a• ------, to ascertain what sums of money
should have been paid to the plaintiff as rea
sonable for bis care during an illness for the 
period covered by the claims mentioned in the 
plaintiff’s statement of claim.—Court of Ap
peal reversed the Divisional Court and re
stored the judgment of Latchford, J., with

costs if demanded. Middleton, J., dissenting. 
McKnight v. Robertson (1910), 17 O. W. 
R. 284, 1 O. W. X. 409, «179. 2 O. W. X. 231.

” Appurtenances ” — Circumstances — 

thing is sold *' with nl! its appurtenances.”
the meaning Implies only those articles con
tained in a list which is shewn to the pur
chaser.—Proof of facts and circumstances ac
companying and surrounding a contract, as 
well as of the correspondence exchanged be
tween the parties, is legal and should he al
lowed in ordi :• to hi Ip In interpreting each 
contract. Harbour Commissioners of Mon
treal it Connolly 11910), 10 R. L. n. s., 827. 
(An appeal to the Supreme Court of Can
ada is now under advisement.)

Assignment of snb-rontract — Varia
tion—Pleading — Amendment — New trial. 
ïlélanger v. Prévost, 4 (>. W. It. 1.

Board and lodging—Bequest in lieu of 
payment—Lapse. Lu ’•ose v. Ottawa Trust 
and Deposit Co.. 1 O. W. R. 210, 309.

Breach —Dependent and independent cov
enants — Indemnity — Evidence — Costs. 
Twyford v. 1‘orA (X.W.T.), 2 W. L. R. 348, 
3 W. L. It. 74.

Breach —Penalty or liquidated damage*— 
Proof of damage.]—A contract for the sale 
of 1.500 tons of coal to be paid for in car
load lots as ordered within a fixed period 
eontninvd the following provision : “ And ior 
the insuring of the more effectual performance 
of this agreement, the purchasers further 
agree to pay to the vendors . . . the sum
of one dollar <i« a penalty by way of liquidated 
damage* tor every ton of the said full amount 
not ordered and paid for by them on the first 
day of April. 1907:”—Held, that the con
tract should lie construed as providing for the 
payment of $1 per ton as a penalty only, and 
that, ns the plaintiffs had suffered no damages 
from the refusal of the defendants to take the 
whole 1,500 tons, they could recover nothing. 
-Wilson v. Love, 118MIJ 1 Q. B. «20; Hud

son on Building Contracts, p. 519; Joyce on 
Damages, ss. 1298. 1300, 1301 : Mayne on 
Damages, p. 155, 19 Am. and Eng. Encyc. 
of Law. 402, followed. Brock v. Royal Lum
ber Co., 7 W. L. R. 247, 17 Man. L. R. 351.

Coal for coking purposes Defective 
quality—” Freshly mined, run of mine ” coal 
—Damages — Specific performance.] — The 
Dominion Coni Co. agreed to supply the 
Dominion Iron & Steel Co. for u term of 
years, all the coal which the Steel Co. should 
require for use in its works. All coal fur
nished was to be reasonably free from stone 
and shale and was to be supplied from such 
scam being then worked by the Coal Co. as 
the Steel Co. should designate. The Steel 
Co. agreed to purchase all coal required from 
the Coal Co. so long as the Coal Co. was 
ready and willing to supply the coal Held, 
that" the Coal Co. were bound to supply coal 
from the seams designated, which was rea
sonably suitable in quality for the purposes 
of the Steel Co. to the extent that the same 
could be obtained by the reasonable working 
of their mines : and that the Steel Co. was 
justified in refusing coal not suitable for their 
purposes, though supplied from the seams
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designated and that the Coal Co. could 
not treat the rejection of unsuitable coal as a 
repudiation of contract ; and that the Steel 
Co. wan entitled to damage* hut not to speci
fic performance. Judgment of the Supreme 
Court of Nora Scotia. 43 N. S. It. 77. 4 E. 
L. It. 280. and Longley, J., at trial. 3 E. L. 
It. 512. aliirmed. Horn. Steel v. bum. Coal.
< It. [11100] A. C. 04. «I E. L K. 187.
(10001 A. C. 203. 100 !.. T. It. 245.

Company — Sale of business — Assump
tion of liabilities by purchaser—Liabilities 
not appeartnii in company's books ]—Plain
tiff* co .tended they bought the business o' 
the company, assuming the liabilities a* they 
*h">d on the book* of the company on a par
ticular date ; the defendant claimed that he 
sold all the shores of the company, thereby 
giving plaintiffs control :—Held, that plain
tiffs- Contention correct, and defendant held 
liable for liabilities not appearing in books. 
Strong v. l oti Allen. 13 O. W. It. 41*»

Conditional obligallon—Manda tory. ] — 
One who undertakes, in case he succeeds in 
recovering the amount of a life insurance 
policy, to pay a certain sum of money to an
other. both having an interest in the policy, 
becomes the mandatary of the other for the 
purpose of recovering the money. If then he 
mak'-s term* with the Insurer and accepts 
less than the amount of the insurance, with
out consulting the other, he put* himself in 
the position of a debtor conditionally bound 
who hinder* the accomplishment of the con
dition. and is therefore bound to pay the sum 
agreed. Mmcrd V. -larkson. 14 Que. K. B. 
348.

Conjunctive conditions ]—Where two 
condition* are imnosed in an agreement in a 
conjunctive manner, the fulfilment of the 
conditions is indivisible. 2. When it is cer
tain that one of the two conjunctive condi
tions cannot be fulfilled within the time fixed 
by the agreement, the condition Is then con
sidered to have failed. Chartrand v. Des- 
souard. « Que. P. R. 131.

Consideration — Public exhibition — 
Competition for medal — Competition insti
tuted by mu nager of exhibition — Scope of 
duties.]—Three proprietors of blend^ of tea. 
exhibiting their teas at a public exhibition 
held by the defendant society, allowed their 
teas to be judged by a committee appointed by 
the society, in eompetltlou for a gold medal 
offered by the society. During the exhibition 
each of the competitor* served the public 
gratuitously with samples of mad- tea. and 
tea was md by them t<- tl 
the *amc way that it wn« served to the 
public. The committee having awarded the 
medal to the plaintiff, n competitor :—Held, 
that there was consideration for the offer, 
entitling the plaintiff to the mednl. Where 
the executive of the above society adopted a 
resolution to award medals to nil display* of 
merit or excellence of goods on exhibition, the
•wards I- be made by regularly appointed 
judges, and the general manager of the ex
hibition. who was a vice-president of the 
executive, and a member of n committee of 
three to appoint judges, thereupon arranged 
the above competition, and. with a co-member 
of the committee to select judges, named the 
judge-; for the competition, it was held that

the competition must be taken to have been 
instituted by the society. Peters v. Agri, ul- 
turnI Soeirty of bistriet .1}. 25 C. I, T. 90, 
3 N. B. En. 127.

Covenant to deliver possession of
land Dominion TjO •</. t • ' leeiyemcei 
transfer - Mistake—Rcetifieation.)—A coven
ant contained in nn agreement for fam ine 
"on shares" to deliver possession of land in 
which the covenantor lias homestead rights 
only, is not nn assignment or transfer with
in the meaning of the Dominion Lands Act. 
R. S. C. c. 54. *. 42, as amended by tlO a 
01 V. c. 21). s. 5. Rectification of contract 
for mistake discussed. Spenrr v. Arnold. 5 
Terr. L. R. 170.

Custom of trade- -Sale of goods D> - 
livery.|—The construction of a contract for 
the sale of goods cannot lie affected by the 
Introduction of evidence of local mercantile 
usage unless the terms of the contract are 
doubtful or ambiguous. Dufresne v. Fee, 25 
C. L. T. 0. 35 g. C. R. 274

Delivery of goods — Place — “At," 
meaning of.]— The plaintiff, tenderin', for i 
supply of coal for the defendants’ water
works. w rote. " I will deliver in bond into 
the <ool shed at pumping station or grounds 
adjacent thereto where directed by you. one 
thousand tons." etc. The plaintiff’s tender 
being accepted, a contract was drawn up by 
which he agreed to deliver at the coal shed." 
etc.—The defendants refused to accept or pay 
for the greater part of the coal furnish'd by 
the plaintiff, because it was not delivered to 
them at the place mentioned in the contract, 
i.e„ it was not put into the shed by the 
plaintiff, but left at the dock near the pump
ing nation;—Ht Id, that the portion ->f the 
coal in question was not delivered at the 
place designated by the contract.—Per Rnyd. 
C.—"At" means rather within a place than 
without ; " at " the coal shed means " in " 
or “ in close proximity to " the shed. The 
cases referred to ns to the meaning of tin- 
word " at ” merely shew its meaning under 
the circumstances of each case. Such words 
take their colouring from their circum«tnnces 
and situation. Holmes v. Totrn of Goderich, 
30 C. I, T. 303

See 22 C L. T 303. 82 8. C R. 211
Divisibility —Completion | — By a con

tract to remove spans from a wrecked bridge 
in the St. Lawrence, the contractors agreed 
“ to remove both spans of the wrecked bridge 
and put them ashore, for the aum of $25.000. 
to he paid $5,000 ns soon as one span is re
moved from the channel, and another $5.000 
ns soon as one span is put ashore, and the 
balance as soon ns the work is completed. 
. . . it being understood and agreed that
we push the work with all possible despatch, 
but if we fail to eomplete work this season 
we are to have the right to complete it next 
season —Held, reversing tbe judgment <>f 
the Court of Appeal (21st September, 1901), 
Taschereau and Davies. J J., dissenting, that 
the contract was divisible, and the contrac
tors, having removed one span from the chan
nel and put it ashore, were entitled to th- 
two payments of $5,000 inch, notwithstand
ing that the whole work was not completed 
in the second season. Ncic York and Ottawa 
Co. v. Collins Hay Rafting and Forwarding 
Co.. 22 C. L. T. 250, 32 8 C. R 216.
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Division of land — Trespass Title— 
Damages—Scale of costs. Scott V. Jerman. 
8 O. W. It. 813.

Duration -Contract for fire pear» with 
option to renew—Suspensive condition—Re
troactive operation.]—When n contract is 
made for n term of five years, with an option 
in favour of one of the parties to renew 
It for a further term of five years, such an 
option lias the effect of a suspensive condi
tion. and, when exercised, operates with a 
retroactive effect, ns if the contract had been 
made at the outset for tene years. Hence, 
the party who agreed, upon securing it. to 
make certain payments, out of the returns, to 
another till its expiration, is hound to do so 
for the whole period.—Judgment in It rook v. 
Wolf. 32 Que. S. r. 4.17. affirmed. Wolf 
v It rook, 18 Que. K. R. 17. fi K. L. R. 244.

Easement — Aqueduct — " Augmenta- 
fions”—Pipe» and tube».]—An agreement by 
which the owner of land gives “the right to 
make upon his land the said aqueduct, as it 
actually exists, comprising reservoir ami tubes 
placed upon and passing over his said pro
perty, right of passage or entry upon his said 
property, at any time of the year, to repair 
the -aid reservoirs, tubes, and pipes, serving 
the said aqueduct and actually existing . . 
paying . . when they make certain repairs
or augmentations to the «aid aqueduct the 
damages which may result from it . . ”
does not comprise the addition of a breach of 
the system in another part of the land. The 
“ augmentations " referred to must In- under
stood as meaning augmentations to the pipes, 
etc., existing at the time of the making of the 
agreement. Pncost v. Itelleau, 14 Que. K. 
R. n2«.

Electric lighting — .lefioii for priée — 
Statutorp reputation — Reading of meter — 
Duplicate for purcha»er—Condition precedent 
— Ifairrr. I—The Dominion Acts, 1804, c. 
13. s. 13. s.-.s. 2. enacts that "Whenever a 
reading of a meter is taken by the contractors 
for the purpose of establishing a charge upon 
the purchaser, the contractor shall cause a 
duplicate of such reading to be left with the 
purchaser." In an action by the plaintiff 
company to recover the price of electric light
ing and rent of meter: Held, that the burden 
was upon the plaintiff to shew compliance 
with the Act. and that non-compliance was 
not excused by the fact that the person to 
whom the duplicate reading was required to 
he delivered might not be able to under
stand it. 2. That an offer to compromise, 
made on the part of the defendant, could 
not in any sense be treated as a waiver of 
the right conferred by the statute. 3. That 
the fact of previous bills having been paid 
could not be taken a« dispensing with the 
requirement of the statute for more than the 
particular bills paid. Cape H reton Electric 
Co. v. Slayt.r, 341 X. S. It. M3, 24 C L. T. 
136.

Electric light companies - Agreement 
with mun'rip.il corporation—Privilege of oc
cupying 11reefs—Condition against amalga
mation ft companies—Forfeiture—lynches—- 
A equips' er. e. City of Toronto V. Toronto 
Electric Light Co., t'ity of Toronto v. In-

candfunt Light Co. of Toronto and Toronto 
Electee Light Co.. 3 O. W. It. 825. (1 O. W. 
It. 443, 10 O. L. It. «21.

Evidence to aid — Reformation after 
breach. Pritchard V. Fick, 1 O. W. R. 815.

Far—in g on shares - Account — Appeal 
—Findings—Costs. flarri»on v. Harrison, 2 
<). W. R. 307. 3 O. W. R. 247.

Furnishing heating apparatus —
duaranty <m to degree of heat.]—The plain
tiff entered into a contract with the defend
ant to construct and complete a hot-water 
heating apparatus in a house being erected 
for the defendant, and agreed that the ap
paratus would give seventy degrees of heat 
when the weather was ten degn -s below 
zero.—The apparatus was put in, hut it failed 
to give the promised heat, and another con
tra-1 was entered into by which the plaintiff 
undertonk to make some changes, and guar
anteed flint the apparatus would heat the 
rooms in which the radiators were changed 
to a temperature of seventy degrees when the 
thermometer registered ten degrees below 
zero outside:—Held, that guaranties such as 
these are to he construed reasons lily, accord
ing to the intent of the parties, and the 
more strongly against those giving them.— 
The proper construction was that the heat
ing apparatus, if fed and managed in the 
ordinary way. would give seventy degrees of 
heat when the weather was ten degrees below 
zero, and would heat the rooms in which the 
radiators were changed to a temperature of 
seventy degrees when the thermometer regis
tered ten degrees below zero outside.—The 
evidence shewed beyond reasonable doubt 
that the apparatus #id not answer and was 
incapable of being made to answer these 
i: ua ran ties. <Irreinray v. (Jardiner, 20 C. L. 
T. «8.

Gamine contract Money advanced for 
speculation is stock».]—An agreement under 
which money is advanced for purposes of 
speculation in stocks, is n gaming contract 
and no action will li<- on an I. <>. V. given 
by the borrower as security for the loan. 
Selby v. Clark (11)10), 38 Que. 8. C. 287.

Implied covenant — Intention of par
tita.]—The plaintiff contracted with the de
fendant for 330 hours' dredging in the har
bour of Rt. John, with a specific dredge and 
appliances, and for so much longer as the city 
might require, on giving notice at the expira
tion of that period, to be paid for at the rate 
of $400 per each 11 hours, subject to deduc
tions and allowances agreed upon for time 
lost. ( 1 i when the dredge was tumble to 
work hv reason of injury to the plant or 
machinery, and (2) where the work could 
not go on by reason of stormy weather. The 
water was too deep at high tides for the 
dredge to work, and there was, therefore, de
lay caused in this way. Roth parties were 
aware at the time the contract was made 
that fhe high tides would Interfere with the 
work, hut there was no provision for any 
deduction or allowance on that account :— 
Held, that ? verdict for the plaintiff, ordered 
on a construction of the contract Hi at there 
was an implied covenant that the defendants 
should pn.v for the time lost by reason of the 
high tides, was erroneous, and should be sei
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aside and a new trial granted Connolly v. 
City of >/. Join. :m N. ». R. 411. 31 8 
C. R 186

Independent covenant* tlight of artion 
Condition pmedent — Arbitration — New 

trial—Costs.]— Where different clauses in an 
agreement contain independent and collateral 
covenant*, and a breach of a covenant occurs, 
the party aggrieved is entitled to bring hi* 
action without reference to anything con
tained in any separate covenant, unless that 
covenant is made a condition precedent by 
express terms, Scott v. Avery. 5 II. L. C. 
847. followed. In an agreement for the sale 
by the defendant to the plaintiffs of certain 
timber lands and mills, elause 4 was divided 
into two paragraphs, the prat of which pro
vided t îat in the event of tlv quantity of tim
ber on the lands turning out to be short of 
that represented in a statement attached to 
the agreement, the defendant would repay to 
the plaintiffs the just proportion that the 
amount of shortage bore to the value of the 
total number of feet of timber estimated in 
the statement; and the second of which para
graphs provided that if the quantity of tim
ber found was not equal to that represented, 
there should be an arbitration:—field, Irv
ing. J.A., dissenting, that the two paragraphs 
contained independent covenants ; and that 
arbitration was not a condition precedent to 
a right of action for repayment on account of 
shortage, under the first paragraph. Judg
ment of Morrison, ,!., reversed. A new trial 
was directed, and the defendant was or
dered to pay the costa <>f the abortive trial, 
he having insisted upon the objection to the 
right of action which was now decided against 
him. flirift v. David (1010), 13 W L. R. 
368

Informal agreement — Parol evidence 
—Intention of parties—“ More or less.”]— 
Where there is an informal agreement, and 
such agreement is embodied in an informal 
memorandum in writing, parol evidence may 
be given to shew what the parties were deal
ing about. Embree v. McKee, 14 ». C. R. 
4.1. ft W. L R. 401

Lease of hall -Insurance.]—In the in
terpretation of a contract, doubts must be 
solved in favour of the debtor and against the
creditor, and more particularly ao when tie 
contract has been prepared by the creditor. 
Such doubts, however, must be reasonable, 
not such as to embarrass a person of intelli
gence as to the real intention of the part
ies. Applying this principle to the present 
case, in which the defendant, lessee of a hall 
to lie used as a theatre, was bound to pay 
“all extra premium of assura nee that the 
company with which the premises now leased 
may !»• assured shall exact over and above 
the present rates paid by the lessors or any 
of their tenants under Maid hall in conse
quence of the nature of any performance or 
entertainment carried on in said premises," 
the words “under aaid hall’’ could not be 
extended to include stores on the lower 
floor which were not under the hall, though 
extra insurance was paid thereon by the les
sor in consequence of the use of the hall as a 
theatre. H atton v. Nporroic, 16 Que. 8. O. 
41V.

Lease of land or hire of goods
/■'irtures—Services.]—A contract by which 
a person grants to another the use of an en
gine and iioiler affixed to land, with, in add • 
lion, n place to deposit wood, is a lease of 
an immovable, even where the contract f ro- 
vides for payment of a lump sum for th< use 
of the engine and holier and the wages .f tin- 
son of the lessor, whose services are leased 
by the same contract to tin- lessee. I.a nine 
v. Sylvestre. 24 Que. 8. C. 2,’W.

Lease of Hcense-Sale of atone to hr « r 
traded from quarry—llrmcdies of landlord. | 
—An agreement by which the owners of n 
quarry giv* u person tin- right to extract 
stone from it during a fixed period, at plan s 
to be indicated by them, and in consideration 
of a sum to be paid according to measurement 
"f the stone, is not a lease of a por
tion of the quarry, but a sale of the : 
to b.- extracted. No relation of landlord 
and tenant arising out of such nn agreement, 
the remedies specially provided by Inw n 
enforce obligations under a lease, do not 
apply in favour of the parties to it. Uendtr- 
*hnt v. IAonaia, 27 Que. 8. C. 202.

Manitoba Grain Act -Storage of irhrat 
to be specially binned—Storage ticket* i**ued 
—Agent» agreeing to specially bin irheat con
trary to instructions—Liability of elevator 
company—Delivery of trheat — .1 mount to 
ichieh bailor entitled—Place of delivery.]-- 
Plaintiff delivered a quantity of wheat to 
defendant’s elevators at Saskatoon and Osh r. 
receiving tickets or receipts therefor in tin- 
form of storage '.ickets mentioned in the 
Manitoba Grain Act. The agent marked 
the words “specially binned " on these tick
ets ; but it was shewn he had express in
structions not to accept any wheat to be spe
cially binned. Tin- amount of wheat shipped 
from the bins in which plaintiff’s wheat was 
stored was greater than that mentioned in the 
tickets, and he claimed this wheat. The 
plaintiff also claimed damages by reason of 
the defendants’ failure to deliver tin- wheat 
to him at Palmerston. Ont., tin- wheat being 
in fact delivered at Fort William :—Ueld, 
that the plaintiff having accepted ordinary 
storage receipts under the Manitoba Grain 
Act calling for the delivery to him of the 
" above quantity, grade and kind of wheat " 
could not claim that the wln-nt was specially 
binned under the provisions of the Act. 
and was entitled only to delivery in accord
ance with the provisions of the Am 
when the grain is stored under storage tick*-fs 
That the endorsement of the words “ specially 
binned " on the ordinary storage receipt 
would lot give any gn-nti-r privi’ tgt 
those to which the plaintiff was entitled under 
storage tickets. That the contract between 
the parties Mng for delivery of the wheat in 
car lots at any terminal elevator in the 
district, the delivery of the wheat at Fort 
William was sufficient compliance with the 
contract. Caswell v. Western Elevator Co., 
(1VUU), 2 Sank L. It. 113. 10 W. L. R. 12

Meaning of words “ money or other 
property Ileal estate—Ejusdem generis 
rule—Lien,]—The defendants had executed 
a •-eraents authorising the plaintiffs in the 
event which happened “ to take possession 
of any money or other property ” which tie- 
plaintiffs might find belonging to the defend-
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ants, and “ to sell such goods or property " 
and tnki- such other proceedings as the plain
tiffs might deem best for recovering the 
amount of the payment made under gunrnti- 
tee bond ssued for the defendants, and ex-
I
the following : “ The undersigned agree* to
do and execute any deed or thing that the 
company may deem to be necessary in order 
to give the company the rights and powers 
herein expressed or intended to be given." 
The agreements were on printed form pre
pared by the plaintiffs: //</-/, that the plain
tiffs were not entitled, under the agreements, 
to a lien on any real estate of the defendants 
for the amount of their claim, and that the 
words used should not be constructed to in
clude land, the rule of ejusdem generis be
ing applicable in this cas- London (iuutan
in ami Accident Vo. v. George, 3 XV. L. 11. 
23d, lfl Man !.. II. 132.

Miner»! rights—Right to possession.]— 
By an agreement made on the 13th January. 
1897, in consideration of $1, the owner of cer
tain land agreed 11 to lease and hereby does 
lease (to the plaintiff) the following described 
premises," mentioning them, and " hereby 
leases and agrees to give and convey hereby 
to Raid (plaintiff) all mineral right* on said 
premises, the right to quarry stone, aud the 
right to bore for gas, with privilege to erect 
and bring to said premises all necessary 
tools, machinery, ami conveniences for min
ing, quarrying, and boring on said premises, 
and to erect buildings thereon for said 
tools and machinery and for hauling 
employees, and also to drain said premises 
aud to build necessary railroad thereon."— 
"Su'd (plaintiff) also agrees if be uses said 
property under this agreement to take there
from the amount of 50,000 cords of atone, anil 
to pay therefor the sum of 25 cents per 
cord per United States specifications. Said 
(owner) hereby agrees that he will give no 
other party or corporation any rights on said 
premise» for the above described purposes 
<>n or before August 1st, 1887." ‘‘Unless 
sa.d (plaintiff) utilizes said premises for said 
purposes on or before August 1st, 1807, this 
lease shall be null and void."—Held, that 
under this agreement the plaintiff was not 
entitled to exclusive possession of the land, or 
to quarry all the stone thereon, but only to 
quarry 50.000 coni*. Haven v. Hughes, 20 
C. L. T. 55. 27 A. H. 1.

Mines and minerals — Working agree
ment— Option to purchase — Ownership of 
ore—“ .Vet proceeds."]—Under an option to 
purchase a m neral claim, and develop the 
same during the term of the option, oue of the 
conditions was that “ if any on- is shipped 
from the property the net proceeds are to be 
deposited to the credit of the vendors . . . 
and to be applied in part payment to the ven
dor*."' The defendant contended that the 
word* “ net proceed* " ns used in the option, 
meant a eum t<> be arrived at after deducting
from gros* proceeds the cost of mining, de
livery at smelter, and of smelting. — Held. 
on facts, that defendant's rights in re
spect of ore extracted front property 
were limited to right to ship ore for 
purpose* of conversion, and were sub
ject to condi.ion that proceeds of such 
conversion should be applied in accordance 
with terms of agreement above mentioned.

Pending payment of purchase price provided 
fur in option, defendant acquired no right of 
property in ore in situ, and none after extrac
tion from the mine.—The oiteration of de
veloping property was. pending payment of 
; . .1 . price, to b done bv d< fendant for
owners of property, and in shipping or deal
ing ......... re, be was to deal with
trustee for plaintiff*, and proceeds would be 
in his hands a* such trustee. Grobc v. Hoyle

12 B R 181, 8 w L B 28

Modification — Waiver — Work done 
under contract — Damages for breach — 
Counterclaim — Detinue — Demand and re
fusal — Conversion. Xichole Co. v. Mark- 
land Rub. i o. (1900), 7 O. XV. It. 407.

Municipal works — Specifications —
"From" and "to" streets---- -Plan.]—The
words "from" and "to" street* mentioned 
in spécifiai lions for the construction of works 
undertaken by an agreement in writing, as 
shewn on a plan annexed to and declared to 
form part of tin contract, are not neces
sarily exclusive. XVlnu the agreement pro
vided that the works should be constructed 
"along Notre-Dame street from Berri street 
to Lacroix street, ns shewn on the said plan," 
these words mean. " as far as the plan shews 
along Notre-Dame street, but not exceeding 
the moat distant sid of Lacroix street." Vit g 
of Montreal v. Canadian Pacific Rw. Vo., 
:« 8. C. B. 300.

Niagara river power — Dispute as to
measuring tin amount of electricity.]—The 
action was on a contract between : 
missionera of Queen X:ictoria Niagara Falls 
I’ark aud the defendants, by which the de
fendants were allowed to take water from the 
Niagara River to generate and sell electric 
energy, and to settle dispute* as to the proper 
way of measuring the amount of electricity. 
Plaintiff* measured the energy on certain day* 
ami demanded rates for the intervening time 
a.s per that measurement:—Held (14 O. XX’. 
It. 853. 1 O. XX’. X. 1271, that this was not 
the proper mode of computation, but that the 
amount generated and sold from day to day 
was the proper mode of computation. On 
application by plaintiffs the matter was re
opened and evidence taken, but above decision 
w i - not altered. Action dismissed with coate. 
Atty.-Gni. for Ont. v. Can, Niagara, Falls 
Power Co. (1010), 111 O. W. It. 35.

Oil lauds—Forfeiture — Lease or license 
—Profit à prendre.]—Defendant by written 
lease gave plaintiff exclusive right to drill on 
certain oil lands for five years from Ithb
December, 1903, “this lease to be null and 
void and no longer binding ... if a well 
is not commenced . . . within 0 months,

unless lessee shall thereafter pay
yearly to lessor $50 per year for delay." No 
well Imd been begun by ltltli June. lOtH, 
when the first tl months expired. On 8th 
July. 1004. plaintiff paid defendant #50 by 
cheque, which defendant cashed on 10th Au
gust, 1904, aud receipted as “receivtd on ac
count of delay in beginning operations under 
lease." lu August. IVOR, plaintiff tendered 
second yearly payment of #50, which defend
ant refused, having made another lease to hi* 
co-defendant on 28th July, 1905:—Held, that 
second payment c. $50 was in time, and 
might have been validly made at any time
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during second year, which did not terminate 
until 10th December. 11*15.—The legal effect 
of instrument in question wh* more Ilian a 
license ; it conferred a profit <i prendre, an 
incorporeal right to lie exercised in land com
prised in it. McIntosh v. Leckis (1900), 13 
O L. R 54. 9 O W. R. 490.

Operation and management of theatre 
— Partnership or hiring—Dilution of profits 
—Iti>iht to dismiss manager.]—Plaintiff and 
defendants, who were proprietors <-f two the
atres reflectively, agreed to close that owned 

i i ..... tii'1 manage.
ment of the other under the terms of an 
agreement. In a few months the defendants 
assumed to cancel the agreement and ex
pelled plaintiff from management on the 
grounds of habitual intoxication :—Held, that 
the relationship between the parties was that 
of partners and not that of master and ser
vant. and defendants were restrained from 
excluding plaintiff from management. Hem
ming v. Lemartjuand. 11 W. L. R. 280.

Option Réfutai.]—A contract stipulat
ing that the tirst party shall have the hauling 
of all ore shipped up to 15,(XX) tons, and not 
less than 10.IMX) as required by the second 
party, does not hind the second party to 
supply more than 10,000 tons. llaypirty v. 
I.i ,iora Mount Sicker Copper Mining Co., 22 
C. 1, T. 106, !) B. C. R. 0.

Part performance- -Settlement of aetion 
—f.itiiious eight* Party in default—Judg
ment. |—An agreement between the parties 
to several transactions involving litigation, 
to do a series of acts, in settlement of their 
differences, is divisible, and a performance of 
part of them will Is* held binding and effec
tue. notwithstanding the failure to perform 
the whole, more particularly as against the 
party through whom such failure occurs.— 
2. A right affirmed by a judgment is, by law, 
excluded from the class of litigious rights, 
and is not, therefore, subjeet to the re
straints put upon the sale and alienation of 
itch rights. Armstrong v, t'onnolly, 14 Que. 

K. It 295.

Party to a contract, involving t alien
ation of immovable property is estopped from 
suing for a rescission of it, wheu it has beeu 
carried out in such a way as to render im
possible the restoration of the proi>erty to its 
former state.—When an alienation of im
movable proiierty involved in u contract, in 
favour of parties assumed to be the owners of 
contiguous land, but wbo are only the leewee 
thereof, the other party when suing to rescind 
the contract with a view to recover the 
property, must include in his action, the real 
owner as one of the defendants. Montreal 
Harbour Commission' rs v. Record Foundry 
( 1UUÜ), 38 Que. K. C. 161. (An appeal is 
now pending before the Court of King's 
Bench. )

Party who draws up a contract —
Aleantng of the words “similar stock.”] — 
A written contract should, in case of doubt, 
be interpreted against the party who has 
drawn it up. The word “ similar," used in

contrat of nth of goods, to qualify other 
goods, is not synonymous with " identical," 
but means “resembling” or "like" or "<>f 
like characteristics." lienee, when the price

of calf trimmings and fleshings, sold by a 
tanner to a glue manufacturer, is covenanted 
to he that of "similar stock paid to other 
tanners," hide trimmings used for the sum- 
purpose come within the description Cana
dian (Hue Co. v. Calibcrt (1909), Q. It .'Vi 
8. C. 473.

Payment — Condition precedent— Deduc
tion — Arbitration — Independent collateral 
contract.]—In answer to an action to recover 
the balance due under nil alleged contract, 
the defendant, by paragraph (i of his state
ment of defence, set up that there was a 
shortage in the assets delivered by the plain
tiff, mid that the plaintiff could not su«- for 
the unpaid balance until the deduction from 
su< ii balance proper to be made in respect ol 
such contract had lieen determined by arbi
tration. The defendant's agreement was to 
pay, not the balance after deduction made, 
but the whole sum, in specified instalments. 
Under one paragraph of the agreement, how 
ever, the defendant was entitled in certain 
events to n deduction :—Held, that the pro
vision as to deduction was a collateral bar
gain. and it was for the defendant to put for
ward his claim thereto which he had not 
done ; the award of arbitrators was not a con
dition precedent to or part of the plaintiff's 
cause --f action: and paragraph n of 
defence should be struck out Cuddy v. Cam
eron (1910), 13 W. L. R. 632.

Affirmed (19101, 15 W. L. R. 502. It.
C. R.

Permit to ent. hay—Provisions for can
cellation of permit if land sold or leasrd- 
Subseqliant hase of part of land covered 1/ 
permit.]—The defendant paid for a permit l'
eut hay in 1908, on a parcel of land, ncr- 
which was printed the following :—" This 
permit becomes cancelled by the sale or lens.- 
of the land." Subsequently the plaintiff ob
tained a lease of half the said pared : -Held. 
that the defendant's permit gave him n:i
actual interest in the land ; that ii<- pn
for cancellation should be most strictly eon-
•trued, and that, as the land had not b 
leased but only a part of it, the permit w.i- 
uot cancelled and the defendant had a right 
to the hay cut in that year ou the whole of 
'lie land, including some that had been cut 
by the plaintiff under his lease. Decock n 
Harr agi r (1909), 19 Man. R. 34.

Provision for cancellation— Supply of 
electric light—Condition for terminatin'/ *■ r- 
viee—Interest in premises ceasing- ” Heirs 
—" Assigns " — I’aitm rship — Rights of ad
ministrators.]—The electric company and S. 
entered Into an agreement for the supply of 
electric lighting in a hotel, for 10 years from 
the 1st May, 1902, and i< was provided that 
either party might cancel the agreement h.v 
notice in writing, if, after the expiration of 
5 years, neither S. nor his heirs, executors, 
administrators, or assigns, should be owner, 
tenant, or occupier of the hotel, alone or 
with other persons. The lease to S. extended 
only until the 1st May, 1907 : it gave him 
no right to a renewal, and he hud no o'.her 
interest in the building, lie sold a half inter
est in the lease to two persons with whom 
he formed a partnership in the hotel business, 
which was carried on till 1904. when the 
partnership terminated by his death, and the 
defendants were appointed administrators of
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■it". The ftSlin of the part
nership were nettled between the defendant* 
and tl. surviving partners, who became trans 
1 roes of the business, exclusive owners of 
the lease, ud suie occupant» <>f the hotel for 
the unexpired term. They gave notice to the 
plaintiffs to cancel the agreement on the 1st 
May. 1007, and. on that date, obtained a new 
lease of the premises, under which they con
tinued in occupation and possession:—livid. 
that, after the 1st May. 1007. the new ten
ant* of the hotel were nut assigns of 8.. and 
consequently, were entitled to cancel the 
agreement for electric lighting by notice ac
cording to the proviso. Judgment in 9 O. W. 
It. 517. 10 O. W. It. ."tl 1. affirmed. Ilcachenre 
Bledric Co. v. Royal Truat Co., B. 0 It 
567.

Public work — Finding of referencet— 
Claim of contractor—Repetition—Waiver.] — 
The specifications accompanying n call tor 
tenders fur the widening and deepening of 
canals formed a part of the contract subse
quently entered into, and provided that no 
pii’ oi ic work could be unwatered during 
the season of navigation, but might he at the
el........ na \ igation The cont: 1 "i- clainu d
payment for extra work and increased cost 
by reason of the refusal to unwater during 
the winter months :—livid, that the contrac
tor might la- called upon to work under water 
during the time the canal was closed to navi
gation, as well as when it was open, and was 
not entitled to extra payment therefor, espe
cially as no demand waa made for un water
ing. The contractor was entitled to payment 
at a Specified rate for removal of earth and 
at a higher rate for " earth provided, de
livered. and spread in a satisfactory manner 
to raise towing path where required.” He 
claim-d payment at tb*- higher rate for over 
200,001) cubic yards, and the resident engineer 
returned <$0.Ut*) as falling under the al>ove 
provision, and the Government allowed 28,000 
yards. The Exchequer Court Judge referred 
it to the registrar of the Court and two en
gineers. who reported that the amount al
lowed by the Crown was a sufficient allow
ance. an*, their report was confirmed by the 
Court :—Held, that the Supreme Court would 
not overrule the judgment of the expert re
ferees. Other clauses uf the contract required 
the contractors to make and repeal their 
claims in writing within fourteen days after 
the data of «tea monthly certificate during 
the progress of the works, and every mouth 
until adjusted or rejected. By the order in 
council referring the claims of the appellant 
to the Exchequer Court these clauses were 
waived " in so far as the repeated submission 
of claims is required." — lit Id. that the 
waiver did not relieve the contractor from 
making a claim after the first monthly certi
ficate issued subsequent to its having arisen, 
hut only from repeating it after the following 
certificate. P ou porc v. Iter. 24 C. L. T. 108. 
163.

Purchase of land — Contract of pur
chaser to build—Fulfilment—Improvement of 
old building. Fiaken v. Walton, 12 O. W. R. 
137.

Railway--Exemption from /iabilify—Con
sideration—" Property "—Ejuedem generia.] 
—In consideration of the construction of a 
aiding to their mill premises, the plaintiffs en

tered ini*» an agreement -.%ith the defendants, 
freeing them from liablli.y for damages to the 
” siding, or to buildings, fences, or other pro
perty whatsoever” of the plaintiffs “or of 
any other person.” Two horses of the plain
tiffs. engag 'd in hauling a car from one part 
of the siding to another, were killed by being 
run down with a car sent on the siding by a 
flying switch —Held, that the word " pro
perty ” in th agreement was not confined to 
fixtures, buildings, and rolling stock, and that 
the horse* were proi»erly included. East 
Kootenay Lumber Co. V. Canadian Por>fie 
Hu. Co. I,-. IV r It. 422. S Can. Ity. Cas 
310.

Receipts- Sale or bailment — Future de
livery of grain—Agent'a authority.)—Plain-

1!<*7. tit defendant’s agent, to sell them bis 
19t»7 wheat crop at one cent per bushel over 
market price. lie delivered this wheat to 
their el< v:i;<m a few days niter, and now 
sued for th price of the wheat :—Held, that 
the agent had no authority to contract for 
future delivery, and that on th" evidence 
plaintiff had merely stored his wheat in de
fendant's elevator Action dismissed. Sly 
v. Western Canada Flour Mille Co.. 0 W. 
L. R. 581.

Removal of timber — Injunction—Re
fusal- Appeal—Merits—Affirmance. Murphy 
v. Lake Erie and I h trait Hiver It if. Co.. 1 O. 
W. R 887, 3 « » W B m

Reward - Apprehrnaion of murderer— 
Party entitled to reward.]—Th. Government 
offered a reward of $500 for the arrest of a 
murderer. Defendants agreed to pay plaintiff 
to aid them in effecting the arrest. This he 
did. Defendant received the reward from the 
Government. Plaintiff sued for one-1bird of 
the amount.—Divisional Court h> Id, th it the 
defendants were liable, they having received 
the r*\Mir*l <iii condition that they should ar
range with plaintiff.—Judgment of Chadwick. 
Co.t'.J.. tilli April, 1909. reversed. CoupA/in 
V. Farrell (1910). 17 O. W. R. 127.

Sale of business ] — Plaintiff brought 
action to recover from d -fendants $1,500, on 
a promissory note which » "presented part of 
the purchase price of a bus mess bought by 
defendants. On default of pn/tnent plaintiff 
took possession of the business, ami claimed 
the amount of this note, as well a.< a previous 
cash payment of $1,000, to be forfeited:— 
Held, that only the $1,000 was forfeited. Ac
tion dismissed. Judgment of Chappl". Dis. 
Co. J.. affirmed. Parrott v. McLean (1910), 
18 O V i: 806

Sale of cattle—<S'u6«titutrrf agre ment— 
Terme of trade—L'eage.)—On the evidence it 
was fourni that, by usage among cattle-men 
in the McLeod District, calves under six 
months old and unbranded nr*', in the buying 
nr at lling 1 ' a herd of cattle by th" hi id, 
included with the cows with which they are 
running. Where an agreement related to 
two classes of things, and one of which alone 
was subsequently dealt with by a substituted 
agreement, ami n new agreement dealing with 
the olUvr class was made for the purpose 
of continuing the first agreement regarding 
it. the first agreement was properly looked 
at to interpret the second. The same ex-
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pression* uwd In different part* of the name 
document should ordinarily bo interpreted in 

■ nsi M oolf \. Ml- 21 C L I' 
90. 4 Terr. !.. K. 481.

Sale of goods Delivery- Place— " At," 
waning n/.J—A tender by II. to supply coal 
to the town of Goderich, pursuant to adver
tisement therefor, contained an offer to de
liver it “ into the coal shed at pumping 
étalon, or grounds adjacent thereto, where 
directed by you.” (Meaning by a committee 
of the council.) The tender was accepted, 
and the contract afterward* signed called for 
delivery "at the coal shed." A portion of 
the coal was delivered, without directions 
from the committee, from a vesnel upon the 
dock, about HU feet from the shed, and sepa
rated from it by a road :—Held. reversing the 
judgment of the Court of Appeal (15th 
November. 1901. unreported), that the coal 
v is not delivered " at the coal ■bed,” as pro
vided by the contract signed by the parties, 
which was the binding document :—Haw, also, 
that if the contract was to lie decided by the 
terms of the tender, the delivery was not 
in accordance therewith, the place of delivery 
not being ” at the pumping station or grounds 
adjacent thereto.” (See, also, 20 C. L. T. 
3<<t. t Holmes v. To ten of Uoderich, 22 C. L. 
T 222, 32 8. C It. 211.

Sale of goods or agency for sale -
Promissory nota — Consideration.] — When 
goods are supplied to order by a manufacturer 
to a dealer for sale to the public, together 
with forms of promissory notes in favour of 
the manufacturer to be indorse-! by the dealer, 
the relation between them is in reality that 
of buyer and seller, not of agent and principal, 
ii dealer cannot, therefore, eel up a plea of 
wuul of consideration to an action brought 
against him by the mr.nufucturer, on one of 
the purchaser's note endorsed by him. Rich
ardson V. Eldridgv, 34 (Jue. 8. C. 424.

Pale of homestead und stock—Entité 
contract—invalidity aa nyarda homes tea l— 
Con version. ]—The plaintiff signed a written 
memorandum us follows : "1 hereby agree
to sell, and make and execute the necessary 
papers to convey, all my right, title, and in
terest in (describing his homestead, for which 
he had nut been recommended), also (3 
horse.-, a waggon and a plough), and any 
other implement or chattel of which I am 
now the owner to (ttie defendant) for the 
sum of #480 to be paid as su m as the nucvs- 
sury papers are executed." The defendant, 
without the plaintif: e knowledge, took posses
sion of the horses; the plaintiff immediately 
objected to this. The plaintiff sued for con
version and the defendant counterclaimed for 
damages for breach of the agreement :—Held, 
that the contract was au entire one, anti 
that, according to its terms, the property m 
the personal property would vest only uu a 
proper conveyance of tin- luud.— (2) That 
the agreement, being one for the assignment 
of au imrvcouimenued homestead, was void, 
and that, although au agreement may be void 
in part and valid m pari, jr«t this being an 
entire contract was wholly void. Judgment 
waa therefore given for the plaintiff for dam
ages for conversion of the horses ; ami the 
defendant’s counterclaim for damages for 
breach of the agreement wn- dismissed. 
Flannaghan v. Mealy, 4 Terr. L. K. 391.

Sale of private banking business to 
chartered lmnk-Hank became insolvent 
—Action to recover money under contra t of 
*alr.\—The plaintiffs, seven surviving m.-in 
hers of the firm of Telford & Co., sued for 
$250 and Interest for each of them, part of 
the consideration for sale by them of th<- pri 
vale banking business of Telford A- Co. to 
defendants. Defendants denied liability by 
reason of an alleged prior breach of tin- agree
ment of sale by one of the plaintiffs. W M 
Telford, in taking a position with nnoth* r 
bank :—Held, that the evidence shewed ;hut 
the defendant* having become embam-s-d, 
their entire bnsineee was taken over und 
agreement with other banks, and in Jar ary, 
1008. W. M. Telford was notified that at iin- 
expiration of three months his services would 
not I"- longe required. On Itb I 
1908, he sent his resignation, informii - 
general manager that he had received an < ITi-r 
of a position with the Merchants' Rink at 
t »u - h s iund. The «slgnation was 
and no objection made to hi* taking the 
position until the defence in this action. 
Judgment entered for plaintiff* for $1,750 
and int rest from the 1st of June. 1908. and 
CO*!*, ''arpnitcr v. Creswell (1827), 4 Ring 
409. followed. Telford V. Sovereiyn Hank 
(19101, lti O. W R. 133.

Sale of securities — Interpretation 
contrat t frfl, tOJ8, 1019, t (
Rai!ica y — Debtor and creditor — Right of 
iray claims—Legal upenscs incurred in st t- 
tit ni> nt. | The plaintiffs s<>M the defend 
stock* and bond* of the I*, and I. It. Co., with 
mi agreement in nriting, u bleb contait 
clause stipulating ns a condition that the 
vendees might declare the option of paying 
a further sum of $30.000, in addition in the 
price ( sale, in consideration of which the 
vendors agreed to pay all the debts of tin- 1’ 
and I. It. Co., except certain specially iu< u- 
tioned claims, some of which were in respect 
of settlement for the right of way. Hie 
final clause of the agreement was as follow - 
"After two years from the date hereof tin 
Montreal Street Railway Company will 
sunn- the obligation of settling any right of 
way claims w Inch the vendors may not pre
viously have been called upon to settle, and 
will contribute $5,000 towards the seule
ment of any such claims which the vendors 
may be called upon to settle within the said 
two years. Any part of the said sun not 
expended in said two years or required by in 
purchasers so to be, shall be paid over to tie- 
vendors nt the end of the said period, it being 
understood that the purvhasers will not sur 
up or suggest claims lieing made." The ven
dees exercised the option, and paid the 
$30,000 to the vendors, who reserved tle-ir 
right to any portion of the $5,000 to he - en- 
tribut ed towards settlement of the right of 
way claims which might not lie expended dur
ing the two years. An unsettled claim for 
right of way, in dispute at. the time of the 
agreement, was subsequently settled by the 
vendors within the two years. The question 
arose as to whether or not this existing claim 
and legal expenses connected therewith was a 
debt which the vendors were obliged to dis
charge in consideration of the extra $30,000 
so paid to them, and whether or not the 
$5,000 was to be contributed only in respect 
of right of way claims arising after the date 
of the agreement : — Held, affirming 15
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Quo. K. It. 77. that the agreement must 
bo construed ns being controlled by the provi- 
•ions of the Inst clause thereof : that the last 
clause was not inconsistent with the previous 
clauses of llie agreement : cnil that the ven
dees were hmniil to contribute to the pay
ment of such claims and legal expenses in 
respect of the right of v.ay to the extent of 
the $ô.(Hmi mentioned in the last clause. 
Montreal Ntnrt /fir. Co. v. Montreal Con
struction Co.. 27 C. L. T. :m. 38 ». <\ It. 
422.

Sale of timber -Terms of payment.] — 
The appellant held rights in unpatented lands 
and agreed to sell tie timber thereon to re
spondent, one of the conditions as to payment 
therefor being that, ns soon as the Crown 
grant issued, the respondent shout ' " settle ” 
a judgment against the appellant, hich, they 
both understood, could at that time be pur
chased for $500. On the issue of the grant, 
about six mouths afterwards, the judgment 
creditor refused to accept $000 as full settle
ment at the latter date, and he took proceed
ings to enforce execution for the full amount. 
The execution was opposed on behalf of the 
appellant, the respondent becoming surety for 
the costs and being also made u party to the 
proceedings.—Held, affirming the judgment 
in 10 II. C. R. S4. that the agreement to 
settle the outstanding judgment was not made 
unconditionally by the respondent, but was 
limited to settling it for $.r»tlO, after the issue 
of the Crown grant for the land : — Held, 
also, Davies, J.. dissenting, that the costs 
incurred in unsuccessfully opposing the exe
cution of the judgment, upon being paid by 
the respondent, were properly chargeable 
against the appellant. O'Brien v. Mackin
tosh, 24 C. L. T 115, 24 ». C. R. ltX).

Sale of wheat— Correspondence by tele
graph—Price of cheat — Ascertainment by 
refrrence to quotations — Evidence—Trade 
usage o- custom. |—On the 22ud May, 1008, 
the plaintiffs, grain merchants of Winnipeg, 
Mani.oha. t legraphed to the defendants at 
Goderich, Ontario: “Referring t<- my tele
gram We offer subject to immediate reply by 
telegraph one cargo about eighty thousand 
ini' part number one hand three over part 
uumli.-r two northern one quarter uudtT New 
York July c.i.f. Goderich in ten days, terras 
twenty-live thousand sight draft balance 
weekly payments us suggested int. and ins. 
Goderich paid by you as before if you wish 
will tix price to-day’s close hard eighty-two 
cents two northern seventy-eight and three 
quarters telegraph immediately whether you 
accept or not can give you more two north
ern than one II." The defendants telegraphed 
to the plaintiffs on the next day: “ We accept 
half one hard half two northern price fixed 
date shipment <>r sooner." Fire days later 
tliv plaintiffs telegraphed to the defendants : 
“ Probably send Algonquin to-morrow takes 
about fifty-eight thousand two northern thirty- 
seven thousand one hard do you want the 
surplus fifteen thousand two northern one 
half under July telegraph immediately on 
receipt.” And on the same day the defendants 
telegraphed to the plaintiffs : “ We accept
will provide insurance here see to-day’s let
ter.” The 95.000 bushels of wheat men
tioned were shipped anil received by the de
fendants, and, a dispute having arisen as to 

c.c.u—29

tii* price, tiie plaintiffs withheld the bill of 
lading for lO.(HH) bushels of the 95,000, and 
the defendants having, notwithstanding the 
absence of the document, taken the 10,000 
bushels, tin* plaintiffs brought this action for 
conversion thereof, or alternatively for the 
balance of the price. The defendants main
tained that tl price v. is paid in full : Held, 
that there was a complete contract for the 
sale of the goods in question, at a price to 
h* fixed, on or before the date of shipment, 
by reference to New York quotations ; and 
that til* words used by the plaintiffs “ three 
over . one quarter under New York
July ” hod not the effect of importing into 
the contract a term, in accordance with a 
custom or trade usage of tiie wheat market 
at Winnipeg, of which evidence was given at 
the trial subject to objection, that the buyer 
was bound to sell a similar quantity of New 
York wheat to the original vendor. Judg
ment of Fa Icon bridge, C.J.K.R., 7 O. W. It. 
IM. affirmed. Northern Elevator Co. v. Laic. 
Heron and Manitoba Milling Co., !) O. W. 
It. 13ft, 13 O. L. It. 349.

Services of advertising agent — Re-
munernilon Territory ■ - Extra services 
— Account — Access to books of principal. 
Milhr \. Globe Printing Co., 3 O. W. It. 360, 
6 O. W. It. 258.

Services by near relatives - - Implied
right to minim ration—Presumption,]—The 
presumption against an implied right to re
muneration for services rendered by near re
latives arises only when the persons render
ing the services, and those to whom they are 
rendered, are in effect living together ns mem
bers of the same household, hut even where 
this is not the case the implied right to re
muneration may in the ease of near relatives 
be negatived on very slight grounds. The 
(’nuri held on the facts in this case that the 
plaintiff, n married woman who left h r own 
home to nurse her sister, was not entitled to 
remuneration for her services. Mooney v. 
Grout, 23 C. L. T. 327. 6 O. L. R. 521.

Shares in company— Sale of—Terms of 
payment—Absence of covenant to pay—De
fault in payments—Refusal of Court to infir 
obligations to pay.]—By agreement of 11th 
August, 1903. between plaintiff and defend
ant. after reciting that plaintiff was owner 
of 302 fully paid-up shares of common stork 
in a named company, of par value of $100 
each, ami his agivv nient to sell same to de
fendant. for consideration therein mentioned, 
and subject to terms thereinafter expressed, 
it was witnessed that plaintiff had agreed to 
sell shares to defendant for $18,120, with in
terest at 6 per cent., viz., on his paying $500 
on account, he was to bave right of paying 
balance in manner set out in agreement, 
l'laintiff was to deposit in a bank the stock 
certificates, endorsed in blank, to he delivered 
to defendant, on payment of purchase money 
in full, and he was to be at liberty to pay 
into the bank suras of money thereinafter re- 
ferred to. to be held to his credit, and which 
should fully discharge him in respect of pay
ment of purchase price and interest, and en
title him to delivery of shares ; defendant was 
to pay plaintiff $500 on account upon deposit 
of certificates so endorsed ; and in considera
tion of premises and of $500 plaintiff cove-
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named and agreed with defendant that he 
would not for 5 yearn from date of agreement, 
directly or indirectly, erect or canne to be 
erected in Canada n mill for the manufacture 
of book and writing papers, or of coated 
papers, or associate himself or accept em
ployment from any mill erected during the 
said period for manufacturing such papers :— 
Held, that the terms ami whole effect of the 
agreement completely negatived the existence 
of any covenant on the defendant's part to 
pay for the shares. Finlay v. Ritchie, 12 O. 
L. R 868, 8 O. W. R 176.

Supply of electric light — Tolls and 
charges — - Construction of statutes—X. S. 
Acts of 1907 c. 40—Change of system of 
charges — " Readiness to serve Charges 
added to meter rate—Non-cunpllance with 
statutory requirements to file schedule of 
rates with Provincial Secretary—Liability 
of consumer. Chamber» Flee trie Light Vu.

.. N.0.) 6 1 L B BOB

Supply of electric power-Continued 
esittence uf property Condition precedent.I 
— Where, under the terms of an agreement, 
the plaintiffs wen* to supply the defendants 
with i lectric current to u specified amount 
of horse power, to be used by them for oper
ating their machinery, and for use in their 
business, and for no other purpose, the limita
tion wa# held to be for the purpose of con
fining the use of the power to the defendants’ 
premises, and not to any existing mill thereon, 
so that the fact of such mill being afterwards 
destroyed by fire did not dispense with the 
defendants' obligation to receive and pay for 
the power. Taylor v. Caldwell, 3 B. & S. 826, 
distinguished. Ontario Fleetrie Liyht and 
Tower Co. v. Faster and Galloway Co., 23
1 LI 152, 2 O u R. i s. 5 u L B II»,
2 Com. L. R. 125.

Supply of natural gas—Covenant re
stricting supply to others than plaintiffs— 
Breach — Exceptions — Supply to consum
ers' company. St. Cathaiine» and A'iayara 
Tou t r and Fuel Vo. V. Thorold Saturai Gat 
Co., V U. W. R. 86. 860.

Supply of natural gas -Remedy for in
sufficient supply—Right to enter upon " field ” 
of plaintiffs -Covenants and conditions of 
contract—Injunction — Dissolution — Dam
ages. Siayara Peninsula Tower and Gap 
Co. v. St. Catharines and Xiayara Tower 
and Fuel Co„ V O. W. B. 531.

Telegraph company. ] —Agreements be
tween plaintiffs and defendants each contained 
the following clause : “ The railway company 
to pass the inspectors, linesmen, and repairers 
of telegraph company, ami their tools and 
stores for construction and maintenance of 
said lines and auy extensions thereof 
Held, that defendants were not hound to fur
nish unlimited passes, as demanded by plain
tiffs, hut only such free transportation as was 
reasonably necessary in connection with 
plaintiff’s work of construction and main
tenance, nor can ‘.hey succeed in an action 
for money hud and received. Held, further, 
on defendants' counterclaim, that the latter 
are entitled to damages because of plaintiffs’ 
failure to ma:ntain telegraph lines in working 
order, and fo- br*-aeh of covenant to construct 
ami muinlaii* a wire and sound instruments

for defendants' use between two of their sta
tions. but that the plaintiffs are not bound to 
maintain poles that were erected on defend
ants’ right of way before date of agreements 
Sorth American Telegraph Co. v. I!au of 
Quinte Rw. Co. (1900). 13 O. W. It. 275.

Varied, both claim and counterclaim being 
dismissed. 14 O. W. R. 8.

Telegraph company Icatrd railway com 
pony private wire—Unauthorized mottage.« 
Mu»t account for tame.]—In 18RS the plain
tiffs leased the defendants predecessors a 
"Pedal telegraph wire for 27% years, to 
used in connection with the management, 
operation and control of their railway lines 
then constructed. Later the railway became 
the property of the defendants, who operated 
several other businesses, and have extended 
lines of railways. The defendants used the 
special wire for all sorts of messages per
taining to their general business and refund 
to uccount to the plaintiffs for any of such 
unauthorised messages:—Held, that the i 
fendants were bound to accoimt to plaintiffs 
for the messages transmitted by them through 
the special wire, which did not relui.- to tin 
man .gement. operation or control of the rail 
wf.y lines existing in 1888. Judgment of the 
Supreme Court of Newfoundlar 1 affirmed. 
inglo-Am. Tel. Co. v. Reid-N< wfoundland 

Co., C. R„ 110081 A. C. 386.

Termination -Provision* for renewal— 
Waiver—Rights of third persons—Injunction 
— Parties. Street Railway Advertising > 
v. Toronto Rw. Co., 3 O. W. It. 841»

Time — Seaton — Reckoning—Starting 
point. |—Though a delay stipulated in u cm 
tract to run from a space of time or a period.
neh as a to i........m
puled after or from the end thereof, ne\> 
tlieless the whole purport of the agreement, 
or proof of circumstnuces. or bo'.'.i. may sin w 
that the parties intended that the who!.- 
period from its initial day should be counted 
into and form part of the delay, and effect 
must be given to this intention when it 
clearly appears.—Hence, when the seller of 
rights under locution tickets of Crown lot-, 
makes a reservation of the cut of tlmb< r 
then-on, for three years, “ a compter <it 
l'automne prochain," and it appears tLut In- 
could not acquire full ownership of the tim
ber by the required lapse of two years laud 
have time to manufacture and sell it. the 
manifest object of the reservation), unless 
the starting point of the three years w, re the 
end of the next ensuing fall, that constm 
lion of the words used will be held to he tie- 
proper one.—Judgment in 32 Que. S. c. r»o;;, 
affirmed, .ludgnivut in 21) Que. S. C. 175. set 
aside. ( ulumhus Fish and Game Club \
Fdwards Co. Limited, 18 Que. K. B. 8.

Traffic agreement.! — Action for re
covery of damages for breach of contract 
to provide cargoes for plaintiffs' steamers, 
sailing from Quebec to Manchester, at cur
rent rates from Montreal. The defence de
nied the contract as alleged ; set up that th- 
defendants hud never been placed iu default 
to settle and determine the freight rates ob- 
taiuab iu Montreal ; that they were pre
vented from fulfilling their contract by tb<* 
destruciion of a bridge on their line of rail
way; that they could not be held respon
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sible for the empty space without having 
been first put in default to fill the same:— 
Held, that the defendants were responsible 
for the difference between the Quebec and 
Montreal freight rates, but only to the extent 
of forty per cent, of the eurgo of the ship, 
in accordance with the letter of the 3rd of 
February, 1008. For this reason $533.25 
was deducted from the amount of the judg
ment. As the appeal failed on the substan
tial points costs were not allowed. Great 
Nor. Hie. Vo. v. Furness, Withy d Vo. 
(1008), 42 S. C. It. 234, affirming. but 
slightly reducing the amount of damages al
lowed In 32 Que. 8. V. 121.

Two separate documents construed
as one — Agreement to purchase land — 
Suret arrangement to pay purchaser com
mission on sales—Consideration—Illegality— 
Pleading—Ground of appiul not raised at 
trial \ anation of agreimcnt—Authority of 
agent - notification—Right to commission 
under substituted agreement.J—On the 23rd 
February. 1904, the plaintiff agreed to pur
chase 50,000 acres of land from the defend
ants. at n fixed price per acre, upon terms 

pe< fied in a written document In a letter 
written by the president of the defendants, 
on their behalf, to the plaintiff, dated the 
24th February, 1004, the defendants pro
mised to pay the plaintiff a commission of 
25 cents per acre on each sale as made, as 
soon as the defendants had received sufficient 
over and above $1 per acre to pay such com
mission. The plaintiff being in default uuder 
his contract, the defendants' agent made au 
arrangement with the plaintiff which was 
embodied in a letter dated the 14th June, 
1004, written by the plaintiff to the agent, 
reducing the plaintiff's purchase to 20,000 
acres, the plaintiff releasing his privilege of 
making selections from certain townships, 
upon the understanding that the defendants 
should release him from all obligations ns to 
tlv other 30,( 00 acres. The agent also f fund 
a purchaser, L).. for 10,000 acres of the laud, 
and the plaintiff agreed to accept this, and 
afterwards sold I). another 10,000 acres. The 
trial Judge found, upon conflicting evidence, 
that the two documents dated respectively 
the 23rd and 24th February were signed at 
the same time and ns one transaction :— 
llcld, that this finding should not be inter
fered with ; that there was a consideration 
to support the promise set out in the docu
ment of the 24th February ; anil that evi
dence of the circumstances in which the 
documents were executed was properly re
ceived to shew that there was in fact only 
one transaction:—Held, also, that, although 
the evidence established that the plaintiff in 
making the purchase was e-ting tor himself 
and others, and the document of the 24th 
February disclosed a secret arrangement to 
enable the plaintiff to obtain something in 
the nature of a commission without the

nowledge of the other persons interested In 
the purchase, the defendants were not at 
liberty to maintain this as a ground of ap
peal, it not having been pleaded or raised at 
the trial, and no application for leave to 
amend having been made. And quart, whe
ther, in any case, it was open to the defend
ants to maintain such a defence ns against 
the plaintiff :—Held, also, that the document 
of the 14th June, l'.XM, did not cancel the

agreement of the 23rd and 24th February ; 
it was merely a suL.-oi: -tlon of 20,000 acres 
for the BO.Ooti acres, and left the 20.000 acres 
subject to the terms of the original agree
ment : and the plaintiff was, therefore, en
titled to his 25 cents per acre commission on 
the 20.000 acres sold to D. : the arrangement 
made by the defendants’ agent, if beyond his 
powers, having been ratified by the defend
ants, as the evidence shewed. Judgment of 
Newlands, J., affirmed. Willoughby v. Sask. 
Valley d Man. Land Vo. (1910), 13 W. L. 
R

Uncertainty — Findings of fact — Ap 
peal.]—The findings of a trial Judge ou 
questions of fact will not be disturbed unless 
it appears clearly that such findings arc 
erroneous. In an action on a contract to 
furnish supplies to be used in floating one 
of the defendants' steamships, where the 
evidence was of a contradictory character, 
the trial Judge, as to certain amounts 
claimed, found in favour of the defendants, 
on the ground that if the plaintiff wished to 
make a contract under which he would be 
fully paid, whether the services were or 
were not performed that should have been 
clearly expressed in his tender and not left 
in doubt . -Held, that the decision ought not 
to he disturbed. Havre g v. Allan 8. 8. Vo., 
30 X. 8. It. 307.

Use of licensed premises— Exclusive 
occupation—Landlord and tenant—Breach of 
contract—Damages.]—An agreement between 
a licensed restaurant keeper and a third per
son whereby the latter engages, under a pen
alty. to fulfil the obligation of the former 
prescribed by the License Act, s. 913, to be 
able at all times to furnish meals to at 
least ten persons at one time, implies the 
right of the third person to use the restaur
ant for this purpose, but does not give him 
any right of exclusive occupation : and the 
relationship of laudlon’ and tenant does not 
arise from the agreement. Therefore, the 
restaurant keeper 1ms no right to refuse the 
person with whom he contracts access to the 
restaurant, and the refusal of the latter to 
perform his engagement is equivalent to a 
renunciation of the bargain on his part, and 
puts an end to it.—One who violates the 
right of another, while not causing any ap
preciable injury, is nevertheless liable to ex
emplary damages. Hourque V. Massé, 28 
Que. 8. C. 133.

Use of race track—Lease or license 
Forfeiture.]—An agreement under seal be
tween the plaintiff and defendants providing 
for the use of the defendants' race lrack by 
the plaintiff under certain conditions and in 
consideration of certain payments : Held, 
upon its true construction, not to be a lease, 
but a mere license: that the relationship of 
landlord and tenant did not exist between the 
parties ; and, upon the evidence, that there 
was a breach of the contract, for which the 
defendants might properly forfeit, and that 
the contract was in law properly forfeited 
and declared void by the defendants. Lyles 
v. Windsor Fair Grounds and Driving Bark 
Association, 20 C. L. T. 303.

Wager.J—The parties deposited with H. 
$1.250. of which the defendant contributed 
$1,000 and the plaintiff $250, and signed a
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document in which it was act forth that the 
m ' ' | wee to b b«M bf H natil the tk i- r 
mination of the question whether n certain 
home m the possession of the defendant 
(di e- rihing it t waa the same horse as de
scribed in the Hritish Hackney Stud Hook 
a-i " Towthorpe Rupert the question to be 
decided by a re|>ort from that l took. *' Should 
such report shew that the horse ... lie 
the hors, described in the . . . hook, the
whole # 1 ,25<i shall lx- paid to” the defend
ant " Should the said report shew that the 
said horse is not the horse de-
scribed ... in the hook, the
said money shall be paid to" the plaintiff:— 
//e/d. a wager. Eran» V. Hubert (1910), 13 
w. I,. R. 380.

Water supply — Rate of payment — 
S-liool buildings — Municipal corporations. 
Montreal Vo/f r amt Hotter Co. V. SI. Henri 
School Commissioners, 5 K. !.. It. 385.

Work and labour I sage or custom.] 
— I'mler a contract to “drill or punch all 
holes required in the Iron-work on the ex
tension of the Intercolonial Railway station, 
St. John, N.H.. according to plans and sped- 
lient ions, at the rate of 5 cents per hole, 
which will include rivet ting and bolting up." 
the persons doing the work are entitled to be 
paid for each m nantie hole in each separate 
plate nquir-'d f< r tin work, and are not re
stricted to the ho'- at the places designated 
upon the plans and specifications, that is, 
where the plates are rivet ted or bolted. W"i<- 
son v. Clark. 2 K. L. R 347, 465, 38 N. B. 
R. OH.

Written document — Promite to pay 
mor11/ P U l'ru‘,\ .,/ Mi/nuiun
—t'omparison of handirritmy Admission — 
Oral ttshmony—.4mount in controversy.]— 
l. In a document signed by two persons for 
the purpose of stating several reciprocal en
gagements. the promise by one of them to 
pay. on demand, to the order of the other, 
a fixed stun of money, is not a promissory 
note, and Arts. £440 and 2341, C. C., have 
no application to it. Therefore, if the signa
ture is denied, verification by comparison of 
writing is admissible.—2. Proof by oral testi
mony of an extra-judicial acknowledgment 
by a party, of a signature denied by him, 
wen when the sum demanded exceeds $50, 
is admissible. Puguin v. Turcotte, 35 Que. 
K C. 206.

7. Knfobckmknt or Contract.

Adoption of illegitimate child —Pro
mo« to “ moke hcr heir" Statute of Frauds 
— Part performance.)—The plaintiff was the 
illegitimate daughter of D. C. K. The plain
tiff's mother and I). C. K. lived together for 
several years, but finally separated. The 
mother died in 1807 The plaintiff lived 
with her grandmother until the latter's death. 
On the 1st April, 1890, the plaintiff wrote 
to L>. C. K. telling him of her mother's death 
and asking him to write to her. Some time 
afterwards he wrote to her addressing her as 
" Dear daughter," signing himself as " Your 
anxious father. In a poetcrlpt he added, 
" Now I have agreed to become your real 
solid father as hard and fast os you can

wish.” A dose correspondence followed, 
which resulted in the plaintiff going to Win
nipeg to live with her father; he met her 
at the station, look her to his house, and they 
lived together as father and daughter until 
he died suddenly on the <lth June, 1903. 
After bis death a will was found dated the 
5th December, 1881, by which be bequeathed 
all his property to another. So far as 
known, D. K. had not, at the time of his 
death, any relative existing. The plaintiff 
■wore that her father told her on van 
casions that all Ins property would In- hers 
when lit- died : that lie would make a will to 
that effect. Friends were called as witnesses, 
who stated that I). C. K. told th. lie 
would make bis will in the plaintiff's favour 
and make her his heir:—Held, specific per
formance will be enforced by the Court : a a 
agreement in writing, though not in formal 
terms, whereby the father of an illegitimate 
chilil offered, if she (plaintiff) would come 
to him and live with him ns his daughter, in 
keep her and leave all his property by will 
to her, the agreement having been acted upon 
by the parties and fully performed on the 
part of the plaintiff, and the omission to 
make the promised will being attributable to 
mere negligence and procrastination, no con
trary intention on the part of the father ap
pearing; in spite of the wan of mulualitv. 
the complete performance by the plaintiff 
sufficed to take the case out of the Statute of 
Frauds. Kinsey v. National Trust Co., 24 
C. L. T. 104, 15 Man. L. R. 32.

Assignment of.] — Money paid by de
fendant for superintending work being <l"ti ■ 
under contract cannot be charged against 
the contractor doing the work. Where plain
tiff had a claim in excess of jurisdiction of 
County Court, but defendant had a set-off 
which upon being allowed reduced the amount 
below the maximum County Court jurisdic
tion:—Held, that the County Court had tm 
jurisdiction. Finn v. Qosncll ( 1909), 14 u. 
W. It. 830, 1 O. W. N. 117.

Assignment of moneys due—Con flot
ing evidence—Findings of fact.]—Action to 
recover certain sums of money under an 
agreement. Judgment for plaintiff, hi> evi
dence being accepted in preference to that 
of the defendant, t in et ham v. (iilroy, 11 W. 
L. It. 895.

Conveyance of land to son upon un 
dertaklng of latter to pay money to
daughter Enforcement by latter—Trust 
Pleading — Amendment — Statute of Frauds 
—Instrument of fraud—Perjury. Kendrick 
v. Harki y. 9 O. W. It. 866.

Covenant between two parties tor a 
like performance by both — Right of
either to specific performance by the utln r - 
Interest therein — previous performann by 
party seeking to enforce covenant against the 
other.)—Held, when two shareholders in a 
trading company agree, for their mutual ad
vantage, to deposit their shares in the hands 
of a third party, neither of them is entitled 
to specific performance of the covenant by 
the other, without establishing his interest 
therein, nor until he has himself executed his 
part of it. À'upper A rimer V. A/acOouan 
(1906), 18 Que. K. H. 215.
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Covenant to pay legacy—Construction 
of covenant—Enforcement by covenantee for 
benefit of another — Judgment — Interest 
— Coats — Payment into <\>urt. Moubray 
v. Fletcher, 11 O. W. It. 087.

Interest In syndicate for sale of 
natent — Royalty — Share of profits — 
Evidence—Agent. McIntyre v. Newton. 0 O. 
W It 303

Parent and child—Conveyance of land 
—Agreement for maintenance — Subsequent 
oral agreement- Specific performance — Set
ting aside original agreement—Improvidence 
—Want of independent advice. Poole v. 
Foote. 3 O. W. It. 831.

Promise to transfer shares —Consid- 
eration—Mculture of damage»—/nterest.] — 
The plaintiff was superintendent of the blast 
furnaces of a company of which the defend
ant was the president. The plaintiff's con
tract of employment waa for no definite 
period, and the employment could be ter
minated upon two months' notice by either 
party. During the plaintiff's employment 
th- defendant promised him a certain num
ber of tin- shares of the capital stock of the 
company if the production of the blast fur
naces was increased to a certain number of 
tons, and he gave the plaintiff a memorandum 
containing the figures mentioned. The blast 
furnaces produced the necessary number of 
tons, and on two occasions the defendant 
sent the plaintiff certificates for shares " with 
my compliments." The furnaces continued 
to produce the requisite number of tous, but 
the defendant failed to deliver any more 
shares, and thereupon this action was brought 
to recover damages for breach of the contract. 
The shares of the capital stock of the com
pany had gone up in value, and then had 
gone down between the time when the stock 
should have been delivered and the date of 
the trial Held. that th, stock delivered 
was not a mere gratuity ; that there was a 
contract for the delivery of the stock, and 
consideration for the same. It was not a 
case of assessing the damages at the highest 
price reached between the date of refusal 
and the trial, but simply a case in which 
their market value at the time when the 
stock should have been delivered should de
termine the amount of damages. Interest 
should not be allowed. Meant V. Whitney,
24 C. L. T. 98. 287.

Res Jwdleats—Defendant ordered to com
plete bit contra, t—Luis of the amount de
posited at tccurity—C. P. 541 ; C. C. 1241.] 
—When the final judgment orders the de
fendant to complete his contract with the 
plaintiff within a certain time, under a pen
alty of losing an amount deposited with the 
plaintiff, there is ret judicata as to the for
feiture of such deposit, if the defendant does 
not obey the orders of the Court; the defend
ant cannot later on demand a new ruling 
upon that part of the conclusions respecting 
such deposit. Brazcr v. Likin ( 1901) i, 11 Que. 
P. R. 292.

Restraint of trade — Sale of goodt— 
Stipulation that vendee shall resell at fired 
price — Validity—Intercut of vendor—Ter
mination of contract — /njunefton.] — An

agreement between the manufacturer of an 
article and the retailer thereof that tie- 
latter will sell the article at a fixed prie-, 
is not unlawful nor in restraint of trade, nor 
against the public interest, when the manu
facturer has an interest in entering into the 
agreement by sharing in the profits of snl-s 
or otherwise. When no time is specified 
for the duration of an agreement of this kind, 
either party may terminate it without th- 
consent of the other. One who seeks an in
junction to prevent some one doing some
thing in this case to prevent freedom of 
trade in the Warn pole preparation -- must 
prove, as must every plaintiff, an actual aud 
tangible interest in bringing the action, and, 
as well, that, unless an interlocutory injunc
tion is granted, he will suffer serious and 
irreparable injury. Wampole v. Lyons, 27* 
Que. s. C. 300. See g. <’., 14 Que. K. R. 53.

Sale of restaurant business and
furniture -Action for balance of purchase 
price—Counterclaim for goods wrongfully re
moved by vendor—Evidence — Presumption 
from wrongful acts—Costs. Hots v. Parks 
(Man.), 4 W. L. R. 212.

Services—Pontraet to accept pa< t pay
ment in stock—Failure to deliver—'fumages 
—Specific performance.]—The phrntiff con
tracted with tin* defendant to do certain work 
at the rat- of $7 a day, whereof $1.50 should 
be paid in cash, and the balance of $5.50 in 
stock in a mining company at fifteen cents 
a share ;—Held, that on the defendant's fail
ure to deliver the slock the plaintiff was en
titled to damages for breach of contract, and 
could not be compelled to accept stock. M Hier 
v. Avenll, 24 C. L. T. 103, 1U B. C. B. 206.

Services rendered to relative — Pro
mise to remunerate by testamentary bequest 
—Part fulfilment — Inadequacy of provision 
—Action against executors. Fitzgerald v. 
Wallace, 2 O. W. It. 1047, 3 O. W. R. 900.

Services to deceased person — Action 
against administrators — Presumption from 
quasi relationship — Rebuttal—Evidence- 
Corroboration. Uoan v. Canada Trust Co., 
3 O. W. R. 055.

Settlement of actions—Agreement for 
division of mining property—Enforcement- 
Further agreement based on original agree
ment—Formation of joint stock company— 
Fraud or mistake—Evidence. Crawford v. 
Lan son Mine I.united, McLeod V. Crawford, 
12 O. W. R. 454.

Specific performance.) — Defendant 
was indebted to plaintiff lor $0,500 secured 
by I. O. U.'s, notes and an assignment of 
mining shares. Plaintiff agreed to accept 
$1,600 cash and 20,000 shares of mining 
stock The defendant could not deliver the 
shares -.—Held, that the Court could not com
pel specific performance; that the plaintiff's 
account was correct and entitled to recover. 
Reference to Master-in-Ordinury, unless par
ties agree upon some other reference to de
termine amount of plaintiff's damage. Uood- 
oll v. Clarke (1900), 14 O. W. B. 785, 1 O. 
W N. 95 ; appeal dismissed, 14 O. W. it. 
1276. 1 t). W. N. 288.
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Specific performance- Parent and child 
—Maintenance of tinrent -- Promise to make 
provision by will—Part performance— Execu
tor*—Damage* — Quantum meruit—Money* 
dlebureed. Campbell v. /'onrf. 4 O. W It. Id.

Supply of light to building Hate of 
payment-—Continuance after expiry of period 
— Acquiescence. St. Thomat flag t'o. v. 
Donley. 2 O W. P. 201»

Supply of natural gas — Action for 
price— Measurement of gas aupplied tdr- 
guaey of meter u»cd — ffulc* l!fS, 729.)— 
Action to recover price of natural gas sup
plied to defendant -.—Held. that meter satis
factory and in accordance with ferma of 
agreement. An official referee under altove 
rule* ha* power to nonsuit. Where judg
ment it trial directing a reference was by 
eonaent it le too late on appeal to contend 
that action was premature. Appeal dis
missed. Henderson v. Manufa tarer» Nat
ural tin» Co. flint»», 14 O. W. R. 313.

Time for appealing extended. *6. 573.

Undertaking for performance by 
another Speri/tc performance Authentic 
contract.I— Where A. has contracted with R. 
that until a thin! party doe* a certain act, 
he. A , will he iierKonally responsible for the 
fulfilment of the obligation under the con
tract on the part of such third party—if the 
latter doe* not do the thing stipulated. R. 
ha* an action against A. to enforce specific 
performance of ot igntion. and to compel A. 
to sign an authentic contract, and to obtain 
an order from the Court that in the event of 
A. refusing to sign, the judgment shall avail 
in lieu of such authentic or notarial contract. 
Connolly v. Montreal Park and friand Rye. 
Co.. 22 Que S. C. .322, distinguished. Beau- 
bien x. Éther», 24 Que. K. C. 10»

Undertaking to pay debt of another
—Security Assignment of claim —Conflict of 
evidence—Finding of trial Judge—Reversal 
on appeal Riddle V. Todd. 12 O W R 
618.

Validity — Taking effect at diath—7V«- 
tamentarv deposition — Married teaman— 
Aboenoa of authorisation.]—A writing In the 
following word*. 111 hereby state that If 
death should overtake me. I hereby wish and 
command that she shall have the option on 
all the Rridge Company stock held by me, 
paid for or on option of same," doe* not dis- 
cloae a perfected agreem *nt or und -rtaklng 
transmissible to and binding on the legal re
presentative* of the writer It amount* at 
mofft to a testamentary disposition, and is 
therefore subject to revocation by a subse
quent will.—Per Trenholme. J.—Even if 
such a writing were a valid contract in form, 
it would be null and void in the present in
stance, because the obligee, a married woman, 
was not authorised thereto by her husband 
or by a Judge. Pottle v. Simpson, 14 Que. 
K B. 178.

8. EVIDENCE TO FAIT.

Agreement fer maintenance — Con
sideration—Conveyance of uroprrty — Evi
dence to vary agreement—Reformation—De

tinue—Damage».]—In an action to recover 
certain personal property which, it w; : i 
ieged. the defendant unlawfully detain- '. 1 
defendant relied upon an agreement, enter-' ! 
into between the plaintiff and him, when 
the plaintiff, jn consideration Hint tl . 
fendant would provide him with suffi-i- uf 
aud comfortable maintenance during I■« I 
time, agreed to convey to the defendm - |..
real and personal property. The -1............
put in evidence in support of the defer .. • 
up contained no reference to personal j -< 
c^rty :—Held, that parol evidence couM • 
be introduced to vary the terms of th< r 
ten document, and that the plaintiff 
titled to judgment ; and if. through fraud 
mistnk •. the personal property was . 
from the written agreement, the dofe 
had his remedy in a proper action r•. 1 
the agreement reformed. The da mag. 
seased for the detention of the personal i 
perty being excessive, the Court direct 1 
reference back to the County Court Juii • 
who had tried the action, to make n n->v 
assessment. Ouiou v. Thibrau. .3<‘. \ s
R. 542

Sale of land -Po»te»»ion under written 
agreement Timber—8 figure under eeecuti 
—Rill of »ale.]- The plaintiff sold to S a 
property containing a quantity of wood ! in-I. 
for $8,500. under an agreement in writii- 1 > 
v hlch R. agreed to pay n portion of the pur
chase money on the execution of the ngr 
ment, and the balance in yearly inatalm nts,
with Interest subject t" the couditii 
if R. failed to pay any of the instalments, 
with Interest, as agreed, the payments u ad-- 
would h«- forfeited and the plaintiff would ! 
at liberty to resume possession : am! subject 
to the further condition that S. w< ; ( :-«>• 
cut more than a specified quantity of lumber 
in any one year. In an action of n ol-vin 
brought by the plaintiff against the d -f rid
ant sheriff, who had levied upon a quantity 
of lumber on the premises, under ex it -ns 
issued at the suit of creditors of S, tie 
plaintiff tendered evidence to shew that all 
lumber CUt Lv S. WS1 tO be SOld, 
proceeds, after deducting certain disburse
ment*. paid to the plaintiff on account of the 
purchase money, and that the title to the 
land and lumber was to remain in the plain- 
tiff until the payments agreed to he made by
S. were completed :—Held, that the evidence 
was not admissible, the effect of it b-ii.g i" 
vary the written contract : Held, further, 
that a bill of sale of the lumber made by 
8. to the plaintiff, while writs of execution, 
of which the plaintiff failed to shew that 
she had not notice, were in the hands of the 
sheriff, was void, ns made contrary to the 
provision* of the statute. Rlaikie v. Mel.m- 
*ea. 33 N. H. It 558.

Supply of gas -Fixing rate—Oral ngr-e 
ment — Conversation* — Evidence. Selkirk 
Cat and Oil Co. v. Eric Evaporating Co., s 
O. W. It. fM7

0. Fobmation or Contbact.

Acceptance Purrhaae of good*—Accept
ance by delivery.}—The plaintiff, who had 
had previous dealings with the defendants, 
wrote to them on the 5th May, asking them
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If they were going to buy cucumber* that 
year, and what they were going to pay for 
tlii-m • adding, ”plva«i' lot me know, ns- I want 
to make a contract with Rome one for them, ns 
I want to put in quite a few this year." The 
defendant* replied: “We are pleased to 
learn 'hat you are going to do a lot of grow
ing this year, and will be pleased to take 
all you grow at the same price n« In at year. 
We will see you Inter on and make final ar
rangement*." Nothing further occurred until 
the following August, when the plaintiff sent 
several loads of cucumbers to the defendants, 
who accepted them and tin id for thorn, noth
ing being «nid at the lime of any contract 
between the parties; lit Id, that the defend
ants’ letter was not an offer open to accept
ance by the plaintiff, or by the delivery of 
cucumbers to them bv the plaintiff, but n 
statement of their readiness to enter into an 
agreement with the plaintiff upon terms to 
he arrnnm d. I'arlill v. Carbolic Smoke Ball 
Co.. f1Rft.11 1 Q TV 25» 5. distinguished, nat
ion v Toronto Fruit Vinegar Co.. 22 f\ L. 
T 232. 4 O. I,. It. 20, 1 O. W. It. 301.

Acceptance of conditions - Construc
tion of telegram. 1 —Where negotiations have 
been carried on by correspondence, for the 
lease of premises, between the owner and 
the agents of a company, without a final 
understanding, and the last letter is from 
the owner, containing new conditions and 
proposal*, a telegram from the agents in 
these words " Will meet you at store. Satur- 
day 2 p.m. Authority t• • sign lease,'* i« not 
an acceptance of such condition* and pro
posal* and does not a mount to a closing of 
the contract. Robichon v. Charlton Co.
UftKn. 89 Que. S. C. 22.

Agent Ratification.]—A contract made 
by an agent is complete before he has advised 
his principal of It, and before the latter has 
sent a ratification to the other party to the 
contract. Hibbard v. Thompson Co.. 5 Que.
P. It 372.

Cans® of action, where arising -Cor- 
rrtpondcncc- Place of makiva - Sale of goods 
- Plate of delivery—Superior Court—Dis- 
triii.|—A contract by correspondence is com
pleted at the place where the acceptance is 
received, to the knowledge of the acceptor. 
2. An action for damages on account of the 
insufficiency ami poor quality of goods sold 
may he begun in the district in which such 
goods ought to he delivered, inspected, ind 
paid for. Reeves v. 1 feCullock, 4 Que. p. R. 
286.

Company—A uthnrity of agent Ratifica
tion.]- On an appeal from a Master defend
ant claimed- lie should have been allowed a 
credit of $1,000. which he alleged plaintiffs' 
agent had agreed he should get on giving up 
Ottawa agency of plaintiffs. Making such 
an arrangement was outside of the «cope of 
this agent's authority, hut as Master believed 
defendant, and as plaintiffs appeared to 
have ratified what agent did, it was held 
they were estopped. The report was also 
varied by allowing interest computed as sim
ple interest and not with rests McCarthy
v. McCarthy. 12 O. W. R. 1123.

Correspondence Acceptance - Mailing 
—Post Office Att -Place of payment—Domi

cil—Delivery of goods sold. |—An offer was 
made by h- r dated and mailed at Quebec, 
tlie defendant's acceptance being by letter 
dated and mailed at Toronto. In a suit upon 
the i-ontract in the Superioi Court at Quebec, 
the defendant, who was served, .mbstitution- 
ally. opposed a judgment entered against him, 
by default by petition in revocation of judg
ment first by preliminary objection taking 
exception to the jurisdiction of the Court 
over the cause of netion, and then, consti
tuting himself ineidentnl plaintiff, making n 
cross-demand for damage* to ho set off against 
the plaintiff's claim :—Held, that, in the pro
vince of Quebec, as in the rest of Canada, 
in negotiations carried mi by correspondence, 
it is not necessary for the completion of the 
contract that the letter accepting an offer 
should have aetunllv reached the party mak
ing it. but the mailing in general post office 
of such letter completes the contract, subject, 
however, to revocation of the offer by the 
party making it before receipt h.v him of such 
letter of acceptance T'ndcncood v. Maguire, 
r, Que. Q. TV 237, overruled. Article 85 
of the Civil Code, ns amended h.v 52 V. c. 
48, providing that the indication of a place 
of payment in any note or writing should he 
equivalent to election of domicil, at the place 
so indicated, require* that such place should 
lie actually designated in the contract. Ha
gan,, v. Auger. 21 C. !.. T. 32ft, 31 S. C. R. 
I8fl.

Correspondence Offtr and acceptance 
—Rescission — Preach.] -Defendant wrote 
plaintiff that he had fifty tons of hay for 
unie, to he shipped by schooner. This being 
found impracticable, defendant said lie would 
ship by rail, which plaintiff accepted- Held, 
not a rescission hut a modification of the 
existing contract. Judgment for plaintiff. 
Appeal dismissed. McGrath V. Black, (5 E. 
L. R. 501.

Correspondence — Parties in different 
provinces—Jurisdiction.] — Where the con
tract upon which the action was based a-ose 
out of a proposition made by the defendants 
at Kingston and sent to the plaintiff* at 
Montreal by letter, and accepted by the lat
ter. also by letter :—Held, that it was made 
at Kingston and the Courts of the district of 
Montreal had no jurisdiction. Hca.ubien 
Produce and Milling Co. V. Richardson. 3 
Que. P. R. 404.

Correa «ndence Place of completion— 
Acccptanc j A contract by correspondence 
is complete at the place whence the accept
ance is sent. Ward v. Johnston, 5 Que. P.
R. 123.

Correspondence — Place of contract — 
Parties in different provinces—Breach—Sale 
of goods--Property in province — Jurtsdu-- 
tion. 1—1. A contract by correspondence is 
not complete until the answer of the person te 
whom the oTer is made has reached him who 
makes the offer 2 When the vendor of 
articles ascertained as to kind only, who 
resides in Ontario, and also by virtue of 
a contract completed at Montreal, sends from 
Ontario, the goods sold to the purchaser at 
Montreal, if the purchaser, who has paid 
for them in advance, does not find them 
to he a* stipulated for, and refuses them, 
his action to recover what he has paid and
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the cost# cannot tu» begun at Montreal, be
cause ihe whole cause of action has not 
arisen there, the fact of the shipping from 
Ontario being n part of the cause of action. 
3. flood- shipped to Montreal which the 
pureha-er refuses to accept should h- con
sidered as property belonging to the defend
ants for the purpose* of the suit, and to give 
jurisdiction to the Court at Montreal. Hit- 
lop v. Bmmfg, 3 Que. 1* It. 4M.

Correspondence Propotal anil accept- 
anrr — Condition — Intprrtion.1—A corres
pondence between a customer anil n manu
facturer. consisting of: (a) nu inquiry by 
the customer whether the manufacturer can 
supply n stated «plantity of his produce ; (b) 
a reply by the manufacturer that he can. at 
a stated price; (r) a further inquiry from 
the customer whether the manufacturer can 
supply, at ill- price quoted, a leeeer but also 
stnt-i ouantily than that of the first inquiry; 
and («/) an affirmative reply by the manu- 
factimr: — llcld, to constitute a complete 
contract for the manufacture of the lesser 
quantity, uud to make the manufacturer 
liable in «lamages for failure to carry it out. 
A reference to conditions «if inspection of the 
tiinnufactupMi article, in correspondence sub
sequent to the foregoing, affords no ground 
for pretending that then- was no complete 
contract. Central Vermont Hw. Co. v. Hubé, 
:» Que. 8. C. 1 HO.

Delivery of lumber Orders for lum
ber — Acceptance — Correspondence—Kvi- 

i lilure to deliver part Damage» 
Wallt A Co. V. UoMer, 7 W. !.. K. «27.

Formation of com puny — Oral agree
ment between corporators before formation 
—By-laws — I'naniinou- approval of share
holders—Omission of term in written agree
ment — Kvideuce to establish agreement-^- 
Statute of Frauds- Pleading—Amendment— 
Costs. Herkinthaw v. Ilvnderton, 12 O. W. 
R. 910.

Hiring llrooch—Cautc of action, where 
anting—-Contrail made outtide of province 
—Juritdii tion.\—In an action tor damages 
for breach of an agreement of hiring, the con
tract itself and its conditions are material 
facts which must In* proved by the plaintiff ; 
therefore, if the <-ontrad was made outside 
of the Province of Quebec, it cimnut be said 
that the whole cause of action arose In the 
province. Landry v. Hurdmun, 5 Que. I*. R.

Ignorance of the purpose of agree
ment — Intercut due an damage» lor non- 
performante of eontraett.]—Held, the con
sent required for the f< filiation of a contract 
cannot be given by one who does not know 
the pur|Kwe of the contract. Hence, the ac
ceptance by a receiving messenger of an ex
press company of merchandise that it carries, 
does not prove his engagement to comply with 
the terms printed on the back of the docu- 
ment, which were neither r«*ad nor explained 
to him. especially if lie can neither rend Dor 
write. The driver is responsible for goods 
he earri«*s so far as acknowledging their 
value lit their destinations, hut lie is not 
responsible for the profits that their owner 
might have realised on reselling them, if no

thing was said when the contract for carry
ing was made, to cause him to forest-, the 
consequence of his failure to perform it 
Art 1074, f\ C. Hlark v. Can. Erprett Cn 
(lOOM, 3« Que. 8. C. 499

Implied contract—Payment for keep 
home — Proof of oumerthip.)—The ohli:n 
tion. quasi-contrsctunl, to reimburse mom-y 
expended upon the chattel of another person 
(In this case the keep of a horse), arises 
from the fact of ownership of th«- chattel, 
which it Is necessary to prove against one 
from whom reimbursement is sought. Iti< h 
ard v. Stcventon, 28 Que. 8. C. 1SS

Intention — Liability for work don' 
Principal and agent— Xoticc.] — If a man's 
words or acts. Judged by a reasonable stand 
ard, manifest an intention to ngr«"* in regard 
to any matter, that agreement is establish, d, 
and it is immaterial what may he the r-al 
hut unexpressed state of his mind on tin- 
subject.—The defendants, in authorising a 
Mr. B. to employ a contractor to perform 
certain repairs to their building, supposed 
that he was the local agent of their nrchitc-t. 
8., to whom they had complained of certain 
defects in his plans n< ressitatlng such re
pairs, and supposed that S. had n-cognised 
his liability for such defe«*ts and Imd author
ised B. to have the repairs made. 8. had 
not, however, given any such '.listructions ti
lt.. and It. had in fact ceas'd to be in S.'s 
employment sou»* weeks he.ore the defend
ants arranged with him about the repairs 
It. employed the plaintiff, who in good faith 
did tin- work with, it n ,y notice or know 
ledge of what was in fin* minds of the de
fendants' officers : — held, that the def.-i: 
ants were liable to the plaintiff for the co*t 
of the work. H'ofeon v. Manitoba Free Prêt* 
Co.. 18 Man. L. 11. .109. 9 W L. It. 77

Negotiation — Inrompletrnett 1 capt
ance of offer not proved.)—The defendant 
telegraph***! : “Propose to go in from Alert 
Bay over to west coast of Island hunt elk : 
guarantee one mouth’s engagement at least 
from arrival here ; take earliest date you 
could arrive here; Paget recommends ; state 
terms ; wire reply." The plaintiff telegraphed 
in reply : “ Five dollars per day and • v 
penses." Upon which the defendant tele
graphed : "All right, please start on Friday." 
but received no reply, ami on the same day 
telegraphed the plaintiff : " Sincerely n-gret 
obliged to change plans and therefore will not 
be able to avail myself of your services. 
Kindly acknowledge receipt this wire ; col
lect:"—Held, that there was no contract. 
The telegram from the plaintiff to th-- de
fendant w a •- not mi acceptance of the defend 
ant's offer, but was merely a quotation of 
terms, and could not bind the plaintiff except 
as t«> terms. The acceptance of the defend
ant's offer of an engagement must be ex
pressed and could uot be implied.—Harvey 
v. Faecy. 118031 A. C. 682. followed. Litth 
V. Hanbury, 14 B. C. It 18, 9 W. L. It 115.

Offer and acceptance Telegramn
Completion -Mutuality.)—Ou the 7th Decem
ber, 1897. the plaintiff telegraphed defendant 
asking fur quotations for white and mixed 
oats delivered at Truro, N.R. On the same 
day the def«*ndaut replied offering white -ata
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for 32c. per bushel, in bulk, and 34%c. in 
bags, and mixed outs for one-half cent less. 
On the following day the plaintiff telegruphed 
the defendant continuing purchase of 2<>.<KX) 
bushels of oats, at 32c. and mixed 31%c. 
bagged, even four bushels, in my bags." On 
the same day the defendant replied "Cannot 
continu bagged—am asked half cent for bag
ging-bags extras." Plaintiff replied on the 
same day, " All right : hook order ; will have 
to pay for bagging—Held (Meagher, J., 
dubitantc) that tin- defendant by his last 
telegram, whieh was thus accepted, kept on 
foot the offer previously made, and that the 
telegram constituted an offer by the accept
ance of which file parties reached the same 
terms. .S'mbiner v. Coir, 32 N. K. It. 179; 
reversed. 30 8. C. It. 379. 20 C. !.. T. 324.

Offer in writing — Acceptance—Co»i- 
rluded a finement—Proviso as to formal con
tra, t.)—The defendants by advertisement 
invited tenders for lighting the city buildings 
for five years. The plaintiffs tendered to 
supply the necessary light for $91.*» per an
num. The ciiy council by resolution accepted 
the plaintiffs' tender, and the city clerk on 
the IKth May wrote to the plaintiffs notify
ing them thereof, and adding ;—“ The neces
sary contract will be prepared as soon as 
possible." No formal contract was ever 
signed by the parties. The plaintiffs supplied 
the defendauts with gas, and sent in quarterly 
accounts for $230.20, which were paid by 
the defendants. The plaintiffs’ president 
made inquiries about the formal contract 
from time to time from the city clerk and 
the chairman of the finance committee, and 
this state of things continued tor nearly
two years, when the plaintiffs wrote to the 
defendants, submitting that there was no 
existing contract, because the formal contract 
bad never been executed, and also making 
certain complaints They also claimed pay
ment on the basis of a quantum meruit, con
tending that there was no binding contract: 
—Held, that by the offer of the plaintiffs 
and the acceptance of the defendants there 
was a concluded agreement ; that the words 
at the end of the acceptance did not qualify 
the acceptance or leave it conditional on the 
execution of a contract. The conduct of the 
plaintiffs shewed that they t’id not so construe 
it, for they immediately af er the acceptance 
entered upon and i»erformed their part of the 
agreement without first requiring any formal 
contract, sent iu their accounts for eighteen 
months on the basis of the contract being i i 
existence, and were paid accordingly. OP 
ta,ira Gas Co. v. (’ify of Ottaira. 21 t*. L. T. 
628.

Parol evidence—Collateral vrrbal con
tract.]—D. gave instructions in writing to 
11. respecting the sale of a coal mine on 
terms mentioned, and agreeing to pay a com
mission of five per vent, on the selling price, 
such commission to include all expenses. II. 
failed to effect a sale :—//#■/</, affirming the 
judgment in 0 Brit. Col. L. R. 506, that in 
an action by H. to recover expenses inou-red 
in an endeavour to make a sale, and reason
able remuneration, parol evidence was admis
sible to shew that the written instructions 
did not constitute the whole of the terms of 
the contract, but there had been a collateral 
oral agreement in respect to the expenses; 
and that the question as to whether or not

there xvss an oral contract in "ddition to what 
appeared in the written instructions wt < a 
question that ought properly to have been 
submitted to the jurv. flunsmuir v. Lowen- 
bern, Harris, and C»., 20 C I,. T. 273. 30 N. 
C. It. 334.

Flare of making — Cause of at .ion — 
Jurisdiction.]—An action to recover a sum of 
money paid to his principal by an agent for 
the sale of goods on commission, in excess of 
what is due. enunot he brought at the place 
iu this province where the money so paid 
was deposited t.> be transmitted by the bank, 
if the contract between the parties was not 
entered into at the same place, but in another 
province. Hamel v. Stapleton, 6 Que. V. R.
247.

Place of making—Correspondence -Ac
ceptance of offer — Posting letter,] — 
Although a contract by correspondence is 
mad.- at place where offer is accepted, 
tlte acceptance must be held t<> result from 
the deposit in office of letter which contains 
it. Therefore, an order set from Montreal 
to New York, and simply noted by clerk 
of vendor on it< arrival on 21st Nov
ember. 1901, without any other manifesta
tion of acceptance of it, is not a sale con
cluded on that day. Borgfield v. La Banque 
d'Hochelaga ( 1906), 28 Que. 8. C. 344.

Place of making — Correspondence — 
Superior Court—Territorial jurisdiction ] — 
A contract h; correspondence is made at the 
place where he acceptance is sent, by letter 
or telegram, to the party making the offer. 
Schmidt v. Croire, 5 Que. p. R. 301.

Place of making Purchase of goods— 
Superior Court — Territorial jurisdiction.]
A contract made by telephone for the pur
chase of goods to be forwarded by the ven
dor, at the expense and risk of the purchaser, 
is not regarded ns having been made at the 
place from which the goods are sent. 2. The 
receipt by the vendor of letters confirming 
the purchases made by telephone is not suffi
cient to give jurisdiction to the Court of the 
district in which these letters are received 
and from which the goods bought have been 
sent. 11 alker v. Gerrais, 5 Que. P. R. 330.

Place of making—Sale of goods—Cir- 
cuit Court — Territorial jurisdiction.] — 
Where an order is given to a travelling sales
man to have sent by a carrier goods whieh 
are at the warehouse of the vendor and are 
afterwards delivered to the traveller to be 
forwarded to the purchaser, the contract is 
made at the place from which the goods are 
forwarded, ami tin* Court of the district in 
which that place is situated has jurisdiction 
in an action for the price of goods so sold 
and delivered. Gravel v. Gendreau, 5 Que. 
P. R. 390.

Pollicitation — Offer — Acceptance— 
Correspondence — Conditions — Hisagree- 
ment.]—An offer made with a view to a con
tract. or a pollicitation, does not in itself 
create s binding obligation. The acceptance 
of the other party is necessary, especially if 
the offer has been followed by correspondence 
respecting the conditions, us to which the 
parties have disagreed. Vaillancourt v. La 
Sauvegarde, 32 Que. S. C. 610.
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Proof of making -Telegraph—Original 

meaeagr—Destruction- | berner of proof —
■

rnpt r«Mired- — Mistake—Agency of telegraph 
company—Failure to pro -< contract Sale of

f
part ]—Plaintiff», denb-r* in canned fruits in 
Ontario, wrote to defendants in Rritish Col
umbia » letter quoting prives. Proof of 
los« of thi* letter ma» given, ami secondary 
evidence of its contents received It con
cluded with n request to defendants to order 
by telegraph at expense of plaintiffs. Defend- 
ints telegraphed an order for specifie<l quan
tities of good*. The message ns received by 
plaintiff* specified •• three fifty Iximbard 
plums.” and plaintiffs shipped 8J0 cases if 
plum*, and the other goods specified, with ex
ception of 250 gallons of pears, which they 
pr. posed to send Inter, Defendants refused io 
«wept goods shipped. because they *aid 
they had ordered only " fifty Lombard plums " 
and because the pears wete not sent. De
fendants alleged that the telegraph company 
had made a mistake in transmission of mes
sage, but the original message as delivered 
by defendants to company at Vancouver was 
not proved .—Held, that, assuming the mis
take to be proved by proper evidence, de
fendants were not responsible for it, for. 
even if telegraph company were defen hints' 
agents, the authority of agents was limited 
to transmission of message in terms in *nich 
defendants delivered It ; and the document 
handed to the company for transmission 
was the original order which must be proved 
to establish contract. Henkel v. rape, t, r 
♦l Ex 7. and Kinnhorne v. Montreal Tele- 
fjraph Co., 18 V. C. R. <V>. followed.—! he 
fact of destruction of message delivered by 
defendants to telegraph company wa« pot 
shewn, and, though secondary evidence of 
contents was given by defendants. It was in
admissible. and there was therefore no evi
dence that transcript delivered to plaintiffs 
wa« incorrect. Rut the burden of proving 
contract was upon plaintiffs; and the admis
sion of the transcript in evidence without 
objection did not render its terms binding 
upon defendants. It was not evidence of 
order given by defendants ; it was relevant 
and admissible primary evidence to prove 
that order had in fact l>een transmitted and 
delivered to plaintiffs : hut its admission in 
evidence did not excuse plaintiffs from mak
ing proof of order by production of original 
or by proof of its destruction or loss and 
secondary evidence of |ts contents. Moreover, 
although secondary evidence was given of 
a portion of contents of plaintiffs' letter quot
ing prices, plaintiffs had omitted to prove 
what were prices quoted, and this material 
element of a contract was lacking :—Held. 
also, that non-delivery of iwers ordered would 
have justified defendants' rejection of other 
goods Flynn v. Kelly (IftOft) 12 O. L. R. 
440. 8 O W R 120.

Purchase of goods f'orretpondcnce— 
Acceptance—A'eir tarn*]—On the 2nd Oc
tober. O. handed the company’s purchasing 
agent the following letter :—" I can offer you 
thirty car* of timothy hay. at $10.50 per 
ton. on cars at Chewelah. subject to accept
ance in five days delivery within six months. 
P S.—I also agree to furnish seven cars of 
timothy hay at $10 per ton if above offer for 
30 cars is accepted." On the 5th October

the company mailed to (>. an answer as fol
lows*—“ We would now inform you that we 
will accept your offer on timothy hay a* per 
your letter to us of the second instant. !'!• - 
ship ns soon ns possible the order you al
ready have in hand, and also get off the 
seven earn at $10 ns early ns possible, a* our 
stork h very low. Try and ship us th*. 
or four cars so ns to catch the next freight 
here from Northporf. We will ndvi*e \ , 
further ns to the shipment of the 30 ear* 
Should we not he able to take It nil in hef> 
your roads break up. we presume you will 
have no objection to allowing balance to r- 
main over until the farmers can haul it In. 
Do the best you can to get some empty cars 
at once, as we must have three or four ear* 
by next freight." This letter was received 
bv O. on the 8th October :—Held, per M< 
(‘oil. P.J.. and Martin, J., that the company'* 
reply was not n complete acceptance. Per 
Wnlkein anil Irving. JJ., that it was n com
plete acceptance. Oppenheimer v. /trackman 
and Ker Milling Co.. 1) R. C. It. 343.*<( as a. o it ana, iaoi, ft■1 •

Reducing to writing—Rubatantial con
dition—Onua.]—When 2 persons have agreed 
that a contract which has been the subject 
of interview between them shall lie red’ c.d to 
writing, there I* a presumption that they have 
made reducing to writing a substantial condi
tion of formation of contract, and burden 
of proof Is on the one who asserts tin .• 
trnr.v. Horion v. Itcdard (10001, 27 (.'
8 C. 103.

Sale of goods Corrrapnndrnce r m- 
pletion. | — Contract by correspondence for 
sale of coni |s concluded by offer of sel1- r of 
a quantity at a given price and acceptance 
by purchaser, and n statement bv latter in !• ■ 
ter of acceptance that he understands " the 
ton to he 2.240 lbs., and that he would 
prefer not to have more than 2 cars shipped 
at n time.” is not one of essential tenu* to 
which a reply of seller Is required to perfect 
the bargain. Keating v. Dillon (11K)ti), 28 
Que. 8 C. 323.

Sale of goods Principal and agint 
Reaciaair.n.] Action to recover price of 
scrap iron sold to defendant. Delivery was 
to he f. o. h at Megan tic. A* defendant's 
agent exan ined the iron there, defendant li Id 
liable and Quebec Court of Review disnu- 'I 
an appeal. Mttallic V. Sapery, Il E. L. li 
201.

Sale of immovable Written proposal 
to buy and acceptance Substantial id< ntity 
of both — Departure •» acceptance Held. 
when a contract is formed by a written offer 
and a written acceptance, the acceptance 
need not repeat the identical words of the 
offer, but it must he in substance an accept
ance of the offer exactly ns made. Hem ■. to 
a proposal to buy an immovable for a stated 
price, payable at the owner’s option, either 
cash or on terms, an answer by the letter 
that he will sell on the terms proposed, but 
with the added words, ' the property to lw 
taken as it is without my repairs, i* not 
the unqualified acceptance required for the 
formation of the contract of sale. St. lau 
rente Investment Co. v. Levesque (1908'. 18 
Que. K H. 286
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Sale of ship - Statut# <J Fraud» — 
Memorandum—Acceptance and receipt. 1— 
Damages for breach of contract by defend
ants to sell and deliver to plaintiff n schooner. 
One of the defendants said that he had writ
ten to ('. saying he had an offer of $130 
from plaintiff for the schooner. As it did 
not say the offer was accepted, nor does it 
admit the contract, nor wa there any evi
dence of acceptance or the receipt of the 
schooner or any evidence of part payment, 
there is no note or memorandum as required 
by the Statute of Frauds. Action dismissed. 
A lb n v. Grave», V, E. L. It. 347. 43 X. S. It. 
249.

Sub contractor — Right» against princi
pal— Promise—Harden of proof—Acirptance 
of order—Ratification — Hills of Exchange 
Act—Money had and received. |—Plaintiff 
contracted with F., for the sum of $200, 
to do the plumbing of a house which F. 
had contracted to build for the defendant W. 
F. M. according to specifications which in- 
( |uded plumbing. F. having failed to com
plete bis contract, plaintiff sought to recover 
tbs amount due him from w. E. M . whose 
wife, M. M . was joined as a co-defendant, 
alleging that, before he undertook the work, 
he saw M. M., who was acting for W. E. M . 
in his absence, ami that she agreed to pay 
him the $200 and keep it out of the contract :
- Held, that the promise alleged, if made, 
was gratuitous, ami not legally binding : that 
it would take strong evidence ns to cons' iera- 
tion and as to the intent of the part.es, to 
girt tin promise an effect which would 
make the party promising liable to pay plain-

■ . ih:" il.,' burden of proof was on plain
tiff, and, the evidence on the point being con
tradictory and unsatisfactory, the finding of 
the trial Judge that plaintiff looked to de
fendants ns his paymasters, ami did the 
work for them and not for F., must be set 
aside.— Vfter tin- work which plaintiff con
tracted to do had been completed. F. drew an 
order on M. M. for the amount to which 
plaintiff was entitled, which M. M. accepted 
in these terms; " Accepted by Mrs. Mathe- 
son " — The trial Judge found that M M. 
had no authority to accept so as to hind her 
husband, but that the latter had ratified his 
wife's act and was liable on the order.— 
Held, reversing this finding, that the accept- 
anee, being one which purported to be bind
ing only upon M. M., was incapable of ratifi
cation by the defendant W. E. M. and that 
the doctrine of ratification was inapplicable.
- Held, further, that the document was gov
erned by s. 23 of the Rills of Exchange Act, 
and that no one could he made liable on it 
as acceptor who had not signed it as such.— 
Held, further, that the action for money 
had and received was inapplicable to the case 
under consideration, such action lying only 
where a person has received money under cir
cumstances rendering the receipt çf it a re
ceipt by such person to the use of the plain
tiff. Craig v. Mathrson, 32 N. 8. R. 432.

Telegrams—-Completion—Place of con
tract.1—A contract made by telegraph Is not 
complete until the party who lias made the 
offer has received from th > party to whom it 
was made notification of his acceptance.—2. 
Such a contract is regarded as made at the 
place where it has been completed. Heau- 
Men Pro 'ure and Milling Co. v. Robertson, 
18 Que. 8. C. 420.

Want of consensus — Misrepresenta
tion.] T! defendant, negotiating with the 
plaintiffs’ agent for the purchase of a stacker 

... to sign in ord« r for on< PI e 
agent filled up a form of order, and the 
defendant «aid to him : “ Now. if there is 
anything in this order that binds me to keep 
the stacker if it does not give satisfaction, 
I won'* sign ft." To which the agent replied 
that there was not. that he could take the 
stacker out and keep it ten days, and if it 
did ri"t give satisfaction he need not settle 
for it, but could bring it in and leave it on 
the agent's platform at R. The defendant 
then signed th,* order without rending it. as 
he was in a hurry to catch a train. Ry the 
terms of the order only one day's trial of the 
machine was allowed, and the buyer, if it 
did n»t give satisfaction, was to return it to 
the plaintiff at (' There was a printed dir
ection at the top of the order to give the pur
chaser a duplicate, but none was given to 
him. On receipt of the machine the defend
ant tried it. and. not finding it to work satis
factorily. returned it within ten days to the 
agent ni R. At the trial the agent admitted 
that, at th" rime the order wns signed, he 
thought it provided for a ten days' trial :— 
Held, that there was uo such consensus ad 
idim between the parties as is necessary to 
- rente a binding contract, and that the ver
dict of the County Court Judge in favour of 
the defendant in an action by the plaintiffs 
for 'he price of the machine should be sus
tained. and the plaintiffs’ appeal dismissed 
with costs. FosUr v. McKinnon, I/. R. 4 
C. P. 704. Smith v. Hughes. I,. R. 0 Q. R. 
307, and Murray v. Jcnkin», 28 8. C. R. 3*13, 
followed. Saults v. Eakrt, 11 Man. L. R. 307, 
distinguished. Jones Stacker Co. v. Gree, ,
22 C. !.. T. 264, 14 Man. L. R. 61.

10. Illegal Contract.

Bonds obtained by fraud, were given 
ns security for debt, the creditor having rea
son to suspect that they were so obtained.— 
Held, contract void. <* C. 9P'\ fan. Fiar 
Fibre Co. v Coffin (1910), 10 R. L. N. 8. 
366.

Contracta guaranteed by a third party 
having for its object to stifle a criminal 
prosecution for a conversion of funds and to 
shield the culprit, are null as based on il
legal consideration. Montreal Frr Ass'nre. 
Co. v. Therein (1909*. 18 Qm\ K. B. 490.

Dominion Lands Act — Assignment of 
interest in homestead before patent issued— 
Invalidity of agreement.] — The defendant 
made n homestead entry of land, and after
wards, finding cement upon it. made an agree
ment with the plaintiff to give him a one-half 
interest in all cement deposits on the land. 
The plaintiff claimed n declaration that he 
was the owner of a half interest in the lands, 
and that the defendant should be ordered to 
convey to him. The defendant raised the 
point that '.lie agreement between him and 
the plaintiff was illegal and void, being in 
contravention of (he provisions of the Do
minion Unde Act, R S. C. c. 54. ». 42. as 
amended by CO & 61 V. c. 20. ». 5:—Held, 
that a nonsuit should be entered, without 
costs. The invalidity of the agreement went
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lo the root of the whole action, and the plain
tiff could not recover. In the present case 
ihe point Involve! was not merely a penalty 
imposed upon aa infringement of some pro
vision of the statute, nor n mere prohibition ; 
the statute nays positively that the net In 
question, viz., every assignment or transfer 
of homestead rights and every agreement to 
assign or transfer nr:» homestead righ*. or 
any part thereof, after patent obtained, made 
ur entered into before the issue of the patent, 
"shall be null and void.” Cummins v. f'um- 
wing. 24 C. L. T. 406.

Gsmiag contract - Promissory note—
' tetion Assignment " Common
ginning house ”—Hole!— Game of chance in 
private room—Criminal Code, s. 22(1—Im
perial Statute. 0 Anne <• II. not In force in 
Nova Scotia. Bobinsoti \. l/r.Vri/, 4 E. L. R. 
184.

Onming transaction — /afeafion.] — 
A contract, to be a gamin; transaction, 
must be so in the Intention of both the par
tie* to It. The intention to gamble of one of 
them, ■■ n though known to the other, does 
not alter the nature of the commet. Bros- 
scau v. Bergevin, 27 Que. 8. C. 510.

Hiring conveyances — Parliamentary 
election*— Undent, --- Matification.]—The 
plaintiff, a livery Htahle keeper, sued the de
fendant on an account for horses and rigs 
furnished by him to the defendant, who was 
a candidate at an election for n member of 
the House of Commons of Canada. The 
evidence shewed that to the knowledge of the 
plain’iff his account was for horses and rigs 
furnished by him to the defendant during 
the time he was a candidate and solely for 
the purposes of and in connection with the 
election llcld, following Luke v. Perry, 12 
C. P. 424, that the contract of hiring was 
an executory one and that it came therefore 
within the terms of s. 131 of the Dominion 
Elections Act. which is incorporated with the 
North-West Territories Representation Act. 
by .57 A 68 V. c. 15. s. 10. and that the con
tract was then-fore void in law. and the 
plaintiff could not recover. The plaintiff 
also sued the defendant on an account for 
horse* and rigs furnished by one P., some of 
them to the defendant, others to the defend
ant's wife, and some to both of them, which 
account P. had assigned to the plaintiff. 
These burses and rigs were not clearly shewn 
to have been furnished in connection with 
the election, though the evidence led to a 
strong suspicion to that effect:—Held, that 
when the defendant seeks to rely upon pro
visions of the statute t<> avoid liability upon 
an executory contract alleged to have referred 
to or arisen out of an election, nothing should 
be iuteuded in favour of such a defence, and 
it must clearly appear that such contract did 
refer to an election held under the Act. Evi
dence of ratification discussed. Parslow v. 
Cochrane, 4 Terr. L. It. 312.

Illegality — Betting on race trocka — 
Agreement—Incorporated racing aaaoctation 
with bookmaker — Criminal Code, 2d7. 
8.1.5 — Lauful hook making —• peripatetic 
bookmaker—Booth for payment of beta—In
junction.] — Action to restrain defendants 
from making a contract with a bookmaker.

By the terms of 1 he contract the bookmaker 
was allowed to carry *<n his business on d 
f-nilant's race track if he carried on his 
betting operations at no fixed spot, but kept 
moving around He could pay his bets at a 
boot!.. Injunction refused as nothing illegal 
in such a contract. Fraaer v. Victoria 11
W. L. R. 4M.

Immorality — Bawdy house—Part per
formance—Lo,un ptrnitentUr—Rescission t.,. 
fore execution. Perkin» v. Jones (N.W.T
1 W. L. It. 41.

Indemnity — Consideration Withdrawal 
of criminal charge — Invalidity of agre- 
mont. | A chargi laid b< fore a n i 
against a person for procuring from the plain
tiff, by false pretences, the sum of $10, was.
by direction of the magistrate wlthdt 
consideration of an agreement entered it, 
between the plaintiff and the defendants, 
whereby the plaintiff was to withdraw from 
a certain syndicate and forfeit the $10 paid, 
the defendants indemnifying him against all 
liabilities of the syndicate. Judgment having 
been recovered against the plaintiff f ir i 
liability of the syndicate, lie brought an ac
tion against the defendants for indemnity: 
Held, that the agreement for the withdrawal 
of the criminal charge was void and could 
not be enforced, ami that the plaintiff’s a.' 
lion was not maintainable. Knr v. Leman 
6 Q. B. 808. 6 Q. B. 371, specially consider* -! 
Morgan v. McFee. 18 O L. It 30, 13 O W 
R. 03, 14 Can. Crim. fas. 80S.

Intoxicating liquors -Canada Temp-< 
ance Act—Purchase by agent — lief usai 
principal to pay.] — The plaintiff ugreed.. 
subject to the general control and eupervisi 
of the defendant, to act ns manager of tie 
defendant's hotel, situate in the city of Mon 
ton. where the Canada Temperance A-1 i* 
in force. At the request of the defendant 
the plaintiff purchased, in his own name, iu 
the city of St. John, intoxicating liquor, 
he supplied to the hotel guests ami - >M a' 
the liar. There was no proof that the v*u 
dor knew that the Canada Tempe ranci A 
was in force in Moncton :—Held, that, hav 
ing knowledge that the liquor was to be dis 
posed of contrary to law. the plaintiff could 
not recover from the defendant on her pro
mise, express or implied, to pay or indent» if.' 
him against payment for the liquor. H if 
kins v. Wallace, 2 K. L. R. 400. 38 N B 11 
80

Lottery—Recovery back of moneys pa l 
—Statute. |- The respondent, having obtained 
from the Lleutenant-dovernor of the Pr 
vince of Quebec, authorised to that effect 
by a statute of the legislature, the privilege 
of carrying on a lottery to assist u w,»rk 
recognised by the legislature as being a land- 
able and useful public work, delegated his 
powers to the appellant, on the condition 
that the latter should pay him $3.000 per 
year. The appellant carried on the lottery 
for two years, realising considerable profits, 
and during this time paid the respondent 
$10,000. The carrying on of the lottery 
having been declared illegal, the apP*H*nI 
sued to recover hack the $10,000 which he 
had paid to the respondent. Both parties 
admitted the unconstltutlonallty of the statute
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by virtue of which the lottery hud been 
authorised:—Held, that the payment in ques
tion having been made voluntarily and not by 
mistake by the appellant, who hud made con
siderable profits by virtue of his contract 
with the respondent, the appellant, who al
leged the illegality of the contract, could not, 
the contract having been executed on both 
sides in good faith, recover the turns which 
he had so paid. Hrault v. //Association St. 
Jca.n Baptiste, 12 Que. K. B. 124. <<*f. 30
s r. it. nos. :n s. r. it 172.1

See Reel 1001-5, col. 186.

Non recovery back of money paid 
and cancellation of notes—Impounding 
of note». |—The Court will not Intervene, at 
the instance of a party to nn illegal con
tract. to enable him to obtain relief from 
the exigencies thereof. — W., having been 
threatened with u criminal prosecution for 
having sexual intercourse with a young girl 
under 16 yea,» of age. effected a settlement 
whereby cash payments were made and prom
issory notes given by him. On his death, 
he having in no way repudiated ill" settle
ment during his lifetime, his administrator 
brought an action for the recovery of the 
money paid and the cancellation of the notes: 
—Held, that the action was not maintain
able, but th<- rmtvs having been filed in Court, 
it was ordered that they, being illegal and 
void as against public policy, should remain 
on the tiles until further < rder. Wood v. 
Ida ms. 10 O. L. It. «131, 6 O. W. It. 407.

Oral agreement -Proof of terms -Right 
to recover Subsequent agreement in urit- 
mg. | Th • defendant agreed to pay the plain
tiff $150 as wages or compensation for his 
services on a fishing voyage, and afterwards 
persuaded him to sign articles for the pur
pose of inducing other men to join the vessel 
as shoremen :—Held, that the plaintiff was 
nut debarred, by the fact of signing articles, 
from shewing that that was not the real 
contract made between himself and the de
fendant, but that it wee made f >r another 
and different purpose.—Per Ilussell. J.—As 
th« pla at iiï made out his case un the oral 
and valid contract between himself and the 
defendant, without having to prove any fact 
shewing fraud or Illegality, he must succeed 
on that contract. For the same reason the 
defendant must fail in his defence, which 
could not be made out without exposing an 
illegal transaction to which he was u party. 
Smith v. Uaughn. 38 N. 8. R. 163.

Performance in nnlawfnl place —
Municipal regulations — By-lairs — .1/nsir 
halls — Licensing.] — Cafcs-i hantants—that 
is to say, establishments fh which intoxicating 
liquors are sold and in which vocal or in
strumental music, or both, are furnished with 
the object of attracting passers-by — being 
prohibited by the by-laws of the city of Mont
real, a contract by which the services of a 
person have been retained to provide music 
m such a café-chantant is void, because it 
has for its object a thing prohibited by law, 
and, therefore, a musician who lias been dis
missed cannot maintain an action for wrong
ful dismissal. — 2. By-law No. 23«1 of the 
city of Montreal, which imposes a license fee 
of $60 a year upon museums, halls for con
certs. dames, theatrical performances, and 
other amusements, does not apply to rafet-

chaniants, or drinking shops where music is 
given fur the purpose of attracting passers- 
by, In such a way ns to withdraw them from 
the prohibition "f by-law No. 30 of the ««me 
city. Morel v. Morel. Il) Que. 8. C. 123.

Pretc-nom agreement — Obligations of 
tht no dat Recourte of third partie» 
against Zu"u.|—A prfte-nom agreement is not 
in Itself illegal, and third parties have no 
recourse against 'lie mandator unless he led 
them to believe that they had contracted 
with him in spite ot" the intervention of the 
pi-!' nom. Lefebvre v. Massh'otie (1010), 
38 Que. 8 C. 249.

Promissory note — Illegal considera
tion—Five cases under Hili.r of Exchange 
ami Promissory Notes, cols. 492 and 493.

Public morals — 1 < tinn involvin'; iu-
derent matter — Striking out objectionable 
causes of action—Judgment—Form of—Dis
missal of at lion- Res judicata—Costs.]—On 
the trial of an action containing three differ
ent causes of action, one of which was an 
action for moneys had and received, another 
for damages for assault and false imprison
ment, and a third for damages for procuring 
the plaintiff to enter a house of prostitution, 
the Judge, after reading the plaintiff’s exam
ination for disc-very, came to the conclu
sion that the evidence disclosed an illegal 
contract tinder which the defendants were 
to receive a part of the moneys obtained by 
the plaintiff while engaged in prostitution, 
and that the action involved the taking of 
an account in respect thereof, and was of 
nn indecent character and unfit to be -s-alt 
with, and he dismissed it out of the Court of 
bis own motion; the formal judgment stat
ing that “ this Court does of its own motion 
and without adjudicating ns between the 
plaintiff and defendants <>n the matters in 
dispute between them, order that this action 
be dismissed out of this Court, with costs:" 
—Held, that the order dismissing the action 
would have precluded the plaintiff from again 
suing in respect of any of the causes of ac
tion included in the statement of claim, and 
that the plaintiff should have been allowed 
to prove her case in respect to those causes 
of action against which there was no ob
jection; and that the respondent who sup
ported tlie judgment on appeal must pay the 
costs of tli-' appeal. Oullbault v, Brot hier, 
24 C. L. T. 342. 10 It. C. R. 449.

Sale of club charter—Club license to
sell liquor Evasion of law—Failure of con
sideration — Declaration of nullity—Costs.] 
—Letters patent of incorporation of a so- 
called dub and a license to sell liquor issued 
to it. ns such, when in reality nn individual 
alone is interested in the matter, as lessee 
of the premises, purchaser of the furniture, 
fixtures ami stock, and as sole beneficiary of 
the profits, the whole as a scheme to evade 
the law respecting the more expensive license 
and stricter regulations imposed on tavern- 
keepers, confer no rights that can be the 
lawful consideration of n contract. A sale, 
therefore, of any such pretended rights can
not be enforced, and no action will lie to 
recover the price thereof. The <Courts, in 
dealing with such cases, will only declare 
the nullity of the proceedings had in viola-



915 CONTRACT 9:6
tiun of the law, and leave each party to pay 
liis .i.sta, Homier v. Itequoy. 33 One. S. 
C 237

Sale of gae -fiat Inspection Art—Certi
fiai uf inapt ' tor Posting up -r. 'entinn plat'*
— Penalties — Notice — Loral inspector.)
— ( 11 Section 34 of the (ins Inspection Act. 
H S i’. 11**;. r. Hi. only makes the sale of

if ter not ici to the ondertak» i of 
the location of tin* testing place prescribed 
by the iMpartmeiit of Inland Revenue ami 
until the eoimei'tlona specified in that aection 
are made.—2. Section 44. requiring the post
ing up of the certificates of testa made by 
the inspector, does not become operative till 
a. 34 has been acted on and a testing place 
pre-cribed and notified by the undertaker.— 
3. The penalties provided for by as. IV.» and 
*10 for failure to procure and post up the 
certificates of tests required by a. 44 ami for 
■celling gas before connections have been made 
with the testing place, etc., an* not incurred 
when s. 44 has not become operative by noti
fication to the undertaker of the prescribing 
• »f a testing place.—Per Phlppen, J.A.—Sec
tions 34 and 44 are I Kith subsidiary to a. 31. 
which limits the obligations therein imposed 
to undertakers “ in any city. town, or place 
for which there is an inspector of gas." and 
the provisions of ss. 31 to 47 inclusive are 
not applicable to places for which there is 
no local inspector, Carberry (]nt Co. v. Hal
ls U 9 W i. K l IS, it Mm i. i: MO

Sale of goods Supplying liquor for sale 
in county where Canada Temperance Act in 
force—Principal and agent—Knowledge of 
principal. Ilots V. Coade, 4 E. I* R. 51.

Sale of liquor /’late of completion— 
Prohibited tale — Knowledge of vendor. J — 
The plaintiffs, who carried on business in 
Glasgow, in Scotland, iv- whisky distillers, 
appointed sales agents at Halifax. N.S.. with 
authority restricted to receiving and trans- 
mltting rdt n : the act ptance of euth cr 
ders and forwarding of tin- goods being in 
the discretion of the plaintiffs’ officers in 
Glasgow. The defendant, who carried on a 
trade in liquors in Nova Scotia, without the 
license required by the Liquor License Act, 
R. S. N. S. 11)00. c. It*), placed orders, by 
writ en memoranda, with these agents, which 
orders were transmitted to the plaintiffs at 
Gin-vow. On receipt of the orders, the 
plaintiffs shipped the whisky thereby ordered 
to the defendant, through common carriers at 
Glasgow, to be forwarded to him at the ad
dress,.* lie gave in Nova Scotia, and, after 
he had received the goods, passed drafts upon 
him for the price, which he accepted. The 
draft* were dishonoured at maturity, aud, 
upon being sued for the amount, the defend
ant pleaded that the contract was void, hav
ing been entered into in Nova Scotia with 
the object of enabling him to make illicit 
re-sales of the whisky in a locali.y where the 
Panada Temperance Act was in force, and 
in contravention of the provisions of that 
Act, and of the local License Act prohibit
ing such sales on pain of fine and imprison
ment : — Held, aftirming the judgment ap
pealed from. 37 N. S. R. 482, Idington, .1.. 
dissenting, that the contract was not com
pleted until the acceptance of the orders and 
delivery of the goods to the defendant at

Glasgow, in He, 'land, and that the plain 
tiffs were entitled to re over, as 
no evidence to shew actual knowledge up n 
their part of any intention to contravene Mi 
statutes. Higelou’ v. Craigellarhie-dlcnlivt 
IHatillery Co.. 26 (’. L. T. IS»*,. 37 8. C R

Simulation — Xullitg - Partira.] 
Simulation not being an absolute cans,* of 
nullity, a contract tainted with it may lie ,|, 
elnred void ns against the person who i» 
vukes it, without bringing before Court the 
other contracting parties, Hcsmarai* v. I.< 
vrille (11**1), 14 <„iur. K. It. 882.

Statutory prohibition -Penal statut 
— Wholesale purchase — Liquor license 
fiuarantee—l alidity of—Forfeiture ] An
agreement guaranteeing payment of the pn 
of intoxicating liquors sold contrary to statu 
tory prohibition is of no effect. The im
position of a penalty for the contravention 
of a statute r.. dds a contract entered inv> 
against the provisions of the statute. lirotrn 
v. Moore, 22 (’. L. T. HIM, 32 S. ( R. U3.

Threshing wheat Wrights ami Mai 
surra Act—Harden of proof—Voluntary pay 
ment Appropriation of payment* \pptal 
--(Juration <>f fart.]—The chief part of tin 
plaintiff’s claim was for the price of thresh
ing oats aud wheat for the defendant, and the 
defence was that the quantities were a seer 
mined in a manner prohibited by the Weights 
and Measures Act. R. S. C. c. 1»V4, and that 
therefore the plaintiff could not recover. It 
appeared from the evidence that the oni« 
threshed had been measured by the bag. but 
it also appeared from n statement rendered 
to plaintiff by defendant that lie had cre
dited the plaintiff with the amount of Ins 
account for threshing the oats, and charg'd 
the plaintiff with certain items dated prim- 
to any other credit to the plaintiff and 
amounting to about the same ns the price 
threshing the oats:—Held, following the r 
in Clayton's Case, 1 Mer. till), that lie 
fendant had appropriated the amount of !.. 
charges in settlement of the price of tlm - 
the oats. iAnl. following Uugh<s v. chamba-. 
14 Man. L. R. It». 22 the. N. 883. that 
could not now set off such amount again 
the price of threshing wheat. As to the 
threshing of the wheat, the bargain was that 
the defendant was to pay by ear measure
ments, if it was clean, if not, then by hag 
measurement, neither of which modes w mid 
la* legal under the statute ; but the defend»m 
in lb,- statement rendered t" the pi 
had credited him with the threshing "I 
4,597.20 bushels of wheat at 61, cents [ . 
bushel. The defendant gave no evidence, and 
there was no express testimony that the win , 
had been measured by the bag, but the trial 
Judge held that the proper inference was that 
the measurement had been by the bag. and he 
dismissed the plaintiff’s claim :—Held, folle^ 
ing Hanbury v. Chambers, 10 Man. L. R. Ho. 
14 «>cc. x. 821, that the trial .!udj■ 
hound to draw Hindi inference in a case win i 
it would enable the defendant to evade pav 
ment of an honest claim ; that, as there was 
no conflict of testimony, the appellate Judge 
was free to follow his own views as to the 
conclusions to be drawu from the evidenc 
that the defence raised should not prevail
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withoiv stric t proof of a violation of the A<*t : 
arid ihat there was no such proof in this case. 
hot v. AUen, 23 C. L. T. 28, 14 Man L. 11.
358.

Trade combination — \greemrnt be
tween dealers lu maintain pria.« and prevest 
, ompetition—Division of profit* -Restraint of 
trade— Common law rights—Criminal Code, 
sers. .iflti tôt, pH (dt.i—An agreement be- 
I ween the plaintiff and defendant a. both deal
ers in junk, to prevent competition and to 
maintain lixed prices to be paid for junk, 
i lie tendency of which was to lower the prices 
of junk purchased from the public, and pos
sibly to increase the prices of junk sob! to tb»
- iinsuim-r. with a further provision for a divi
sion of protits, was held, not void at common 
la is being in restraint of trade, t'ol/ins v.
/ o. A, 4 App. Cas. 074, followed : - And held, 
not a violation of sec. 4! Ml < b) of the Crim- 
innl Code.—Rex v. liage, 18 Man. L. It. 175, 
7 \\. li. R. 564, followed :—And held (Rich
ards. J.A., dissenting I. that the agreement 
between the two dealers who practically 
; onopolised the junk trade of Western Cau- 
uda. was not an agreement to unduly prevent 
or lessen competition within the meaning 
of s. 41 >8 (d) of the Cod..— Per Howell. 
C.J.A., and Cameron. J.A., that when Par
liament used the word “ unduly " in describ
ing the restraints of trade which thereby be- 
r ime criminal, the Intention was not to make 
contracts unlawful which, at common law. 
would he enforced in the Courts between 
parties had the statute not lieen passed.— 
Review f the authoi Ries. Judgmi ni of 
Mathers. CJ.K.R . 14 W !.. R 5*11. varied. 
shragge v. Weidmnn 11910), 15 W. L. R. 
610, 20 Man. L. R. 178.

Trade combination I’utt nq in default
Obligation not to do—Annual penalty— 

How far exiaible—Insolvency—Procedure— 
Contestation by euratur for personal motives 
—Costs. |—An agreemen' whereby a liquor 
dealer undertakes, for a period of nine years, 
to purchase his .liquors and cigarettes from 
two particular merchants only, is not null 
ns being a contract in restraint of trade.— 
It creates an obligation not to do (i.c., to not 
buy elsewhere l, and. consequently, the pen
alty of $500 per annum, the amount agreed 
upon as liquidated damages, becomes exigible 
from the date of a breach of the contract and 
without putting In default In the event of 
the insolvency of the promissor, the creditor 
cannot claim the penalty for a period longer 
than from the date of the breach to the date 
of the abandonment by the promissor of his 
• l it... The curator of an Inaolvenl estate 
who contests a judicial proceeding for per
sonal motives and iu his own interest should, 
in case he is unsuccessful, be personally con
demned to the cost' (hrvais v. Paquette «< 
Turyeon (1U09I, 37 Que. 8. C. 801

Trade union -Combination in restraint 
of trade—Validity—Public policy—Penalty.]

An agreement by employers, made in anti
cipation of a strike to be ordered by the 
union to which their workmen belong, to lock 
out any of the latter who are members of it, 
if the strike takes place, is valid, and does 
not constitute a combination iu restraint o. 
trade or of die freedom of contracting. 
Therefore, a further undertaking of the par

ties that any one of them who breaks the 
agreement shall forfeit to trustees a sum of 
$500, as unliquidated damages, is biudiug, 
and an action will lie by the trustees to re
cover that sum from any defaulting party. 
Lefebvre v. Knott. 32 Que. 8. C. 441.

Uneertitieated engineer —Steam Boilers 
Ordinance — Failure of action for wages. 
Hardy \. Worchomoka (N.W.T.i (l.HMil, 
3 W. L. R. 579.

Unduly lessening competition—Trade 
Association—Criminal Code, see. Ô20 < d I — 
"Cheque conditional dt posit."]—The Brant
ford t'oal Importers' Association was an or
ganization composed of all the coal dealers 
in the town of Brantford. They had agreed 
to sell coal at a tixed price, and for breach of 
such agreement were to forfeit $1 for each 
and every ton of coal so sold. Among other 
contrnv'H put up at auction among the mem
bers of tin* association was one for the pub
lic schools of the city, and the defendant was 
declared th. purchaser thereof at $212. aud 
on the lUth June, 1961, he forwarded his 
cheque to plaintiff for that amount, it being 
marked “ cheque conditional deposit:” the 
condition being referred to in the letter ac- 
omp g ■ he chi qui is follows : " That the 

contra-t for the city schools is to be awarded 
to me, and the same commenced aud binding 
tenders received on the 20th da; nl the cur
rent month. Defendant was awarded the con
tract and was paid the contract price fixed 
by the association, but owing to a disagree
ment arising the defendant notified the bank 
not to pay the cheque. Action brought upon 
the cheque. Defence: 1. That the cheque 
was given conditionally. 2. That the Brant
ford Coal Importers’ Association was an or
ganisation coining within see. 520 of the 
Criminal ( 'ode, and that the transactions 
out of which the alleged cause of action 
arose were illegal, and puintiff could not 
recover. On appeal thr trial judgment was 
reversed and defence held good, the Divi
sional Court finding that there was an agree
ment by tlie members of the association to 
" unduly lessen competition in the sale of 
coal," and that the association was an ille
gal one within sec. 520 of the Criminal 
Code, therefore plaintiff could not recover. 
Hat> ly v Elliott, 5 O W. It 261, 9 O L. 
R. 185.

Unlawful consideration — Pablo- policy 
—Monopoly—Trade combination—Interest— 
Judicial notice —Laws of another province.] 
—Action to recover advances with interest 
under an agreement which defeated the policy 
of the Government of Ontario seeking the 
cheap manufacture of hinder twine, obtained 
a monopoly, and increased the price of its 
production. The defence was the general 
issue, breach of contract, and an incidental 
demand of damages for the breach. The 
judgment appealed from maintained the action 
and dismissed the incidental demand, giving 
•lie plaintiffs interest according to the terms 
of the contract :—Held, that, under the pro
visions of the Civil Code, the moneys so 
advanced could he recovered hack, but that in
terest before netinn could not be allowed 
thereon, as the law merely requires that the 
parties should be replaced in the positions 
they respectively occupied before the illegal 
transactions took place; Taschereau and
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flwvnnv. ,ÎJ., dissenting. Rolla.nd v. Iai
Caisse d'E'-onamie de Notre-Bame du Quebec, 
24 S (’. It. 40T», discussed, and L'Assoeiotion 
St. .Iran Baptiste de Montreal v. Brault. 30 
8. < ' ft. RM». referred to Meld, also. that 
law « of public ord«-r ronst l>« judicially noticed 
hv ;t,.- Court >x nroptio mote- Held fur
ther. that, in the alweocc of any proof to the 
contrary, the law* of another province must 
t'e presumed to be similar. Consumers’ Cor- 
door Co. v. Connolly, 21 C. L. T. 331, 31 
y r. it 244

Usnrlom transactions Commission of 
fln (i'T cert, besides intercut—Customary al- 
Ion ant e for transacting hwainravi.l—Where » 
merchant supplied goods, money, promissory 
notes, and other commercial instruments to 
country customers and where accounts, re
turns and settlements were made i om time 
to time at their convenience with produce 
from the upper country, transferred by vessels 
and ha ryes, the Privy Council—Held, that a 
commission of five per cent, on all ad
vances besides interest, under the circum
stances. was not an usurious transaction, 
hut a mst unary allowance for the trouble and 
inconvenience of transacting the business. 
Pollok v liradbmry (18fi3>. f*. R. 2. A. C. 
40

11. Novation.

Acceptance of note of stranger on 
account of debt — Receipt Liability of 
debtor. 1—Intention to effect novation is not 
apparent from the fact that the note of a 
ibird party was accepted on account of the 
debt, where a receipt was given as follows: 
“ Received from ,1. V. (the debtor) the note 
of M S. V Pons for $100 at 30 days, on 
account of pony and buzz pinner.” In the 
event of the note not being paid at maturity 
the i reditor retains his recourse against the 
debtor for the debt. Co iron v. Vczina. 20 
Que 8. C. 7.

Consideration — Collateral promise — 
Orsl evidence to alter writing—Costs, ll'ehb 
v. (Ufa tea Car Co., 1 O. W. H. 00, 2 O. 
W 02.

Discharge of old contract — Statute
of fraudt — Hr each of con tract — flam- 
aoe$ — Recovery of money paid.] — 1. If 
the parties to a written contract enter orally 
into a new agreement to In* substituted for it. 
auch new agreement, although, by reason of 
the Statute of Frauds, it cannot he enforced, 
will have the effect of diaeharging and can
celling the written contract.—Goia v. Loti 
Sugent. 5 B. & Ad. OR: Morgan V. Bain, L. 
R 10 C. P. 1R. and Ogle V. Lord Vane. L. U. 
3 Q. B. 272. followed—2. In such case 
neither party car enforce the new agreement 
or recover damages as for a breach of the 
written contract.—3. Any money or other 
consideration, however, that may have been 
paid or given under the substituted agree
ment by one of the (mrties to the other may 
be recovered back or its value sued for by 
auch party. Clements V. Fairchild Co., 15 
Man. L. R. 478, 1 W L K R24.

Liability for benefit received. ) —
Plaintiff, a traveller for a commercial

house prior to 1st September. 1900. con 
tinue«. in their employ until January. 1907. 
when d-fendants took over the firm’s n-*, • 
and liabilities as they stood on th 31st 
August, 1900. Plaintiff continues! in the • m 
ploy of lief' • dan's, who filled ord-r« n' , 
by plaintiff "Mondants sent plaintiff a 
statement of or tors taken by him fr«>m ' • 
September. 1000. including a balance f *i;:, 
then due him. When plaintiff quit tie , m 
ploy of defendants they disputed th< 
hility for orders sent in by plaintiff prior to 
January, 1007 :—Held, that there wn- a 
clear novation and substitution of the : 
bUlty of the "l'l linn by the new. Thi 
fendants received the benefit of plaintiff's
work, recognised and adopt* l !• bj 
orders, and should pay whatever under 
ferenre is found due him. Judgin'', if 
I^itchford. J.. 0th March. 190ft. a1 rm«d 
McGregor v Van Allan Co. (1009). Il O 
W. It. sfW. 1 O. W. N 13R

Order to pay money — Sub-con I ractot
— Order on oirnrr — Evidence ItH' •>! 
exchange.]—T. was contractor for building 
a house and F. sub-contractor for th 'dumb 
ing work. When F.’s work was done b>- ob
tained an order from T. on the owner in th- 
follow ing terms : “ Please pay F. the sum of 
$70R. and charge to my account on huildin: 
Lucknow street.” F. took the order t-> th“ 
owner, who agreed to pay if the architect 
certified that the work had been perform'd 
F. and T. saw the owner and architect to
gether abortly after, and, on being informed 
by the latter that the account was proper 
and there were funds to pay it. the owner 
told F. that it would b all right and retained 
the order when F. went away. I*, filed no 
mechanic's lien, but other sub-contract, r- did
the next day, and T. assigned in im 
In an action by F. against the own 
Held, Davies. J„ dissenting, that there u • - 
novation of the délit due from the own* r to 
T. ; that it was not merely an agreement by 
the owner to answer to F. for T.'s debt, m-r 
was the order to is* treated as a bill of ex
change and accepted as such. Fargulvir ,. 
/.nicker, 41 S. (’. R. 30, (1 K. L. R 7"

Payment of wages - Extra *• n e ■
— Acknowledgment — Company — /VKor 
mhip — Authority of manager — Suhstitu- 
tion of debtor.]—Action for wages b w. n, 
done by plaintiff ns a miner. Plaintiff hud 
worked for a society organised in Pram 
mine in Alaska. Subsequently this snci-ty 
sold out to a company also organised m 
France:—Held, that there was no ti'vitiou 
The defendant company had not authoris'd 
its manager to assume paymeut of plaintiff s 
debt. Plaintiff given judgment fur_wo,k d In
for the defendant company iu 1!K»7. He - mi- 
not collect for work done for the sociviv in 
l'NNl. Ihmcamay v. Society Minieri du Lion- 
dike, 11 W. L. R. 377.

Presumption — Proof—Conflict of «ri- 
dence.)—Novation will not be presumed, and. 
as the intention that it shall operate must 
he plain, it will not be held proved in a 
ease in which there is a conflict of evidence 
Marcotte v. lAmogcs, 33 Que. S. C. 510.

Substitution of third party Relit!
over.]—A party, who is bound under a con
dition which ha- not been fulfilled, and whose
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obligation* bave been assumed by a third 
party accepted by the plaintiff, cannot. if be 
is sued for non-exeedtion of the contract 
which he ha t-hus transferred, bring in en 
garantie the third p'-raon who has been sub
stituted for him i'eitleux v. 1 tlantie and 
Uke Superior Rtr. Co., 5 Que. P. R. 290.

12. Reformation of Contract.

Obvions error. | — Where the word 
•• company ” was used in a sub-contract fop 
the construction of fencing for i railway in 
error for “ Charleboi*. " the principal ••on- 
tractor. us clearly appeared, reformation of 
the contract was decreed. Sinclair v. Pres- 
ton. 20 (* L. T. 359.

Above varied as to interest. 21 C. L. T. 
97. 13 Man. L. R 228.

farm during bis lifetime, he would give the 
plaintiff, Maggie Coulter (his niece), the 
fur1. In question At trial the action was 
dismissed with costs.—Divisional Court held. 
that the circumstance of the plaintiffs being 
in possession of the farm of the deceased 
was not unequivocally referable to such an 
agreement as alleged by plaintiffs, and. there
fore, was not necessarily evidence of any 
such contract. In explanation of such pos
session it was not necessary to suppose the 
existence of some other contract than the 
one entitling plaintiff George Coult"*\ to 
posses-ion.—That inasmuch as the po sinn 
relied upon was capable of explanatio ith- 
out reference to the alleged agreerner parol 
evidence was inadmissible to shew t: : exist
ence of such an agreement, and that the 
Statute of Frauds was an effectual answer 
to the plaintiffs' claim. Action and appeal 
dismissed with costs. Coulter v. Elvin 
(1011). 18 O. W. R. 90. 2 O. W. N. fi78.

13. Statute of Fbavps.

Absence of writing: — .Vocation.]—M., 
who had agreed with the defendants and a 
number of other lumlier manufacturers to 
drive down their logs for them, the defend
ants' contract being an oral one. arranged 
with the plaintiff to act for him: the obliga
tion to drive the defendants' logs to continue 
to a named date, for which the plaintiff was 
to be paid a specified sum, and if M. did not 
then arrive and take over the drive, the 
plaintiff was to continue it and to be paid 
a specified sum per day for himself and 
those employed by him. M. did not arrive, 
and the drive wn« continued by the plniutiff. 
Subsequently, M. having some difficulty in 
paying his men. an oral agreement was en
tered into between M. and the defendants, 
whereby in consideration of M. assigning 
over to them the amounts due him by the 
defendants and other manufacturers, the de
fendant:- undertook to continue the drive and 
to pay the existing ns well as the indebted
ness thereafter to he Incurred, the plaintiff 
being instruet'-d and agreeing to continue 
tin- drive on these terms.-— Held, by Robert
son, .1.. that there was a new contract 
founded on new and substantial consivera-

apply. On appeal to a Divisional Court the 
judgment was affirmed, on the grounds (1) 
of novation, or (2), even if M.'s indebted
ness still continued, til- mdneys coming to 
him having been assigned to the defendants 
upon their express promise to pay the in
debtedness thereout, and the plaintiff having 
continued the drive ou such terms, there was 
a binding obligation to pay him, and that in 
either view the Statute <-f Frauds did not 
apply. Uaiby v. Hillies. 22 C. L. T. 289, 4 
O. L R. 182. 1 O. W. R 325.

Agreement to give farm at death—
Consideration of taking care of deceased— 
Plaintiffs entered into possession—Equivocal 
effect of—Statute of Frauds—Fart perform- 
un.r of contract—Parol evidence—Admissi
bility]—Plaintiffs brought action to enforce 
an alleged parol agreement between T. Blviu, 
deceased, and plaintiffs, that if they would 
come and live it his home and work his 

C.C.L.—3<>

Agreement to answer the debt or de
fault of another - Defence to action—Stat
ute of Frauds. 8. 5—Costs.]—An action by 
plaintiffs against Willlscroft, II. F. Murphy 
and J. E. Murphy, alleged to be trading as 
the Tobermory Lumber Co., and against said 
company and J. E. Murphy to recover 
fi4.20fi.01, balance of price of certain timber 
sold by plaintiffs to Willlscroft and H. F. 
Murphy. J. E. Murphy was not registered 
ns a partner in Tobermory Lumber Co. De
fault judgment for .$4,20(1.01 was entered 
against the company, J. E. Willlscroft and 
II. F. Murphy. The issue was between plaintiffs 
and J. E. Murphy. He paid into Court $042 
as in full of plaintiffs' claim aeninst him, 
but plaintiffs claimed the whole balance of 
S4.2IHi.01 on the ground that J. E. Murphy 
agreed to give in payment the joint promis
sory note in question, and would himself be
come directly responsible to plaintiffs for the 
price of the timber. In answer thereto de
fendant pleaded the Statute of Frauds.— 
I^tchford, J., held, that plaintiffs were en
titled to judgment against J. E. Murphy for 
$040,37. and their costs of action to the date 
of payment in and to have n charge therefor 
upon the fund in Court.—That the Statute 
of Frauds, s. 3, was a complete though dis
honourable defence, and the action upon the 
issues other than those connected with the 
promissory note must he dismissed as against 
J. E. Murphy, but in the circumstances 
without costs. Isle of Coves Hunt Club v. 
WilUsernft (1911). 18 O. W. R. 344. 2 O. 
W. N. 538.

Canadian Aet 25 Geo. III., c. 2,
e. 10 — Code Civil Act. 1200 — Contract 
udth (lor> minent — Supply of stone for 
canal — May be proved by parol evidence.] 
— By the Canadian Act 25 Geo. III., 
c. 2. passed by the Legislature of Lower 
Canada, for regulating proceedings in the 
Courts of Justice, in Canada, it is enacted, 
that in proof of all facis concerning com
mercial matters, recourse should be had by 
the Courts of civil jurisprudence in the pro
vinces. to the rules of evidence laid down 
by tin- laws of England:—Held, by the Judi
cial Committee, affirming the judgment of 
the Court of Appeals for Lower Canada.— 
That this Colonial Act revoked so much of
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the Old Fri-nrh Law. which formerly vre- 
vailed in Canada, and was laid down in the 
Ordonnance de Moulen*. passed in the year 
1566. and subsequently altered by the Ordnn- 
nancr. of 1667, whereby parol evidence was 
excluded front the proof of all contrats or 
matters, exceeding the sum of 100 livres, 
except in the case of accident, or where 
there was a commencement in writing : and 
that the English law, as to the admission of 
par >1 evidence in commercial matters, was 
substituted. A contract entered into by per
sons in Canada with the Government Com
missioner, to supply stone for making a canal, 
is n commercial matter, and is to be proved 
bv the English law. An agreement entered 
into by a contractor to share in the profits 
of the underinking, although the contract 
was not capable of being completed within 
a year, i«= not such an agreement, ns by the 
Statute of Frauds, 29 Car. II., c. 3, s. 4. C 
required to be in writing, but may be proved 
by parol evidence. McKay V. Rutherford 
(184b), C. R. 1 A. C. 312.

Contract of servi'e — Performance 
within a year.]—A verbal contract for ser
vice, under which the defendant was to re
ceive ••$"00 a year, to be increased per year 
until it reached $1.000,” is a contract not 
to be performed within a year, and is within 
the provisions of the Statute of Frauds. 
Pair grieve v. O'Alullin, 40 N. S. It. 215.

Failure to state terms - Nudum pac
tum—Conditions — Impossibility of perform- 
anee.]—The plaintiff, having recovered judg
ment for $542.50 against O’B., issued a gar
nishee order against the defendant, and an 
issue having been ordered the trial Judge 
held that the agreements between O'B. and 
the defendant, by virtue whereof the alleged 
indebtedness arose, did not comply with the 
Statute of Frauds, inasmuch us the parties 
had omitted to state therein the terms actu
ally agreed upon, and decided the issue iu 
favour of the defendant :—Held, on appeaL 
that the promise made by the defendant and 
now sought to be enforced against him was 
nudum pactum.—2. That O'B. and the de
fendant in reality came to an agreement in 
ignorance of the fact that its performance, 
in view of the conditions it was contingent 
upon, was impossible. Manley V. Mackin
tosh. 10 B. G. It. 84.

Interest in land — Part performance— 
Evidence.]—M. leased land to his two sons 
S. and W., of which 50 acres was to be in 
the sole tenancy of W. In an action by M. 
against 8. for waste by cutting wood on the 
50 acres, the defence set up was that by 
parol agreement, in consideration of 8. con
veying 1(H) acres of his land to \V., lie was 
to have a deed of the 50 acres, and having 
so conveyed to W., he had an equitable title 
in the latter. M. admitted the agreement, 
but denied that the land to be conveyed to 
S. w as the 50 acres :—Held, per Nesbitt and 
ldingtou, JJ., that the conveyance to W. 
was a part performance of the parol agree
ment, and the Statute of Frauds was no an
swer to the defence. The majority of the 
Court held that, as the possession of the 50 
acres was referable to the lease as well as to 
the parol agreement, part performance was 
not proved, and affirmed the judgment ap

pealed from in fnv »ur of the plaintiff (37 N. 
8. Heps. 231 on this and other grounds. 
Meitner v. Meitner. 25 C. I, T. 101. 30 8. C.
K. 34.

Master and servant -Employment for 
an indefinite term—Damages.]—A sub-con
tractor to employ a person as a salesman so 
long ns the employer's contract with third 
persons might remain in force, that contract 
being terminable at any time, is not within 
the Statute of Frauds, for the sub-contract 
may or may not continue for a yenr. Such 
a sub-contract docs not come within s. 5 of 
the Ma r and Servant» Act, R. S. 0. 1 s‘.'7 
e. 157. The employers’ contract came to an 
end by the voluntary dissolution of their 
firm:—Held, that this voluntary dissolution 
operated ns u wrongful dismissal of the plain
tiff under his sub-contract, and that, although 
the probable duration of the contract and 
consequently of Ins sub-contract would have 
been, apart from the dissolution of partner
ship, quite uncertain, he was entitled to sub
stantial and not merely nominal damages. 
(ilenn v. Rudd. 22 (’. L. T. 113, 3 O. L. R. 
422. 1 O. W. R. 116.

Memorandum — Signature—Conflicting 
evidence.] — Action for damages for breach 
of n contract for the delivery of flour. The 
writings relied on wore : (1) paper signed 
by plaintiffs and addressed to defendants, to 
euter order for 2,000 barrels of flour and to 
have option for 3,000 barrels more with de
livery ns required. (2) The entry made in 
the contract hook of the defendant in these
words ' 1004 I» c 30 By ........  P R
$4.10—cash discount of one per cent." This 
appeared as one of a series of orders under 
heading on the page of Nasmith Co., and 
formed an item of an account which began 
in the book in 1899. On the fly sheet of the 
book was stamped the name of defendants 
with words in red ink above it. “ New ac
count, 1st June, 1902 ’"—Held, that the con
tract sued on lyr the plaintiffs was not proved 
against defendants according to the require
ments of the Statute of Frauds. Nasmith 
Co. v. Alexander Brown Milling and Eleva
tor Co., 4 O. W. It. 451, 25 <\ E. T. 38, 9 O.
L. R 21.

Oral agreement for use of roadway
—Part performance—Evidence — Unsigned 
draft of agreement.] — Where the defend
ants' predecessors in title induced and allowed 
the plaintiff's predecessors in title to remove 
their house and fence and give tip their laud 
for the purpose of improving the entrance 
to the street iu the way they wished, there 
was sufficient part performance to lake an 
oral agreement for the use of a roadway, 
though relating to an Interest in land, out of 
the Statute of Frauds ; and unsigned drafts 
of such agreement containing alterations pro
viding for the part maintenance of the way 
by the plaintiff’s predecessors in title, which 
obligation is entirely disclaimed by the plain
tiff, are not admissible in evidence where they 
were not shewn to the parties to the agree
ment when giving evidence, and no explana
tion as to them was sought from the parties. 
Fairweather v. Lloyd, 36 N. B. It. 548.

Oral agreement respecting land—
Work and labour—Wages. Uubley v. Hub- 
ley, 4 E. L. It. 132.
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Oral agreement to lease Damages for 
breach. McNcllen v. Torrent, 40 N. S. R. 
«26.

Oral promise—Payment of debt -Con- 
/"deration — Alignment of /hour in ac
tion — .Yoiioe.] — S., in consideration of 
R.’s giving him n confession <>f judg
ment and other security for a debt due by 
It. to S.. gave It. an oral promise to pay 
two promissory notes of It. in favour of A. 
It. assigned his right of action against S. to 
the plaintiff, the executrix of A. : 11 eld,
that the promise by S. to pay the notes was 
mi original promise, founded on a new con
sidérât ion, and was not a promise to pay the 
debt of another within the Statute of Frauds, 
and need not lie in writing. That the assign
ment was good under the Supreme Court 
Act, 1S97, s. 150 (N.B.). and the plaintiff 
might bring an action without notice of the 
assignment before action brought. Allen v. 
Shehyn, 35 N. B. It. «35.

Part performance—Damages for breach 
—Debtor and creditor — Judgment — Agree
ment for settlement between parties—Cot- 
sidération — Promissory note — Subsequent 
parol autrement — Enforcement—Statute of 
Frauds.] — Action for specific performance 
and damages for breach of contract :—Held, 
that under the evidence the agreement ns al
leged in the statement of claim, lmd been 
made and entered into between the parties, 
hut as agreement not in writing, under Sta
tute of Frauds, action must fail. Payment 
of u portion of the purchase money cannot 
be treated as part performance. Gass v. 
Dickie, 7 E. L. R. 104.

Promise to become answerable for 
debt of another — Form of action — 
Pleading.]—In nil action against the defend
ants M. and fl. for work done and materials 
provided by the plaintiff for the defendants, 
at the defendants’ request, the evidence 
shewed that the defendant G. entered into a 
contraet with the defendant M. for the build
ing of a house, ami that the defendant M. 
employed the plaintiff to do the work of 
painting and glazing. M. failed to make pay
ment- to the plaintiff as agreed, and the 
plaintiff thereupon went to G., who told him 
io go ahead and lie would see him paid :— 
Held, that, as there was no evidence to shew 
that the defendant M. was to be discharged, 
the promise made by the defendant G. was 
within s. 4 of the Statute of Frauds and, 
not having been made in writing, could not 
be enforced:—Held, that, in view of the form 
of action, there was no necessity for pleading 
the statute, and that judgment was rightly 
given in favour of the defendant G. Boor- 
strin v. Moffntt, 3« X. 8. it. 81.

Promise to convey land on marriage
—Specific performance — Statute of Frauds 
— Intended marriage—Postponement on ac
count of insanity of oue of the parties—Part

"f irmnnce. Freel v. Royal, 10 O. W. R. 
258.

Promise to pay debt of another—
Extension of time—Promise not in writing— 
f.iability of debtor continuing—Guaranty— 
statute of Frauds—Guarantor a shareholder 
in company-debtor.]—The plaintiff sought to

rank-' the defendant F. liable for the price of 
goods supplied by the plaintiff to th- <>*h*»r 
defendants, who were a firm composed of 
the sons of F. and an incorporated company 
in which his sons weie interested and in which 
F. himself was a shareholder. The plnimiff 
alleged that F offered, if the plaintiff would 
extend the time for the payment of sums due 
by the firm and the company and make fur
ther advances of goods to F for the purpose 
"f carrying on the businesses, to pay the 
amounts due to the plaintiff ; that the plain
tiff aceepted the offer, and extended the time, 
and advanced goods to F. ; and that it was 
also agreed that, if F. should fail to pay the 
plaintiff, the firm and company should re
main liable. There was no writing setting 
forth any obligation of F. : the plaintiff's 
case depended <>n two conversations :—Held, 
that, ns the original debtors remained liable, 
it was not ;t case of novation; if there was 
any contract by F., it was merely an oral 
one to answer for the present and future 
debts of another ; the fact that F. was a 
large shareholder in the company did not 
alter th- case ; and there was no ground 
upon which F. could be held liable, shea v. 
Lindsay (1910). 15 W. L. R. 362, 20 Man. 
L. R. 208.

Sale and delivery of mining stock
—Evidence—Statute of Frauds—Conflict of 
testimony.]—Action to compel defendants to 
deliver certain mining stock. As a conflict of 
evidence, action dismissed. Opinion expressed 
that 17th section of Statute of Frauds ought 
to be amended to cover sales of stock other 
than on stock exchange. Pitt v. lVarrcn, 13 
O. W. R. 686.

Trust— Interest in mining areas—Salt by 
trustee — Recovery of proceeds of sale — 
Agreement in writing—Part performance— 
A<78 referable to contract—Evidence.]—M. 
transferred to C. a portion of an interest in 
mining areas, which he alleged was held in 
trust fur him by the defendant. In an ac
tion by C. claiming a share in the proceeds 
of the sale thereof, no deed or note in writ
ing of the assignment was produced, as re
quired by s. 4 of the Nova Scotia Statute of 
Frauds, and there was no evidence that, prior 
to the assignment, there had been such a 
conversion of the interest as would take awaj 
its character as real estate:—Held, that the 
subject of the alleged assignment was an 
interest in lands within the meaning of the 
Statute of Frauds, and n merelj .i In 
terest in the proceeds of the sale, as dis
tinguished from an intin the arrears 
themselves, and, consequently, that the plain
tiff could not recover on account of failure 
to comply with that statute.—It was shewn 
that, on settling with interested persons, the 
defendant had given M. a bond for $500 as 
bis share of what he had received on the 
sale of the areas :—Held, that, as this act 
was not unequivocally nud in its own nature 
referable to some dealing with the mining 
areas alleged to have been the subject of 
the agreement, it could not have tin effect 
of taking the case out of the operation of 
the Statute of Frauds. Maddison V. Alder- 
son, 8 App. Cas. 4«7, referred to. Judgment 
appealed from, 41 X'. S. R. 110, reversed. 
JJvXeil V. Corbett. 39 S. <’. R. 606.
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It. Work. Labour and Services.

Accidental destruction of product of 
work before completion Liability for
lots I—Wli-n w rk is undertaken by con
tra- ; - r by estimate and bargain, and the 
irtieles prodivd by the work arc destroyed 
by occident before completion and delivery 
to the cnii-loyer, the In-- is that of the work
man or contractor. Shallow v. Lessard, 14 
Que. K H. 292.

Action for price of work— Plaintiff
contraction in partnership name—Failure to 
register declaration—Effect on contract—Pen
alty—Partntrship Ac/, j—The plniutiff sued 
the defendant for a balance due on a print
ing contract. The plaintiff carried on busi
ness under the name of the Victoria Printing 
and Publishing Company, during the term of 
the contract, until after Ills action was 
launched, and in excess of a period of 
three months, without having complied with 
the provisions of <s. 74 and 75 of the Part
nership Act. which require (s. 74) every 
person trading alone under n firm or company 
name implying a plurality of partners, to 
file a declaration to that effect with the regis
trar of the County Court of the county in 
which the business is being conducted, and (s. 
75» that such declaration «hall contain cer
tain particulars and be filed within three 
months of the adoption of such firm or com
pany name. The defendant contended that 
the action was barred by his non-compliance 
with ss. 75. 75, and 7(1. and that lie there
fore could not enforce the contract:—Held, 
that while the plaintiff came within the 
wording of the statute, and became liable 
to the penalty provided for not registering^ 
yet the penalty is imposed for something not 
contemplated by the contract in this case, and 
he was therefore entitled to recover. Smith
v. Finch, 12 B. C. R. ISd, 3 W. L. It. 47(1.

Action for wages Miners’ Lien Ordin
ance—Contest as to whether plaintiff work
ing for wages nr under lay agreement— 
Conflict of evidence —Perjury—Weight ofi 
evidence—Costs, (jit a son v. (iarbutt (Y.T.), 
« W. L. R. 418

Advertising for publication -Action
for servie* s performea—Evident r as to ser
vit ex, salary and commission—Costs.]—Plain
tiff brought action to recover $2.8< 12.28 as a 
balance due for salary and commission on ad
vertising secured by him for defendants’ pub
lication, and for services in connection with 
writing for said publication and for other 
work done for defendants.—Britton. ,L. hi Id, 
that the contract wits established by the 
evidence and gave plaintiff judgment for 
$500. without costs. McPhillips v. I. O. F. 
( 1910), 10 O. W. It. 214. 1 O. W. X. 895.

Agreement to work adjoining home
steads jointly — Partnership—Goods pur- 
chased—Account—Counterclaim. Furlong v. 
Thomas (N.W.T.), 2 W. L. R. 188.

Amount of remuneration -Report of 
referee—Appeal—Costs. Nicholson v. Folins- 
Ue, il <t W R. 818

Appliances for work—Use of by con
tractor—Tacit permission—Injury by defects 
in—Action against contractor—Relief over

against turner—Evidence.] — A contractor 
who undertakes a work at a fixed price, by 
a contract containing no stipulation as to 
the construction of scaffolds necessary for 
such work, although such scaffolds have been 
previously erected by the owner for use in 
other works being executed at the same 
time, is considered to have contracted with 
the tacit understanding that he may use the 
scaffolds, especially if he makes use of them 
with the knowledge and approval of the 
owner.—Therefore, if, in consequence of de
fects in the construction of such scaffolds, 
an accident happens, the contractor, being 
sued on account of injuries sustained thereby, 
has a right to call upon tin- owner of the 
scaffolds for relief over.- 2. The costa of the 
scaffolds ns compared with the contract price, 
as well as the uselessness of having new 
scaffolds, are properly the subject of evidence 
in such an action. Tardivel v. Fabrique de 
St, Jean Deschaillons, 13 Que. K. B. 9.

Assignment —Payment for work done— 
Estimates—“ Moneys due”—Moneys retained 
us guarantee—Moneys payable to contractor 
—Claim- of Hen-holders, assignees, and cre
ditors—Priorities — Marshalling. He Bun- 
yan and Canadian Pacifie Rw. Co., 5 O. 
W. R. 242.

Author and publisher — Contract to 
write life of ll'ni. Lyon Mackenzie — Pay
ment for writing—Refusal to publish — Ac
tion to recover manuscript on return of 
money paid.]—The plaintiff, an author, of 
the city of Ottawa, brought action against 
the defendants, publishers of the city of 
Toronto, for the recovery of the manuscript 
of a book entitled “ Life of William Lyon 
Mackenzie,” which lie alleges was delivered 
to the defendants pursuant to a contract 
between plaintiff and defendants, and which 
was to form one book in the series of books 
called the " Makers of Canada,” and to pay 
him damages for detention of same and non
publication of said book. At the tri il be
fore (lute. J.. on June IQ, 190!), he directed 
that the contract in question in the action 
should he rescinded and that the defendants 
should deliver to the plaintiff the manuscript, 
“ The Life of William Lyon Mackenzie,” in 
question, upon the plaintiff repaying to the 
defendants the $500 by him received, and 
ordered the defendants to pay plaintiff cos's 
of action. Court of Appeal dismissed the 
defendants’ appeal with costs. Moss. C.J.O.. 
dissenting. I.e Sueur v. Uorang (1910), 15 
O. W. R. 705. 20 O. L. It. 504.

Authorisation — Performance—Benefit 
—Implied engagement to pay.]—When work 
is performed in pursuance of a writing, which 
is on its face only a simple authorisation to 
do it. without promise, or engagement, the 
obligation of the signatory to pay the value 
thereof, can be deducted from the fact that 
the work was necessary to him and profitable 
to the extent of it. Graham v. Corona Hotel 
Co., 35 Que. 8. C. 217.

Boat built by defendant for plain
tiff—Dispute us to price—Refusal of defend
ant to deliver boat—Action fur detention— 
Counterclaim for extras and ground rent— 
Damages.]—Action for damages for detention 
"f plaintiff’s launch, which was built by de
fendant :—Held, that defendant having been 
paid agreed amount was wrong in detaining
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the boat, and damages allowed plaintiff. Tin- 
fact that the boat was built in defendant's 
bn< k yard gives him no claim to ground rent.

i e v UcBfhem, 12 W. L R (Mfl

Bond to be given by contractor to 
school corporation—Refusal to nceept— 
Compliance icith contract—Form of bond 
Misnomer of corporation—Irregularity Ob
jection not taken before action — Jmplitd 
agreement to let the contractor do the work 
—Breach—Damages—Loss of profit Inabi
lities incurred in preparation for work.1—The 
plaintiffs entered into a contract with the 
defendants under the name of “ Estevan 
School Board of Estevan ” for the construc
tion by the plaintiffs of a school building for 
the Estevan School District No. 257, accord
ing to plans nnd specifications incorporated 
Into the contract, which required that the 
contractor should “ give a surety bond equal 
to the amount of his contract." The contract 
provided for a bond to be given to the cor
poration in the sum of $0,000. The plaintiff 
tiled a bond for $0,000, but the obligees were 
named as " the Estevan School Board of I's- 
tevan," while the proper name of the de
fendants was “ the Board of Trustees for the 
E-’tevan School District No. 257 of the North- 
West Territories." The bond was not ob
jected to on this ground by the defendants be
fore action ; hut the defendants insisted that 
the bond should be that of a bonding com
pany. which the contract did not call for. 
The plaintiffs did not furnish another bond, 
but. relying on the one they had furnished, 
asked t<> be allowed to proceed with the work. 
The defendants insisted that another bond 
should be filed or that the contract should 
be cancelled. The plaintiffs then brought this 
action for damages for breach of the con- 
tract Held, that, in order to succeed, t h.- 
laintiffs must prove that the bond furnished 
> them was in compliance with the terms 

of the contract, and that, having furnished 
the requisite bond, they were prevented from 
performing the contract by the action of the 
defendants.—2. That th° defendants' objec
tion to the bond because it was not that of a 
bonding company was untenable.—3. That 
the irregularity of describing the defendants 
by the name of “the Estevan School Board 
of Bstevan " did not render the bond unen
forceable. and did not invalidate it, the name 
of the obligees in the bond being the same as 
that of the defendants in the contract, and 
the objection not having been taken before 
ae‘ion. — 4. That, upon the evidence, the 
plaintiffs were prevented by the notion of the 
defendants from carrying out their contract. 
Where n contractor enters into a contract 
with an owner of lffnd to erect for him a 
building thereon, there is an implied agree
ment on the part of the owner to let the con
tractor do the work and to enter upon the 
land for that purpose. The plaintiffs were 
entitled, by the conduct of the defendants, 
to treat the contract as at an end except as 
regards damages for its breach.—5. That the 
plaintiffs were entitled to recover ns damages 
wh.it they had lost by the act of the defend
ants, i.e., loss of the profit they would have 
made on the construction of the school-house 
and loss suffered by incurring liabilities in 
preparation for its construction.—Judgment 
of Johnstone. J., 13 W. L. It. 270. reversed. 
Greenwood v. Estevan School Trustees 
(19101. 15 W. L. It 508. Snsk. L. It.

Breach—Refusal ro allow contractor to 
complete—Construction of cntract — Pa.v-

pena Oil and Oat Vo., t$ O. W. K. 110

Breach —Wrongfully preventing contrac
tor from completing — Delay — Damages 
Reiner v. Ross, 0 O. \V. It. 25.

Breach by contractors—Completion of

sonable expenditure—Recovery — Condition 
precedent. Toronto Harbour Commissioners 
v. Sand and Dredging, 2 O. \V. R. 1178.

Bridge built for municipal corpora 
tion — Conti;., t for day labour Counter
claim for breaches of warranty—Recovery by 
both parties—Costs. Rich>s v. Town of 
W oheley (N.W.T.), tJ W L. It. 372

Building ditch to carry water to de 
fendante' mining property — Time of 
completion—1 o-lay—Waiver- Extra work— 
Acceptance—Payment — Tender —• Count
erclaim—Damages—Accounts — Referenci— 
Costs, liannennan v. Detroit Yukon Mining 
Co. (Y.T.), ti W. L. R. 704, 8 W. L. II. 714.

Building a railway \on-fulfilment oj 
contract caused death of third party. ]—Plain
tiff brought action to recover $5,1155.45 bal
ance alleged to be due on a contract to build 
a railway for defendants. Defendants pleaded 
that under the agreement it was the duty of 
plaintiff to fill the narrow places between 'lie 
rails at frogs, guard rails, and switches with 
standard wooden blocks, and that, by reason 
of plaintiff failing so to do. one Clarke had 
his foot caught in a frog and was run over 
and killed aud the defendants had to pay his 
legal representatives $5,250. Defendants paid 
into Court $405.45 as a balance due plain
tiff "ti their contract.—Boyd, < held (15 
O. W. It. 151). that the action should be dis
missed with costs, the money in Court sought 
to impound it to answer costs.—Court of 
Appeal reversed above judgment on ground 
that there was no liability upon plaintiffs 
to the Can. Pnc. Rw. Co. for injury done to 
that company's servants. Judgment entered 
for amount "f plaintiff’s claim with costs. 
MacDonald v. Walkcrton <t- Lucknow Rw. Co. 
(1910). 10 O. W. R. 558. 1 O W. N. 907.

Certificate—Condition precedent — Mech
anic's lien. 1 —The plaintiff agreed with 8- 
to do tunnelling in mineral claims in which 
S. and McL. were interested, and the agree
ment was contained in correspondence part 
of which read : “ I'll pay you on the com
pletion of each 80 feet of tunnelling. All 
you need to do is to have McL. to certify 
that you have done the work." McL. did not 
give a certificate. In an action by the plain
tiff to enforce n mechanic's lien :—Held, that 
the obtaining of the certificate was a condi
tion precedent to the plaintiff's right t<- re
cover. Leroy v. Smith, 22 C. L. T. 72. s 
R. C. R. 293.

Condition precedent—Right of action.] 
—In a contract for the construction of works, 
it was provided that the works should be fully 
completed at a certain time and that no 
money should be payable to the contractors 
until the whole of the works were completed. 
In au action by the contractors for the full
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h ni" i i1 of i ht* ■ id tract prie". the trial Judge 
refused l-ax- .ami tin- claim by adding 
a count for ijum-tum meruit; found that the

rk- w r* 'till incomplete at the time of 
a- tinti : but entered judgment iu favour of the 
plaitriffs for a portion of the contract price, 
with nlne-tentln* of the i-.ists. The defendant 
a Ion»' appealed from this decision, and the 
judgment was affirmed by the Court of Re
view : -- Held, reversing tin* judgment ap
peal'd from, that, ns the whole of the works 
had iu»f be< n completed at the time of the 
institution of tin* action, the condition pre
cedent to payment had not been accomplished, 
ami the plaintiffs had no right of action 
under the contract. Whiting v. Blondin, 24 
C L. T. 203. 34 8. C K. 4M.

Construction of sewer I ction upon— 
substitut- it ntract I i id< t as to Fail 
lire to prove substituted contract—Action dis- 
mimed.]—Plaintiff brought action to recover 
$421.20 for work done in construction of a 
sewer in town of Sandwich. At trial the 
notion was dismissed with costs.—Divisional 
Court held, that plaintiff had failed to estab
lish the existence of any substituted contract, 
therefore, ihe action and appeal should he dis
missed with costs. Drake v. Cad hi ll (1910), 
17 O W R v >,2 0 W N 282.

Cutting cord wood—Acceptance of part 
—Elf" t of—Measurement—Compliance trith 
contract—Special conditions—Knowledge of 
contrai tor. |—Action for contract price for 
cutting wood and for work done for defend
ants—Held, (ll that plaintiffs were not noti
fied by defendant that the wood was specially 
required for a four-foot boiler : i2i that 
even if some of the wood should exceed 
four feet by a few inches that would not 
vitiate the contract : (3) that the wood was 
reasonable cord wood ; ( 4 ) that defendant’s 
acceptance of part, and his presence while 
the wood was being cut, binds him to take the 
balance ; (5 > that the making of the road was 
not part of the contract. Judgment for plain
tiffs for the a* nmt claimed. Ester v. IViZ- 
«oti, 11 XX\ L. R. 407.

Dam and power house built for munici
pal corporation—Defective work—Dismissal 
of contractor.]—Action for balance of con
tract price of work done by plaintiff for de
fendants. Counterclaim for damages for de
lay. defective work, etc. Defendants’ en
gineer dismissed plaintiff, plaintiff held not 
liable for damages for non-completion within 
required time. Amount of work done nscer- 

nt a< '.i ingtr v.
Btrectsvitte (1900), 13 O. W. it. 635.

Affirmed. 14 O. W. It. 216.
Damages for delay—Liquidated damages 

or penalty—Part performance—Useful occu
pation—Extras—Time.]—Where damages or 
a penalty have been stipulated in advance for 
delay in the completion of a contract for 
work, the party for whom the work was done 
is entitled to recover such sum. without being 
obliged to prove the actual amount of damage 
suffered.—the object of the clause being to 
obviate the necessity of determining the 
amount of the damages by an action at law 
or expertise.—2. A contractor, restricted 
as to time for the execution of a contract, 
who undertakes extra work in connection 
with the same contract, without stipulating

for additional time, is not relieved from re
sponsibility for the penalty or damages lixed 
by the contract for delay in the completion 
of the work.—3 Work is not “performed 
in part.'' within the meaning of Art. 1076.
< '. (*., where the owner cannot have useful 
occupation of the portion completed. ,l/r/>un- 
iiId v. Ilulchins, 12 Que. K. B. 499.

Damages resulting from their non- 
execution •-'■inff contracts with penal 
clause—Li gal warranty—Work dom accord
ing to owner's pion — 1 cecptance of the work 
and its effect upon the worra n ty. ]—Da mages 
resulting from the non-execution of a con
tract are n set-off against the price agreed 
upon, operations having to do with one and 
the same contract being parts of one and the 
same account of which the final balance de
termines the obligations and rights of the 
parties. (Cf. Ottawa Xorthern <f Western 
Etc. Co. v. Dom. Bridge Co., 14 Que. K. R. 
197.—A contractor under penalty for work 
connected with his trade or profession guar
antees that it will be sufficient for the pur
pose for which it is to be used, although he 
may have done such work according to the 
plan supplied and directions given by the pro
prietor.— Notwithstanding liis final accept- 
anee of the work, the proprietor has a remedy 
which exists during thirty years from the 
time defects in the work commence to shew 
themselves.—Tin* contractor who undertakes 
to do certain repairs to a steamboat is re
sponsible for the damages caused resulting 
from the non-execution of tin- work and con
sisting in: (o) the cost of temporary re
pairs. including the loss sustained by tin* de
lay in effecting them : (ft) the loss of profit 
which the boat would have earned if it had 
been properly repaired ; (c) the cost of the 
work required to put her in good condition. 
—The loss resulting from delay in fostering 
trade cannot be included in the damages, such 
lose not being Immediate and direct 
Chatcauguay cf- Bcanhnrnois Nav. Co. v. 
Ponthrinnd Co. (1909), 37 Que. S. C. 302. 
Pending in Review.

Decoration of house.1—The plaintiffs 
brought action for $2,364.55, balance alleged 
to he due for work done and materials sup
plied to defendants in the erection of a house 
in St. Catharines. Defendant denied that 
the work was well done and refused to pay : 
—Held, that the work had been done in ac
cord with what had been contracted for. 
Judgment for $2.100 and ousts. Thornton- 
Smith Co. v. Woodruff (19091. 14 O. XV. R. 
84: affirmée'., /ft. 691. 1 O. XV. N. 45.

Delegation of payment—Revocation of 
authority—Contract for construction of pub
lic works for Government. Ba.nk of Ottawa
x. ll 12 8 C i: 281

Dispute as to extent of work -Evi- 
drmr—Contract prepared by defendants, but 
not executed.]—In an action to recover pay
ment for excavating work done by the plain
tiffs for the defendants, the matter in dispute 
was ns to what work the plaintiffs agreed to 
do. There was no written contract signed by 
the parties, but a document was submitted by 
the defendants to the plaintiffs, which the de
fendants afterwards repudiated, but which the 
plaintiffs said contained the true agreement 
except ns to one point. This document was
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not Blamed:—Held, nevertbclcsF. that it was 
evidence, na far ae it went, of what the agree
ment was. and wi.s clearly evidence of the 
work which the plaintiff* had figured on and 
agreed to do. and the defendants were hound 
by it : and. upon the footing of thi* document, 
and making certain chargea and deductions, in 
accordance with the evidence, the plaintiffs 
were entitled to recover $S.1G.15. Dolmer 
v. Sharpe (10101. IT» W. L. It 597.
Man. L. It

Drainage work -Municipal corporation 
Progress certificate of engineer—Action by 

, on tractors to recover money* dur tinder— 
\ssignment of contract - Recognition by cor
poration — Xon-cnmplction of work by 
time specified.] A contract for drainage 
work stipulated Hint defendants would not 
recognize any assignment of the contract. 
Plaintiff and* another firm were the contrac
tors. and shortly after work was commenced, 
th. latter assigned their interest to the plain- 

II, hi. that an assignn < nt < f • 
tract was not prohibited, and defendants were 
not to he prejudiced by an assignment and 
need not recognise it. The firm therefore 
were not necessary parties to this action. 
There was also an express stipulation ns to 
a time limit for finishing the contract, hut 
the evidence shewed waiver of this by the de
fendants. Damages recovered against the de
fendants by a third party could not he set off 
because they arose through fault of dofend- 
ants' engineer, not through plaintiff's fault, 
llarrctt Brothers V. Township of Cornwall,
12 O. W. It. D70

Drainage work—Tender based on esti
mate* of engineer—Mistake a* to measure
ments and quantity of work to he done—Con
tractor declining to proceed unless paid for 
extra work — Contract held not binding. 
Township of McKillop V. Pidgcon a,nd Foley, 
11 O. W. It. 401.

Drilling a well. 1—Plaintiffs drilled a 
well for water, on a farm owned by defend
ants. for the purpose of their charity work. 
Defendants contended that plaintiffs agreed 
to find water in three or four days, or to 
get n<> other pay than hoard for men and fuel 
for engine. The jury found this was not a 
condition and that the agreement was as 
stated by plaintiffs. Plaintiffs claimed $308 
for drilling, and $0 for pipe supplied :—Held, 
at trial, that the contract was not valid 
and binding upon defendants, as it was be
yond the scope of the authority of Sister De
mers. the procurator-general, who had entered 
into the contract, and it not being in writing, 
and not under the corporate seal of defend
ants, the action should he dismissed, with
out costs. Divisional Court reversed above 
decision and entered judgment for plaintiff 
for $308 and costs. Judgment of Britton. J., 
15 O. W. R. 3If), reversed. Campbell v. 
Community fleneral Hospital (1010), 15 O. 
W. It. 520, 20 O. L. R. 467, 1 O. W. N. 520.

Effect of contract — Findings of trial 
Judge—Appreciation of evidence—Reversal on 
appeal.\—In a dispute ns to the nature and 
effect of a contract, the trial Judge, on his 
view as to the weight of evidence, found the 
facts in favour of the plaintiff, and gave 
judgment accordingly. His decision was re

v< r-< i| by a majority of the Pnurt in banco, 
and the action was dismissed with cost* :—
II>'ld. per Idin- on. Maelennan. and Duff, 
JJ.. reversing the decision of the full 0*ourt. 
that the finding- of the trial Judge, who had 
seen and heard the witnesses, should not have 
1 r, . ersed— Fitzpatrick. P.J.. and Davies, 
J„ emtidored that the trial Judge had not 
made his findings as- the result of conclusions 
arrived nt t v him, having regard to the 
conduct and appearance of the witnesses in 
giving their evidence; and. on their view of 
the i onflicting testimony, were of the opinion 
that the full Court was right in reversing the 
judgment v the trial, and that the appeal 
might to he dismissed.—Judgment in 1 Alta. 
L. R. 441. 8 W. L. R. 143, reversed. Hayes 
v. Hay. 11 S. <\ R. 134.

Elevator for building—Destruction by 
fire before completion—\rreptanee by insur
in'i and receipt of insurance money—Interest 
—Pleading ]—The plaintiffs were prevented 
from completing their contract to put an 
elevator into the defendants' building by a 
fire which destroyed the building and the 
partly completed elevator. The defendants 
were not in any way responsible for the fire. 
The second instalment of the contract price 
was to he paid when the “ machine " was in 
place, hut tin- “ machine " had not been put 
in its place, although its parts had been as
sembled in the building: — Held, that the 
plaintiff* could not recover such second in
stalment or anything further under the con
tract. Fairchild v. h’ustin, 39 S. < '. R. 271, 
and Ross v. Moon, 17 Man. L. R. 21. fol
lowed.—The plaintiffs claimed in the alter
native that they were entitled to recover the 
whole price .if the elevator quantum meruit, 
because the defendants had insured it for its 
full valu . .in l had <ollicted at 
the full amount of the insurance, having in
cluded the value of the elevator in their 
proofs of loss sent in to the insurance com
panies. and should, therefore, be deemed to 
have accepted it. It appeared, however, that 
the defendants had left the placing of the in
surance upon their property in the hands of 
their agi nt, and had n 
insure the elevator, and were not aware, 
when their proofs of the loss were made, that 
the elevator had been so included, and that 
their total loss was much in excess of the 
total insurance :—Held, that the defendants, 
having paid $1,400 on the elevator, had an 
insurable Interest in it and a right to re
ceive the Insurance momy, and tl •: •* 
they had done in connection with the insur
ance did not constitute an accep in of 'he 
elevator.—Interest is not recoverable m <s 
a case for its allowance is made by the st.. • <»- 
ment of claim ; but, if such case is made, 
interest may ho allowed under the prayer 
for general relief. Fensom v. Bulman, 7 W. 
L. R. 134, 17 Man. I* It. 309.

Evidence — Abandonment of contract— 
New contract — Quantum meruit—Contract 
price—Reasonable worth of work.]—In an 
action to recover the value of work done for 
the defendant by 'lie plaintiff in getting out 
ties, under a contract in writing, it was held, 
upon the evidence, that the plaintiff acqui
esced in and agreed to an altered arrange
ment by which he was to place the ties in a 
place other than originally agreed upon ; 
that the old contract was abandoned, nud
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nothin .r mor- than a m-w impli* <1 contract 
was - • • I un«! • which thv plaintiff would
be • • i,rled • • receive what his work was rea- 
sonnbh worth and, that being so. the old 
< ntract price v t not necessarily to he 
taken n* an unalterable basis of arriving 
at tin- value of the work done, but only as 
on- - incut m arriving at an estimate : and 
the Court. uiHJu the evidence, determined 

wi rth i" place the 
tn it ttie place designated in the contract 
a- alt - n I. and gave judgment for the plain
tiff I -r the amount so found.—Judgment of 
Heck. J . attirons!. Vanseoyoc v. Simona 

13 W. I n 12:.

Evidence to vary inadmissible.]—In
an acton for breach of a written contract 
lur work of classiiied grades, at stated prices 
per grade, parol testimony that bj verbal 
agreement, at the time of the contract, a 
specified quantity of work, viz., enough to 
employ a given number of men. was to be 
supplied, i> inadmissible as tending to vary 
the terms of a valid written instrument. The

is made as guaranty of due performance, 
will, upon proof of a breach and of damage 
caused thereby u> the amount of the deposit, 
Li- awarded the ownership of the same. 
Itroyir v. A’/Ain d Co., 37 Que. 8. C. 134.

" Excavating " — Evidence of custom— 
Computation of extent of work done. Ken
nedy v. Hartman, 12 O. W. U. 795.

Failure to complete — Employment of 
person to finish work—Counterclaim—Dam
ages for had work. Klugtnan v. Mitchell (N. 
W. T.), 2 W. L. It. 522.

Faulty work—Extra* — /Hamistal.] —
On appeal by the defendants from the judg
ment uf the Court of Appeal in Metallic 
Roofi'i Co, of Canada v. City of Toronto, 
6 O. XV. R K56, the Supreme Court of Can
ada held, that the plaintiffs could not recover 
for extras, os the term of the contract in 
respet thereto had not been observed. It 
was held, however, that the plaintiffs were 
entitled to damages for wrongful dismissal, 
and the judgment below was varied by 
directing that the reference should include 
such damages. No costs of tin- appeal were 
given. City of Toronto v. Metallic Rooting 
Co. of Canada, 37 8. C. It. 092.

Hauling, agreement to do, as re
quired to amount of indebtedness—
Refusal to perform — Damages. Clark v. 
Murray, 3 E. L. It. 277.

Imperfect workmanship — Damage* 
/or.]—lie who enters into a contract con
taining a penalty clause is liable for the dam
ages arising from his imperfect, useless or 
harmful discharge of his obligations, in other 
words, from his poor workmanship, and no 
antecedent putting in default is necessary to 
have the contractor ordered to do the work 
over again. I'ermcffe v. Tarent (1910), 20 
Que. K. B. 156.

Inexécution of contract- -Damage*—
—S- t-off—Inscription in laic—C. C. T. I'd I ; 
C. C. 1065.]—In an action for work done
in virtue of a contract, the defendant may

legally plead n« set-off the damages resulting 
to hiiu by 'he inex cution of the same con
tract by the other party R. <(• (>. .Vac. Co. 
v. Pontbriand Company, Limited, 11 Que. V. 
R. 98.

Installation of heating plant in 
house-- Assit;muent of contract l>v contrac
tor—Conserp of owner—Substantial comple
tion of work — Acceptance — Guaranty — 
Temperature — Compliance with contract — 
Extras—Breach of contract — Counterclaim 
—Damages Regina Heating and Plumbing 
Co. v. Gillespie ( Sask. >, 8 XV. L It. 93.

Labour and materials - Failure to com
plete to satisfaction of defendants—Adop
tion of work and materials- -Costs. Smith
V. Toronto General Hospital Trustee*. 6 t >
W. It. 999.

Lease of work—Execution of tame —
'

action of n contract of lease of work if the 
work which he undertook to do has not been 
satisfactorily completed, or accepted by the 
proprietor. Ilinkell v. Canadian Country 
Club, 10 R. L., n. s. 204.

Logs cut by saw-miller — Non-com
pliance with contract—Wrong dimensions— 
Knowledge of owners — Acceptance — Row
ing through customs—Equivocal acts. Wood 
Pros. v. Western Commission Co., 12 O. W. 
R. 080.

Maintenance of deceased person —
Cheque on bank—-Arrangement that cheque 
be cashed after death—Absence of fraud or 
undue influence—Enforcement against estate 
in hands of executors — Improvidence — 
Lack of independent advice—Costs. Fowler 
v. Robson, 11 O. XV. R 480.

Making specific article — Action for 
price. Selby Youlden Co. v. Johnston ( 1910). 
1 O. W. N. 436.

Money advanced to purchase apples
— Loss on season’s dealings — Acknowledg
ment of debit balance—11 ritten promise to 
•‘work-off" debt—Refusal to work—Action 
on acknowledgment.]—Plaintiff, the Canadian 
representative of certain British commission 
merchants, brought nctiqn to recover $4,- 
963.25, balance alleged to be due by defendant, 
on account of advances made by plaintiff for 
the purchase of apples. Defendant signed an 
acknowledgment admitting a balance at his 
debit nf $4,153.25. The acknowledgment did 
not state that the debt was nut to be paid 
by defendant, but only that itt was to be 
discharged by defendant working for the 
house* represented by plaintiff. Defendant 
promised “to work with the company next 
-.' 'il urn! until the above debt is worked 

off.”—Held, that that did not amount to a 
discharge; and in any event the onus would 
lie on defendant to shew that lie was always 
ready and willing to ” work off” the debt, 
but that he was prevented by some act or 
default of plaintiff or of his principals; and 
that onus he had not met. Balance of plain
tiff's claim (for which no acknowledgment 
was given) was not allowed. Judgment for 
plaintiff for $4,153.25, with interest from 
7th April, 1908, and costs. Drown v. Val- 
leau (19101. 16 O. W. R. 874. 1 O. XV. N. 
1147.
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Motor boat / uilure to complète in tune 

—New trial.]—Defendant contracted w uh a 
eompimy for the construction of a motor boat 
according to certain specifications, the l«oat 
to lie completed by a eertain date. The con
tract was transferred to plaintiff Company, 
who. with defendant’s consent, proceeded 
with tlte work. The boat was not completed 
by date fixed, hut defendant superintended 
the construction, and made changes in orig
inal specifications, and went out in the boat 
on trial trips after lime originally fixed for 
completion and delivery of boat had expired : 
—Held, iliât defendant was estopped from 
raising the question ns to failure of plain
tiff company to deliver boat within time 
agreed. The contract called for delivery, with 
ilie boat, of a fto lb. galvanised anchor and 
chain. When boat was ready for delivery 
plaintiff found that they were unable to pro
cure an anchor of kind called for, and in 
order to avoid delay, offered to put in a 
70 lb. anchor until the other could be had. 
and to allow defendant a deduction of $50 
from tin- contract price a< compensation:— 
Held, that plaintiff's failure to deliver the 
anchor called for would defeat their rights 
to sue for the balance due on the contract, 
but defendant was not justified on that ac
count in repudiating the contract absolutely, 
and that in doing so lie relieved plaintiffs 
from tlte necessity of going on to completion 
of contract, and gave them a remedy for 
breach by defendant, hut that, ns this could 
not be accomplished on pleadings before the 
Court, there must lie an amendment, and ns 
there was not before the Court material 
necessary for assessing damages, there must 
1" a new trial. Sydney Rout <(• Motor Mfg. 
Co. v. t; ill is, 4 3 N. S. It. 25ft.

At the new trial of above action evidence 
was given to shew that the hull of the boat 
was not constructed in a workmanlike man
ner. and that it would require the expendi
ture of a certain sum to make the sea ma and 
planking conform to the terms of the speci
fications.—Longiey, J„ held, 7 E. L. It. 75. 
Hint such evidence was not receivable, it 
appearing that after Hm boat was completed 
and tendered to defendants, the latter refused 
to accept delivery, and the boat was suffered 
to lie for some n ha exposed to the weather, 
ami that the d« frets referred to were tin* re
sult of such exposure and not of any fault 
in the original construction. Supreme Court 
<>f X. S. affirmed above judgment. Sydney 
R",it if Motor Mfg. t o. v. (Jillis (IftOft), 44 
N. S. It. 152, 7 E. L. It. 518.

Supreme Court of Canada reversed above 
judgment and entered judgment for defend
ant. Judgment not yet reported.—Ed.

Municipal work— Const ruction of con 
tract — Abandonment — Acceptance of par 
of work actually done—Payment for value o 
work—Contract not under seal—Powers o 
corporation — Receiving benefit of work 
siding v. Village of Kronau (Sask.i. 8 W 
L It. 652.

Municipal work—Payment to contrac
tors—Provision for minimum rate of wages 
for workmen—Wages paid at lower rate— 
Right of municipality to withhold payment 
of part of eontract prier—Rreaeh of agree
ment — Counterclaim — Nominal damages 
—Cost*.]—The plaintiffs, as part of their

contract f >r the performance of certain work 
for : i«- defendants, a city corporation, agreed 
t" pay the workmen employed wages at cer
tain !■ i n rates fix -I bv what was known 
a i ir wage schedule,” but the de-
f-mi 1 •■i.-p-ed to pay for tin- work from
time to m <\ as tin- work should progress, 
the amount - certified to be due by the city 
engin' * r. The plaintiffs sued for the amount 
of on- of the*, certificate- Held, that tin- 
defendants could not keep buck out of such 
amount anything I y r a-on of the plaintiffs 
bavin failed to pay their workmen accord
ing t- " the fair wage schedule.”—-Semble, 
that the defendants' engineer might, on as
certaining ill-- fact, have been justified in 
withholding the progress estimate, in which 
event it might have been difficult for the 
plaintiff to recover without first paying the 
wages on the basis of tit.- fair wage sche
dule. — Held, however, that the- defendants 
were entitled to nominal damages on their 
counterclaim f -r the plaintiffs’ breach of con
tract in not paying the wages agreed on, with 
*'om- im id. nt to the counterclaim. Kelly 
v. City of Winnipeg. 18 Man. L. R 2»IS. ft 
W. L. R. 510.

Music for skating rink—Terms of con
tract — If, fusai to aen pt service — Dam
ages. ]—Defendant offered to supply a band 
of 10 musicians for ft performances for #87 
per week during the winter season, and, if 
this accepted, he would take the contract for 
the summer season on trial. This was ac
cepted by plaintiffs. After playing for a 
time plaintiffs refused to let defendant play 
more than three times a week, but he con
tinued to tender services during the balance 
of the winter season, and kept his 10 musi
cians on hand, though In- could have dismissed 
them "n two weeks’ notice. The trial Judge 
gave damages claimed, and this was affrmed 
on appeal. .1 mat' nr Athletic Assoiiation 
“ Le Montagnard ” v. (laguon, 0 E. L. R. 54.

Non-completion of work - Payment 
—Certificate of engineer. Smith v. Pinkie- 
stein (1910), 1 O. W. N. 628.

Paving work—Measurements—Certificate 
of engineer, (Dulph Paving Co. v. Town of 
Il rock ville. 4 O. W. R. 483. 5 O. \V. It. «26.

Payment—Quantum meruit—Pleading — 
Amendment after trial and appeal — Claim 
on quantum meruit changed t<> claim on con
tract — Judgment — Terms — Parties — 
Costs. Patrianhe v. Town of Orillia. 3 O. 
W. It. 595. 723.

Payment for services — Proof of con
tract—Jury—Nonsuit. Dowling v. Dowling, 
2 O. W. It. 422.

Payment on account — A'tion for bal
ance of price—Estoppel.]—A party sued for 
the balance of the price of work performed 
by contract (d forfait) who has made a part 
payment to, and taken a receipt from, the 
contractor, on account of what is due him, 
is estopped from setting up the defence that 
tile whole work is bad and worthless. La
vallée v. Dubeau, 30 Que. S. C. 181.

Peeling, piling, anil delivery of bark
—Failure of plaintiff to do work—Damages 
for breach of contract—Remedy provided by
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contra- Ri; lit d-f-ndan'- n> do the work
Ex- r - of i /ht- N ■ rivht y damages— 

(*mi-iiui ion of contract—Implication from
.
of a.*-' -smon!—Crown dues paid *»y -1-fend
ants— Disallowance. Boyd v. Shaw-Cassils 
' 12 <i. W. R 913.

Varied ou appeal, 13 O. W. II. 001.

Performance of work within fixed
time l‘t natty for d< fay—lh Ini/ routed by 
oinnr 1 ' person who undertakes hv con
tract to build a bridge for a municipal cor
poration. to be completed and delivered at 
ii stated date, under a penalty of $5 per 
diem for delay, is liable only for such delay 
ns occurs through his own fault or negli- 
gence. and not for that caused by failure of 
the corporation to locate, through some proper 
officer, ns agreed, the site of the abutments, 
"r by their altering the work, during per
formance, and substituting iron railings for 
the wooden ones mentioned in the contract. 
Dupuis v. Parish of Laprairie, 28 Que. R. 
C. 196.

Plant and materials of contractor 
to become property of employer Se-
rurity for performance of contract—Neces
sity 'or registration under Bills of Pale Arf

■
ruination of contract—Evidence—f’laim un
der bills of sale made by mnlrarlor—Articles 
not provided for works Kitchen supplies and 
utensils.]—Th- plaintiff claimed ownership 
of certain goods seized by the defendants, and 
based his title upon two absolute bills of 
-ale made by F. The defendants set up that 
the property was theirs by virtue of a con
tract between them and F.. whereby F. 
agreed to perform certain works for the de
fendants. and one of the terms of the con
tra- t was that all the plant, materials, etc., 
pr-viibd by F. for the work was to become 
and until the completion of the work he the 
property of the defendants for the purpose 
of tin works, hut. upon the completion of 
the work, such plant, materials, etc., ns should 
not have been used and converted, should he 
d<I x rt-! up to F //• /</. that •'!• true In
tent and meaning of this was that the plant, 
materials, etc., were to be retained by the 
defendants ns security for the performance 
by F. of his contract ; and the contract did 
not come within the Hills of Rale Act so ns 
to r-Hjiiire registration.—Since, in the nature 
of things, it was impossible at the time of 
the execution of the contract to identify the 
plant, materials, etc., provided under it. they 
could not then be articles capable of “com
plet- transfer and delivery." and it is only 
a bill of sale of such articles that the Act 
requires to be registered.— It was contended 
that the defendants put an end to the eon- 

•
under it; but held, upon the evidence, and 
the proper construction of the contract, that 
this contention was not sustained by the 
facts. Semble, that the plaintiff’s bills of 
sale were intended as a security and not as 
evincing an absolute sale, but s. 8 of the 
Hills of Sale Act in such cases only makes 
the registration void : and ns to an alleged 
defect in the affidavits of execution of the 
bills of sale, as to the residence of F., s. 
7 makes a bill of sale void only against the 
classes of persons therein named, and the

defendants did not come within any of tho-- 
classes.—Held, that the plaintiff was entitled 
to the value ..f any goods seized by the de
fendants which had not been provided by 
F. for the works contracted for ; to come 
within those terms they must have reached 
the field of F.’s operations, that is. a point 
beyond which they would be handled by F.’s 
men only ; and the kitchen supplies and uten
sils were not plant, materials, or things pro
vided for the work. Clanrey \. tirand Trunk 
Par. Bit. Co. (19101, 14 W. L. R. 201.

Ploughing land Breach of contrait 
—Work not properly done—Mortgages given 
as security for fiayment for work—Assign
ment of mortgages—Transfer of mortnaged 
land ■— Redemption.] — Action for delivery 
up and cancellation of certain mortgages made 
by plaintiff to defendant to secure payment 
of a sum to be paid by plaintiff to defendant 
for work to be done by defendant for plain
tiff under a contract, and to restrain defend
ant from transferring mortgages given as 
security :—Htll. that defendant lias not done 
the work m good and workmanlike manner, 
and plaintiff i- entitled to damages. Win ' < 
v. Pionne, 11 W. L. It. 129.

Plumbing-Centrai t not i stahlished — 
Quantum meruit s’rt-off for defective work 
— letton for prin■ of work done for and mat
erial supplied to defendant. |—Held, on a; peal 
from Official Referee's report, that there was 
no contract, and t liat plaintiff hr paid as on 
a quantum meruit with set-off for damages. 
Longstaff v. Hamilton (1909), 14 O. \V. It. 
208.

Preparation of designs for engines—
Terms of contract—Payment of prier —Con
ditions—Rale of engine—Security—Mortgage 
—Discharge. McLaughlin v. Hyment. 11 O. 
W. It. 904. 12 O. W. It. 412.

Preparation of literary work Em
ployment of editor by publishers—Right to 
literary materials — Replevin. Morang v. 
Hopkins, 2 O. W. It. 285. 703.

Preparation of plans -- Architect — 
Condition ns to cost of building—Remuner
ation for plans — Evidence — Authority of 
agent—Correspondence Wilson v. Ward, 9 
W. L. It. 4M.

Preventing contractor from execut
ing work—Cancelling contract — Conduct 
jut tifyltiH ' anc« Nation Refusal to proceed 
--Architect’s certificate—1 May—Evidence— 
Appeal on questions of faei. Sloane v. To
ronto Hotel Co., 5 O. W. It. 460.

Printing of reports — Assignment by 
printers of claim for payment—Ruhsequent 
assignment for creditors—Rale of claim by 
assignee—Rights of vendee —Judgment Set
off. Langley v. Law Society of Upper Can
ada. 1 O. W. It. 143, 718.

Professional services — Payment of 
fee—Evidence- Corroboration—Authority to 
hind cu-d- fendants—Quantum meruit. Magee 
v. (J il leapt r, 11 O. W. R. 212.

Proof of contract — Servant or con
tractor—Harden --f proof—Damages for de
fective work—Trade discounts—Right of mas-
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ter to credit for — Counterclaim — Costa. 
Brown v. Vandervoort, 2 O. W. II. 742.

Putting elevator in bnilding 7'i'mc 
for completion—Delon—Extension of time— 
\ovation—Accord and satisfaction—Measure 
of damages.]—Action for damages for non
performance of contract to instill an elevator 
in plaintiff's hotel by 1st November. Some 
delay took place and on 3rd December de
fendants gave a written guaranty to pay $15
for • ach day afti r t he time elei ator r...........
iu incomplete running order. It never 
worked satisfactorily and plaintiff acqui
esced in another attempt of defendants to 
make it satisfactory :—Held, this was not a 
novation or an accord and satisfaction, that 
amount paid must be repaid and damages 
were assessed. Porter V. Parkin Elevator 
Co., 13 O. W. R. 1053.

Putting furnaces in house — Insuffi
cient heating capacity—Refusal of sub-con
tractor m put in new furnaces perform
ance by contractor—Action against sub-con
tractor for damages. Kit< hie v. Plaxton 
i Man. i, 5 W. L. R. 414.

Question as to rate of payment—
Failure to establish contract by telephone— 
Payment into Court—Quantum meruit—No 
costs. | — An action by plaintiff to recover 
$1.245 for teaming work done for defendants. 
Plaintiff claimed $5 per day. or 50 cents an 
hour, while defendants claimed that the price 
to be paid was $4 or 40 cents an hour, and 
paid into Court $1.000 ns full satisfaction for 
plainti'T’s claim. — Falconhridge, C.J.K.R., 
held, that plaintiffs had failed to satisfy the 
onus of establishing a contract by telephone 
to pay $5 a day or 50 cents per hour, or that 
the rate as to quantum meruit ought to be 
$5 per day or 50 cents per hour, instead of $4 
per day or 40 cents per hour, as contended by 
defendants. Judgment for plaintiff for $1.000, 
amount paid into Court, at rate of $1 per day. 
No costs. Montgomery v. Corkshutt Plough 
Co. (1011). 18 0 W. It. 005. 2 O. W. N. 024.

Railway construction — Certificate of 
engineer. 1—Where the contract for construc
tion of a railway provided that the work 
was to he done to the satisfaction of the chief 
engineer of a railway company, not a party 
to such contract, who was to be the sole and 
final arbiter of all disputes between the par
ti.--. the contractors wore not hound by such 
condition, when the person named as arbiter 
proved to he, in fact, the engineer of the other 
party to the contract, while supposed by the 
contractors to be the engineer of the railway 
company ns described. Judgment in 2<* A. R. 
153, 10 C. h. T. 131, affirmed, flood v. To
ronto. Hamilton and Buffajo ItW, Co., 20 
C. L. T. 40. 3ft 8. <\ R. 114.

Railway work—Sub-contractor— Know
ledge of terms of principal contract—Remun
eration—Damages for breach—Counterclaim. 
Con ell V. QUbart, O. W. R 857.

Rate of payment—“ Clear ”—Wages— 
Waiver—Counterclaim — Damages — Refer
ence—-Costs. Hunton v. Coleman Co., 10 
O. W. R. 610.

Rate of payment — Evidence—Liability 
—Net-off. 1—The defendant, who was a sub

contractor under M< A., who had a contract 
with the Ti.-n-vontiiv ntnl Railway Commis
sion. employed the plaintiff t<> do certain 
work in the construction of a railway. The 
Commission directed the manner of construc
tion and the dass of material to 1m- used, and 
it also had the right to order substitution for 
or even different work from that shewn upon 
the specifications. At the scene of the opera
tion-; there was a resident engineer, to whose 
satisfaction 'he work had to lie done before 
it would receive the approval of the chief en
gineer , f the Commission. The rc-iden' en
gineer instructed tin plaintiff to do certain 
masonry work, and the defendant said lie 
would allow the plaintiff $5.50 a square yard 
for this. After the plaintiff had done 25 
yards, lie told the defendant that he could 
do no more -it that price, and the defendant 
<nid lie would give him what he was getting 
himself, which was $0. though he did not 
name that amount. McR. subsequently al
lowed the defendant $7. and the plaintiff hav
ing done the work and received payment at 
the rate of sued for the extra dollar per 
square yard:- Held, that the plaintiff could 
not recover.—The plaintiff also sought to 
recover for some work done by him, under 
the instructions of the engineer, which did 
not appear in the specifications. The defend
ant said that he assumed no obligation for 
such work other than to pay to the plaintiff 
such money as lie received. In carrying 
out this and other work, the plaintiff per
formed labour in “ rock-borrowing.” neces
sary fur the performance of the work ordered 
by the engineer. No allowance was made for 
this either to McA. or the defendant :—Held, 
that no liability was at present established 
ngain<t the defendant : hut, if the money 
should afterwards come int- the defendant’s 
hands for this work, lie would become liable ; 
and as to these items the plaintiff was non
suited, without prejudice to a subsequent ac
tion.-—The plaintiff was held, entitled t<> judg
ment in respect ,.f other items, and tin* de
fendant to a set-off as to part. Xordquist v. 
Peterson (1010t. 14 W. L. R. 307.

Refitting steam yacht — Material* 
supplied — Action for price — Specifications 
—Authority of agent—Quantum meruit -In- 
complete work Defective work Deductions 
—('ounterclaim—Damages for delay—Penalty 
—Interest—Costs. Goderich Engine and Bi
cycle Co. v. 3/emirs. 9 O. W. R. 1. 3$>S.

Religions society — Expulsion of mem
ber—False imprisonment—Compensation for 
services—Statute of Frauds—Public policy— 
Residence of society—Branch in Ontario— 
Jurisdiction.]—Action to recover the value of 
plaintiff s services to a religious society, in
corporated in France, having branches in 
United States, Quebec and Ontario these ap
pearing to be separate corporations. The 
plaintiff became a member in United States 
and took vows of poverty, chastity and obedi
ence required of an "aspirant,” in which con
dition the plaintiff remained until dismiss, d. 
In 1901 she was transferred to Mount Hope 
Institute at the city of London. Ontario, 
where she remained until the following month 
of June, when, in consequence of great dis
turbance and destruction of property in the 
Institute, ascribed to her. she was removed to 
Longue Pointe Insane Asylum in the province
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of Qneb*.. upon c rtifi1 at- of two physicians 
thiV Ih «ns insam Here shr remained 
tii.fi! the following Sepi-mte-r. when eh** was 
declared -lin'd ml was discharged. I)iiring 
this tim< tli. Mother Superior reported these 
facte to tiie society in France, and obtained 
a release from her vows for the plaintiff, and 
on being released from the asylum she exe-

iti the city .if Montreal, whereby, in con
sideration of #300, then paid her. she re
leased tin society, the Mount Hope Institute 
and I .es I tames Religieuses du Sacre Cteur. 
and nil persona members of the society, from 
all actions, debts, etc. Shortly after the plain
tiff brought this action against tie society, 
tie Mount Hope Institute, and Klizaheth 
Sheridan, claiming wages, damages for wrong- 
ful d imiasal false Imp! I onment and impu
tations of insanity : contending that she was 
not insane at any time : - Ih-ld. in answer to 
several defences—1. That there was jurisdic
tion.—2. That the defence of the Statute of 
Frauds fails, see McGregor v. McGregor, 21 
«V. B. 424.—3. Action dismissed as against the 
Mount Hope Institute (It being clearly a 
separate corporation, incorporated by a Cana
dian statute), ou grounds that plaintiff never 
had any contract with this institute, and for 
same reason was also dismissed against the 
Mother Superior of that Institute.—4. The 
document executed in Quebec held binding, 
the plaintiff failing to shew that the defend
ants had taken any undue advantage of her. 
Archir v. Society of the Sabred Heart of 
Jesus. 2 O. W. R. M7. 5 O. W. R. 113. I» O. 
L. R 474.

Remuneration for services—Quantum. 
White v. Ham*. 3 O. W. R. 352. «20.

Repairs — Completion—Acceptance from
day to day—Dcstrueton by fire----- Incidence
of loss.J—The handing over of works com
pleted according to estimate and bargain, 
within the meaning of Art. 1«84. C. C., is to 
be regarded as having taken place when, con
sisting in repairs to a house occupied by the 
owner, it is doue under the supervision of 
the latter, and is accepted by him from day 
to day, according to the portion done. There
fore, loss caused by fire immediately after 
the completion of the work, without other 
handing over or putting in formal possession, 
falls u jion the owner. Lidstone \. Hayes, 15 
Que. K. B. 410.

Repairing steamers - Defective per
formante—Counterclaim for damages.']—Ac
tion for work done on certain small steamers 
belonging to defendants. Defendants con
tended that owing to faulty caulking of a 
tank sufficient water had leaked out so as 
to cause steamer to sink :—Held, that work 
had been done in a proper and workmanlike 
manner. Judgment for plaintiff. McPherson 
v. Judge, 7 E. L R. 110.

Sales of Goods Act — Specifications — 
Manufacturer’» description of engine—“ Quiet 
running ”—Warranty — Recommendation — 
Reference to surrounding circumstances — 
Suitability of engine for purpose—Implied «n- 
dertaking or uarranty—Operation—“ In oper
ating order."]—The plaintiffs installed in the 
defendant’s theatre an engine and appliances 
to operate a lighting and ventilating plant.

and claimed the balance of the price con
tracted for —Held, that the transaction was 
not a sale of good*, but a supply of work and 
material*, and the Sales of Goods Act did 
not apply.—The plaintiffs submitted a writ- 
ten proposal to the defendant to supply and 
erect in operating order, on foundation* sup
plied by tiie defendant, an engine, generator, 
and switchboard, for a sum mentioned. This 
proposal embodied specifications for each of 
i best- pieces of machinery. The engine speci-
ficati in I1- scril < 4 an “ Ideal " engine and 
stated that they were submitted by the manu
facturer to the plaintiffs ; they referred to 
ihe " Ideal " engine a- "quiet running.” 
The proposal was accepted by the defend
ant : — Ih hi. not a war
ranty. but only a recommendation, nud the 
plaintiffs’ right to payment did not depend 
upon their shewing that the engine was 
“ quirt running”—and this view was con
firmed by reference to the surrounding cir
cumstances. to which reference might pro
perly be made.—Held, also, that there was no 
collateral warranty or undertaking by the 
plaintiffs that the machinery should be suit 
able for the defendant’s special purpose—the 
choice of engine being made on the independ
ent judgment of the defendant’s agent, unin
fluenced by the plaintiffs; nor should the 
Court imply an undertaking on tiie part of 
the plaintiff* that the engine would operate 
in a way suitable for the defendant’s pur 
pose.—Held, also, upon the evidence, that the 
plaintiffs had erected the engine “ in op-rnting 
order,” and were entitled to recover. Allis- 
Chalmcrs-Rullork C„. v. Walker (1010). 15 
W. L. R. 357. Man. L. R.

Services — Account — Reference — Re
port—Appeal. Rabbitts v. .1/rJ/aAon. « O. 
W It. 716.

Services—Implication of promise to pay 
for—Cirumstances shewing intention — Pro
fessional services—Officer of Court. Will- 
cog V. Barclay. 6 O. W. R 522 .

Services to be performed after death 
of party — Executory 1‘ontrart — Action 
nnainst executors—Lack of corroboration.] — 
Tiie plaintiff sued the exeeutors of R. for 
services rendered in taking care of a child 
of R., after his death. She had been engaged 
by It. as n nurse to attend him in hie last 
illness, and her evidence was that It., pre
vious to his death, asked her to continue 
in tiie house and to look after his wife and 
child, and deceased had said, “ If anything 
happens, will you promise that you will stop 
with her?'' Then- was no corroboration of 
the plaintiff's testimony as to the promises 
made her by the deceased :—Ilrld, allowing 
an appeal from the verdict of a County Court 
in the plaintiff’s favour, that the contract 
as alleged was open to two constructions; 
(1) that tin- plaintiff was to stay with Mrs. 
R. if anything happened to the testator : (2) 
that she was to take care of the child ; and. the 
plaintiff having contended that R. meant that 
she was in stay with tin- child and take care 
of it, each may have intended a different 
thing, and consequently no contract was 

■ : -y prot ■ 1 also, that corroboration of 
the plaintif evidence was necessary in this 
case. Simphin v. Baton, V VV. L. R. Ill, 
18 Man. L R 132.
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Services rendered to deceased person
—Promise* to pay for services, but »" rate 
fixed—Claim against estate—Quantum meruit 
—Evidence—Report varied on appeal by re-

10 O. W. It. 838.

Services to deceased person—Quon/um
meruit—Claim against estât■ Harden on ex
ecutor—Evidence—Credibility of witness. |— 
The claimant came from tb«* United State* 
at the request of the testatrix, and remained 
with her for .t considerable period of time 
previous to lier death, performing services of 
an onerous character. There was no relation
ship between the parties i—Ueld, that the 
case was the ordinary one of a request and 
services performed, for which the claimant 
was entitled to recover on a quantum meruit. 
and that the burden was on the executor of 
the deceased of establishing a sufficient an
ew er. //'Id, also, ihat t»* fact that th* 
claimant expected the pro| > of testatrix to 
be left to lier, and that, under the terms 
of the will, she was given a share of the 
residue, in the absence of any understanding 
or agreement that she was to be remuner
ated in that way, was no bar to her recovery ; 
and that the omission of the claimant to men
tion her claim, in the course of an ordinary 
conversation with the executor, did not con
stitute a satisfaction of the debt, but would 
merely go to her credibility as a witness. 
In rc Anslry, 41 N. S. It 827, 3 E. L. It. 234.

Smelting — Sampling ore» — Aline own
er's representative- I uthority— Or** impro- 
p< y sampled—Method of estimating values.] 
—A contract between mine owners and smel
ter owners provided inter alia that the ores 
supplied the former t" the latter should 
be sun 1 within one week after shipment. 
The < nee shewed that " automatic ” or 
machi sampling had displaced the old 
met! of “grab” or "shovel " sampling 
ar id been in vogue for about twenty 

Held, per Hunter, C.J., and Walkem, 
Imr the contract was entered into on 

footing that the sampling was to be done 
automatically. Per Drake and Irving, JJ.— 
The contract permitted any mode of samp
ling, so long as it was done properly, and the 
true value of the ore was arrived at. A 
mine owner’s representative at a smelter for 
the purpose of watching the weighing ami 
sampling of ores, so that the mine owner 
may he satisfied as to the correctness of 
the weight and sampling, has no authority 
to consent to a method of sampling not al
io we* I by the contract. Where the smelter 
returns of ore of average character sampled 
either negligently or in a manner not con
templated by contract, shew a value below 
ihe average, the probable value of the ore will 
he estimated by the Court by taking the aver
age value of a certain number of lots imme
diately before and after the lots in dispute. 
Le Roi Minina Co. v. North port Smelting Co., 
24 Oce. N. 32. 10 R. C. It. 138.

Sub-contract — Non-completion of work 
—Payment — Money had and received — 
Implied trust — Money spent in completing 
work—Rent of engine and ears—Payment for 
—Waiver — Consideration. 1—A contracting 
company had a contract with a railway com
pany to grade and excavate a portion of their

line, and sublet to the plaintiff the work be
tween stations 'NO and 770. After the work 
had progressed for a time, the contracting 
company went into liquidation and aban
doned the contract. At this time the plain
tiff had removed 3/00 yards, part of n eut 
<*f 4.710 yards, for which had lie completed 
his work, he would have been entitled to 
20 c-nts n yard, but he did not complete 
his work after his superiors had gone into 
liquidation, ami nothing was paid him for 

1 1 "1 ya rd The pr* sent defendants 
entered into a contract with the railway com- 
I*ar: \ to do the work originally let to 'he con- 
treeling company, at the same price for that 
class of work, viz.. 23 cents a yard, and, 
upon their completing the cut of which the

yards removed by the plaintiff formed 
part, they were paid by the railway com
pany at 23 cents :t yard for the whole cut. 
including the a.ooo yards. The defendants 
thus received #1.063.30, and. in settling with 
the plaintiff for other work done by him 
for them, they charged him with the cost of 
completing the cut, amounting to #1.182.72, 
and credited him with the $1.083.30, leaving 

let hi of $90 i_\ and later 
with ,i further sum of $!>0. a« having over
credited him 3 cents a yard on 3.000 yards, 
his price hung 20 cents a yard, and not 23 
oints:—Retd, that the plaintiff was not en
titl'd to recover from the defendants $000 
for the work done by him as money had and 
received for him or paid to his use; there 
was no privity of contract between the plain
tiff and the railway company or between the 
plaintiff and defendant** with respect to this 
particular work ; and the money was not paid 
upon a trust, either express or implied.— 
Rut held, that the plaintiff was entitl'd to 
succeed as to the two items of $09.42 and 
$!M>: the plaintiff was under no obligation to 
the defendants to complete the work, and they 
could not charge him with their loss in com
pleting it. — The defendants counterclaimed 
against the plaintiff for $2,000 for the rent of 
engine and cars :—IIrid. on the evidence 
(Irving, J.A., dissenting», that the defend
ants had waived their right to this, and there 
was consideration in the plaintiff foregoing 
the right to purchase the engine and cars on 
the price of which the payments of rent he 
had actually made would have been applied, 
had he completed the purchase.—Per Irving, 
J.A., that there was no consideration moving 
from the defendants to the plaintiff or from 
the plaintiff to the defendants.—Chadwick 
v. Manning. [1000] A. 231, referred to. 
Tueker v. Puget Sound Bridge Dredging 
Co. (1010), 14 W. L. R. 408.

Supply of machinery—Refusal to per
form—Construction of contract — Breach — 
Damages. Mann Coal Co v. pendrith Ma-h-

Co., 110. W. R 112.
Supply of manufactured goods—Im-

possibility of fulfilment — -'Cause beyond 
control.” 1—A covenant, in a contract for the 
supply of manufactured goods, that the manu
facturer shall not be liable for damages, “ if 
at any time by failure in supply of electric 
power, the occurrence of a strike, or other 
cause beyond his control, it becomes impos
sible for him to fulfil this contract,” affords 
no relief from liability for non-fulfilment, if it 
appears that the failure of electric power 
was due to the inefficiency of the nmnufnc-
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îun-r - ,wti electrical apparatus; nor ran the 
fart tha- In- pond ran dry, whereby In- wa» 
premitwl from using hi' steam power, be 
accounted a ‘ eau»»- la-y.-nd bit control.” 
Moryan v. Lyall. V» Que. K. B. 682, 4 E. I* 
It. I».

Supply of manufactured lumber —
Bmi-h—Damages. Curran v. O'Leary, 6 E. 
L. It. SO.

Supply of railway material — Pay
ment—Crrlifimlt' of rail tray commission's rn- 
attirer—Condition prêt 'dent—/nterjerene> by 
. immifion trill* engineer—Fraud—Hinderinj 
performance of condition—Monthly estimate! 
—Finality—.Yrir trial. ]—The plaintiff sup
plied the defendant», with railway ties under 
a written contract, which provided that 90 
per rent, of the value of the ties delivered 
and accepted was to l*e paid monthly on the 
wri'ten certificate of the engineer, which was 
tu lie a condition precedent to the right of 
the plaintiff to he paid the JM) per cent., or 
any part thereof ; the remaining 10 per cent, 
tu be retained until the final completion of 
the whole work to the satisfaction of the 
engineer, whereupon the engineer was t • 
give the final certificate accordingly, and 
such 10 per cent., or the balance payable 
under the contract, was to be paid vvfthin 
4o nays after the granting of such final 
certificate, which was also to be a con lit ion 
precedent to the right of the fliiniiff »j 
he paid 10 per cent., or any part thereof; 
and it was declared that the word “engin
eer” should mean the chief engineer for the 
time being api*»inte<] by the defendants having 
• -ntrol of tin» work of construction of the 
defendants' line of railway : — Held, that 
under this contract the certificate was in the 
nature of a condition precedent, and. while 
tlie plaintiff might be said to have agreed to 
the risk of the natural bias created by the 
Kit nation, lie was e ntitled to have at the hands 
of iln engineer, the defendants' servant, good 
faith, and the expression of his own honest 
opinion. The employer has the right to direct 
the attention of the certifying official, before 
he certifies, to alleged defects of performance, 
and to B>-k for care and diligence in the dis
charge of his duty, but he has no right to dic
tate or in.-'os- his own opinion : and any 
attempt by the mployer to do so, especially 
if yielded to by the servant, is in the nature 
of a fraud, or is at all events evidence of 
fraud which will, if established, relieve the 
plaintiff from the necessity of obtaining the 
certificate—no one can take advantage of the 
non-fulfilment of a condition the performance 
of which lie has himself hindered.—And held, 
in the circumstances of this case, that there 
was evidence for the jury that the defendants 
had prevented their engineer from certifying : 
and a nonsuit was set aside and a new trial 
directed.—Semble, that the monthly estimates 
certified to by the engineer under the contract 
were final as to the iiuantiiies mentioned in 
them. Judgment of Falconbridge, C .1 K.R., 
reversed. Wallace v. Temit* learn in y and \#„- 
thvrn Ontario Railway Commission, 12 O. L. 
it. 120. 7 O. W. R. 80S. An appeal from this 
decision was dismissed by the Supreme Court 
of Canada, no opinion being expressed on 
the merits, and the reasons of the Court of 
Appeal not being adopted. Tcmiskaminy and 
A'trtkcm Ontario R,tr, Commission v. llflZ- 
lace, 37 S. C. R. 600.

Syndicate land purchase. 1—In Noveru 
her. 1002, plaintiff and defendant F. with a 
number »>f others formed a syndicate to ac
quire options and purchase land with a 
vn w to sale.—The transaction was a large 
one. involving some 200.000 acres in the
N " T Before tin lend ;i- finally die 
posed of the syndicate was compelled to pay 
the owners $00,000.—The agreement between 
plaintiff and F. was verbal, and at time it 
was made plaintiff paid $20o On 90th 
March. 190:t. defendant F. wrote plaintiff to 
hold himself in readiness to raise $2.000, 
“ to hold your corner of the deal," and that 
if they hnl to call upon him it w. Id lie 
at short notice. Plaintiff took no notice of 
this letter and made no preparation for se
curing the money. On 14th April, 1903. F. 
-wlegraphed plaintiff :—“ Three thousand dol
lars absolutely necessary to hold your Interest 
In 1 nd dial. Will l draw? Win • 1 » 
this plaintiff sent no reply.—In 1903 plaintiff 
learned that the speculation had been success
ful and that large profits had been made, but 

il 1907 that this suit w.i< 
brought :—Held, that in view of the special 
nature of the transaction, plaintiff’s refusal 
to contribute his share to complete purchase, 
and his refusal to answer or take any notice 
of both letter and telegram, justified defend
ants in acting on assumption and belief that 
lie had entirely abandoned his interest in the 
purchase.—Held, also, that plaintiff’s delay in 
commencing a suit until long after he knew 
hat a i i ft profit had been made by a n sale

of the land was, in absence of any satisfac
tory explanation, evidence that his failure to 
pay the money, and his refusal to answer 
either letter or telegram, wore In fact in
tend» d at the time as an abandonment of all 
Interest in the transaction. Pnfjsley v. Poir
ier rf Pope (1909). 4 N. B. Eq. 122. 6 E. L
R. 466.

Tender — Specifications — “ Estimate 
or certificate ” of engineer of municipal cor
poration—Construction of contract — Costs. 
Fry v. Town of Indian Head (Saak.), 7 W. 
I* It. 293.

Terms and conditions — Payment — 
Satisfaction of engineer — Value of work— 
Conflicting evidence. W allace v. Township of 
Tilbury Fast, 7 O. W. It. 34.

Theatrical company—Contract of actor 
—Repertoire—Time.]—In a contract where
by nil actor is engaged by the manager of n 
theatre to take all the rôles designed in all 
the plays which the management deems suit
able, a stipulation that he shall be r»>ndy to 
play without delay the 44 rôles of his reper
toire,” aud nil the others with 16 days’ time 
to learn them, docs not apply ns to the first 
alternative to all the rôl» s of all the pieces 
in his repertoire, but to those only which he 
knows and is accustomed to play. Therefore, 
where he mentions in his repertoire the play 
” La Tosea,” ami the maimgeim-ul onlers 
that that piece shall be products! within 8 
clays, assigning to the actor the rôle of Huron 
Scarpia, he has good ground for asserting 
that his rôle in that play is that of the 
“ Marquis Attavanti," aud, therefore, to re- 
auire the delay agreed upon of 16 days. 
Lasalle v. Montreal Theatre Co., 34 Que.
S. C. 193, 4 E. L. R. 50.
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Time fixed for completion—Delay of 
owner of building—Increase in cost of mat
erials—Contract price — Correspondence — 
(Quantum meruit. Sherlock V. Toronto, 8 
O. W. II. 646.

Violation of spirit of agreement—
Hire of service»—Notice by lessee to lessor— 
flight of action to have contract cancelled.] — 
A contract of hire of services should be in
terpreted by taking into account the object 
the parties had in view and the circumstances 
of time and place respecting the execution 
of it. Hence, the lessor who violates the 
spirit of the contract cannot pretend that the 
delinquencies with which he is charged are 
not expressly mentioned therein.—The lessee 
of services, who gives notice to the lessor and 
thus terminates the contract, has. in addi
tion, the right to take an action to have the 
i ancellation of the contract judicially con
firmed. more particularly when the lessor per
sists in executing the contract ns if it still 
subsisted. Ouimet v. Fleury ( 1909), 19 Que. 
K. B. 301.

Warranty—Heating of building — Con- 
struction—Judge's charge—Condition prece
dent—Allowance for defects — Admissions— 
Mistake—Substantial performance — lVaitrr 
—Quantum meruit.]—Action to recover the 
contract price of putting a hot water heat- 
i.ig apparatus into a building for the defend
ant. The contract provided "as the essence" 
that " the heating of the entire building shall, 
easily and without forcing the boilers, main
tain throughout the building a temperature 
of not less than (15 degrees Fahrenheit in 
the most severe cold.” The trial Judge 
charged the jury (inter alia) that the con
tractors were bound to supply a system which 
which easily maintain 6T> degrees without 
forcing the boilers ; that they were bound to 
put in a radiating surface to the percentage 
named in the contract in any event, and if a 
greater surface was necessary, in order to 
produce the 65 degrees, they were bound to 
furnish it ; that the maintenance of the 05 
degrees was necessary to entitle the plaintiffs 
to recover; that if the jury found that the 
system was not capable of maintaining the 
required temperature, they must lind for the 
defendant, and must not take into considera
tion the question of the amount which would 
lie required to alter the system to render it 
capable of giving the required temperature; 
that the defendant was not bound by an ad
mission in a letter ns to the amount due by 
him, so long as the plaintiffs had not altered 
their position by reason of the admission, 
and the defendant was not precluded from 
shewing that the admission was a mistake. 
The jury found a verdict for the defendant :— 
field, that there had been no misdirection. 
The questions of the " substantial perform
ance " of a contract and of the waiver of a 
special contract, and the substitution of a 
new contract to pay according to a quantum 
meruit, discussed. Toronto Radiator Mfg■ Co. 
V. Alexander, 2 Terr. L. It. 120.

Water power — Construction of dam— 
Agreement to pay for damages by flooding— 
—Indemnity—Protective works.] — Owing to 
the condition of the locality and the char
acter of certain improvements made for the 
purpose of increasing the water power at

Vhambly rapids in the Richelieu river, the 
parties entered into an agreement respect
ing the construction of dams and other works 
at the locus in quo, and it was provided that 
the company should assume the responsibility 
and pay for all damages caused by “ flooding 
of land, bridges, or roads, if any. ns well as 
all other damages caused ” to the plaintiff 
” during or by reason of” the constructions : 
— Held, reversing the judgment appealed 
from, that, under the agreement, the plaintiff 
could recover only such damages as he might 
suffer from time to time in consequence of the 
floods at certain seasons being aggravated by 
the constructions in the stream, and that, in 
the special circumstances of the case, the 
Courts below erred in decreeing the construc
tion of protective works, inasmuch as the 
company were entitled to take the risks on 
payment of indemnity ns provided by the nm- 
' '"act. Chambly Manufacturing Co. v. Willct, 
24 C. L. T. 2in, 34 8. C. R. 502.

Work and labour—Substituted contract 
—Consideration — Ilxtras.] — The plaintiff, 
who had eontraeted to supply materials for 
re-seating a church, contended that, under 
the terms of hi* contract to furnish, among 
other things. “ pew ends, divisions, seat lin
ing, hook racks.” for a lump sum. " seat, lin
ing.” should rend “ seat-lining " and that un
der this terra, he was only hound to furnish 
the materials of which the seats were to be 
constructed. The defendant's contention was 
that the “ lining was intended to go over the 
old wainscoting:”—Held, that to admit the 
plaintiff's contention would be to ignore the 
actual rending, and to give an unusual and 
improper meaning to the word “lining” so 
a* to materially vary the terms of the con
tract. and a promise, if any, to pay for 
such lining as an extra could not be sup
ported, the performance by a contractor of 
what he i- already bound to do not being 
a consideration to support such n promise ; 
and quarc. whether the settlement in this 
way of a bona fide dispute between the par
ties. as to the meaning of the terms used, 
would constitute sufficient consideration for 
the alleged promise to pay. Dempster v. 
Bould, 37 N. 8. R. 330.

CONTRACT OF HIRING.

See Master and Servant.

CONTRACTOR.

Sec Contract.

CONTRAINTE PAR CORPS.

See Arrest.

CONTRE-LETTRE.

See Contract—Vendor and Purchases.
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CONTRIBUTION AND INDEMNITY.

Actio» tor—Joint tort-feasor»—Res judi
cata—Remedy (ait.]—A party sued jointly 
with another in damage» tor e tort who is 
condemned alone, the action being dismissed 
as to the other, and who pays the plaintiff 
the amount of the judgment, has an action 
against hi- co-defendant to recover the whole 
or part of the amount so paid, accordingly 
as it is proved at the trial of such action 
that the tort was caused solely or in part hy 
such co-defendant. The judgment in the 
original suit is not chose jugée between the 
joint tort-feasors, and their liability to one 
another is not affected by it. nor by the pay
ment made hy the one against wnom it was 
rendered. Mills v. Cox, 28 Que. 8. C. 370.

Contribution between wrongdoers- -
KnowIrdac of illegal act—Third party pro
ndure. ]—The defendant contracted with P. 
to cut timber on P's land within defined 
boundaries. The defendant cut timber, but 
it was shewn that the title to the locus was 
in the plaintiff, who brought an action of 
trespass against the defendant. The defend
ant obtained leave to serve P. with a third 
party notice, and upon application for direc
tions, which was opposed by P. :—Held, that 
the application should be granted ; the rule 
that wrongdoers cannot have redress or con
tribution against each other being confined to 
cases where the person seeking redress must 
Ik* presumed to have known that he was doing 
an illegal act. lFitr v. lilois, 40 N. 8. R. 
260.

Co-sureties. I—Defendant. J., was liable 
as a co-surety for $3,000, plaintiff for $3,000, 
and B. for $1,000 //■/</. that the defend
ant should contribute three-sevenths of sum 
which had been paid by plaintiff. The prin
ciple of contribution among co-sureties does 
not rest on contract, but upon principles of 
equity which may be modified by extent to 
which each has engaged himself. Ostrander 
v. Jarvis, 13 O. iV. R. 375.

Co-sureties — Degrees of suretyship.]— 
The defendant and E. (1. were joint makers 
of a promissory note given to M. for an in
debtedness of E. G. When this note fell due, 
E. (1. and his brother, the plaintiff, signed a 
renewal note in favour of M„ after promising 
the defendant that they would try to get M. 
to accept this renewal for the former note 
and so release the defendant. M., however, 
was not willing to release the defendant, and 
insisted on his joining in the new note. The 
plaintiff paid this when due, and claimed 
contribution of one-half the amount from the 
defendant. At the trial in the County Court, 
the Judge found that E. O. and the plaintiff 
agreed with the defendant to assume the 
debt due to M., and gave the note in question 
in pursuance of such agreement, and that 
the defendant signed the note ns surety that 
it would be paid by one or other of the (i's. ; 
that the defendant was not a co-surety with 
the plaintiff, and therefore not liable to re- 
lmburee him In any amount Meld, on ap
peal, Phippen, J.A., dissenting, that the evi
dence did not support such finding, and that 
the defendant was liable as a co-surety.— 
Whiting v. Burke, L. R. 6 Ch. 345, and

lanson V. Paxton. 22 C. P. 505, followed. 
(Irohh v. Darling, 7 W. L. R. 97, 17 Man. L. 
R 211.

Co-sureties -Makers of promissory note 
for accommodation of third person—Question 
of fact—Finding if trial Judge—Defendant 
guarantor for plaintiff, and note paid by 
plaintiff — Right to contribution from de
fendant. (/rohb v. Darling (Man.), 7 W. L. 
R. 97.

Costs of former action—Joint defence 
—Agreement — Evidence — Counterclaim— 
Money paid for timber—Failure of considera
tion—Set-off—Costs. Recce v. Payne, 3 O. 
W. R 712

Implied obligation Assignment—Right 
of action—Vendor and purchaser—Parties— 
Amendment.]—One G. agreed in writing to 
purchase certain lands from the plaintiff and 
paid $200 on account of the purchase money. 
He afterwards transferred his interest in 
the lands under the agreement to the de
fendant, by an assignment indorsed there
on, signed by himself, hut not by the defend
ant. The defendant did not make any of the 
payments remaining due to the plaintiff un
der the agreement, and G. then assigned to 
the plaintiff "all and every covenant, agree
ment. and obligation of the said A. It. Mc
Clelland, of any and every nature and kind 
whatsoever, whether expressed in the assign
ment hereinbefore mentioned to the said Mc
Clelland or implied from any or all of the 
transactions between them, and also all ob
ligations both legal and equitable " of the de
fendant :—Held, that, upon the plaintiff ad
ding G. as a party defendant with bis con
sent. for which leave was given, the plain
tiff was entitled under the assignment from 
G. to him to recover from the defendant the 
amount remaining due under the original 
agreement of sale to G. Maloney v. Camp
bell, 28 S. C. R. 228, and Cullin V. Rinn, 5 
Man. L. R. 8, followed. Brough v. McClel
land, 18 Man. L. It. 279, 9 W. L. R. 0.

Joint and Severn 1 gnarantors — Ac
tions for contribution.] — The defendant 
raised numerous objections, none of which he 
established. Other defences could be dis
posed of in the winding-up proceedings. 
Judgment for plaintiff as claimed. Elliott 
v. Forrester, MeVicar v. Forrester, 9 W. L. 
R. 373.

Joint and several guarantors — Pay
ment — Liability — Evidence — Account. 
Flliott v. Forr'strr, McVicar V. Forrester, 
9 W. L. R. 373.

Joint sureties — Aceommodaiion—Pro
missory note — Retirement of note — Pre
sumption as to payment—Relations beticeen 
sureties—Bet-off.]—Where A.. B., C., and I)., 
shareholders in a company, by way of ac
commodation to the company, become jointly 
liable for a promissory note, and at maturity 
it is paid out of the proceeds of a second note 
signed by A. and B., but not by C. and I)., 
which is ultimately redeemed by the com
pany, no relation of creditor and debtor arises 
between A. and C., and the former cannot 
claim to have paid part of C.’s indebtedness. 
The fact that he holds the note, to which the
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latter was a party, is no evidence of such 
relation, especially when the signatures of 
all the parties to it have been cancelled, and 
his position of manager of the company 
makes it likely that he is possessed of the 
note aa such. He cannot, therefore, set up 
a plea of compensation, founded on the above 
recited facts, to an action for debt brought 
against him by <\ Lafontaine v. Léveillé, 
16 Que. K. B. 515.

Joint tort-feasora—Negligence—Injury 
by electric wire—Remedy over — Municipal 
corporation — Electric company — Municipal 
Act, h. (109 (/).) — The plaintiff recovered 
judgment against two of the defendants, a 
town corporation (the appellants) and an 
electric company, for damages for the death 
of her husband by contact with a live wire 
in a street of the town. The appellants 
carried their fire alarm wires upon the poles 
of a telephone company. The electric com
pany carried their electric current by means 
of wires strung upon poles, at a lower level 
than the tire alarm wires. Through negli
gence on the part of the appellants the tire 
alarm wire was allowed to fall and remain 
upon or across the wires of the electric com
pany, passing beneath. There were no guards 
between the two sets of wires, and the elec
tric company's wires were either improperly 
insulated in the first instance, or had become 
worn and were negligently left in that con
dition. The fire alarm wire resting upon the 
live electric wire, both were melted at the 
point of contact, and the severed live wire 
fell to the sidewalk and came in contact with 
the deceased. It was found that his death 
was due to separate acts of negligence on 
the part of the two defendants, the combined 
effect of which was to bring about the fatal 
result :—Held, that the appellants were not 
entitled at common law to contribution or 
indemnity from the electric company ; nor 
were they so entitled under an agreement 
whereby the electric company undertook to 
indemnify and hold the appellants harmless 
against all damages, actions, etc., by reason 
of any danger or injury from the company's 
electrical system, if incurred by or consequent 
on the negligence of the company.—Per Moss, 
C.J.O., that the rule against contribution be
tween wrongdoers has not been qualifi 1 to 
the extent of entitling one who is him t a 
wilful or negligent wrong-doer to indemnity 
from another involved with him in causing 
the injury or wrong in respect of which 
judgment has gone against them. Merry- 
weather v. Miron (1700), 8 T. It. ISO, ap
plied.- -Per Meredith, J.A., that s. 000 (1 ) 
of the Municipal Act, 8 Bdw. VII. c. 10 
(O.), did not apply to the claim of the ap
pellants against the electric company.— 
Judgment of Tee tael, J., 11 O. W. It. 501, 
affirmed. Sutton v. Town of Dundas, 17 O. 
L. R. 556, 13 U. W. It. 126.

CONTRIBUTORIES.
See Company.

CONTRIBUTORY NEGLIGENCE.
See Negligence.

CONTROLLER.

Set Municipal Elections.

CONTROVERTED ELECTION 
PETITION.

See Elections.

CONVERSION.

Bill of sale—Estoppel—Misdirection.]— 
F. claimed to he the owner of a horse that 
8. had given her for the hoard of herself and 
child. 8., being indebted to II., left the 
province, and II. seized the horse as the pro
perty of 8. under an absconding debtor's 
warrant. While the horse was in the pos
session of the sheriff under the warrant, 
negotiations were had with II. by persons 
professing to he acting for F.. and a bill of 
sale of the horse was given to II.. and the 
horse was returned to F. The amount 
secured by the bill of sale not having been 
paid, II. seized the horse under the bill of 
sale, and F. brought an action in the Kent 
County Court against II. for a conversion of 
the horse On the trial, the Judge told t 
jury that the only question was, who was the 
owner of the horse at the time it was taken, 
and that the plaintiff was not estopped by the 
bill of sale from recovering in the action :— 
Held, on appeal from a judgment affirming 
a verdict entered on a finding on this direc
tion. that the direction was right. Hannay 
v. Fraser, 37 N. B. It. 30.

Broker—Conversion of shares by — See 
Broker.

Debt—Conversion—Small debt procedure 
—Tort waived—Goods sold—Rule 602.] — 
A claim for the value of goods converted by 
the defendant, the plaintiff expressly waiving 
the tort and suing as for goods sold and 
delivered, may be sued under the small debt 
procedure. The plaintiff, in his statement 
of claim under the small debt procedure, al
leged that the defendant had wrongfully taken 
possession of a horse and converted it to his 
own use, and expressly v lived the tort, and 
sued for goods old an delivered, claiming 
$75, the value ot the hoi . An application 
to set aside the writ and service, upon 
the ground that the claim was not for one 
debt within the meaning of Rule 602, which 
brings " all claims and demands for debt 
whether payable in money or otherwise where 
the amount claimed docs not exceed $100.'* 
within the small debt procedure, was refused. 
The word “debt *’ is not restricted to ‘a 
sum certain or capable of being reduced to a 
certainty by calculation,” but includes claim 
for value of goods sold where no price is mi n- 
tioned. Henry v. MageaM, 5 Terr. L. R. 512.

Detention of Roods—Demand and re
fusal—Qualified refusal—Proof of title and 
ownership of goods—Delay to obtain solici
tor's advice—Absence of bona fides—Defend
ant’s right to return goods after action and 
obtain stay of proceedings—Practice since
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Judicature Act—Hama**** Griffithê v. Grand 
Trunk Hw Co., 9 O. W R. 876.

Good»—Own* rship—Conversion— Seizure 
—Delivery — Acceptance Inion Hank of 
Can. v. Slack wood ( Man. I, 2 W. L. H. 674.

Goods obtained by fraud Sale to inno
cent purchaser—Title " Agent”—'“ Intrusted 
with the possession”—/V. S. (). c. 150.]— 
One M. K., who was in the habit of taking 
orders from persons desirous of obtaining the 
plaintiffs' machines, and forwarding the or
ders to the plaintiffs to be filled, but who 
was not employed by the plaintiffs to sell 
their machines, by a course of falsehood and 
forgery obtained ;i machine from the plain* 

vhi h hi sold h, the defendant, and the 
1 rice of which he received from the defend
ant. who believed that he was purchasing 
from McK. and did not know the plaintiffs 
in the transaction, while the plaintiffs be
lieved they were selling to the defendant, 
having received on order for the machine and 
a promissory note for the price, both pur
porting to be signed by the defendant, whose 
signature was forged by McK.:—Held, in 
un action for conversion of the machine, 
that McK. never had any title thereto, and 
therefore at common law could pass none to 
the defendant, and at common law there 
was no defence; nor was McK. an “agent” 
of the plaintiffs or “ intrusted with the pos
session " of the machine, within the meaning 
„f R. s. O. 181)7 c. 150; and therefore the 
plaintiffs were entitled to succeed. Ontario 
Wind Engine and Hump Co. v. Lockie, 24 
C. L. T. 220, 7 O. L. R .'185, 3 O. W. R. 
281.

Leave and license- -Findings—Appeal. 
Jones v. I.aktfield Cement Co., 2 O. W. R. 
107.

Mining; shares —A o market value—Mea
sure of da manes — Ultimate as if trial bp 
jury.J —Defendant sold 20,000 shares of min
ing stock, having no market value, in breach 
of contract with plaintiff. Reference was 
had before Referee to assess damages to be 
awarded plaintiff for conversion of said 
shares. Referee fixed the amount at $8.(M)0, 
or 40 cents per share, the highest price 
which had been obtained for such shar.-s. 
lie also found that defendant had paid plain
tiff $5.100, which should be deducted ft;«tn 
amount s.i assessed, aud that the balanee, 
$2,000, should hear interest at 6% from 
17th March. 1909.—Meredith. t'.J.C.P., held, 
that the above assessment was too high, aud 
reduced the damages to 20 cents per share, 
the price obtained by defendant for such 
shares.—Divisional Court held 110 O. W. R. 
820. 21 O. L. R. 014, 1 O. W. N. 1131), 
that the sale was exceptional, and that plain
tiff was entitled to damages, but the question 
should be dealt with as a jury probably 
would, taking into consideration tin- far; 
of a sale at a higher price than that ob
tained by defendant, and a fair assessment 
of damages would be to increase the assess
ment appealed from by $1,500.—In re Bahia 
if San Promiseo ltir. Co. (1880), L. R. 3 
(>. It. 584. followed. — Mitchell v. Hart, 
119011, 2 K. It 807. 119021 1 K. R. 482, 
considered.—Court of Appeal affirmed assess
ment by Divisional Court, Meredith, J.A.

(dissenting ), being in favour of restoring the 
assessment of Meredith, C.J.C.P. Goodall 
v. Clarke I 11)11 I. IS O. W R 185, 2 O W. 
X. 507. O !.. R.

Personal action—Abatement of — Tres
pass bp testator—Suggestion of death—liabi
lity of crecutors—.4 rxendment — ,1/oncy had 
and received.]—Where one converts to his 
own use and sells the goods of the plaintiff, 
and dies after writ issued, but before de
claration, the action may be «•ontinued 
against his executors, and they are liable on a 
count for money had and received.—In the 
above ease the declaration was in trespass 
and for conversion, and ti|»on the argument 
of the motion for a new trial, application was 
made to add a count for money had and 
received:—Held, per Ilnnington. Landry, and 
Gregory, JJ., that, ns the only fact in dis
pute, namely, the existence of a teivncy 
between the parties, had been passed upon by 
the jury in favour of the plaintiff, aud ns 
no possible injustice could be done to the 
defendants, the amendment should he al
lowed.—Her Barker and McLeod. J.T.. that 
as the proposed amendment Introduced a n. 
form of action, to which there were on th 
record no suitable pleas, and ii|>on which 
there was no issue joined or damage* as
sessed. the amendment proposed was impro
per and should not be allowed at that stage 
of the ease. Fredcriek v. Gibson, 37 X. Ii 
R. 129.

President of company—Detention of 
books — Terms of giving up. Strathrop 
Hctroleum Co. v. Lindsay, 1 O. W. R. 359.

Proof of plaintiff's title—Contrait — 
Statute of Frauds—Pleading.]—In an action 
for damages for the conversion of goods, the 
plaintiff must prove an unquestionable title 
in himself, and, if it appears that such title 
is based on a contract, the defendant may 
successfully urge that such contract is void 
under the Statute of Frauds, though no such 
defence is pleaded. It is only when the 
action is between the parties to the contract 
which one of them seeks to enforce against 
the other, that the defendant must plead the 
Statute of Frauds if lie wishes to avail him
self of it. Judgment in 32 X*. S. R. 459, 
affirmed. Kent v. Ellis, 21 C. L. T. 153, 31 
8. C. R. 110.

Purchase of goods False pretences of 
■apposed agent of purchaser — Contract— 
( ’onsensus.]—II. fraudulently represented to 
the plaintiffs that he was the agent of the 
defendants sent by them to make a purchase 
of goods. He was not, in fact, in the de
fendants’ employment ; they did not send him 
to make the purchase, nor did they know he 
was going to make it; but, on the contrary, 
after he had so fraudulently obtained the 
goods, they purchased the goods from him and 
paid him in full without knowing where he 
had purchased. The goods were afterwards 
sold by the defendants in the ordinary course 
of business :—Held, that the property in the 
goods did not pass to the defendants, and 
they were liable to the plaintiffs for conver
sion. Cundy v. Lindsay, 3 App. Cas. 459, 
applied. There was no contract between 
the plaintiffs and defendants—no consensus
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ad idem—and no contract between the plain
tiffs and II. Eby-Hlain Co. v. Frankel, 23 
C. L. T. 173.

•sle—Trover—Judgment against vendor— 
Failure to realise—Action against vendee— 
Levy uf small part—Part payment. Mc
Arthur v. ('lurk, 2 O. W. It. 319.

Sale by sheriff under execution—
Action for convention—flood» of partncnhlp

.1/indirection—.Vfif trial.]—L. ami P. each 
carried on business in Saint John, buying 
and selling fruit. P. was a licensed auction
eer. To avoid competition between the par
ties, it was agreed that P. was to buy all the 
apples handled by either in the market 
square, L. to furnish the money when apples 
«••■re purchased. All commissions on com
mission sales, and net profits en sales of 
apples purchased, were to lie equally shared. 
Under this agreement P. purchased the cargo 
of the schooner C., some 312 barrels. After 
a part had been sold, the sheriff, under an 
execution in the suit of It. against P., seized 
and, without removing any of them, sold 02 
barrels. At the sale the sheriff, in answer 
to a bidder, stated that he was selling P.'s 
interest only, ami would guarantee nothing, 
aid he diil not deliver the barrels sold to the 
purchaser. In an action of trover, brought 
by L., in the St. John County Court against 
th" sheriff for a conversion of the 02 barrels, 
the Judge told the jury that if they found 
that the apples were purchased under the 
agreement on the joint account of L. and P., 
there was a conversion, and the verdict 
should be for the plaintiff Held, on appeal, 
that tiie direction was wrong, and there must 
be a new trial. Hitchic V. Late, 37 N. B. R- 
30.

Tenants In common —Itemoval of chat
tel to fort inn country.]—An action for con
version of bis interest in a chattel lies by 
one tenant in common against his co-tenants 
in common if the chattel owned in common 
L destroyed by them, or so dealt with by 
them as. in effect, to put an end to his rights. 
In this case the removal of a brick making 
machine to a foreign country was held suffi
cient to support the right of action, the 
pl aintiff's power of enforcing his rights in the 
Courts of this province being thus interfered 
with McIntosh \. Fort Huron Fetrified 
Brick Co., 20 C. L. T. 200, 27 A. It. 2ti2.

Trcsprss- Horse used in common-—Ex
change by person not its owner—Owner's 
right to substituted horse. Hillman V. Simp- 
»on, 2 E. L. R. 105.

Trespass Trees - Damages, Furent v. 
Cook, 1 O. W. It. 300.

Trover—Fcrmission to store flood». with 
knowledge of dispute ok to title—Intent to 
concert neecssary—Evidence of intuit—Set
ting aside finding of trial Judge.]—Mere per
mission by the defendant to store goods 
in the defendant's burn, with knowledge of 
a dispute as to the title to the goods, but 
without intent to exercise dominion over the 
same, does not constitute conversion.—Where 
a cause is tried by a Judge without a jury, 
and the facts in evidence are not disputed, 
the Court may reconsider the eviduece in

the case and overrule the judgment of the 
trial Judge, if they think it wrong.—Here, 
in the opinion <>f the majority of the Court, 
the evidence did not prove any intent on the 
part of the defendant to convert the goods 
in dispute, and the finding of the trial Judge, 
5 E. L. It. 54, that there had been a conver
sion. wes reversed : per Darker, C.J., McLeod, 
Gregory, and White, J.I., Landry, J„ dissent
ing. IlonnId \ l ulton, 3!t N. B. It. 1», <1 E. 
L. It. 397.

Trover goods converted — Return of 
good* after action begun — Dispute a* to 
identity—Stay of proceedings.] — After the 
commencement of an action of trover for the 
conversion of n threshing engine, the defend
ants shipped to the plaintiffs an engine which 
the defendants alleged but the plaintiff- de
nied to 1m* the one in question. The plaintiffs 
also asserted that, if it was the same, it was 
of very much le<' value than when converted : 
—Held, flint the defendants were entitled, ou 
motion, to i.u order permitting them to return 
the engine in question upon paying the costs 
of the action to date and of the motion 
within two weeks, and providing that if 
thereafter the plaintiffs should proceed to 
trial and should not recover more than nom
inal damages, they should pay the cost.- sub
sequently incurred. Fhillips v. Heyward, 3 
I Kiwi. 3ll2. Peacoek v. Mchols, $ Dow I. ;:»;7. 
and Earle v. Holderm ss. 4 Ding. 4«I2, fol
lowed. Broun v. ( anado Fort Huron Co.. 
15 Man. L. It. 038. 2 W. L. It. 151

CONVEYANCE.
See Deed.

CONVICTION.
See Certiorari — Courts—Criminal Law 

—Hawkers and Pedlars — Indian— 
Justice of tiie Peace — Liquor Li
censes - Prairie Fire Ordinance— 
Public Health Act—Railway — Re
venue—Solicitor.

COPYRIGHT.
Assignment of British copyright—

Canadian rrgi*tration—Infringement—Froof 
of title—Imperial statute.]—The assignee of 
a copyright granted in England under 5 & tl 
V. c. 45 (Imp.), is entitled to copyright of 
the same work, etc., in Canada by having it 
registered at the Department of Agriculture, 
under the provisions of R. S. C. c. <12, a. G.— 
Upon suit brought for infringement of such 
n copyright, the certificate of its registration 
by the proper officer of the department, to
gether witli proof of the assignment of the 
British copyright, is sufficient evidence of 
tiie plaintiff's title to the same.—Evidence, 
in addition to the foregoing, that the work 
had been entered at Stationers’ Hall, Lou
don. Eng., entitles the plaintiff to his remedy 
under the Imperial Act. Anglo-Canadian 
Music Publishers' Association v. Dupuis. 27 
Que. S C. -485. 5 Que. P. R. 351. 2 Com. L. 
R. 325
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Assignment of copyright - Rrgisira•
lion. | T!n* « nailinn Copyright Act, R. S.

• -il*. 1.1, do. - not apply ro assign-
of foreign .'î'vriuhts. It applies only 

to assignments <if Canadian ••opyrights. 
AngloCa-diau Music Publisher/ Atsoe. v. 
Dupuis (No. - . 2 Coni. L. It. 506.

Bai relief -Patent—Tradc-mnrk — Pub
lic itxin/i -Injunction.] -- Copyright differs 
from :i paten: right nod from n trade murk, 
in so fnr ns the latter cannot exist unlev» 
they apply to something new and useful, 
which is not one of the conditions of copy
right.- Thus u moulded has relief which is 
reproduction of a well-known portrait of 
Champlain, may be copyrighted, the labour 
nn-l skill requisite to the creation of the has 
relief being ample reasons therefor. Bcullac 
Co. v. Simard i Que., 1910), 10 R. L. n. s. 
347.

Book 1 b*> in i of registration—Pirating 
— Injunction—Change of title.]—The author 
of a work not protected by registration as 
provided by law has no exclusive right of 
republication ; and is not entitled to an in
junction to restrain the republication and 
sale of the work by another without the 
author's consent, or to recover damages for 
such republication.—2. The fact that in re
publishing the work the title was changed 
to one which was disagreeable to the author 
and wounded his susceptibilities, does not 
give him the right to restrain the sale of such 
republication.—particularly where both the 
original work and the n-puhlicntion appeared 
under a pseudonym and it was not proved 
that the author was known to the public un
der such pseudonym. Angers V. Lcprohon, 
22 Que. 8. C. 170.

Books — Infrinoi ment—Imperial Act— 
Colonics — Importation of foreign reprints— 
Assignment of proprietorship—Necessity for 
registration—«Statue to maintain action.]— 
At the time of an author's death he was the 
owner of and entitled to th copyright in a 
book for the British Dominions including 
Canada, and after his death sueli copyright 
and ownership was assigned and transferred 
to tl plaintiffs by those upon whom they 
devolved. The defendants had imported 
copies of the hook from the i'nited States of 
America and were offering them for sale in 
Canada :—Hein, that s. 17 of the Imperial 
Art to amend the Copyright Act. 5 A.- ('» V. 
c. 45. prohibiting the importation of foreign 
reprints by any person, not being the pro
prietor of the copyright or some person au
thorised by him. is in force in Canada: and 
the plaintiffs were therefore entitled to pro
hibit the importation of foreign reprints into 
Canada.—2. Rut the plaintiffs had no right 
to maintain this action or proceeding, for, 
although they were the assignees of the pro
prietorship and ownership of the book, they 
had not complied with s. 24 of 5 Ac (> V. 
c. 45 by causing an entry of their proprietor
ship to be made in the hook of registry of 
the Stationers’ Company ; the word " pro
prietor " in s. 24 meaning the person who 
is the present owner of the work. Dictum of 
Cock burn, L.C.J.. in Wood v. liooscy, I,. It. 
2 (J. B. 340. not followed. Weldon V. hicks, 
10 Ch. I). 253, and Liverpool General Brok
ers' Association V. Comtntrcial Press Tele

graph Association, 11897) 2 Q. R. 1. fol- 
loweil. (ieorge V. Morang d Co. Limited V. 
Publishers' Syndicate Limited, 21 C. L. T. 
77. 32 O. R. 393 : 2 Com. L. R. 232.

Book - Infringement—5 & 6 V. c. 45 
(Imp.) —Injunction — Damages. Oman v. 
Copp-Clark Co., 1 O. W. It. 542.

Certificate of registration is prima
fatle (\idence of due compliance with the 
requirements of the Copyright Act. entitling 
the party producing to registration under the 
Copyright Act, when produced from the pro
per branch of the Department of Agriculture, 
Anglo-Canadian .l/usic I’ublishcrs' Assoc. V. 
Dupuis (No. 2), 2 Com. L. It. 503.

Dramatic rights—Acquisition by for
eigner—Defence denying title—Striking out 
pleading. Liebler v. Harkins (N.S.), 1 E. 
L. R. 157.

Drawing»—Publication in neirspapers— 
British copyright — “ Book " — Contract— 
“ Assign ’’—Foreign author—Jj rf 5 V. e. 45 
(/nip.)—Infringement—Form of judgment— 
Injunction — Delivery up of copie».]—The 
plaintiffs claimed copyright in certain car
toon drawings and the accompanying titles 
and letter-press prepared for the plaintiffs 
by a celebrated artist, and first published 
simultaneously in the plaintiffs’ newspaper 
in the United States and in another news
paper in England owned by one II., under 
agreements between H. and the plaintiffs, to 
which the artist was also a party. Ry the 
agreements II. was acknowledged to be the 
owner of the British copyright. II. granted 
a license to the artist to publish the draw
ings in book form in the United Kingdom. 
Entry was duly made at Stationers’ Hall of 
H.'s ownership of the copyright of his news
paper. Subsequently this copyright was said 
to have been assigned by H. to H. & Sons, 
and before this action was brought II. & 
Sons registered eight copies of the newspaper 
containing the eight drawings and letter
press in question, and assignments thereof 
to the plaintiffs. Before this registration the 
defendants had, without the consent of the 
plaintiffs or their predecessors, printed in 
Canada for the purpose of sale a quantity of 
pictorial post cards, on which were repro
duced copies of the eight drawings, taken 
from books published by the artist under the 
license mentioned, but not registered at Sta
tioners’ Ilall. The artist was not a British 
subject, and was not, at the time of the pre
paration or publication of the material in 
England, within any part of the British Do- 
mi u ions. None of the material was pro
tected by a Canadian copyright :—Held, that 
the effect of the agreements referred to was 
to vest in the plaintiffs the common law 
right to copyright in the drawings, and this 
right was validly transferred to II., who was 
an "assign” of the artist or author, within 
the meaning of s. 3 of the Imperial (’opyright 
▲ci, l A 5 V. v. 45; and the English news
paper was a book within the meaning of 
that section, and 11. became entitled there
under to statutory copyright in the drawings 
as part of his book, for when drawings form 
part of a book they come within the provi
sions of that Act, and are protected not only 
as part of the book but as drawings.—
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Maple rf Co. v. Junior Army and Navy 
Storm. 21 Ch. D. 369, and Bradbury v. Hot- 
ten. L. R. S Ex. 1. followed :—Hdd. also, 
that the evidence sufficiently established the 
plaintiffs' title to the copyright by re-assign
ment :—Held, also, that the present Copy
right Act protects the productions of for
eign authors wheresoever resident, where 
there is a first or contemporaneous publica
tion within the Empire.—Jeffries v. Roosey, 
4 H. L. C. 815, ami Routledge v. Low, L. R. 
3 H. !.. 100, discussed :—Held, therefore, 
that the plaintiffs were entitled to an in
junction, and to delivery up of the infring
ing copies. — Judgment of Teetzel, J., af
firmed Life Publishing Co. v. Itose Publish
ing Co.. 12 O. L. R 380. 7 O. W. R. 337. 8 
O. W. R. 28.

Forelfçn reprint* — Kotiee to English 
Commissioners of Customs — Entry at Sta
tioners' Hall — Encyclopaedia—Prima facie 
evidence — Imperial Acts — Agreement — 
License—Assignment—Registration.] — Sec
tion 152 of the Imperial Customs Act, 1876, 
39 & 40 V. c. 36, requiring notice to be 
given to the Commissioners of Customs, of 
copyright and of the date of its expiration, 
is not in force in this country, notwith
standing the statement to the contrary in 
the note to table iv. of the appendix to vol. 
3 of R. S. O. 1897. That statement is no 
part of the enactment of the legislature, but 
is intended merely as a reference, so that 
the Imperial Copyright Act of 1842, 5 & 6 
V. c. 45, is left to its full operation ; («arrow 
and Mnclaren, JJ.A.. dissenting. Smiles v. 
Relford. 1 A. It. 430, followed. A certified 
copy of the entry at Stationers' Hall of an 
encyclopedia is prima facie evidence of own
ership under ss. 18 and 19 of the Act of 1842, 
and it is not necessary in making a prima 
facie case to prove the facts whereby such 
sections are made conditions precedent to 
the vesting of the copyright in one who is 
not the author. An agreement in writing 
whereby the plaintiffs, for value, gave certain 
other persons the right to print and sell a 
work at not less than certain fixed prices 
for the remainder of the term of the copy
right, except the last 4 years thereof, and 
under which the plates used in printing were 
delivered over, which, with all unsold copies, 
were to be redelivered on the expiry of the 
agreement, and in which it was agreed not to 
announce the publication of another edition 
before such last mentioned period, expressly 
reserving the copyright to the plaintiffs :— 
Held, to be a license, and not an assignment 
and so not to require registration under s. 
19 of 5 & 6 V. c. 45 (Imp.) Judgment in 
6 O. L. It. 184, 23 C. L. T. 68, 1 O XV It. 
743, 1 Com. L. R. 417. 2 Com. L. It. 252, 2 O. 
XV. It. 117. affirmed. Black v. Imperial Rook 
Co., 8 O. L. It. 9, 3 O. W. It. 467. affirmed. 
The Court, however, declining to decide 
whether or not Smiles v. Retford, 1 A. It. 
436. was rightly decided. Imperial Rook Co. 
v. Black, 35 8. C. R. 488.

Importing foreign reprints.] — Al
though the owner of an Imperial copyright 
has ineffectually attempted to secure a Cana
dian copyright, it is still illegal to import 
foreign reprints into Canada. Morang v. 
Publishers' Syndicate, 32 O. It. 393, followed. 
Anglo-Canadian Music Publishers' Assoc, v. 
Dupuis (No. 2), 2 Com. L. R. 503.

Infringement — Historical work—“ Pir
ating." Liddell v. Copp-Clark Co., 2 O. W. 
R 16

International Copyright Act. 1886
(Imp.)—Force in Canada—Canadian Copy
right Act — R. V. .4. 1 ct — Constitutional 
/.ate.]—Under the Internati nal Copyright 
Act. 1886 (Imp.), s. 4. compl ance wi'h the 
conditions and formalities of the country 
where a literary work is first published gives 
the author a copyright in Canada without his 
having to conform to the Copyright Act, c. 
62. It S C. The International Copyright 
Act, 1886 (Imp.), extends to the whole of 
the British Dominions and is therefore in 
force in Canada. — The words “exclusive 
legislative authority " in s. 91, and “ may 
" ixrlusively make laws,'' in s. 92. of the 
B. N. A. Act. 1867. mean, "to the exclusion 
of provincial legislatures " in the former, and 
" to the exclusion of the Dominion Parlia
ment " in the latter.—They cannot be con
strued to affect the power of the Imperial 
Parliament to legislate for Canada. Judg
ment appealed from 29 Que. R. C. 334. 
affirmed. Hubert v. Mary, 15 Que. K B. 381.

Literary property—Dirtionary—A'omcn- 
rlaturr — Infringement — Evidence — Pre
sumption.[—An historical., biographical, and 
geographical dictionary, containing a selec
tion of articles treating in an original man
ner subjects taken from the public domain, 
may he the subject of copyright. It is the 
same with the nomenclature of such diction
ary, it being the result of a work of choice. 
The infringement may he shewn by any kind 
of evidence, and notably by the resemblance 
between the two works, but the presumption 
which results from that is less stroug when 
the works In question are compilations. 
However, when, besides the resemblance, the 
animus furandi appears in the author of the 
second work, the presumption which results 
from it is evidence of infringement. It mat
ters little tlmt the second work is an im
provement upon the first, and contains addi
tional information, the improvements not 
effacing the wrong. Upon the question of 
literary property English jurisprudence must 
prevail over French when there is a diverg
ence between the two. Judgments in 22 Que. 
S. C. 482, and 10 Que. K. B. 255. Com. L. It. 
337. affirmed. Reauehemin v. Cadicux, 31 
8. C. It. 370. 2 Com. L. R. 170.

Newspaper — Infringement — “First 
publication."]—A nwspaper printed and is
sued at a place iu the United States, copies 
of which are deposited in the post office there 
addressed to subscribers both iu that country 
and England, cannot be considered to he first 
published or even simultaneously published, 
in England, so as to come within the provi
sions of the Imperial Act 5 & 6 V. c. 45, re
quiring first publication in the United King
dom to entitle the publishers to British copy
right. Grossman v. Canada Cycle Co., 23 C. 
L. T 48, 5 O. L. It. 55, 1 O. XV. R. 846, 2 
Com. L. It. 307.

Operatic composition — Proof of pro
prietorship — Infringement — Indemnity — 
" Place of dramatic entertainment ” — Lia
bility of performers and committee—Regis
tration—Damages—Cost».]—Held, that the
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proprietorship of the plaintiff in the operatic 
comp«>*‘it,i n in (jiie'ii.in wns established by 
th-' evidence • and that the evidence also 
established that the opera performed by the 
defendants v.as 'lie identical composition of 
which the plaintiff had the sole right "f re- 
presen’a'i'-n. Hoof 1/ v. Davidson, 13 <). B. 
2Ô7. and Lucas v llifllMM, [18921 2 i) B. 
117, mti side red.—2. The town hall, where the 
defendants pe rformed the opera, was a “ place 
of dramatic entertainment " within the mean
ing of the statute, tickets for admission of 
the public having been sold. Russell v. 
Smith. 12 B. 217. and Duck v. Hates, 13 
Q. B I' 846, followed.—3. All the defend
ants who t"ok part in the performance or in 
the work of the committee of the society in 
relation to the performance, were liable to 
the plaintiff—4. It was not necessary for the 
plaintiff to prove registration under the Copy
right Act, R. S. C. c. r,2: the Imperial Act, 
f. & 0 V. c. 4fi, applying to Canada by ex
press enactment; and lie Dominion Act hav
ing no provision relating to the right of 
dramatic representation. Smile* v. Helfnrd, 
25 Or. fii*). 1 A. R. 436, followed—5. As to 
.he question of damages and costs, the Im
perial Act, 31 & 32 V. c. 17, applies and 
the damages should be of such amount as the 
Court considers reasonable, and the costs in 
tin discretion of the Court. Carte v. Den- 
nit. 21 C. L. T. 267, 5 Terr. L. R. 30.

Particulars — Copyriaht in book—Regis
tration—Infringement.]—In an ac tion for in
fringement of copyright in a book, the state
ment of claim alleged that the plaintiffs were 
the proprietors of 11 subsisting copyright 
duly registered, hut did not mention the date 
of registration, and further alleged that the 
defendants printed for sale a large number 
of copies of another book a part whereof was 
an infringement of the plaintiffs' eopvrigiit : 
—Held, that the defendants were entitled to 
particulars shewing the date of registration 
of the plaintiffs' copyright, and shewing what 
part of the defendants' hook infringed the 
plaintiffs' right. Strict v. .Vaughan. 11 Sim. 
r-l. not follow-d. Matrman, v. Tegg, 2 Rasa. 
38.\ 300, and Pane v. tried™. 20 !.. T. \\ S. 
435, followed, Liddell v. Copp-Clark Co., 21 
<’. L. T 126. ID I». R. 332.

Pleading — Notice of objection*—Imper
ial Copyright Art. 18A2.]—Section 16 of the 
Imperial Copyright Act, 1842 <3 & <1 V. 
c. 43) provides rhn: the defendant in pleading 
shall give to the plaintiff a notice in writing 
of any objection on which he means to rely 
on the trial of the action. Section 26 allows 
the pleading of the general issup : — Held, 
that a. 16 is complied with if the objections 
intended to he relied on are taken in th- 
statement of defence. Dicks v. Yates. 18 
f'b. D. 76. followed. Carte v. Dennis, 21 C. 
L. T. 68. 5 Terr. L. R. 30. 2 Com. L. R. 256.

Unauthorised circulation and publica
tion of foreign reprints is no bar to effectual 
copyright in Canada. Anglo-Canadian Music 
Publishers* .l*»oc. v. Dupuis (No. 2). 2 Com. 
L. R. 508.

Who entitled to register—.Joint n- 
gistration with person not entitled docs not 
invalidate.]—On a motion to continue, until 
trial, an ex p. injunction restraining defend

ant * from publishing the rejMirt of plaintiff's 
journey to the North Poll-, it nppenred from 
material before the learned Judge that the 
copyright had been registered in England by 
“ The Times." and in association with the 
" Vnr York Times " in contract with plain
tiff, summarised in the judgment, and also 
that copyright in Canada had been registered 
In the names of plaintiff Peary and The (ilobe 
Printing Co.-. — Held, that either registration 
by “ The. Times " as assignees under the eon- 
tract wns hindiiv- in Canada or publication 
in England, vesting the copyright in plain
tiff Peary as author, allowed him to register 
here under s. 8 without registration in Eng
land. “ Times " <(• Peary v. Mail Printing 
Co. (100» >. 14 O. W. R. <127.

Works of fine art— Imperial statute.]— 
The Imperial Fine Arts Copyright Act, 1862, 
confers on British subjects and persons resi
dent in British dominions copyright in pic
tures, drawings and photographs. It extends 
to the whole of the Vnifed Kingdom, but 
does not extend to ary part of the British 
dominions outside the United Kingdom. Turh 
<f Sons v. Pries*cr, 1 !» Q. 1$. I). 629. ap
proved. There is nothing in the Canadian 
Copyright Act 1870, or in the International 
Copyright A.-ts, which conflicts with this 
view. Judgment in 20 C. L. T. 456, 22 C. 
L. T. 172. 3 O. L. It. <107. 1 O W. R. 2T»9, 
affirmed. Craves v. Corrie, [19031 A. C. 
496, 2 Com. L. R. ISO

CORONER.

Jurisdiction — Issue of warrant to ar
rest iritnrs* disobeying summons — .1/inie- 
terial art—Certiorari— Prohibition—Place of 
execution of icarrnnt—Re-examination of wit
ness.]—Certiorari will not lie to remove a 
warrant issued by a eoroner for the appre
hension of a witness, upon default in obey
ing a summons to appear and testify, be
cause the coroner in issuing the warrant 
is acting in a ministerial and not a judicial 
capacity: R. S. <). 1897 c. 97, s. 5.—A coro
ner is a local officer who can net only within 
his own municipal jurisdiction; and a war
rant to npprehi-nd issued by him cannot be 
validly executed out of his county.—The 
fact that n witness at an inquest has al
ready h-en questioned at great length is not 
a ground for prohibiting the coroner from 
subjecting her to further examination; the 
Court assumes that the eoroner will not per
mit the witness to lie unduly harrassed. Re 
Anderson and Kinradc, 18 <">. L. R. 362, 13 
O. W. R. 1082, 14 Cnn. Cr. Cas. 448.

8ee CmmInal Law.

CORONER S INQUEST.

Sec Railway.

CORPORATION.

Sec Company—Municipal Corporations.
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CORPSE.

Antoney—Tort — Widow'* right of ac
tion. I -Tin- unauthorised autopsy of n de
ceased person is a tort, and his widow has a 
right of action t" recover damages there
for. Philipps v. Montreal General Hospital, 
:?;? Que. 8. c. 4K3. 4 E. L. R. 477.

Post mortem examination. | — No post 
mortem examination "f a hod.v will he allowed 
where persons having a fnmil> interest in 
relation to the removal of the body from the 
vault and its examination, oppose the same. 
In re (Srothe, Sortit Amtriean Life Apur
ante Co. v. Grot he. 7 Que. P. It. 111.

Property in — Right of custody, con
trol, and disposition — Exercise by execu
tor or relative—Remedy for invasion—Delay 
of railway company in delivering corpse — 
Damages—Expenses taused by delay—Men
tal anguish—Tort—Negligence.] Tip plain
tiff. the mother and executrix of a deceased 
man, shipped his body by the defendants’ 
railway from Rvvelstoke to Rawlf, and ac
companied the body. By a mistake of the 
defendant* servants, the body was put off 
the train at Banff, and did not arrive at 
Rawlf until a day later than it should have 
arrived, occasioning expense by postpone
ment of the funeral, etc. The plaintiff's 
luggage was also treated in the same way. 
and she was put to expense in consequence: 
-- Held, that the proposition, accepted in 
English law, that there can be no property 
in a corpse, does not rest _ unon a sound 
foundation, and is not sustainable nt least as 
,i general proposition. The English deeisions 
rest to a large extent upon ecclesiastical law, 
which has no application or effect in Alberta.

-Review of the decisions. -The true rule is, 
that, inasmuch ns there is a legal right of 
custody, control, and disposition, the law 
recognises property in a eorpse. but property 
subject to a trust, and limited in its rights 
to such exercise as shall he in conformity 
with the duty out of which the rights arise.— 
Pettigrew v. Pettigrew (1004), -07 Pa. 313, 
04 L. it. A. 170, approved. - The property in 
a corpse is subject, on the one hand, to the 
obligations of proper care and decent burial, 
and tlie restraints upon its voluntary or in
voluntary disposal and use provided by law, 
or arising out of the fact that the thing in 
question is a corpse; and, on the other hand, 
the nature and extent of the right or obliga
tion of the person for the time being claim
ing property ; and the f’ourts will give appro
priate remedies against interference with the 
right of custody, possession, and control of a 
corpse awaiting burial, pre-sup posing a right 
of property therein, subject to the obligations 
and restrictions indicated:—Held, also, that 
the action was one of tort, for damages oc
casioned by the defendants' negligence ; and 
the plaintiff was entitled to recover ns dam
ages not only the money loss occasioned by 
the mistake, hut compensation for her mental 
anguish occasioned by the delay and the de
composition of the eorpse.—Review of the 
authorities. Miner v. Can. Par. Rw. Co. 
(1010), IR XV. L. R. 101, Alta. L. R. .

See C KM F.TERY—M ANDAM US—W ILL.

CORROBORATION

See Criminal Law—Evidence.

CORRUPTION

See Municipal Corporations.

CORRUPTION OF WITNESS

See Criminal Law.

COSTS.

1. Generally—Rio nr to Costs and Inci
dence of Costs, 966.

2. Scale and Quantum of Costs, 1005.
3. Security for Costs, 1025.
4. Taxation of, 1003.
5. XX’itness Fees, lOSH.

1. Generally—Right to Costs and In
cidence of Costs.

Abandoned motion—Committal for con
tempt of Court—“ Criminal matter"—Powers 
of taxing officer — Necessity for order— 
Appointment given by taxing officer—Motion 
to set aside—Jurisdiction of Master in Cham
bers. Rex ex rel. lia tri es v. Lethcrby, Re 
Good fellow, l‘J O. XV. R. 703.

Abandoned motion — Examination of 
transferees of judgment debtor. Lumber* v. 
Dutulast, 7 O. XX’. R. 230.

Abortive trial —Successful party to ac
tion— Practice under Judicature .1 cf.]—The 
successful party to an action is not entitled 
to recover costs of n trial rendered abortive 
by disagreement of the jury.—The Judicature 
Act has made no change in this practice by 
granting power to award costs where costa 
were not ordinarily given previous to its 
enactment. Uaeket v. Rorke, 42 N. S. R. 341.

Acceptance of money paid into Court
—\otiee.|—After the full.Court had rendered 
judgment (20 C. I,. T. 136), reversing the 
d., Won of lb nry, .» • 19 C. L T 100),
the plaintiff delivered a reply accepting the 
money paid into Court. The amount paid 
in wits $1. This reduced the action to a 
question of costs :—Held, that Order 22. Rule 
0 (61, latter part, applied to this ease. It 
was the ease of a delivery of a reply accept
ing the money and not a case for notice. 
This was not a ease where the plaintiff should 
he deprived of his costs. Miller v. Archi
bald, 20 C. L. T. 356.

Action—Compromise— 1 cccptancc of offer 
to pay part ef claim—Time for payment— 
Costs of action—Process not served. |—When 
a creditor, by way of compromise, consents to 
accept from his debtor a part of the debt 
for the present, the time allowed for paying
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the amount is that which is reasonably neces
sary for the recei]it of a letter and an an
swer. — In order that a plaintiff shall have a 
right t > -us’s. i- - not necessary that ser
vi» > of pro •••sa shall have been made ; it is 
sufficient that o. ■ : < have been legitimately 
incurred bet -re offer of compromise made and 
accepted. Kearney v. Morin, 8 Que. P. R. 
1588.

Action — Injunction — Partnership — 
Fraud—Master and «errant—Disclosure by 
servant of master’s business secrets—Use in 
another action—Action becoming unneces
sary -Summary disposition of costs. Mit- 
rhrtl v. Mackenzie. 8 O. W. R. 139.

Action against police officers—R. S.
(). IM7 c. >'<, ». I—Dismissal of action— 
.4 bsolute right of defendant» to costs as be
tween solicitor ami client.]—This action had 
been dismissed without costs. Judgment was 
now varied by the action being dismissed with 
costs a- between solicitor and client under 
R. S. O. 1S97, c 88. s. 22. following Arscott 
v Li'ley, 14 A. It. 28.*$ ; Bostock v. Ramsay, 
f 19001 1 Q. R .'t.'7. being distinguished. 
In,, Aon v. 1rchibald, 17 O. L. R. 484, 12
O. W. R. 997, 14 ran. Crim. Cas. 201.

Action by Attorney-General — Pay
in' nt of co.its by relator—Statute*.]—In an 
action by the Attorney-General nt the rela
tion of n private individual, the Grown sues 
as parens patriir, and the only object of in
serting the name of the relator in the pro
ceedings is to make him responsible for costs. 
—The Act 18 & 19 V. c. 00 ( Imp.) is not in 
force in Itritish Columbia. Att.-Gen. for It. C. 
rx rrl., Kent v. Ruffncr, 12 It. C R. 200. 0 
W. L. It 272.

Action by attorneys to recover—Que
bec Courts—“ Distraction " in favour of at
torneys — Rights against unsuccessful party 
in litigation—Interest. Hutchinson v. Mc- 
Curry. 2 O. W. R. 136. 5 O. L. R. 201.

Action by execution creditors for 
declaration that land subject to ex
ecution Clai execution
creditors’ claim—Disposition of costs. IVoi- 
1; ville Brewery Go. v. Knit tie, 8 O. W. R. 
606.

Action by solicitor for—Reference — 
Costs of. Sale v. Watt, 2 O. W. It. 115.

Action ended by conduct of defen
dant — Question whether action 1ms suc
ceeded—Incidence of costs—Motion for sum
mary disposition. Titterington v. Bank of 
Hamilton, 9 O. W. It. 39».

Action en garantie —Dismissal of prin- 
'ipal aetion—Plaintiff's liability for co*(8.]— 
Where the principal action is dismissed with 
costs to be paid by the plaintiff, the plaintiff 
may also be ordered to pay the costs of an 
fiction en garantie, upon tin- sole ground that 
it arose ou* of the principal action, without 
trial or adjudication of the merits of the 
action en garantie. Houle v. Hébert, 10 Que.
P. R. 238.

Aetion dismissed with costs—Suecess- 
ful appeal by plaintiff—Further appeal to 
Privy Council—Original judgment rrstored.]

—In a suit against L. and R. the bill was 
dismissed by this Court with costs. An 
appeal to the Supreme Court was allowed 
wi h costs. On appeal by R. to the Judicial 
Committee of the privy Council it was 
ordered that the decree of the Supreme Court 
should be discharged as against the appel
lant with costs, and that the decree of this 
Court should be restored :—Held, that costs 
under the original decree should be taxed to 
!.. Fairwcathn• v. Robertson, 3 N. B, Eq. 
276; Fairweather v. Lloyd, 1 E. L. R. 154.

Action for costs — Mise-en-rause — De
mand for . osts in former action.]—Costs 
cannot by direct action be recovered from 
a party who has been assigned as mise-cn- 
cause, and against whom costs have been 
demanded in the event of contestation on 
his part, especially where the latter has not 
thought fit to contest the action. Michaud 
v. Roy, 34 Que. 8. C. 352.

Action for construction of will.l —
Held, upon the evidence, that the plaintiff 
should not be called upon to pay costs to the 
estate. Hnbkirl; v. Smillie (1909), 14 O. 
W. It. 486.—Where testator had been the real 
cause of the litigation it was held that all 
costs must come out of the estate. Yollmer
v Baaahhr ( 1909), 14 O w. R. 498

Action for destruction of dog while 
at large Justification under statute—Judg
ment for defendant without costs—Motion for 
costs—Judgment varied—Practice.]—On mo
tion judgment. 7 E. L. It. 408. varied by 
giving costs to defendant. Fraser v. Sinclair,
M E. L. R 3

Action for defamation — Defence — 
Money paid into Court—Amendment—Subse
quent acceptance by plaintiff of money paid 
in. Morem y v. Wilgress, 9 O. W. R. 415.

Aetion for malicious arrest —Damages 
—Verdict less than S/0.] — In an action to 
recover damages for malicious arrest and 
prosecution, plaintiffs recovered verdict for 
$5. Defendant asked for certificate under 
section 312. Common Law Procedure Act of 
1873. disentitling plaintiff to costs :—Held, 
that under the circumstances of the case, de
fendant was entitled to the certificate. Rob
inson v. Kelson (1880), 2 P. E. I. R. 318.

Action for money demand — Recov
ery of small part of amount claimed—Gen
eral costs—Witness fees. Vopni v. Stephen
son, 7 W. L. R. 753.

Action for tresnass and trover —
Verdict for $1.60—C. !.. P. Act. s. 312. 
McLean v. Ingt, 5 E. L. R. 475.

Action to establish will — Undue in
fluence asserted — Grounds for suspicion — 
Costs of all parties to be paid out of estate. 
Keith v. Keith, 12 O. W. It. 20.

Action tried wi*h jury—Event—Good 
eause for depriving plaintiff of i-osts—Rule 
525—Apportionment of costs—Distinct issues 
—Abandonment of one claim—Costs of in
terim injunction motion. Galligher v. Bon
anza Creek Gold Mining Co. (Y.T.). (I W. L. 
It. 603.
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Added defendants — Unnecessary par
ties. Gurney v. Tilden, 1 O. W. K. 207.

Adjournment of trial.]—No costs of 
«ii adjournment of the trial of an action will 
he allowed to the successful party, where the 
adjournment was caused l>y reason of there 
being no Court room available. Macdonald 
' /■' rry, 10 B « I B 8*6

I
Administmtion proceeding — Taxed

costs in lieu of commission—Special circum
stances—Consent. Rc Greer, Greer v. Greer
8 O W. It. «9.

Advocate's letter before action—At
tempt to recover—Client’# action.]—The costs 
of an advocate's letter warning a person 
that unless a chattel which he detains is 
given up to its owner, an action for revendi
cation will lie brought against him, cannot 
be recovered from the person addressed.— 
2. An action for the costs of such a letter 
must be brought by the client, and not by the 
advocate who wrote it. Davidson v. Drolet, 

Qw lv It. STS.

Amendment after inscription. | — A
defendant who amends his pleas after the 
cause has been inscribed for enquête et mérite 
must pay the difference between items 7 and 
H of the tariff. Union Hank of Ilalifar v. 
Vipond, 3 Que. P. R. 400.

Amendment at trial—Coun ter claim— 
Damages- Detention of goods.]—On the trial 
of an action for damages for the wrongful 
detention and conversion of the plaintiff's 
horse, judgment was given in favour of the 
plaintiff for detention, but the defendant's 
pleadings were amended to enable him to 
counterclaim for amounts paid to and on 
account of the plaintiff, and judgment was 
given in his favour for this amount with 
costs, and the costs were offset :—Held, 
that the plaintiff should not have been made 
to pay costs of an amendment required by 
the defendant, and that the defendant should 
not have been allowed costs of a counter
claim put on the record to enable him to 
get the benefit of payments not put forward 
by a claim against the plaintiff.—There was 
no evidence to warrant the damages awarded 
to the plaintiff for detention of the horse, 
but it was held that, in the absence of an ap
peal, the Judgment could not be disturbed. 
Cor V. McLean, 2 E. L. R. 291, 41 N. S. 
It. 238.

Appeal—"No order as to routs"—Mean
ing of. | — From an interlocutory order 
made in the action nil appeal was taken. 
Before the hearing of the appeal, the plain
tiff lost his interest in the case by allowing 
the mineral claim in question to lapse, and 
so the full Court " struck out the appeal— 
no order ns to costs." Subsequently the 
plaintiff’s action was dismissed with costs, 
and the defendants claimed the costs of the 
appeal, which the Registrar disallowed on 
taxation :—Held, following In rc Hodgkin- 
son, [1895] W. X. 85, that the statement 
" no order ns to costs " means that each 
party must pay his own costs. So also where 
the Court refuses to mnk- any order ns to 
costs. MeCune v. Botsford, 22 C. L. T. 340.
9 B. C. It. 129.

Appeal — Offer of settlement.]—Where 
the amount of a judgment is reduced on 
appeal, and pending the disposition of the 
appeal the respondent offers to accept in 
settlement an amount smaller than the ori
ginal judgment but greater than the reduced 
judgment, the appellant will be allowed the 
costs of the appeal. Dalttn v. Weaver, 8 
B. C. K. 241.

Appeal — Point nut raised below.]— 
Where an appeal i< allowed on n point of 
law not taken at the trial or in the notice 
of appeal, but open on the pleadings, it is 
not in strictness successful, and no costs of 
the appeal will he allowed, but ns the appel
lant should have succeeded at the trial, he 
will be allowed the costs of it. White Co. v. 
Sandon W aterworks tf Light Co., 10 B. C. R. 
361.

Appeal —Practice.]—In interlocutory ap
peals, when a party is allowed costs, they 
are payable forthwith. Star Mining and 
Milling Co. \. W hite Co., 22 C. I, T. 104. 9 
B. C. R. 9.

Appeal— Trifling sucecu».]—A defendant 
appealed to the .Superior Court in review 
from n judgment against him for the recov
ery of $115.55, and succeeded in reducing the 
amount of the judgment, but only by $5:— 
Held, that he was entitled to the costs of 
the appeal against the plaintiff. Uajnaehe v. 
Dichcne, 3 Que. P. R. 399.

Appeal — Two notices of appeal by dif
ferent parties—Costs of respondent.]—Where 
an appeal asserted by the assignor and the 
principal beneficiary from a judgment *n 
favour of the plaintiff in nil action to set 
aside an assignment under 13 Eliz. c. 5. had 
been dismissed :—Held, that only one bill of 
eosts should be taxed, though two notices of 
appeal had been given. Taylor v. McKin
non, 40 N. S. R. 124.

Appeal front award -Five grounds of 
appeal—Sw -■#>** on one—" Event ”—Statutes 
—Construction.]—Sam Kee, having obtained 
an award from arbitrators appointed under 
the Railway Act, 1903 (Dominion), which 
award, by reason of s. 102 of the Railway 
Act. 1903. entitled him to the costs of the 
arbitration, the railway company appealed 
to the full Court, advancing several distinct 
grounds of appeal, on all of which with the 
exception of that relating to the rate of 
interest allowed by the arbitrators, they 
failed, the interest being reduced to the sta
tutory rate, from six per cent, to five per 
cent. :—Held, Irving. J„ dissent in: that the 
word " event ” in s. 100 of the Supr ne Court 
Act, 1904, may be rend distributiv y.—2. 
That s. 102 of the Railway Act. 1903 ( Do
minion ), does not apply to costs of appeals 
to the full Court from the award of arbitra
tors. but ilint sueh appeal is an independent 
proceeding, and is therefore governed by s. 
100 of the Supreme Court Act. 1904.—3. 
That the success of the appellant company 
ou the question of interest was merely an 
"issue" arising on the appeal, and not an 
" event " on which it was taken. Vancouver, 
Wcstminst( r and Yukon Rir, t'o. v. Sam 
Kee. 12 B. C. R. 1 . Rc Sam Kee, 3 W. L. 
R. 8.
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Appeal on merits where only costs
involved. Holm*s V. tloderieh, 1 O. W. R. 
3«7. HU

Appeal to Court of Appeal -Partie?» 
—Added plninfiff Murray v. Wurtele, 1 
O. W H 298. 37,3.

Appeal to Court of Review —/)i»rrr-
tinn •>/ #HflZ Judge.]—The Court of Review 
(Chieoeet will not alter the order as to costs 
of th ■ .1 udire "f first instance, unless the 
latter has made an unreasonable use of the 
discretion which the law allows him. Re 
II urtubisc d It irk it, 2« Que. S. C. 137.

Appeal to full Conrt- Supreme Court
Art. I!tol tm—" Event"—Set-oil.] — By
s. IftO of the Supreme Court Act, 1004. the 
legislature provided an automatic code for the 
disposition of the costs of all trials, henr- 
ing-, and appeals in the Supreme Court, 
and swept away all discretion save in rela
tion to the specific exception set out in s. 
100.—Therefore, in an action relating to the 
validity of a will, the full Court could not 
order that the costs of an appeal thereto 
should be paid out of the estate, but was 
confined to a strict observance of the section. 
Rut, there being two distinct appeals, the 
Court could and ought to distribute the costs 
according to the event of each. and. success 
being divided, to order a set-off. "Hopper v. 
Dunsmuir, 12 R. C. It. 18, 3 W. !.. R. 37».

Appeal to Privy Council - Cost» in
curred in Canada—Taxation —■ Order for — 
Rules SIS, /255.1—Appeal by plaintiffs from 
an order of Falconbridge. f\.T.. upon a peti
tion of defendants, directing that it should 
be referred to the senior taxing officer to 
ascertain the amount to which the petition
ers were entitled under the terms of the order 
of the Privy Council of 10th pe.-ember. 1001, 
with reference to the costa incurred in Can
ada in relation to an appeal to the Judicial 
Committee, arid directing plaintiffs to pay to 
defendants 'he costs of the petition and refer
ence : — Held, dismissing the appeal with 
costs, that Rule 127*7» (81 Ha 1 simply gives 
effect to R. S. O 1897. Ch. 48 < 7. and does 
not carry the procedure beyond what is 
therein provided for. It is a rule of proce
dure and applies, but even without Rule 12.17», 
plain’iffs are entitled under the above Act 
and Rule 818, to have the costs ascertained 
“ as if the decision bad been given in the 
Court below.” Earle v. Rutland, 7» O. W. R. 
«29. 9 O. L. R. ««3.

See also 1 O. W. R. 127. 2 O. W. R. 709. 
3 O. W. R. 702. 23 C. L T. 27«. 24 C. L. T 
311. 8 O. L. It. 174

f
Appeal to Privy Council — Praetiee— 

Execution—Stay—Set-off of other costs or 
damages. ]—When costs of appeal to the Judi
cial Committee of the Privy Council have 
been awarded by the judgment of that tri
bunal. they are not subject to the rules of 
practice of the lower Courts ; there is no 
right of set-off, and no right to modify the 
direction to pay, which means forthwith after 
the amount i« fixed, unless by application 
made to the Committee before final judgment 
is completed.—Russell v. Russell, [18981 A. 
C. 307, applied and followed.—The plaintiffs, 
having been ordered by the Judicial Com
mittee to pay the costs of the defendants'

appeal to that tribunal, were held not 
entitled to a stay of execution for such costs 
in the Court below (the High Court), with 
a view to a set-off of other costs or of dam
ages to be recovered upon a new trial ordered 
hv the Judicial Committee. Metallic Roofing 
Co. V. Jose, C. R. 119**91 A. C. 1. 12 O. W. 
R. «70, 17 O. L. R. 237.

Application for security. |—On prin
ciple and by practice costs of an applica
tion for security for costs are made costs in 
the cause and given to the party finally suc
ceeding in the litigation. In an action 
brought against d'-fmdnnt as secretary of 
school trustees, defendant applied for secur
ity on the ground that the relator named 
was a person against whom costs could 
not he recovered, and that the proceedings 
were really brought on behalf of the trustees : 
—Held, that defendant, as the party finally 
succeeding, was entitled to costs of the appli
cation. Atty.-Ccn. for N. S. v. Cameron 
(19081, 43 X. 8. It. 49.

Application to stay actions against 
administratrix - Ascertainment of assets 
of estate—Payment of creditors—Costs of 
actions. Rat Portage Lumber Co. v. Martin
- \ w i i, w. i r. *$.

Arbitration under Railway Act —
Taxation by Judge. Re Parks and Lake 
Erie and Detroit Rir. Co., Re McMpinc and 
Lake Eric and />« troit River Rw. Co., 1 O. 
W. R. 484.

Assault—Small damages—Action brought 
for revenge. Sawler v. Adams, 40 N. S. R. 
599.

Assault — Small damages—Plaintiff act
ing unreasonably. McDonald V. Sydney and 
Clare Ray Rw. Co., 40 N. 8. R. 598.

Attachment against next friend for
non-payment of costs—Rule for—Prac
tice. MrCaw v. Fisk, 39 N. R. R. 1. « E. L. 
R. 873.

Attorney's fees—Riscref/on.l — The fee 
to he allowed attorneys upon questions of 
law submitted to the Court under Art. 7.09. 
(*. p., is in the discretion of the Court. 
Parc v. County of Shcfford, 24 Que. 8. C. 50.

Attorney's fees upon interventions 1
—Ry virtue of par. 13 of Art. 4B of the tariff, 
the fees payable upon an intervention are 
of the class of action represented by the 
amount claimed by such intervention. Oelinas 
v. Finkelstein d Lafond (1910), Its R. de J. 
527.

Awarding costa against partly suc
cessful plaintiff Discretion—Excess.] — 
Semble, that when the plaintiff's claim, con
sisting of two grounds of action, is maintained 
as to one and rejected as to the other, a judg
ment for costs of the contestation against the 
plaintiff as regards the ground upon which he 
fails, is in excess of the discretionary power 
of Courts in the matter of costs. Iloursier 
v. Btryevin, 34 Que. K. C. 97.

Class action Plaintiff held not entitled 
to sue. Ilart v. Halifax, 2 E. L. R. 158.
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Company — Winding-up — Coats of al
leged contributories payable out of asseta— 
Deficiency—Costs of petitioning creditors— 
Liquidator’s costs ai"l compensation Prior
ity—\hatcnu nt. ]—On tho application of the 
liquidator of a company directed to lx- wound 
up. an order was made by a local Judge 
directing two persona to In- placed on the 
list of contributories, which was affirmed by 
a Judge of the High Court and by the Court 
of Appeal, but was reversed by the Supreme 
Court of Canada with costs to be paid by 
the liquidator as well of that Court as of 
the prior appeals:—Held, that the success
ful appellants were entitled to their costs 
out of the assets of the estate in priority to 
those incurred by the liquidator—the reason
ableness of the liquidator's claim forming no 
element in the matter—but subject to cer
tain costs payable by the liquidator to the 
petitioning creditors, and to such costs of 
litigation ns were incurred by the liquidator 
in the realisation of certain assets, as well 
as a reasonable sum ns compensation for his 
care and trouble in such realisation, payable 
out of the assets so realised. Re Baden 
Machinery Co., 12 O. L. It. 634. 8 O. W. R. 
555.

Company—Winding-up. Morton f'o. v. 
Ont. 1er. Ins. Co. (11)10), 1 O. W. N. 364.

Conclusion of litigation. 1 - There is 
no fixed rule in British Columbia that in 
all cases costs of interlocutory proceedings 
shall not he payable until the conclusion of 
the litigation, tones v. Davenport, 7 B. C. 
R 452.

Contestation ns to costs—Coal* o/.| — 
A party who prays that the costs of an 
application be borne by another party, who 
is under no obligation to him, thereby forc
ing the latter to appear and contest, will be 
condemn* d to pay the costs of such contes
tation. Uingras v. Boon, 0 Que. P. It. 37.

Conviction—Discharge oj prisoner—Or
der for payment by informant.]—The defend
ant was convicted for stealing the property 
of It., and was sentenced to be imprisoned 
in the city prison of the city of Halifax. An 
order made by the Judge of a County Court, 
under N. 8. Acts of 1897 c. 32, s. 2, for 
the defendant's discharge, under a writ of 
habeas corpus, directed that the informant 
R. pay to the defendant his cost* of the 
application and order for his discharge. 
There was nothing to shew that B. was the 
informant, except a statement to that effect 
in the affidavit of the defendant, upon which 
tiie application for the order was made, which 
was not borne out by either the conviction or 
the commitment :—Held, that the order was 
wrong, and must be set aside. Per Meagher, 
J.. that B. was not bound to appear in an
swer to the summons for the writ of habeas 
corpus, and that the fact of his not appear
ing was not to be regarded as conduct or 
acquiescence justifying the imposition of costs. 
Qua re, also, whether the Judge hail juris
diction to make the order. Regina V. Bowers, 
34 X. 8. R. 550.

Conviction — Motion to quash.]—In a 
motion to quash a conviction, such convic
tion being in a criminal matter, and not

merely for a penalty imposed by or under 
provincial legislation, no jurisdiction is con
ferred on the High Court to give costs to 
the applicant against the prosecutor or magis
trate. R,t x. Binnett, 22 <\ L. T. 290, 4 O. 
L. R. 205. 1 O. W. It. 301.

Costs in the cause — Counterclaim — 
Distributive reading. Kirk v. Kirk, 40 N. 8. 
It. 600.

Costs of amendment — Discretion of 
Court belmc.] Th“ disposition of costs oc
casioned by tin amendment of a clerical error 
is within tin- discretion of the Court of first 
instance, and. unless that discretion is re
viewed. it will not be interfered with by the 
Court ot" Appeal. Corder v. Belanger, 16 
Que. K. R. 289.

Costs of plaintiff in principal action
—Payment by d>/< ndant—Rceovt ry from dc- 
fendant in warranty— Taxation—Soticc.] — 
Where a principal defendant, plaintiff in war
ranty. has paid the costa of the principal 
action, he can recover them from the defend
ant in warranty, who has been condemned to 
pay, after these costs have been regularly 
taxed and notice given to the defendant 
in warranty by the principal plaintiff. Malo 
v. Monette, 0 Que. 1*. R. 315.

Counsel fee increased — Fiat for —
Application to Judge—Procedure applicable— 
Principles governing.] No formal summons 
is necessary on an application for increased 
counsel fee ; merely a letter notifying the 
Other side of intention to apply at a time 
mutually convenient is sufficient. Appli
cant should have a certificate from the re
gistrar shewing liâtes and extent of sittings 
and the higher f.-<> taxable by the registrar. 
These facts should he submitted without any 
argument. Observations on the reasons 
which will be taken into consideration by a 
Judge in exercising this discretion. Bryce 
v Can. Per. Hr. Co. (10071. 14 R. C. It. 
155.

Counterclaim—Relief obtainable without 
cross-action—Interlocutory costs — Order of 
revivor. ]—The counterclaim of a defendant, 
properly so-called, is a claim hy the defend
ant for a relief which cannot he obtained 
by him in the action : and calling a claim 
made by the defendant a counterclaim can
not make it one.—The plaintiff claimed a de
claration that his interest as a chargee upon 
land could not be sold under the power in 
the defendant's mortgage upon such land, 
and. in the alternative, that he was entitled 
to redeem the defendant. By her pleading 
in answer the defendant alleged certain facts 
justifying her right to exercise the power 
of sale, and “by way of counterclaim " 
claimed payment of her mortgage, sale or 
foreclosure, possession, costs, and damages. 
The action was at the trial dismissed with 
costs, and the counterclaim was also dis
missed with cost*, the defendant not desiring 
a foreclosure, which she was offered :—Held, 
that the relief claimed by the defendant 
was obtainable by her in the action brought 
against her, and was not the subject of a 
cross-action or counterclaim ; and the only 
costs taxable hy the plaintiff against the de
fendant were such costs as were occasioned 
to the plaintiff by reason of the claim made



COSTS. 976

by the defendant, treating it as n rlaim pro
perly made in the action and dismissed ; and 
such ' u<i< should tiv set off pro tanto against 
the defendant's costs of the dismissal of the 
action The judgment dismissing the “ coun
terclaim " with costs meant that such costs 
should be taxed as were appropriate to it in 
its true character.—Scnible. that in this Pro
vince th" law as to set-off is different from 
the English law. and here n set-off should not 
he treated n.< a counterclaim nor be pleaded 
as such -.—Held, also, that such costs were in

fini-utory costs within the meaning of Rule 
11 *Ifi ; and. if not, that they were costs fall
ing within Rule 1ÎU4, and subject to the 
discretion of the taxing officer in setting them 
• >ff against the defendant's costs of the ac
tion.—Held, also, that costs of an order of 
revivor obtained by the plaintiff after judg
ment in order to tax his costs should be 
taxed to him and add'-d to his other costs 
and set-off against the defendant's costs. 
Cirnrdnt v. licit,)», 20 C. L. T. 231. 257. 10 
P. R. 102. 201

Counterclaim Several issues — Divided 
success. Hekla v. 8. Vunard if Co., 40 N. S. 
R oil.

County Court — Appeal.] \ction 
brought in a County Court to recover *155.98 
due upon a promissory note. Defence, ns to 
$122. payment and set-off ; but no defence 
was set up to the residue of the demand. 
The Judge found in the defendant's favour 
on the question of payment and set-off. hut 
refused the defendant the costs of suit, be
cause the balance of $33.98, which the de
fendant did not deny was due to the plaintiff, 
had not been paid into Court or to the plain
tiff—On appeal, the defendant was allowed 
his costs of suit in the County Court. Ken
dall v. Benton, 20 C. L. T. 408.

County Court--Appeal—Forum.]—This 
action was brought in a County Court for al
leged false imprisonment. The plaintiff 
made a motion to strike out the defendant's 
notice of defence, which was granted. The 
defendant appealed against the order to the 
Supreme Court, and the appeal was allowed 
with costs. Subsequently the plaintiff se
cured a judgment.—This was an application 
b.V the defendant for an order to set off his 
coMH of appeal against the plaintiff's judg
ment :—Held, that the application should he 
to the County Couft : s. 75 of «il) V. e. 28. 
Anderton v. Show, 20 (’. L. T. 18.

County Court or High Court scale—
( ounty Courtt Act, t. 23 ( I, 8).)—Action» 
for the recovery of or trespass or injury to 
land where the value of the land exceeds $200 
are not within the jurisdiction of the County 
Court, therefore costs of such actions should 
be taxed on the High Court scale. Hots 
v. I nket (1909), 14 O W. R. 1142. 1 O \V. 
N. 201.

Court en bane \pplieation to fix dit- 
burseinents—Travelling expenset.]—It is not 
proper to make a formal application to the 
Court en banc to fix a counsel fee in a case 
argued before it. If the marking of the fee is 
overlooked by the Court, it would be proper 
for counsel to draw attention, either in open 
Court or otherwise, to the omission, and, as

a matter of courtesy only, to notify counsel 
on the other side of his intention.— No allow
ance can be made to counsel for travelling ex
penses. Hull v. Donohue (No. 2), 2 Terr. 
L R. 351.

Criminal libel—Deputations not uted at 
trial—Abortive trial.]—The prosecution was 
for criminal libel, and the defendant, in sup- 
|Hirt of his plea of justification, obtained a 
commission and had the evidence of certain 
witnesses out of the jurisdiction taken, for 
use at the trial. The order granting the 
commission provided that the costs of the
commission i>.- reserved to in- dealt with by 
the trial Judge. The evidence was used 
at the first trial, and the jury disagreed. At 
the second trial the jury again disagreed. 
At the third trial the defendant was acquit
ted, but the evidence was not used, owing to 
tin- private prosecutor giving evidence and 
admitting substantially what was stated by 
the witnesses iu their deposition» before the 
commissioner :—Held, that, as the commis
sion evidence was not put in by the defendant 
as part of his case, the defendant should not 
have the costs of it:—Held, also, that the 
defendant was not entitled to the costs of 
the abortive trials. Hex v. Nichol, 22 C. I* 
T. 75, 8 R. C. R. 276.

Damage»—Action for specific performance 
of contract for sale of land—Sale by de
fendant to another—Contract by plaintiff to 
sell to another—Costs recoverable as dam
ages—Quantum of costs—Fulfilment of con
tract after action brought. Ilill v. Ba,ricit, 
7 W. L. R. 428.

Declaration of garnishee—*S'Iriking out 
—Option.1—A garnishee having made default 
in the completion of his declaration, the 
attaching creditor made a motion to strike 
out such declaration or to give the garnishee 
Mu- option of continuing and completing it: 
—Held, that the costs of such motion should 
be paid by tin- garnishee. Qarbacht \. Silver- 
man, 4 Que. P. It. 489.

Defamation —Verdict tor defendant—De
priving defendant of costs—Discretion—Rule 
1180 Good cause. Byers v, Kidd. 8 1 > W, 
It. 759.

Defamation. 1—Iu a slander action the 
plaintiff recovered $1 damages :—Held, on np-
peal, that th.- Libel Act, B 8 II. (1902), 

'•7. - 18, and Man. K. B. Bole !«",i .
are no longer law, and that costs will only be 
entered on the judgment of the trial Jude or 
perhaps of the Court. Full costs, as provided 
by 7 & 8 Ed. VII., c. 12, s. 3, certified to. 
Sliillinglaw v. Whillier, 12 W. L. It. 128.

Defence of infancy—Prejudice. Sim
eon v. Uvllivan, 40 N. S. It. 597.

Defence to criminal charge—Aequit- 
tcl—Action against proterulor tor amt*— 
Taxation by Judge.]—The plaintiff had been 
criminally prosecuted by the defendant for a 
libel, and had been acquitted by the verdict 
of a jury. At the time the verdict was 
given no demand was made for costs against 
the prosecutor; and the plaintiff afterwards 
brought this action to recover the costs of his 
defence to tin- criminal proceedings. Tin- 
Judge who tried this action ordered that the
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costs in question should he taxed by the 
Judge who had presided at the criminal trial, 
and this having been done, the action again 
came on for hearing: Held, that the plain
tiff could claim his nists and disbursements 
against the defendant by an ordinary action, 
although he had not asked costs at the time 
the verdict was rendered. 2. That the Judge 
who had presided at the criminal trial could, 
even after such trial, tax the costs. Mackay 
v. Huy hes, IV Que. S. C. 3(17.

Defendants severing Liability to plain
tiff-]—Reference to a Judge under Rule 801 
by the District Registrar at Nelson on taxa
tion of a bill of costs. The defendants separ
ated in their defence, and the judgment was 
for the plaintiff against all the defendants: 
—Held, that the plaintiff was entitled to costs 
against the defendants jointly, and each de
fendant was liable for the costs of his separ
ate defence, but not liable for any costs 
occasioned solely by the other, Stumm v. 
Dixon, 22 Q. B. D. 9U, followed. Merchant» 
Bank v. Mount on, 20 C. L. T. 48, 7 B. C. 
L. R. 352.

Defendants severing — Trustees—One 
set of costs. Jones v. Jones, 40 N. S. It. 308.

Depositions—Copies—Appeal— t'osts in 
cause. |—Where the costs of transcription of

ms are Incurred by reason of an 
inscription for review or appeal, they must 
be paid by the party who fails, because they 
are part of the costs of the cause. Lauzon 
v. Corporation du Canton de la Minerve, V 
Que. P. R. 151.

Depriving defendant of costs—Discre
tion—flood cause—Rule 430 l })—Appeal. \ — 
Plaintiff, a widow, claimed insurance under 
policies on her late husband's life, in favour 
of his mother, which by his dying declaration 
and attempted disposition she was to receive 
$1,500, and that if these policies were not 
altered by Mr. A. through illness and reliance 
on the assurance that his wishes would he 
carried out. it would be a fraud upon her.
11 « solicitor for the plaintiff wrote Joseph 
Armstrong, the deceased husband's brother, 
requesting a settlement. île replied that the 
policies were always in favour of the mother 
and refused settlement. Action was com
menced against mother of lier husband. After 
it was discovered that the policies had been 
assigned by mother to her son Joseph. Mo
tion was then made under Rule 430 ( 4l to 
discontinue action without costa. Motion 
granted owing to the letters written to the 
plaintiff's solicitor, which deceived him by 
leading him to believe the policies were in 
the mother's name, which was not true. ,-1r»t- 
strong v. 1 nnstrong, t u. W. it. 223, 801, 25 
C. L. T. 74, il O. L. R. 14.

Depriving successful party—Conduct 
—Acquiescence—Custom.1—In an action for 
damages for an alleged Interference with 
a fishing berth, judgment was given in favour 
of tin- defendant, but he was deprived of 
costs, it appearing that both ‘he defendant 
and plaintiff acted throughout ns if they 
thought the fishing berth in controversy was 
in Lunenburg county; that it had. up to the 
time of action, been under the charge and 
control of Lunenburg officers; that the de

fendant attempted to take it up according 
to the custom of fishermen followed in that 
county; that he attended before the fishery 
officers of that county when they attempted 
to settle the dispute between himself and 
the plaintiff, ami did not question their jur-

wns not in Lunenburg but in Queen's county 
was not pleaded, nor the objection taken until 
the trial:—Held, that this was not a case in 
which the discretion of the trial Judge should 
he reviewed. Semble, that the parties were 
hound by the custom assented to by them 
ami the decision of the fisheries officer. 
Sclig \. .Votre, 30 N. S. Reps. 99.

Depriving snccessfnl -party—Defama
tion—“ (Sood cause.”]—In nn action for libel 
by tin- publishers of a newspaper against the 
publishers of another newspaper, arising out 
of statements n< to their respective circula
tions, the trial Judge found on the facts that 
the statements made in the defendants' news
paper was not established : but he came to 
the conclusion that there had been no special 
damage suffered by the plaintiffs' newspaper 
in consequence of the statement, and gave 
judgment dismissing the action without costs: 
—Held, that under the Rule governing costa 
in British Columbia, ns distinguished from 
that in force in England, the trial Judge 
must find good cause for depriving a success
ful party of his costs: and here t livre was not 
such good cause. World Publishing Co. v. 
Vancouver Publishing Co., 13 It. C. It. 220.

Depriving snccessfnl party—Defama
tion— Verdict for defendant — Discretion.] — 
In the exercise of his discretion in depriving 
n successful defendant of his costs, the trial 
Judge is not obliged to find, under Con. Rule 
1130. what would necessarily be “good cause " 
under the English Order ($.">, Rule 1 ; at the 
same time he must not exercise his discretion 
arbitrarily, but for a reason which reason
ably satisfies him that it should be so exer
cised.— In an action of slander a successful 
defendant was disallowed his costs, where the 
trial Judge was satisfied that the defendant 
by his eonduct had provoked the litigation, 
and had really made use of the words attri
buted to him, notwithstanding the finding of 
the jury to the contrary, and had refused to 
carry out a proposed settlement which lie had 
at first acceded to, and the jury had intimated 
that the costs should be equally divided be
tween the parties. Byers V. Kidd, 8 O. W. R. 
759, 13 O. L. It. 39(1.

Depriving successful party.) — Held, 
varying the decision" in 1-1 Que. S. C. 
153. that the consanguinity of the parties, 
the state of their f< ri un 
of the losing party and wealth of tin- oppo
site party), and the good faith of the party 
who fails, are not sufficient reasons for sav
ing that party from being mulct in costs. 
Claude v. Claude, 17 Que. S. C. 130.

Depriving snccessfnl party — Nolle 
prosequi—Powers of trial Judge.]—Where 
a nolle prosequi had been filtered as to certain 
defendants before trial, and a verdict was af
terwards obtained against the remaining de
fendant. the trial Judge, under s. 373 of 
the Supreme Court Act. granted a certificate 
depriving the first mentioned defendants of
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their cost* il rid. that th-' certificate was 
authorised by th* section. Mellon v. Muni- 
ripolity of King*, 35 N. B. R. 291.

Depriving successful party jd EUa.
c. ti—l 'ovti 1 y Court ■ ;—The statute 43 Kli*.

U authorising a Judge to certify to deprive 
a plaintiff of cists, is in force in New Bruns
wick, and is made applicable to County Courts 
by s OK of the County Courts Act, 1897. 
M'arman v. Crystal. 35 N. B. R. 562.

Deeistmcni from action - Yeir action 
—Partnership — font* of former action.]— 
A plaintiff who has desisted from an action 
against a single defendant, will not he or
dered to pay the costs of that action before 
beginning a new action based upon the same 
t laiui against a commercial partnership of 
which the original defendant was a member. 
st. Laurent v. Doran, 5 Que. 1*. R. 449.

Discontinuance — Judgment.} — When
a party who discontinues does not pay the 
costs at the time of discontinuance, the oppo
site party is entitled, upon setting down : he 
cause, to a judgment for costs. .Star iron 
Co. v. Baxter, 3 Que. P. R. 178.

Discontinuance before appearance
Right of defendant to tax costs incurred by 
him. Mcl.org V. Johnxton (N.W.P.), 6 W. 
!.. R. 360.

Discretion— Appeal—Canada Temperance 
Act.]—In an action against a police constable 
and a Canada Temperance Act inspector for 
the wrongful seizure and detention of a quau- 
tity of intoxicating liquors, the evidence 
showed that the liquors were seized upon the 
premises of 8.. who had been several times 
convicted and fined for violations of the Can
ada Temperance Act. Both the plaintiff and 
8. swore that the liquors in question were 
the property of the plaintiff and were not 
kept fur sale. In the absence of any evidence 
to the contrary, the trial Judge gave judg
ment in favour "f ill plaintiff for a return of 
the goods, but deprived him of costs on the 
ground of doubt as to the truthfulness of the 
evidence, ami suspicion as to the purpose for 
which the liquor was meant to be used :— 
Held. Townshend, J.. dissenting, that the 
illegal purpose was relevant, and there was 
no reason for interfering with the discretion 
of the Judge. I’raxcr v. Wuttcrx, 2 E. L. R. 
374. 41 N. 8. It. 201.

Discretion - Appeal to Suprant Court of 
\ova Scotia. | — I n an action brought by the 
plaintiff against the defendant for the con
version of a two-masted schooner, the “ May
flower," the trial Judge found that the pro
perty claimed was that of the plaintiff, when 
taken by the defendant, but he deprived the 
plaintiff of costs on the ground of fraudu
lent proceedings in connection with the prose
cution of his claim.—It appeared that some 
time previously the defendant recovered judg
ment against the plaintiff, and issued execu
tion, under which the property in question 
w.is levied upon, and that, at the instance of 
the plaintiff, an action was brought by his; 
wife to recover the property, alleging it to 
he hers. Afterwards, the judgment recov
ered by the defendant ngainst the plaintiff 
having been set aside, the plaintiff brought

'his action in his own name :—Held, that 
the Judge's discretion was properly exercised, 
and that, on n question of fact, and especially 
a question of costs, it should not lie reviewed. 
■Bukina v. Mr Adam, 38 N. 8. R. 124.

Dismissal of action -Contestation au 
fond—No occasion for—Costs of inscription 
in law. See McDowall v. Wihock, HI Que. 
K. ft. 459.

Dismissal of action—Cost* of declina
tory exception—Bringing in guarantor.]—A 
plaintiff whose action lias been dismissed with 
costs, “except, however, the costs occasioned 
by the appeal en guarantied is nevertheless 
responsible for the costs of the declinatory 
exception taken by the principal defendant, 
whose action en guarantie has also been dis
missed. for the purpose of bringing in his 
guarantor. Robert v. Roehelcau, 4 Que. 1». 
R. 39.

Dismissal of action — Disposition of 
cost< reserved at abortive trial—Conduct of 
parties, nheard v. Menge, 9 O. W. It. 43.

Distraction — Advoratc — Security — 
Ocponit—11 ithdraual — Co*t* of party mak
ing depoxit. J—An advocate who has obtained 
distraction of costs in his favour under a 
judgment of the Court of Review may imme
diately withdraw the deposit made by tin- 
party who has inscribed in review. He has 
a right to this amount even if the judgment 
of the Court of Review is reversed by the 
Court of Appeal. The party who lias "made 
such deposit cannot set off against the advo
cate, who has withdrawn it, certain costs of a 
seizure which the latter has caused to he made 
against such party and which the Court of 
Appeal has specially granted to him. />e- 
litle v. M'eCrea, 7 Que. I*. It. 309.

Divided success. Cairna v. Murray,
1 E. L. R. 93.

Equal by both parties.)—Where a trial 
had been granted principally on public 
grounds, the costs were ordered to I borne 
equally by the parties. Medium v. Urine 
(18171, Wakeham's Xfld. Ca. 31.

Event of action—Imperative rule—Dis
cretion—Mitigation —flood cause, |—The rule 
that the party who fails must pay the costs 
is imperative, and the Court has no discre
tionary power to reduce the costs or set them 
off except for special cause, which must ap
pear in the judgment. Croteau v. Artha- 
haska Water amt Power Co., 31 Que. S. C- 
516.

Execution- Party to cause—Consent of 
advoratc — Opposition. | — In order that a 
party may have execution against the oppo
site party for his costs, ns to which there is 
a distraction in favour of his advocate, it is 
necessary that the consent of the advocate 
should appear by writing upon the fiat, the 
writ of execution, and the prorit-verbal of the 
seizure.—2. If this consent in writing does 
not appear ns above, the party issuing execu
tion, not being a creditor for these costs, can
not seize in his own name, and therefore an 
opposition to the seizure based upon this de
fault is well founded and will be maintained. 
Judgment in 22 Que. 8. C. 302. reversed. 
Martin y. Arthabaxca, 23 Que. 8. C. 297.
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Execntor—Administrator — Reference— 
Vonstrwtion of will—Accounts. Re lioyd. 
Hopd v. lioyd, 2 O. W. R. 1000, 3 O. W. R.
343

Extra-judicial seizure under chattel
mortgage—Statutory limitation of costs— 
Contract to avoid—Penalty—Recovery by ac
tion of excessive costs charged and deducted. 
Yukon Hardware Co. v. McLennan (Y.T.), 
2 W. L. R. 294.

Faits et articles—Interrogatories not ad
ministered.]—A party served with notice to 
respond upon faits et articles has a right to 
the costs thereof upon taxation, even when 
he has not been called upon to answer in
terrogatories. (Irace Co. v. Gollick, 9 Que. 
1\ R. 270.

Fisheries Act — Conviction—Penalty— 
Remission by Minister of Crown—Power to 
remit costs—Magistrate — Mandamus.]—II. 
was convicted under s. 18 of the Fisheries 
Act, as amended by the Act of 1898, and 
titled $20 and costs. Roth line and costs 
were remitted under s.-s. 0 of s. 18, which 
provides that “ persons aggrieved by any 
such conviction limy appeal by petition to the 
Minister of Marine and Fisheries, who may 
remit penalties and restore forfeitures under 
this Act." G„ the prosecutor, applied to 
the convicting magistrate for a warrant of 
distress for the costs, contending that the 
Minister of Marine and Fisheries had no 
power to remit the costs. The magistrate re
fused to issue the warrant, and a mandamus 
was moved for:—Ueld, by Tuck, C.J., I Inn
ing tun and McLeod. .1.1.. that the Minister 
had no power to remit the costs, and it was 
the duty of the magistrate to issue the war
rant of distress for their recovery, and that 
the mandamus should go:—Per Marker and 
Gregory, J.I., that, the penally having been 
remitted, the magistrate had no power to prn- 
ceed to collect the costa ; or, at all events, his 
right was so doubtful that the Court, in the 
exercise of its discretion, should refuse the 
mandamus. Per I^mdry, .1.. that the term 
" penalties " in the section included costs as 
well as fine, and the Minister therefore had 
[lower to remit the costs. The Court being 
thus equally divided, the rule for the manda
mus dropped. Rx p. (lilbert. 3(1 N. R. R. 492.

Foreign commission | —Where a roga
tory commission is issued to another province, 
or to a foreign country, and the parties do 
not annex interrogatories and cross-interro
gatories thereto, hut consent that the com
mission shall he an open one. and that the 
witnesses shall be examined directly before 
the commission, such consent does not justify 
the taxation against the losing party of 
counsel fees, for attendance before the com
mission. the tariff not making any provision 
for such case. Young v. Accident Insurance 
Co. of N. A.. M. L. It. 5 S. C. 222, approved. 
Mu nanti v. (Land Trunk Rw. Co., 21 Que. S. 
C. 72. 4 Que. 1*. It. 34S.

Garnishee summons — County Court 
—Payment. |—Where a defendant in a County 
Court action pays the full amount of the 
claim and costs called for in n default sum
mons within the five days' limit mentioned 
in the summons, the plaintiff will not be

allowed the costs of a garnishee summons. 
Shauinigun I<ake Lumber Co. v. Fairfull. 7 
H. C. It 58.

Good cause to refuse costs. 1—The fact 
'••at jury only allowed plaintiff $400. is not 
in itself " good cause " within meaning 
of Rule 170 for Judge to deprive plaintiff 
of his costs. Potter d McDougall v. Crier- 
ton (1909). 10 W. L. R. 010; 2 Alta. L. R 
126.

Grounds—l'.vulence.]—The plaintiffs sued 
in trover and detinue for certain articles 
which they claimed as administrators of the 
estate of (J. B. The defendants were husband 
and wife, the latter living a daughter of G. B 
They pleaded that the chattels belonged to 
them, and, alternatively, belonged to each 
of them. At the close of the plaintiffs' case 
the trial Judge dismissed the action as against 
the female defendant, but refused to give her 
costs, for three reasons : (1) because she had 
claimed to own the personal property in the 
suit ; (2) because she did not apply for 
letters of administration of her father's es
tate, hut allowed the same to remain unre
presented for a long period : (3) because her 
conduct contributed to the bringing of the 
action by the plaintiffs, and to allow her costs 
would lie to assist the other defendant in 
relieving himself of his liability to the plain
tiffs for their damages and costs. The fe
male defendant appealed from this decision 
refusing her costs :—Held, that the action 
was improperly brought against her, and upon 
its dismissal she was entitled to costs ; that 
none of the reasons given by the trial Judge 
were sufficient, upon the facts in evidence, to 
justify the refusal of costs. Watt V. Logan, 
40 N. 8. It 340.

Incidental demand—Revivor—Result of 
principal action—R< servation of ro*f«.]—Tie* 
plaintiff in an incidental action brought to 
compel the representatives of a deceased 
party to continue the suit, is entitled, if suc
cessful, to a condemnation for costs inde
pendently of the result of the principal de
mand, and adjudication thereof should not 
lie reserved to he made by the final judgment 
in (lie case. MucGowan v. Stone, 34 Que. 
8. C. 164, 9 Quo. I». R. 350.

Increased counsel fee—Time for apply
ing. Cooper v. Yorkshire Guarantee Co. 
(B.C.), 1 W. L. R 337.

Indemnity — Liability of plaintiffs for 
costs—Right to costs against opposite party. 
Sarnia v. Sarnia St. Rw. Co., I» O. W. It. 
307, 487.

Infringement of copyright — Consent 
judgment—Damages—Payment into ('ourt.] 
—Where judgment was pronounced by con
sent declaring that the defendant had in
fringed the plaintiffs’ copyright, restraining 
him front continuing to intringe, and directing 
a reference to ascertain the damages sus
tained by reason of the infringement, and 
tlie Muster found that the da maires were only 
$fî.7o. and also reported special I v that the 
plaintiff's were aware before action that the 
defendant was willing to hand over all copies 
of and to stop selling or giving away the 
publications in question, but the plaintiffs
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demanded $100 compensation, and that after 
action the defendant offered to pay $25 for 
damages and coats, and to deliver up any of 
the publications on hand, and to give nn un- 
• i.raking that there would be no further in
fringement, but tb>- plaintiffs did not accept 
........ ffer. -Held, that 'lie plaintiffs were en
titled to the coat* of the action.— Cooper v. 
WhitUngham. 15 i*b. I». 501, Vpmann v. 
lurenter. 24 <Ti. I». 281. and 11'tffma.M v. 
tippenktim. 27 Ch. I». 2110. followed.—And 
also to the coat* of the reference, the défend
it.*i not having when consenting to judgment 
offered to pay a fixed sum for damages and 
to pay it into Court. Anglo-Can. Music rub.

v. Somerville, 20 C. L. T. 120, 10 P.
I
Interest o*—Supreme Court of Canada, |
The plaintiff was for the first time con

demned by the Supreme Court of Canada to 
pay the costs in the Superior Court:—Held, 
that the judgment of the Supreme Court was 
'he judgment granting the costs under the 
terms of Ar\ 050. C. P. (’., and that interest 
was due upon such costa from the date of the 
Supreme Court judgment only. Gibsone v. 
Quebec and Montmorency Riv. Co., 17 Que. 
S. C. 74.

Interest on costs can he computed only 
from dale of taxation. Star Mining Co. v. 
White (1910), 15 B. C. R. 11.

Interlocutory costa Appeal to Court of 
Appeal—Jurisdiction of Master in Chamber*. 
McConnell v. Erdman, 7 O. W. R. S74.

Interlocutory order — “ Coata in the 
couac ”—Trial Judge.'] — Where nn interlo
cutory order in an notion directs that the 
costs of certain proceedings shall he “cost* 
in the cause," that is not a final disposition 
of such costs in favour of the party who shall 
succeed in the action, but merely puts those 
costs in the same position as any other of the 
ordinary costs of the action, that is, leave* 
them to he dealt with in th<> discretion of the 
trial Judge under Rule 1130 and s. 119 of the 
Judicature Act. R. S. O. c. 51.—Kootcn v. 
Hoar 11897] 1 W. X 25. 7(5 !.. T. 145, 45. W. 
R. 137, 13 Times I,. R. 257. distinguished. 
Di< kerson v. Rodeliffe, 20 C. ! T. 390, 19 P. 
R. 223.

Interlocutory order — " Costs in the
cause”—Trial Judge..]- The judgment of the 
trial Judge was in favour of the plaintiff, and 
was not appealed against. As to costs, it 
adjudged that the defendants should pay to 
the plaintiff the costs of certain witnesses, 
and continued: “ This Court doth not see fit 
to Interfere with the interlocutory orders dis
posing of certain coats throughout the action, 
nor make any further or other order na to 
costs."—Two interlocutory orders made the 
costa of applications "costa in the cause;" 
two made them “ coata in the cause to the 
successful party one order provided that 
" the defendant do pay to the plaintiff the 
costs of this motion to be taxed in any event 
of the cause hut on the final taxation of the 
costs therein." It was conceded that the 
plaintiff was entitled to the costs made 
payable in any event : — Held, follow
ing Dickerson v. Itadeliffe, supra, that 
the costs mode costs in the cause were sub

ject to the disposition of the trial Judge, and 
under the judgment were not t<> be taxed to 
the plaintiff :—Held, also, that “costs in the 
cause to the successful party" did not mean 
more than costs in the cause; and. even if it 
did. the plaint iff was not a successful party. 
Hrotherton V. Metropolitan District Railway 
Joint Committee, (18941 1 Q B. 600. fol
lowed. Murr v. Squire, 20 C. L. T. 3S8, 19 
P. K. 237.

Interlocutory motion—Coats reserved 
to he disposed of at trial—Jurisdiction of 
trial Court after appeal.]—Where on an in
terlocutory motion costs are reserved to be 
disposed of at the trial, and the trial is had 
without any reference to these costs, if an 
appeal from sue* judgment he taken and the 
judgment affirmed, the jurisdiction of the 
appellate Court attaches, and the trial Court 
on the further application has no power to 
render any further decision unless remanded, 
and even then the Court will deal with such 
application <mly under special circumstances. 
Tucker V. The “ Teeumseh," 10 Ex. C. R. 153, 
7 O. W R. 377

Interlocutory proceedings in action
—Judgment on—Disposition of costs—Reger- 
ra.tion.]—A definite Judgment rendered in an 
interlocutory matter arising in an action, 
for example, security judicatum solvi, upon 
the tiling of the authority ad litem of the 
plaintiff resident out of the province, must 
dispose of the costs and not reserve them 
for the tribunal which decides the action upon 
the merits, Cf. It lock v. Carrier, 28 Que. 
S. C. 49. Renaud v. Beau chemin, 31 Que. 
8. C. 150.

Inviting trouble — Carelessness—Inac
curacy.]—Where a party had invited trouble 
by carelessness and inaccuracy in his stak
ing and application costs were withheld. Re 
Sinclair (1008). 12 O. W. It. 138, M. C. Cn«. 
179.

Joint appeal caeer— Preparation, de., 
by one party—('osts taxable to his attor
neys.]—If it is proved that a joint appeal 
case has been prepared,* printed, and paid 
for by one only of the two parties appealing, 
the costs so Incurred will be allowed to the 
attorneys of the active party. Glickman v. 
Stevenson, 9 Que. P. R. 224.

Joint judgment for costs—Execution 
for whole amount against one—Opposition — 
Deposit. |—A party adjudged jointly with 
several othtrs to pay the costs of a proceed
ing, may oppose nn execution against him for 
the whole costs; such an opposition, accom
panied by a deposit of an aliquot part of the 
costs, will not in- struck out on motion. 
Poplingcr v. Muir, 0 Que. P. R. 445.

Judgment after third trial—Costs of 
previous trials—Counsel fee—Order for judg
ment—form of.]—On a motion by the plain
tiff for nn order for judgment on the ver
dict of the third trial of the action, a ques
tion arose ns to the right to the costs of the 
former trials, and also as to the form of the 
order, the question of damages having been 
referred to a special referee:—Held, that the 
plaintiff was entitled to nn order Jor nn in
terlocutory judgment, in the form in Chltty’s 
Forms. 2. That a counsel fee could not be
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filed. The former rule ns to costs of the 
previous trials is not now law. It seems 
to hive been a Rule of Court. Hilary Term. 
1853, and there was also an express Rule in 
the <*. T,. P. Act. 1854. Creen v. Wright. 
2 <*. P. I>. 354. and Field v. Great Northern 
Kir. Co., 3 Ex. I). 2ii2. make the costs of the 
former trials the plaintiff's costs. Bartlett 
v. Nova Scotia Steel Co., 25 C. L. T. 130.

Judgment for costs In favour of de
fendant—Application for stay of proceed
ing—-Practice. Me Kin lay v. McLean, 40 N. 
S. R. G02.

Judgment for defendant—Issues found 
for plaintiff — Jury trial - Costs following 
“ event " -Meaning of—Power of Judge in 
Chambers to vary judgment. Chetley v. 
Owen. 40 N. 8. R 600.

Judgment on further directions —
Amount in controversy-—Judgment for plain
tiff with costs—Refusal to give direction 
as to scale of costs. Ouellette v. Reaumc,
9 O. W. R. 718

Landlord and tenant—Action to re
cover possession of demised premises—Dis
missal without costs—Discretion — Appeal. 
Fenny v. Cannon, 12 O. W. II. 722.

Leave to appeal a» to-flv parte appli
cation—Discretion of trial Judge—Scale of 
costs. Hennhccker v. McSaughton, 2 O. W. 
R. 1064.

Leave to appeal from judgment dis
posing of. Dodge Mfg. Co. v. Hortop Mill
ing Co., 14 O. W. It. 115.

Leave to proceed in forma pauperis
—Defence.]—When a plaintiff who asks leave 
to proceed in formâ pauperis discloses a good 
cause of action and shews that he has no 
means of paying disbursements, leave ought 
to be granted, even if the defendant alleges 
facts which should be sufficient to defeat his 
action.—Upon the motion for leave the Judge 
cannot be called upon to decide whether the 
ground of defence alleged is well founded. 
Caquette v. Pyke, 10 Que. R. C. 403.

Lien—Creditors’ action to prenerve fund. ] 
—Costs incurred in a creditors' action in pre
serving for creditors property which had been 
fraudulently transferred, are a first lien upon 
the fund recovered, and are allowed as be
tween solicitor and client. Hood v. Tyson, 
In re Judgments Acts, 9 B. C. R. 233.

Lien—Salvage—Partition—Property made 
insaisissable.!—The defendant and his mother 
owned certain immovables in undivided 
shares. The defendant's undivided portion 
had been devised to him by his father à titre 
d'aliments and with a clause making It 
insaisissable, and burdened with a substi
tution. It., the mother's advocate, brought 
an action of partition of these immovables 
against the defendant and the curator of the 
substitution. Ry the judgment in that ac
tion the lands were divided, and three-fourths 
of the costs were to lie paid by the defend
ant. R., to recover his costs against the 
defendant, had caused to be seized an un
divided third of the immovables which by 

c.c.L.—32

the partition fell to the lot of the defendant. 
The plaintiffs, the advocates of the defendant, 
had made opposition to R.'s seizure, alleging 
that he had been paid and invoking the in
saisissabilité clause. It. pleaded that lie had 
not been paid, and that the clause did not 
apply to his debt, his services having pre
served the property to the opposants. The 
opposition was dismissed, and the undivided 
third was sold. It. had his costs of tin* oppo
sition taxed at $125.57, but upon revision 
the amount was reduced to $54.57. The 
plaintiffs now sued the defendant for their 
costs of the opposition which they had made 
for him and their costs of the motion for the 
revision of R.’s cost*-, and obtained judgment 
for $147.SO, under which they caused to he 
seized the remaining two-thirds of the de
fendant's portion of the iinmovahl He
made an opposition, invoking the insaisissa
bilité clause. The plaintiffs pleaded to the 
opposition that their debt was for costs which 
they had incurred in good faith to protect 
the first third from It.'s seizure, which made 
it an alimentary debt : that it mattered not 
that the opposition to It.'s seizure had been 
dismissed; and that their debt was a first 
charge upon all the alimentary property of 
the defendant :—Held. tltnt, as R. did not 
contest the insaisissabilité clause, hut only 
«aid that it did not apply to his debt, the 
opposition to R.'s seizure was of no utility 
ns regards the property seized in this action, 
any more than ns regards that seized by R. ; 
that there was no relation between the claim 
of the plaintiffs for their costs and the pro
perty seized in this action; and therefore, 
the claim of the plaintiffs was not alimen
tary nor was it a charge upon property which 
was insaisissable. Pouliot v. Michaud, 20 
Que. 8. ('. 432.

Lunatic—Action to have supposed luna
tic so declared—Lunacy Act. s. 85—Grounds 
for action and petition—Declaration in fa
vour of sanity of supposed lunatic—Other 
proceedings.]—Britton, J., held, that peti
tioner’s costs in any of the proceedings re
ported in 16 O. W. R. 164, 168. 780 and 950, 
1 O. W. N. 800. 894. 1105, and 2 O. W. N. 
241, should not be paid by Fraser nor out 
of his estate ns it could not be fairly said 
that petitioner's motive was solely to protect 
Fraser, the supposed lunatic. Re Fraser 
(1911). 18 O. W. R. 90. 2 O. XV. N. 597. 
Reversed by D. C. See 1911 Digest.

Mechanics’ and Wage-earner»' Lien
Act —Costs subsequent to judgment.]—Action 
to enforce liens under the Mechanics' ami 
Wage-earners’ Lien Act, R. S. M. 1902 
c. 110. At the trial judgment was given in 
favour of the plaintiffs, declaring that Hum
phries was entitled to $240.60, and Philp, 
another plaintiff, to $81.05. The costs of 
the plaintiffs down to and including the trial, 
were taxed at $190.16 and inserted in the 
judgment. The defendant was ordered to 
pay the above sums; in default the lands 
to lie sold, with a reference to the Master. 
The lands were sold and the purchase money 
paid into Court. The plaintiffs then brought 
in a subsequent bill of costs covering the pro
ceedings subsequent to the judgment, which 
hill was taxed at $229.30, inclusive of dis
bursements. The costs up to judgment and
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the subsequent ro«is together ■mounted to 
$419.1'- of whirl, *228 75 whs costs other 
thiin disbursements, while the total amount 
of ihe liens enforced amounted to only 
*822.-7. The defendant appealed from the 
taxa ion of the plaintiffs’ subsequent bill of 
oosts ront'iiding that under the Act the 
plaintiff- were entitled to costs only to an 
amount equal t 25 per cent, of the amount 
of 'he iudffment, besides actual disbursements, 
and that the amount of costs allowed far ex- 
vnil . • his Held, that a plaintiff seeking 
to enforce a lien may do so by an action in 
the King’s Ben- h. following the ordinary 
procedure in actions in that < *onrt. Nothing 
in tin- Act ousts the general jurisdiction of 
the Court to enforce a lien. The plaintiff 
may. instead of following the ordinary pro- 
cedur.. adopt the summary procedure, in ss. 

.’ll, 32. In the present case the judgment 
was drawn up in a very peculiar manner, 
an attempt being made to adopt the form of 
judgmen' upon a summary trial, although the 
action was set down and tried in the ordinary 
manner. The sale was carried out by the 
Master, and the judgment empowered him 
t . tax and add to the plaintiffs' claims the 
subsequent <osis of the proceedings. Under 
the term • of the judgment the taxing officer 
properly allowed t he ordinary costs of a sale 
conducted in the Master's office. Humphries 
v Cleave, 24 C. L. T. 374.

Mechanics' lien — Appeal,] — Sections 
41 and 42 nf the Mechanics' and XX’age- 
F.arners' Lien Act, It. S. O. c. 153, limiting 
'• ilie costs of the action under the Act” to 
twenty-five per cent, of the judgment, be
sides actual disbursements, do not apply to 
the costs of an appeal from the decision of 
th- Judge or officer trying the action. — 
Kemble, that the costs of such an appeal arc 
wiiliiu the scope of s. 45 (jcuring v. Robin* 
son. 20 V. L. T. 335, 10 1». It. 102.

Mechanics' lien —Extension of time for 
payment by t'-rma of contract—Action begun 
before expiry of extended time—Costs incur
red in service of process—Alberta Mechanics’ 
Lien Act, s. 7 Provision of s. 17 as to post
ing of pav rol! Nun-compliauce with, Kpeers 
v. McAfee (Alta.I, 7 XV L. It. 275.

Mechanics' lien Tender—Payment into 
Court—Taxing officer Practice. Xigon v. 
IS it meurt h (Man.), 2 XV. L. It. 570.

Mechanics' lien action—Examination 
for discovery—Disbursements — Counsel fees 
—Professional disbursements. Cobban Slfg. 
Co. v. Lake Kirn roe Hotel Co., 2 O. W. R. 4S, 
310, 5 O. L. It. 447.

Mechanics" lien action •— Plaintiff al
loue,[ to complete work pendente lite—Pay
ment to be made for work—Defendants' 
costs of action and appeal deducted from.]— 
Plaintiffs brought action io enforce a Hen 
under Mechanics' and Wage Earners' Lien 
Act. Local Master found plaintiffs had not 
proved a lien. Ou appeal to Divisional 
Court plaintiffs were allowed to complete 
their work, which was done to the satisfaction 
of defendants. Then the question of costs 
of action and appeal was heard by Divisional 
Court : -Held, that plaintiffs should not have 
brought their action at the time when it 
was brought and defendants should be al

lowed to deduct their costs of action and 
appeal from amount due plaintiffs on their 
claim.- Dodge Mfg. Co. V. Hortop Milling 
Co.. 14 O. XV. It. 3. 115. 2*15, followed.— 
Crown Art Ktaincd (Hass Co. v. Cooper
tlUim. 1« O. XV. R. 634, 1 O. W. N. 1047.

Mite eu demeure 1 dvocate's letter— 
Presentation of draft—Lis pendens.] When 
a debt is payable at the domicil of the debtor, 
a demand of payment made by an advocate's 
letter is not a mise en demeure sufficient to 
compel him to pay the costs of it. if he is 
afterwards sued by his creditor. 2. The pre
sentation at the place of business of the 
debtor of a bill of exchange drawn by his 
creditor for the amount of the debt, consti
tutes a mi.se en demeure sufficient to fix him 
with the costs of a suit begun against him. 
3. A proceeding which has not been entered 
in Court is not a cause, and cannot be set 
up in support of a plea of lis pendens, if the 
debtor is afterwards sued for the same cause 
of action. Lap v. Cantin, 23 Que. S. C. 
405.

Money in Court—Legacy—Mental com
petency of legatee—Payment out of costs of 
parties to action — Intervention of Official 
Guardian. Ramsay v. Reid, 2 O. XV. R. 720, 
4 O. W. R. 113, « O. XV. R. 114

Mortgage— Action for redemption—Costs 
of appeal in former action—Attempt to add 
to claim—Dismissal without costs—Effect of. 
Nelson v. Nelson, 2 O. XV. R. 1)56, 3 O. XX'. 
H. 884.

Mortgage — Action for redemption—Op
position to—Former foreclosure proceedings. 
1‘lcndcrleith v. Parsons, 4 O. XV. It. 262, 6 
O. YV. It. 145. 300.

Mortgage action — Depriving mortgagee 
of costs—Reference—Conduct of mortgagee 
—Costs awarded to mortgagor—Discretion— 
Appeal. Hank of Hamilton v. Leslie (N.XV. 
T. l, 3 XV. L. It. 401.

Mortgage action — FÎxeeutors — Trus
tee—Redemption. Murphy v. Ilrodie, S O. 
XV. It. 680.

Mortgage action — Plea—Possession — 
Discontinuance -Trial.]—A plaintiff in an 
hypothecary action cannot, on production of 
a plea by the defendant that he is not in pos
session of the hypothecated immovable, file a 
discontinuance as to his principal demand and 
move for costs against the defendant, on 
the ground that, at the date of the institution 
of the action, the latter was, according to the 
cadastre, the apparent proprietor in posses
sion of the property. This fact must be es
tablished in the regular way, and the plain
tiff must therefore proceed to trial for that 
purpose.—Nor can the defendant, by motion, 
seek a condemnation for costs against the 
plaiu'iff who files a discontinuance under 
the above circumstances. Pitou v. Cantin, 
31 Que, S. C. 51.

Mortgage action — Redemption—Costs 
of appeal in former action—Attempt to add 
to claim—Dismissal without costs. Nelson 
v Nelson, 2 O. XV. R 966, 8 u W. It Mi



989 COSTS. 990
»

Mortgage sale - Contest ns to surplus 
proceeds. Smith v. Wambolt, 2 E. L. It. 343.

Mortgagee -Foreclosure — Solicitor and 
t lient coft*—Discretion— Miscundut t —Held. 
tlinr u mortgagee is entitled, in d proceed
ing for foreclosure or sale under mortgage, 
to iax against the mortgagor and all subse
quent incumbrancers all costs necessarily lu
cid* nt to a suit for foreclosure or sale. In
cluding costs as between solicitor nnd client : 
and. unless sudi mortgagee has been guilty of 
inequitable conduct, the (*ourt has no juris
diction in its discretion to deprive him of 
such costs, or any part thereof, properly 
taxable as between solicitor and client. Con
federation Life Association v. Lcier, 8 VV. 
L. It. 343. 1 Sask. L. It. 131.

Mortgagee — Foreclosure — Unneces
sary party — Prior incumbrancer. Union 
Trust Co. v. Duplat, 7 W. L. R. 459.

Motion for better affidavit on pro
duction of documents - Production of 
document sought — Costs of motion. Can. 
(leu. Cite. Co. v. Keystone Construction Co., 
8 O W. It. 083.

Motion for costs — Crt>s*-examination 
of deponents on affidavits filed in answer—De- 
pom nt* out of /uritt/irfion.]—Where the ac
tion was no longer either possible or neces- 
sary. the amount involved small, nnd cross- 
examination of deponents on affidavits filed in 
answer on motion for order for payment of 
costs, would prove to be relatively costly, 
order made ns in Le fur gey v. Créai West, 11 
O. !.. It. «17. <lalley V. Core, 13 O. W.
It. KtiO.

Motion for Judgment on report be
fore confirmation - Appeal from report 
not contemplated- No costs of motion. Rein
hardt v. Jodoain, 10 O. W. It. «48.

Motion for leave to discontinue with
out costs — Payment of plaintiff's money 
claim Injunction—Rule 430 (4). Wallace 
v. Mann, 10 O. W. R. 240.

Motion for prohibition — Division 
Court Territorial jurisdiction—Cause of ac
tion. where arising—Action for price of 
goods sold—Plaintiff consenting to transfer 
of action after motion for prohibition 
hunched. Re Jiuehanan v. Brown, 10 O. 
W. It 393.

Motion for summary judgment. 1—A
motion for summary judgment was dismissed, 
costs to the defendant in the cause, unless 
otherwise ordered by I lie trial Judge. At 
trial, plaintiff obtained judgment with costs, 
the trial Judge refusing to allow the costs 
of said motion to plaintiff, who renewed the 
application before the Master. The Master 
having no power to vary his own order, the 
order stands just ns if there had been no 
reservation. Cringle v. Tlutson, 12 O. W. R. 
186. 13 O. W. R. 484. 14 O. W. It. «17.

Motion for summary judgment—“/«
any event.") — A summons for judgment 
under Order XIV'. was discharged with 
costs, but the question ns to whether or not 
the costs should he payable forthwith was 
reserved : — Held, that if the case is not

within the Order, or there are circumstances 
which render it improper to grant the appli
cation. or the plaintiff knew the defendant 
relied on a contention which would entitle 
him to unconditional leave to defend, the 
summons will be discharged with costs in any 
event, hut not payable forthwith. Where 
leave to defend i- given, costs, as a general 
rule, will be in the cause. It is only in ex
ceptional circumstances that costs will he 
ordered to be paid forthwith. In Chambers 
applications, generally, costs are made pay
able by the unsuccessful party in any event, 
hut not forthwith. Victoria v. Bowes, 21 C. 
L. T. 151. * IV C. R. 15.

Motion for summary judgment. Law
rence v. Smith, 2 O. W. R. 521.

Motion to extend time for filing —
The signifieafion of this motion C. /*. /,”?.]
- The notice of a motion to extend the time to 
give security for costs made before the expira
tion of the time fixed by judgment, is suffi
cient to permit the plaintiff to ask for more 
time, even though this motion should be made 
only after the expiration of the time. Ratine 
v. Lewis <1909», 10 Que, P. R. 339.

Motion to quash by-law of township 
corporation closing road -Necessity for 
confirmation by county council—Statutes— 
Appeal to county council—Exhausting other 
remedies before moving to quash. Re Cam
eron if I nited Townships o] Hagarty. Sher
wood. .lone*, Rii hards, and Burns, 10 O.
W. R. 357.

Motion to quash conviction under 
Provincial Act and to discharge pri
soner Dismissal of motion — Power of 
(’mint to award costs to Crown—Cosis of 
motion to vary minutes of order dismissing 
original motion. Rex v. Leach, Rex v. 
Fogarty, 13 O. W. It. 8«. 17 O. L. It. ti«7.

Motion to quash municipal by-law—
Intervention of legislature—Statute validat
ing by-law admittedly bad—Costs ordered 
against municipality —Statutory provisions 
as to cost; Rt i h xander and Village of 
Milverton, 12 l). W. R. til.

Motion to quash municipal by-law—
Intervening statute validating by-law—Costs 
left to discretion of Court—Costs in Court 
of Appeal. Re Cartwright tf Xapanee. Re 
Knight df N a payee, 8 O. W. .R. tiu.

Motion to set aside judgment —Dis
position of costs. Canadian Bank of Com
merce v. Symlicat Lyonnais du Klondike and 
Barrett (Y.T.), « W. !.. R. 7lti.

Motion to stay proceedings upon 
judgment at trial pending appeal —
Costs in cause. Stonor v. Lamb (Y.T.). 2 
W. L. R 514.

Motion to strike out defence—Coun
terclaim—Conversion—Pendency of another 
action. Smith v. McDonald, 4 E. L. R. lOti.

Municipal corporation -Expropriation 
of land—Payment of money into Court—Ar
bitration—Costs of — Reference to County 
Court Judge—Costs of motion for payment 
out—Power over costs. Re Scott, 12 O. W. 
R. 1162
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Municipal corporation Expropriation 
of land. Tlie -ity of Ixmdon has passed a 

law to Hi «i i'i“ a certain lot. The arbitra
tors appointed warded $1,500 compensation 

therein. The junior
tints Judge »• I/mdon ascertained those en

tity ! thereto. « *:i application for payment 
out the question "f costs was disposed of 
thus: '„sts of artiitration to be dealt with 
by arbitrators, of ascertainment of shares 
by junior i-ounty Judge, the city to pay 
costs of and incidental to payment out. He

off. 12 O. W. K. 1102.
New trial — Con/rodiWorj/ findings of 

jury | — Where it was held that both parties 
to the action were entitled to a new trial he- 

■1 ntr dit torj findin ■ - of t 
jury, and i n- v trial was ordered, no costs 
of the appeal or of the application for a new 
tria! were allowed, and the costs of the former 
trial were made costs in the cniisi. Kirk v 
Chisholm. 39 N. S. R. 98.

Objection to the jurisdiction of the
Supreme Court of Canada was not taken in 
the manner provided by Rules of Practice ; 
an appeal was quashed without costs. Price 
lira*, v. Tinguuy < 1906), 42 S. C. R. 133.

Offer of costs to defendant—Refusal 
—Deposit in Court Vein nrtion—Objection 
thut tobin of former unpaid.]—Where the 
costs of a first action which has been discon
tinued have been offered to the advocates of 
the defendant, and deposited in Court, upon 
the refusal of the advocates to accept them, 
the defendant cannot object to the institution 
of a second action by alleging that the costs 
of the fir have not been paid. Aynete v.
Gober. 8 yue. P. R. 217.

Otter to entier judgment by default
— Time of offer.]—An action for false im
prisonment was entered for trial at the 
Carleton Circuit, which opened on the 24th 
April. 1900. The trial actually took place 
ou t In* 24 th and 25 th April, the first and 
second days of the Circuit. On the 17th 
April, seven days before the trial began, and 
eight before the jury found their verdict, 
the defendant*- tiled and served an offer and 
consent to suffer judgment by default, under 
00 V. c. 24. S. 185, for the sum of #70. the 
same amount as the jury gave ns damages 
in their verdict :—Held, that, us the plaintiff, 
under s. 186, is entitled to ten days to de
termine whether or not she will accept the 
offer, if the defendants see fit to delay mak
ing their offer until less than ten days be
fore the trial and verdict, they are not en
titled to have advantage as to costs of the 
provisions of s. 184 and therefore the plain
tiff was entitled to costs of the trial. Sharp 
v. Woodstock School Trustees. 21 V !.. T. 
56.

Offer to suffer judgment by default
— Time of off<r.] — The plaintiff, notwith
standing I lint she had received notice of an 
offer to suffer judgment by default within the 
ten days allowed to her by the statute for 
its acceptance, carried the cause down to 
trial and obtained n verdict therein for a 
sum exactly equal to the amount mentioned 
in the offer. On a motion to review the taxa
tion of the plaintiff's costs :—Held, that the

making of the offer in no way operated as 
a stay of proceedings, and the taking of 
the cause down to trial by the plaintiff 
was not equivalent to a rejection thereof; 
and that she was. therefore, entitled to have 
the costs of the trial allowed to her on tax
ation. Ç>«<rrc. i per Tuck, C.J.) :—If the ver
dict had been for n less amount than that for 
which 'lie offer to suffer judgment was made, 
could the plaintiff after verdict have accepted 
the offer and signed judgment for the larger 
sum? sharp v. Woodstock School Trustees, 
21 C. L. T. 66, 35 X. It. R. 243.

Opposite party — Liability of client — 
Corporation solicitor—Change in by-law.]— 
By arrangement between the defendants and 
their solicitor he wa« to receive a salary of 
$1,800 n yenr. for all services, Including the 
costs of any litigation in which the defend
ants should lie engaged. The present action 
against the defendants was dismissed with 
roils mi the 14th September. 100l, and. the 
defendants brought in their hill for taxation :
- •Held, following Jarvis v. Great Western 
Hie. Co.. 8 C. IV 280. and Stevenson v. 
City of Kingston, 31 C. I». 333, in preference 
to (lallutray v. t'orpnratinn of Itondon, L. R. 
4 Gq. 90. and Henderson v. Merthyr Tydfil 
I than District Council. (1900] 1 t) TV 434. 
that in view of tin- above agreement with 
their solicitor, the defendants could not tax 
their costs against the plaintiffs ; -- field. 
also, that the right of the defendants must 
be governed by the circumstances which ex
isted on ihe 14th September, 1901 ; and a by
law of the defendants subsequently passed 
could not affect those rights. Ottawa Gas Co. 
V. Ottawa. 22 (*. L. T. 408. 4 O L. It. 050. 
1 O. W. It. t'47. «97. 2 O. W. It. 579.

Opposition — Seizure — Prior notice of 
claim.]—The plaintiff caused certain effects 
belonging to the claimant to be seized. Be
fore the seizure the claimant, who waa th< 
son of the defendant and lived at his house, 
went to the plaintiff and forbade him. in the 
presence of a witness whom he had brought 
with him for the purpbse. to make a seizur»- 
at the house of the defendant, warning the 
plaintiff that the effects belonged to him 
(the claimant), and that he would hold tlm 
plaintiff responsible for any expense which 
In- should occasion. In his claim or f pposi- 
tion the claimant specially alleged 'hat 
plaintiff knew that the effecth did not belong 
to the defendant. The plaintiff did not eon- 
test the opposition except ns to costs, alleg
ing that he had seized in good faith, and 

roving that the defendant had asserted that 
e was the owner of one of the effects seized :

//'/</, that, in these efrenmata.... », thi
plaintiff must pay the costs of the opposi
tion. Des'hcnrau v. Grandmont, 2 Qm I*. 
R. 419.

Order for. after judgment—Mortgage
— Disclaimer — Defence.] — The plaintiff 
brought an action against the defendant as 
mortgagee, and asked that the defendant 
should be ordered to abandon or to pay the 
debt of the plaintiff, with costs against the 
defendant personally if he contested the ac
tion. The defendant did contest the action: 
judgment was against him upon hi i defence ; 
but it only ordered him to abandon or to pay 
the debt, principal, interest and costs in 
default of abandoning within the time fixed.
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The defendant then abandoned, and the plain
tif! made a motion for an order upon the 

per u ally for costs : Held, i hat 
■ e plaintiff was entitled to such order, al
though final judgment had been rendered, 
l; art-hand v. V kaput, 19 Que. 8. C. 322.

Order for eoste—Action on Order XL.. 
Rule l'4—Order equivalent to judgment As- 

i ( m of costa Breach of ru I Taxation 
of costa—Pleading — Amendment — Statute 
of Limitations. Russell v. McDonald, 40 
V S. n. 612.

Order for payment by encreseful 
party — Municipal corporations - Recount 
of ballots.]—Vnder s. 372 of the Municipal 
Act. R. S. O. <\ 223. a Comf1 y Court Judge, 
mi ;i scrutiny of the ballots cast on the 
voting for a bonus by-law, cannot award costs 
against the corporation if it be successful 
iu upholding the by-law. Aldborough v. 
> kmclts. 32 O. It. 64.

Order of revivor - Reservation till hear
ing of cause. |—The costs of obtaining a judg
in'n: or order requiring a person to revive a 
cau^e will be reserved to be disposed of at 
the hearing on the merits. Lccompte v. Lanc
tôt, 9 Que. P. R. 1154.

Parties —.1 mendment at trial Apportion
in'nt.\—In an action brought in the name of 
a married woman for damages for various 
act-» of trespass to land, it became necessary 
to amend by adding the plaintiff's husband 
a< a party, and an order was granted by the 
trial Judge allowing the amendment, and 
allowing the plaintiffs to enter final judgment 
for damages and costs to be taxed. On ap
peal from the latter part of the order, the 
order was amended so as to give the defend
ant the costs of the trial up to the time of 
the amendment and of the amendment, if 
any. and the plaintiff the costs of the action 
nor including the costs of trial; costs to be 
set off. Hart v. Simpson, 39 N. S. R. 105.

Parties — ,Wt#-fn-cflM*c.l — The mis-cn- 
cause. who has no interest in the case, has the 
right to recover from the plaintiff his costs 
of apt ••nrance and declaration, and the plain
tiff who succeeds against the defendant may 
in turn hare them taxed against him. 
Jacobs v. Hagerman Co., 8 Que. P. R. 281.

Partnership action—Account — Mis
conduct of partner. |—Where action for an 
account between partners is made necessary 
by the misconduct of a partner, he must 
pay the costs. Plaintiff entitled to costs. 
Morice v. Hubbard, 10 W. L. R. 705.

Partnership action — Dissolution — 
Deduction from assets—Indebtedness of plain
tiff to defendants—Set-off. Hockfingcr v. 
Murray (Y.T.i. 1 W. I,. R. 260.

Partnership action -'Joint and several 
liabilitg of defendants — Com menial ease — 
Pleading Conclusions.] —The plaintiff sued 
the defendants, a commercial partnership 
having a collective name, cm reddition dc 
compte The undertaking of the defendants 
which was the subject of the action was an 
ibs i Ij <ommercia! affair. Thus the ac
tion was itself of a commercial nature, and 
it necessarily followed that the liability of

the defendants was a joint and several one. 
Nevertheless, the plaintiff did not claim upon 
a joint and several liability, and judgment 
was rendered for the plaintiff without any 
mention of that liability. Some time- after 
ward the plaintiff's attorney issued in his 
own name as advocate an execution against 
the defendants for his costs of the action, 
and, the defendant partnership having no 
property of its own. lie caused to be seized 
property of two of the defendants for the 
total amount of his costs, that is to say. 
without dividing his costs. Each of llie.se 
two defendants made opposition to the seizure, 
contending that there was no joint and 
s \ ral liability as to costs, inasmuch as the 
plaintiff had not alleged such liability, and 
that it did not exist as regards costs :—Held. 
that in order that there may be joint and 
several liability among several defendants 
and claim to this effect, even in commercial 
causes, where such liability plainly exists, 
and in spite of the fact that costs are as a 
general rule the accessory of the action, the 
plaintiff should have alleged a joint and 
several liability ; in default of an allegation 
and claim to this effect ; even in commercial 
affairs, there is no joint and several liability 
ns to costs between several defendants con 
demned to payment of such costs by the judg
ment in the action. Beaubien v. Rioux. 21 
Que. 8. C. 232. 4 Que. P. R. 214

Partnership action. Youngson ▼. 
Stewart, 2 O. W. R 112, 270.

Party and party costs—Right of attor
ney to payment- - Payment to garnishing cre
ditor.]—The attorney of the party who has 
succeeded in the cause with costs has the 
right to receive all these costs, including the 
fees for hi« client's witnesses. — Such costs 
will be regarded ns having been paid to the 
attorney if they are paid to a creditor of 
his who has attached them in the hands 
of the party ordered to pay them. Bégin v. 
Breton, 35 Que. 8. C. 380.

Party entitled Summary disposition of 
by Master in Chambers—Appeal—Jurisdic
tion of Master—Improper demand—No costs 
allowed—Stay of action forever—Con. Rules 
GW, 7G7—Judicature Act, s. 72.]—Plaintiff 
brought action to compel defendant to exe
cute n deed of property willed to him. A 
deed had been previously executed but forgot
ten about by plaintiff. The deed demanded 
was admittedly improper in that it con
tained personal covenants on part of defend
ant. Defendant satisfied plaintiff’s claim, 
and plaintiff moved for an order for judg
ment of costs of action by defendant to 
plaintiff.—Master in Chambers (16 O. W. ft. 
945. 2 O. W. N. 47). granted the order 
asked, hut Middleton. J.. reversed the order 
holding that there were circumstances which 
would indicate that this was the proper result. 
—Divisional Court, held, that had the case 
gone on for trial, in their opinion it could have 
been dismissed with costs, therefore plain
tiff had no ground of complaint in respect 
of the disposition of the costs made by above 
order. Appeal dismissed with costs. Davis 
v. Hi an (19101. 17 O W. R. 105. 2 O. W. 
N. 123. 22 O. L. R. 111.

Payable by which party — Contested 
collocation.]—The costs of a contestation of

it
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araimu the defendant when the circumstances
•!,. •:> *h«-w that siirh contestation has

hen proxi.lied nther hr hi# fault than by the 
error of Ih- - liter parries. Helgarde v. Car- 
rur. 3 Que. P. It 513.

Payment into Court—.4 mount recorered 
less than $32. 1 Where defendant paid $24 
into Court and plaintiff got a verdict for 
$2.41». together leas than $32. plaintiff hav
ing applied for certificate for coats, the 
Court held, refusing to certify, that in exer- 

- to costs, tbs Court must 
he guided b.v the evidence and that in this 
case the certificate must Is» refused. Also, 
that payment into Court does not reduce 
plaintiff’s claim Cot v. Gaul (1879). 2 P. 
E I. R 288.

Payment of coats heure to bring new 
action—//unhand and wife—letton for repar
ation — Authorisation. | — A wife who has 
brought an action for separation from bed 
and board, eaa not be authorised to brine 
another without having discontinued the first 
and paid the costs. An application for leave 
to discontinue an action will only be granted 
on its being stated that such discontinuance 
is with costs. Armiston V. Diek. 7 Que. P. It. 
304.

Payment out of Court —Money paid in 
by company for their own convenience—Rail
way Act—T*and« acquired by company — 
Vesting order R< Toronto and Niagara 
Power t o. and 11>66, 10 O. W. R. 402.

Persons entitled.1—Plaintiffs sold de
fendants a grain elevator which turned out to 
he non-eonform of contract. Defendants 
agreed to k- ep same if allowed proper de
duction for damages sustained:—Held, that 
plaintiff should not have brought action at 
;h<* time it was, and the .acceptance of the ele
vator on being allowed their damages should 
not prejudice them on the question of costs. 
Podge Itfg. Co. v. Ilortnp Milling Co. ( 1909). 
14 u W. R. 3; affirmed. 115. 2»fi

Petition - Muncy* deposit» d in expropria
tion proceeding*.]—The corporation of the 
city of Montreal cannot he ordered to pay 
the cost# of a petition to withdraw money 
from the custody of the prothnuotary of the 
Superior Court, in consequence of an expro
priation. Re Montreal «( Collin*. 0 Que. P. 
It 264.

Plaintiff partly successful in action
—Reference—Discretion. Row cher v. Clark
( Y.T.), « W. L. R 436.

Pleading-- Haim on wrong basis. Strong 
Bros. v. Gorham. 40 N. S. R. 600.

Pleading — Guaranty—Denial. Rrad-
•Aoir v. Cohen. 9 O. W. R. 51.

Postponement ef trial — Powers of 
Judge in Chambers after trial. Liddiard v. 
Toronto Hu. Co., 8 O. W. R. 222.

Preliminary question of law—Trial] 
—Under Rule 233 the plaintiff may have a 
point of law raised on the pleadings dis
posed of before trial, but there is no duty

cast on n defendant to do so, and therefore 
when n défendait’ succeeds at the trial on a 
point <>f law which could have been so dis
posal of, be is entitled to the usuel costs 
of trial. Hall v. R.. 7 B. C. R. 120.

Privileged action - Lien for routs — 
Judgment for ro*t*—He* judicata—Dietinc- 
tie/n -Assignment by tolicitor—Artion begun 
in wrong Court — Payment info Court ■— 
Transfn• to proper Court—Costs of action.) 
—The costs of nn action to recover n privi
leged debt are also privileged. A creditor 
thus has an hypothecary action for the recov
ery of costs from g thin) person who has pur
chased the land affected by the privilege or 
lien.—A judgment dismissing nn action for 
the recovery of costs, upon the ground that 
the costs belong to the plaintiff’s attorney 
ud litem by virtue of the law of distraction 
of costs, cannot ho set up ns res judieata in a 
second action begun by the same plaintiff to 
recover the same costs by virtue of nn assign
ment from the attorney.—Where an action 
begun before nn incompetent tribunal ratione 
materia- is transferred to a competent tri
bunal. the deposit b.v the defendant of the 
amount claimed before the transfer dois not 
relieve the defendant of the Incidence of 
costs. General Hospital v. Dufresne, 30 Que. 
S. C. 530.

Probate Court. In re McDonald Estate. 
2 E. L. R. 215.

Promissory note — Consideration — 
Title to land in question—Jurisdiction of 
County Court.] Held, that ns title to land 
was not brought in question costs are pro
perly taxable on County Court scale Dob- 
nrr v. Hudgins (1909). 14 O. W. R 265. 
503. 1 O. W. N. 12.

Prosecution for theft -- Payment by 
prosecutor of costs of accused—Prosecutor 
hound over at his own request to prefer in
dictment—Acquittal of accused — Criminal 
Code. s. 689. Her v. ’ Kombouqh. 11 O. W. 
R 150.

Quashing conviction Xominal prosecu
tors.]—Where nn appeal under the Towns 
Incorporation Act, 1896. from a conviction 
by n police magistrate, was allowed, and the 
conviction quashed on the ground that the 
magistrate had refused to hear material evi
dence, the Court refused to make the order 
without costs against the town of Grand 
Falls, who took no part in the prosecution, 
and were only parties by virtue of the Act 
requiring the prosecution to be in their name. 
Turner v. Moekhr. 36 N. B. It. 245.

Question of principle — Right of ap
peal.]—A Court of Appeal will not interfere 
with the judgment of the Court below upon 
a simple question of costs, unless the Court 
of first instance has violated a principle or 
committed a flagrant injustice. Lauzon V. 
Corporajion du Canton La Minerve, 9 Que. P. 
R. 256.

Question of principle -- Right of ap
peal.]—See McDowell V. Wilcock, 16 Que. 
K. B. 459.

Railway — Expropriation of land—Aban
donment.)—The word "desist’’ in C. S. C.
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<\ 66. s. 11. s.-s. 6. has the name meaning as 
“ abandon ” in 51 V. c. 20. a. 158 (D. ). i.e., 
to leave off or discontinu**. Whether volun
tarily or «'ompulaorily makes no difference : 
if the railway company cease operations to 
expropriate land and give a new notice as to 
other operations, that is desistmvnt or aban
donment. and the company must pay costs to 
the land owner. Widder v. Buffalo and Lake 
Huron Bio. Co., 24 V. C. It. 2.14. applied and 
followed. Be Oliver d Bay of Quinte 
R»r. Co.. 24 C. !.. T 18. « O. L. R 543. 2 
O. W It 053, 3 O W. It. 318.

Railway — Expropriation of land—Ac
tion for trespass — Right to mandamus—la- 
tur*—A ppotiionment.] Action for damages 
for trespass on the plaintiff's land or. in the 
alternative, for a mandamus directing the de
fendants to place matters in train to assess 
the compensation due to the plaintiff for the 
lands taken for the purposes of the defend
ants’ railway. At the trial, the Judge held 
that there had been no trespass, hut that 
tin- plaintiff was entitled to the mandamus 
asked for —Held, that the plaintiff was en
titles! to the general costs of the action, not
withstanding the finding against him on the 
issue’of trespass. Calvert v. Canadian North
ern Rw. Co., 18 Man. L. R. 307, 8 XV. L. R. 
37ft.

Railway expropriation - Com nsel fee a—
C. P. 549; B. B. <*.. c. .17. s. i?. s.-s. 5, a. 199.1 
—The costs of an owner who succeeds in an 
arbitration under the Railway Act shall be 
taxed as between solicitor and client—The 
tariff of costs prescribed for ordinary litiga
tion may be accepted as a general guide for 
taxing the costs of such arbitration. Can. 
Northern Que. /fir. Co. v. Coquin (1ft09), 
11 Que. P R. 237.

Railway expropriation—Counael fees— 
C. P. 554.1—The costs of a successful at
torney in a railway expropriation over 
$10.000. include the sum of $25 for the first 
sitting at trial, instead of $10. $70 ns at
torney's fee. $15 hearing fee. $20 for filing 
facturas and an additional fee of $50. the 
amount of the case being over $10,000; but 
the sum of $25 for the special trial fee will 
not be allowed. Can. Car. Bw. Co. V. Oligny 
IlftlOI. 12 Que. P. R. 11.

Receiver Action by—Costs of successful 
defendant—Liability of funds in hands of re
ceiver—Priority over receiver’s own costs. 
O'Brien v. Ternan, 40 N. 8. R. <*01.

Receiver — Partnership — Advance by 
partner—Priority. Merritt v. Nissen, 1 O. 
W. R. 450.

Recorder’s Court—Landlord and tenant 
—-Feet of advocates.]—The costs of trial of 
causes between landlords and tenants before 
the Recorder’s Court do not include the fees 
of the advocates. Blouin v. Parent. 7 Que. 
P R. 47ft.

Recovery an damages—Action indueed 
by eonduet of defendant.1—A plaintiff whose 
action was dismissed because the defendant, 
whom he sued as a widow, was in fact a 
married woman, cannot claim from her as 
damages the costs which he incurred in the

action so dismissed, not even where she 
allowed herself to be known as a widow. 
O'Malley v. By an. 23 Que. 8. C. 417.

Recovery from opposite party—Rela
tions of municipal corporation with solicitor 
—By-law—Change in—Retroactivity—Profit 
eo<ts. Ottawa v. Ottawa Eleetrie Co., 3 O. 
W. R. 05. 588. 7ft0. 4 O. W. R. lftO.

Referee’s report— Exceptions. 1—When* 
exceptions to a referee’s report were allowed 
in part, no costs to either party were allowed. 
Lairtnn Saw Co. v. Maehum, 21 C. L. T. 133.
2 N. B. E. R. 191.

Reference for trial—Report—Award of 
costs — Jurisdiction of referee — Order or 
judgment—Execution. Mefnture v. Munn, 2 
O W R Hft4. .1 O. W R. 41.

Refnsnl of the Court to prive costs
to a party irho auereeda—“ Bpeeial eauaea ” 
of Art. 549 C. P-l—Failure of a party to es
tablish on** of the means he invokes. The 
failure of the defendant who succeeds in dis
proving the claim made against him. to estab
lish one of two or several defences relied on 
by him cannot he one of the “ apeeial eauaea ” 
for which the Court under Art. 540 C. P. 
mnv refuse to give him Ins costs. Daigle v. 
Noel (19091, 18 Que. K. R. 573.

Review of a judgment as to costs —
Bet-off of costa in Review.]—The Court of 
Review may confirm the enacting clause of a 
judgment, except as to costs, and. according 
to circumstances, declare set-off as to the costs 
in Review when both parties fail in their 
respective pretensions. Poquin v. Millar 
11910), i«; 1: da .1 848.

Right of action for — Fera paid to 
solicitor — Liability of client.]—Counsel in 
British Columbia have the right to maintain 
an act ion for their fees. Win r a solicitor, 
contrary to his client's expectation, does not 
pay over to a counsel fees received from his 
client, the client is still liable to the counsel. 
B. C. Land <(• Investment Ageney v. Wilson, 
9 1. 0 1; 112.

Right of plaintiff to recover costs 
against defendant Question whether 
plaintiff liable to his solicitors—Undertaking 
by third party — Construction—Indemnity. 
Calverlcy v. Lambe, 11 O. W. R. 39S, 474.

Right to—Dismissal of action for seduc
tion—Death of plaintiff's daughter—Discre
tion—Dismissal without costs. Hincoek v. 
McMillan, 2 O. W. R. 913.

Second counsel -Written argument.] — 
Where a case is submitted to the Court upon 
factum by the consent of parties, a second 
counsel fee will not be allowed, t-ven if. at 
the time the case is mentioned to the Court 
and consent given to the factum being put in, 
the advocate and counsel were both present 
and robed. Société of French Canadian Ar
tisans v. Hébert, 5 Que. P. R. 372.

Set-off—Costs in same action—Several 
defendants. Pringle v. Olshinetsky. 12 O. W. 
R. 197
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Set-off Solicitor's lien ]—A defendant 
iw en r I 'd i, Het-off interlocutory costs in the 
same ■ i use, payable to him by the plaintiff, 
aga^st th< lamage* and costs recovered 
agau.st him ui the final result of the cause ; 
n t'.M il ’ indiug the plaintiff’s attorney’s lien, 
which only attaches un the general result of 
i \ml «on i. 35 N. H.
1 280.

Set-off pleaded ne counterclaim —
Judgment t - he entered m favour of party 
t whom balance found ultimately due—De
fendant not precluded by form of pleading— 
Disposit ion of costs—Question of principle 
not of discretion.}—Action for work and la
bour .nul materials Defendant pleaded in 
his statement of defence and counterclaim : 
’’ll) denial. (2) payment, (3) over-pay
ment, 14) rent due him.” Judgment given 
on motion upon reference for plaintiff for

wi for d fendant for $700
with costs as set-off of judgments and judg
ment to be entered in favour of one to whom 
balance ultimately found due :—Held, ou ap
peal, that there ought to have been judgment 
dismissing action and judgment for defend
ant for residue of claim :—Held, further, that 
thei i" n no e® n lee of judicial discre
tion as to costs and costs given to defendant
h i i ourt "I Appeal and below. It should
make no difference if defendant erroneously 
shapes his defence on a counterclaim instead 
of a set-off. Gates v. Seagram (1909), 14 O. 
W. R. 182. 19 O. L. K. *21ti.

Setting aside regular judgment by 
default -Term»—Appeal.]—The defendant 
was permitted (30 N 8. it. 393». to supple
ment hit affidavits and renew an application 
lo set asid.- a judgment against him in a 
County Court for default of plea, lie there
upon tiled an affidavit disclosing a good de
fence on the merits, and renewed his appli
cation. which the plaiuliff opposed. The 
Judge of the County Court, being of the opin
ion that the plaintiff, in opposing the appli
cation, acted unreasonably and oppressively. 
s< t aside the judgment with costs to be paid 
by the plaintiff :—Held, that he erred in 
doing so : that the order must be so far modi
fied as to give the plaintiff the costs of the 
judgment, and execution if any, mid the de
fendant the costs only occasioned by the 
plaintiff opposing the renewed application ; 
that, the judgment having been regularly en
tend. the defendant's application was to the 
indulgence of the Court, and could only he 
allowed on payment of costs thrown away. 
1'iper \. King's Dyspi psia Cure Co.. 20 (’.
!.. T. 407. 33 X. S. FI. 278.

Settlement of action—Collusion—De
priving plaintiff's solicitor of costs—Cham- 
b<rs order for payment.]—If the defendant-; 
make u collusive settlement of a suit with 
tin- plaintiff, without the knowledge of the 
plain'iIT's solicitor and with the object of de
priving the latter of his costs, he is entitled, 
on application to a Judge in Chambers, to an 
order that the defendants should pay his 
<"Sts.—Brunsdon v. Allard. 2 E. & E. 10. 
1‘rice v. Crouch. 00 L. J Q B. 707. and He 
Mary tson u,nd Jones, |1807| 2 Cli. 314, fol
lowed. Stewart y. Hall, 8 VV. !.. H. 470. 17 
Man. L. It. 053.

Settlement of judgment debt- Agree
ment—Construction Solicitor's costs. |—An 
agreement to accept a specified sum in settle
ment of a judgment debt and costs, means 
the taxed costs in the suit, and does not 
i iclude other charge* due by the creditor 
to his solicitors in connection with the debt. 
Blackwood v. Pcreivol, 11 Que. K. It. (45.

Several defendant* -Appeal by one 
(Quantum of costs.] -If one of two defend
ants acquiesces in the judgment rendered in 
favour of the plaintiff by the Rui>erior Court, 
and the case is taken to appeal hv the other 
defendant, who succeed* in obtaining the dis
missal of the action, lie can only tax against 
the plaintiff one-half of the Superior Court 
costs, plus the costs of judgment, hill and 
taxation Marsan v. Guay, 8 Que. I*. R. 162.

Small verdict- -S/flnt/rr.]—Where, in an 
action of slander, the jury returned a verdict 
for the plaintiff for $1. the trial Judge re
fused to deprive the plaintiff of costs, hi* 
conduct not having been reprehensible, ami 
the small verdict being explained by the 
condition of the defendant at the time the 
words were uttered. Bell y. Wilson. 20 C. 
I. ! 280 19 P i:

Solicitor—Lien or ehiirg'—Property pre
served—Costs of action—Writ of attachment 
—Costs of interpleader proceedings—23 & 24 
V. c. 127. h. 28 (Imp.)—Manitoba Rule 8T)2 
— Ratable distribution of moneys realised— 
Priority — Salvage claim. Velcntinuzzi v. 
Lenardutzi (Man.), 4 W. L. R. 220.

Solicitor's letter before action—t'osts 
of—Tender.]—Since the passing of 3 Edw. 
VII. c. 34, s. 9, the debtor who has received 
a letter demanding payment from his credi
tor's attorney, must pay the fee therefor fixed 
by the tariff, and a tender by him to such 
creditor of the debt only is not sufficient. 
Rayer v. Bélanger, 27 Que. S. C. 95, 7 Que. 
P. R. 97.

Solicitor remunerated by salary. | —
This action and an appeaj lias been dismissed 
with costs. The solicitor for defendant city 
was paid a monthly salary under a by-law :— 
Held, that defendants were entitled to tax 
the usual costs against plaintiff and these 
went into the general revenue of the city. 
Stephens v. Calgary (1909), 12 W. L. R. 
379.

Special case in action to recover
succession duty Costs payable by Crown 
where unsuccessful.] — In litigation under the 
Succession Duty Act express power is given 
to the High Court to deal with the costs 
thereof ; and where, therefore, the trustees 
of an estate had paid, or were ready to pay. 
all the duty which could properly be claimed 
against it, they were held entitled against the 
Crown to the costs of a special case and an 
action by the Attorney-General to recover 
higher duties : but only oue set of costs was 
allowed to the trustees and beneticiari* - 
Attorney-General v. Toronto General Trusts 
Corporation, 23 C. L. T. 194. 5 O. L. R. 607, 
1 O. W. R. 807, 2 O. W. R. 271.

" Special cause " — Denial of facts 
proved.]—The denial by a party to an action
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of allegations founded on actual facts, result- 
inn in a costly and useless inquiry, is a 
' special cause” for which the Court may, 
by the application of Ait. 649, C. V., in find
ing in his favour, refuse to grant him costs. 
I.nueun v. Corporation du Canton l.a Min
er re, 33 Que. S. C. 214.

Stated case Rnle 372 Vo provision 
an to costs — Jurisdiction.]—There was no 
provision in the stated case as to costs :— 
IIi Id. no jurisdiction therefore to give costs. 
Miller \. Tetr <1909». 14 O. W. It. 207. 337. 
See 8. C. 14 O XV. It. 1173. 1 U. W. X. 209. 
20 U. L. It. 77.

Success of plaintiffs -Failure on alléga
tions of misconduct. Emerson v. Wright 
( Man. i. « W. L. It. 493

Snccessfnl defence Failure on one 
ground. | -The fact that u successful defend
ant has not proved one of the defences which 
he has alleged, sucli defence not having in
creased the costs of the trial, is not a ground 
for refusing to order payment by the plaintiff 
of the defendant's costs. Daigle V. Noel, 35 
Que. 8. C. 341.

Successful defendant ordered to pay 
costs- Misconduct — Amendment — Expro
priation.]—In an action for compensation 
for land taken for railway purposes, the de
fendants appealed from that part of the judg
ment of the trial Judge which required them 
to pay costs of the action aud trial to the 
plaintiff, except costs of the order to amend. 
It appeared that the defendants were at no 
time liable in the action, either before or 
after the amendment, but were entitled to 
have the action dismissed, and, in the ordin
ary course, with costs :—Held, that the trial 
Judge, in these circumstances, while he could 
deprive the defendants of costs, for reasons 
of misconduct set forth in his judgment, 
could not make the defendants pay costs to 
the plaintiff. Saicler v. Chester, 2 E. L. R. 
375, 11 N. S. R. 108.

Successful party not liable for costs
—Indemnity — Vancouver Island Settlers' 
Eights Art, /904.] —In a statute declaring 
certain settlers entitled to mineral rights on 
their lands, there was a provision that any 
action attacking sueh rights should be de
fended by and at the expense of the Crown. 
It: an action brought by the plaintiffs to test 
the statute, judgment was given in favour of 
the defendant. The plaintiffs appealed, and 
the appeal w as dismissed :—Held, as to costs, 
that the defendant was not in a position to 
claim any costs against the plaintiffs, as his 
rights were being asserted by and defended at 
the expense of the Crown. Esquimalt and 
A unaimo Hie. Co. V. Hogg a a, 14 B. C. R. 49, 
9 W. L. R. 313.

Successful plaintiff ordered to pay 
costs—Fire insuranee policies—Proofs of loss

Premature actions. I—See 14 O. W. R. 201. 
Plaintiff must pay vests, the actions being 
premature. National Stationery Co. v. Ilrit- 
ish Am. Assce. Co.; National v. Traders 
Fire Ins. Co. <1909), 14 O. W. 11. 281

Summary disposal of. Robertson v. 
Toronto <1910), 1 <>. \\\ N. 454.

Summary disposition by consent —
Costs of motion to set aside default judgment 
—Costs of action. Foley v. Hollett (Man.). 
0 XV. L. R. 289.

Summons for summary judgment- i
Summons for judgment under Order XIX’. 
The right to judgment was not disputed, hut 
it wn< vont ended on behalf of the defendants 
that the plaintiffs were not entitled to any 
more costs than they could have got by 
taking judgment in default of defence, as the 
time for tiling the defence had expired before 
tlie summons was issued:—Held, that the 
plaintiffs were entitled to the costs of the 
summons. Diamond Glass Co. v. Okell 
Morris Vo.. 22 C. L. T. 190, 9 U. C. R. 48.

Supreme Court of Canada -Exei ulion 
—Leave- ! - Where a judgment of the Supreme 
Court of Canada lias been certllied to the 
clerk of the Court below, as provided by It.
S. C. c. 105, s. (17. it becomes a judgment 
of the Court below, and it is not necessary 
to obtain leave to issue an execution io en
force the payment of costs awarded to the 
applicant by such judgment. Ex p. Jones, 
20 C. L. T. 87, 35 N. B. R. 108.

Supreme Court of Canada Revising 
minutes of judgment — Mistake—Costs of 
abandoned defmers — Reference to trial 
Judge ] - The plaintiffs' action was main
tained with costs in the Courts below, hut 
on appeal it was dismissed with costs by 
the Supreme Court of Canada <37 S. C. R. 
546), no reference being made to certain costs 
incurred by the plaintiffs in respect of -ev- 
eral defences which the defendant had aban
doned in the trial Court. On motion to vary 
the minutes, the matter was referred to the 
Judge of the trial Court to dispose of the 
question of the costs on the abandoned de
fences. Rutledge v. Vnited States Savings 
<f Loan Co.. 38 g. C. R. 163.

Third party — Pisnn il of action — 
Plaintiff ordered to pay ci. ,s—Discretion— 
Appeal. Russell y. Eddy, 5 O. L. It. 379, 
2 O. XX’. It. 164.

Third party—Indemnify—Extent of lia
bility- Court of Appeal—Time for disposing 
of costs—Several appeals. Gaby v. Toronto. 
1 O. XV. R. 440, 066. 635. 711.

Third party—Rule 21)—Discretion—.4p- 
peal.]—Rule 214 gives power to the Court 
or n Judge to order a ( laintiff whose action 
is dismissed to pay the costs of a third party 
brought in by the defendant, ns well as the 
costs of the defendant. Such an order 1» in 
the discretion of the Court or Judge, and 
there is no appeal from it. unless by leave, 
ns provided hv the Judicature Act, R. S. O. 
1807. c. 51. s. 72. Russell v. Eddy. 23 C. L.
T. 166. 5 O. 1. R. 381. 2 O. XV R. 164.

Third party proceedings Dismissal of 
action against defendant at trial—Discretion 
—No costs. Wood v. Rroicn, 10 O. XV. R. 
178.

Transactions Involved Miller v. Archi
bald. 46 X. S. R. 611.

Trespass—Frivolous action Nominal 
damages. Mclanson v. Wright. 40 N. 8. R.
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598 S»-- Viiholton v. Peterson, 8 W. I R.
TKi. 1* Men. L. R. 10#$

Tr<*pa*» to land Vominal damages 
Drpn'ii'U Successful plaintiff <>f costs—Din- 
rri t"'H I ppral.] - In an action fur damages 
for breaking and entering the plaintiff's close, 
and destroying and injuring his grass and 
crops, and permitting cattle, calves, and other 
animals to break and enter. Ac., the trial 
Judge found that the trespass committed was 
n very trilling one. th the action was thy 
result of ill-feeling and of previous litigation, 
and that no substantial injury to the plain
tiff's property was suffered. He found that 
the plaintiff was entitled to recover, but. in 
vie* of all the circumstances, he fixed the 
damages at $.">. and refused the plaintiff his 
costs of action: — Held, that there was no 
reason for interfering with the discretion of 
the trial Judge in refusing costs. Aleisner v. 
Aleisner, 37 N. 8. K , 20.

Trial—Motion for judgment. Lachance v. 
Laehamr. 1 O. W. R. 51*. 778.

Trover for goods converted —Return 
of aoods after action begun—Dispute an to 
identity — Stay of proceedings.]—After the 
eommenmneiit of an action of trover for 
the conversion of a threshing engine, the 
defendants shipped to the plaintiffs an engine 
which the defendants alleged hut the plain
tiffs denied to be the one in question. The 
plaintiffs also assorted that, if it was the 
same, it was of very much less value than 
when converted : ll<ld, that the defendants 
were entitled, on motion, to an order permit
ting them to return the engine in question 
upon paying the costs of the action to date, 
a ml of the motion within two weeks, and 
providing that if thereafter the plaintiffs 
should proceed to trial and should not re
cover more than nominal damages, they should 
pay the costs subsequently incurred. Phillip» 
V. Hayward, Dowl. 3($2. Peacock V. Xi-lwln. 
8 Dowl. ,'$07, and Parle v lloldi mens. I Ring. 
4»*2. followed. Itrown v. Canada Port Huron 
Co . 1ft Man. !.. R. #W. 2 W. L. It 1.11

Trover for goods converted — Return 
of goods after action begun—Dispute ns to 
identity of goods Motion to dismiss action. 
Prown v. Canada Port Huron Co. (Man.), 2 

R 161

Unfounded revendication of chattel
Deposit in Court—Reversal of judgment an 

to cost*.]—A person who has tlie right to the 
possession of a chattel, ns pledgee, should 
not he ordered to pay th<* costs of n revendi
cation of it. improperly instituted, because 
be has deposited the chattel in Court with hi- 
plea.--2. The Court sitting in review should 
reverse a judgment which disposes of costs 
in a manner contrary to law. Picara V. 
A nderson, 32 Que. 8. C. 311.

Unnecessary action - Administration. 
Parker V. Greenough, 40 N. S. R. 100.

Unnecessary action — Setting aside 
h .pother.]- An net!on to set aside a hypothec 
resulting from a life rent will be maintained, 
but without costs, the law giving u means of 
obtaining each re lief without action. Lafon
taine v. Lafontaine. 4 Que. I\ R. 170.

Unnecessary cross-action — I selcnn
prom ding»—Incidence of costs.] — A party, 
who lost as defendant, and ns plaintiff in a 
cross-action, when the issues could have been 
determined by means of one action, must pay 
the costs of both issues.—When a party does 
not prove the greater part of hi< allegations, 
he must hear the expenses of the days of trial 
occupied by his useless enquttc. Xorth 
American Life Annie. Co. v. Lamothe, 7 Que. 

I*. R. 430

Unnecessary proceedings — Foreign
commission Pleading—Bonn tides— Discre
tion Rules of Court. United Staten Savings 
and Loan Co. v. Rutledge (Y.T.), 1 W. L. 
R. 181.

Warranty — Contn of original action — 
Liability of warrantor.] —.The warrantor, 
who is only sued in warranty after the judg
ment in the case wherein he might have been 
called in warranty hits been rendered, is only 
liable to the costs of the original action in
curred up to the time when lie might have 
been called into the case. Montreal v. Mont
real Light, Heat <(■ Pu wit Co., 8 Que. V. R. 
430. 3 E. L. R. 484.

When verdict under $35—Plaintiff not 
entitled to contn unless Judge cvrtificn that 
he hail reanunable cause of action for more 
than fifô. |—Plaintiff and defendant had deal
ings to tlm amount of upwards of $2.150. 
Plaintiff claimed a balance as due him of 
about 870. brought his action and recovered 
a verdict for $21 only. Plaintiff-applied for 
certificate for costs : Held (Peters. J.), that 
plaintiff had reasonable or favourable cause 
of action for more than $31. and certificate 
granted accordingly, Farguharson v. Welsh 
(18781. 2 P. E. I. It. 277.

Will 1 etivn to establish — Failure of 
chargen of fraud and undue influence—Contn 
out of entate. 1 An action to establish a will, 
defence set up fraud and undue influence, 
which failed. Probate granted, but owing to 
the peculiar facts and circumstances which 
came out during the trial, and considering 
fairly the conduct of tin- beneficiary, costs 
were allowed out of the estate. Gilbert V. 
Ireland. 4 O. W. It. 400, 25 C. L. T. 39. 9 O. 
L. It 124.

Will—Action to set aside—Dismissal with
out costs—Parties—.•ldmi«i*(rotion.J — In an 
action to set aside n will for undue Influence 
by two of the defendants, one of whom was
the executor, the attack failed, and the ac
tion was dismissed, but without costs as to 
these two defendants, there being circum
stances which might, unexplained, appear to 
be suspieious.—The other defendant-, two 
pecuniary legatees under the attacked will, 
and n religious society to whom land was 
devised by it, submitted their right- to the 
Court, but appeared by counsel at the 
trial, and joined in resisting the plaintiffs’ 
claim.—Held, that these defendants were in 
the position of “ interveners ” under the Eng
lish procedure, and were not entitled to costs 
ou» of the estate.—Held. also, that they were 
not entitled to costs against the plaintiffs.— 
isemble, that they would !"■ entitled to com
pensation in the administration of the estate. 
Logan V. Hernng. 20 C. I,. T. 218, 19 I» It 
198,
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Winding-up of company -1 lefielency 
of —Salvage costs Contributories
Liquidator Priorities—Bill of costs—Mod-
cration— Wlowance for expenses — Master's 
fom on reference. Re limlrn Maehincry Do.,
HO w. R. 896, 12 '» W. R 8

Withdrawal of suit—Offrr of costs— 
Right of the defendant to judgment follow- 
ing the withdrawal.]- In a ease where the 
plaintiff has withdrawn his demand with the 
offer to pay costs to the defendant the latter 
has a right to enter judgment on the terms 
of the cessation, and it makes no difference 
lliât the offer has been accepted and the 
costs paid, or that the amount has been taxed. 
Turgeon v. Sivigny ( 11KH) ). 36 Que. S. C. 
304.

Witnesses and depositions —Evidence 
made available in another action.]—The con
sent that the evidence adduced in a case be 
made available in another case does not de
prive a successful party of the right to re
cover for the full expense of witnesses and 
depositions, chargeable by the witnesses and 
stenographers against him, a id for which he 
is liable, l.eelair v. May rand, 8 Que. 1*. It. 
248.

Workmens Compensation Act, 1902
—Cam1 stated by arbitrator--*! urisdiction.]— 
14 B. (’. It. 18, 0 W. I* It. 20. Where a 
special case is stated by an arbitrator under 
the Workmen’s Compensation Act. 1002. and 
determined by a Judge of the Supreme Court, 
ihat Judge lias power, under Rule 42, to 
dispose of the costs of the special case ; and 
these costs were allowed to the applicant. 
Re Durait y Can. Car. Rtc. Co. (1010), 15 
W. L. It. 170. 12 W. L. It. <17.

2. Svalk and Quantum ok Costs.

Action begun in Court of King's 
Bench—Increase in jurisdiction of County 
Courts after action begun—Recovery of sum 
above previous jurisdiction but below new 
jurisdiction of County Courts—Certificate for 
King's Bench costs. Rosenberg v. Tymchorak. 
9 W. I* It. 110.

Action brought In H. C. J.—Recovered 
$110—Quantum of costs—Con. Rule 1132— 
9 Edw. VII.. c. 23 — Set-off.] — Plaintiff 
brought action in II. C. J. for $5,000 dam
ages for malicious prosecution and slander. 
He only recovered $110. Boyd. C., held. 
that costs should be taxed on County Court 
scale under Con. Rule 1132, as affected by 9 
Edw. VII., c. 28. as it was not n case for 
the Judge to give different directions.—De
fendant given right to set-off his costs on 
II. C. scale Moffatt v. Link (1910), 1(1 O. 
W. R 9W. 2 O. W. N. 80.

Action brought in H. C. J. to recover 
$1.000 for defamation Jury awarded 
$100—Jurisdiction of County Court—9 Edw. 
17/.. c. SS—Con. Rule 1132—Conduct of de
fendant—Discretion of trial Judge—Set-off 
of costs.]—Plaintiff brought action in IT C. J. 
for $1.000 damages for defamation. He only 
recovered $100.—Britton, J., held, that plain

tiff’-; cost- should he taxed <>n County Court 
seal", under Con. Rule 1132. ns affected by 
!» Edw. VII.. c. 28. but directed that no set
off of .oats be allowed defendant. Striker 
v. Rosebush < 19101, 17 O. W. R. 21 r., 2 O. 
W. N. 100.

Action for damages - 1 mount recov
ered. |—Whatever may be the extent of the 
damages and the opinion of the Court on 
this subject, if the latter does not think fit 
to grant damages to an amount greater than 
$8. c.g., $5. it cannot then allow costs on a 
higher -cale than accords with the amount of 
damages; therefore a judgment condemning 
the defendant to pay the sum of $5 damages 
and the costs of an action of $00 to $0*0 
and the expense of a stenographer should he 
quashed, the Court not being able, in such a 
case, to order the party to pay more than $5 
costs (Art. 850, c. P. I. Dow ville v. Ouel
lette, 34 Que. S. C. 385.

Action for injury to land — Value of 
land — Easement — Disturbance ■— Dam
ages under $200 — Jurisdiction of county 
Courts. | —Tlie defendant, in the course of 
severing his house from that of the plaintiff, 
which adjoined it, the two hous.-s being built 
together as one building, by his negligence 
damaged the plaintiff’s house to the extent 
of $140, for which lie recovered judgment, 
the property itself being worth over $200 :— 
Held, that the value of the property, and not 
the amount of the damages sustained, was 
the factor in determining the question of 
jurisdiction, and that the action was properly 
brought in the High Court, and the plaintiff 
entitled to tax his costs on the High Court 
scale. Moffatt v. Carmichael, 10 O. W. R. 
72, 14 O. L. R 895.

Action for reduction of alimentary 
allowance — Art. 531, C. /’. | — Article 
551, C. P. i- applicable to actions for re
duction or relief from payment of alimentary 
allowance-. In such nu action the provi
sions of Art. 551 are applicable not only to 
the costs to which the plaintiff would be 
entitled if he succeeded in the action, but to 
the costs to which the defendant would he 
entitled if the adtion of the plaintiff were 
dismissed or only in part maintained wi ll 
costs against the plaintiff. Moreau v. Mi- 
ckuui, l" Qut P R 184

Action for résiliation of lease—An
nual value — Damages. |—In an action for 
résiliation of a lease of the annual value of 
$300. accompanied by a claim for damages 
to the amount of $1,100, the costs of the 
plaintiff will he those of the first class, if 
he succeeds in setting aside the lease, even 
when the question of damages lias not been 
considered. Ecctcau v. l’a nier. 9 Que. V. R. 
223.

Action in High Court — payment of 
$300 into Court—Creditors' claims—Enquiry 
—County Court costs—Set-off. Ralliday v. 
Rutherford. 1 O. W. R. 810. 2 O. W. R. 269.

Action in King's Bench—Subsequent 
increase in jurisdiction of County Courts— 
Statute Retroactive application— Procedure 
—Certificate for full costs — Set-off.]—A 
statute increasing the amount that may be
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hued for in a County Court is one relating to 
procedure and applies to pending litigation, 
so that a plaintiff who has recovered a 
verdict in n King's Bench action for nn 
amount tneu within th«* jurisdiction of the 
‘ «mnty i "ourt is not entitled to tax King’s 
Bench -oats without getting from the Judge 

• certificate under Rule 933 of the King’s 
Bench Act, although the amount of the ver
dict exeeeds the amount that could have been 
s«ied for in the County Court when the ao- 
! on wan commenced. — Todd v. Union Hank,

Man. L. K. 457, followed.—In such cir- 
-• imstancea, however, such certificate should 
be given, preventing, also, any set-off of costs 

\ the defendant. Rosenberg v. Tymehorak, 
H Man. 1 it 319. 9 W. L B 110.
Action in King's Bench for wrong

ful seizure of goods Bailiff—Verdict for 
' 90 damage*—Jurisdiction of County Court 

Jurisdiction of King'» llcnch — County 
Courts Act. s. 43—Discretion of trial Judge 

Counterclaim — Promissory note — As
signment of half interest—Validity -Parties 

Amendment — Judgment — Interest — 
Costs—Set-off.j—In an action in the King's 
Bench ngainst n County Court bailiff and an 
execution creditor for a wrongful seizure and 
mile of the plaintiffs goods under execution 
against another, the plaintiff recovered a

edict for $200 damages :—Held, that s. 43 
of the County Courts Act, which, with im
material changes, has been in every County 
Courts Act since the first (1879), is not 
affected by the granting to the County Courts 
of jurisdiction in claims against bailiffs ; and

ffi 1 is. that an at tion of this kind, 
against n bailiff, is one that can be brought 
in the King's Bench, or that may properly 
be brought in the King’s Bench irrespective 
of the amount of damages recovered, subject 
only to the provision as to costs where the 
damages are less than $10.—In all actions 
tried by a jury, costs are in the discretion 
of the trial Judge (Shillinglaw v. Whillier, 
IS Man. !.. R. 149. 12 W. L. R. 128). and. 
therefore, irrespective of the County Courts 
Act, 1 he trial Judge has power to grant or 
refuse costs to either party as he thinks 
proper; hut in deciding whether the plain
tiff in this action should have costs on the 
King’s Bench scale, it was proper to take 
into consideration the fact that, under s. 43, 
the action could properly he brought in the 
King’s Bench, irrespective of the amount 
recovered, so long as that amount exceeded 
$10, and. in the absence of some good rea
son to the contrary, to allow the plaintiff 
costs on the higher scale :—Held, therefore, 
that the plaintiff should have costs on the 
King's Bench scale.—The defendant L„ who 
was the holder of a promissory note made 
by the plaintiff, after action brought, as
signed a half interest therein to his co-de
fendant, the bailiff, and both defendants 
counterclaimed upon the note. There was no 
consideration for the assignment, and the 
plaintiff disputed the legality if it:—Held, 
that it was not necessary to decide whether 
the assignment was good, for. if it was not, 
an amendment should be allowed so ns to 
make the counterclaim by the defendant L. 
alone; and judgment should be given on the 
counterclaim for the amount of the note 
and interest, with costs of pleading it only : 
tiie amount of the note, interest, and such 
costs to be set off pro tanto against the $200

damages and costs of action on tin* King's 
Bench scale.—!>aw to the defendants to 
appeal to the Court of Appeal on the ques
tion of the scale of costs. Campbell v. Joy

19101 15 v I. R 29 all r ned 15 W I 
R. 291.

Action in Supreme Court—Sum recov-
thin County Court jurisdiction 

preme Court Act. 190 f tee. 100—if. Hu I 
976—“ tirent "—Discretion. | —The plaintiff 
sued in the Supreme Court for $2.500, and 
recovered $100: — Semble, that the action 
should have been brought in n County Court. 
—But held, that, having regard to sec. 1<M) 
of the Supreme Court Act. 1904, even if 
modified by M. Rule 970. the-trial Judge had 
no power (the amount recovered being more 
than $100) to order that the costs should be 
taxed on the County Court scale ; and costs 
must, therefore, follow the event and be taxed 
on the Supreme Court scale. Young Hong it 
Quong Sang Co. v. Macdonald (1910), 14 
W. L. R. 475.

Action of competence of Circuit 
Court Plaintiff forced to proceed in Su
perior Court.] — Where the plaintiff, in order 
to establish his claim, lias been forced by the 
opposite party to sue in the Superior Court, 
he has a right to his coats upon the scale 
applicable to the costs of an action in 
the Superior Court, although in fact he is 
actually a creditor only for a sum within 
the competence of the Circuit Court. Lafor- 
tune v. Marchand, 9 Que. P. R. 3(5.

Action to «inaih municipal by-law
—THtra rires—Issue between plaintiff and 
intervener—Quantum of costs—One set of 
costs. I—The fees in an action to quash a 
municipal by-law are the same ns those of 
an action of the third class, oven where it 
is alleged that the by-law is ultra vires.— 
Where the defendant submits his rights to 
the Court, and fhe contest is between the 
plaintiff and an Intervener, the latter, If 
successful, has a rigid to full costs upon his 
intervention ns in nn ordinary cause, but 
not to double fees as if there had been two 
actions between the parties. Paul v. Sorel, 
9 Que. P. R. 284.

Actios* to quash municipal by-law ]
Where ad action to quash n municipal by
law. begun before the Superior Court, is dis
missed, the attorney of the defendant cor
poration has n right to the fees appropriate 
to nn action of the third class in the Su
perior Court. Cailloux v. St. F flit de Valois. 
8 Que. P. R. 33.

Action to set aside resolution of 
municipal corporation ]—When a direct 
action is taken to set aside a resolution of a 
municipal corporation, the costs should he 
taxed as in a contested action of the third 
class, although the disbursements are those 
of an action of the fourth class of the Su
perior Court. Ledoux v. St. Eduidge, 7 Que. 
P. R. 353.

Amount in controversy — Jurisdiction 
of County Court—'* Good cause ” for depriv
ing plaintiffs of full costs. For v. Peters 
(B C.), 5 W. L. R 505.
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Amount in controversy — Jurisdiction 
of Count]/ Court -- Counterclaim.]—Where 
the defendant in a Supreme Court action 
counterclaims for nn amount beyond the 
jurisdiction of the County Court, coats on 
tii«- County ('ourI scab- only will not he 
awarded to a successful plaintiff, even though 
the action should have been brought in the 
Countv Court. Pacific Toiling Co. v. 3/or
ris. 11 it. c. it. m.

Amount in controversy -Work done by 
plaintiff at defendant’* expense—Vo*t of.] — 
When an action is instituted to compel tin-
defendant to ........ rtnin work, and judgment
i< given ordering that he shall do the work 
within a sp • ■ i1 i• • • l time, and that, on his 
default, til* plaintiff may do the work at the 
defendant’-* . xpense, the plaintiff’s hill of 
costs should be taxed ns in n cause for the 
amount of the cyst of the work ordered to 
be done. Bassinet v. Collerette. 7 Que. P.
H 27.

Amount involved- Attachment of debt* 
— It ibi* «.« fee*.] — On a contestation of a 
garnishee's declaration, the class of action 
is fixed by the amount claimed by the con
testant.—2. The fact that the contestation 
seeks to have the seizure declared binding 
does not change the class of action.—3. Even 
if the amount claimed by the contestation 
is below $100, if tile same is tried before the 
Superior Court, the winning party is en
titled to charge stamps and depositions ns in 
a Superior Court case.—4. The debtor, and 
the manager of the company garnishee, can
not be allowed for on taxation of costs against 
the contestant, as witnesses, Sieges V. Pain- 
chaud, fi Que. P. It. 389.

Amount involved — Judgment.]—If an 
action or an incidental demand is maintained 
for a certain amount only, with costs, and 
the judgment declares that the amount 
granted would have been larger hut for the 
plaintiff's consent, the costs of such action 
will, nevertheless, in the absence of any ad
judication to the contrary, lie taxed as in nn 
action for the amount of the condemnation.
- Hint \. ( Van. ■ Q te. P. R, 381.

Amount involved Pension.]—An ac
tion to reduce an alimentary pension is 
classed, ns regards the scale of fees, accord
ing to the amount of monthly payments of 
the pension in question, Larlgnc v. Pouliot, 

i' ' 188
Amount involved — Revendication of 

policies. 1 — In nn action in revendication for 
the recovery of Insurance policies, where the 
company appears and c'en rapporte à jas- 
tiic, costs should he granted according to the 
face value of the policies, and not according 
to tlie actual value of the policies as title 
deeds. McDuff v. Metropolitan Life Ins. Co., 
(i Que. P. H. 133.

Amount recovered — Ascertainment— 
Covenant—A mot/at due under Deduction by 
nay of payment or set-off—Jurisdiction of 
Division Court.]—In an action on n coven
ant in a deed to pay the plaintiff a specified 
yearly sum. the amount found to lie due the 
plaintiff was $21*2.00. from which the trial 
Judge deducted $00. which the defendant, at 
tin- plaintiff’s request, had paid to a creditor

of the plaintiff, but which was in no way 
connect'd with the covenant, thus reducing 
the amount to $103.50. for which judgment 
wa- entered :—Reid, that the plaintiff was 
entitled to costs on the County Court scale, 
the claim not being within the jurisdiction of 
a Division Court, as the $00 was allowed to 
tin- defendant, not by way of payment, hut 
as a set-off. Oustcrhout \. Cox, 10 O. W It. 
157. 247. 14 O. L. It. «Mi.

Amount recovered Investigation of ac
counts involving large sums—Jurisdiction of 
Countv Court—Con. Rule 1132 — Set-off. 
Ross \. Townsend (1010). 1 O. W. V 457.

" Amount recovered Money paid
into Court. Johnston v. Iladden (H.C.I, 8 
\V. L. It. 520.

Appeal—Amount invoiced—Costs below.] 
-Where a tutor brings, iu his capacity as 

such, an action for damages, which is dis
missed with costs against him personally, 
appeals, and succeeds in having the personal 
judgment against him set aside with costs, 
the amount in litigation in appeal is the 
amount of costs which the tutor has been 
adjudged to pay personally, and not the 
amount in question in I lie original action. 
tlarnicr v. Armand, 0 Que. P. R. 45.

Appeal—Amount involved—Costs ftefou'.] 
—When an appeal is taken by tin- plaintiff 
from a judgment dismissing his action, which 
was one of the first class, hut ordering the 
defendant to return him some effects claimed, 
the class of action is determined by the 
amount for which the action was brought. 
Armstrong v. Beauchcmin, *5 Que. p. R. 51.

Appeal— \uisanec — Abatement — Pen
alty.]—An action in which the claim is. 
that the defendants he ordered immediately 
to cense allowing evil odours and smoke to 
issue from their establishment, or in default 
that the plaintiff shall he allowed to abate 
the nuisance by employing necessary * means 
for such purpose, and that the defendants 
he ordered to pay $100 with costs, is similar, 
ns regards costs in the Court of King's 
Pencil, to a proceeding by writ of preroga
tive. and is consequently a first-class action. 
St. Paul v. Cooke, ti Que. P. It. 48.

Appeal from judgment of Drainage 
Referee. | — The costs of an appeal to the 
< 'ourt of Appeal from the decision of the 
Drainage Referee in a proceeding under the 
Drainage Act initiated before him should 
(if awarded to either party) be taxed on the 
scale applicable to appeals in cases begun 
in the High Court of Justice. Decision of 
a Divisional (’ourt. 11) P. R. 188. 20 <>«;<•. N 
320, reversed. Re Metcalfe if Adelaide if 
Warwick. Re Colchester Xorth if Hosficld 
Xorth, 21 C. L. T. 403, 2 O. L. R. 103.

Appeal under Public Instruction
Act. 1—In an appeal under Art 482 of the 
Public Instruction Act, the costs of the ad
vocates must be taxed pursuant to Art. 105 
of the tariff of the Superior Court as re
gards the general fee, and as in an action 
of the fourth class in the Superior Court as 
regards the other costs. Cluay v. St. Jerome 
if St. .1/onico School Comr»., 5 Quo. P. R. 
124.
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Assault — Small vrdict—( crtificate of 
troil I tidy Review by Court. |-—The t’ourt 
ne.s j^ri-dirtion t>» review tin- discretion ex- 

by a Judge in certifying under I*i0 
V. . 2S. «. 74. that there was good cause
for I'linging the action in the Supreme Court. 
—Where nn action for assault and battery 
was brought in the Supreme Court, and the 
jury found a verdict for the plaintiff for 
only $30. hut the trial Judge1 granted a cer
tificate under the above section, on the 
ground that the plaintiffs attorney Imd rea
sonable grounds for thinking that tin* title 
to land wuild be brought into question :— 
Held, that a sufficient case had not been 
made out to induce the Court to interfere. 
Cormier v. Boudnau, 3t! X. It. It. ti.

Attachment of debts — .1 mount at- 
fn /ml. |—The costs on an attachment after 
judgment must be taxed according to the 
amount sought to be recovered from the gar
nishee. ami do not follow the costs of the 
principal action, l.atour v. Ijatour, 5 Que. 
P. K 3011.

Attachment of debts — Amount at- 
tmhed.\—Where a contestation of the de
claration of it garnishee is dismissed, the 
■ lass of action will be fixed by the amount 
"f the judgment which the contestant could 
have obtained against the garnishee if the 
declaration had shewn that the latter was 
indebted to the judgment debtor, and tlii- 
although a part of such sum was insaisissable. 
lh sieyrs \. Pain' hand. 5 Que. P. It. 303.

Attachment of debts—Contestation of
declaration of garnishee—Amount invoiced,J 
—The fee allowed to a garnishing creditor 
upon a contestation of the declaration of the 
g imishci. which lias been maintained without 
th" garnishee having replied to it. is the fee 
applicable to an uncontented action, and not 
that of a contested action, and is regulated 
by the sum which the garnishee is ordered to 
pay. L'ttenbrrg v. Kelly. 5 Que. P. it. 428.

Attachment of debts — Saisie-arrêt— 
Amount claimed.]—A saisie-arrêt is n new 
cause or proceeding, and ih- costs of a judg
ment maintaining the disavowal of the advo
cate who has issued the saisie-arrêt, are 
to be determined according to the amount for 
which the writ of suisie-arrêt has been is
sued. Laf ranee v. Parent. 21 Que. S. ('. 115.

Bankruptcy and insolvency - Privi
leged claim Amount of.J—A third person 
who claims by petition a privilege or right 
of lien upon certain effects of an insolvent, 
which have come into the hands of the cura
tor. has a right to the fees appropriate to on 
action for the amount of his lion. Muller v. 
II ay U y and Wright Manufacturing Co., 3 
Quo. p. H. 1R2.

Breach of warranty—-.Vru? trial—Costs 
of first trial — First verdict carrying full 
costs—Second trial carrying one-third rusts 
—Costs of first trial—Costs of second verdict 
carrying only one-third costs—Costs of both 
trials to be taxed at only one-third scale 
Common Lair Procedure Act tP.E.I.). s. .'.IS 
—Practice—" Event.”]—At first trial plain
tiff recovered a verdict for $145. This on ap
peal was set aside and on a new trial he ob

tained a verdict for $45. A verdict of $U5 
tarries full costs less than that one-third 
costs : Held, that plaintiff is entitled to costs 
of both trials, but the one-third scale must 
be applied. McCollum v. International, 8 E. 
L. K. 74.

Cancellation of lease of action.]
-The plaintiff hud rented land from the 

defendant, at an annual rent of $108, payable 
$0 a month, the lease Wing for five years, 
with power to the tenant to terminate it in 
any year by giving three months' notice. The 
plaintiff, in the month of August of one of 
the first years, sued for the cancellation of 
the lease, and succeeded in obtaining such 
cancellation with $24 damages,- and costs:— 
Ihjd, that, under these circumstances, the 
len-e being a yearly one us regarded the 
plaintiff, the class of action, as regarded the 
costs awarded against the defendant, was 
that of an action for $81, being the balance 
of rent for the year which, at the time the 
action begun, still had to run. Uhartrand v. 
Ouimet, 17 Que. S. C. H*4, 2 Que. P. It. 
418.

Certiorari Order—Fee oil.]—The costs 
of advocates or attorneys in a case of cer
tiorari are taxed as in an action of the 
second class in the Superior Court. 2. X'o 
fee is allowed upon a judgment ordering the 
issue of a certiorari. Areand v. Montreal 
Harbour ('owe., 5 Que. P. It. 410.

Claim and counterclaim—Jury. Coul
ter v. Sweet, 2 O. W. It. 1.

Class of action -Administrator.] — An 
action whereby the plaintiff appointed by u 
foreign tribunal administrator to a decedent 
estate, seeks to have his quality recognised 
in this country, against n sequestrator ap
pointed by our Courts to the property situ
ate in this «country, will he considered a first 
class action for taxation purposes, if it ap
pears that the property situated in this 
country amounts to more than $1,000. La- 
voignat V. Maekuy, 3 Que. P. It. 47V.

Class of action Amount of final judg- 
mint—Costs of interlocutory orders.] Ac
cording to art. 554, C. I'., for the purposes 
of taxation the class of action is determined 
by the amount of the final judgment, and 
it applies to all the proceedings in the cause, 
including interlocutory judgments. Poirier 
V. Ouimi I, 10 Que. 1*. It. 40.

Class of action -Contestation of inter
vention—Original claim.]—Where, after a 
saisie-conservatoire, a third party intervenes 
to claim ns his own part of the goods seized, 
and afterwards obtains possession of such 
part, upon giving security to the plaint iff 
for his claim, the class of action upon the 
contestation of the intervention by the plain
tiff will he the same or at least not u higher 
«•lass than that of the original claim of the 
plaintiff. Boulet v. St. John, 8 Que. 1‘. It. 
13V.

Class of action—Carnishce—Amount o] 
judgment against.]—When the contestation 
of th- declaration of a garnishee is main
tained without hearing, upon default of the 
garnishee to reply to such contestation, the 
attorney of the contestant has a right to tax
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against the garnishee the fee provided by 
Art. 4 of the Superior Court tariff; ami the 
class of action is determined by the amount 
of the judgment rendered against the gar
nishee. Ettenberg v. Kelly, 19 Que. S. C. 
143.

Claes of action Iiitereat.]—The costs 
on an appeal from u judgment for $200 with 
interest and costs, which is reversed, the ac
tion being dismissed by the Court of Appeal, 
are costs of an action of the fourth, and not 
of the third class. Sauriol v. Clermont, 3 
Que. 1». It. 477.

Claes of action Partition and sale— 
Price obtained Opposition.\—When an im
movable has been sold in an action for par
tition and sale for a price exceeding $4,000, 
the costs of an opposition à fin de distrainc 
and of the contestation thereof should be 
taxed as in an action of the tirst class, with 
the additional fee of $30 which the tariff 
gives in actions for more tliati $4,tNH). La- 
tour v. lAitour, 19 Que. S. C. 159, 3 Que. 
V. It. 418

Clase of action—Validity of seizure — 
Amount in question.]—Upon a contestation 
as to the validity of a seizure en mains 
tierces, the class of action depends upon the 
amount seized, and the taxation of the bill 
according to the class of the original action 
will be revised accordingly. Jones v. Hoodie, 
3 Que. P. It. 354.

Claes of action—“ I aluc in contest ”— 
Interest and eosts.]—Neither interest nor 
costs can be added to the amount in litiga
tion as part of tint “value in contest" for 
the purpose of determining the class of ac
tion to regulate the scale of taxation of 
costs, Hnrber-Ellia Co. v. Jturland, 10 Que. 
K. It. 318.

Claes of action—" Value in contest"— 
Judgment.] Where the judgment appealed 
from was against the appellant for a specific 
amount, and the respondent did not take a 
cross-appeal, the “ value in contest," for the 
purpose of determining tin- class for taxation 
of costs, is the amount for which judgment 
was rendered against the appellant by the 
Court below. Modartey v. Dougall, 10 Que. 
K. B. 217.

Class of action- " \alue in contest"— 
Judgnunt—Costs.1— In determining the class 
to which a case in-longs for the purpose of 
taxation of costs, only the amount of the 
condemnation in the judgment appealed from, 
irrespective of costs, is to be taken into con
sideration. iSaurio/ v. Clermont, 10 Que. K. 
B. 219.

Class of action — 1 alue in contest — 
Opposition—Dismissal on motion—Absence 
of uppiuranee--Fee—Seale of.]—Where an 
opjKisition is dismissed upon motion, and the 
plaintiff’s attorney has not filed an appear
ance in writing to the opposition, he is not 
entitled to a fee de comparution. 2. The fee 
upon an opposition dismissed upon motion is 
that of an action dismissed upon preliminary 
exception. 3. The class of action to which 
an opposition belongs is regulated by the value 
of the effects claimed by the opposition, and, 
in the absence of other evidence, the amount

mentioned in the opposition as representing 
the value of ibn effects thereby claimed should 
be regard.\1 as th*- true one. Les Curé et 
Mo roui Hier a de Laprairie v. Proulx, 4 Que. 
V. H. 33

Company—Removal of liquidator Ap
peal.]—The fe.-s in appeals on a petition to 
remove a liquidator appointed to a joint stock 
company are the fees of a second-class and 
not of a first-diiss action. Stimson v. North- 
West Cattle Co., 5 Que. P. It. 239.

Contestation in Karnisliment- -Amount 
in controversy.]—The fees upon a eontesta- 
• ion of th.- declaration of a garnishee, wher- 
it is sought by the garnishment proceedings 
to avoid a gift of immovables of tin- value 
of $800, and to condemn tin- garnishees each 
to pay $122, are the fees of an action of the 
second class, lirunet \. Hergesun, 4 Que. P. 
it. 419.

Contestation of opposition—Original
action. 1—The fees uixable upon a contestation 
of an opposition à fin dt'annuler are those 
appropriate to the original action, where the 
cout station is made by the plaintiff, by 
another party, or by a third person. Sun 
Life Assee. Co. V. V alii si r, 7 Que. P. It. 455.

Controverted municipal election —
Ixh'hI Improvement Ordinance—Taxation— 
Appeal—Direction as to scale of costs. lie 
Clark (N.W.T.), 4 W. I* It. 310.

County Court — Appeal to Divisional 
Court of High Court—Dismissal for want 
of jurisdiction. Francis y. Huff, 11 () W 
It. 343.

County Court—Ascertainment of amount 
—Goods sold.]—In an action for the price 
of goods sold, in which the plaintiff recovered 
$290, it was contended that that amount was 
ascertained by the act of the parlies, and 
therefore within the jurisdiction of the 
County Courts, because the goods were sold 
according to a price list agreed to. and there
fore the amount was ascertainable by a 
simple computation :—Held, not so.—Thomp
son v. Pearson, 18 P. It. 420. distinguished. 
Evans v. Chandler, 20 C. L T. 200, 19 p. R. 
100.

County Court — Defence arising after 
action—Division Court garnishment - pay- 
taint into Court.]—On the 5th August, 1899, 
a creditor of the plaintiff issued a summons 
out of a Division Court claiming $04 from 
the plaintiff, and claiming to attach moneys 
in the hands of the defendant, as garnishee, 
in answer the plaintiff’s debt, and served 
it on both primary debtor and garnishee on 
the day of its Issue. On the 17th August this 
action was brought iti a County Court to re
cover $133.49. On ih<- 28tli August tin- gar
nishee (the defendant in this action) paid 
$57.50 into the Division Court. On the iith 
September judgment was given in the Divi
sion Court for the primary creditor against 
the primary debtor (the plaintiff in this ac
tion i for $04. and against the garnishee for 
$57.50. On the 5th October the plaintiff de
livered his statement of claim for the whole 
$133.40.—Held, that the service of the sum
mons was no bar to this action; that the de
fence that the defendant was discharged as
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to $67 60 by his payment into the Division 
C’onr? was i defence which did not arise 
until the payment was made and judgment 
given -I he Division Court, and was con- 
se< nient ly n defence arising ifter action 
brought and such payment and judgment 
could in-! have relation hack to the time of 
service .f h- summons; and therefore, it 
having been adjudged in this action th:i' the 
plaintiff was entitled to the amount claimed 
h> him. less the $67.50, the action was pro
perly brought in a County Court, and the 
plaintiff was entitled to costs on the scale 
-if that Court Pickard Tim», 30 C. I*
t. m it» r. it ion.

Connty Court — Payment into Court— 
Amount—I ■ cptaner by plaintiff—Ordtr for 
Kit-off Finality—Appeal.]—The plaintiff in 
an nci'in in a County Court claimed $140, 
the balance alleged to lie due upon the 
sale of a chattel, and the defendant brought 
into Court $96 in full of the plaintiff's cause 
of action, which the plaintiff accepted in 
due time. The Judge of the County Court 
thereupon made a summary order allowing the 

, ndint set oil his costs incurred In the 
('min'.v Court in excess of such costs ns he 
would have incurred in a Division Court 
against the costs of the plaintiff, and to en
ter judgment and issue execution for the ex- 
cos-. if any. of the costs of the defendant 
• ■ver and above the costs of the plaintiff:— 
Held, that the plaintiff was entitled to tax 
his eosts of the action according to the 
County Court scale, irrespective of the amount 
l-aid into Court and accepted by him in satis
faction of in- claim and the plaintiff being 
entitled to his costs by the express provi
sion of Rule 426 i which is not qualified by 
Rule lRltn. they were not subject to the dis
cretion of the .In ge:-//cM. also, that the 
order ->f the Judge was in its nature filial, 
und therefore appealable under s. 62 of the 
t -mnty Courts Act. R. S. O. <■. 66. Hab- 
rw-k v. standi»h, 20 !.. T. 320. 19 P. R.
106.

County Courts Tender be for' action— 
Payment into Court -Recovery of $20 more 
than sum paid in — “ Recovered.'’] The 
plaintiff claimed $333.19 for certain cattle 
sold to the defendant, who pleaded tender of 
$.’>90 and payment into Court, and not in
debted as to the remainder of the claim. 
Judgment for the plaintiff was given for 
$820. The taxing officer allowed costs on the 
scale “over $260 to $6tM>:’*—Held, on review 
of the taxing officer's ruling, that the amount 
recovered by means of the action being only 
$20. the costs should have been taxed on 
th» scale “ over $10 to $26." Mel.ran v. 
/tore, 7 W. I,. R 306. 13 R. C. R. 292.

County Court notion ! —Increased coun
sel fees allowed in County Court action, 
under R.C. Rule 689, amount involved being 
over $500, difficult questions of law being 
involved. Blundell v. Anglo-Am. Fire In». 
Co. <1909», 12 W. L. R. 104.

Connty Court jurisdiction —Ascertain
ment of amount—Set-off. Smith \. Toronto 
General Hospital Truster», fi O. W. R. 999.

Connty Court Jurisdiction Trespass 
to land—Amount involves—Title to land.]— 
Plaintiffs were owners of the remainder in

a farm valued at $1,600, and defendant Reece 
was life tenant thereof, and defendant Payne 
a purchaser from her of timber on the farm. 
The action was for an injunction and damages 
for cutting and removing the limber. The 
trial Judge found for plaintiffs (1 u. \V. R. 
616), and assessed the damages at $9Ht to 
be paid into Court and paid out to plain
tiffs on death of defendant Reece, who was to 
have tlie interest in the meantime. This judg
ment was varied h.v a Divisional Court (2 
<>. W. K 11*1. 23 C. L. T. 107. 6 O. I* R. 
350), by direeting that defendants should at 
once pay i<> plaintiffs $180. The defences 
having raised the question of title to an inter
est in land of a greater value than $200. and 
therefore tho action would not be maintain
able in a County Court by virtue of s.-s. 1 of 
s. 22 of the Act, therefore plaintiff's costs 
were taxed on the High Court scale. White- 
sell v. Reece, 4 O. W. R. 403, 9 O. L. R. 182.

Criminal libel (Criminal Code, s. 835.] 
—(Jua-re. where costs are taxable under s. 
835 of the Criminal Code, on what scale 
should they be taxed? Mchol v. Pooley, 9 
B. C. R. 303.

Demand for assignment—Contestation
Examination for discovery—Fee,]—When a 

demand of assignment is successfully con
tested. the costs will be of the class of action 
of the amount of the debt involved.—An ex
amination on discovery does not justify taxa
tion as in an action settled after inscription 
for enqutte, but docs equitably justify a fee 
similar to the one provided by No. 40 of 
the old tariff. Imperial Laundry Co. v. 
llurtubisc, 8 Que, P. R. 209.

Detention of goods •Indûment for re
turn—Damages. | The plaintiff in an action 
for detention of a horse, alleged to be of the 
value of $1,000, recovered judgment for Its 
return the $10 damages: — Held, against 
the contention of the defendant, that costs 
should be taxed as in an action under $HM>. 
or on the lower scale of the tariff; that, in 
the absence of evidence to the contrary, the 
value alleged in the statement of claim should 
be treated as the real value for purposes of 
taxation. Allison v. Christie, 2 Terr. L. R. 
279.

District Court—Action beyond jurisdic
tion of County Court—Discretion of District 
Judge as to scale of costs Rules of Court 
Application o/.J—Where, in an action tried 
before a District Court Judge, without a jury, 
then- is a recovery for an amount beyond 
the jurisdiction of the County Courts, the 
Judge is not compelled, under *. 11 of the Dis
trict Courts Act. R. S. O. 1S97 1<>9. rend
in the light of the Rules of Court applicable 
thereto, either to withhold costs altogether or 
to grant a certificate therefor on the High 
Court scale. He has a discretionary power, 
and may certify for costs on the County Court 
scale only. Schaeffer v, Armstrong, 12 O. L. 
It. 40. 8 O. W. R. 604.

Division Court—Title to land coming 
in question—Removal of action into High 
Court—County Court costs. Thurston v. 
Brandon, 12 O. W. R. 1228.

Division Court jurisdiction — Ascer
tainment of amount — Promissory note.] —
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Held, that the debt in thin ease was not 
cognisable by 11 Division Court, the claim 
being for more than $100 and n<>t ascertained 
by the signature of the wife (the principal 
debtor! ; that the note signed by the husband 
could not be treated as an ascertainment, it 
not having been signed by him as her agent, 
luit on his own behalf; and therefore the 
costs should be on the scale of the County 
Court in which the action was brought. 
I)a,vidson v. McClelland, 21 C. L. T. 1H8. 82 
O. It. 382.

Division Court jurisdiction—Balance 
due on contraet signed by defendant — Ex
trinsic rridinee.] — In an action in a County 
Court for $37.50. the balance due on a build
ing contract of $475. signed by the defendant, 
where extrinsic evidence was required to 
shew performance of the contract by the 
plaintiff, and for $27.35 upon an open ac
count, ns against which the defendant was 
allowed upon his counterclaim $25 for defec
tive work and material:—Held, that a Divi
sion Court would have had no jurisdiction, 
and that the plaintiff was entitled to his costs 
on the County Court scale. / re Graham v. 
Tomlinson, 12 P. It. 3*57. and /n re Sawyer- 
M asst y Co. v. Parkin, 2.S O. It. <102. not fol
lowed. Kinney v. Roche, 8 I*. It. 515, ap
proved. MrDermid V. McDermid, 15 A. It. 
287. followed. Krrutziyer v. Brox, 21 C. L. 
T. 139. 32 (). It. 418.

Drainage Act—Reference.] — Section 
113 of the Drainage Act. H. S. O. c. 22*1. 
providing that the tariff of the County Court 
shall he the tariff of costs under that Act. 
applies only to actions which ought pro- 
perly to have been instituted by notice under 
s. 93. and not to actions referred under s. 
94 which might properly have been brought 
at common law without reference to the 
Drainage Act, and which are referred to the 
Referee because the Court thinks they may be 
more conveniently disposed of h.v him. Mr- 
('ullorh v. Caledonia, 20 (*. L. T. 95, 19 P. 
R. 115.

Drainage Act—Reference.j—Where an 
action is brought to recover damages for in
jury to property h.v the construction of drain
age works, and the claim is within the scope 
of s. 93 of the Drainage Act. It. 8. O. c. 220. 
under which proceedings before the Drainage 
Referee may be taken without bringing an 
action, and an order is made referring the 
action to the Referee for trial, the costs 
should he taxed according to the tariff of 
the County Courts, under s. 113. Moke v. 
Onnabmek, 20 C. L. T. 108, 19 P. It. 117.

Fees of arbitrator Amount of award. \ 
—The scale of costs of a motion to tax the 
costs of an arbitrator is determined by the 
amount of the award, and not by the amount 
of the arbitrator's fees. ProvineiaJ Light, 
llfut it Power Co. v. l.afleur, 10 Que. P. 
R. 51.

Goods sold—J mount in controversy — 
Change pendente litr- Appeal for costs.]— 
The plaintiffs brought an action in a County 
Court for $175.55. the price of goods sold. 
The defendants had rejected the goods on 
the ground that they were not up to sample. 
After delivery of the statement of claim the 

c.c.L.—33

plaintiffs sold the goods, and delivered an 
amended statement of claim, in which they 
gave the defendants credit for the proceeds 
of the sale, and proceeded with their action 
for the balance $77.90. The trial Judge 
found that the goods were equal to sample, 
and gave the plaintiffs judgment for $77.90.— 
As to costs he held tnat by their amended 
statement of claim the plaintiffs* cause of 
action became an entirely new one, and solely 
une within the jurisdiction of a Division 
Court, and for this reason they were entitled 
only to Division Court costs, and the defend
ants were entitled to set off the exeess of 
their costs incurred in the County Court:— 
Held, that an appeal lay to a Divisional 
Court, notwithstanding that costs only were 
Involved, because the judgment appealed from 
shewed that the trial Judge had proceeded 
uii"ti a wrong principle. Held, also that the 
plaintiffs, having properly brought their ac
tion in the County Court, should not he de
prived of their costs of such action by what 
they had done pendente litr. and were entitled 
to costs on tin- County Court scale, drove 
v. Bender, 20 C. L. T. 95.

High Court notion against several 
defendants — Judgment against one for 

— Judgment against another for 
$H0.tn without costs—Taxation of costs by 
ta ring officer on High Court scale — Costs 
should Iw on County Court scale.]—Plaintiff 
recovered judgment against defendant for 
$198.15 with costs in a High Court action. 
The taxing officer allowed costs on High 
Court sen . Defendant appealed on ground 
that costs should he allowed on County 
Court scale.—MiddYton. J.. held, that the 
appeal should be allowed and the hill be re
ferred hack to the taxing officer under C. It. 
1132. the action being one within the proper 
competence of the County Court. Costa of 
appeal and former taxation to defendant*. 
Jackson v. Hughes (1910). 1(1 O. W. R. 
01(1, 2 O. W. N. 15.

Increased jurisdiction of County 
Court — “.1* being due.*'] — Action for 
$300 balance due on contract for building a 
house. Defence, contract not completed ac
cording to plans and specifications. Amount 
duo not ascertained by signature of defend
ant:—Held, çm appeal, that costs should he 
taxed on High Court scale. Amyof v. Sugar- 
man, 13 O. W. R. 429. Appeal allowed, 924.

Interim injunction—Mu nicipal by-law.] 
—The fees upon a petition for interlocutory 
injunction in an action to set aside a munici
pal hy-laxv. are fees of second, not of first- 
class actions. Beltril v. Jodoin, 7 Que. P. 
R. 77.

Interim injunction. 1 -The costs of an 
interlocutory injunction will l»e taxed as in 
an action of the same class as is the action 
of which it is incident. Jodoin v. Bclail, 7 
Que. P. R. 222.

Intervention — Amount in controversy 
in principal action.]—The class of an inter
vention which has been dismissed, is deter
mined by the amount in controversy in the 
principal action, and not by the amount of 
the claim of the intervener. Garitpy v. 
Chartrand, 10 Que. I*. It. 155.
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Judgment debtor - Second judgment 
turnin',',* Slition to set aide—Collect ion of 
Debt» Ordinance, net*. II. IS.]—The costs of 
a motion upon summons to test the validity 
of i M-i-omi summon* for the examination of 
i judgment debtor ( 2 \V. I,. R. 216). were 
held, taxable on the scale of costs applicable 
to any other motion in the original action, 
and not within the provisions of aeca. 11 and 
13 of the Ordinance respecting the collection 
of debts, ch. ft of 1904. Broicnlee v. Had* 
11910), 14 W !.. R. 530.

Jurisdiction of County Court - tarer-
tuintnent of amount—Action for price of 
good*—Reduction of chum I,g trial Judge. | 
—In an action in the High Court for $34i>. 
the balance of a $790 account for logs sold by 
the plaintiff to the defendant. $4."iO of which 
was paid before action, the trial Judge found 
that tin- sale was made as contended by the 
plaintiff, but reduced the amount by $20 
for some togs not received by the defendant : 
—Held, on an appeal from the ruling of a 
taxing officer, that the plaintiff was entitled 
only to County Court cost*, and the defend
ant to a set-off. The sum of $.140 la-itig an 
ascertained amount, the reduction of it by 
the trial Judge did not affect the ascertain
ment. Hr own v. Hoir, 14 P. It. distin
guished. Lovell v. Phillips. 23 C. L. T. 114. 
5 O. L. It. 235, 2 O. W. It. 119.

Jurisdiction of County Court—Ascer
tainment of amount—Promissory note—Con
sideration. Hahhein Iron <f Steel Work» V. 
Dominion Carbide Co., 2 O. \V. It. <$, 170.

Jurisdiction of County Court—Ascer
tainment of amount. Williamson v. L'U Za
bi tktown, 2 0 « R :-77. 8 <* W It 742.

Jurisdiction of County Court—Ascer
tainment of amount claimed. Minerva Mfg. 
Co. v. Hoche, 1 O. W. It. 530, 722.

Jurisdiction of County Court —Ascer
tainment of amount of money demand. llas- 
tedo v. .Simmons, 2 O. XX*. It. 866, 955.

Jurisdiction of County Court Title 
to land—(irotring grot* — Application for 
King'* Bench—Cowfe. j—As the title to land 
was not in question, and the County Court 
had jurisdiction, plaintiff was refused a fiat 
for King’s Bench costs. Fredkin v. Wine», 
9 W. L. It. 393, affirmed. 11 XV. L. It. 318.

Jurisdiction of Division Court —Ac
count—Bn lance—Ascertainment—Settled ac- 
*■<»«int. Taggart \. Bennett, - < ». W. R. 1st. 
419, 513.

Lump sum — Injunction motion.]—The 
costs of the advocates of the respondent un
der a judgment dismissing, after hearing a 
petition for an injunction, were fixed upon 
application to the Judge at $50. National 
Typographic Co. v. Dougall, 5 Que. P. It. 162.

Miner's Lien Ordinance—Provisions a» 
to conta—Practice—Dinretion—Several lien
holders joining in one proceeding.] —Three 
lien-holders joined in one action which was 
dismissed. The union of the claims brought 
the action up to an amount giving the high
est scale of costs :—Held, that defendants

are entitled to recover costs of one action on 
the scale uf the a mourn involved in the 
united action. Lareau v. Olaen (19091. 12 XV 
!.. It. 465.

Motion for particulars — Prothono- 
tnry.\—A motion lor particulars is nil ordin
ary motion. 2. If an action is discontinued 
after such a motion, the costs of the defend
ant's advocate will be those of appearance 
and motion and noi those under art. 7 of the 
tariff. The fee of the prothonotary i~ also 
that of a motion, and not of an exception. 
(Jingraa v. Finley, 5 Que. P. R. 118.

Opposition to sale Clan» of action 
—Court of King'a Bench—Amount in con
troversy—Inaolvcnt estate. |—On an opjHisi- 
tion to the sale of personal and real pro
perty, tlte fees, in tile Court of King's Bench, 
will be the same as on llie original a*' ion. 
that being the limit of the plaintiff's iti"r- 
est, and consequently the value in contest. 
—2. Ou an intervention against a demand of 
abandonment, based upon the fact that a prior 
abandonment has already been made and a 
curator apiHjiuted thereto, the value in con
test is the value of the insolvent estate. 
Henderson v. Harbec. 8 Que. P. It. 126.

Order as to—Jurisdiction of trial Judge.] 
—In a Supreme Court action, the trial 
Judge has no jurisdiction to order coats on the 
County Court scale on the ground that the 
action might or should have been brought 
in the County Court. Russell v. Black, It) 
B. C. It. 326.

Overholding tenant—Summary proceed
ing to eject—Landlords and Tenants Act, R. 
S. .1/. (1902), c. US. t. 19. Held, that the 
costs of such proceedings are taxable on same 
scale as an action in the King's Bench. Re 
West Winnipeg Development Co, <6 Smith 
(1910), 15 XV. L. It. 343. Man. L. R.

Payment Into Court—Amount recov
ered by plaintiff beyond that paid into Court. 
Johansen v. Elliott, 7 XV. L. R. 785.

Payment into Court—Inquiry as to cre
ditors' claims—Certificate for County Court 
costs—Setoff Discretion.] Under 
19. s. 3 (O.). the equitable jurisdiction of 
the County Courts, which had been taken 
away by the Law Reform Act «>f 1868, was 
restored to that Court, so that it has equit
able jurisdiction where the subject matter 
involved does not exceed $200. An action 
having been brought to set aside an alleged 
fraudulent conveyance of certain lands to 
the defendant, a lis pendens was registered, 
and by a consent order was vacated on pay
ment of $300 into Court, witli a provision 
that creditors should file their claims. Claims 
were filed to over $200, adjudicated upon hv 
the * faster, and fixed at $189.47, the amount 
found to be due to the plaintiff being $96.20. 
for which judgment was given with costs 
on the lower scale; the Master giving n certi 
licate that his ruling was that tlte plaintiff 
was entitled to costs on the t'oitnty Court 
m ale, without any right of set-off :—Held. 
that the Master’s order as to costs should 
not b.> interfered with. Halliday v. Ruther
ford. 23 C. L. T. 200.
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Payment of money into Court with 

defence — Acceptantr in satisfaction — 
t mount within jurisdiction of inferior Court 

—Con. Rule* Jj2a, 1182, 1188.1 When* mon.1)’ 
is paid into Court by the defendant with his 
defence, and taken out by the plaintiff in 
satisfaction to all the cannes of action, the 
plaintiff is entitled to tax his costs on the 
scale of the Court in which the action is 
brought, even where the amount paid in and 
accepted is within the competence of an in
ferior Court.—Construction of Con. Rules 
tJTi, 1132, 1 l.'ti.— Habeoek v. Standish, It) V. 
It. It).'*, and MeSheffrey V. Lanagan, 20 L. It.
1 r. 528, approved. Order of a Divisional 
Court affirmed. Stephens v. Toronto R. IV. 
Co., 9 O. W. R. 259, 13 O. L. II. 303.

Petition—Contestation—Counsel fees, | — 
The fees of an advocate upon a petition under 
Art. 87*1. V. I*., upon which there has been 
contestation by writing, inscription, examina
tion, and hearing, are the fees of an advo
cate in an action of the second class, but 
there can he no fee at the hearing. Moreau 
v. iitlinan, 4 Que. 1‘. It. 380.

Petition to appoint sequestrator. |—
All the fees ou a contested petition to ap
point a sequestrator are governed by s. 102 
of the tariff, not by ». 12 or 28, and the 
attorney is entitled to all the fees of a third- 
class action. Chalmers v. Shoe Wire drip 
Co., 5 Que. V. R. 73.

Petition to quash municipal by-law
— Interlocutory injunction — Taxation — 
Items. |—On a motion for the revision of the 
taxation of the respondent's costs of a motion 
for an interlocutory injunction incident to a 
petition to quash a by-law, made by virtue of 
Art. 4381). it. S. Q., the Court will allow a 
muieral fee of $50, and will disallow a fee 
d'audition ; a demand for an injunction 
grafted on an action of this nature, is itself 
of the same nature, and the costs thereof 
ought to be taxed as of the second class; the 
amount payable t-> the prothonotary on the 
answer to an application for au interlocutory 
injunction is $1, as fixed by art. 24 of the 
tariff, and not the amount payable on a 
pleading on the merits; and the Court can 
not, ou a taxation, refuse to allow the fee 
payable on each affidavit filed in support of 
the petition or against it. Cameron v. West- 
mount, 7 Que. I\ R. 58.

Petition to set aside injunction or
der | The costs of an advocate upon a 
petition to set aside a judgment granting an 
interlocutory injunction before issue of the 
writ of summons, not being provided for by 
the tariff, will, under art. 12 of the tariff, be 
taxed upon the scale applicable to analogous

f»roce.*dings ; and a petition to set aside a 
udgment in an ordinary case is an analogous 

proceeding. Ozone Co. v. Mapsivotte, 5 Que. 
P. R. 176.

Quantum — Statute limiting — Con
struction—Interlocutory application and ap
peal.]—A motion for an interim injunction 
is an interlocutory motion or application, and, 
although an appeal from an order granting 
it is taken to the Court of Appeal and there 
allowed with costs, such costs and nil other 
costs of the action payable by the opposite

party are limited to $300, and actual dis
bursements, by s. 1 of the Act 7 & 8 Edw. 
VII c. 12.—Section 2 of the Act only 
applies to appeals to the Court of Appeal 
from the final disposition of an action or pro
ceeding in the Court of King’s Bench, and 
therefore does not apply to au appeal from 
an order granting an interim injunction. 
Tra.ders Hank V. Wright, 8 W. 1,. It. 747, 17 
Man. L. R. *H)5.

Record transferred — Itilutory exiep- 
tion—fee. |—If a record is transmitted t<* 
another Court, the defendant's fee will be 
as on a dilatory exception maintained (art.

1. plus a fee for thy transference of the 
record. Connolly \. McCarron, 8 Que. 1*. 
R. 1D2.

Revendication of insurance policies
—Amount involved.]—In an action of reven
dication <>f insurance policies, which repre
sented tin- face value of over $200. the costs 
should be granted according to the actual 
value of tile titles, not according to the value 
which the titles represented, Iiouehard \. 
HHu, 0 Que. V. R. 44.

Scale of costs- - Division Court—Appeal 
to Divisional Court of High Court—Motion 
to extend time—Jurisdiction—II. S. O. 1SU7 
e. 00, s. 151). Whalen v. Wuttie, 12 O. W. 
R. 156.

Set-off reducing; claim to lower scale.
Starratt v. Benjamin, 2 E. L. R. 35.

Superior Court — Intervention on ap
peal. |—The costs of contestation of an inter
vention on appeal (to the King’s Bench) will 
be taxed according to the tariff of the Super
ior Court which would apply to such contes
tation if it were made in the Superior Court. 
McXolly v. Préfontaine, 4 Que. 1\ R. 125.

Supreme Court—County Court.J — The 
costs of an action in the Supreme Court, 
which might have been brought in the County 
Court, are not necessarily taxable on tie* 
County Court scale. Royal Hank v. Harris, 
8 R. C. R. 368.

Tariff Interpretation—Class of action.] 
—The allowance of costs, being a matter of 
statutory declaration and not of right, cannot 
exceed the limits defined by the text of the 
statute. Therefore subdivision 7 of the 
second class of the tariff must apply to the 
allowance of costs in an action for the re
scission of a winding-up order and appoint
ment of a liquidator to a company, although 
financial interests may be involved in the 
suit, which, if they formed the subject of the 
conclusions of tin- action, would bring it 
within the first class for the purposes of 
taxation. Stimson v. Xurth-Wcxt Cattle Co., 
12 Que. K. R. 305.

Taxation — Set-off.]—Plaintiff recovered 
judgment in the Supreme Court of Alberta 
for $372 witli District Court < osts :—Held. 
there is no right to the defendant to set-off 
his costs of S. C. scale. Little v. Whiteley 
(IDO!)), 12 W. L. R. 211.

Taxation on County Court scale—Ap
peal dismissed — Con. Rule 1132 does not 
apply—Motion for leave to appeal—To Divi-
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sional (’ourt —Dismissed with cost»—Fixed 
at $10. //<Wm.« v Rrtady ( IKWl, 18 1». It. 
79. is still guod law. \l<Ilhurg*y v. Quern 
<1911», 18 O. W. R. 7«t3. 2 O. W. N. 781, 
816.

Transfer of action -Security for costa 
—Event — Revision of taxation — Jurisdic
tion.)—The fee of the defendant's attorney 
on h declinatory exception which was m:,in- 
iiitiHl the Court ordering the transmission 

of the record of another district, is tha; pro
vided for by Art. 7 of the tariff.—2. When a 
motion for security for co-ts is granted, costs 
to follow suit, and the record is subsequently 
transmitted to another district, the costa will 
follow the hual judgment in the case, and 
not the judgment maintaining the declinatory 
exception and ordering the transmission of 
the record.—3. Where, in an action brought 
at Montreal, where the transmission of the 
record to Quebec was ordered, the prut hono
rary, at Montreal, taxed the defendant's bills 
of costs, the Judges of the district of Mont
real are competent to revise such taxation, 
notwithstanding the judgment ordering the 
transmission of the record, t'an. Mutual 
Loan d 1. t’o. v. Tanguay, 3 Que. I*. R. 436.

Transfer of action. |—Where a cause 
begun in the Circuit Court is transferred by 
the Court, of its own motion, to the Superior 
Court, by virtue of art. 171, C. P.. the costs 
will be on the scale appropriate to the amount 
in ontroverey in the action. Item 108 of 
the tariff has no application, there having 
been no évocation, Duval v. Moffatt, 3 Que. 
P. R. 8i5.

Trespass — Title to land — Pleading— 
Division Court jurisdiction—Rule 1132—Set
off. Hums v. Hewitt, 10 O. W. It. 757.

Trespass to land- Title — Pleading — 
Amendment—Terms—Disin tion.J—In an ac
tion in the High Court for trespass of land, 
of greater value than $2»x». the plaintiff al
leged his tenancy and occupation ; the defend
ant. in his statement of defence, denied both, 
and asserted title and right to isissession 
in himself, and also pleaded leave and license. 
About two weeks before the trial the defend
ant gave notice of motion for leave to amend 
by withdrawing bis denial of the defendant's 
tenancy, and occupation, and expressly admit 
ting both, and withdrawing his own claim 
to right of possession. Leave to so amend 
was granted at the trial, terms as to costs 
being reserved. The jury found against the 
defence of leave and license, and assessed 
the plaintiff’s damages at $1, for which a 
verdict was entered :—IIeld, that the original 
defence raised an issue of title, and it not 
having been amended until the trial, the 
plaintiff was obliged to go to trial in the 
High Court, and was entitled to his costs 
on the seale of that Court :—Semble, also, 
that as a matter of discretion under Rule 
1130, and perhaps also ns a terra of allowing 
the amendment, the same disposition of the 
costs would be made. Hlack v. Wheeler, 24 
C. L T. 294, 7 O. L R. 548, 8 O. W. B, 188

Trespass to land — Title — Verdict for 
$100 — Jurisdiction of District Court. | 
Where an action for damages for flooding 
and other trespasses to the plaintiff’s lands 
situated in the Parry Sound district was

brought in the High Court, and the title 
to the land was brought in question, and. 
though no evidence was given as to its value, 
it could not reasonably be contended that it 
did not exceed $200, and clause Id) of s.-s, 
2 of s. 9 of R. S. O. c. 109, giving jurisdic
tion to inferior Courts, where the land is un
der such value, not applying to such dis
trict. and the Judge at the trial having 
found for the plaintiff and directed judgment 
to be entered for him for 8100 damages, with 
the costs of the Court having jurisdiction 
to such amount, without any set-off. the 
plaintiff was held entitled to tax his costs 
on the High Court scale. Decision of Anglin, 
•I . < t. w r. flOl, affirmed, Seely \.
Parry Sound River Improvement Co., 24 C. 
L. T. 349, S O. L. R. 128. 3 O. W. R 001. 
778.

Trespass to land - Value of land—Pay
ment of $1 into Court — Acceptance by 
pluintiff.]—In an action for trespass to land, 
valued at over $200. in which the plaintiff 
claimed $1.000 damages, and no question of 
title to land was raised, the defendant paid 
$1 into Court, and the plaintiff accepted it : 
—Held, that the plaintiff was entitled to 
his costs on the High Court scale. Itabcork 
V. Standish, 10 P. R. 195, followed. Chirk 
v. Toronto Electric Light Co., 12 P. R. 58, 
and Tobin v. MctSillis, ib. (50 n., commented 
on. JfcKelvey v. Chilman. 215 C. L. T. 114, 
5 O. L. R. 263, 2 O. W. R. 118.

Verdlet less than $400.]—In an ac
tion tried by Judge and jury, for damages 
for breach of contract, where plaintiff claims 
more than $1,000, costs will follow the event 
if plaintiff recovers substantial damages, al
though amount of verdict is less than $400. 
a sum recoverable in District Court. Potter 
d McDougall v. Grierson (1909). 10 W. L. 
R. «10; 2 AHA. L. R. 120.

Will—Class of action—7’ariff.]—The tar
iff of advocates includes in the first class of 
actions, personal, real, and mixed actions 
where the amount in controversy exceeds 
$1.000, and in the second class all actions
which do not full within the first class, and
as to which no other provisions are made. 
An action to declare a will void and to estab
lish an earlier will, although the plaintiff, 
if successful, would indirectly obtain the 
right to an estate worth $15,000, falls within 
the second class. Qaudry v. Dubois, 2 Que. 
P. R. 403.

Withdrawal of part of claim—Tax
ation of costs—IFtfars* fees—Foreign wit
nesses.) — The fact that the plaintiff, in an 
action against the defendants to recover 
$1,106.28. being $770.85 for the value of 
goods which had been intrusted to the de
fendants to he carried, but had not been 
delivered by them, and $388.40 damages 
caused by the default to deliver, has filed a 
retraxit in the course of the suit for $388.73, 
because the goods have been delivered to him 
after the commencement of the action, does 
not take away the right to have his costs 
taxed as In an at'ion of the first class.—2. 
The taxation of witnesses suhpevnaed out of 
the jurisdiction may be revised even when no 
objection has been made when such costs
were being taxed, if the total amount of the 
costs, as taxed, exceeds the cost of a com-
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mission to examine such witnesses. Roth- 
child v. ('an. Par, /fir. Co., -1 Que. 8. C. 
3 IS. 5 Que. I*. R. 39.

3. Security fob Costs.

Absence from jurisdiction. Wallace 
v. /fan* of Montreal. 1 K. L. R. 232.

Absence from Province Change of re
sidence. |—The plaintiff was a non-resident 
of the province. The defendant applied for 
an order fur a stay of proceedings until se
curity for costs should be given. At the re
turn of the summons, on shewing cause, au 
affidavit of the plaintiff was read in which 
she stated that she had. after service of the 
writ of summons, moved into the province, 
and intended residing in the province until 
after the termination of her suit.—Held. 
that the defendant was not entitled to secur
ity for costs. Violette v. Martin. 20 C. L.
T. 88.

Absence from Province■--IEvidence — 
lturden of proof -Bailiff*» return.]—Where 
a dilatory exception was made by the defend
ant alleging that the plaintiff had left the pro
vince since the institution of the action, and 
asking for security for costs before pleading, 
tlie bailiff’s return upon a subpuma, to the 
effect that be was unable to find the plain
tiff. and that he had been informed that the 
plaintiff had left the province, was sufficient, 
at the hearing of the exception, to throw the 
burden of proof upon the plaintiff to shew 
that he was still domiciled in the province. 
Heamolt v. Bariaky, 3 Que. P. It. 192.

Absent plaintiff — Absence in another 
province—Return to Ontario—Intention to 
remain—Evidence — Discretion — Appeal. 
(lagne v. Can. Par. Run. Co., 3 O. W. It. 924.

Absent plaintiff — Acquisition of resi
dence in jurisdiction prudente lite—Tempor
ary or permanent residence. Harry V. Osha- 
tea Canning Co.. 3 O. V. It. 19<>.

Absent plaintiff -Extension of time- 
procuration—Want of authentication — Con- 
teatation. | — The procuration of power of 
attorney furnished by plaintiff resident out 
of the province may be allowed to stand 
although not properly authenticated, if the 
right of the defendant to contest the veracity 
of it be saved.—2. The Court may, for suffi
cient cause, extend the delay first allowed 
for the furnishing of security judiratum rolvi 
ami of the procuration ad litem. Herthiaume 
v. IIirreboudt, 13 Que. K. R. ISO. «I Que. P. 
R. 80.

Absent plaintiff - Fixed place of abode 
—Domini-]—The plaintiff, an Italian, was 
engaged at Montreal, in the service of a 
railway company, until the end of 1904 ; 
and. at the time he commenced his action, 
he worked for this company at Cross Igike, 
in the province of Ontario. The writ of 
sumnioi a described him aa of Montreal : and 
the pla< of his domicil or residence before 
his arrival at Montreal was not shewn. The 
defendant having, by “ dilatory exception,”

demanded security for costs and procuration : 
—Held, that the plaintiff did not reside at 
Cross Lake, his being in that place not con
stituting a residence within the meaning of 
Art. 179. C. P. C. The residence of a party 
is the place where he usually and ordinarily 
dwells and has a fixed abode. Cilla v. Cor- 
dasco, 29 Que. 8. C. (18.

Absent plaintiff -Intention to return.] 
—The filet that the plaintiff proposes to re
turn to reside in the province of Quebec, 
while In- does not actually reside there, does 
not withdraw him from the obligation to give 
security for costs. Marino v. Younghcart, 
9 Que.'p. R. 355.

Absent plaintiff — One of aereral.] — 
Where one of the plaintiffs lives in the United 
States, he will tie ordered to give security for 
costs. Kirk v l.amontugne, 9 Que. P. R.
17.7.

Absent plaintiff -Property in jurisdic
tion — Burden of proof—Building society— 
Terminating shares. Daniel v. Hirkbeek 
Loan and Sanngs Co., 5 O. W. It. 757.

Action against municipal corpora
tion Von-repair of high trap—Peraonal fn- 
/im'ni.l—Article 793 of the Municipal Code, 
which requires a person who sues a muni
cipal corporation, of which he is not a rate
payer. on account of non-repair of the roads 
and pavements of the municipality, to de
posit a sum of $10 with the clerk <>f the 
Court at the time of the issue of the writ of 
summons, as security for costs, applies to 
actions for damages for injuries caused by 
non-repair, and not merely to actions for the 
penalty provided by Art. 793. Lalonge dit 
(San,•o)i v. Nf. Vinecnt de Paul. 23 Quo. 8. C.
<r».

Action bronght by liquidator in 
name of company in liquidation - -Lia
bility for costs Assets of company- Under
taking of liquidator. Toronto Cream <f 
Hatter Co. v Cm u n Hank. 9 O. W. R. 543. 
71S. 10 O. W. It. 521

Action by infants resident abroad by 
next friend Application refused by trial 
Judge ns being too late—Action dismissed 
without costs—Appeal to Divisional Court 
by plaintiffs—New motion by defendants for 
security dismissed on all grounds without 
costs. Belanger v. Helanger ( 19111, 18 O. 
W. R. 842. 2 O. W. N. 895.

Action by infant s tutor Infant out 
of the jurisdiction—Tutor irithin.|— If an in
fant is living out of the province of Quebec 
with his tutor to the person, the tutor to the 
property, although himself resident in the 
province, must give security for costs of an 
action in respect of the infant’s rights. Cal
ien v. Daly, 9 Que. V. R. 249.

Action by solicitor, for libel—R. S.
O. 1897. e. 98, s. 10—Criminal charge—Bar
ratry—Action not trivial or frivolous. Mac
kenzie v. (loodfelloic, 13 O. W. It. 30.

Action for libel—R. H. M. 1902 r. 97. 
t. 10--King's Bench Art, Rule 978.]—Action 
for libel. Security for costs to the amount
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of £100 iind l«‘»n order"' The trial was 
aliortivy ill** jury having di-agreed. Notice 
of trial has again been served, and the de
fendant now applies for further security. 
The Referee i.rdenil this to be given and an 
appeal therefrom was dismissed. Adcock v.
1 lanitoba Free Prêt» (1909), 12 XV. L. R.
142.

Action for libel- II. S. O. 1*97 c.
<‘*S. < 10—Insolvency of plaintiff—Criminal 
charge. Pringle v. Financial Pont Co.. 12 (). 
XV. It. 912.

Action for libel in newspaper — 0
Edw VII. c. 40. s. 12—Property of plaintiff 
available P- answer <-osts—Vnsatisfied execu
tion and chattel mortgage against—Master in 
f’hnmhers ordered security to he given — 
Britton, J.. affirmed the order—Plaintiff to 
have four weeks to furnish security—Costs 
in cause to defendants. l/< I'ritg v. Ottawa 
Free Pres» Co. (1911», 18 O. W. it. 14ti. 2 
O. XV. X 613, 7«l.

Action for slander of married wo
man — Defences — Denial — Privilege — 
Financial ability of plaintiff — Burden of 
proof. Panard V. Moore, 11 O. W. It. 01.

Actions against magistrate and con
stable- II. .< O. IM7. «. HU. ». I Infra 
ring — Criminal Code — S». 1131, lift—/ 
Edw. 17/. c. 12. ». 10.]—On motions by 
defendants, magistrate and constable, in an 
action for trespass and false imprisonment 
for security for costs, it was objected that 
above Act and Amending Act were ultra 
vires of Outario legislature : — Held, no 
effect could be given to this objection at this 
stage. Security ordered. Titchmurnh v. C,ra- 
hajn; Titclimnr*h V. McConnell (1909). 14 
O. XV. It. 277

On appeal it was held that where a magis
trate had jurisdiction over the subject matter 
and his conviction was set aside on grounds 
that he had failed to set out certain things 
in writing, which left the warrant for arrest 
defective on its face, it was held, that the 
magistrate was acting within lus jurisdiction 
ami was entitled to the protection of K. S. 
it. i ;s'i»7 '. ss. >. 9, and therefore entitled 
to security for costs. Ibid, 14 O. W. R. 4*19, 
1 O. XV. X. 27.

Affirmed 14 O. XV. It. «90, 104.1, 1 O. W. 
X. 21 IS

Kee S. C. (1909), 13 O. W. It. «18. («3.

Additional on appeal. ]—Plaintiff hav
ing set down an appeal to Divisional Court 
defendants were granted an order for addi
tional securities for costs for such amount 
ns a taxation may shew to he reasonable ami 
proceedings stayed until such security is 
given. Stow v. Currie (1910). 1.1 O. XV. It. 
210.—Plaintiff appealed from above order of 
Master in Chambers. The appellant's coun
sel attack the jurisdiction of the Master to 
make the order, and at all events in respect 
of past costs :—Held, that the Master had 
jurisdiction to make the order and that tIn
application was properly made to him. As 
to the questions whether his discretion was 
properly exercised, and whether the additional 
security should be confined to future costs, 
it was held that the amount of security that 
may he increased or diminished, and as in 
this case security has been given to amount

to $2.000. that security is for all the costs, 
pn-i and future, the increase of that amount 
necessarily makes the security increased up 
pli'-ahle to the same costs, and that if the 
additional security is fixed at $1.000, it is 
all that the plaintiff should be required to 
do to entitle him to proceed. The order 
varied by so providing and by eliminating 
the stay of proceedings, leaving that to he 
governed by C. It. 1208. Costs of motion 
and appeal in the cause. Bentsen v. Taylor,
118931 2 K B. 193. and Tanner v. Wetland 
« 19001. 19 P It. 149. followed. Nfoir v.
• urrie (1910». 1.1 O. XV. It. 383. 20 O. I, It. 
313.—Motion by the plaintiff for the allow
ance of n bond filed for additional security 
for costs pursuant to above orders. The 
Master was of opinion that the condition of 
the bond was defective, and directed that a 
new bond should he filed : but, after that 
direction, the plaintiff elected to pay $1.000 
into Court in lieu of giving n bond, and did 
so. The only order made was one allowing 
the plaintiff to remove the bond from the 
files, and providing that the costs of the mo
tion should be costs to the defendants in tin
ea use. Xtoir v. Currie ( 1190t. 1 O. XV. X. 
521

Additional security to examine de
fendant for discovery at New York. | —
On motion by defendant for additional se
curity for costs, for execution of a commis
sion to examine defendant at New York for 
discovery, held, that plaintiff must give fur
ther security for bond for $3.000 or pay 
$1.800 into Court, unless plaintiffs' assignors 
agree to allow the land in question, ns be
tween themselves and defendant, to be sub
ject in some way to a lien for defendant's 
costs, should the action fail. Colonial De
velopment Syndicate v. Mitchell (19091, 14 
O. XV. R. 007. See 8. C. 14 O. XV. R. 819, 
1 O. XV. N. 134.

Admission that: defendant without 
defence—Counterclaim for malicious arrest. 
Blumensteil v. Fdirardg, 3 O. XV R. 772. 5 
O. XV. It. 341, 790.

Affidavit—Agent- Advocate — Relief.] — 
Rule 520 provides : " XX’hen the plaintiff in 
an action resides out of the Territories 
. . . and the defendant by affidavit of 
himself or his agent alleges that he has a 
good defence on the merits to the action, the 
defendant shall be entitled to a summons to 
shew cause why an order should not issue 
requiring the plaintiff within three months 
. . . . to give security fur the defend
ant’s costs . . . —field, that the agent
must he someone having personal knowledge 
of the facts constituting the defence, and 
the allegation of the existence of a good de
fence must be positive. An affidavit by 
the defendant's advocate that he verily be
lieves the defendant to have a good defence 
is insufficient on both grounds. Stimpson v. 
Ross, 5 Terr. L. R. 4SI.

Affidavit — Information.]—An affidavit 
in support of a motion for security for costs, 
in which the deponent does not say that he 
personally knows that the plaintiff no longer 
has his domicil in the province of Quebec, 
hut simply that some one has told him so. 
is insufficient. Bouragga v. Confederation 
IAfe A »»m., 4 Que. P. R. 284.
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Affidavit of merits — Belief — Suffi- 
dt my. |—On a motion for security for rusts 
it is not n«K'essnry that the defendant should 
swear positively ns to the merits. A state
ment that he believes he has a good defence 
upon the merits is sufficient. Kerr (O. W. > 
Co. v. Loire, .1 W. L. R. 400. « Terr. L. R.
im.

Affidavit of merits—Discretion—Cross- 
emajnination.] —The practice under Rule 520 
of the J. o. (('. O. 1898, c. 21 ». a< to secur
ity for costs, differs from the English prac
tice in making it obligatory upon the de
fendant to file the affidavit of himself or hi< 
agent alleging he has a good defence on the 
merits.—Quare, whether it is necessary to 
set out the grounds of defence. This Rule 
leaves the granting of the security to the 
discretion of the Judge under the circum
stances of each case. The Judge may order 
the deponent to be cross-examined upon his 
affidavit ns to the nature of the nlleged de
fence before deciding the motion. Vnder the 
circumstances of this cas«> the Judge was 
held to have exercised a proper discretion in 
n-fusing security, ('lark v. Hamilton, 21 C. 
!.. T. .‘523, 5 Terr. L. R. 110.

Amount — Interlocutory appi-nl to full 
Court—Consolidation of appeals. Spencer V. 
Drysdale <R.C ), 1 W. L. R. «. 7.

Amount of — Discretion—Reduction on 
appeal. House Inventora Co. v. Lea, 40 N. 
S. R. (504.

Appeal — Chanibern order*. 1—An order 
was made in Chambers allowing the plain
tiff to amend his writ, and another order 
was also made dismissing the defendant's 
application to set aside the writ. The de
fendant by one notice appealed from both 
orders : — Held, two separate appeals, anil 
that security for costs as of one appeal was 
insufficient. Sehl v. TugtreU, 7 15. C. It. 359.

Appeal—Order LVII., Rule 13—Discre
tion—Stav of proceedings. Crowell v. Lon-
gard. 40 N. 8. It. 017

Appeal- /Release of — Grounds of peti
tioner— C. P. 121) Z2}X.l—The surety in ap
peal cannot be released pending the progress 
of appeal on a petition to that effect, with
out tin- consent of the creditor and for the 
sole ri'ason that he has lost confidence in tin* 
d' btor. Cordanco <( Can. Par. 1C. Co. v. 
Frotangclo ( 1910). 11 Que. I*. R. 390.

Appeal Hi vernât of the judgment—/)»’«- 
• harge — Final judgment—C. P. 121).\ — 
Security given in appeal is not discharged by 
the reversal of the judgment of the first in
stance by the Court of Appeal, if the case 
is taken to the Supreme Court, and that the 
security remains available to the interested 
party until the final judgment. Pruneau v. 
Genereuw (19101, 1(5 R. L. n. s. 456.

Appeal — Stay of proceedings—8«*curity 
for costs already incurred. F air grieve v. 
O’MulUn, 40 N. 8. R. (503.

Appeal — Varying decree Calculation 
of in tercet. 1—Decree varied by correction of 
miscalculation of interest. No costs to ap

pellant as a «irrection should have been made 
when minuti-s settled. McKenzie v. McLeod,
(5 B. h. R. 868.

Appeal —11 /«n ought additional security
to be yiven.]—When the security for costs 
given to prosecute a suit before the Court 
of Appeal is declared insufficient, the docu
ments will he sent to the Superior Court in 
order that additional security may be fur
nished Re Dcxlaudcs A St. Jacques (19091, 
10 Que. p. R. 399.

Appeal to Court of Appeal Applica
tion for increased se< urity—Forum. 1 -- Ap
plication for increased security for costs on 
an appeal from the High Court, should not 
la- made in the High Court, but to the Court 
of Appeal or a Judge thereof. f,entaur Cycle. 
Co. v. Hill (No. 2», 4 0. L. R. 493. followed. 
Fitzgerald \. Wallace, 24 C. L. T. (50, 0 O. L. 
R. «34. 2 O. W. R. 1047, 3 O. W. R. 900.

Appeal to Court of Appeal—Poverty 
of apt» liant—Infancy—Divisional Court.]— 
Security for costs of an appeal to the Court 
of Appeal was dispensed with, under the 
power given by Rule 8215. where the appel
lant was an infant suing by her next friend, 
and unable, by reason of poverty, to give or 
procure security, the circumstances being 
that her action had been dismissed by the 
Judge at the trial, following a reported de
cision of a Divisional Court, with which 
the appellant would be met if she appealed 
to a Divisional Court, which she was at lib
erty to do without giving security. Fahey 
v. Jephcott, 21 C. L. T. 156, 1 O. L. It. 198.

Appeal to Divisional Court, Ontario. | 
—Rule 825. providing that no security for 
costs shall be required on a motion or 
appeal to a Divisional Court, does not pre
clude a defendant from obtaining an order 
for security for costs where the plaintiff has 
taken up his residence abroad after a judg
ment dismissing his action without costs, 
from which his appeal to a Divisional Court 
is pending. Arnold v. Van Tuyl, 30 O. R. 
0(13, distinguished. Tanner v. Weiland. 20 
C. L. T. 175. 19 P. R. 149.

Appeal to Divisional Court Right 
of unpaid vendor.]—The plaintiff, after a 
judgment had been pronounced. 14 O. W. R. 
338. dismissing his action, took up his resi
dence out of the jurisdiction, and then ap
pealed to the Divisional Court: Held, that 
he must give security for costs. Tanner v. 
Welland I 1900). V» P. R. 149. followed. 
Heath, rly v. Knight (1909). 14 O. W. R. 
«84.

Appeal to full Court—Delay in ap
plying— British Columbia .Order LVIIL, Rule 
15A. — Discretion.] - Defendants appealed 
to the Full Court.—Held, that it is in the 
discretion of the Court whether security for 
costs will be given. Piper V. Hurnett, 10
W. L. R. 047.

Appeal to full Court, B C] — The
amount of security for costs on appeals to 
the full Court not h«‘ing fixed by the Rules: 
—Held, that in ordinary cases if should be 
$150 in appeals generally. $75 in interlocu
tory appeals, both Supreme and County Court, 
and $100 in County Court appeals not inter
locutory. Rogers v. Reid. 7 B. C. L. R. 79.
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Appeal to Kin* • Bench Application
9f aerurify to further appeal.] -- The bond 
given by a surety for the effective prosecu
tion of an appeal to the Court of King's 
Bench, and rh.- undertaking therein to pay 
the amount of the condemnation which mav 
he ordered if the judgment appealed from lie 
confirmed, applies to a confirmation by the 
Court to which the appeal is made. The 
obligation of the surety in such case In
comes extinct if the judgment be reversed by 
the Court of King’s Bench, and does not re
vive if the judgment of the Court of King's 
Bench be subsequently set aside by a higher 
Court. Judgment in 19 Que. S C. 571. 
affirmed. dutrtin v. Mollcur, *21 Que. S. C. 
2IH.

Appeal to Privy Council—Incrcane in 
ae.eurity ordered on account of length of 
trana<-ript.]—Sum ordered to be dej>osited for 
security of respondents’ costs, on allowance 
of an appeal granted cx parte; upon petition 
of the respondents increased, on account of 
the length of the transcript of the proceed- 
.ngs in the Court below. Boswell \. Kilburn 
(18fiUi. C. It. 3 A. C. 285.

Appeal to Privy Council ]—The nppel- 
lant, in pursuance of the Canada Act. 34 
Geo. III., c. 2. s. 35. tendered his bond as 
security for the due prosecution of the sip- 
pei,I. The I wind. though without sureties, 
an binding only on the appellant, was, upon 
a rule to shew cause, duly allowed. Vending 
thi appeal the appellant died, nnd the same 
was duly revived against the exeuctors. Ap
plication that the executors should give 
proper and sufficient security, or the appeal 
stand dismissed, refused—the Judicial Com
mittee being of opinion that the allowance 
of the security in the Court below precluded 
the respondents from objecting now to the 
form of the bond, and that their appearance 
to the order of revivor prevented the Court 
imposing terms on the uppeilaut — Semble, 
the terni ” proper security." in the Canada 
Act. 34 Geo. III., c. 2 s. 35. means security 
with proper securities, nnd not merely per
sonal. The Court of Appeal in Upper Can
ada having refused to order the Court of 
King's Bench to send up th-- original papers 
and documents on the tile of the Court, but 
not part of the record, their decision was 
affirmed, the Judicial Committee .holding that 
the Court of Appeal was a Court of Error, 
and governed by the same rules as prevail 
in Courts of Error in England. Voice// v. 
Waahbum (1H38), C. U. 1 A. C. 127.

Appeal to Supreme Court. N.WT.—
Extension of lime for moving for security— 
Special eirrumatancra — Poverty of appel
lant.]—The Judicature Ordinance No. 0 of 
1893, s. 504, as amended by Ordinance No. 
7 of 1895, s. 7, provides that “ No security 
for costs shall be required in applications 
for new trials or appeals or motions in 
th<* nature of appeals, unless by reason 
of special circumstances such security is or
dered by a Judge upon application to bo 
made within fifteen days from the service of 
the notice of motion, application, or appeal." 
The defendants succeeded at the trial. The 
plaintiff served notice of appeal, and at the 
expiration of 37 flays obtained an ex parte 
order extending the time for filing the appeal

books. This order was obtained upon an 
affidavit of the plaintiff to the effect that 
owing to poverty lie had been till I lien unable 
in procure sufficient means to meet the cost 
of priming. On the following day lin- de 
fendants took out a summons to extend tIn
time for applying for security for the costs 
of appeal, and for an order for security. The 
defendants’ application was founded upon 
the plaintiff's affidavit, ami a further affidavit 
to the effect that the sheriff was prepared 
to return " nulla bona " the execution against 
the plaintiff for the taxed costs of the ac
tion:—Held, that, inasmuch as the defend
ants' delay in applying for an extension of 
time within which to make their application 
for security for costs of appeal had not pre
judiced tin- plaintiff, the extension should be 
granted.—2. That the plaintiff’s poverty was 
a “ special circumstance " entitling the de
fendants to security for the costs of appeal. 
-1/or/on v. Bank of Montreal, 3 Terr. L. It. 14.

Application—Forum.]—Applications for 
security for costs of appeal to the full Cour* 
should be made to a Judge in Chambers and 
not to the full Court. Itoi/rra v. Heed, 7 B. 
C. L. It. 1X3.

Application by person not a party 
to action—Residence abroad—Actor—Cos is 
of motion. Sparrow v. Kice, 5 O. W. R. 
«$24. t$ O. W. It. «51.

Application for—Onu» — Affidavit—De
fence on mérita.] — On an application fur 
security for costs under Rule 520, the plain
tiff. to have the summons discharged, must 
shew affirmatively that the defendant is me 
entitled to the order.—Where, therefore, tin- 
defendant by his affidavit a I leg- I a good 
defence to the action on the merits, which the 
plaintiff sought to rebut by cross ••xumina- 
tion, be was hehl entitled to the order, be
cause his answers, though alleging certain 
facts not within his personal knowledge, 
shewed that it was not unreasonable to sup
pose that the plaintiff's claim might have been 
satisfied, (Irigga v. drain, 5 Terr. L. R. 501

Application tor— Preliminary exception 
— Advocate'a fee.} — If an application for 
security for costs is made by way of a sim
ple motion. Instead of by preliminary excep
tion, the advocate’s fee will be that of \ 
motion. Tint v. Cordaaeo, 27 Que. S. C. 30.

Application for—Service of <crtificotr 
of depoait.j — A defendant who files a pr.- 
liminary exception demanding security for 
c-osts and who makes the deposit required 
by Art. 1<!5 C. V.. nnd Rule of Practice 40. 
Iml who does not, nt the same time as tie- 
notice of motion is served, serve notice on 
the opposite party of the certificate of the 
prothonotnry setting out the de|s>sit. may 
lie allowed to give this notice to the plaintiff 
when the latter cannot shew that lie has 
been prejudiced by want of notice. WayU 
v. (’lunie, 7 Que. P. It. 22.

Application for—7'imr for moving 
Depoait.]—The notice of a motion for secur
ity for costs must he given to th# opi>osite 
party within three days from the entry of 
the cause. Such motion cannot be beard 
unless there he served with the notice th>- 
certificate of the prothonotnry to the effect
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that a deposit of the sum fixed by the rules 
of practice has been mad*- with the clerk. 
King v. Pelletier. 27 Que. S. (’. .*$7.

Application for cuatody of infant
—Application out of Ontario—“ Proceeding’* 
-Affidavit. Ite (liront, 2 <)• W. It. 88ft.

Application for extension of time 
after dismissal of action. Hutchinson 
f. Twyford (N.W.T.). 3 W L. It. «V

Application for payment out of 
Court- Foreign receiver. Can. International 
Mercantile Agency v. International Mercan
tile Agency, 4 O. W. It. .338.

Application to increase amount —
Waiver of objection. | — A respondent by 
applying to increase the amount of security 
for costs upon an appeal waives his right to 
object that the security was not originally 
furnished in lime. He Oro Pino Mines, 7 It. 
(\ R. 38

Annst—Capias afftr judgment — Com
mencement of nete action.]—A capias issued 
after judgment is the commencement of a 
new cause, and a foreign plaintiff who has 
already given security for costs of the prin
cipal action, may lie ordered to furnish fresh 
security for the capias, and will be ordered 
to pay the costs of a motion for security if 
he contests it. Pdgerton V. I.-apierre, tl Que. 
P. It 347.

Assets in jurisdiction involved in 
present litigation No mil security. | 
Defendants moved for increased security for 
costs, $400 having been paid into Court un
der pracipe orders made before consolidation. 
Master in Chambers ordered plaintiff to give 
additional security for $1,000 within three 
weeks, proceedings stayed in the meantime. 
—Middleton, .1., affirmed above order. Plain
tiff's assets within the jurisdiction being In
volved in the present litigation would not 
afford any real securty. Costs in the cause. 
Ituryca v. Kaufman (1010), 10 O. W. It. 
H 1 <• v N. 23

Hee 8. C. 10 O. W. R. .37. 21 O. !.. R. 101.

Assignment by plaintiff for benefit 
of creditors pendente lite—/{(‘-assign 
meat by assignee to plaintiff.]—After action 
commenced plaintiff assigned for benefit of 
his creditor. A statement of claim was sub
sequently delivered but the assignee was not 
made a party thereto. Defendant then 
pleaded, but it does not appear he knew of 
the assignment. The latter now moved to 
stay or dismiss action or for security for 
costs. Before motion was heard the assignee 
re-transferred the judgment on which action 
was founded and all benefit* and advantages 
to plaintiff.—Held, that ns the action is gond 
on its face it must go to trial. Section D. 
c. 147. R. S. (). 18117, does not apply. Law
less v. Crowley, 13 O. W. It. 358.

Bond—Sureties Cross-examination on
affidavits of justification—-Discretion. Ilyron 
v. Tremaine, 40 N. 8. It. <124.

Can defendant, foreclosed from 
pleading, demand security—C. C. P.
17!l. 1—Defendant who has appeared in a

suit, but who has been foreclosed from plead
ing has a sufficient interest to demand se
curity for costa from a plaintiff who has 
ceased, since the day the action was taken, 
to reside in the province. Porcier v. Plante,
il «I e r B. 7u.

Claimant — Revendication — Foreign 
plaintiff.]—He who intervenes in an attach
ment in revendication and claims the thing 
revendieated as his property, is in the posi
tion of a plaintiff, and can not obtain secur
ity for costs from a foreign plaintiff. Itin- 
morc v. Sovereign Hank, t; Que. P. It. 423.

Claimants of fund in Court—Resi
dence out of Ontario—Cross-motions—Stay 
of proceedings — Consolidation of actions. 
Renouf v. Turner, 2 O. W. It. 5)70.

Companies Act—■Special prorisiun for se
curity—Action by company—Itclay in apply
ing—Costs of appeal—Supreme Court .-let.] 
—The defendants applied under s. 114 of the 
Companies Act. for security for the costs of 
ill.- action, which had been decided in 
their favour, and also for the costs of 
I lie plaintiffs’ appeal from that decision. The 
judgment appealed from was given in Febru
ary. 15)05: in March. 15X15. the defendants 
were aware of the plaintiff’s inability to pay 
i in- coate "f the action unless an appeal re
sulted in their favour. Taxation took place 
the 27th June, 15)00, and the application for 
security was made on the 30th July, 1900: 
—Held, on appeal, tlinf the application was 
made too late, the plaintiffs having in the 
meantime perfected all necessary steps for 
taking an appeal :—Held, as to the costs of 
the appeal, that s. 110 of the Supreme Court 
Act. which limits the security that may lie 
required for .-..si* of appeal $200. gov
erned. Stur Mining ,(■ Milling Co. V. White 
Co., 12 B. C. R. 35ft.

Company plaintiff — Residence oui of 
jurisdiction—Assets in jurisdiction. .1 weri- 
can St. Lamp if Supply Co. \. Ontario Pipe 
Line Co.. 11 O. W. R. 734.

Compliance with order—Removal of 
stay—Payment into Court—Notice—Defence. 
Wort hem Btevator Co. v, Worth-West Trans
portation Co., 0 O. L. It. 23. 2 O. W. It. 525.

Continuance of original security 
pending appeal. ] The plaintiffs, resi
dent outside the jurisdiction, bulged in Court 
-hi undertaking as fcecurlty for .-..si- a 
the trial the plaintiffs succeeded, and the de
fendants appealed, hut befon the determina
tion of the appeal the plaintiffs applied for 
a release of the undertaking :—Held, that the
necurity should stand pending the appeal. 
Itird V. Veith. 7 B. C. It. 511.

Corporation defendant.)—A corpora
tion |s entitled to security for costs under 
Manitoba Hi bel Act, s. 10. Cndcr Man. 
Rules 1508. 982. 5)83. and 5)87. the security 
may he increased or diminished by the Judge. 
The clause in the order providing for dis
missal of the action in case of default, in 
giving security should be struck out. There 
must be a substantive application for dis
missal when not given. Adcock V. Manitoba 
Free Press (1909). 12 W. L. It. 8U2.
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Costs of former action unpaid- In-

•traction* — Solicitor — Action brought in 
nnme of wrong person — Form of order 
Huckmdale v. Roa>h. 2 O. W. K. 775. 788. 
«24

Counterclaim -Plaintiff by counterclaim 
<defendant in action! out of jurisdiction— 
Order liXUI . Hu les 5, <1. Raynrs v. OdeU, 
40 N. 8. R. «10.

County Courts India» plaintiff.]—In 
nn fiction by an Indian plaintiff against a 
magistrate, he lias the *amc privileges as a 
white man "f furnishing security for costs. 
Re Hill v. Telford, 12 O. W. R. 1090.

Curator of absentee. |—A resident who 
sues as curator to an absentee is bound to 
give security for costs. Harvey v. Desjar
dins, <> Que. P. R. 144.

Curator of absentee ~ Residence.]—The 
curator of an absentee will not be ordered 
to give security for costs of an action brought 
by him. if he resides in the province of Que
bec.—2. Where a plaintiff suing as curator to 
an absentee describes himself in his pro
ceedings as of the province of Quebec, and 
the defendant, in moving the security for 
osts, by an uncontradicted affidavit, declared 

that the plaintiff was non-resident, he was 
ordered to give security. T'trault \. Rochon. 
♦5 Que. p. R. 213.

Defamation I defence—Report o' public 
meeting—Municipal council—Financial abil
ity — Property exigible — Criminal charge. 
Parke v. Hale. 2 O. W. R. 1172.

Defamation — Newspaper — Criminal 
• barge—“ Provincial crime " - Election Act. 
Herman v. Windsor World Co.. 2 O. W. R. 
442.

Defamation Newspaper — Mistake — 
Apology—flood defence — Trivial or frivol
ous action. Evoy v. Star Publishing Co., 2 
O. W. R. 91, 110.

Defamation—Newspaper—Trivial or fri
volous action—Defence on merits. Marth v. 
Ur Kay, 2 O. W. R. 522, «14. 3 O. W. R.

Defendant in interpleader — Time for 
applying.]—Under Order «3. R. 5. a person 
residing out of the jurisdiction made defend
ant by an interpleader order, may he ordered 
to give security for costs.—Where# a party 
has been made defendant by an interpleader 
order, an application for security for costs 
may be made after the interpleader order has 
been granted. Ilona v. Al cl tout/all, 40 N. 8. 
It. 133.

Defendants ont of jurisdiction. |—In
this interpleader issue the defendants, the 
execution creditors, being out of the jurisdic
tion. were ordered to give security for costs. 
(Jowan v. Kolcheu (1909», 12 W. L. R. 211.

Delay to put in security in appeal 
when given by a Judge ]—The prothon- 
otary's certificate establishing want of secur
ity on the appeal, and given less than five 
days after the filing of the inscription in ap
peal. is premature and cannot have th< effect

of having the appeal considered as having 
been abandoned -A delay for putting in 
security when granted by a Judge of the 
Tourt of Appeal cannot he assimilated with 
the additional delay granted by a Judge of 
the Superior Court under the provisions of 
Art. 1213 (’. C. I*. : default to furnish secur
ity within the prescribed delay cannot be the 
ground for a motion to dismiss the appeal. 
Montreal Rolling Mills t'o. v. Sambor. 11 
Que. I». R. 45..

Deposit in instalments — Additional 
security.]—I’nder Art. 227. C. C. P. the 
Judge is authorised to order the security to 
meet the costs incurred on a petition in im
probation to be deposited in portions from 
time to tin- as necessity may arise, and an 
additional deposit may at any time be or
dered where it appears that the sum already 
deposited is insufficient. Auelair v. Madon. 
17 Que. 8. C. 200.

Deposit in review J—When the parties 
have agreed to proceed with the principal 
action, the action in warranty and an inter
vention of the warrantor, at the same hear
ing. and when one judgment has decided all 
the issues, one deposit is sufficient in Re
view. A nderton v. .S'mitA (1910). 16 R. de 
J., 349.

Dilatory exception — Deposit—Certifi
cate—Motive—Amendment.] — A motion for 
security for costs is a dilatory exception, and 
cannot be granted unless notice of the pro- 
thonotury’s certificate attesting that the de
posit required by law has been duly made, 
has been given to the opposite party.—2. 
The Court cannot remedy such omission by 
permitting the party moving for security to 
give notice of the deposit and certificate. 
Wittar v. Dunham. 4 Que. p. R. 105.

Dilatory exception -Notuv of deposit.] 
—When the deposit required to support n 
dilatory exception is mentioned in the notice 
of motion given to the opposite party, the 
procedure is in accordance with the require
ments of Art. 1«5. C. I». Lcclair v. May- 
rand, 8 Que. I*. R. 87.

Effect of order obtained while mo
tion pending- Right to enlarge motion. 
Stewart v. Lawrence, 1 E. L. R. 163.

Exchequer Court—Admiralty Rule S2H 
—English Practice—Time.]—I’nder the pro
visions of Rule 228 of the General Rules 
and Orders regulating the practice and pro
cedure in Admiralty cases in the Exchequer 
Court of Canada, applying the English prac
tice to cases not provided for by such Rules, 
an order for security for costs may he granted 
in Admiralty proceedings on motion of tin- 
defendant after the plaintiff has filed par
ticulars of his statement of claim, ,1/orfrn, 
Downs, <f Co. v. The “ Lake Simeor." 25 C. 
L. T. 147, 9 Ex. C. R. 361.

Executor—Residence abroad. | — When 
several executors, one of whom resides out 
of the province of Quebec, bring an action 
as executors representing an action in that 
province, the defendant cannot exact security 
from the foreign executor, the estate being 
the real part;, and the heirs represented by



1037 COSTS. 1038

the esecutora, in the absence of an allega- 
lion to the contrary, being considered a« 
resident in the iirovince of Quebec. Hart 
V. Hubreuil, 17 Que. 8. C\ 371.

Extension of time for giving, after 
expiry Mintake of solicitor.]—An order for 
security for costs contained tin- following 
provision : *' That in case default is made in 
giving security within the time aforesaid, 
this action he dismissed with costs." After 
the eipiry of the time limited, plaintiff*» 
solicitor moved to have the time enlarged, on 
the ground that it was by reason of a mis
take on his part, that security was not given 
in time :—Held, that notwithstanding the 
eipiry of the time limited In the order, a 
.lodge has jurisdiction to entertain an ap
plication on behalf of plaintiff to enlarge tin- 
time. to enable him to comply with tin- order. 
Urdicay v. Lc Hlanr, 33 N. 8. R. 183.

Foreclosure suit 1—It is not a ground 
for refusing an order for security for costs, 
where the plaintiff is resid-nt abroad, that 
the suit Is for foreclosure, upon a mortgage. 
Iturhanan v. Harvir, 23 C. I* T. I Ml, 3 N. R. 
Eq. 1.

Foreign company—Join f plaintiff*.]— 
Held, that an extra-provincial company must 
give security for costs under It. S. R. C. 
1897. r. -14. s. 144. notwithstanding it is 
suing along with a resident of the province 
and has assets within the province. McClary 
v. Norland, 20 C. !,. T. 3181. 7 It. <*. !,. It. 
299.

Foreign company | — Summons for se
curity for costs from the plaintiff, a com
pany incorporated in the State of Washing
ton, and keying it-- heed office In Seattle. 
The company owned a steamer running be
tween Seattle and Victoria, and had an office 
in Victoria managed by a freight and pas
senger agent, who devoted his whole time 
to the business of the company in Victoria. 
hnd who was paid a salary by the company. 
Itent and all office expenses were paid by 
the company, which was not licensed or 
registered in Itritish Columbia.—Held, that 
the company was a foreign company within 
the meaning of s. 144 of the Companies Act. 
and was hound to give security for costs. 
I,a Itourgognr, f 18001 P. 1. [18991 A. C. 431 
considered. Alaska Steamship Co., v. .1/fl- 
••lay an C. L. T. 448, 7 B. C. 1 R »
Foreign corporation Clare of businc** 

—f*. P. /70.1—A company incorporated un
der the provisions of the law of another pro
vince or of a foreign country, where it has 
Ita principal place of bnatoeae, i< bound, 
upon a motion to that effect, to give secur
ity for costs, and this even when the com
pany alleges that it has an office, and in 
fact has one, in this province. Hay nr* 
Carriage Co. v. Faucher (1910). 10 R. L. 
X. 8. 284.

Foreign corporation—“ Residence ” — 
63 V. c. 2i (O.)l—In order to shew that a 
corporation resides in Ontario (within the 
meaning of Rule 1198), it should appear 
;hat the company is incorporated and has 
its head and controlling office within the jur
isdiction where its business is carried on. am! 
“ residence," as contemplated by the prac

tice as to security for costs, is not implied 
where a foreign corporation has only a con
structive residence through agents acting in 
its business interests and licensed so to do 
in a comparatively small and transient sort 
of way, as were the plaintiffs in this action; 
and the evidence not disclosing sufficient 
property of tin- plaintiffs within the jurisdic
tion. they were ordered to give security for 
costs. Judgment of n local Master affirmed. 
Ashland Co. v. Armstrong, 11 O. T,. It. 414.
7 O. W. R. 401.

Foreign Intervenant !—Whatever may 
he the purpose for which a foreign intervenant 
seeks to intervene in a pending suit, he can 
always lie hound to give security for costs 
and produce a power of attorney. I)e Mar- 
tigny v. La Société Charitable dr VAsile de 
.Vilit à Paris, 2 Que. P. R. 394.

Foreign judgment—Action on—Merits 
of icfence. Joshua Handy Machine Works 
v. ••are (N. W. T.), 1 W. L. R. 138.

F inn of bond—Affidavit of justification 
—Rial estate. |—The affidavit of a surety at 
the foot of his bond need not. necessarily be 
in the first person or divided into pnrngraphs 
numbered consecutively. 2. The description 
of the surety is sufficient if it is contained 
in the bond preceding the affidavit. 3. A 
surety judiratum solvi is not obliged to jus
tify upon real estate when the amount of the 
costs is not considerable. Mahru \. Leclerc,
8 Que. P. R. 223.

Garnishment.I—Where the garnishor ro- 
sldes out of ih.' province, the garnishee is 
entitled to security for costs of the proceed
ing against him in respect of the debt at
tached (which proceeding i* an n action ” in 
which the judgment is sought"), and an order 
will therefore he granted after the garnishee 
has made his declaration and before it has 
been contested. Crucial Importation Co. v. 
Ililodeau, 3 Que. P. R. 189.

Increase -Inadequacy—Rules. Never v.
Faim other, 1 O. W. it. 389.

Increase — Trial practically concluded. 
Woodruff \. Rrjipse Office Furniturt Co of 
Ottawa. 3.3. 114. 2 O. W. R. 33. 114, <HM. 
i O W. it 186

Increase in amount — Costs thrown 
away by postponement of trial—Amendment.] 
—While the practice as to granting addi
tional security for costs has been relaxed 
in favour of the granting of such security, 
the plaintiff, however, must not be checked 
at every stage of the action by security being 
ordered dollar for dollar for till costs incur
red. or which might be incurred, without 
regard to the conduct of the parties. On 
the commencement of an action security to 
the amount of $2<x> was ordered. After the
action had ..........led, $.'V<> further security
was ordered; and, on n commission to take 
evidence being issued, a further sum of $100. 
On tin- action coming on for trial the de
fendants were granted leave to nniend their 
pleadings, and. on the plaintiffs stating that 
they were not ready to proceed on the amend
ed record, the trial was postponed, the costs 
uf tin- day being made costs in the cause 
to the successful party. The defendants
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t h.*n obtained an order from a local Muster 
directing IflOO further security tn be given. 
On mi appeal to a Judge, tin- order win get 
aaidi Semble, that the application for ad
ditional security should have been made to 
the Judge at the trial at the time the post
ponement was asked for. Standard Trading 
'■a. \ Htybold. 1 O W It itftO. T24. 783. 
2 O. W It M7H. «36. 3 O. W. It. 40. 22 <\ L. 
T. 414 23 C. L. T. 45, :Wo. 5 O. L. It. 8, 
ti O. L. R. 379.

Increase in amount- Premature appli
cation—Leave to renew—Several defendants 
—One payment. Fuller v. Appleton, 2 O. 
W. It. 424. 448. 829. 1083.

Increase in amount—Several defend- 
ant*. |—Security had been ordered for $1.U00. 
Plaintiff gave an approved bond for $2,000. 
Defendant* now applied fur increased secur
ity. Their solicitor and clients' bills aggre
gated $3.000 :—Held, present security amide. 
Moire v. Carry. 13 O. W. R. 997

Increased security Amount of—Fur
ther application. Iturnsidc v. Futon, 2 O. W. 
R. 412. 3 O. W. It. 77.

Increased security —Contest us to next 
of kin—Foreign commissions—Administration 
order—Limited responsibility of plaintiffs for 
costs. Hunt v. Trusts and Guarantee Co., 3 
O. W It. 432. 364. .*> O. W. It. 40T.. ti O. W. 
It. 1024.

Infant plaintiff — Injury to—Action— 
Joinder of parent—Next friend—Both plain
tiffs out of Ontario. Topping v. Everest, 2 
O. W. R. 744.

Infant plaintiff in jurisdiction Adult
plaintiff and next friend out uj jurisdiction

Separate Haims—.1 ppraranee Prcetipe or
der. I—Action by the father of an Infant as 
next friend and also uo his own behalf to re
cover damages resulting to the father and 
the infant from an injury to the infant for 
which it was alleged defendant* were liable. 
The father resided in England, and the infant 
in Ontario. a< shewn by Indorsement on writ 
of summon'. Defendants moved for an order 
for security for costs. Order granted and 
in default of security being given it directed 
that the claim of the father he * truck out. 
Frigate v. Ilrgler, 4 O. W. R. 439. 5 O. W. 
R. 91. 9 O. L. R. 316.

Inscription en fans . 1 mount of de
posit—Intrease or reduction.]—The Court, 
after having fixed the amount of a deposit 
to he made by a party who inscribes en faux 
cannot increase or reduce such dlnouut, es
pecially when the cause i* before the Court 
upon such inscription. Ltvcillc v. haunt:. 
ft Que. 1* It. 101.

Inscription for review -.4mount of de
posit—.4 mount inrulved.] — Where there is a 
contest between two creditors of an insol
vent as to priority, and judgment has been 
given declaring <>ne claim prior to the other 
to the extent of les* than $400, the deposit 
to make when inscribing in review of such 
judgment is $60. although the two claims 
aggregate more than $4.000. lie Cantwell, 
0 Que. P. R. 196.

Inscription in review—Deposit—Inter 
edition—V. P. 1196. | -A deposit of $60 wiih 
an inscription in review by an Intervenant, 
is sufficient when the amount involved in the 
intervention is less than $400. and when it- 
objeet is to have certain effects declared 
empt from the attachment for rent placed 
upon them by the plaintiff, who is the les
sor of the leased premises. (iHinas \. Tin- 
kelstein & Lafond. 11 Que. p. R. 164.

Insolvency — Absent contestant.]—One 
who, residing abroad, contests the schedule 
of an insolvent is obliged to furnish security 
for costs and to file a power of attorney. 
He Lewis rf Murray, 3 Que. P. R. 146.

Insolvency of plaintiff-Appeal.|—On 
nn application made by the defendant for 
security for costs of r.n appeal by the plain
tiff. it appeared that the action had been 
dismissed with costs, but that no costs had 
been paid, and that, to an execution issued 
therefor, return had been made that the plain
tiff had no property, within the jurisdiction 
or elsewhere, to respond the execution. It 
also apiieared that the plaintiff bad medi
an assignment for the general benefit of cre
ditors. and that, on an examination befon- 
commissioners, it was shewn that lie had 
no real or personal property, book debts, or 
assets, that none of his creditors had been 
paid, and that anything recovered in tie 
action would belong to his creditors :—Held. 
following the practice laid down in Uhitty's 
Arch bold, p. 399. that the case was one in 
which the plaintiff should be ordered to give 
security, shand v. Eastern Canada S. d I,. 
r0„ 33 X. 8. It. 241.

Intent to leave province—Costs of 
motion. |—The mere fact that the plaintiff 
has stated that lie Intends to go away to the 
United States dm not justify an order for 
security for costs; hut the costs of a motion 
for security will he costs in the cause. Smith 
V. Wiseman. 8 Que. V. It. 283.

Judgment dismissing action for de
fault of—Assignment by defendant for bear 
fit of creditors — Admission of Haim. I—An 
order was made for security of costs to be 
given within three months. During this per
iod the defendant made an assignment for the
benefit of hi' creditors. The plaintiffs filed
their claim with the assignee, and under 
stood, apparently wrongly, that the claim 
was admitted. Judgment was afterwards 
signed by the defendant dismissing the action 
for non-compliance with the order for secur
ity. On motion by the plaintiffs the judgment 
was set aside on terms. Macphcrson Fruit 
Co. v. England, 6 Terr. L. R. 388.

Libel—Newspaper—Proof of insolvency of 
plaintiff—Frivolous action—Criminal charge. 
Gordon v. Star Printing and Publishing Co.,

O. W i:
Libel—Act r spa per—It. S. O, 1S97 c. 6X

s. tO—Right of sub editor to security—flood 
faith—Frivolous action.] -When is an editor 
not an editor? When he is n “ sporting " 
editor. Security for costs refused in a libel 
action against a sporting editor. The Mas
ter seems to think this a faint parallel of 
the Entanswill editorial war. Robinson v. 
.Mills. 13 O. W. R. «TOI.

Reversed on appeal, Ibid., 7U3, 863.
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Libel action. |—Motion by defendants for 
security for costs in a libel action : Held. 
that on the face of the publication complained 
of. there was nothing that would suggest 
a criminal charge. To allege that a bench 
warrant was applied for to bring plaintiff 
before a magistrate, but refused, cannot he 
«aid to impute a criminal offence to plaintiff. 
Order for security granted. Tilt hmarsh v. 
The World (1910), 15 0. W. It. 3«2.

"Libel contained in a newspaper."]
—The defendant was a country correspond
ent of the St. Thomas Times, and the action 
wai for an alleged libel contained in oni "f 
his periodical contributions to the paper. A 
local Judge having ordered the plaintiff to 
furnish security for the defendant's costs un
der It. S. (). e. US, s. 10. on the ground that 
the alleged libel was “ contained in a news
paper.” — Held, on appeal, reversing the 
order, ami following F.gan v. Miller, 7 G. L. 
T. 44.1, that only the editor, publisher, or 
proprietor of a paper is entitled to security 
for costs under a. 10, and not a mere cor
respondent. Neil v. .Yorman, 21 ('. L. T. 293.

Long vacation -Jurisdiction — Opposi
tion.\—The Court has no jurisdiction, in 
long vacation, to hear a motion for an order 
requiring security for costs to be given by 
an op|>osant A tin de charge. Fayette v.
( 'omic Opera Vo., U Que. I*. R. 3U2.

Merits of defence — Discretion.]—The 
defendant, who was sued on three hills of 
exchange, moved for security for costs on 
an affidavit that he had a good defence to the 
action on the merits, and that he had over
paid the plaintiff, who resided out of the 
jurisdiction. The plaintiff did not cmsh-cx- 
amine the defendant on this affidavit, but 
filed affidavits shewing admissions of the in
debtedness by the defendant. These affida
vits were not answered or explained. The 
Rule of Court in force in the Territories re
quires an affidavit of merits :—Held, that the 
Judge ought not upon an application for se
curity to try out the merits of the defence, 
but he mav, in his discretion. Inquire whether 
the alleged merits are not a mere pretence ; 
and the defendant in this case having dis- 
< losed the nature of his merits, the discre
tion of a Judge in refusing to order security 
for costs should not he interfered with on 
appeal. Clark v. Hamilton, 21 C. L. T. 323.

Motion for order dispensing with 
giving security Con. Hale X26 — Motion 
refused.]—Motion for an order dispensing 
with giving security for costs of an appeal 
to the Court of Appeal under Con. Rule 82(5 
■ >r reducing the amount of the security to 
Is- given, refused, as the matter was left 
in too much uncertainty to justify a depar
ture from the rule. Costs in the proposed 
appeal. Mcl'arthy v. McCarthy (1910), 15 
O. W. R. 827.

Money paid into Court —Payment out 
to successful party — Proposed uppeal.] — 
Money paid into the High Court by the plain
tiffs as security for the defendants' costs was
rdered by tie Mister in Chembere t<> be 

paid out to the defendants after they had. 
by the judgment of the Court of Appeal (7 
O. ! . R. 11<". i • en allowed the coats <>f

the action against the plaintiffs, notwith
standing ihat the plaintiffs proposed to ap
peal to the Judicial Committee of the Privy 
Council. To retain the money in Court 
would amount to a stay of execution, and if 
that were desired, the plaintiffs should apply 
to the Court of Appeal. Rules 827. 832. con
sidered. and the absence of any Rule corres
ponding to English Order 58. Rule 1(5, re
marked on. Centaur Cycle Co. V. Hill, 22 
C L. T. 253. 24 C. !.. T. 209. 1 O. \V. R. 
229. 377. 401. (139. 2 O. XV. R. 1025, *3 <>. 
XV. R. 255. 354. 4 O. L. R 92. 493. 7 O. L. 
It. 411, 017.

Motion — Formalities.]—A motion for 
security for costs is a preliminary exception, 
and must comply with all the formalities re
quired therefor. Turner V. Fee, (5 Que. P. R. 
139.

Motion- Xccessary deposit—Certificate— 
firmer. 1—The service of a certified copy 
of the proilmnotary's certificate of deposit, 
upon a motion by the defendant for security 
for costs, is a sufficient compliance with the 
Code of Procedure in that behalf. Clifton 
Manufacturing Co v. Montreal Canada Fire 
In • , 8 Q U P I. "

Motion —X’oficr — Certifieatr.]—Upon a 
motion for security for costs, it is not neees- 
urj to Ive notice of the certificate of the 
prothonotary that the deposit required has 
been made. Wilder v. Wilder, 4 Que. P. R. 
433.

Motion--.X'ofiiT — Certificate—Deposit.] 
—Upon a motion for security for costs, it is 
not necessary to give notice of the certifi
cate of the prothonotary that the necessa*^ 
deposit has been made. Tougain v. Can. pae. 
Rir. Co., 4 Que. p. R. 303.

Motion- Notice — Certificate—Deposit.] 
—Where, in the notice of the presentation of 
a motion for security for costs, no notice is 
given of the certificate of the prothonotary 
that the deposit required by law has been 
made, the motion will be rejected with costs. 
Robertson v. Cobban Mfg. Co., 4 Que. P. It. 
343.

See Tougain v. ('an. Par. Ric. Co., ib., 284, 
308.

Motion — Stamps—D(posit.]—A motion 
for security for costs is a preliminary ex
ception. and tile notice of motion must he 
stamped as such, and accompanied by the 
deposit required by law. Williams v. Chi- 
coine, 7 Que. P. R. 411.

Motion — Time—Ont plaintiff out of jur
isdiction —• Costs of contested motion.] — A 
motion for security for costs and production 
of power of attorney, notice of which has 
been given for the 1st September, may be 
presented on the 10th September, that being 
tlie fust day of the sittings of the Court.— 
2. A co-plaintiff out of the jurisdiction is 
subject to the obligation of furnishing secur
ity and producing a power of attorney. 
Semble, that in such circumstances a plain
tiff who contests the demand of security and 
power of attorney will be adjudged to pay 
costs, slater Shoe Co. v. Trudeau 5 Que.
P R 120.
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Motion by defendants to set aside 
default judgment Defendants out of
jurisdiction,]—Defendants moved to set aside 
a default judgment obtained against them 
about a year ago. Plaintiff moved for se- 
• urity for Mists of first motion. Order made 
for kh urity. defendants being out of jurisdic
tion Murks Michigan Sulphite Fiber Co. 
< 14 O W. It. 83. See S. C. 14 <).
XX It. 5H7, 1018, 1 O. XV. X. 208.

Motion for—Action for libel—Defence to 
motion—Plaintiff has sufficient assets within 
province — Not substantiated by evidence — 
Assets heavily encumbered—Unsatisfied ex
ecutions in sheriff’s hands- Order made to 
give security—Costs of motion in cause to 
defendant. Mansell v. Rubirtson (1910), 17 
O. XV. It. <101, 2 O XV. N. 337, affirmed 17 
« I • B 829, 2 O w N.

Motion for — Deposit.]—It is not neces
sary to make a deposit at the office of the 
Court upon a motion for security for costs. 
Uplands v. Lem, U Que. P. It. 121.

Motion for—Deposit—Answer to motion 
—Froof bp affidavit. I—A motion for security 
for costs pendente life cannot be considered us 
a preliminary plea to the action, and a de
posit is not required therewith.—The leave 
given by the Court to answer in writing to an 
application for security for costs does not 
curry with it the consequence that the par
ties are thereafter to proceed to an “ enquête 
contradictoire;" the Court may decide that 
the proof is validly made by affidavit. Fer
ret v. Saultry. 8 Que. P. R. 268.

Motion tor— Deposit—Time.]—The de
posit accompanying a motion for security for 
(“osts must be made before service of the 
motion. Coates v. Sovereign Bank, U Que. P. 
It. 120.

Motion foT—Necessity for stating that 
appearance entered—Inspection by Judge of 
Court records. Fraser tf Co. v. Dowad (N. 
XX'.P.), 6 XV. L. R. 350.

Motion for—Preliminary exception—De
posit—Residence of plaintiff out of jurisdic
tion—Affidavit—Leave to appeal—Security— 
Time.]—A motion for security for costs is 
not in the nature of » preliminary excep
tion. as contemplated in Art. 104, <:. C. P„ 
and i< therefore not governed by Art. 105, 
respecting a deposit.—2. An affidavit of tin- 
party moving for security that " upon search 
and inquiry he believes the plaintiff to have 
taken up his residence outside the province," 
is sufficient, if uncontradicted, to support 
the order granting the motion.—3. An appli
cation for leave to appeal from an interlocu
tory judgment must be made within thirty 
days, but no delay is fixed by law within 
which security in appeal must be given. 
When the order granting the application does 
not specify such delay, the remedy of the 
respondent is to apply, himself, to have 
it fixed. Ferrel v. Saultry, 16 Que. K. B. 
309.

Motion tor. by Infant defendant -
Partnership—Offer of plaintiff—Refusal to 
accept. Matthews v. tirindon. 40 X. S. R. 
604.

Motion for further security - -Plaintiff 
given every possible evidence of good faith 
Price of adjournment—Plaintiff entitled t.> 
know whole terms—Motion dismissed—Cos’s 
to plaintiff in cause—Leave to appeal given 
defendants. Strati v. Toronto ('onstructici 
Co. <1910», 17 O. XV. R. 330, 2 O. XV. \ 
221.

Motion for, launched without suffi
cient enquiry—Solvency of plaintiffs—DU 
missal of motion—Costs. Dig Ron v. Archi 
bald. 9 O. XV. It. 640.

Motion to set aside order- Money in 
bands of defendant—Account. Allen v. Cm 
:ier, 2 U. XV. It. 485, 736, 805.

Municipal corporation — Action 
against.]—The deposit of $10. required b\ 
Art. 793, C. M., in an action against a muni
cipal corporation, is only a" security for 
costs, and the obligation to make the deposit 
is not a condition precedent to bringing th- 
action. Prévost v. Ash untie, 24 Que. S. V 
408.

Municipality — Action against — De
posit.]-— In an action for damages against ,i 
municipality for injuries from an accident 
Upon a street pavement, by reason of the 
neglect of the municipality to keep it in re 
pair, the plaintiff, if he is not a ratepayer of 
the municipality, must deposit in the hands of 
the clerk of the Court a sum of $10 at the 
time of the issue of a writ of suiumous as 
security for costs. Lalongc v. St. Vincent <V- 
Paul, Que. P. R. 26.

Must the surety justify on real es
tate?— What is an insignificant amountf 
C. V. P. 179 • C. C. 19,19. |—XX’hen seeurity 
fur costs is given, the solvency of the surety 
is estimated only with regard to his real 
property ; and this even when there are two 
sureties if the other party requires it. The 
sum of $100 is not a small amount within 
i he meaning of Art. 1939 C. 0. hour y \. 
Can. Pac. Rtc. Co., Il Que. P. R. 105.

Nominal plaintiff — Administrator — 
Fatal Accidents Act.]—An administrator ap
pointed for the purpose of bringing an ac
tion for the benefit of another under s. 3 of 
the Fatal Accidents Act, R. 8. (). c. 166, is 
not a mere nominal plaintiff bringing such 
action for the benefit of soineliod.v else, in 
the sense of the rule which entitles a defend
ant to security for costs ii|k>u shewing that 
such nominal plaintiff is also insolvent. So 
held by Meredith, C.J., (dubitantei, and by 
a Divisional Court, in a case where, if the 
action had been brought in the name of Un
person beneficially entitled, he would have 
been required to give security for costs, be
cause out of the jurisdiction, which gave 
ground for suspecting that the actual plain
tiff was put fo* ward for the purpose of en
abling the person beneficially interested to 
. scape liability. Sharp v. (Jrand Trunk Rw. 
Co., 21 C. L. T. 1*3, 1 O. L. It. 200.

Nominal plaintiff—Assignee of claim— 
Financial responsibility—Defence —Counter 
claim. Strong v. Spencer, 11 O. XX’. It. 100.

Nominal plaintiff - Insolvency—Eject
ment—Demise to plaintiff for purpose of en-
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sbllng him to sue Indemnity Gribhan v. 
King and Spohn, 6 O. W. It. 750. 843.

Nominal plaintiff—Proof of solvenry- 
Onus—Affidavit—Leave in add real plaintiff. 
./albert v. Jensen (Y.T. ». 8 W. L. It. 377.

Nominal plaintiff—Proof of mint of in- 
trrmt—Infcrewv — Perjury.] — Very clear 
proof should he given of the lack of sub
stantial Interest of the plaintiff in litigation 
begun by him, before the Court should inter
cept it at the outset by an order for security 
for costs. And where, although it was shewn 
that the plaintiff was without means, it was 
not established by any legal evidence, but was 
rather a matter of conjecture and inference, 
that he was merely a nominal party suing for 
the benefit of some one outside of the litiga
tion, a motion for security for costs was re
fused. There may be strong suspicion or 
even probable Inference that the action, if 
successful, may enure to the benefit of the 
outsider; but where the contrary is shewn 
by all the parties to the transaction, the 
Court hesitates to find perjury for the purpose 
of ordering security for costs. Pritchard V. 
Pattison, 21 C. L. T. 80, 1 O. L. It. 37.

Non-compliance with order Neglect 
to indorse order with notice under Rule 820 
—Notice not applicable. Thomas v. Clark 
(Y.T.I, 1 W. L. It. 512, 2 W. L. It. 126.

Ontario Rule 528—Affidavit in support 
of motion—Good defence on the merits — 
Cross-examination on affidavit—Rule — 
Security for costs of iross-examinution.] — 
Upon an application by the defendant for 
security for the costs of the action, upon the 
ground that the plaintiff resit* »d out of the 
jurisdiction, us appeared by the defendant’s 
affidavit and by the indorsement on the writ 
of summons, the defendant's affidavit fur
ther stated, as required by Rule 528, that he 
had a good defence upon the merits. Tin- 
plaintiff made no answer by affidavit, but. 
on the return of the summons, asked that 
the defendant be cross-examined on his affi
davit. Rule 21)2 provides that “ upon any 
motion, petition, or summons, evidence may 
be given by affidavit, but tL Court or Judge 
may, ou the application of either party, order 
the attendance for cross-examination of the 
person making any such affidavit, and may 
make such interim order or otherwise us 
appears necessary to meet the justice of the 
case ."- Held, that the defendant was entitled 
to his order upon the evidence before the 
Court, nothing else appearing; the plaintiff 
was also entitled under Rule 202, to cross- 
examination on the affidavit ; but, as he had 
not placed himself in a position to ask for 
any indulgence, because he had not answered 
by affidavit the allegations of the defendant, 
he should be required to give security for the 
costs of such examination ; and, upon failure 
to give such security, that the order for 
security for costs of the action should issue.
UtmMs rattnu 11810), 15 W. L B 881

Opposition afin de conserver — Com
mencement of cause—Foreign corporation— 
Trustee for persons resident in jurisdiction— 
Contestants—Praetiee — Costs of motion.] — 
Au opposition Afin de conserver is a proceed
ing which commences a cause, and when it

is instituted by a corporation who have then- 
head office abroad, they must file a procura
tion and furnish security for costs in accord
ance with Art. 177. C. C. I*. The capacity in 
which they act (in this case as trustees for 
persons residing in the province I cannot 
affect this obligation.—Security and procur
ation may be demanded by motion, as a pre
liminary matter, by every creditor inter
ested who intends to contest the opposition, 
but the costs of the motion must follow the 
event of the cause. Morse v. Levis County 
Ru. Vo., 28 Que. 8. C. 42.

Opposition to a confirmation of title
—C. P. 17V. 1— A party who is not domiciled 
in the province <*f Quebec, files an opposition 
in an action for confirmation of title, is 
bound to furnish security judicatum solvi 
to the party seeking such confirmation. 
Dohan v. Rousseau, 11 Que. P. It. 250.

Order for—Failure to give security in 
time—Penalty—Dismissal of action—Appli
cation after time expired to extend time— 
Practice. |—An order was made requiring the 
plaintiffs to give security for costs within 
three months. The plaintiffs failed to do so. 
and. after the expiration of tin- three months, 
applied for un order extending the time ;— 
field, having regard to the provisions of Rub- 
521), that the action was dead and could 
not be revived ; and therefore the applica
tion must be refused, with leave to the plain
tiffs to bring another action, the costs of 
this action and application being first paid. 
\Vhitler v. Hancock, 3 Q. B. I). 83, anil other 
like cases, followed. flan, tiuurantee <£• 
Commercial Agency v. Sutter ( 11)10), 13 W. 
L. R. 274.

Order for—Time for furnishing—Default 
—Dismissal of action—Extension of time. | — 
If an order granting a motion for security 
for costs does not fix the time within which 
such security is to he furnished, a second 
motion for the dismissal of the action on 
the ground of the default of the plaintiff to 
obey the order, will not be granted, but the 
Court will allow further time to the plain
tiff to furnish the security required by the 
first order. Grenier v. Jacques Cartier Pulp 
if Paper Co., 5 Que. P. It. 84.

Other pending action or proceeding 
for same cause—Costs of former action 
unpaid—Rule 111)8 (c) and (</>. Renders 
v. Parker, 11 O. W. R. 211, 315.

Partnership — Non-resident partner — 
Power of attorney—Costs of motion.]—In an 
action by a commercial partnership, a non 
resident member will be ordered to give secur
ity for costs ; but no power of attorney will 
be required in such case, the resident part
ner being presumed to have sufficient author
ity ; and the costs of a motion for security 
for costs which is contested, will go against 
the contesting party, Ilroicn v. Taylor, 7 
Que. P. R. 155.

Payment into Court—Rules 4ID. 420. ] 
—On motion to set aside principe order for 
security for costs, defendant having paid into 
Court $133.68, amount mentioned in order 
was reduced one-half. Miehaelsen v. Miller, 
13 O W. R. 422.
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Penal action liipoait—C. <*. P. 180 ;
1 Edw. VII. <•. M \—In a penal notion, It 
i« no» necessary to make a deposit with 
the clerk of file Court upon a motion for 
security for cost*. Lamontagne v. Carli 
Frertn. 11 Que. P. It. 82.

Penalties—Consent of Attorney-General 
— I nsuhataiitinl plaintif—Common informer. 
John*ton v. Lon do •; «f Farit Fxehange, 2 0. 
W |{ 4418. 402. 601.

Penalty—Qui tam a<iion—A Urn Labour 
Irf.j The action given to " any person who 

fir«=t brings his action.'" etc., to recover the 
peualtivs imposed by the Alien I^tlamr Act. 
tin A (il V. c. 11. ns amended by 1 Edw. 
VII. <*. ill. is a qui tam or popular» action, 
and the plaintiff may he required under Art. 
180. C. (' P. to give the security judieatum 
*oIn. Laurin v. Raymond, 29 Que. 8. C. 
101 ; 7 Que. P. R. 20».

Petition by foreign defendant -Tima
for moving for wuritp—Appeal on mérita.1 
—Where a petition is presented by a foreign 
defendant at a time when an appeal upon 
the merits of the action is pending, the time 
for moving for security for costs will not 
he extended on this ground. Haumar V. 
Hailurd, li Que P. K. 02.

Petition by parents for custody of 
infant—-Petitioners out of jurisdiction — 
Respondents admitting rights of petitioners. 
H, Pinkney, j O. W It. 05)4, 71». 2 O. W. 
R 141.

Petition of right—Application by Crown 
—Limited ('ompan'j—Practice.\—Section till 
of the Companies Act, 18(12, 25 & 2<1 V. 
IV. K.) c. 85». provides that, where a limi
ted company is plaintiff in any action, any 
Judge having jurisdiction in the matter may, 
if it appears by any credible testimony that 
there is reason to believe that if the defend
ant be successful in his defence the assets 
of the company will Is* sufficient to pay the 
costs, require sufficient security to be given 
for such costs, and may stay all proceedings 
until such security is given. By s. 7 of 
the English Petition of Right Act. 251 & 24 
\ c 84, ll la, amonf other things, provided 
that the statutes and practice In force in per
sonal actions between subject and subject 
shall, unless the Court otherwise orders, ex
tend to petitions of right. The practice in 
the Exchequer Court is in this respect the 
same as the practice in England. In a pro
ceeding by petition of right in the Exchequer 
Court application was made for security for 
costs under the provision first mentioned. 
There was nothing to shew that it had ever 
been acted on in a proceeding by petition of 
right in England :—Held, that the question 
of the application of the provision first men
tioned to such cases was not sufficiently free 
from doubt to justify the granting of the 
application. Atlantic «( Lake Superior Rtc. 
Co. v. It, r. 23 C. Is. T. 101, S Ex. V. R. 185» :
2 O. W. R. 61.

Petitioner for winding-up order re • 
aident ont of jurisdiction — Judgment 
against company — Discretion. Re Canada 
Conaolidatcd Mineral Co., 11 O. W. R. 380.

Plaintiff ceasing; to reside within
jurisdiction- -Pro#«eding* after judgment 
Procuration.|—A plaintiff who, after obtain
ing judgment in bis favour, ceases to reside 
within the province of Quels*', and then pro
ceeds to enforce his judgment by garnish
ment, may he ordered to furnish security for 
'■oats, hut not a procuration. Lava I lie v. 
La va We, 7 Que. p. R. 36.

Plaintiff coming into jurisdiction
Relief--Term*.\-—A foreign plaintiff obliged 
to furnish security for costs may, if he comes 
to reside in the province of Quebec before the 
expiration of the time within which he is or
dered to furnsli security, be relieved of his 
obligation on paying the costs of the order 
and of his motion. Radford v. lirophu. 7, 
Que. p. R. 2541.

Plaintiff leaving; jurisdiction—Tem
po: y abaenee.j—When in the course of a 
suit the plaintiff leaves the province of Que
bec. security for costs will not be ordered 
unless a change of residence is clearly estab
lished, and proof of mere temporary ab
sence will not suffice. Blood v. McDonald, 
S Que. P. It. 451.

Plaintiff leaving; jurisdiction after 
commencement of action — Defendant's 
merits—Examination for discovery—Delay in 
applying — Discretion—Security for future 
costs. (!urnm v. McDonald ( Y.T.t. 4 W. V. 
R. 149.

Plaintiff leaving jurisdiction pen
dente lite—Application for security after 
trial—New trial ordered—Delay in applying. 
(lyorgy y. Da tenon, 8 O. W. R. 422.

Plaintiff ordinarily resident out of 
jurisdiction. McLaughlin v. Rodd. 2 <>. 
W. R. 319.

Plaintiff ordinarily resident out of
Ontario — Evidence — Rule 115)8 (hi — 
Amount of security—Increase. Svhlund v. 
Foater, » (). W. It. 114.

I >~sT.tiff ont of the jurisdiction—Ac
tion on promiaaory note payable “on demand 
after date ”—Defence — Statute of Limita
tion* — Acknowledgment.] — In an action 
upon a promissory note payable " on de
mand after date,” made in 15)04. the defend
ant moved for security for costs, the plain
tiff being out of the jurisdiction. It wn< 
held. 15 W. L. It. 2851. that security should 
he given if. upon examination of the defend 
ant. it could he shewn that any issue was 
raised which should go to trial:—Held, after 
examination of the defendant, that such an 
issue was raised. «>., upon the defence that 
the action was barred by the Statute of Limi
tations, the plaintiff contending that the sta
tutory period did not begin to run until n 
der ai d was made, and also that the defend- 
ar had given an acknowledgment in writ- 
i- g in 15)08: that that issue could not be 
etermined upon the motion ; and. therefore, 

that security for costs should he ordered. 
Murdock v. Patton (Yuk. 1910), 15 W. L. 
It. 4518.

Plaintiff out of jurisdiction — Affi
davit of merits of defence—Information and 
I » lief—Solicitor—Practice—Sask. Rule 25>.r-. 
Canadian v. McCollum, 11 W. L. R. 440.
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Plaintiff out of jurisdiction —Assets 
in hands of defendants—Admission»—Letter 
ante litem. Stock v. Dresden Sugar Co., 2 
O W. R. 896.

Plaintiff out of jurisdiction—Assets 
in jurisdiction—Interest in land under agree
ment of sale. Slack v. Malone (N.W.T.), 
» w L B 540

Plaintiff out of jurisdiction — Roth 
parties out of jurisdiction—Appeal. fAebler 
v. Harkina, 3 E. L. It. 837.

COSTS. 
I
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the same mon'h the plaintiff examined the 
defendants for discovery, and gave notice of 
trial for a sittings beginning on the 6th Jan
uary. 1002. The defendants launched a mo
tion for security for costs on the 10th Decem
ber, 1901 :—Held, that the delay in moving 
after the information obtained in September, 
1ÎHU, was not sufficiently explained by the 
allegation that the defendants were waiting 
until after the examination of C., in order 
that they might be able to swear to a defence 
on the merits. Bertudajto v. Fauquier. 22 
C. L. T. 34.

Plaintiff int of jurisdiction - Com
pany haring head office outside of province— 
4ssrts within province—Effect of license un
der Foreign Corporations Act—King’s Bench 
Act, Rule 'J1S. |—1. When a plaintiff com
pany are described in the statement of claim 
as having their head office out of, and a 
branch office within, the jurisdiction, the de
fendant is vrima facie entitled, under Rule 
078 of the îing'a Bench Act, to a prcscipe 
order for security for costs.—\orth- West 
Timber Co. v. McMillan. 3 Man. L. It. 277. 
and Ashland Co. v. Armstrong, 11 O. !.. It. 
414, followed.—2. Such an order should not 
be set aside by reason of the company hav
ing, within the jurisdiction, assets consist
ing only of some office furniture of small 
value and premiums of insurance from time 
to time paid into the branch office for trans
mission in the head office.—3. The obtain
ing of a license under the Foreign Corpora
tions Act, R. S. M. 1902, c. 28, to carry on 
a company's business in the province, lia - 
not the effect of making it a domestic cor
poration or giving it a local residence, so as 
to free it from the necessity of giving security 
for coni».—Ashland Co. V. Armstrong, supra, 
followed. Can. Hu. 1evident (to. v. Kelly, 
6 W. L. R. 412. ltl Man. L. R. 008.

Plaintiff out of Jurisdiction—Declina
tory exception Time. | A détendant sued 
by a nmi-resident plaintiff may await tin- 
putting in of security for costs before filing 
a declinatory exception. Hodge v. Iicique, 
8 Qu.-. I\ R. 142.

Plaintiff out of Jurisdiction — Delay
in applying.] The action ":i begun oi the 
12th February, 1901 ; statement of 'Maim 
delivered on the 10th June, 1001 ; stab-ment 
of defence on the 20th J une, 1001 ; ar il the 
action was set down fur trial at a sittings 
beginning on the 16th September, 100!. The 
trial was, by consent, adjourned until the 
winter sittings, the defendants desiring to 
examine one < who was present when the 
plain * i fT was injured. Ou the 23th Septem
ber. 1001, the plaintiff came from Pittsburgh 
to Toronto end submitted himself to examina
tion by the defendants for discovery. He 
then stated that he vas living at Pittsburgh, 
Pennslyvnnin, that In» family were there, and 
that he did not intend to return. After the 
injury on account of which the action was 
brought, the plaintiff was brought to Toronto, 
in August, 1000, where he lived until August, 
1001, when he went to Pittsburgh. After the 
examination for discovery in September the 
defendants issued a commission to Montreal 
to examine C. ns a witness, and he was ex
amined thereunder early in December. In 

c.c.L.—34

Plaintiff out of jurlsdii tlon — In
creased security—Appeal to Court of Appeal 
—Dowers of Judge of Court of King's Bench 
after appeal perfected - Costs of appeal — 
Costs in Ciurt below for which judgment 
given—Vrariici --Order by Court of Appeal.] 
—The plaintiff, being out of the jurisdiction, 
gave security in $300 for the defendants! 
costs of the action. At the trial the action 
was dismissed, and the defendants entered 
judgment for their costs, taxed at $789.83. 
The plaintiff appealed to the Court of Appeal, 
and perfected his appeal, after which an order 
was made by a Judge of the Court of King’s 
Bench, requiring the plaintiff lo give $7fi0 
additional security to the defendants for their 
costs of the action, and that all proceedings 
should be in the meantime stayed:—IF Id, 
that the Judge had no power to order security 
for the costs of an upper! to the Court of 
Appeal, nor to stay proceedings in the Court 
of Appeal after the case lms got into It.—2. 
That the Judge had no power to order secur
ity to be given for the costs of the action 
in the Court below for which the defend
ants had secured judgment.—3. The Court of 
Appeal will itself make an order for se
curity for costs in that Court, and until it 
is provided by a rule that such matters may 
lie dealt with by a Judge in Chambers, an 
application should be made in open Court.—
Kerfooi v. ) ■ a ( 1910), i t W 1. R 108

Plaintiff out of Jurisdiction—Inter
est in land in the jurisdiction—Unsatisfac
tory security—Nature of defence. Clark v. 
Fawcett (N.W.T.), 4 W L. R. 320.

Plaintiff ont of jurisdiction—Moneys 
in hands of defendants—Failure to shew con
clusively. Hudson's liap Co. v. Stinson. 12
O. w i: 871.

Plaintiff ont of jurisdiction — 41 Or
dinarily resident ”—Roving plaintiffs. .4li
man v. Yukon t'onsnlidated Hold Fields Co. 
( Y.T.), 0 W. L. R. 813

Plaintiff ont of jurisdiction—/*r<r- 
eipe order—Money paid into Court by defend
ants for plaintiff—Refusal to accept in satis
faction of claim.]—Defendants paid $1.000 
into Court in satisfaction of plaintiff’s claim, 
which plaintiff refused to accept. There is 
also n substantial sum in defendant’s hands 
payable to plaintiff out of the residuary 
estate. Fracipe. order for security for costs 
set aside as plaintiff has therefore property 
and means within the jurisdiction of the 
Court. Fostlewaitc V. Yermilyca, 13 O. W. 
It. 1146.

Affirmed. 14 O. W. R. 61.
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Plaintiff ont of Jurisdiction — Pro-

Since action brought plaintiff has removed 
permanently from Ontario. Security for costa 
order* ■ . lu re being a good defence on the 
men • and it not being clearly established 
that there is property in Ontario in defend
ants' bands or elsewhere available for coats. 
Ihant v. Dominion Hank, 13 O. W. It. 1031.

Plaintiff oit of jurisdiction — Pro
perty m juriari' lion—Proof of.]—An appli
cant. under .) 03. II 5, for security for 
costs, where the plaintiff was a resident l>e- 
vond th•• i.irisdiction of the Court, was op
posed on the ground that th.* plaintiff was 
possessed of real and personal property with
in th*- jurisdiction. The Judge held, that 
if this ground would dispense with the neces
sity for s- -urity, the possession of the prop
erty must be shewn beyond doubt, and ns 
grave doubts wen thrown upon it by in*' 
defendant's affidavits, the application for se
curity was granted. An appeal from this 
decision w is dismissed. Me \ ulay \. Trustees 
of School .s, tion So. 4U, Victoria, 40 N. S. 
K. 218.

Plaintiff out of Jurisdiction — Pro
perty in jurisdiction — Shares in company. 
\\'oost> r v. Canada Brass Co., 7 O. W. R. 

748. 807.

Plaintiff ont of jurisdiction -— Pro
perty in jurisdiction — Trust property—In- 
cumiiran <■••«. Alexander v. Baker, 40 N. S. 
R. t>»3.

Plaintiff out of jurisdiction — Pro
perty within jurisdiction—Shares in mining 
company — Evidence of value. Howland V. 
Pat ter non, 1 O. W. II. «53.

Plaintiff ont of jurisdiction — Resi
dence of corporation — Dominion incorpora
tion Head office. Delap v. (.’odd, 2 O. W. 
R. 790. 819.

Plaintiff out of jurisdiction—Return
—Ordinary residence. 1—The plaintiff was a 
British subject, and was always a resident of 
Ontario until his second marriage in 1890, 
since when lie had been living and working 
part of tlie time in the State of Michigan and 
part of the time in Ontario; he had no prop
erty or means in Ontario; his wife had a 
home in Michigan, and after his marriage h** 
made that his place of residence so far aw 
possible, and had no other place of residence. 
When this action was begun in March. 1901, 
the plaintiff was m his wife’s home in Michi
gan, and his solicitor endorsed that ns his 
place of residence on the writ of summons. 
In January. 1902, after delivery of state
ments of claim and defence, the defendants 
obtained und* r Rule 1199, on prœeipe, an 
order for security for costs. The plaintiff 
and his wife had then come to Ontario for 
the winter and were boarding at an hotel. 
The plaintiff stated on affidavit that he bad 
come to reside permanently in Ontario: — 
Held, that the plaintiff actually r-sided out 
of Ontario when the prtreipe order was made ; 
but, se* urity not having been given, lie might 
be relieved from that order if he was now 
actually, and intended to remain, a resident 
of Ontario. Upon the evidence, however, such

was not the case : the plaintiff's place of 
residence was in Michigan, and was likely so 
to remain :—Held, also, that if the precipe 
order were set aside, an order under Rule 
1198 i h i for security for costs, on the ground 
that the plaintiff’s ordinary place of residence 
was at his wife's home in Michigan, would 
he properly made. Sesbit v. Gaina, 22 C.
L. T. 150. 3 O. L. R. 429. 1 O. W. R. 218

Plaintiff out of jurisdiction—Return 
— Reaidence — Ilona fide*.] — Nothing pre
vents a person having litigation to pursue 
in the province of Quebec from becoming 
bona fide a resident therein during such liti
gation. though such residence commenced only 
shortly before the commencement of proceed
ings, if in good faith, although uncertain as 
to its continuance. Gober v. Aynctr, 8 Que. 
P. It. 255.

Plaintiff ont of Jurisdiction Tempor
ary reaidence in jurisdiction.]—A plaintiff, 
whose family lives in the United States, and 
who has only com • to Quebec to begin an 
action, although h ? works there from time 
to time in order t< supply his needs, is not 
a resident in good faith in Quebec, but is 
there only temporarily for the purposes of his 
action ; and he will be ordered to give secur
ity for costs. Chuynon v. Auclair, 8 Que. 
P. R. 212.

Plaintiff out of jurisdiction- Trust
money* — Assets in hunda of defendants — 
Administrator.] — Security for costs was 
ordered, where the plaintiff resided out of the 
jurisdiction, in a suit against an administra
tor for the payment of a sum of money 
alleged by the bill to have been received by 
the intestate as guardian of the plaintiff, it 
appearing that the intestate’s estate was in
solvent, and there also being no satisfactory 
evidence of the alleged indebtedness. Alton 
v. McDonald, 22 C. L. T. 37, 2 N. 11. Kq. 
Reps. 324.

Plaintiff out of jurisdiction — Sum
mary proceeding to enforce mechanic’s lien— 
Statement of defence equivalent to appear
ance—Motion before statement—Undertaking 
to defend — Waiver. Busman v. Central 
Trusts Co., 2 O. W. It. 1096.

Plaintiff reside nt ont of Ontario
Property in Ontario — Share in father’s 
estate—Claim to—Statute of Limitations— 
Costa of motion. McConkic v. Fawcett, 11 
O. W. It. 170.

Plaintiff resident ont of Quebec —
Temporary sojourn in province—Time for 
moving for security.] — Where the plaintiff, 
described in the writ of summons ns living 
in the province of Quebec, declares in the 
course of the proceedings thn* he is there 
only as n sojourner for the t:me that the 
proceedings will last, and that lie will then 
return to a place in the United States, he 
will be ordered to give security for costa.— 
2. The delay of 3 days for demanding aecur 
ily applies only when the demand is made 
by dilatory exception and not by motion. 
Houle v. Hibcrt, 10 Que. P. It. 120.

Plaintiff residing; abroad — Assets
within the jurisdiction.]—The plaintiffs, who 
wcr*> non-residents, had. at the time of an
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application for security for costs, assets with
in the Territories to the amount of $4,000, 
consisting of live stock and railway plant in 
use upon contract work for the Canadian 
Pacific Railway Company, in construction of 
the Crow’s Nest Branch Railway :—Held, 
that this property was not substantial and 
fixed, but floating, and an order for security 
for costs was made. Doidge v. Toun of 
K'gina (No. 1), 2 Terr L. R. 320.

Plaintiff residing abroad Discretion
-Property in jurisdiction. Will* v. Tim- 

mint (Y.T.), 2 W. L. R. 121.

Plaintiff residing abroad — Property 
in jurisdiction Shares in defendant company. 
Sub-Target dun Co. v. Sub-Target Quit Co.
• Ltd ), Il O. W. R. 431).

Plaintiff temporarily out of juris
diction Intention to return.]—Order for 
security for costs refused. Plaintiff sues for 
damages claiming that defendants, members 
of n dental college examining board, misre- 
ported his examination papers. He is tem
porarily in Seattle, his home and personal be
longings being in Victoria. Itichard» v. Yer- 
rinder (1000), 12 W. I* R. 827.

Plaintiff's place of residence during 
suit—C. P. 119.] — Foreign plaintiffs who 
have established their residence in the pro
vince during the pendency of the suit, are 
not obliged to furnish security for costs.— 
The law respecting residence does not re
quire conditions involving permanency ; and 
the same person may have several places of 
residence. Ramsay v. Hitchcock (1906), 12 
)W P K 13.

Police officer—Public officer—R. S. O. c. 
89 — Notice of action—Assault—Affidavit. 
I.ane v. Vlinkinbroomcr, 3 O. W. It. 613.

Power of attorney—Plaintiff leaving the 
provinec aft(r inscription of the cate—V. C. 
P. 177.|—The obligation to furnish security 
resulting from the fact that lie does not re
side in the province, the plaintiff who leaves 
the province during the pendency of a suit, 
even when the case is inscribed for hearing, 
is similarly bound to furnish security. Ricci- 
ardo v. Can. Par. Rtc. Co., 11 Que. I\ R. 112.

Power of attorney—Stay of proceeding» 
—Dilatory exception — Certificate — De
posit— Vacation.] — Although the defendant 
may apply to a Judge or the prothonotary, 
<-ut of term, for n stay of proceedings until 
security be given, he can only invoke the 
absence of a power of attorney to obtain a 
stay of proceedings until its production, by 
means of a dilatory exception, which can 
only be urged by a motion presented to the 
Court.—2. Such dilatory exception cannot be 
presented unless accompanied by a certi- 
I’cate from the prothonotary establishing the 
deposit in bis office of the sum fixed by the 
rule of practice, and the defendant cannot 
afterwards apply orally to make such de
posit, the making of such deposit not having 
the effect of making a motion addressed to 
the Judge or prothonotary a dilatory excep
tion.—3. The Court has no jurisdiction to 
entertain a motion for security for costs and

power of attorney between the 30th June 
and 1<t September. Mitchell v. Meldon. 5 
Que. I». R. Hti

Practice InauffUieney of êjMovit — 
Attempt to r< ad nupplementary affidavit.]— 
Vpoti a motion for security for costs, an 
affidavit which i* defective in not slating the 
grounds of the deponent’s information and 
belief cannot he strengthened on the return 
• if "lie summons by a supplementary affidavit. 
Kerr v. r, 6 Terr. L. R

Praecipe order—Rule 9S7—Application 
for further security—Practice.]—Taking out 
a pre-cipe order fur security of costs is not 
a bar to a subsequent application for an order 
for additional security where it could not he 
said that the defendant ought to have anti
cipated the necessity for further security 
when lie first applied.—Standard Trading Co. 
V. Scybold, 5 «>. L. R. 8. followed.—Chartc- 
boi* v. dreat North-West Central Rw. Co., 
9 Man. 1,. R. 00, distinguished. Moore v. 
Scott, 5 W. L. R. 147. 10 Man. L. R. 428.

Praecipe order—li’ait’cr.] — Where it 
is stated in the writ of summons that the 
plaintiff resides out of the jurisdiction, the 
defendant may. even after delivering his de
fence, obtain the usual principe order for se
curity for costs. Smerling v. Kennedy, 23 
<\ L. T. 112, 8 O. L. R. 430, 2 O. W. R. 
180.

Praecipe order for—Motion to act aside
—Practice—Rule PXS.] -- The language of 
Rule 988 confines it to n case where a for
eign plaintiff, whose claim is such that he 
might move for judgment under Rule 602, 
is met with an order for security for costs— 
if ho desires to avail himself of his right to 
move for judgment lie may do so. notwith
standing the order for security, upon paying 
$00 Into Court : hut bp has the right to 
move to discharge the order for security, with
out first complying with it: and that right is 
not interfered with by Rule 988.—Order of 
the Referee refusing to set aside a priceipe 
ord'-r for security for costs reversed. Copelin 
V. Cairn» (1910), 13 W. L. R. 707.

Preliminary plea—Deposit.]—A motion 
by which a defendant demands security for 
costs is. a preliminary plea, and cannot be 
made without a deposit. 2. The Court has 
no right to give to a defendant who lias not 
made such deposit time to make it. Macdon
ald v. Victoria Montreal Fire Aaace. Co., 
18 Que. S. C. 408.

Preliminary plea — Deposit — Law 
stamps. |—A motion for security for costs, 
even when not accompanied by a demand of 
procuration, is a preliminary exception, and 
will he dismissed if made without a deposit 
and with nothing more than the stamps re
quisite for a motion. Taylor v. Victor’a 
Montreal Fire Ins. Co., 3 Que. P. R. 407.

Prlnclpol action and action on a 
guarantee and on a sub-gnnrantee —
Principal action dismissed for failure to fur
nish security for costs—Costs of the action on 
the guarantee and on the sub-guarantee.] — 
A plaintiff who fails on his principal action 
on account of not furnishing security for 
“ judicatum solvi " must pay the costa of the



105» COSTS 1056

actions on the guarantee and the sub-guar- 
at tee f.ir ihe simple reason that they arose 
out of the principal action, without which 
the fTourt would he bound to fix their worth.
HomU V. Htbert, 36 Que 8 C. 21.

Probate Act -Creditor — Security for 
rout* — Staying proceedinge.]—Security for 
costs not ordered in probate proceedings by 
a creditor. a« it might stay proceeding* of 
everyone, and tie up settlement of estate for 
months, tie Prient Estate. f, E. L. R. 342. 
43 X 8 R 230.

Proceedings against defaulting wit
ness I —A witness against whom a rule nisi 
is asked for default of appearing, cannot re
quire a bond as security for costs ami power 
of attorney to be given, such a proceeding 
not being the institution of an action. Itc 
Hay v. Isrhekawa, 7 Que. P. R. 107.

Proceedings under the Workmen’s 
Compensation Act. B.C.. pending be
fore arbitrator.] — K was killed while in 
defendants* employ. Plaintiff, the adminis
trator, is now in penitentiary on a charge of 
theft. Roth he and the estate are insolvent. 
Tho arbitrator is still seised of the matter 
and has not yet ascertained the compensa
tion, if any. to which plaintiff is entitled. 
The widow is out of the jurisdiction. On 
application to a Judge for security for costs: 
—Held, that plaintiff is not a nominal plain
tiff. Motion dismissed. Application, if made 
at all. should have been made to the arbitra
tor at an earlier date. Itc Krus tf f'rtotr'» 
Sent ( V.fODj, 12 W L. R. 158.

Procuration —Costs of motion.]—The de
fendant is entitled to the costs of his motion 
if he asks the production of a power of at
torney at the same time as security for costs. 
The costs follow the event of the action where 
the defendant asks only security for costs 
without power of attorney. Steinfeld v. 
Atarguis, 3 Que. p. R. 237

Procuration — Exception — Costs of 
motion. |—The defendant has a right to his 
costs, whatever be the event of the cause, of 
a motion in the nature of a dilatory excep
tion for security for costs and procuration, 
under clauses 2 and 7 of Art. 177. ('. P. C., 
where the plaintiff resides out of the jurisdic
tion. Block v. Carrier, 28 Que. 8. (.'. 4f>.

Public officer — Police sergeant — In
formation.} - Held, that tin1 defendant, a 
police « meant, laying an information ngniust 
a cab-driver for using obscene and grossly 
insulting language, was an officer or person 
fulfilling a public duty and acting in the 
performance of such public duty, within the 
meaning of It. 8. O. c. 88, s. 1, and was 
therefore entitled under It. 8. O. c. 89 to se
curity for cost* of an action brought against 
him by the cab-driver for falsely and mali
ciously laying such information. Eaves v. 
Nesbitt, 21 C. L. T. 1110, 1 O. L. It 244.

Public officers - Policemen — .lrfio* 
against—Trespass— IVarranf.)—The defend
ants, police officers, having a warrant to ar
rest a man, by mistake entered the house of 
his neighbour, the plaintiff, to execute the 
warrant, but did not actually arrest the

plaintiff, and withdrew on finding their mi«- 
take. The plaintiff sued for trespass and 
assault : —//#■/</, that, as the uefendanis wi n 
acting in gore I faith under a warrant, and 
had complied with the requirements of «. 2
of it s ii. 1867 e. 86, they were enti N 
under that Act to an order for seen-ity 
for costs. Lewis v. Dolby. 22 (,*. L. T 112. 
3 O. L. R 301.

Qui tam action — Foreign plaintiff 
Aliens.]—The obligation to furnish security 
for the payment of costs in a qui turn action 
is n formality which ht governed by the law 
of the country in which the demand is in tu
it will he imposed upon a foreign plulotiff 
not naturalized who sues a company .‘«t an 
infraction of the law’ in regard to alie h. 
/■'raneg, v. Dorn. Power Co.. 8 Que. P. II
304.

Qui tam action— Preliminary exception 
—Deposit —Chambers motion.]- A motion for 
security judicatum solid in a qui tam action 
is a preliminary exception which must he 
accompanied by tin* deposit required by Art. 
16ft, C. P., even since the amendment by 1 
Edw. VII. c. 24.—2. The fact that a motion 
is brought before a Judge in Chambers does 
not change the nature of it. and if it is nut 
accompanied by a certificate of (he deposit 
required by law. it will be dismissed, Itny- 
mond v. Earouchc, 0 Que. P. It. 30.

Qui tam action — It. if. 0. Art. 90— 
Amendment—Crown.1 — The amendment of 
Art. .'!!). 1!. 8. Q.. by striking out the words, 
"as oeil in the name of the Crown, as."
enacted In •! Edw. vil. c .'17, a. 1, luia n •
had the effect of taking the actions referred 
to in the article out of the class of popular or 
qui tam actions. Hence, notwithstanding the 
amendment, a defendant in such an action 
may require that the plaintiff be ordered 'o 
gix>> security for costs. Eanouette v. Dupes.
84 Qne 8. C. 13, 9 Q i P R 218

Real Property Act—Petition—Caveat r 
out of Province—Property in Hrotincv 
Mortgage- Pureipe—Irregularity.]—A eav *■ 
tor proceeding under Real Property Act by 
way of petition to establish a claim to the 
land after service of notice at the instance of 
the applicant for a certificate of title mum. 
as a general rule, be treated ns the plaintiff 
in the proceedings, and. if he is resident 
out of the jurisdiction, must give security for 
the caventee's costs. 2. That the caveator'* 
claim in respect of a registered mort gn 
on the land, upon which he swear* there i« 
money owing and unpaid, will not take i 
case o'.it of the general rule, if the caventee 
in good faith disputes that there is anything 
due or owing on the mortgage. 3. Under such 
circumstances the ownership of the mortgage 
within the jurisdiction will not relieve a 
caveator from the necessity of furnishing 
other security for costs. Armstrong v. Arm
strong, 18 P. R. 56. distinguished. Ob
jection was taken to the regularity of the 
praeipe, being the first proceeding taken by 
the eaveatee in the matter, for want of the 
Indorsement of his place of residence and 
description upon it. as required by the prac
tice of the C’ourt :—Held. that under Rule 
335 of the King’s Pencil Act. no effect should 
be given to the objection, as it was purely
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technical, and it did no' appear that the 
interests of the caveator had been or eon Id 
be affected by the irregularity, if it were 
one. Lang v. Smith. 14 Man. !.. R. 258.

Refusal to stay proceedings.! — It is
a n lit' r *.f discretion in making orders for 
security for costs whether or not proceed
ing- be stayed. If is unnecessary for the 
purposes of appealing to draw up the order 
api led i rot Wray v. < ten. Worth. Rw. 
Co. (ItHttn. il» W. L. It. 14. 2 Rusk. L. R. 
321. See 11» XV. u R. 7l»tl. 3 Sask. L. R. 42.

Rescission of order—Return of plain
tiff—Tirms.l —Interlocutory orders may al
ways he rescinded by the Court when the rea
sons for them have ceased to exist.—iA 
plaintiff who has been ordered to furnish se
curity for costs and procuration may he 
relieved from the obligation if he establishes 
that he has since fixed his place of abode in 
the Province, where he intends to remain 
permanently.—A plaintiff so discharged from 
the obligation of furnishing security and 
procuration should bear the defendant's costs 
of obtaining the original order and the costs 
of the petition for rescission, Poole v. Hogan, 
3 Que. P R 197.

Reservation—1/otion for security—Pro
curation |—Costs will be reserved on a mo
tion for security for costs and for the pro
duction of a power of attorney. Vinicoles de 
Cognac. La Société d< ProprUtariet de, v. 
Beland. 8 Que. I» R. 256.

Residence abroad Both parties.] — A 
defendant who resides abroad can require a 
plaintiff residing abroad to give security for 
costs, under Art. 179. C. P. Robert v. 
Schiller, 3 Que P R. 390

Residence abroad Both parties -Rival 
claimants of fund.]—Where both plaintiffs 
and defendants were resident out of Ontario 
and both claimed a fund of $500, bequeathed 
by a will, both were required to give se
curity. each to the other, for the costs of an 
issue directed to be tried. In re La Com
pagnie Oénérale d'Eaux Minérales, (18911 
1 Ch. 451, followed. Re Société Anonyme des 
Verreries de l'Etoile, 10 Pal. Cas. 290. and 
Re Miller's Patent. 11 Pat. Cas. 55. distin
guished. Sinclair v. Campbell, 21 C. L. T. 
3«. 2 O L R. 1.

Residence abroad - Business in pro
mue.]—Plaintiffs residing in the province 
of Ontario, although having a place of busi
ness in the province of Quebec, must give 
s ’ rit y for the defendant's costs of an action 
be n in tbo letter province. Rota v. Infor- 
national Hydraulic Co., 18 Que. 8. C. 439.

Residence abroad - Defendant out of 
jurisdiction—Surrogate Court proceedings— 
Real octor.l—The plaintiff applied to a Sur
rogate Court ' *r grant to him of letters pro
bate as the ext cutor named in a will. The 
defendant having filed a caveat and entered 
an appearance, the plaintiff delivered a state
ment of claim praying the Court to decree 
probate of the will in solemn form, and the 
defendant delivered a statement of defence dis
puting the factum of the will. The plaintiff 
then obtained an order for the removal of 
the proceedings into the High Court :—Held,

that, according to the practice and procedure 
of the High Court, which was applicable, 
the plaintiff was not entitled to security for 
costs from >he defendant, who was out of the 
jurisdiction W ard v. Benson, 21 C. L. T. 
531. 2 o L. R.

Residence abroad—Foreign company.]
An American steamship company having 

its head office in Seattle was the lessee of 
certain premises in Victoria, where applica
tions for freight and passage could be made 
to an agent Held, that the company was a 
fon ign c uupany w itbin thi t anlng of a. 
114 of the Companies Act, and was bound 
to give security for costs. Ilaska Steamship 
Co. v. Macaulay, 8 It. C. R. 84.

Residence abroad — Opposition — Con
ti slant. | -Where an opposition is filed to a 
seizure in exeeu ion of a Judgmen . the oppo
sant is the person who •* institutes a proceed
ing." within the meaning of Art. 29. C. C., 
and he is not entitled to ask for security 
for costs from the plaintiff contesting the 
opposition on the ground that he resides 
out of the province. Clirnrl V. Jobin, 18 
Que. S. C. 393, 3 Que. P. R. 356.

Residence abroad—" Plaintiff " — Claim 
by defendant against co-defendant.]—Where 
a defendant proceeds under Rule 215 to seek 
relief from a co-defendant which he would not 
he entitled to upon the pleadings and proofs 
between the plaintiff and defendant, he is a 
" plaintiff " within the meaning of Rule 
1198, and, if resident out of the jurisdiction, 
is liable lu au order for security for costs. 
Walmsley v. <inffith, 11 V. R. 139, co. lid- 
cred. .1/oisons Bank v. Saieyer, 21 C. L. T. 
ST l'.' P. R 816.

Residence abroad Return to jurisdic
tion—Costs of motion.]—If, between the ser
vice of a notice of motion for security for 
costs and the presentation thereof, the plain
tiff becomes a resident of the province, the 
motion for security for costs will not be 
granted, but the costs thereof will follow the 
result of the suit. Mattel de la Chesnaye v. 
Leduc, 3 Qne. P. R. 385.

Residence abroad —Temporary residence 
in jurisdiction.]—A foreigner usually resid
ing abroad who, before the order for security 
is '/ranted, has come to reside temporarily 
within the jurisdiction for the pursue only 
of prosecuting his action, cannot be com
pelled to give security lor costs. Violette 
v. Martin, 20 (*. L. T. 88. 35 N. B. It. 74.

Residence abroad Test of residence.]
—A plaintiff who works 7 or 8 months of 
the year outside the province of Quebec, and 
who lines not keep any dwelling-place in his 
own name during his absence, does not reside 
in that province, and will be ordered to 
furni<h security for costs. IVIorio v. Cana
dian Pacific Rir. Co., 7 Que. p. It. 334.

Residence of plaintiff — Absence in 
foreign country—Return to Ontario—Inten
tion to remain—Delay in moving. O'Brien v. 
Michigan Central Ru. Co., 12 O. XV. R. 1227.

Residence of plaintiff—Adoption of per
manent residence—Rule 1198 (hi—Burden of 
proof. Levy v. A/ane*. 7 O. XX’. R. 806.
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Residence of plaintiff - M Ordinarily 
resident " out of the jurisdiction—Rule 1108 
( b i - -Evidence—Onus Affidavit*. /foment 
v. Dymrnt, 12 O W. It. 12«5

Residence of plaintiff — Plarr of buti
ne*» ! Plaintiff* living in another Province 
must give security for cost*» although they 
have a place of business in tin- Province 
of Quebec. Itou v. International Hydraulic 
Co., i Que. P. It. 75.

Residence of plaintiff — Place of b usi
ne»»—Cotti of motion.!—Plaintiffs described 
in the writ of aumnio is as of a place out
side the Province of Q tehee, and carrying on 
business - partners h tips city and district 
of Montreal, will be required, upon a mo
tion in that behalf, to give security for costs 
and produce a power of attorney.—In such 
circumstances the plaintiffs if they oppose the 
motion will be mulcted in the costs of it. 
8 apery v. Uagnon, 3 Que. P. R. 57.

Residence of plaintiff— Nfo/cmenf on
writ—Depotit.]—V\hen it appears by the 
description of the plaintiff upon the writ 
itself that the defendant is entitled to security 
for costs and to the production of a power of 
attorney, it is not necessary to make a de
posit with a motion for security. Itoy v. La
montagne, 3 Que. P. R. 263.

Residence of plaintiffs ont of juris
diction—Affidavit of information and belief 
—Suffviency. Italcoviki v. 01 ion (N.W.T.), 
3 W. L. It 367.

Residence out of Ontario — “Ordin
arily resident."1—Rule 1108 provides that 
security for costs may be ordered, among 
other cases, in the following : " (at where the 
plaintiff resides out of Ontario; (61 where 
the plaintiff is ordinarily resident out of On
tario. though he may be temporarily resident 
within Ontario."—The defendant's affidavit 
stated that the plaintiff was now residing 
out of the jurisdiction, and also, that he had 
no certain pla»1»- of abode within the jurisdic 
lion ; that he had hitherto resided out of the 
jurisdiction : and at the conclusion of the 
pending suit intended to reside out of the 
jurisdiction of the Court. The plaintiff's 
affidavit stated that he had not for the past 
year, nor had he now. any fixed or ordinary 
place of abode either in or out of the Pro
vince of Ontario, his occupation requiring 
that he should be from time to time in Eng
land. th»- Province of Ontario, and the Pro
vince of New Brunswick :—Held, that the 
actual residence abroad was still what prima 
fade entitled the defendant to security, and 
the plaintiff could not answer the applica
tion by shewing that he had no fixed residence 
at all.—Denier V. Mark», 18 P. R. 405, 19 

L. T. 2211. overruled. Allcroft v. Horrixon. 
20 C. I* T. 31. 10 P It. 50.

Residence out of provinev—Family in 
Province Huxinrsx out of. | The plaintiff 
was manager of a joint stock company, carry
ing on business in Ontario, with his head 
office at Woodstock. His wife and family re
sided at Woodstock, lie was agent of the 
company at Detroit, but visit,-d his family 
once a fortnight, and sometimes once a month, 
but not as a rule for longer than a day and

a half at a time : -Held, on motion for aecur 
ity for costs under Rule 110H In), that the 
plain'iff under the alsive circumstances must 
he taken to reside in Ontario. \loffatt v. 
Unnard, 23 <\ L. T.'.W,. 0 O L. R 383. 
2 O. W. R. 787. 3 O. W. R «133.

Residence out of province - - Petition 
for interlocutory injunction.]—A motion for 
an interlocutory injunction made by petition 
before the issue of the writ of summons, i« 
not an action or a suit or a process, and 
the party making such motion cannot, •■ven 
if he does not reside in the province of Que
bec, he ordered to furnish security for the 
costs of the petition. Ozone Co. v. Lyonx, 5 
Que. P. R. 238.

Residence out of province Plaintiff 
a judgment creditor of defendant. 1—Where 
plaintiff, a resident out of the jurisdiction, 
having a judgment in the St. John County 
Court against the defendant for $«7.75, 
which was defeated by certain conveyances 
made by the defendant, brought a suit to 
have the same set aside as fraudulent and
void, he was ordered 10 give security ut 
e sta Oould v. Britt, 23 0. L. T. 231. 
2 N. B. Eq. 453.

Residence out of province- -Rule 1198 
(ft).]—A man of about thirty years of age, 
who bad since childhood lived in the United 
States, came to Toronto in October, 1902, to 
inspect for his employers, brokers in New 
Vork, a branch office in Toronto. He was 
then Instructed by his employers to act as 
telegraph operator in the Toronto office. 
These brokers gave up business in a few 
weeks, and he tlu-n was employed ns a tele
graph operator by their successors. The 
business of the successors also came to an 
end within a few weeks, and in connection 
with that business the plaintiff was accused 
by tty» defendant of fraud, and arrested, 
this action for damages being brought iu con- 
sequence thereof. He was an unmarried 
man. and had been in the habit of living with 
his mother in Kansas City when out of 
employment, and lie stated on cross-examina
tion that he would return to the United 
States if he could find employment there: 
Held, that under these circumstances the de
fendant was entitled t<> eecurlty for cos 
the action. Kavanaugh V. Caxxidy, 23 f\ I, 
T. 224. 5 O. L. R. «14. S. C. tub nom 
Cavanagh v. Caxxidy, 2 O. W. R. 27. 143, 
308. 391.

Resident out of jurisdiction '* Or
dinarily resident " — Roving plaintiffs. .4//- 
man v. Yukon Conaolidatcd Hold Field• /'#>. 
(Y.T.I, 8 W. L. R. 371.

R. S. O. 1807, e. 89 — Action againxt 
conxtable for arrext of plaintiff—Defence tn 
mrritx—Affidavit — Inxuffidency—Oroutidx— 
Belief—Rule 518—Agent — flo/iri/or.]—The 
provisions of R. S. f>. 1897 c. 89, requiring 
plaintiffs in actions against justices of the 
peace and other officers fulfilling public du
ties, to give security for costs, in certain cir
cumstances, must be followed with some sp- 
proneh to strictness, the right given being s 
variation from the usual course of litigation. 
—The affidavit filed on behalf of the defend
ant, a constable, in an action brought against
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him for the arrest of the plaintiff, in support 
of n motion for an order for security for 
costs under the Act referred to, did not, in 
the part indicating the nature of the defence, 
■ben the ground» for the belief of the de
ponent in the truth of the statement made, 
ms required by Con. Rule 518. where facts 
are stated not within the knowledge of the 
deponent ; and did not in terms state that 
the defendant had a good defence on the 
merits, or set out the facts justifying the 
conclusion that the defendant had such de
fence, <>r that the grounds of action were 
trivial or frivolous :—Held, that the affida
vit was insufficient; and the motion should 
be dismissed, but, as it appeared that the 
defendant acted ns an officer of the law, the 
dismissal should not preclude an application 
upon better material, on payment of costs,— 
Held, also, that the solicitor for the defend
ant was an “agent" within the meaning 
of the statute, and might make the affidavit. 
Robinaon v. Aforria, 15 O. L. R. 649. 11 O. 
XV. It. 861. 431. 559.

Rule 1198 (a)—Plaintiff residing out of 
jurisdiction - Assets in jurisdiction—Moneys 
in hands of defendant. Stone v. Stone, 11 
O. W R. 489. 509.

Rule 1198 (a)—Plaintiff residing out of 
jurisdiction—Untrue indorsement of residence 
on writ of summons—Assets In jurisdiction

-Sufficiency—Leave to move to vacate order. 
HcDonell v. Can. Par. /fir. Co., 11 O. W. 
R. 491.

Rule 1198 (e)—Previous action for same 
cause against another defendant. Heyder v. 
.Veto Ontario S. S. Co., 6 O. W. R. 886.

Rule 1198 (d)—Costs of former action 
for same cause unpaid -Different defendants.
(i led hill v. Upaeatica Exploration Co., 11 O. 
W. R. 317.

Rule 1198 (d)—Costs of former proceed
ing under—Merits—Discretion. Wendover v. 
Ryan, 7 O. W. R. UK».

Sfitsie-nrret after Judgment- -Plaintiff 
reaident abroad—Continuation of action. 1 - 
A plaintiff issuing n aaisie-arrrt after judg
ment is not instituting a new action, but only 
executing the judgment rendered in his 
favour; he is not therefore bound to furnish 
security for co*ta or to file ;i procuration, al
though he resides abroad. Taylor v. Pal- 
miaano, 9 Que. P. It. 145.

Saskatchewan Rule 520 - Inaolvent
plaintiff—Omm»—Intereat of plaintiff in aub- 
ject matter—Aaaigner of rlaima of ofArra.) — 
Plaintiff, a creditor of defendant R. and the 
assignee of 11 other claims against R., 
brought this action to set aside the transfer 
of certain properties by the insolvent It. 
to his co-defendant. Order for securit.* for 
costs refused, plaintiff having a beneficial in
terest in subject matter of action. Even if 
plaintiff insolvent that alone insufficient to 
require security, but defendant on whom is 
onus of shewing insolvency has not satisfied 
same. Wallace v. Reid, 10 XV. L. R. 22.

Several defendants Pr<rcipe order».] — 
One of the defendants having obtained on 
pracipe an order for security for costs, the

plaintiffs complied with it by paying .$“00 in
to Court, after which another defendant, 
without notice of the previous order or of the 
payment into Court thereunder, obtained an 
order on pnrripr for security for costs on his 
own behalf. —Held, that the plaintiffs were 
entitled to obtain an order providing that the 
security given by them should stand as se
curity for the costs of all; the defendants, 
but were not entitled to have the second order 
for seeuri'y set aside as irregular. Syracuac 
Smelting U’orA* v. Stevens, 21 C. L. 'I'. 441, 
2 O. L. R. 141.

Several defendants — Separate orders
—Pracici—Increased security. 0'1>eary v. 
Gordon, 7 O. XX’. It. 7211.

Several defendants — Separate orders 
for security—Compliance with—Sufficiency— 
Further order. I'rquhart v. Aird, 4 O. W. 
R. 501, 6 O. XT. II. 155, 500.

Several defendants Solicitor defend
ing by partner—Right to profit costs—In
creased security—Measure of—Costs of ex
amination for discovery. Careic-Oibson V. 
Millar, 3 O. W. R. 417.

Slander—Chastity of plaintiff—R. S. O. 
1897 t. 68, s. 5, s.-k. 3—Defence—Admission. 
Welburn v. Sima, 10 O. XV. R. 524.

Slander imputing unchastity to 
married woman- Action by husband and 
wife—Separation of causes of action—Plead
ing. Clurk v. Cameron, 6 O. W. It. 831.

Stage when ordered - Exchequer Court 
of ('anada.]—Under the present practice of 
the Court an order for security for costs may 
be made at any stage of the proceedings in a 
cause. Wood v. R., 7 S. C. It. 634, referred 
to. Ronton Rubber Shoe Co. v. Ro*ton Rub
ber Co, 21 C. !.. T. 279, 7 Ex. C. R. 47.

Stay of proceedings Non-payment of 
interlocutory costs—Dismissal of interlocu
tory motions with costs payable forthwith— 
Vexatious or frivolous motions. Keogh V. 
Rrady. 6 O. W. it. 552. 846.

Stay of proceedings nntil given —
Authority of aolicitor—Time for motion—De- 
poait. J—A motion for a stay of proceedings 
in an action until the plaintiff should give 
security for costs and until his attorneys 
should produce a special procuration, is in 
the nature of a dilatory exception, and it 
should he made within the time allowed for 
preliminary pleadings, and accompanied by 
n deposit, even since the amendment made to 
Art. 165. C. P. by 1 Kdw. VII. <• 34 <Q.>. 
Singer Mfg. Co. v. Young, 19 Que. 8. C. 396.

Sufficiency of enrety— Value of shares 
in company—Cross-examination of surety- 
information ns to affairs of company. Still 
v. Alexander (19101, 1 O. W. N. 622.

Summons- Affidavit on information anil 
belief—Grounds n<*t shewn — Supplementary 
affidavit tiled after summons issued—Inad
missibility—Practice. Kerr Co. v. Suter 
(N.W.P.t, 5 W. L. R. 236.

Time — Delay—Deposit.]—A motion for 
security for costs can he made pendente lite,
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up<>n producing an affidavit stating that, since 
tae institution of the action, the plaintiff 
l.as censed to reside in the Province of Que- 
bee 2 Such motion will be grante<l if made 
within three days after the defendant has 
been informed of the plaintiff's change of 
resident* Su<’h motion need not be ac- 
companied by the deposit required by Art. 
165, (*. P. I (inirt V // urtubt*'. 4 Que p.
it. ru

Time Sot ire—Surety—Attorney for.] — 
If a party required to give security for coats 
does not furnish it on the day fixed, such 
party cannot ufterwards give it except after 
a new notice of one clear day to the oppo
site party. 2 A judicial surety cannot be 
represented by an attorney for the purpose 
of giving security. Drliale v. McCrea, 21 
Que S C. 410.

Truat company's bond J—A trust com
pany cannot force a party to accept aa secur
ity for costa a bond executed by the com
pany for a specific amount, nor force the 
prothonotarv to accept such security. Aah- 
iriH-th v. Montreal if 1 thin tic It ir. t'o., 5

Workmen's Compensation Aet—Pro
ceeding under.]—The object of Rule 34 under 
tin- Workmen’s Compensation Act (ltulea of 
V.04) is to make the proceedings under the 
Act subject to the same nies as an action ; 
and where the applicant resides out of the 
jurisdiction, the respondent is entitled to 
security for costs. Cizowaki v. Weat 
Kootenay Power and Light Co., 12 R. C. R. 
63. 3 W. L. R. 516.

4. Taxation or.

Abandoned appeal - Order. ]—The pro
duction of the notice of the abandonment of 
an appeal will be sufficient authority for the 
taxing officer to tax the rvs|K>ndont*H costs 
of the appeal, and an order is not necessary. 
Pry v. Hota/ord. il R. V. It. 166.

Acquiescence — Fee on foreign commia- 
aiun—Settlement of action. |—The receipt of 
a cheque in payment of fees taxed, and the 
siviiature to an ackn .wledgmem thereof, do 
mu amount to acquiescence in the taxation 
when the cheque lias not been presented for 
payment, the advocate having the conduct of 
tin- cause not finding the amount of it suffi
cient. 2. The advocate of one party who 
do- - not join in a foreign commission, never
theless. has a right to the fee provided by 
Ar: US of the tariff, if he has received in
structions, examined the documents, etc. 3. 
A fee upon the hearing is not allowed in 
a cause declared to have been settled between 
the parties u|sm the day. on which it has been 
called for hearing. Seaacntcein v. Pillow 
fl< racy Mfg. t'o., (î Que. P. R. 320.

Action dismissed as regards one

SlaiatifT—Several defendanta—Defence in 
nr. I—Where au action brought by two plain

tiff- is dismissed, upon defence in law, as to 
om- of them, each of the two defendants is 
entitled only to half the costa of on action 
adjudicated after the tiling of a plea to the 
merits. Major v. Paquet, <> Que. P. R. 210.

Action dismissed on declinatory em- 
ception -Contested action- Tariff of cost».] 
—An action dismissed on declinatory excep
tion in a contested action for the purpose 
of taxation under the old tariff of advocates' 
fees, in force at the time .if the action. 
Hodge v. Htique. 10 Que. P. It 216.

Action io set aside a contract and 
involving an amount exceeding $1,000
—Incidental roneluaiona for damagi a—C. P. 
554-1—An action is of the first class when it 
prays for the setting aside of a contract 
of an annual consideration exeroding $2.000; 
the fact that, by incidental conclusions, the 
plaintiff prayed for damages which have been 
fixed by the judgment at the sum of $.300. 
does not change the class of such action. 
Lucenti v. Montreal [Irewing Co. (1010), 11 
Que. I». R. 300.

Action to set aside a municipal
proces-verbal - Intervention — Hill of 
coata -C. P. 50, Hit, ; M. <\ WO: Tariff. Art. 
2. par. 2.1—The fees in an action to set aside 
a municipal by-law. taken under the provi
sions of Art. ni) C. P. are those of an action 
of the second class. Idem for the fees in 
an intervention filed in the same case. Her
bier v. Corp. of Si. Michel (1010), 11 Que. 
P. R. 326.

Actiona tried together — Separate 
/--.« I Where several actions f--r damages 
have been joined for the purposes of examin
ation and hearing, and judgments have been 
given for different amounts, it cannot he said 
that the examination and hearing have been 
absolutely the same in the different actions, 
and therefore a separate fee may be allowed 
in each action. Ititaon v. Arnold, tl Que. P. 
R. 230.

Actions tried together — Separate
fera.]—When several issues arc united for 
trial, and there is only one enquête and exam
ination of witnesses, one argument, and one 
judgment on the several issues, the attorney 
is not entitled to fees of enquête and argu
ment as if there had been separate trials. 
Drmera v. Sanchc, 6 Que. P. R. 241.

Affidavits — Interlocutory motion.] — 
Where an interlocutory motion is dismissed 
upon preliminary objections, the taxing offi
cer has a discretion ft) disallow to the party 
opposing it the costs of affidavits filed in 
answer to It. Whitricood v. White wood, 20 
(\ L. T. 254. 19 P. It. 183

Affidavit»—Irregular iling.]—The costs 
of affidavits for use on a motion in the 
Weekly Court, fiied with the Clerk in Cham
bers, instead of in the Registrar’s office, as 
required by Rule 102, should nevertheless be 
taxed, if otherwise taxable, where, such affi
davits have been before the Court on the 
motion and arc recited in the order made 
thereon. Sturgeon Falla Hier trie Light <f 
Power t'o. v. Sturgeon Falla. 21 C. L. T. 33. 
10 P. It. 286.

Affidavit» — Motion for interim injunc
tion.!—In the absence of any objection of 
the adverse party or of any remark of the 
Judge as to the number of affidavits filed in 
support of or against a petition for an in-
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tmm injunction, tin- successful party is en
titled In » fee upon each affidavit. Hrault 
V Lambert, ti Que. P. R. 402.

Appeal — Objection* — Solicitor'* flip 
—Setting a*idi ccrtifirate.| -Notwithstand
ing the provision of Rule 771 that the tax
ing officer's certificate of the result of a 
taxation of costs shall he final ami conclu
sive as to all matters not objected to in the 
manner provided by Rules 1182 and 1183, 
the certificate may. in a proper case, be set 
aside in order to allow objections to be car
ried in. and the certificate re-signed as of a 
later date ; and this was ordered in a case 
where the solicitor for the party objecting 
had himself taken out the certificate, intend
ing to appeal from it, hut at the moment not 
remembering that it was necessary to carry 
in objections in writing, and had promptly 
applied for relief. In re Furber, | 1898) 2 
('ll. 638, followed. Order of Magee, J„ 
affirmed. Robinann v. bin gland, 11 <). L. R. 
385. 7 O. W. R. 47. Kill.

Appeal—Ruling of taxing officer—Costa 
of interlocutory examination* — Rule* 767, 
77i. IlSd, 1267—Right of appeal Time — 
Extension. |—Semble, that no appeal lies from 
the decision of the senior taxing officer at 
Toronto, under Con. Rule 113(1, as amended 
by Con. Rule 12(17, as to the allowance of 
the costs of interlocutory examinations.— 
Held, that if an appeal lies, it must he either 
under Con. Rule 771 or 7<i7 probably the 
latter—and. under either, notice of appeal 
must be given within four days and made 
returnable within ten days after the 
decision complained of ; and notice in this 
ra*e not having been given in time, an ex
tension should not he granted, having regard 
to the character of the decision complained 
of—a ruling against allowing the costs of 
examining more than one of the plaintiffs 
for discovery. l/<i/in v. Crittenden, 11 O. 
L. R. 4(1, « O. W. It. 790.

Appeal from interlocutory orders —
Inscription — Fortum—Vacation* au greffe 
—f'oiiMolidation of action* — t'oun*el fee*.] 
—Upon an application for revision of the 
taxation of three bills of costs in three ap
peals from orders declaring sufficient the par
ticulars furnished by the respondents, winch 
orders were reversed on appeal :—Held, that 
the appellants were entitled to their disburse
ments and fees relating to the inscription of 
the appeals, which is ns necessary for inter
locutory appeals as for those from final Judg
ments.—2. That they were entitled also to 
disbursements and fees in respect of fnctums, 
if fnctums were produced.— 3. That they were 
entitled also to fees for day's time at the 
record office.—4, Quttre, whether, if several 
causes have been consolidated for the pur- 
ms,» of pleading and fact urns, there should 
a* several counsel fees nr only one. Paquet 
i 2 Que, P R. 860

Appeal to full Court—Co*tn not apeei- 
fically awarded—Statute.]—The costs of an 
appeal may he taxed to the successful party 
although not specifically awarded by the judg
ment. Supreme Court Act (11X13-4), s. 20, 

7. tick bush v. Cawley, il B C R 
151, 1 W. L. R 18.

Appeal to Privy Council — Coifs in
curred in Canada — Taxation—Rule 1256— 
Non-retroactivity.j — Rule 1250. providing 
that when the costs incurred in Canada of 
an appeal to the Privy Council bave been 
awarded, and have not been taxed by the 
registrar of the Privy Council, they may he 
taxed by the senior taxing officer, and 'he 
taxation shall be according to the scale of 
the Privy Council, js not to be construed as 
applying to a case in which the judgment en
titlin',' a party to costs was entered before 
the Rule was made. The quantum of costs, 
as well as the right to them, is ascertained 
at the time of the judgment, and the quan
tum cannot, without the clearest words, be 
altered by a subsequent" change in the tariff, 
or by the creation of a tariff which had no 
existence until after the judgment. Rnrlc v. 
Iturland, 24 C. L. T. 356. 8 O. I,. R. 174. 3 
O. W. It. 702.

Application of new tariff — Retro
activity.]—Where an action was begun when 
the old tariff was in force, that tariff regu
lates the costs of the cause, even where the 
contestation was after the coming into force 
of the new tariff. Gould Shaplcy and Muir 
Co. v. Qcrvaia, t) Que. P. It. 290.

Arbitration under Railway Act,
1906 - Construction of “cost*" in i. 199 
—Otentr’a cotta—Solicitor and client—Tariff 
—Commencement of arbitration — Items — 
Feea of arbitrator*—Counsel fee*—Witneaa 
feet—Costa of faiation.)—1. Under s.-s. (5) 
of s. 2 of the Railway Act. R. S. C. 11XX», c. 
67, interpreting the word “costs” used in s. 
109 of the Act, as including fees, counsel 
fees, and expenses, the costs of an owner who 
succeeds in an arbitration under the Railway 
Act should he taxed as between solicitor and 
client.—Malvern Urban District v. Malvern, 
83 L. I’. 32(1, followed.—2. The tariff of 
costs prescribed for ordinary litigation may 
be accepted us a general guide for taxing the 
costs of such au arbitration ; but when, in 
the opinion of the taxing officer, tie fees
fixed & that tariff are inadequate compen
sation for the services necessarily and reason
ably rendered, lie is not bound by it, and 
should not follow it.—3. For the purposes 
of the taxation of such costs the arbitration 
began when the company served notice upon 
4he owner offering an amount which they 
were willing to pay. and naming their arbi
trator; and items for work done even before 
that date should he allowed if they were for 
work that would properly he costs of the 
arbitration if done after that date : for ex
ample, fee perusing the order of the Railway 
Commissioners giving leave to expropriate, 
and taking instructions.—4. The owner was 
entitled to tax the fees paid to the arbitra
tors on taking up the award.—Sheusbury v. 
Wirral, 11895 ) 2 Ch. 812, distinguished.— 
5. Counsel fees allowed by the taxing officer 
were reduced to $100 per day for first coun
sel and $75 per day for second counsel.—0. 
The fees actually paid to expert witnesses 
should not necessarily be allowed, hut only 
fair and reasonable fees for the time occu- 
>ied in attending before the arbitrators and 
u qualifying themselves to give evidence.— 

7. The costs of the taxation, including a fee 
of $25 for the argument before the fudge, 
sh< uhi he home by the company. Re Can.
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Sortit Rtr. Co. «# U ohm mm. 8 W. I,. It. 137, 
17 Man. !.. R. :,7H, 8 I'm. Ry. Cas. 244

Certificate Mistake in amount — Error 
in addition — Correction-—Powers of Mas • r 
iri Chambers Rules .112. 64<i. King v. 
Toronto Rsc. Co.. 12 O. W. R. «13.

Claim and. counterclaim Method of 
taration.]—Yy the judgment herein plain
tiffs were jriven costs lo be taxed and defend
ants, on their counterclaim, were allowed 
their cos’s 'o be taxed.—Held, that plain
tiffs get costs of suit but not counsel fees 
or witness fees for contesting the fact found 
against them. Defendants get counsel fees, 
witness fees, briefs, i leadings, hills of costs 
and taxation. No set-off directed in judg
ment. Kelly v. Winnipeg ( IMOOi. 12 W L. 
R. 4M.

Compensation for lande taken for
railway — Arbitration — Claimants sever
ing—Estates under will. Re Murphy and 
Lindsay. Rob/vygeon, and Pontypool Rio. Co.. 
G O W. K. 361.

Conservatory intervention- Leave to 
contrat.] — The original plaintiff, who ob
tains leave to contest, after inscription rr 
parte, a conservatory intervention, will he 
ordered to pay the difference between the fees 
provided by Art. 8. and those provided by Art. 
10 of the tariff. Williamson v. Hrniishair, 
0 Que. P R. 385.

Contestation of claim against insol
vent estate- I mount to hr paid in stamps.] 
—The amount to lie paid in stamps upon the 
contestation of a claim upon an insolvent 
estate is the same as that payable according 
to the amount of the claim in an ordinary 
action. If- Dodds Co. <t Kent, 10 Que. 
P. It. 21V.

Copy of shorthand evidence taken
in Master's offlee Allowance between 
party and party—Counsel fees—Huhpu-nn— 
Letters, attendances, and other items. 
Plenderlrith v. Parsons, 10 (), W. IJ. 387. 
658.

Costs of appeal -Dismissal as to one 
party— Half fees.] — Where an appeal is 
dismissed upon motion as to one of the par
ties only, the advocate's fee will be the whole 
fee fixed by the tariff, and n<>t merely the 
half of such fee Ledue v. St, Louis do 
Ho moque, 5 Que. P. R. 448.

Connsel and solicitor - Construction of 
statutr 1 J 2 Kitr, ML, c. 77 l.l/on.t — 
Contract irith city solicitor engaged on salary 
—Conflict of latrs—Costs in Supreme Court 
of Canada]—Section 4iiS of the charter of 
the city of Winnipeg f 1 & 2 Kdw. VII.. e. 
77), provides flint where the city solicitor 
is engaged at a stated salary, the city cor
poration have the right, in law suits and 
proceedings, lo recover and collect " lawful 
costs.” in the same manner as if such soli
citor were not receiving such salary. The 
respondents, a city corporation, enacted a 
by-law appointing their solicitor at an annual 
salary, and providing that, in addition there
to, he should be entitled, for his own use, 
to such lawful costs as the corporation might

recover in actions and proceedings, except 
disbursements paid by the city. Upon the 
taxation of the eosis awarded to the respon
dents on an appeal to the Supreme Court of 
Canada < 41 S. C. R. 18) .—Held, that the 
statute and contracts above recited applied 
to costs awarded on the appeal, and th it. on 
the taxation, the usual fees to counsel and 
solicitor should be allowed. // am hurt)- lmm- 
ran Packet Co. v. R., 89 S C. R. «21. dis
tinguished. Ponton v. Winnipeg, 41 S. C. It 
366.

Counsel fee — Adjournment of hearing 
of appeal—Negotiations for settlement | 
After an appeal was opened, it stood over at 
the suggestion of the Court in order to giv“ 
the parties an opportunity to settle : the 
negotiations for settlement were unsuccess
ful; and the appeal was ultimately dismissed 
with costs :—Held, that the successful party 
was entitled : ( 1J to a counsel fee (under 
item 224 of the Tariff of costs) pn the first 
day's heitvng. and (2) to an allowance for 
costs of the negotiations for settlement under 
item 81 of schedule No. 4. Milton V. Surrey.
10 B. C. R. 328.

Counsel fee — Rrief—Summary Convic
tions Act. a. 7.1 (8)—Jurisdiction of Judge 
on case stated.]—The defendant v.ns con
victed before the stipendiary magistrat- for 
an Incorporated town of n violation of one 
of the by-laws of the town. The magistral* 
having stated a case under the Summary 
« "mimi.ms Act. R. S \ S V**, 1< :
73. an order was made by a Judge at Cham
bers setting aside the conviction and direct
ing the informant to pay the defendant the 
costs of the application and below, to be 
taxed. The bill, as taxed by the taxing 
Master, included a counsel fee of $50 and an 
allowance of $30 for brief. On appeal to 
a Judge at Chambers the amount allowed fur 
brief was reduced to $5, and the counsel fee 
struck out altogether :—Held, Towm-di-nd, 
J., dissenting, that the defendant whs en
titled to a counsel fee tor the attendant* at 
Chambers, and that $7.30 would be n rea
son able amount to allow under the circum
stances. the question having been but a tri
vial one and having occupied hut a short 
time, and that the appeal should he allowed 
to this extent but without costs.—Quirre, 
whether a Judge at Chambers, exercising 
jurisdiction under s. 73 (8), upon a stated 
case, can be regarded as a delegate of the 
Court, or is sitting under n special authority 
independently of the Court and as a person 
designated by the statute to discharge the 
duties prescribed by it. Rer v. Dimmork. 1 
E. L. R. 80, 30 N. 8 R. 286.

Counsel fee—Trial nr assessment of dam
ages — Interlocutory judgment—Items 15t, 
751. of tariff of costs. 1- In an action for 
damages for personal injuries, the defend
ants entered no appearance and filed no 
statement of defence. Interlocutory judg
ment was not signed, and there was no ad
mission of the liability of the defendants. 
Notice of assessment was served by the plain
tiff by posting it up in the office of the Court. 
Both the plaintiff and defendants issued 
commissions and took evidence abroad, and 
the defendants obtained an order for the ex
amination of the plaintiff by medical practi-
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tioner# On the opening of the case nt the 
trial (or assessment) counsel for the de
fendants admitted that they did not intend to 
content liability, and the only matter tried 
out was the quantum of damages:—Held, 
that the plaintiff was not limited, in taxing 
rosta against the defendants, to the counsel 
fee mentioned in item 1S2 of the tariff as 
appropriate upon a mere assessment of dam
ages. but was entitled to a counsel fee as 
upon a 'rial, as provided in item 153: the 
assessment referred to in item 152 being 
that which follows upon an interlocutory 
judgment.—Hemblc, per Meredith, C.J.C.P.. 
ihai the paragraphs which follow items 152 
and 153 in the tariff are intended to give the 
taxing officer u discretion to increase the fee 
for the brief both for the assessment of dam
age# and for the trial. Hamilton v. Hamil
ton, Orimtby, and Heamaville Electric Rw. 
Co., 10 O W. It 107, 473, 15 O. L. R 50.

Counsel fee on postponement of trial
—Item 153 of tariff—Allowed by taxing officer 
—On appeal. Middleton. J.. refused to inter
fere with officer's discretion—No error In 
principle or misunderstanding being shewn. 
Cutwater v. Mullet t, 13 P. II. 50!»; Conmcc 
v. N. A. Rw. Contracting Co., 13 P. It. 433, 
and Re Ogilvie, [1910) P. 243. followed Mc
Donald v. (Irand Trunk Rw. Co. (1911), 18 
O. W. It. 661. 2 O. W. N. 748.

Counsel fee on view before trial
Affidavit of counael—Witneaê fees—Wit net* 
not called—Practice. ]—Upon review of taxa
tion of the defendant's costs an affidavit 
made by one of the counsel nt the trial and 
on the appeal, who was present nt the taxa
tion, was allowed to be read to shew what 
took pince before the taxing officer ; and, it 
being therein sworn that the applicant had 
slated to the taxing officer that a view had 
been had by counsel before the trial to en
able him to properly understand the case, and 
that the view was necessary, the Judge re
fused to interfere with the discretion of the 
faxing officer in allowing a counsel fee for 
th- view.—Where a party seeks to tax fees 
for witnesses not called, the onus is on him 
to shew their relevancy, etc., which he should 
do by affidavit establishing: (It that the 
witnesses were necessary and material; (2) 
that they were in attendnn ( 3 l what they 
were brought to depose to; (4) the reason 
why they were not examined. A general 
statement tint the witnesses were necessary 
and material, and the course the trial took 
made it unnecessary to call them, is not suffi
cient, as it does not enable the taxing officer 
fo form any independent judgment. Eastern 
Townships Hank v. Vaughan (1910), 14 W. 
L. R. 450.

Count el fees—Adjournment of trial.]— 
Except as otherwise specially provided, only 
one counsel fee can be taxed in an action. 
Such fee must be taxed on the completion 
of the action, nnd cannot he taxed before 
that event is reached. Where on a motion 
for a continuance, based upon the absence 
through illness of the defendant, who was al
leged to be a necessary and material witness 
in his own behalf, the continuance prayed 
for was granted on payment by the defend
ant of costs of the day :—Held, that a coun
sel fee was improperly allowed as part of

such costs ; and an appeal from an order re
viewing the taxation and striking out the 
item was dismissed. Acadia Loan Corpora
tion \. Wentworth, 87 N. 8. It. 816.

Connsel fees—Demand of abandonment 
—Contestation.]—The fees upon a contesta
tion of a demand ot" abandonment are those 
provided by Art. 126 of the tariff. Riou v. 
Maut, 4 Rev. Leg. N. 8. 449, followed. 
Lynn v. Schloman, 3 Que. P. R. 3<13.

Counsel fees — Discontinuance—Trial ] 
—If an action is discontinued with costs 
before the day fixed for hearing, the plain
tiff asking and obtaining a certificate of his 
discontinuance at the time the cause is called 
for trial, the defendant has no right to the 
counsel fee d'enquête fixed by item 32 ot the 
tariff. Lee Chu v. Carpenter, 3 Que. P. R. 
70.

Counsel fees— Dismissal of action—Ex
ception Hearing.]—When an action has
been dismissed upon an exception to the form, 
in respect of which there has been an enquête 
and hearing, the defendant is entitled to the 
fees upon an enquête and hearing over and 
above tin- fee provided by Art. 7 of the 
tariff. Lapointe v. St. Ongc. 3 Que. P. R. 
314.

Counsel fee» — Diamissal of action — 
Exception aa to form.]—If an action is dis
missed upon exception to the form, the coun
sel fee allowed to the defendant will be that 
mentioned in Art. 7 of the Superior Court 
tariff, and not the fee upon a simple motion. 
Plourdc v Hank of Montreal, 2 Que. P. R. 
496.

Connsel fees—Exception to the form.]— 
The fees of an advocate upon an exception 
to the form dismissed are those mentioned in 
item 23 of the tariff of the Superior Court, 
nnd not fees appropriate to a simple motion. 
Fonderie dc Drummondville v. Robillard, 3 
Que. 1’ It. 378.

Counsel fees — Increased fees — Trial 
of actions—Discretion—Principles governing 
—Practice ip applying to Judge for fiat. 
Hr y ce v. Can. Pacific Rw. Co. (B.C.), 7 W. 
L. i: M8

Counsel fees—Motion to enforce award.] 
—The counsel fee upon a motion to enter 
judgment in terms of an award made by 
arbitrators of the drain Market Association 
of Montreal should not be the fee mentioned 
in Art. 4 of the tariff of the Superior Court 
as in the case of judgment rendered in a 
cause after setting down for hearing on the 
meri's, but the fee mentioned in Art. 28 of 
the tariff, as upon a motion. Ward v. 
Ooodall, 2 Que. P. R. 444.

I
Counsel fees.] —Motion to review taxa

tion of costs of the plaintiff, the wife, taxed 
ns between solicitor and client, to be paid by 
the defendant, the husband.—The Registrar 
allowed retainer and other fees to counsel in 
addition to the proctor, who also acted as 
counsel :—Held, as the case was not one in 
which second counsel could be considered as 
reasonably necessary, that the items should 
be disallowed. Bell v. Hell, 20 C. L. T. 20.

(See Robork v. Petera, 20 C. L. T. 421, 
13 Msn. L. R. 124.)
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Counsel fees Petition for reetaton of 
i-ifers hat.]—In the case of a petition for 
the revision of n voter*' lint which ban been 
granted, the respondent having appeared and 
vroes-examinvd the petitioner's witnesses, but 
having neither pleaded in writing nor ex
amined witnesses on his own behalf, the peti
tioner will not he entitled to a counsel fee as 
in « contested action, but only to a fee ap
propriate to a rase heard at parte, l.arche- 
réi/ui \ st. Leonard de Port \laurite. 3 Que. 
p ii. Lie.

Conneel fees— Preliminary exception.]— 
In spite of the fart that preliminary excep-

vided by Art. 7 of the tariff of advocates in 
the Superior Court for a case in which the 
action succeeds or is dismissed after a plea 
other than a plea to the merits, and without 
enquête, continues in force 1‘lourde v. Hank 
of Montreal. 17 Que S. C 21*1

Counsel fees — Review — Motion.] — 
When an inscription in review is dismissed 
III OB motion, the fee will be that of an action 
settled before hearing, and not that of a mo
tion only. Renault v. Oagni . 3 Que. P. R. 
289.

Counsel fees — Revising pleading».] — 
The fee allowed by item 230 of the tariff for 
settling and revising refers to a party’s own 
pleadings, and not to the pleadings received 
from the opposite party, and the allowance 
on n taxation of a fee of $10 to the plaintiff 
on receipt of the statement of defence, aa 
** fee to counsel advising thereon." is impro
per. but. in a special case, a fee may be al
lowed under item 220. Hlair v. Ilritiah Col
umbia Exprean Co., 11 B. C. R. 1 -3.

Counsel fees—Trial—Clan» of action— 
Garantie.] — A counsel fee at the hearing 
will not be allowed upon taxation unless 
there has in fact been a hearing.—2. If an 
action cm garantie is dismissed because the 
plaintiff in the principal action is in default 
for not proceeding with his demand, the class 
of the action # n garantie (brought up on re
view and dismissed by the Superior Court) 
will be that of the principal demand, and not 
that of an action for the amount of the costs 
that the plaintiff en garantie has to pay in 
consequence 0f the dismissal of his action.
Walktr v. La Banque Nationale, 3 Une. P.
R. 47

Counsel fees paid to partner of liti
gant \ffidavit of payment made by < ounael 
— Ihaallotcing vont» of — Itrief — Cor
respondence.]—Where com.-el fees were paid 
by a member of a firm of Iwrristers ami so
licitors, to his partner for the latter's services 
ns counsel in an action in which the former 
was defendant, under a prior agreement to 
pay such fees ns would he payable to coun
sel outside the firm : -Held. that such coun
sel fees should be taxed to the defendant 
against the plaintiff under a judgment dis- 
ntlasing the action with costs. t/endorse* v. 
t onur. 3 U. C. Ii. J. O. S. 21*. followed. 
1'pon the taxation the defendant made nn affi
davit of payment of fees to his partner, and 
the latter also made an affidavit, upon which 
he was cross-examined :—Held, that the de
fendant was not entitled to lax the costs of

or occasioned by the latter affidavit:—Held. 
also, per Britton. .1.. that the discretion of 
the taxing officer in allowing the defendant 
the costs of briefing correspondence between 
ill** parties, should not he interfered with on 
appeal, although the correspondence was not 
used nt the trial. Johnston V. Ryekman. 24 
C I,. T 221. 7 O. !.. R r,11. 1 O. W It. 720,
2 0 W R 10*8. 1113. 3 O W. R. 198.

Counterclaim — instructions — Itrief— 
Counncl feta — Coat a of taxation and ap
peals. 1—In nn action to which tip* defendant 
pleaded a counterclaim, the plaintiff was held 
entitled to the costs of the action, and the 
defendant to the costs of the counterclaim : 

Held, that tic defendant, .i- part of her
costs, was entitled to tax a counsel fee, and 
that the fact that there was no reply to the 
counterclaim was not material, it being the 
existence of the defence to the action which 
determined whether it was a case for a 
counsel fee or not :—Held, following A thin 
Metal "o. v Miller. [18081 2 Q B. 306. that 
the defendant was not entitled to tax “ in
structions to sue," but was entitled to tax 
" instructions for counterclaim." With re
spect to the amount of "brief" and “coun
sel fee " taxed, the taxing master's judgment 
ought not to he disturbed, especially after it 
had been affirmed by a Judge. The “ one- 
sixth rule" (O. 63. r. 231 is imperative, and 
there being in this case no reason for de
parture from it, the appeal of each party 
should have been and should now be dis
missed with costs. Hun Id v. Fraser, 30 N. 
8. R. 21.

Counterclaim — Witness fees — Counsel 
fees — Suhprvnas — Other items Welwyn 
Formera' Elevator Co. v. Byrne (N.W.T.),
3 W. L. R 868.

Criminal libel — Action — Stay — 
f'riminfl/ Code, aa. 8.M-5.1—N., after his ac
quittal (at the third trial) on a charge of 
criminal libel, proceeded to tax his costs as 
provided by the Criminal Code, and moved 
before the trial Judge for the costs of some 
commission evidence used at the first trial 
The motion was dismissed (22 C. L. T. 273. 
8 B. C. It. 270. Rex v. Nichol), and it was 
decided that the prosecutors were not liable 
for the costs of the two abortive trials. As 
there was no appeal from that order. N. 
abandoned the taxation, ..ud commenced this 
action for his costs. The defendants applied 
for a stay of proceedings :—Held, that the 
plaintiff should not be allowed to pursue both 
remedies at once. but. as in the other pro
ceedings there was no appeal, this action 
should he allowed to proceed, provided that 
tlie plaintiff would undertake to abide by such 
order as might he made at the trial with re
gard to the costs of the taxation proceedings 
thrown away, and in the event of the plaintiff 
giving such undertaking the taxation proceed
ings should be stayed. Nichol v. Pooley, 22 
C. L. T. 127. 9 B. C. R. 21, 3*13.

Crown- - Fees to rounael and aulieitor— 
Salaried offleera representing the Crown.]— 
As the statutes of Canada defining the duties 
and selerlss <>f the Attorney-General nod hie 
deputy deny additional compensation for ser
vices rendered h.v them in connection with 
litigation affecting the Crown, it is improper
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to nllow counsel fees or solicitor's fees in re
spect of service* rendered in such capacities 
by either of these officers on the taxation of 
costs awarded in favour of the Crown.— 
./arvis v. tirent WVsfcrn /fir. Co., 8 C. P. 
280, and The Charleroix Electvm Case. Cout. 
Dig. .'{88. followed. Hamburg-Amerkan 
Tarket Co. V. it.. 3» 8. (*. 11. «121.

Defendants* costs of action—Item* relat
ing to s rarity for costs -Claim and counter
claim—Judgment for defendants on counter
claim. Griffin v. /fuller ( N.W.T. ), 4 W. L.
R 12.

Defendants severing — Right of de
fendants to separate sets of costs—Separate 
defences delivered by same solicitor—Discre
tion of taxing officer — Items of bills - In
structions to defend—Attempted examination 
for discovery—Conduct money — Attendance 
of solicitors—Third party notice — Witness 
fee* at trial—Affidavits of defendants. Union 
Investment Co. v. Pullishy (Alta.), 8 W. L. 
K. 530.

Deposition in Circuit Court. | — The
cost* of a deposition taken, on consent of par
ties by stenography, cannot be taxed in a 
Circuit Court. Lewie v. Hudson's Hay Co., 
0 Que. P. II. 1)7.

Depositions taken under foreign 
commission — Admissibility — Practice — 
Return of commission — Opening by clerk.
( mm r v. Bell ( N W P.), « w L R MB.

Desistment — Fee on hearing—Inscrip
tion.J—When the plaintiff desists from hi* de
mand after inscription for hearing on the 
merits, the defendants has no right to the 
fee upon the hearing allowed by Art. 36 of 
the tariff. Higras v. Viau, 6 Que. P. R. 332.

Distribution—Part failure—Jurisdiction 
of taxing officer—Objection- -Waiver. Hugh 
v. Hogan, 3 O. W. R. 799. 4 O. W R. 212.

Distribution of costs - Several causes 
of action—Judgment.]—The judgment in an 
action for slander provided “ that the plain
tiff do recover against the defendant in re
spect of the matters set forth in the 3rd and 
5th paragraph* of the statement of claim the 
sum of #1 and costs to be taxed," and " that 
the defendant recover from the plaintiff in 
respect of the matter* set forth in the 4th 
and 6th paragraphs of the statement of 
claim his cost* to he taxed:”—Held, affrm- 
ing the decision of Meredith. C.J.. that the 
taxing officer rightly taxed under the judg
ment to the plaintiff the general costs of the 
cause, except so much of them a* were occa
sioned by the causes of action up n which lie 
failed, and to the defendant only the costs 
of the issues upon which he succeeded, the 
latter being set off. Sparrow v. Hill, 7 Q. 
B II. 362. S Q. B. D. 47». followed. Dans 
v. Hurd, 22 C. h. T. 2s.r», 292, 4 O. L. R. 466, 
1 O. W. R. 418, 471.

Documenta — Notary.]—The expense of 
making a copy of a deed which i* part of the 
title of him who produce* it cannot be taxed 
against the opposite party unless the copy has 
been made for the express purpose of the 
suit.—The coat* of step* taken by a notary

in searching for document* to be produced in 
the cau*c cannot be taxed. Lavoignat v. 
Markay 17 Que 8. C. 382

Double fees — Cross-demurrers.]—The 
defendant answered the action by a demurrer 
and by a special plea : the plaintiff de
rail rr«>d to the latter : and the parties were 
heard upon these two issues of law. The 
demurrer of the defendant was overruled 
with costs, and the demurrer of the plaintiff 
was allowed with costs. The prothonotary 
allowed the plaintiff, pursuant to Art. 24 of 
the Superior Court tariff, a fee upon the de- 
niiirr- r of the U fendant and another upon
the plaintiff's own demurrer, seeing that be 
had succeeded upon the two issues. This 
was affirmed upon revision. Luneau v. Lu- 
ncau, 19 Que. 8. C. 146.

Evidence — Brief of. used by opposite 
counsel. Pennington V. Honsingcr. 1 O. W. 
R 270. 507.

Examination for discovery. Idding-
ton v. Douglas, 2 O. W. R. 734.

Examination for discovery — Ruling
of senior taxing officer—Appeal—Time—Ex
tension—Rules 767, 774. Mann v. Critten
den. 6 O. W R. 799. 11 O. L. R. 46.

Examination of party — Solicitor for 
party—Fee.]—Where the attorney of the op
posant is present at the preliminary examina
tion of the opponent, and cross-examines him. 
he is allowed on taxation the fee mentioned in 
Art. 41 of the tariff. Lafontaine v. Senez, 8 
Que. P. It. 320

Exhibit — Specially obtained document. | 
—The costs in relation to an exhibit which 
forms part of the documents of title of the 
party who files it, should not be included in 
taxation unless it is stated that such copy 
has been specially ordered and obtained for 
the purpose of filing it in the action. La
voignat v. Markay. 5 Que. P. R. 408.

Ex parte cause- Notice of taxation— 
Necessity for—Execution—Opposition.] — In 
an ex parte cause in the Circuit Court it is 
not necessary to have the bill of costs taxed 
adversely before issuing execution. An op
position based solely upon want of notice of 
taxation, without any allegation of over
charge. will be dismissed with costs. Poirier 
v. Girard, 4 Que. P. R. 124.

Fee of commlssaire-enqueteur 1—A
deputy-prothonotary who has been sworn as 
commissaire-enquêteur and ns such has taken 
the examination of a witness, is entitled to 
the fee therefor ; and it will be allowed on 
taxation to the party paying it. MacDonald 
v. Migneron, 3 Que. P. R. 156.

Illegal bond — Leave to regularize — 
Costs of adverse party.]—If a judgment per
mits an appellant to complete a security bond 
which has bee-, declared illegal, the costs of 
the respondent comprise the attendance when 
the security was given, unless the judgment 
specifies that costs of motion only are granted. 
Oclinas V. La ( atnpagnie du Magasin du 
Peuple, 7 Que. P. R. 98.
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Inst rirtiona for affidavit — Affidavit on
production- Order Review.]—The following 
it'-ra* were allowed to the plaintiff against the 
eontention of the defendant : 1. Instruction» 
for affidavit of writ of “replevin. 2. Two 
separate affidavits on production by co-plain- 
tiffs, where they resided in different parts of 
the country. 3. An order postponing trial 
on the application of the defendant, on term» 
of payment of costs, taken out by the plain
tiff, where the defendant had neglected to 
take out order. An application by the de
fendant t« have deducted from the bill certain
osta of te day, alleged to have been impro

perly allowed on a previous taxation not ap
pealed from, was not entertained. Allison V. 
Christ"!. 2 Terr. L. It. 27$).

Interlocutory coats—7'too separate mat
ters— Separate bills—Charges for preparing— 
Taxation before final judgment. ) — Where 
costs have been incurred in respect of two in
terlocutory matters in an action, a motion 
for par H'ulars and an inscription in law, it is 
permissible for the party who 1ms succeeded 
to draw up two distinct hills of costs hearing 
the same date and brought in for taxation on 
the same day. -In such a case charges for 
drawing the bills and attending upon taxa
tion. as well as disbursements, are allowed 
in respect of each bill.—It would be otherwise 
if the taxatiou of these interlocutory costs
were after final judgment, in which case It 

ild i" ii' esarj i > indu le the cm ta In n 
single bill. Liaron v. Benoit, 8 Que. P. H. 
303.

Items—t'opiis of interlocutorg orders— 
Rehearing of motion.]—In the district of 
Montreal the practice is to put upon the re
cord copies of all the judgments rendered in 
the course of the peudeney of a cause ; and 
the rusts of such copies will be taxed. 2. If 
a motion seeks for a condemnation in a case 
in which the opposite party has not con
formed to an order of the Court, there is 
ground for presenting anew the motion in the 
case in which the order has not been exe
cuted, and, therefore, to claim a fee for re
hearing. Wtrthemer v. Boulanger, 5 Que. 
P. It. 203.

Items of bill — Jury trial—Evidence— 
Discovery — Copy of depositions — Witness 
fees—Witness not called—Review of taxa
tion.]—If a jury's verdict awards a plaintiff 
a sum inferior to $4(10 (in this ease, $140), 
and judgment is rendered according to ver
dict with costs, such costs include the costs 
of the jury, ut the translation of evidence, 
and the fees and disbursements, as in an 
action for the amount awarded, on the vari
ous motions an'1 proceedings peculiar to jury 
trials.- 2. No fee will be allowed on an ex
amination on discovery which was dispensed 
with after the issuing of a subpœna.—3. 
When a party is examined for discovery, the 
adverse party has no right to charge in his 
bill of costs, the cost of a copy of such ex
amination.—4. The taxation of a witness 
who bus not been heard, made in the absence 
of the Opposite party, will be annulled, when 
no evidence is adduced to shew the possible 
usefulness of such witness.— 5. The taxation 
of witnesses who have been heard, whether 
it has taken place ex parte or after objec

tions by the adverse party will not be re
vised by the Judge. Clough v. Fabre, 9 Que 
I*. R. 276.

Items of bill—Pica of puis darrein con
tinuance—Interlocutory injunction—Applica
tion oi nrir tariff.]—No special fee is allow
able on taxation for the filing of a plea puis 
darrein continuance. — The existing tariff, 
which contains an express provision on the 
subject, item 37, must serve as the rule for 
taxation of tin* costs of petitions for interlo
cutory injunctions presented while the old 
tariff was in force, which left such taxation 
to the discretion of the Judge. Roy v. Lord. 
9 Que. 1*. R. 314.

Items of bill — Statement of facts — 
Second trial by jury—Witness fees—Experts 
--Stenographer—Interpreter.]—At a second 
trial by jury made necessary by reason of 
the disagreement of the first jury, no addi
tional fee will be accorded to the plaintiff's 
attorney for the statement of facts required 
under Art. 425, C. P.—2. Witnesses (me- 
chani s) summoned i<> give expert evidence 
touching the working of a machine will he 
taxed at the rate of $4 per day.—3. No fee is 
allowed the stenographer for reading to the 
jury a deposition taken out of Court.—4. The 
case having been settled and withdrawn fro n 
the jury immediately after the re-assemblii g 
of the Court for the afternoon session, Lie 
sum of $10 for one day's session taxed in 
favour of the interpreter from French i,*to 
English is reduced i<> $6. Mitts v. Royal 
Institution, 9 Que. P. U. 308.

Judgment for default of defence
Costs of affidavit proving that none served.] 
—In order to constitute the delivery of a 
pleading, it must be both tiled and served ; 
default in either will entitle the party to he 
proceeded against ns upon default in plead- 
ug ; and consequently upon a taxation of a 

plaintiff’s costs of judgment signed for de 
fault of defence, the costs of an affidavit 
proving that no defence was served will be 
disallowed, where no defence has been filed. 
Massey-IIarris Co. v. Hutchings, 3 W. L. It. 
252, ti Terr. L. K. 351.

Mortgagee's costs of proceedings 
under power of sale—It. S. (>. 1897, c. 
121, s. 30—Proceedings for sale while notice 
current — Disallowance—Profit costs—Mort
gagee's agent not a solicitor. Re McArthur, 
12 O. W. It. 177.

Mortgagee’s costs of sale proceed
ings — Jurisdiction — Local registrar.] — 
A local registrar is not one of " the taxing 
officers of the Supreme Court of Judicature " 
mentioned iu It. S. U. 1897 c. 121, s. 30; and, 
if he is not also a local Master, has no jur
isdiction, under that section, to tax a mort
gagee's costs of sale proceedings. Re Urink- 
waltcr and Kerr, 10 O. W. It. 511, 15 O. L. 
It. 70.

Mortgagor and mortgagee. |—No ap
peal lies from the taxatiou of a mortgagee's 
cost» of proceedings under the power of sale 
iu a mortgage, had under It. S. U. c. 121, 
s. 30. In re 1 anluvcn and Walker, 20 C. I* 
T. 3S8, 19 P. It. 210.
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Motion to allow preliminary excep
tions. | —The fees of the pmthunotary and 
of the attorney upon a motion to allow a 
preliminary exception (whether in n matter 
of form, going to the jurisdiction, dilatory, or 
otherwise), even when such motion is granted 
and the action dismissed, should he such fees 
ms are taxable upon an ordinary simple mo
tion. according to the class of action: Art. 
28 of the tariff of advocates' fees (see Itule 
of Practice, No. 40 ). Vezino v. Martin, 2 
Que V. 11. 301.

Motion to dismiss action for want 
of prosecution — Interlocutory application 
—Affidavit — Information and brief — Brief 
and instructions for brief—Counsel fee. (lib- 
son v. Drennan (N.W.T.), 1 \V. L. It. 577.

Motion to review—Limitation to speci
fic objections — Reference of whole bill to 
f'l.iinfl officer at Toronto an upon revision— 
Erroneous practice —General objection to all 
it< in Declaration of Judge's duty to taxing 
officer.]—Defendants, being dissatisfied with 
a taxation, delivered, pursuant to ltule 1182, 
to plaintiff and to the taxing officer, objec
tions in writing to the taxation. Besides 
specifying as objected to, a large number of 
items in the bill, giving reason therefor, con
cluded with the following general complaint : 
‘•The defendants also complain that the bill 
generally is exorbitant, that the allowances 
as a rule are too large, and that altogether 
too much has been taxed for folios, attend
ances. etc., etc." The local taxing officer 
confirmed his previous taxation but did not 
state his reasons for his so doing. Falcon- 
bridge, C.J., in Chambers, referred plaintiff’s 
bill of costs to the senior taxing officer at 
Toronto to be taxed as upon a revision of 
taxation and to report. On appeal from this 
order it was held : A Judge in Chambers, 
upon an application to him under Rule 774 
to review a taxation, has no jurisdiction to 
delegate the duty which the rule imposes upon 
him. to a taxing officer at Toronto, or to 
anyone else. He may take the opinion of 
that officer as to any and all matters arising 
upon the application, for his own informa
tion. but the parties are entitled to have bis 
opinion, and his alone, in determining the 
questions raised by the appeal. Quay v. 
Quay, 11 I*. V. 258, overruled. Campbell V. 
Barker, 2 O. W. R. BOI, 5 O. W. R. 372, 9 
O. L R. 291.

New trial—t ost» of former trial.]—The 
plaintiff had obtained a verdict against the 
defendants, bi i not being satisfied with the 
amount had it set aside and a new trial 
granted on the ground of insufficiency, costs 
to abide the event. At the second trial he 
again obtained a verdict, but for a smaller 
amount. On taxation of costs defendant’s 
counsel contended that he was not liable for 
the costs of the first trial :—Held (Ileusley, 
J.>, that plaintiff having failed to recover a 
larger amount on the second trial than on the 
first was not entitled to the costs of the first 
trial. McGill V. McWade (1873), 1 P. E. I. 
K 440.

New tariff.) — Plaintiff taxed in 1890, 
his costs of recovering judgment, and on 
appeal it was ordered that there should be a 
new trial ana that the costs of the first

trial should follow the event. Plaintiff, fin
ally. in 1901, recovered judgment with costs: 
—Held, that the costs of the first trial were 
not now taxable under the new tariff, which 
came in force in 1897, but that the old taxa
tion must stand.—Kemble, costs incurred be
fore the new tariff came into force are still 
taxable under the old tariff. Harris v. Dunt- 
muir, 9 B. C. R. 317.

Non-payment of costs—Order to pay—
Taxation of costs—Rule nisi—Cotreive im- 
pritonment- C. /*. 554, 886; Ordinance of 
1667, tit. 4, art. Ü; tit. .-ty. art. JO.]—A rule 
for coercive Imprisonment cannot be declared 
absolute for costs, if bill of costs has not been 
served upon defendant and taxed against him. 
—Demand for imprisonment should be pre
ceded by a demand for payment, with notice 
that after exp ry of It months defendant will 
be obliged to discharge the condemnation un
der pain of coercive imprisonment.—The new 
Code of Civil I’.ocedure has not changed pro-
\ i lions of the "M < '"d...... thi subject. Land-
skrouner v. Corbcr (1910), 11 Que. P. R. 
397.

Notice— Quantum of costs—Intervention 
—Insolvent estate — Curator.] — li a party, 
who has received notice that a bill of costs 
will be taxed, does not attend upon the day 
lixrd in the notice, bat merely urges his
reasons against the taxation in a letter ad
dressed to the prothonotary, the party who 
has given the notice, and who has not had 
his bill taxed at the time fixed, may have 
it taxed later, at his pleasure, in the ab
sence of his opponent.—2. L'pon an inter
vention made by the curator of the insolvent 
estate of the defendants upon a saisie conser
vatoire, and where such curator contests, not 
the claim of the plaintiff, but only bis right 
to the effects seized, the bill of costs of the 
curator, whose intervention has been main
tained, will be taxed pursuant to Art. GO of 
the tariff, and not merely as if it was for 
costs of a petition to set aside the seizure.— 
Kemble, that costs incurred by a curator in 
litigating a proceeding in the name of an in
solvent are payable by the unsuccessful party 
iu such proceeding, and not out of the insol
vent estate, except in case of default of the 
unsuccessful party to pay them. Auger v. 
Alontumbault, 5 Que. P. R. 21.

Notice to opposite party—Collateral 
equities—Duty of taxing officer.]—The tax
ing officer is bound to tax a bill of costs on 
production thereof, according to the tariff in 
force, upon seeing that the opposite party has 
had notice, and without consideration of any 
collateral equities which may exist between 
the partir . Ross v. Ross, 8 Que. P. R. 300.

Opposition — Amendment—Fee*.] — If, 
after contestation filed, the opposant is al
lowed to file an amendment to his opposition, 
necessitating the tiling of a new contestation, 
the opposant will not lie entitled thereby to 
two fees on contestation and two additional 
fees, but only to such fee as the Court will 
allow him, the costs of the amend meut having 
b' en reserved. Canada Industrial Co. v. Ken
sington Land Co., 6 Que. P. It. 237.

Opposition—Dismissal.] — The fee on a 
motion to dismiss an opposition is that of an
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ordiuary motion and no* of a preliminary ex- 
ecption. tHaut re v Payette, ff Que. 1*. R.
17K

Opposition -Dismissal.}- -The fee of the 
advocate of an • xecution creditor who obtain* 
upon motion, the dismissal of an opposition, 
in the fee appropriate to an opposition dis
missed upon preliminary exception. SmitA 
v. Lapointe, ti Que. P. R. 210.

Partition proceedings - Taxed costa 
— Special circumstances McLaughlin V. Mc
Laughlin. 1 O W R 37S. 424.

Peremption — Appearance — Attend
ance on foration. 1 —Where a cause in per- 
eenpted. after the tiling of a preliminary ex
ception. it* dismissal with costs against the 
plaintiff, and payment by the plaintiff of the 
costs thereof, the defendant has a right only 
to the costs of appearance ; he has no right 
to a fee for attending upon taxation. Atkin- 
son v. Cadieux. 10 Que 1*. R. 100.

Petition—Vacless proceeding». 1—Upon a 
petition for payment out of money deposited 
with the Provincial Treasurer pursuant to 
Art. 1198, R. S. Q.. the fee allowed will be 
that upon a petition, and the hill of costs 
will not be taxed as in an action.—Semble, 
that motions to debar a party from pleading, 
to set down the cause, and to place the cause 
en délibéré suivant ten errements, are unneces
sary proceedings upon such a petition. Dau
phinois v. Bousquet. 2 Que. 1*. R. 511.

Petition for revision — Desist ment 
from taxation. 1—A party who has had a bill 
of costs taxed to hint adversely, may. after a 
petition for revision of the taxation has been 
presented and taken into consideration, desist 
from the certificate of taxation obtained by 
him. upon paying the costs of the petition for 
revision. Birgeron v. Brunet, 5 Que. I*. R. 
429

Preparing for trial—Searches for miss
ing documents — I'artg and party costs — 
Tariff.]—In this action a certain contract 
and certain plans of material importance were 
lost, and the plaintiffs employed two of their 
former solicitors to try and find them, which 
they succeeded in doing, and they were put 
in evidence at the trial. For these services a 
sum of #3.70 was paid to them :—Held, that 
this expenditure was properly taxable as part 
of the plaintiffs' party and party costs, though 
not specially provided for in the tariff. 
Toronto v. (Irand Trunk The. Co., 13 O. 
I* R. 12. 8 O. W. R. 310, 333

Quashing conviction — Appeal from 
taxation—Brief and counsel fee in chambers 
—Mode of preparing bill—Inflating items for 
taxation. Hex v. Dimmock, 1 E. L. R. 50.

Railway Act — Delegation by Judge — 
Review of taxation—Principle of taxation— 
Items—Desistment—Arbitration.]—The usual 
and convenient course in regard to costs of 
proceedings under the Railway Act, 51 V. c. 
29 (D. ), provided for by ss. 154 and 158, is 
not for the Judge to tax in the first instance, 
but to relegate the bill of costa to nn officer 
conversant with the practice of taxation to 
ascertain what has been properly incurred ;

and his conclusions may he adopted or varied 
by the Judge. If lands are taken compulsorily 
the costs should he allowed In larger measure 
than in ordinary litigation, hut in a case of 
mere desistment. it is enough if the bill is 
fairly taxed :—Held, with regard to items in 
dispute upon taxation—1. That a consent to 
take possession was not part of desistment 
proceedings, and the costs of it were properly 
disallowed.—2. That costs of steps taken t-> 
appoint a third arbitrator were not costs of 
the land owner ; the appointment was a 
matter to lie arranged by the two arbitrators 
already named.—3. That “ instructions for 
brief ” upon arbitration should he allowed 
4. That what was actually disbursed in wi* 
ness fees to a necessary and material wit
ness as to value should be allowed.—5. That 
the quantum of the counsel fee upon the 
arbitration was in the discretion of the - 
ing officer, and should not be interfered wit Y 
—ff. That " instructions to move for costs «f 
arbitration " was properly disallowed bv the 
taxing officer, in the discretion given by item 
38 of the tariff of the Supreme Cour, of 
Judicature.—7. That the costs of a formal 
order for taxation and its incidents, and not 
a mere flat or direction to tax, should y 
allowed, the liabillity for costs having been 
disputed : see fl O. L. R. 543. Re Oliver 
d Hay of Quinte Rie Co . 24 C. L. T. 21*',. 
7 O. L R. 6*17, 2 O. W. R 968, 3 O. W. R 
818.

Redemption action — Copy of eviden c 
—Taking mortgage arcounts in Master"» of
fice—Ztcms.)—The procuring of i copy of 
evidence taken in the Master’s office for use 
on the argument before the Master may be 
taxed and allowed in propir cases.—Rc Rob
inson. Iff I*. R. 423, discussed.—Per Riddell, 
J. :—The following items in a defendant's bill 
are taxahl- in reference to taking of mort
gage accounts in the Master’s office: (1) at
tendance by the other party’s solicitor on in
spection of productions; (2> counsel fee ad
vising on evidence ; (8) letter to client to 
call after service of notice of intention to 
cross-examine on affidavit ; (4) attending and 
copying entries in books of account produced ; 
(5) attendance of clients going over accounts 
and surcharge of plaintiff and considering and 
advising on ; (ff i attendance of plaintiff’s so
licitor going over accounts and discussing and 
making list of such as can and cannot be 
agreed upon and admitted ; (7) the issue of a 
new Huhpmnn for witnesses to be examined 
upon a day subsequent to that for which they 
were originally subixvnaed and brought into 
the Master’s office; (8) attendance by client 
and advising after arrangement made to pro
ceed with ease on a certain daj . (0) perusal 
of accounts and considering and taking in
structions for supplemental accounts ; (10) 
counsel fee cn reference. Plcndcrlcith v. Par
tons, 15 O. L. R. 897, 10 O. W. R. 387, «58.

Registration of .fndgment — Copy — 
Appeal.]—Held, on appeal from the taxation 
of the prothonotary, that the party who ob
tains judgment has a right to have a copy of 
it made and to have it registered, and the ex
pense forms part of the costs of the cause and 
may be recovered from the adverse party, 
if the judgment, as in this case, is confirmed, 
or if the opposite party does not appeal 
Luncau v. Luneau, 19 Que. 8. C. 146.
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Rehearing - Ftr on enquête.]—After n 
cause has been dismissed at flip hearing, and 
a rehearing has become necessary, the parties 
are entitled to a fee upon the rehearing, but 
not to n second fee upon the enquête. Coke 
v Arnold, li Que. V. R. 23*.

Re-taxation -Alteration of order. Hoak 
v Drblois. 1 E. L. It. 109

Review Abandoned appeal — Briefs—
Cou i fee.] On the 20th May the plain
tiffs «rave notice of appeal. to come on at the 
November sitting of the full Court, 'rom an 
order requiring them to give securitj for the 
cost, of tiie action. On the 3rd June the 
appeal was abandoned:—Held, on a review 
■ >!' taxation, that the respondents were en
titled to tax briefs and a counsel fee. Coun
sel fee under the circumstances fixed at $10. 
A taxai ion may be reviewed under Rule 3 *3, 
as well as under Rule 700 Fry v. IIotsford, 
22 (' L. T. 37S, 0 H C. R. 207

Review — Evidence.] — Held that an 
application for review of taxation by the tax
ing officer must be disposed of on the evidence 
adduced before the taxing officer, and no fur
ther evidence in support of the application 
will be received in review. Martin v. Smith, 
1 Saak L. R. 141

Review—Irregular proi codings — Insuffi- 
rient affidavit on produetio< — Several sub
poenas. | — ,t is not open to a party on taxa
tion of < .sts to lake objections which could 
or shou’d have been taken by application to 
set aside the proceedings, or by way of ap
peal. On this principle costs were allowed 
as follows : (11 The vosts of an order de bene 
rune, irregularly obtained, were allowed to the 
defendant, where no application had been 
made to set it aside, and the plaintiff's advo
cate had attended on the examination ; |2) 
the costs of an insufficient affidavit on produc
tion. where an application for a better affi
davit had been dismissed and no appeal 
taken: (3) tin costs of an order to examine 
the plaintiff issued ex parte and without no- 
tic- where an application to set it aside had 
been refused, and the grounds of the refusa, 
were not shewn on the review. A subpoma 
for each of several witnesses may be allowed 
where they reside in different parts of the 
country, and the same original cannot be con
veniently produced to them nil. Craig v. .Veto 
Oxley Hanche Co., 2 Terr. L. R. 277.

Review —Items—('onsotidatrd aidions.] — 
I'pon review on the part of the plaintiff of 
the taxation of his costs against the defend
ant of consolidated actions:—Held, that " in
structions to defend " the action brought 
against the plaintiff should have been allowed, 
although the plaintiff was also allowed " in
structions to apply to consolidate."—2. That 
it'-ms for preparing and marking as exhibits 
to the affidavit used upon the application to 
consolidate of copies of the writs of sum
mons and statement of claim in the two 
actions should have been allowed.—3. That 
a counsel fee of $.*». instead of $2, upon the 
application to consolidate, should have been 
allowed, it being an application of an essen
tially special character.—4. That "instruc
tions for the examination for discovery of the 
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plaintiff " should have been allowed to the 
plaintiff.— ' xandtr \. School Trustees of 
(ilmi ('i *tei, il J*. R. 1.17, followed wi!h hesi
tation. 1. That the plaintiff was not en
titled to tax against the defendant the co-us 
of two letters to a sheriff complaining of the 
insufficiency of a replevin bond, the defend
ant having replevied the plaintiff’s goods.— 
(1. That items for drawing acceptance and at
tending to obtain an undertaking for the ap
pearance of the defendant for examination 
for discovery and attending to cive acceptance 
and undertaking for the plaintiff’s examination 
for discovery were properly disallowed, there 
being no evidence that the work had been 
done.—7. That tin* item for attending on in- 
siwction ind admission of documents by the 
defendant's solicitors was properly disallowed. 
—8. That items for preparing and marking 
copies of the pleadings as exhibits to on affi
davit made in support of an application to 
set the case down for trial, were properly 
disallowed.—0. That items in regard io a pro
posed application to vacate the registry of a 
caveat were properly disallowed. The costs of 
the application, if made, would not lie costs 
in the cause unless so ordered upon the ap
plication. Neicstead v. Ho ire (1910), 14 W. 
L R. <181: 3 Sask. L. It. 206.

Review Unir setting aside order with 
costs — Items propirlg taxable thi rounder— 
I’raetirc.]—The order taken out simply pro
vided for costs. This means the vo^ls of the 
order set aside and application therefor. Any 
other costs should have been especially pro- 
\ided for. Owens V. Upham, 7 E. L. 11. 108.

Revision — Powers of Judge— Witness 
fees.] — When a final judgment hns been 
rendered in u case, condemning one of the 
parties to pay the costs, a Judge in Chambers 
has no power, on a petition to revise the 
taxation of one of the bills, to strike from it 
the costs taxed in respect of one oi the wit
nesses. on the ground that his evidence was 
of no weight or value. Caine v. Lcedcr, 34 
Que. S. C. 308.

Right to tax—Interlocutory costs pay
able "in any event"—Settlement of action. 
McDonald v. ('rites, 7 O. W. R. 793.

Scale of coûta—Possessory action—Wit- 
nrss fees—Review of taxa lion—Applicant for 
— \\ it ness — Time — Surveyor's plan — 
JHscritiun of prothonotnry. |— Possessory ac
tions are second class actions, although the 
value of the immovable over $ 1,000, es- 
specially when the plaintiff only seeks to be 
relieved of the disturbance in the enjoyment 
of his property, which the defendant commits 
in cutting wood on a part of it.—2. The ap
plication for the revision of the taxation of 
witness fees must be made by the witness 
himself and not by one of the parties, 
through his attorney : this application must 
be made before final judgment.—3. The pro
thonotnry has not the discretionary power to 
strike ihe costs of n surveyor’s plan from 
the bill, when the Judge who rendered the 
final judgment did not do so. Lcfrancois v. 
Morel. 10 Que. V. R.

Severing defences — Items — Setting
aside judgment—T'i. fa. lands — I : lamina-
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fio« fur dtscoieiy.] — Where an action I»
brouu lu against two or more defendants, and 
any defendant separates in his defence, and 
the judgment i# against all the defendants, 
the imw is that each of them is liable to the 
plaintiff for all costs taxed by him a* pro
perly incurred by him in the maintenance of 
his action, except aa to costs caused to him 
by so much of the separate defence of any 
<1,fendant us is and can be a defence for 
that defendant only as distinguished from 
the other defendants. The rule in «Stumm

,'.j . 22 Que B D 99, 689, applied to
an action on a contract. In an action 
against two joint makers of a promissory 
note, who. though they set up substantially 
the same defence, severed in their defences :— 
Held, that on the taxation of the plaintiff's 
costs the following items should be allowed 
as against both defendants: (li costs of a 
concur rut writ of summons against one of 
the defendants; <21 costs occasioned by the 
separate defences of each defendant; (3) 
costs of the examination for discovery of 
one of the defendants, altbo, gb. as the other 
defendant had not been notified of the In
tention to hold the examination, the deposi
tions w»re not admissible in evidence agalnsi 
him. Where a judgment by default was set 
aside, and the defendant was given leave to 
defend on payment of costs :—Held, that the 
defendant was liable to pay the costs of a 
fi. fa. lands issued concurrently with a /î. fa, 
goods. Lougheed v. Parrish, 4 Terr. L. IL 54.

Several defendants — Appearance bp
separate solicitors—Severing in defences— 
Specific items: instructions, perusals, affidavit 
of disbursements, third party notice, etc.— 
Examination for discovery—Solicitor's af* 
tendawc on—Right of party attsnding for 
examination to witness fees and mileage 
where unavoidably detained — Abandonment 
of examination.] -Where an action brought 
against several defendants is dismissed with 
costs against the plaintiff, in party and party 
taxation:—1. Several defendants who have, 
or may have, separate defences are entitled 
to separate bills of costs if they defend by 
separate solicitors.—2. If two or more ap
pear by the same solicitor, it is within the 
discretion of the taxing officer to allow or 
disallow separate defences. Consequently 
where sixteen defendants were sued as joint 
and several makers of a promissory note :— 
field, that. on party and party taxation of 
their costs, the taxing officer had not im
properly allowed three different set» of costs; 
nut two separate defences, where two or more 
defendants had appeared by the «arae solici
tor.—3. A solicitor appearing for two or 
more defendants, is entitled to charge for 
instructions to defend from each defendant ; 
but can only be allowed for one perusal of 
statement of claim.—-4. Instructions for plead
ings can only be allowed for each separate 
set of pleadings.—Where one party takes out 
an appointment for examination for discovery 
of the other party, who. having been served 
with « auhpmna, is delayed by causes (e.f/., 
snow-blockades or interruption of train ser
vice) beyond his control, yet attends and 
presents himself for examination as soon after 
as possible, the examining party cannot, by 
abandoning the examination, escape the lia
bility to pay witness fees and mileage—and, 
in such circumstances, such fees and mile
age, if not paid, are properly taxable on

party and party taxation against the exam
ining parly, ns costs in the cause.—The soli
citor for the party being examined is entitled 
to att«nd on examination, and charges for hi* 
Instructions and attendance are proper party 
and party taxation items.—Costs of a third 
party notice are not taxable ns between party 
and party, in the absence of an express or
der. -Only one affidavit of disbursements, 
which may be made by the solicitor, is to be 
taxed in respect of each separate bill of 
costs, I nion Investment f'o. v. Pullishy. 1
Ute i R 169, 6 W. L R HO

Several preliminary exceptions filed 
concurrently. | If several preliminary 
ceptions are filed concurrently, and the ac
tion is dismissed on one of them, the defend
ant is not entitled to the- costs of the other 
exceptions, if these have not been urged to 
judgment.—A motion by plaintiff to have de- 
fondants bill of costs revised accordingly will 
be granted. Bomborinajs v. Lortic, 11 Que.
P. It. 17

Sheriff's costs of interpleader—Items 
76 and 77 of Sask. Tariff.]—In on inter
pleader application the sheriff obtained a 
copy of the claimant's examination. This 
was disallowed on taxation. Bren 
terpleader application is not a special one. 
In this case a counsel fee of $2 allowed. 
Cross v. Cross (19091, 12 W. L. It. 433. A 
Sask L. R. 1.

Solicitor's letter before action.] —
A debtor is not obliged to pay the costs of 
u letter before action received from an ad
vocate. Uioux v. Plaisance. 21 Que S. V. 
fi7* Lay v. Cantin, 23 Que. 8. C. 40T»

Solicitor's letter before action.) —
A debtor who receives a solicitor's letter, 
cannot, as against the solicitor, or the credi
tor, be required to pay a fee for such letter. 
Robson v. Smith, 0 Que. P. It. 252.

Special fee—Allowance by Judge.] — A 
Judge will not take cognizance of a bill "f 
costs and allow a special fee, until the bill 
has been taxed by the protbonotary. Camp
bell v. Montreal St. Rw. Co., 7 Que. I*. 
R. 7».

Stenographer's fees — Bvidenci <>n 
reference—Rule 1143—Consent — Certificate 
of Master. Murphy v. Carry, 8 O. W. It. UK.

Sums paid witnesses for expense in
curred qualifying them to give evi
dence — Maps and plans—Manitoba Rules, 
], .%’<?, 964—English Equity Rule—Manitoba 
King's Bench Act, s. 39 (8.).]—Action on 
n promissory note given ns part payment for 
timlier limit. Counterclaim for damages for 
misrepresentations. Judgment for plaintiff. 
Counterclaim dismissed. Plaintiff, on taxa
tion, claimed to be paid expenses for experts 
examining timber limits. Rule 963 above in
cludes “maps or plans,'* hut appeal allotted 
from taxing officer who had taxed expenses 
of witness going to and returning from tim
ber limits :—Held, that the successful party in 
an action cannot have taxed to him, as party 
and party costs, the expenses incurred in 
qualifying witnesses to give evidence at the 
trial.—Sub-section («I of s. 39 of the King’s
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BsDeh Act, which provides thst, when there 
is any conflict between the rule» of equity 
and common law, the former shall prevail, 
refer» to matters of substantive law, and not 
o meti re if mere pract Ice. and t he equity 

rule formerly in force in England under which 
such expenses might have been allowed, is 
not in force in Man., fur by Rub- 4 nil prac
tice inconsistent with the Act was abolished, 
and, as to all matters not provided for, the 
practice is, as far as may he, to be regulated 
by analogy to the Act and Rules. I tarry v. 
Stuart, IS Man. L. R. (Ü4: Harry v. Sulli
van, 10 XV. L. R. 040

Supreme Court of Canada — Staying 
taxation.]—At the trial the plaintiffs’ action 
was dismissed, but the full Court allowed 
an appeal by the plaintiffs. On appeal the 
Supreme Court of Canada allowed the appeal 
of a defendant, W., ami ordered the plaintiffs 
to pay him the costs of that appeal and also 
all costs In the Court below, except in so 
far as he was to be regarded ns the repre
sentative of the mortgagor in an action to 
realize a mortgage security, which costs were 
reserted 'ill final decree. By the same 
judgment the action was dismissed as against 
XV., except in so far ns it was considered 
to be in tile nature of a mortgage notion 
for the purpose of enforcing a security:— 
lie Id, reversing an order staying the taxation 
of XV ' costs of appeal to the full Court un
til final decree, that there was no jurisdic
tion to make the order staying taxation. The 
application should have been made to a 
Judge of the Supreme Court of Canada in
stead Merchants Hank v. Houston, 22 C. L. 
T. 8J». 9 B. V. R. 158.

Tariff — Petition — Bankruptcy and »n- 
solvcncy— Hotel license—Declaration.]—The 
fees upon an uncontested petition for a de
claration that the petitioner is the owner of 
a hotel license comprised in an assignment 
of property of a bankrupt, amount to the 
sum of $(>, in conformity with clause 3 of 
Art. 70 of the tariff. Moncttc v. Chartrand, 
8 Que. I*. R. 410.

Tariff—Provisions of—Circuit Court.] — 
Where an action is dismissed upon motion 
for peremption, after the tiling of a plea of 
the merits, Art. 8 of the tariff of fees of 
advocates in Circuit Court applies to the 
taxation of the costs, and not Art. 9. Moody 
v. Lachance, 6 Que. P. It. 09.

Taxation — Divided success — Appor
tionment — Scale of costs — Set-off — Rule 
1132. Murphy v. Murphy, 11 O. W. R. 410,

Taxation of defendants' costs against 
plaintiff — Defendants' solicitor paid by 
salary. I.id diuni v. Toronto Rw. Co., 9 O. 
XV. R. 508.

Travelling expenses in appeal.)—In
an appeal from a judgment rendered in the 
district of Iberville, an item of $14 claimed 
by the attorney of the successful party ns his 
travelling expenses to Montreal, will not be 
included in the taxed bill of costs, as it ap
pears that the said attorney also practices 
in Montreal. Marchand tf Forma,n (1910), 
16 R. de J. 475.

Trial of several actions together—
Hffci t on costs — Witness fees — Party in 
interest — Bailiff's fees—Search for absent 
defendant.]—The fact that several actions 
are tried together does not prevent the advo
cates from receiving the fees on examination 
and hearing for each of the causes, but only
reduces .......... of stenography and witness
fees.—2. Witness fees may be allowed for 
the person declared elected by a judgment 
sustaining a quo icarranto, if he is not 
otherwise u party to the proceeding. — 3. 
XVhere the defendant is designated in the writ 
of summons as absent, the bailiff will not 
be allowed on taxation for searches for this 
defendant. Henry \. Sanderson, 0 Que. P. 
It. 191.

Triple costs Justice of the peace — 
Appeal - \\ itm ss fees.]—The triple costa
which the unsuccessful plaintiff is condemned 
to pay in uu action under Art. 25ÜÔ, It. 
S. Q.. do not include triple costs of review, 
nor triple witness fees.—2. The Judge has 
no discretion to exercise under this provision 
of the law, and when he adjudges that a 
penal action against a justice of the peace 
is not well founded, ami dismisses it, he must 
allow triple costs to the defendant.—3. Where 
the judgment of first instance dismisses the 
action with costs, and the plaintiff appeals 
to the Court of Review, which simply affirms 
the judgment with costs, triple costs should 
not lie taxed by the prothonotary.—4. But 
where the judgment of first instance dismisses 
the action without costs, and the defendant 
appeals from such judgment and claims tri
ple costs, the Court of Review will grant 
them to him, and the prothonotary should 
tax them. Luneau v. Janeau, 3 Que. P. R. 
605.

“Triple costs"—Meaning of.]—Where 
an action begun by virtue of Art. 2556, R. 
S. Q„ has beeu dismissed with costs, the 
defendant recovers against the plaintiff triple 
costs, that is to say, three times the amount 
of the bill of costs taxed. Luneau v. Lunea,u, 
2 Qw P B 164

Withdrawal of action.] — When a
cause inscribed for hearing on the merits 
is, during the sitting of the Court, withdrawn 
with costs, by the plaintiff, the defendant 
has a right to the same fees as if the action 
had been dismissed (item 0, tariff C. C.). 
but without fees of the hearing (items 10 
and 11, C. C.), if no witness is present in 
Court, the defendant having been notified that 
the action would be thus withdrawn. (Josselin 
v. (Jiroux, ID Que. S. C. 145, 3 Que. P. R 
370.

Witness fees—Taxation of. See WITNESS 
FEES.

5. Witness Fees.

Advocate—Experts—Parties.] — An ad
vocate duly admitted to practice, but whose 
name is not upon the roll, has the right, 
nevertheless, when he is cafled as a witness 
and his title of advocate given to him upon 
the subpoena, to be considered an advocate, 
and upon taxation a professional witness 
fee will be allowed.—2. If witnesses swear
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'hat they had m - cause the quality of 
experts and such declaration is not rout ra
diated. expert witness f-es will be taxed.—S. 
The manager of a company, party to the 
cause, is to he regarded «s nu ordinary wit- 
ne** if called as inch, and a witnoea fee will 

allowed i taxation (an if I a Industria I
Cn v Remington hand Co.. 3 Que. P. R. 
37!*

Allowance by trial Judge Reviaion

power to revise the taxation of a witness 
made in "pen Court at the trial; counsel 
must then urge their objection, and, if re
quired. seek the remedies available ns to 
judgments of the f*oort.—2. If a party wishes 
to recover special expenses incurred in con
nection with n suit, taxation after judgment 
in not tb< proper proceeding therefor. RachatI 
v. Montreal Bndga Co.. 5 Que. 1*. R. 337.

Experts Damages.] -The plaintiff can
not fax n« part of the costa of an action 
•h® fees of ixpertw called to prove his claim; 
witness fees in respect of such experts may 
be taxed, reserving to the plaintiff the right 
to claim as part of his «lamages the fees 
which he lias imid. Crawford v. City of 
Montreal. 1» Que 8 I". 323.

Falls affidavit of increase-—Tara lion
— Setting arid* certificate Affidavit — 
Information and belief — Refusal to make 
affidavit — Compulsory examination.]—The 
English practice requiring proof of actual 
payment of wi'nes- fees as a condition pre
cedent to their b«-ing allowed on taxation 
of costs, should lie followed. Where on an 
affidavit that witness fees have been actually 
paid they are allowed on taxation without 
objection on the ground of falsity of the 
affidavit, the proper mode of attacking the 
allowance is by an application by way of 
motion to the Court, and not by way of re
view of the taxation. On such an applica
tion, an affidavit of information and belief, 
stating the ground* thereof, la sufficient 
foundation for a motion to act aside the certi
ficate of taxation and ref«-r it buck to the 
taxing officer to ascertain whether or not at 
the time of the tnxatiou the witness fees In 
question had in fact been paid. There ia 
authority under Unie 207 of the Judicature 
Ordinance ((’. O. 1898, 21 i to order a
person who has refused to make an affidavit 
to attend for examination under oath, (irindle 
v (iillman, 4 Terr L. R. ISO.

Female witnesses.)—Witness fees may 
be taxed in respect of women who are wit
nesses, at the same rat-s as men. Ilersey 
V. Chapman, It Que. P. R. 319

Parties.l—A witness subpomaed blit not 
called by the party who has auhpu-naed him 
cannot be allowed for on taxation against 
the opposite party without his consent 2. 
A party called aa a witness is regarded ns 
an ordinary witness and has the right to tax 
n fee for himself. Royal Electric Co. v. 
Dmpéré, 19 Que 8. C. 2».

Revision — Commissioner — Foreign 
commission — Fee charged. 1 — Taxation of 
witnesa fees will be revi»»d on petition to 
a Judge, if good ground is shewn 2. Tnere

ia n-» tariff of chargea for commissioners 
executing commissions outside of the pro
vince.—it A fee of $30 for a commission 
in an action of the first class is not exces
sive. Hrrney v. Chapman, G Que. P. R. 273.

Revision. | —Where it is admitted that a 
witness complained of the insufficiency of 
the •'mount of his taxation, und it is estab
lished that he was examined as mi expert, 
he is entitled to have his taxation revised 
after judgment rendered, and this with costs 
against the party who aubpernaed him. al
though judgment was in favour of such 
party. Guinea v. Campbell, 22 Que. S. C. 2G2.

Reviaion — Professional person.]- The 
taxation of a witness by the p> 'thono ,.ry 
is subject to revision by the Judge in the 
same way ns the taxation of costs. 2. A 
professional man (e.g., a member of the 
liari, not called as an expert witneis. is 
only entitled to #1 a day and expenses 
Gardner v. Alarehildon, f» Que. V. It 323.

Taxation—Adjournment.] — Where one 
party asks the iHistpouement of the trial 
of the cause Itecau1-» he is noi ready to pro
ceed. th<‘ opposite party has the ri'ht to tux 
witness fees for himself as an ordinary wit
ness. Gagnon v. Simard, 2 Que. P. It. 3GT-.

Taxation Briefing rrùlenrt Witnesses 
not t ailed—Con. Rule l CM. |— In an action 
for libel the plaintiff, not having pleaded 
justification, before the trial gave a notice, 
tinder Rule 488. of his Intention lo adduce, 
in mitigation of damages, evidence of the 
circumstances under which the libel was 
published. To meet such evidence the 
plaintiff find brought a number of witness.. 
to tV trial, but the evidence was not ad
mitted, and the witnesses were not called in 
reply ;—Ueld, that by implication from Con. 
Rule 117G, or by analogy to the practice 
therein prescribed, the costs of procuring the 
atten'dance of these witnesses and the brief
ing of their evidence, etc., should be allowed 
on taxation of the plaintiffs' costs against 
the détendant, hudloie v. Irwin, 12 O L. 
U. 43. 7 O. W. It. 73U.

Taxation -Expert witnesses—Contrat I »r* 
Professional fee».] An expert wit»«-*.•• 

is one who, having acquired a great skill 
in a science, an. or trade, is called to 
give to he Court the result of his expi 11- n--- 
for the purpose «if the determination of the 
facts which are before the Court.— In this 
case the witnesses in respect of whom 'he 
taxation nnd payment of fees was contesied, 
were contractors; they gave evidence as to 
the nature, «piallty, and amount of work <i"ne 
by the plaintiffs; and they were entitled each 
to $4 a «J ly. St. dean v. Bergeron, 1<> Que.
P. R. 304.

Taxation Foreign witness — Employ" 
of party to action — Party as witness. —
$i,ono. with $810 for expense!, allowed as
witness fees for a Dominion land surveyor, 
a necessary foreign wit ness, who came from 
the Yukon to give evidence at the trial of 
this action at Sandwich, involving absence 
from home for Til days.—The Court refused 
to allow a similar sum to another witness 
from the Yukon, who was in the employ of 
the party litigant calling him; only $030, in-
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elusive of expenses, being allowed in hi* case. 
—Wh« n n party to on avion is a necessary 
and material witness on his own behalf, he 
is entitled, if the tnxinr officer is satisfied of 
such fact, to tax for himself the same wit
ness fees as if he were not a party, hut the 
raxing officer ran take no notice of abortive 
attempts to bring the case to trial. Hoyle 
v Rothschild, 16 O. L. H. 424. Ut). XV. It. 
«4*

Taxation — Partira — Poatponement of 
trial.} — The law allows the parties to an 
action to be witnesses, but ordinarily their 
fees as witnesses cannot be taxed against the 
opposite party. However, if one of them 
obtains a postponement of the trial because 
he is not ready, the other may tax fees for 
himself as an ordinary witness, (iaynon v. 
Simard, 10 Que. 8. t *. 330.

Taxation — Party discretion—Residence 
abroad.] The Court has a discretion to 
allow on taxation of costs witness fees for 
a party who testifies on his own behalf. 
However, if the witness lives outside of the 
province of Quebec, a larger sum will not be 
taaed for witness fees than a foreign com
mission to examine him would have cost. 
Kent v. Young, 8 Que. P. II. 236.

Taxation — Party Manager of com
pany—Notice—IPeivcr. 1—Witness fees can
not be taxed in respect of the manager of a 
company party to the action unless he is 
subpennaed as a witness by the adverse party. 
--2. When a witness lias not been allowed 
for at the time of the trial, he should not be 
afterwards except upon notice to the party 
calling him and the adverse partir, the latter 
being interested, especially in the case of a 
witness who comes from abroad, in keeping 
down the costs which arc charged upon him 
by the result of the taxation.—3. A witness 
who is a party to the action is regarded as 
having renounced his fees if he does not de
mand them until after judgment rendered 
against the opposite party. Vive Camera Co. 
v. Hogg, 2 Que. P. R. 423.

Taxation — Taxation equivalent to judg- 
ment for witness -- R< vision.] — The taxa
tion of a witness being equivalent to a judg
ment on which he is entitled to eue out ex
ecution, a Judge in Chambers lias no author
ity to revise or reduce such taxation after 
final judgment, Jouvin v. Bonhomme, 8 Que. 
P II 340.

Taxation — Witnesses in attendance for 
‘•■verni days waiting for trial — XX'itnesses 
in attendance but not called—Discretion of 
'niing officer—Appeal. Campbell v. Menard, 
HO W. R. 424.

Taxation of — Counsel fees—Delay at 
■ ! Jakm lied Ce v. Le*#, 1 w L it di

Taxation of—Effect of—Action for.]— 
The taxation of a witness fee in a cause 
is equivalent to a judgment in favour of the 
witness, and such judgment may be enforced 
against the party who has eubpo-naed the 
witness. A fresh action does not lie to re
cover the amount; the witness has simply 
to issue an execution. Paradis v. Labbê, 4 
Que p R. 416

Taxation ot—Execution for—Action by 
M’ilacâs.l— A xvi'ness, whose witness fees 
have been taxed in an action, has, according 
io Art. 336, C. 1\. the right to an execu
tion for the amount taxed against the party 
who suhpienaed him. hut he has not the 
right to brinr .'in aetion for such amount 
Paradis v. Labié. 21 Que. S. C. 211.

Taxation of Motion to revise.] • The 
taxation of n witness being, under Art. 336, 
C. C. p.. equivalent to n judgment on which 
he is entitled to sue out execution, the Court 
bus no authority to revise or reduce such 
taxation Lessard v. Meunier, 20 Que. S. 
C. 337.

Taxation of — 1 lotion to revise—Time.]
The taxation of the fees of a witness who 

is heard in open Court, lakes place in the 
presence of the Court, and constitutes a 
judgment which may bo executed in the man
ner and after the delay prescribed by the 
Conn i Art. 336, 336. 370, C. C. P.) And 
even if such taxation were considered a 
judgment by the prothonotury. and not by 
the Court, iu this case the application to re
vise was made too late, the time for objec
tion being while the taxation was being 
effected. Campcan v. Ottawa Fire Ins. Co., 
20 Que. s. (*. 230. 4 Que. p. R. 197.

Taxation of Payment—Affidavit ot in
crease - Travelling expenses — Railway 
passes. A'«rr \. Canadian Construction Co.,
6 0 W B 166

Taxation of Plaintiff coming from 
abroad to give evidence—Travelling expenses 
— Subsistence money — Plaintiff remaining 
after trial.] — Appeal by defendants from 
taxation by the deputy clerk of the Crown 
at Hamilton of plaintiff's costs of the action, 
in respect of the allowance of plaintiff's 
'ravelling expenses from England to To-
ronto t.i attend the trial for 'lie purpose "t
giving evidence on her own behalf and in 
returning to England, and of the further 
allowance to her of subsistence money at. 
the rate of $1.26 a day. from 24th September, 
1904, to 9th April. 1906, during which time 
the plaintiff remained in Ontario, so as to 
be here to give evidence at a new trial, sho il f 
it he so ordered by the Divisional Cour 
Appeal allowed as to the travelling expenses 
of plaintiff in coming from England to give 
her evidence on her own behalf and of re
turning to England, and the per diem allow
ance for the time necessarily occupied in 
doing so, but not for subsistence money after 
the trial, as there would have been no diffi- 
«•iilty in her returning to Toronto in ime 
for the new trial if one had been ordered.
Tattersull v People’* Life Assurance Co., 
6 O. W. R. 284, 10 O. I» R. 637. See also 
6 O W R. 307. «I O. XV R 766, 9 O. L It 
611.

Taxation of — Revision. 1—The taxation 
of a witness constitutes a judgment in his 
favour which entitles him to execution 
against either of the parties ; it Is copied in 
the hill of costs, hut not tnxed with It, 
and cannot be revised on a motion for the 
taxation of the bill without notice to the wit
ness. Campeau v. Ottawa, Fire Ins. Co., 4 
Que. P. It. 197, followed. Magann v. Grand 
Trunk Rio. Co., 4 Que. P. R. 348. 21 Que. 
8. C. 72.
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Witness from sbrosd—Conduct monep 
—Travelling rrpenara 11tmatue of exam- 
malum of trifnrt» on r ommùtio*.]- Held, 
on appeal, that $93.10 allowed on party and 
party taxation for a wit nest's railway fare 
and expenses from Ontario to Saskatchewan 
properly allowed, rather than the taking of 
witness's evident- in Ontario by a commis
sion Hemtt v Boulet. 10 W. L. R. 21.

COUHCIL.
Sec Municipal Corporations.

COUNCIL or CONCILIATION.
Default in summoning: - Exception— 

Statute—Judicial notice. ) — An exception 
upon the ground of default to summon a 
council of conciliation, is not answered by 
the production of defences on the merits. 
The statute requiring such a council, being 
of public order, may he invoked at any time, 
and the Court is bound even to invoke it 
upon its own motion. Fortin v. Voillancourl. 
0 Que. I'. R. 06.

COUNCILLORS
tier Elections — Municipal Corporations.

COUNSEL
Sec Mines and Minerals.

COUNSEL FEES
Bee Costs-Interest—Solicitor.

COUNTERCLAIM.
Bee Parties Pleading—Kale of fioons.

COUNTERFEIT
See I opybiuht—Criminal Law.

COUNTY BOUNDARY LINE ROAD
Bee Way.

COUNTY COUNCILS.
Bee Municipal Corporations.

COUNTY COURT JUDGE.
Substitute — Requeat — Jvriadiction.]

—A County Court Judge for one county was 
requested by a Supreme Court Judge, being 
the acting County Court Judge for another 
county, to fit in lieu of himself whenever 
absent :—Held, that the County Court Judge 
had no jurisdiction to sit by virtue of such 
request, and that h. 8 of the County Courts

Act empowers ot.ly a County Cour .!udc< 
to make such request. Bril Flrtt v Vi.‘
• hell—Britiah Columbia Milla, Timber. « 
Trading Co. v. Mitchell, 7 R. C. R 100.

Bee Aliens—Appeal—Arrest — Ckrtiou 
ari—Coujtx tion Act—Elections — Intoxi
cating Liquors—Municipal Corporations 

Wathi and Watercourses.

COURTS.
1. British (Tolumdia — County Courts.

1008.
2. British Columbia — Small Dmkth

Courts, 101)5.
3. British Columbia — Supreme Court.

101)0.

4. Manitoba—County Courts, 1000
6. Manitoba—Surrogate Courts, 1088.
6. New Brunswick—City Court, 10»».
7. New Brunswick — County Courts.

1100.

8. New Brunswick—Magistrate's Court.
1101.

0. New Brunswick—Probate Court, 1101.
10. New Brunswick—Small Debts Court.

1102.

11. North-West Territories — Supremi
Court, 1102.

12. Nova Scotia—County Courts. 110*.
13. Nova Scotia—Divorce Court. 1104
14. Nova Scotia—Justices’ Courts, 1104.
15. Nova Scotia — Magistrate's Court.

1106.
10. Nova Scotia—Probate Court. 1106.
17. Ontario — County and District

Courts. 1100.
18. Ontario—Division Courts. 1108.
10. Ontario—Divisional Court. 1123.
20. Ontario—High Court of Justice, 1124.
21. Ontario—Surrogate Courts, 1121.
22. Prince Edward Island Courts, 1120.
23. Quebec—Circuit Courts, 1127.
24. Quebec—Court of King's Bench, 1130.
25. Quebec— Inferior Courts, 1130.
20. Quebec—Superior Court, 1132.
27- Saskatchewan—District Courts, 1140. 
28. Saskatchewan—County Court, 1147. 
20. Miscellaneous, 1147.

1. British Columbia—Countt Courts.

Action — Tranafer to Supreme Court — 
Extenaion of c/a»m.l—The plaintiff sued in 
a County Court for $960, and the action 
wan transferred to the Supreme Court under 
a. 09 of the County Courla Act, the order 
providing that o statement of claim should 
be delivered, etc. The statement of claim
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when delivered claimed $.'1,000.—Held, that 
when an action ha» been so transferred, the 
plaintiff can extend his claim beyond the 
sum he originally claimed in tin- County 
Court. Thurston v. Tattersall. 20 C. L. T. 
261. 7 B. C. L. R. 160

Action transferred to Supreme Court
—Order—Time of effect—Notitc of trial.] — 
An order transferring an action from a 
County Court to the Supreme Court takes 
effect as soon as pronounced ; and a notice of 
trial in the Supreme Court, served after the 
pronouncing of a transferring order hut be
fore entry, ia regular. Parrot v. Cheales,
8 W L. R 404. 13 R. C. R 446.

Attachment of debts— Summons. 1—A 
garnishee summons in a County Court may 
be issued based on a default summons as well 
an on an ordinary summons. Joiertt v. 
Watt», 24 C. L. T 36. 10 B. C. R. 172.

County Court Judge -- Jurisdiction — 
Appeal from decision of Court of Revision— 
Municipal Clauses Act. ». 1.17 — “County 
Court Judge having jurisdiction within the 
municipality "—Judge of another Court act
ing in absence and at request of regular 
Judge—Assumption of Jurisdiction -Remedy 
against — Appeal — Prohibition — Costs. 
lie Sloean d Can. Pae. Rw. Co., 0 W. L. R.
rwi.

Sqnitnble Jurisdiction — Action for 
re \t—Void lease.]—It is part of the equit
able jurisdiction of the Court to enforce 
p lyment of rent when the lease is void, and 
\ hen the value of such lease, if valid, would 
i tceed $2,600, a Co.mty Court has no juris
diction. D. C. Hoard of Trade Building 
t stoc. ▼. Tapper, 8 It. C. R. 9)1.

Jurisdiction— itiscovery — Oral exam
ination.]—A County Court Judge lms no jur
isdiction to grant an order for an oral exam
ination for discovery except in the case of a 
failure to answer interrogatories. Roberts 
v. Fraser. 22 C. L. T. 4.18, 0 R. C. R. 21X1.

Jurisdiction — Prohibition — Appeal— 
■ludge acting outside his county — Persona 
desiy nota—Municipal Clauses Act. ». 137.] — 
The Judge of the County Court mentioned in 
s. 1.17 of the Municipal Clauses Act is per
sona design at a, and the authority conferred 
uiK>n him by said section may not be exer
cised by the Judge of another County Court 
acting on his request and in his absence.— 
The remedy of an aggrieved party in such a 
case is ky application for prohibition, and 
not b? way of appeal. Sloean v. Can. Par. 
Rw. Co., 14 B. C. It 112. 0 W. L. R. 683.

Practice — Amendment of pleadings — 
Counterclaim—Withdratral or abandonment 
to bring action in Supreme Court—Discon
tinuance — Discretion.]—In a County Court 
action to recover a balance of moneys due 
under n mining agreement, the defendant 
filed a dispute note containing a counter
claim setting up breaches of the covenants 
and conditions of the agreement, and asking 
for damages. Subsequently the defendant 
intimated his desire to amend the dispute 
note and counterclaim, as he had drawn them 
hnrriedly in order to file them for the next

sittings of the Court. The plaintiff consented, 
and stated that, ns the dispute note and 
counterclaim raised new issues which he 
could not plead ns a counterclaim, he wished 
to amend. The defendant agreed, on condi
tion that he could fib* an amended defence 
and counterclaim, but subsequently, on the 
■ame day, further Intimated that the action
ought to he transferred to the Supreme Court, 
and asked the plaintiff to consent to such 
transfer. The plaintiff declined, and the de
fendant forwarded the dispute note, omitting 
the counterclaim, for which at the same time 
he issued a writ in the Supreme Court, and 
sent to the plaintiff n discontinuance of the 
counterclaim in the County Court. The 
plaintiff replied that it was on account of 
the counterclaim that he had amended the 
plaint and added to the claim a claim for 
damages. At the trial in the County Court 
the defendant moved for leave to withdraw 
the counterclaim, stated he was not prepared 
to offer any evidence in support of it, and 
produced the correspondence. The motion 
was dismissed :—Held, that the trial Judge 
was wrong in that: (1) there was no coun
terclaim before him to deal with; (2) that 
the arrangement arrived at was the ordinary 
consent to amend pleadings as the solicitor 
may be advised, and that the essence of such 
an arrangement is Hint the parties are to 
begin de novo; (.1) that the defendant had 
the right, if he choose, to discontinue the 
counterclaim and select his own forum ; (41 
that the proper course, in I lie circumstances, 
wax that each party should withdraw the 
amended pleadings and that each should be 
left to his rights ns they existed before the 
pleadings were delivered.—Per Martin, J., 
(dissenting) :—Since the counterclaim was 
originally properly on the files, it was incum
bent upon the defendant to shew that it had 
been got rid of either b.y the method provided 
by the Rules or by consent. Hatpin v. 
Fowler (No. II 6 W. L. R 222. 12 B. C. 
It. 441

Practice—Setting aside judgment—.Vric 
triii/.]—A County Court Judge has no power 
to grant a new trial merely because he is 
dissatisfied with the verdict ; he js to he 
guided in granting a new trial by the same 
principles as the full Court :—Held, on the 
facts, that, there was evidence to support the 
verdict, and a new trial should not have been 
granted. Hutchins v. II. C. Copper Co., 23 
I i T NO, • B -1 B 686.

Right of Crown to choose fornm.] —
It is a prerogative right of the Crown to 
bring a suit in a County Court, eve1 though 
ns between subject and subject sm h Court 
would not he open by reason of the defendant 
not residing or the cause of action not resid
ing within the territory of such Court Rex 
V. Campbell, 8 R. C. It. 208.

Stay of proceedings - Mining jurisdic
tion—Prohibition ] — On nil application for 
prohibition : Held, allowing the application, 
that s, 34 of the County Courts Act. which 
provides, inter alia, that if in any action of 
tort the plaintiff shall claim over $200. and 
the defendant objects to the hi 'ion being 
tried in the County Court, and gives certain 
security, the proceedings in the County Court 
shall he stayed, applies to proceedings in the



1086 COUBTS. 1096

County Court, undvr the mining juriadic- 
Conrt. M airhead v. Spruce

('reek Mining Co.. 24 C. 1. T. 414. 11 B. C. 
K 1

Territorial jnrisdictio» Judgment by
default l ppUratvn to net a tide and for 
leave i- defend — H'.imr.J—In a plaint in 
'be Count) Court of YhI- , it appeared that 
the d'fei ant< resided in Vancouver, out aide 
the eu un ; > of Yale, and the plaintiff's claim 
was described «- living “ against the defend
ants as makers of a promissory note for 
$171) 1-' dated 1-th March, 11*»-. payable two 
mon he after date." Judgment for the plain
tiff was signed in default of a dispute note, 
but afterwards the defendants filed a dispute 
note (whn it contained was not shewn), 
and applied to the Judge to lum the judg
ment set aside and for leave to defend on 
the merits. On the hearing of the applica
tion it appeared that th>- Court had juris
diction. as the note sued on was produced 
on affidavit, and i: shewed on its face that 
it was made and payable within the county 
of Yale :—Held, that County Court process 
should slo w jurisdiction on Ita face, but the 
defendants, by tiling the dispute note, aud 
applying for leave to defend on the merits, 
bad waived their right to object to the juris
diction. A re ton \. Sjolandcr, 2.'$ C. 1* T.
161. V 11. C. It 430

2. British Columbia — Small Debts 
COUBTS.

Jurisdiction — Judgment debtor—Com
mittal — Notire of motion — Solicitor — 
ll'oirer.j—A notice by a judgment creditor's 
solicitor of an application to a magistrate 
of a Small Debts Court for an ordâ* to com
mit a judgment debtor because of failure to 

enta < rdt nto t- paid ou the 
return of a judgment summons, is a nullity. 
—A judgment debtor by up|>earing pursuant 
to such notice does not waive his right to ob
ject at any stage. H Waxstock. 9 B. C. It.
433.

Jurisdiction Order for committal—Ac- - 
tion for damages ]or briaeh of contract — 
Prohibition—Objection not token tit trial 
Appeal launched but not perfected - Want of 
juritdiction not appearing on face of proceed
ing'* Manifestation by affidavit.)—Action for 
damages for breach of an agreement brought 
in above Court. Judgment for plaintiff. The 
defendant launched an appeal but abandoned 
it. Want of jurisdiction being manifest pro
hibition must go prohibiting the enforcement 
of a committal order. He Simpson v. Wid- 
rig (19101. 12 W. L. R. tH3. 13 B. C. It. 5.

Jurisdiction of Debt — Mechanics'
Ut a V....... to b 1 )ountj < 'ourt <*f Atlln
from a decision of a magistrate In a Small 
Debts Court in favour of the plaintiff in an 
aetion to enforce a mechanics' lieu, under 
ss. 26 and 27 of the Mechanics' Lien Act.— 
Held, that an action to enforce u mechanics' 
lien i i not one of debt within the meaning 
of s. 2 of the Small Debts Act. Appeal al
lowed. Dillon v. Sinclair, 20 C. I- T. 428,
7 11 C. L. It 328.

3. IlRITlHtl COLC Mill A— SUPREME COURT.

Full Court—Motion for judnmrnt- If 
ferencr )>,* trial Judge.)—At the conciliai- 
of the tria i of an action for damages for p< • 
sonal Injuries, the trial Judge did not 
tit to enter any judgment on the tiudin 
of t* -* jury, but left the parties to move tl>- 
full Court ns they might be advised. Both 
parties a- -ordlngly moved the full Court f- ; 
judgment, the arguments being confined t 
the question ->f the liability of the defends: 
company Held, per Walkem, Drake, un i 
Irving, JJ . that the full Court is an appel 
late Court and has no jurisdiction to hear 
a motion for judgment on the findings of 
jury referred to it by a trial Judge. Per 
Martin, J. (dissenting•. that, as the questi--n 
of jurisdiction was not raised by eouns ! 
nor by the Court, the ease should be dealt 
with on its merits, and that judgment shouM 
be entered in favour of the defendant ooi 
party. MrKelvcy v. he Hoi Mining Co., 22 
< ' L. T. 42. R It C. It. 268.

Full Court -Place of sitting.) — Held 
Drake. J . dissenting, that special sittings of 
the full Court nay be held either at Victoria 
or Vancouver to hear appeals in actions, ir
respectively of where the writs of summons 
were Issued. Yaje Hotel Co. v. Vanroim-r. 
I ictoria. <( Eastern Hu . it Navigation Co., 
Grand Forks <f Kettle Hiver Hie. Co. v. Van 
murer, Victoria if Eastern Hie. if- Navigation 
Co., !) II. C. It 66.

Rule nisi to quash conviction —
Forum.)—The full Court will not hear a 
motion for a rule nisi to quash a conviction 
the motion should be made to u single Judge. 
Hex v. Tanghc. 24 C. L. T. lfiS. 10 B. C 
R. 297.

Supremo Court of British Columbia
has jurisdiction to grant a decree of divorce 
between persons domiciled in that province, 
and such jurisdiction may he exercised by a 
single Judge of that Court. Sharpe v 
Sharpe ( 1877), 1 B. C It. 23, and Sheppard 
V. Sheppard (1908), 13 It. C. It. 486. ap 
proved. Judgment of Clement. J.. reversed. 
H aifa v. Hall», C. R.. |19U8| A. C. fill

4. Manitoba—County Courts.

Dispute note — Amendment — Statute
of /.imitations—New trial- -Costs.)—The de
fendant. having instructed his solicitor to 
prepare and file a dispute note in a County 
Court action, setting up the Statute <>f Lim
itations ami the plea of never indebted, which 
the solicitor neglected to file in proper time, 
himself prepared and filed within the time 
allowed another dispute note, setting up 
simply the plea of never indebted. At he 
trial the County Court Judge struck out the 
dispute note filed too lute, refused to allow 
the other one to be amended, and entered a 
verdict for the plaintiff :—Held, that the dis 
pute note filed too late was irregular, and 
was properly struck out, but that an amend 
ment of the other dispute note, raising the 
Statute of Limitations, and a new trial, 
should be allowed, iu the circumstances, upon 
the defendant paying all costs to date in the
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Court below, except those of issuing and 
nerving the writ, nnd the costs of the ap
peal, within 10 days after taxation; other
wise that the appeal should h- diet» issed with 
costs nnd the judgment allowed to stand 
Lachapelle v. /,<may, <» W. I». I!. 718. 17 
Man !.. It. 101.

Jurisdiction County Court» ,4c/. l{. s. 
M. 1902 >\ Ss. s. IS—Conferring jurisdiction 
by agreement of partie*.]—It i* not compe
tent to the parties to a eontraet to agree to 
confer jurisdiction upon the County Court 
uf any judicial division other than the one 
in which, under h. 73 of the County Court* 
Act. R S. M. 1002 c. 3s, any action arising 
out of a breach of the contract tuny he 
brought, and. if such an action is brought in 
any other County Court, the Judge should 
refuse to try it on the ground of want of jur
isdiction Farquharson v. Morgan, (1894] 
1 <2 B. 7(32, followed.—This decision applies 
only to Courts created by statute and not 
to Courts of original jurisdiction or to 
the rights of parties to agree as to the juris
diction of such last named Courts. Manitoba 
Windmill Co. v. Vigier, IS Mau. L. R. 427, 
10 W 1,. R 350.

Jurisdiction County Courts Act. ss. 00 
(if). 01 — Injunction—Attachment of debts 

Fraudulent eonveya,ncc — Trustee.] — 
I'nder the County Courts Act, R. S. M. 
1902. c. 38, a County Court has no jurisdic
tion to make an order in garnishee proceed
ings attaching and prohibiting the payment 
over of moneys owing or accruing due from 
the garnishee to a person other than the 
primary debtor, upon the allegation that such 
moneys would, when paid over, be held by 
such other person in trust for the debtor in 
consequence of some transaction alleged to 
be fraudulent and void as against the credi
tors of the debtor, or to make an order for 
the trial of an issue to determine whether 
such moneys were an asset of the debtor or 
not. Donohue v. Hull. 24 S. C. R. «83. fol
lowed. Ada.m* v. Montgomery, 18 Mau. L. 
R. 22

Jurisdiction—Title to land—(travel on 
highway - Municipal corporations — Costs.] 
— 1. A claim of a municipality for damages 
for the taking by a railway company of sand 
and gravel from alleged highways nnd allow
ances for mads in the municipality, not in 
its actual possession or occupation, if dis
puted. raises a question of the title to a cur- 
lioveul hereditament within the meaning of 
s. 59 of the County Courts Act, R. S. M. 
<■ 33, and the jurisdiction of the County 
Court to adjudicate on such claim is ousted 
when such a question of title is bona fide 
raised, notwithstanding the provisions of as. 
315 and «14 of the Municipal Act, R. S. M. 
e. 100, giving the right of possession of such 
roads to the municipality and power to pass 
by-laws for preserving or selling timber, trees, 
stone, or gravel on any of such roads.—2. 
I’nder the enactments substituted for s. 315 
of the County Courts Act by 59 V. v. 3. s. 2. 
an appeal to this Court lies from the deci
sion of a County Court Judge on the ques
tion if jurisdiction as well as from all other 
decisions in actions in which the amount 
in q u-stion is $20 or more. Fair v. McCrow, 
31 C. It. 599, and Fortman v. Fatter-

son. 21 V. C. R. 237. followed.—3. Although 
the action in the County Court failed for 
waut of jurisdiction, the plaintiff should he 
ordend to pay the costs of it under s. 1 
of c. 5 of 1 Edw. VII. and also the costs of 
the appeal. Louise v. Can. Far. /fie. Co.. 22 
C. L. T. 124. 14 Man L. R. 124.

Promissory notes — Action on—Failure 
of plaintiffs to proi ' presentment—Son-pre
sentment not alleged in dispute note.]- - Al
though a promissory note is payable at a 
particular place, it is not necessary, In an 
action upon it in a County Court, to allege 
presentment at that place in the particulars 
of claim, or to prove presentment at he trial, 
unless the defendant has expressly set up 
nun-presentment in his dispute note. Tuque 
v. .Suular, S W. L. It. 199. 17 Man. L. R. 
593.

Territorial jurisdiction — Judicial 
districts and divisions—County Courts .lit 
—Order of County Court Judge quashing li
cense — Situation of licensed premises — 
Liquor License let t Man. ). ». 19—-Certior
ari.]—An hotel license was sought for prem
ises in township 12 in Rapid City County 
Court Judicial Division. This township is 
not in the Northern Judicial District :— 
Held, that the Judge of that district has jur
isdiction only in that part of the division 
which lies in his district. He therefore had 
no jurisdiction to quash above license. He 
Somerville (1910), 12 W. L. R. 633.

Transfer of action to King's Bench
—Jurisdiction—Order of County Court Judge 
--Refusal of precious application by King's 
Bench Judge — Counterclaim Amount «»- 
voiced—King's Bench .let. s. 90.1—The jur
isdiction to transfer a cause from a County 
Court to tlie Court of King's Bench arises 
only where the defence or counterclaim of 
the defendant involves matters beyond the 
jurisdiction of the County Court : King’s 
Bench Act, s. 90. Doll v. Howard, 11 Man. 
I,. R. 21, distinguished. A Judge of the 
Court of King's Bench having refused to 
make an order of transfer, a County Court 
Judge, the cause being in essentially the same 
condition, should not entertain an applica
tion for the same purpose. An action for 
$227 45 money had and received, with a 
counterclaim for $485. is within the juris
diction of the County Court. Order of 
Ixx'ke. Co. C.J , reversed. Kmerson v. For
rester (1910t. 13 W. L. R 280.

5. Manitoba—Svrrooate Courts.

Removal of cause into Court of 
King’s Bench \oticc to parties concerned 
— Appeal from order removinn « aunr.) — 
There is no jurisdiction in a Judge of the 
Court of King's Bench to order the removal, 
under s. «3 of tie- Surrogate Courts Act. R. 
S. M. 1902 c. 41. of a contested petition from 
the Surrogate Court to the Court of King’s 
Bench, unless reasonable notice of the ap
plication for removal ha-s been given to the 
other parties concerned, and a son of the de
ceased, and clso of the administratrix of the 
estate of the deceased, to whom letters had 
been granted ns his widow, is a party con
cerned in a petition by the sister of the de-
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istratrix was nor the lawful widow of th«- 
deceased - 2 I'ndor f. 58 of the King's 
Bench Act. an appeal lies to tb«' « *ourt rn 
bane from an <>rder of a Judge of the Court 
of King'* Bench for the removal of a con- 
entiotiF matter into that Court, under the 

Surrogate Court* Act. Doll v. Ifntcard. 11 
Man. L R. 21. distinguished. Re It. Estait. 
t W !.. R 22f>. It; Man. L. It. 2flB.

Sir EXItt'VTORH AND ADM 1 NIHTRATOIW.

New Brvnhwick—City Covbt.

Application to review Judgment
Time for applying- Affidavit—Votary public 
—Intituling — Lachrs—Jurisdiction.]—An 

taken out of I by a bo
tarjr public may be read on an application for 
review under C. 8 N. B. 11103 c. 122. s. 6 — 
Affidavits on review should not be intituled 
in any Court, but if intituled in a 
Court, the intituling may be treated an 
surplusage.—The onler for hearing of a re
view need not be made within thirty days 
from the date of the certificate of the re
turn. It in sufficient if the application for 
the ord'T is made within thirty days from 
the receipt by the applicant of the copy of 
the proceedings—The thirty «lays allowed by 
S. t$. c. 122. to apply for review of a judgment 
in a civil cause tried in any inferior Court, 
after obtaimlac « copy ana minute of the 
proceedings, does not apply only to a <’opy 
obtained under an order of a Judge of the 
Supreme or County Court, but to any copy 
applied for and furnishe«l by the trial justice 
under the section, l.unt V. Kennedy, 2 E.
L. R. 298. 37 .V B. It *09

Fees - Control over, by city council —- 
('ommis* ion.r— Serrant of Crown.1—(J . hav
ing applied to the commissioner of the City 
Court of Moncton for n summons, was re
fused unless he first paid the f«»e for the 
issuing thereof. Relying upon a recommend
ation in a report of the finance committee of 
the city council of the said city, which was 
received and adopted by the council, tj. then 
moved in Court for a rule nisi «ailing upon 
the commissioner to shew ««use why n man- 
(lamus should not Issue to compel him to 
issue the summons without the fee being pai«l 
or tendered in advance. The recommendation 
was as follows : “ Your committee would re
commend that hereafter any and all claims 
within the jurisdiction of said Court may be 
sued and judgment therein taken without «In
payment of costs in advance, but that the 
same be retained out of the first moneys col
lected on the judgment —Held, that, ns the 
commissioner was an appointee and servant 
of the Crown, and in no way responsible to 
ill.- city or under ils direct!OB m OOBtFOl, it 
could not by resolution create any duty or 
obligation upon the commissioner to issue 
the summons without the fee therefor being
prepaid 2. That the report and its adop
tion amounted to nothing more than a re- 
ootentedatfoo t" ill*' commissioner, which 
he was at liberty to act upon or not accord
ing to his discretion. Hr p. Grant, 35 N. B. 
R 45. __

Judgment of Estopptl by Revievt by 
County Court—Action against bail - Juris
diction of Huf ri me Court—Relief of bail. | 
The Supreme Court has jurisdiction to try an 
action against hail given in a cause original 
ing in an inferior Court, and haa power to 
give such relief to the bail as ju«tice may 
require. The former practice of the King's 
Bench in England of refusing to try such 
actions and of compelling them to be hr ught 
in the inferior Court has never been followed 
in this pn-’ince.—The judgment of an in
ferior Court is not conclusive as between the 
parties and their privies u|M>n the question 
of jurisdiction : therefore, where an action 
was brought in the Supreme Court against 
bail given in a eatise. which had been com
mencée! and tried In the City Court of Saint 
John, and the defendant by plea «lenieil tie- 
jurisdiction of that Court, ai.d at the trial 
gave erideeee in support <>f his plea Hold 
that the ■ efendant was not estopped by the 
judgment of the City Court from offering 
such proof, and that, as the plaintiff had 
chosen to rely entirely upon the estoppel, he 
must fail. The fact that the judgment r.-li.sl 

;-l»el had been affirm.-<l 
upon review by a County Court Judge made 
no difference. Jack V. lion mil. 35 N. B. It 
323.

7. New Bkvnhwick—County Cotnrra

County Court Judge Order on Review 
from City Court—Certiorari.] If an oni.-r 
made by a County Court Judge «m Review 
from a City Court Is manifestly wrong, it 
will l>e set aside on certiorari, notwithstuml- 
ing that the Judge bad jurisdiction. Rt-a v. 
Forbrs. Er p. Ilrumhall. 311 N. B. It 833.

Jurisdiction—Excessive demand—Itedw 
fion.]—The plaintiff in an action in a County 
Court, where the particulars ahew a demand 
beyond the jurisdiction, may bring the amount 
within the jurisdiction by proof of payments 
Patterson v. Larsen, 37 X. B. R. 28.

Jury—Questions — Verdict - Supreme 
Court Act.]— Sect ion 158 <»f tSO V. e. 24 
(New Brunswick Supreme Court Act), pro
viding that the Judge, instead of directing 
the jury to give either a general or special 
verdict, may submit questions of fnd and 
# nter a verdict on the questions ans.vired.
applies to til-- County Court load » l/- 
Qivney, 86 N. B. R. 613.

Jury Questions left—Verdict — Duty ol 
Judge. |— Section 158 of the Supreme Court 
Act, N. II., 110 V. c. 24, authorising the 
Judge on the trial of a cause to direct the 
jur;- to answer questions submitted, ami enter 
a verdict on the answers given, applies to 
County Courts. When this course is adopted, 
it is ill.' Judge's duty to enter ti..- verdict 
for the party in whose favour the questions 
are answered. Stecvrs v. Drydrn, 35 N. B. 
R. 555.

Motion to set aside verdict Grounds
—Appeal Xentail.)—On a motion against 
a verdict in a County Court, it is not uecee 
sary to serve a statement of the grounds of 
the motion and the authorities relied upon.— 
The Supreme Court, on appeal, may Older a
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nonsuit to ho entered, though no leave has 
been reserved nt the trial. Miller v. Gunter. 
36 N. B. it. 330.

New trial—Damant»—donnent to reduc
tion.]—The power of ordering a new trial, 
unless the plaintiff consents to a reduction of 
ihe damages, in vested in the Judges of the 
County Courts under s. CM of the County 
Courts Act. Vanbuskirk v. Vo a scarf, 30 N. 
It It. 422.

Review from Justice's Court Terri
torial jurisdiction.]—A Judge of a County 
Court has jurisdiction to hear a case on re
view from a Justice's Court though the case 
was tried in a county for which lie is not 
the County Court Judge. Rex v. Wilson, 
Ex Irving, 35 N. B. It. 401, explained and 
commented upon. Ex p. Graves, 35 N. B. It. 
587.

8. New Brunswick—Magistrate's Court.

Application to review Judgment—
Certiorari—Rule nisi—Time — Delay—Affi
davit— Jurisdiction — Order for ret’ieio.]— 
The Court refused to discharge a rule niai 
to quash an order for review removed by 
certiorari granted in term under the rules 
of Michaelmas terra, 1890, on objection that 
it did not direct within what time and upon 
whom the rule and atlidavits upon which it 
was granted should he served ; Me Lend, J., 
dissenting :—If an application for review of a 
judgment in a civil cause tried in an inferior 
Court be made more than thirty days after 
Judgment, the reviewing Judge may, in the 
exercise of his discretion, require an explana
tion of the delay, but such explanation is 
not essential to jurisdiction to hear the 
merits ; and affidavits explaining tin* delay 
may be received at any time during the hear
ing : per Tuck, C.J.. Hnuington, Landry, and 
McLeod, JJ. ; Gregory, J., dissenting Ter 
Gregory, J., that the reviewing Judge has no 
jurisdiction to grant the order for hearing 
unless the delay is explained at the time tIn
application for the order is made, and affi
davits can not be received at a later stage to 
support jurisdiction.—An order for review 
setting aside a verdict for the plaintiff and 
directing that unless the plaintiff bring the 
cause down to another trial within two 
months, the verdict entered for the plaintiff 
he reversed, is a proper order and within the 
power of the reviewing Judge under the 
statute : per Tuck, C.J., Ilaniugton, Landry, 
and McLeod, JJ. ; Gregory. J.. dissenting. 
Rex v. Wilson, Ex p. I turns, 2 E. L. R. 442, 
37 N. B. R. <150.

9. New Brunswick—Probate Court.

Powers of Judge — Order for sale of 
land to pay debts—Administration of estate 
—Accounts — Deficiency of personalty—As
certainment- Appeal—Status of appellant— 
Order extending time.]—A Judge of Probate 
is not warranted in granting a license to sell 
real estate to pay debts, unless he is judi
cially satisfied by proof, and finds the amount 
of the personalty and the amount of the 
debts, and thus ascertains what the defi

ciency is. A bald adjudication that there is 
a deficiency based on a list of attested ac
counts, and the evidence of the petitioner 
that they were filed against the estate, is 
not sufficient. A party aggrieved by a de
cree of a Judge of Probate may appeal 
therefrom, although he did not appear in the 
Court below. An order extending tin- lime 
for appeal made ex parte is not a nullity, 
and. if not set aside, the Court will hear an 
appeal taken under it. Re Welch. 3<î N. 
B. R. <J2S.

10. New Brunswick—Smaix Debts Court.

Review — Affidavit — Agent of party— 
Amount involved — Forum for review—Fin
ality of order.]—The affidavit that substan
tial justice has not been done, made on re
view proceedings from a judgment of the 
Small Debts Court of Fredericton, may be 
made by the attorney or agent of the party 
reviewing under 45 V. c. 15. s. 1. There 
is no authority under C. S. X. B. c. 00. or 
amending Acts, to review the finding of a 
justice or the jury on a question of fact 
where the amount involved in the suit does 
not exceed $10 in debt and $8 in tort. The 
Judges of the Supreme and County Courts 
are of co-ordinate jurisdiction in matters of 
review under e. 00. and orders made within 
their authority are final. Rex v. Wilson, 
Ex p. McQoldrick, 30 X. B. R. 339.

11. North-West Territories — Supreme 
Court.

Admiralty jurisdiction — Maritime 
lien.] — The Supreme Court of the North- 
West Territories has concurrent jurisdiction 
with the Exchequer Court of Canada in Ad
miralty matters, inasmuch as the Court of 
Chancery in England had on the 15th July, 
1870. concurrent jurisdiction with the Court 
of Admiralty. Kelly v. Alaska Minina rf 
Trading Co., 4 Terr. L. R. 18.

Certiorari- Where returnable— Motion to 
quash conviction—Forum.] — //eld, following 
Regina v. lieemer. 15 O. R. 200. that a single 
Judge has no jurisdiction to hear and deter
mine a motion to quash a conviction upon a 
writ of certiorari ; and that such writs must 
be issued from the office of the Registrar and 
be made returnable before the Court en banc. 
Regina v. Smith. 1 Terr. L. It. 189. But 
see now the new section substituted for s. 5J 
of the N.-W. T. Act, by 54 & 55 V. c. 22, 
a. 7.

Jurisdiction—'-fated ease — Lieutenant- 
Governor.]— Case stated by the town cor
poration and the Attorney-General for the 
North-West Territories for the opinion of 
the Court, pursuant to s. 250 of the Judi
cature Ordinance, respecting a matter in 
difference between the corporation and the 
Lieutenant-Governor in Council of the North- 
West Territories as to by-law No. 183 of 
the town.—Quare. whether the Court had 
power to entertain the stated case, the Lieu
tenant-Governor in Council not being a pro
per party to a cause or matter, and there
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being no legislation in the Territories cast
ing upon the Court the duty of advising the 
Executive. Re Edmonton, 21 C. L. T. 100.

12. Nova Scotia—County Courts.

Conrt of record I—County Court Judge's 
Criminal Court is a Court of Record for trial 
of certain criminal offences, and the Judge 
thereof for all purpot.es mid proceedings con
nected therewith and relmine thereto has all 
lh>* powers of a Court of Record, and a 
prisoner who elects io he tried before auch 
Court submit# himself not to the particular 
Judge but to the County Court Judge's 
Criminal Court, which Court does not lose 
jurisdiction over him until he is tried for the 
offence for which he is committed. The mere 
fact that the Judge of the Court is not pre
sent on the day fixed fur the trial cannot 
possibly affect the jurisdiction of the Court, 
which arises and continues by reason of the 
prisoner's election to be ‘here tried. -The 
fixing of a particular day for the trial has 
nothing to do with giving jurisdiction : it is 
simply II matter of procedure of a directory 
character. The fact that the Judge has 
named a day for the trial, and does not then 
try the prisoner as intended, in no way pre
vents nr limits his power to fix another day 
on which the trial takes place. The R N. A. 
Act. s. 92, s.-h. 14; R S. N H„ c. 167. s. 2. 
«'rim Code 1892, ss 763-781 ; R. S C.. c. 
146. I‘art XVIII.. ss N24. 827 N. V. Stcu- 
art. 43 N S R 363, ♦$ E. L. K 664, 15 Can 
Or. Cas 331

Judge -Substitute — Authority ]—John
ston. Co.J.. of District No. 1, being unable 
through illness to attend to his judicial 
duties, designated Rnvary, Co.J.. of another 
district, to act in his place and stead, under 
s. 12 of c. U of the Nova Scotia statutes of 
1889, which empowers n Judge, when un
able to act by reason of illness, etc., to call 
in and designate any other County Judge, 
and provides that “ such Judge, so railed in 
and designated as aforesaid, shall have the 
same power as the regular Judge of such 
Court would otherwise have had." Salary. 
Co.J., heard the application in this case, and 
reserved his decision. Johnston. Co.J.. died, 
and after his death Savory, Co.J.. gave judg
ment granting the application . —Held, that 
he had power to do so. In re (lough, 21 C. 
L. T 92

Jurisdiction — Scamofl’s wages—Statu
tory remedy.]—Section 52 of c. 71. R. 8. C., 
which enacts that any seaman may sue in a 
County Court for wages not exceeding $200. 
does not impair the seaman's common law- 
right of recovery, and does not, by implica
tion, take away the jurisdiction given by 
the County Court Act.—The statutory rem
edy is cumulative, not exclusive. li< attic v. 
Johannsen. 28 N. B. R 26. distinguished 
Eiscnhauer v. Ernst. 40 N. S. R. 420.

Trausfei of action to Supreme Conrt
Affidavit of merits—Insufficiency.] — The 

plaintiff, upon affidavit </ his own, made 
application for the transfer of the cause 
from a County Court to the Supreme Court. 
As to the merits he simply stated that he

hid a good cause of nation on the merit*, 
without setting forth tic- facts upon which 
he based his action: Held, that the require
ments of s. 43 of the County Courts Aet. R 
S. X. S. c. 166, were not complied with, and 
the application must be dismissed with costs. 
Sproulc V. Rosa, 21 C. L. T. 395.

13. Nova Scotia—Divorce Court.

Jurisdiction —■ Restitution of conjugal 
riyhfy—Alimony Court of Appeal—Viiomm 

Intendment — Powers of provincial legis
lature— Statute.] — The Court for Divorce 
and Matrimonial Causes in Nova Scotia has 
jurisdiction in respect to a suit for the re
stitution "f conjugal rights, and can ord. r 
alimony for the wife pendente life.—An 
amendment altering the quorum of the Court 
of Appeal, making it unnecessary for the 
Judge Ordinary to sit ns a member, is with
in the jurisdiction of the provincial legisla
ture.— Such intention is clear from reading 
the Act. as originally printed ( Acts of 1866, 
c. 13, s. 6). and as reprinted in the appendix 
to the Revised Statutes (4th series), c. 126, 
appendix A. King v. King, 37 N. S. It. 204.

14. Nova Scotia—Justices’ Courts.

Summons for service In another
county—Travelling erpenses of defendant 
Certificate of iwstire—Certiorari. ]—A writ of 
summons issued by a justice of the peace in 
one county for service in another contained 
a certificate of the justice “ that the money 
is deposited with me to pay travelling fees of 
the defendant to the place of trial.” On ap
plication to a Judge for a writ of certiorari 
to remove a judgment entered against the 
defendant in default of appearance, it was 
held that if this was not a substantial com
pliance with the statute, the defendant should 
not have ignored the summons, and the ap
plication must be dismissed.- On appeal the 
Court was equally divided, and the appeal 
was dismissed without costs. Re Cameron.
2 E. L. R. 865, 41 N. 8. R. 457.

Territorial jurisdiction — Appeal to 
County Court—Dismissal of action—Remedy 
—Certiorari.]—In an action to recover a 
small sum in a magistrate's Court, the de
fendant appeared and contended that the 
justice had no jurisdiction, inasmuch as the 
cause of action arose and the defendant re
sided and was served in another county than 
iiuit m which iiu- Justice wn^ sitting. Jndg 
ment having been given in the plaintiff's fa
vour. the defendant appealed to a County 
Court, the Judge of which dismissed the ap
peal, on the gtoond that, as the justice had 
no jurisdiction to try the case, the Judge of 
the County Court had none to hear the ap
peal. and that the proper remedy was by 
certiorari:—Held, that, ns the Judge of the 
County Court had jurisdiction to take evi
dence to establish the question of jurisdiction, 
he had jurisdiction to determine that the 
action ought to have h°eu dismissed, and 
should have given judgment accordingly. 
Slipp v. Morris, 2 E. L. R. 218, 41 N. 8. R. 
87.
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lft. Nova Scotia Magistrat! "s Court.

Jurisdiction Action on promissory 
note R. s. N. s c. IfiO, ns I, 8 Prindpil 
nnd interest together amounting to more than 
maximum within magistrate’s jurisdiction— 
Right of plaintiff to reduce amount of «daim 
to sum within jurisdiction — Certiorari — 
Practice on appeal Set-off—Costs. Hall v. 
fmnot, 4 B. L. R. 374.

10. Nova Scotia—Probate Court.

Jurisdiction — (lift — Determination a» 
to—Partie* — Bvidenee—Administration.]— 
In settling an estate in the Prohate Court the 
Judge, at the instance of next of kin of de
ceased. undertook to dispose of the sum of 
$1.000 which the administrator—a brother 
of deceased- contended has been given him 
by deceased, two years before her death, as 
a gift for his two sons. Evidence was ten
dered by the administrator to shew that the 
money had been invested for the two boys, 
by paying off a mortgage, and that the fact 
of the investment had been communicated 
to the donees Held, that the Judge had 
power to hoar and consider evidence at any 
time before making his filial decree, and that 
he was wrong in refusing to receive the 
evidence tendered. Per Townshend and 
Ritchie, JJ„ that the Judge went beyond his 
jurisdiction in dealing with and deciding the 
question of gift or no gift, where the rights 
of third parties had intervened who were 
not before him, and to compel the appear
ance of whom he hud no process ; and his de
cree must be set aside, in re Halston Pa
tate, 2 Thom. 10ft, and In re McAuit Patate, 
24 N. S. It. 204, distinguished. Per Graham, 
E.J.. and Weatherbe, J., that the administra
tor's two sons being necessary parties to 
any litigation to determine whether the 
amount in controversy belonged to them or 
not. and the Court of Probate having no 
jurisdiction over them under the statute re
lating to that Court, the appeal should be 
allowed with costs, and the consideration of 
the accounts adjourned until the ownership 
of the money was decided in a proper action. 
He Wkeelock, 33 X. ». R. 357.

Jurisdiction — Order for sale of hind to 
pug defieieneiet in legacies Latins -Statute 
of I.imitationn—Executor—Assignee for cre
ditor* — Status — “ Person interested.]”— 
Testator, who died in 1872. by his last 
will directed the residue of his property, 
consisting of certain real estate enumerated, 
to he appraised and sold, and the proceeds 
divided equally between his two daughters, 
1. and E., and directed that if said property, 
when sold, should not realise the sum of 
£2,000, the difference should be made up 
from property devised by a previous clause 
of the will to his son J. 11. R-, who was 
named, with two others, since dead as an 
executor. Portions of the properties referred 
to were sold and the proceeds paid over to 
the daughters, leaving a balance due in each 
case. In December, 1902, J. 11. R. made an 
assignment, under the provisions of the As
signments Act, to F., and in April, 1003, he 
applied to the Judge of Probate for a license 
to sell the real estate devised to himself, and

covered by the assignment, for the purpose of 
payin ill'- Ii^'jiiees, I. and E.. the balances due 
them : Held, per Townshend, J.. that it was 
not competent for the Judge of Probate to 
make the order applied for, more especially 
after the rights of third parties had inter
vened, the executor having power to sell un
der the t rats of tlie will, and it being open 
to the legatees, in case of his refusal, to 
compel him by suit in equity to do so; also 
that the executor could not be permitted, 
after the property had passed out of his pos
session, to set up the rights of the legatees 
in opposition to his own deed ; that the rights 
of the legatees would not he affected liy any 
transfer marie by him. hut the transferee 
would take the same right which lie himself 
possessed, including the right to set up the 
Statute of Limitations as a bar to the lega
tees’ right of recovery; also that, as. at the 
time the application was made, J. II. It. was 
not a trustee in possession, but had conveyed 
to F., who was in possession, he was not 
v\ ithin tin ■ '■ ption
c. 1 <17, of the limitation of actions; also that, 
in the absence of anything in the terms of 
the will vesting the property in J. H. R. as 
a trustee upon an express trust, and there 
being merely a charge on the share of the 
estate given to him, and no payment within 
20 years, the legatees were barred from re
sorting to the land in question : also that the 
legatees, having allowed a fieriod of 30 years 
to elapse without Inking steps to enforce 
their claims, were guilty of laches, and must 
he assumed to have acquiesced in the mode 
in which such claims were dealt with.— 
Semble, that the heifer course would have 
been for the assignee to have commenced a 
suit in the Supreme Court to restrain the 
sale, but that he was a “ person interested ” 
within the meaning of the Act, and. as ouch, 
entitled to be heard on the application in 
I he Probate Court -. — Held, per Russell, J., 
concurring, that J. II. R. was " a person in
terested,” within the meaning of lie statute ; 
that the facts stated shewed tlie sale applied 
for to he unnecessary; that there are no 
words in s. 43 restricting the inquiry as to 
the necessity for the sale to the circumstances 
mentioned in s. 42: and that the terms in 
which the jurisdiction of the Court is do- 
lined should not be narrowly construed. 
Graham, E.J.. dissented. He Runciman, 
38 N. S. R. 80.

17. Ontario — County and District 
Courts.

Appeal from Master’s Report in 
County Court action - Forum—Prohibi
tion. lie < russman v. Williams, 4 O. W. R. 
14.

Demand for trial by jury Motion for 
judgment under y. 11(5 of the Division Courts 
Act—Jurisdiction—-Prohibition. He Tat ham
v. Atkinson (1000), 1 O. W. N. 183.

Jurisdiction — tmount involved — As
certainment "as being due” — Transfer to 
High Court |—On appeal a now trial or
dered. and action transferred to High Court, 
the amount involved being beyond jurisdic-
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don of County Court. Amyot r. Sugarman.
\ O W R 424. '.‘24. followed. Brounridge 

v. Sharp». 13 O W. R 308

Jurisdiction - Attachment of debts — 
Assignment of money* due—Claimant—Is* ie

Amount involved Kquitable relief—Prohi
bition Transfer to High Court, lie IVi/- 
liams v. Hridgman, 4 O. W. R. 63, 232

Jurisdiction—< 'onsent—Prohibition. Re 
Greenwood v. Hatter, 1 O. W. It. 223.

Jurisdiction - Counterclaim — Work 
and labour Amount — Deterioration —
Demain---- Set-off Coats. Bftete V. Clark,
1 O. W. R 826.

Jurisdiction—H quit able re/i< / — Amount 
in rontr< eersy Judgnunt creditor —Setting 
Quid» chattel mortgage — Prohibition.) — 
Where the plaintiff, having recovered judg
ment for fQ2.05 and costs against the de-

I
lion in a County Court to m-i aside as fraudu
lent as against him a chattel mortgage for 
#020 made by the defendant :—Held, on mo
tion for prohibition, that the subject-matter 
involved was the amourt due ou the judg
ment—it not being alleged or proved that 
there were any other debts of the defendant 
than that due to the plaintiff ; and the County 
Court had jurisdiction by virtue of a. 22 (13) 
of R. S. O. 1,897 o. Rf>. Forrest v. Laycuck, 
18 <ir. till, followed. Dominion Hank v. 
Hcffcrnun, 11 P. It. 304, and Re Lyons, 10 
1‘. It. 130, distinguished. Re Thomson v. 
Stone. 22 C. !.. T 327, 412, 4 O. L. It 333. 
385. 1 O. W. R. 509.

Jurisdiction— Recovery of land — A/orf- 
gages - Injunction — High Court action— 
Multiplicity.} — The plaintiffs, being mort
gagees of land, issued out of the District 
Court for the district in which the land 
was situated a writ of summons indorsed with 
a claim to “ recover possession " of the land, 
" and for an order that the defendants do 
forthwith deliver up possession " thereof, de
scribing the land -Held, that the indorse
ment was one under Con. Rule 138, and that 
it was for ** the recovery of land situate in 
the district." within the meaning of R. 8. 
<>. 1807 c. 100, s. 9, s.-s. 2 (d i.—Independent 
Order of Foresters v. Pegg, 19 I*. It. SO. dis
tinguished.—The fact that the plaintiffs had 
also brought an action in the High Court for 
a declaration of right iu regard to the same 
land, iu which they might have claimed the 
same relief as in the other action, was not a 
ground for enjoining the plaintiffs from pro
ceeding iu the District Court. Central Trust 
Co. of A'ne V or A- v. Algoma St id Co., 23 
C. L. T 329, ti O. L. It. 4M, 2 O. W. It. 
875.

Jurisdiction — Title to land—Value of 
land in question—Trespass confined to small 
portion. Fortier v. Chenier, 12 O. W. R. 5.

Jurisdiction of Judges - - Local Judges 
of High Court Vendors and Purchasers .let 
—Co»/*.]—Held, that the Judges of the Dis
trict Courts appointed under the provisions 
of R. 8. O. c. 109 are Judges of the High 
Court for the purposes of their jurisdiction in 
actions in the High Court, and may be styled

“local Judges of the High Court," but that 
nowhere in any statute or Rule is any power 
or authority given to such Judges to deal 
with applications under the Vendors and Pur
chasers Act, or under the Land Titles Act 
and, therefore, in this case the Judge making 
an order under the Acts had acted without 
jurisdiction.—An appeal was allowed, but. 
us the proceedings were taken on the consent 
of both parties, no costs were awarded. In re 
Mit> hill and Pioneer Steam Xaviyation Co., 
20 C. L. T. 74, 31 O. R. 542.

Order of -Judge In County Court ac
tion Jurladh , s curity for < ot ta l ; 
S. O. 1807 o. 89—Indian plaintiff—Liability 
to give security — Privilege —- Indian Act- 
Constitutional law. Re Hill v. Telford, 12 
O. W. R. 1U00.

Order of Judge in County Conrt ac
tion Motion for certiorari to remove ord< i 
into High Court for purpose of quashing- 
Jurisdiction of County Court Judge—Krrom 
ous finding of fact County Courts Act, R 
8. U. 1897 c. 53. ss. 24 . 30. 31, 32. Re Hill 
v. Telford, 12 U. W. R. 106ti.

18. Ontario—Division Courts.

Action against executors de son tort
Ascertainment of amount involved—Jur.s 

diction--Declaration of representation—Pro 
hibition.J—Motion by defendants for prohibi
tion to a Division Court. The action was 
brought against defendants ns executors dr 
son tort, to recover the amount of $lti3.97 
on an account rendered. and damages against 
defendants for wrongfully interfering with 
and selling arid otherwise •onverting the 
chattels and effects v? the deceased -. — Held, 
that the defendants had so intermeddled with 
the estate of deceased, as to render them 
liable as executor* i<nt, although act
ing with good intent and at the request of 
the widow of the deceased. The amount sued 
for brings the ease within the enlarged juris 
diction of the Division Courts under R. S. O. 
1897 e. (10, s. 72, and a question arises under 
s.-s. (d), " Where the amount, or original 
amount of the claim, is ascertained by the 
signature of the defendant or of the person 
whom, ns executor or administrator, the 
defendant represents — Held, defendants 
could not represent deceased until they had 
been declared by the Court to be executors. 
It is not the intention of the statute that 
in one and the same proceeding the declara
tion is to be made which alone could make a 
defendant liable, and before that point is 
reached defendant is not to be clothed in ad
vance with the representative character so 
as to confer jurisdiction on the Court to 
make the declaration ami pronounce the judg
ment against him. Order granted for prohi
bition w ithout costs. Re Deg v. McGill, 0 0. 
W B. W !" O. L R I'H

After-judgment summons—Committal 
—" Ability to pay”—Prohibition.] — Judg
ment was recovered at the trial by the plain
tiff in a Division Court action, no order 
being at that time made for payment in in
stalments. Subsequently the defendant was 
examined upon uu after-judgment summons,
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aud was ordered to pay $15 n month. De
fault having occurred, he wan attain brought 
beforv the Judge on a shew cause summons 
and committed to gaol for twenty days:— 
Held, that it wan to be assumed, in the 
absence of evidence to the contrary, that 
ther had been a finding on proper evidence 
of th existence of the conditions justifying 
the making of an order of committal ; aud 
that prohibition would not lie. Judgment of 
Anglin. J.. 3 O. XV. 11. 725, allirm-d. Vet 
Meredith. C.J. Ability to pay.’ in M. 5 
of v 047 0f the Division Courts Act, II. S. 
O. 1807 <*. till, covers the case of a dishonest 
debtor who can by working earn the means 
to pay the debt, and contumaciously r fuses 
to do anything. Per Anglin, J. An order 
for committal is not made as punishment tor 
disobedience of a specific order for payment 
and in the nature of a committal for con
tempt, but is granted as a punishment of the 
fraudulent conduct of the debtor in having 
refused or neglected to pay the judgment 
debt, though having bad the means and 
ability to pay. It is therefore not necessary 
before a committal order can be made that 
there should be an order on after-judgment 
summons and disobedience of that order. The 
judgment itself is sufficient foundation for 
the order to commit, lie Kay v. Storry, 
24 C. L. T. 313, 8 O. L. R. 40. 3 0. XX. R 
7H4.

Assignments and preferences — De
claration of right to run A-.]—An action for 
a declaration of the right to rank against an 
insolvent estate vested in an assignee under 
the Assignments Act, It. 8. O. 18i)7, c. 147, 
is not within the jurisdiction of a Division 
Court. He Itergman V. Armstrong, 4 O. L. 
R. 717, 1 U. XV. R. 799, 23 C. L. T. 14.

Attachment of debts - Intercut of 
debtor under will — Residuary legatee.]—-A 
pr'mnry creditor in a Division Court, by 
garnishee summons served on the executors, 
attached the interest of the primary debtor, 
as residuary legatee, in the estate of a testa
tor who had died within a year of the attach
ment. A receiver was subsequently in a 
Iiigh Court action appointed lo receive his 
interest. The Judge in the Division Court 
gave judgment against the garnishee, and au 
application for a new trial by the gn-nishee, 
on the ground that such interest was not 
attachable, was dismissed, but on an appeal 
to a Divisional Court .—Held, that the resi
duary legatee's interest was not such a debt 
as could be attached; and the garnishees 
were discharged. Ilunsbtrry v. A rat;, 23 
C 1, T. 185. 5 O. L. R. 635, 2 O. XV. It. 448.

Attachment of debts- Remuneration ot 
alderman — Public policy—Time of service. 
Wickctt v. Graham, 2 O. W. R. 402.

jury iind the case had come on for trial with 
a jury and had been postponed; and prohibi
tion was refused. He Tat ham v. Atkinson,
1 O. W. N. 183.

Division Court Act, as. 84, 92—Action 
by bailiff—Debt or da mages. |—Plaintiff was 
bailiff of 1st Division Court of P. K. county. 
Defendant resided and cause of action arose 
within the limits of same division. The ac
tion was for damages, and was brought in 
the adjoining (6th i Division Court. The 
question was : I[ad this Division Court juris
diction to try the action?—Held, that the 
words “ debt due,” in s. 92, could not be con
strued as including damages in tort, and that 
the 6th Division Court had no jurisdiction. 
Reference to He Ilill v. flicks, 28 O. R. 393; 
Webster v. McDougall, 26 C. L. J. 85. Spen
cer v. Wright, 37 C. L. J. 245.

Division Court judgments in County 
Court — Vo jurisdiction in County Court— 
A ot a final j wig ment—Law unsatisfactory— 
Should be tarried to Court of Appeal or 
Legislature should consider the law—Set-off 
—Costs. | Plaintiff brought action in County 
Court to recover $468.59, the amount of three 
judgments recovered by plaintiff against de
fendant in ii Division Court. At trial the 
Co. C. Judge dismissed the action with costs, 
<>n ilie ground that no action lies in a higher 
Court upon a Division Court judgment. —
I ■ louai i ' "in held, that 'lie <■ ,of the 
law wa» unsatisfactory as to the inability to 
sue in higher Courts upon Division Court 
judgments, and, if this case could not he taken 
to th«‘ Court of Appeal, it should he con
sidered by the Legislature ns to whether any 
change should he made in this point. Judg
ment below to stand, with costs of action 
and appeal to bo set off against the debt of 
defendant to plaintiff. McPherson v. For
rester (1853). 11 IT. C. R. 362. and Don
nelly v. Stewart (1866), li"> V. C. R. 398. 
followed with hesitation, liogd v. Irwin, 3 
Man. L. R. 94. favourably considered. Crowe 
v. Graham (1910), 17 O. XV. R. 143, 2 O. 
XV. N. 158, 22 O. L. R. 145.

Execution against lands — previous 
nulla bona return — Rajliff —- Particular 
Court.]—Since the revision of the statutes in 
1897 incorporating s.-s. 5 of s. 8 of 57 V. <\ 
23 (O.l into s. 230 of c. 60 of R. S. O. 1897. 
it is not necessary to have a nulla bona re
turn made by a bailiff of the Division Court 
in which the judgment was recovered before 
an execution against lands can he issued—a 
return of nulla bona by a bailiff in such 
Division Court being sufficient. Ilurgcss v. 
Tully, 24 C. P. 549, and Jones v. Paxton, 
19 A. R 163. discussed. Judgment of Fer
guson, J., 3 O. XV. R. 74, reversed. Turner 
V. Tourangeau. 24 C. L. T. 350, 8 O. L. R. 
221. 4 O. XV. R. 12.

Demand for trial by Jury — Motion 
for judgment—Division Courts Act, s. llti 
Jurisdiction—Prohibition.]—A general enact
ment is governed by a particular one. 8ee- 
tion 116 of the Division Courts Act, allow
ing a plaintiff to move for summary judg
ment. prevails over the section under which 
a party who demands a jury has an absolute 
right to trial by jury. And a judgment un
der p. 110 was held to have been properly 
granted after the defendant had demanded a

Execution against lands — Previous 
return <>f nulla bona—Transcript from one 
Division Court to another—Execution issued 
from wrong Court—Invalidity—Injunction to 
restrain sale. Scharf v. Fitzgerald, 7 O. XXr. 
R. 267.

Foreign judgment — Promissory note 
—Recovery on—Cause of action—Increased 
jurisdit tion—Ascertainment of amount.]—A 
party plaintiff suing in this province on a
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foreign judgment may -in- on the for
eign ju'l --ni* n >r on the original muse 
of action, or nnv eomliine them both in the 
same action, ami sivii a judgment may be 
enforced in tin's jurisdiction ns importing a 
legal obligation to pay the sum recovered by 
m-nns of an action of délit ns on a simple 
contract. A judiitnent debt represents a 
sim; ! • eontrnrt debt only, and one not ascer
tained by the signature of the defendant, even 
when recovered on i promissory note signed

i
to restrain proceeding with n plaint in n 
Division Court on a Manitoba judgment for 
$232.37 recovered on such a note, where the 
plaintiff abandoned $32.37 ami sought to 
recover judgment for $'200. In n McMillan v. 
I ortirr, 21 (*. L. T. fiOl, 2 O. L. R. 231.

Garnishee resident out of province—
•' i Carrying on isn't m " in prt vimi /’- reon 
transacting business us agent l»r another— 
(iarnishec submitting to jurisdiction—t saig
ner of fund garnished intervening—Status 
of intervener. 1—Appeal by primary creditors 
in a garnishee matter from order and judg
ment of the presiding Judge determining that 
the garnishee. It. A. Newman, who resided 
in Detroit. Michigan, but was alleged to 
carry on business at Windsor. Ontario, was 
not subject to be made a party to garnishee 
proceedings. The garnishee's wife owned in 
her own right property in the county of 
Essex, some of which was rented. The gar
nish* >• acted as agent for his wife in man
aging lier property, and he employed a soli
citor practising In Windsor to collect rents 
and superintend repairs, make leases, etc. 
The garnishee entered into a contract in his 
own name, with the primary debtor for the 
building by the lutter of a house on the 
property of the garnishee's wife, upon which 
$607.<K) remained due to the primary debtor. 
The latter was indebted to a number of per
sons. The solicitor before mentioned, as soli
citor for all these creditors, except one Mr- 
K< took garnishee proceedings under s. 11H) 
of ihe Division Courts Act. and accepted 
service for Newman, the garnishee. McKee 
(u creditor having an equitable assignment 
of the debt from the primary debtor) inter
vened and contested the right to take these 
proceedings, on the ground that Newman 
neither resided nor carried on business within 
the jurisdiction of the 7th Division Court. 
The garnishee by his attorney admitted that 
he carried »n business in the said county, and 
lie voluntarily submitted to the jurisdiction 
of the Court, lie also admitted that h«l was 
indebted to the primary debtor in a certain 
sum, and lie was willing to abide by the deci
sion of the Judge -it' the Court:—Held, per 
Britton, and Fnlconbridge, C.J., reversing 
the trial Judge, that McKee had failed to 
shew “any just cause why the deb; sought 
to be garnished should not be paid over or 
applied in or towards the satisfaction of the 
claim of the primary creditor.” Appeal al
lowed with costs. Street, J., dissenting. 
Nelson v. Lent. « O. W. R. 21, 9 O. L. R. BO.

Garnishment of married man's wages
— Exemption — Evidence of marriage — 
Repute — Prohibition.]—In an action in a 
Division Court, where the Judge held that 
evidence of repute was not sufficient to prove 
that a primary debtor was a married man,

and so entitled to the $2.1 exemption provided 
for by R. S. (>. 1897. <\ 60. ss. ISO, 181 
Held, that the Judge did not decide upon a 
‘tnte of conflicting facts, hut upon a theory 
that the he.-t evidence must he given, nu l that 
it was a wrong assumption iri point o." law. 
and prohibition should be ordered. t'.Uton v 
Rose. Ij. It, is, 4, followed. In n
Rochon v. Wellington, 23 C L. T (K) 1 u 
L. R. 102. 1 (). W. It. SOB.

Increased jurisdiction — Ascertain
ment of amount sued for over $2<)tV Signa
ture of defendant to instrument in form ..f 
promissory note with additional terms - 4 
Kdw. VII. c. 12. a. 1—Necessity for extrinsic 
evidence — Nou-negotiable instrument 
Provision for resale of goods for which note 
given. Uisnett v. Schrader, 12 0. W. !; Ulij.

Judgment — Notice — Waiver Ac
quiescence — Laches — Prohibition — Costs 
Re If os bridge v. Brown, 2 O. W. It. 803.

Judgment by default — “ Money de-
■

—An action in n Division Court in which the 
particulars described the plaintiff's claim us 
for “money received by the defendants for 
the use of the plaintiff, being money obtained 
from the plaintiff by the defendants by false 
representations.” is an action for a “ money 
demand ” within s. 113 of the Division Courts 
Act. R. S. O. c. (it); and a motion for prohi
bition against proceedings upon a judgment 
entered in default of a dispute notice was 
refused. Re Mager v. Canadian Tin Plate 
Decorating Co.. 24 C. L. T. 59, 7 <). L It 
26, 2 O. W. R. i 114.

Judgment, clerical error in — Juris
diction to correct—Prohibition—New trial 
Consent.] — Judgment upon promissory no»c 
for $70. By a mere slip, the Judge in making 
his minute of the judgment wrote “judgment 
for defendant,” instead of “judgment for 
plaintiffs.” About three weeks afterwards 
tlie Judge's attention was called to tin* mis
take ami he corrected it. the solicitors at 
the trial consenting. Immediately after the 
trial defendant was notified by his solicitors 
of the result, and told him that there was 
not much use in applying for a new trial 
Defendant then retained a new solicitor, who 
without informing himself of the fuels of 
the ease, mover! for prohibition. Motion dis
missed with costs. Re North American Lite 
Assurance Co. v. Collins, 5 O. W. It 342. 9 
O. L. It. 579.

Judgment debtor—Examination—Com
mittal for fraud—Imprisonment — lla,b(us 
corpus- Warrant of commitment—Finding of 
fraud Sufficiency—Warrant not defectix. on 
its face—Habeas Corpus Act, s. 1—“ Pro
cess.” Re Stirkney, 13 O. W. R. 1203

Judgment debtor — Married woman — 
Committal.]—The committal of a judgment 
debtor in n Division Court for wilful default 
in appearing to lie examined is in (lie nature 
of process to coerce payment, rather than 
of a punitive character, as for contempt; 
and there is no jurisdiction to make an order 
for the eommitfal of a married woman judg
ment debtor who refuses to attend for exam
ination upon a judgment summons, even



1113 COURTS. 1114

i !i - nigh her nou-«t tendance amounts io wil
ful misconduct. Ex p. Dakin* Vi (". It. 77, 
Mlowcd. Re Stewart v. Edicards, 11 O. L. 
It. 378. 7 O. W. It. 23.

Judgment summons — Form o/ affida- 
' it—Prohibition.]—An affidavit, h.v a plain* 
iff in a Division Court action desiring to 

is-ue a judgment summons, st.iing that " the 
sum of #<13.10 of the said judgment ••etnains 
unsatisfied, as I am infoi led and believe," 
ibe judgment being for more than #65.10, is 
not such an affidavit ns is required by s. 243 

■ f the Division Courts Act. K. S. O. 1807, <\ 
00. and prohibition will lie to restrain pro
ceedings upon a judgment summons issued 
pursuant to such an affidavit. Friendly v. 
\<edler, 10 P. It. 267, distinguished. Re 
Harr v. McMillan, 24 C. L. T. 00, 7 O. L. It. 
70. <172. 3 O. W. it. ISO. 207.

Jnr.adiction — Action against benefit 
society—Domestic forum — Error of ./udge 
giving Jurisdiction.]—On a motion for pro
hibition to a Division Court Judge, on the 
ground that the defendant declined to give 
any evidence or enter into any defence on 
the merits, because the plaintiff had not 
shewn that he had taken the various appeals 
to the domestic forum provided for by the 
conditions of a benefit society, and so estab
lished jurisdiction in the Division Court :— 
Held, that the Division Court had jurisdic
tion. and that the question to be decided was 
not. “ In what Court the action should be 
brought?" but “ Can such an action succeed 
in law?" and that then a High Court Judge 
has no right to dictate to a Division Court 
Judge :—Held, also, that a finding that the 
plaintiff “ had exhausted every possible means 
of redress in the domestic forum," could not 
he interfered with, as a motion for prohibi
tion was not an appeal"; ami that the Divi
sion Court Judge had not given himself jur
isdiction by any error, but that any mistake 
he may have made was made in a matter 
within the jurisdiction to try.—Prohibition 
refused. Re Errington v. Court Douglas No.
27. C. O. F„ U O. W. It. 675. 14 O. L. It. 78.

Jurisdiction — Action for declaration of 
right to rank on insolvent estate—Prohibi
tion. Re Bergman v. Armstrong, 4 O. L. It- 
717, 1 O. W. It. 799.

Jurisdiction — Action on foreign promis- 
non Residents of defendant and <>i 

garnishee..']—An action on a promissory note 
the amount of which is within Division Court 
competency, and which at the time the ac
tion is commenced is within the province, 
-nay be brought in the Division Court in 
which is situate the place of residence of 
1 he garnishee, under ». 190 of the Division 
1 “urts Act. It. S. <). IS! 17. c. 60. when the 
maker resides in another division in the same 
county, although the note may < have been 
made and the holder may reside out of the 
province. Hopper v. W'illison, 16 O. L. It. 
452, 11 O. W. It 080.

Jurisdiction — Amount in dispute— 
•'luiin for price of horse—Sale by wrongdoer 
—Contract or tort—Prohibition. Rc Mount 
V. I tarn. 2 O. W. It. 501. 

c.c.L.—36

Jurisdiction—Amount involved Action 
for tort—Prohibition—Costs of motion for. 
Rc Brandon v. (lalloicay. 1 O. W. It. 677.

Jurisdiction — Amount involved Cnl- 
an<e of unsettled account over #400—Pro
hibition. Rc Manning v. (Jorrir, 5 O. W. It.

Jurisdiction- Amount over SIOG—1 seer- 
tainment— Xiressity for extrinsic evidence-— 
-i Edic. VI1. e. l.i. .v. 1 (0.1—Application of 
pending notion—Prohibition.] Motion by
defendant for prohibition to a Division Court 
upon ground that the Court had no jurisdic
tion, the amount in question being over $100, 
and not ascertained by the signature of the 
defendant : -Held, that other and extrinsic 
evidence beyond the mere production of the 
document and the proof of the signature to 
it would have to be given to establish the 
claim of the plaintiff. The amending provi
sion contained in 4 Kdw. VII. c. 12. s. 1, 
must lie regarded as being declaratory and in
applicable because these proceedings were 
launched in the Division Court before the 
Act was passed. Order made for prohibi
tion. Re Thom v. 1 IcQuitty. 4 O. W. It. 522, 
25 C. L. T. 42. 8 O. L. It. 705.

Jurisdiction—Amount over $100 — Ex
trinsic evidence — Promissory note — In
dorser. |—Motion by plaintiffs for an order in 
the nature of a ma.ndamus to the junior 
Judge of a County Court to compel him to 
try a-i action m a Division Court. The 
action was brought against the endorser of a 
promissory note to recover the amount of the 
note, which was more than $100 :—Held (5 
O. W. It. 420), that extrinsic evidence would 
have to he given by plaintiffs to enable them 
to succeed upon their claim, namely, evidence 
of dishonour and notice, and that, therefore, 
the amount sued for (being over $100» was 
not ascertained by the signature of defendant 
within the meaning of s. 72 of the Division 
Courts Act, ns amended by 4 Kdw. VII. c. 12, 
s. 1 (O.). Motion refused. Appeal by plain
tiffs on grounds that the amending Act is 
merely a legislative declaration in favour of 
the narrower interpretation then i -fore placed 
upon s. 72. and that jt was not the intention 
of the legislature to take away the jurisdic
tion of the Division Court, unless jt was 
necessary for plaintiffs to give evidence of the 
kind pointed out in Kreutziger v. Brox. 32 
(>. It. 418, for the purpose of establishing 
their claim. Appeal allowed and order made 
for plaintiffs. ID slater v. Eaberee, 5 U. W. 
It. 539, 9 O. L R. 645.

Jurisdiction — Ascertainment of amount 
—Promissory note.]- Held, that the debt in 
this case was not cognizable by a Division 
Court, the claim being for more than $100 
and not ascertained by the signature <>f the 
wife (the principal debtor) ; that the note 
signed by the husband could not be treated 
as an ascertainment, it not having been signed 
by him as her agent, but on his own behalf; 
and therefore the costs should be on the scale 
of the County Court in which the action was 
brought. Davidson v. McClelland, 21 C. L. T. 
188. 32 O. It. 382.

Jurisdiction — Ascertainment of amount 
over StOO—Proof of breach of undertaking.]
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—The defendant pave two notes for $7.1 and 
$«•_' respectively -in « form which contained 
an undertaking give further security. and 
in the event --f default in giving the security 
thn* the notes might Ih> treated ns due. The 
plaintiffs demanded further security, and. not 
receiving any, brought an action on the notes 
before tlie time mentioned in them for their 
maturity had expired:—//</</. that, notwith
standing the plaintiff had to prove a breach 
of the undertaking to give security liefore he 
could recover on the notes, the Division Court 
had jurisdiction to entertain the action. 
Petrie v. Mach an, 28 O. It. (M2, followed in 
preference to Krcutziger v. Itrox, .‘$2 (). It. 
4IS. McCormick Harvesting Machine Vo. v. 
W arm, a. 22 C. L. T. 168, 3 O. L. It. 427.

Jurisdiction — Attachment of debts — 
Chattel mortgage.- — Seizure and sale—Pro
ceeds in hands of bailiff—Prohibition. He 
Tomlinson v. Hunter, 2 O. W. It. 1148.

Jurisdiction—Italancc due on contract 
signed by defendant — Extrinsic evidence.]

-In an action in a County Court for $37.50. 
tie balance due on a building contract of 
$17.1. signed by the defendant, where ex
trinsic evidence was required to shew per
formance of the contract by the plaintiff, 
and for $27.3,1 upon an open account, as 
again-1 which the defendant was allowed 
upon his counterclaim $2.1 for defective work 
and material: Held, that a Division Court 
would have hail no jurisdiction, and that 
the plaintiff was entitled to his costs on the 
County Court scale. In re (Iraham v. Tom
linson, 12 P. It. 307. and In re Natrycr-Mas- 
sey Co. v. Parkin, 2s O. R. 002. not followed. 
A insey v. Roche. 8 P. R. .11.1, approved. 
McDcrmid v. McDcrmid, 1.1 A. It. 287, fol
lowed. Krcutsiger v. Itrox. 21 (*. L. T. 130. 
32 O. It. 418.

Jurisdiction Dividing cause of action— 
Division Courts Act, s. 7ft — Promissory 
note — Including in larger claim — proof 
against insolvent estate.] — The defendants, 
becoming insolvent, made an assignment for 
creditors, and the plaintiffs proved their 
claim upon a certain promissory note and 
other notes, and in respect of an open account 
for goods sold, for a lump sum, upon which 
they were paid a dividend. The plaintiffs 
had no security for their claim :—Held, that 
the remedy upon the promissory note in ques
tion was not extinguished, and the plaintiffs 
<"onId sue in a Division Court for the amount 
of it as a separate cause of action, giving 
credit for a proportionate part of the dividend 
paid, without offending against the provisions 
of s. 79 of the Division Courts Act. R. S. (). 
1897 s. (It*, forbidding the dividing of a cause 
of action. Harvey v. McPherson, 23 C. L. 
T. 2(10, (I O. I,. R. (T). 2 O. W. R. 2.11, 511.

Jurisdiction — Division Courts Act, s. 
190 — Action brought in wrong Court as 
against garnishees—Abandonment at trial of 
claim against garnishees—Objection to jur
isdiction by primary debtor — Saw I/»gs 
Driving Act. s. 10—Common law cause of 
action—Decision of Division Court Judge 
Right to review. Re Itoyd v. Sergeant. 10 
O. W. R. 377. 521.

Jurisdiction —Fvidenee — Nonsuit—.1 p- 
pcal—Termination of action—Manda.mus,] —

The plaintiff claimed $212 for wages, and 
gave credit for payments thereon, suing t-r a 
balance of $.18, The défendaiti. by counter
claim, alleged a large account of $744.58. and 
claimed a balance in his favour of more than 
$100. The Judge entered a nonsuit after 
bearing the evidence of one witness, who dis 
closed the nature of the account :—ll<dd. 
that the Judge at the trial having found that 
the e\ Idem e given shewed that the case a 
beyond the jurisdiction of a Division Cour, 
and ruled that further evidence should not 
be given, and the plaintiff having submitted 
to this end a judgment of non-suit, with cost-, 
having been entered, and the plaintiff having 
moved to set aside the nonsuit and for a new 
trial, which motion was refused, tin applica
tion for a mandamus did not lie. Ifegina \. 
■lodge of Southampton County Court, (hi !.. 
T. N. S. 320, distinguished. That the plain
tiff had no right of appeal in this case under 
the Division Courts Act might lie a defect 
of legislation, but it did not enlarge the 
remedy by mandamus:—Held, also, following 
Williamson v. Iliya ns, 12 C. 1*. 27.1. that 
mandamus does not lie where there is no
thing pending before the Court below. Re 
Ratclijfr v. Crescent llill Timber t o., 2i
C I. T 284. l O. L i: ::::i

Jurisdiction — Foreign defendant Ser
vice on—Form of summons—Prohibition. 1 
Section 87 (1) of the Division Courts Act. 
11. S. O. 1897. e. (ilI. which provides that an 
action may he brought in a Division Court, 
notwithstanding that the residence of the de 
fendant is out of the province, applies as 
well to foreigners ns to Rritish subjects. No 
practice being provided therefor by that Act, 
h.v s. 312. the practice of the High Court un
der ('on. Rules 19.3 and 312 is to apply. Tic 
form of summons issued in this action was 
held to be a compliance with such rules. 
Decision of McMahon. *J., 3 O. W. R. 58.1. 
a dinned. Re Coy v. Arndt, 24 C. !.. 'I'. 
33(1. 8 O. !.. It. 101, 3 O. W. It. .185. (LIS.

Jurisdiction — Foreign garnishee.] — 
The primary creditor and the primary debtor 
resided within the jurisdiction, hut the garni
shee resided in British Columbia, and did not 
carry on business in Ontario. At the hearing 
the garnishee appeared by his agent, and 
raised no objection to the jurisdiction. The 
debtor disputed I lie creditor’s claim, and tic 
jurisdiction, and the Judge on the latte 
ground refused to proceed :—Held, that tie- 
Judge was right. The principle upon which 
a defendant in an action who is not subject 
to the jurisdiction confers it by appearin'.', 
has no application to a garnishee proceedin', 
under tlie Division Courts Act. Such a pro
ceeding is a species of execution designed '■> 
enable a creditor to reach property of his 
debtor not exigible in tlie ordinary way, and 
from the nature of the thing it is to be ex
pected that it would be confined to cases 
where the garnishee is resident in Ontario or 
might be sued therein; and, moreover, the 
language of the Act clearly confines the right 
to that class of case. MeCa.bc v. Middleton. 
27 (>. R. 179, distinguished. Re Wilson 
\. Pos'lc, 21 (’. L. T. 382, 2 O. L. R. 293.

Jurisdiction — Interpretation of statute 
—- Public Health Act — Prohibition.] - 
Where it is necessary to interpret a sta-



1117 COURTS. 1118

tote in order to find out whether the Divi
sion t’ourt should decide the rights of the 
parties itt nil. then if the Division Court 
.Indue misinterprets the statute and so gives 
liimself jurisdiction to decide such rights, pro
hibition will lie hut. if it lie necessary to in
terpret n statute simply to decide the rights 
„f the parties, prohibition will not lie, how- 
I'ver fm astray the Division Court Judge may 
go Hr hong Point Co. v. \ndciHon. IS A. 
II 401. followed. Itr Amclianhurg v. Pitcher,
< () W. It. Dir». 13 o. L. It 417.

Jurisdiction Lease—Covenant to leave 
in repair—Breach Damages—Prohibition— 
Transfer to High Court. Ur Powell v. 
Uancyger, 1 O. W. It. 68.

Jurisdiction Proof of contract Lea nr
Company—Prohibition,| In an action for 

breach of contract brought in a Division 
Court, in order to give the Judge jurisdiction 
to determine the action on the merits, the 
fact of the making of the contract and its 
breach within the jurisdiction, must first he 
established. Where, therefore, after a valid 
lease of certain premises held by a company 
had been duly put an end to, and the key de
livered up to the landlord, the company’s 
agent, without any authority from ......... nu
ll,my, orally agreed with the landlord for the 
rem'wal thereof for the year at an increased 
rent, and received the key. but the company 
refused to agree to the lease, when the key 
was handed hack to the landlord, and no 
actual occupation of the premises by the com
pany took place :—Held, that no contract 
was proved, of which a breach had arisen 
within the jurisdiction of the Court ; and 
prohibition was therefor properly • granted. 
Decision of Anglin, .!., 3 O. W. II. 580, 
affirmed. Ur Wilke» v. Home Life .1 »»oc„ 
24 C L. T. 33», S O. L. It. »1. 3 O. W. It. 
i;7.p», 744.

Jurisdiction — Rent — Conté.]—lient 
payable under a lease of land is an incor
poreal hereditament, and where the right or 
title to it comes in question, a Division 
Court lias no jurisdiction to entertain an 
action to recover it, even where the amount 
in question is only $»» ; and therefore this 
action was properly brought in a County 
Court, and the successful plaintiff was en
titled to <osts on the scale of such Court. 
Kennedy v. MacDonnell, 21 C. L. T. 233, 1 
O. L. It. 280.

Jnr’ «diction—Splitting route of action
Mortgage - fntcrent pout diem—Daiimjie»

■Prohibition.I—The plaintiffs on the 2nd 
November. 1001. brought an action in a 
Division Court for one year’s interest due 
tlu* 1st February. 1001, ami for interest on 
that interest, amounting together to $81.50, 
due on u mortgage, principal of which was 
overdue :—Held, that the interest sued for, 
being interest pant dir in, was not due the 
plaintiff y no interest, but was recoverable
illy by way of damages, and the case did 

not come within the provisions of s. 7». s.-s. 
of the Division Courts Act, It. S. O.

'•'l : -Held, also, that the plaintiffs, if en
titled to recover interest from the 1st Feb
ruary. 1000, were entitled to recover ns their 
damages interest down to the date of the 
issue of the summons, so that the sum to

which they were then entitled would be aliout 
$140, which sum was divitlei! fur the pu i»o- 
"f suing in the Division Court, md that 
is forbidden by s. 7»; and prohibition was 
granted. Hi Phillip» \. Hanna. 22 C. L. 
T. 20». 3 O. L. it. 558, 1 O. W. It. 245.

Jurisdiction —Territory—Action on two 
promissory notes — “ Contract ” — Prohibi
tion—Omission to record evidence. t.nion 
Hank v. Cunningham, 1 O. W. It. 432.

Jurisdiction- 'Territorial — Cause of ac
tion — Contract by telegraph—Prohibition. 
Hr (HanriUr \ Hoyle i'inh Co.. 2 O. \V. It 
OKI, 823.

Jurisdiction—Title to land —Equitable 
relief — Specific performance -- prohibition. 
Hr Hamilton V. darner, 12 (). W. It. 758.

Jurisdiction Title t • land—Occupation 
rent—Statute of Limitations — Prohibition. 
Re Mcltonald v. Richmond, 7 O. W. It. 844.

Jurisdiction of Manda inn* t>> Judge to 
try action.]—Plaintiff brought action in the 
3rd Division Court of the County of Elgin, 
to recover upon a promissory note made by 
defendant, for $14» and interest thereon 
amounting in all to $145.»». At the trial 
plaintiff produced and proved making of the 
note. On bis cross-examination it appeared 
that he had other dealings with defendant 
and a Mrs. James, that he had an account 
in his I looks with them, that the amount of 
the note formed one of the items of this 
account, and that he had taken a mortgage 
from .Mrs. James covering the amount of the 
account. Vpon this appearing the Judge 
stopped the case, holding that the Court hud 
no jurisdiction to pursue the enquiry. The 
plaintiff moved for a mandatory order to the 
Judge commanding him to try the action :— 
Held, that the Judge had jurisdiction and 
order granted as asked. No order as to costs. 
dice,, v. Cranford 11»1»t, 15 O. W. it. S22. 
21 O. L. R. 36.

Jurisdiction over actions for money
loaned H. S. (). ISM, c. 60. ». 70.]—Plain
tiff brought two actions in a Division Court 
to recover $70 and $10» respectively, being 
for several loans advanced defendant at var
ious times. It was contended by defendant 
that the amount of bis indebtedness to plain
tiff could not be divided, so as to bring the 
action within the jurisdiction of a Division 
Court:—Held, tlint each loan was a specific 
contract to pay, and that they should not 
necessarily be massed cn bloc for purpose of 
litigation. McKay v. Clan ( 10101, 15 O. 
W. It. 334, 20 O. L. It. 344.

Mandamus — Jury trial — Vonnuit after 
rrrdict—Power* of Judge—6J I . c. It. ». 9 
(0.1.1—In a Division Court suit tried with 
a jury, the Judge reserved judgment on a 
motion for nonsuit, subject to which he took 
the findings of the jury, and subsequently 
granted the non-suit, on the ground that there 
was no evidence to go to the jury. The 
plaintiff then applied for a manda nui» re
quiring the Judge to enter judgment for the 
plaintiff upon the findings of the jury:— 
Held, affirming the order of Anglin. J„ that 
under the provisions of 62 „V. c. 11, s. »
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i O.). the Judge had jiiri^dietl*»n to nonsuit 
th* plnintifT. although th«* jury had render»>«l 
thi'ir verdi-t. AV I.cwit v. (tld. 17 O. H.

not followed, ha vine been decided before

/ v. Kaylrr, 18 ô. L. R. 248, 12
O. W. It. 770, 837.

Motion for immediate judgment —
Service with nummont — Tine—Holiday*— 
Enlargement—ll'eirer. 1—A apeeial summons 
iwued out of n Division Court was served 
on Friday the 8th November, returnable on 
th< following Fueeday, the 12th, and 
with it was served n notice of motion for 
immediate judgment, also returnable on the 
12th : -Held, that the notice was properly 
served, for there is nothing in s. 110 of the 
Division Court* Act, It. S. O. 1807. c. 60, 
which requires that. Iwfqre such notice is 
given, ill-' time for the filing of a dispute 
notice should have first expired :—Held, also, 
that there was two clear days’ notice of 
the motion, for the King's birthday and Sun
day. which intervened, would not be ex
cluded. Con. ltule 343. whereby, where the 
time is less than six days, Sundays and holi
days must be excepted, does not apply to 
Division Courts, and no similar provision 
is contained in the Division Courts Act or 
Rules : but, in any event, the objection was 
cured by an enlargement procured by the 
defendants on the return day until the next 
day. which had the effect of giving the de
fendant* two clear days irrespective of such 
holiday. Ouvre. whether an order made 
upon a motion of which two clear days' notice 
had not been given, would be valid. He 
McKay v. Tallot, 22 C. L. T. 115, 3 O. L. 
R. 256.

Motion for summary judgment —
Notice — Time — “Two clear days"— 
Division Courts Act. s. Hi; (21 -Sunday— 
Supreme Court Rules and practice—Section 
312 — Discretion — Jurisdiction — Prohi
bition. He Stoddard v. Kantma.ii, 12 O. W. 
R. 226, 074.

New trial—Order fur—Jurisdiction—Ap
plication for judgment treated as if for 
new trial—Prohibition. Follett v. Sacco, 11 
O. W. R. 377.

New trial — Tinu for moving.]—Where 
at the sittings of a Division Court a case 
was “ adjourned for plaintiff ->n payment of 
costs within ten days, otherwise judgment for 
the defendant —Held, that the two weeks 
within which a motion could be made for 
a new trial (costs not being paid ) did not 
commence to run until the expiration of 
the ten days, for until then there was no 
judgment. Thompnon v. McRae, 20 C. L. T. 
277, 81 O R. 674.

Order for committal —Previous order 
for payment—Affidavit. |—The plaintiff re
covered judgment against the defendant in 
a Division Court action for a debt contracted 
before 61 V. c. 15 (O.l. and the defendant 
was at the hearing ordered to pay the amount 
of the judgment forthwith :—Held, that the 
Court had jurisdiction under s.-s. 5 of s. 247 
of the Division Courts Act, R. S. (). 1807 c. 
60, upon examination of the defendant on 
an after-judgment summons, to make an 
order for her committal without a previous

order for payment based upon such an exam
ination and default thereunder. Where it a 
pears that the judgment debtor has been »> 
a mined liefore the Judge, bis order for co; 
initial must, on a motion for prohibition, be 
treated as a complete adjudication ns tu that 
which must be made to appear to wnrrati 
the making of an order under s.-s. 5 -
247. Semble, that if the affidavit <>f the 
plaintiff required by s. 243 to be filed l»ef..r. 
the issue of the summons were not filed, it 
would not 1m* open to the defendant, after 
appearing in obedience to the summons, to 
raise an objection to the jurisdiction on tl 
ground ; and, the defect not appearing on 
tin- face of the proceedings, prohibition would 
not be granted. He Hawkint v. Ilutzold. 21 
C. L. T. 579, 22 C. L. T. 14, 2 O. L. II. 7"l

Order for committal of judgment 
debtor — Power to rescind—Division ('on, • 
Art. ». 2 J7—Manda/nat.]—A Judge of ,i 
Division Court has no power, under am --f 
the provisions of tin* Division Courts A- . 
or otherwise, to rescind an order nmd- i\ 
him. under s. 247 of the Act. committing 
a judgment debtor to gaol, on the ground 
that it appeared to the Judge that tin* deb
tor had incurred the debt for which judgment 
had been recovered by means of fraud.— X 
mandamus to the Judge to hear an applica
tion to rescind was refused. He W:lnon \. 
Durham, 18 O. L. R. 328. 13 O. W. R. 762.

Power to amend -Evidence-—Renewal 
note obtained by fraiul of principal maker 
Right to $ue on original note.] — Defendant 
joined in making a promissory note. a< pn\- 
ees, plaintiffs knew, for accommodation --f 
hi« co-maker. Winn it became due. th-* 
latter brought a renewal note, purport
ing to Im» signed by defendant, which payee- 
accepted, and gave* up the original n-' 
stamped “paid.” Primary debtor becoming 
insolvent and dying, and plaintiffs failim: • 1 
get payment of the renewal note out -if hi- 
estât»;, they sued defendant upon it. in a 
Division Court, where there was a trial by 
jury. Defendant swore he never signe»! th- 
renewal note, hut, neverlhel«»ss. there was a 
verdict for plaintiffs. A new trial was then 
granted, resulting in a verdict for def.*nd- 
ant. A further new trial then being grant»*»!, 
the Judge allowed plaintiffs to claim in the 
alternative upon the original note, as well 
as claiming u|m>ii the renewal note, and to 
amend their claim accordingly. Jury then 
returned a verdict for plaintiffs on original 
note Defendant applied for a new trial, 
which was refused, and he then appealed.— 
» i ii th®t fl,,‘ Division Court Judge had 
jurisdiction t»i amend plaintiffs* claim, under 
Rule 4 of Division Courts. Matthew* v. 
Marsh, 23 C. L. T. 154. 5 O. L. It. 510. 2 <> 
W. R. 247.

Prohibition—Verification of documents
Affidavit of defendant — Acknowledgments 
giv«*n for liquors drank in a tav«*rn—Discre
diting affldavit Finding* ->f Judge in Infer 
ior Court. Re Peine v. Hammond, 2 O. W. 
R. 1118, 3 O. TV. R. 70.

Removal of plaint into High Court
--Discretion—Res judicata.]—After a trial 
and judgment in a Division Court as to -be 
right of a landlord to recover a month's rent
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under a leant*, another notion was brought for 
three moni hit' subsequent rent, whereupon 

defendant applied tor an order In the 
•inture of a certiorari, which was refused, on 
iln- ground that though the cane might he of 
importance as affecting cases of a similar 
nature, that was not of itself sufficient 
ground for removing the action into the High 
Court, no difficult questions of law or fact 
nppearing to In- involved.—On appeal the 
judgment was affirmed, the Court holding 
ilirit the granting of the order was in the 
discretion of the Judge, and moreover by the 
judgment of the Division Court in the first 
action the matter was re* judicata. Re 
Prater v. Obemdorfer, 20 C. L. T. IK

Removal of plaint into High Court—
Question involved Paternity of illegitimate 
child. Re Brooks v. Hubbard, 4 O. W. R. 
364.

Removal of plaint to High Court —
(’.rounds for—Question raised by claim of set
off—Construction of contract—Other litiga
tion depending on similar contracts—Absence 
of right of appeal in Division Court case. 
Itr McGregor v. Union Life Inn. Vo., 7 O. 
W. H. 423.

Right to jury—Claim—Counterclaim— 
Amount—Profu'fci/ioa.]—The plaintiff sued in 
a Division Court for $14 for rent; and the 
defendant, besides filing a dispute notice, 
counterclaimed for $»H> damages for tort, 
and asked for a jury, hut the County Court 
.lodge refused to place the case on the list 
for trial by jury. On an application for 
prohibition .—Held, that the tiling of the 
counterclaim did not entitle the defendant 
to have the plaintiff’s claim tried by a jury ; 
but s. 1(10 of the Division Courts Act, R. S. 
0. 1SD7 c. 00, did entitle him to that right 
in respect to his counterclaim ; and prohibi
tion as to the latter was directed to issue, 
subject to the right of the Judge to order 
that the «•onnterclaim he the subject of an in
dependent notion under Division Court Rule 
IDS. Re Fra«cr v. Ham, 24 C. L. T. 233, 
7 0. L. It. 449. 3 O. W. R. 447.

School board—Notice of meeting — Ter
minating contrat t irith school matter—Sal
ary.]—The plaintiff was the master of a 
public school. The contract between him 
and the school hoard gave either party the 
right to terminate it on one month's nolle 
There were eight members of the school hoard, 
and ni a meeting on the 19th February a 
resolution was passed instructing the secre
tary to notify the plaintiff that the contract 
between him and the I ward should cease on 
the 31 «t March, which he accordingly did. 
The notice of the meeting given to the mem
bers of the board did not state that the mat
ter of determining the plaintiff's contract was 

he considered, and some of the members 
bail mi knowledge of this fact, nor had the 
plaintiff any knowledge or notice of the ineet- 
■btr. Only six members of the hoard nt- 
! niled the meeting, of whom four voted in 
favour of the resolution, and two against it:

lit Id, that the above resolution and notice 
|° the plaintiff in pursuance of it was not a 
fair or proper exercise of the power and op- 
tio'i , determine the plaintiff's contract con
tain'd in it, and the agreement * with the

plaintiff was no! terminated thereby. The 
plaintiff brought this action under the above 
circumstances, claiming a balance of salary, 
and had recovered judgment for $132-03:— 
Held, that the matters of difference between 
the parties fell within R. S. O. e. 292. s. 
77. '.-s. 7. and a Division Court had juris
diction. (Irernlect v. Pidon Public School
Hoard, 21 (*. L. T. 520, 2 O. !.. R. 3*7.

Service of sommons Right of plaintiff
'••hi | I/o idàmu» to 

clerk.] — Plaintiff moved for mandamus to 
compel a Division Court clerk In deliver 
the summons and copy to the plaintiff instead 
of the bailiff of the Court. t<> have it served. 
Motion refused (0 O. W. R. 14411 on grounds 
that plaintiff had no such right in a Divi
sion Court case as is accorded to plaintiffs 
in the High Court and County Courts. Ap
peal by plaintiff from above order dismissed 
with costs. Wilson v. SIcGinnit, ti (). W. R. 
397, 10 O. L. It. 98.

Solicitors have no lien for their costs 
in Division Court proceedings. Arnprior v. 
Bradley, 8» C L J. 81.

Territorial jurisdiction -Aircptancr of 
goodt (’ausc of action—Statute of Fraud*— 
Prohibition.]—In an action for $4.1. the price 
of a coat ordered by the defendant in To
ronto to lie made and sent by the plaintiff 
to him at Belleville by express:—Held, that 
the plaintiff must prove ns part ok his case 
an acceptance of the coat at Relleville, and 
that certain letters written by him at Relle
ville to the plaintiff at Toronto, while evi
dence from which acceptance might he in
ferred, were not the acceptance itself : and, 
as the plaintiff failed to prove this, the 
whole cause of action did not arise at To
ronto. within the jurisdiction of the Divi
sion Court in which the plaint was brought. 
—Prohibition ordered. Re Taylor v. Reid. 8 
O. W. R. 1123, 7113. 13 O. L. R. 201.

Territorial jurisdiction — Action on 
contract—Provision in contract a< to forum 
for action- Waiver of statute making such 
provisions illegal—Effect of. Re Shupe V. 
Young. 10 O. W. It. 185, 2(12.

Territorial jurisdiction — Action on 
lien notes—Provision ns to forum for action

Waiver of statute making such provisions 
illegal—Effect of. St. Charles v. Caldwell, 
12 O. W. R. 1185.

Territorial jurisdiction —t'nusc of ac
tion—Flooding luntl Frcction of dam—Pro
hibition.]—In a Division Court action the 
plaintiff's claim was for damages for injuries 
caused to his lands, which were situate within 
file limits of the division in the Court of 
which his action was entered, by reason 
of their having been overflowed and his crops 
damaged by waters alleged to have been un
lawfully brought by the defendants to and 
cast upon his lands. The hacking of the 
water was alleged to have been caused by 
a dam which the defendants had erected on 
their own lands, situate beyond the limits 
of such Court :—Held, that the erection of 
the dam was part of the cause of action, ami 
therefore the whole cause of action did not 
arise within the jurisdiction of the Division 
Court in which the net ion was brought ; and
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prohibition was ordered. Re Doolittle v. 
Fleet rira l .Maintenance A Construction Co.. 
22 «' !.. T. 130, 3 O. L. It. 4»Mt, 1 O. W. It. 
202.

Territorial jurisdiction—(farnishre —
A o gam ishnble debt-—Conferring jurisdiction

Coat». ! Whi re an a< i< n I* entered under 
UK) of the Division ('mirts Act in the 

division where the garnishee resides, the pri
mary debtor residing in another and disput
ing the jurisdiction of the Court—there is 
jurisdiction to give judgment against the 
primary debtor, even where the action is dis
missed as against the garnishee. In rc Hol
land v. It 'allure, 8 P. It. 18V,. and In rc Mc
Cain v. Middleton, 27 O. It. 170, considered. 
Semble, that if a primary creditor, for the 
purpose of obtaining a judgment against the 
primary debtor in a Court of his own choos
ing. names a friend as garnishee, the Judge 
may properly take that into consideration 
under his power over costs under s. 213 of 
the Act. Lented V. Congdon A C. O. C. F., 
21 C. L. T. UK). 1 O. L. It. 1.

Territorial jurisdiction - Place where 
whole cause of action arose—Contract—Cor
respondence—Construction—Motion for pro
hibition. Re McNauijhton v. Hay, 12 O. \V. 
It 858. 1033.

Title to land — Trial — Prohibition — 
Certiorari. Rc Waring v. Town of Picton, 
2 O. W. It. 02.

Transfer of action.]—Where an order 
was made by a Division Court Judge for th“ 
transfer of an action to a Division Court in 
another county, the order being made under 
the powers conferred by s. DO of the Divi
sion Courts Act. It. S. (). 1807, c. 00. whereas, 
under the circumstances, it should have been 
made under s. 01, an order was made pro
hibiting the Division Court to which the 
transfer had been made from acting under 
the order of transfer ; hut such order of pro
hibition was to be without prejudice to the 
right to apply for an order under s. 01. Re 
Front v. McMillcn, 21 C. L. T. 132. 2 O. L. 
K. 303.

Trial of plaint by jury—Motion for 
nonsuit—Reservation till after verdict—Jur
isdiction of Judge—Indorsement of verdict 
and costs on record—Inadvertence—Judgment 
—Execution — Stay—Prohibition. Re Mc
Dermott v. (fraud Trunk Rtr. Co., 7 (). W. 
It. 4MI2. 078.

Nee Attachment of Debts—Judgment 
—- Plea nino—Statutes.

10. Ontario — Divisional Court.

Arbitration Act—Divisional Court — 
Single Judge—Proper forum—Spenal cane— 
“Opinion"—“Final decision." |—A single 
Judge has no jurisdiction to pronounce the 
opinion of the Court upon a special case 
stated by arbitrators pursuant to s. 41 of the 
Arbitration Act. R. S. O. 1807, c. 02. The 
effect of cl. (at of s.-s. 1 of s. C»7 of the 
Judicature Act, It. S. O. 1807 c. 51, and of 
Rule 117. is to require that such a case be

heard before a Divisional Court, as being 
a proceeding directed by statute to lie taker 
before the Court, and in which the decision 
of the Court is final. “The opinion of 'In 
Court” is :i “ decision.” though not a bind
ing adjudication as to the rights of parties or 
a decision amounting to a judgment or order 
and it is a “ final decision " because it is 
the end of the proceeding and cannot be re
viewed by an appellate Court. In re (fedde* 
and Cochrane, 21 C. L. T. 430. 2 O. L. H. 14".

Composition of Divisional Conrt
Two or three Judges. Minna v. Omrmee, 1 
O. W. R. 90. 302.

Connty Conrt appeal — Court of ft» 
resort — Independent judgment.} — A Div 
sional Court, being the final Court of Appeal 
where the action is begun in a County Court, 
should give an independent judgment. Cour 
dion Itojik of Commerce v. Perram. ”1 O It 
110. followed. 1 terrier v. Campbell. 9 O. W 
R. 101, 14 O. L. R. 039.

Reference of motion to Divisional 
Conrt — Power of Master in Chambers 
Agreement of parties.} — The Master in 
Chambers has no power to refer a motion 
before him to a Divisional Court, but the 
Court may properly hear a motion so re
ferred. if both parties agree to its being 
heard. Itushton v. <fraud Trunk Rtr. Co.. 
23 C. L. T. 29.1, 0 O. L. R. 425. 2 O. W It 
054.

20. Ontario—High Court of Justice.

Payment into — Money deposited with 
bank—Two claimants- Application by h-mk 
to pay into Court and have action dismiss. ,1 
as against hank—Order granted—Issue to In- 
tried between claimants—«Costs of bank to I- 
costs in tile issue ns between claimant. 
Roetter v. Canadian Hank of Com no n - 
(1000), 14 O. W. R. 1022. 1 O. W. X. 211.

Payment out—Money to the credit of 
infant—Paid in under direction of Judge 
of Surrogate Court.}—Order granted for pay 
ment of the money to tl father and testa
mentary guardian of tin infant, as there wm- 
no danger of the money being lost or mis
applied by him. Re Dowling (1909), 14 0. 
W. R. 1110, 1 O. W. X. 225.

Proper forum-- Application for manda
mus to Justice of the Peace—Judge in Court 
—Divisional Court.} — The order absoluh- 
which may be granted by the High Court un
der s. ij of the Act to protect Justices of the 
Peace and others from Vexatious Actions, 
R. S. O. 1897 c. 88. is not final, but is 
appealable, and the application for such order 
is therefore to be heard before a single Judge, 
sitting as the High Court, and not before n 
Divisional Court. Rex v. Meehan. 22 
C. L. T. 133, 3 O. L. R. 301, 1 O. W. 
R. 130, 248.

21. Ontario—Surrogate Courts.

Application to remove cause into 
High Conrt—Will—Vndui influence Y aim 
of estate—Importance ol issues.}—Upon nu
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application under s. .'$4 "f th. Surrogate 
Courts Art to remove n rnusc from a Surro
gate Court into the High Court, tin* import
ante of th»' case ami its nature art* not to he 
trivtl on counter-affidavits ; it is enough if it 
appears from the nature of the contest ami 
the magnitude of the estate that tin* higher 
Court Hhoulil he the forutn of trial. Much 
is left to tin* discretion of the High Court 
Judge as to the disposal of each application. 
—And where the contest was over the will of 
a widow, whose husband died in 1005, leaving 
to her an estate valued at over $27,000. 
which had shrunk at her death in 1007 to 
$8.850, ami the allegation was that she had 
not been able to protect herself against the 
undue Influence of the chief beneficiaries, 
her two sous, to whom it was said a large 
part of her husband's estate had been trans
ferred in her lifetime—an order was made 
for the removal of the cause into the High 
Court. Re Keith v. Keith. 1C» O. !.. R 
168. 11 O. W. R. 883.

Application to remove cause into 
High Court Will—undue influence—Want 
of testamentary capacity — Special circum
stance*. lte (iraham v. Graham, 11 (). W. 
It. 700

Grant of administration \pplieatinns 
m different I'ourls.]—Where applications for 
letters of administration to the estate of a
di'«ased ptrson are made in more than one 
Surrogate Court, preference will he given to 
that made by the person nearest in the order 
in which administration is usually granted: 
and in this case jurisdiction to proceed was 
conferred on the Surrogate Court in which 
application was made by the mother of the 
intestate, against that on behalf of creditors, 
n another county. Rt Tougher, 22 C. I-.
I Ml % «, ], R, ill

Guardian—Panging accounts — Interest.] 
—There is r.o authority in the Judge of a Sur
rogate Court to pass the accounts of a guar
dian of an infant appointed by such Court. 
Section is of 63 X". c. 17 (O.) doee not 
apply, such guardian not being a trustee 
within the nii'aniug of the section:—Held. 
also, that, under the circumstances of this 
vase, six per cent, interest was a fair rate to

the guardian on th.- moneys in hie 
hands. Murdy v. Barr, 21 C. L. T. 526. 2 (>. 
I, It. 310.

Jurisdiction — 5 Edw. VII. c. 14 (O.) 
—Passing accounts -Finding of Judge — 
7f#a judicata — Action to recover amounts 
found due from legatee under will—Reten
tion pending application for leave to appeal 
from order of Surrogate Court—Successful 
appeal Trial judgment < >-t - Union Trutt 
Vo. V. Bentley. 12 O. W. It. 336. 1060.

Jurisdiction— Reopening order made an 
passing exciutor*’ aeeountn—Fraud or tnit- 
take- Pule li42 — Peruana dcsignata.]—A 
Surrogate Judge acting as the Surrogate 
Court has inherent jurisdiction to set aside 
an order which he has been induced to make 
by fraud of the applicant ; and also to set 
aside or vary an order which he has made 
by mistnkc. though not to correct errors 
made in the judicial determination by him of 
any question; thus in this case it was held

that he had jurisdiction to vacate an order 
made by himself upon tin* taking of execu
tors' accounts and to reopen th' iccoimta and 
further investigate them withoir reference to 
the order made.—The acts of the Surrogate 
Judge in passing accounts of executors are 
those of the Court and not < f th- Judge as 
pt esUna designafa.—Consolidated Rub* 642, 
which substitutes a proceeding by petition 
fur the practice of tiling certain kinds of bills 
abolished by the General Order of 1853, 
does not apply to a petition to a Surrogate 
Judge to vacate an order made by him on 
the passing of executors* accounts, but must 
be confined to cases in which tinder the former 
practice such relief ns is mentioned in it 
could be obtained by one or other of such 
bille /* « Wilton an-l Toronto General 
Trusts Corporation, 8 O. W. R. «177, 13 <). L. 
R. 82.

Passing accounts — F.xerutnrs n.nd ad
ministrator*—Truth e Creditor's claim —
Surrogate (Courts .let, /{. S. O. /8f>7 e. ÔU, ». 
Î.Ï—.7 Fdir. YU. e. I} to i|—A Surrogate 
Court Judge on passing the accounts of an 
executor, administrator, or trustee, under the 
provisions of <. 72 of the Surrogate Courts 
Act, ns amended by ô Edw. VII. c. 14 if).), 
has no jurisdiction to call upon a creditor 
of the estate to prove his claim and to 
adjudicate upon that claim and allow it or 
bar It. If. however, the executor, adminis
trator, or trustee, has in good failli paid the 
claim of a creditor before bringing in his 
accounts, the Surrogate Court Judge lias 
jurisdiction to consider the propriety of that 
payment ami to allow or disallow the item 
in the accounts. — Order of the Surrogate 
Court of Elgin barring the claim of a credi
tor set aside as linving been made without 
jurisdiction. Kc MacIntyre., 11 O. L. R. 
136, 7 <>. W R. 122.

Removal of cause Into High Court
—Difficulty and importance of questions aris
ing—Value of estate. Re Wilcox v. Stitter, 7 
O. W. It. 65.

22. Prince Edward Island Courts.

Jurisdiction - Fxerss. ]—When transac
tions exceed $150 i amount and no balance 
has been struck and acknowledged, the 
County Court has no jurisdiction. I)odd 
V. Gillit (1875). 2 P. E. 1. R. 31.

Mandamus — Motion to quash peremp
tory manda.mus. |—O'Neill appeared at Court 
nf Revision, and produced evidence of having 
paid bis poll tax on 4th July, and applied 
to have his name entered on the voters' list: 
Alley, Judge of County Court, held that to 
entitle him to have his name entered, lie must 
shew that he had paid his rax before the 
18th Juno, to bring him within the provi
sions of the statute which required him to 
produce evidence that he had paid his tax 
" for the year immediately preceding the 
first silting of the Court," and refused to 
Insert Ins name In voter»' liât. Supreme 
Court granted peremptory mandamus requir
ing County Court Judge to insert O'Neill's 
name. Motion to quash mundamus :—Held, 
mandamus properly granted. K. V. Alley 
• 1878), 2 P. E. I. R 213
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23. Quebec Vinci it Covbtb.

Establishment of new Court -Pend
ing proceedings—Op/>o#»<»©B.J—Where an ac
tion was begun and j-idgment given in it Ih*- 
fore the «ratute of 1893 establishing the new 
Circuit Court for the district <»f Montreal, 
the tiling of au opposition to the judgment 
aft'-r that statut.' should he authorized hv a 
Judge of the New Circuit Court, and not 
by a Judge of the Superior Court. Roll- 
mf yrr v. Donohue, 10 Que. 8. C. 115.

Evocation to Superior Court—Plead
ing.]—An action brought in a Circuit Court 
upon promissory note* may be evoked by the 
plaintiff to the Superior Court when the de
fendant pleads that those notes were given 
in part payment of a tiling sold by the plain
tiff. for over #lou. and that the sale is null, 
the thing sold being defective and valueless. 
2. Par. .‘I of Art. 1130, C. P., is not limitative, 
but simply provides for a special case. Tuft» 
V. Dalton. 3 Que. P. It. 523.

Evocation to Superior Court — Prac-
five. 1 The Superior Court cannot remit a 
cause to the Circuit Court merely because 
the party asking to have it brought up to 
the Superior Court has not inscribed upon his 
evocation : the evocation must be unfounded. 
Iturlters' A»»oc. of (Juc. v. Lizotte, 4 Que. P. 
R. 70.

Exclusive jurisdiction — Action for 
taxe»- School taxe».]—In a suit in the Su
perior Court to recover municipal taxes to 
an amount exceeding $100, accompanied with 
a demand for school taxes, a declinatory ex
ception asking the dismissal of that portion 
of the demand which is for school taxes, on 
the ground that the Circuit Court has exclu
sive jurisdiction, will be maintained, notwith
standing Art. 170, C. C. P., it being impossible 
in such a case to transmit the whole record 
to th«- Circuit Court. Dudstrell v. Qur. Cen
tral Hic. Co.. 10 S. C. It. Ilii.

Exclusive Jurisdiction —Transfer from 
Superior t’ourt Imount in question—l.and- 
lord and tmant—Repairs — Cancellation of 
frase—Humage»—Costs. 1—An action between
landlord and tenant in which the tenant de
mands repairs, or in default the cancellation 
of the lease, and in «other event $12.50 for 
damages, is of the exclusive competence of the 
Circuit Court, and the incompetence of the 
Superior Court being ratione matervr. the 
Court should of its own motion send the 
cause before the competent tribunal. 2. In 
this case the action of the plaintiff having 
been declared ill-founded by the tribunal of 
first instance, the plaintiff should bear the 
costs of contestation in the Superior Court 
as well as the costs of review, although the 
incompetence of the tribunal was not pleaded. 
Lafronchise v. Caty. 19 Que. 8. C. 185.

Jurisdiction lotion to cancel lease _
Itemission to Circuit Court.]— An action in 
which a tenant demands the cancellation of 
a lease as a rent of $1(18. and $85 for dam
ages, is of the competence of the Circuit 
Court, and will be removed to that Court from 
the Superior Court upon a declinatory excep
tion. t/rosbois v. Hienvillc, 4 Que. P. It. 
409.

Jurisdiction — I mount in controversy 
— Iddition of taxed costs—Subsequent costs 
—Pi. fa. lands -Seizure and sale—Il y pot h- 
vary creditor.]—The Circuit Court sitting 
at Montreal cannot prosecute, against i 
movables, the execution of its judgment for , 
sum not exceeding $40. and the want of Juri
diction in that respect is absolute and ma:, 
ini. 2. The taxed costs of the action allowed 
by the judgment may he added to the atiiouii 
recovered so as to make up the sum ex
ceeding $40; hut subsequent costs, that i«. 
costs of a fi. fa. goods, or the ex|ien*e of 
such a writ, or the expense of an execution on 
growing crops, or the expense of a return ..f 
nulla bona, may not lie added. 3. The clerk of 
the Circuit Court, in such a case, lias no auth
ority to issue a fi. fa. lands, and such a wri: 
is therefore void. 4. The seizure and sale of 
the defendant’s immovables, in virtue of such 
h writ, arc void. 5. An hypothecary creditor 
of tlie execution debtor, who has Imd no kn.iw 
ledge of the seizure <>r sale, and who is p 
judiced by it, lias a right to obtain, by peti
tion. the avoidance of the sale and setting 
aside of the writ. Ma,sson v. Danserreau. 
18 Que. 8. C. 141.

Jurisdiction — Cancellation of lease — 
Damages. \—An action for cancellation of a 
lease and for $85 damages is of the exclusive 
competence of tiie Circuit Court. Von v. 
rodée, IT Que. s. C. 146, 2 Que. P. it 502

Jurisdiction — Single commissioner — 
1 mount in controversy -Date of judgment 

Deference to arbitration.]—A judgment of th« 
Court of Commissioners will not be removed 
upon certiorari upon the ground that the 
single Commissioner who heard the case ren
dered the judgment in his own name instead 
of in that of the Court.—2. The Court of 
Commissioners lias jurisdiction to adjudicate 
upon a demand for division of wood, where 
the value of the wood does not exceed $25.— 
3. Neglect to date a judgment is not sufficient 
to invalidate it. where the date appears else
where.—4. The Court of Commissioners can 
itself, and without exceeding Its powers, re
fer a cause to arbitration. Auy<, v. Lamour- 
euz, 2 Que. P. It 527.

Jurisdiction of Superior Court — Pro
hibition.]—There is no such Court ns the 
Circuit Court of the District of . . ; but
there is a Circuit Court for the province <>f 
Quebec, of which sittings are held In nil llie 
districts and counties by Judges of the Su
perior Court.—A Judge of the Superior Court, 
whether sitting in Court or in Chambers, lias 
no ilower to order the issue of a writ of pro
hibition to a Judge of the same Court to 
restrain him, while sitting in the Circuit 
Court, from proceeding with any suit or ac
tion in that Court. Palliser v. Terrebonne 
Circuit Court. 28 Que. 8. C. (Ml.

Removal of cause from - 1 mount i* 
controversy- Future rights.]—An action to 
recover an alimentary pension of $2.25 n week, 
for 47 weeks, may be removed from the Cir
cuit Court to the Superior Court, the Judg
ment to he rendered in such action being om* 
which will affect the future rights of the 
parties. Roach v. Duggan. 4 Que. P. It. 28!».

Removal of cause from—Benefit so
ciety - Future rights of member.]—An action
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fur the recovery of benefits from a charitable 
unsocial ion by one of its members may be 
removed to the Superior Court, such action 
having an effect on the future rights and 
interests of the plaintiff, and deciding for 
the future his status as a member of the 
association, (loan v. Virtoriavillr Society 
of St. John Baptist, 4 Que. P. It. 382.

Removal of cause from—Jurisdiction 
of Court — Rescission of lease — Future 
rights. 1—There may be evocation when a 
Circuit Court is competent. If it was not 
competent, there would be no ground for evo
cation, hut for declination. 2. An action by 
which the plaintiff claims the rescission of n 
lease, and $99 for damages and rent due. is 
within the competence of the Circuit Court. 
3. Where the lease is of a Hour mill, and 
a saw mill, and the rent is to be paid half 
out of the products of the mills, and the lease 
has still three years to run. and it appears 
in the action that the half of the products 
which belongs to the defendant for the three 
years yet to run represents the value of more 
than $100, the defendant has the right to have 
the case removed to the Superior Court, Inas
much as his future rights in question are of 
great -r value than $100. Mnrnrau v. Vcrrct.
20 Que. S. C. 399.

Territorial jurisdiction ] — A Com
missioners’ Court sitting at Lomruenil cannot 
take cognizance of a suit begun against a 
person residing in the city of Montreal, where 
he is served, the Circuit Court at Montreal 
having sole jurisdiction in such a case. La
pointe v. Vigor, 17 Que. 8. C. 370, 3 Que. 
P. R. 37.

Territorial Jurisdiction -Ca,use of ac
tion—Carriers—Transit.]—Where a carrier 
contracts in Montreal to carry a parcel from 
Montreal to St. Jerome, the freight to he 
paid at St. Jerome, and it is alleged that the 
package has been damaged in transit, the ac
tion for damages must be instituted in the 
district of Montreal, where the cause of 
action originated, and not in the district of 
Terrebonne, at St. Jerome, where freight is 
paid. Petit v. Dominion Express Vo., 10 
Que. S. C. 434.

Territorial jurisdiction— t n.use of ar- 
tion— Promissory note.] — In an action upon 
a promissory note dated at Montreal, and 
made payable at Montreal, although really 
signed at Quebec, where the defendants have 
their domicil, the whole cause of action arises 
in the district where the note is made pay
able, especially where the arrangement by 
which the note was given in part payment of 
an anterior debt was entered into at Mon
treal. Lévesque v. Roy, 3 Que. P. R. 309.

Territorial jurisdiction —Ca.usc of ac
tion—Sale of goods—Exception to jurisdiction 
—Costs.i—A cause of action for goods sold 
to the defendant domiciled in the district 
of Terrebonne, by the traveller of the plaintiff, 
authorised by her to receive payment for 
her goods, less the freight which the defendant 
pays upon the goods, arises in the district of 
Terrebonne, and the record should he trans
mitted upon exception of the jurisdiction of 
the Circuit Court of the district of Montreal. 
—2. The fee of the defendant upon an ex

ception to the jurisdi- ion sustained and 
transmission of the n 1 ordered, should be 
that proper to an n on dismissed after 
contestation. Montre:! It rawing Co. v. St. 
1 invent, 2 Que. P. It. 393.

Territorial jurisdiction — Defamation 
—Pln.ee uhere letter received.]—An action 
based upon a letter containing defamatory 
words sent from the district of Three Rivers 
to the address of a person living in the di-- 
trict of Arthabaska. where the letter ,s re
ceived and read, may be brought in tin- latter 
district. Marcotte v. Thérien, 22 Que. S. 
C. 315.

Territorial jurisdiction -Place of sale 
of goods.]—A sale of goods in yenere is made 
at the place where the goods have been 
weighed, counted, or measured, and an action 
based on a sale may be begun at • the place 
where such operation bas taken place. Cravat 
V. Dur ocher, 4 Que P. R. 4Jff>.

24. Quebec—Court or Kino's Bench.

Quorum of Judges—Judgment — Jur
isdiction.]— Article 1241 C. P Q.. permits 
four Judges of the Court of King's Bench, 
Quebec, to give judgment in a cause heard 
before five, when the fifth Judge, after hear
ing tlie case argued, excused himself as dis
qualified : I hi vies and Nesbitt. JJ., contra. 
Angers v. Mutual Reserve Fund Life Asso
ciation, 35 S. C. R. 330.

See Appeau

25. Quebec—Inferior Courts.

Commissioners Court—Territorial jur
isdiction- Parish —Separation of village.]— 
A Court of commissioners established in a 
parish is competent to adjudicate upon causes 
which arise in a part of the territory subse
quently set apart as a town. Bussières v. 
It ussier es, 33 Que. S. C. 292.

District Magistrate's Court is a Court 
of inferior jurisdiction within the meaning 
of Art. 1003 C. P. and is subject to the con
trol of the Superior Court. Desormeaux v. 
St, Therese (19091, 19 Que. K. B. 481.

Jurisdiction — Cesser — Annexation of 
city Petition—Recusation against recorder. ] 
—A recorder has no right to himself adjudge 
and dismiss a petition setting forth grounds 
of recusation against him.—The plaintiff s 
action having been instituted after the an
nexation of the city of Ste. Cunégonde to the 
city of Montreal, the Recorder's Court of 
the former city had ceased to exist, and had 
no jurisdiction over property within the pre
vious limits of the same. Leclair v. (Joyette, 
8 Que. P. R. 22.

Jurisdiction - Penalty for offence 
against municipal by-law.]—See Que. Rw 
Light tf Power Co. v. Recorder's Court of 
Quebec, 41 S. C. R. 145.

Jurisdiction — Salary — Forfeiture — 
Certiorari.]—The Recorder’s Court of the
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vit y of Montreal lia» jurisdiction to enter
tain i; nu<v in which salary is claimed. and 
t hi- ni though rhv < nntract contains clame* 
providing fir forfeiture of n certain amount 
in vase "f default in execution of the con
tract. 2. Tin Superior Court cannot upon 
certiorari take cognizance of a quest ion of 
ln\x concerning the retention, as in n case of 
forfeiture, of a certain part of n salary, the 
question iv-t having tieen raised before the 
i'vcordor'e Court. Société Anonyme des 
V h,atres v. Fuuquet, 5 Que. P. It. 248.

Magistrate's Court — Jurisdiction — 
\nnulation of resolution of munieipal roun- 

> il— Tavern license—Prohibition. A magis
trate's Court has no jurisdiction to annul. 
"■I iin ground of ill- "lotion of
a municipal council in respect of a tavern 
license, except in a case in which the coun
cil confirms a certificate in violation of the 
statute tîît V. c. 12: in nil other cases the 
decision of the council is final. Therefore, 
the judgment of the Court of first instance, 
refusing a writ of prohibition to n magis
trate's Court, was reversed. Stc. Thérèse dr 
Itlainvillc v. Cour de Magistrat de Terre- 
bonne et Desormea ux, 0 Que. P. R. 408.

Procedure—Commissioner sitting during 
part o] hearing—Married woman defendant— 
t uthorisation.]—Where the husband of a 

woman separate ns to property, being sum
moned alone before a Commissioner's Court, 
appears before that Court nnd "pleads not the 
want of authorisation, but other grounds of 
defence, liis appearance and plea are equiva
lent to acts of authorisation of his wife as 
a party before the Court. 2. A cause which 
has been completely heard by one Commis
sioner only, can be adjudged only by him. 
although another Commissioner has also sat 
through a part of the hearing. Rex v. lVor- 
rc«. 25 Que. S. C. 78.

Recorder's Court — Jurisdiction—Muni- 
pal by-law Prosecution—A errs sit y for notier

Irregular notire—Cun fiction-—Certiorari.] 
—The by-law of the city of Montreal (No. 
.'118). in respect to plumbers, drainage, etc., 
is legal and intra rires, being based upon 
s.-s. 56 of s. 300 of 62 V. c. 58. This by-law 
does not require that notice of prosecution 
shall be given to one who violates it; nnd be
sides. if notice was necessary and was given 
irregularly, such irregularity not being in 
evidence before Recorder’s Court, where a 
conviction under the by-law was made, would 
not constitute an excess of jurisdiction. 
(Pitrien v. Dupuis, 0 Que. P. R. 430.

Sale of goods — Damages for breach of 
contract — Compensation — Inscription en 
droit.] — Mathieu, J„ held, that damages 
which cannot be proved except by a long con
tradictory enquiry are not to be regarded as 
clear and liquidated, and a plea opposés en 
compensation will be dismissed in law. Can. 
Hrcircries v. )'asinoicsky (1902), 4 Que. P. 
R. 404.

Sessions of the peace — Jurisdiction— 
Offence against game laws—Plea of ultra 
vires—Prohibition.]—A Court of Special Ses
sions of the Pence lias jurisdiction to hear and 
deter !»e a complaint in respect of an in
fraction of the Quebec game laws, and the

jurisdiction is not ousted by a plea of the 
defendants that the provincial statute is ultra 
vires, prohibition refused. Révillon Pros. 
v. Page, 33 Que. 8. C. 259.

20. Quebec—Superior Court.

Action brought, in Circuit Court
Removal to Superior Court Amount in con 
troversy—Right of appeal.] — There is an 
ground for removal to the Superior Court in 
the first instance of actions or suits for 
amounts of between $100 and $209—in this 
case tlie- annual payment of a sum of $120 by 
the defendant to the plaintiff until the mar 
riaee of the latter—when these actions mav 
he brought in the Circuit Court with a right 
of appeal to the Superior Court. Ilvnrault 
V. Goulet, 10 Que. P. R. 300.

Case reserved -— \'rrdict of jury 
Held, by Lemieux, J., that the Superior 
Court in Review has absolute ami unre
stricted power to judge of the merits of n 
cause which 1ms been reserved, without re
gard to the verdict of the jury: Art. 490, C. 
P. C. Ferguson v. Grand Trunk Rir. Co., 
20 Que. S. C. 54.

Circuit Court—Transfer of action from 
— Validity of--Inscription.]—When an ac
tion is transferred by the Circuit Ç^mrt to 
the Superior Court under Art. 171, <*. I', 
an Inscription for judgment upon the validity 
of such transfer cannot he had under Art. 
1130, C. P., as n an evocation. Westmount 
School Commissioners v. Mallette, 7 Que. p.

Inscription in r' lew—Appeal—Tutors 
—Authorisation. |- application for review
in an appeal witlii lie meaning of Art. 300. 
C. C. : and. then' .re. an inscription before 
the Court of It' xv made by tutors, with
out the authi on of a Judge or of the 
prolhonotarx n the advice of a family 
council, is i I and void. Heaumonl v. La- 
monde, 6 Que. P. R. 6.

Jurisdiction — Action against executor 
—Domini of deceased—Place of service ] 
An action brought in respect of u succession 
against a testamentary executor, ns such, is 
of the exclusive competence of the Court of 
the district where th<. testator had his domicil 
at the time of his decease, and cannot be 
brought in the Court of a district where be 
i-hanced to be temporarily at the time of his 
death. The service on the executor should 
lie made in the district when- lie lias bis 
business office. Article 04. ('. P. C„ upplies 
to purely personal proceedings ns to which 
the Code contains no sjH'cinl or exceptional 
provision; the proceedings relating to succes
sions are indicated in Arts. 1362 et seq.; and. 
therefore, the tribunal of the place of decease 
and of the place where the property of the 
succession is situated inis, to the exclusion of 
all others, save in certain cases here inappli
cable. jurisdiction over the proceedings. Bi
chard v. Bemior, 17 Que. S. (*. 540.

Jurisdiction - Action against fire insul
ator company—Head office in Ontario—Pro
perty insured in the United States—Territor
ial jurisdiction—Service of procréé.]—An ne-
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tion will Ii«* in the Superior Court <>f this 
province against an insurance company that 
has its chief place of business in Ontario, 
in recover, on a policy issued in the province, 
a loss by lire of property in the Vnited States, 
but i: must be brought in the district where 
the company ha* its chief place of business 
for this province, and service of process must 
lie effected at such chief place of business. 
Uutinicr v. Tradin' Fire In*. Co.. 33 Que. 
S. <\ 411, » Que. I». R. ISP, 4 K. L. 
K. 431.

Jurisdiction — Action for negligence — 
Hcatli of ehild in a.nothcr province—Resi- 
deuce of company—Attornment to jurisdic
tion.]—The father and mother can in their 
personal names sue the author of their son’s 
death, either under the laws of Manitoba or 
under the laws of Quebec. The defendants 
having a place of business in the city of 
Montreal, having accepted the jurisdiction and 
pleaded to the merits, tlte laws of Quebec 
must be applied when the question involved 
relates to procedure. Boon v. Van, A orth. 
Ru. Vo., 7 Que. I*. It. 230.

Jurisdiction — Action for rescission of 
lease—Landlord's lien.]—The Superior Court 
has jurisdiction to entertain an action by a 
landlord against a tenant, wherein it i* al
leged that the tenant has not brought sufli- 
eient goods upon the demised premises, and 
that he has taken away certain goods which 
were subject to the landlord’s lien. Devlin 
v. Robb, 8 Que. P. It. 417.

Jurisdiction— Amount in controversy.]— 
The plaintiff, a member of a club, sued the 
dub for a declaration that he was not obliged 
to pay the club the sum of $25 which the 
club had imposed upon members for one year 
only :—Held, that the action was not to be 
regarded as one for the recovery of $25. 
and was not within the jurisdiction of the 
Circuit Court, but was properly brought in 
the Superior Court. Itcnudry v. Vlub St. 
Antoine, 2 Que. P. It. 484.

Jurisdiction—A mount in controversy.] — 
When it may lie fourni necessary to condemn 
one or the other of the defendants for such 
a proportion of the sum asked as will exceed 
$100, and the conclusions are broad enough 
to justify such a <ondemnation, the action 
is properly instituted in the Superior Court. 
Montreal v. Arnovitch, 7 Que. P. It. 351.

Jurisdiction —A mount involved—Charge 
on land. \ —An action by which an amount 
less than $100 is claimed, but in which a 
claim is also made to have certain immov
ables charged with payment of that sum. 
anil to have the defendant ordered to give up 
the lands in default of paying the amount, 
is an action which must be brought in the 
Superior Court, whatever be the amount 
claimed. Syndics of Parish of St. Paul v. 
Suburban Land Co., 0 Que. P. It. 444.

Jurisdiction Cause of action—Place of 
hinny—Wrongful dismissal.]—Where an em
ployee, hired in the province of Ontario to 
work in the district of Pontiac, alleged 
flint he had been wrongfully discharged in 
ihe latter district, and suffered damage from 
frost bites, etc., while on his way back from

the shanties where lie had l*ecn working, the 
whole cause of action did not arise in the 
province of Quebec. La.ndry v. Hurdmun,

Jurisdiction—Circuit Court —Amount in- 
voiced—Arrearages of annual settlement.]—
A « Mrcuit i 'mui- hi M o' ih" chief tonn of 
a district is not competent to entertain a per
sonal action for $12 for arrearage of an 
annual settled rent. 2. The Superior Court 
is competent to entertain such an action, 
which may, therefore, originate in a Superior 
Court. Lebc’ v. Langlois, 22 Que. S. G. 23*.».

Jurisdiction — Contract—Sale of goods 
—Place of making.]—Although offers to pur
chase goods may lie sent by letter or telegram 
from the province of Ontario, such offers are 
to In* deemed to be made as to the vendor 
at the place where they are received, and 
the contract then becomes completed there by 
their acceptance. Wherefore the Courts of 
tin* place of acceptance, which, in this case, 
was also the place of delivery of the goods, 
are competent to entertain an action for the 
recovery of the price of such goods. Timossi 
v. Palaagio, 2tl Que. S. C. 70.

Jurisdiction - Contract—Where made 
— Sale of goods Inj travelling salesman — 
Xcecssity for approval of vendor.] — When 
goods are sold in the province of Ontario by 
a commercial traveller, who does not disclose 
the fact that the sale is subject to the ap
proval of his principal, then the contract of 
sale is completed there, and no action lies in 
the district of Montreal, where the principal 
is living and doing business. Silver v. Holli
day, !» Que. P. It. 3»50.

Jurisdiction — Limitations — Stay of 
execution— Impossibility of literally obeying 
judgment.] — The Superior Court being the 
common law tribunal for suitors, its jurisdic
tion is not limited except by statute ; it has 
the power and the right to net in a number 
of eases not provided for by law.—2. A mo
tion for stay of execution of a judgment will 
be granted where it is physically impossible 
to do the net ordered by the judgment—in 
this case to put a roof on a church during 
the winter season. Churchwarden* of St. 
Pie de (luire v. Shawiniga.n Construction Co., 
9 Que. p. IV 153.

Jurisdiction - Motion to declare action 
not competent—Time—Deposit.]—A motion 
demanding that it be declared that the Court 
1ms no jurisdiction to entertain the action 
ratione materia', need not be made within the 
time allowed for preliminary exceptions, nor 
be accompanied by a vert i lien te stating the 
deposit in Court of the sum fixed by the 
rules of practice. Itonin v. Page. 0 Que. P 
It. 177.

Jurisdiction — Objeetion by defendant 
—Tribunal to be applied to—Deposit—Dis
missal of action.]—A defendant who objects 
to the jurisdiction of the Court may demand 
the dismissal of the action before the com
petent tribunal, if such tribunal exists. lie 
may demand the dismissal of the action upon 
depositing the amount claimed ; but, if lie 
asks for the dismissal of the action without 
making the deposit, his motion will be de-
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< In red irregular and dismissed without costs. 
McKenzie v. Mouton <t Maine Rtr. Co., 9 
Que. I*. R :{89.

Jurisdiction — Personal action — Amount 
in controversy—Transfer to Circuit Court.] 
—Where an action is purely personal, and 
the amount in controversy is less than $100, 
the Circuit Court hns exclusive jurisdiction; 
if such nn action is brought in the Superior 
Court, that Court, being absolutely incotn- 
telcnr by reason of the subject matter, will 
>e bound to transfer the action, even tncro 

motu, to the Circuit Court. Coupai v. Beau- 
d 8 Qu< l* B. 827.

Jurisdiction —Petition to quajth resolu
tion* of municipal council—TAquor License 
Act—Circuit Court.]—A petition by muni
cipal electors to quash resolutions passed by 
the municipal council of an incorporated town 
in regard to a liquor license is of the com
petence of the Superior Court, and the Cir
cuit Court has no jurisdiction to entertain 
i:. notwithstanding Art. 28 of the Quebec 
Liquor License Act, as amended by 3 Edw. 
N IL c. 13, s. 3. (iuay v. Mcgantte, 9 Que. 
V. R. 350.

Jurisdiction—Real action—Removal of 
mill-dam — Damages — Circuit Court.] — 
An action for $24 damages for Injuries 
caused by a mill-dam. in which the plaintiff 
asks for a judgment for the removal thereof 
in default of payment of damages, is a real 
action, of the exclusive competence of the 
Superior Court, which cannot be brought in 
a Circuit Court. Houle v. Ducliarme, 8 Que. 
P. It 320.

Jurisdiction—Replevin of shares in for
eign company—-Parties within jurisdiction.]— 
The Superior Court at Montreal is compet
ent to order a saisie-revendication of shares 
of the capital stock of a foreign company, 
when the plaintiff and the defendant, as well 
as a third person who is detaining the share 
certificates, are domiciled at Montreal ; and 
the foreign company cannot demand, by de
clinatory exception, the discharge of the seiz
ure. Kinsda v. Kinscla, 25 Que. S. C. 270, 
0 Que. P. R. 137.

Jurisdiction—Rescission of assignment of 
patmt rights — Territory — Domicile — 
Election.]—The Superior Court sitting at 
Montreal has jurisdiction to try an action 
wherein process has been served personally 
on the defendant within the district, to re
scind a contract of assignment of patent 
rights, on the ground that the patent is void, 
although the defendant had elected his domi
cile at Ottawa when applying for the patent 
and never had a domicile in the province of 
Quebec: Patent Act, R. S. C. c. til, s. 34.— 
The impeachment of the patent in such a 
case is made incidentally, and the Court 
cannot thereby be ousted of its jurisdiction 
lo try the main issue, the rescission of the 
contract. Judgment in 7 Que. p. It. 3<i9, 
reversed. Shawinigan Carbide Co. v. Wilson. 
15 Que. K. It. 240, 8 Que. P. It. 1.

Jurisdiction — Reversal of interlocutory 
judgment—Railway company — Crossings— 
Damages — Hoard of Railway Commission
ers.]—At the final hearing of a cause, the

Court has power to reverse an interlocutory 
judgment rejecting a declinatory plea, and 
to dismiss the action for want of jurisdic
tion.—2. The Superior Court of Quebec hns 
jurisdiction in actions to compel railway con - 
punies, within the legislative authority of 
the Parliament of Canada, to make railway 
crossings, to pay damages for their neglect 
to do so, etc., the Railway Act of 1908 hav
ing now here taken away such jurisdiction 
by express words, or necessary implication. 
Perrault v. (Iraud Trunk Rw. Co., 14 Que. 
K. B. 245.

Jurisdiction — Review—Circuit Court— 
Action en garantie — Principal action 
School fozc/t.l—The Superior Court sitting 
in review lias no jurisdiction over a judg
ment rendered by the Circuit Court, sitting 
at Stanstead, in an action of warranty 
brought by a defendant against whom the 
principal action is for the recovery of $124 
school taxes ; and an inscription for review 
of ouch a judgment will be otruck out "n 
motion. Coaticook School Commissioners v. 
Coati cook Electric <f Power Co., 29 Que. 
8. C. 204.

Jurisdiction — Review of derision of 
Exchrqtur Court of Ca.nada—Reference of 
record to that Court.]—The Superior Court 
does not possess any superintending, revis
ing, or appellate jurisdiction in respect of 
the decisions and decrees of the Exchequer 
Court of Canada, especially when they have 
been confirmed by the Supreme Court of Can
ada.—It has no power to refer a record 
to the Exchequer Court, which is a federal 
Court. Hodge V. Brique, 8 Que. P. It. 142.

Jurisdiction—Right of habitation—Life 
interest—Real right -Demand for conversion 
into money—Circuit Court.]—The right of 
habitation is a real right, for life or tempor
ary. established for the benefit of an ascer
tained person, upon land the property in 
which is another’s. One who demands Re
conversion of the enjoyment of a right of 
habitation into the payment of a sum of 
money, and that during his life, exercises 
a real right ; and such demand not being 
within the exclusive jurisdiction of the Cir
cuit Court, the Superior Court must enter
tain it in the first instance. Niquette V. 
.Viquette, 10 Que. P. K. 68.

Jurisdiction—Splitting cause of action— 
Bale of goods—Parts sold and delivered in 
different districts.]—Where a part of the 
goods the price of which is claimed in an 
action bas been sold and delivered in one 
district, and the remainder in another dis
trict, each of the sales gives a separate right 
of action, and the defendant may be sued in 
the Court of the place where each of the 
causes of action arose. Chapman-Dart Co. 
V. Chevalier, 8 Que. P. It. 50.

Jurisdiction over foreign defendant
—Property in district—Writ of summons— 
Absence of allegation of such property — 
IVoiyrr by plea—Examination of defendant 
—Questions as to property.]—A non-resident 
defendant may be sued in a district where 
he owns shares of stock, and against resi
dents of which he lias claims, such claims 
and stocks constituting property in that dis-
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triet within the meaning of Art. 94, C. P., 
s. 4.—2. Although the plaintiff should regu
larly. in order to make the jurisdiction of the 
Court, by reason of the defendant having pro
perty in the district, appear on the face of 
action as instituted, have set forth in the 
writ of declaration that the defendant had 
property in the district, yet if the defendant, 
by his exception, tenders an issue to the 
plaintiff ns to the existence of such pro
perty, by alleging that he does not come 
under any of the provisions of Art. 94 which 
would justify the institution of the action 
before the Court seised therewith, and more
over meets the allegation of the plaintiff’s 
answer, in which it is formally stated that 
the defendant has property in the district, 
not by any objection thereto as being made 
in the answer, hut by a denial of its truth, 
he must be held to have waived any objec
tion based upon the absence of allegation of 
said fact in the writ or declaration.—3. The 
defendant has no right to object to cross- 
interrogatories on a commission regafoire. 
tending to elicit evidence of property of his 
in the district. McCurry V. Iieid, 4 Que. P. 
R. 261.

Order of judge — Place of making.] — 
lh hi. per Hlanchet, J., that a notice given to 
the opposite party of the presentation of a 
petition to a Judge, elsewhere than at the 
chief place of the district, and an order made 
upon such petition, are illegal and void. 
Connolly v. Stanbridge, 4 Que. P. It. 186.

Powers of — Superintending and reform
ing jurisdiction—Proceedings before Exche
quer Court of Canada.] — The Exchequer 
Court of Canada is not a Court subject to 
the superintending and reforming powers of 
the Superior Court of Quebec. An action in 
the latter Court to have proceedings had be
fore and judgments rendered by the former 
Court declared null and void for want of 
jurisdiction, will not lie. Hodge v. Btique,
33 Que. 8. C. 00.

Powers of trial Judge - Reformation 
and reversal of interlocutory orders.] — See 
Montrcul-Canada Eire Ins. Co. v. Thérien,
34 Que. S. C. 205.

Removal of action from Circuit 
Court — Future rights—Amount involved— 
Right of appeal.]—Even if future rights be 
involved in an action taken in the Circuit 
Court for an amount under $100, no evoca
tion of the case to the Superior Court will 
be allowed if the action has not been insti
tuted in the Circuit Court at the chief place 
of the district, because the case is then sub
ject to appeal. Bickford v. Remington-Mar
tin Co., $> Que. P. It. 354.

Removal of action from Circuit
Court—Futur* rights, \ Under Art. 55, C. 
P., an action for $01) begun in the Circuit 
Court In respect of matters which might 
iiffe.-t future rights, cannot be removed to 
ihe Superior Court. Roy v. Fcrland, 23 Que. 
8. C. 1, 5 Que. p. R. 1S8.

Removal of action from Circuit 
Court — Landlord and tenant — Rental 
ra/ue.]—A tenant to whose demand his land
lord pleads that the rental value of the de

mised premises is not that alleged in the 
declaration. >aunot have the cast- removed 
from the Circuit Court to the Superior Court. 
Shearer v. Marks, 22 Que. 8. C. 472, 5 Que. 
p. it. :mn

Removal of action from Circuit 
Court \!nth,n - Declaration Futur* 
rights.]—There i< no ground for removing a 
cause from the Circuit Court to the Superior 
Court except in the cases provided for in 
Art. 41». C. 1*.—2. When the ground for re
moval does not appear by the demand, the 
declaration for removal must allege, ami must 
be accompanied by documents or a deposition 
establishing prima facie, that the action is 
removable.—3. Removal of a cause is granted 
only where there are future rights relating to 
the party who makes the motion for removal. 
Corporation IP Aqueduc de Richmond v. 
Johnson. 22 Que. S. C. 65.

Removal of action from Circuit 
Court — Municipal taxes—Ippeal—Future 
rights.]—There is no appeal from a judg
ment rendered by the Circuit Court in a 
municipal matter, and. therefore, a defei ' 
ant, sued for municipal taxes, cannot, even 
if his defence effect future rights, have the 
case removed into the Superior Court. 
Nirolet v. Imperial Oil Co., 5 Que. P. R. 
205.

Removal of action from Circuit 
Court—Stage of cause.]—A defendant who 
wishes to have a suit removed into the Su
perior Court, must do so before tiling his de
fence on the merits. Commissioners of Rail
ways v. Pcnniston, 5 Que. P. R. 445.

Removal of action from Recorder's 
Court—Notary—Agent for sale of land.]— 
A notary, sued for having acted as agent for 
the sale of immovables, cannot before the 
trial demand by certiorari ihyemoval of the 
cause from the Recorder’s Court of Mont
real to thi‘ Superior Court, the proof of the 
agency for the sale of Immovables and the 
nature of the transaction being within the 
competence of the Recorder's Court. Lali- 
berte v. Montreul, 5 Que. P. R. 305.

Removal of action to — Future rights.] 
—Where by the judgment sought in an ac
tion begun in a Circuit Court the defendant 
would he compelled to maintain for all time 
to come, under a by-law, a road on his 
property, lie has a right to have the action 
removed into the Superior Court. Parish of 
St. Martin v. Leblanc, 7 Que. P. R. 367.

Re»noval of cause into — Action for 
fine—Prwtising as advocate.]—A defendant, 
sued in the Circuit Court by the Bar of 
Montreal for the recovery of a fine of less 
then $100 for the illegal exercise of the 
functions of an advocate, who pleads that he 
is a member of an association of licensed 
accountants, and that such association has 
a tariff for legal collections, may have the 
cause removed to the Superior Court. Bar 
of Montreal v. Duff, 5 Que. P. R. 125

Removal of cause into — Action for 
removal -Decision on—Judgment — Inscrip
tion.]—A party may proceed to judgment by 
way of inscription or motion in causes re-
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moved into the Superior Court : but if the 
party wishes to have a decision u|H>n the 
validity <>f the removal, it is always necessary 
to mention it in the inscription or the notice 
of motion. Hooch v. Duggan, fi Que. P. It. 
43.

Removal of cause into—A mount claimed 
—Mitoyonncté — Future rights.] — When* 
a party claims an amount below $100 for 
work done to n shed built between his prop
erty and that of the owner of adjacent land, 
the defendant may have the cause removed to 
the Superior Court, if he alleges that the 
work lias relation to the line of separation 
between the properties, and that the judg
ment to be given would affect the future 
rights of the parties. Perreault v. Chopin,
10 Que 1*. B. 1"-

Stenographers — Appointment—Protho- 
notary — Interference by Court.]—The pro- 
thonotary of the Superior Court is the per
son who alone has the choice of stenogra
phers to take down the evidence in causes 
tried before the Superior Court and in a peal- 
able causes tried before the Circuit Court, 
the competence of such stenographers having 
been first established by examinations taken
before a committee of the Bar named by
the district council ; and the Court has no 
jurisdiction to interfere in a matter so purely 
discretionary, and to order the prothonotary 
to insert upon his list the name of the steno
grapher to whom the Bar council has granted 
a certificate of competence. Perrault v. Tur
cotte, 23 Que. H. C. 43t$.

Summary action —Principal claim—Ad
dition of subsidiary claim — Jurisdiction —* 
Account — Herriee — Stay of proceeding» 
— Cjsts — Motion — Dilatory exception.] 
—1. Where a principal sum is properly 
claimed in an action of n summary nature, 
there may In* joined to it the amounts which 
are only accessories of the principal debt 
I in this case, the expenses incurred for the 
registration of a lien for materials) without 
the action ceasing to lie summary.—2. A 
copy of the detailed account ought to be 
served upon the defendant, and no proceed
ings can be taken before such service.—3. 
in this case, the costs of a motion only and 
not those of a dilatory exception were al
lowed. I,égaré v. Tranehemontagne, 10 Que.
I*. It. 308.

Summary procedure- Action for icages 
and damage*.]—An action for the recovery of 
wages accompanied by a claim for damages 
sustained by the plaintiff by the loss of his 
luggage, which was to have been conveyed 
by his employers, and for damages sustained 
by the plaintiff on his return from the de
fendants’ timber limits, may be brought un- 
dcr the summary procedure. Charron v 
U illiea, 7 Que. P. R. 14«.

Territorial jurisdiction Action against 
executor Domicil of t> stator—Locus of 
property. |—In an action proper for a Su
perior Court against an executor en caducité 
dr legh and en reddition de compte*, the only 
Court which has jurisdiction is that of the 
district in which the domicil of the testator 
is situated, or that in which his property 
is situated: the facts that he died in an
other district and that the process in the

action lias I teen personally served u|ion the 
executor in that district, can make no dif
ference as to the jurisdiction of the Court. 
Ilcchard v. Héritier, 3 Que. P. K. 3ti.

Territorial jurisdiction .1- /ion again*! 
executor—Place of succession.]—An action 
against an executor for payment of a legacy 
and for an account must he begun in the 
district where the succession was opened and 
where the property of the deceased is situ
ated. Hélanycr v. Paradis, 1) Que. P. R. 371.

Territorial jurisdiction — Action for 
mn i llation of deeds -- \lis-en-cause—Doini- 
• il of parties.]—An action for the cancella 
lion of certain deeds and for an account of 
the profits made thereunder, in which the in
heritor for life is brought in as mis-rn-t muse. 
that he may be deprived of the possession 
of the property in question and ordered to 
furnish security, or to allow the inheritance 
to lie placed in sequestration, is a mixed a< 
lion, where the inheritor, ini*-cn-cau*c, is 
in reality n defendant, and may lie launched 
indifferently in either the district when* the 
defendant or that where the mis-cn-causc is 
domiciled. Rcsthcr v. Hébert, 7 Que. P. R. 
S».

Territorial jurisdiction — \<iion for 
money* advanced to agent. )—An action by 
a merchant to recover moneys advanced !.. 
his commission agent for purchases which 
«•■re not made, must be brought in the Court 
of the defendant's domicil, where the con
tract was completed and the advances made, 
anil where the purchases were to he made, 

hsmbssll x. Laroche, 7 Qee. P. It 166

Territorial jurisdiction — Action for
price of good*—Place where order taken by 
agent—Approval by principal — Completion 
of contract—Judicial districts.] — If the scope 
of authority of an agent is limited to the 
taking of orders subject to his principal's 
approbation, the contract of sale is complete 
only at the vendor’s domicil ; an action for 
. he price*of sale of these goods will, there
for. . rightfully be taken at such vendor's 
domicil. Morris v. McDonald. 1> Que. l\ 
U. U7.

Territorial jurisdiction — Cause of a 
‘ m \ wurd 1‘uhli' ntion. I I'll. H 
perior Court at Montreal cannot entertain 
an action to enforce an award, although the 
submission, the hearing, and the pronouncing 
of the award were in the district of Montreal, 
if the award was published to the defendants 
in another district, the whole cause of ac
tion in such case not having arisen in the 
district of Montreal. H. C. Episcopal Corp. 
of Xicolct v. Paguei. 17 Que. S. C. 447. .'» 
Que. P. H. 144.

Territorial jurisdiction - Cause of «- 
lion — Contra-t — Domiiil of defendant.]

1 he plaintiff sued for damages, alleging 
that the defendant, who lived in Quebec, had

laced him to leave hit employment In 
Montreal to go and work for him in Quebec, 
and had afterwards refused to employ him 
in accordance with the terms agreed upon :— 
llcld. that the cause of action did not arise 
in the district of Montreal, and the defend
ant must lie sued In the district of his domi
cil. Ntcrrns v. Yaliuqct, 7 Que. p. R. 477.
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Territorial jurisdiction — Cause of ac
tion — Contract — Place of making — Sale 
of good#—Order taken by agent—Acceptance 
by vendor. ] -When goods nre sold through 
a commercial traveller. whose power ns agent 
of the seller is limited to taking orders from 
customers subject to the approval of his 
principal, the contract is only perfected by 
such approval and acceptance. lienee, when 
an order is given in Morrishurg. Ontario, and 
accepted and approved by the seller in Mont
real. the contract takes place in the latter 
city, and an action for recovery of the price 
from tile purchaser will lie there under Art. 
ÎM (*. 1*. Vorris v. McDonald, 32
gue. 8. C. 507.

Territorial jurisdiction — Cause of ac
tion—Contract—Sale of goods. |—In an ac
tion for the price of goods based upon a sale 
made by a travelling salesman of the plain
tiff, the whole cause of action arises at the 
place where the sale is made, and not at 
the domicil of the plaintiff, the merchant 
who receives the* order. Fcrronerie du Can
ada Cic. v. Delorme. I> Que. P. It. 215.

Territorial jurisdiction — Cause of ac
tion — Promissory note. 1—An action upon 
promissory notes dated at Montreal and made 
payable at Montreal, hut really made in the 
district of Hen nee. where the defendant has 
his domicil and where he has been served 
with process, is not well begun in the dis
trict of Montreal, and the record will be 
transferred upon exception taken to the juris
diction. to the Court of the district of Beauce. 
Lapicrre v. Beaudoin, 3 Que. I\ It. 380.

Territorial jurisdiction — Cause of ac
tion—Sale of goods—Place of order and de
livery—.Judicial districts.1—When goods are 
ordered, whether verbally from an agent or 
by letter mailed from the district of Ottawa, 
and delivery of the goods is made there, then 
the whole cause of action arises in said dis
trict, and no action will lie in the district of 
Quebec, where the seller of the goods is resid
ing and doing business. Amyot v. Ilfianger. 
It Que. P. It. 6.

Territorial jurisdiction—Circuit Court
-County of Bert hier — 1 mount involved— 

Cause of action—Domicil.]—The chief place 
of a district of which the county of Berthier 
forms part by vim e of the statute tîl V. e. 
lit, is the chief place of the district of .Toil
ette. and not the chief plat..... . the district of
Richelieu, in spite of the ucurrent juris
diction which is attributed by the same sta
tute to the Court of the Richelieu district 
livid for the county of Berthier; an action for 
less than $200, the cause of which has arisen 
in the county of Berthier, and at a time 
when the defendant had his domicil there, 
must be instituted in the Circuit Court of 
tla* county of Berthier. Comtois v. Michaud, 
1» Que. p. R. 87.

Territorial jurisdiction — Contract — 
Place of making. \—An agreement that one 

will make for the other purchases of 
fruit during the season which is opening, in 
consideration of a commission upon the price.
" he fixed later, is a contract within the 

meaning of paragraph 5 of Art. !W, C. P. C. 
The Court of the district in which the agree
ment is made is therefore competent to en

tertain actions arising thereout. Archam
bault v. Laroche ( llMKt). 14 Que. K. R. 380. 
See 8. ('., 7 Que. P. R. US.

Territorial jurisdiction — Contract 
Place of making.]—When a commercial tra
veller makes a sale on condition that it is 
approved by his employer, and it is so ap
proved, the sale is to be considered as made 
in the place where the order is taken and 
not in the place where it is approved. Rock 
City Tobacco Co. v. Girard. 20 Que. S. C. 
453.

Territorial jurisdiction — Contract — 
Place of making — Agreement for mainten
ance.]—When n son in consideration of a 
conveyance to him of certain land by his 
father and mother has agreed to support 
them for the remainder of their lives, a 
suit against him by one who lias performed 
the obligation in his place, ought, supposing 
it to be well founded, to be brought at the 
place where the contract was made, and not 
at the place where such services were ren
dered. T heure t v. Brunet, 7 Que. P. II. 138.

Territorial jurisdiction — Contract — 
Plate of making—Flection of domicil.]— An 
action cannot be tried before the Court of 
the district where the contract was made, 
if the parties, in their contract, have elected 
domicil in another district, and agreed that 

II suits nt law arising therefrom should he 
lied in the latter district. St. Laurent 

Laiterie Co. v. Coté, 0 Que. P. R. 153.

Territorial jurisdiction — Contract — 
Place of making — Election of domin'/.] — 
Where a promissory note has been made and 
signed in the district of Three Rivers, and 
the contract by virtue of which :he note wn- 
given was also made there, and the contract 
contains, besides, an elecrion of domicil in 
the same district for suits or actions to 
which it may give rise, an action begun In 
the district of Montreal will be dismissed 
upon declinatory exception. St. Laurent 
Laiterie Co. v. Trotticr, 7 Que. P. R. 428.

Territorial jurisdiction — Contract — 
Place of making—Sale of goods hg agent— 
Ratification.]—A contract between the buyer 
of goods and the travelling salesman <»f the 
vendor is complete, for the purixises of terri
torial jurisdiction, nt the time of its making, 
even though it is subject to the ultimate rat i- 
fiontiun of the vendor. Silver v. Pinsonnault. 
ft Que. P. R. 235.

Territorial jurisdiction Contract — 
Sale of aoods- Place of making.] — Action 
cannot he brought in the Court of the place 
where the order for goods was accepted, where 
it appears that the person who accepted on 
behalf of the defendant had not due authority 
to du so, and the defendant has repudiated 
the order, especially if the order did not con
stitute a complete contract of sale. Superior 
V. Columbia. Phonograph Co.. 7 Que. P. R. 
211.

Territorial jurisdiction — Contract of 
correspondence — Sale of goods—Traveler 
to proper district.]—A plaintiff complaining 
that a specific article delivered to him by 
the defendant, in pursuance of a contract
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by correspondence, «ind forwarded to a cus
tomer <>f the plaintiff. does not conform to 
thi> order, cannot bring hie action in the 
district of the domicil of the cuatomer, who 
refused to accept the article.—2. In n case 
where nn article sold is refused by the pur- 
chaser. who puts it at the disposition of 
the vendor and claims damages from him. 
such article does not constitute property so 
as to give jurisdiction to the Court of the 
district where it is.—Nimble, that, what- 
ver may be the jurisdiction of the Courts 

in the matter of contracts by correspondence, 
if the defendant demands the transfer of the 
record from the district where the article in 
question is, to that from which the order was 
sent, such transfer will he granted. For
man v. United Electric Co., 4 Que. p. II. 148.

Territorial jurisdiction — Contract — 
of hiring- Place oI hiring. ] In a tion for 
damages by a day labourer against his em
ployer for wrongful dismissal, loss of salary 
and time, and suffering, may be begun in tin- 
district in which the agent of the employer 
engaged the plaintiff. Pepin v. Turner Lum
ber Co., 5 Que. P. It. 178.

Territorial jurisdiction — Domvil of 
defendant—Locus of subject matter—Infer
ence to competent Court.] — In a real or 
mixed action, the defendant can only he sum
moned before the Court of his domicil, or 
before that of the place where the thing in 
dispute is situated.—2. A Court that has no 
jurisdiction ratione persona-, on the face of 
the action, over a defendant who fails to 
appear, van neither entertain the suit, nor 
make the order of reference to the compet
ent Court mentioned in Art. 170 C. C. P. 
Can. General Electric Co. v. Con. Wood Mfg. 
Co., 29 Que. H. C. 148.

Territorial jurisdiction — Exception 
to—Transfer or dismissaj.]—A defendant who 
objects to the jurisdiction of the Court should 
ask for the transfer of the action to thc 
competent tribunal, if such exists. He may 
n>k for the dismissal of the action, if he 
deposit the amount claimed, but if he prays 
for the dismissal of the action without mak
ing such deposit, his motion déclinatoire will 
he declared irregular and dismissed with 
costs. Beauport Brasserie Co. V. Belisle, 18 
Que. 8. C. 43.'$.

Territorial jurisdiction — Foreign 
defendant — Administration of foreign estate 
—Clare of service—Property in jurisdiction,| 
—A defendant wlto is a foreigner may he 
ordered to render an account of the property 
of an inheritance originating in a foreign 
country, before the Court of the district 
where process in the action has been served 
upon him, and wherein it is alleged he has 
property. Debigaré v. Dcbigaré, 7 Que. P. H. 
179.

Territorial jurisdiction — Judicial dis- 
triits—Contract—Blare of making—Whole 
“ cause of action|—A debtor who has his 
domicil in the district of Montreal, where 
the contract «if sale was signed, cannot be 
stud in tile district of Quebec, where the 
goods arc to be delivered and where pay
ment therefor is to he made.—A cause of 
action is the entire set of facts that gives

rise to nn enforceable claim: the phrase com
prises every fact which, if traversed, tin 
plaint iff must prove iti order to obtain judg
ment. Joly v. (lodbout, 9 Que. P. It. 93.

Territorial jurisdiction — Judicial dis
trict» — Succession — Domicil — Will. I 
A plaintiff, to recover certain annuities left 
by a testator who died in Montreal, from a 
defendant who résiliés and has been serv.-d 
within the district of Montreal, most sue ■ 
said district, where the succession devolved 
and is administen-d. and not in the district 
of Quebec, where the will was modifiei! by 
an Act of the legislature. Bourdon v. Pratt, 
9 Que. P. It. 128.

Territorial jurisdiction—I Abel— 
paper—Place of publication—Cause of „ 
tion—New Code. I—1. The party alleged t«. ' 
injured by a libellous article may exercisi* his 
remedy in damages in the district in which the 
journal is published, and in which the injury 
has been caused, because it is in that district 
that the injury is «lone, and it is there that 
the cause of action arises.—2. Tin- new 
Code, when it says, “ where the whole cans.' 
of action has arisen," has not changed the 
law as to these actions with reference to the 
right of suing the defendant in a distric 
outside that in which he resides. Chicoutimi 
Pulp Co. v. Delisle, 34 Que. 8. C. 294

Territorial jurisdiction—Place of con
tract—Mandate — Principal and agent.]
A mandatory who sues his principal for in
demnity against expenses which he has in
curred In the execution of his mandate, may 
begin his action in the district where the 
contract of mandate was made.—2. When a 
person instructs another person to intrust 
a mandate to a third person, the contract of 
mandate with the third person is considered 
to have been made, not at the place- where 
the instructions were given, but at tin* place 
where the instructions executed and the man
date inirusteil to the agent. McDonald \. 
Bain mile, 24 Que. 8. C. 133.

Territorial jurisdiction /‘/flee of con
tract e— Promissory notes.] — A plaintiff 
suing*on several promissory notes may bring 
his action in the district where one of tin- 
notes is dated, even when this note is in 
renewal of a previous note made, like tin- 
others sued upon, in a different district, that 
in which the defendant resides, in payment 
of the price of goods sold in the latter dis
trict. Gucrtin v. Hoy, <1 Que. P. It. 206.

Territorial jurisdiction — Place when 
cause of action arose—Commercial traveller 
—Sate of goods.]—A commercial traveller 
who is supplied with blank forms of hills of 
sale with his employer's name as seller, is 
deemed to have full power to sell, ami not 
to he subject to approval, and. as a conse
quence, his sales are made in the places in 
which customers sign the hills a* purchasers. 
A subsequent letter by the employer that he 
accepts “ the order and that it will have his 
attention," is not required and is of no effect 
as concluding the sale. Hence, the whole 
cause of action for recovery «if the price 
arisi-s in the district where the hill of sale is 
signed and not in that from which th<- letter 
is written and the goods are forwarded.
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i/or H « v. McDonald, 32 Quo. S. <\ 507, dis
tinguished. WitUrao* v. Heaudry. 35 Que.
S. C 450.

Territorial jurisdiction — Place irherr 
couse o/ ai tinn arose—Place of residence of 
plu i h tiff — Libel — Xcicapaprr — Place of 
publication.]-— An action begun iu the dis
trict of Quebec for damn ires alleged to have 
been caused in that district by the publica
tion (circulation » therein of n newspaper, 
containing a libellous article alleged to have 
lu en written in Chicoutimi and printed and 
published in the said newspaper in (Ttieou- 
titni, by the defendant, as editor of said news
paper, to satisfy the alleged hatred and mal
ice of the proprietor thereof for the plaintiff, 
will, upon motion declining the jurisdiction 
of the said Court in the district *>f Quebec, 
upon the grounds : ( 1 i that the plaintiff and 
defendant both reside in Chicoutimi, where 
process in the action was served, and (2) be
cause “the whole cause of action" alleged 
in the declaration did not arise in the dis- 
•rict of Quebec, he referred to the district 
of Chicoutimi for trial and judgment.—The 
difference between “ right of action “ (Art. 
34, C. (*. 1*.I and “the whole cause of ac
tion " (Art. 94, ('. I\), discussed. Dubur 
v. Delisle, 10 Que. I*. It. 252. 33 Que. S. C.
m.

Territorial jurisdiction—Heading — 
Fxeeption—Reply lo—Motion to strike out. | 
—The fact that the cause of action arose in 
the district in which the action has been 
begun should appear in the declaration, and, 
if that is denied, the plaintiff cannot, in his 
reply to an exception to the jurisdiction, 
allege additional facts to support the juris
diction.—Querre, whether a motion to strike 
out a party of the reply to an exception is 
subject to the same delay and formalities as 
of the reply to an exception is subject to 
the same delays and formalities as prelim
inary exceptions. Merihants Hank v. Gra
ham. 4 Que. I*. R. 55.

Territorial jurisdiction — Promissory 
note.l—An action on promissory notes dated 
hi one place and made at another, cannot 
he brought, in the absence of other cireum- 
tances giving jurisdiction, in the Court of 

the district where they were dated. Cardinal 
v. Picker, 7 Que. I\ R. 147.

Territorial jurisdiction — Itiffkt of 
r miré—Situation of land.]—All action by 
which a creditor claims, among other things. 
io exercise the right of réméré, which his 
debtor, now deceased, had reserved to hitti- 
se|f, may be liegun in the district in which 
the immovable which is subject to the right 
of riméré, is situated. Hoiselair v. Protean, 
5 Que. V. It. 81.

Territorial jurisdiction—Sale of goods 
—Contract—Pla.ee of making — Travelling 
agent of vendor. |—Where a writing signed 
by the agent of the vendor contains not only 
an order or an offer to buy. but is a veritable 
contract of sale, an action for the price of 
the goods sold must lay begun in the district 
in which the writing was signed. Watterson 
V. Hcaudry, 10 Que. I*. R. 84.

C.C.L.—37

Territorial jurisdiction -- Service of 
ietit of summons—liailiff—Résidence of de
fendants.] — The service ii|s>n a defendant 
in the district of St. Hyacinthe by n bailiff 
of such district of n writ addressed to one 
of the bailiffs of the district <>f St. Francois, 
is void.—2. The real defendants cannot he 
taken away from the jurisdiction of the tri
bunal to which they are amenable by adding 
a defendant with the sole object of lieing 
able to cite the real defendants before an
other tribunal. Gagnon v. (PHready. 18 Que.
8. C. 283.

Territorial jurisdiction Succession— 
Appointment of executor—Judicial districts.] 
—The petition for the nomination of an ex
ecutor to a succession must be -ented in
the district where the successifi devolved. 
Ex parte Miynault, 1» Que. I*. R 15.

Territorial jurisdiction ll’rit of re
vendication—Place of issue—/ orum for peti
tion to remove curator.] — Where chattels 
have been revend ira tvd in one district by 
virtue of a writ issued in another district, 
a petition to withdraw from the curator ap
pointed to the provisional possession of such 
chattels must lie presented to the Judge of 
the district in which the writ issued. II ur- 
teau v. Connolly, 10 Que. I*. R. 8.

Transfer of action from Circuit
Court—future rights \ annul allowanre.]—
An action for an annual allowance for main
tenance, which is for life, affects future 
rights, and therefore, by virtue of Art. 411, 

P. may be removed from a Circuit 
Court to the Superior Court. Desi humps v. 
Deschamps, 2 Que. P. R. 390.

Transfer of action from Circuit 
Court—Future rights- ('alls on share*.] — 
An action claiming payment of a call on 
shares in a company may affect future rights 
within the meaning of Arts. 41) and 1130, C. 
P., and is therefore, such an action as may
be removed from a Circuit Court into t lie 
Superior Court, if the fact of subscription 
for the shares is in dispute : aliter, if the 
defendant, without denying the fact of the 
subscription, alleges that he has paid the 
«•all, or that it has been remitted, or satis- 
H«m1 by set-off. Deiritt-Lang/ois Milling Co. 
V. Fateaux, 10 Que. 8. C. 40().

27. Sahkatciikwa.n—District Courts.

Jurisdiction — Action for «’onversion of 
cattle — Replevin — Amount claimed — 
Value of «-attie—District Courts Act. as. 27, 
31, 32—Statement of claim—Motion to amend 

Practice Su ntnons Rules 179, IBS. 
Desautels V. Hebtrt, 9 W. L. It. 330.

Jurisdiction— Action to cnforc> mech
anic's lien—District Courts .4ft—Judicature 
Act—Mechanics' Lien Act—Jurisdiction of 
Supreme Court of Saskatehctran.] — Held, 
that a District Court has no jurisdiction in 
an action to enforce a mechanics' lien tiled 
under the provisions of the Mechanics’ Lien 
Ordinance of the North-West Territories be
fore the Mechanics* Lien Act of 1907 came



1147 COURTS—COVENANTS. 114S

ini font* ; but such lien must be enforced 
in the Supreme t'ourt of Saskatchewan. 
(’raftsmtn \. Hunter, 7 W. L. K. 837, 1 
Sank. L. It 88.

28. Saskatchewan—rot sty Court.

Jnrladiction — Action for convertion — 
Practice.] — Plaintiff moved for leave to 
amend statement of claim. The application 
should have been made by summons :—Held, 
ilmt action was within jurisdiction of the 
Court. As defence not delivered plaintiff 
may amend without leave under Saskatche
wan Rule 171). Desautels v. Hebert, 0 W. L.
R :um.

20. Miscellaneous.

Exchequer Court of Can.- -Review of 
judgment of auoth>r Court.]—In exercising 
its jurisdiction in respect of railway debts, 
the Exchequer Court will not review a judg
ment of another Court of competent jurisdic
tion affecting the railway, but will leave the 
rights of any person to attack such judg
ment to the determination of the Court which 
pronounced the judgment. Royal Trust Co. 
v. Baie de Chalcura Rtc. Co. ( 1007), 13 Ex. 
C. B. 1.

Precedences of justices. I — Where a 
Judge of a District Court in Canada was 
removed from that Court to another District 
■ <»urt, and the letters patent appointing him 
Judge to the latter Court also granted him 
precedence over the Judges of that Court, 
whose commissions were of later date than 
his own :—Held, that such grant of prece
dence was valid, and that the Judge had a 
right to rank and take precedence accord
ingly. In re Bedard (18401, C. R. 1 A. C. 
328.

COVENANTS.

In Contracts.—Bee Contracts.
In Deeds.—Bee Deer—Vendor and Pur

chaser.
In Leases.— Bee liANULORD AND TENANT.
In Mortgages.—8Yc Mortgages.

Agreement for farming land — In
dependent covenant* — Breach.] — In an 
agreement for farming on shares defendant 
agreed to plough certain land in the fall free 
of charge, plaintiff having agreed to furnish 
a granary for the crop reaped during the 
previous summer. In an action for damages 
for failure to plough the defence was failure 
to build the granary, thereby causing defend
ant to lose so much time in drawing the 
grain to where it could he stored that there 
was n" time to plough before frost si-t in.— 
Held, that covenants were independent, and 
thin the building of the granary was not a 
condition precedent. Bee v. Branehfloirer. 10 
W. L. If. 37.

Breach — Dissolution of partnership— 
I sc of firm name—-Soliciting customers 1 d- 
vertisement — Colourable imitation—Injunc
tion. 1—On the dissolution of a co-partnership

under the name of “ M. Bros. & M.." the 
defendant sold his interest to the plaintiff, 
including the right to the use of the firm 
name, and covenanted that the plaintiff should 
have the right to carry on business under 
that name, and that he ( the defendant 
would not interfere with the plaintiff’s us. 
of such name. Subsequently the defendant 
commenced business under the name of •* M. 
Bros. & Co.,” and published in an advertise
ment addressed to his “ old customers " as 
well as to “ any new ones who may favour 
me with their patronage,” in which lie staled 
that lie had merely sold his interest in i lo
re tail store in 11.. and that lie would cmi- 
tlnue in wholesale pianos, etc., from 
warehouse there : — Held, that the nann 
adopted by the defendant was calculated to 
deceive persons into the belief that they were 
dealing with the plaintiff; that it was a 
colourable imitation of the name under which 
the plaintiff was doing business, and that 
it was a violation of the contract that the 
defendant would not in any way interfere 
with the use of such name by the plaintiff ; 
and that the advertisement contained mis
representations and concealments, and was 
calculated to deceive the public into the be
lief that he represented the business of the 
old firm; and the plaintiff was entitled to 
an order restraining the defendant from using 
the name adopted by him. and from soliciting 
the old customers of the firm. McDonald v 
Miller. 37 N. S. Reps. 40.

Brecrli—Engaging in business—Carrying 
on business — Evidence — Onus — Busi
ness carried on in name of another. Kerr 
Bowden (N.W.T.), 1 W. I» It. 28.

Breach—Injunction—Damages — Waiver 
—Assignment of covenant.]—The defendant 
covenanted with the plaintiff that lie would 
not directly or Indirectly engage in the drug 
business in n certain village, or within a 
radius of ten miles therefrom, during a term 
of five years, and that In- would not open 
or have part in a third or further drug store 
during a term of ten years. The plaint iff 
sold his share in tin- drug business to th< 
defendant, and actively promoted a part
nership between him and his (the plaintiff’si 
son wlifch was continued for some months, 
when the defendant sold out to his son. The 
plaintiff afterwards acquired the business and 
sold it to his co-plaint iff, by hill of sale, 
reciting the covenant, and extended its bene
fit to the purchaser, and covenanted with him 
to save him harmless from a breach of the 
covenant by the defendant. In an action 
to restrain the defendant from carrying mi a 
third drug store which lie had opened : 
Held, that for the first five years there wen- 
two concurrent severable covenants, and that 
while the plaintiff might by his conduct 
have waived a breach of the first, not to 
enter into business during the five years, 
he find not waived any breach of the second, 
not to open or have part in a third store : 
Held, also, that the covenant was assignable, 
and that the right to enforce it did not 
terminate h.v reason of the plaintiff having 
gone out of business; and an injunction 
was granted restraining the defendant from 
opening, carrying on, or having part in. n 
third store for the ten years. Berry v. Days.

T. 221, ft O l. R. 829, 1 <» W 
R. 801). 2 O. VV. R. 384.
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Carrying on business—Advertising — 
Breach. Johnston v. McFartn.ne, 1 O. W. 
It. 287.

Construction — “ (loud and valid te
nant \j "—Assignment of mortgage. |- A cov
enant by tiie assignor in an assignment of 
mortgage that the mortgage ns? rned is a 
good and valid security does not mean tint 
the mortgage is sufficient security for tie 
délit, but only that it is a mortgage valid in 
law. Agricultural Savings and Loan Co. v. 
W ebb, 15 O. L. R. 213.

Construction of covenant -Territorial 
limit—“ In." II ileox v. Calver, 2 U. XV. It. 
m.

Dependent and independent coven
ants—Construction of contract—Breach — 
Indemnity—Evidence — Costs. Tuyford v. 
York (N. XV. T.l, 2 XV. L. R. 348. 8 XX’. L. 
H. 74.

Dissolution of partnership - Agree
ment not to engage in competing basinets— 
Breach—Interlocutory injunction.]—A part
nership existed between members of the plain
tiff company and the defendant for the pur
pose of carrying on a general tobacco busi
ness. Upon the dissolution of this partner
ship the plaintiff company was Incorporated, 
the business being transferred to it. and the 
former partners binding themselves not to 
enter in any other business or to compete 
with the company. Subsequently defendant 
withdrew from the company, being paid in 
stock both for his shi re in the partnership, 
for his good will, and for his refraining from 
competing with the company. The defendant 
afterwards established :t small business almost 
next door to the plaintiff company's place of 
business, the new business being carried on 
in the name of his brother, ,1. Grands, al
though the latter was »t that time in Spain, 
and knew nothing about the matter until bis 
return. The plaintiff company applied for 
an interlocutory injunction restraining tin- 
defendant from buying tobacco or otherwise 
taking part in a business of the new eon- 
(•••rn :—Held, that tin- defendant had violated 
his undertaking by making purchases for ,1. 
Grandn. Interlocutory injunction granted. 
Cook v. Brisebois, 2 Que. I*. R. 1(12, followed. 
(banda Hcrmanos y (’a. v. (Srunda, 23 C. L. 
T. 118.

Dissolution of partnership—Continu- 
enrr of business—Customer*— \dvertising— 
\flmr—Injunction.]—The plaintiff and de
fendant carried on business in the city of 
Halifax, under the firm name of Miller Bros. 
& Macdonald. In 1302 the partnership was 
dissolved by agreement, whereby all the inter
est of the defendant in the firm business was 
transferred to the plaintiff. " together with 
the goodwill, firm name." etc., and “ including 
every matter and thing in which the co-pnrt- 
n-rship money of the said Miller Bros. & 
Macdonald has been placed or invested.” It 
was also agreed that the defendant should 
not “ carry on business under said name or 
in any way interfere” with the use of such 
name bv the plaintiff. The defendant sub
sequently went into business ns “ Miller Bros. 
St Co..” and published a circular in the 
papers advertising the fact " for the benefit 
of my old customers : "—Held, that defendant

was not at liberty to appeal to the customers 
of th- old firm, n >r to use a name so similar 
to the one prohibited : and an injunction 
was granted Macdonald x. Miller, 28 C. L. 
T. 288.

Document under seal creating
charge rnplied covenant to pay debt.] 
—The defendant executed under seal an in
strument creating a charge on land in favour 
of tin* plaintiffs, for the price of an engine 
bought from them and interest to he paid by 
specified instalments. The instrument fur
ther provided that if notes should he given 
by the defendant fur the several instalments, 
such ti"i' - should not be m satisfaction of
the said lieu and charge, but the same should 
continue until payment in full of such notes 
and any renewals thereof. It contained no 
covenant or promise to pay the debt :—Held, 
Hint a covenant or promise to pay the debt 
could not be implied from the terms of the 
deed, and that the plaintiffs could not have 
a personal order for payment of the debt 
based upon anything contained in it. Water- 
ous Fugine Works Co. \. Wilson, 11 Man. 
E. It. 287, distinguished. Abell Engine tf 
Machine Works Co. v. Harm*. 10 Man. L. 
R. 540, 4 XV. L. R. 50T».

Public policy—Unreasonable restriction 
—Covenant not to engage in any business in 
named locality. Latimer v Contain< N XV 
T.), 2 W. !.. R. 191

Restraint of trade Breach—Action— 
Parti I.) a covenant not t - engage ■ >r he 
interested directly or indirectly, cither by 
himself, or with, by, or through any i.ther 
person, either ns principal or agent or other
wise, in the business of a linker within a 
fixed radius, for a certain term. is broken 
by the covenantor assisting the owners of a 
similar business without remuneration.—One 
of several joint covenantees, in a covenant 
in restraint of trade, or an incorporated com
pany to whom the interest of the covenantees 
in the business lias been transferred, may, if 
interested in the good-will, maintain an ac
tion for an injunction against the covenant, 
or for breach of the covenant, notwithstand
ing that the other covenantees have ceased 
to lie interested in tin- business. Burnell v. 
Dean, 20 C. L. T. 118, 31 O. R. 517.

Restraint of trade Breach Evidence 
—" Interested in " business—Finding of fact 
—Reversal of Master's finding - Damages— 
Technical breach—Company—Control of di
rectorate—Application for winding-up order 
Be Deicey and o'Heir Co.. Hr ire y and O'- 
Heir Co. v. Deucy. 13 O. XV. R. 32.

Restraint of trade—Breach—Injunction 
— 1 tnmngos — Trade name — Competition 
—Représentations. Davies v. Davies, 7 O.
XV. R. 211.

Restraint of trade—" Carry on or he 
engaged in business”—Assisting another in 
business — Suspicions circumstances—Costs. 
Fricker v. Borman, 10 O. XX’. It. 504.

Restraint of trade — " Continue to 
carry on business ”—Sale of business to com
pany --Covenantee interested in mntpnnv and 
a.eting as manager.]—The plaintiff and de
fendant were engaged as partners in th**



1151 COVENANTS—COW. 1152
business of nurserymen and fruit sellers. 
Upon dissolving partnership, the plaint iff 
continued the fruit branch and the defendant 
the nursery branch, each agreeing that for 
rin years he would not engage in the kind 
of business to be done by the other. The 
defendant's covenant was that he would not 
compete with the plaintiff in the fruit busi
ness, provided the plaintiff should "continue 
for such time to carry on the fruit busi
ness: ”—Held, that this was to he read as a 
personal engagement for ten years by the de
fendant that he would not interfere with the 
fruit business of the plaintiff, provided that 
the plaintiff should always during that time
continuomlj carry an ae proprietor that
business, and the plaintiff bad ceased to 
carry on the fruit business by enter
ing into an incorporated company and 
transferring to that body his plant, property, 
and goodwill in the business, although he 
was a shareholder and acted as manager 
while the company did business, and, when 
that ceased, resumed the fruit business on 
his own account : and therefore he was not 
entitled to restrain the defendant from en
gaging in the fruit business during the ten 
years. In rc Sax, Barned v. Sax, 02 L. J. 
Ch. «88, «8 I* T. X. 8. 841». 11 W. It. .->81. 
3 R. «38, approved and applied. Carpenter 
v. Carpenter, 1) O. W. It. 802, 15 O. L. It. !»

Restraint of trade—Sale of bunt nett— 
Agreement of vendor not to enter into (com
peting buxine**—Absence of consideration— 
Agreement made offer completion of xale— 
Parol variation—Evidence.]—Held, that an 
oral term can only he added to a written 
agreement by clear and unequivocal testi
mony.—2. That a memorandum in writing, 
signed by the seller, not to carry on business 
in competition with the purchaser, and made 
after the sale was completed, and not being 
a term of the original agreement, is not 
supported by the original consideration, and 
cannot be enforced. I fund v. Buack, 7 w. I* 
R. 806, 1 8ask L. It. 227.

Restraint of trade—Sale of goodwill of 
business — Informal document — Admissi
bility of parol evidence to supnlement—Op
eration of covenant—Time and place—As
signment of covenant—Parties—Injunction— 
Damages. Novak v. Abraham* (Y.T.), 8 
W. L. It. 022, 7 W. L. It. 222.

Restraint of trade — Termination of 
partnership—Covenant not to engage or be 
interexted in competing business—Carrying 
on business as manager for another.]—The 
plaintiff n.id defendant were partners in a 
jewelry bminess carried on in the town of 
Port Arthur. The articles of partnership 
rovided that the plaintiff should procure 
er husband to work in the business and to 

devote his whole time and attention to it ; 
and the plaintiff covenanted that her hus
band should not, after the déterminai ion of 
the partnership, ‘‘carry on or engage or be 
interested, directly or indirectly, in any busi
ness in the town of Port Arthur which sha1! 
compete or interfere with the business” of 
the defendant. After the dissolution of the 
partnership, the plaintiff's husband entered 
into the employment of R. ns manager of a 
jewelry business belonging to H., upon preih

ises in Port Arthur situate in close proxim
ity to the shop at which the defendant was 
carrying on the business which had been 
carried on by the partnership : and the busi
ness of B. was, beyond question, one which 
competed with the business of the defend
ant :—Held, that what hud been done by the 
plaintiff was a breach of lier agreement with 
the defendant.—Review of the authorities.- 
Judgment of Ma bee, J.. 8 O. W. It. <101. re
versed. .1 nderson v. Ross, 0 (). W. It. «81, 
14 O. I* B. «83. .

Transfer of land - Restriction as to 
buxines* Sale of intoxicating liquors barred 
— I iolation — Injunction — Agreement for 
sale—Merger in transfer—Transfer not ex
ecuted by grantor—Acceptance and registra
tion — Estoppel — Voluntary covenant 
Specific performance—Restraint of trade— 
Public polit y — Waiver in similar cases — 
Laches—Interest of plaintiffs in perform
ance.]—The defendant entered Into an agree
ment for sale, whereby he agreed to pur
chase the premises in question, subject to a 
restrictive covenant (not to sell intoxicating 
liquors, etc.). Subsequently he accepted a 
transfer containing a proviso to the same 
effect, “under protest,"' but procured the same 
to be registered, and a certificate of title to 
be issued, which contained a reference to 
this proviso in the transfer:—Held, that, al
though the transfer was not executed by the 
transferee, the agreement was not merged 
in the transfer—and the transferee (and his 
successors in title with notice) became bound 
by the covenant in the agreement.—Held, 
that the transferee, etc., is estopped from 
denying the existence and effect of the pro
viso in the transfer, by the registration and 
issue of the certificate of title.—Held, on 
the evidence, that the transfer was not in
tended to supersede the agreement.—//rid, 
that the Court will enforce against the trans
feree, aqd his successors in title, with notice, 
the restrictive proviso in transfer—whether 
the original agreement contained such a cov
enant or not.—Held, in the circumstances of 
this case, that the covenant was not “ vol- 
untal'y,'" but part of the consideration for 
the land.—Held, that the covenant and pro
viso were not in restraint of trade.—Held, 
in the circumstances, that the plaintiff was 
not precluded from enforcing the covenan 
by injunction, by reason of the fact that he 
had allowed other purchasers of lots to dis
regard it. Tlie rule in such cases discussed. 
—Effect of delay in applying for injunction 
in such case diseased.—Held, that the fact 
that the plaintiffs did not shew any direct 
pecuniary damages was no bar to relief by 
injunction. International Coal and Coke t 
v. Trelle, 7 W. L. R. 2«4, 1 Alta. L. R. 170.

Vendor and purchaser— Improvements 
not to be removed until after payment of 
purchase money — Sub-purchaser - Notice 
of covenant—Buildings placed on land by 
sub-purchaser — Fixtures — Injunction. 
(Jraves v. James, 9 W. I,. R. 220.

COW.

See Animal*.
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CREDITORS

See Bankruptcy and Insolvency — Bills 
of Sale and Chattel Mortgage—Col
lection Act, Nova Scotia — Company 
—Fhauduiænt Conveyance.

CREDITORS’ ACTION.

Filing sheriff's certificate — Neces
sity for—Affidavit of claim—Lome etajidi— 
Statuh e.]—Where a prior creditor has filed 
a sheriff’s certificate under s. 7 of the Cre
ditors' Relief Act, U. S. O. 1807 c. 78. it is 
no; necessary for subsequent creditors to 
do so.—Semble, that the provisions of s. 7 
as to filing a sheriff's certificate are directory 
only and not imperative.—Semble, also, that 
it is not open I" another execution creditor to 
question the sufficiency of an affidavit of claim 
where the execution debtor does not object. 
In re Secord v. Mowat, 12 O. L. It. fill.

See Money in Court—Pahtieh.

CREMATION.

See Burial.

CRIMINAL CODE

See Constitutional I^aw.

CRIMINAL CONVERSATION.

See Husband and Wife.

CRIMINAL INFORMATION.

See Justice of the Peace.

CRIMINAL LAW.

1. Certiorari, 1154.
2. Crown Case Reserved, 1155.
3. Evidence, 1161.
4. Habeas Corpus, 1176.
5. Justices or the Peace and Magis

trates, 1181.
6. Particular Offences, 1101.
7. Practice and Procedure, 1288.
8. Summary Conviction, 1317.
0. Summary Trial, 1329.

10- Miscellaneous, 1334.
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1. Certiorari.

Also eee Certiorari.

Appeal and certiorari — Proceedingt
taken concurrently. | — After order absolu»- 
fur a certiorari and order niai to quash were 
obtained notice of appeal was served so that 
latest step in the proceedings has been the 
appeal. Order mod discharged. lier v. 
Haine», et parte McVorquindale, 6 E. L. 
It. 374.

Motion for — Intituling of proceedings 
—Crown Rules—Name of informant—Service 
on. Es p. Harria (N.W.T.), 4 W. L. R. 
530, 14 Can. Crim. Cas. 109.

Motion for certiorari—To remove in
dictment of general sessions into High Court 
—Teetzel, J„ granted order—No costs. R. 
v. A the (1911). 18 O. W. It. 038. 2 O. W.
N. 800.

Motion to remove into High Court 
proceeding* before certain magistrates
—Code »». 576 (61, / 72(7.1—Prosecutor laid 
an information before a magistrate that one 
David Harlow had in his possession a bottle 
of whisky which was drunk on Indian Re
serve. contrary to the provisions of the In
dian Act. At the hearing the charge was 
dismissed and the prosecutor was ordered to 
pay $14 costs, which he failed to do. About 
a month later the magistrate issued a war
rant for the arrest of said prosecutor and for 
his imprisonment for 30 days, unless the said 
costs and further costs were paid. Upon 
arrest he paid the costs and moved for u writ 
of certiorari to remove all things pertaining 
to the order in the High Court. Britton. J . 
held, that the rules of the Court had not 
been complied with as no recognizance had 
been entered into or filed and no deposit had 
been made, and dismissed the motion. The 
Divisional Court held. that, in the case of a 
prosecutor, recognizance and notice is not 
necessary, and ordered that the certiorari 
should issue.—Judgment of Britton, J., 14 O. 
W. R 960, 1 O. W. X. 172. reversed. Mar
tin v. Harlow (1910), 15 O W. R. 129. 20
O. L. R. 295.

Recognisance. [ — Nova Scotia Crown 
Rule 28 is a general order of Court as. to 
security for costs on ccrfioruri under Crim
inal Code. s. 1126. and a recognisance given 
thereunder may he enforced by attachment 
under Code s. 1096. Section 1126 of Code 
applies ns well to n recognisance required 
to lie given on an application for n writ of 
certiorari ns to a recognisance given after 
return made to writ. If upon former the 
Court may order that the conviction be 
quashed on return of writ without further 
order. It. v. Toivnehend ( 1907 •, 43 N. S. R. 
1, 13 Can. Cr. Cas. 209.

R. G Mich. Term. 1899—Removal of 
atay of proceedingn—Practice.]—The stay of 
proceedings, in the form of order given by 
H. (Î. Mich. Tenu. 1899, for a certiorari, ex
pires on the return of the rule niai to quash. 
Es p. Melanaon, 39 N. B. R. 8.
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R O Mich Term. 1800 Return of
writ—Time.] An order for certiorari granted 
under Ft. <}. Michaelmas Term, 1899. muât 
make the writ retumnlde at the term of the 
Court next following the date of the order. 
Em p. Kay, In re Hogan. In re Hebert, In 
re Legere, 39 N. B. R. 54.

2. Crown Cask Rkskrved.

Academic questions |—Court of Appeal 
should not be asked, by n reserved case, to 
solve questions on which the validity of a 
conviction does not necessarily depend. Item 
v. Woods, 23 C. L. T. 220, « O. L. It. 41. 2 
O. W. It. 338.

Acquittal — Leave to appeal.]—Where 
there 1ms been an acquittal, the trial Judge 
should leave the prosecutor to apply for leave 
to appeal, rather than reserve a case. Item 
V. Earn, 23 C. L. T. 210. 5 O. L. It. 704. 2 
O. W. It. 335 ; Item v. James, 23 C. L. T. 230, 
0 O. L. It. 35, 2 O. W. H. 342.

Allowing dog to run at large in pub
lic place.]—A stated case under s. 701 of 
the Criminal Code is an appeal, and can be 
entertained by the Supreme Court of Sas
katchewan with respect to a magistrate's 
conviction under a provincial Act or city by
law, by virtue of s. 15 of the Magistrates 
Act, 1900, making applicable the provisions 
of s. 701 of the Code.—The Queen y. Simp
son, '.! Can. Crim. Cas. 272, followed.—The 
defendant was convicted by a magistrate #or 
that he (the defendant), being the owner of 
a dog, allowed it to run at large in a public 
place, to wit, Broad street, in the city of 
IV-gina. contrary to s. 3 of by-law 407 of the 
city. It was objected that ss. 2. 3. 4. and 
5 of the by-law were inconsistent with each 
other:—Held, that, in construing by-laws, 
the Court should strive to give reasonable 
effect to the object aimed at. and not sub
ject the by-laws to a scrutiny unreasonably 
rigid, nor quash a by-law simply because of 
a want of clearness of expression or a diffi
culty in construing or applying its provi
sions ; by-laws should be supported if pos
sible, and should be benevolently interpreted. 
—Kruse v. Johnson, [1898] 2 Q. B. at p. 
99, followed. — And as s. 3 positively pro
hibited any person allowing his dog to run 
at large in any public street or place in the 
city, and no section in the by-law was in
consistent with that positive enactment, s. 
3 must be given its full effect.—The evi
dence was that during the evening of the 
25th May. 1910. a brown and white pointer 
dog was found running at large upon Osier 
and Broad streets, in the city of Regina, 
wearing round its neck a collar and tag num
bered 204. The city officer in charge of the 
dog register produfed the register m the trial, 
and testified that he had sold all the dog 
tags for 1910; that he had, on the 19th 
March. 1910, sold the defendant dog tag* 
numbers 204, 205 and 200; that tag 204 was 
given the defendant for a male tan and white 
pointer ; that he knew the defendant ; and 
that the defendant in person got the tags and 
gave the above description of the dog. The 
defendant offered no evidence :—Held, that

the evidence was sufficient to warrant a con 
viction. — Regina v. Forsyth, 5 Can. Crr 
Cas. 479. followed.—It was urged that the 
by law was ultra vires and unreasonable be
cause it required licensed dogs to be led by 
a chain .--Held, that the by-law was within 
the powers conferred by sec. 184 of the City 
Act, 1908, and was nut unreasonable. R. >. 
Johnst,ne (1910). 15 W. L. It. 581. Sank 
L. R.

Application by prisoner to trial 
Judge after verdict -Criminal Code, ** 
lOlj-IOSl.]—Defendant had been convicted 
of manslaughter and sentenced to imprison
ment. Subsequently counsel was heard ns 
amicus curiae on application to reserve and 
state a case for Court of Appeal on admisse 
bilily of certain evidence exvluded by trial 
Judge. Application refused. Iter v. Ijabtn.
13 O. W. It. 1145.

Application for “during; the trial"
Criminal Code, s. Wt ) (.'().]- By s. 1014 (3i 
of the Criminal Code either party may "dur
ing the trial ” of a prisoner on indictment 
apply to have a question which has arisen 
reserved for adjudication by the Court of 
Appeal :—Held, that for the purposes of such 
provision the trial ends with the verdict, 
after which no such application can be enter
tained. Fad v. The King. 40 S. R. 272. 
5 E. L. It. 345.

Case reserved at instance of Crown
Insanity.]—The defendant was indicted for 
theft under e. 305 (o) of the Criminal Code. 
The act of theft was admitted, but it was con
tended that there was evidence of insanity 
at the time the act was committed. Tin- 
trial Judge charged the jury that there was 
no such evidence, and that the case did not 
come within s. 730 of the Code. The jury 
having found the prisoner not guilty, two 
questions were reserved for the opinion of 
the Court : ( 11 Whether there was evidence 
of insanity as required by s. 730. <2> If not,
whether there should he a new trial. Tin- 
Court was moved to quash the case reserved, 
on the ground » ha t where there had been an 
acquittal the Crown could not have n n,se 
reserved or an appeal —Held, that the motion 
must be dismissed, and tin- reserved cast- 
proceeded with, to ascertain whether there 
was evidence of insanity sufficient in law for 
submission to the jury. Item v. Fhinney 
( Vo. /), 36 X. 8. Reps. 2(H.

Case reserved by police magistrate
Summary trial under Criminal Code, s. 777 
—Copy of written “ charge." Item v. Silver- 
man, 12 O. W. R. 509, 17 O. L. R. 348. 
14 Can. Crim. Cas. 79.

Case stated by County Court Judge
— Jurisdietion of Court of Appeal.] — A 
County Court Judge hearing an appeal from 
a summary conviction by a magistrate 1ms no 
power to state a case for the opinion of ilm 
Court of Appeal. R. v. McIntosh ( 1910).
14 W. L. R. 548.

Charge to jury—Exception — When to 
be taken—Application for case.]—After ver
dict, but before sentence, it is too late to move 
for a reserved case.—Section 1014, s.-s. 2. of
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the Code provide* that the Conn before which 
any person is tried may, either during or 
after the trial, reserve any question of law 
arising either on the trial or on any pro
ceedings preliminary, subsequent, or Inci 
dental thereto, or arising out of the direction 
of the Judge, for the opinion of the Court 
of Appeal . . . :—Held, that thi* means
that any reservation of a caae after verdict 
must he ol the Court's own motion. Rex 
v. Pertella, Rex v. Lee Chung. 14 IS. C. It. 
4.1. » W. L. It. 241, 14 Van. Crlin Ca*. 2»*.

Communication with Jury•— Question 
of fact — Jurisdiction.]—The defendant was 
indicted and tried for the crime of rape, 
committed upon the person of a girl a few 
weeks over the agi- of fourteen years. The 
jury found the prisoner guilty, and he was 
sentenced to imprisonment for the term of 
one year Before sentence there was a mo
tion on behnlf of the prisoner to reserve a 
caae, upon affidavits of two of the jurors to 
the effect that while they were deliberating 
in their room they called the sheriff in and 
asked him "whether they could report that 
there had been sexual connection, hut with 
consent, and recommend the prisoner to 
mercy," to which the sheriff replied. “ no, 
that they would he obliged to report the de
fendant guilty or not guilty, and that if 
they found him guilty with a recommendation 
to mercy, the Judge would give him a light 
sentence." This was denied by the sheriff, 
who swore that all he said in reply to the 
question nsked him was. “ Whatever your 
verdict is, bring it into Court —Held, per 
Townshend, Meagher, and Prysdale. JJ., that, 
as the case as reserved called upon the Court 
to first decide the question of fact whether 
anything was said to the jurors by the sher
iff to which objection could he taken, the 
Court for this reason had no jurisdiction to 
deal with the question.—Per (iraham. E.J., 
and Russell, that the conviction should 
he quashed. Rem V. names, 42 N. S. It. 55, 
4 E. L. It. 231.

Conduct of jury—Improper communica
tion with sheriff—Affidavits by jurors—Prac
tice. Rex v. Rarnes, 3 E. L. It. 539.

Criminal information — TAbel.] — A 
party seeking a criminal information against 
ano'her must himself Is- free from blame.
* 1 Whëkn (IMS), t l- R. I * m.

Deputy Attorney-General of Sas
katchewan has no authority to prefer a 
charge under Code s. 1)37 (a) without the 
written consent of the Judge or the Attorney- 
General or by order of the Court It. v. Duff 
111*10), 12 W. L. It. 200.

Enforcing conviction after affirm
ance on appeal -Commitment—Irregulari- 
ti<s—Amendment—Period of imprisonment— 
Costs of appeal and subsequent costs — 
Commitment bp clerk of appellate Court 
— Imprisonment for failure to pap costs.] 
~ The proviso in s. 3, c. 148, R. S. 
C. 1000, that no time during which a 
party convicted is out on bail shall 
he reckoned ns part of the term of impri
sonment to which he is sentenced, applies to 
cases of release on ball in appeal, under s.

Cr. C. Hence, whin the aopealing con
vict has been out on bail and the conviction 
has le-en affirmed, i‘ may be enforced bv th*- 
appellate Court, although, when originally 
made, it contained n<> express direction that 
it should be suspended by an npjieal. Section 
1023 Cr. C. A commitment for a time in ex- 
!•«•«< of that order in the conviction, is not 
bad on that ground, which i« merely an irre
gularity that may he cured by amendment 
under ss. 1121 and 1124 Cr. C. When a con 
fiction is nflirmed and the apnellate Court 
further condemns the convict to pay the costs 
of a plica 1, a commitment signed by the clerk 
of the Court commending th'- gaoler to detain 
the convict, during the period ordered In the 
conviction, and. further, until he shall have 
paid the coete of appeal, of the diatreae, ->f 
the commitment. and of the conveyance to 
gaol, i< valid. A commitment for The period 
ordered in the conviction and. further, until 
certain costs are paid, is wrong a* to the lat
ter part, in not specifying the period of de
tention in default of payment. This, how
ever. is not a ground for quashing the com
mitment. hut an irregularity that may be 
cured by amendment under <s. 1121 and 1124 
Cr. C. R. v. Collette, 111 Que. K. It. 124.

Extension of time for notice of appeal
—Ord-r after expiration of time for service 
of notice—Jurisdiction.] — The power given 
by s. 1024 of the Criminal Code, R. S. (*. 
1900 c. 140. to a Judge of the Supreme Court 
of Canada, to extend the time for the service 
on tlie Attorney-General of notice of an ap
peal in a reserved Crown case may be exer
cised after the expiration of the time limited 
by the Code for the service of such notice. 
—Itanncr v. Johnston. L. R. 3 II. !.. 137. 
and Vaughan v. Richardson. 17 K < R. 703, 
followed, flilbert v. The King. 27 <*. L. T. 
138. 38 H. C. R. 207.

Extradition after conviction In for
eign country — Indeterminate sentence— 
Plight of prisoner Irhrn at large on parole 
after preliminary incarceration—Trivial of
fence.]—The petitioner having been convicted 
of larceny in Indiana and sentenced to im
prisonment, he was paroled a few months 
afterwards under an engagement whereby he 
was to work for a named person at a speci
fied service and should report to the State 
Prison Hoard during the remainder of his 
sentence, power being reserved to the Hoard 
to order his reincarcerntion. The petitioner 
tied to Canada and the Hoard made an order 
for reincorceration. The petitioner was ar
rested in Montreal and having been commit
ted to await extradition, was brought up on 
habeas corpus:—held, 1. That the prisoner 
had not undergone the whole of his punish
ment, and the demand for extradition was 
for the offence of larceny and not for a mere 
violation of the parole agreement, which 
latter would not be an extraditable crime. 
In re Calberla (1907), 2 K. H. Ml. and In 
rt i mere, <6., p. 1ST, cited, and, 2 That 
the objection made to the effect that the 
offence was trivial, might be well founded 
in cases under the Fugitive Offenders Act of 
Great Hritain. hut is not well founded in 
extradition matters. In re Ituders, alias, 
Guerin (1910), 10 R. de J. 475.

Form of charge—Theft—County Court 
Judge's Criminal Court — Jurisdiction. ] —
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The Supreme Court of Nova Scotia, 
composed of a quorum of four Judges 
only. Ini* jurisdiction to hear and decide a 
Crown case reserved stat'd by the Judge of 
a County Court sitting in his Criminal Court. 
The prisoner was charged with unlawfully 
stealing goods, but the charge did not allege 
that the offence was committed fraudulently, 
and without colour of right:— Held, affirming 
the decision apiienled from, that the offence 
of which the prisoner was accused was suffi
ciently stated in the charge, tlcorge v. Hex. 
86 8. C. R. 37*1.

Grand Jury /fringing in bill in Orange 
riot CMCS—Not tUnqualified- -Indictment — 
Votioe to tjuanh—Orange riot»—Orangemen 

on grand jury. | -defendant was indicted for 
riot during which the Orange I»dge in Char
lottetown had been attacked and damaged. 
On ibe grand jury which found the bill 
against defendant were some Orangemen, 
though it did not appear that, beyond being 
mem liera of the association, they had any per
sonal interest in the hall. The case for the 
Crown was closed when defendant’s coun
sel moved to quash the indictment on the 
ground that the Orange grand jurors were 
disqualified to net on the grand jury in a 
case where the defendant was charged with 
riot causing damage to property iu which 
Orangemen were interested :—Held, that the 
Orangemen, ns such, were not disqualified 
to net ns grand jurors. R. v. Colline ( 187S *. 
2 P. E. I. R. 24!).

Grounds — Misapprehension of juror»— 
Statement by.]—It is no ground for stating 
n reserved case, after a trial and conviction, 
that two of the jurors who joined in the 
verdict of guilty did so under a misappre
hension : and, it is contrary to principle to 
allow the statements of jurors, even under 
oath, to be used for the purpose of an appli
cation for a reserved case. It ex v. Mullen, 
23 C. I* T. 109. 6 O. L. R. 373. 2 O. W. R.

Insanity Acquittal of prisoner—Wright 
of evidence. |— Prisoner was indicted for theft 
and was acquitted on the ground of insanity : 
—Held, following It. v. McIntyre. 31 N. S. R. 
422, that the trial Judge cannot reserve a case 
depending upon the weight of evidence, and 
that the question reserved, whether there was 
evidence of insanity as required by s 730 
of the Code, was within the principle decided : 
that the question of the weight of evidence 

entirely for the jury; and that the provi
sion for granting a new trial, where the 
verdict is against the weight of evidence, 
cannot be invoked on the part of the CroWh. 
Hex v. Pkinney (No. 2). 30 N. 8. Reps. 288.

Leave to appeal from conviction—
Réfutai of Judge to reserre cate— Direction 
to Mate case.]—On granting leave to appeal 
to the Court of Appeal under s. 1013 of the 
CriminarCode, the Court of Appeal may dir
ect that the Court below shall state a case as 
if the questions had been reserved. It ex v. 
.Sam Chak (No. 1), 42 N. 8. It. 372.

No proper case reserved —Power of ma
gistrate.]—The prisoner, with his own con
sent, was tried summarily before the stipen

diary magistrate for the city of Halifax, un
der s. 780 of the Criminal Code, and was con 
victed of the offence of stealing property of 
the value of less than $10. At the trial, tli 
magistrate, at the request of the prisoner 
reserved a question for the opinion of the 
Court, under s. 742 and following sec
tions of the Code : — Held, that, under 
s. 742 and following sections, a re
served case can he stated only by a Court, or 
a Judge, having jurisdiction in criminal cases, 
or by a magistrate in proceedings under s. 
783:—Held. that, ns s. 783 had no applica
tion to the case in question, and the pro
visions of s. !H)0 of the Code had. admittedly, 
not been complied with, there was no proper 
case before the Court u|ion which the Court 
had authority to give an opinion. Regina 
V. Have et. 33 N. 8 Reps. 389.

Prisoner's right to be tried sum
marily or by jury ]—Motion to discharge 
prisoner on ground that lie was not given an 
opportunity to elect tc be tried by jury on a 
charg- of extorting money by threats. He 
was tried under s. 432 of the Code by the 
police magistrate at Sudbury, and an in
terpreter was necessary. The magistrate 
swore that he told the interpreter to ask de
fendant whether ho would be tried sum
marily or by the jury, and he understood the 
interpreter to answer summarily. Prisoner 
swore that interpreter did not ask him that 
question ‘.—Held, that no case had been made 
for the discharge of the prisoner. Motion 
reused. It. v. Sciarrone (1910), 13 O. W.

Question of fact -flaming.]—The Court 
of King's Bench, sitting as a Court for the 
hearing of cases reserved by Criminal Courts, 
has jurisdiction only to pronounce upon n 
question of law, under facts proved, and 
mentioned in the seserved case. Consequently, 
where the question stated in the reserved case 
was whether the use of a particular appara
tus constituted *a mixed game of chance and 
skill, or only a game of skill, ami did not 
submit the question whether, under facts 
proved, and stated in the reserved case, the 
game was one which came within the prohi
bition of the Criminal Code, the Court de
clared that it was without jurisdiction in the 
matter. Rex v. Fortier, 13 Quo. K. It. 308.

Question of law — No triai. 1 — The 
accused was n letter carrier, and. being 
suspected of retaining letters containing 
money, a fictitious one was prepared, which, 
it was alleged, was afterwards found in his 
possession. He was arrested, and after a 
preliminary inquiry was committed for trial 
At the trial counsel for the accused contendrd 
that the charge laid was not founded on the 
evidence adduced at the preliminary trial, 
inasmuch ns the proof then taken did not 
shew th<.. the document stolen was a post
letter which had been deposited in the post 
office, within the meaning of the amendment 
to the Post Office Act. 32 V. c. 20. s. 2, s.-s. 
1, or of s. 320 (c) of the Criminal Code. The 
trial did not take place, hut the trial Judge 
reserved the question thus raised for the 
opinion of the Court :—Held, that a question 
of law can only be reserved when there has 
been a trial and conviction. Rex v. Tré- 
panier, 21 C. L. R. 248, 10 Que. Q B. 173.
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Trial—Motion for reserved case after 
verdict—Time fur moving—Criminal Code. 
88. 1014. 1021—Objections to charge. Ilex. 
v. Lee Chung, 1) W. L. It. 241.

Trial — Refusal of trial Judge to reserve 
case—Application not made at trial—/Hu
er etion of trial Judge.]—On the trial of 
the a censed before a Judge without a jury, his 
counsel objected that the accused was en
titled to he tried by a jury, but the objection 
was overruled and the trial proceeded, no 
application being made for a reserved case. 
The accused was convicted and sentenced, 
and two days afterwards an application was 
made to the trial Judge to reserve a case 
for the Court of Appeal. The application 
was refused :—Held, that an appeal from 
the refusal of the trial Judge to reserve a case 
on a question of law arising during a criminal 
prosecution lies only when the application is 
made at the trial : and. although after the 
trial the Judge might still, in his discretion, 
reserve a case, yet if he refused, no appeal 
lay. Rex v. Toto, (1 Terr. L. R. 81).

Trial of accused — Application by ac
cused to magistrate to adjourn trial to en
able him to procure counsel and prepare de
fence—Magistrate's refusal — Conviction —- 
Right of magistrate to impose fine exceeding 
with costs $100—Case directed to be stated 
for opinion of Court of Appeal on above 
points. R. v. (iarrett (1010). ltî O. W. R. 
540, 1 O. W. X. 050.

3. Evidence.

Accomplice—Corroboration—Direction to 
jury—Conviction. Rex v. Reynold» (Sask.), 
9 W. L. R. 200.

Admissibility — Confession — Employ
ment of dctectix'es to obtain.]—The prisoner 
being suspected of having been guilty of the 
murder of O.. but not being under arrest, 
detectives associated with him, worked them
selves into his confidence, and, by represent
ing to him that they were members of an 
organised gang of criminals engaged in pro
fitable operations, induced him to seek for 
admission to their ranks. They then inti- 
raatd to him that he must satisfy them that 
he was qualified for such admission by shew
ing that he had committed some crime of a 
serious nature, whereupon, according to their 
evidence, he asserted that lie had killed (». 
as the result of an altercation. The detectives 
were not pence officers, no charge was then 
pending against the prisoner, nor did he 
know that the detectives were such :—Held, 
that an inducement held out to nn accused 
person in consequence of which lie makes a 
confession must be one having relation to 
the charge against him, and must be held 
out by a person in authority, in order to ren
der evidence of the confession inadmissible; 
that both these grounds of objection were 
wanting in this case, and that, therefore, 
the evidence of the confession was rightly re
vived. Rex v. Todd. 21 C. L. T. 417, 13 
Man. L. R. 304. 4 Can. Cr. Cas. 514.

Admissibility — Conspiracy — Previous 
a,rt* of accused. 1—The accused were charged 
with having conspired to fraudulently obtain

from the Merchants Rank of Halifax various 
sums 'if money by certain false pretences. 
The Crown called as a witness the manager 
of another bank to prove that at the same 
period the accused obtained other sums from 
that bank in the same manner. Counsel 
for the accused objected to the admission of 
this evidence as being irrelevant, and as tend
ing to prejudice the minds of the jurors by 
proving the prisoners to have committed a 
crime other 'linn that with which they were 
then charged :—Held, that acts similar to 
those charged, but committed against other 
persons, might be proved in order to shew 
that at the time of the commission of the 
offence charged the accused knew that they 
were acting unlawfully. Regina v. J/cCuf- 
lough and MrCillit, 21 C. L T. 30*',.

Admissibility — perjury—Judge's noteg 
of perjured evidence.]—Held, that, on the 
trial of a charge of perjury, the production 
of a book purporting to contain full notes 
of the evidence taken by the trial Judge 
( who was proved to have actually taken 
notes) in the case in which the perjury was 
alleged to have been committed, and proved to 
be in the Judge's handwriting, and to be 
signed by him. afforded, in view of the N. 
W. T Act. R. S. C. c. 50, s. 69. proper and 
sufficient evidence of the statement in re
spect of which the perjury was assigned. 
Regina v. Mills. 11 C. L T. 28, 1 Terr L. 
R. 297

Admission of prisoner —
bility—Onus—Statement improperly1 obtained 

■—Repetition—Prisoner's counsel—Waitier.]— 
The defendant, while confined in gaol await
ing trial on a charge of murder, was visited 
by a detective who had been sent by the 
Provincial Government to inquire into the 
case, and who. without preliminary warning 
or caution of any kind, succeeded in obtaining 
from ihe defendant an admission that a state
ment made by her previously was untrue.— 
Shortly afterward the same admission was 
made to the prosecuting officer in the pre
sence of the defendant’s counsel : — Held. 
that, in the absence of evidence to rebut the 
presumption that the second statement was 
made under tin* operation of the same in
fluence ns the former one, the trial Judge 
erred in receiving evidence of it, and that the 
defendant, who bad convicted, was entitled 
to a new trial : also, that the burden of shew
ing that the influences under which the first 
statement was made had been dispelled when 
the second statement was obtained rested 
upon the Crown ; also, that the prisoner’s 
counsel, who was present when the second 
statement was made, could not assent to or 
waive anything to the prisoner's prejudice, 
and that in a ease where the prisoner herself 
could not make a waiver or admission, such 
waiver or admission could not be made 
through the agency of her counsel. Rex v. 
Hope Young, 38 N. 8. It. 427, 10 Can. Cr. 
Cas. 466.

Admissions of prisoner — Admissi
bility.]—The Court of Appeal held that a 
prisoner's confession or admission was rightly 
admitted in evidence even if when it was to 
some degree influenced by a mis-statement 
of a police officer to whom it was made. 
Rex v. White. 13 O W. R. 144. 18 O. L 
R. 640, 15 Can. Cr. Cas. 30
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Admissions of prisoner Confetnion—
Constable-—'Caution. 1—The prisoner was ar
rested on a charge of stealing S.'s gun. and 
in answer to questions put to him by a con
stable. who did not caution him. he made cer
tain statements; lie was afterwards charged 
with the murder of S.. and on his trial the 
Crown sought to put in evidence his answers :

field. not admissible. Rct v. Kay, 11 It.
C. It. 187. » Cnn. C*r. Cas. 408.

Answers tending to criminate witness
( prMbfw,] The prisoner, being

a manager of a branch store for the sale of 
goods supplied by a factory of his employers, 
arranged with the checker at the factory to 
load certain goods on a waggon going to the 
branch store, without keeping the usual check 
on them wnieh his employers’ system de
manded. and had the goods delivered to n 
customer of his brandi -.—Held, that lie was 
properly convicted of theft as defined by the 
Criminal Code. If a witness when called 
upon to testify does not object to do so upon 
tin ground that his answers may tend to 
criminate him, his answers are receivable 
against him (except in the case provided for 
by s. ô of the Canada Evidence Act. 1893, ns 
amended by til V. c. 58), in any criminal 
proceedings against him thereafter, but if 
lie does object he is protected. Rex v. Clark, 
22 C. L. T. IK). 3 O. I„ R. 17ti. 5 Can. Cr. 
Cas. 235

By-law — Copy — font*—Time for pay- 
ment—«/ustice of the Peace.]—A by-law of 
a town council which is not authenticated in 
accordance with the provisions of Art. 4380. 
It. S. Q.. cannot be admitted in evidence, 
and a copy which does not import that the 
original 1ms been signed by the president and 
the secretary-treasurer cannot be made the 
basis of n prosecution. 2. A conviction by a 
justice of the peace which gives only eight 
days to a party to pay the costs which he is 
adjudged to pay. in contravention of Art. 
4508. li. S. Q.. will be quashed upon appeal 
to ihv Superior Court. Tante v. Htauhicn, -1 
Que. p. It. 372.

Canada Evidence Act, 1893 -IIunhand
and wife—Competency of witness—“ Com
munication ”—Statute Privilege — Direc
tions by legal advistr—Reference to Ilan- 
*ard delates — Method of interpretation. I — 
I’nder the provisions of the Canada Evidence 
Act, 1803. th" husband and wife of a per
son charged with an indictable offence is 
not only a competent witness for or against 
tie person accused, but may also be com
pelled to testify : Mills, dissenting. Evi
dence by the wife of a person accused, of 
acts performed by her under directions of 
his counsel, sent to her by the accused to 
give the directions, is not a communication 
from the husband to his wife in respect 
of which the Canada Evidence Act forbids 
her to testify ; Mills. ,T., dissenting. Per 
Oirouard, .1.. (dissenting). The communi
cations between husband and wife contem
plated by the Canada Evidence Act, 181)3. 
may be de verbo, de facto, or de carport. 
Sexual intercourse is such a communication, 
and in the case under appeal neither the 
evidence by the accused tout bloodstains upon 
his clothing were caused by having such 
intercourse at a time when his wife wits un
well, nor the testimony of his wife in con

tradiction of such statement as to her con
dition. ought to have been received. Per 
Mills. .1. (dissenting I :—1’nder the provisions 
of the Canada Evidence Act. 1893, and its 
amendments, the husband or wife of nn a 
‘•used person is competent ns n witness only 
on behalf of the accused and may not give 
testimony on the pnrt of the Crown. Per 
Tnscherenu. C.J. :—The report of delin'e« in 
the House of Commons are not appropriate 
sources of information to assist in the inter
pretation of language used in a statute. 
tiossclin v. Rex, 23 C. L. T. 210. 33 S. C. 
R. 285.

Character of defendant ]—Where de
fendant offered no evidence of good character, 
Denton. Co.C.J„ discharged the jury and 
traversed the case to the next sessions, he- 
< iiuse Crown Attorney asked witness for de
fence whether accused had been in gaol for 
a year in a foreign city, holding that it was 
inadmissible for the Crown to give evidence 
of a prior conviction unices the defence 
offered evidence of good character, and that 
the suggestion implied in the question was 
likely to prejudice the accused with the jury 
and a miscarriage of justice result. R. v. 
Atlas (19101, 1fl Can. Cr. Cas. 36.

Confession — Admissibility — Induct 
ment—False statements.] — Evidence of nn 
alleged confession made to n constable, by 
the prisoner, who was charged with stealing 
letters from a post office box. was held not 
admissible, inasmuch ns it appeared that th*1 
alleged confession was induced by the state
ments of the constable that “ decoy letters 
have been put in the box” (which was 
false), "and you must not think they were 
not watched.” and “ you may ns well tell in 
us have it come out in a Court of law." 
Regina v. McDonald, 3 Terr. L. R. 1.

Confession Admissibility — Inducement 
—Person in authority—Indian agent—Onus 
—Privilege.]—If upon n proposal to give evi
dence of nn alleged confession the question is 
raised whether it was made by the accused to 
a person in authority, and induced by a 
promise of favour or by menaces or under 
terror, the onus is on the Crown to shew 
affirmatively that it was not so induced.- 
Regina v. Thompson, [ 181)3] 2 Que. !■. 12, 
followed. —An Indian agent, an ex offit io jus
tice of the peace, under general Instructions 
to advise the Indiana of hla reserve, v.'i > 
in fact in the habit of interviewing Indians of 
ilie reserve charged with offences with a view h 
aiding them in their defence, is. quoad the 
Indians of his reserve, a person in authority. 
—Qiitère, whether a confusion by an Indian 
to the Indian agent of the reserve to which 
tlie Indian belonged, would not be n privi
leged communication. Regina v. Charcoal. 
3 Ti rr. L B. 7.

Confession — Admissibility—S/afcmcnf 
to person in authority.] — Several church 
choir boys were implicated in an alleged as
sault on a ( liincse boy. and a few days later 
the rector of the church held an inquiry, aid 
calling the boys separately into the vestry 
from another room where they were detained 
in charge of the verger he told them they 
were to speak the truth and that their state
ments were to be used for the purpose "t
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that inquiry only. lit- took their platement* 
in the presence of the bishop and the choir- 
master. One <>f the boys was afterwards 
tried for assault : //</■/. on the trial, that
the rector was a person in authority, and 
the statement wan not voluntary and so 
not admissible in evidence. Rex V. Royds, 24 
(’. L. T. 288, 10 It. C. It. 4<i7. H Can. Cr. 
C'ee. 200.

Confession obtained by trick — Ad
missibility—Prisoner deluded into belief tha,t 
he trail tpcaking to agent of hi* counsel — 
Other persons present unknoten to prisoner— 
Privilege.]—1. Statement made by a prisoner 
in a cell to a person whom he reasonably 
supposed to be an agent sent by bis counsel 
to interview him regarding the defence are 
as much privileged ns would be statements 
made to the counsel himself.—2. Where 
persons concealed themselves outside the cell 
in a position to overhear such statements, in 
pursuance of a sclu-me previously planned, 
ihe interview should be treated ns one with 
several persons who had fraudulently adopted 
the character of the counsel’s representatives, 
and the cloak of privilege should lie applied 
to what was heard by the listeners without, 
ns well as the one within, the cell. Ret 
V. Vhoney. 7 W. L. It. 537, 17 Man. I* It. 
4V.7, 13 Can. Cr. Can. 280.

Corroboration — Forgery. ] — The pris
oner was charged in the first count with 
forging the name of a superintendent of the 
N. W. M. Police to a requisition for trans
port; and in the second, with uttering the 
same knowing it to ho forged :—Held, that 
the superintendent was not " a person inter
ested. or supposed to be interested." within 
the meaning of the Criminal Procedure Act, 
It. S. C. c. 174. s. 218. and that therefore, 
liis evidence did not require corroboration. 
Regina v. Farrell, 1 Terr. L. R. 106.

Corroboration—Seduction under promise 
of marriage — Criminal Code.] — Where a 
statute requires that evidence shall he corro
borated in some material particular, the cor
roboration required is in some material re
spect that will fortify and strengthen the 
credibility of the main witness and justify the 
evidence being accepted and acted upon.— 
The prisoner was charged with having se
duced and had illicit connection with an un
married female of previously chaste char
acter under 21 years of age. contrary to s. 
182 of the Criminal Code. It was shewn that 
a couple of months prior to the connection 
he had told her brother that “he always 
thought enough of A. to ninrrv her," and 
about a month before he and she had their 
photographs taken together. Subsequent to 
tin* connection he told her parents “that he 
always intended to marry A.:”—If eld, (Os- 
h r. J.A.. dissenting), sufficient corroboration 
of the girl’s evidence flint he had had illicit 
connection with her under promise of mar
riage.—Fer Osler. J.A. :—There was no cor
roboration as to the Illicit connection on the 
occasion in question ; the admissions and 
conversations sworn to bad reference to a 
Inter occasion. Even the girl's evidence did 
not shew seduction and illicit connection, 
or that the seduction, if any, was under 
promise of marriage. Ret v. Daun, 12 O. I» 
It. 227. 8 O. W. R. 173.

Conspiracy — Hypothetical testimony— 
Fraud. |—On a trial f--r conspiracy to d. fraud 
a railway company by fraudulently obtaining 
information of the secret audits about to be 
made and furnishing the same to conductors 
of cars to enable them to be prepared for the 
audits, proof that information of this nature 
might In- given by one conductor to another 
for purposes other than to defraud the com
pany, was properly excluded, because such 
evidence would be merely hypothetical, and 
could not disprove the object of the conspir
acy, or throw any doubt on the evidence 
which had been adduced to shew the object 
which the parlies had in view. Judgment in 
12 Que. K. It. 3(18 affirmed. Rex V. Carlin, 
12 Que. K. It. 483.

Comment on Judge of failure of ac
cused to testify— < unada Evidence Act, 
R. s. V. 1906 e. 14.Ï. ». h <•*>.!— A state
ment made by a Judge, in charging the jury 
in n criminal case, that the evidence of a wit
ness for the Crown is wholly uncontradicted, 
is not a comment on the failure of a person 
charged to testify within the meaning of the 
Canada Evidence Act, R. S. C. 1,00(1 c. 145, 
s. 4 (5). Rex v. Guerin. 18 O. L. It. 425,
1 4 O. W. B. 5, 14 Can. Cr. Cas. 424.

Depositions at preliminary inquiry—
Absence of magistrate.\—Depositions taken 
at a preliminary inquiry, in the absence of 
the magistrate before whom the case is pro
ceeding, have no legal value whatever ; and 
therefore the commitment by the magistrate 
of u prisoner for trial, the bill of indictment 
founded ou his illegal commitment or on the 
illegal depositions, and the true bill and in
dictment reported by the grand jury, are null 
and void. Rex v. Traynor, 10 Que. Q. B. 03.

Deposition on preliminary hearing—
Prisoner not represented by counsel—Death 
of deponent before trial. | — The Criminal 
Code, s. 087, provides for cases in which and 
the conditions under which depositions taken 
on preliminary examinations can be used on 
the trial in the event of the deponent's death, 
and supersedes the common law procedure 
as to this matter.—Where the accused was 
not assisted by counsel when the deposition 
was taken .—Held, that it could not properly 
be received in evidence against him, and, as 
there was no other evidence, nothing was to 
be gained by requiring another trial. Rex 
v. Snclyrove, 1 E. L. R. 107, 39 N. S. R. 400, 
12 Can. Cr. Cas. 189.

Depositions on trial of another—-Re
ception of — Consent of counsel—A t ic trial. | 
—Even if a mistake is made by counsel at a 
trial, that doc.-- not relieve the Judge in a 
criminal case from the duty to see that pro
per evidence only is before the jury.—At the 
trial of a prisoner, the prosecuting counsel 
put in a letter, addressed to the Crown Attor
ney, from a counsel who had been retained 
to act for the prisoner, ns follows : “ I find 
that 1 will be unable to go on with this trial 
on the 28th December. . . . Would you
kindly sec the Judge and ask him if he 
can take it on Saturday the tith January. 
. . . I nrn quite willing to accept the evi
dence of the family, in particular those who 
gave evidence at the H. trial, so that it would 
not be necessary for you to call them." The 
trial was nroceeded with on the 29th Decern-
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hc*r. ih*> prisoner then being represented by 
another eounsel. when, in addition to the let
ter, the depositions of two witnesses taken at 
the 'rial of H., who were not members of 
the family, were put In without the consent 
of, or objection to on the part of, the pri
soner’s counsel:—Held, that, even assuming 
the consent in the letter, which seemed to he 
a concession for the proponed iiostjionement 
of the trial to the 6th January, wide enough 
•o authorise the admission of the specified
depositions, the depositions nf the two wit
nesses. not members of the family, were im
properly received.—Conviction quashed and a 
new trial granted. Rex v. Brooks. 11 O. 
I. R. 525, 7 O. W. It. .m 11 Can. Cr. Cas. 
188.

Depositions taken according to law
in legal form need not be transcribed and 
authenticated before the accused has been 
called upon to plead, the latter suffering no 
prejudice thereby. R. v. Rouleau (1010), 12 
Que. P. R. 1.

Depositions taken at preliminary en
quiry not signed by the presiding magistrate, 
are not authenticated, and, consequently, 
there is no record of any preliminary enquiry 
in the case, and a commitment based upon 
such enquiry may be quashed upon motion. 
R. v. Robert (1910), 12 Que. P. R. 7.

Depositions taken at preliminary 
inquiry — Incomplete cross-examination — 
Waivir. |—At a preliminary inquiry before n 
magistrate on a charge of indecent assault 
on n female, the latter’s depositions were 
taken, the prisoner being represented by 
counsel, but before her cross-examination 
was concluded the proceedings were adjourned 
to a fixed date on account of her illness. 
Meanwhile, after consulting the county 
Crown attorney, the magistrate determined 
to send the case to Sarnia, and so telegraphed 
to the prisoner’s counsel, asking a reply 
whether he would come up or not. Counsel 
replied that if the magistrate intended to send 
the prisoner to trial at any rate, it would 
he no use his coming, and accordingly he did 
not further attend the proceedings. On the 
«lay to which adjournment had been made, 
the magistrate went out to the residence of 
the witness, and obtained her signature to 
her depositions as already taken, neither the 
prisoner nor his counsel being present, and 
afterwards resumed the inquiry at his own 
office, the prisoner being present, but not the 
witness, and on the evidence already taken 
the prisoner was committed for trial. At 
the trial the witness was proved to lie too 
ill to attend, and her depositions taken ns 
above were tendered by the Crown and ad
mitted :—Held, that, in view of s. 687 of the 
Criminal Code, the depositions were Impro
perly received in evidence, the prisoner's 
counsel not ever having had a full oppor
tunity of cross-examining the witness, and 
not having waived that right, as contended 
by the Crown. Rex v. Trevanne, 22 C. L. T. 
388, 4 O. L. R. 475, 1 O. W. R. 587, « Can. 
Cr. Cas. 124.

Foreign language — Translation — 
Documents—Extracts from registers — Evi
dence of bad character.]—A conviction for 
murder will not be set aside because the evi
dence of witnesses for the prosecution, given

in a language of which I lie defendant was 
ignorant, was not translated to him, when* 
lie was defended by counsel speaking ami 
thoroughly acquainted with the language of 
the witnesses, and where neither the defend
ant nor hi' counsel asked that the evidence 
Ik* translated. 2. Section 19 of the Canada 
Evidence Act. 1893. which requires that ten 
dais' a"' i< shall hr given to the prisoner
before the trial, of the intention to produce 
certain documents, does not apply to certi
fied extracts from the registers of acts of 
civil status, which were produced merely to 
explain the alias of the person killed. Such 
extracts are admissible without notice. 3. 
Evidence of had character or of misconduct 
of the prisoner, not relevant to the issue be
fore the Court, can only be introduced by 
the Crown in reply or rebuttal. The admis
sion of such evidence as part of the case for 
the prosecution, before any evidence of good 
character has been adduced for the defence, 
is improper, irregular, and illegal, and con
stitutes sufficient ground for setting aside 
the conviction. The illegality is not covered 
by the failure of the prisoner or his counsel 
to object to the evidence at the time, or by 
the fact that his counsel cross-examined the 
witnesses on their statements. 4. Even after 
evidence of the prisoner’s good character has 
been made by the cross-examination of Crown
witnesses, the prosecution is only entitled to 
prove his general reputation and not particu
lar acts of misconduct. Rex v. Long, 11 Que.
K. B. 328, 5 Can. Cr. Cas. 493.

Indictment quashed because agent 
of prosecutor on the grand jury. ] —
The defendants were indicted for conspiracy 
to prevent C. from recovering his rents. W., 
agent of (’.. was on the Grand Jury, which 
found the bill. A motion was made to quash 
the indictment because of W.’s presence on 
the Grand Jury, it being urged that his posi
tion was such ns to prejudice him against 
the accused, and. therefore, to render him in
competent to be on the Grand Jury.—Held. 
Peters, J.. that XV. was incompetent, and 
that the indictment must be quashed. R.
\. a rit i 11886), i iv B I B. 988.

Information — Amendment — Liquor 
License let — Amending Art — Consuming 
liquor in local option district—Jurisdiction 
of magistrate — Prohibition.]—An informa 
tion under s.-s. 32 of s. 30 of 7 & 8 Edw. 
VII.. amending the Liquor License Act. R. 
S. M. 1902. c. 101. for consuming liquor in 
territory under a local option by-law, dis
closes no offence unless it alleges thht the 
liquor was purchased and received from some 
person other than n licensee under b. 30; 
and it becomes a new information if amended 
by adding such allegation.—If such amend 
ment is not make within 30 days from the 
date of t':.‘ offence, the magistrate has no 
jurisdiction to proceed under the information, 
and prohibition should issue to prevent him 
from doing so.—Rex v. Cuertin, 19 Man.
L. R. 33. 15 Can. (’rim. Cas. 251. 11 W. L. 
R. 98. followed. R. v. Speed < 1010». 15 W 
L. R 19.

Insanity of prisoner—('ommittrd to an 
asylum—Prisoner unable to eonduii his de
fence by reason of his insanity—Convicted 
by magistrate—Invalidity of conviction — 
Habeas corpus—Discharge of prisoner.]—No
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person ran hr rightly tried, sentenced or 
executed while insane. See Criminal Code. 
(1900), k. 11*.— If there be sufficient reason 
to doubt whether an accused person i« un
able. on account of insanity, to conduct his 
defence, the question whether by reason of 
such insanity he is unfit to take his trial 
should first he tried. See Criminal Code 
(1906), ». 967, and /.’■ v. Berry, 1 Q B 
D. 447. R. v. Ley» (11*10). 16 O. W. It .144.
1 O W. N. 958.

Isene as to sanity of prisoner 
charged with murder -Evidence of phy
sician—Improper statement after ruling of 
trial Judge—Effect on jury—Discharge. Rea 
v. Qrobb (Man.), « W. L. It. 727.

Joint indictment of hnslmnd and 
wife for murder - R.vide n> < Admission 
or confession of trife implicatin'/ husband 
—Admissibility in whole—Caution to jury— 
So evident - against husband—Counsel rrpre - 
tenting Attunicy-dcncrul — Right of reply 
where prisoners adduce no evidence.]—Two 
prisoners tried jointly for murder of their 
infant son. The matron of the gaol gave as 
evidence the confession of the wife in the 
police station after being cautioned. Argued, 
thi- evidence could not be given at their 
joint trial as the husband was not tjiere when 
confession was made. Falconhridge, C.J.. ad
mitted the evidence at the trial, but informed 
the jury it was not evidence against the male 
prisoner. At the request of the male prisoner 
the cusc was reserved for the opinion of 
the Court of Appeal upon the following ques
tions : 1. Was the alleged statement of the 
female prisoner to the witness, the gaol mat
ron, properly admitted as evidence, when 
the prisoners were tried together? 2. No 
evidence being adduced by either prisoner, 
had the counsel for the defence the right of 
reply ? Fa Icon bridge. C.J., ruling at trial 
that the counsel for the Crown, who claimed 
to be acting on behalf of the Attorney-Gen
eral, had the right of reply : Held, as to the 
first question, that the evidence was properly 
admitted, and as to the second question, until 
Parliament sees fit to withdraw the right 
of reply, the Crown, through its representa
tive, can assert the privilege. And it must 
he left to counsel, in the judicious exercise of 
his discretion, to decide whether lie will claim 
it. Rex v. Martin, 5 O. W. It. 317. 9 U. L. 
It. 218.

Jury de mediatate linguae. 1—If the
right to a jury de mediatajtr lingua■ ever ex
isted in P. E. Island it is abolished bv the 
Island Jury Act. R. v. Thompson tf Walsh 
(18631. 1 P. E. I. It. 226.

Mnrder — Admission of an usod—Tacit 
avouai elicited by police agent—Improper 
admission — Misdirection—J ury — Vnquali- 
fied pirson improperly included—Verdict set 
aside. I—Evidence that a person accused of 
murder remained silent or answered “ Abso
lutely nothing " to a police agent who de
tained him under arrest and who asked him 
what he had to say to the affirmation of the 
widow of the victim upon being confronted 
with him. that it was he (the accused) 
who had killed her husband, is inadmissible. 
And, therefore, it is misdirection for the 
trial Judge to tell the jury that the fact thus 
proved forms a link in the chain in the

evidence of guilt which the jury have to 
weigh ; and a verdict of “ guilty " rendered 
upon such evidence admitted and such direc
tion given to the jury, was set aside.— 
The swearing in and including in the jury a 
person assigned by error as a juror, but 
whose name was not inscribed on the jury 
panel, and who has n->t the legal qualifica
tion of a juror, is illegal, and a verdict 
rendered by a jury which includes such 
person is void, and should be set aside. Rex 
V. McCrae, 10 Que. K. It. 193.

Mnrder -Dying declaration — Expecta
tion of death—Threats—Improper admission 
of evidence—So substantial wrong or mis
carriage—Criminal ('ode. s. Hi JO.]—t’pon the 
trial of the prisoner for the murder of a 
foreigner, the evidence shewed that the de
ceased was found lying on tie floor of o 
bedroom in hi< house lie was lifted up and 
laid upon the bed, when it appeared that he 
had received a wound from a pistol bullet, 
ami it was subsequently shewn that this 
wound was the cause of his death. A man 
testified that shortly afterward* he entered 
the room and asked the deceased. “ Who 
cut you ?" to which the deceased answered. 
“No cut. Jake shoot " The witness then 
said to the deceased that he would send for a 
doctor, and the deceased answered, " No doc
tor. Billy, me die :"—//# Id. that the state
ment of the deceased, “Jake shoot." that the 
prisoner shot him. as related by tie witness, 
was properly received in evidence as a dying 
declaration, the words “ No doctor, me die.” 
being sufficient m *hew that the deceased 
spoke under a belief without hope that he 
was about to die from the wound that had 
been indicted upon him. and it made no dif
ference that the words incriminating the pri
soner preceded the words shewing the expecta
tion of death :—Held, also, that there was 
no reason for excluding testimony proving 
quarrels between the deceased and the pri
soner and threats made by the latter.—Evi
dence of threats made by the prisoner in re
spect of another person was improperly ad
mitted. hut. in the circumstances, no sub
stantial wrong or miscarriage of justice was 
occasioned ou the trial by reason of the 
evidence, and therefore, under s. 101!* of the 
Criminal t ode. which declare* that "no 
conviction, shall lie set aside nor any new 
trial directed, although it appears that some 
evidence was improperly admitted . . .
unless, in the opinion of the Court of Appeal, 
some substantial wrong or miscarriage was 
thereby occasioned on the trial," the convic
tion should not lie set aside or a new trial 
directed. Rex v. Sun field, 10 O. W. R. 
1010, 17» O. L. It. 252.

Mnrder — Statements of deceased—.4<f- 
missibility—Rcs pesta• Subsequent statement 
—/'resener of accused—fudge's charge—Re
served case—Dissenting Judge — Appeal.] — 
Evideme of statements made immediately 
after an assault of a person, since deceased, 
under apprehension *>f further danger and 
requesting assistance and protection, is ad
missible as part of the res getter, even though 
the person accused of the offence was absent 
at tlie time when such statements were made. 
Regina v. Hcddingficld, 14 Cox C. ('. 342, 
Regina v. Rosier. 6 C. & P. 385, and .1 re- 
awn v. Kinnaird, 0 East 18H, followed.—State
ments not coincident, in point of time, with
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the occurrence of the assault, hut uttered in 
th«- presence and hearing of the accused, and 
under such circumstances that he might rea
sonably have been -xis-eted to have made 
some explanato.y reply ->r remark in refer
ence to them, are adnu-sible ns evidence.— 
On the trial of an indictment for murder, 
the evidence was that the deceased had been 
killed by a gun-shot wound inflicted through 
the discharge of a gun in the hands of 
the accused, and the defence was that the 
gun had been discharged accidentally : — 
Held, that, in view of the character <>f the 
defence and the evidence in support of it. 
there could be no objection to a charge by 
the trial Judge to the jury that the offence 
could not be reduced by them front murder 
to manslaughter, but tlnii their verdict should 
he either for acquittal or one of guilty of 
murder.—Two questions were reserved b.v the 
trial .ludge for the opinion of the Court of 
Appeal, but he refused to reserve • third 
question, as to the correctness of his charge, 
on the ground that no objection to the charge 
had been taken at the trial. The Court of 
Appeal took all three questions into considera
tion. and dismissed the nppeal, there being 
no dissent from the affirmance of the con
viction <>n the first and third questions, but 
one of the Judges being of opinion that the 
appeal should he allowed and a new trial 
ordered upon the second question reserved. 
On an appeal to the Supreme Court of Can
ada. the majority of the Court, being of 
opinion that the nppeal should be dismissed, 
declined to express any opinion ns to whether 
or not an appeal would lie upon questions 
as to which there hail been no dissent in the 
Court appealed from:—Held, however, per 
Girounrd. J„ that the Supreme Court of 
Canada was precluded from expressing an 
opinion on points of law ns to which there 
had bet n no dissent in the ( Tourt appeah d 
from. 1 lelntosh v. Tlx■ pi teen. 23 S. C. It. 
ISO. followed. Viau v. The Queen. 20 S. C. 
It. 00, Cm ion Colliery Co. v. The Quern, 31 
S. (*. It. HI, and Rire v. The Queen, 32 S.
< *. R. ISO. referred to.—Judgment of the 
Court below. Hex v. Hilbert. 5 W. !.. It. 
203. 0 Terr. L. It. 300. affirmed. Gilbert v. 
Her. 27 C. !.. T. 240. 38 S. C. It. 284, 12 
Cnn. Cr. Cas. 127.

Perjury -- Indirtment—Description of of- 
fence — Improper admission of criminating 
answers before judicial tribunal—Coroner.] 
—A count alleging perjury before a coroner— 
omitting any reference to the coroner's jury— 
was held sufficient in view of s. till, s.-ss. 3 
and 4. and s. 723. of the Criminal Code. A 
new trial was granted on the ground of the 
reception of evidence of an admission made 
by the accused in answer to questions put 
to him ns a witness on the Inquest before the 
coroner's jury, it being held that s. 3 of 
the Canada Evidence Act. 1803, compelled the 
witness in answer, and protected him against 
his answers being used in evidence against 
him in any criminal proceeding thereafter 
instituted against him other than n prosecu
tion for perjury, in giving such evidence, 
and this without the necessity for the claim of 
privilege on the part of the witness, f Hut 
see now (11 V. <•. 33, <. It. Regina v. Thom li
mn. 2 Terr. L. It. 383.

Perjury in civil action—Depositions— 
/ Ji tm t 1 m.! A person charged \\i'!i

perjury committed in n civil action is en
titled to have in evidence those parts of his 
testimony in the civil action which may he 
explanatory of the statements in respect of 
which the perjury is charged. Where the in- 
diet ment did not follow the statutory form, 
and laid the charge in an involved manner, 
bui contained the essential averments, it was 
held sufficient, tlie unnecessary matter being 
considered surplusage. Hex v. Coote, 24 ('. 
L. T. 237. 1U B. C. It. 291.

Possession of stolen goods — Reason
able account given.] — A Crown case was 
reserved io determine the question whether, 
when stolen goods are found in the posses
sion of n prisoner, and he gives to those who 
And him a reasonable account of how lie 
came by the goods, it h Incumbent upon the 
prosecution at the trial to shew that tlv 
prisoner's account i» untrue:—Held, that, in 
tlie absence of any evidence to shew that such 
account was in fact given, the Court was not 
in a position to determine tin- question re
served. Regina v. McKay, 34 X. S. It. 340, 
(1 Can. Cr. Cas. 131.

Proof of alibi — Misdirection.]—Where 
the defence to a criminal charge is an alibi, 
it is misdirection to tell the jury that the 
onus is on the prisoner to prove it to their 
entire satisfaction, and to shew beyond nil 
question or reason that lie could not hnsi
licon present at the commission of the crime. 
Hex v. SI y thrall, 33 X. B. R. 307.

Rape—Complaint—Interval of 7 days 
Action for damages.]—On a trial for rape, 
the fact I hat the injured person made a com
plaint. and the particulars or details of the 
complaint, are admissible as evidence in chief 
for the prosecution to confirm the testimony 
of the Injured person and disprove consent on 
her part : and among the particulars the name 
of the person whom she accused of the offence 
may he stated.—2. While the injured person 
should make her complaint as soon as pos- 
sible after the commission of the offence, 
yet no specific time being fixed therefor by 
law, evidence may he admitted of a complaint 
made to her mother seven days after the 
offence; hut the jury may and should weigh 
the Interval which elapsed before complaint 
was made, when considering the prohablltiy 
of its truth.—3. Evidence that civil suits for 
damages based on the commission of a rape 
have been instituted by the tutor of the in
jured person on her behalf, and by lier 
mother, is properly excluded as irrelevant on 
the trial for rape, unless it he first proved 
that the injured person and her mother hud 
stated, or let it he inferred, that the prisoner 
was innocent of the offence charged, and they 
had appeared to be desirous of extorting 
money from him. In such case the fact that 
civil actions had been instituted would be 
corrobora live evidence. — 4. Evidence of a 
quarrel or wrangle between the injured person 
and her mother a week after the alleged of
fence. and of an nssnult committed by the 
«laughter upon her mother, was properly ex
cluded. Regina v. Rien dean, S) One. It. 
147.

Reading over evidence. ! — Provisions 
of Art. tis4, Criminal Code (190(1). respecting 
rending over of (he evidence of witnesses do 
not apply in cases in which the evidence was
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taken in shorthand before the magistrate, but 
only when pitch evidence in written in 
ordinary long handwriting. R. v. Rouleau 
(19101, 12 Que. I». It. 1.

Right to rc-eznmine witness. |—The
right to re-examine follows upon the exercise 
,,f the right to cross-examine, and. even if in- 

Imiwible matter !"• Introduced In cross-ex- 
amination, the right to re-examine remains, 
and the rule holds good where the witness 
volunteers the statement. If it be desired to 
avoid n-examination upon such matter, it 
miH he expunged nt the instance of the party 
cross-examining while it remains h< part of 
the testimony, the right to re-examine upon 
it also remains. Ruling of Meredith. C.J., 
at Ih*' trial, reversed, and a new trial or
dered. Rex v. .Voc/, 23 C. L. T. 21)3, •» < I. L. 
It 383, 2 O. W. R. 4SH, 77(5. 7 Can. Cr. Cas. 
3tk>.

Seduction of girl under 16—Corro
borât ion — Ac'iuittal—Appeal by Crown — 
\i’w trial—Criminal Code. |—Section (184 of 
ie Criminal Code, 56 «.V 56 Y. t -0" (D.), 

which enacts that a person accused of offences 
of ilie nature therein indicated, intcY ulia of 
having illicit intercourse with a girl of pre
viously chaste character, is not to he con
victed upon i he evidence of one witness un
less such evidence is corroborated in some 
material particular, does not make it neces
sarily incumbent upon the Crown to adduce 
testimony of another or other witnesses to 
the acts charged. It is enough if there be 
other ' t i mon y to facta from which the tri
bunal trying the case, weighing them in con
nection with the testimony of the one wit
ness. may reasonably conclude that the ac
cused committed the act with which he is 
charged.—New trial ordered after a case 
stated at the instance of the Crown under 
h. 743 of the Criminal Code, and the pro
priety of so doing discussed. Rem v. Burr, 
H O. W. It. 703. 13 O. L. R. 485. 12 Can. 
Cr. Cas. 103.

Several charge* —Hearing evidence on 
second Injure deciding first—Coniurfton.)— 
The prisoners were tried before the County 
Court Judge on (wo separate charges of receiv
ing on two separate days, stolen goods know
ing them to be stolen, and of housebreaking and 
stealing on the second of two days. At the 
close of the case for the Crown on the first 
charge, on the 23rd December, the Judge 
found a prima facie ease of receiving, and ad
journed the ease a week to let in evidence 
for the defence. Meanwhile he proceeded 
with the trial of the second charge, and re- 
tuamled the prisoners for sentence. On the 
30h December lie tried them on the third 
charge, and acquitted them on It. On the 
31st December he sentenced them on the firs! 
I wo charges. The Judge certified that he 
came to his finding on the first charge before 
hearing the second, and was not conscious of 
having been biased on the latter, h.v the evi
dence given on the first :—Held, that, inas- 
much as the circumstances of the three 
charges were altogether different ns to time 
and place, and the only identity was in the 
persons charged, and in respect to the princi
pal witness—and in view of what the learned 
Judge stated, and notwithstanding the ex
pediency of not mixing up criminal charges—

the convictions should be upheld. Rex v. 
Bullock and Steven*, 24 C I. T. t), fj rt L. 
K. 663, 2 O. W. R 43»5. 9M

Signature of accused — Statement at 
preliminary hearing—Forgery.]—The signa
ture of the accused to his statement at the 
preliminary hearing may he tendered as evi
dence against him at hie trial for forgery 
Ret v. Golden. Il R. c. R. 349, 10 fan. Cr 
Cas. 278

Statement* made to constable at 
time of and after arrest —Admissibility 
—Inducement.] — The constable, when ar
resting thi accost I, said, " l arrest you for 
assaulting old man McOarvey,” and pro-
...... in handcuff him. I 1 'i'"d asked to be
permitted to go to the office to get some 
money, and inquired. “ How much will the 
fine he?” to which the constable replied that 
he did not know anything about that. Sub
sequently the accused asked to have the 
handcuffs removed, as he had no intention of 
escaping, to which the constable answered 
that lie was taking no chances, and that he 
“ had not much sympathy with a man who 
would kick an old man and bite him:”— 
Held, that these remarks of the constable 
were not an inducement to the accused to 
speak. Rex v. Bruce. 13 B. C. R. 1, 12 Can.

Testimony of accused—Cross-eTamina-
tion — Previous convictions.] — An accused 
person, who on his trial for an indictable of
fence is examined ns a witness on his own 
liehalf, is, except so far as he may be shielded 
by some statutory protection, in the same 
situation as any other witness as regards 
liability to and extent of cross-examination, 
and may be cross-examined as to previous 
convictions. Rex v. D'Aoust, 22 C. L. T. 
228. 3 O. !.. R. 653, 1 O. W. It. 344, 5 Can. 
Cr. Cas. 407.

Testimony of accused — Handwriting.] 
—A prisoner on trial, called ns a w itness on 
his own behalf, cannot be compelled to fur
nish n specimen of his handwriting. Rex v. 
Grinder, 11 H. C. R. 370, 10 Can Cr. Cas. 
333.

Testimony of wife of accused.] —
A wife on the trial of her husband for an 
indictable offence is a competent though not 
a compellable witness for the Crown. Gosse
lin v. Ret, 13 Que. K. B. 498.

Theft — Second trial—Testimony of jury
man at first trial as to condition of exhibit 
when, in jury-room—Admissibility.]—An ap
plication for leave to appeal from a convic
tion of the defendants for theft, the trial 
Judge having refused to state a case, was 
made to the Court of Appeal. The following 
were the circumstances. The defendants had 
been previously tried, and the jury had failed 
to agree. A purse found in the bedroom of 
one of the defendants, which, the Crown 
alleged, was one of the articles stolen by the 
defendants, was made an exhibit nt the first 
trial, and was taken by the jury into the jury- 
room when they were considering their ver
dict. At the second trial two of the men who 
formed part of the jury nt the first trial 
were called as witnesses for the Crown, and
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deponed that, when they examined the purse 
in the jury-room, they observed several bar
ley-ends in it. The Crown alleged that the 
purse bad been stolen from XV., and hi* evi
dence at both trials was that he had been 
threshing in the country, and had the purse 
with him, and that he brought the purse into 
the city, and it was stolen from him. The 
defendant in whose room it was found 
claimed the purse ns his own property. The 
ground of the application for leave to ap
peal was that the evidence of the two jury- 
n.en was impronerly admitted. The Court 
refused the application. R. V. Roto (1009), 
1.1 W. L. It. 17.

Theft of cattle--Oblitt ration of brand» 
— Evidence of similar arts—.4i/mi»»ibi/ity.l 
—The prisoner was charged with the theft 
of certain cattle, the brands upon which had 
Ihm'D obliterated .—Held, that evidence that 
the brands upon other cattle had been simi
larly obliterated, and that the prisoner had 
iu ins possession branding irons adapted to 
causing the obliteration of the character 
found, was admissible; Rouleau, J., dissen- 
ticntc. Regina v. Collyns, 3 Terr. L. tt. 82.

Trial—Extorting money by aewsing u 
person of an offence—Admissibility of docu
ments as part of res gestcc—Sufficient state
ment of offence.]—On the trial of a charge 
for extorting money by threatening to ac
cuse of an offence, a letter written to a third 
parly by the person threatened at the time 
of the threats and at the instigation of the 
accused, but not read by him, is not admis
sible in evidence as part of the res gesttr or 
otherwise.—A summons issued by a justice 
of the peace citing the accused to appear and 
answer a criminal charge is a " document 
containing an accusation " within the mean
ing of s. 40ti (c) of tne Criminal Code, 1892. 
—A summons issued as above need not have 
been issued at the instigation of the inform
ant with the intent aforesaid, but the offence 
is complete if the summons is used by a 
third person for the purpose of extortion.— 
A charge that A. B. " did unlawfully abuse 
a mare, the property of C. D., contrary to 
the statutes of Canada, s. 512," is sufficient. 
Rex v. Cornell, 0 Terr. L. R. 101.

Trial — Improper statement of witness 
after ruling—Effect on jury—Discharge.] — 
Although a witness at a trial before a jury 
volunteers evidence which the trial Judge 
bas already ruled to be inadmissible and 
which might have weight with the jury iu 
arriving at a verdict, yet the Judge should 
not for that reason immediately discharge the 
jury and empanel a new jury to try the 
issue. Res V. Grubb, G W. L. R. 727, 17 
Mau. L. K. 101.

Verdict against evidence — Hew trial
—Jury—Evidence of accused.] — Leave to 
move before the Court of Appeal for a new 
trial, upon the ground that the verdict is 
contrary to the whole of the evidence, will 
only be granted, under s. 747 of the Crimi
nal Code, when the verdict amounts to a 
denial of justice ; and that cannot be said of 
a verdict because the jury in rendering it 
have not taken into account the uncorrobor
ated <vidence of the accused of facts tending

to shew that he is not guilty; the jury i« at 
liberty to refuse it credence. Rex v. Mollcur 
13 Que. K. B. 1.

Wife of prisoner — Indian marriage 
English lau.]—The North-West Territories 
Act. R. S. C. c. 50, s. 11, provides that, with 
some limitations, the laws of England, as 
the same existed on the 1.1th July, INTO, 
should be in force in the Territories in so 
far a* the same are applicable to the T.rri- 
tories : — Held, that the laws of England re
lating to the forms and ceremonies of mar
riage are not applicable to the Territories 
certainly quoad the Indian population, and 
probably in any case.—On the trial of u 
prisoner, an Indian, on a criminal charge, 
the evidence of two Indian women. M. and 
K., was tendered for the defence. M stall 4 
" that she was the wife of the prisoner; 
that he had two wives, and that K. was uis 
other wife ; that she, M., was his tir : w if' ; 
that she and the prisoner got married Indian 
fashion ; that he promised to keep her all lv r 
life and she promised to stay with him. and 
that was the way the Indians got married ; 
that he married the other woman Inst win
ter ; that he and the other woman lived with 
each other and that he took her for a wife, 
and that was all about it:"—Held, that tie 
evidence quoted was sufficient evidence of a 
legally binding marriage between M. and the 
prisoner for the purpose of excluding the 
evidence of M. ns being neither a competent 
nor a compellable witness against the pris
oner on a criminal charge. See now 50 V. c. 
31. s. 4 (D.) Regina v. A’an-c-quis-a-ka. 1 
Terr. L. It. 211

4. 11 areas Corpus.

Also see Habeas Corpus.

Application for second writ—Juristic - 
lion—It. N. A. Act—Res judicata—Ontario 
Rule in.]—On an application to another 
Divisional Court for defendant's discharge 

tody ii was held that if there was no 
direction by a Judge making the motion re
turnable before a Divisional Court there was 
no power to hear the application. Judica
ture Act. R. 8. O. 1897, c. 61. s. 07; R S. 
O. 1897. c. 83, s. 8; Con. Rule 117, and, 
even if the Court iu this case had jurisdic
tion to grant a motion made to it for the 
issue of a second writ the matter was res 
judicata by the judgment of the Court on a 
motion to discharge the prisoner upon the 
first writ, see 19 U. L. R. 12.1, 14 O. XV R. 
149. Taylor V. Scott (1899). 30 O. R. 475, 
followed. Rex v. Miller (No. 2). (1909). 
14 O. W. R 202, 19 O. L. R. 288, 15 Cun 
Cr. Cas. 150.

Arrest in one province on warrant
issued in another -Jurisdiction to inquin 
into facts—Abuse of process of magistrate's 
Court in other province—Right to decide— 
Discharge of prisoner.J—Defendant had been 
arrested in Alberta upon a warrant issued in 
Saskatchewan and endorsed by a magistrate 
in Alberta. On habeas corpus proceedings,— 
held, that a Judge has a right (1) to enquire 
if magistrate had a right to issue the pro
cess, (2) to enquire if proceedings before 
magistrate were "an abuse of the process" 
of the magistrate's Court, and (3) and
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when so found the Judge Iuin a right to dis
charge the prisoner. Prisoner discharged. 
Rex v. Galloway. 11 W. L. R. 673. 2 Alta. 
!.. R. 258. 15 Can. Cr. (*«*. 817.

Conviction by County Court Judge
Defendant held pending hearing of reserved 
vane—Court of Appeal not holding amnion at 
ukuoI time — Application for discharge.]— 
Prisoner was found guilty hut was not sen
tenced and wan legally remanded until 22nd 
November, 15100. Some questions of law 
having been reserved for the Court of Appeal, 
the appeal was launched to come on for 
hearing on 2nd November, when the Court 
of Appeal was to hold its first session. On 
12th November, on the return of a halt as 
I'orpun, the prisoner's discharge was asked 
tor on tic grounds that tin re wa no < Jour! 
of Appeal in existence under the Statutes of 
British Columbia and no Judges appointed 
to sit therein. Motion refused as there would 
lie no miscarriage of justice. R. V. Prasil- 
o«H 12 W. L. R. 162.

Conviction by Court of Record. Rex
v. Harrison. 10 O. W. R. 35.

Conviction of foreigner — Return of 
valid conviction and narrant of commitment 
—Right to review evidence — Prisoner not 
understanding proeedings at trial—Interpre
ter Capacity — Question for magistrate— 
Rights of foreigner on trial.]—Upon a mo
tion to discharge a prisoner, upon the return 
of a writ of hub*as corpus, the proceedings 
should not be conducted as upon an appeal 
from the magistrate's findings ; the most that 
can be done is to see if there is evidence upon 
which the magistrate could pass and find as
he did. All questions as to admissibility ol
evidence, method of conducting examinations, 
etc., ni" in ih" power <>f the trial tribunal ; 
and such questions cannot be raised upon a 
motion to discharge.— In this case the re
turn was good upon its face, shewing a war
rant of commitment which recited the con
viction of the defendant for unlawfully com
mitting an act of indecency in u public place ; 
and there was ample evidence to support the 
conviction : but the defendant attempted to 
shew by affidavits that, not understanding 
English. he did not know that he was on 
trial, and did not understand the evidence
given. This was contradicted by one who 
was sworn as an interpreter at the trial, and 
by a policeman :—Held, that the capacity of 
the interpreter and all matters connected 
with the interpretation of the evidence were 
questions for the magistrate, and his finding 
could not be attacked in this way.—Semble, 
that there is no inherent right in any for
eigner that the proceedings taken in the 
Courts of this province shall be made wholly 
intelligible to him. even though he should be 
charged with crime. Cases in which a con
trary doctrine is laid down turn upon some 
statutory or constitutional provision. Rex 
v. Meceklette, 18 O. !.. It. 408, 13 O. W. It. 
1039.

Discharge of prisoner—Certiorari.]— 
The discharge of a prisoner can only be ob
tained by an application for a writ of habeas 
corpus, and not by a certiorari. Rex V. 
H'rir. 8 Que. I*. R. 405.

Discharge of prisoner — Condition of 
not twinging action against magistrate—-In
ability to impose—Jurisdiction of Divisional 
Court to remove.]—Where a prisoner is en
titled to bis discharge, under u writ of habeas 
corpus, by reason of no offence being dis
closed in the material under which h< was 
committed, such discharge cannot be made 
conditional on no action being brought against 
the magistrate or other person in respect of 
the conviction, or mything done thereunder; 
and a Divisional Court has jurisdiction on 
appeal to declare that the term of the 
order of discharge is nugatory. Rex v. 
Lowery, 10 o. \\ . R. 755, 15 O. L. R. 182. 
13 Can. Cr. (’as. 105.

Discharge of prisoner -Order—Protec
tion to all persons concerned in imprisonment 
—Amendment of order by limiting protection 
to gaoler. In re Dart, 40 X. S. It. 624.

Escape of prisoner Recapture—Issue 
of writ — Waiver — Voluntary return — 
8h»‘riff. ] — If a prisoner who has applied for 
a writ of hubias corpus escapes after the 
issue of such writ and pending the argument 
upon its return, ami thus himself puts an 
end to the detention, he thereby waives all 
right which he might nave had under the 
writ, and no order can be afterwards made 
for his release, even though lie may have 
meanwhile again come into the custody of 
the same sheriff.—If. however, in such a case 
he is recaptured or surrenders himself again 
into custody, the Court is not precluded from 
granting him another writ of habeas corpus 
under proper circumstances, and where there 
has not already been an adjudication upon 
the merits.—Ex p. La mira mit. 10 L. C. Jur. 
280, specially considered. Rex v. Robinson, 
10 O W. R. 338. 14 n. !.. R. 510. followed. 
In re Hart, Is. 10 O. Vi R 658, 15 O !.. R 
205, 13 Can. Cr. Cas. 50.

Extradition — R> guisition from foreign 
government — Extradition treaty with Rus
sia. Arts t’Hi and ix—Extradition Act. It. 8. 
C. (1906), 15.r>. ns. .1. 10.]—By the Extra
dition Treaty with Russia printed in Con. 
Gaz. 1887, p. 15)18, Arts viii and ix, n requi
sition from that government for surrender 
of a fugitive is provided for ns preliminary 
to any proceedings for arrest of the fugitive. 
—Held, that any proceedings taken without 
sucli requisition were a nulity and the fugi
tive should he discharged upon habeas corpus 
even after committal for extradition by a 
Judge, prisoner discharged accordingly. — 
Re Lazier (18001. 26 A. It. 260. 3 Can Cr. 
Cas. 167, distinguished on ground that there 
is no such provision in the Extradition 
Treaty with U. S. A. Re Ecdcrenko (No. 2) 
(1010), 20 Man. L. It. 224.

Fugitive Offenders Act, R. S. C. 
1906. c. 154. s 8 Prisoner ihargcd with 
embezzlement — Arrested on warrant issued 
in Ireland- Enquiry before Toronto police 
magistrate — Committal to aicait return — 
Habeas corpus and certiorari in aid—Ap
plication for discharge—Warrant not prop- 
tily crulovs’d In lawful • uxtoily. I Prisoner 
was arrested in Toronto on a charge of em
bezzlement, under a warrant issued in Ire
land, and, after an enquiry, the Toronto
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police magistrate committed him to await his 
return under provisions 'if the Put tlvi 
Offender- Art. H. 8. <\ (19fW>. c. 154. 
Prisoner moved, on return of n habeas corpus 
:ind certiorari in nid, for his discharge, on 
the ground that the warrant was not en
dorsed by the Governor-General or by a 
Judge of the High Court as required by s. 
8 of the Act, and that, therefore, the police 
magistrate had no jurisdiction to enter upon 
the enquiry mentioned in s. 12. or to commit 
the prisoner. — Meredith. CJ.C.P. ( 17 O. 
W. It. 505, 2 O. W. N. 27V. endorsed the 
warrant and held, that the application should 
he refused and the warrant of commitment, 
granted by the police magistrate, should be 
confirmed.—Court of Appeal held, that the 
police magistrate’s warrant of committal was 
invalid, and defendant was entitled to be 
discharged under the writ of habeas corpus. 
U. v. Wishart (1910). 17 O. W. R WI7. 2 
O. W. N. 491, O. L. R. . Can. Cr. Cas.

Imprisonment in default of payment 
of fine and costs—Tender In deputy keeper 
of gaol—Reasonable time -Rule of prison as 
to hour of receipt of fine—Effect of—Dis
charge of prisoner.] — A warrant of commit
ment commanded the keeper of a common 
gaol to receive the defendant into his custody 
in the common gaol, there to imprison him 
for 80 days unless the amount of a tine and 
costs were sooner paid to the keeper. The 
defendant was apprehended under this war
rant and received by the gaoler on the 12th 
March. His agent, on the 14th March, at 
10 minutes before S o’clock in the afternoon, 
tendered the proper amount of the fine and 
costs to the person in charge, the deputy 
keeper, who refused to receive the money, on 
the ground that there was a rule of the gaol 
that no person would or could he released, 
on payment of the fine after 5 o’clock in the 
afternoon, until the next morning:—Held, 
that there was no power, statutory or com
mon law, to make such a rule, and that the 
tender having been made at a reasonable 
time and to the proper person, the prisoner 
should have been released : and having bfren 
improperly detained after the tender, he was 
entith-d to be discharged upon habeas corpus. 
Her v. Cola ha n. 9 O. W. It. «Mil. 14 O. L. It. 
879.

Issue of two write—Regularity of se
cond-Subsequent arrest -Prisoner allowed 
out on recognizance—Sentence—Expiry of— 
“ Escape " — Discharge — Protection — Or
der. 1—The prisoner was convicted of an of
fence on the 17th January and sentenced to 
4 months' imprisonment, but, instead of be
ing imprisoned, his recognisance was taken 
by the magistrate to appear when called 
upon, and he was allowed to go free. On the 
27th March, without any notice, a warrant 
was issued, and he was arrested and pul in 
gaol. A writ of habeas corpus was granted, 
and motion for bis discharge was made ou 
the 20th April and refused, and papers being 
on their face regular, but leave was reserved 
to move for a new writ on the expiry of 4 
months from the day of sentence. A new 
writ was granted on the 25th June, and mo
tion made for his discharge on the 27th :— 
Held, that there was a right to Issue the 
second writ, the first being premature, and 
there having been no adjudication upon the

matter. Taylor v. Srott. 30 O It. 478. dis
tinguished.— Held, also, that the term of im
prisonment having begun on the day of pas
sing sentence, the full terms had expired, 
that the prisoner when out on his recogniz 
mice had not been guilty of an escape ; and 
that he was not “ at large . . . without
some lawful cause;” and an order was made 
for his release. — Order for protection of 
magistrate made on terms. Rex v. Robinson. 
10 O. XV. R. 338, 14 O. L. R. 51».

Liquor License Act — Contortion far 
second offence—imprisonment—Habeas cor
pus and icrtiorari in aid—Right of Court to 
go behind regular conviction—R. S. O. ISM 
e. S3, s. ,5—Police magistrate — Territorial 
jurisdiction — Marrant of commitment- Cleri
cal error --- Depositions before magistrate — 
Absence of proof of precious conviction Affi
davit of magistrate— Defendant not allowed 
reasonable opportunity to make defence Dis
charge.]—On a motion upon habeas eorpu* 
for the discharge of a person imprisoned un
der a conviction regular on its face, the 
Court will not rehear the case or weigh the 
evidence or sit in appeal, but will examine 
the depositions returned upon certiorari 
granted in aid of the habeas corpus, to see 
if there is any evidence to sustain the con
viction, and, if none is found, will discharge 
the prisoner : this is required by the lan
gue of B. 8. O 1801 i 8 : 
police magistrate for the town of Brampton 
has jurisdiction, at the request of the police 
magistrate for the township of Toronto, to 
try a person accused of an offence committed 
in the township.—3. A prisoner will not he 
discharged because the warrant of commit
ment returned, by n clerical error bears a 
date before that of the conviction upon which 
it is founded.—4. The conviction of the 
prisoner returned purported to lie for a second 
offence of selling intoxicating liquor without 
a llcensi. contrary to the < Intario Liquor 
License Act, and the sentence was 4 months' 
imprisonment as for a second offence. By s. 
99 of the Act the magistrate is required to re
duce to writing the evidence of the witnesses, 
which is to he rend over to and signed by 
them. The depositions returned failed to 
shew any proof of a previous conviction : 
Held, that the magistrate's affidavit that 
proof of the previous conviction was in fact 
properly given could not be accepted on tlr 
motion for discharge of the prisoner, and no 
evidence being returned to warrant the con
viction for a second offence, which was essen
tial to support the adjudication of imprison
ment for 4 months, the prisoner was entitled 
to hi- discharge.—9. The prisoner was also 
entitled to his discharge on the ground that 
he w as not allowed fair or reasonable oppor
tunity to make his defence; lie was served 
with a summons to appear the next day af' 
service, to answer the charge ; he did so ; lie1 
information was then amended so as iu 
charge an offence upon a day other than 
either of those mentioned in the summons ; 
and he was refused an adjournment : all of 
which, as well as other thing
ceedings before the magistrate, was contrary 
to natural justice. Rex v. Farrell, lu O. V» 
It. 790. 15 O. L. R. 100.

Practice—Grounds of objection to pri
soner’s detention not to be stated in writ—



1181 CRIMINAL LAW 1182
Rule not necessary—Notice io committing 
magistrate and prosecutor sufficient—Notice 
to Attorney-General not necessary—Amended 
commitment after fiat for writ- Intoxicating 
liquors—Prohibition Act—Offence in county 
outside Charlottetown—Jurisdiction of magis
trate sitting iu Charlottetown - Imprison
ment in default of payment of fine. Me 
Mc.Murrer. 2 E. L. B. 436.

Warrant addressed to one of a class 
of which prosecutor is a member Not
void if prosecutor took no part in arrest. 
In re MoMurrer (No. 2>, 2 K. L. It. 4M.

5. Justices of the Peace and Magistrates.

Appeal from conviction —Cn«e stated 
by justices—Request to justices— Non-com
pliance with provisions of code — Waiver— 
Jurisdiction. Met v. Harley (N. W. T.), 3 
W L B 186

Appeal from conviction —Case stated 
hi justice! Bequest t<> justices Non-com 
pliance with provisions of code — Waiver- 
Jurisdiction. Met v. Harley (No. 2). (N.W. 

i B i'.';
Appeal from conviction by two jus

tices under Part LV . Criminal Code—
Right of appeal—Jurisdiction of Judge of 
«Supreme Court. Met v. Piaoni, Met v. Taylor 
( N.W.T. ). 4 W. L. R. 527.

Case stated by magistrate- Criminal
Code. s. Till—Criminal matter — Exclusive 
jurisdiction of Dominion Parliament—Lord’s 
Day Act—Offence against —Sale of “candies,” 
etc., on Sunday—Licensed restaurant keeper 
—Municipal by-law — Sale of food — Boua 
tides. Met V. Weathcral, 11 O. W. It. 1)46.

Conviction—Agreement to quash. Mc
Cabe v. McCabe, 3 E. L. R. 56.

Conviction—Appro,l and ctrliorari—Con
current remedy—Criminal Code, aa. 707, 7OH

Attendant» of juatiits to give judyment.]
The defendant, on the 15th May, 11HIS, gave 

notice of appeal to a County Court from a 
summary vontiction. The conviction was 
signed by two justices, but on the day fixed 
for delivering judgment one justice read the 
conviction, the other not attending. An or
der for certiorari was taken out and served 
"ii the 20th May, and on the 27th May the 
defendant served a notice of his grounds of 
appeal :—Held, that under s. 1122 of the 
Criminal Code certiorari would not be al
lowed after appeal taken. In rc Kelly, 27 
N B. It. 553, followed. Per Gregory. .1. : — 
under ss. 7<)7 and 708 of the Criminal Code,

. justices must attend to give judgment 
and it is not sufficient for one to attend aud 
v«‘iid a conviction signed by both. Hex v. 
Haines, Ht p. McCorquindale, 31) N. It. R. 
)'•». ii L. L. It. 374, 15 Can. Crim. Cas. 187.

Conviction — Disqualification of mania- 
bo/r Authority of sitting magistrate—City 
"J Mom ton Incorporation Act. | Tin- City of 
doncton Incorporation Act, 53 V. e. 60, 

provides that a sitting • magistrate 
U|ay act for the police magistrate for

the city of Moncton when be is temporarily 
absent or ill or ** is in any way disqualified 
by being a witness, or from relationship or 
otherwise —Held, that a conviction by a 
fitting magistrate stating thur be was acting 
for the police magistrate, “he beiug dis
qualified." and not alleging the grounds of 
disqualification, is sufficient on its face. Met

Stcevca, Ht p. Callngher, 30 N. B. It, 4

Conviction - Evidence returned on rcr- 
tiorari taken down by stenographer not sworn 
-—Invalidity of eonviction—•Jurisdictiuu — 
Seal. Met v. H'Heureux I Y.T.). 8 W. L. B. 
075, 14 Can. Crim. Cas. loo.

Conviction — Heading — “ Hpe< ial ara
sions ''—Warrant of nyn st—-When issued— 
I agrancy—Smtence — Costs -Imprisonment 
for default in payment.]—1. The ruhvie „r 
title “Special Sessions,” at the head of a 
eonviction for vagrancy, pronounced I \ a 
Judge of sessions of the peace, is no* a defect 
in form which renders it void.—2. Warranta 
of arrest are issued by virtue .»f s. (555 of Hie 
Criminal Code, on the complaint or informa
tion of the prosecutor, without it being neees- 
>ary more particularly to examine himself 
.ind his witnesses aud to take their deposi
tions under oath. 3. A sentence „f impri
sonment, payment of a fine, #6 of costs, 
and three months additional in gaol in default 
of paying these, is valid. Ht p. Tierney, 
17 Que. K. It. 48(5, 14 Can. Crim. Cas. 1!)4.

Convietion Imprisonment - Hard labour 
in dcfa.ult of distress Criminal Code, s. 7.1.9 

—Cnibf H. 872 (Cl of the Criminal 
< ode. 1802 i now s. 730 (2) i. the imposition 
• *f hard laliour upon an imprisonment in de
fault of distress is authorised only where im
prisonment with hard labour in the first in
stance might have been imposed in addi
tion to n line with imprisonment in default 
of distress or payment. Rex v. Mile y (N.S.), 
14 Can. Crim. Cas. 346.

Conviction - Information — Nature of 
offence not disclosed—Habeas corpus — Dis
charge of prisoner.] In drawing an inform
ation. or indictment, under 517 of the 
Criminal Code, it is not sufficient to allege 
'liât the accused “ did unlawfully, in a man
ner likely to cause danger to valuable pro
perty without endangering life, or person, 
do a,ny unlawful act," without giving some 
particulars shewing in what Hie alleged un
lawful net consisted ; and such an informa
tion, or indictment, is bad n< not disclosing 
any offence.—A person undergoing impri
sonment following a com iction worded in the 
same way will be entitled to be discharged 
upon habeas corpus. Mit v. Porte. IS Man. 
L It 222. !> W. L. It. !)S. 11 Can. Crim. 
Cas. 238.

Conviction— Jurisdiction — Certiorari— 
Criminal Code, /VU. s. SS7— 1 ppm! from 
summary conrôtion.] — 1. The jurisdiction 
<>f an inferior Court must apnear on the fac- 
of the proceedings, or it will be presumed 
"i have acted without jurisdiction. Tlierc- 
'•re. summary conviction under the Liquor 
License Act does IU" s al. where tile offence 
was committed, or even that it \vn« com
mitted in Manitoba, should be quashed.— 
2. Notwithstanding - 8<7 of tin Criminal
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Cod**. 1832. « < rtiururi proceedings may be 
maiutained, although there has been an appeal 
from the onvietion. upon any ground which 
inilKMuhes the jurisdiction of the magistrate. 
Regina v. Starkey, 7 Man. L. It. 43. followed. 
Johnston v. O’Reilly, 4 W. !.. It. 5*H*. 10 
Man L. It. 4*15.

Conviction —/urisdietion — Omission to 
n oil « riili'ih r on r tu witnesses—<'irtioruri— 
Objection* to evidence—Affidavit to vary re
turn— Stah nn nt of grounds for certiorari— 
Procedure |—The provision of s. 7-1. s.-s. 3. 
of the Criminal Code, requiring the evidence 
to be read over to the witnesses on the trial 
of an information or complaint, is a matter of 
procedure, and iis omission does not go to 
the jurisdiction of the magistrate. Ex p. 
Gallagher, 3.8 N. It. it 438. followed.—The 
Court will not hear an affidavit contradicting 
the return of a magistrate as to what matter 
was put in evidence at the trial before him. 
—Per Barker. C.J. — I'nder the rule of 
Michaelmas Term, 1803, the grounds for 
urtiorari must be stated specifically, so that 
the other party may know the exact points 
relied on. Rex v. Kay. Ex p. Sleeves, 30 N. 
B. It. 2. 13 Can. C’rim. Cas. ltlO.

Conviction Liquor License Act—Weight 
of evidence—Review on motion to quash— 
Conduct of magistrates—Costs. Ret v. Mc
Arthur, 8 O. W. It. 1*04. 14 Can. Vrim. Cas. 
343.

Conviction — Motion to ana ah — A'etc 
procedure—8 Edit'. YII. c. 3} — Certiorari— 
Right taken aicag—Ontario Summary Con
viction* .Vf. *. 7. 2—Right of appeal—
Liquor License Act. ». IIS—Adequate remedy 
—Jurisdiction of magistrate.]—The right to 
take the new procedure for the quashing of 
convictions, etc., substituted by 8 Edw. VII. 
c. 34 ( O. i for certiorari and proceedings 
found'-d thereon, must be confined to cases 
in which, prior to that Act, the defendant 
would have been entitled to a writ of cer
tiorari; and where the right to certiorari is 
taken away the new procedure is not applic
able.—A motion made under the new proce
dure to quash a magistrate’s conviction for 
an offence against the Ontario Liquor Li
cense Act was dismissed, except ns to one 
ground, it being considered that the other ob
jections to the conviction were not such as, 
if substantiated, would oust the jurisdiction 
of the magistrate, and also that in respect 
of them the defendant would have an ade
quate remedy by the appeal given him by a. 
118 of the Liquor License Act ; and, in 
these circumsiatues. the right to certiorari, 
and therefore the right to move under the 
new procedure, was taken away by s. 7, 
s.-s. 2, of the Ontario Summary Convictions 
Act, as enacted by 2 Edw. VII. c. 12. s. 14. 
amended by 4 Edw. VII. c. 10. s. 23.—It 
cannot be said that, because defects in the 
proceedings before the magistrate may be 
cured by the appellate tribunal, therefore an 
appeal does not afford an adequate remedy. 
Rex v. Cook, 18 O. L. It. 415, 12 O. W. It. 
820.

Conviction by two justices So juris
diction— Imprisonment under their order— 
Habeas corpus with certiorari in aid—Appli
cation for discharge refused—Ordered to be 
removed baek and a preliminary hearing

had. 1—Prisoner was convicted by two jus 
lives of the peace and sentenced to the On- 
tral Prison for issuing a false cheque. The 
offence being indictable is not triable by two 
justices. They should have only held a 
preliminary enquiry and sent prisoner to gaol 
to await trial or bail. When prisoner was 
taken to Central Prison he moved before 
Clute, J„ for his discharge on the return of 
a writ of habeas corpus with certiorari ii 
aid.—Clute, J., quashed the warrant of con 
mitment to Central Prison, hut instead of 
discharging him from custody, ord 
to be removed back to Cochrane and brought 
before the two justices for a preliminary 
bearing upon the charge, as provided by s 
1120 of the Code, as amended by 7 & 8 Edw. 
VII. c. 18, s. 14.—Court of Appeal dis
missed prisoner's appeal. R. v. Frrjd ( 1310 
17 O. W. It 991. 2 O. W. N. 48*’,.

Conviction for keeping bawdy house
—Criminal Code, ss. J07, 208 — Warrant uj 
commitment—Jurisdiction—Habeas corpus — 
Amended warrant — Reception on appial 
Form of conviction—Statement of offence.]— 
The prisoner was convicted before three ju- 
tires of the pence for being the keeper of 
a disorderly house, bawdy house, or house of 
ill-fame, or house for the resort of prostitutes 
—following the words of s.-s. (/> of s. 237 
of the Criminal Code—and was committed m 
gaol for six months under a warrant signed 
by two of the justices. She obtained a 
writ of habeas corpus, and upon the return 
of it moved for her discharge, which was 
refused by a Divisional Court. She then
appealed to the Court of Appeal, and, after 
the appeal had been argued and judgment re
served, the justices returned a further war
rant of commitment signed by all three jus
tices, which was received by the Court of 
Appeal. The offence was stated to have been 
committed in a city, for which there was a 
police magistrate. The warrant returned to 
the Court of Appeal was signed by all three 
justices, under their respective seals, and 
set forth n conviction by them, all acting 
in the absence of, and one at the request of. 
the police magistrate :—Held, that under s. 
238 ot tile Criminal Code, as amended by 
57 & 58 V. c. 57, one justice had jurisdiction 
to adjudicate upon the charge, and by Ii. S. 
O. 1837 c. 87, s. 7. had authority to act 
in the city in the absence of the police magis
trate; and if authority be given to one justice 
it may be executed by any greater number, 
and the fact that others join in making ti«e 
conviction does not invalidate the proceed
ing.—Held, also that the conviction and com
mitment. following the language of s.-s. <>> 
of s. 207 of the Code, properly set out and 
disclosed the offence: s. 840 (2) of 'he 
(!ode ( 68 A 04 V. <•. 461. < irder "f a lMvi-
sionnl Court affirmed. Rex v. Leconte, 11 
O. L. R. 408. 7 O. W. It. 189. 11 Can. Cr. 
Cas. 41.

Conviction for keeping bawdy house
—Jurisdiction of justices —Criminal Code, 
s. 181!—Form of conviction—Offence com
mitted after issue of summons—Information 
— Amendment — Cirtiorari — Security 
Condition.]—Two justices dealing with a 
charge of keeping a house of ill-fame will 
be deemed to be acting under Part LV. of the 
Criminal Code, 1832. if they adopt the form 
of conviction provided by s. 780. and the form
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of conviction QQ.—A defendant cannot !>• 
convicted of an offence alleged to be com
mitted after the date of the issu- f tin 
summons, even though the information ii 
amended and resworn.—Semble, that if. with 

, deposit of cash as security in proceedings 
t„ quash a conviction, a writing is tiled, the 
condition should be that the applicant will 
prosecute the motion to quash the conviction, 
n«-t merely the application for the writ of 
certiorari, and that such writing is bad if 
the condition is to prosecute such motion 
or writ of (rrtiorafi. Rea v. Early, 3 W. L. 
H 507. 0 Terr. L. R. 200, 14 Can. Cr. Cas. 
10.

Conviction for selling intoslcetlng 
liquors without license Summary trial 
—Cross-examination to (redit—Discretion of
magistrate—Criminal Code, t. 786— llevtew 
of finding.]—On a charge of selling intoxicat
ing liquor without a license on a certain 
afternoon, there being another charge pending 
against the accused for doing the same dur
ing the forenoon, and similar charges against 
other hotel keepers for doing the same dur
ing the forenoon and afternoon of the same 
day :—Ueld, that the magistrate had a dis
cretion as to allowing counsel for the ac
cused to ask witnesses on cross-examination 
whether they had been in the defendant s 
hotel during the forenoon, and whether they 
had been in one of the other hotels that 
forenoon and afternoon, notwithstanding s. 
7HU of the Criminal Code, R. S. C. IJOb. 
c. 14»l—Held, also, that on a motion to 
quash the conviction there could be no review 
of ihe finding of the magistrate that there 
was a sale of intoxicating liquor. Kef 
v. Rutterfield, 18 O. It. II. 347, 13 O- " • 
It. M2, 010.

Conviction under Indian Act by two 
justices of the peace Appca —Notice of 
avv' il «erred on one justice only Jurisdic
tion—Condition precedent—Costs- Criminal
Code, ss. 2 (18), 7.1», 755.1—By the Ind an 
Act, It. 8. C. 1000, c. 81. s. 135. jurisdiction 
to try offences against the Act is given to 
two justices of the peace. Section 750 of 
the Criminal Code provides that notice of 
appeal shall be given by serving the respon
dent or the justice who tried the case with 
a copy thereof. By s. 2 (18). of the ( ri ra
inai Code, “ Justice” includes two or more 
justices if two or more justices act or have 
jurisdiction —Held, therefore, where a con
viction for an offence against the Indian Act 
was made by two justices of the pence, and 
notice of appeal from the conviction was 
aerved upon only one of the justices, that 
there was no jurisdiction to hear the appeal, 
the provisions of s. 75<> being imperative, and 
compliance therewith being a condition pre
cedent which could not he waived; and the 
appeal was dismissed, but without costs, be
cause, by s. 750 of the Code, costs should 
only i»e allowed upon proof of notice of the 
Hp|M-al having been given to the person en
titled to receive the same.—Review of the 
authorities. R. V. Edclston (1910), 15 W. 
L. R. 27».

Conviction under atatnte- -Penalty pre
scribed—Departure from—Imprisonment ac
cording to laic — Conviction void — Habeas 
corpus. |—Where a penal statute fixes the

whole penalty to which the offender may be 
condemned, i* is illegal for the Court to con
demn him otherwise than according to 'he 
very terms of the statute—The statute in 
question in this case <2» & 30 V. c. 57, s. 
23 - fixed the condemnation in determining 
the amount of the fine, and prescribing the 
obligation of payment of costs, and in default 
of payment imprisonment for six months at 
hard labour ; therefore a conviction which 
condemns the offender to pay a tine and 
costs, and in default of such payment to im
prisonment for six mouths ai tording to laic. 
is void and will lie quashed upon application 
as ia like cases provided, i.r., upon writ of 
habeas corpus. Poulin V. (Juebee, 88 Que.
8. C. 190.

I
Indictable offence — Summary trial— 

Jurisdiction of magistrate—Offence commit
ted in another county.] — If a person is 
brought before a justice of the pence charged 
with an offence committed within the pro
vince, hut out of the limits of the jurisdiction 
of such justice, the latter, in his discretion, 
may either order ilie accused to be taken be
fore some justice having jurisdiction in the 
place where the offence was committed (Vrim- 
inul Code. 1892. s. 557. Criminal Code. 1900, 
s. 005), or may proceed as if ft had been 
commit ed within his own jurisdiction.— 
8. was brought before the stipendiary magis
trate for the city of Halifax charged with 
having lommitted burglary in Sydney, O.B. : 
—Held, that the stipendiary magistrate could, 
with the consent of the accused, try "him sum
marily under Criminal ('ode. 1892, s. 785. as 
amended in 1900 (CrimimU Code. 1900. a. 
7771. Re Seeley, 41 8. C. R. 5. 14 Can. 
Crlm. Cas. 270.

Jurisdiction- />' lag in issuing summons 
—JAquor TArcnsr Art—Criminal Code—Pro
hibition—Certiorari.]—By s. 95 of the Li
quor License Act, R. 8. O. 1897. c. 245. an 
information for an offence must be laid 
within 30 da vs of the commission thereof, and 
by _ 550 ni the < Mmtnal Code, the justice 
upon receiving any complaint or information 
•* shall hear and consider the allegations of 
the complainant, and, if of opinion that a 
case for so doing, is made out, shall issue a 
summons,” the form of summons given in 
the schedule referring to the offender as hav
ing “ this day ” been charged. The offence 
was committed on the 21st. and the informa
tion laid on the 24th October, but tie- sum
mons. though dated the 24th October, vas 
not issued until the 11th January, following. 
After notice of motion for prohibition had 
been served on the magistrate, he made the 
conviction, and on the return of the motion 
it was agreed that the motion should be 
deemed as asking In the alternative for a 
writ of certiorari: — Anglin. .1 . refused to 
grant prohibition. And a Divisional Court 
affirmed bis judgment, but directed a writ 
of certiorari to issue.—Subsequently the rule 
m»i granted on the return of the icrtiorari 
was discharged. Rer v. Hudgins, 9 O. W. 
R. 298, 379, 14 O. L. It. 139.

Jurisdiction of justice Ajournaient 
—Commencement of ” hearing ”—Waiver-— 
Irregularity—Habeas corpus—Refusal to dis
charge—Appeal—Divisional Court. Rex v. 
Miller, 14 (> W. It. 149.
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Jurisdiction of magistrate- ]]'arrant
of commitment- /lain a* corpus.]—A warrant 
Rtatvd in In* recital that the prisoner was 
convicted before the undersigned, one of His 
Majesty's Justices of the peace in and for 
the sai l County of Westminster. This was 
signed by the magistrate who put after his 
mini" the initials " S. M." Commitment held 
bad. as not shewing jurisdiction of magis
trale. lie is described as a justice of the 
peace, whereas he had jurisdiction only a» 
stipendiary magistrate for the district. It 
cannot be inferred from the letters “ 8. M." 
appended to his signature that he was sti
pendiary for that district. Ret v. Hong Lee, 
10 W. L. It. 370.

Justice of the peace Charged with two 
offences before another J. P.—No action taken 
on information by latter J. P.—Motion for 
order nisi under R. S. O. (1897). c. 88. s. 
<r—Order granted — No opinion on merits. 
Re R. v. Graham. Ex p. Titehmarah (1910), 
17 O. W. R. 000. 2 O. W. N. 320.

Justice of the peace—Disqualification 
of- Ilias—Prohibition, j — A justice of the 
pence is not disqualified from hearing a 
charge of assault on the ground of Idas 
and prejudice, because (a) the justice hud 
been removed from the position of police 
magistrate of N. some five months before
;md the defendant appointed in hie stead, 
and (b) some two months before the justice 
had been charged with a criminal offence 
before the defendant acting as such police 
magistrate, and by him committed for trial. 
Ex p. Perk; Re Stuart (IPOSt. 39 N. B. It. 
131. « E. L. It. 274.

Justice of the peace — Jurisdiction—
Committal for trial of foreign seaman on 
llritish ship—Admiralty -Consent of Gover- 
nor~GeneraJ—■Criminal Code. ». 591—Imperial 
Territorial Water» Jurisdiction Act, ISIS, ». 
}. I—On return of n habeas eorpus for re
lease of a foreign sailor sent for trial by a 
justice of the peace on charge of having 
committed an indictable offence on hoard a 
British ship off the coast of British Colom
bia within the jurisdiction of the Admiralty 
of England, it was held, that proceedings 
before tlie justice of the peace may he taken 
before the consent of the Governor-General 
is given under s. 591 above. Rex v. Tano, 
10 W. L. It. 522.

Keeping disorderly house Specifica
tion as common gaming or betting house— 
Summary trial under Part XVI.] The de
fendant was charged before a magistrate for 
that he did cn a day and at a place specified 
“ unlawfully keep and maintain n disorderly 
house, to wit. a common gaming or betting 
house." The magistrate dealt with the mat
ter summarily under Part XVI. of the Crim
inal Code, relating to “ Summary Trial of 
Indictable Offences."—The charge was read 
to the accused, and he was asked whether 
he was guilty or not guilty, and he pleaded 
guilty thereto, and he was thereupon con
victed and sentenced to be imprisoned with 
hard labour for (i months, and. in addition, 
to pay a fine of $100. The conviction and 
warrant of commitment were in the forma 
of the information. Upon an application for 
a habeas corpus and a certiorari in aid :— 
Held, upon the evidence, that the proceedings

were not bad because of the defendant, who 
was a foreigner, not understanding the na
ture of the charge and not making his plen 
with it knowledge of its meaning ; the evi
dence shewed that he understood ami was 
fully advised.—The charge was laid tinder 
s. s. 1 of 8. 228 of the Criminal Code, ns 
amended by 8 & 9 Edw. VII. c. 9:—Held, 
Lnmont, J.. dissenting, that the information, 
conviction, and commitment were not had by 
reason of the offence being double or by re.t 
son of the acts which make up the offence 
being stated in the alternative. Section K54 
of the Criminal Code applies to proceedings 
under Part XVI. ; the word "count” in that 
section includes a charge reduced to writing 
by the magistrate and to which the defend
ant is called upon to plead, as provided by 
s.-s. 3, of s. 778 of the Code; the charge is 
a " pleading " within the definition in clans* 
lfi of s. 2 of the Code, ns amended by (l & 7 
Edw. VII. c. 8. R. v. Mah Sam (19K»> IT, 
W. L. It. «60. Sask L. It.

Magistrate — Adjournment to consider 
judgment—Fixing date for judgment— Vofi/i- 
eation of partiesCriminal ('ode. ». 7I 
Falconbridge. C.J.K.B.. held, that a magis
trate has no power to adjourn a case for the 
purpose of delivering judgment, without fix
ing a date and notifying the parties when 
judgment will be delivered. R. v. Quinn 
(1897). 28 O. K. 224. 2 Can. Cr Cas 15:’.. 
followed. R. v llaith (19111. 18 O. W U 
:*»n

Magistrate's conviction—Evidence r- - 
turned on certiorari taken down by steno
grapher nor sworn—Invalidity of conviction 
- Jurisdiction Seal. Rea v. VHeureux 
(Y.T.). 8 W. L. It. 975.

Magistrate's conviction — Information 
—Nature of offence not disclosed—Habeas 
corpus—Discharge of prisoner. Rex V. Porte, 
9 W. L. R. 98.

Magistrate's conviction — Motion to 
quash—Plen of “ guilty ”—Denial of accused 
—Evidence that accused so pleaded—Notice 
of motion—Refusal to allow new ground, to 
he set up—Date of offence. Rex v. Camp
bell, 12 O. W. It. 1061.

Magistrate's warrant of commitment
—Imprisonment under—Failure to recite con
viction—Habeas eorpus—Motion for discharge 
—Application by Attorney-General for ccrti i 
ari in aid—Right to writ, ex debito 
Adjournment of motion for discharge—Prac
tice—Amendment of warrant according to 
conviction returned in answer to certiorari 
Criminal Code, s. 1123—Liquor License Act. 
R 8 O c 245, ■ 106 (11—W 
defendant—No terms Imposed, Rex v. Xclson, 
12 u W R 1068.

Motion to qunsh conviction—New pro
cedure under S Edw. VII. c. 34—Certiorari 
—Right to, taken away—Liquor Lie»ns*' \ct, 
s. 118—Right of appeal—Adequate remedy— 
Objections to jurisdiction of convicting ■ t-’i- 
trate—Absence of evidence of offence charged. 
Rex v. Cook, 12 O. W. It. 829.

Motion to qnash conviction—8 Edw.
VII. c. 34, s. 1—Recognisance—Necessity fur 
—Infant defendant. Rex v. Reid, 12 O W. 
it 1087
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Practice Preliminary investigation — 
Warrants not stamped—Discharge of accused 
—Refusal of a justice to state a case—Leave 
to appeal. Rex v. Hamelin, 3 E. L. It. 
279.

Refusal to adjourn Refusal to allow 
full defence—E aide nee.]—On a motion to 
quash a conviction for selling liquor without 
a license on the ground that the magistrate 
had refused the defendant an adjournment, 
it was held, that the evidence shewed that the 
defendant had been given a fair trial, and 
that any further delay would not have as
sisted the defendant. Motion refused. Hex 
v. Lorenzo <1909». 14 O. W. It. 1038. 1 
O. W N. 179, distinguished. Hex v. Luigi 
119091. 14 O. W. R. 1041. 1 O. W. N 182.

Refusal to adjourn— Refusal to allow 
full defence—Evidence,]- On a motion to 
quash a conviction for selling liquor without 
n license on the ground that the magistrate 
had refused the defendant an adjournment, 
it was held that the evidence shewed that the 
defendant had adopted an Ingenious effort to 
evade the law, and even if he had been corro
borated as to the form that was gone through 
the transaction would still retain the char
acter of evasion of the statute. Hex v. 
Lamphier. 17 O. L. It. 244. especially re
ferred to. Rex v. Major ( 19091. 14 O. 
W. It. 1111, 1 O. w. X. 223.

Refusal to adjourn—Refusal to allow 
full defence—Evidence.]—Where defendant 
appeared before the magistrate and pleaded 
not guilty, to a charge of selling liquor with
out a license, and asked for an adjournment, 
which was refused :—Ueld, that the convic
tion should be quashed on the ground that 
when defendant denied that he was guilty and 
gave evidence on his own behalf denying his 
guilt, but required reasonable time to pro
duce other witnesses who could probably 
he speedily procured, re enable time should 
be allowed him. A deft ant should be duly 
summoned and fully he. rd. See Pa ley on 
Summary Convictions. 8th ed., pp. 118. 119. 
Hex v. Lorenzo (1909). 14 O. W. R. 1038, 
1 O. W. N. 179.

Right of magistrate to commit wit
ness for contempt. In rc Hugh Morri- 
non, 3 E. L. R 154 ; In re Rime, 3 E. L. R. 
157.

Selling intoxicating liquor to rail
way employees Information — Offence 
against Ontario Railway Act—Employees of 
Dominion railway corporation—Scienter — 
Quashing conviction — Costs. Hex v. Trca- 
nor. 12 O. W. R. 1175.

Stipendiary magistrate —- Indictable
offence committed outside of territorial juris- 
<1 let ion—Summary trial by consent—J urisdic- 
lion—Habeas rorpue.1—A prisoner arrested 
in the city of Halifax, in the province of 
Nova Scotia, charged with unlawfully break
ing and en'ering a store situate at Sydney in 
the said province, may be tried at Halifax 
by a stipendiary magistrate having jurisdic
tion within the city of Halifax, if lie consents 
to be trivd summarily without a jury uuder 
s. 785 of the Criminal Code, 1892. as amended 
hj the Criminal Code Amendment Act. 1900.

R<x v. Warden of Hor-histtr penitentiary. 
Ex p. Seeley. 38 \\ R. R. 517. 5 W. L. R.

Stipendiary magistrate for county —
Jurisdiction City aiding at request of police 
magistrate in city—Offence against Criminal 
('■id' -\pplicatian of provincial statutes— 
Ss. 206, 777 of Code.]—Accused was charged 
under v. of the Criminal Code and was 
convicted by the stipendiary magistral of 
Vancouver county acting for and at the re- 
quest of the police magistrate for Vancouver. 
The conviction was made under s. 777 of the 
Code :—Held, that the magistrate had no 
jurisdiction under s.-s. 2 of that section 
as he is not a stipendiary magistrate for the 
ciiy of Vancouver. Rex V. Vnr Singh, 10 W. 
L. R. 523.

Summary conviction — Information — 
Statement of offenct -Warrant in first in
stante Hearing Absence of accused—Copy 
of warrant — failure to serve — Motion to 
quash conviction- Canada Temperance Act.] 
— A sworn information containing a positive 
statement that the party charged had com
mitted nu offence triable under the Sum
mary Convictions Act is sufficient to author
ise the issue of n warrant in the first instance 
without an examination of tin* in formant 
or his witnesses. Rex v. Mills, Ex p. Coffon, 
37 N. It. U. 122. distinguished.—Where the 
parties charged are arrested on a warrant 
and give hail, and a time is fixed in their 
presence for the hearing, and they do not 
appear at the time so fixed, tin justice may 
under s. 722 of the Criminal Code. R. 8. O. 
1900, c. 140. proceed with the hearing, in 
their absence, to judgment and sentence.— 
Failure to serve a copy of the warrant issued 
in the first instance, at the time of tin- arrest, 
is no ground for setting aside a conviction 
under the Summary Convictions Act. for an 
offence against the Canada Temperance Act. 
H(x v. Hornbrook. Ex ;>. Madden. Ex p. Mc
Cormick. 38 X. R. ft. 358. 4 E L. It. 509.

Summary Convictions Act—Con fiction 
by stipendiary magistrate \ppral — Case 
stated.]—Notwithstanding < TJ7 <>f the Sum
mary Convictions Act. which makes the con
viction final ‘‘except as in this chapter 
otherwise provided.'* an appeal lies from a 
conviction or order of a stipendiary magis
trate to the Supreme Court, by way of case 
stated, where the point sought to he raised 
is not frivolous, and is of an arguable char
acter. Rex v. McKutt, 42 X. 8. R. 180.

Summary trial— Election hy accused— 
Failure of magistrate to hold preliminary 
inquiry or to inform accused as to Court 
fur trial]—The omission by the magistrate 
to hold tin preliminary inquiry as provided 
in s. 789 of the Code, to enable him to de
cide whether or not the cum should be dis
posed of summarily, invalidates the convic
tion: Held, further, that the omission to 
inform the accused ns to the probable time 
when the first Court of competent jurisdic
tion would sit. was also fatal. Hex V. H’»7- 
liams, 11 ». C. R. 351. 2 W. L. R. 410.

Summary trial—furisdiction—Crim inal 
Code. ISO?, s. 78.5—Summary trial—Appeal.] 
—Since, before 1895. two justices of the 
peace in the North-West Territories had jur-
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«diction to try offences under paragraph* 
<«i and i/i of s. 783 of the Criminal Code, 
1892, and there was no appeal from their de
cision. the extension in thnt year of thin 
jurisdiction to two justices in any province, 
subject to appeal when- the trial was had 
before them by virtue nuiv <»f the new <-nnb- 
ling - lause. did not extend the right of appeal 
to flu North-We** Territories.-- The Alberta 
Act, since it continued the law theretofore in 
force, made no change in this respect. Rex 
v. /'mo/m. Rer \. Taylor, t$ Terr. I,. R. 238, 
4 W. \j R. .'27.

Summary trial by police magistrate
./urindi'iion — Conviction — Sentence — 

Habra* corpus -Leaner offence—Election.]— 
1. A prisoner's right to hubcap cor pu* in 
Manitoba depends on tin- Hainan Corpus let, 
31 Car. II. c. 2. s. 2. and the writ cannot 
be taken out on behalf of n prisoner under 
sentence of conviction by a police magistrate, 
exercising the extended jurisdiction to try 
indictable offences summarily, conferred by 
f. 777 of tiie Criminal Code, unless an abso
lute want of jurisdiction is shewn. Re 
Sproule, 12 S. <*. R. 141. followed.—2. A 
police magistrate for a city or incorporated 
town, who is also a police magistrate in 
and for the whole province, when acting under 
s. 777 of tiie Code, may try offences commit
ted anywhere in the province.—3. Such police 
magistrate at the summary trial of an indict
able offence may. under s. 951 of tin- Code, 
convict i lie accused uf any offence included 
in the offence charged, although the whole 
offence charged is not proved, without again 
offering the prisoner an election ns to the 
mode of trial. Rr.r v. MrEtccn, 7 W. L. 
K 394. 17 Man. L. It. 477.

Territorial jurisdiction of justice—
Summary conviction—Presumption Evidence 
—Judicial notice of local geography. Rex 
v. Can. I‘ae. Rir. Co.. H W 1,. R. 825. 1 Alta. 
L. R. 341, 14 Can. Crim. Cas. 1.

ti. VAUT!! CJIJUt Om.NCER.

Abduction—Divorced father enticing child 
air ay from cuntody of mother—Validity of 
forrtan divorce—Criminal Codef n. AÎ6.]— 
Court of Appeal held, thnt a foreign divorce 
awarding the custody of n child to the mother 
is of such validity in Canada as to render 
the father liable, under s. 319 of the Criminal 
Code, for taking or enticing away the child 
with intent to deprive the parent (mother i 
of the possession of said child. R. v. Ham
ilton (1910), 17 O. W. It. 801», 2 O. W. N. M 0 i. i,

Abduction —Five-year-old son—In posses
sion of mother—Taken by father—By aid of 
third party—Parents living apart—Who is 
lawfully entitled to possession of child?—Evi
dence—“ Not guilty.” R. v. Cowan d Col- 
linn (1910), 17 O. W. It. 553.

Abduction of girl under 16—Conrir- 
tion—Motion for leave to appeal—Evidence 
to nuntain con fiction — Criminal Code, n. 
AtG.]—Prisoner win convicted on a charv 
of unlawfully taking an unmarried girt out 
of the possession and against the will of her

mother, then having lawful care and charge 
of her. she being under the age of 10 years 
contrary to Criminal Code. s. 315. On an 
application for leave to appeal on ground 
thnt the conviction was against the evidetv 
and the weight of evidence and for an orih-r 
requiring tiie trial Judge to slate a <--o- 
for the opinion of the Court of Appeal, it 
was held, that there was evidence of an 
unlawful taking of the girl out of the pos
session and against the will of her mother 
that the object or intention with which tie 
girl was taken was immaterial. Application 
refused. A\ v. Vorkema ( 1910), 10 <). \\. 
R. 54. 21 O. L. R. 193. 10 Can. Cr Cas. is*.*

Abduction of eirl under 16—Crim 
inal Code, k. A I!)—Conviction—Girl under 
control of father hut not living with him — 
Taken against trill of father. |—On a case 
stated, held, that there was evidence to war 
rant the conviction. A husband had deserted 
his wife and children. Ilis wife and children 
now lived with the prisoner, the former act
ing as his housekeeper. The eldest daughter 
under 10, was going to school and ngai- st 
the father's wish, although with consent of 
both mother and daughter the defendant took 
her from their boarding-house to his own 
home R. v. Holme* (1909). 14 O. W. 
R. 419.

Abortion—Attempt to procure—Indict
ment—“ Operate Conviction— Crown ease
reserved—Form of question* nubmitted.] - 
The accused hud la-en charged with an offence 
under s. 303 of tlu- Code, which enacts that 
"everyone is guilty of an indictable offence 
. . . who. with intent to procure the mis
carriage of any woman, whether she is or 
is not with child . . . unlawfully uses on
her any instrument or other means whatso
ever with the like intent." the first count 
charged that the accused, with the intent to 
procure a miscarriage, etc, did unlawfully 
use upon the person of the woman an in
strument, etc. : the second count charged thnt 
with like intent the accused did unlawfully 
“ operate ” on the said woman. The 
evidence submitted by the Crown was 
directed solely to proof of the fact of 
the performance of an operation by the use 
of an Instrument, substantially negativing 
the use of the hand or finger alone for ill 
alleged purpose. The jury, however, were 
charged—after they lmd intimated that they 
were not satisfied that the evidence estab
lished the use of an instrument—that tiie 
use of the hand or finger might he considered 
in dealing with the second count. The jury 
found the accused not guilty on the first 
count, hut guilty on the second count :— 
Held, that the second count might not un
naturally he regarded as a mere repetition 
in another form of the gravamen of the first 
count, and thnt by the finding of not guilty 
on that count the whole case against the 
accused failed, and the finding on the second 
count, therefore, could not be supported. 
Conviction quashed. Rex v. Cook (1909), 19 
O. L. R. 174. 13 O. W. R. 820. 15 Can Cr. 
Cas. 40.

Abortion — Counselling a woman in Can
ada to submit to an operation outside the 
jurisdiction of Ca.nada—Corroboration of cri- 
d< nee. |—Held, where tiie defendant eounselled
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a woman in Vancouver to submit t<i an oper
ation in Seal tie, to procure lier miscarriage, 
—that no act beyond the liorders of Canada 
can be an offence against the law of Canada, 
unless made so by statute, and to counsel 
the commission of an act. which if performed 
in Canada would be a crime in Canada, is 
not nn offence against the laws of Canada: 
- Ih Id. also, where the Supremo Court of 
British Columbia had ordered a new trial of 
the defendant—that the Privy Council would 
be very slow to interfere, at the instance of 
the prosecution, with a new trial directed 
by n Court of Appeal, in favour of an ac
cused. Judgment of the Supreme Court of 
British Columbia, granting defendant a new 
trial, confirmed. Rex v. Walkem, C. It. 
| 1!HIS I A. c. 1117. See 14 B. < *. It 1, 8 
W. L. It. 857. 14 Can. ('rim. Cas. 122.

Abortion — Defence — f,airful operation 
— Evidence in reply of previoun criminal art

I nlatrful intent—System — Inadmissible 
evidence A’rw trial. ]—Vp»n an indictment 
of the defendants (P.. a physician and sur
geon. and T. a boarding-house keeper I, for 
procuring an abortion, the case for the 
Crown was that the defendants had per
formed an unlawful operation upon a cer
tain woman, for the purpose of procuring n 
miscarriage. Of this there was evidence to 
go to the jury. The defence was then en
tered upon, and the defendant P. swore that 
the operation was performed for a lawful pur
pose. and without any criminal intent. He 
was cross-examined as to whether lie had 
not, some few weeks previously, performed an 
operation upon a person then in Court. He 
denied having done so. and all knowledge 
uf having treated her at all. This person 
and the man whom she Imd subsequently 
married were, against objection, called in 
reply, and gave evidence that P. had been 
employed to operate and had operated upon 
her so as to procure a miscarriage. It was 
contended that this evidence was admissible, 
ns tending to rebut the evidence of P„ or 
in other words to prove the unlawful in
tent Held, that the testimony of these 
witnesses was improperly admitted, there be
ing no evidence of a system which would 
let in proof of a single prior criminal act 
as part of it. Rex V. Rond, fllMMI] 2 K. B. 
389, discussed. The conviction of the defend
ants was set aside, and a new trial was dir- 
ceted under s. 1018 (6) and («/1 of the 
Criminal Code. Rex \. Pollard and Tinsley 
i llfOH •, 10 O. L. R. 1M1. 14 O. W. It. 30». 
13 C in. « "rim. « las. 74

Abortion—Evidence of accomplice—Cor- 
rubora,tion — Verdict of guilly —' .hidye's 
charge.|—The accused was tried on a charge 
<>f procuring abortion, the only evidence be
ing that of the woman, who swore that she 
went to the accused and asked him to per
form the operation, she1 herself being a con
senting part thereto. The trial Judge dir
ected the jury that they should not convict 
upon the uncorroborated evidence of the wo
man. who was participé eriminis. The jury 
brought in a verdict of guilty, and the 
Judge, on the application of the accused, 
reserved a case for the opinion of the Court 
en bane:—field, that the evidence of nn 
accomplice, even though uncorroborated, is 
I-.nl evidence and sufficient to support a
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conviction, but the trial Judge should advise 
tlie jury not to couve upon such evidence. 
RIX V. Reynolds. 1 Sn-k. L. It. 80. « W. 1* 
It. 21111. 15 Can. Grim. ('as. 200.

Adulteration of milk - British Colum
bia Puiitn- li ' alth l < t Ri gulati - 
pretation—Conviction—Adulteration Art, * 
26.j—The full Court sustained an order 
quashing a conviction of the defendant for 
having milk in liis possession intended for 
sale which was below the standard prescribed 
by the Provincial Board of Health unde 
the Public Health Act. It Is not an offen< 
to lie in possession of impure milk intende 
for sale. Rex v. Garvin, 11 \V. L. It. 218.

Advertising medicine intended to 
prevent conception — Evidence to support 
conviction—Punitions of .fudge and jury — 
Acquittal— A cir trial. | The evidence of the 
Crown, upon an indictment lor an offence 
against s. 171» (c) of the Criminal ('ode. 
shewed that the defendant conducted a large 
business in various proprietary medicines, 
including a certain etmuvuiigoguv or medicine 
for stimulating or renewing the menstrual 
How. This medicine was put up in boxoe, 
in the form of tablets, and sold under the 
terms of an agreement, duly proved, between 
the defendant and the manufacturer. A 
box was produced ns made up for the purpose 
of sale, with a brief printed description of 
the contents on the outside, across which a 
warning in red ink and large type was 
printed, not to use the tablets during preg
nancy. Inside the box was a printed sheet or 
eivcular giving full directions for the use 
of the tablets; and a separate advertising cir
cular referring to the tablets and describing 
their purposes and operation was also proved. 
In the "directions" there was this statement: 
"Thousands of married ladies are using 
these tablets monthly. Ladies who have rea
son to suspect pregnancy are cautioned 
against using these tablets." The Judge at 
the trial directed an acquittal, reserving a 
case for the Crown upon the question 
whether the evidence offered would support a 
convic tion. A verdict of not guilty was ac
cordingly returned :—Held, that the jury 
could have legitimately inferred from the lan
guage used that the tablets were thereby re
presented as a means of preventing concep
tion; and therefore it would have been right 
to have left the case to the jury: and a con
viction might have been supported, It is for 
the Judge to determine whether a document 
is capable of hearing the meaning assigned 
to it, and for the jury to say whether, un
der the circumstances, it 1ms that meaning or 
not. The Court declined to direct new trial. 
Res x. Kara, 23 ('. L. T. 21». 5 O. L. R. 
7<H. 2 O. W. It. 333.

Aiding deserter — Conviction — Un
certainty-—Penalty — Cost*.] — The prisoner 
was convicted under ». 73 I b i of the Crim
inal Code, which is its follows:—" Bvery- 
oue is guilty of an indictable offence who . .
conceals, receives, or assists any deserter from 
Her Majesty's military or naval service, 
knowing him to be such deserter." The pen
ally on summary conviction is “not ex
ceeding $2<N►. and not less than $St> and 
costs," and in default of payment, impri
sonment for any term not exceeding six
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months. The magistrate imposed a penalty 
of $100. and in default of payment four 
months' imprisonment :—Held, that the words 
of tli«- Act do not each describe a separate 
«.(Terne, but are merely an amplification of 
language to cover all shades or description 
of the same kind of offence—that of giving 
nill :i deserter.—Regina V. Gibson, 20 0. It. 
OlV:. distinguished.—At any rate s. 007 of the 
Code would cure any uncertainty.—2. That 
the penalty must lie disposed of under ss. 
027 and 028 of the Code, and was properly 
directed "to he paid and applied according 
to law."—8. That it was not necessary to 
award costa against the defendant*, the words 
of the statute meaning that $200 was the 
highest penalty, and 41 $80 and costs " the 
lowest penalty. The fine was fixed at $100 
and to costs, and the magistrate acted with
in his discretion in not awarding costs. Re 
Bui • 20 ' L T. 16.

Aiding prisoners to escape from in
sane asylnm—Acquitted on murder charges

Confined hy order of Lirut.-Gov.—Convic
tion for aiding in enrage—Under sentence of 
imprisonment for less than life—In lairful 
custody—Criminal Code, n, 192—Evidence to 
support conviction—Corroboration. 1—Defend
ant was convicted upon a charge of having as
sisted two persons to escape from an insane 
asylum, while there confined by order of 
Lieut.-Gov., after having been tried and ac
quitted upon charges of murder, upon juries 
finding them insane.—Court of Appeal sus
tained the conviction.—It. v. Frank, 10 (). 
W. It. 50. 21 O. L. It. 100. followed on the 
point as to corroboration. Reg v. Trapncll 
(10101. |7 O. W. U. 247. 2 O. W. N. 174.

Allowing escape—Lieut.-Gov. map par
don prisom r. but his were order to discharge 
would not justifg jailor in permitting an 
escape—Plaintiff must prove damage—Mon
suit.]—This was an action against II.. keeper 
of Queen's County Jail, for an escape. W. 
was committed for trial on a charge of steal
ing plaintiffs' watch. The defendant dis
charged him under an order from the Lieut.- 
Gov., but there was no pardon. The ques
tions raised were : (1 < Did the Lieut.-Gov.'s 
order justify the defendant? (2> If not, 
would an action lie at the suit of a private 
person, the committal being for a criminal 
offence? (3) If so. must plaintiff prove 
the watch was taken by the prisoner, be
fore lie could recover :—Tlcld. Peters, J„ 
that the Lient.-Gov. had no power to dis
charge the prisoner and that his order would 
not justify the jailor.—That the action would 
lie against the jailor—That plaintiff must 
prove hL watch had been taken by the pri
soner. and not having done so must he non
suited Mitchell v. Ilarvie (1852). 1 P. 
K. I. R. 64.

Altering or erasing names on voters' 
lists Criminal Code. IS92. s. 50$—Wilful 
Hit Dominion Elections Act, 1900. ss. 21. 
22. 2.1. H—Franchise 1 et, 1MH, s. 10—Poll- 
ina divisions.]—When a returning officer, 
appointed to hold a Dominion election for an 
electoral district in Manitoba, selects one of 
the copies of lists of voters sent to him hy 
the Clerk of the Crown in Chancery, pursuant 
ti -1 of Dominion Elections Act, 
11100. as the one which he will certify and
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forward to the deputy returning officer, ns 
required by s. 41. for use at one of tin 
polling subdivisions, that copy so selected 
becomes a voters’ list within the meaning of 
s. 503 of the Criminal Code. 1802. and it is an 
offence under that section for the returnin', 
officer wilfully to erase names of voters fro 
it. either before or after lie certifies it and 
forwards it to the deputy.—2. Such re-tim
ing officer has no authority, under the I tom 
inion Election Act. 100o, to create the vo ■ r 
lists upon which the election Is to be held, 
or under ss. 22 and of the Elections Act. 
to make a new division of the constituency 
into polling subdivisions and re-arrange tin 
names of the voters for each, when there av
ili fact polling divisions already established 
and used at the last provincial election for 
the same territory, whether or not such poll
ing divisions had been established in strict 
accordance with the requirements of the pro
vincial statutes.—3. The returning officer who 
wilfully makes such erasures from a voters' 
list cannot escape punishment on the ground 
that he had to make them in consequence of 
having made new polling sub-divisions which 
lie had no authority to make.—1. The fact 
that the heading of the list of voters in ques
tion contained the words “ Registration Dis
trict No. 3," instead of " Polling Division N<> 
3," did not justify the returning officer in 
believing, if lie did believe, that there wen- 
mi polling divisions, since the territory of 
No. 3 was accurately described in the same 
heading. The Court, having held that the 
trial Judge had erred in withdrawing the case 
from the jury and directing a verdict of not 
guilty, ordered a new trial. Rex v. Duggan. 
4 W. L. It. 4SI. 16 Man. L. It. 440.

Alternative offences — Summary trial 
—Jurisdiction — Place of imprisonment I 
On application to discharge the defendant 
upon a writ of habeas corpus, it appeared 
that he was tried before the stipendiary 
magistrate for the city of Halifax, under the 
provisions of the Code relating to summary 
trials, and was convicted of the offence of 
stealing a quantity of whisky, of the value 
of $!>. "in and from a certain railway build
ing. to wit. a certain building." and was ad
judged. for his said offence, to be imprisoned 
in the city prison, in the said city of Hali
fax. for the space of nine months. Coder 
•he Code, s. 351, every one is guilty of an 
indictable offence, and liable to 14 years' im
prisonment. who steals anything in or from 
any railway station, or building. Ac. :—Held, 
that there was but one crime charged, and 
that the place of detention was a proper 
place within the meaning of the law : Wea- 
therbe, J„ and Graham. E.J.. dissenting. 
Iter v. White. 21 C. L. T. 310. 34 N S 
It. 436.

Arson Intent to defraud insurance com
pany—Evidence — Previous fire. Rex v. 
Beardsley, ft O. W. It. 584, HOT».

Assault — Imprisonment for 00 days 
Statutory maximum two months. Res ▼. 
Brindley, 2 E. L. It. 45.

Assault — Intent — Jury.] — The pris
oner was indicted, inter alia, under s. 415 
of the Criminal Code, for being unlawfully 
in the house of P. with intent to committing 
an assault on D. The jury in effect found
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that, the prisoner wa* unlawfully in the 
mid committed nn assault "n 1). :— 

Held, iInn ilie intent t<i commit the assault 
was involved in the committal of i< that the 
jury could not find the iiriaoner guilty of com- 
mitting thi‘ assault wiihont finding that he 
had the intent to commit it. and. ns the being 
in and the intent concurred in |»oint of time, 
tin offence was complete. Rex \. Higgins, 
38 N. 8. It. 328, 10 ('an. Cr. Cas. 45(1.

Assanlt - Teacher a.nd pupil—Criminal 
Code—Punishment—Execs*, |- The Criminal 
Code, a. OR. authorities parent*, penmns in 
the place of parents. scho<dma*ters, etc., to 
us.- force by way of correction towards any 
child, elc-t under his care, “ provided such 
force is reasonable under the circumstances." 
but by h. R8, “ everyone by law authorised 
to use force is criminally responsible fur any 
excess.*’ The defendant, a teacher in one of 
the public schools, was charged before a 
magistrate with assaulting, heating, and ill- 
using J. O., one of the pupils under his care, 
mid was acquitted on the ground that there 
was no evidence of malice on his pari nr of 
permanent injury to the child:—Held, that 
the only question properly before the magis
trate was whether the punishment was rea
sonable in the circumstances, or, in other 
words, whether there was excess :—Held, 
that there is no warrant in the (’ode for the 
test applied iti the American case of State v. 
Pendergrass, 31 Am. Dec. 3(15. and adopted 
by the magistrate, that it is necessary for 
the prosecutor to prove either that the per
son inflicting the punishment was actuated 
by malice or that his act resulted in perman
ent injury to the child. Hex v. (ia,ul. 24 C. 
L. T. 185, 3il N. 8. R. 504.

Assanlt on peace officer In execution 
of duty—Attempt to arrest without war
rant—Absence of offence justifying arrest. 
Hex v. Cook (B.C. ), 3 W. L. It. 553.

Assaulting police officer - Arrest of

defendant, arrested h.v a provincial constable, 
who believed that a robbery had been com* 
mitted, and that the defendant was one of 
the persons who committed it. and who. being 
asked to shew his authority, produced and 
read a warrant against F. K. and others, 
for breaking and entering a shop and stealing 
a quantity of goods therefrom, seeing that 
his name was not mentioned in the warrant, 
resisted arrest, and in so doing assaulted a 
eons table, and was tried and convicted for 
issaulling a police officer in the discharge of 
his duty, with intent to resist lawful arrest, 
it was held that the arrest could he justified 
under file statute, notwithstanding the in
sufficiency of the warrant. Rex v. Sabrons, 
37 N. 8. It 223.

Attempt to commit rape —Evidence— 
/(/< ntity of accused—Description—Criminal 
Code. s. 107—Rebuttal—Discretion—Lesser 
off cures—Non-dirc< tion—Nete trial—Substan
tial wrong or miscarriage—Criminal Code, 
s. 7|6.1—It is the duly of the Judge on a 
criminal trial to exclude illegal evidence, and 
its admission is a ground for a new trial 
whether objected t" or not on the trial.— 
Whether or not the conditions required by s. 
107 of tin- Criminal (’ode to justify the ad
mission of rebuttal testimony contradicting

i " ‘tie«< who h-- denied making an alleged 
-! itemeht to a thirl oar1' m variance with 
i> - 1 c-1imouy, hi ■ licet! 'Imil . is a ques
tion f r the presiding Judg- and. if hi lise ra
tion h '- iieen reasonaI ly exercised, then is no 
ground f • ■ m nr« trial nn a a«e reserved:— 
t»er Tuck. < '..I . Ilanington. Landry, ami Gre
gory, .1.1 Mi'l^nd. ,1. dissenting -On the 
irial of .in indictment for an attempt to - 
mit ripe, statements of the person assaulted, 
and of lier companion present at the begin
ning of the H-Miuit. made to police officers, 
►'•me 4 hours after the assault, that they had 
given a description of the assailant, hut not 
stating what the description was, ami evi
dence of the officers thn in consequence of 
such description they had looked fur the 
assailant, were properly received, although 
statements <,f » like character had previously 
been made to other persons.—Where the vic
tim of the assault on cross-examination had 
l>een asked if sh had given a description of 
her assailant In the presence of her father, 
and if In consequence of such description, he 
had not suspected a person other than the 
prisoner, the Crown was properly allowed to 
prove by the father what the description was 
that his daughter had given in his presence: 
per Tuck. C.J.. Ilanington. Laudry. and 
'. Fail
ure to point out to the jury on the trial of 
an indictment to commit rape, tin- only 
issue involved being the identity of the pri
soner. that on such an indictment the law 
permits the finding of a lesser offence than 
the one charged, is not error or non-direction 
for which a new trial will he granted.—If 
material evidence, which may have influenced 
the jury, is properly admitted, a new trial 
must he granted, although the Court should 
be of the opinion on the whole evidence that 
there has hen no sulwtantial wrong or mis
carriage within the meaning of s. 74(1 of the 
(’ode: per McLeod. J. Tuck. C.J.. contra. 
Rex v. Clarke, 2 K. L. R. 327. 38 N. B. 
It. 11.

Attempt to dissuade person from 
giving evidence Court of Revision — 
Chnrg<— 1/ofioii to quash—Criminal Code. s. 
154—Attempting to obstruct justice]—The 
prisoner was charged on two counts with (1) 
having attempted to dissuade a witness, B., 
by a bribe, from giving evidence before a 
Court of Revision held in connection with a 
contested provincial election; (2) with hav
ing attempted to obstruct the course of jus
tice h,v giving to one It. $10 to induce him 
to abstain from attending such Court of Re
vision. It. was the person whose vote had 
been objected to and appealed against:—- 
Held, on a motion to quash the charge, that, 
it being charged that B. was dissuaded a* a 
witness, not as a party, the first charge fell 
properly within clause (a) of s. 154 of the 
Criminal Code, 1802: hut that the second 
charge was defective, at all events in omitting 
to state that B.'e absence from the Court of 
Revision would lead to a defeat of justice. 
Rex v. Lake, 3 W. L. It. 244, ti Terr. L. 
It. 345. 11 Can. Cr. Cas. 37.

Attempt to dissuade person from 
giving evidence IPilne#» at preliminary 
trial — Corrupt attempt to dissuade from 
giving sont. evidence at final trial—J fens rea 

-Criminal Code, s ISO (d).l—Held. Mere-
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dilh. J.A.. dissenting. that il is nn offence 
against s. ls<i un of the Criminal Code to 
attempt to dissuade » witness by corrupt 
means from giving at the final trial the same 
evidence that was given by hits ."at a pre
liminary trial, although the accused hon
estly believes that the evidence is untrue, 
ami although hi« object is to get the wit
ness to tell at the final trial what the ncf 
eased believes to Is- true. Rex v. Silverman, 
12 u W. It SW, 17 O. L. It. 248. 14 Can. 
Grim. ('as. 79.

Attempt to have unlawful carnal 
knowledge of a child Renewed ease— 
i'. ride nee of child—Corroboration—Code nn. 
302. 1003.\—Intendant was charged under 
Code s. .‘{02 with having attempted to have 
unlawful carnal knowledge of a child under 
the age of 14 years, to wit. of the age of 7 or 
8 years. The trial Judge granted a reserve 
case as to whether there was sufficient corro
boration of the girl's statement fo comply 
with Code s, 100,'t (21 : And was the Judge 
right in holding that there was eufficieut evi
dence to justify finding the defendant guilty ? 
The Court of Appeal answered both ques
tions adversely to defendant and confirmed
..........mviction. Reg \. Bote et (1909), 11
O u R. 1814, 1 " w N 288 20 0 L 
it. Ill

Bawdy house — Accessory — lessor.] 
—A person who leases his house to another 
to be used for purposes of prostitution, or 
who leases his house knowing that it is to 
be so used, make himself, under the pro
visions of s. til (6) of the Criminal Code, 
a parly to and guilty of the offence of keep
ing a disorderly house, committed by his les
ser subsequently to the lease of the premises, 
although the lessor was not himself the 
keeper; and he can be prosecuted, tried, con
vict'd. and punished for such offence in the 
same manner as the actual keeper. Regina V. 
Roy, 9 Que. Q. It. ,"{12.

Bawdy house — Frequenting — “ Ha
bit mil frequenter "—Conviction—Omission of 
averment of not giving satisfactory account 
of himself.]—The prisoner was convicted of 
being on a specified occasion " a frequenter 
of a house of ill-fame," it not being stated 
that he was in the " habit of frequenting," 
under ss. 238, 239 of the Code, or was an 
"habitual frequenter," under s. 773 of the 
Code, and without anything appearing in the 
conviction to shew that he was asked to give, 
or failed to give, a satisfactory account of 
himself:—Held, that no offence was shewn 
in the conviction and the prisoner was dis
charged on habeas corpus proceedings. Rex 
v. Lamothe, 18 O. L. It 310, 12 O. NY. It. 
772. 1100, 13 O. W. R. 184.

Bawdy house — Inmate or frequenter— 
Evidence. Rex v. Misse, 7 \V. L. It. 934.

Bawdy house — Keeping — Conviction 
—Absence of proper evidence—Illicit inter
course on premises—Knowledge of accused 
not shewn—Evidence of reputation. Rex v. 
Carroll, » W. L. R. 119

Bawdy house — Keeping — Conviction 
—Evidence to sustain—Woman sole occupier 
of house- i'10111111,il Code, s. 228—Amending 
Act, <i & 7 Kdw. VU. V. 8. Rem v. Margaret 
Smith, 12 O. W. It. 80.

Bawdy house — Keeping — Conviction 
for keeping a disorderly house—Habeas cor 
fius—Statement of offence—Counsel for de
fendant— Rtfusal of adjournment to proeun 
— Discretionary pmrer of magistrate—Juris 
diction—Criminal Code, ss. 238 (j), 7/7
722.]—The defendant was convicted before 
two justices of the peace for being the keep
er of " a disorderly house of prostitution 
or house for the resort of prostitutes," and 
was sentenced to six months' imprisonment 
in gaol. On application being made for her 
discharge upon a writ of habeas corpus, it 
appeared by her affidavit, which was not con
tradicted. that the magistrates had refused 
to adjourn the trial to enable her to pro
cure counsel, but it did not appear that any 
injustice was caused by the refusal of the 
adjournment:—Held, affirming the order of 
Meredith. C.J.C.P., that the conviction was 
not in the alternative, specifying two of
fences. but properly set out one offence under 
s. 238 (/>. of the Criminal Code.—Rex v. 
Leconte, 11 O. L. R. 408. followed.—2. The 
defendant, under s. 713 of the Criminal Code, 
had the absolute right to the assistance of 
counsel if she could obtain it. but was not 
entitled as of right to nn adjournment for 
the purpose of enabling her to do so. That 
was a matter within the discretion of the 
magistrates under s. 722. and their refusal to 
adjourn did not affect their jurisdiction so as 
to enable the defendant to quash the con
viction in a habeas corpus proceeding. — 
Regina v. Riggins, 3 L. T. N. S. 605, fol
lowed. Re.r v. hieing, 18 O. L. R. 320, 12 
O. W. It. 816.

Bawdy lionse — Keeping — Evidence — 
One prostitute resorting to hotel—Knowledge 
of keeper of house—Criminal Code, II. S O 
1606, c. 1441, s. 238 (/)—Amendment of 
19447 — Effect of—Conviction—Penalty— 
Character of house—Fine. Rex v. Mercier, 7 
W. L. It. 922.

Betting on streets.]—A person, having 
no regular place of business, who makes 
his living by taking bets on the street with 
individuals on his own behalf, and, if he 
loses, pays the bets himself. Is not a loose, 
idle, or disorderly person or vagrant within 
the meaning of the Criminal Code, s. 238 (It. 
R. v. Ellis (1910). 14 O. W. It. 195. 20 
O. L. R. 218.

Bigamy - Defence—Dissolution of for
mer marriage — Decree of foreign Court — 
Validity — Domicil.]—Upon nn indictment 
of the defendant for bigamy the defence was. 
that she had been divorced from lier husband 
by the decree of a foreign Court :—Held, 
that the marriage being a Canadian one. 
and the domicil of both parties being in 
Canada, and not having been changed, al
though they both resided for a short time 
in the foreign country previous to the mak
ing of the decree, the marriage was not 
dissolved, and the defence failed. Magurn 
v. Magurn, 3 O. It. 570. 11 A. It. 178. and 
Lemesurier v. Lemesurier, [18961 A. C. .'>17. 
followed. Rex V. Woods, 23 C. L. T. 220. 
6 O. I* R. 41. 2 <>. W. R. 338.

Bigamy—Foreign divorce — Domicil — 
Mens reo—Constitutional fate — Criminal 
Code, s. 295—R. S. C. 1906 c. 1)6, 307, s.-s. 
).]—A woman, married in Canada in 1897
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to a person who was at thr* time and always 
remained a domiciled Canadian. in 1ÎJ03 went 
to the State of Michigan, intending to sep
arate from her husband and thenceforth to 
make lier homo there, and in 1900 obtained a 
divorce in Michigan, her husband, however, 
not being served with any notice of the divorce 
proceedings nor taking any part therein :— 
//./</, that the divorce wa* of no validity nr 
force in Ontario.—Shortly afterwards the 
husband, having obtained a copy of the di
vorce decree, and legal advice that the same 
was valid, and that he was at liberty to 
marry again, went through n form of mar
riage with another woman in Detroit, in the 
State of Michigan, having left Canada to do 
so -. -Held, that lie was guilty of bigamy 
under «. Iî1>r* of the Criminal Code, 55 & 50 
V. c. 'Jit (I).).—Held, also, that paragraph 
(at of s.-s. 1 of s. 205 of the Criminal Code, 
which defines bigamy as the act of a person 
who being married goes through a form of 
marriage with another person in any part of 
the world, is intra vire» of the Dominion 
Parliament, when rend with the limitation 
imposed by s.-s. 4, that no person shall be 
so convicted in respect of having gone through 
a form of marriage in a place not in Canada, 
unless such person, being a British subject 
resident in Canada, leaves Canada with in
tent to go through Ktioli form of marriage.— 
In re Criminal Codr Sériions Relating to 
Bigamy, 27 S. C. It. 401. held binding. Rex 
v. Itrinlry, 1) (). W. R. 457 : Rex V. Brinkley, 
14 t>. L. R. 434.

Breach of Gold 8c Silver Marking
Act — Guaranteeing to year for specified 
time.l—Defendant was convicted of n breach 
of the Cold and Silver Marking Art, 7-8 
Edw. VII. c. 30, s. 10 (6). which enacts 
that "everyone is guilty of an indictable 
offence who being a dealer within the mean
ing of this Act. . . (6) makes use of
any written or printed matter or advertise
ment or applies any mark to any article of 
any kind referred to in s. 13 or in s. 14 of 
this Act or to any part of such article 
guaranteeing or purporting to guarantee 
by such matter, advertisement or mark, 
that the gold or silver on or in such 
article or such part thereof will wear 
or last for any specified time.” Defendant 
appealed to Court of Appeal by way of stated 
case.—Court of Appeal held, that above s.-a. 
was intra vires of the Dominion Parliament. 
Conviction confirmed. — La Compagnie Hy
draulique de St. Francois v. Continental 
Heat and Light Co., C. R„ [1909) A. C. 49, 
followed. R. v. Lee (10111. 18 O. W. R. 
845, 2 O. W. N. 933.

Burglary — Possession of stolen property 
— Infirmée of guilt — Lapse of time — 
Jury — Verdict — Hissent of juror—Recon
sideration — Judge's charge — Comment on 
failure of prisoner to testify.]—The jury in 
a criminal trial may be sent back for fur
ther deliberation when, upon being polled, 
one of the jurors dissents from the verdict of 
" guilty " announced by the foreman ; and a 
subsequent unanimous verdict of " guilty " 
may properly be accepted.—Upon the trial 
of the prisoner for burglary and burglari
ously stealing property, the Judge in his 
charge to the jury remarked that if they did 
not believe the evidence of a certain witness,

they were " brought face to face with the

of a pouch which was stolen and
that hi1 has not given a satisfactory explana
tion of how b<- came into possession of it:" 
—Held, that the Judge did not thereby sug
gest to tin- jury that the prisoner might have 
given evidence iu his own behalf, or that an 
inference unfavourable to him might be 
drawn from the fact that he had not doue 
so.—The burglary was on the 18th or 19th 
December. 1903. and the prisoner was ar
rested on the 10th F brunry, liHH, with one 
of th«- articles s .den upon his person:— 
Held, that tin- Jt Jge could not properly have 
ruleil. in all the circumstances of the case, 
that the lapse of time was so great as abso
lutely to repel any presumption that the 
prisoner was concerned In the burglary : and 
that the possession of tin- article and other 
circumstances warranted the jury in draw
ing an inference of guilt. Leave to appeal 
was refused, and rulings of Street. J.. at the 
trial, were affirmed. Her v. Burdetl, 11 O. 
L IC II". 7 o. \v B 164

Carnal knowledge — Girl under /.j— 
Between I j and 16—Tuo offences tried to
gether—Second charge withdrawn from jury 
—Found ouilty on first charge—Evidence— 
Admissibility Corroboration — Child ex
hibited to jury—Likeness to prisoner—Crim
inal Code. ss. til, MI. 656, 657. 111,0.1— 
Defendant was charged with an offence 
against s. 301 and a subsequent offence 
against s. 211. After all the evidence was 
in the trial Judge withdrew the second 
charge from the jury. He was convicted of 
the offence against s. 301, At the trial there 
was no objection made to the two counts be
ing tried together The prosecutrix exhibited 
her child and alleged i: to be the child of 
defendant. The similarity of the child to de
fendant was pointed out and offered a* evi
dence. Defendant asked for a stated case, 
but the trial Judge refused. Defendant then 
moved for leave to appeal to Court of Ap- 
eal, and for an order directing the trial 
tidge to state a case.—Court of Appeal 

held, that defendant had failed to make out 
n case that would justify the order asked, 
and dismissed the motion. R. V. Hughes 
( 1910 •. 17 O. W. It 951, 2 O. W. N. 307.

O. L. R. . Can Cr Cas.

Carnal knowledge of girl under 14
— Testimony of girl- Knowledge of nature 
of oath—Instruction for purposes of trial.] 
—Upon a stated case, the question was whe
ther the complainant, a girl under 14. ap
peared sufficiently to understand the nature 
of an oath to justify the magistrate iu re
ceiving her testimony. The magistrate stated 
that on examination of the girl he found 
that she did understand, ard there was no
thing in her answers as reported to indicate 
otherwise. It appeared, also, that she had 
been attending school, ami the handwriting 
of her signature to the depositions was good:
— Held, that tin- magistrate was right iu re
ceiving the girl’s evidence under oath, and 
that tin- fact that she had been instructed 
on the subject of the nature aud meaning of 
an oath a few days before the trial, afforded 
no sufficient ground for holding otherwise. 
Rex v. Armstrong. 10 O. W. It. 508, 15 O. 
L. R. 47.
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C»r»al knowledge of young girl
Hy prisoner un his own premises Knowledge 
of age of girl Onus of shewing on Crown— 
Criminal Code, s 217.1 Court of Appeal 
held, that il is necessary for the Crown to 
prove that the accused knew the girl was 
under the age of 18 years in order to support 
a conviction under s. 217 of the Code.—That 
above section does not make it an offence for 
the owner "f premises to have illicit connec
tion upon his premises with a girl within the 
prescribed age.—R. v. Korn ( I'.NUt ), 14 O. 
W. It 121.*», jo O. L It. 1)1. 15 Can. Cr. Cas. 
301, distinguished. R. v. Sam Sing (11)10), 
17 » \\ It 1048, 2 0 W N 106. « ». L
R . Can. Cr. Cas.

Canaing injury to persons and prop
erty Can. Rw. Act, a )/•», repealed—Code 
s*. 2S.1, I0H.\—Defendant, nu engineer in 
the employ of the C. P. It. Co., was con
victed ut negligence in not closing a switch 
on the railway, contrary to the regulations 
made by the company, thereby causing in
jury to person and property. The conviction 
was made under s. 415 of the Can. Itw. Act, 
which was repealed. The magistrate re
served. for the opinion of the Court of Ap
peal, the following among other questions : 
Should the conviction be allowed to stand 
under s. 238 of the Code?—Held, that the 
conviction should he quashed. Rex V. Cor
rigan (liKWi. 14 O. W. R. 1210, 1 O. W. 
N 248, 2 0 LB 96

Charging crime -Sufficiency of charge— 
“ Unlawfully did steal."I—The prisoner was 
summarily tried on the charge that he on a 
certain day “ unlawfully did steal one piece 
of Oregon pine wood, of the valu»* of $0.40. 
the property of His Majesty the King." 
The prisoner having been convicted, a case 
was reserved as to whether the charge on 
which he was tried was bad by reason of the 
omission 11 - barge tin client e as having 
been committed “ fraudulently and without 
colour of right —Held, Weatherbe, dis
senting, that the words “ unlawfully did 
steal," in the charge, meant and included 
everything necessary to constitute the of
fence of theft or stealing as defined by s. 305 
of the Code, and that the conviction, so fur 
as this question was concerned, was right. 
Rear v. (Jeorge, 35 N. 8. R. 4Ji.

Circumstantial evidence -Crown ease 
reserved — Sature of weight of cridencc — 
,\>ir trial.]—The defendant was tried and 
convicted on a charge of theft upon evidence 
shewing that the prosecutor’s money had 
been stolen ; that the defendant was employed 
upon the same ship and slept in the same 
“square;" that the defendant had asked the 
prosecutor for a loan of money a day or two 
before and had been refused ; that the defend
ant was seen with money in his possession ou 
the day the prosecutor's was stolen ; but uo 
attempt was made to identify the money 
seen in the defendant’s possession with that 
stolen, nor was it shewn that the defendant 
knew where the prosecutor kept his money ; 
the defendant, however, made to a third per
son a false statement as to the source from 
which li. got the money he hud:—Held, 
Went herbe, J., dissenting, that there w as some 
evidence to supiiort the conviction.—2. That 
a question reserved for the Court, " Whether

1204

in g from the facts stated a presumption suffi
ciently strong to justify him in adjudging the 
defendant guilty," was not n proper question 
to reserve; such a question could only come 
before the Court on h motion for a new trial

3. Per Graham, K.J., that the case was 
one in which the Court should exercise its 
power under the Criminal Code. s. 74»!, to 
order a new trial. But per Meagher, .1 . 
that the remedy by case reserved and that by 
motion for a new trial were not o|»eu to the 
accused at the same time. Regina v. McIn
tyre, 31 N. 8. R. 422 : Regina V. AlacCaffrey, 
33 X. 8. R. 232.

Coal Mines Regulation Act —Master
and servant Wages Deduction Penalt 
Company — Conviction — Imprisonment 
"Person aggrieved" — Repeal of seetion of 
statute—Appeal.]—Under the provisions of 
the Coal Mines Regulation Act, R. 8. N. S 
11*H) c. 11), s. 20, " The wages or salary »-f 
any employee in a mine shall not be pa. 
otherwise than in money current in the Do
minion of Canada and by s. 30. " Tin- 
owner . . . who contravenes or fails to
comply " (with the foregoing provision)
' shall ... be guilty of un offence 

against this chapter and liable to a penalty 
of not less," etc. The defendant company, 
in making payment to one of their employees 
of an amount doe him for wages, deducted 
therefrom i small sum ou account of in
debtedness incurred by him for goods pur
chased nt the company's store :—Held, fol
lowing W illiams V. North A'dviyation Col
lieries, [11K*)| A. C. 130. that the defend
ants were w in the provision recited re
specting the penalty, and were liable.—A 
penalty can Is- enforced against a company 
under the Summary Convictions Act, and 
the fact that the form of conviction under 
the '"t provides for imprisonment in default 
of distress, which would be inapplicable to 
corporations, docs not displace the reiu»‘<l> 
under the Act.—A magistrate in making a 
conviction and distributing the penally can
not direct the penalty to la- paid to " the 
person aggrieved " when the provision enabl
ing such payment to lie directed has been re
pealed before the information is laid.— An 
ap|ieal lies to the Supreme Court from the 
judgment or decision of a Judge of a County 
Court in re*p<-ot to orders, judgments, ami 
convictions of justices of the peace taken by 
way of appeal to the County Court. Rex 
V. Dominion Coal Co., 2 E. L. R. 207, 41 
X. 8. It. 137.

Common gaming house. | —The prisoner 
w as lessee of a room to w hich I hi- public 
had free access, and in which several people 
congregated a ml played a game called “ black 
jack." There was uo constant dealer, and 
the lessee got no benefit. The dealer (who 
is chosen on commencing by cutting t1 ** 
e.irds) has an advantage, and as u rule can 
keep the deal five or six minutes.—The pris
oner was convicted, under s. 11H1 of the Code. 
• >i' keeping a common gaming-house, and tin- 
< "tirt of Criminal Appeal confirmed the con
viction, holding that, as tin- dealer ( banker i 
had an ml vantage over the ollu-r players, tin- 
gam-- came under the provisions of s. 11*!. 
it •'/ma \. Petrie, 20 ('. L. T. 250, 7 B. C. 
L. It. 170.



1206 CRIMINAL LAW 1206

Common n-niuint; home ‘'fain"
Evidente.]- In order to obtain, under s. 10* 
,.f ihe Criminal Code. » conviction of a per
son for keeping a disorderly house, i<> wit. a 
common gaming-house, ns defined by s. 1ÎMJ 
(a), the Crown must show by satisfactory 
evidence that the person charged is deriving 
some gain or profit from keeping the house, 
morn, or place, and allowing games of < hance 
to be played therein.—And where it was 
shewn that the only source of profit to a per
son in whose room a game of cards was 
played for money stakes was a small deduc
tion made ( with the eminent of the players, 
and not as a matter of right or a condition 
of any one being admitted to the game) 
from the total stakes u|»on the table at vari
ous times, for the ostensible purpose of 
paying for the refreshments provided, and it 
was not shewn that the total sum derived 
from such deductions was more than sulli- 
vient to pay for the refreshments, the audge 
refused to convict. Regina v. Sanders, 20 
<\ !.. T. 213.

Common gandng home — Keeping— 
Cofiriction tig police magistrate—Summary 
trial — Free stive fine—Power of Court to 
amend conviction. 1—The defendant was sum
marily tried before the police magistrate for 
a city and convicted for that he did unlaw
fully keep a disorderly house, to wit, a com
mon gami ’g house, at (specifying the place) 
and sent ced to pay a fine of $*JHO and 
"costs ol the Court." and. in default of 
payment, to 4 months’ imprisonment. The 
conviction having been removed into the 
Court of Appeal by certiorari : - IIelS, that 
the penalty imposed was beyond the statu
tory authority of the police magistrate; and 
that Parliament had not conferred on the 
Court the power to amend the conviction by 
lessening the amount of the fine ; and the 
conviction was quashed, but on condition 
that no action should be brought by or on 
behalf of the accused in respect of the pro
ceedings.—Construction and interpretation of 
sr. 220. 228. 721. 773. 774. 777. 781. HIM. 
of the Criminal Code. See the amending 
Art, 8 & !» Edw. Vil. c. !>.—7'Ae Ç‘wms v. 
Randolph. 4 Can. Crim. Cas. 165, and The 
Vuren v. Spooner, ib., 20!», followed. R. v. 
Shing (11»10>, 15 W. L. R. 714. 20 Man. L. 
R. 214.

Concealment with Intent to escape
—Attempt to commit offence not disclosed- 
l‘lea of “ guilty" struck out.]—Where the 
accused was indicted for “ concealing himself 
with intent to escape from the penitentiary 

Held, that, aa the criminal act constate in
an attempt to commit an offence, doing some
thing with intent to commit the offence is 
not necessarily siitlicient to constitute an at
tempt.—Where tlie accused pleads guilty to 
a charge, aud it is disclosed that the indict
ment alleges only a fact which might or 
might not, according to the circumstances, be 
sufficient to prove an offence, the plea of

guilty " w ill he struck out. Rex v. Labour- 
dette. s W. L. It. 402, 13 It. U. It. 443.

Conspiracy—Illegal trade combination— 
Criminal Code, s. 520 — Incorporated com
panies Acts preceding incorporation—Adop
tion after incorporation — Evidence as to

agreements to enhance pru • - and stifle com
petition—Sentence—Substantial fin-. Rea 
v. Master plumbers' d- steam Fitters' ('»■ 
peratier .!>.*<,(d- t'entral Supply \»nor., 7

u. W. R. 213.

Conspiracy -Illegal trade combination— 
Criminal Code, s. 520—Individual m- tubers 
of trade association—Convictions on pl-as of 
guilty — Sentences Extenuating eimmi-

•
tors—Fines Suspended sentences. /fix V. 
McGuire. 7 Ü. W. It. 225.

Conspiracy indictment. | — I lie de
fendants were i.idicted for unlawfully con
spiring and agreeing together and with each 
other to deprive m e W. <1. of the neev-suries 
of life, to wit, pro| er medical rare and nurs
ing. whereby hi- math was caused:- Held,
that this ..... .. did not charge the defendants
with ,i conspiracy to commit any indictable 
offence known to the law, and should have 
heeu quashed.—A Recoud count charged that 
the defendants did unlawfully - inspire and

the cure of W. <,. of a sickness endangering 
life, by unlawful nud improper means, thereby 
causing I lie death of tie said W. G. -Held, 
that this count was equally had, and was pro
perly quashed Rex V. <lüodfcllow, 11 (I. L 
It. 350. 7 U. W. It. 1)2.

Conspiracy - Offenci committed in one 
county ui'd trii d in another—Fra Me- ■litris- 
dirtion—Criminal Code, R. S. ('. 11)06, <. 
/.}(»’, ss. ,177. 653.1—On an information laid 
in the county of York, the aroused w »r« 
charged with numerous offences against the 
election law alleged to have tieen committed 
in the "county of York, and in the county of 
Middlesex, and at other places in the pro
vince unknown.” None of them resided, nor 
were found, nor apprehended in the county of 
York, but they were brought into that county 
solely by process issued under the Informa
tion. Itefore the sitting of the assize t’ourt 
in the county of York the accused surrendered 
to tin- sheriff of the county, and elected to 
he tried before the County Court Judge.— 
The grand jury returned a true bill against 
them. The offence, however, found to be 
established, and on which they were con
vie cd, was a conspiracy wholly entered into 
and wholly carried out in the county of 
Middlesex, with no overt acts outside that 
county :—Held, on a case reserved, that there 
was no jurisdiction io try the ease in the 
county of York, nud that the conviction 
should be quashed notwithstanding, s. 577 of 
the Criminal Code. R>x (/Gorman, IS O. 
!.. R. 427, 13 O. XV. It. 1180, 15 Can. Crim. 
Cas. 173.

Conspiracy — Preventing person from 
working at his trade — Sufficiency of evi
dence — Refusal to admit to trade union - 
Notification to employer- Discharge of work
man. Rex v. Hay, «"• <». XX". It. 470, 577.

Conspiracy — Restraint of trade.]—De
fendant was charged with conspiracy with 
members of the XYesteru l.umh. ;• Dealers’ 
Association and others in restraint of trade 
in lumber. ( »u one count he was found guilty 
and fined. Au appeal was dismissed. Under
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the various sut -sertlone of s. 408 of the Crim
inal ('ode it was unnecessary to allege in the
■ barge <.r prove an unlawful net «“ the object 
-if ihe conspirai-\ The trial Judge refused 
!<» order particulars and tried the twelve
ounta together: field. that this was discre- 

iionary <m his part, and there is nothing to 
indicate that his discretion was not properly
■ xereiwd. or that defendant was in any 
wav prejudiced. A charge of conspiracy 
with ■ rtain named persons and other un
known, or i-oine or one of them, is uot too 
indefinite.—The conviction of this defendant 
will nut Itv quashed because others are not 
convicted. As to objection that some of the 
evidence was inadmissible, there being 1,000 
pages of it. the Court held there was evidence 
on which the judgment could reasonably be 
supported. Meaning of “ unduly to prevent 
con.petition " considered. Her v. Clarke, 0 
W L. R. 243. I Alta. L. It. 358, 14 fan. 
Grim. ('as. 40. 57.

Conspiracy—Restraint of trade—Illegal 
combination Criminal Code, ss. '/Uti, .'/US — 
“t nduljf prevent or lenten competition" — 
Publie policy—Trial — Vamt rout counts in 
indictment — Particulars — 1 mendment — 
Conviction — Appeal — Evidence.)—The of
fences enumerated in s.-ss. (<it. (c), and (d) 
of s. 4!)8 of the Criminal Code are not gov
erned by the definition in <. 41 Hi, and it is pot 
necessary where a charge is laid under any 
of these sub-sections, to allege <»r prove an 
•* unlawful ” net.—It is within the discretion 
of the trial Judge to order particulars or not, 
and. where there are several counts, to dir
ect. whether they shall he tried together or 
not.—A charge that the accused “did con
spire with certain persons (naming them), 
and others unknown, or some or one of them.” 
is not too indefinite.—Where there are several 
counts in a “ charge ” or indictment for con
spiracy, and tlie accused is convicted on one 
count only, the conviction will not be quashed 
merely by reason of the fact that some evi
dence had been received that would have been 
inadmissible if the charge or indictment had 
been confined to the single count under which 
the conviction was made.—In any event the 
apiiellate Court can review the evidence to 
determine whether there was evidence on 
which the judgment can reasonably he sup
ported.—Discussion of meaning of words “ to 
unduly prevent or lessen competition.” and 
application to the special circumstances.— 
Semble, per Stuart. J.. that, if inadmissible 
evidence bearing upon the particular count of 
the indictment under which the conviction is 
made is improperly received, the conviction 
would !>e had ; but. as the appeal under s.

of the Criminal Code is in the nature 
of a rehearing, the Court, disregarding all 
such evidence, and looking only at the evi
dence clearly admissible, may form its own 
judgment on the guilt or innocence of the 
prisoner, and affirm or quash the conviction 
accordingly. Rex v. Clarke, 0 W. L. It. 24.*!, 
1 Alta. L. R. 358.

Conspiracy—Returning officer at provin
cial election— -Defrauding candidr.it- from be
ing returned as member—Defrauding electors 
and public by illegally obtaining return of 
member—Charge - - Particulars — Indictable 
offence—Criminal Code. ss. 304. 527. Rex v. 
Sinclair (N.W.T.t, 4 W. L. It. 374.

Conspiracy — Trade combination — 
Criminal ( ode, s. Construction—“ Un
due ” restraint—Conditions governing grain 
trade- Grain dealers’ associations—It y-In in, 
regulations, anil agreements ■— Restraint of 
trade—Regulation of prices—pooling receipts 
—Commission rule—Evidence- Rooks of ite
rator companies—Rejection.]—1. Section 40*; 
of the Criminal Code. It. S. C. 1000 c. 14*'». 
must be read along with s. 408, and. notwith
standing the absence of the word “ unduly ” 
from s.-s. I b) »f 8. 408 and its presence in 
s.-ss. (oI. (cl. and (</'. it is only such 
combinations ns contemplate the doing of 
unlawful acts that arc punishable criminally 
under s. 408 ( b I. although they ma.v to ■< 
limited extent restrain or injure trade or co 
metre in relation to a commodity which is i 
subject of trade of commerce, and the statute 
condemns only those restraints which are not 
justified by any personal interests of the 
eombiuiug parties, but are mere malicious 
restraints unconnected with any of their 
business relations.*—Gibbon* v. Metcalfe, 
15 Man. L. it. 583. Mogul Stcg/nship Co. v. 
McGregor, [ 18021 A. * . 25. Hopkins v. I in
ti d Stotte, 171 i C i: 594, and ( nitt . 
States v. Joint Traffic Association, ib. 508, 
followed.—2. Régulai ions made by the mem
bers of a grain exchange intended, and pri
marily operating, for the proper carrying on 
of their trade mid for the reasonable benefit 
of the members, are not a crime or an illegal 
conspiracy, even though indirectly, to son i 
ex" nt, they co restrain trade.—Steainc v. 
Wilst, 24 Q. R. D. 252. followed.—3. None 
of the cy-laws, rules, and regulations fol
lowing, adopted and enforced by the members 
of a grain exchange, although more or less in 
restraint of trade or commerce in wheat, can 
he said to he undue restraints so as to ren
der the members punishable under the Code:
— to l A by-law prohibiting the members 
from charging, on the purchase or selling of 
grain, less than one cent, per bushel as com
mission.— (b| A by-law prohibiting members 
from employing agents to buy grain at points 
where the volume of business was not suffi
cient to enable them to pay a salary of $50 
per month.—( c) A regulation forbidding 
members from buying track wheat at country 
points [luring the market hours on the Ex
change (0.30 a.m. to 1.15 p.m. > — (<fl An 
agreement amongst the elevator companies 
that, during a portion of each year towards 
the close of navigation, they would uot have 
more than 5.000 bushels of purchased wheat 
iu any one interior elevator at any one time.
— (et Au agreement between elevator com
panies for the pooling of receipts at certain 
points where, from a variety of causes, there 
was more elevator capacity titan the trade 
required, and the companies found it neces
sary. in order to cut down expenses and 
avoid raising the elevator charges, to adopt 
that agreement. — 4. The above mentioned 
regulations and acts complained of by the 
Crown, taken in connection with their sur
rounding conditions, made on the whole for 
a mere stable market the fullest values 
than if totally unregulated competition hud 
prevailed, ami so were for the public good. 
—5. The trial Judge properly rejected as evi
dence the books of elevator companies with 
which the accused did not appear to he 
connected. Rex v. Gage. 18 Man. L. R. 175, 
(I W. L. R. 19. 7 W. L. R. 5H4.
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Conspiracy Trad' combination — 
Criminal Code, s Ô20 Evidenet—lnrorpor- 
ait d companion—A eft preceding im orpnratinn 

Person.” 1—Held ‘ Osier find Meredith. 
JJ.A.. dissenting!, that upon an indictment 
of two incorporated trade associa lions for 
conspiracy in restraint of trade under g. 
52<i of the Criminal Code, the defendants 
were to he judged and condemned, if con
demned at nil. upon the acts proved to have 
been committed by them after incorporation, 
hut in weighing and estimating such avis 
the Court might look at the immediately or 
proximoiely antecedent acts of the individuals 
now comprising the corporation and direct
ing its operation ; and that, in this case, 
the acts occurring after incorporation were, 
in view of their history, origin, anil apparent 
purpose, sullicient to support a conviction.— 
Held, per (iarrow. J.A., that it was not a 
sou ml objection to the indictment that it 
would not lie against any corporation except 
those named in s. 520. nor that there must 
lie at least one natural person as distinct 
from a corporation indicted as a co-conspira
tor. -Held, ptr Meredith. J.A.. that the con
viction was bad because there was no evidence 
of any concluded agreement, legal or illegal, 
ou the pa it of one of the associations ; and 
also because such association was not within 
the provisions of s. 52<>, not being one of 
the corporations named : and the word " per
son " was there used in its ordinary sense, 
and not as including a company. Hex v. 
Hatter Plumbert it Steam Hitters Co-oper
ative Atsoe., !) O. W. R. 4fi0, 14 O. L. R. 295.

Conspiracy — Trade combination — 
Criminal Code, s, 520—Illegal agreements — 
1‘riees—Preference—Members of associations 
— Preventing competition — Conduct and 
participation in illegal agreements—Convic- 
tion — Penalty — Fine — Costs. Hex V. 
HeUiehael, 10 O. W. R. 2H8.

Conspiracy — Trade combination •— 
Prrvruttnft or lessening competition — Crim
inal Code. ». .520 ( d i—“ I'nduly ”—Convie- 
tion — Evidence justifying — 1 ssodation of 
traders—Constitution and by-lairs—Limita
tion of time for prosecution—Continuing of- 
ft nee—Appeal from conviction -Cross-appeal 
I’l/ Crou n. | Defendant was president of the 
Ontario Coal Association, an organisation 
having as its object the protection of its 
members against the shipment of coal direct 
io consuim rs by producers. Members agreed 
not to sell coal for less than certain fixed 
prices, and not to buy nor sell with dealers in 
coal who sold direct to consumer*, or who 
refused to maintain the prices fixed by the 
association. A claim for 50 cents per ton 
might be made against any member who made 
nny irregular sales of coal, and the mem
ber was to he expelled from the association 
<>n refusal to pay the penalty so fixed. A 
membership list and a non-membership list 
were published by the association, which was 
M-ut to their wholesale friends so they might 
lie on the lookout so as to guard against 
irregular shipments. There was evidence that 
«■"•il dealers in Buffalo had refused to sell 
«•"«I wholesale to non-members of the associa
tion in Ontario. Defendant was convicted 
under s. 520 l d \ of the Criminal Code, 
which enacts that every one is guilty of an 

c.c.L.—30

imiietable offence, etc., win» conspires, com
bines. etc., in unduly prevent or lessen com
petition in the production, manufacture, pur
chase. barter, sale, transportation, or supply 
of any article or commodity which may lie a 
subject of trad • or commerce. Defendant ap
pealed to 'lie Court of Appeal in the manner 
provided hv - 5 of 52 V. c. 41 : anil the 
Crown cross-apo» aled. seeking u conviction 
upon the i iher counts :—Held. ( 11 defendant 
was rightly convicted. Th«' plain object of 
the association was to restrict and confine the 
sale of coal by retail to its own members, and 
to prevent anyone else from obtaining it for 
that purpose from the operators and shippers. 
(21 The objection that the prosecution was 
too late, and was barred by s. (»3»> of the 
Code failed, as the offence was a continuing 
one (and if applicable to indictable offences 
it did not apply ' :—Held, the cross-appeni of 
the Crown should be dismissed, ns s. 5 of the 
Act only rpplied to an appeal from a con
viction. Hi X v. Elliott, 5 O. W II. M3, it o. 
L. R. «14S.

Conspiracy in restraint of wholesale 
grocery trade Yof fjuilty.1—Thi - was n 
prosecution under s. 4'.t< of the Code for an 
alleged conspiracy connected with trade and 
commerce. The indictment charged that de
fendants did unlawfully conspire one with 
the other and with some 20S named persons, 
firms and corporations, and with Mu several 
officers and members of th« Dominion XVhole- 
sale Grocers' Guild : (It to unduly limit the 
facilities in producing, manufacturing, sup
plying and dealing in sugar. toba’Pco. starch, 
canned goods, salt and cereals and other 
articles and commodities, being articles and 
commodities which are the subject of trade 
and commerce . (21 and to restrain and in
jure trade and commerce in relation to «meh 
articles and commodities : CD and to unduly 
prevent, limit and lessi-n the manufacture 
ami production of such articles and commo
dities ; (41 and to unreasonably enhance the 
price of such articles and commodities ; (5 • 
and to unduly prevent anil lessen competi
tion in the production, manufacture, pur
chase, barter, sale, and supply of such articles 
and commodities against the form of the 
statute in such case made and provided, and 
against the pence of Our T/ird the King.— 
The evidence shewed that the object of the 
Guild in seeing the manufacturers was to 
try to get. if possible, sufficient profit to 
deliver or market their goods without draw
ing upon the profits of other portions of their 
business. There was no evidence of the en
hancing of prices, no complaint by any con
sumer. no complaint h.v any retail dealer, but 
rather approbation:—Held, that (11 the de
fendants did not. nor did any of them intend 
to violate the law ; (21 nor did they or any 
of them intend to maliciously injure nny 
persons, firms or corporations, nor to com
pass any restraint of trade unconnected with 
their own business relations; (31 they were 
actuated by a bona, fide desire to protect their 
own interests and that of the wholesale gro
cery trade in general. As far ns intention 
and good faith, or the want of it. are elements 
in the offence, the evidence was entirely 
in their favour. Defendants are nor. nor is 
any of them guilty ns charged, but it is of 
the essence of the innocence of defendants
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ibai the privilege* which they seek to enjoy 
should I i M- O'i«'d to all person* and cor
poration.- who arc strictly wholesalers, 
whether th» v choose to join the (iuihi or not. 
R. \. Heckitt (15*10). l.'i H W. R. 440, 20 
<». L. It. 401. 1 O. W. N. 167.

Conspiracy to defraud /ndietment — 
Overt t*—A a me of per non defrauded — 
Prt limitary proof—H ifm x.< Uisercdiiing.]

In -m indictment charging a conspiracy to 
defraud, it is not necessary to set out overt 
a ' - 'i n< in pursuance ol 11 - Illegal agree
ment or conspiracy, nor is it necessary to 
name tie person defrauded or Intended to he 
defrauded. Refore the acts of alleged con
spira ors cun be given in evidence, there 
ought to he some preliminary proof to shew 
an u inn together, but it is not necessary 
that a conspiracy should first be proved. 
A party may no' introduce general evidence 
to impeach the character of his own witness, 
!>m lie nuiy go on with the proof of the issue, 
although tiie consequences of so doing may be 
to di-credit the witness. Rex v. Hutchinson, 
11 It. C. R. 24.

Conspiring to defraud by falsely In
creasing weights — Reserved ease — 
Qu-stion of corroboration Criminal < ode. ss. 
jf/}. HU').]—Prisoner was convicted on a 
charge of conspiring with one Morden by 
deceit and falsehood to defraud the Hamil
ton Steel A Iron Company, by falsely in
creasing tl,e weight of scrap iron sold to 
lie ompany. The trial Judge stated a case 

under ss. 1014, 1011, of the Criminal Code 
for tiie opinion of the Court of Appeal. The 
questions reserved were: ( l i Had the Judge 
power to convie! the prisoner on the evidence 
of au accomplice aloneV (2 * If not, was 
there sufficient corroborative evidence?—lit Id, 
that the questions should he answered ad
versely to the détendant and the conviction 
sustained. In rr !leunicr, flKîMI 2 Q R. 
41.1. and R. v. Tate, 11<K*8| •_* K. R. IN*. 21 
Cox i$1*3, followed. /?. v. Warren (1000), 2 
Cox 104. 21 T. L. It. 6315. not approved. 
R. v. Iteekwiek ( 1H11I-, H I C. C. P. 271. 
specially referred to. R. v. I'rank (1010), lti

Conversion of chattel by tinder----
Pawning—Criminal intent — Question for 
fury.]—The prisoner was convicted of steal
ing a watch. The evidence shewed that he 
found the watch, and a few hours afterwards 
ou the same day pawned it for a small ad
vance. The Judge told the jury that, if the
prisoner found the watch, and afterwards
disposed of it to his own use, lie was guilty 
of theft : ii made no difference whether he 
discovered the owner or not. He also told 
them that the raising of n temporary loan on 
anything found constituted a theft. The fol
lowing questions were reserved for the opin
ion of the Court :—1. If the prisoner found 
the goods and afterwards disposed of them 
to hi- own use was he guilty of theft ? 2.
Does the raising of a temporary loan pn 
anything found constitute theft ? In answer 
the Court said : “ Not necessarily ns n mat
ter of law. Whether or not the conversion by 
the finder to his own use of goods found by 
him is a guilty conversion is a question for 
the jury, upon consideration of all the oir- 
cutnstnnces. The direction of the

Judge to the jury in this case was equivalvii 
to a direction that as u matter of law the 
accused was guilty ; the finding was llivi- f ire 
rather a finding by the learned Judge than 
by the jury, and for that reason cannot 
upheld.” Regina v. Slavin, 21 C. L. T. II

Conviction for murder Refus !
trial Judge to state t ase for Court of l /»/»...’ 
— Intox nation of prisoner — Leading n 
lions—Charge to jury -Motion for leave t-. 
appeal.]—Prisoner convicted of murder ma 
applica ion o 1rial .1 udge restn 
lions for the opinion of the Court of Appi ■ 
as to the effect of the alleged stale of ic 
cation of prisoner when lie commit ted le 
deed, and as to alleged leading question- 
also us to other matters arising from tie 
charge to the jury. Trial Judge held. lit*. 
W. It «ISS. 1 o. W. X. 1ST. that the applies 
lion should be refused. Prisoner then mm ; 
for leave to appeal to tie- Court of Appeal1 
—Held, that all the objections rclh-d upon 
were groundless and the motion must re
fused. Rex v. Kpinelli (11)001, 14 O. W !! 
1237. 1 O. W. N. 246.

Conviction for murder- Reserved ease 
—Evidence.]—Prisoner was convicted of mur 
dering one Sinioff. Motion was made for 
the discharge of the prisoner on a resen 
ease by Riddell. ,1. The questions re-orv. i 
were : “ Was the evidence of statements mad 
by the prisoner at the police station properly 
admitted?” And. “ should there be a 11• • a 
I rial because of wrongful admission of tie 
said evidence, <>r any part thereof?"— II> Id. 
that the questions should be answered ad
versely to the prisoner and the conviction 
affirmed. Rex v. Steffoff, 14 (). W. It. 1233.
1 o. w. N. 260, 20 O. !.. It. 103

Conviction of minor - Rentals — Re
ligious faith — Plate and term of imprison 
ment. |—The defendant was convicted before 
a magistrate for theft, and was sentenced to 
be imprisoned in the Halifax Industrial 
School for three years. By the Criminal 
Code, s. 10, the punishment for such an of
fence when the accused is under sixteen is 
imprisonment for not more than three months 
in tiiv common gaol ; but by 68 V. c. 37 
34 (D.), any boy, being a Protestant and ■ 
minor apparently under sixteen, convicted 
in Nova Scotia and liable to imprisonment, 
may lie sentenced to he detained in the 
school for not less than two and not more 
than five years :—Held, that it was not nc<v- 
sary in the conviction to recite the age "f 
the defendant or the opinion of the magis rai
ns to his age; the power of determining the 
apparent age being given exclusively to the 
magistrate, it should be assumed that lie 1ms 
exercised it • the age of the accused and 
whether he is or is not a Protestant need 
not be inquired into on the trial of the of 
fence, hut would form a subject of inquiry 
after conviction and before sentence. Regina 
v. /iris#, 33 N. S. R. 43.

Defrauding creditors — Evidence 
Admissions—Depositions of defendants <-,i ex 
amination in aid of , x cent ion—Admissibility 

-Order for examination —Privilege—Canada 
Evidence Act. Ret v. 1 an Meter ( N.W.T.). 
3 W. L. R. 416.
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Dissuading witness from giving evi

dence— < 'ouri nf revision - ('ham—Amend
ment—Criminal (’ode \ttcmpting in ob
struct justice. Rex V. Lake (X.W.T, i, 3 W.
l r.. 2U.

Distributing obscene printed matter
Criminal Code, s. /?.'# mm A" -ion , ,,f 

content*—Meaning of “ obsrem.”} Case re
served under s. 743 of the Criminal Cod" 
|‘ris.liter wns indicted under s. 17!I ( «U fur 
distributing obscene printed matter. “To the 
Vuhlir : Tlie Kvil I’xposed ; The Pint attains! 
Prince Michael Revealed." The Judge found 
the offence proved is charged, and reserved 
the following points for tlie opinion of the 
Court of Appeal : 1. Is the printed matter 
complained of obscene within the meaning of 
s. 170 (a) of the Criminal Code? 2. Did the 
prisoner, without lawful excuse, distribute 
such obsecne printed matter? Held, affirming 
the conviction, that the word •’obscene,” ns 
used in s. 170 (<i) mentis the doing of any 
ind‘cent net in a publie place ; s. 17'.» (hi. 
publicly exhibiting any disgusting object ; 
and s, 180 (cl. transmitting by post 
any letter or ci renin r concerning schemes 
devised or intended to deceive the public, or 
for the purpose of obtaining money, under 
false pretences. This part of the Code strikes 
at conduct involving sexual immorality and 
indecency, and it is in that sens.- that the 
word i used in IT1». The **hole of the 
printed matter, disgusting as it is, is sot forth 
in I'nited State* v. Mali*. .11 Fed. Rep. 41. 
Her \. Ileanr, 3 () \V It. 102. 0 O. L. It. 
418.

Disturbing public meeting — Muni-
t'il>al election Criminnl Code.] — Article 173 
of the (’riminnl Code, which declares it an 
"ffpiv *o disturb, interrupt, or disquiet any 
assemblage of persons met for religions wor
ship. or for any moral, social, or benevolent 
purpose, by profane discourse, by rude or 
indecent behaviour, or by making a noise, 
does not apply to a meeting of electors called 
by "in* of I lie candidates during a municipal 
«lection. Articles 204(1 to 20G4. It. S. Q., 
sufficiently provide for the preservation of 
order at public meetings other than those 
mentioned in Art. 173. Criminal Code. Rex 
V. Lavoie, 21 Que. S. (’. 128.

Disturbing religions meeting — Com- 
'Li t amounting to. | A person who enters 1 
hall, leased by a religious association or body, 
while n meeting for religions worship is being 
h"Id in it. under the direction of officers of 
'h" association, and addressing himself to 
the assemblage, says lie is a Catholic ami a 
French Canadian, as most of them arc. that 
they should not stay where they are. and calls 
upon them to leave, is guilty of the offence 
of disturbing a religious meeting under s. 173 
Criminal Code. Moore v. Gauthier, ] 1 Que. 
K. It. ,m

Drunk and disorderly -Breaking win
dow*—Conviction — Fined $80 and eo*t*— 
Magistrate exceeded jurisdiction Conviction 
quashed—Criminal Code, **. 238, 2d!), .7.1/1— 
Amendment — Costs.] — Magistrate fined de
fendant $.80 and costs for being drunk and 
disorderly by breaking windows.—Rritton, J„ 
held, that magistrate exceeded his jurisdic
tion. for, under the Code. s. 238. the line is 
only $f>0. and under s. the fine is only

$2<t. and a further sum mu exceeding $20 as 
reasonable compensation for damages Not

No order as to costs. If, y /,aw»on 1 11)11 1,
18 I » W. R. 102. 2 O. W. N. «48.

Enibeiflenient- Case stati d a* a j,r .
■

t [> • - i 'nil charge*—Cadt **. S', > 8.7.1,
;s' ‘ '1 • v ,h‘. sd '/. Sd'l. 8J4.I—Defi-nilnnt was 
brought to trial before the Judge of the 
C" mty Court for District No. 2. rI*anted with 
having, between certain dates, while aetim- 
•is cashier in the freight and express office of 
the Halifax and South Western Railway, 
received various sums of money for which
he was lseiud to ...... ... and pay ov.-r. but
a< to wliich lie unlawfully and fraudulently 
converted the same to his own use.—Objection 
was taken on the part of d- f« udam. tier 
each taking constituted a separate offence, 
and the prosecuting conns. 1 thereupon, by 
leave of the Judge, amended by substituting 
separate charges covering tlie amount speci
fied in the original charge. — 1 >«*fi*ndant 
pleailed not guilpv to each of said charges, 
and was tried upon «lie firs' charge and 
found guilty of fraudulently no* accounting, 
but acquitted ns to so much of the charge ns 
related to failure to pa v. The prison ««• was 
sentenced to one week's imprisonment on the 
first charge, and tin1 hearings of the r -imining 
charges were adjourned until tlie 27th Nov
ember. when the learned Judge directed the 
prisoner to In* tried at the same time upon 
1 he 115th 2!Hh, and ::8lh charges :—Held. 
overruling objections taken on the part of 
tlie prisoner that (lie charge was sufficiently 
and legally set forth, it being dear that ii 
was the object of the Cod'. (Code s. 832. 
s.-ss. 2. ."> : s. s'::. 2: s. S.ït and form
G4) to do awnv with nil ti'chnical objections 
of this character, and that th«> count or 
chann* should ho .valid provided it was 
sufficient to indicate to tin* accused clearly, 
tlie offence with which in* was charged : — 
Held, also, that in view of ss. 831. 831). 834. 
and other sections conferring upon tin* Judge 
ample power to amend and to substitute other 
charges, tin* trial Judge had power to amend 
the original charge in the manner above 
set out :—Held, also, that the rules in the 
(’ode regulating procedure under th<- Speedy 
Trials Act, so far as applicable, give the pro
cedure in trials before the County Court 
Judge especially ns regards the sufficiency of 
the charges and tin* evidence, and in «lint 
view the provisions of section Soft and fol
lowing sections on tin* subject must govern 
hint :—Held, also, finit in tin* present case, 
the Judge bad full authority to try the 
whole (13 charges together, and that section 
837 merely rest rioted fiis power in cns«*s of 
theft except for special cause when alleged 
to have been committed within six months : 
—Held, also, that as the charges numbered 
K». 28 and 38. shewed on their face that they 
were in no respect identical with the first 
elmrge upon which the prisoner wns tried and 
convicted, hut were for the theft of a dif
ferent sum at a different date, the pleas 
of autrefois acquit and autrefois convict, 
which were disalloxvi-d by the Judge, could not 
Invo in any way availed the prisoner:— 
Held, also, that tin* three several charges 
upon which the prisoner was tried were to 
la* regarded only as separate counts of one
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general charge, namely, the continuous em
bezzlement of . ii* y from I In* on** corporation 
during a spt-cilied period. and that it was 
therefore competent for the Judge to try the 
prisoner upon all at the same time. R.

« ru**. i:t X S. Ij *; K I* it. 414. 11 
Can. Crim. Cas. 171.

Extortion — Accusation — Information.] 
—The word “ accuses *' in s. 405 of the (Crim
inal (’ode, providing for the punishment of 
any one who. with intent to extort or gain 
anything from any person, accuses that per
son or any other person of certain offences, 
includes the accusing of a person by laying 
an information under s. 558 of the Code. 
Regina v. Kempcl, 20 C. L. T. 170, 31 O. R. 
031.

Extradition Fugitive Offenders Act- - 
Forgery—Theft— Evidence—Primo fade case 
—Presumption—Identification— Judicial no
tice of statute. Ur Rowe, 2 O. XV. R. 9(12.

Extradition. 1'arent stealing his child 
Foreign law—Divorce- -Collusion—Contempt 
of Court. Hr Watts, 1 O. XV. R. 129, 133.

O. L. I?. 279. 308.

False pretences — Evidence, — .l</mi**i- 
bility. | On an indictment charring the ac
cused with having obtained goods by false pre
tences from a company named, with intent to 
defraud. <o soon ns it has been proved that 
he did the act charged, evidence of falsi* re
presentations made to person* other than tin- 
president and general manager of such com
pany. on other and distinct occasions, is ad
missible. to shew that the accused, at the time 
he made the false representations to the pre
sident and general manager of the com
pany, on whose information the prosecution 
was brought, was pursuing a course of simi
lar acts, and to prove guilty knowledge of 
the falsity of the pretence charged in the 
indictment and the intention with whiek the 
net charged was done. Hr* v. Komiensky. 
12 Que. K. It. 403, 7 Can. £r. Cas. 27.

False pretences — Fraudulent intent — 
Demand by third person.} ■ A person who 
«loes not otherwise make a false representa
tion himself, but who is present when it is 
made, knows it to be false, and gets part of 
a sum of money obtained by such false pre
tence, is guilty of obtaining such sum of 
money by false pretences. Regina v. Cadden, 
20 C. L. T. 185, 4 Terr. I* It. 304.

False pretences — Fraudulent intent — 
Demand by third person. |—O’K.. in the pre
sence of the prisoner, made a statement to 
the complainant ns to the amount due by 
her upon an execution, which was false to the 
knowledge of both O’K. and the prisoner, 
and was made with the fraudulent intent on 
the part of both to induce the complainant 
to act upon it, and by reason of this state
ment the complement paid O’K. in the pri
soner’s presence a sum of money, part of 
which O’K. gave to tin* prisoner : - ID Id, 
that the statement was a false pretence within 
the meaning of s. 358 of the Criminal Code, 
and that the prisoner was liable to conviction 
for it, although he did not actually make it 
himself. Regina v. Cadden, 20 C. L T. 
185.

False pretences — Obtaining et< ■ utwn 
of " valuable m . urity " Lien note. |- Xn "r 
dinary ** lien note " i< a " valuable security" 
within the meaning of s. 3tk> of the Criminal 
Code. R,x v. Wagner, 5 Terr. !.. It. ID

False pretences Obtaining goods > 
lawfully—Sale of lurid gi>od*—\aturt of ,/ 
/eiiiv.l—Where the defendant hired a biey. |. 
of the value of $20, representing that h< 
wished to use it to go to L„ for the purpose 
of visiting his sister, and. instead of ' 
turning the bicycle, sold it to C. : Held, 
that evidence which shewed these facts was 
not sufficient to support a conviction for ha* 
ing “ unlawfully, and by false pretence*, 
obtained from L one bicycle, of the value " 
$20," the prosecutor not having been indue I 
and not intending to part with his righ. 
property in the goods, hut merely with tie 
possession of them, and there being no rep:. 
Mentation as to a present or past matter 
fact. Rex v. None, 3tl N. 8. It. 531.

False return Rank Aet IndidmentA
■—In an indictment under the Bank A' \ 5.; 
X’. e. 31. ss. 85 and 99, for making n wilfully 
false and deceptive statement in a return, it 
being sufficient in indictments to charge in 
substance the offence created by the statute, 
and clerical errors or faulty grammatical con
et ruction not \i;i.uiur thi indict 
allegation that the defendant unlawfully .... 
and sent to the Ministt r of Finance and IV 
ceiver-Ueneral a monthly report of and c u- 
ceruing the affairs of the bank, adding, hv 
way of paraphrase, to characterize the term 
" monthly report," the words, "a wilful, 
false, and deceptive statement of and con 
corning the affairs of the said bank," and 
finally, that suvh monthly report was made

ith intent to deceive and mislead.—suffi
ciently sets forth the ingredients of tlie of
fence : and the indictment was maintained. 
Rtgina v. Weir, 8 Que. Q. B. 521.

False swearing — Statutory déclarai 
—So allegation of intention to mitlead - 
Amendment of eharge— Authority to make d< 
elaration—Withdrawal of election to be true 
by jury — preliminary inquiry on several 
charges against different defendants \d- 
viissibUity of statement of aeeuned made upon 
oath. |—The defendant was charged for t! i 
in a certain statutory declaration le <i . 
falsely, wilfully, and corruptly declare to Un
truth of certain facts, setting them mr. 
Upon objection before plea the cliarg* was 
amended, on the application of the Frown, 
by adding an allegation that the defendant 
was duly authorised to make the declaration, 
but th,»re was no allegation that it had been 
made with intent to mislead :—Held, that no 
allegation of intention to mislead was nee*- 
sary ; that the amendment was properly al
lowed ; and that the charge was sufficient in 
point of form —Held, further, that s. 20 of 
the Canada Evidence Act, 1893, authorised 
the making ns well as the taking of the de
claration.—Tin* defendant pleaded to dé
chargé before amendment, and elected to la- 
tried by a Judge with the Intervention of a 
jury. Upon being called upon to plead to the 
charge as amended, he sought to alter his 
election and to be tried by the Judge alone. 
This was refused :—Held, that the refusal 
was justified.—The declaration in question 
had been made by four persons, commencing.
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"We,” and setting out the names of the 
declarants, but there was no statement that 
it was made jointly and severally :—Held. 
that, the defendant having signed it. there 
was no reason why he should not be taken to 
have made it of his own personal knowledge. 
—The evidence at the preliminary investira- 
loi was taken on an Information ai ainsi 

tiie defendant at the same time as upon sep
arate informations against two of his co- 
declarants :—Held, that the defendant was 
properly charged upon such evidence. — 
The defendant at the preliminary investiga
tion. after being cautioned, requested that he 
should he sworn, and made his statement 
upon oath:—Held, that such statement was 
properly receivable against him at the trial. 
I{oilma v. Skelton, 3 Terr. L. R. «18.

False trade description. )—The defend
ants by an advertisement in a newspaper 

. i : tain tea seta aa " quadruple 
plate.” stating that the regular price thereof 
was $12 a set. hut that they would he sold 
for $ti. The purchaser of one of the sets, 
before making his purchase, inquired, and 
wa informed, that it was one of the tea-sets 
advertised, and that the advertisement could 
he relied upon :—Held, that the use of the 
words " quadruple plate” in the advertise
ment was an application of a false trade de
scription, in that such goods could not pro
perly be described as such : and that there 
was evidence to shew that the advertisement 
applied to these goods. Regina v. T. Eaton 
Co., 20 C. L. T. 3. 31 O. R. 270.

Falsifying bank return—Hank Act, 8. 
r,.: Knowledge of fajsity—Presumption.]
A local manager of a bank was prosecuted 
under s. 153 of the Rank Act for signing a 
false statement in the government returns:— 
IIdd, that it must appear that the accused 
knew that lu* was signing a false statement 
and the signing does not afford a presump
tion juris et dc jure of wilful intent or guilty 
knowledge. Hex v. Browne, 14 Can. Grim.
« us. 247.

Forcible entry lbtence of actual force 
—Evidence — Previous contradictory state
ments — Relevancy of.]—Held, that, on a 
charge under s. 89 of the Criminal Code, 
181)2, it is not necessary to shew that actual 
force was used in effecting the entry :—Held, 
(Harvey, J., dissentiente), that evidence of* 
a previous contradictory statement by a wit
ness cannot be given where the matter with 
which such stum •«■nt deals is merely vollat- 
erul to the issue. Rex V. Walker, 4 W. R. 
288, U Terr. L. R. 27(1.

Forcible entry—Criminal Code, t. 103— 
Absence of violence.]—The gist of the offence 
of " forcible entry,” under s. 103 of the Crim
inal Code, is not the making of such an 
entry as would constitute merely a trespass, 
but consists in the entry being accom
panied by circumstances of violence or terror 
likely to cause a breach "f the peace or rea
sonable apprehension thereof ; and where it 
appeared by the evidence that the accused 
effected an entry into the premises alleged by 
the complainant a to be in their occupation as 
tenants, but that such entry was effected 
without any circumstances of terror or vio
lence which would constitute a forcible entry 
within the meaning of the Criminal Code,

he was acquitted R. V. < ampey (1910), 15
W. L R. H66 Alta. L. R.

Forgery — .1 pplication for reserved case
I - >n , of juror -Comment by 'rial Judge 

—Ecid(n<c of other forgeries—.Vetc trul — 
Substantial wrong or miscarriage |—On the 
trial of the defendant on an indictment <1: rg- 
ing him with the forgery of two promis-ory 
notes, the defendant having been found guihy, 

... : pplU d for -fi thi fol
lowing grounds :—(o I Recause one of the 
jurors was absi nt from the Court room at a 
time when a witness gave evidence of havi ig 
seen the defendant at a previous trial write 
a number of names on a sheet of paper, t b) 
Because in the «ourse of his address to the 
jury the trial Judge commented upon the 
failure of the defendant to produce a witness. 
S., and said that in the interests of truth 
and justice he should have done so. (c) 
Iteeause certain notes other than those act 
out in the indictment having been received 
in evidence, for certain purposes, the trial 
Judge did not tell the jury that these other 
notes could only be regarded for the purpose 
of shewing that the notes set out in the 
indictment were intended by the prisoner to 
be acted upon as genuine, and that they must 
disregard them for all other purposes. The 
reserved case applied for having been refused 
and an appeal taken, the Court was equally 
divided:—Held. pi r (ira ha in, E.J., Towns- 
hond. J.. concurring, that n case should be 
stated for the opinion of the Court. Per 
Russell, J.. I/Ongie.v. J.. concurring, that the 
points mentioned were within the provisions 
of s. 74(1 (ft of the Code, and there having 
been no substantial wrong or miscarriage 
which would lie ground for a new trial, the 
appeal should not be allowed. Regina v. 
Corby. 30 X. S. R. 330. and Rex v. Hill, 30 
N. S. R. 253, discussed. Rex v. McLean, 39
N. S. R. 147, 1 E L. R. 334.

Forgery — Conviction by magistrate — 
Stated (asc—Evidence — Authority to sign 
cheque-—Denial of. |—Magistrate convicted 
Walker of forgery Evidence shewed Walker 
was son-in-law of Sproule and lmd on sev
eral previous occasions signed Sproulr’s name 
to cheques nml that Sproule had honoured 
them. Sproule denied Walker’s authority to 
sigu his name. Magistrate reserved for opin
ion of the Court of Appeal the question of 
" Was it competent for me upon the evidence 
to hold that Walker had no authority to sign 
Sproule’s name?" Court of Appeal answered 
in the affirmative. R. v. Walker (1910), Iff
O. W. R. 62.1, 1 O. W. N. 90S.

Forgery — Corroîiorofion.l — Where a 
prisoner is charged with forgery, by writing 
three false signatures, as indorsements, on 
the hark of a promissory note, and each of 
the parties whose signature is thus made to 
appear, swears that it is not his and is a for
gery. there is the corroborative evidence re
quired by s. ($84 of the Criminal Code, to 
make good a conviction. Houle v. Rex. 15 
Que. K. R. 170.

Forgery — Haring forged documents in 
possession—Criminal Code. s. .\.]0—Evidence 
shewing guilty knoirlcdn- \dmission made 
to police officer—Admissibility — Onus—Ver
dict of Judge—" Forged note "—” Counter
feit token of value "] - -The prisoner was con
victed in a County Court, under the Criminal
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<’»de, s. 430, on a charge of having unlaw
fully nnd without lawful authority, or excuse, 
had in his custody and possession two forged 
hank notes for the payment of $10 each, well 
knowing them to 1>< forged. One of the 
witnesses called on behalf of the prosecution,
11.. testified that the prisoner one day shewed 
him a bill or note something like those in 
evidence < proved to have come out of the 
prisoner’s possession) nnd that he then told 
the prisoner it was no good. Another wit
ness, I*., stated flint, the day before the arrest, 
he Imd gone shooting with the prisoner, who 
said lie had something to shew him when they 
got out of the woods, and that that evening 
he went to the prisoner’s house and the 
prisoner there gave him two bills. Other 
evidence established that these hills, which 
were paid over by I*, to O. and M., were 
both forgeries:—Held, that there was ample 
evidence in the dealings between the prisoner 
and IV, and in the conversation between pri- 
• oner and l!.. i" prove the prisoner’s kimw-
ledge that the documents he was handling 
were not genuine, and to justify the Judge 
iu finding the prisoner possessed of the guilty 
knowledge required by s. 430 of the Code.

At the trial evidence was given of a con
versation with the prisoner in the presence 
of the chief of police, in which the prisoner 
said that lie got the bills in question from
5., and that he gave them to I*. :—Held, 
that the onus was upon the prosecution to 
esiablisfa that the statement in question was 
entirely free and voluntary, and that it was 
not sufficient for this purpose that the offi- 
eer should swear to it, but he should have 
negatived possible inducements by hope or 
fear which would have made statement 
inadmissible. Hut that the ret tion of this 
evidence did not necessarily influence the 
Judge’s decision in reference v- the other 
evidence, the Judge having staled the evi
dence on which lie based his judgment, and 
that evidence being sufficient.—A verdict 
by a Judge, in this particular, is different 
from the verdict of a jury.—At the trial 
evidence was given in relation to one of "the 
bills In question, shewing it to lie a counter
feit or forgery, purporting to be n $10 bill 
"f the ltimk nf Montreal: //>/(/. that the 
document was a “ forged note " and was such 
a document ns is contemplated by s. 430 of 
the Code.—Semble, it might also he a “count
erfeit token of value ’’ under s. 430. Rex 
v. Tutiy, 38 N. 8. It. 186.

Forgery of note — Code a*, H52, S53, 
i>!6—Incomplete document Indictment aided 
by verdict.]—Defendant was tried nnd con
victed under an indictment charging him with 
the forgery of a promissory note. The evi
dence shewed that defendant signed a ficti
tious name to a blank form of note and de
livered it to a merchant in payment for 
goods. The blank form bore only the date, 
and the words $14.00, in the upper left hand 
corner, and the name of the payee, the 
amount payable, the period of time for which 
the note must run, the due date, place of 
payment, etc.—Held, per Drysdale, J., Ixmg- 
loy, J., concurring, that the indictment con- 
uiiiied sufficient detail to give the accused 
reasonable information as io the act to be 
proved against him and was good under the 
Code. ss. 852. 853.—Also, that the question 
whether, in view of the fact that the instru
ment signed was not a promissory note, the

conviction was rightly made, was not open 
to the prisoner, the trial Judge having in his 
discretion refused the application made in 
him after the trial to reserve the point, and 
tlie only jurisdiction of the Court to grant 
leave to appeal and order a case being under 
s. 1015. which is confined to refusals occur
ring during the trial.—Also, that the point, 
even if open, was not well taken, the offence 
being complete under the Code. s. 400. even 
though the document in relation to which tin 
offence was charged was incomplete. —Also, 
that an indictment charging a crime de
fectively is aided by verdict.—Per Russell. 
J., ihat defendant, under the indictment, 
could not be legally convicted, but that the 
defect in the charge, living amendable, was 
cured by verdict. Per Meagher. J., that in
asmuch as the document in relation fo which 
the offence was charged was not a promis
sory note, there was error and the verdict 
could not cure it. If. v. Had (10081, 43 Y 
8. It. 53.

Fortune telling Criminal Code, *. .‘f%\ | 
—Deception is an essential element of the 
offence of “ undertaking to tell fortunes " un
der s. 39ft of the (’riminnl Code : and to ren
der a person liable to conviction for that 
offence there must be evidence upon which 
it may he reasonably found that the person 
charged was. in so undertaking, asserting or 
representing, with the intention that such 
assertion or representation should he believed, 
that he had the power to tell fortunes, with 
the intent in so asserting or representing of 
deluding and defrauding others. In this case 
the evidence set out in the report was held 
to be sufficient. Retr v. Mareott, 21 ( *. !.. 
T. 431, 2 O. h- R. 105

Fraudulent packing— Conviction for — 
Fruit Mark* Act — “ Fared or shewn *ur- 
face.’,]—The mere having in possession for 
sale packages of fruit fraudulently packed 
within the meaning of s. 7 of the Fruit 
Marks Act, HUM. 1 Kdw. VII. c. 27 <I> >. 
is an offence thereunder, though no one is 
imposed on thereby nor any fraud intended 
Semble, that the “ faced or shewn surfae, 
within the meaning of the section, is not 
limited to the branded end of the package. 
Rea v. Jame*. 1 O. W. It. 520, 22 ( I. I 
:m. 4 O. L. It. 537.

Fraudulent, removal and conceal
ment of poode — Indictment — Hate of 
offence—Kvideni e of *imilar acta — Judge* 
• barge.]—The accused were convicted by the 
jury at the trial on a count for concealing 
certain household goods for the purpose of 
defrauding the insurance company hy which 
they had been insured, hy representing that 
they had been destroyed by fire, nnd collect
ing the insurance money upon them; also on 
a count which alleged a removal of the goods 
on <>r about the 11th September, 1900 for a 
like fraudulent purpose. Roth counts were 
framed under s. 354 of the Criminal Code. 
1892. Evidence was given at the trial ah» ' 
ing the removal of some of the goods in ques
tion on the 13th August, 1900, nnd of others 
on the 11th September, and in his charge to 
the jury the trial Judge did not distinguish 
be: ween the goods removed on 13th Angus', 
and those removed oti lltli September, but 
left the case to them in such a way that tin y 
could convict on both counts or on either of
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them ns to both sets of goods. In stating 
a ease, the Judge certified thin. in his opinion' 
the evidence of the removal of goods on the 
l.'ith August materially influenced the verdict 
of the jury :—IIrid. that the conviction of the 
accused on the count for concealment was 
right and should he affirmed, but that, al
though the evidence of the removal in August 
was probably admissible for tin- purpose of 
shewing a criminal intent in the September 
removal, yet the conviction for the removal 
should be set aside, on the ground of mis
direction by the Judge in telling the jury that 
they could convict for the removal in August, 
as the trial might not have been a fair one. 
Hit v. Hunt, 22 (*. L. T. 68. 13 Man. L. It. 
BM.

Fraudulent sale — Fraudulent conver
sion—Indictment.| — The defendant was in- 
dieted for theft. The indictment set out that, 
being intrusted by E. It. II. with a power of 
attorney, he did fraudulently sell certain bank 
shares belonging to said E. It. H„ and did 
fraudulently convert the proceeds of the sale 
to a purpose other than that for which he 
was intrusted with the power of attorney. 
After the conviction the defendant moved in 
arrest of judgment because it was not stated 
in the indictment that the power of attorney 
was for the sale, etc., of any prooerty, real or 
personal, as provided by Art. 309. Criminal 
Code. The Judge reserved the question for 
the decision of the Court of Appeal :—Held,
I. That the indictment was sufficient, it not 
being necessary to describe the whole power 
of attorney ; and. further, the alleged omis
sion was only a part omission, and any defect 
resulting therefrom was cured by verdict.—2. 
The fraudulent sale and the fraudulent con
version did not constitute two offences, but 
one specific offence, vis., that of theft. Regina 
I I'uUnn, lu (Jr, Q. B. 1.

Fraudulent sale of land -Subject to 
unregistered equity of redemption— Intent to 
{'fraud — “Privilege" — Criminal Code, t. 
42/. 1—J. VV. as security for a loan, gave de
fendant a deed absolute in form, which was 
registered. There was no entry on the régis 
try books shewing that J. W. had an equity 
of redemption. Defendant, knowing of this 
equity, granted said land to his brother, as 
alleged by the Crown, with intent to defraud
J. XV. within the meaning of s. 421 of the 
Code.- Court of Appeal held upon a stated 
case, that the wrong committed by defendant 
wa< well within that class of mischief 
which section 421 of the Code was de
signed to prevent but the language of 
that section failed to include an “ equity of 
redemption ” and defendant should be dis
charged. Meredith. J.A., suggested that the 
section would have been more comprehen
sive if the words “ estate, right, title or 
interest at law or in equity." had been 
added. R. v. McPevitt (1010). 17 O. V. R. 
864, 2 O. W. N. 390. O. !.. U. Can. 
Or. Cas.

Furious driving. 1—Application by de
fendant for leave to appeal from the convic
tion of a police magistrate upon the almve 
charge, the magistrate having refused to state 
a case, dismissed, there being evidence to 
support the charge. Knowing the motor was 
in hnil working order was an aggravation of 
the offence. I{. v. N'eager (1909), 14 O. XV. 
R. 418.

G >• milling: on Lord's Day — Playing
• aids for money in private places—Convic
tion -Motion to quash—S. V. . tO'i, 
s. 3. ! -Defendant was convicted, under C S. 
Ü. <*.. c. 104. s. 3. for playing cards, for 
money, in i private place, on the Lord's Day. 
and lined $'_■<> and costs. On motion !•> quash 
conviction.—Teptzel. J.. held, that although 
the Act interfered with a man’s freedom in 

link-
people moral by Act of Parliament, yet effect 
must he given to it. Motion dismissed with 

Hex v. Quick <1910», 17 O. XV K. 
2BO. 17 Can. Cr. Cas. «1.

Game Protection Act (B.C.), n 14—
" Hunt "—License — Pursuit without result— 
Construction of statute—Territorial jurisdic
tion of magistrate—Summary Convictions Act

Sc cl i"" 14 of ' he British 
Columbia Game Protection Act. n< amended 
by 9 Edw. XT I. <•. ‘JO. 8. makes it unlaw
ful to ‘‘at any time hunt, take, or kill any 
animal,'- without a license, etc. The defend
ant was convicted by a magistrate for that 
he did at a specified place and time “ hunt 
animals without a license.” etc. The defend
ant had no license. There was no evidence 
that he "hunted” in the sense that Do pur
sued any animal. The only evidence was 
that the defendant went out with a gun to 
look for deer hut did not find any:—Held, 
that the word “ hunt " in the statute means, 
to pursue some particular animal, and, the 
conviction not so stating and there being no 
evidence to shew such an offence, no offence 
was alleged or proved; and th< conviction 
should he quashed. — Semble, that certain 
other objections to the conviction were cur
able under the provisions of the amendment 
to the Summary Convictions Act. 02 Viet. c. 
69. s. I t li.e.) : Held, also, that tlv-re was 
no evidence to shew that tie* convicting ma
gistrate had jurisdiction, i •that the offence, 
if any, was committed in the electoral district 
of Pernio, beyond which his commission did 
not extend : and on that ground-also the 
conviction should lie quashed.—By s. 1t>3 of 
the Summary Convictions Act, as amended 
by the statute of 1899, upon an application 
to quash a conviction, if there is evidence to 
support it. it is to he affirmed or not quashed, 
and may he amended if necessary :—Held, 
that there was no evidence to support the 
conviction, and it could not be amended. R. 
v. Oberlander ( 1910), 13 XX-. L. It. 643.

Gaming— Keeping tommon naming house 
— Undent*- of offence — Occupant of 
premises.]—The evidence disclosed that two 
or three police officers saw several men in a 
stable sitting around a table, and one of the 
constables saw dice being thrown and heard 
somebody say “ eleven wins:" and a constable 
said that, when the police entered the place, 
the men tried to get out and scattered the 
money that was on the table, and that the 
prisoner was in charge of the money on the 
laide. The prisoner gave evidence on his 
own behalf, and also called witnesses to shew 
that tlie game they were playing was " poker.'' 
The prisoner said he saw no dice ; that he 
did not own the place, nor did he act ns 
banker at flic game. Two of the witnesses for 
the defence said that a game of "craps” 
(played with dice) was going on at the same 
time, hut in another room ; and another wit
ness for the defence said he had been in the
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place nr other times and had seen the pris
oner acting as hanker at gambling games 
there Held, that this evidence went Jo shew 
that the place was used as a gaming'house ; 
and had there been any evidence that the 
prisoner was the owner, lessee, or occupier of 
the premises, there was ample evidence to 
shew that it was a place used for playing at 
games of chance, ami so a common gaming 
house. Bm the prisoner denied being the 
keeper of I lie place, and. unless from the fact 
sworn to. that the prisoner was in charge of 
the money for the game, the evidence ns to 
the person who kept the place was as strong 
against any of the others found there ns 
against hlm : s*. V.XÎ and 1!»S of the Code. 
Rex v. huffy. 21 C. L. T. 477.

Goods nnder seizure -Innkeeper's lien 
—. t bandonment—Tender—Evidence. \ — An 
hotelkeeper who locks up the room of a guest 
containing the latter's luggage and effects, for 
non-payment of charges for board and lodging, 
and who notilies the guest thereof, and re
quires him to leave the hotel on the same day 
or pay the bill, thereby places the guest's 
luggage, etc., under "lawful seizure and de
tention.'' in respect of the landlord's common 
law lien : and tin* taking away of such luggage 
by tin1 guest without the landlord's authority 
is “ theft " under s. 306 of the Oiminnl Code. 
(But see now (13 V. c. 4(1, s. 3. sohed.). The 
landlord does not, hy afterwards granting 
permission to the guest to remove some speci
fied articles, and by allowing him free access 
to the room for that purpose, abandon such 
seizure and detention ns regards the other 
effects, and the owner who removes any 
luggage, ns to which the permission does not 
extend, is guilty of "stealing" the same un
der s. 301 of the Criminal Code. The fact 
that the amount in respect of which a lien is 
claimed is in excess of the amount legally due 
does not dispense with the necessity of a 
tender of the amount legally due, nor invali
date the lien. Circumstantial evidence of 
theft. Regina v. Hollingsworth, 4 Terr. L. 
R. 1(18.

Having stolen property in possession
—Knowledge of accused—Property stolen in 
foreign country and brought into Cn.nada.] — 
The full Court of Saskatchewan on Crown 
case reserved held, that the conviction must 
be affirmed, there being sufficient evidence to 
warrant the jury in concluding that the prop
erty had been stolen by the prisoner. Rex 
v. hull. 11 W. !.. It 21*2.

Housebreaking Hrcnkinn and entering 
Mindirection — Vnr triai,]—1The defendant 
was convicted under s. 410 of the Criminal 
Code for breaking and entering the dwelling 
house of I)., with intent to commit an assault 
upon W. The only evidence o'" the hrenliing 
was that. Immediately after the accused left 
the hotiM*. a window in the dining room ami 
one in the back porch were found wide open, 
sufficiently to allow a person to paVs through, 
that when the family retired on the previous 
night the window in the dining room was 
entirely closed, and the window in the porch 
open only a few inches and resting upon a 
can, and that plants growing below the porch 
window, whicli had not been disturbed the 
previous evening, were broken, ns if they had 
been trodden upon. Apart from this evidence 
it was left uncertain by which window the

accused entered. The trial Judge directed the 
jury that the lifting of the porch window 
from where it rested, as well as the lifting of 
the dining room window, was, under the Code, 
a “breaking" of the dwelling house :—//< Id. 
that the direc ion ns to the lifting of the 
poreh window was erroneous, ami that the 
conviction must he s»>t aside:—Held, that 
the prisoner should not be discharged, but 
that there should be a new trial. Rex v. 
Hum», 30 X. S. it. 257.

Householder permitting defilement
Code ». ..'ll- Evidence. |—The defendant, a 
druggist, brought to Ins store two young 
women, Both over 14 and under 18 years of 
age, where they were kept or invited to re
main until lie had carnal connection with on. 
and his clerk with the other. One of them 
went to the same place a second time ami 
there again had carnal connection with de
fendant, who paid lier therefor on each occa
sion:—Held, that defendant had committed 
the offetiee intended by s. 217 of the Criminal 
Code. Rex V. Ham (10001. 14 O. W. R. 
1215. 1 U. W. N. 247, 20 O. L. R. 01.

Illegal fishing — Fisheries Art — Evi
dence ( omplaint -Indefiniteness—Condition 
—hietrcHH—Imprisonment.] — Evidence that 
a person was seen oil the river in a cann. 
between ten and eleven o'clock at night with 
the appliances commonly used in illegal salmon 
fishing, is, in the absence of any explanation 
of the situation and where the charge is not 
denied on oath, sufficient to justify a convic
tion fur illegal fishing under the Fisheries 
Act. A complaint charging the accused with 
having been engaged in illegal fishing in con
travention of tin* Fisheries Act is too in
definite to support a conviction for Illegal 
fishing under the Act. Imprisonment may be 
adjudged under the Act for default in pay
ment of a penalty imposed without awarding 
a distress. Rex v. Eraser. Ex p. Dixon, Ex. 
p. Lennon, 3(1 N B. It. 100.

Illegal fishing -Order in eounal of Sep
tember !>th, UH Ht— Steam traxelinq — Thr>, 
mile limit — Offence — Conviction — Im
prisonment — Habeas corpus — practice - 
Right to rcrieir proceedings leading to iom- 
mitnient—Jurisdiction of magistrate — The 
Fisheries Act.] — Defendant was convicted 
under tin* above Act for using a steam traw
ler. operating a beam trawl with which to 
catch fish within the three mile limit. On 
return of habeas corpus proceeding*, held 
( 1 * that service of summons sufficient; (2) 
that charge of using or operating a pro
hibited vessel is one offence; (8) that the 
charge was sufficiently stated; (4) that on 
a hufiras corpus return only the legality, not 
the sufficiency, of the evidence can he con
sidered; (5) that ns the statutory conditions 
had not been complied with, the magistrate 
had no jurisdiction, and (0) that there had 
been an adjournment to a day not specified. 
Prisoner was discharged. R. v. Smith. 8 K. 
L. R. 33.

Illegal sale of mineral ere—Evidence 
of—Payment for siltur in ore—Price fixed 
upon quantity of silver - Criminal Code 
(1906), s. 4*4 (6l—Reserved ease. I --De
fendant, a saloon keeper in the Cobalt dis
trict. took silver ore over his counter, look 
it to Toronto where be sold it, and after a
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couple of weeks he was paid fur the value of 
the silver in the ore, amounting to about 
$10,000. lie was convicted of purchasing and 
selling silver ore. he not being the owner or 
agent of the owner of n mine and not being 
authorised in writing by the proper officer 
so to do.—Trial .Judge reserved a case for 
the opinion of the Court of Appeal a. to 
whether there was any evidence upon which 
a jury could properly find that the prisoner 
sold any ore containing silver or any un
smelted or untreated or unmanufactured, or 
partly manufactured silver within the mean
ing of s. 424 (6) of the Criminal Code 
(1906), as amended in 1909.-—Court of Ap
peal answered in the affirmative ami con
firmed the conviction. It. v. liarber (1910), 
10 O. W. It. M2. 1 O. W. N. 900.

Illegal voting — Municipal election* — 
Indictable offence — Information — Police 
magistrate — Mapdamus |—Voting In more 
than one ward at a municipal election by 
general vote, contrary to the provisions of 1 
Edw. VII. c. 26, s. 9 CO.), is an indictable 
offence, and mandamus lies to a poliee magis
trate having territorial jurisdiction, to compel 
him to consider and deal with an application 
for an information for such an offence. In re 
Rea v. Meehajt, 22 C. !.. T. 179. 3 O. !.. it. 
367, 1 O. W. It. 136, 248.

Ineeat—Attempt to commit—Evidence of 
child not under oath—Corroboration.] — De
fendant was convicted of the offence of at
tempting to commit iucest with his daughter, 
aged 7 years, upon the evidence of said 
daughter and another girl aged 4 years. The 
trial Judge reserved the following questions 
for the opinion of the Court of Appeal.—1. 
Was the evidence of said girls admissible?— 
2. Was such evidence sufficiently corrobor
ated?—3. Was a statement made by daughter 
to one Richard Iterihlaume, shortly after the 
attempt, admissible? 1. Did the Indictment 
disclose an indictable offence?—Held, Mere
dith. J.A., dissenting, that all questions 
should be answered in the affirmative. Con
viction affirmed. It. v. Pailhur (1909), 13 
O. W It. 73. 2w O. L. R. 207. 13 Can. Cr. 
Ca*. 339.

Incest—Evidence — Destroyed letters — 
Inferences - Misdirection—Substantial mis
carriage— New trial. Rex v. Godson, 1 O. 
W. It. 230.

Incest—Evidence—Proof of relationship.] 
—On a trial for incest, the only evidence 
against the accused was that of the child, 
a girl of 11 years, and of a woman who had 
known accused and daughter for some seven 
or eight months. The girl stated that the 
accused was her father and that for 7 or 8 
months the accused and herself had lived to
gether apparently ns father and daughter. 
This evidence was not rebutted:—Held, that 
this was not sufficient proof of relationship 
to justify a conviction. Iter v. Smith, 8 W. 
L. R. 1*4. 13 R. C. R. 384

Incest—Proof of relationship.]—On an 
indictment for incest, proof of the relation
ship of the accused to his alleged victim must 
he established according to the rules of the 
civil law. Regina, v. Garneau, 8 Que. Q. B. 
447

Inciting strike -Master and servant— 
Mining company — Industrial Disputes In
vestigation Act, mi—Construction of sta
tute — Excessive penalty — Amendment — 
Criminal Code. s. lld'i—Potcers of Court un
der Cost».]—The Industrial Disputes Inves
tigation Act, 11X17, 6 X- 7 Edw. VII. <-. 20 
(I).). provides for a reference, in certain 
eases, of disputes between employers and em
ployees to boards of conciliation and in
vestigation ; by s. 30 prohibits strikes or 
lock-outs “ prior to or during ” such a refer- 
,n<e: and by - declaret that “any per
son who incites . . any employee to go
or continue on strike contrary to the provi
sions" of the Act shall l>e guilty of an 
offetiee, and liable to a line. The defendant 
was <•0111101011 under the above s, 00 of un
lawfully inciting the employees of a mining 
company to go <>n strike, and adjudged to 
pay n line of $300. and in default thereof to 
In- imprisoned for six months. At the time 
when the alleged offence was committed, 
neither tin mine-owners nor their employees 
had made application for tin- appointment 
of a board under the Act :—Held, that the 
prohibition by the statute of strikes or lock
outs “prior to or during a reference" of the 
dispute to a board does not apply only to 
cases in which one of the parlies to the dis
pute has made application for the appoint
ment of such a hoard, but makes all strikes 
and lockouts illegal until there has been such 
a reference, ami the board has made its re
port thereon. A strike is therefore "con
trary to tlie provisions of the Act." before 
ns well as after it has been invoked by either 
tin- employe rs or employees, ami. as there was 
evidence to support the conviction, it must 
h<- affirmed.—As, however, the penalty of six 
months' imprisonment, in default of payment 
of the line, was in excess of that which the 
magistrate had power i<> impose, it was re
duced to three months, being the maximum 
term under Part XV. of the Criminal Code, 
which, by s. ill of the Art. governs the pro- 
cedure for enforcing penalties imposed there
under; and the conviction was amended ac
cordingly. without costs. It<x v. McGuire, 
16 O. L. R. 322. 11 O. W. R. 388.

Indecent act—Criminal Code. s. 177 (6) 
—Conviction—" Wilfully." omission of—Ha
beas corpus—Amended conviction and com
mitment substituted — Refusal to discharge 
prisoner—Appeal to full Court, Manitoba. 
Rea v. /lorn6 (Man.). 2 W. I* R. 376.

Indecent act — Information—" 1 nlaie- 
fully \\ ilfully.' ] — It is not sufficient, in 
an information laid under s. 177 of the 
Criminal Code, to allege the " unlawful 
commission of an indecent net : it is essential 
that the accused he charged with having com
mitted ii "wilfully." A commitment based 
on an information which merely alleges that 
the act wn: committed “unlawfully" will he 
quashed and the prisoner discharged. Ex p. 
(VShaughncssy, 13 Que. 1 B. 178.

I
Indecent assault— Evidence-—Charge of 

Judge to jury—Verdict of attempt—Convic
tion—Stated losc.l— Court of Appeal held. 
that a jury may not find a verdict of attempt 
to commit an indecent assault, where the 
evidence, if believed, would prove the offence. 
It. V. Meuary (1911). IS O. W. It. 37). 2 
O. W. N. 867.
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Indictment -Criminal Code. ». JffJ.]—In 
the crime of uttering n forged instrument. 
ihe knowledge by the utterer that the instru-
inent uttered wae forged end tad ....... made
with intent to defraud is an essential ele
ment. »nd. as every count of an indictment 
must ' ' main a statement of all tlx- essential 
ingredients which together constitute the of
fence .barged in it. the omission of such 
essential averment renders the count mill and 
void, and the defect cannot 1m- corrected by 
the (Virt.—1*. I*ik>ii tlie trial of an indict
ment for forging an instrument, it is not 
necessary to prove an intent to defraud any 
particular person : it is sulficient to allege 
and prove that the accused did the act 
charged with an intent to defraud, and when 
the fraud has been carried out it need not 
appear on the face of the indictment in what 
manner and by what means the fraud was 
consummated, ltrgina v. Weir, 1) Que. Q. B. 
253.

Indictment of corporation — Punish- 
mint.]—The defendants, a corporation, were 
Indicted for that they unlawfully neglected, 
without lawful excuse, to take reasonable 
precautions ami to use reasonable care in 
maintaining a bridge forming part of their 
railway which was used for hauling coal and 
carrying passengers, and that on the 17th 
August, 1898. a locomotive engine and several 
car*, then being run along said railway and 
across said bridge, owing to the rotten state 
of the timbers of the bridge, were precipitated 
into the valley underneath, thereby causing 
the death of certain persons. The defendants 
were found guilty and a fine of $5,000 was 
inflicted.—Held, per McColl, C.J., and Mar
tin. .1.. on appeal, affirming the conviction, 
that such an Indictment will lie against a 
corporation tinder s 212 of the Code.—Per 
Drake and Irving, J.I.. that such an indict
ment will not lie against a corporation.— 
Sections 191. 192. 2M. 202, «1.10. and 713 of 
the Code considered.—A corporation cannot 
be indicted for manslaughter. Raina v. 
I nion Colliery Co., 20 C. !.. T 290, 7 B. C. 
R "17

Indictment of corporation — Punish
ment.) — The defendant company was in
dicted. under ss. 213 and 220 of tin- Criminal 
Code. 1892, for negligence in maintaining ma
chinery in a condition dangerous to life, re
sulting in the death of one of its employees. 
—There was also a count for manslaughter. 
— Held. that, notwithstanding s.-s. (ft of s. 
3 of the Code, by virtue of which ss. 21.1 and 
22«« generally apply to corporations as well 
as individuals, an indictment would not lie 
against a corporation for manslaughter, and 
even if a eor|M>ration were indicted and con
victed of such an offence, there was no pro
vision of law under which any punishment 
could be Imposed.—The punishment for man
slaughter being imprisonment for life under 
s. 230 of the Code. s. 0.18 did not nnply. and 
a fine could not be imposed in lieu of im
prisonment. The general provision of s. (130 
that, in case of the conviction of a cor itera
tion, ilie Court “ may award such judgment 
and take such other and subsequent proceed
ings to enforce the same as are applicable
!" « nvictiona against corporations.’’ could 
no be Interpreted so as to affect or modify 
the positive enactment of s. 28t>. Regina \. 
Great Went Laundry Co., 20 C. L. T. 217, 13 
Man. L. R 00

Keeping bawily house — Criminal 
Code.]—A female cannot be convicted of un
lawfully keeping a bawdy house, under s. lps 
or s. 783 of the Criminal Code, unless h i< 
shewn that the house or room in question is 
occupied or resorted to by more than ore- 
female for purposes of prostitution. •Singh ion 
v Ellison. |19H5| 1 Q. B. fk»7. followed. 
Ret v. Young, 22 ('. L. T. 211. 14 Man. I,. 
It. 58, 12 Can. Cr. Cas. 10».

Keeping bawdy house Criminal Code. 
». 195—What constitutes offrnee — Pla.ee of 
retort for prostitute*.] Crown cast re
served. Magistrate found that a certain 
house was kept by defendant for the purpose- 
of prostitution, but there was not sufficient 
evidence to shew that any other women re 
sorted thereto for such purposes. The ques
tion reserved was whether, in these circum
stances. the magistrate was right in com ici in 
defendants under s. l»5 of the Criminal Code, 
or whether lie should have applied the ruling 
in Rex v. Young, ti Can. Grim. Cas. 42. and 
acquitted defendant : — Held, Code has not 
changed the law as to what constitutes tin 
offence of keeping a common bawdy house, 
ami that a woman living by herself in a house 
cannot he convicted of the offence unless other 
women than herself resort to it for the pur
pose of prostitution. Rex v. Mannix. ti O. 
W. R 2(11. 10 O. L. It. 308, 10 Can. Cr. Cas 
150.

Keeping bawdy house — Nature of
offence—Evidence—Criminal Code, *. 195.]...
1. A woman living by herself in a hriiH<\ 
cannot be convicted of keeping a bawdy Iiouse 
therein, unless it fs shewn that one or mon- 
other women resort to it for purposes of 
prostitution. Rea v. Young, 14 Man. L. R. 
58, and Singleton V. Ellison, [ 18911 1 Q. B. 
007. followed.—2. In order to support a con
viction for keeping a bawdy house, it is not 
sufficient to shew the bad reputation of th<- 
house and its inmates and that men resorted 
to it in the night, but actual proof must he 
given of some act or acts of prostitution, 
though definite proof of one may be sufficient. 
Regina v. St. ('lair, 3 Can. Crim. Cas at p. 
557. followed.—3. Section 191 of the Criminal 
Code. 1892. does not change the law. as it 
was before the Code, ns to the essential in 
gredients of the offence of keeping a bawdy 
house, and is intended merely to define tin- 
nature of the premises within which n bawdy 
house may be kept, and not to state what 
acts constitute such keeping. Rex v. Otbcrg, 
15 Man. L. R. 147, 1 W. I* It. 121. 9 Can. 
Cr. Cas. 180.

Keeping bawdy house — Offence—Con
viction—Vagrancy — Criminal Code, s. 2»7. 
Rex v. Leconte, 0 O. W. R. 970, 11 (>. L. It. 
408. 11 Can. Cr. Cas. 41.

Keeping bawdy honse — Offence — 
Duplicity—Continuity. ]—The defendant was 
convicted by the stipendiary magistrate for 
the city of Halifax of tin- offence of “ keep
ing a disorderly house, that is to say. a com
mon bawdy house, on the 21st April, 1901. 
and on divers other days and times during 
tin- month of April, 1001," ami was fined 
the sum of $14. and in default of payment 
of the fine, was adjudged to be imprisoned 
with liard labour for the term of four months :

Held, dismissing application for a habeas
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corpus, I lint the offence as charged did not 
constitute more than one offence; and that 
the word “ keeping " implied a continuous 
olTence. Reg v Keeping, 34 N. S. It. 442.

(See also 8. C., 21 <'. L. T. 308. 34 N. S.
R. 413m.»

Keeping common betting house —
Betting on racecourse Definition of "place"

Criminal Code. hh. 221, 228. 1 In order to 
constitute a “place” within the meanfiig of 
x 227 of tlie Criminal Code, there must he 
:i measure of fixity, localisation, and exclu
sive right of user.—The defendants were two 
of a number of bookmakers, who, on payment 
of tlie usual entrance fee, were admitted, 
along with the general public, io a fenced 
enclosure owned and controlled by the On
tario Jockey (Mub. an incorporated racing 
association. These bookmakers laid bets from 
day to day. through their assistants, with 
members of the general public attending the 
races. They did not use any desk, stool, um
brella. tent, or booth, or erection of any 
kind, to mark any place where hets were 
made, and no part of the general enclosure 
was especially allocated to them, nor did 
they occupy a fixed position, hut during 
each race stood as much ns possible about 
the same spot within a radius of from 3 to 10 
feet. The betting operations were carried on 
in the same method ns in the case of Rer 
v. Sounder*. 12 O. I,. R. «1!». 38 8. f. R. 
382. except that in that case the book
makers used a wooden box or booth, moved 
about on castors from one part of the 
grounds to another during the progress of 
the race meeting :—Held, that the defend
ants did not occupy a ** house, office, room, 
or other place." within the meaning f s. 
227 of the Criminal Code, and were, there
fore. not guilty of the offence of keeping 
n “ common betting house " under s. 228 
<>f the Code.—Poirell v. Kemplon Dark Race- 
coarse Co., flHWl A. C. 143. followed. Reg 
v. Sounder38 S. C. R. 382. distinguished. 
Rer v. Moylctt and Dailey. 10 O. XV. R. 803. 
13 O. L. R. 348, 13 Can. Cr. Cas. 270.

Keeping common hefting; house —
Itook-makers in charge of betting booth on 
ray course of incorporated a**nciation — 
“ ffOH90, Office, mom. or o/h'r ploC0M Vot) 
nhlr structure—Criminal Code, 1892, **. 191, 
198, 20y 1—A peramhulatory booth used on 
the racecourse of an incorporated racing asso
ciation for the purpose of making bet's is an 
“office" or "place" used for betting be
tween persons resorting thereto, as defined in 
s, lf»7 of the Criminal Code, 1892 Sub-sec 
lion 2 of s. 2<V4. which exempts from the 
provisions of the main section (dealing with 
the recording or registering of bets, etc.), bets 
made on the racecourse of an incorporated as
sociation, does not apply to the offence of 
keeping a common betting house; Davies. .1., 
dissenting.—Judgment of the Court of Ap
peal 12 O. L. It. <113, S O. XV. R. 334. 
affirmed ; Davies, ,T.. dissenting, sounder* 
v. Reg, 27 C. I,. T. 228. 38 8. C. R. 382.

Keeping common betting house —
Incorporated company Lcate of premises — 
President.]—The president of an incorpor
ated company, owners of a racecourse, who 
hase for valuable consideration the privilege 
of taking and receiving beta in part of the

premises, is not. merely by virtue nf bin 
Oft., ami without anything more than ac
quiescence on his part, liable to conviction 
as i party to tin offence of keeping a com mon 
betting house under s«. 1t»7 and l!*8 of the 
Criminal Code. Rer v. Hanrahan, 3 C. L. 
I.\ iiôl). distinguished. Conviction quashed. 
Maelaren. J.A. dissenting. Rer V. Hendrie, 
11 O. L It. 202, 0 O. XV. R. 1013.

Keeping common betting place—Kei- 
denec. of Conrirtion Reading the stat- 
ute—Retting on streets. |~ Defendant, a bar
ber. stepped outside his shop and made bets 
on the street, with the obvious purpose of 
evading the statute :- Held, that he was 
rightly convicted of keeping a common betting 
place within the meaning of Criminal Code. s. 
227. Rer v. Dili* • 11*10». 13 < ». W. it 195, 
20 O. L. R. 218. distinguished by editor. 
It. v. Johnston (1910), 13 O. XV. R. 843. 10 
Cun. Cr. Cas. 379.

Keeping common gaminir house —
/, i idenee—Confession — Criminal (fade. as. 
220. 985.]— I"pon fbe trial of the accused on 
a charge of unlawfully keeping a common 
gaming house :—Held, that evidence of a 
confession made by one of the persons found 
by the police in the house, implicating the 
accused, was not receivable a« evidence 
against the accused.—2. That, upon the evi
dence adduced, the case did not come within 
s. i»8T> of the Criminal Code, nor within 
s. 220 ( a » or ( 61 : there was no evidence 
tiiat the place was kept for gain, nor that 
persons resorted to the house for the pur
pose of playing. R V. See Woo ( 1910», 13 
XV. L. R. «23.

Keeping common gaming house —
Reid'me—Money lent—Action for return — 
Illegal purpose—Gaming—"Poker"—Criminal 
Code. s. 226—Banker—9 Anne c. Ik—5 cf- 6 
11m. IV. e. kl—12 Geo. II. e. 28. |- Plaintiff 
defendant and two others played poker for 
several evenings in tlie barber shop of an 
hotel —Held, that this did not make the 
shop a common gaming house under s. 22b 
above. The plaintiff was the banker and lent 
the defendant money by giving him chips. 
The defendant was out #113 at the end of 
the game, which he promised to pay, but uov 
refused. This was an action for money 
lent —Held, that " poker “ is not an illegal 
game under c. 28 above, and therefore the 
contract to lend money to defendant for that 
game is not illegal. Judgment for plaintiff 
for amount claimed. Roue v. Collision 
(19101. 12 XV. L. R. 648. 16 Can. Cr. Cas. 
330.

Keeping common gaming honse
IJvidenee.]—On the premises of the accused 
n number of persons unconnected with the 
premises had been observed playing games 
involving the use of money, dice, and domi
noes. and the accused Imd «fated to the chief 
of polhe that he was having a game of fan- 
tun at his place, and that he was willing to 
pay for the privilege, as he was doing well 
out of it .—Held, sufficient evidence to sus
tain a conviction for keeping a common gam
ing house. Rex v. Mah Kee, 6 Terr. L. It. 
121, 1 XV. L. It. 37, 9 Can. Cr. Cas. 47.

Keeping common gaming honse —
"Gain"—Payment for refreshments—Profit
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•—Mitdir <Hoh — Acquittai of defendant — 
Crown rate referred — New trial.) — The 
defendant was indicted f<»r keeping n common 
gaming house, contrary to ss. 196 (a i and 
198 of the t'riminnl (Vide. The evidence 
shewed that the defendant was the manager 
of a cigar shop, in the rear of which was a 
room to which persons, chiefly customers, 
commonly resorted for the purpose of playing 
"poker." Out of the stakes on most of 
the hands a sum of five cents was withdrawn 
to ever the expenses of refreshments con
sumed by the players. No charge was made 
for the use of the room. The “ rake-off " did 
not more than cover a fair price for the re
freshments. The proprietor or manager de- 
rlved .11. Indirect advantage from the Bale 
of cigars to the players, from .10 to 100 being 
sold to them in the course of a night's play :— 
Held, that “gain” may he derived indirectly 
as well as directly, that by what the defendant 
allowed to he done in the room mentioned, 
the profits of his usual business were in
creased more or less owing to the sale of 
the goods in which he dealt, and so he 
might he found to have kept the room for 
gain, though the gain was confined to the 
profits on the cigars which he sold to the 
players. The question of what is a keeping 
for gain ought not to he embarrassed by the 
consideration of whether the amount the de
fendant redivea i- an actual substantial
profit to him over the price of the eignrs 
which lie sells and the refreshments which 
he furnishes to the players. The direction 
of tin* Judge at the trial of the jury, upon 
which the defendant was acquitted, was found 
to he wrong, upon a case reserved by the 
Crown, but the Court declined to order a 
new trial, /fix v. -lame*. 2 O. W. It. 312, 
28 C. L. T. 220. « O. L. R. TO.

Keeping common gaming house —-
“Cain" — Payment for refreshments — 
“ Itnke-off ”—Profit — Gambling—Keeper of 
house—Players at game—Onlookers. Rem v. 
Sole (Y.T.I, 7 W. I* It. 336.

Keeping common gaming house —
Jurisdiction of police magistrate—Summary 
trial without consent — “ Disorderly house."] 
—The terra "disorderly house " in s. 774 of 
the Criminal Code, includes any house to 
which persons resort for criminal or immoral 
purposes, and therefore includes a common 
gaming house ; and a police magistrate has 
jurisdiction summarily and without consent 
to try persons accused of keeping a common 
gaming house. /f<x v. Four Chinamen, 7 W. 
L. R. 146. 13 B. C. It. 216; Rex v. Ah Son. 
12 Can. Cr. Cas. 538.

Keeping common gaming home —
Summary trial—Police magistrate—Right of 
accused to elect to be tried by fury -Criminal 
Code, ss. 77S, 774-1—A police magistrate has 
not absolute ;.nd summary jurisdiction under 
ss. 773 and 774 of the Criminal Code to try. 
without their consent, persons accused of 
keeping a common gaming house ; such per
sons have the right to elect to In* fried by a 
jury ; the words “ disorderly house " in s. 773 
do not include “ common gaming house,” 
hut are limited by the words which imme
diately follow them, “ house of ill-fame or 
bawdy house."—The Queen v. France, 1 Can. 
Crim. Cas. 32, approved and followed.—

The accused having been illegally tried and 
convicted before a magistrate, their conviction 
was quashed, and it was directed that tlv y 
should I"' accorded ihe right "f eh 
be tried by or without a jury, and that tlu.v 
should he tried accordingly. Rem v. Lee Quey, 
10 o W. It. 1000, Ifi O. L. It. 23.1, 13 Can. 
Cr. Cas. 80.

Keeping disorderly house — Crim in->./ 
('ode — Cumulative nr ajtrrnative punish 
meats, 1—The Court was moved to quash an 
indictment for keeping and maintaining a 
disorderly house, to wit, a common hnwly 
house, on the ground that s. 198 of the Cod'*, 
under which the defendant was indicted, was 
repealed by ». 207 (ft or s. 783 (ft of the 
Code, as neither of these could lie reconciled 
with s. 198, as cumulative or alternative pun 
ishment for the one offence :—Held, dismissing 
the motion a nil affirming the conviction, that 
s. 198 was not repealed ns contended : h. 
207 being a comprehensive section dealing 
with all classes of vagrants (including, under 
(jt. keepers and inmates of bawdy housest, 
ami s. 783 t/) being pure procedure, and 
enabling a charge based upon the offence 
above indicated to he disposed of by a sum
mary trial when a party charged with the 
offence was brought before a magistrate. 
Rex v. Sarah Smith, 38 N. 8. R. 148, 9 Can. 
Cr. Cas. 338.

Keeping disorderly or common bet
ting house Race track of in orporated 
somation—Retting at.)—The defendant was 
tried before a police magistrate upon a charge 
of keeping a disorderly or common betting 
house, found guilty, and convicted. A case 
was stated by the magistrate after 1 ave 
granted, in which he reported that it wn* 
shewn that a house was kept and used for 
betting between persons resorting thereto 
and the keeper ; that the accused appeared, 
and he found him to he the keeper ; tha, the 
house was owned by a joint stock company, 
of which the accused was president, and was 
situated on the race track of an incorporated 
association ; that there were a limit thirty per
sons betting with the accused and his assist
ants, some on races then in progress in the 
State of New York, with which then* war- 
telegraphic communication, and others on 
races in progress on the local race track con
ducted by the company under an agreement 
with the association :—Held, that the o Jen ce 
was the keeping of a house for the purposes 
intended in s. 197 of the Code, and that the 
facts proved brought the accused within h< 
danger, and he was rightly convicted : -Held, 
also, that s.-s. 2 of s. 204 of the Code stands 
by itself, and that ihe exception contained in 
it is expressly limited to tin* first part of that 
section, and it should not be read into s. 
197. Rex v. Hanrahan. 22 C. L. T. 228, 3 
O. L R. tfiO. 1 O. W. R. 346.

Keeping house of ill-fame—Conviction 
—Evidence. Rex v. Martin, 1 O. W. R 429.

Larceny — Indian — Indian reserve 
Theft of hay — Stealing from possessor 
Crown case reserved—Criminal ('ode—Indian 
Act.)—It is immaterial upon a prosecution 
for theft whether the possessor of goods 
taken larcenously 1ms or baa not the real 
right to them.—Therefore, where hay was 
taken by a person acting as caretaker of an
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Indian on lands part of an Indian Re
serve : — Held, that it was immaterial on 
:i charge of theft whether the Indian had 
a right to possession without a location title 
under ss. 21, 22 of the Indian Act, U. S. 
C. 1900 c. 81. or not, or whether the Superin
tendent of Indian affairs might have pre
vented the removal of the hay.—Hie Criminal 
Code applies to Indians ns to others. Retp v. 
Ih boning. 12 O W. It. 484, 17 O. L. It. 23.

Libel — Anonymous letter* — Question 
whether written by accused—Evidence ( '<>m- 
parison of handwriting with letters admittedly 
written by used—Evidence of experts —
Evidence of illwill toward* person libelled— 
Motive Judge's charge—Reference to simi
larity in style—Misdirection—Evidence im
properly admitted—Discharge of accused. | — 
On a slated case, held, that where defendant 
had been found guilty of publishing a libel, 
evidence of ill-will towards father of person 
libelled should not have been admitted, nor 
should the trial Judge have compared the 
style of letters written by accused but not 
to person libelled with the libellous letters, 
there having been no evidence expert or other
wise on that question. Prisoner discharged. 
Rex Loir <10091, 12 W. L. It. 475

Libel — Evidence — Innuendo — Extrin
sic circumstances — Rarticulars — Reserved 
ease—Other publication*—.Vcwspaper--Fré
mis lib< Is. J—Where an information for de

famatory libel, consisting of words inoffensive 
in themselves, but importing, by ironical ex
pression. n dishonourable imputation, con
tains, besides a repetition of the words com
plained of. an allegation of the sense in which 
they must be understood, the Crown may 
adduce evidence of extrinsic circumstances 
which go to shew the meaning to be attached 
to the words. It is not necessary that these 
circumstances shall be enumerated in the 
information, and the accused is sufficiently 
pro ected against surprise by the right which 
he has to demand particulars of the charge. In 
default of his applying for particulars, his ob
jection to the evidence will not he entertained, 
and there is no ground for reserving for the 
Court of Appeal a question ns to its legality. 
—Where the accused, in a prosecution for 
libel contained in a newspaper, has recourse 
to the defence, under s. 297 of the Criminal 
Code, that the publication of the libel was 
without his knowledge, the Crown may prove 
the previous publication of other libels of the 
same sort, by the same editor, in order to 
fix the responsibility of the accused, result
ing, according to s. 2e* f. from his persistence 
in maintaining this -ditor in charge of the 
newspaper. Rex v. Molleur, 14 Que. K. B. 
MO.

Libel — Immoral conduct of Minister of 
frown — Justification — Public interest — 
Demurrer. Rex v. Crocket. 3 E. L. It. 330.

Libel Indictment for—Motion to quash.]
A true bill being found against defendant 

for libel, defendant moved to have same 
quashed on three several grounds. 1st, that 
one of the grand jurors who found the bill 
was of affinity to defendant in the seventh 
degree. 2nd, that the names of two persons 
on the jury were not the same ns those con
tained in the panel annexed to the venire

fa ion. 3rd. that one of the grand jurors hud 
previously m the finding of the indictment 
expressed an opinion as to the defendant's 
guilt, hostilr to tin* defendant, and from ill- 
will : — Held. (Peters, J.t. that the first 
ground alleged was not sufficient to qua-li an 
indictment, and that from the evidence before 
him, the second and third grounds were also 
insufficient. Rex v. Lawson (1888), 2 P. E.
1. It. 398

Lottery—Criminal t'ode. s, 23(i—Foreign 
bonds—Frizes — Evidence to justify convic
tion.]—The accused had made sales of cer
tain securities called “ Bon Panama," which 
had originally been issued in Paris, France, 
in 1889, by the Panama ('anal Company, 
under the authority of the laws of France. 
These bonds promised the repayment of 400 
francs in the year >988. and carried with 
them the chances of getting prizes, varying 
in amount from 000,000 francs > 1.000 francs, 

ol i he luck $ mu' beta 
by drawings to take place at frequent inter
vals during the life of the bonds. The ac
cused, in canvassing purchasers of the bonds, 
held out as an inducement the chance of win
ning one of these prizes, and the belief that 
there was such a chance influenced the pur
chasers in paying the price which they gave 
for tin* bonds :—Held, that the accused was 
rightly convicted of sidling lottery tickets 
contrary to s. 230 of the Criminal Code. 
Rex x. heard. 7 W. I.. It. 241, 17 Man. L. 
It 343.

Lottery Disposing of property by chance 
—Device--Y< edict.} Vpon a case reserved 
for the opinion of the Court as to whether 
the Interposition of a rond It ion that the win
ner of a prize in a lottery should shoot a 
turkey at fifty yards in five shots, or. if a 
lady, that she could choose a substitute to 
shoot for her. would prevent a conviction 
under s. 205 of the Criminal Code, 1892, it 
was stat h! that the evidence shewed that any 
person could easily shoot a turkey under th** 
circumstances:—Held, that it was a question 
for the jury whether the making of that 
condition was intended ns requiring a real 
contest of skill, or merely ns a device for 
covering up a scheme fur disposing of the 
property by lot ; that the verdict <-t" guilty 
involved a finding that it was merely u de
vice ; that the evidence set out in the case 
justified flint finding; and that the conviction 
should la* affirmed. Rex v. Johnson, 22 C. 
L. T. 125, 14 Man. L. It. 27.

Maiming cattle - Criminal Code, s. Ô10 
— fast ration of stallion—Mens rea—Alberta 
Ordinance respecting stallions and bulls.]— 
The castration of a stallion running at large 
contrary to the provisions of the Entire Ani
mals Ordinance is a “ maiming " of the stal
lion within tli-' meaning of s. 510 ( B. b.) 
of the Criminal Code. The fact that the 
owner of the stallion had expressed an in
tention to castrate it was held to be no 
justification of the unauthorised act of the 
defendant. The interference by the stallion 
with ' - defendant s mares, also running at 
large, was also held to be no justification, 
the defendant being in such case at beat a 
mere licensee of the land over which the 
mares grazed : McLean v. Rudd, A. L. R. 
505. followed. The proper test in such a case

— _____
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in the question, I»id the defendant do what 
he did honestly believing the act to be neces
sary for the protection of hie property? 
Proof of actual malice is l.ot necessary under 
thii wet Ion, but although the word " mali
ciously'' i- not used, legal malice such ns 
would establish that mens rro, without which 
there can he no criminal intent, must be 
proven. The fact that the defendant com
mitted the art without any attempt to avail 
hiti.self of the provisions of the Ordinance 
relating to impounding stallions, and the evi- 
dence adduced not shewing that he honestly 
believed the act necessary to protect his pro
perty:— Held, that legal malice was suffi
ciently proven.—Reg v. Kmeting, 2 Alta. It. 
273. 10 W. L. II. 04«, 111 Van. Vr. Vas. 312.

Malicious injury to property Sum- 
i nry conviction ( 'omprnsation \mendmcnt 

-('outs- Penalty—Appeal.]—One of the sec
tions of the Act respecting Malicious Injuries 
to Property enacted that an offender should 
on summary conviction he liable to n penally 
not exceeding $100 over and above the 
amount of Injury done, or to three months' 
imprisonment.—A conviction thereunder ad
judged the defenduui “ to forfeit and pay 
the sum of $5 as a penalty, together with $.10 
for the amount of injury done as compensa
tion in that behalf— Held, that it was not 
ihe Intention of the section In question that 
there should be two separate penalties, hut 
that one p'-nalty should he fixed by first 
ascertaining the amount of damages, and then 
adding to that amount such sum uot ex
ceeding $100 as the justice should deem 
proper: and that it was therefore beyond the 
jurisdiction of the justice to award a sum 
“as compensation."—Held, also, that the 
words “us compensation in that behalf" 
could uot be struck out as surplusage under 
the power of nmendmeut given by s. NO of the 
Summary Convictions Act, and the $50 be 
treated as part of the penalty, inasmuch 
as the effect of such an amendment would 
lie to punish the offender, not according to 

conviction of tin- magistrate, but accord
ing to the conviction as amended by the 
Court, which was not the intention of that 
provision. See Criminal Code, s. 883.—The 
conviction also adjudged the payaient of 
a sum for costs which comprised several 
items, which exceeded the aiuounts allowed 
therefor by the tariff fixed by the Summary 
Convictions Act as amended by 52 V. c. 45, 
s. L\ or were not mentioned in the iariff.— 
Held, that the conviction was therefore Imd, 
and that it could not he amended by striking 
out the charges improperly made. The con
viction also adjudged, in default of payment, 
imprisonment f..r three months. Held, that 
s. (18 of the Summary Convictions Act ap
plied. and that, inasmuch ns tin* penalty im- 
<os"d together with the costs did not exceed 

1*25, two months was the maximum term 
of Imprisonment which could lie imposed.— 
It being contended that the Court had no 
power "ii appeal to quash a conviction for 
defects or errors appearing on the face of the 
conviction. Held, that the Court had such 
power, McLennan v. McKinnon, 1 O. R. 2111, 
on this point, not followed. Regina v. Tebo, 
1 Terr. L. R. 106.

Malicious neglect to provide neces
saries Child's death—Want of medieal aid 
—Aiding and abetting.]—The prisoner, an

elder of the sect "Catholic Christians in 
Zion " or “ Zion I tee," was indicted for aiding 
and abetting and counselling in his action- 
one who neglected to provide two of his 
.voting children under six years of age with 
medical attendance and remedies when sick 
with diphtheria. Boll, children died. The 
prisoner knew that the children had dipl- 
therin, and knew that it was a dangerous anil 
contagions disease; that the ordinary remedies 
would have prolont-d their lives, and in II 
probability would have resulted in their cot i- 
pletc recovery: — Held, that medical attem 
ance and remedies are necessaries within the 
meaning of ^ . 200 and 210 of the Criminal 
Code, and anyone legally liable to provide 
such is criminally responsible for neglect to 
do so. So also at common law. Conscien 
lions belief that il is against the teachings 
of the Bible ami therefore wrong to have 
recourse to medical attendance and remedies 
is no excuse. Rex * It rooks, 22 C. !.. T.
106, :t B 1 il i

Maliciously killing cattle—Rebutting 
implied malice—Mens reii Addict—Refusal 
of Judge to receive.|—On a charge of unlaw
fully and maliciously killing cattle (under 
R. S. C. c. 43). it appeared that the animal 
was killed by the prisoners, when it was in 
a helpless and dying condition, and that the 
prisoners thought it was an act of mercy to 
kill it:— Held, that the killing was not mali- 
i'«ms : that the implication of malice was re- 
buttuble. and had been in fact rebutted, a 
mens rea on the part of I he prisoners being 
disproved. Rower of trial Judge to refuse 
a purticulai verdict considered. Regina v. 
Mennel, 1 Terr, k R. 487.

Mnnitobn Grain Act—Offences against 
—Station «1/1 nt—Allotting ears to shippers.] 
—Where n farmer who is not an elevator 
owner, lessee, or operator, had grain stored 
in a special bin in a farmer's elevator nt a 
railway station where grain is shipped, and 
has also grain stored in another elevator ut 
the same point, in common with other grain, 
for which he holds storage tickets, it is not 
a violation of the Manitoba Grain Act and 
amendments for the station agent to refuse 
to recognise the farmer as an applicant anil 
to recognise his order in the order book for 
a car or cars to ship out his grain.' 2. Where 
a farmer has made order for cars in the 
order book at the station, and all applicants 
for ca-s who had made order prior to his 
Imd each obtained one car, but not sufficient 
cars to fill the orders, while the farmer had 
not vet been allotted a car by reason of the 
shortage, and the agent out of the next cars 
which arrived refused to award him a car. 
but awarded them to those who had already 
received each one car, there was a violation 
of the Act. 3. Where each of 1 ie prior appli
cant* had been supplied with one car nt the 
time when the farmer gave his order, but on 
the day previous there had been a surplus 
of cars after each prior applicant had been 
given one, and such surplus was distributed 
among them, but their orders still remained 
unfilled, it was not a violation of the Act 
for each agent to allot to each of the prior 
applicants a car from a lo* which arrived to 
l»e loaded on the day of the farmer's appli
cation, and to refuse him otic. 4. Where a 
farmer who had grain to ship made order 
for one car in the order book, requiring It
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lo I>v plaeed nt ihv loading platform to bv 
loaded, and tliv agent allotted a car each to 
tin- elevator vom|ianivs having elevators at

to the farmer’s and refused to allot him one. 
t!i»*re wm a viola ion of tin- Act. In re Cat
tle ami Iteniot, 28 <’. I. T. 143.

Manslaughter \equittaj - Subset/uent 
• bne'ti ,,f letter offence—1 utrrfoit acquit 
Criminal l 'ode, t. U51. |--Thv defendant was 
charged with the manslaughter of s. and 
acquired. It was contended that he could 
not In subsequently tried on a charge ot un
lawfully inflicting grievous bodily harm upon 
S. :—field, upon construction of s. '.tôt of 
the Criminal Code, that the defendant could 
not, on the original charge, have been con
victed of the leaser offence, and therefore 
the acquittal was not a bar to a prosecution 
for the lesser offence. If ex v. Shea (N.S. I, 
14 Can. (’rim. Cas. 320.

Mfvislmiglitei -Endangering human life 
-Indictment of corporation.]—I'nder s. 213 

of the Criminal Code a corporation may be 
indicted for omitting, without lawful excuse, 
to perform the duty of avoiding danger to 
human life from anything in its charge or 
under its control. The fad that the conse
quence of the omission to perform such duly 
might have justified an indictment for man
slaughter in the case of an individual, is not 
a ground for quashing the indictment. As s. 
213 provides no punishment for the offence, 
a corporation indicted under it is liable to 
the common law punishment of a line. Judg
ment in 7 It. C. It. 247. 20 C. I,. T. 2K!l, 
ifflrmed Regina v. f 'nion Colliery Co., 21 C. 
L. T. 153. S. ('.. tub nom inion Colliery 
Co. v. Regina, 31 S. C. It. 81.

Manslaughter — Master and servant — 
Negligence.]—The deceased, a lad of about 
13, was engaged by the prisoner as a farm
hand. on ih«- terms of receiving for his work 
his hoard, lodging, and clothing, lie died 
on the 11th February, after having been in 
the prisoner's employment about nine months. 
Death was .ms. .1 by the gangrenous coin1 
lion of many parts of his body resulting 
from frost bites, lie was in the habit of 
wetting his bed. and on this account was 
made m sleep in I lie stable, and had slept 
there for two or three months up to the 10th 
February. From the 1st to the 10th the 
weather was excessively cold. The lad’s 
fingers had been badly frozen at least three 
weeks before his death, and it was found 
that the prisoner must be taken" to have 
known it for that length of time ; neverthe
less, he paid no attention to it till the 10th 
February. During the night of Oth-lOth Feb
ruary, the deceased's feel were frozen solid to 
the ankles; this was discovered h.v the pri
soner. who then took him to the house. It 
was found that the lad became so frozen, by 
reason of the earlier frost-bites rendering hint 
unable to attend to himself properly, and his 
being left without assistance in the stable 
in excessively cold weather. The prisoner, 
on bringing the lud the house, attended 
to him personally, asked a neighbour for a 
remedy tor frost-bites, drove to a physician, 
got from him a prescription for fro i-bites, 
but did not disclose to him the serious con
dition the lad was iu. On and after the 10th

February, the lad was helpless, and dl«»l 
on the 14th February. The prisoner had 
means to procure medical attendam-e :—l/ild, 
that, in view of tile age of he deceased, 
the circumstances of the country the fact of 
there being no provision for maintaining poor 
people, it was the duty of the prisoner, 
as master. towards the deceased as his ser
vant, to have taken care of him. and that by 
lus omission to do so he was guilty of gross 
negligence, to which the lad’s death was attri
butable, ami ihat, therefore, the prisoner was 
guilty of manslaughter. Regina v Hr oxen.
1 Terr. L. It. 475.

Manslaughter — ."arent's omission to 
provide necessary medical treatnu at for child

Legal duty—Lawful cxcus< -Religious be
lief—•* XciYtsaries {émission of evidence 
—Judin 's charge |—The word “ necessaries ” 
in s. 2ut> of tie- Criminal ('ode. which enacts 
that “ everyone who has charge of any other 
person unable by reason of detention, age, 
sick: i insanity, or any other cause, to 
withdraw himself from such charge, is un
der a legal duty to supply that person with 
the necessaries of life,” includes proper medi- 
• ' I aid. assistance, care, and treatment. 
And. theicfore, where the jury found that the 
prisoner, a Christian Scientist, had without 
lawful excuse omitted to provide medical 
treatment for his infant child, under sixteen 
years of age, when it was reasonable and 
proper that such treatment should he pro
vided. and that the child died from such 
neglect :—Held, that the defendant had been 
guilty of an indictable offence under s. 210 
of the Code, which enacts that everyone who 
as parent, guardian, or head of a family, 
is under a legal duty to provide necessaries 
for any child under sixteen, is criminally re- 
sponsible fur omitting without lawful excuse 
to do so, etc. Remarks upon the Judge's 
charge ns to •’authorised” medical aid and 
upon the admission of evidence of ci. res be
lieved to have been wrought by Christian 
Scientists, even as shewing good faith. Rex 
v. Lems. 23 (*. L. T. 257, 0 O. L. It. 132.
2 O. L. it. 200. 500

Manslaughter Ccare officer shooting at 
fugitive offender—Endeavour to arrest irith- 
out xrarrant— Shop-breaking—Criminal Code, 
ss. 30, $/. Jftil- Reasonable and proba.ble
cause Question far fury—Charge to jury.] 
—1. The question whether a pence officer, un
der s. 30 of the Criminal Code, on reasonable 
and probable grounds, believed that an of
fence for which the offender might he arrested 
without a warrant had been committed, and 
whether the officer, on reasonable and pro
bable grounds, believed thn a fugitive had 
committed that offence, is one for the jury 
and not for the Judge to decide. — 2. If a 
person, with intent to steal something out of 
a shop or store, opens n door leading into 
if by lifting the latch or turning the knob, 
and then enters the store, although during 
business hours, for the purpose of carrying 
out his intention, lie may be convicted of 
shop-breaking under s. 4<I1 of the Code.—3. 
When a peace officer, pursuing a fugitive 
whom he had a right to arrest without a war
rant. found that tin- fugitive was, in bis opin
ion. likely to escape for the time being tiwing 
to superior speed, it is a question for the 
jury, on the trial of the officer for man-
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slaughter in killinir tin- fugitive by a shot 
from liih revolver intended only to wound and 
ho hi op bin High1, whether, in nil the circum
stances, the officer was justified under a. 
41 of the Code in such shooting in order to 
prevent the escape of such fugitive, or 
whether such escape could not have been 
pr wonted by reasonable mean* in a leas vio
lent manner.- Form of charge to jury in such 
a case. Rem v. Smith, 7 W. L. H. 112. 17 Man. 
L. It. 2KÎ.

Manslaughter — Result of common aa-
miiiIt—A burner of intoiM—The accused, a 
boy of 14. rushed at and without legal pro- 
\.-cation struck a playmate, who then caught 
him bv the shoulder and fell backwards, the 
fall dislocating the xninal column just at the 
base of the skull and causing death :—Held. 
manslaughter ; and no defence that the result 
was not anticipated and would noi ordinarily 
follow' from such a blow. Rex v. Chisholm 
(X.S.), 14 Can. Crim. Cas. 15.

Mischief to mines—Damage to dam in 
courut' of construction — Criminal Code. s. 
.539—“ Colour o] rip**."!—The defendant 
was charged with having, wilfully, mali
ciously and without colour of right, entered 
on certain creek placer mining cl liras, and 
cut a hole in a daiu, thereby causing water 
to be conveyed to one of the claims, to the 
injury thereof. The charge was laid under 
ss. 510. 520 and 520 of the Criminal Code. 
“ Mischief to Mines." The evidence shewed 
that the accused entered upon the property 
end tore out part of the dam, throwing out
a box which was meant for a sluice-gate and 
same stakes supporting the dam. The de
fendant set up a bona fide colour of right :— 
Held, following Rex v. Johnson, 7 O. L. R. 
525. that colour of right means an honest 
belief in a state of facts which, if it existed, 
would be a legal justification or excuse; aud, 
upon tile evidence, the defendant was not 
proceeding upon an honest belief that he had 
a legal right to do what he did, but -rather 
upon a hazy belief in a mixed legal and moral 
right, which would not excuse.—The defend
ant was found guilty upon the third count 
in the charge. “ damage to the dam in course 
of construction,” under a. 539 of the Code, 
aud sentenced to pay a fine of $10, the costs 
of the prosecution, and $15 as compensation. 
R. v. Wetter (Yuk. 1910), 15 W. L. R. 427.

Municipal corporation—Market fera— 
Right to possession.]—The defendant, a mar
ket clerk In the employment of the city of 
Montreal, had collected divers sums from 
persons exchanging market stalls, by repre
senting that these sums were due and pay
able to the city, and none were paid over to 
stalls for others. No such sums were pay
able to the city, and none were paid over to 
tin- city by the defendant. On conviction of 
tlie defendant for theft from the city of Mon
treal:—Held, Bos>é and Hall, J.Ï., diss., that 
the conviction could not he sustained. To 
constitute tin- offence of stealing, whether 
under s. 305, or 319 (a), or 319 (c), of tlv 
Criminal Code, there must be a right existing 
at the time of the taking, either to the owner
ship or to ilie possession of the property 
taken, which right the city of Montreal did 
not po sess in the present case, Regina v. 
Terrier, 21 C. L. T. 4H. 10 Que. Q. H. 45.

Murder - Absence of direct evidence 
<’<>r/iua delicti Presumption of death—Crown 
counsel—Right of reply—Comment on faillir, 
of prisoner to testify—Crown cast- reserved 
New trial. Rex v. i'harlea King ( X.W.T. - 
1 XV. L. R. 348, 570. 9 Can. Cr. Cas. 420.

Murder Attempt to murder—Prelimin
ary invratigation -Committal on charge other 
than that preferred—Indictment — Amend
ment — Proof of criminal intent — Judge'* 
charge—Infirmer of guilt.'—The magistrate 
who holds the preliminary investigation on 
a charge preferred against an accused per 
son, may commit him on any oilier charge 
or charges disclosed liy the evidence.
On tlie trial of a person accused of attempt 
to murder by shooting, evidence that lie had 
burglar's tools in his possession at tlie time 
is admissible, as tending to prove criminal 
intent.—3. An indictment that “ A. I!, at
tempted to kill and murder C. D." sufficiently 
discloses an indictable o fence, and the Court 
has the power to allow it to lie amended so :h 
to rend that “ A B. with intent to commit 
murder, shot at C. I>."—4. It is lawful for 
the Judge, in charging the jury in n trial 
for an attempt to murder, to instruct them 
that they may draw an inference as to the 
prisoner's intent to kill from the circum
stances of his being a stranger loitering in 
a street or park, between 4 and 5 o’clock in 
the morning, with a loaded revolver and bur
glar's tools in his possession. Rex v. Mooney.
16 Qtu K. B :.7.

Murder — Circumstantial evidence — In 
ferences—Jury—MiadirreUon — A'cic trial. | 
—On a trial for murder, where the evidem ■ 
is circumstantial, and some of the material 
facts proved are of such a character that "t 
is possible to draw from them infereiv -s 
hearing either for or against the defence set 
up. it is the province of the jury to draw the 
inferences, and it is misdirection for which 
a new trial will be granted for the trial Judge 
to tell the jury that tlie only inferences that 
should he drawn are those tending to establish 
the guilt of the prisoner. Rex V. Colline. .1 Iv 
l, R. 391. 38 N. It. R. 218.

Murder — Con*truetivc offence—Vnlaujul 
purpose—Common design—Rvidenee—./udje‘* 
charge—Rinding o] jury — Verdict—Mistrial. | 
—The prisoner a ml two other men were in 
lawful custody in a cab. when loaded pis us 
were thrown in by an unknown person, and 
all three endeavoured to escape by using 
the pistols. In the stwiggle which ensued one 
of the constables in charge of the three men 
was shot and killed by one of the prisoners. 
The trial Judge told the jury that there was 
no evidence of common design up to the mom
ent the pistols were thrown in. yet if at tlint 
moment, before tin- ekot was fired that kill'd
(he constable, the three men resolved to es
cape from lawful custody, each was i. pon- 
sihle for the acts of the other. The jury 
after some consideration asked the Judge to 
repeat his charge as to the resolution to 
escape, and he did so in different words. 
The jury did not agree ns to whether the 
prisoner actually tired the «hot which killed 
the constable, hut found the prisoner guilty 
on what their foreman called the second 
“ count," and their verdict was recorded with 
their consent as one of “ guilty," with a 
clause added as to their inability to agree



1241 CRIMINAL LAW 1242

as to whether the prisoner fired the shot :— 
Held, having regard to the evidence and s. til 
« 2) of the Criminal Code, that the offence 
being murder in the actual perpetrator was 
murder in the prisoner, even if he were not 
the actual perpetrator. 2. That there was 
nothing in the charge nor In the subsequent 
instructions to the jury. Itoth of which must 
lie read together, of which the prisoner could 
properly complain. 3. That the finding of the 
jury was a proper one, and there was no 
mistrial. The foreman in speaking of 
"counts'* was referring to the two branches 
of the case; but the verdict was that re
corded and acknowledged. Rex v. Rut, 22 
C. L. T. 223, 4 (>. !.. It. 223. 1 O. W. It. 330.

Murder —■ Conviction — Application for 
leave to appeal and to compel trial Judge 
to state a case—Limits of jurisdiction of 
Court of Appeal — Provisions of Criminal 
Code—Evidence for jury—Absence of misdir
ection and improper admission or rejection 
of evidence — Two prisoners tried together— 
Witness named on bnek of indictment not 
called by Crown, nor present in Court— 
Failure of Crown to procure attendance of 
all persons present at commission of act— 
Prejudice—Application to executive for new 
trial. Reg v. Capelli, 10 O. W. It. 443, 037.

Murder — Conviction for — Application 
for referred co*r.|—Application under 8 and 
0 Edw. VII. c. 0. by prisoner convicted of 
murder, to the trial Judge to reserve a case 
for the Court of Appeal. No objections bad 
been made to the Judge's charge. It was sug
gested to prisoner's counsel that lie would 
be heard nmicu* curiae on an application for 
a reserved case. Counsel then stated that It 
was not intended to submit any grounds; 
but an application would be made for execu
tive clemency. The prisoner was sentenced 
to be hanged on 13th May, but was reprieved 
until 17th June. On 15th June an applica
tion was made under above statute^ to reserve 
a case for tie Court of Appeal mainly on the 
ground that prisoner did not intend to kill his 
victim and that there had been a misdirection 
as to definition of murder and manslaughter: 
—Held, by the trial Judge, upon an applica
tion to hii>. fo state a ease for the consider
ation of the Court of Appeal, that the jury 
were properly charged that the prisoner's 
act could only lie for an unlawful object, 
and Rex v. (ircenairc (1837), 8 C. & P. 35, 
followed. It was not misdirection to ehhrge 
the jury that, had one blow only been given, 
the jury might bave found a verdict of 
manslaughter on the ground of provocation, 
hut not where the blows were repented after 
there had been time for the prisoner's passion 
to cool. Application refused. R.,\. Itlythc 
(1000), 14 O. W. It. 363, 10 O. L .It. 386. 
Application was made to trial Judge to 
grant stated case for argument in Court of 
Appeal on the question "should Judge at 
trial specifically instruct the jury to consider 
the state of intoxication of prisoner and if 
they thought his state of intoxication was 
such ns to prevent him appreciating the nature 
and result of his acts they should not convict 
"f murder, but of manslaughter?":—Held, 
that when a Judge sums up to a jury, he 
must not be taken to be inditing a treatise on 
the law. Application refused. R. v. Meade

1 K. It. 865, followed. R. v. Blythe 
(It**#), 14 O. W R. 634, 1 O. W X. 17. 10 
O. L. It 386. On a motion for order directing 
trial Judge to submit a question as to the 
state of intoxication of prisoner for the opin
ion of the Court of Appeal, the question 
raised was fully argued and counsel agreed 
that the matter should be left to the Court as 
if argued on a stated case:—Held, that the 
conviction should be set aside and a new trial 
ordered. /,• \ Blythe (10001. 14 O. W. It. 
«88. 1 O. W X. 33. 10 O. I* It 380. 13 Can 
Crim. Cas. 224.

Murder — Evidence — Dying declaration 
—Admissibility — Abandonment of hope of 
recovery—Declaration not in deceased's own 
words—Sworn deposition not taken in pre- 
sene- of accused. Reg v. Magyar (NAY T.), 
4 W. L. It. 396.

Murder — Evidence — Ilyina dc< laration 
— Indian woman—Hear*ay evidence.] — Be
fore the death of an Indian woman, for whose 
murder the prisoner «as being tried, a state
ment was obtained from her in the follow ing 
way. A justice of the pence swore an Indian 
to interpret the statement the woman was 
about to make; a constable then asked ques
tions through the interpreter, and a doctor 
wrote down what the interpreter said the 
woman’s answers were. The doctor and the 
justice of the pence Mien signed the statement. 
To some of the questions the woman Indicated 
her answers by nodding lier head. At the 
trial the statement was tendered as a dying 
declaration, and the doctor, the justi.- of 
the pence, and the constable identified the 
statement: the interpreter deposed that h« 
interpreted truly, but he gave no evidence 
ns to whs ! fhe woman really did say:— 
Held, disapproving Regina v. Mitchell, 17 Cox 
C. C. 503, that th«‘ statement was admissible 
ns a dying declaration : also that it had been 
properly proved. An Indian woman’s state
ment that she thinks she is going to (fie is a 
sufficient indication of such a settled hopeless 
expectation of immediate death as to render 
the statement admissible ns a dying declara
tion. A dying declaration may be obtained by 
means of questions and answers, and if it is 
reduced to writing it is sufficient if the an
swers only appear in the writing. Rex v. 
Louie, 23 C. L. T. 274. 10 B. C. R. 1.

Murder — Evidence — Judge'* charge — 
Misdirection — Nondirection — Insanity — 
Onus—Testimony of experts—Circumstances 
tending to reduce crime to manslaughter — 
Recalling jury — Remarks of Judge — Tend
ency to hurry jury — Recommendation to 
mercy — Ex cutive clemency. R. v. Hen- 
demon (1010), 1 O. W. N. 1021.

Murder — Evidence — Misdirection — 
New trial. Rex v. De Marco, 7 O. W. R. 
387.

Murder - - Evidence of guilt—Continued 
tôle arc of prisoner—Story in icitne** hnx — 
Inference—Judge'* chary Vctc trial —Evi
dence in rebuttal—f'u tnu la five tc*timony.]— 
The prisoner, who was tried and convicted 
of murder, although lie had ample time 
and opportunity to tell all he knew concern
ing tlm crime both to the authorities and 
others, maintained a complete silence re-
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specting it. with the exception of some bald 
assertion* of his innocence, until he went 
upon the witness stand at the trial to give 
evidence on his own behalf, when he admit
ted being present at the doing of the deed, 
but charged it upon one <1.. a young compan
ion. who was with him. and who. before and 
at the trial, had alleged the prisoner's guilt. 
The Judge, in charging the jury, told them 
that they were entitled to take this con
tinued silence of the prisoner into considera
tion, and after deciding whether or not such 
silence proceeded from a consciousness of 
guilt and a desire to spring a defence upon 
the Crown, which it might not lie able lo 
meet, they might therefrom draw an inference 
as to his guilt or innocence. He further In
structed them that this continued silence of 
the prisoner was an element that might assist 
them in determining the amount of credence 
that ought to be given by the story told by 
the prisoner in the witness box :—Held, that 
the charge was correct in both respects; and 
even if erroneous, as in the opinion of the 
Court no substantial wrong or miscarriage 
had been occasioned thereby, such error was 
cured by proviso (f) of s. 746 of the Code. 
The witness (»., in the original case of the 
Crown, swore that the murder had been com
mitted about three o'clock in the afternoon, 
and that he and the prisoner were back in 
the city about five o'clock. The prisonep 
swore that the crime was not committed until 
about five o’eloflc. and that the clocks were 
striking -ix when he and O. were coming 
hack to the city. The Crown, by permission, 
then called a witness to contradict the pri
soner ns to the time of (l.’s return to the 
city ; and the Judge allowed the prisoner's 
counsel to put in a witness in reply :—Held, 
that the evidence so put in by the Crown was 
contradictory; and further, as it was in the 
discretion of the Judge in what order he 
would receive evidence, and as the prison* r 
had had the opportunity of replying, of whlcll 
he had taken advantage, that a new triai 
on the ground that such evidence was cumu
lative should he refused. Her v. Higgins,
30 N. B R. IS.

Herder Illegitimate infant murdered by 
mother—Instigated thereto by father—Con
viction—Stated rose granted — Evidence — 
Questions a* to admissibility of—Conviction 
affirmed. 1—One. Mary 1 bilan, murdered her 
illegitimate infant, being instigated thereto 
by defendant, the father. Both were found 
guilty and convicted of murder before Brit
ton. J„ who granted a stated case for opinion 
of Court of Appeal. The questions sub
mitted were : Was evidence tending to 
shew the intimacy of prisoner with Mary 
Ihilan, the facts relied on, extending over 
a period long prior to the birth of the 
infant, properly received, while evidence 
tending to shew the intimacy of Mary 
Dolan with other men. both before nnd Im
mediately after the murder, was rejected, and 
should the Judge have told the jury that none 
of the facts offered as corroborative of Mary 
Dolan’s statement were corroborative there
of?—Court of Appeal answered in the affirm
ative and confirmed the conviction. II. v. 
He Suit y (1910t, 17 O- W. R. 611. 2 O. W. 
N. 300.

Mnrder — Indictment for — Evidence of 
conviited felon.]—On an indictment for mur

der against the defendants, the evidence of 
one T.. convicted of murder and under sen
tence of death, was tendered by the Crown. 
Witness held competent. I{. v. Hatch, Mur
ray and Hatch, 7 E. L. R. 7AY2.

Mnrder — Insanity — I'ucontrollahle 
impulse—Knowledge of nature of ayt—Crim
inal ('ode, s. ID. 1—The prisoner was charged 
with murdering his wife nnd two step-daugh
ters. The defence was insanity. Dr. .1.. 
called for the defence, gave it as his opinion 
that the prisoner knew the nature and qual
ity of the act, and that it was wrong ; but 
that. “ mentally unbalanced as he was. le- 
might he seized with an uncontrollable im
pulse, and not to be able to restrain himself ;" 
—Held, that the defence was not erfabllshed. 
Her V. Creighton, 14 Can. (Tim. Cas. 349.

Mnrder — Judge’s charge — Evidence — 
Misdirection—New trial. Her v. Paul, 19 
O. W R. 946.

Murder — Judge's charge — Mnrder or 
manslaughter—Benefit of doubt,]—Where the 
Judge in a trial for murder concludes his 
charge thus.—'‘The verdict of the" jury is 
generally resumed in a few words, in the 
solemn words of guilty or not guilty." he is 
not supposed to direct the jury to bring in 
but one of the two verdicts of guilty or 
not guilty of murder, if in other parts of his 
charge he has sufficiently pointed out the 
distinction between murder and manslaughter, 
and instructed them as to their duty to find 
whether the prisoner acted with or without 
intent to kill. Where the Judge considers 
that no doubt exists, he is not obliged t * 
instruct the jury that the prisoner is entitled 
to any doubt they may entertain, such a 
course being more likely to impede than to 
assist them in the discharge of their duty. 
Her v. Fouquet, 14 Que. K. B. N7.

Murder—Judge's charge—A'o direction as 
to verdict of manslaughter — Scccssity for 
giving tehere no evidence to reduce offence— 
t'roirn case, reserved.]—On the trial of the 
accused for the murder of his jptep-son, the 
Witnesses for the Crown swore that the a<- 
cur *d had pointed a revolver at his wife, and 
that thereupon the deceased, her son. inter
vened asking the accused not to shoot, and 
that th" accused thereupon deliberately turned 
and fir > at the boy, wounding him from 
which wound he subsequently died. Tin- 
accused wore that there had been no al
tercation previous to the shooting, that 
everything Ltd been perfectly amicable, and 
that he had :ven the revolver to the de
ceased to shoot at some dogs, and that when 
he was handing it back it was accidentally 
discharged. He denied any provocation 
whatever, and swore that it was all an acci
dent. The policeman who arrestbd the a 
fused gave evidence ns a statement made 
by the accused that In* had shot the hoy. 
but that “ I was so aggravated, I won’t say 
crazy, at the time." This the accused abso
lutely denied. — The trial Judge charged in 
effect that there was under the evidence only 
one of two verdicts the jury could give, either 
guilty or not guilty of murder, and ret used to 
charge that they might find the oreused guilty 
of manslaughter. On the objection being
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taken by the accused to the charge and the 
refiiN.il of the Judge to charge a* to man- 
Nlaughter, a Crown caw was reserved for 
the opinion of the Court rn ha nr:—II rid. 
that, in view of the denial by the accused of 
any provocation and of his statement that the 
shooting was purely accidental, the jury could 
not have found a verdict of manslaughter 
upon the evidence, and therefore the learned 
trial Judge was right in refusing to direct 
them ns to the reduction of the charge to 
one of manslaughter. Hcr v. Barrett, 1 Sask. 
1*. It. 373; »V, C., tub nom. Rex V. Barre, 8 
W. !.. It 877.

Mnrder - Judge’s charge — Withdrawal 
from consideration of jury of question whe
ther evidence shews merely manslaughter-— 
Crown case reserved! — Criminal Code. Rex 
v. Barre ( Sask. ), 8 W. L. It. 877.

Mnrder — Manslaughter —- Definition»— 
Judge's charge—Failure to instruct jury— 
Failure to object to charge—.Yrir trial — 
Evidence—Rebuttal.]—It i< the duty of the 
Judge in a criminal trial with a jury to 
define to the jury the crime charged and to 
explain the difference between it and its 
cognate offences, if any.. Failure to so in
struct the jury is good cause for granting 
a new trial, and the fact that counsel for 
the accused took no exception to the Judge's 
charge is immaterial. 2. After the cases for 
the Crown and defence were closed, the 
Crown called a witness in rebuttal, whose 
evidence changed by a few minutes the ex
act time of the crime as stated by the > own’s 
previous witnesses and which tended to 
weaken the alibi set up by the accused :— 
Held, that to allow the evidence was entirely 
in the discretion of the Judge, and there was 
no legal prejudice to the accused, as he was 
allowed an opportunity to cross-ex a ntl ne and 
meet the evidence. Rex v. Wong On n,nd 
Wong (low, 24 C. L. T. 384. 10 11. C. R.

Mnrder—Proof of corpus delicti—Iden
tity Right to reply by Crown counsel — 
Judge's charge — Comment upon prisoner’» 
failure to give evidence—.Veto trial, j—On a 
charge of murder, the death nt a human 
bring having been once established, the iden
tity of the deceased, and the fact that his 
death was caused by the prisoner, may be 
established by circumstantial evidence, which 
slm-ild, however, he cogent and convincing :— 
Bold, Wit more, J., éiêêt ntiente, that in this 
case the evidence of the identity of the de
c-used and of the prisoner's having caused his 
death was sufficient to warrant the prisoner’s 
conviction.—The prosecution was conducted by 
the Crown prosecutor, having general instruc
tions from the Department of Justice in all 
criminal cases, and particular instructions in 
this case:—Held, Wet more, J.. dissentiente, 
that, although no evidence was given on be
half of the deceased, the Crown prosecu
tor had the right to reply. Rex v. Martin, 5 
<> W. It. 317, followed.—The Crown prose
cutor in the course of his address to the 
jury referred to the fact that the prisoner 
might have given evidence on his own behalf, 
and expressed the opinion that “ his counsel 
took the very best and wisest course in not 
having him go on the stand.” adding. '* I 
think it was wise for himself—Held, that

the prisoner was entitled to a new trial, 
the«p remarks constituting an improper com
ment. by which substantial wrong and injus
tice was caused. Rex v. King, <i Terr. L. It. 
1». 1 W. L. It. 348.

Murder—Procedure—Reading commission 
at opening of assizes— t et of provincial legis
lature dispensing with issue of commissions 
—Opmmg address of Crown counsel—Refer
ence to in- riminating evidence—Failure of 
Crown to sustain—Effect on jury—Substan
tial wrong or miscarriage—Incompetent in
terpreter—Trial allowed to proceed notwith
standing objection—Reception of evidence at 
flag when not admissible \»t. mortem 
statement of deceased—Address of Crown 
counsel in reply—Right to go beyond what is 
strictly in reply—Objection not taken at trial
— Mafter of practice—Right to take before 
Court of Appeal—Form of Crown ease re
served.]—I'pon the trial and conviction of 
the prisoners for the murder of an Indian 
woman, certain questions of law were re
served by the trial Judge, under s. 1014 of 
the Criminal Code, for the opinion of the 
Court of Appeal ;—1. By a British Columbia 
Act the issue of commissions of assize is dis
pensed with. It was conceded that this 
was intro, vins; hut it was contended tint 
the reading of a commission at the nooning 
of the Court was a necessary formality at 
common law. and was a practice in existence 
in British Columbia at the time of the I’nion. 
and could not be abrogated except by a Dom
inion statute, being a matter of practice and 
procedure in criminal cases .—Held, that the 
practice and procedure must adjust them
selves to the conditions which are brought 
about by the lawful exercise of its authority 
by the provincial legislature : and therefore, 
when no commission of assize is necessary, 
the practice of rending a commission at the 
opening of an assize must fall by the way
side. — 2. The Attorney-General, in open
ing the case for the Crown, outlined evi
dence of the most damaging character against 
the accused, and pointed to blood-stained 
clothing of one of them, which had been 
brought into Court, but failed to prove his 
statements, the Crown witness whom he in
tended to call not being competent by reason 
of her being the wife of the prisoner refer
red to. The question reserved (or intended 
to be reserved), in regard to this was. whether 
it was non-direction or other error in law 
on the part of the trial Judge to oiriit to 
direct the jury that these matters were 
not in evidence and ought to be wholly dis
regarded in deciding the guilt or innocence of 
the accused :—Held, that the production in 
Court of the clothing, coupled with the de
claration that the stains on them were stains 
of human blood, r is calculated to have the 
most profound effect upon the jury ; and a 
substantial wrong was done in not withdraw
ing them and clearly ami explicitly warning 
the jury against being influenced by them ; 
it was not a case of the wrongful admission 
of evidence, but it could not he treated ns 
much less calculated to do substantial wrong 
to lhe accused than would he done by the ac
tual admission of these statements In evi
dence : and on this ground the conviction 
should be quashed, and a new trial ordered.
— Irving. J.A-, dissenting.—Quare, per Mac
donald, C.J.A., whether the omission to direct 
the jury was a question of law within the
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meaning of s. 1(114 of the Code.—Per Irving, 
J.A., thaï th«- proper inference, was that the 
jury understood that the statement of the 
Attorney-General had been made under a 
misapprehension, and that the fact mentioned 
to them hail Ix-vn wholly withdrawn from 
their consideration : and, as no complaint was 
made b.v the prisoners’ counsel at the trial, 
there could not be said to have been a sub
stantial wronu" or miscarriage.—.'1. At the 
trial, much of the testimrny being given by 
Indians, an interpreter was sworn, who inter
preted the statements of the witnesses to the 
Court. The interpreter was objected to by 
counsel for the prisoners on account of his 
bad character, and the trial Judge was not 
satisfied with the manner in which he per
formed his duties ; but there was nothing 
to shew that the interpreter had dishonestly 
performed his duties, or had been guilty of 
misinterpretation of the evidence: — Held, 
Martin, J.A.. dissenting, that no substantial 
wrong or miscarriage was occasioned by con
tinuing the trial with this interpreter.—Per 
Martin, J..V, that the interpreter’s incom
petence rendered the trial an unfair one ; and 
when that incompetence became apparent, 
the Judge should have stopped the trial; the 
fitness and capacity of the interpreter were 
fur him alone to pass upon, and not for the 
jury.—4. A witness, A., when about to leave 
the box, was noticed by the trial Jfldge to be 
muttering ; lie asked the interpreter what she 
was saying ; and this brought out a state
ment from the witness respecting something 
said by the deceased to the witness, tending to 
incriminate the prisoners, and which at 
that stage of lie trial was not admissible.— 
Held, that, ns the anU'-murti m statement 
of the deceased made to A., which included 
the matter so improperly brought out. was 
afterwards admitted, no wrong or miscar
riage had resulted therefrom.—ft. Held, that 
the ante-mortem statement was properly 
admitted in evidence.—II. It was objected that 
the Attorney-General in his address to the 
jury in reply did not confine himself to mat
ters proper to a reply, but discussed the 
case just ns if he had addressed the jury 
first :—Held, that no substantial wrong was 
done to the accused.—Semble, per Macdonald, 
l\J..V, that, while it is now well estab
lished that in a proper case the Court will not 
refuse to grant a new trial in a case of 
felony because counsel for the defence did 
not take the objection at the trial, deliberate 
withholding of objection to something which 
might be remedial at the trial ought to be 
discountenanced ; and, where the objection 
is one having reference to practice and pro
cedure, failure to take it ought, unless in 
very exceptional circumstances, to be an an
swer to the objection when afterwards urged. 
—7. Held, that, looking at certain expressions 
used by the trial Judge in his charge to the 
jury, in the light of the whole charge, they 
were not misdirections. — Per Macdonald, 
C.J.A.. that the case was not properly stated, 
consisting as it did of statement of facts 
divided into paragraphs, and no questions 
based on these facts ; the Court was left to in
fer the question of law under each para
graph. If. v. Walker <t Chinley (11)101, 13 
W. I* It. 47.

Murder — Provocation — Self-defence— 
Intention—Intoxication of prisoner—Finding 
weapona in posseasion of prinoner—Circum

stances to justify fury finding charge of »nqn- 
slaughter—Failure of jury to agree—Recalled 
by trial Judge—Remark» of trial Judge as 
to ayr ring within abort time—Strong recom
mendation to merry—TriaJ Judge not gov
erned by recommendation—Re nerved case. |— 
Prisoner was tried and convicted of murder. 
The trial Judge reserved n case for opinion 
of Court of Appeal ns to his charge to the 
jury and the admissibility of certain evidence. 
Court of Appeal held, that the application 
was a last resort—a forlorn hope—and con
tained nothing to supiiort it; that there was 
nothing objectionable in the Judge's charge 
to the jury nor in the evidence admitted at 
the trial. It. v. Irntriiini (1910), 10 O. W. 
R. M7. 1 O. W. N. 001.

Murder—Statement of aceuned made to 
police officer when in custody — Ability of 
foreigner to understand the effect of answers 
to queationa put to him by police officer— 
Admissibility — Second trial — Jury — 
Additional panel aummonrd before first parol 
exhausted—Practice.']—Where a prisoner un
der arrest for assault and robbery was 
warned that he need jiot answer, but if he 
did answer what he said might be used 
against him in evidence, is sufficient warning 
although he was not told that lie would 
charged with murder, and a confession so 
obtained is admissible on a charge of murd. r. 
R. v. Rossi ( 1910), 8 K. I,. It. 505.

Murder- Verdict of “ guilty "—Applica
tion to trial Judge after death sentence for 
a reserved ease. )—An application on behalf 
of a prisoner under sentence of death for a 
reserved case was refused, the grounds of 
the application being whether or not the trial 
Judge was right in statements made in his 
charge and comments on the evidence. Ret 
v. Swyrda. 13 O. W. It. 408. 15 Can. Cr. Ca< 
188.

Murder- Weight of evidence—Motion for 
new trial—Circumstantial evidence — fdm- 
tity. I—The deceased was murdered, according 
to the only eye-witness (a girl of about S 
years), by a dark man with a fat face, 
dressed in brown trousers, in the scat of 
which were two rents. He also bad on a 
black shirt with white stripes, and a dark 
coat. The prisoner had been seen in the 
vicinity of the murder, within uwi
the place, some 11) or 30 minutes previously. 
His dress corresponded with the shirt, coat, 
and trousers mentioned, in addition to which 
he wore a stiff, black bat. A knife, sworn 
to as having been in the prisoner’s possession 
three days before, was found on the after
noon of the murder, still wet with blood, a 
few feet from the murdered woman’s body. 
When arrested three days later, the prison-T 
was without the dark shirt :—Held, refusing 
an application for a new trial, that the jury 
was justified on the evidence in coupling the 
prisoner with the crime.—In a criminal, ns 
in a civil case, on an application for a new 
trial on the ground that the verdict is against 
the weight of evidence, the Couït will he 
governed by a consideration of whether the 
evidence whs such that the jury, viewing the 
whole of the evidence reasonably, could not 
properly find a verdict of guilty. — While, 
under the criminal law, the accused person 
is not called upon to explain suspicious cir-
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ru instances, there may yet come a time when, 
circumstantial evidence having enveloped him 
in n strong network of inculpatory facts, lie 
i-i hound to make some explanation or stand 
condemned. Rex v. Jenkins, 14 B. C. it. <11, 
It W. L. It. 40Ti, 14 Can. Crim. Cas. 221.

Neglect to provide necessaries for 
wife—Code, ». 242 (2)—Acquittal on pre 
v«ou» charge — Evidence prior to previous 
O' quittai — Admissibility of — prixonrr dis- 
charged.1—Criminal Code, s. 242 <21, pro
vides that “ Every one who is under a legal 
duly to provide necessaries for his wife, is 
criminally responsible for omitting, without 
lawful excuse so to do, if the death of 
bis wife is caused, or if her life is 
endangered, or her health is or is likely 
to be permanently injured, by such omis 
■ion.”—-Court of Appeal held, that not every 
case of neglect or omission to provide neces
saries for a wife renders the husband crim
inally responsible :—That the jury must be 
satisfied that the omission was without law
ful excuse That the question of lawful ex
cuse is to be determined upon all the facts 
and circumstances, the onus being upon the 
Crown :—That defendant's evidence as to his 
liability and means are matters for the con
sideration of the jury That, where defend
ant had been previously charged with an 
offence under above section, and acquitted, 
evidence as to what took place previous to 
his acquittal should not be received at a sub
sequent trial for another charge. R. v. 1 «• 
mo* (lint», 17 O. W. 11. 850. 2 O. W. R. 
302, O. L. It. . Can. Cr. Cas.

Nuisance— Indictment against railway for 
maintaining — Findings of jury—Ouilty on 
one count—Disagreement on remaining counts 
—Vcir trial ordered—Application to post
pone—(Irantcd on terms and undertakings— 
Case stated for opinion of Court of Appeal 
—Sentence deferred. |—Defendants were in
dicted for common nuisance. The jury gave 
a verdict of guilty on the count as to over
crowding, but failed to agree on the five 
other counts. Uiddell. J., accepted the ver
dict, discharged the jury, and ordered a 
new trial on the five other counts, to take 
place the following Monday, pursuant to 
powers given him under ss. 858. 900. of the 
Code. Defendants moved to postpone the 
trial, based upon an affidavit that it would 
be impossible to get necessary witnesses and 
upon the ground of inconvenience.—Riddell, 
J., held, i hat there nothing to shew that
defendants' witnesses would be more avail
able at any time other than the one ap
pointed. but on defendants giving an under
taking to make a careful experiment in good 
faith with a view to increasing the accom
modation by modifying the routes, etc., and 
an undertaking to open other lines so as to 
relieve the congestion and to adopt such 
device* .'is might prove successful, the fur
ther trial would be postponed until the next 
sittings at Toronto for the trial of criminal 
cases.—Defendants moved for a stated case 
to be argued before the Court of Appeal.— 
Uiddell, .!„ granted the application, setting 
out the facts and the law in question involved 
in the case. Sentence deferred until Court 
of Appeal gives opinion. R. v. Toronto Ru\ 
Co , 1911), 18 O. W. R 104, 2 O. W. N. 
<181. 753.

Nuisance — Indictment o; electru • vl 
traji "impany—Endangering lives of public 
— \ egligent operation of cars—Want of pro
per appliances—Fenders—Cars running re
versely.4 — Case reserved by Chairman of 
the General Sessions of the Peace for the 
county of York, upon an indictment and con
vict ion of defendants for a nuisance, consist
ing in the negligent operation of the cars, 
without proper appliances, etc., so as to en
danger the lives and safety of Ilis Majesty’s 
subjects, etc. It was alleged that defendant® 
were authorised to operate a street railway 
on certain streets in the city of Toronto, 
and in doing so were under a legal duty to 
take reasonable care and precaution to avoid 
endangering the lives and safety of the public, 
but without reasonable excuse neglected to 
take such precautions and did thereby en
danger the lives and safety of the public and 
thereby committed a common nuisance. It 
was shewn that at one end of a double tracked 
street that there was used what is called a 
“ Y.” and the cars were backbd on a single 
track for about a quarter of a mile. There 
was no fender, headlight, nor gong used while 
hacking this distance, which made ‘it very 
confusing to persons crossing the street to 
tell which wav the care were going. Eliza
beth Ward, in attempting to cross the street 
in the dark, was knocked down and killed 
by a car hacking up this track :—Held, de
fendants were properly convicted, it l»eing a 
common nuisance either at common law or 
under s. 191 and the first part of s. 192 of 
the (’ode. Ilex v. Toronto Rw. Co., 4 O. W. 
R. 277, 5 O. W. R. 021, 10 O. L. R. 2*5.

Nuisance—Indictment of electric railway 
company—Endangering safety of public — 
Removal from Sessions into High Court — 
Difficult questions of law—Delay of trial. 
Rex v. Toronto /fir. Co., 8 O. W. R. 441.

Nuisance — Indictment of railway com
pany—Carrying dangerous explosives—Fatal 
injuries to persons —- Hoard of Railway Com
missioners—Plea of guilty — Punishment — 
Mitigating circumstances—Imposition of fine. 
Hex v. Michigan Central H. H. Co., 10 Ü. 
W. R. «60.

Nuisance — Railway—Crossing—Neglect 
to safeguard—Order of Railway Committee 
for protection of street (Tossing against two 
railways—Charge of failure to comply there
with—Joint indictment — Validity. 1 — The 
Railway Committee of the Privy Council of 
Canada, upon the application of a city, in 
order to provide protection at a place where 
a street was crossed by the tracks of two 
railways, ordered and directed that the two 
railway companies should, within a specified 
time, properly plank between their said tracks, 
and also provide gates and watchmen thereat, 
and should thereafter maintain and protect 
the said crossing :—Held, that a joint indict
ment against the two companies for the fail
ure to place gates and a watchman at the 
crossing, would not lie ; and therefore there 
was no jurisdiction in the Court of General 
Sessions of the pence to try such an indict
ment. and a conviction made at the Sessions 
against the two companies was quashed.—The 
effect of ss. 1(55. 221. and 247 of the Criminal 
Code, anil ss. 33. 427. and 431 of the Railway 
Act, considered. Rex v. (IraniI Trunk Rw. 
Co. <6 Can. Par. Rw. Co.. 17 O. L. R <501, 
12 O. W. R. 975. 8 Can. Rw. Cas. 453.
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Obscene matters — Moving picture 
theatre* /'rite fighting—Cr. ('ode 201 ; 8 rf 
9 Edw. VII. c. 9 (el.l—That to constitute 
“ obscene " in moving pictures, according to
0 207 (•) Orim. Code, there must be an 
exhibition of unchaste or lustful ideas which 
tend to corrupt those who are present and 
whose minds are open to such immoral in
fluences.—In present case, pictures of Jeff- 
ies Johnson tight, while disgraceful, contain 

nothing which can corrupt morals. R. v. 
1. Heureux « 1910». 17 R. L. n. > 32.

Obstructing distress— Onus on ('roll'll 
to prove legality of distress—Criminal Code, 
». Hi (#U—Section 144 (2) of the Cri
minal Code, enacts that everyone is guilty of 
an offence . . . who resists or wilfully
obstructs any person ... in making any 
lawful distress : Hi Id, that it étVoltM on 
the prosecution under this seection to prove 
the existence of all the ingredients which 
go to make up the offence, one of which is 
the legality of the distress, as for example, 
in this case, that there was rent in arrear. 
It was necessary therefore for the Crown to 
shew that rent was due and in arrear. Rex 
v. Harron, 24 C. L. T. 10, 0 O. I* R. 008, 
2 O. W. It. 003

Obstructing divine service — Indiet- 
mint—Proof of lawful authority—Ownership 
of ehuri h building. )—1. An indictment, un
der s. 171 of the Criminal Code, for unlaw
fully obstructing or preventing a clergy
man or minister, by threats or force, in or 
from celebrating divine service or otherwise 
officiating in any church, chapel. &c„ is suf
ficient without allegation that the clergyman 
or minister obstructed was. at the time of 
the offence, in lawful charge of the- church, 
chapel, Ac. 2. To support a prosecution 
under that section, however, it must be 
proved at the trial that the clergyman or 
minister obstructed was, at the time of the 
alleged offence, either the lawful inculnbent of 
the church or was holding service with the 
permission of the lawful authorities of the 
church. 3. A church building erected by a 
congregation of one religious body remains 
the property of those who adhere to that body, 
although a majority of the congregation after
wards decides to join another or religious 
body, and assumes to appoint a clergyman or 
priest to hold services in the church, and 
those who are opposed to such appointment 
may lawfully prevent or obstruct the person 
so appointed from officiating in the church. 
Rex v. Won y l Kapij, lfi Man. I- R. 110, 1 W, 
L. R. 130.

Obstructing highway — Nuisance — 
Form of indictment. Rex v. Reynold», 2 E. 
L. R. 42.

Obstructing officer—Sei:ure of chattel 
—Conditional sale.] -The retaking of posses
sion of a chattel by the vendors thereof under 
the provisions of a conditional sale agreement, 
is not a seizure within the meaning of the 
Criminal Code. s. 144, s.-s. 2 (hi. so ns to 
subject the purchaser of the chattel, who in 
good faith disputes the right to retake It. to 
the penalty prescribed in that sub-section. 
Rex v. Skand, 24 C L. T. 12.1. 7 O. L. R. 
11K), 3 O. W. R. 293.

Obstruction of highway — Conviction 
for—Weight of evidence—New trial—Direc
tion to jury—Proof of original survey—Onus. 
Rex v. Moyer, 1 O. W. R. 780.

Obstruction of officer of law—llailifl 
—Executing writ of replevin—County Court 
—Absence of jurisdiction.]—Section 204 of 
the County Courts Act. R. S. M. c. 33. does 
not authorise the issue of a writ of replevin 
out of the County Court of any County Court 
division except that in which the goods to 
be replevied are situate. For the constru- - 
tion of the provision in that section as to the 
Court out of which the writ is to issue, it i« 
proper to look at the prior enactments of 
which that section is a revision ; and in that 
light the words '* otherwise ordered” should 
he held to apply only to an order changing 
the place of trial and not to give power to 
order the issue of the writ out of the Court 
for any County Court division other than 
that in which the goods to he replevied are 
situate. An order of a County Court Judge 
for the issue of a writ of replevin out of such 
other County Court, and the writ issued 
thereunder, are wholly ultra vires and void, 
and afford no protection to the officer at
tempting to execute the writ : and the owner 
of the goods described in the writ cannot he
convicted under a. 144 <>f the Criminal Code, 
1892, for unlawfully obstructing or resisting 
the officer in the execution of his duly, be
cause he by force prevented the bailiff from 
taking the goods under the writ. Morse v. 
./amen, Willes 122, followed. Parsons v. 
Lloyd, 2 W. Rl. 845, nnd Collett v. Fat
ter, 2 II. & N. 3(50, distinguished. Rex v. 
Finlay, 21 C. L. T. 419, 13 Man. I* R. 383.

Obstruction of street—Offence again»t 
municipal by-law — Free une of strerts — 
1 chicles—Foot passengers—Street not com
pletely obstructed—Interpretation of by-law.] 
—On a ease stated h.v a police magistrate, 
it was held that the street was practically nil 
occupied by defendants nnd others so ns to 
cause an obstruction within the meaning of 
the by-law. The question of whether the fere 
use of the streets meant all portions of them 
is academic. Re Bettsworth, 11 W. I>. It. 
«49.

Offence against eity by-law \rrest 
by peace officer without warrant—Action fur 
assault and false imprisonment.]—The de
fendant was h police constable in a city 
without a warrant he arrested the plaintiff 
for a breach of a by-law of the city, and the 
plaintiff brought this notion for assault and 
false imprisonment :—Held, that the direc
tion to the jury that the defend, nt had a 
right without a warrant to arrest the plain
tiff if he found him committing a breach of 
a city by-law. was erroneous ; and a ver
dict for the defendant founded thereon was 
set aside.—The power of a constable to make 
arrests without warrant depends either on 
the common law or on statute. At common 
law he may arrest a person whom he finds 
committing a felony, misdemeanour, or breach 
of the peace, or whom on reasonable grounds 
he suspects of having committed a felony : 
and by‘the Criminal Code, s. «48, he may 
arrest any person whom he finds committing 
a criminal offence. Rut neither at common 
law nor by statute is there any authority for
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arresting a person without warrant found 
committing n breach of a city by-law. Sec
tion to of the Criminal Code protects a 
constable only in caaea in which he is auth
orised to make an arrest.—Held. also. that, 
there being nothing in the by-law which 
authorised the defendant to arrest the plain
tiff. the defendant was not acting under its 
provisions, and was not protected by «. 
404 of the City Act.—Held, also, per Lamont. 
J.. that the direction given to the jury that 
the plaintiff, while the conviction against him 
remained unreversed, was estopped from set
ting up that he was not guilty of that offence, 
was right.—Per I#amont. J.. also, that the 
provincial legislature had power to author
ise arrest without a warrant for breach of 
n provincial statute, and. as that power had 
not been exercised, the right to arrest did 
not exist. Plested v. McLeod (1910), 15 W. 
U R. 688. Saek. L. R.

Omission to provide necessaries for
wife—Provision by other»—Injury to health 
—Secessity for proof of—Criminal ('ode.j — 
Vnder s. 210. s.-s. (2). of the Criminal Code, 
which denh with the non-support of a wife 
bv a husband when n legal duty exists on the 
husband’s part to provide necessaries for his 
wife, the criminal responsibility for the omis
sion to do so only arises when it is proved 
either that her death has been caused or her 
life endangered, or her health is perman
ently injured or likely to he, by such omission. 
Where, therefore, the husband xvas convicted 
on the charge of having “ unlawfully omitted, 
without lawful excuse, to supply his wife and 
child with the necessaries of life, where
by the health of each of them became, and was 
and is likely to become permanently injured," 
and the evidence shewed that the wife and 
child were living with the wife’s mother, who 
supplied all her needs Held, that the charge 
was not sustained, and the conviction was 
quashed. Hex v. Wilke», 12 O. L. R. 264, 7 
O. W. R. 834.

Omission to provide necessaries of 
life — Criminal Code. »». 209, 210, 211 — 
Mauler and serrant—Head vf family—Medi- 
eal aid—Permanent injury to health. 1—The 
accused had been placed in charge of a child 
of 12 under agreement with Dr. Rarnrtrdo’s 
Homes. The hoy’s toes were frozen, and after 
more than three weeks without medical at
tendance jt became necessary to amputate 
them:—field, that the relation of the ac
cused to tlie boy was not that of parent, 
guardian, or head of a family, under s. 209 
of the Criminal Code, 1892.—Held, further, 
that, in the absence of medical evidence as 
to its effect, the loss of the toes could not 
be taken to be, or to be likely to cause per
manent injury to health. Regtna v. Coventry, 
3 Terr. L. R. 93.

Ownership - Evidence—Depositions of 
witness at preliminary inquiry.]—Held, Rou
leau. J.. dissenting, upon a Crown case 
reserved after a conviction for theft, that 
the production of tin1 steer’s hide with the 
prosecutor’s brand and earmarks only upon 
it. and the evidence of the prosecutor that he 
had owned and had never parted with the 
steer from which the hide had come, were 
sufficient to justify the trial Judge in finding 
that the steer in question was the property of 
the prosecutor. (Sec. 63 & 64 V. c. 46, a

707 A, and 1 Edw. VII. c. 42. *. V07 A.) :— 
Held, per curiam, that evidence that n wit
ness at the preliminary inquiry was a cor
poral in the X. W M. Police, that he bad 
bee n sworn in as a member of Strathcona’s 
Horse, that he had left the post at which 
he had been stationed to join the latter force, 
and that, in the opinion of the deponent, 
if he had left the latter force he would have 
returned to such post, which fact would there
upon have become known to the deponent, 
was sufficient evidence of the absence of such 
witness from Canada to justify the admis
sion as evidence at the trial of the deposition 
of such witness taken at the preliminary in
quiry : and that the question was one to be 
decided by the trial Judge. Repina v. For
sythe, 4 Terr. L. R. 398.

Perjury — Abs> nee of formal record.] — 
The defendant had been convicted by a police 
magistrate and sentenced to pay a fine for 
perjury alleged to have been committed at a
former trial before the name magistrate, when 
the defendant had been acquitted on a charge 
of theft. On a reserve case the Court of 
Appeal held that the information was suffi
cient. that the present conviction was bad 
because there was no legal evidence of the 
former trial and the magistrate hail no right 
to import into the present trial anything 
which had occurred at the previous trial. 
There is no authority in the Criminal (’ode 
to impose a fine on a conviction of perjury. 
Rer v. Legros, 17 O. !.. R 425. 12 O W. 
it 988, 11 Om Cite Gu 161.

Yevli vy—Affidavit in pending civil cause
__Several charges—Duty to consider affidavit
as to whole—Charge not in information— 
Consent—IAterally true statement — Crown 
rase reserved—Form of.]—The defendant was 
convicted in a County Judge’s Criminal Court 
on several charges of perjury, alleged to have 
been committed in connection with an affi
davit sworn to in a cause pending in the Su
preme Court. One of the charges was not 
contained in the information in the magis
trate’s Court, but was preferred by the 
Crown prosecutor, before the Judge of the 
County Court, without the latter having In 
nnv way expressed hi* < misent to the pre
ferring of the charge as required by the 
Code. a. 773. Another charge was that de
fendant falsely swore that a sum of money 
was not received by him, whereas it wa1 
received by the firm of which the defendant 
was a member. There was no allegation that 
the defendant, knowing that the money had 
been received, corruptly swore, etc., and the 
statement as sworn to appeared to have been 
literally true:—Held, that both convictions 
were bad. and must be set aside. — Held, 
also, that the different allegations being con
tained in the one affidavit, the Judge was 
wrong in considering each charge separately, 
without reference to the other allegations in 
the affidavit, and that he was hound to weigh 
the statements as a whole in arriving at n 
conclusion as to the guilt or innocence of the 
prisoner.— Held, also, that it was not com
petent for the Judge to submit a question as 
to whether there was legal evidence to sus
tain the conviction, and send up the evidence 
for review, hut that he must state the effect 
of the evidence to support a certain charge 
and reserve the question ns to its sufficiency
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in iwint of law —Semble, that the charge 
of perjury should not have been brought dur
ing the pendency .if the civil action in the 
Supreme Court. Rex v. Cohn, 36 N. 8. tt. 
240.

Perjury—Attempt to incite—Hail — He- 
cognisance—Jurisdiction of justiie of the 
p> air—Criminal Code. |—A defendant charg
ed with offering money to a person to swear 
that A.. R. or (*. gave him a certain sum of 
money to vote for a candidate at an election, 
was admitted to bail and »he recognisances 
taken by one justice of the peace :—Held, 
that the offence was not an attempt to com
mit the crime of subornation of perjury, hut 
something less, being an incitement to give 
false evidence or particular evidence regard
less of its truth or falsehood, and was a 
misdemeanour at common law and that the 
recognisance was properly taken by one jus
tice. who had power to admit the accused to 
bail at common law, and that s. <501 of the 
Code did not apply. The common law juris
diction as to crime is still operative notwith
standing the Code, and even in cases provided 
for by the Code, unless there is such re
pugnancy as to give prevalence to the later 
law Hex V. Cole, 22 <\ L. T. 132, 3 O. L. It. 
38». I O. W. It. 117.

Perjury — Criminal Code, tt. 170, 111 
I ~ 1 —" Judicial proceeding ” — Cross-exam
ination on affidavit—Absence of registrar.] — 
Where an order had been made in a proceed
ing under the Guardian's Appointment Act 
for cross-examination on an affidavit :—Held, 
that the judicial proceeding ended when the 
registrar left the room in which the cross- 
examination was being held after swearing the 
witness, leaving the official stenographer to 
take the cross-examination in shorthand. 
Hex v. Hulofton, U It. C. ft. 7», 8 W. [* It. 
1»7, 14 Can. Crira. Cas. 253.

Perjury -- Defendant acquitted — Stated 
cate ut instance of Croton as to authority 
of acting Croira timber agent to receive oaths 
—Crown Timber Art, ss. II, /.# — Publie 
Lands Act, t. —Interpretation Act, s. 7 
(2d*. |—Court of Appeal held, that, au act
ing Crown timber agent, not being a com
missioner. notary or justice of the peace, 
has no authority to administer an oath to a 
clerk of » lumber company, who signs a re
turn as required by It. S. O. 1SU7, c. 32. H. 
v. Johnston (1»10J, 17 O. W. It. 78, 2 O. 
W. N. 106.

Perjury — evidence of clerk and steno
grapher—Proof of proceedings in which of
fence committed--Record book — Imperfect 
proof—Mew trial—Substantial wrong or mis
carriage.]—Crown case reserved by the chair
man of the General Sessions of the I’eace for 
the County of Brant. The prisoner was con
victed for perjury. The only evidence was 
that of the Clerk of Assize, who swore the 
prisoner was called as a witness at a certain 
trial ; and that as Clerk of Assize he had 
■worn the prisoner on said trial, ami he pro
duced his record ls»ok which he kept as 
Clerk of Assize, in which he had entered as a 
witness sworn on said trial the name of the

risoner. whom he identified as a witness who
ad been sworn by him ; and that of the 

Court stenographer as to the evidence the

prisoner had given at the said trial :—Held, 
the law had simplified the proof in such cases 
under s. 691 of the Criminal Code,4vis., “A 
certificate containing the substance and effect 
only of the indictment and trial for any 
offence, purporting to be air.ned by the Clerk 
of the Court or other officer having the cus
tody of the records of (he Court where» 
the indictment was tried, would be sufficient 
proof of the crime f< r wnlch the prisoner w.ts 
tried. This was absent and the conviction 
was not according to law. since the crime 
was not legally proved. The saving clause 
(s. 746 of the Code that the conviction ought 
not to be set aside ns no wrong or miscar
riage had been done in the mistake?, Which 
was invoked by the Crown, did not apply 
and the conviction was reversed and a new 
trial granted. Ret v Drummond, u <>. W 
it. 2ii, m o. L. n. r*46.

Perjury - False declaration — Marriage 
laws—Lawful hindrance—Marriage with in
fant — Consent of father. Rex v. Moraes 
(B.C.), r» W. L. It. 286.

Perjury — Indictment — Intent to de
ceive—Criminal Code, s. H5S — Lord's Day 
Aet—C. S. IK C. c. 10J, t. S— Perjury in 
Police Court—Jurisdiction of magistrate — 
Absence of information—“ Judiiial protrud
ing"—Criminal Code, ». 171—Evidence—Ke
en rd of trial.]—The indictment contained in 
substance a statement that the accused com
mitted the indictable offence of perjury in a 
judicial proceeding :—Held, that it complied 
with the requirements of s. 852 of the Crim
inal Code, and was not had because it did not 
allege that tin* accused committed perjury 
with intent to deceive.—2- The statute h. S 
V. 1 '. c. KM. s. 3. is in force in Ontario.— 
A ttorney-tiencrai for Ontario v. Hamilton 
Street Rw. Co., [111031 A. C. 524. followed. 
—3. The accused was arrested by a police 
constable, and brought before a police magis
trate, when a charge of gambling with dice on 
the Lord’s day was laid against him. So far 
as appeared, no information was laid, hut file 
constable had a warrant, which he read to the 
accused. The latter made no objection to 
the manner in which he had been brough! 
before the magistrate or in which tin* charge 
had been laid: his trial was proceeded with, 
and in testifying on his own behalf he com
mitted the perjuries for which lie was in
dicted:—Held, that the magistrate had juri
diction. and tbe accused gave his evidence in 
a judicial proceeding, within the meaning of 
h. 171 of the Code.--4. There being no in
formation or other formal record, tin* charge 
and the proceedings thereon, so far as mater
ial. were proved in the only way in which 
they were capable of being proved, i.e., by 
the oral evidence of the magistrate and his 
clerk, each speaking with the aid of his 
notes taken at the tr.nl, which was the best 
evidence possible in the circumstances, ami 
therefore sufficient. Rex v. Drummond. 10 
O. L. K. 546, distinguished. Rex v. Yaldon. 
12 O. W. It. 384, 17 O. L. It. 17».

Perjury — Information — Suffirieneg of 
—Perjury committed on prior trial—Produe 
tion of record—Expression and demeauour of 
witnesses and accused on both trials—Magis
trate’s decision based on.l—An information, 
after setting out the time and place, charged 
that the prisoner “ did unlawfully commit
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perjury at the Court of . . police ma
gistrate, on hi* trial for theft, by swearing 
to the effect that he had been authorised, 
either verbally or by letter, by . . . the
Crown timber agent, to take poeneseion of 
certain jade* on the farm of !>., and that 
none of the poles taken by him were the 
poles cut by IV The charge for theft, a* 
well a* that for perjury, came before the 
same police magistrate, and both were tried 
by him MMUMVilf, OB ÜM Inn- r tii;il 
when the prisoner was convicted of perjury 
—no record of the prior trial was produced 
or proved. The decision of the police ma
gistrate on the charge for perjury, a* stated 
by him, was not based altogether on the 
evidence, but to a greater or less degree on 
the expression and demeanour of the wit
ness.'*, and especially of the accused on both 
trials. On a case reserved, submitting ques
tions as to the above for the opinion of the 
Court :—Held. 1. That the information was 
sufficient, the offence of perjury being 
sufficiently charged under s. 174 of the Crim
inal Code, form «14 being complied with, and 
all averments declared by a. «182 to be un
necessary, omitted. — 2. That whether the 
property alleged to be taken was under or 
above $10, under as. 772, 778. and as. 777, 
7# a formal record <>f the trial for theft
was essential, and should have been produced 
and proved, and the omission to do ho in
validated the conviction.—3. That the police 
magistrate should have been guided by the 
evidence before him on the trial for perjury, 
and on that alone.—Meredith, J.A., declined 
to answer the si*cond question and dissented 
as to the answer to the third question.—-The 
conviction was quashed ami the prisoner dis
charged. Hem v. Legros. 17 O. L. It. 425, 12 
O. W. H. 983.

Perjury — ** Judicial proceeding "—Crim
inal Code, as. 170, 171 (2). Hex v. Rulof- 
son. 0 W. L. It. 107.

Perjury—Judicial proceeding—l)c facto 
tribunal—Jurisdiction. ] — An information un
der It. S. Q. Art. 5551, for tre-oass upon 
land* In the county of Hunting. »u. In the 
district of lteauharnois, was laid, heard, and 
decided before the recorder of Valleyfield, 
an cr officio justice of the peace within the 
whole district, but who did not reside In the 
county where the offence was charged to have 
been committed, and was, therefore, without 
jurisdiction to hear the case, as R. 8. Q.. 
Art. 5501. provides that such offences shall 
lie cognizable only by a justice or justices 
resident within the county where the offence 
ha* oeen committed: — Held, affirming the 
judgment In 11 Que. K. B. 477. that the 
hearing of said charge by the recorder, acting 
as a justice of the peace having power to 
hear it. was a judicial proceeding within the 
meaning of s. 143 of the Criminal Code, and 
thin the appellant was rightly convicted for 
perjury committed by him ii|sin such hearing, 
notwithstanding that the recorder had no 
jurisdiction over the subject matter of the 
complaint. Drrtc v. Ret, 23 C. L. T. 148. 
33 8. C. R. 228.

Perjury—Offence committed on e«<xmina- 
tioa for discovery in civil action—Judicial 
proceeding—Postponement of trial until de
termination of eclt'oa.l—The accused, having

been charged with perjury committed on his 
examination for discovery before the registrar 
in a civil suit, elected to take speedy trial. 
<>u his election, his counsel took the objec
tion that perjury <-ould not lie assigned on 
examination fo • discovery:—Held, that, as 
every statement made upon oath by the per
son examined during his examination for dis
covery, forme part of hia evidence st the trial, 
it is evidence given in a judicial proceeding 
within the meaning of s. 14"» of the Criminal 
Code.—Discretion of Court exercised by re
fusal to hear charge of perjury while civil 
proceedings are pending. Ret v. Thickens. 
12 B. r. R. 228. 4 W L. It. 454.

Perjury — Reserved case — Evidence — 
Police Court record.] — A reserved case 
stated: “I withdrew the case from the 
jury and (Uncharged the prisoner on the 
ground that the Crown had failed to pro
duce sufficient evidence by not producing any 
record of the hearing or the result thereof 
in the police Court, where the perjury was al
leged to have been committed.” The question 
stated for the consideration of tin* Court of 
Appeal was: “Was I right In withdrawing 
the case from the jury on the above grounds?" 
—Held, that the question should be answered 
in the affirmative, Meredith, J.A., dissenting. 
B. v. Drummond (1905), 10 O L. I?. 546; 
R v. / - Uros < 19(181. 17 O. 1 R 125 
R. v. Hillon (1877). 14 Cox C. (!. 4. followed. 
R. v. Farrell (19101, 13 O. W. R. 15, 20 
O. L. R. 1X2. 15 Can. Crlm. Cas. 283.

Perjury — Statutory declaration — Sta
tutory form not followed—Jurat—Criminal 
('ode. mm. /7 >, /«.i. 1002—li ant of corrobora
tion. I—The second count charges the aevus-d 
with committing perjury with the Intent to 
procure the conviction of R. for an offence 
punishable with imprisonment for life, under 
s. 174 above. This charge failed for want 
of corroboration. The accused bad made 
what was intended to be the ordinary statu
tory declaration. From this the words 
“ knowing that It is” had been omitted. Then 
the officer before whom the declaration was 
made asked declaiant “do you declare it ‘h 
true,” the accused saying, “ I do."—Held. 
that accused not guilty of perjury as a 
solemn declaration is not made unless declar
ant reads over to the officer the statutory 
form or unless the officer rends that form to 
the declarant. Rex v. Phillips. 0 W. L. R. 
(134, 14 Can. Crlm. Caa. 239.

Perjury before magistrate—Evidence 
—Proof of what occurred before magistrate— 
Impositions—Oral evidemr—Admissibility— 
Preliminary hearing—Omission of magistrate 
to sign depositions—Affidavit—Criminal Code, 
s. 6SJ—Irregularity—\totion to quash indict
ment—Sufficiency of depositions to support 
commitment.]—ITpon the trial of the de
fendant for perjury alleged to have been com
mitted upon n preliminary inquiry before a 
magistrate into n criminal charge laid by the 
defendant, parol evidence was admitted to 
shew what the prisoner had said on oath 
before the magistrate, although the prisoner's 
deposition ns taken down by the magistrate 
was already in evidence:—Held, that, where 
a deposit ion is regularly taken down In writ
ing, and is available, the writing is the 
best evidence of what purports to be, viz., 
the whol" evidence of the witness on that
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occasion. The written deposition must, there
fore be produced, or it« non-production pro- 
perly accounted for. If it in- produced and 
put in evidence, then parol evidence is ad
missible to prove statements of the witness 
made on that occasion not appearing in the 
written d.|Hisitjon.—Regina v. Christopher 
(iron, 1 Den. ('. (*. 536. and Regina v. 
t oll i 1899* !.. It. 24 Ir. 535. followed — 
The depositions taken by the magistrate upon 
the preliminary inquiry into the charge of 
perjury preferred against the defendant 
were taken down in shorthand and certified 
by the stenographer, hut the magistrate omit
ted to sign them, and there was no affidavit 
by til» stenographer, as required by a. 683 
of the Criminal Code:—Held, not a mere ir
regularity, and not a ground for quashing 
the indictment:—Held, also, that the deposi
tions supported the commitment for trial, 
if it were necessary to shew that in a case 
where the accused was being tried only on 
the charge on which lie was committed. 
R v. Rrosiloski (10101, 13 W. L. R. 208. 15 
H. C. IV 20, 11 Can. Cr. Cas. 139.

Personation and perjury — Acquittal 
on indictment for personation at election— 
Subsequent indirfment lor perjury in taking 
oath of identification—Validity ol plea of 
“autrefois acquit"- Right to acquittal at 
common law—Res judicata—.Vrmo bis rem
an.]—The prisoner was indicted at the as
sizes for having applied for and voted on a 
ballot in another person’s name at a Domin
ion election, on which charge he was acquit
ted. He was subsequently indicted and con
victed for perjury in having, on the same 
occasion, taken the oath of identity :—Held, 
that the offences were distinct : the persona
tion being complete under s. 114 of the Do
minion Election Act. 1900. when he applied 
for the ballot : while the perjury, which was 
an offence unde- the Criminal Code, was not 
mmmitted until, on being challenged, he took 
the false oath; ami therefore, a plea of 
autrefois aiquit could not be set up as an 
answer to the subsequent indictment :—Held, 
however, Osler. J.A., and Teetzel. J„ dissent
ing. that he had a good defence at common 
law—which was reserved to him under a. 7 
of the Code—for the identity of the person 
committing the offence was essential in both 
indictments, and the acquittal on the first 
indictment l*eing a nding on that question, 
it was res judicata, and could not be again 
raised on the perjury charge. Reg v. Quinn, 
11 O. L. R. 242. <1 O. W. R. 1011.

Personation of voter—“ Referendum " 
—Ontario Liquor Act, 1902 — Sentence — 
Police magistrate—Judicial discretion—Right 
of appeal—Mandamus—Status of applicant 
—Informant. Re Denison. Rex v. Case, ti 
O. L. R. 104. 2 O W. R. 152. 512.

Pocket-picking - Evidence.] — The 
prisoner was summarily tried and convicted 
of having stolen a pocket book containing 
money from the person of one Mrs. D.—The 
evidence «hewed that Mrs. 1). entered the 
grounds of an exhibition with a large number 
of people, and having in her po ket a purse 
containing the money mentioned : that she 
stopped in a crowd to watch something that 
attracted her attention : that there was a 
commotion in the crowd, during which the

risoner pushed her or was pushed against 
er : that just as this occurred a police con

stable saw the prisoner putting his hand in 
a fold of her dress which he took to be the 
situation of her pocket ; that the purse was 
shortly afterwards missed, and the prisoner, 
being arrested after an interval, had upon 
him money in notes and silver, some of which 
were of the denominations of the money in 
Mrs. D-’s purse, hut none of which could be 
identified as having been hers.—Held, that 
ujKin such evidence a jury should have been 
directed to acquit the prisoner. The evidence 
did not raise more than a mere suspicion 
against the prisoner and was not sufficient 
in law to warrant a conviction.—Conviction 
quashed. Regina v. H'i'maIoic, 20 C. L. T. 
24, 12 Man. L. R. 049.

Polygamy—Indian marriage.] — An In
dian who according to the marriage customs 
of his tribe takes two women at the same 
time as his wives and cohabits with them, 
is guilty of an offence under s. 278 of the 
Criminal Code. Regina v. “ Bear's Shin 
Bone," 4 Terr. I* R. 173.

Possession of counterfeit coin —
Guilty knowledge.]—It is essential to prove 
that the coins offered in evidence of guilty 
knowledge on an accusation of having coun
terfeit coins in one’*-- possession, are them
selves counterfeit, llegina v. Benham, 8 Que. 
Q. H. 448.

" Post letter ”—Letter handed to post
man.]—Within the meaning of 52 V. c. 20. 
s. 2 (D.), a letter handed to a postman, in 
the post office itself, is a letter “confie à la 
poste" (post letter), and where the post
man steals such letter he may be convicted 
under s. 326 (c) of the Criminal Code. Ret 
v. Trcpanier, 10 Que. K. R. 222.

Prise-fighting — What constitutes. | — 
The defendants advertised a boxing exhibi
tion, which was held in a public hall, and was 
accompanied by all the particulars and cir
cumstances of a prize-fight. Complainant 
submitted that the accused came within the 
provisions of the statute ; and on behalf of 
the defendants It was contended that the 
encounter was merely a scientific boxing par
ade, and moreover, a sham fight not forbidden 
by law :—Held, that, as the proof adduced es
tablished that the encounter in question was 
accompanied by all the circumstances and 
elements which constitute a prize-tight, the 
defendants committed an infraction of the 
law. Criminal Code, ss. 92-95, for which 
they must be found guilty. Steele v. Maher, 
19 Que. 8. C. 392.

Procuring personation — Liquor Act, 
1902—Ontario Elections Act — Conviction. 
Rea v. ( oulter, 6 O. L. R. 114, 2 O. W. R. 
523.

Public slander. I -Slandering a person 
in a public restaurant is not an offence under 
s. 207 of the Criminal Code. Mercier v. 
Vlamondon, 20 Que. 8. C. 288.

Pursuing business for gain on Sun
day -/'/dec of amusement—Quebec Sunday 
Observance let — Conviction — Right of 
appeal.]—The defendant was convicted by a
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Judge «if tin* Session» of the Peau* for a 
violet on of the Quebec statute respecting the 
observance of Sunday, 7 Edw. VII. c. 42. and 
nppcnhd to the Court of King*» Bench from 
his conviction -.- Held, that the appeal lay 
under Part XV. of the Criminal Code, ». 
706. combined with s. Ill of the Ifcuninion 
I.oni*» liny Act. having the effect of confer
ring the right of appeal.—2. That the defend
ant. the owner of a moving picture show, by 
keeping his premises open on Sunday and 
charging an admission fee, pursued his busi
ness or calling for gain on Sunday in con
travention of s. 2 of the Quebec statute. 
Rea v. Outmrf (Que.), 14 Can. Grim. (’as. 
136.

Rape—Aiding and anointing—Evidence— 
Right of prosecutrix, but not of companion, 
to refuse to answer as to specific net of un
chastity—Finding of no substantial wrong 
or miscarriage.]—On the trial of an indict
ment for aiding and abetting the commis' >n 
of rape, the evidence shewed that, prior to 
the commission of the offence, the prosecutrix 
aim one It. had been together all the evening, 
and early in the morning were for some time 
together in a room in an hotel with the door 
closed and the gas turned out. On leaving 
the hotel they were met by the priaoner end 
another man, who attacked It. and caused 
him to leave, whereupon the offence was com
mitted. The ppoeecutrix end B. were celled 
as witnesses for the Crown, and on cross- 
examination were questioned ns to what took 
place in the room, which they refused to an
swer:—Held, that while the prosecutor could 
properly he asked the question as going to 
her credit, she was not bound to answer ; 
but that it was different ns to It., for 
not only did it go to his credit, but its effect 
might be to shew a favourable tendency to 
the prosecutrix ns his ml «treat, and an un
favourable one to the prisoner who had as- 
Mad in taking her away from him : but it 
appearing that no substantial wrong or mis
carriage was occasioned thereby, applying 
clause (f) of 8. 746 of the Criminal Code, a 
conviction was affirmed. Rex v. Finnesscy, 
11 O. L. It. 338, 7 O. W. It. 383.

Rape - Attempt to commit—Failure of 
Crown to shew that prosecutrix pot wife of 
prisoner—Objection—Leave to appeal. Rex 
v. Mullen, 5 O. W. It. 431.

Rape - Criminal Code — Indictment — 
Sega living exception — Amendment — Ob
jection.]—The defendant was indicted and 
convicted for rape committed ujion the i>er- 
son of W. “ a girl under the age of 14 
years, to wit, of the age of 8 years.” Ap
plication was made to the trial Judge on 
behalf of the prisoner to reserve a case for 
the opinion of the Court, on the ground that 
it was not alleged in the indictment that the 
person upon whom the offence was com
mitted was not the wife of the prisoner. This 
having been refused : //</</. that i he ex
pression in the Code. s. 266. '* not being his 
wife," is an exception, and, if it required to 
be stated in the indictment and negatived, 
the defect could have been remedied by the 
Judge by an amendment under s. 723 (2). 
»nd thnt the defendant's counsel was obliged 
to take the objection before pleading to tb 
indictment under s. 621), and not having done

so it was not open to him to tak«- it subse
quently. Rex v. Wright, 31) N. S. H. 103.

Rape - - Fndcncc — Complaint — Felici
tation.]— Where the complainant makes a 
statement to n third person, not in the pre
sence of the accused, it may be given in evi
dence upon his trial for rape, provided it is 
shewn to have been made at the first oppor
tunity which reasonably offered itself after 
the commission of the offence. and has not 
been elicited by questions of a .leading and 
inducing or intimidating kind. R> x v. Spur- 
:um, 12 B. C. R. 201, 12 Cnn. C . Cas. 287.

Rape — Evidence — Complaint — Par- 
titulars of—IntcrvaJ — Civil action—Rela
tions with accused after offence.]—1. On a 
trial for rape, the fact that the injured person 
made a complaint and the particulars or de
tails of the complaint are admissible as evi
dence in chief for the prosecutor to confirm 
the testimony of the injured person and dis
prove consent e \ her part : and among the 
particulars tic name "f the person whom sic 
accused of the offence may he stated.—2. 
While the injuriai person should make her 
complaint as soon as possible after the com
mission of the offence, yet no specific time for 
such complaint being fixed by law. evidence 
may be admitted of a complaint made by her 
to her mother seven days after the offence; 
inn the Jury may and should weigh the inter
val which elapsed before complaint was made, 
when considering the probability of its truth. 
—3. Evidence that civil suits for damages 
based on the alleged commission of rape, have 
been instituted by the tutor of the injured 
person (a minor) on her behalf, and al«o by 
her mother, may be excluded as irrelevant 
on the trial for rape, unless it be first proved 
that the injured iarson and her mothi r had 
stated, or let it he inferred, that the accused 
was innocent of the offence charged, and that 
they had appeared to he dedrons of extorting 
money from him. In such case, the fact 
that civil actions had been instituted would 
he corroborative evidence. Judgment in 1) 
Que. Q. B. 147. confirmed.—1. Evidence that 
the accused and the injured person were on 
friendly terms after the commission of the 
alleged offence, and that she angrily resented 
the interference of her mother when the lat
ter wished to put an end to such intimacy, 
should have been admitted, such evidence be
ing important to enable the jury to judge 
whether or not the»** was consent on the part 
of the person injure! Judgment in V Que. 
Q. B. 147, reversed. Rex v. Ricndeau, 10 
Que. K. B. SK4.

Rape—F.ridcncc of penetration — Com
plaint made in answer to questions—Admis
sibility. |—The accused was tried and con
victed of rape, upon the *vidence of the com
plainant and of her husband and another 
man. to whom she had narrated the cir
cumstances. The evidence of the complainant
was t" the effect that the accused had put
her upon a bed. holding her so that she could 
not move, had raised her clothes and ‘‘en
tered her,” and that she had resisted to the 
uttermost of her strength. She then went to 
a neighbour's and had something to eat. and 
in the course of the meal mentioned thnt the 
accused had been to her house. The neigh
bour then ashed "if Dunning bad been too
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free with her." nnd she thereupon narrated 
the circumstances of the alleged rape. The 
neighbour then went, after some time, for 
the husband, and when he came he asked "if 
Dunning h«.i hurt her," and ahe then made 
her complaint. It wan objected that there 
WHS no sufficient evidence of penetration, and 
that the complaints were inadmissible as be
ing In answer to questions :—Held, that the 
evidence of penetration was sufficient to war
rant the case being left to the jury.—2. That 
the complaints, lieing made in answer to 
questions of a leading and suggestive nature, 
were inadmissible a“ evidence. Her v. Itun- 
ntng. 1 Sank L. R. 281, 7 W. L. R. 857, 14 
Can. C'r. (’as. 4(11.

Rape —- Indictment — Admissibility of 
evidence — Conversation between the com
plainant and her mother .— Reservation of 
question of admissibility — Appeal from 
Judge's refusal to reserve—S.-s, ,1. s. 101 
Criminal Code.]—On trial of prisoner for 
rape, conversations between complainant and 
her mother, shortly after committal of of
fence, admitted as evidence. It is too late, 
on argument of stated case, to urge that such 
evidence only goes to shew consistency in 
complainant’s conduct and corroboration of 
her credibility. Rea v. Cassidy, 7 E. L. R. 
216.

Rape — Indictment for — Jury returned 
verdict of common assault—Compete < -y of 
finding—Unehastity of complainant—Denial 
by complainant—Right of trial Judge to ad
mit evidence of—.Veto trial.]—Court of Ap
peal held, ( 11 that a jury may find a ver
dict of common assault on an indictment for 
rape; (2) that evidence of unehastity of 
complainant should not have been admitted 
by the trial Judge. R. v. Muma (1610), 17 
O. W. It. 268, 2 O. W. N. 176.

Rape — Joint indictment—Separate *nals 
Canada Evidence Act, 1898, ». 4—Applica
bility to person not on trill — “ Person 
charged "—Right of Judge to comment on his 
not giving evidence.]—The prisoner and one 
F. were jointly indicted, and a true bill found 
against them. It was ordered that the pris
oner should he tried sepi.rately and apart 
from F., as to whom the indictment was 
traversed to another sittings. At the trial 
of the prisoner the presiding Judge com
mented on the fact that F. was not called 
as a witness :—Held, that F. was not a per
son charged under s. 4 of the Canada Evi
dence Act. 1886. »I V. c. .11 <D.). for that 
section only referred to the person actually 
on trial; F. was a competent witness, but 
his competency did not depend on this Act, 
and therefore the Judge had the right to com
ment as he did. Regina v. Payne, L. R. 1 
C. C. R. .'{40, and Regina v. Gosselin, ,1.1 8. 
C. R. 340, and Regina, v. Gosselin. 33 S. C. 
R. 258, commented on. Rex v. Blais, 11 O. 
L. R. 345, 7 O. W. R. .180. 10 Can. Cr Cas. 
354.

Rape — Verdict of " guilty ” — Judge’s 
charge—Exclusion of consideration of minor 
offence—Misdirection—-New trial. |—It the 
Judge allows the indictment to go generally 
to the jury, it is not competent for him to 
withdraw from their consideration a verdict 
for any lesser offence which may be included 
in the indictment. And upon an indictment

for rape, where the charge was calculated t < 
lead the jury to believe that if they failed 
to find the accused guilty of rape they would 
fall short of their plain duty, and a verdict 
of ‘‘ guilty of rape" was returned, a new 
trial was directed. Rex v. Bcherf, 8 \V. |. 
R. 210. 13 R. C. It. 407.

Receiving stolen goods — Acquittai of 
accused on charge of theft—Auterfois acquit 
—Indictment—Mention of name of thief 
Surplusage.]—A charge of theft does not im
pliedly include that of receiving stolen goods. 
An accused who is acquitted of theft remains 
subject to the accusation of receiving, and 
cannot, by reason of his acquittal, set up 
the defence of autrefois acquit.—2. Upon a 
charge against II. (i. of receiving a sum of 
money stolen by J. 8., the public prosecutor 
is not bound first to establish the offence of 
the thief thus designated. The mention of 
his name in the indictment for receiving is 
surplusage, am. is no obstacle to the convic
tion of the receiver by the application of s. 
840 of the Criminal Code. Rex V. Groulx, 
10 Que. K. R. 118.

Receiving stolen goods — Conviction 
by justices—Omission of scienter — Habeas 
corpus—Certiorari—Criminal Code, ». 791— 
Jurisdiction of Supreme Court of Saskatche
wan.1—Defendant was charged before two 
justices of the peace with having received 
stolen property. “ Knowing same to have 
been stolen " was omitted from information. 
He pleaded guilty ami was sentenced to im
prisonment nnd fined, nrfd, that the con
viction was bad ; that certiorari should go. 
and that the Court has jurisdiction. Rex v. 
Leschinski, 0 W. L. It. <102.

Receiving stolen goods — Conviction 
for—Charge of thrft.]—Under s. 713 of the 
Criminal Code, a conviction for receiving 
stolen goods cannot be sustained where the 
charge was housebreaking nerompaniisl with 
theft. Regina v. I,amoureux, 21 C. L. T. 
40. 10 Que. Q. R. 15.

Receiving stolen property — Indict
ment for — Prior conmetion for strafing — 
Right to insprit information and deposi
tions.]—By s. 11 of R. 8. O. 1807 c. 324. " a 
person affected by any record in any Court 
in this province, whether it concerns i.,<? 
King or other person, shall la* entitled, upon 
payment of the proper fee, to search and ex
amine the same, and to have an exemplifica
tion and a certified copy thereof made and 
delivered to him by the proper officer." The 
applicant was committed for trial at the Ses
sions upon three charges of receiving cattle 
stolen from C. and two other persons, know
ing them to have been stolen. At the pre
vious Sessions three persons were convicted 
of having stolen cattle from C., one of whom 
and two others were also convicted at the 
same Sessions of having stolen cattle from S. 
No charge was pending against the applicant 
of having received cattle stolen from 8. 
Held, that in such cases the question is 
whether the applicant would be affected by 
the records which he sought to examine, and 
that, while he might be so affected as regards 
the cattle stolen from C.. and so entitled to 
the inspection asked for, he was not as re
gards those stolen from 8. Re Chantier
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& Clerk of P tee of Middlenex. -4 C. L. 
T. 355, 8 O. L. K. Ill, 3 O. W. It. 7«1.

Reserved case — Mannlaughter.] — The 
prisoner wn« tried for manslaughter and con
victed : lH-f<ire verdict a reserved nine was 
a-k«-d for. The trial Judge vharge<1 that the 
evidence of the first witness was wholly un* 
contradicted, and that the prisoner's witnesses 
li:ul failed 1.1 contradict AS hll COOMel had 
expected:—Held, not to be commenting on 
defendant's failure to testify. H. v. (luerin 
( 100(1 ), 14 O. W. It. It, 18 O. L. It. 425.

Resisting bailiff — Distress for rent — 
Ne« .salty for proof of rent in arn ar—lawful 
distress— Rescue before imisuinding. Rex v. 
Harron, 2 O. W. It. im

Resisting distress — School faxes — 
Evidenr* Xoti< < * -('anode Evidence Act— 
'‘Proceeding.”)—On the trial of an accused 
on a charge of having unlawfully resisted 
and wilfully obstructed an official trustee of 
a school district in making a lawful distress 
and seizure, the production of the tax and 
assessment rolls of such school district, with 
entries thereon of the dates of the mailing of 
the notice of assessment, and of the tax notice 
to the accused, and of the posting of such tax 
roll, initialled with what purports to he the 
initials of the official trustee of such school 
district, is evidence of the mailing of such 
notices and of the posting of such tax roll. 
Such prosecution i« a " proceeding " within 
the meaning of s, 2 of the Canada Evidence 
Act, 18(13. Rex v. Repay, 5 Terr. L. It. 307.

Resisting pence officer Arrest for dis
orderly con-met in "public place"—Licensed 
theatre and refreshment bar—Punishment. 
Hex V. Hearn* y and Henning (Y.T.), 0 W. 
L. R. 140.

Retaining stolen property — Recent 
po»*c»*ion — Prenumptiop — On a*.] — Pro- 
jierty stolen on the night of the 3rd Decem
ber was found on the afternoon of the 4th 
in the possession of the accused, who failed 
to give a satisfactory account of how they 
came by it :—Held, that recent possession of 
stolen property, in the circumstances, raised 
a presumption which, when not rebutted, war
ranted a conviction of the accused for un
lawfully retaining in their |s»s«ession stolen 
property. R, v. I.utn Han Bow rf Hong 
(1010), 13 XV. L. It. 343.

Sale of diseased animal -Animaln Con
tagious Hincascs .4cl — Conviction — Scien
ter—Evidence. |—Section 7 of the Animals 
Cor, tagious Diseases Act. 11103, provides 
"that every person who sells . . . any
animal affected by or labouring under an 
infectious or contagion* disease . . .
shall for such offence incur a penalty not ex
ceeding $'J*l—Held, that knowledge on the 
part of the defendant that the animal sold 
was diseased was not necessary to make him 
liable to conviction. Bettn v. .1 rniHlrad, 20 
<J. R. D. 771, and Pain v. Bought wood, 24 
(j. It. D. 833. referred to. Objections to evi
dence discussed. Rex v. Perron, (1 Terr L. 
It. 58.

Reduction Female under age of 21 years
—Criminal Code, s. 212—Promise of mar

riage made as inducement to girl’s consent 
—Crown case reserved. Rex v. Romann, 4
E. L. It 426.

Seduction—“f ndcr protninc of marriage"
-— Hirection to jury — Mintrial — Mew 
trial. | — The words “under promise of 
marriage '• in 50 & .71 V. e. 4\ s. 2, substi
tuting m new section for It. 8. C. «. 1.77, 
s. 4 (Criminal Code, s. 182f, «signify “by 
means of a promise of marriage." Where 
therefore the trial Judge directed the jury 
that the intention of the section was to im
pose a punishment for the seducing of 
young women under 21 by men over 21 to 
whom they were engaged, and the jury ren
dered a special verdict as follows : "The ver
dict is that the prisoner promised to marry
F. S. in June. 1802, with the intention of 
carrying out his promise, but in November of 
the same year lie seduced her, at the same 
time renewing his promise of marriage, and 
in our opinion no other man had connection 
with her :—Held, that there had been a mis
direction and therefore a mistrial : and a 
new trial was ordered. Regina v. Walker, 1 
Terr. L. It. 482.

Seduction of female under promise 
of marriage Ifeaninff of " fifêviout chüêtO 
character’*—Sufficiency of protninc of mar
riage.]—The words “previously chaste char
acter" as used in ►. 182 of the Criminal Code, 
18112, do not mean previous reputation for 
chastity hut mean those nets and that dis
position of mind by which the morals of an 
unmarried woman may be judged ; and there
fore, when an unmarried woman under the 
age of twenty-one years, who. previous to 
the date of the seduction under promise of 
marriage in respvct of which the charge is 
laid, has had illicit sexual intercourse with 
the accused, she cannot be said to he of 
"previously chaste character” unless be
tween the date of such illicit intercourse and 
the n»dtirtion complained of there is evidence 
of reform and self-rehabilitation in chastity. 
Rex v. Lougheed, 6 Terr. L. It. 77.

Seduction of girl under 16—Evidence
— Corroltoration — Acquittal — Appeal by 
Crown—New trial—Criminal Code, s. 746. 
Rex v. Burr, 8 O. XV. It. 703.

Seduction of girl under 16—Evidence
— Corroboration — Funetiont o/ Judyo awl 
jury. | — In n prosecution under the Criminal 
Code, s. 181, for the seduction of a girl under 
16, in addition to tie evidence of the girl, 
eviden- was given by other witnesses to the 
following effect :—That the accused and the 
girl were found in a house alone; that he was 
then leaving sheep ( which were in his 
charge l unattended and refused to go with 
tlie witness to go where the sheep were ; that 
before he was charged with any offence be 
stated to the witness “ that he had been ad
vised if he could get the girl away and marry 
her. he would escape punishment —Held, 
that the girl was corroborated in some ma
terial particulars by evidence implicating the 
accused, within the intention of the Criminal 
Code. s. 6*4.—Semble, that the fact that the 
accused, in giving evidence on his own behalf, 
stated that he had first had connection with 
the L'irl at a date after she had reached 16, 
while - ne of the witnesses for the prosecu-
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tlon stated that the accused, two months be
fore that date, had admitted with reference 
to the girl that he hail “got there," might, 
though this admission was made after the 
girl had reached 16. be taken into considera
tion with the other facts a* tending to impli
cate the accused. Whether there is any 
corroborative testimony is a question for the 
Judge, but if there is any such testimony, 
the sufficiency of it, and the weight to be 
given it. is for the jury, unless of course the 
corroboration is so slight that it ought not 
to be left to the jury at all. Regina v. li’|fte, 
2 Terr L. R 106.

Seduetton of girl under 16—Offence 
committed on named date -Election of pris
oner to he tried summarily— I mcndmrnt to 
a prior date—Right of—Further election of 
prisoner.]—A prisoner was indicted before 
a County Court Judge charged under a. 181 
of the Criminal Code, with having on the 'Hh 
January, 1005, seduced a girl of or shove he 
age of 11 and under that of 16, of, as alleged, 
previously chaste character, upon which he 
elected, under s. 767 of the Code, to be tried 
summarily, but. on the evidence disclosing 
a connection with her six days previously at 
another place, the charge was amended by 
setting up the offence as having been com
mitted on euch prior date; and, without giv
ing the prisoner the right of electing whether 
or not he would be tried summarily on such 
amended charge, he was tried thereon and 
convicted:—Reid, that the conviction could 
nut be supported, for the offence could only 
be supported once, namely, on the first occa
sion on which the connection took place, so 
that the date was material to the charge, 
and while an amendment could b<- made sub
stituting the prior date, which was in effect 
preferring a new charge based on a different 
transaction, the prisoner should have been 
given the opportunity of electing under s. 
767 how he would be tried thereon. Rex v. 
Eacelle, 11 O. L. R. 74, 6 O. W. It. Oil.

Selling beverage in bottle with name 
of another on it — Unregistered name— 
Criminal Code, s. 4^9 (6).j—Defendant, a 
ginger ale and soda water manufacturer, 
filled four bottles having another like manu
facturer's name permanently affixed thereon, 
and placed them upon the market for the 
purpose of sale. Defendant was convicted 
therefor under Criminal Code, s. 440 (b), 
which enacts that “ Every one is guilty of an 
indictable offence who, (b) being a manu
facturer, dealer, or trader, or a bottler, with
out the written consent of such person, 
trades or traffics in any bottle ‘>r siphon 
which has upon it the duly registered trade 
mark or nai te of another person, or tills such 
bottle or siphon with any beverage for the 
purpose of sale or trade. Defendant pleaded 
name not duly registered. Plea admitted:— 
Held, it was not necessary that such name 
should be registered .is a trade mark, the 
object of the legislation evidently being to 
prevent, as far as possible, the easy com
mission of a fraud of that kind. In the 
French version of the Code the words are 
“ la marque de commerce dûment enregistrée 
ou le nom d'une autre personne,” which more 
plainly indicate that the words “duly regis
tered " are confined to the trade mark and 
do not apply to the name: s.-s. 2 of s. 44!)

supports this construction. Rex v. Irvine, 
5 O. W. R. 352, 9 O. U. R. 3*9.

Selling ernde oplnm for other than 
medicinal purpose* ? s' Edir. 1 II. c. Ô0, 
a. /—Code, s. 7/7.]—Where a drug clerk, 
contrary to instructions, sold crude opium f->r 
other than medicinal purposes:—Held, Ihe 
master could not be convicted of the offence 
■o*er 7-s Uw. vu ,■ 80, ■ i i > r ndant 
having admitted keeping the crude opium for 
sale to Chinese:—Held, that that was suffi
cient evidence to support a conviction for 
keeping crude opium for sale for other than 
medicinal purposes. Section 717 of the Crim
inal Code only applies to convictions under 
l'art XV. (Summary Convictions). It. v. 1. 
<t .V. (1909), 13 <>. W. R. 889, 16 Can. Cr. 
Cas. 381.

Selling Intoxicating liquor to rail
way employees—Offence created by both 
provincial and Dominion Acts—Information 
under Ontario Act—Non-apidieahility to em
ployees of Dominion railway company— 
Knowledge by barkeeper of the employees 
being smcA.] — Where statutes have been 
passed by the Dominion Parliament and pro
vincial legislature prohibiting an act, and an 
information is laid charging as an offence 
the commission of the prohibited act “con
trary to the statute m such case mi de ami 
provided," such infirmation must b» held, 
in the absence of a specific reference to the 
particular statute, to have been Ini. under 
that statute in which words are used to 
describe the elements of the offence.—An in
formation charged that the defendant at, etc., 
did sell, give, or barter spirituous or intoxi
cating liquors to a conductor and engineer on 
the Grand Trunk Railway, while actually 
employed in the course of their duty in con
nection with the operation of a train; and 
that such liquor was supplied by the defend
ant's barkeeper contrary to the form of the 
statute, following the wjrding of the Ontario 
Railway Act, 6 Edw. VII. c. W —Held, that 
the offence must be deemed to he one under 
file Ontario Act, mid got under s. -114 of th< 
Dominion Railway Act; and as, by s. 3 of 
the Ontario Act, such Act is restricted to 
railways within the jurisdiction of the On
tario legislature, and the Grand Trunk Itail- 
wn.v is under the jurisdiction of tin- Dominion 
Parliament, a magistrate’s conviction of the 
defendant for the alleged offence could not 
I..- supported.- s<riii,i<. that tin- fact of the 
men not being in uniform, and not known to 
tin- barkeeper to be railway employeee, would 
not exculpate the defendant. Rex v. Treanor, 
18 O. L. R. 194. 12 O. W. R. 1175.

Selling liquor to Indian—Conviction— 
Appeal—Notice of—Rehearing on new evi
dence—Unsatisfactory testimony — Quashing 
conviction. Rex v. Russell (N.W.T.), 4 W. 
L. R. 16.

Selling llqnor to Indian—Conviction— 
Indian Act—Criminal Code — Warrant of 
commitment—Description of offence—Award 
of costs—Person to whom payable—Sentence 
—Term—Hard labour — Jurisdiction of In
dian agent—Coats of distress and conveying 
to gaol—Amendment. Rex v. (low (B.C.), 
3 W. !.. R. 308.
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Selling lottery ticket -Criminal < .
$$. Mb’ (•), 889 - Stnh in, nl of ofMM in
charge i teration of in popular language. ] 
—Defendant wan tried on a charge of unlaw
fully wiling lottery tickets :—Held, that this 
is a |H>|>ulnr and short way of stating the 
tacts constituting the offence under s, 286
(6) above. Defendant convicted. Iter v. 
Ying Fop, 11 W. I. R. 24(1

Selling newspapers containing rac
ing information- Ttro days after ram 
were run—Conviction by police magistrate - 
Offence under Criminal Code, ». 2.Î.7 (/>, ns 
amended by f) <f 10 F dir. VF I. (/).), r. 10.
a. 8—Slated case—Evidence.]—Court of Ap
peal hrld, that there was no evidence to sup
port conviction. Conviction quashed and de
fendant discharged. It. v. I.uttrell ( 11)11), 
IS O. W. It. (KM). 2 O. W. N. 721).

Selling obscene books and pictures
- Conviction by magistrate — Admission*— 
Criminal Code—Habeas corpus—Absence of 
scienter.]— Application by defendant upon 
return of habcaa corpus for his discharge 
from custody under a commitment issued 
pursuant to a conviction of a police magis
trate of Toronto for selling obscene books:— 
ii• id. < 11 that magistrate justified in find
ing that sale took place in Canada, and there 
being no evidence offered by defendant to 
the contrary : (2) that the prosecution need 
not prove that a confession was free and 
voluntary before evidence thereof admitted ; 
(3i that a confession is sufficient to warrant 
a conviction ; (4) there is nothing to shew 
that the charge was not reduced to writing : 
(f>) that by looking at the books before the 
trial the magistrate did not necessarily pre
judge the vase : (ff) that as scienter not al
leged in the information, it saying “ did 
contrary to law sell." the conviction is bad 
unless it he amended, which was done ;
(7) that the warrant is bad. scienter not 
having been alleged. Case adjourned to al
low a new warrant to warden of Central 
Prison, prisoner to lie detained meantime. 
Mot \. Graf, 18 o. w. H. 048. Application
by defendant upon return of a habcaa corpua 
for ids discharge from custody under a com
mitment pursuant to a conviction by a police 
magistrate for selling obscene books and pic
tures :—Held, that the question where the 
sale took place was solely for the magistrate. 
Ret v. (Irai. 13 O. W. R. 1133. A proper 
warrant having been lodged with warden of 
Central Prison, further argument heard for 
prisoner's discharge. — lleld, that a police 
magistrate has power to amend a conviction. 
Since conviction valid, the Judge may allow 
« formal commitment to be lodged, prisoner 
being meanwhile detained. Application dis- 
tmswd. Her v. Graf. 13 O. W. R. 1133. Iff
O. L. R. 238. 13 Can. Crlra. Cas. 1!)3.

Shooting with intent--^fustiflcation — 
Questions for jury—Misdirection.]—The de
fendant. who was employed ns watchman and 
special constable, was in the act of arresting
P. for committing a disturbance, when he 
received a blow from behind which cut his 
head. Turning, he saw M. Immediately be
hind him, and. supposing him to Is* the per
son by whom tl.e blow was struck, tried to 
nrrest him. M. ran away, followed by the 
defendant, who had in hi' hand a «mall

stick. Near the station of which the de
fendant was in charge, this stick was wrested 
from him by E. P, who had followed with a 
numlier of others, and. in the disturbance 
which followed, during which, according to 
the defendant, one of the persons present 
raised a stick in a menacing manner and 
threatened to smash his brains out. the de
fendant drew a revolver, and fired two shots, 
one of which struck E. IV:—Hrld. setting 
aside the conviction of the defendant for 
shooting with intent to do grievous Imdily 
barm, that it was misdirection on the part 
of the trial Judge to charge the jury that 
there was no concerted attack upon the de
fendant. and no assault at the time the shots 
were fired, that the assault wits over, and 
that those present were not within striking 
distance, these being questions for the jury. 
The assault upon the defendant having been 
admittedly committed without provocation, 
the questions for the jury were: (1) whether 
the defendant had any intention of causing 
grievous bodily harm, and if not. (2> whether 
he used any more force than was necessary: 
— field, further, that, under the Code. s. 4Ô, 
defendant being justified if the force u 1 
by him was not meant to cause death or 
grievous bodily harm, or was no morn than 
was necessary for the purposes of self- 
defence, and there being evidence which, if 
believed, would have enabled the jury to find 
for the defendant, the trial Judge erred in 
charging the jury- that there must he evidence 
that the defendant could not otherwise pre
serve himself from death or grievous bodily 
harm. Rex v. Ititter. 86 N. R. R. 417.

Smuggling.I—when a person is charged 
with the off. nee of participating in smuggling 
operations, by being on hoard a boat en
gaged therein, the onus is on the Crown to 
prove accused had been “ knowingly con
cerned " in the prohibited acts. " If he has 
been knowingly concerned." contained in the
Customs Act li s <' (1906), i< s 216 
is a condition precedent to the completion of 
the offence, not merely an exemption, excep
tion or proviso, not necessary to be alleged 
under s. 717 Cr. Code, as amended Iffrtff 
Prisoner having pleaded guilty to a charge 
not alleging that he had been " knowingly 
concerned." a warrant of commitment was 
made out in like terms.—Held, prisoner was 
entitled to his discharge upon a habeas cor
pus as the warrant was insufficient. R. v. 
McDonald. 8 E. L. R. 48ff. Iff Can. Cr. Cas. 
.303.

Statutory offence -Grand Trunk Rail
way-Act of incorporation—Flrcnch of provi
sions—Tariff of fares—Third class I'arriages 
—Conviction of nffirer—Offence of company 
—Criminal Code.]—The defendant, who was 
second vice-president and general manager of 
the (irand Trunk Railway Company, was 
convicted by a |>o!ioe magistrate under s. 138 
of the Criminal Code of an offence against 
a. 3 of Iff V. c. 37 (C.). on the following find
ings: that the company had not during the 
year IffOff fixed or issiud n tariff of fares or 
charges, payable by each third class passenger 
by any train on said railway for each mile 
travelled : that the company had not during 
that time permitted a thud class passenger 
to travel by any train on said railway at the 
fare or charge of one penny currency for
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each mile travelled : and that the said com
pany had not, during that time, provided 
that at leant one train having in It third 
rises carriage* should run each day to . . . 
from being part of the said rail-
may —Held, that the conviction of the de
fendant for the omissions of the company 
mas had.— Held, also, that in any event the 
operation of s. 138 of the Criminal Code was 
in this case excluded by the existence of a 
penalty for the offence under a. 294 of the 
Railway Act. 1903. Her v. Hay», 0 O. W. K. 
4SS, 14 O. L. R. 201.

Stealing trees — Value — Offence pun- 
ink able on nummary conviction—Jurisdiction 
of Court of King's Itench—Quashing indict
ment. I—'The stealing of trees of the value of 
$28 being declared an indictable offence by 
s. 330 of the Criminal Code, and the stealing 
the whole or any part of any tree. etc., of 
the value of $0.25 at least being declared an 
offence punishable on summary conviction 
only, by s. 337, it follows bv necessary Impli
cation. from the combination of the two sec
tions. that the stealing of trees of the value 
of $14. is an offence punishable on summary 
conviction only, and is not an indictable of
fence cognizable by the Court of Kings 
Bench.—2. In the absence of a special enact
ment. the Court of King’s Bench has no con
current jurisdiction to try offences punish
able on summary conviction.—3. An indict
ment setting forth an offence which is not 
indictable will he quashed on motion to that 
•fleet. Ucr v. Beauvais, 14 Que. K. B. 498.

Stocks—Broker. 1 —A broker, who merely 
acts as such for two parties, one a buyer and 
the Other a seller, without having any pecu
niary interest in the transaction beyond his 
fixed commission, and without any guilty 
knowledge on hi* part of the Intention of 
the contracting parties to gamble in stocks 
or merchandise, is not liable to prosecution 
under s. 201 (a) and (6) of the Criminal 
Code of Canada, nor ns accessory under a. 
01. Itegina v. Dotrd, 17 Que. 8. C. 07.

Summary trial — Ercrssirc penalty — 
Amendment—Discharge—Further detention.] 
—The defendant was prosecuted for stealing 
$5 in money, the property of one J. M., con
trary to the form of the statute, etc., and the 
charge was heard and determined in a sum
mary way by a police magistrate IIeld, 
that the prosecution fell under s. 783 (a I of 
the Criminal Code, the value of the property 
being less than $10. and it not being charged 
that the offence was “ stealing from the per
son and therefore s. 787 applied, and the 
magistrate had no power to impose a penalty 
of imprisonment for longer than six months. 
—The provisions of the Code respecting 
amendments to summary convictions do not 
apply to summary trials; and the provisions 
of s. 800 do not apply where the same in
firmity is found in the conviction n« in the 
commitment. — The conviction and commit
ment were bad for iui|>osing an unauthorised 
penalty ; the defendant was entitled to be dis
charged upon habeas corpus; and an order 
should not be made under s. 752 for his 
further detention. Regina V. Randolph, 20 
C. L. T 439. 32 O. R. 212.

Sunday observance — Remedy under a 
statute and remedy under a municipal by
law respecting the same offence — Plea of 
autrefois convict.]—A person condemned to 
pay a fine by the Recorder’s Court, by virtue 
of h municipal by-law, for having on Sunday 
kept a theatre open to which an entrance 
fee was charged, may also be summoned for 
the same offence, by virtue of the law. whe
ther federal or provincial, respecting the ob
servance of Sunday, and a plea to the second 
charge of autrefois convict will not he enter
tained. Lepage v. Robitaille (1910), 10 It. 
de J. 281.

Sunday observance- Sale of cigar by
druggist—R. S. C. (1906), c. 1.1S, ss. 6. 12 
(6)—Conviction by magistrate quash» d ]— 
It is not an offence under R. S. C. (1900). 
c. 183, s. 5. to sell tobacco on Sunday. To
bacco is a drug, within the meaning ,.î R S. 
c. (1906), c. 183, a. 12 (M. it being fre
quently prescribed by physicians in the form 
of a smoke. R. v. Lee (1910), 17 O. W. It. 
880.

Overruled by Middleton. J.

Theft -Accessory—Principal not Indicted 
—Receiving stolen goods — Crown case re
served—Leave to appeal—Practice. Iter v. 
drouir, 8 E. L. R. 480.

Theft—Assault—Retaking money paid— 
Direction to jury. 1 — Where the prisoner 
acted in the b< na fide belief that he had been 
swindled, and. in the belief that he was en 
titled to retake the money, committed an as
sault for that purpose alone, and did retake 
the money, or a portion of it, in that sole and 
bona fide belief, the jury, on consideration of 
the facts, would be justified in acquitting him 
on a charge of robbery, although it was open 
to them, on the same facts, to convict for as
sault. Rex v. Ford rf Armstrong, 13 B. C. 
R. 109.

Theft—Rrcach of trust—Intent—Conver
sion.]—A minor intrusted by his tutor with 
chattel property of which he is part owner, 
who fraudulently converts it to his own use. 
with Intent to deprive his tutor of it. is 
guilty of theft. Quillet v. Rcr, 14 Que. K. 
B. 388.

Theft—Conductor of train taking money 
from passengers and allowing free transporta
tion—Jurisdiction of justices—Conviction— 
Suspended sentence—Costs. Rex V. McLen
nan I x w T I w L R at.

Theft—Conversion — Misdirection.]—'The 
mere fact of a person converting to his own 
use goods found by him docs not of itself as 
a matter of law make him guilty of theft.
Where, on the trial of a charge of theft, the 
jury after retiring asked the question : 
“Does raising a temporary loan on any
thing found constitute theft?" the Judge 
answered "Yea:”—Field, that the answer 
was equivalent to a direction that as a matter 
of law the accused was guilty, ami was a 
misdirection. Regina v. Slavin, 38 N. R. It. 
388.

Theft—Discharge of accused at prelimin
ary inquiry—Subsequent committnl by same 
magistrates—Indictment — Validity— Dispo-
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sit ions at first iu<|iiiry not b<*fore grand jury. 
Rea v. II annoy (R.C.), 2 W. L. R. 543.

Thttt -Rridcnce—On a*.] — On a charge 
of theft of goods from a store, evidence of the 
finding in the prisoner's house of the goods 
and of keys fitting the store doors, and of the
fact that the goods were In the store e*i.... *1
for sale at the time of the alleged theft and 
had not been sold, is sufficient to put the 
onus upon the prisoner of accounting for his 
possession. In such circumstances, it is not 
necessary for the Crown to prove that the 
goods had not passed from the possession of 
the owners by some means other than sale. 
Bm v Tkerinuit, il B. K 117.

Tlieft — Evidence of former offence — 
Acquittal—Judge's charge. Rex V. Menard, 
2 O. W. R. 000.

Theft -Falae pretencea—fount a,ddrd at 
trial Spctdy trial—I'otrern of County Court 
Judge — Illa tion of aceuaed — Rridenee to 
aupport conviction.]—The accused was tried 
by a County Court Judge upon an indict
ment containing two counts, the first for 
theft, and the second for obtaining money 
under false pretences. The accused was com
mitted for trial only on the charge contained 
in tin iirst count, the charge contained iu the 
second count having been before the commit
ting magistrate but having been withdrawn 
by the complainant :—Held, that the Judge 
had the right, under the Criminal Code, as 
amended in 1ÎM1S», to add the second count.— 
Held, also, that the accused had elected to be 
tried by the Judge on Imth charges.—Held, 
also, that there was evidence to support a 
conviction on the second count—the Judge 
was justified in drawing the inference that 
the accused was a party to a transaction 
which was admittedly fraudulent. R. V. 
Stickler (1910), 13 W. L. R. 310.

Theft—Fraudulent conversion of moneys 
—Criminal Code. s. 355—Distributive charges 
—Trial and conviction on one charge—Sub
sequent arraignment — l’leas of autrefoia 
acquit and autrefoia convict—Reserved case. 
Rex v. Cross (N.8.), fl E. L. R. 414. 14 Can. 
Grim. Cas. 171.

Theft—t!rain aubject to chattel mortgage 
—Converaion by mortgagor—Special property 
of mortgagee in grain -Mortgage void for un
certainty—Abaencc of mena rw».]—A chattel 
mortgage given by defendant covered “ entire 
yield of 25 acres sown to wheat, estimated 
yield 18 bushels to the acre." Defendant 
having sold all the wheat was arrested by the 
mortgagees and charged with theft. Doubted 
if a mortgagee's rights are •* special proper
ty '' under the Code :—Held, that mortgage 
void for uncertainty and incorrect considera
tion. and mena rea absent. As mortgage 
void, no property passed to mortgagees, 
therefore no theft. Res v. RippUnger 
(Kusk.), 0 W. L. It. U0r>. 14 Can. Grim. Cas. 
111.

Theft—Habeas corpua—Summary trial— 
Queation aa to election—Right of priaoner to 
re-elect—Juriadieiion of magiatratea—Crimi
nal Code, a. 777.]—Prisoner was found guilty 
of theft, and convicted. On habeaa corpua

proceedings for his discharge, he alleged (1) 
that he did not really elect summary trial, 
and that if he did be should not have hem 
refused a re-election, such as he afterwards 
sought, through his counsel, and (2) that he 
was denied an opportunity for making full 
answers and defence in being refused a post
ponement of trial to procure witnesses. Be
fore ('lute. ,T.. it was alleged that the original 
warrant of commitment was defective, but 
another was substituted for it. Without con
sidering the objections to the first warrant, 
Clute, ,T„ remanded the prisoner to custody 
under the substituted warrant.—Court of Ap
peal held, that that was within his power, 
following R. v. Richurda, <t of.. 5 A. & E. N. 
E. 92(1 :—Held. also, that the evidence shewed 
that the prisoner did elect summary trial, 
and that once before he had elected and been 
tried in n like manner upon another charge, 
and that it was proved at the trial that the 
prisoner had no witnesses and so did not 
need any postponement of trial for that pur
pose :—Held, further, that the prisoner was 
not entitled to n re-election, and the fact that 
the words "with hard labour" were stricken 
out of the conviction had no substantial effect 
upon his sentence :—Held, lastly, under s. 
777 of the Criminal Code, w ith consent of the 
accused, the magistrate had jurisdiction and 
the appeal should be dismissed. It. v. McDon
ald (1910), IS O. W. R. 797. 21 O. L. R. 38.

Theft —Juvenile offender — Impriaonmcnt 
—Warrant of commitment—Defect—Amend
ment—Diacharge.]—The defendant was de
tained under a warrant of commitment from 
a magistrate, reciting a conviction of the 
prisoner before that magistrate, for the offence 
of fraudulently ami without colour of right 
taking and converting to his own use one 
stove of the value of $*i. the property of one 
W., with intent to deprive said W. absolutely 
of the said stove. A return to an order in 
the nature of a habeaa corpua made under R. 
8. N. 8. c. 181, shewed that the prisoner was 
detained under a warrant of commitment 

■ made the 9th January. 1903, a copy of which 
was annexed, and that he came into the 
custody of the keeper of the home, under said 
wi -rant, on said last mentioned day. and was 
detained on said warrant until the 22nd 
January, 1903. when, being still in custody, 
the magistrate caused to be delivered to the 
keeper of the home a certain other warrant of 
commitment, under which the prisoner had 
been detained ever since :—Held, ordering 
the discharge of the prisoner, that the return 
to the order was bad. because neither it nor 
the second commitment shewed that the 
magistrate intended to amend the first war
rant, or substitute the second one for it. 
In re Rimy V. Sairyer. 1 A. & E. 843, fol
lowed. Rex v. Vcaof, 23 C. L. T. 71.

Theft—Magiatratc'n conviction —Juvenile 
offender — Place of impriaonmt nt—Duration 
of amt cnee — Diacharge Order for further 
detention—Circumatancea.1 — The defendant, 
a youth of over 17 years of age. was charged 
before a magistrate with stealing n small 
sum of money out of the contribution box of 
a church. The magistrate's return shewed 
that the defendant pleaded guilty, ami was 
committed for two years to the Provincial 
Reformatory. lie was taken to the Reforma-
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tcry and sent on 10 the Central Prison nnd 
kept there iu custody under the warrant of 
commitment to the Reformatory. On a mo
tion for his discharge on the return of a 
habeas corpus -Held, that there had been a 
miscarriage of levai direction* in sending a 
lad of over 17 years of age to the Reforma
tory and in sending him on a sentence of two 
vears t<> the Central Prison --Held, also, that 
*. 78." of the Criminal (’ode is intended to 
comprehend summary trial “in certain other 
cases” than those enumerated in s. 783, and 
that when the offence is charged, and in 
reality falls under s. 783 (a. It I» to be 
treated as a comparatively petty o.Tence with 
the extreme limit of Incarceration fixed at six 
months under s. 787 :—Held, also, that, un
der the circumstances, this was not i case 
for further detention, or the direct on of 
further proceedings under s. 752; and an 
order for the defendant's discharge was 
granted. Re* v. Hayward, 23 C. L. T. 48, 5 
O. L R. to. 1 O. W. R. 799.

Theft — Host letter and money—Evidence 
—Contention — False statements Person 
in authority—Dceoy I 'tter—" Poet letter”— 
Addresses to jury -Order of—Reply—King's 
counsel representing Attomey-deneral. | — 
Prisoner convicted for stealing a post letter 
and of theft of money. At the trial the post 
office inspector was about to testify with 
respect to L statement or confession made to 
him by the prisoner, when counsel for pris
oner objected, and was allowed .o examine 
the inspector as to the ciicumstances in which 
the statement was made. Vpon testimony 
thus elicited counsel for the prisoner con
tended that it was shewn that the statement 
or confession was not admissible, because it 
was made as he contended to a person in 
authority, nnd was procured by means of 
threats or inducements, or by false state
ments made by inspector to the prisoner. 
The statement was admitted iu evidence. 
Counsel for prisoner also objected that Hie 
letter was not a post letter within the mean
ing of the Act 1 Edw VI l. c, 11), s. 1, it 
having been written by the inspector as a 
decoy. Prisoner called no witnesses nnd his 
counsel contended on that ground he had the 
right of reply. Trial Judge ruled against him 
and Crown replied:—Held, 1. Thai there was 
no evidence that the confession was obtained 
by means of threats or inducements held 
out, and evidence was properly admitted.— 
2. The letter in question was a post letter 
within the meaning of the Act.—-3. Crown 
always had the right of reply if its repre
sentative saw fit to use it. See as to this 
last point, Rex v. .Martin, 5 O. W. R. 317, 
1) O. î R. 218: Rex v. Ryan, O. W. R. 
12T», 9 (). R. 137.

Theft— Restitution of stolen goods when 
prisoner a,eqi itted — Evidence.]—McIntyre 
wns indicted for stealing $05 In bank notes, 
and acquitted. He applied to have $87 in 
notes, found on his person when arrested, 
returned to him, which was resisted on be
half of the prosecutor. The P. E. Island 
Statute <1 William IV. c. 22, s. 38, enacts 
that when a prisoner is not convicted the 
Court may if it sees fit order restitution of 
the property where it " clearly appears” to 
have been stolen om the owner. When 
arrested the prisoner had the money sewed

up in his trousers and among the notes was 
a $5 one of the Rank of N. It., a $5 of the 
Rank of Halifax, ami a $.1 of the Rank of 
Montreal, and when asked why he had put 
the money there he said " to hide it from 
the police." The prosecutor swore he had 
carefully counted the money before the rob
bery and that it included a $0 Rank of N. 
R. note, and a $5 Rank of Halifax note:— 
Held, Peters, J„ that the evidence was not 
sufficient to identify the notes as the prose
cutor's an.l that 111-- applicati.......... be
granted. R. V. McIntyre (1877), 2 P. E. I
R. 154.

Theft—Special property in raihrajf ear— 
Manitoba drain .-let.]—M. made application 
in the order book kept at Moosomin station, 
under s. 58 of the Manitoba Grain Act as 
amended, which provides that “cars so or
dered shall be awarded to applicants accord
ing to order in time iu which said order* 
appear on the order book." Section 42 of 
the Act, as amended by s. 5 of 2 Edw VII. 
c. 19, provides (clause 5): "The railway 
company shall furnish cars to farmers, with
out undue delay, for the purpose of being 
loaded at said loading platform." The sta
tion agent intended a special car for M., and 
told one 8. to notify M. He was not noti
fied ; and the accused took possession of and 
loaded the car. He was convicted of theft: 
—Held, that M. could not insist on any par
ticular car being delivered to him; and he 
had therefore no special property or Interest 
in the car in question within the Intent of 
clause A. of s.-s, 1 of s. 305 of the Criminal 
Code. Conviction quashed. Rex v. Mi Elroy, 
« Terr. L. R. 10.

Theft—Summary trial — Jurisdiction of 
stipendiary magistrate—Plea of guilty—Re
ducing charge to writing—Warning to pris
oner—Form of conviction — Waiver.]—The 
defendant was charged before the stipendiary
magistrate for the city of Halifax with the
theft of u number of amalgam plates and 
copper plates with gold amalgam thereon of 
the value of $200 or thereabouts, and, the 
charge having been stated to him Iu open 
Court, nnd he having pleaded guiÜy, he was 
thereupon convicted of the offence charged 
and sentenced to three years' imprison meut 
iu the penitentiary. An order in the nature 
of a habeas corpus for the defendant's dis
charge was applied for, on the ground that 
the magistrate could not proceed with the 
trial without the preliminary examination 
required under s. 789 of the Code, and that 
the requirements of s. 780 were not complied 
with: — Held, Weatherbe, C.J., dissenting, 
that the stipendiary magistrate had power 
to proceed with the trial under s. 785 of the 
Cede, as amended by Acte of 1900, c. 16, 
without entering upon the preliminary ex
amination under s. 789.—2. That the proce
dure adopted by the magistrate was suffi
ciently in accordance with the requirements 
of the statute to be considered as defective 
in form only, and, there being a good con
viction and one alleging that the defendant 
had been convicted, the provisions of s. 8(H) 
applied.—3. That the charge having been 
iv id to the defendant in the terms of the in
formation. which was in writing, and the de
fendant having pleaded guilty, it was not com
petent for him thereafter to say that he was
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not aware of the nature and particulars of 
the charge. Rix v. McElroy, 39 N. S. R. 
IftH, 1 E. L. R. 202.

Theft, by nn agent—Broker—Purehasc 
of stork—Obtainin'! money to maintain mar
gin.]—A broker who receives money from a 
customer to purchase stocks on margin from 
a firm of < orrespomlents. holds them in his 
own name and allows them to he sold on his 
account, but subsequently rearranges with his 
correspond! nts to resume business and carry 
the same stocks, receiving in the meantime 
remittances from his customer to maintain 
the margin, without informing him of what 
has taken place, and who afterwards severs 
anew his connection with his correspondents, 
and receives at the same time from his cus
tomers instructions to sell the stocks, which 
would have resulted in a comparatively small 
loss, instead of doing so, replaces them by 
purchase of a like tpmntiiy of the same kind 
from another firm, whose subsequent failure 
causes their total loss, is not guilty of theft 
by an agent under the Criminal Code. Rex 
v. Haïtien, 15 Que, K. It. lti.

Theft of cattle — Criminal Code, ».
989 Bnmdimg Eviionoo - A « w trial. | — 
Case stated at instance of the Crown after 
the trial and acquittal of accused on a charge 
of theft :—Held, that there was possession 
under above section, as steer in question was 
in accused's herd, a small compact one, in 
charge of his sou. New trial directed. R. v. 
Dubois (19U0). 12 W. !.. K. 560.

Theft of cattle — Criminal Code, ». 
889 — Branding -- Evidence of panne*!non— 
Ca*e atated by Judge—Farm of.]—The de
fendant was tried by a Judge, without a jury, 
upon a charge of stealing a steer, and con
victed. The trial Judge reserved for the 
opinion of the Court the question : “Was 
there sufficient evidence of possession of the 
steer by the defend! throw upon him 
the burthen of proving that it came lawfully 
into his jHissession V" The facts found by 
the trial Judge and submitted to the Court 
were : that the steer was the property of the 
H. ranch company, and was branded with 
that company’s registered brand; that it was 
afterwards (that is, an undetermined time 
after being so branded) found with a herd 
of cattle grazing on the prairie in the vicinity 
of the defendant’s ranch, about 12ft miles 
from the company’s ranch ; and it was then 
branded with the defendant’s brand and 
marked with his ear-marks ; that it was not 
shewn that the defendant had ever seen the 
steer; and that the defendant's brr.nd upon 
the steer was in such a condition as to indi
cate that it had been put on within two 
months :—Held, that this was not sufficient 
evidence of possession ; and therefore the 
provisions of s. 889 of the Criminal Code 
hail no application ; and, the trial Judge’s 
finding being in effect that the Crown’s case 
failed unless that section were applicable, the 
conviction could not be sustained.—Per Beck, 

that the proper course, in reserving a case 
for the consideration of the Court, where the 
question reserved is a point of law. is for 
the trial Judge himself to find the facts 
upon which the question of law depends, 
and, where the question reserved is whether 
there is any evidence or sufficient evidence

to support hLs finding of a particular fact, 
to extract from the notes of the evidence the 
whole of the evidence bearing upon that find
ing. and in neither case to leave it to th« 
Court of Appeal to ascertain the facts from 
a perusal of the notes of evidence ; Harvey, 
J.. expressly diss. lting from this opinion ; 
and the other members of the Court not ex
pressing any opinion. R. v. Dubois (1910), 
15 W. L. R. 238.

Theft of fowls — Value under S20 — 
Prisoner pleaded guilty before County Court 
Judge's Criminal Court—Sentenced to three 
years—Reserved rase—Criminal Code, as. 82,
90S, 291. 310, W 13Ô, j.ts. k¥>. 382, ?81, 
824- 825.]—Prisoner pleaded guilty to theft 
of fowls. There was no evidence that the 
value of the fowls was over $2ft, and the 
presumption was that the value was much 
less. The Judge of Lamhton County Court 
Judge’s Criminal Court sentenced prisoner to 
three years' imprisonment. On a reserved 
case Court of Appeal held, that the Judge 
had no jurisdiction to impose such a sentence, 
the maximum penalty for such an offence 
being a fine or one month’s imprisonment 
under s. 37ft of the Criminal Code. Prisoner 
discharged from custody. R. v. Williams 
(lftlft). 1ft O. W. It. 3ft4. 21 O. !.. It 4*57. 
1 O. W. N. 954.

Theft of gold dnst—Conviction of de
fendant—Ciicumstantinl evidence — Corpus 
delirti — Admission of evidence — Judge’s 
charge — Misdirection — Empanelling of 
jury — Evidence — Examination of defend
ant in civil action—Application for reserved 
case. Rex v. Brindamoiir ( Y.T. 1, 4 W. L. 
It. 339.

Treason — .V orth-West Territories — 
Forum for trial—Jury—Dominion statutes— 
Intra vires—Information—Waiver of objec
tion — Evidemr — Stenographer — Appeal 
—Finding of jury—Insanity.]—In the North- 
West Territories a stipendiary magistrate and 
a justice of the peace, with the intervention 
of a jury of six, have power to try a pris
oner charged with treason. The Dominion 
.Act, 43 V. c. 25, is not ultra vires.—2. The 
information in such case (if any information 
l>e necessary) may be taken before the sti
pendiary magistrate alone. An objection to 
the information would not be waived by 
pleading to the charge after objection taken. 
—3. At the trial in such case the evidence 
may be taken by a shorthand reporter.—1.

finding of “guilty” will not he set aside 
upon appeal if there be any evidence to sup- 
isirt the verdict.—5. To the extent of the 
power conferred upon it, the Dominion Par
liament exercises not delegated, but plenary 
powers of legislation.—Insanity ns a defence 
in criminal cases, discussed. Rtgina v. Riel 
(No. 2). 1 Terr. L. It. 23.

Trespass Damage to property — “ Fair 
and reasonable supposition of right" — 
Water—Acres* to shore.]—The honest be
lief of a person charged with an offence un
der R. S. O. e. 12ft. s. 1 (unlawfully trespas
sing) , or the Criminal Code. s. 511 (wilfully 
committing damage to property), that he had 
the right to do the act complained of, is not 
sufficient to protect him ; there must be fair 
and reasonable ground in fact for that belief.
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—The usual reservation in a patent of land 
bounded by navigable water of “ free access 
to the shore for all vessels, boats, and per
sons " gives a right of access only from the 
wa.er to the shore, and in this case a per
son who had broken down fences and had 
driven across private property to the shore, 
was held not to be able to successfully assert, 
when charged under R. S. O. c. 120, s. 1, and 
the Criminal Cotie, s. 511, that he “acted 
under a fair and reasonable supposition of 
right " in so doing. Iiegina v. Iturvy, 20 C. 
L. T 345. 27 A. K. 508.

Unlawful assembly — Strut meet in y — 
Conviction — Croof of ohe/rwe/ioa — Vag
rancy.]—The mere fact of holding a meet
ing in a street does not necessarily imply the 
impeding or incommoding of peaceable pas
sengers, and proof of actual impeding or in
commoding is essential to justify a convic
tion.—2. Art. 307 of the Criminal Code does 
not apply to persons of general good char
acter, but is intended to apply to loose, idle, 
and disorderly persons (“aux vagabondn, a.ux 
denrurré», on aux débauché».”) Itcx v. Knee- 
land, 11 Que. K. B. 85.

Unlawfully making contracts for sale 
of stocks- K trying common gaming ho une 
—Stock transaction» on margin — Agent for 
broker—Evidence—Onu» — Criminal Code— 
Aiding and abetting.]—Defendant was con
victed upon chargea of unlawfully making 
contracts purporting to be for the sale of 
stocks, goods, wares, or merchandise, in re
spect of which no delivery thereof was made 
or received, without the bona fide intention 
to make such delivery, with intent to make 
gain or profit by the rise or fall in price of 
the stock*, goods, etc., contrary to s. 201 of 
the Criminal Code, and of being a keeper of a 
common gaming house contrary to said sec
tion. The following were submitted for the 
opinion of the Court of Appeal—1. Does the 
evidence given on behalf of the Crown prove 
an offence against sec. 201 of the Criminal 
Code, under which the indictment was laid? 
2. Does the evidence shew that the contracts 
charged in the first and second counts of the 
indictment were made or authorised by de
fendant : and if the evidence shews that de
fendant had no interest in either of the trans
actions with which he is charged in said 
counts except the payment of his commission, 
which was rt fixed amount, and was payable 
to him whether the price of wheat or of the 
stock, the subject of such transaction, rose 
or fell or remained stationary, can the convic
tion upon such counts or either of them In- 
sustained?—3. Does the evidence shew that 
the contracts charged in the first and second 
counts of the indictment were made within 
the Dominion of Canada and can the convic
tion upon said counts be sustained? 4. Was 
the evidence of J. Beaty and Clarence 
W. Crdy, received by the County Court 
Judge, upon tile trial of the accused, ad
missible as evidence, and having been re
ceived should such conviction be sustained? 
5. Could defendant properly be convicted of 
an indictable offence under s.-s. 3 of s. 201 
of the Criminal Code? ti. Is defendant liable 
to a penalty or punishment in respect of an 
offence under s.-s. 3 of s. 201 of the Crim
inal Code, by vir.ue of s. 051 or otherwise, 
under the Code or under the common law?

The evidence shewed that from the beginning 
of January, 1004, until the information was 
laid, some time after 1st March in the same 
year. defendant was occupying a room or 
office in the town of Niagara Falls. Ontario, 
in which he was carrying on a business under 
the name and style of Darkness & Co. The 
nature of the business was learned from n 
circular issued by defendant, a copy of which 
was put in as evidence. It was headed 
“Office of Darkness & Co., Brokers, Stocks. 
Grain, and provisions." Defendant was not 
a member of the stock exchange at New York 
nor Chicago, and he did not deal directly with 
either of these cities, lie claimed to be a 
branch or agency of a firm of operators 
known as Richmond & Co., whose head office 
was in Pittsburg, Pennsylvania, with a 
branch in Buffalo, N.Y. Defendant sw-or- 
that he did not know whether any member of 
the firm of Itiehmond & Co. was a member 
of either of these exchanges. When giving 
orders the persons who dealt with defendant 
deposited with him sums of money, newr 
exceeding a margin of 2 per cent, in the case 
of stocks, or 1 per cent, in the case of grain 
or provisions, out of which the defendant re
ceived a commission from the Buffalo office. 
Each order was telegraphed to the Buffalo 
office, and the next day defendant handed to 
the customer n paper, signed “ Ilarkness & 
Co., brokers." containing, amongst other 
things, a notification to the customer as fol
lows : “Mr. ---------, You have bought from
Richmond & Co., Pittsburg, at the price 
named in this m»morandum, for delivery on 
demand, > abject to the contract and notice 
nnd provisions above and herein." In the 
margin appear the words : “ I consent and 
agree to the contract expressed hereon." 
But the customer was not required or ex
pected to sign, and apparently never did sign 
it. Save this document, acre was no de
livery. nnd it was proved that in answer m 
a question put to him by the Chief of polie.. 
to whom he was explaining the nature of the 
business, defendant stated that he did not 
deliver goods or stock—the people did net 
do business that way. If the stocks, grain, 
or provisions held by the customer went up 
in price, he directed defendant to sell out 
and received back bis deposit with the profit. 
If the price declined below the margin, the 
customer either put up a further deposit or 
let his first deposit go and bore the loss. it. - 
fendant remitted the amounts he received each 
day to Richmond & Co., Buffalo, who remitted 
to him the sums payable to customers on 
the result of transactions closed out during 
the day :—Held, with regard to defendant's 
position, that he is only an agent receiving a 
commission and is therefore not liable. Upon 
his own admissions his office is a branch of 
Richmond & Co.; he was engaged in soliciting, 
attracting, or inducing persons to deni with 
Richmond & Co., through him in illegal trans
actions, and, ns the County Court Judge has 
found, he had a guilty knowledge >1 I 
nature of the dealings. There was no pur
chase shewn on the exchange for or -n ac
count of the customer. There was nothing 
but a contract or agreement with Richmond 
& C<»., to which the defendant was a party, 
with knowledge of its real nature. The cus
tomer and Richmond & Co., through and by 
the aid of defendant, have coin mi ted the 
offence prohibited by s. 201 (1) (b>, and
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defendant has done ait* for the purpose of 
aiding them to commit the offence and has 
abetted them in the commission of the of
fence. At common law one who aided and 
abetted them in the commission of an offence 
thereby rendered himself liable as a principal. 
Then s. til of the Criminal Code expressly 
declare* that every one is a party to and 
guilty of an offence who does or omits an 
act for the puriwwc of aiding any person to 
commit the offence or abets any person in 
commission of the offence. That is to say, 
by aiding or abetting in the commission of 
an offence, he become* a party to and guilty 
of the same offence. Thus he becomes a 
party principal, and there appears to be no 
reason why he should not be indicted or 
charged ns a principal under the Code. See 
Regina v. Campbell, 2 Can. Crlm. Cas. 857. 
Vpon the evidence it must be held that the 
contract* charged in the first and second 
counts of the indictment were made in Can
ada—according to the holding of the majority 
uf the Judges of the Supreme Court in Rear- 
ton v. Carpenter, 35 S. C. It. 380. The con
viction of defendant under s.-s. (31 of s. 201 
was properly made. By that sub-section it 
is declared that every office or place of busi
ness wherein is carried on the business of 
making or signing or procuring to he made 
or signed, or negotiating or bargaining for 
the making or signing of such contracts of 
sale or purchase as are prohibited by this 
section, is a common gaming house, and every 
one who as principal nr agent occupies, uses, 
manages, or maintain* the same, is the keeper 
of a common gaming house. All the ques
tions should he answered in favour of the 
Crown, and the conviction should be affirmed. 
Rex v. Hajrknct», 0 O W. R. 210, 10 O. I* 
R. 555.

Unlawfully solemnising marriage—
R. S. O. 1897, c. HU. •. 2 (I)—Minister of 
independent congregation — (Qualification — 
Appointment — Ordina.tion — Conviction — 
Return d cate- (Qucttion of fart—Appeal— 
■I uritdidion.]—Certain persons met and pro
fessed to form themselves into nil independ
ent church or congregation known as " The 
First Chinese Christian Church, Toronto," 
and appointed the defendant, one of their 
number, the m'nister of the church. At a 
subsequent mee ing lie was ordained by two 
CongregationallM ministers, not as n Con- 
gregitionalist minister, but as a minister of 
a new independent church :—Held, that he 
was not a minister ordained or appointed
according to the rites and cerer onies of the 
church or denomination to whicl he belonged, 
within the meaning of R. S. (>. 1897. c. 132, 
s. 2, s.-s. 1 ; and, the above facts appearing 
upon his indictment and trial for solemnis
ing or pretending to solemnise a marriage 
without lawful authority, contrary to s. 311 
of the Criminal Code, there was evidence! 
U|M>n which he could be convicted ; and his 
conviction was affirmed.—Per Moss, C.J.O., 
that where the Judge at the trial states a 
case for the opinion uf the Court of Appeal, 
the case comes before that Court as an ap
ical, within the meaning of . 1017 of the
Code, and the Court has the right to refer 
t" the evidence, even when it is not made a 
part of the case.—Per Meredith. J.A., that 
the Court of Appeal had no jurisdiction to 
entertain the case, the questions reserved

■■

for the opinion of the Cour being questions 
of fact. Rex v. Broun. 12 O. W. R. 448, 17 
O. L. R 107, J4 Can. Crm. Cas. 87.

Usury—Conviction under Money Lender»' 
Act. R. .8. C. (WOO), c. 122— Scheme to 
evade Act— Note >‘ndor»ed—Cathed by an
other party — i'hayget for endorsement — 
Evidence — “ Money 'easier "—"Aider and 
abettor." |—Defendant wa< Toronto manager 
of Borrowers Agency, which advertised to 
negotiate loans on borrower's note, which 
they would endorse. One Holmes applied to 
defendant for a loan of $30. and defendant 
sent a man to examine Holmes' furniture. 
The next day defendant endorsed a note for 
Holmes and his wife, taking a chattel, mort
gage for $30 to secure company's en
dorsement. and a second chattel mort
gage for $13.10 to cover charges for endorse
ment. Defendant then asked Holmes if he 
knew where he could get the note cashed^ 
and on being informed that he did not. de
fendant directed Holmes to Brenizer’s office, 
where a young woman cashed the note, charg
ing 12% interest, or 90 cents, paying $29.10 
to Holmes. Crown proved another similar 
transaction cashed at same office.—Denton, 
Co.t’J., held, that defendant wa* a money 
lender within the meaning of the Money 
Lenders' Act. and convicted.—Court of Ap
peal held, that defendant was not n money 
lender, hut was an aider and abettor, and 
conviction should stand. — Denton, Co.C.J., 
thereupon imposed a tine of $500. or three 
months' imprisonment. The fine was paid. 
Rex v. Kehr (1910). 17 O. W R. 213, 2 O. 
W. N. 133, Can. Crira. Cas.

Usury -Lending money at uturiout rntet 
—Conviction—Money Lender»' let—Scheme 
to evade \ct—Discount at bank—Brokerage 
— Evidence] — The defendant, a money 
lender, was convicted by a magistrate of 
lending money at a rate of interest greater 
than that authorised by the Money Lenders 
Act, R. S. C. 1900, c. 22. The evidence 
shewed that the defendant advanced $185 to 
U on two promissory notes, at one and two 
months, for $100 each, the rate of interest 
thus being apparently 00 per cent, per an
num. The defendant, however, explained the 
charge of $15 by shewing that he discounted 
the notes with a chartered bank, for which 
the bank received $1.50, and that the bal
ance of $13.50 was charged as " brokerage ' 
—he being, as he said, not a principal, hut 
a broker or agent. The magistrate found 
that the accused was a principal, and that 
the transaction with the bank was merely a 
shift to avoid the penalties of the Act :— 
Held, that there was evidence upon which the 
magistrate could properly so find; and the 
conviction was affirmed. Rex v. Dubé, 18 
U. L. K. 307, 14 O. W. R. 45.

Usury--Money Lender»' Act—Loan—Rate 
of interest —" Money lender "—Practice of 
lending money at uturiout rate«—I'.videnre— 
Contract—Oral tetiimony to explain.]—The 
prosecutor, on applying for a loan of $35, 
was required by the accused to sign a con
tract in the form of an assignment of his 
monthly salary for several months, to com
mence at a later date, which was not to la* 
acted on or notified to his employer in case 
he should make the stipulated payments of
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$2.80 per week fur 20 wi-ek*. the first of 
which wb' to he made in four days. There 
was ro covenant to make these payments, 
f=o that me accused wan without remedy in 
case ihe prosecutor should die or fail tc earn 
any alary.—At the trial, the entries of the 
transaction in the books kept by the accused 
and oral testimony as to its nature were ad
mitted to shew that it was in reality a loan, 
and not, as the accused contended, a mere 
purchase of the prosecutor's future salary 
earnings:—Held, that the oral testimony 
and entries in the book were admissible to 
shew the real nature of the transaction, and 
they sufficiently shewed that it was a loan 
of money, within the meaning of the Money 
lenders’ Act. R. S. C. 190fl, c. 122, a. 11, and 
at a rate of interest greater than that au
thorised by that Act.—Held, however, that, 
under i. 1 of the Act, the prooecntoi should
have given evidence to shew that the accused 
had made a practice of lending money at a 
higher rate than ten per cent, per annum, 
and that, as no such evidence had been given, 
the convictioi. must be quashed. Sm y. 
( lent, 8 XV 1,. R. 572, 18 Man. L. R. !>. 14 
Con. Cr. Cas. 217.

Usury — Money Lenders' Art, R. 8. C. 
(1906), c. 12t—Evasion of statute—Evidence 
—Conviction—Leave to appeal to Court of 
Appeal refused.]—Defendants were convicted 
upon a charge of lending money at a greater 
rate of interest than that authorised by the 
Money Lenders' Act, R S. C. (lOOfl), c. 122. 
Counsel for defendants applied to trial Judge 
to reserve a case, and were refused. On 
motion for leave to appeal to the Court of 
Appeal, held, that them was evidence, to 
which no objection could he taken, to justify 
the trial Judge's conclusion. I>*ave to ap
peal refused. It. v. Smith d Luther (1910), 
lti O. XV. R. 642, 1 O. XV. N. 8M. .

Usury—Money Lenders' Act — Usury — 
llhnal interest—Agent of money lender — 
Liability for offence—Mandate.]—An agent 
acting as manager for a non-resident of Can
ada. may be convicted under the Money 
Lenders’ Act, R. S. C. 1909, c. 122, and s. 
69 of the Criminal Code, although paid by 
salary and having no share in the excessive 
interest charged. R. v. Qlynn (19010, 19 
Man. L It. «3. 15 Can. Crim. Cas. 243; R. 
v. Lalonde (19010. 18 Que. K. B. 207, 15 
Can. Cr. Ce*. 72. (I E. I* R. 184.

Usury — Usurious transactions — Com
mission of five per cent, besides interest— 
Customary allowance for transacting busi
ness.]—XX’here a merchant supplied goods, 
money, promissory notes and other commer
cial instruments to country customers and 
where accounts, returns and settlements were 
made from time to time at their convenience 
with produce from the upper country, trans
ferred by vessels and barges, the Privy Coun
cil held, that a commission of five per cent, 
on all advances besides interest, undvr the 
circumstances, was not an usurious trans
action, but a customary allowance for the 
trouble and inconvenience of transacting the 
business. Pollock v. Hradbury (1853). C. 
R. 2 A. C. 40.

Vagrancy—By-lav — Loitering on street 
— Validity—Arrest without warrant—R. R. 
A’, cc. 71 and 161—Information—Charge—

Stipendiary magistrate — Jurisdù'tion.] — 
Defendant was arrested by a police con
stable for loitering on the street and con
victed :—Held, on a case stated. (1) that no 
information necessary; (2) that the charge 
was under the law not under a by-law; (3) 
ii makes no dlffereece that constable was also 
paid by a private party; (4) loitering 
"about” equals loitering “in." R. v. 
Sweeney, 8 E. L. R. lti.

Vagrancy — Conviction — Evidence — 
Criminal Code. ». .107 (It—Habeas corpus 
—Discharge. 1—The evidence upon which a 
magistrate’s conviction <>f the defendant un
der s. 207 (/) of the Criminal Code for vag
rancy was based, was, that, though never 
convicted, he was an associate of pickpockets, 
and was “ known to the police authorities of 
Montreal as a professional pickpocket." 
There was no further material evidence 
against the defendant, though a number of 
circumstances were shewn which would create 
suspicion of his honesty. There was no 
evidence offered by the Crown that he had 
no means of earning a livelihood; evidence 
of his being recently employed ns an hostler 
was given on his behalf. He had $40 on bis 
person when arrested : lldd. that, if there 
was some evidence that the defendant ** for 
the most part supported himself by crime," 
there was no evidence to warrant a gliding 
that he had "no peaceable profession or 
calling to maintain himself by;" and he was 
discharged upon the return of a habeas cor
pus. Rex v. Collette, 10 O. L. II. 71N. ti O. 
XV. R. 74ti.

Vagrancy — Conviction — Sentence — 
Recorder of Montreal—./tirifidiction.) — The 
Recorder of the city of Montreal, by virtue 
of s. 493 of 02 X'. c. 58. has a right to sen- 
* Mice .m Idle and disorderly person, who is 
an habitual drunkard and incorrigible, to 
imprisonment for six months at least, ami n 
year beyond, but he is not at liberty to add 
to this punishment the condemnation of hard 
labour. Oivris v. Weir, 8 Que. P. It. 51.

Vagrancy—Means of support—Gambling 
—Evidence.]—The accused, when arrested, 
had on his person $27.20. Evidence was 
given that he lived by " following the race 
track," and that his general associates were 
gamblers and others of the criminal classes: 
—Held, that, although he might be convicted 
under s. 238 ( 6) of the Criminal Code, yet 
he could not, on the evidence, be convicted 
of being a loose, idle, disorderly person, with 
no visible means of support, and that evi
dence that the money found on his person 
was obtained by gambling was Immaterial 
to the charge in this case. Rex v. Sheehan, 
14 B. C. R IS, 8 XV. L. R. tiOfi. 14 Can. 
Crim. Caa. 119.

Vagrancy — Prostitute — Conviction not 
stating that accused was asked to give an 
account of herself—Criminal Code. s. 238 
(»•—Conviction following words of statute 
—Information—Plea of guilty — XVaiver of 
objections — Form of information — Refer
ence to repealed statute—Surplusage. Rex 
v. Harris (YTI, 8 XV L. R. «33. 13 Can. 
Cr. Cas. 393.

Vagrants — Prostitute not giving satisfac
tory account of herself—Plea of guilty—Con-



1285 CRIMINAL LAW 1286

viction—Request not disclosed — Kunmory 
trial — Habeas corpus. | — Defendant was 
charged with being a common prostitute not 
giving a satisfactory account of herself, and 
being a vagrant. Pleading guilty she was 
convicted. Habeas corpu», held to be the 
proper remedy on a summons conviction even 
if conviction had :—Held, further, that the 
information did not shew that there had been 
a demand on her to give a satisfactory ac
count of herself. Pleading guilty was no 
waiver. Accused discharged. R. v. Letecque 
(18711. 30 U. C. R. nOO. and R. v. Harris 
(10081. 13 Can. Cr. Cas. 393. followed. R. 
v. Pepper. 12 W. L. It. 38, 13 Can Crim. 
Ca". 314. 19 Man. It. 209

Vagrancy — statutory offence — Xece fi
xity for person charged to properly account 
for herself-—Police officer- Disclosure of au
thority.]—A police detective, in plain clothes, 
questioned the accused as to what she was 
doing in a certain house, lie did not inform 
her that he was an officer :—Reid, that the 
officer should have first disclosed his author
ity, and then expressly asked the accused to 
g.ve an account of herself. Rex v. Regan, 
H B. C. It 12. 8 W. L. It. 323. 14 Can. 
Crim. Cas. 100.

Vagrancy — Summary conviction — Im
position of illegal cotts—Amendment—Costs 
of conveying to gaol— Omission to provide 
for—fjoose, idle, and disorderly person—Note 
charged—Different acts constituting offence.] 
—The defendant was convicted before two 
justices of the peace “ t< r that he did use 
abusive language and vas drunk and dis
orderly on the street, contrary to s. 238 of 
the Criminal Code," and was ordered to pay 
a fine of $50 and $1(5.70 costs, including 
$3.13 for his own witness fees. The defend
ant secured a writ of certiorari to quash the 
conviction on the following grounds, among 
others : (1) that it condemned the defendant 
to pay illegal costs; (2» that it did not fix 
the costs of commitment and conveyance to 
gaol ; and (3). that the conviction was for 
two offences. On the return of the writ the 
justices returned an amended conviction ns 
follows: "Did unlawfully cause a disturb
ance in Main street and the store of one 
Lorimer, the said store being a public place, 
and did unlawfully loiter on said street and 
did obstruct passengers by using insulting 
language, thereoy being a vagrant : ”—Held, 
tha. the justices bud no jurisdiction t<> order 
the defendant to pay to the prosecutor the 
costs of the defendant's witnesses, and the 
conviction was therefore bad. but under s. 
734 of the Code the Court has power to 
amend the conviction and to provide that 
the defendant is only liable to pay such 
costs as he is legally liable to pay under 
Pert XV. of the Code.—2. That it i< not 
necessary to set out the costs of commitment 
and conveyance to gaol in the conviction.— 
3. That a person cannot be convicted for be
ing a " loose, idle, or disorderly person or a 
vagrant " without specifying which of the 
acts of vagrancy under clauses (a) to (!) 
have been committed, and each of such 
clauses creates an offence; and, tho defend
ant having been convicted of two of such 
offences, the conviction was bad.—4. That 
the fact thaï one of such offences was not 
properly described, while the other was, did

not prevent the conviction from being bad. 
R't v. < ode. 1 Rask. L. R ".OR. 7 W. L. R. 
814.

Violation of Ontario Dentistry Aet
—O.itario Summary Convictions Act — Re
served rase for Court of Appeal—\o juris
diction to order.] — Defendant obtained an 
order directing the deputy police magistrate 
of Toronto to state a case, for opinion of the 
Court of Appeal, on the conviction of de
fendant for violation of the Dentistry Act, 
R. K. O. c. 178:—Held, that the conviction 
was a summary one. under a provincial en
actment, and subject to provisions of Ont. 
Summary Convictions Act. therefore not be
ing a case of a trial for an indictable offence. 
♦ he Court of Appeal had no jurisdiction. The 
reserved case which the magistrate was re
quired to state should be remitted to him 
because of such want of jurisdiction. Ap
peal quashed. R. v. Henry (1910), 13 O. 
W. R. 621. 20 O. L. It. 494.

Warrant of commitment — Form of.] 
The warrant of commitment stated that the 
defendant " did steal a certain waggon," etc. 
—without alleging the absence of colour of 
right, and without laying in any person the 
property in the waggon.—Held, that the war
rant contained a sufficiently definite state
ment of the alleged crime of theft. Regina 
v 1.x t. |0 C I ! v

Watching end besetting — Criminal 
Code, s. 323 if)—Obtaining or communicat
ing information. //<x v. Bum», 2 < ». W. B. 
1113.

Wilful damage to property — Sum
mary trial—Conviction —• Information—U ur- 
rajit of commitment—Statemt it of offence— 
Reference to statute—Criminal Code. ss. 521, 
77n—** Without legal justification or excuse 
and without colour of right"—Plea of guilty 
—Magistrate formulating charge in writing 
—Punishment—Imprisonment. \ —An informa
tion laid under s. 321 of the Criminal Code 
charged that the accused, on, etc., did un
lawfully and wilfully commit damage by 
breaking four insulators on telegraph i ors, 
the property of the Canadian Pacific Rw. 
Co., contrary to the provisions of the said 
section, without stating, as required by the 
section, that the insulators formed part of 
and were used and employed in and about the 
electric telegraph line of the railway, or that 
the damage was done without legal justifica
tion or excuse and without colour of right. 
The magistrate, however, did not try the ac
cused on the information, but, on his electing 
to be tried summarily, and on the magistrate 
deciding to try the case, he was required by 
s. 77S (I in cases of indictable offences, 
to formulate the charge in writing, containing 
all the requirements of s. 321, which he read 
over to the accused, who pleaded guilty 
thereto, and on such charge, so formulated 
and pleaded to. the accused was tried and 
convicted :—Held. that, the charge being for 
an indictable offence, it was not essential that 
the whole subject matter, including matters 
requiring to be negatived, should be set out 
in the information, its object being merely 
to inform the magistrate of the nature of 
the charge, the accused not being tried and 
convicted thereon, but on the charge as formu-
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lated and read over to him —Held, also, that 
it was immaterial that the warrant of com
mitment followed the information, for that 
the keeper of the prisoner or any Court 
before which the matter might come up on 
habeas corpus would he sufficiently Informed 
of the nature of the offence; hilt, if not, there 
being a valid and regular conviction, oppor
tunité would be afforded of allowing a war
rant in strict compliance with the convection 
to he lodged with the keeper.—Held, also, 
that the punishment imposed, nine months’ 
imprisonment, was not, in the el reams'a nee*, 
excessive. Her v. Hill. 18 O. L. R. 234. 12 
O. XV. B. 742, 14 Can. Crlm. Cas. 294.

Wilful destruction of fence—“ Colour
of right "—Conviction—Jurisdiction of magis- 
trnte—Rejection of evidence — Vnrrgistered 
plan». 1—The defendant was convicted under 
s. fit 17 of the Criminal Code for unlawfully 
and wilfully destroying or damaging a cer
tain fence upon the land of the complainant. 
Ry s. 4><1 (2). then* is no criminal offence 
under s. R07 unless the ret of damage is done 
without legal juatilication or excuse, and 

without colour of right:" — Held, that 
‘ colour of right ” means an honest belief 
iu a state of fact * w hich, if it existed, would 
be a legal justification or excuse. Upon the 
evidence in this case, there was on the part 
of the defendant such an honest belief, rea
sonably entertained, in the existence of a 
right of way over u lane on the complainant’s 
land, as satisfied the terms of till statute, 
and rendered the conviction had for want of 
jurisdiction:—Held. also, that th'1 convicting 
magistrate erred in disregarding plans of the 
locus because they were not registered. Where 
lots are sold in sections pursuant to a plan 
of the whole made by or for the owner of 
the whole, according to which he sells the 
parts, the plan is good to establish such a 
lime among the different sub-owners, whether 
registered or not. Her v. .fohnton, 24 C. L. 
T. 2*57. 7 O. L. R. 02.'.. 3 O. XV. R. 221, 222.

“ Wilfully and knowingly ’’ — Trans
mitting raring information—Dg local man
ager of telegraph company—Conviction by 
magistrate—Offence under Criminal Code, t. 
8.1.» (hi, at amended by .'( rf 10 Rdw. VII. 
(I).), c. 10, ». ,1—Stated cate—Farts inror- 
rertly stated—Correction—Criminal Code, ». 
1017 (ff).l—Court of Appeal held, that there 
was no evidence to support the conviction. 
Conviction quashed and defendant discharged.

Rem v. Hayes (19921. 2 O. XV. R. 123. R 
O. L. R. 198, followed. R. v. Hogarth
non), is o. w. n »w. 2 o. xv. n. 727.

Wounding with intent to disable —
Indictment —Proof of lesser offence — Verdict 
- 1 ctual malice — f'riminal Code, ss, HI, 
8-J8.1—Upon an indictment for wounding by 
shooting with intent to disable, under the 
Criminal Code, s. 241 the jury is properly 
instructed that if such intent is negatived 
the accused may still he convicted of the 
simple offence of wounding under s. 242. if 
the jury find that the accused pointed a 
loaded gun at another and fired it. and either 
knew or ought to have known that if was 
loaded. A verdict returned upon such in
dictment of " guilty without malicious intent ” 
is a verdict of guilty of such lesser offence. 
To constitute the offence of wounding under 
s. 242, it is not necessary to prove actual

malice : it is sufficient that the act was 
unlawful. As s. 109 of the Code declares 
that a person who without lawful excuse 
points at another person any firearm is 
guilty of an offence, the wounding resulting 
from the discharge of a fin-arm so (minted is 
an unlawful wounding within s. 242. Rts v. 
Slaughenuhite. 37 N. S. Reps. 382. Re
versed by the Supreme Court of Canada, 
which held that a verdict of ’’ guilty without 
malicious intent *’ is an acquittal. Slaughcn- 
white v. Ret, 33 8. C. R. 007.

7. Practice and Procedure.

Appeal—Leave—Acquittal by magistrate 
—Application by prosecutor—Perjury—Cor- 
roboration.]—A motion by the prosecutor, 
under s. 744 *>f the Criminal Code (as amend
ed by 08 ft »*4 X*. c. 40), for leave to appeal 
from the decision of n police magistrate ac
quitting the defendant of perjury, and refus
ing to reserve for the opinion of the Court 
of Appeal the question whether there was 
corroborative evidence of the prosecutor in 
any material particular, and whether the 
magistrate exercised « legal discretion under 
s. 791 of the Code in declining to adjudicate 
summarily upon the case, and had jurisdiction 
to try the defendant, who was a client of the 
County Crown Attorney, in the absence of 
counsel for the Crown, was refused, under 
circumstances and for reasons appearing in 
the report. Ret v. Hums, 21 C. L. T. 202, 
1 O. L. R. 33tl.

Appeal — Leave — Forim.l—Since the 
passing of «53 & «54 V. c. 40. s. 3. amending 
s. 744 of tin- Criminal Code, the accused may 
apply directly to the Court of Appeal to ob
tain leave to appeal. Rex v. Trépanier, 10 
Que. K. B. 222.

Appeal — Leave — Practice — Oath for 
Chinamen—Form of—Perjury—Confession - 
Thr-at or inducement—Voluntary confession 
—Judge's ruling—Review. ]—The prisoner, a 
Chinaman, had been convicted of perjury :— 
Held, that leave to appeal to the Court of 
Criminal Appeal should not be lightly granted, 
and the representative of the Crown should 
be served with a notice of motion sitting 
out the grounds of appeal.—Quare, whether 
the ruling of a Judge as to the admissibility 
of a confession is open to review by the 
Court of Criminal Appeal :—Held, on the 
facts, that before making his confession 
the prisoner was duly cautioned, and that the 
confession was admissible in evidence, al
though, on an occasion previous to his mak
ing it, an. inducement may have been held 
out to him. XVhen a witness without objec
tion tak-s to oath in the form ordinarily 
administered to persons of his race or belief, 
he is then under a legal obligation to speak 
the truth and cannot he heard to say that 
he was not sworn. Perjury may be assigned 
in respect of statements given in evidence 
by a China man, who was not a Christian, 
where the oath was administered to him by 
the burning of paper and an admonition to 
him ** that he was to tell the tnith, the whole 
truth, and nothing but the truth, or his soul 
would hum up as the paper had been burned.’’ 
Ret v. Lai Ping, 23 C. I* T. 22. 11 B C 
R. 102.
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Appeal —Leave—Referred ra/e—(Woundf 
for granting—Remarks of Judge—Prejudice 
—Jurors — Evidence.]—Held, affirming the 
judgment in 12 Que. K. It. 3ftX, that a ver
dict cannot he impeached in consequence of 
an observation made by the Judge presiding 
at the trial, unless such observation was cal
culated to influence the jury against the de
fendant ; and, consequently, the fact that the 
Judge remarked to the defendant’s counsel 
while the jury was being sworn, “ if you con
tinue to challenge every man who reads the 
newspapers, we shall have the most ignorant 
jurors selected for the trial of this cause." 
is not a proper ground for granting leave to 
appeal, such remark having no tendency to 
influence the jury against the defendant, and 
being without importance 2. An observation 
by the Judge presiding at the trial of a 
criminal case, in his charge to the jury, to 
the effect that “ about 40 or 00 witnesses had 
been examined for the purpose of establish
ing the defendant's good character, gnd that 
ii was very strange that it should take 40 or 
80 witnesses to establish it," is not an irre
gularity which can constitute a ground for 
granting leave to appeal, the presiding Judge 
having the right to express his opinion of the 
evidence, which, however, may or may not be 
accepted by the jury. The essential point is 
that the whole evidence be submitted to the 
jury, who decide finally as to the innocence 
or guilt of the accused. 3. An appeal from 
the verdict to the Court of King's Bench sit
ting in appeal lies only upon questions of law
arising either on the tri;ii or on any of 
the proceedings preliminary, subsequent, or 
incidental thereto, or arising out of the direc
tion of the Judge, it follows that In caeee 
such as the following, thy right of appeal 
does not exist, viz., where it is alleged that 
one of the jurors was prejudiced against the 
prisoner ; where it is alleged that the verdict 
was the result of an improper arrangement 
entered into between the jurors, these being 
questions of fact; or where it appears that no 
application was made to the trial Judge to re
serve the question for the opinion of the 
Court of Appeal. Rex v. Carlin, 12 Out. 
K. B. 483.

t
Appeal—.Veic trial — Jury — Conflict of 

tettimony- -Pervert10 verdict—Opinion of trial 
Judge. |—On a charge of theft a new trial 
was refused although the verdict was con
trary to the view of the trial Judge, the evi
dence being conflicting, but the Court be-
Ing of opinion that the verdict <>f guilty was 
one which reasonable men could properly find. 
In deciding the question of reasonableness 
of the verdict the opinion of the trial Judge 
is entitled to and ought to receive great 
weight ; but it is not conclusive. Regina V. 
Bremier (No. 2), 2 Terr. L. It. 377.

Appeal from conviction or order of
magistrate — Condition precedent—Tram- 
mimon to Court—Time — Criminal Code. f. 
757.1—Section 787 of the Criminal Code is 
merely directory, and the transmission of the 
conviction or order of the magistrate to the 
Court in accordance with the provisions of 
that section before the time when the appeal 
may first be heard, is not a condition pre
cedent to the appeal, and it is sufficient 
if the conviction or order be lodged in Court 
before the appeal ia actually heard. Rex

v. Williamson, 7 W. L. R. 4'.*) : Harwood v. 
Williamson, 1 Sa«k. L. It. 58.

Appeal from conviction or order of
magistrate — Condition precedent—Trans
mission to Court—Time—Criminal Code, s. 
787—Directory provision. Rex v. William- 
eon, 7 W. L. It. 490 ; Harwood v. William
son, 1 Sask. L. It. 88, 14 Can. Crim. Cas. 7tl

Appeal to Court of Queen s Bench. 
Manitoba— From judgment of stipendiary 
magistrate, ,V. IV. T.—Habeas corpus—Pre
sence of prisoner—Production of rc<ord ] — 
The Court of Queen's Bench for Manitoba 
has no power to send a habeas corpus beyond 
the limits of Manitoba, and the North-West 
Territories Acts have not extended its powers 
in this respect.—The Court will hear an ap
peal in the absence of the prisoner.—The 
original papers should be produced, but if 
the prisoner cannot procure them the Court 
will net on sworn or certified copies. Regina 
v. ftM <No. l I Terr. L B. 90.

Appellate tribunal may. while correct
ing any defect of form, aflirm the decision 
upon the merits, lltrnier v. Que. t£ Leva 
Ferry Co. (1910), 39 Que. 8. C. 193.

Arrest of accused in foreign country
—Forcible return to Canada without extradi
tion proceedings—Right to question on habeas 
corpus—Remands—Verbal remands—Justice 
sitting for police magistrate—jurisdiction.]— 
The prisoner, who hud committed a number 
of thefts in Canada, and had escaped to the 
Vnited States, was arrested there on a tele
gram from Canada, and, as he alleged, was 
forcibly brought back against his will aud 
without the intervention of extradition pro
ceedings, the Crown, however, alleging that he 
came back voluntarily. On the 11th Novem
ber lie was brought before a justice of the 
peace of the city where the offences were 
committed, for preliminary investigation into 
the charges. There were then two informa
tions before the justice taken before the 
police magistrate on the titli November, on 
which warrants of arrest had been issued, 
one being that on which the telegram had 
been sent directing the prisoner's arrest. Two 
further informations were taken on the same 
day before the justice for other alleged 
thefts. A remand was made to the 13th 
November, the justice issuing hik warrant of 
remand, under his hand and seal, the war
rant reciting the bringing of the prisoner be
fore him as a justice of the peace, acting for. 
in the absence of. and at the request of, one 
of the police magistrates for the city, there 
being two such police magistrates, and on 
the depositions remands were noted without 
it being stated hv whom. On the 13th Nov
ember a writ of habeas corpus was issued, to 
which, by a return, dated the 14th, the 
gaoler returned, ns the only cause of the 
prisoner’s detention, the warrant of remand 
of the 11th November ; but on the lflth 
November he made a further return of four 
additional warrants of remand, dated the 
13th November, under the hand and seal of 
the said police magistrate, remanding the pri
soner until the 17th November :—Held, that 
the circumstances under which the prisoner 
was brought back to Canada could not be 
inquired into, that being a matter to be
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rained by the government of the country 
whose law* were alleged to have been vio
lated. or at the suit of the party injured 
against the person who bad committed the 
alleged trespass against him.—Held, also, 
whether <>r not the justice had jurisdiction 
to take the information* or to make the re
mand, by reason of It not appearing that he 
was acting in the absence of both police 
magistrates, and for other reasons, the de
tection of the prlaottr was justifiable, for In 
was properly before the police magistrate on 
the 13th un the informations taken before 
him on the Itk November, ami was then duly 
remanded ; and. though the second return 
was made subsequently to the issue of the 
writ, it was valid, and could be looked at in 
support of the prisoner's detention. In re 
Walton, 11 O. L. It. 04 : S. »u6 nom. Rem 
V. Walton, 0 O. W. R. 905.

Arrest on Sunday— fan ado Temperance 
Art—Magistrate taking bail on Sunday and 
firing day—Jurisdiction — Europe—Prohibi
tion.]—M. was arrested on Sunday on a war
rant issued tor an offence against the Canada 
Temperance Act. When brought before the 
magistrate he applied to he admitted to bail, 
and was permitted to make a deposit in lieu 
of hail. The case was set down for hearing 
on a week day. and M. was discharged from 
custody. M. appeared at the time appointed 
and secured a further adjournment, upon his 
agreeing to leave the amount of his deposit 
as hail for his appearance. On the day last 
mentioned he appeared and objected to the 
legality of his arrest on Sunday and to the 
action of the magistrate in taking hail and 
filing a day .—Held, that *. ItfW. s.-s. 3, of the 
Criminal Code, was made applicable to the 
case by the Canada Temperance Act, a. 107, 
and that the warrant could be executed on 
Sunday.—(2) Per (Irahum, EJ . Mtyigher,

• «nd Russell, J , assuming that the releas
ing on bail and fixing a day for the hearing 
wen- illegal, that, the arrest being legal, there 
was a negligent escape, and nothing to 
prevent the defendant from being retaken, 
and that the magistrate had jurisdiction to 
proceed with the case—(3) For such a de
fect as that contended for in the procedure 
prohibition was not the proper remedy.— 
Per Townshend. J„ that the taking of bail 
and fixing a day was not illegal, but an act 
done in connection with the arrest—Weath- 
erbe. C.J.. dissented. Ret v. McOillivrav, 2 
E. L. R. 414. 41 N. 8. R. 321.

Arrest under warrant—Escape—Right 
to re-arrest under same trairont.]—The pri
soner had been arrested at Amherst by one 
of the police of that town, under a warrant. 
After his arrest he escaped, and left the town 
for some wet ks. When he returned he was 
rear rested under the same warrant:—JT eld. 
that, at the most, the escape in this case 
was negligence on the part of the officer, 
and that he did not contemplate a voluntary 
abandonment of hi* prisoner, but negligently 
trusted to the latter'* promise to surrender 
himself under the warrant : therefore, he 
might be re-arrested. Ret V. U'Hcarn, 21 C. 
L. T. 355.

Arrest under warrant -Production of 
prieonrr before magistrate—Commitment in 
absence of prisoner—Criminal Code—Habeas 
corpus. 1—A commitment to gaol by a magis

trate of a woman, arrested under a warrant, 
made without having her brought before him. 
upon ii verbal unsworn statement that she 
had shewn signs of insanity, and in order that 
a medical examination might he had. is 
il'-gal.—2. The first duty of n magistrate deal
ing with n person arrested upon his warrant 
is to have such person brought before him 
as soon ns practicable, and then make such 
order a* the case requires. The express enact
ment of the Criminal Code <s. 5(57). must be 
followed in this respect, although the form 
of remand in connection with it has no men
tion of the presence of the prisoner. The 
failure to conform to the above rule will en
title the prisoner, on petition for habeas cor
pus, to have the commitment quashed and to 
he discharged from custody. Et p. Sarrault, 
15 Que. K. R. 3.

Arrest without warrant of person 
charred with crime committed in an
other province. 1—The police of one pro
vince can arrest without warrant a person 
charged with having committed a crime in 
another province only where the crime is 
one for which the accused could have been 
arrested without warrant in the province 
where the crime was committed, or there the 
Mcvuaed is escaping fresh pursuit : Criminal 
Code, as. 30, 33, 040.—The coming to British 
Columbia in September of an officer from 
Quebec Is not a fresh pursuit in respect of a 
crime said to have been committed on the 
1st August.—The charge was that the ac- 
cuned. in Quebec, received a ring from 8., 
with directions to hand it to a third person, 
and that, instead, he converted it to his own 
use :—Held, that the offence charged fell 
within the definition of ordinary theft in s. 
347 of the Code, and not within s. 856: and 
for ordinary theft an offender cannot be 
arrested without warrant.—The accused, hav
ing been arrested without warrant in British 
Columbia, was discharged upon habeas cor
pus. R. v. Shyffer (1910), 15 W. L. R. 323. 

B. C. R.
Authenticity of depositions taken 

during; the preliminary enquiry upon 
an indictment charging attempted 
murder—Absence of such authenticity—In
dictment rendirrd null and void—Motion to 
quash—Art. 68$. Criminal Code. R. S. C. 
1906 ]—When depositions at a preliminary 
hearing are taken by stenography, according 
to the provisions of art. (583. par. 2. Crim
inal Code, R. 8. C. 1900, and although it is 
not necessary that such depositions should 
lie read over to and signed by the witnesses, 
it is, however, essential that such depositions 
be signed by the magistrate who presided 
at the enquiry and he accompanied by an 
affidavit of the stenographer that it is a true 
report of the evidence.—The absence of these 
essential formalities has the effect of render
ing null and void all proceedings had at such 
preliminary hearing, and an indictment, 
found by the grand jury and based upon 
such preliminary proceedings, will lie quashed 
upon motion made by the accused. R. 
V. Robert, (1910), 10 R. de J. 447.

Bail—Estreat—Certificate of non-appear
ance—Informality—Criminal Code—Forms— 
Motion to vacate estreat — Delay — Action 
taken on certificate. Rex v. May. 5 O. W. 
R. 07.
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Ball — Entreat—Mot un to vacate—Delay 
—Adjournment of hearing without notice to 
sureties—Conflicting affidavits, Rex v. Bole,
B 0 W ■ •>

Bail—Estreat—Notice to surety to per
form condition—Adjournment at accused's 
request for more than eight days. Rex v. 
Burn». 2 E. L. R. 167.

Ball—Estreat—Nova Scotia Crown Rule 
28—Imperial Statute fi Geo. II. c. 11»—Costs 
—Canada Temperance Act—Criminal Code, 
s. 1900. Rem v. Townshend, 4 E. L. R. 387.

Bail—Estreat—Sitting« of Court — Non- 
appearance—Notice.)—In a recognizance of 
bail the expression “ the next sittings of a 
Court of competent criminal jurisdiction." 
means the next sittings fixed by tin- Lieuten
ant-Governor in council in pursuance of the 
N. W. T. Act. S. 55. The fact that a special 
sitting was held in the interval pursuant 
to the N. W. T. Amendment Act, 1891, s. 
12, s.-s. 2. for the trial of a designated pri
soner confined in gaol and awaiting trial, did 
not affect the obligation of the accused to 
appear at the next sittings fixed by the Lieu
tenant-Governor. No notice to the bail of in
tention to estreat or to produce the accused 
is necessary. Regina v. S eh raw, 2 U. C. R. 
91. and Re Talbot'» Bail. 23 O. R. 66, fol
lowed. In re McArthur's Bail (No. 1), 2 
Terr. L R. 413.

Bail—.1/urdrr — Conviction—New trial.] 
—When a prisoner, charged with wilful mur
der. has been tried, found guilty, and sen
tenced to death, but. upon appeal, has ob
tained a reversal of the conviction on technical 
vrounds, and stands committed for a second 
trial, the Court of King’s Rench, Quebec, 
will not admit him to bail, especially when 
the Crown appears to proceed with due dili
gence. McCraw v. Rex, 16 Que. K. B. 605.

Bail— Right to — Discretion of Judge. — 
All Superior Courts of criminal jurisdiction. 
->r one of their Judges, and also, in the pro
vince of Quebec, a Judge of the Superior 
t'ourt, have authority to admit to bail per
sons accused of any crime whatsoever (in
cluding treason and capital offences), but as 
respects indictable offences which, before the 
enacting of the Criminal Code, were felonies, 
it is within their discretion to grant or re
fuse the application for bail. With respect 
to indictable offences which were formerly 
misdemeanours, the accused is entitled to be 
admitted to bail as a matter of right. 2. The 
propriety of admitting to bail for indictable 
I'ffences which were formerly classed as fel
onies should be determined with reference to 
the accused person's opportunities for escape, 
and to the probability of his appearing for 
trial. To determine this point it is proper 
t«> consider the nature of the offence charged 
and its punishment, the strength of the evi
dence against the accused, his character, 
means, and standing. Where a serious doubt 
exists as to his guilt the application for bail 
should be granted. If, on the evidence, it 
stands indifferent whether he is guilty or inno
cent. the rule generally is to admit him to 
bail, but if his guilt is beyond dispute, the 
general rule is not to grant the application 
for bail unless the opportunities to escape do 
not appear to be possible, and it is conse

quently almost certain that he will appear 
for trial. The fact that the application for 
bail i-' not opposed either by the Attorney- 
General or the private prosecutor may also 
be taken into account by the Court or Judge. 
Rem v. Fortier, 13 Que. K. B. 251. 23 C. L. 
T. 115.

Ball before committal for trial —
Amount of bail—Serious offence. Rex v. Hall 
(Y.T.), « W. L. It. 842.

Certiorari Rule nisi *o quash conviction 
—No cause shewn.]—A rile nisi to quash 
a conviction will be made absolute as a mat
ter of course on proof of due service and on 
production of the writ of certiorari with a 
pru|ier return thereto, if no one appears to 
shew cause; per Tuck. C.J.. Hanington. and 
I,andry, JJ. ; McLeod and Gregory. JJ„ dis
senting. Rex v. Sweeney and Bourque. Ex 
p. Cormier, 2 E. L. R. 161, 38 N. R. R. 6.

<
Certiorari — Security for co«f«.]—No 

general rule requiring a petitioner on a writ 
of certiorari to give security for the costs and 
other charges of the case, is in existence in 
the province of Quebec. Tierney v. Choquet, 
9 Que. I*. R. 229.

Charge against incorporated com
pany — Procedure — Criminal Code, ». 873 

-Order of Court authorising charge—North- 
West Territories Act—Grand jury not exist
ing in provinces of Saskatchewan ami Alberta 
—Corporation not subject to preliminary ex
amination by magistrate—Formal charge in 
lieu of indictment. Rex v. Standard Soap Co. 
(N.W.P.), 6 W. L. R. 64.

Charge inconsistent with facts in 
evidence — New trial. Rex v. Collins, 
3 E. L. R. 361.

Comment of Crown counsel on fail
ure to call wife of accused—Conviction 
quashed—New trial. | — On the trial of the 
defendant on a charge of shooting with intent 
to kill, coun>. I for the Crown commented 
upon the fact that the defendant's wife, who 
had been a witness on the preliminary exam
ination before the magistrate, was not called. 
On a Crown case reserved :—Held, that the 
comment in question was not justified by the 
fact that it was made in reply to an explana
tion offered by counsel for the defendant to 
account for the omission to call the wife, 
and that the conviction must be set aside:— 
Held, that the defendant should not be dis
charged. but that there should be a new trial 
Rex v. Hill. 36 N. 8. Reps. 240.

Commitment for trial—Jurisdiction of 
Crown prosecutor—Election—Place of im
prisonment—Criminal Code, ss. S25. 826.]— 
Defendant was charged under s. 303 of the 
Criminal Code. The preliminary hearing was 
held and accused was committed to the 
Prince Albert gaol. En route to Price Albert 
the accused was held over at Itattleford 
and brought before the prosecution officer 
there, wheu she elected for a speedy trial, and 
was taken to Prince Albert gaol. There was 
then no Judge resident in the Itattleford dis
trict. When brought before the Judge at 
1‘riuce Albert she claimed the right of elec
tion, and at her trial at Itattleford renewed 
this application :—Held, that election before
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the C’rown prosecutor *t Matt If ford wan bad. 
and conviction wan quashed. Rea v. Tet- 
rraml* 11 W. I, R 30'

Conviction - Imprisonment — Release of 
convict on hail pending appeal — Adjudica
tion that appeal not competent—Convict re
maining at large—Ite-atreat on charge of 
being unlawfully at large—Arraignment — 
Plea of not guilty- Trial — Right to elect— 
Jury—Proof of conviction—informalities — 
Return of amended conviction pending trial— 
Admissibility—Computation of term of im
prisonment—Escape from custody—Lawful 
excuse—Conviction on second charge—Con
current sentence. Rex v. Taylor (N.W.T.), 
4 W. L. It. 332.

Conviction—Motion by prisoner for his 
release because insufficient penalty imposed. 
Her v. Tapper, 2 E. L. R. 110.

Conviction for killing dogs — Com
plaint laid by wife of owner—Defendant or
dered to pay costs to owner instead of to 
prosecutrix—Amended conviction returned on 
certiorari. Rex V. Grey, 2 E. I* It. 68.

Costs ]—In a penal condemnation of two 
or more defendants, u general order an to 
costs may go against them without specify
ing the share for which each will be liable. 
Rentier v. Que. d Levis Ferry Co. (1910), 
39 Que. 8. C. 193.

Costs — Private prosecutor — Attomey- 
Gencrai—A'olle prosequi — Effect.]—Where 
a nolle prosequi has been entered by the At
torney-General. upon an indictment in the 
name of the King at the instance of a private 
prosecutor, and the accused is tbereuj>on dis
charged. judgment is, within the meaning of 
Art. 833 of the Criminal Code, given’for the 
defendant, and he is entitled to recover costs 
from the private prosecutor. Rex v. Blackley, 
13 Que. K. H. 472.

Connty Court Judge's Criminal 
Court —Court of Record — Right to issue 
writ of habeas corpus to—Certiorari in aid— 
Refusal to dim harge prisoner—Omission to 
file papers in High Court — Mon-return to 
County Judge’s Court—Validity of convic
tion.] — A prisoner charged with perjury 
elected to be tried without a jury at the 
County Court Judge's Criminal Court, and 
was tried there and convicted, the Judge re
fusing to state a case for the Court of Ap
peal ; hut postponing judgment to enable 
the prisoner to appeal. The Court of Appeal, 
however, refused leave to do so. The dis
charge of the prisoner was then moved for in 
the High Court under habeas corpus, and cer
tiorari issued in aid thereof, which was re
fused on the ground that the habeas corpus, 
etc., had been improvidently issued, that writ 
not lying to the County Court Judge’s Court, 
a Court of record, and the prisoner was re
manded for sentence, which was pronounced 
without any objection. Some time afterwords 
the sentence was objected to for alleged want 
of jurisdiction in the County Court Judge to 
pronounce it. because the papers which had 
been relumed to but not filed in the High 
Court under the certiorari had not been 
brought back, but were in the hands of one of 
the High Court officers, and so did not repass 
to the County Court Judge's Court, a special

order of transfer being necessary.—A motion 
for leave to appeal from the conviction, ami 
for an order requiring the County Court 
Judge to state a case was, under the circum
stances, refused. Rex v. Harrison, 10 O. W. 
R. 378. 13 O. L. R. 231.

Criminal Information — Libel — Affi
davit in reply—Practice.]—Where the libel 
charges the person libelled with having, by a 
prévint i writing, provoked it. the latter by his 
ntfidav t. on which be moves for a criminal 
information, is bound to answer it, otherwise 
the affidavit is insufficient and the rule will 
he discharged. R. v. Whelan ( 1862), 1 I*. K 
I. R. 220.

Crown documenta—Stamps — Warrant 
for arrest—U'ont of stamps—Wdit’er.]—The 
Crown is not obliged to affix stamps ui>on its 
papers and proceedings in Court.—An accused 
person who has pleaded to the indictment, has 
furnished security for his appearance at a 
future time, and has demanded a speedy trial, 
cannot complain of the legality of his original 
artist because of the want of stamps upon 
the warrant. Rex v. Rodrigue, 9 Que. I». R. 
122.

Dismissal of complaint — Motion to 
quash.]—An order dismissing a complaint 
under the Summary Convictions Act may be 
quashed on certiorari, Rm v. Ritchie, Be /-. 
Sondait, 87 N. B. It. 206.

Election by prioner as to trial -
Power of prosecuting officer to receive—De
positions—Perusal of — Magistrate’s Signa
ture.] — Where there is no Judge of the 
County Court residing in a county, the pro
secuting officer or counsel appointed under 
the provisions of R. S. 1900 c. 163, *. 1, is 
emnowered to take the election of a prisoner, 
under the Code. s. 700, to be tried before the 
Judge of the County Court. The power given 
to such officers to conduct all criminal busi
ness on behalf of the Crown Includes all pro
cess necessary to bring the prisoner to trial, 
and the making of his election is one neces
sary act in these proceedings. Where all the 
depositions, or copies thereof, taken against 
the prisoner, and returned Into the Court 
before the trial, were bunded to the prisoner’s 
counsel for perusal :—Held, that it was no 
cause of complaint that the papers so handed 
were mixed up with other papers, there being 
no serious difficulty in understanding those 
applicable to the particular offence with which 
the prisoner was charged:—Held, also, that 
depositions to which the magistrate had 
affixed his slgnutiih» were not to he rejected 
because such signature was possibly not 
placed in '.he most correct place. Quart-, 
whether an indictment found by the grand 
jury should be quashed because depositions 
are Improperly taken Rex v. Traynor. 
4 Can. Criin. (.’as. 410, questioned. Rex v. 
Jodrey, 23 C. L. T. 100.

English and French text of penal
laws, where there is a difference, the version 
more favourable to accused should be pre
ferred. Bernier v. Que. d Levis Ferry Co. 
(1910), 39 Que. 8. C. 193.

Estreat of ball—.4rreet of surety—-Ap- 
plii-atinn for discargc—Forum—Jurisdiction.] 
—Motion under s. 1110 of the Criminal Code
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for the discharge of a purely detained on an 
ex- «ration and capias issued "n un estreat 
roll: Held, that the application should be 
made to the Judge presiding at the criminal 
sittings, not to the Court cm banc. He Pippy, 
14 Can. Crim. Cas. 306.

Extradition -Identity of priaoner—Sur
render to Ruttia — Treaty — Political char
acter of -rtme.l—At a village in Russia, one 
F. shot and killed a watchman, in circum
stance* which, according to the law of Can- 
mi. I. would make tin- act marder. F Bed; 
a man of the same name was arrested in 
Manitoba, and his extradition to Russia to 
answer a charge of murder was sought :— 
field, that the prisoner's identity with F. 
was sufficiently established by the evidence. 
—2. That the crime of the accused was not 
committed In the furtherance of a political 
object, within the meaning of the Treaty 
with Russia of the 24th November, 1880. 
The accused was a member of a political 
society whose object was to alter the form 
of government and to do away with private 
ownership of property—a society by which 
revolutionary outrages had been perpetrated. 
In the district where the crime was com
mitted, martial law had been proclaimed, and 
waa in force. F. was in charge of the watch
man on his way to the village administra
tive office, having been asked to give an ac
count of himself, because lie was a stranger 
in the village, when he shot the officer. The 
crime would, in Russia, be called a political 
crime and be tried by a special tribunal. 
Rut that did not make it a crime of a politi
cal character within the meaning of the 
Treaty.—Extradition ordered. Re Federrnko 
(No. 1* 1910). 15 XV. L. R. .170, 20 Man 
L. R. 221.

Grand Jnry — Conatitution of — Indict
ment.)—A sheriff, when about to summon, 
pursuant to s. 4S of the Jurors' Act, one of 
the jurors drafted to serve on a grand jury, 
ascertained that the juror was demented and 
did not summon h m :—Held, that the grand 
jury was not legally constituted, and that an 
indictment found by the juror* who had 
been summoned must be quashed. A motion 
to quash such an indictment is not an ob
jection to the constitution of the grand jury 
within the meaning of s. 0Ô6 of the Criminal 
Code. Her v. Haye», 23 C. L. T. 342, V B. 
C. R 674.

Grand Jnry—Comtituticn of—Qualifica
tion of furor—Prejudice—Motion to quaah in
dictment - Reserved eajte. ] — An objection to 
the qualification of an individual member of 
a grand jury is not an objection to the “ con
stitution ” of the grand jury within the mean
ing of s. 066 of the Criminal Code, and 
so cannot be raised by motion to quash the 
indictment. The question as to whether >ir 
■ oi a grind Juror i- prejudiced, i< for the
Judge of Assize to decide, and his decision 
cannot lie reviewed oil a slated case. Rex
v. Huy". Il B. C. R i lee I <\ 88 I 
I». T. 342, 9 R. C. R. 574.

Grand Jnry — Endowing namen of irit- 
on indictment—Abortion—Form of in- 

dictment. | — The provisions of s. 646 of the 
Criminal Code, requiring the names of all 
witnesses examined by • le' grand Jury to be 
indorsed on ■ ii" bill of Indictment, are direc

tory only, and an omi-sion so to indorse does 
not invalidate the indictment. An indictment 
under s. 273 of the Code charging accused 
" with unlawfully using on her own person 

a
carriage " ( without stating whose miscar
riage i is sufficient. R>x v. Holme», 22 C. L. 
T. 437. 9 R. C. It. 294.

Grand Jnry- Formation and number — 
True bill—R< j< < lion.]—XVhere eleven grand 
jurors ausw«Tnl their names when the roll 
was first called, but only ten were impanelled 
and sworn (one having failed to answer on 
the second calling I. the grand jury was pro- 

■
fervd no prejudice thereby, rnnnot, on that 
ground, move for the rejection of the true 
bill found against him. R v. Fouquet. !•* 
Que. K. R. 87.

Grand Jnry—Xarenrii Examination of
witnc**> * l‘i tit jury—Challenge — '* Vérifi
cateur*.'*]—\\ is not necessary that the nc- 
cu«d shoul l he prisent I ourt d i 
swearing of the grand juries. 2. The grand 
jury may examine the Crown witnesses in 
whatever order they choose, and the examina
tion of n single one of such witnesses is not 
an irregularity nor an Illegality, where it is 
admitted that the witness was able to estab
lish a complete admission on the part of the 
accused. 3. Since the coming into force of 
the Criminal Code, it is not necessary that 
the first juror sworn should be added to the 
board of vérificateur» who nre to pass upon 
the challenge of the second juror : s. 068, 
Criminal Code. Rex v. Alathurin, 12 Que. K. 
R. 494.

Grand Jury -S wearing (a — Foreman— 
Omi»»ion to initial nanns of trifio »nc*—Ef
fect on indictment—8ubmi*»ion of record— 
Dcpoaitiona—Croira ra»r rr*ervcd.]—1. It is 
essential that, at the time the foreman of the 
grand jury i- SWOTS, the Other JUfOTl be 
present and hear the oath taken by their 
foreman. And, therefore, where it appeared 
that none of the other jurors were in the box 
at the 'ini-' til. ir fermai was sworn, that 
there was no certainty that the oath taken 
by him was heard by them, that the other 
jurors were only sworn, afterwards, to ob
serve the same oath which their foreman 
had taken, and that objection was duly made 
by motion to quash. ls-fore the arraignment 
of the defendant, the indictment found by the 
grand jury was held to be null and void. 2.

I h-' on laikm by the fort maa t • altial the
names of the witnesses examined before the 
grand jury, as required by law. is a fatal de
fect, and has the effect of annulling the in
dictment. 3. The submission of a record to 
the grand jury, in order that they may ex
amine certain exhibits, and verify certain 
statements made by witnesses examined be
fore them, is not a fatal irregularity, where 
It Is proved that the decision of the grand 
jury wis arrived at without reference to the 
depositions contained in such record. 4. The 
objections to the indictment above mentioned 
are proper grounds for a reserved case. Ré
langer v. Rex, 12 Que. K. R. 69.

Hnbeixs corpus—Quashing Icrit—Poiccra 
of Judg> —Part of ten fence not executed.] — 
The Judge to whom a writ of hahcaa rorpua 
has been referred, and who supersedes it upon
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the ground that the petitioner is detained by 
virtue of a lawful sentence pronounced by a 
competent tribunal, has no power to order 
tbai tribunal to cause a part of the sentence 
to be executed (in this case the penalty 
of the lash) which had been suspended by 
reason of the issue of the writ. Golds- 
6,Try V. Bernotches, 28 Que. 8. C. 52.

Illness of juryman — Juryman leaving 
jury-box Bailiff not su'orn—Rebutting evi
dence—.4c/mix«tbt7ify.]—During a trial for 
murder one of tiro jurymen was taken ill, 
and it being necessary for him to leave the 
Court for some time, he was accompanied by 
an unsworn bailiff and by doctors who ex
amined him and asked him questions in refer
ence to his condition. There was no suggestion 
that during the time the juryman was absent 
from the Court be was tampered with in any 
way. After his recovery the trial proceeded. 
—Held, that the fact that the juryman was 
allowed to leave the Court without being in 
charge of a sworn bailiff did not constitute 
a mistrial.—Where evidence which is relevant 
to the issue is tendered by the prosecution 
to rebut the case set up by the defence, it 
is for the Judge ,»t the trial to determine in 
his discretion whether such evidence should 
be allowed to he given or not. Even if the 
Judge exercises his discretion in a way dif
ferent from that in which the Court of Crim
inal Appeal would bave exorcised it, that 
affords no ground for quashing the convic
tion of the prisoner. If, however, it is shewn 
in any case that the prosecution has done 
something unfair which has resulted in in
justice to the prisoner the Court of Criminal 
Appeal may Interfere. R. v. Orippgn (lf)10t, 
31 C. L. T. 53. 27 T. L. R. «9.

Indictable offence—Place of trial—Right 
of accused.]—At common law and under the 
Criminal Code, a person accused of an in
dictable offence has a right to be tried In 
the Judicial District in which the offence was 
committed, unless an order of the Court is 
first obtained, under s. 884 of the Code, di
recting that the trial be held elsewhere.— 
Sections 557. 580, 584 (c), 873 A., and 884. 
of the Code, considered.—The Queen v. Pon
ton, 2 Can. Crlm. Cas. 192. The King v. 
O'Gorman, 12 Can. (’rim. Cas. 230; Rex v. 
Harris, 3 Burr, ROD, and The Kin j v. Roy, 
14 Can. Crirn. Cas. 308, followed. R. v. 
Lynn (1910). 15 W. L. R. 336, Saak. 
L. R.

Indictment- -Foundation of charge—In
quest.]—In the Territories it is not neces
sary. in order to put an accused person upon 
his trial on a criminal charge, that the charge 
should be based upon an indictment by a 
grand jury or a coroner’s inquest. Regina 
v. Connor, 1 Terr. L. It. 4.

Indictment—Particularity—Statement of 
offence—Preferring of indictment — Order — 
Grand jury.] — Where a person is charged 
with an offence, the indictment should de
scribe it with such particularity as will en
able the accused to know exactly what he 
has to meet. An indictment which stated 
the offence in the language of the section of
the Criminal Code supposed to have been 
violated, without setting out the particular 
facts constituting the offence, was quashed, 
for want of particularity, and also because

i: was not preferred In accordance with s. 
1141 -if the Code. The Attorney-General did 
not in person or even by his authority prefer 
the indictment, and the Informal direction of 
a Judge to the foreman of the grand jury, 
recognised by a formal order after the in
dictment hn 1 actually been preferred, was in
sufficient. Rex v. Becktrith, 23 C. L. T. 307.

Indictment for wounding with In
tent and for common nesnult—Motion 
to quash—Jury—Peremptory challenges.] — 
’I’he defendant was indicted under sa. 211 and 
205 of the Criminal Code on two counts 
charging ( 1 l that lie in the city of Halifax 
on the 13th November. 1903. with intent to 
do grievous bodily harm to one \V., did un
lawfully wound the said W., and (2I that he 
did in the city of Halifax on the 13tli Nov
ember, 1903. unlawfully assault one W. 
After arraignment and before pleading to the 
indictment, the prisoner's counsel moved to 
qunsh it. on the ground that the clerk of 
the Crown had not sent the depositions taken 
on the prisoner's preliminary examination, 
before the grand jury of the county of Hali
fax. as required by s. 760 of the Criminal 
Code. When the jury were being sworn, the 
prisoner claimed the right to 10 peremptory 
challenges, on the ground that these counts 
would, before the Code, have been for a felony 
and misdemeanour respectively, and. as s. 620 
(1) and (2) of the Criminal Code abrogated 
the common law rule as to their non joinder, 
he was. under the above section, being tried 
on two indictments :—Held, that the indict
ment was properly fourni. 2. That the pri
soner was entitled under s. 068 of the Crim
inal Code only to 12 peremptory challenges, 
being the largest number allowed him on 
the first count of the indictment, it not being 
necessary for the Crown to add a count for 
common assault in order to get a conviction 
for that offence, if the evidence warranted it. 
The prisoner was then tried and acquitted 
on both counts in the indictment. Rex v 
Turpin. 24 C. L T. 183.

Indictment of street railway com
pany—Nuisance—Endangering lives of pub
lic—Removal from Sessions into High Court 
—Difficult questions of law. Rex v. Toronto 
Rw. Co.. 4 O. W. R. 277, 5 O. W. R. 621.

Indictment preferred by Attorney-
General.]—Motion to quash—Cr. C. 877.]— 
Tile Attorney-General has the right to pre
fer directly before the Grand Jury a bill of 
indictment against any person suspected of 
having committed a criminal offence, without 
having to adopt the preliminary procedure 
usual in such cases.—The fact that an ac
cused person has been committed for trial 
after a preliminary enquiry does not deprive 
the Attorney-General of the right to himself

Srefer a hill of indictment before the Grand 
ury and completely ignore the proceedings 

already had before the magistrate who con
ducted the preliminary enquiry. R. v. Houle 
(19101. 12 Que. I». R. 4. 16 R. de J. 532.

Although an indictment has been quashed 
for irregularities in the preliminary enquiry, 
there is nothing to prevent fhe Attorney- 
General from preferring another indictment 
before the Grand Jury without the necessity 
of again holding a preliminary enquiry or 
laying an information before a magistrate. 
R. v. Robert (1910), 12 Que. p. R. 9.
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Inmate of liawdy house -Form of con
viction-imprisonment for time certain or 
until released. Rex v. Young, 2 E. L. R. 
68.

Joint conviction—Prohibition to magis
trate.]—Every net committed by two or more 
persons in violation of s. 94 of fil V. e. 22 
is n contravention by each of them. A joint 
conviction of these persons is therefore ille
gal ; ami prohibition will be ordered against 
the convicting magistrate. Am got v. Chau
veau, 28 Que. S. C. 54.

Judgment is sufficiently explicit when 
it contains a brief summary of the nature 
of the offence and the date upon which it 
was committed, the names of the complain
ant. of the offending party, of the presiding 
Judge and of the Court in which he sat. 
Bernier v. Que. it Levi* Ferry Co. (1910), 
39 Que. 8. C. 103.

Judgment upon stated case—Subse
quent motion to quash conviction—Ret judi
cata — A eecssity for writ of certiorari.]— 
Held, that where a summary conviction has 
been questioned on a case stated by the 
magistrate under s. 900 of the Criminal Code, 
1892. and has been upheld, a subsequent ap
plication to quash it by way of c<rtiora>i, 
will not be entertained. -Semble, per Rich
ardson and Wet more, .1.1, ( Scott and Rou
leau. JJ., dissenting), that the papers in 
connection with a summary conviction, re
turned by the magistrate to one of the clerks 
of the Court under s. 888 of the Criminal 
Code. 1892, are not before the Court for all 
purposes, and that a writ of certiorari must 
issue in order that a motion to quash the 
conviction may be entertained. Regina v. 
Monaghan, 3 Terr. L. R. 43.

Jury—Conviction for rape—Conduct of 
jury—Improper communication with sheriff 
—Affidavits by jurors. Hex v. Barnes, 4 E. 
L. R. 234.

Jury exclusion of, during enquiry a* to 
admissibility of dying declaration—Comment 
on prisoner's failure to testify.] — Motion 
for leave to appeal to the Court of Criminal 
Appeal :—Held, that the jury should not be 
excluded during the preliminary enquiry as to 
whether certain evidence is admissible as a 
dying declaration.—2. A prisoner at his trial 
has the option of making a statement not 
under oath or of giving evidence under oath. 
—3. A direction to the jury that an accused 
has failed to account for a particular occur
rence, when the onus has been cast upon him 
to do so, does not amount to a comment on 
his failure to testify, within the meaning of 
s. 4. s.-s. 2, of the Canada Evidence Act, 
1883. Hex v. Aho, 25 C. 1.. T. 50. 11 B. C. 
It. 114, S Can. Cr. Cas. 453.

Jury — Polling — Separating — Refresh
ments.]—In a prosecution for felony it is 
discretionary with the trial Judge to permit 
or refuse to allow the jury to be polled. The 
prisoner being convicted of felony, the cir
cumstances that two of the jurors had dur
ing the trial, but before the Judge’s charge, 
been allowed to separate for a short time 
from the other jurors in the custody of one 
of the constables who had been placed in

charge of the jury, and during such separa
tion to hold a short conversation, not refer
ring to the cause, with a stranger to the pro
ceedings. and to partake, at their own ex
pense. of intoxicating liquor, insufficient in 
quantity to cause intoxication, were held not 
to constitute sufficient ground for discharging 
the prisoner, or for a new trial. Regina v. 
Met'lung, 1 Terr. L. It. 379.

Jury—Right of accused to inspect panel 
—Provincial statute—Absence of Dominion 
legislation — Criminal procedure.]-—Appeal 
from order dismissing appellant’s application 
for a mandamus to the sheriff of Middb-sex 
commanding him to shew to appellant or his 
agent for examination the panel of jurors 
at the Middlesex Sessions, for the purpose of 
determining whether it would be necessary to 
sii-ik.' :i special jury for the trial of appellant 
upon a charge of receiving stolen cattle. 
Argued that s. 85 of c. 31 C. S. U. C. is 
still the law in criminal matters, because 
being matter of criminal procedure the Legis
lature had no power to pass 58 V. c. 15, s. 3 
(O ). now R S. O. 1897 c. til. s. 94. im
posing restrictions upon the disclosure of the 
names of the jurors and inspection of the 
panel, t<> relate to criminal matters :—Held, 
Osler. J.A.. dissenting, affirming the judg
ment refusing the mandamus. Re Chantier 
if- Cameron. 5 (). W It. 574. S. C.. sub nom.. 
Re Chantier. 9 O. L. It. 520.

Justices of the peace ->Jurisdiction — 
Committal of accused for trial—Absence of 
information in writing—Waiver — Submis
sion to jurisdiction by airpearing on sum
mons—Crim Code. ss. 654. 655.]—Applica
tion for writ on habeas corpus refused. Ap
plicant. a police constable, informed a justice 
of the peace that he had unlawfully set at 
liberty a prisoner in his custody. The magis
trate issued a summons. Ou the return de
fendant was represented by another justice 
of the peace as his counsel, who objected 
that there was no sworn information, the 
summons having been issued on the state
ment of the defendant. Rex v. Thompson, 
11 W. L. R. 517.

Lost indictment — Direction to prefer 
new indic'ment — Grand jury — Return of 
true bill — Refusal of prisoner to plead — 
Entry of plea by Court—Conviction—Regu
larity. Rex v. McAuliffe, 7 O. W. R. 704.

Magistrate's conviction — Appeal — 
Stated case—Criminal Code. ss. 25S. 152— 
.Vo offence disclosed in information.]—De
fendant having called complainant a liar, was 
convicted before two justices of the peace 
under s. 238 above for disorderly conduct 
and insulting language and ordered to apolo
gise to plain (iff within three days. The jus
tices. in delivering their stated case on this 
appeal, did not do so within the required 
four days. This held to be directory, and 
Judge in Chambers held he had had jurisdic
tion. Conviction held to be bad. first, be
cause then» was no offence; secondly, penalty 
ridiculous : and thirdly, no judgment of for
feiture. Rex v. Turnbull, 11 W. L. R. 55, 
2 Saak. L. R. 186.

Magiitr tie's conviction — Criminal
Code, ss. 662, lit. 721. 796. 797 and 798—
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Heading depositions to wit mates.]—An ap
peal from a magistrate’s conviction dismissed. 
The magistral*- in dealing with the case 
under Part XVI. of the Criminal Code is 
not by virtue of s. 711 bound to take deposi
tion* in the manner prescribed by^ s. <182. 
The magistrate is relieved under s. 70S from 
the duty of reading over the depositions to 
the witnesses before the prisoner enters on 
his defence. Rea v. Klicn, 11 W. L. R. 240.

Magistrate's warrant of commitment
—Habeas corpus — Certiorari in aid.]—A 
warrant without alleging a conviction di
rected the defendant’s conveyance to and de
tention at a gaol. The defendant procured n 
writ of habeas corpus declining a certiorari 
in aid. On return counsel for Attomey-Gen- 
eral asked for a certiorari in aid :—Held. 
that the Attorney-General is entitled to this 
of absolute right and that the warrant was 
bad. and could not he amended. There is no 
power to impose terms. Prisoner discharged. 
Rex v. Xelton, 12 O. W. R. lOti.1, 18 O. L. 
R. 4M, 15 Can. Cr. Cas. 10.

Method of trial — Flection—Criminal 
Code, 1892, t. 77.1 — Speed y trial—Adding 
neir (barges—Consent.]- When an accused 
person elects to take his trial before a Judge 
without a jury, on the charge upon which he 
was committed, or to answer which he wu* 
bound over to take bis trial under s. I>01 of 
the Criminal Code, IS1.<2. leave should not 1"* 
granted, under s. 77.'i of the Code, for tlv 
addition to the indictment of new or other 
charges for offences substantially different, 
unless the accused elect to In* tried on such 
other charges also by a Judge without a jury. 
Iter v. Carriere. 14 Man. !.. It. 52, followed. 
Rea v. Douglas, 5 W. L. It. 0, 1(1 Man. L. It. 
345.

Motion for change of venue — Fair 
trial—Convenience— Prejudice.] — The prin
ciple on which a change of venue in a crimi
nal case will he ordered under s. <151 of the 
Criminal Code is, that there is fair and rea
sonable probability of partiality and preju
dice in the district, county, or place, within 
which the indictment would otherwise be 
tried.—On a motion to change the venue, 
notwithstanding that a strong case was made 
out for the change, if the balance of con
venience alone was to be considered, still, as 
it was not shewn that there was or was 
likely to be any prejudice against the ac
cused. and certainly no more where the in
dictment was found than in the place to 
which it was proposed to change the venue, 
the motion was refused. Rea v. ft'dorman, 
0 O. W. R. 928, 14 O. L. R. 102.

Motion for leave to appeal from con
viction nt sessions anil for a reserved
case Indictment for robbing and wounding 
—Verdict of guilty of assault — Recording 
verdict—Interpretation. Rct v. Edmond- 
stone and Sew, 10 O. W. R. 581.

Motion for new trial—Leave.]—A mo
tion for a new trial in a criminal cause can 
be made before the Court of Appeal only 
upon leave therefor granted by the Court 
before which the trial has takeu place. Rex 
v. Fouquet, 14 Que. K. B. 87.

Motion for new trial, etc. — (7rand
jaror. foreman of coroner’s jury which r<- 
turntd verdict of murder against prisoner.]

The prisoner had been found guilty of 
murder. Ilis counsel moved for a new trial, 
or to arrest judgment, on the ground that 
W.. one of the grand jury, which found the 
bill against him, had previously acted ns fore
man of the coroner’s jury, which had re
turned a verdict of murder against the 
prisoner. The same objection had been taken 
before the jury were sworn:—Held, Peters, 
J„ that as the objection did not affect the 
justice of the proceeding the application 
must be refused. R. v. Downey (I860), 1 
P. R. L R. 291.

Motion to qnash conviction -Rule nisi 
-—Practice when muse not shewn.]—An or
der nisi granted by a single Judge under 
Rule 7 of the General Rules of Michaelmas 
Term, 1809, if not entered to shew cause, 
will on proof of service be made absolute, 
and the Court will not consider and deter
mine tlie sufficiency of the grounds on which 
the order was granted. Rex v. Ritchie, Ex p. 
Fondait, .’17 N. B. R. 201!.

Motion to quash indictment —Written 
opinion of Judge after hearing motion—Ef
fect of delivering to registrar—Judgment— 
Motion still pending. Rex v. Hannay (B.C.),
I W r* B 06

'"uisance Prosecution ■— Municipal cor- 
i ration — Indictment—Preliminary inquiry 

. Prohibition — Chancery Division.]—1. A 
prosecution of a municipal corporation for a 
nuisance in not keeping a public street in 
repair can only he by indictment, under s. 
(141. s.-s. 2. of the Criminal Code.—2. A pre
liminary inquiry cannot he taken before a 
magistrate for the purposes of s.-s. 2.—.‘1. 
The Judges of the Chancery Division of the 
High Court of Justice for Ontario have jur
isdiction at common law and bv virtue of 28 
V. c. 18, s. 2 (D. ). in prohibition in criminal 
cases, notwithstanding that no Rules have 
been made under s. 538 (ft) of the Code, and 
notwithstanding the provisions of s. 754. 
Motion for a rule nisi to set aside order of 
Ferguson, J.. prohibiting a police magistrate 
from proceeding, refused. Regina v. London. 
21 C. L. T. 71. 32 O. R. 32(1.

Order of magistrate requiring: ac
cused to furnish security to keep the
peace- Criminal Code, s«. 718, 749—Right 
of appeal. Rex V. Mitchell (Y.T.). 8 W. L.
R. 357.

Penal action — Penalty for failure to 
comply with a formality — Limitations of 
time to begin an action—Rcginning of run
ning of statute -Expiry of time destroys the 
right of action—Courts should take notice of 
this—Proof—Failure of the defendant in a 
penal action to answer questions on deeds 
and articles—Right of the plaintiff to have 
the questions taken “pro eonfesso."]—The 
time of one year, fixed by the statute to 
bring aetions to recover penalties (Art. 2(115 
R. S. C. ), begins to run, in the case of a 
failure to comply with the formalities, us 
soon as the cause of action arose. Hence, 
an action to recover a penalty of $40o
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against a company fur failure to make and 
deposit within sixty clays from the time it 
begins operations, the declaration provided 
in Art. 4734. H. X. Q., begun more than a 
year after the expiry of the sixty days, 
comes too late and ought to be dismissed. 
The limitation to a year within which penal 
actions must be* brought is not a prescrip
tion the defendant must invoke. It extin
guishes the right by lapse of time, and 
Courts must take cognizance of this. The 
defendant in penal actions is not bound 'o 
answer questions concerning deeds and arti
cles, and his failure to do so does not give 
the plaintiff the right to take them "p 'o 
confesso." Htewart v. narrower Co. (llk'ti), 
3« Que. X. C. 418.

Plea of "guilty"—Magistrate'» convic
tion—Denial of accused.] — On motion to 
(piash a conviction the defendant swore he 
had pleaded not guilty, while the magistrate 
and another swore he had pleaded guilty. In 
view of this and the magistrate's notes mo
tion was refused. Hex \. Campbell, 12 O. 
W. R. 1001.

Practice — Fraudulent conversion of 
money»—Criminal Code, ». 3â‘> Distributive 
charges —Trial and eon f iction on a charge— 
Autrefois acquit and autrefois convict. |—The 
charges were objected to because “ and " w as 
substituted for “or" wherever it occurs in 
s. 36fi above:—Held, that the charge is suffi
ciently and legally set forth. The magistrate 
had jurisdiction to amend the original charge 
of theft by permitting the frown prosecu
tor to substitute for it <12 charges of theft. 
Three of the charges were tried together. 
No objection to this as they were In no re
spect identical nor were they identical with 
a previous charge on which lie had been con
victed. The different charges are not differ
ent indictments, ltcx V. Cross, 6 E. L. R. 
414.

Preliminary enquiry -- Irregularities— 
Hearing of a witness in absence of the ac
cused- Grounds for quashing indictments.] 
—The object of a preliminary inquiry is not 
to establish the guilt or innocence of the 
accused, hut merely to ascertain whether he 
should be commi*ted for trial or not. Hence, 
irregularities thereat afford no grounds for 
quashing an indictment subsequently pre
ferred, such as the hearing of one of the 
witnesses in the absence of the accused. /,*.
v. Eliasopk (190»), 19 Que. K. B. 232.

Preliminary enquiry before magis
trate—Disiretton—Evidence— Hc-opening.] 
— In a criminal matter the preliminary en
quête before the magistrate in respect of an 
offence which may be prosecuted by way of 
information, is not, properly speaking, the 
enquête of the complainant, but that of the 
magistrate.—2. At the time of the preliminary 
hearing, after the enquête of the prosecution 
has been declared closed, and nothing has 
been shewn against the accused, and even 
after the parties have been heard as to the 
legal effect of the evidence, the magistrate has 
a discretion to permit the prosecutor to re
open the enquête to make more ample proof. 
Hclanger v. Mulvena, 22 Que. S. C. 37.

C.C.L.—42

Private prosecution—Prosecutor bound 
over to prefer indictment—Appearance be
fore grand jury — Irregularity — Motion to 
quash indictment — Security for costs.] — 
When a person preferring a charge requires 
the magistrate who has discharged the ac
cused, to bind him over to lay and prose
cute an indictment, and docs submit such 
an Indictment to tin grand Jury, at the fol
lowing sitting of the Court, he has no right 
to appear, by himself or through counsel, be
fore the grand Jury, without the permission 
of the Court. The rule being, though not ex
press. established by the hitherto unchal
lenged practice of the Court, a violation of 
it affords a ground for a motion to quash the 
indictment after a true bill has been found ; 
but. when the question arises for a formal 
decision for the first time, and no injustice 
appears to have been caused by the irregular
ity, the motion will be discharged and the in
dictment allowed to stand.—2. The right of 
the neeused to security for his costs, rider 
cl. 4 of s. R95 of the Criminal Code, will be 
enforced, upon motion, after the finding of a 
true I>ilI under the circun stances stated :ii">\ ■■ 
Rt r \. Hoo Yoke, 14 Que K. B. ft HI.

Private prosecutor—Right to take part 
in proceedings.]— Held, on motion for a cer
tiorari, that, though it is the right of every
one to make a complaint with a view to the 
institution of criminal proceedings, and also, 
under certain circumstances, to prefer a hill 
of indictment, yet the prosecutor is no party 
to the prosecution, and cannot insist that he, 
or counsel retained by him, shall aid in the 
conduct of the prosecution. Hex v. Gilmore, 
23 C. I.. T 298, <i O. !.. R. 280. 2 O. W. R. 
710.

Proof of previous conviction—Time 
for—Recollection of magistrate—Crown case 
reserved.]—The proper time for proving a 
previous conviction against a prisoner under 
the Criminal Code, s. 971. is not upon the 
trial of the offence, but after the trial and 
before sentence.— Where there has been a 
previous conviction, within the recollection of 
the magistrate, but the Crown has failed to 
prove it. and it has not been otherwise 
shewn, the magistrate may proceed upon his 
own Initiative, and may Inform himself at 
the same time as to the previous conviction, 
and the age, character, and antecedents of 
the prisoner.—Semble, that the proper course 
to be pursued by the magistrate In such a
case is not a subject for a reserved case. 
Hex v. Donnerie, 38 N. 8. R. M0, 1 E. L. It. 
48.

Proaecntinc officer—Election of prisoner 
—Criminal Code—Inspection of depositions.] 
—A barrister appointed by the Attorney- 
General, under the authority of R. S. N. S. 
1900 c. 1(15. “ to prosecute all matters in Ilis 
Majesty’s Supreme Court and County Court 
Criminal Court in and for the county of I,., 
until further notice," has power to take the 
election of a prisoner under the Criminal 
Code, s. 700. the words “ all criminal busi
ness." including all process necessary to 
bring the prisoner to trial, and the making 
of the election, being a necessary act in these 
proceedings.--The Dominion statute (Code, 
s. 7th'.. B.-S. 2, amended by Acte <*f 1900 <•.
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46). must h-- read. if possible, in such a way 
an to make it applicable to the varying cir
cumstances of the different provinces for 
which it was passed.—Where the depositions 
handed to the prisoner for bis inspection are 
contained in a bundle with other depositions, 
but in such a way that there is no difficulty 
in understanding those applicable to the par
ticular offence charged, there is a sufficient 
compliance with the Code, a 688. Rea \. 
Jodrey. ;tH N. 8. It. 142.

Prosecution under Ontario Act—Ap
plication to police magistrate by Attorney- 
General to state. rate—Time- -Criminal Code 
— Ontario statutes.) — Section 1MH) of the 
Criminal Code is now a va i In tile for the re
view of all summary convictions under On
tario law. by virtue of the amendment to U. 
S. O 1st 17 c I HI, by 1 Edw. VII. e. 13, s. 2 
(O.)—An application to a magistrate to 
state a case in regard to a prosecution under 
an Ontario statute need not be made within 
the time limited by It. 8. O. 1887 c. 1M». s. II, 
which applies only to appeals to the general 
sessions, but should be made within reason
able time, no time being limited by s. 1MX), 
and no rules having been made under s. 
of the Code. Iter v. Ferguson. 12 O. L. It. 
411. 8 O. W. It. 306.

Quebec Sunday Observance Act...In
formation— Informant must be British sub
ject -Allegation—Proof. Rex v. Panos, 14 
Can. Critn. Cas. 291 ; Couture v. Panos. 5 E. 
!.. It. 528.

Recognisance—E* trea t — .Vo/icr.J — A 
recognizance was entered into by the defend
ant and his surety before a stipendiary 
magistrate, conditioned to keep the peace and 
to appear before the magistrate on a day 
named. The defendant failed to appear, and 
the recognizance was estreated without no
tice to the defendant or to his surety :—Held, 
per Graham, E.J., McDonald, C.J., concur
ring. following Regina v. Creelman, 25 N. S. 
R. 404. that notice was necessary, and that 
the order estreating the recognisance was im
properly unde--Held, otherwise, per Town- 
shend, J., and Meagher, J., following the dis
senting opinion in Regina V. Creelman. Re
gina v. Brooke. 11 Times !.. It. 163, referred 
to and distinguished. Crown Rules 84, 8(5 
and 87, and Criminal Code. ss. 916-022. dis
cussed. Rex v. Barrett, 30 N. 8. R. 135.

Recognizance — Infant defendant.) — 
Defendant had been convicted for illegally 
selling liquor. A motion was made to quash 
this conviction on the ground that defendant 
was an infant. No recognizance had been 
entered into, it being contended that as an 
infant defendant could not give a recogniz
ance nor had $100 been paid into Court as 
required by s. 101 (ft ) of the Judicature 
Act :—Held, that as defendant had the op
tion of paying money into Court the motion 
could not succeed. Rex V. Reid, 12 O. W. R. 
1037.

Recorder of Montreal—Bn mm ary trial* 
—Evidence—Reduction to writing.)—In all 
causes brought before the recorder of the 
city of Montreal, other than civil actions, the 
provisions of the Criminal Code apply gen

erally. and the evidence must be taken down 
in writing. Lacroix v. Weir, 8 Que. P. R. 
186, 12 Can. (Jr. Cas. 297.

Recorder of Montreal—Summary trial* 
—Evidence—Reduction to writing—Waiver 
— Consent—Bleu of “guilty"—Conviction 
Certiorari.)—In a trial before the Recorder's 
Court, the accused nmy validly waive the 
taking down of evidence in writing, and a 
summary conviction pronounced after such 
trial will not Is* quashed ou certiorari, on 
the ground that such consent would be illegal. 
R s \. Wait, 8 Qm. P. K 1«h.

But where the prisoner has pleaded guilty 
upon a summary trial, the depositions need 
not la* in writing. 8. C., 8 Que. P. R. 405.

Reference by the Governor-General 
in Council Criminal Code, ti »(• 7 Edw. VII. 
e. S I’ro’cdure—Alberta and Saskatchewan 
—Indictable offence—Preliminary enquiry — 
Preferring ehargr—Consent of Attorney-Gen
eral -Powers of deputy — Lord's Ihry Art. 
s. Z7.1—Section 873o of Criminal Code (6 iSc 
7 Edw. VII. c. 8), provides that “ In tin- 
provinces of Alberta and Saskatchewan it 
shall not be necessary to prefer any bill of 
indictment before a grand jury, but it shall 
be sufficient that the trial of any person 
charged with a criminal offence shall he com
menced by a formal charge in writing set
ting forth as in an indictment the offence 
with which he is charged."—“2. Such charge 
may be preferred by the Attorney-General or 
an agent of the Attorney-General or by any 
person wiih the written consent of the Judge 
of the Court or of the Attorney-General or 
by order of the Court —Held, Idingtou, J„ 
dissentjng. that a preliminary inquiry before 
a magistrate Is not necessary before a charge 
can be preferred under this section.—Held. 
also, that the deputy of the Attorney-General 
for either of the said provinces has no au
thority to prefer a charge thereunder with
out the written consent of the Judge or of 
the Attorney-General or an order of the 
Court. Section 17 of Lord's Day Act pro
vides that “no action or prosecution for a 
violation of this Act shall lx* commenced 
without the leave of tin- Attorney-General 
for the province in which the offence is al
leged to have been committed. . .”—Held,
that the deputy of the Attorney-General of a 
province has no authority to grant such leave. 
Re Criminal Code (1910), 30 C. L. T. 687. 
43 8. C. R. 434.

Reserved case after verdict Criminal 
Code, **. 101If, 1021.)—Application to state 
a reserved case after trial and before sentence 
refused, following Ead v. The King, 40 8. C. 
It. 272. The Court refused to hear counsel 
as amici euriæ suggesting doubts as to cor- 
rectnew of charge. Be» v. Pant ilia, 9 W. L. 
It. 241.

Restitution of stolen property 16-
sence of identification at trial.)—The pris
oner was convicted for stealing from the per
son. At the trial the prosecutor testified 
that hank notes of the value of $70 were 
taken from him, and he gave the denomina
tion of the notes, which included one for $20. 
Another witness testified that when the pris
oner was arrested and brought to the police 
station she was searched and a $20 bank note



1309 CRIMINAL LAW. 1310

ami sotiu- smaller notes, amounting in nil to 
$2*. were found upon her. The money wan 
not produced at the trial nor any evidence 
given to identify the notes found on the 
prisoner with the stolen notes. After the 
trial, upon the ex porte nppliention of the 
prisoner, an order was made by a Judge in 
the County Court Judge’s Criminal Court, 
directing that the money found on the pris
oner should be restored to her. A motion 
was made to set aside the order, whereon 
judgment was reserved. The Judge died 
without delivering judgment. The motion 
was renewed before his successor, who dis
missed the application to set aside the ex 
parte order, and made an order for restitu
tion to the prisoner, on the ground that the 
money was not produced and identified at the 
trial as part of the stolen property. Regina 
V. Hoverstock, 21 C. L. T. 4N2.

Right to jnry—Str,aling cattle.]—The 
prisoner was charged with having stolen one 
steer, and was tried summarily before a 
Judge without a jury. The Judge found that 
the value of the animal did not exceed $200: 
— Held, that the charge was one of theft 
simply, although the punishment for stealing 
cattle was greater than for stealing other 
property ; and s. (hi of the North-West Ter
ritories Act applied to the offence, ami not 
s. 07. Regina v. Radial, 20 C. L. T. 162.

Search warrant -Information on which 
boned ('ousts of suspicion — Certiorari— 
Quashing.]—'The proceedings upon which a 
search warrant is issued and the warrant it
self may be brought before the Court ou 
certiorari, and if the warrant is deemed to 
have been improperly issued, it may be 
quashed. — The information necessary to 
justify the Issuing of such warrant must dis
close facts and circumstances shewing the 
causes of suspicion, which tended to the 
belief of the commission of the alleged of
fence, with regard to which the warrant is 
deemed essential. The information herein 
being defective in this respect, the warrant 
was directed to be quashed, but on condition 
that no action should be brought against the 
police magistrate who issued it, or the officer 
who executed it. Res V. Kehr, 11 O. L. It. 

10 N R i 111

Sittings of Court Appeal to Court of 
King'» Bench Dismissal of information 
Autrefois convict -Invalid conviction.]—The 
words "sittings of the Court,” in s. S80 (o) 
of the Criminal < ode, mean a term of the 
Court as fixed by law, and not a sitting had 
in virtue of an order of adjournment.—2. An 
appeal lies to the Court of King's Bench 
from an order of a justice of the peace dis
missing an information or complaint on a 
plea of autrefois convict.—3. A conviction by 
a magistrate or magistrates upon an informa
tion or complaint charging an offence for 
which a previous information against the 
Mime defendant has been made before another 
magistrate, and while the same is pending, is 
null and void, and will not avail in support 
of a plea of autrefois convict to the previous 
conviction or complaint. Ilence an onler dis- 
m eing the litter on such s plea will be 
quashed in appeal. Cotton v. Bombardier, 
lft Que. K. B. 7.

Stamps—Rrot > > dings by Crown—Warrant 
of arrest -Execution—Validity.]—The affix
ing of stamps on judicial proceedings enjoined 
by ss. 11»57 and following, It. S. Q., is not 
required on proceedings by the Crown. But, 
even if it were, the omission to affix a stamp 
to a warrant of arrest would not affect the 
validity of the proceedings subsequent to the 
execution of the same. Rex v. Hamclin, Id 
Que. K. B. 801.

Stated case—.V. S. Speedy Trials Act— 
Judge taken ill on day fixed for trial of 
prisoner Jurisdiction to convict on a subse- 
'tuent trial.]—On day fixed for trial of pris
oner. under above Act, the Judge was sud
denly taken ill and unable to attend. No 
adjournment was made. Subsequently the 
Judge fixed another day, tril'd, and convicted 
defendant:—Held, that conviction was right. 
Rex v. Stewart, 0 E. L. It. ."it>4.

Summary conviction — Jurisdiction of 
District Court.]—Defendant had Seen sum
marily convicted before two justices of the 
peace for unlawfully obstructing a sheriff s 
officer. On appeal to a District Court the 
Judge of that Court referred the matter to 
the Full Court There being no authority to 
warrant the reference and no jurisdiction in 
the Court to entertain it, the matter was 
not dealt with. Rex v. Misehowsky. 11 W. 
!.. R. 200.

Summary trial — Election Indict
ment at assizes — Grand jury — Prisoners 
called on to plead—Re-election.]—The right 
of an accused person, bound over by the 
magistrate at the preliminary hearing to ap
pear ami take his trial at the assizes, to 
tlect. under s. 82R of the Criminal Code, to 
be tried by a Judge without a jury, may lie 
exercised even after finding of a true bill by 
the grand jury on an indictment upon the 
same charge preferred by the Crown at the 
next sessions, if such election is made before 
plea to the indictment. Rex v. Korn- 
iensky, 0 Cnn. Crim. Cas. 524, distinguished. 
Rex v. Thompson. 8 W. L. It. 3, 17 Man. L. 
It. 606, 14 Can. Crim. Cas. 27.

Summary trial- Police magistrate—-fur- 
isdirtion —- Consent of accused — Criminal 
Code, s. 778 (5?)—Information not given by 
magistrate—Conviction quashed—New trial

Protection of magistrate and others acting 
under conviction.] —Sub-section 2 of s. 778 
of the Criminal Code, ns now amended by 
* & 0 Edw. VII. c. 0, requires the magis
trate, where consent of the accused is neces
sary to enable the magistrate to try the ac
cused summarily, to inform the accused that 
he is charged with the offence, describing it, 
and that he has the option to be forthwith 
tried by the magistrate without the interven
tion of a jury, or "to remain in custody or 
under bail, ns the Court decides, to be tried 
in the ordinary way by the Court having 
criminal jurisdiction." — Where a police 
magistrate, having before him a prisoner 
charged with indecent assault upon a female, 
complied with the section by informing the 
prisoner of the substance of the charge 
against him, and also that he had the option 
of being tried by the magistrate without the 
intervention of a jury, or by a jury if he (the
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accused) saw fit. but did not give him the 
information in the words of the section in 
quotation marks above, ami the accused 
, ' cled to he tried by the magistrale ami was 
convicted at d sentenced: — Ilrld. that the 
maui-uate did not acquire jurisdiction : and 
the conviction must be quashed.—The pris
oner. however, was not to be released, hut 
must he brought again before the magistrate, 
and the charge must be again inquired into; 
the magistrate and all acting under the con
viction to he protected. R. v. Hoicell (1010), 
13 W. L. R. 504.

Summary trial of prisoner fox- theft
Sentence imposed by polin' magistrate— 

Admission by prisoner of previous condition 
— Information or indictment not charging 
previous conviction—Criminal Code, »s. 386, 
8ôl. 90S. WIG (2) —Alteration of sentence 
by Court of Appeal.]—1. When a prisoner is 
convicted, on a summary trial before a police 
magistrate, of theft. In- cannot be sentenced, 
under s.-> 2 of s. 3S<> of the Criminal Code, 
to more than 7 years’ imprisonment, although 
he has been previously convicted of theft, un
less such previous conviction has been 
charged in the information by analogy to s. 
8.71. and proved in accordance with ~. 903, 
and where in such a case a greater punish
ment is inflicted, the Court of Appeal, upon 
an application under s.-s. 2 of s. 1011! of the 
Code, will set aside the sentence and pass 
what it considers a proper sentence.— Quœrc, 
Whether the procedure provided in the Code 
permits of inserting charges of previous con
victions in an information lending up to the 
preliminary hearing of a charge of an indict
able offence.—2. When a previous conviction 
is not charged in the indictment or informa
tion. neither a Judge nor a magistrate has 
any right to ask a prisoner, after conviction, 
whether he has been previously convicted or 
not. either with the view of ascertaining 
whether the prisoner is liable to any in
creased punishment in such ease, or with the 
view of determining what the proper sen
tence. within the ordinary maximum pro
vided by the Statute in the particular case, 
should be.—Semble, previous convictions can
not be in any way considered in passing sen
tence unless they have been charged in the 
indictment or information. Her v. Eduards, 
7 W. L. R. 1, 17 Man. L. R. 288.

Summoning grand Jnry— Irregularities 
—Sheriff—Disqualification— foroiirr.]—The 
prisoner was convicted at the circuit for the 
county of C.. which opened on the second 
Tuesday in November, 1897. When the 
Court first met, as there was no criminal 
business, the grand jury was discharged. 
After proceeding for a time with the trial of 
a civil cause the Court adjourned until the 
30th November, before which time the pris
oner was committed for trial. The sheriff, 
without any order, summoned a second grand 
jury for the adjourned Court. Objection 
having been taken, on an order .node by the 
Court, the sheriff summoned a third grand 
jury, which was practically the same as the 
second. This jury found a true hill, and the 
prisoner pleaded guilty to two of the counts 
in the indictment. It then appearing that the 
sheriff was related to the prosecutor, the Court, 
without formally discharging the third jury.

allowed the plea of guilty to be withdrawn 
and ordered a fourth grand jury to be sum
moned, the venire being addressed to a cor
oner. The order for summoning the Inst 
grand jury (which also directed the summon
ing of a petit jury) was brief in form and 
(lid not shew fill ii< face all the facts which 
necessitated its issue. Among the grand 
jurors summoned by the coroner were two 
who had been on the sheriff's third panel. 
The coroner's grand jury was all drawn from 
the parish of Woodstock :—Held, that the 
order to the coroner to summon a jury need 
not shew on its face all the facts that made it* 
issue a necessity.—2. The facts that the sher
iff's jury had not been formally discharged, 
nor the indictment found by it in terms dis
posed of, were immaterial—the whole pro
ceedings being void by reason of the defect in 
the returning officer.—3. The power of the 
Court to summon grand juries is not ex
hausted by the summoning of two.—4. The 
disqualification of the sheriff sufficiently ni>- 
peared.—5. it is not necessary that the grand 
jury should he drawn from all parts of the 
county.—ti. The fact that some of the jury
men summoned by the coroner were also on 
the sheriff's panel was not material.—7. It 
is no objection to the order to the coroner 
that it directed him to summon both a grand 
jury and a petit jury.—8. Section 12 of C. 
S. N. R. c. 4.1 applies to criminal as well as 
to civil matters.—9. Per Tuck, C.J. : The 
doctrine held in England that all the coroners 
of a county, when acting ministerially, con
stitute hut one officer, is not applicable to 
this province.—Per llaniugton, .1.: The di
rection of venire to a single coroner, and a 
return by him alone, is sufficient under s. 12 
of C. S. N. H. c. 2.1, and if not the defect is 
cured by s. 056 of the Criminal Code. Re
gina v. McGuire, 34 X. H. R. 430.

Suspended sentence—Estreating recog
nizance—Locus standi.]—The defendant was 
in 1887 convicted of libel, and released from 
custody upon entering into n recognizance 
with sureties to appear and receive judgment 
when <alled upon. The private prosecutor 
obtain d a rule nisi calling on tin* defendant 
to shew cause why he should not be ordered 
to appear at the next assizes to receive judg
ment. on the ground that he had failed to 
be of good behaviour since entering into the 
recognizance, by reason of his having pub
lished further libels:—Held, that it is only 
upon motion of the Crown in such cases that 
the recognizance of the defendant and his 
hail are estreated, or judgment moved against 
the offender.—Held, also, that, apart from 
this, under the circumstances, the prosecutor 
must be left to his remedy by action or in
dictment against the defendant in regard to 
the libels complained of. Rex v. Young, 21 
C. L. T. 403, 2 O. L. R. 228.

Trial — Juror — Order to stand by — 
Time.]—The direction to n juror to stand 
by is practically a challenge for cause, and 
therefore the order to stand by must be given 
at a time when a challenge could he made: 
and, inasmuch ns the right to challenge must 
he exercised before the juror has taken the 
hook in order to be sworn, the direction to 
stand by can only be given before the juror 
has received the book. Rex V. llarsalou, 10 
Que. Q. B. ISO.
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Trial---Jury—Influence upon, by Judge'* 
Remark—Conspiracy — Evidence—Mr screed 
case—Prejudice of juror — AYir trial—Affi
davits—Misconduct.] — A verdict cannot be 
impeached in consequence of an observation 
made by tin* .Indue presiding while the trial 
was proceeding, unless such observation was 
calculated to influence the jury against the 
defendant ; and consequently, a remark of the 
presiding Judge to the defendant’s counsel 
while the jury was being sworn, that “ if 
you continue to challenge every man who 
reads the newspapers, we shall have the most 
ignorant jurors selected for the trial of this 
cause,” is not a proper ground for a reserved 
case, it having no tendency to influence the 
jury one way or the other.—2. On a trial for 
conspiracy to defraud a railway company by 
fraudulently obtaining information of the se
cret audits about to be made and furnishing 
the same to conductors of curs to enable 
them to be prepared for the audits, proof 
that information of this nature might be 
given by one conductor to another for pur
poses other than to defraud the company, 
was properly excluded, because such ques
tions could not disprove the object of the 
conspiracy or throw any doubt on the evi
dence which lmd been adduced to shew the 
object which the parties had in view.—3. An 
observation by the presiding Judge, in his 
charge to the jury, to the effect that “about 
forty or fifty witnesses had been examined 
for the purpose of establishing the defend
ant's good character, and that it was very 
strange that it should take forty or fifty wit
nesses to establish it," is not an irregularity 
which can constitute a ground for granting 
a reserved case.—4. A new trial should not 
be ordered in consequence of remarks made 
by a juror tending to shew prejudice, unless 
it be shewn that he was so prejudiced as to 
be unable to give the defendant an impartial 
trial.—5. An application for a new trial on 
the ground of improper conduct of the jury 
must he supported by affidavits clearly setting 
forth the alleged irregularity, and. in the ab
sence of full proof under oath, the presump
tion is that the jury properly performed its 
duty.—6. The affidavits of jurors are not ad
missible to impeach their finding, but are ad
missible to support and confirm the presump
tion that the proceedings of the jury »ere 
correct, and that there was no misconuuCt. 
Rer v. Carlin, 12 Que. K. B. 308.

Trial- Jury—Right to — Assault—Crim
inal Code. 1—A person charged with assault 
occasioning actual bodily harm contrary to 
s. 202 of the Criminal Code is not entitled, 
under s. 07 of the North-West Territories 
Act, to he tried with the intervention of a 
jury. Section 00 extends to all minor of
fences included in the several offences speci
fically enumerated therein. Rex v. H os tetter,
5 Terr. !.. R. 303.

Trial—Offence other than that for which 
prisoner committed.] — Held, that, notwith
standing the provisions of s. 773 of the 
Criminal Code. 1802, a Judge should not, 
against the wish of a prisoner, give his con
sent, at the trial before him without a jury 
which the prisoner has elected to take, to any 
charge being preferred in the indictment un
less it is clear that, while it may be more

formally or differently expressed, it is sub
stantially the same charge as the one on 
which he was committed for trial. Rex v. 
Curricre, 22 C. L. T. 187, 14 Man. L. R. 52.

Trial—Place other than Court house.] — 
At the trial of an indictable offence the pre
siding Judge has the power to order the 
Court to be adjourned to a place in the 
county other than the Court house, for the 
purpose of allowing the jury to hear the evi
dence of a witness who was unable through 
illness to leave his home. Rex V. Rogers, 3(i
N. B. R. 1.

Trial- Right of jury — Stealing cattle.J 
—Although the punishment which may be 
awarded on a conviction for stealing cattle 

n a ter than that which may be awarded 
on a conviction for stealing certain other 
classes of property, a person charged with 
having stolen cattle the value of which does 
not, in the opinion of the trial Judge, exceed 
#200, has not the right to be tried by jury. 
Regma v. Pochai, 20 C. L. T. 192, 4 Terr. L. 
R. 310. _

Trl.il—Speedy trial of indictable off cnees 
—Election as to mode of trial — Time for— 
Indictment.]—After an indictment has been 
found against the accused by the grand jury, 
it is too late for him to elect for speedy 
trial without a jury under Part MV. of the 
Criminal Code. Jurisdiction to hold a speedy 
trial is strictly limited by the terms of s. 705 
of the Criminal Code, and such jurisdiction 
is only conferred where the accused has been 
committed to gaol for trial, or is otherwise 
in custody awaiting trial on the charge 
against him. Rex v. Komiensky, 12 Que. K. 
B. 329.

Trinl—Speedy trial of indictable offences 
—Election as to mode of trial — Time for— 
Indictment.]—When, in the ordinary course, 
an indictment has been found for an offence 
with which a person who is either in custody 
or on bail, lias been charged, and such in
dictment has been returned into Court and 
Ims been filed of record, the Court is regu
larly and exclusively seised of the case, and 
the accused has no right then to ask for a 
speedy trial and to remove the case and the 
indictment and the other documents forming 
the record to the special Court for speedy 
trials. Rex v. Komiensky, 12 Que. K. B. 
4(13, 7 Can. Cr. Cas. 27.

Trial—Speedy trial of indictable offences 
—Election as to mode of trial — Time for— 
Waiver—Plea to indictment.]—Four accused 
persons, after a preliminary enquiry, were 
committed for trial for conspiracy to defraud, 
but no bill of indictment was preferred to 
the grand jury <m such charge. A hill of 
indictment, however, was preferred by the 
Crown counsel, with the written consent of 
the Judge presiding in the Court of King's 
Bench, charging the four accused and two 
other persons with conspiracy. Two addi
tional bills were preferred against the six 
persons, charging them with having commit
ted other indictable offences, and the grand 
jury declared the three bills well founded and 
returned them into Court as true bills. The 
accused, when arraigned, severally pleaded 

not guilty on the three indictments, but when
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the Court was proceeding to fix a day for the 
trials, they moved that an order be made al
lowing them to be taken before a Judge of 
session» to declare their option for speedy 
trial on the indictments:—Held, that in or
der to waive a trial by jury and to elect to 
be tried by a Judge of sessions, an informa
tion must have been laid before a justice of 
th« peace, a preliminary enquiry must have 
been made, depositions giving evidence con
cerning the offence charged must have been 
taken, and the accused must have been com
mitted for trial. Ilex V. Gibson, 4 Can. 
('rim. Cas. 451, followed.—2. Whenever an 
accused party neglects to take the necessary 
steps to elect for a trial without a jury in 
the special Court for speedy trials, before 
an indictment is found against him and re
turned into Court, his plea to such indict
ment will be conclusive against him, and he 
cannot afterwards elect for a speedy trial 
without a jury : lleginu v. Lawrence, I Can. 
Critn. Cas. 205. llis plea to the indictment 
conclusively and exclusively fixes the form. 
Hex v. Writer, 12 Que. K. U. 320.

Triwl—Speedy trial of indictable offences 
—Jurisdiction of distri, t magistrate — Crim
inal Code. 1—A district magistrate has no 
jurisdiction to try a person for an indictable 
offence, except in the special cases provided 
by law. viz., the indictable offence must be 
one which is triable before the general or 
quarter session of the peace; the accused 
person must have been committed or bailed 
for trial, and be in actual custody awaiting 
trial; the sheriff must have notified the dis
trict magistrate in writing that such person 
is so confined, stating his name and the 
nature of the charge preferred against him ; 
the district magistrate must thereupon have 
caused the prisoner to be brought before him, 
and. after having obtained the depositions on 
which the prisoner was committed, state and 
describe to him the offence with which he is 
charged, and the prisoner must then have 
consented to be tried before such district 
magistrate without a jury. The jurisdiction 
to hold a speedy trial is strictly limited by 
the terms of as. 765-767, Criminal Code, and 
the conditions specified in these sections must 
be strictly complied with, on pain of absolute 
nullity, even where the accused has expressly 
declared that he consents to stand his trial 
before the district magistrate who convicted 
him. Ilex v. Hrcckrnridgc, 12 Que. K. B. 
474.

Trial—Nummary trial — Assault—Pen
alty—/light to jury—Notification by magis
trates clerk.]—Section 785 of the Criminal 
Code. 1892. as re-enacted by 63 & 64 V. c. 
46. gives to the police magistrate of a city or 
town power to impose the same punishment 
for a common assault as could lie imposed 
u[ion a person convicted on an indictment, 
when he has decided to treat it ns an indict
able offence and is proceeding under the sum
mary trials part of the Code.—2. The magis
trate may ask the question provided for by 
s. 780 of the Code through the mouth of his 
clerk. Ilex v. Ridchaugh, 23 C. L. T. 236, 
14 Man. L. R. 434.

Venue — Indictment — Commitment to 
penitentiary—Warrant.] — The venue men
tioned in s. 600 of the Criminal Code, 1802,

means the place where the crime is charged 
to have been committed ; and. in cases where 
local description is not required, there is an 
implied allegation that the offence was com
mitted at the place mentioned in the venue 
in the margin of the record. It is of no con
sequence whether or not the trial Court 
should lie considered an inferior Court.- I'n- 
Jer s. 42 of the I'enitentiary Act. It. S. C. 
c. 182. a copy of the sentence of the trial 
Court, certified by a Judge or by the clerk or 
acting clerk of that Court, is a sufficient war
rant for the commitment and detention of 
the convict. Decision of Davies. J.. in Ex p. 
Smith, man. 24 !.. T. 329. 35 S C. It. 189,
affirmed. Nmitheman v. Hex, 35 S. C. R. 490.

Verdict - Indictment for robbery irith 
violence and wounding- Finding of “guilty 
of assault''—Recording Interpretation— 
\(ir trial.] On the trial of the defendants 
at the general sessions of the peace on an in
dictment charging them with robbery with 
violence and wounding, on the jury bringing 
in a finding of " guilty of assault,” the chair
man questioned the Crown Attorney as to its 
meaning, when lie replied, ” assault as 
charged in the indictment." The chairman 
then asked the foreman, when he replied, 
" We mean inflicting the blow’ with a bottle 
ns described, but not guilty ->f robbery," and, 
on being questioned ns to which prisoner, re
plied. "Both:" whereupon the chairman in
dorsed the verdict on the record as follows, 
"Guilty of assault ns charged, but not guilty 
of robbery." he so interpreting the finding : — 
Held, that the verdict was not properly in
terpreted and acted upon by the chairman, 
and was not rightly recorded; and a new 
trial was directed. Rex v. Edmonstone and 
New. 10 O. W. It. 1065. 15 O. L. R. 325.

Warrant of arrest — Habeas corpus— 
Return—Arrest on telegram — Proptr war
rant duly indorsed—Perjury Nuffieirnt alle
gation of—Signature of magistrate—Designa
tion of office. 1—The accused was arrested for 
an offence alleged to have been committed in 
another province in respect of which a war
rant of arrest had been there issued and 
notified by telegram to the police department 
at the place of arrest :—Held, that he was 
not entitled to be discharged on habeas corpus 
on the ground of the irregularity of his 
arrest, if the original warrant in due form 
and duly indorsed was returned in answer 
to the writ.—2. A warrant of arrest for per
jury is sufficient under s. 1152 of the Crim
inal Code if it charges that the accused com
mittal perjury by swearing that he did not 
do a particular act specified, without alleg
ing therein that the statement was sworn 
with intent to mislead the Court.—3. A 
magistrate signing a warrant need not add 
to his signature the full designation of bis 
office and the name of the district for which 
he was appointed, if recited in the body of 
the warrant. Rex V. Lee Chu (N.S.). 14 
Can. Grim. Cas. 322.

Wilfully obstructing a peace officer
—Right of occustd to be put on election be
fore summary trial -- Party put twice in 
jeopardy — Power of appellate Court to 
retry appellant on original charge.] — 
An accused party charged before two 
justices of the pence with wilfully ob-



1317 CRIMINAL LAW. 1318

struct!ne n pence officer in the execution of 
his duty, cannot be tried summarily by them 
without his consent, after being put to elec
tion as provided in s. 778 Cr. C. A sum
mary conviction of the accused by the jus
tices, without his consent, is irregular and 
will be quashed on appeal.—The Court to 
which an appeal is taken by the accused 
from a summary conviction so made, shall 
hear and determine dr novo the charge upon 
which it was made and make such other con
viction or order as it thinks just. Section 
754 Cr. C. Von Koolberger Lapointe 
( 1909), 19 Que. K. B. 240.

8. Summary Conviction.

Amendment — Certiorari—Indian Art.] 
—Under S. 889 of the Criminal Code, the 
Court, if n conviction under any Act to 
which the procedure in the Code applies is 
brought up by rertiOrari (whether in aid of 
a writ of habeas corpus or on motion to 
quash the conviction, is immaterial), may 
hear and determine the charge as disclosed 
by the depositions upon the merits, and may 
confirm, reverse, vary, or modify the deci
sion.—A conviction under the Indian Act, de
fective on its face, was amended by describ
ing the offence accurately, and by substitut
ing for imprisonment for six months and a 
fine of $50 and $5 costs or imprisonment for 
a further term of six months in default of 
payment of the costs or in default of suffi
cient distress, imprisonment for six months 
and a fine of $5(1 and $5 costs or imprison
ment for a further term of three months in 
default of payment of the fine and costs. 
Regina v. Murdock, 20 C. L. T. 350, 27 A. 
R. 443.

Appeal — Magistrate stating rase after 
appeal—Rea judicata.]—The defendant was 
convicted before a stipendiary magistrate for 
violation of certain regulations made under 
the Fisheries Act. R. S. C. c. 90. s. 17, and 
an appeal was taken to the County Court 
for district No. 3. where the conviction was 
affirmed. No appeal was taken from the 
judgment in the County Court, but the sti
pendiary magistrate was applied to to state 
a case for the opinion of the Supreme Court, 
wilh the view of questioning the validity of 
the conviction, which he did:—Held, quash
ing the case stated, that, with the judgment 
of the County Court standing in the way, 
the defendant was precluded from asking the 
stipendiary magistrate to state a case for the 
purpose of attacking the convictflm in the 
Supreme Court. The judgment in the County 
Court, in the identical case, was binding as 
between the parties, and upon the stipend
iary magistrate, and the matter was therefore 
res judicata, and one in which the magis
trate could not he asked to state a case. 
Rex v. Townshend, 35 N. 8. R. 401.

Appeal—’Notice—Sufficiency — Recogsti- 
rame — Affidavit of justification.] — Held, 
Scott, .7 , dissrntientr, that a notice of appeal 
from a conviction is insufficient if it is not 
addressed to any person.—Held, per curiam, 
that no affidavit of justification of the sure
ties need accompany the recognizance. Cragg 
v. I.amarsh, 3 Terr. L. It. 91.

Appeal Vo tire ot—Parties to hr served.] 
— A notice of appeal from a summary con
viction (provincial) served upon the convict
ing magistrate is not invalid because it is 
not also addressed to and served upon the 
respondent. It is not a pre-requisite to the 
right of appeal that the person convicted 
should have been taken into custody. Quœre, 
whether service of notice of appeal on the re
spondent's solicitor would not he sufficient in 
any ex-ent. Rex v. Jordan, 22 ('. L. T. 219, 
9 B. C. R. 33.

Appeal— Notice to complainant.]—A no
tice of appeal from a conviction under the 
Summary Convictions Act, C. S. C. c. 178, 
n as addressed to the convicting magistrate
only, and was served upon him only. The 
notice contained no intimation that it was 
served on the magistrate for the prosecutor 
or complainant, nor did it appear that the 
magistrate was otherwise notified to that 
effect :—Held, the notice of appeal was in
sufficient. Krolian v. Cook. 1 Terr. L. R. 
125.

Appeal — Notice to romplaina.nl — 
Forum.) — Held, that a notice of appeal 
neither addressed to nor served upon the 
prosecutor, but addressed to and served upon 
one only of t vo convicting justices of the 
peace, is insufficient, though it appear that 
when the notice was so served the justice 
upon whom it was served was verbally in
formed that it was for the prosecutor. 
Keohan v. Cook, 1 Terr. L. R. 125, followed. 
The question, whether a notice of appeal 
to the Supreme Court of the North-West 
Territories instead of a Judge thereof was 
valid, was raised but not decided. Hoatetter 
v. Thomas, 4 Terr. L. It. 224.

Appeal—Payment of fine — Security — 
Money deposit—Return to appellate Court.] 
—A person by paying his fine on a summary 
conviction loses any right of appeal he might 
otherwise have had under s. 880 of the Crim
inal Code. Where on an appeal from a sum
mary conviction an appellant makes a money 
deposit in lieu of recognizance, the deposit, 
which includes both the fine and the security 
for costs of appeal, should be returned by 
the justice into the appellate Court, and in 
default the appeal cannot be heard. Rex v. 
Nruhergcr, 9 B. C. It. 272.

Appeal—Recognizance.]—It is too late to 
file the recognizance required by s. 77 of the 
Summary Convictions Act. on an appeal from 
a summary conviction or order where the de
fendant has not remained in custody, after 
the appellant has entered upon his case. 
tteatwick v. Pell, 1 Terr. L. R. 193.

Appeal— Reeognizanet Defect in—Costs 
—Order—.Motion to quash - Grounds—Ad
dition of.] — The Court may allow new 
grounds to be added on shewing cause against 
an order nisi to quash an order dismissing 
an appeal from a conviction under the Crim
inal Code, granted under the Rule of Court 
of Michaelmas terra. 1899, although the Rule 
requires the grounds to be stated in the 
order. — A recognizance entered into under 
s. 880 (ri of the Code is bad if the word 
“personally" is omitted from the condition 
to appear and try the appeal and abide the



1319 CRIMINAL LAW. 1320

judgment of the Court ili-r-upon. And the 
appellate Court, ou this objection being 
raised to the recognizance, has jurisdiction to 
dismiss the appeal with costs. Rex v. Wed- 
drrburn, Ex p. Sprague, 36 N. B. It. 213.

Appeal — Rcci>yiii:ance — Burettes — 
Statutory requirement*.]—On an appeal, un
der s. *70. Criminal Code, by several defend
ants from a summary conviction, the recog- 
nizance must be that of two sureties besides 
the appellant, and the appeal will be quashed 
if the recognizance be given with only one 
surety. -2. An appeal not being of common 
law right, the conditions precedent imposed 
by the statute must be strictly complied with.

3. The giving of security is an essential 
part of the appeal, and unless it he done in 
the manner required by statute, the giving of 
a notice of appeal will he unavailing, and 
the conviction may be prosecuted ns if no 
notice had been given. Regina v. Joseph, 21 
Que. 8. C. 211.

Appeal—Right of—Plea of guilty,]—A 
per'on who has pleaded “ guilty " to a charge, 
and has been summarily convicted, may raise 
a question of law in an api>enl under s. RV7 
of the Criminal Code, hut on such appeal his 
former plea of “ guilty " estops him from 
calling upon the respondent to prove his 
guilt. So far as his guilt or Innocence is 
concerned, he is not a “ party aggrieved " 
within the meaning of s. 879 of the Criminal 
Code. Rex v. It rook. 8 Terr. L. R. 389.

Appeal to County Court Habeas cor
pus proceeding».]— Application for a wi t of 
habeas corpus. The prisoner was charged 
with an offence under s. 523 of the Criminal 
Code, convicted thereof by the police magis
trate for the city of Rosslnnd. and sentenced 
to two months' hard labour. Immediate!' 
after conviction he appealed to a Cour 
Court, and Leamy, Co.J., affirmed the <• 
viction :—Held, dismissing the applies 
that the decision of the County ('■ ,,
appeal from a summary conviction ml 
and conclusive, and a Supreme Com Judge 
has no jurisdiction to interfere by habeas 
corpus. Rex v. Beamish, 21 C. L. T. 803, 
H B. C. R. 171.

Appeal to Judge of Supreme Court,
N.W.T.—Notice of appeal—Insufficiency— 
Time of sitting of Court not stated. Rex v. 
Itrimacombe (N.W.T ), 2 W. L. R. 53.

Breach of municipal by-law—State
ment of offence—Costs - Pecs of experts.] — 
A conviction which purports to he for 
breaches of n municipal by-law, but fails to 
set out which of the large number of sections 
of the by-law the defendant has violated, and 
does not in other respects allege the offence 
or offences whereof the defendant was deemed 
to he guilty, in specific, distinct, and sub
stantive terms, is insufficient and defective, 
and will be quashed on certiorari.—2. The 
fees paid to experts appointed by the Re
corder to visit anti report upon the condition 
of the defendant's premises could not be 
made payable by the defendant as part of 
the costs of the conviction. Riopelle v. 
Uesroniers, 3 Que. I*. R. 195.

Canada Shipping Act—Offence- Wil
fully "—Omission of.]—It is essential in a 
conviction under s. 2*7 of the Canada Ship
ping Act to state that the act charged was 
wilfully committed, and the omission to so 
state is fut il to the conviction. The King v. 
Tapper, 11 Can. Crini. Cas. 199. and Ex />. 
O'Shaughncssy, 8 Can. Crim. Cas. 13ti, fol- 
lowed. /.*-x Bridge», 18 B. C. u <;ï

Case stated -Recognizance — Cash de
posit in lieu of. |—Appeal by way of case 
stated under s. 900 of the Code. The de
fendant was convicted of an offence under 
the Act to restrict the Importation and Em
ployment of Aliens. Instead of entering into 
the recognizance required by s.-s. 4 of s. INK) 
of the Code, the defendant depoajted a 
marked cheque for $100 with the convicting 
magistrate Held, that the recognizance was 
a condition precedent to the jurisdiction of 
the Court to hear the appeal, and no substi
tute was permissible. Rex v. (Jciser, 21 C.
L. T. om. 8 B. r R. 189.

Certiorari — Amended conviction re
turned—Costs.]—In the return to a writ of 
certiorari to remove two convictions with a 
view to quashing the same, on the grounds 
that they did not follow the minute of ad
judication, and were made on an informa
tion and summons for a single offence, the 
convicting magistrate returned the original 
convictions and an amended conviction in 
which the objections were cured : — Held, 
that the magistrate had power to amend ; 
and the rule nisi to quash should be dis
charged.—A conviction will not be quashed 
because the costs are ordered to be paid to 
tipi party aggrieved, instead of the prose
cutor. Jfcx v. O'llricn, Ex p. Urey, 37 N. 
;v it 004 Be» v Grey, 2 B. L. B 88.

Certiorari — Defect in conviction — Im
prisonment — Amendment — Retrial.] — 
Where upon the return to a writ of certiorari 
the Court, upon perusal of the depositions, 
lias no doubt as to the commission of the 
offence for which the defendant has been 
triisl and convicted, but the conviction is de
fective in awarding a longer term of im
prison ment than the statute permits, the 
Court lias power, under ss. 883 aud 889 of 
the Criminal Code, to amend the conviction 
so as to make it conform to the law.—It is 
not necessary, before making such amend
ment, that the Court should retry the case 
by having the witnesses orally examined be
fore it. Rex v. McKenzie, 2 E. L. R. 319. 
41 N. 8. R. 178.

Certiorari lla.bcus corpus — Keeper of 
bawdy housi—Pleading guilty—Trial on the 
merits.]—The offence of being a keeper of 
n house of ill-fame is an indictable offence,
and ii may be tried either before a jury in 
the ordinary way, or before a police magis
trate under the summary trials clauses, or 
before a justice of the peace under the sum
mary convictions clauses, of the Code. Cpon 
an application to quash a conviction where 
the prisoner was in custody when the matter 
came up on certiorari:—Held, that a writ 
of habeas corpus was necessary. The de
fendant was convicted by a police magistrate 
after pleading guilty to a charge that she did 
“ unlawfully appear the keeper of u house of
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ill-fame,*' and sentenced to be imprisoned for 
one year in the Andrew Mercer reformatory: 
—Held, that the conviction might he treated 
as having been made under the summary 
convictions clauses of the Code, although the 
sentence exceeded the power of the magis
trate, and that such conviction might he sup
ported and the sentence amended under those 
clauses :—Held, also, that when a prisoner 
charged before a magistrate with appearing 
the keeper of a house of ill-fame had pleaded 
guilty to such charge, there was a trial on 
the merits, and that such person was to be 
deemed guilty of the offence of keeping a 
lions • of ill-fame, Regina v. Spooner, 21 
C. L T. 106. 82 O. R. 161

Certiorari —Recognizance—Sufficiency of 
justification — Appeal.]—An affidavit of jus
tification upon a recognizance given pursuant 
to Rule of Court passed under s, 892 of the 
Criminal Code, need not state that the surety 
is worth the amount of the penalty over 
and above other sums for which he is surety. 
A Rule of Court made under s. 892 of the 
Criminal Code requiring sufficient sureties 
for a specific amount, is complied with if 
the sureties justify as being possessed of pro
perty of that value, and as being worth the 
amount over and above all their just debts 
and liabilities, and over anil above all ex
emptions allowed by law. Repina \. Rob
inet, 1*5 p. It. 49, not followed. Where a 
conviction is attacked on the ground of want 
of jurisdiction, the mere filing of a recog
nizance by the defendant on an appeal there
from does not deprive him of his right to n 
writ of certiorari. The conviction and all 
other proceedings relating thereto having 
been filed by the magistrate under s. 801 
of the Criminal Code, in the office of the 
clerk of the Court for the judicial district in 
which the motion is made, a motion to quash 
the conviction can be made without the Issue 
of a writ of certiorari. Section 892 of the 
Criminal Code authorises the requiring of a 
recognizance only where the conviction is 
brought before the Court by a writ of cer
tiorari, and no recognizance is required where 
such a writ is not necessary or is dispensed 
with. Regina v. Ashcroft, 4 Terr. L. It. 119.

Certiorari—Right to—Criminal Code, ». 
887 — Failure of remedy by appeal.]—Sec- 
i Ion 887 of the Criminal Code, which enacts 
that " no writ of certiorari shall be allowed 
to remove any conviction or order had or 
made before any justice of the peace, if the 
defendant has appealed from such convic
tion or order to any Court to which an ap
peal from such conviction or order is auth
orised by law, or shall be allowed to remove 
any conviction or order made upon such 
appeal,” does not deprive the Court of the 
right to quash a conviction on certiorari1, 
where the convicting justice acted as a par
tisan in collusion with the prosecutor and 
without jurisdiction, even though an appeal 
has been taken which has failed by reason of 
the refusal of the justice to make the return 
required by law; Lundry, J., dissenting. In 
re Kelly, 27 N. It. R. 563, discussed. Ret 
v^Dclegarde, Ft />. Cowan, 30 X. It. Reps.

Certiorari—Selling liquor to Indiana — 
View of place of sale.]—Motion for cer
tiorari to remove a conviction for selling an

Intoxicant to an Indian. The magistrate, 
after hearing the evidence, but before giving 
Ids decision, went alone and took a view of 
the place of <ale:—Held, quashing the con
viction. that the proceeding was unwarrant
able.—2. That s. 108 of the Indian Act and 
s. 889 of the Criminal Code do not prevent 
proceedings by certiorari where the ground 
of complaint is that something was done con
trary to th.' fundamental principles of crim
inal procedure. Re Sing Kec, 21 C. L. T. 
220, 8 B. C. R. 20.

Certiorari— Warrant of commitment — 
Illegality —Réfutai to quash — Habeas cor
pus.]—When a person is In custody under 
a warrant of commitment, founded on a good 
conviction, the Court will not quash the com
mitment on certiorari, even if it is illegal. 
The proper procedure is by way of habeas 
corpus. Rex v. Melon son, Ex p. Bertin, 30 
X. R. R. 577.

Complaint Description of offence—Un
certainty—Certiorari.] — A conviction ob
tained upon a complaint which does not give 
a clear and precise description of the alleged 
offence or contravention of a statute or by
law will be quashed upon certiorari. Car
rière v. Montreal, 5 Que. P. R. 44.

Costs -/ nauthorised items—Amendment.] 
—A justice's order dismissing an information 
under the Summary Convictions Act, ordered 
the informant to pay as costs a sum which 
included items for "rent of hall.” “counsel 
fee," “compensation for wages," and “rail
way fare."—Held, tlwf none of these items 
could legally be charged as costs, and that, 
therefore, the order was bad, so far as it 
awarded any costs, — Held, also, that the 
Court could not amend the order by deduct
ing the illegal items, though it could amend 
by striking out in toto all that part of the 
order relating to costs. Regina v. Dunning, 
14 O. R. 52, considered. Regina v. Laird, 
1 Terr. L. R. 179.

Costs of distress anil conveying to
gaol—Variance between minute and convic
tion.]—The costs of distress and of convey
ing to gaol are obligatory where a summary 
conviction imposes a fine and awards distress 
and imprisonment in default of distress, and 
therefore the omission of auy reference to 
such costs iu the minute of adjudication will 
no' invalidate the formal conviction which 
includes them. Rex v. Reagan (No. 2), 30 
N. S. R. 208.

Depositions not in writing -Waiver. 
Rex v. Janneau, 3 E. L. R. 5; Hex v. Goulet, 
S i: I. R 9.

Distress Imprisonment.]—A statute pro
vided that in case of non-payment of the 
penalty and costs immediately after convic
tion, the justice might, in his discretion, levy 
the same by distress and sale, or might com
mit the person who was so convicted and 
mide déniait, to any common gaol tor a 
term not exceeding six months, with or with
out hard labour, unless the said penalty and 
costs should be sooner paid : N. W. T. Act, 
s. 99.—A conviction under this statute or
dered that the penalty and costs be levied by 
distress, and that, in default of sufficient
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distress, the defendant he imprisoned for one 
month.—Held. that the imposition of im
prisonment in default of distress was author
ised by the Summary Convictions Act, R. 
S C. c. 178, s. «7. Regina, v. Mathewson, 
1 Terr L. R. 168.

Distress Imprisonment—Costa of convey
ing t« -mol—Certiorari—Return of amendai 
cofii'ichoM.l—The defendant was convicted 
under a statute which authorised, in default 
of payment of the penalty and costs, (1) 
distress, or (2) six months' imprison! --nt.— 
The mat rate’s minute directed six months’ 
imprison! ont, unless the tine and costs should 
he sooner paid. The magistrate filed with 
the proper officer a formal conviction, which 
directed distress, and in default of distress 
six months’ imprisonment. This conviction 
being obviously bad, inasmuch as (besides 
not according with the minute) three months 
is the limit for imprisonment for default of 
distress, upon the issue of a certiorari the 
magistrate tiled a new formal conviction, 
which accorded with the minute, except that 
there were added the words “(unless) the 
costs of conveying the defendant to the 
guard room are sooner paid.”—Held, follow
ing Regina v. Matheirson, 1 Terr. L. R. 1(18, 
that the first formal conviction was had.— 
Held, also, that the second formal conviction 
was also bad, inasmuch as the statute under 
which the conviction was made did not au
thorise the imposing of the costs of con
veying to gaol ; the words to that effect in 
the forms to the Summary Convictions Act 
being intended to he used only when ex
pressly made applicable. Regina v. Wright, 
14 O. R. 668, followed.—Semble, per Rich
ardson. .L, that the Summary Convictions 
Act, a. 8ft (as remodelled by fil V. c. 45, s. 
9i. directing that the convicting magistrate 
shall transmit the conviction to the proper 
officer "before the time when an appeal 
. . . may be heard, there to be kept by
the proper officer among the records of the 
Court,” and the magistrate having complied 
with this provision, by filing the first 
formal conviction, the second could not be 
considered. Regina v. Hamilton, 1 Terr. I* 
R. 172.

Fine—Distress—Hard labour— Duplicity 
— Warrant of commitment — Habeas eor- 
pus. J — A conviction, which attaches hard 
labour to imprisonment in default of there 
being sufficient distress to levy the fine im
posed. is bad. A conviction which charges 
an offence on two separate days, charges two 
distinct separate offences, and, if it be a case 
where s. 2ii of the Summary Convictions Act 
applies, is had ; a warrant of commitment 
based on such a conviction is consequently 
had. It is a usual, convenient, and estab
lished practice that a rule nisi to shew cause 
why a writ of habeas corpus should not issue 
should also require cause to be shewn why, 
in the event of the rule Ixung made absolute, 
the prisoner should not he discharged with
out the actual issue of the writ of habeas 
corpus and without his being personally 
brought before the Court ; but in order that 
the rule may be made absolute in this form, 
the magistrate, the keeper of the prisoner, 
and the prosecutor should all be served with 
the rule nisi, or at least be represented on 
its return. Raging v. Farrar, 11 c. l. T. 
2ft, 1 Terr. L It. 306.

Fine — Payment to clerk — Illegality — 
(Quashing.]—A conviction by the Recorder's 
Court of Montreal requiring payment of a 
fine to the clerk of the Court, and not to the 
city, is illecal, and will be quashed upon 
certiorari. Wilcock v. Montreal, ft Que. P. 
It. 120.

Fine and costs or imprisonment —
Defendant submitting to imprisonment — 
Motion for certiorari—Deposit of fine and 
costs—Refusal of writ—Surrender of pris
oner—Right to return of deposit.]—W.. the 
plaintiff's assignor, having been condemned 
to pay a fine and costs for an infraction of 
the license law, and to imprisonment in de
fault. sought to set aside the conviction 
by means of certiorari proceedings, after hav
ing suffered part of the imprisonment im
posed. He deposited with the defendant, in 
his capacity of clerk of the pence at Mont
real, the sum of $114.83. the amount of the 
fine and costs, besides $60 to cover subse
quent costs, pursuant to s. 217 of the Quebec 
Liquor License Act, (13 V. c. 12. and was 
released from prison. The writ of certiorari 
having been refused. W. surrendered him
self again ns a prisoner, and offered to serve 
the time of his imprisonment, but claimed at 
the same time from the defendant the repay
ment of the $114.83. The latter refused and 
gave as reasons that W., in making this 
deposit voluntarily and thus obtaining his 
freedom, had chosen the alternative of a fine, 
and the judgment setting aside the writ of 
certiorari had the result of awarding the 
deposit in payment of the fine to the mis- 
en-eause. the collector of revenue of Mont
real :—Held, that this deposit possessed only 
the character of a security, and could not be 
converted into a payment of the fine and 
costs ; that the application for certiorari could 
not take away from one convicted of an 
offence his right to choose to submit to the 
term of imprisonment to which be is con
demned. instead of paying the fine*! that the 
writ of certiorari, in suspending the execu
tion of the sentence, has only the result when 
it is discharged of rendering the person 
convicted liable to his term of imprisonment ; 
and if he makes that choice, he has a right 
to repayment of his deposit representing the 
fine and costs. Wing v. Sicotte, 26 Que. 8. 
C. 387.

Imprisonment — Warrant of commit
ment—Defects—Place of offence — Time for 
commencement of imprisonment — Court of 
Record—Copy of sentence.]—A motion for 
the discharge of 8., a prisoner serving a term 
of imprisonment at Dorchester Penitentiary, 
was based upon alleged defects in the war
rant of commitment signed by the clerk of 
the County Court Judge’s Criminal Court at 
Halifax, returned by the warden of the peni
tentiary «s the authority under which 8. was 
held :—Held, that, even if the place where 
the offence was committed was not stated in 
the body of the record of conviction, it was 
covered by that named in the margin, viz., 
"the county of Halifax."—Semble, that the 
“ copy of the sentence” required to be deliv
ered to the warden of the penitentiary (R. 
S. C. c. 182. s. 42), need not contain all the 
averments essential to the validity of an in
dictment or conviction :—Held, that the docu
ment certified by the warden in the present
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rnsp as his authority was sufficient. Rex 
V. Smithrman, 24 O. L. T. 32!).

Injury to property — Description of 
fence.]—N. L. was committed to gaol under 
a warrant of a stipendiary magistrate, charg
ing him with having at L., in the county of 
C. 15.. “ unlawfully and wilfully destroyed 
and damaged property owned by A. M. S. 
on the 241 h day of December. 1903 : ”—Held, 
that the conviction was bad because it did 
not specify the injuries and the nature of the 
property injured. Regina V. Spain, 18 O. R. 
385. followed. Re Leary, 24 C. L. T. 70.

Justice of the peace Matter and ter
rant Act—Réfutai to work—Information — 
Amendment—Form of conviction—Omissions 
— Distress—Co»/».] — The prosecutor hired 
the defendant to work on a form and paid 
for the defendant’s transportation thereto. 
The defendant worked a few hours, and then 
left. The prosecutor swore to an informa
tion that the defendant did “ accept the sum 
of $1.30 to pay his fare to B. on the con
dition that the said amount was to be worked 
out, and refusing to work after reaching 
this place, with the exception of 4 hours." 
etc. The magistrate issued a warrant setting 
out the facts stated in the information and 
adding “ consequently obtaining money un
der false pretences." and the defendant was 
arrested. The magistrate amended the in
formation by adding a reference to the Mas
ter and Servants Act, 1901. but the inform
ation was not re-sworn. The amended in
formation was read over to the prisoner 
and he was informed that he was to be tried 
under it as amended. He made no objection; 
the prosecutor gave evidence, and the de
fendant was sworn and testified on his own 
behalf. The magistrate adjudged that the de
fendant should be fined $5 and $4.88 costs, 
and if the amounts were not paid forthwith 
he should be committed to gaol. A note of 
the conviction was made and a formal con
viction drawn up. The conviction form was 
headed “ conviction for a penalty to be lev
ied by distress." but no such term was men
tioned in the body of it :—Held, that the 
nature of the offence was sufficiently clear 
in the original information, and any doubt 
was removed by the addition of the reference 
to the Act.—2. That the information having 
been rend over, and the trial proceeding with
out objection, and the magistrate having the 
prisoner before him, even if brought there 
improperly, he might try him on the amended 
information not re-sworn, although the Act 
required an information on oath.—3. That 
the Court, being satisfied that an offence of 
the nature described in the conviction had 
been committed, and that the magistrate had 
jurisdiction, and that the punishment im- 
ixised was not excessive, should not hold the 
conviction invalid because the date and place 
of offence were not stated, there being power 
to amend.—4. That the heading formed no 
part of the conviction, which was correctly 
drawn under the statute.—5. That the costs 
of conveying the accused to gaol being omit
ted. was a matter which could be amended, 
if necessary, but here there were no such 
costs, as the prisoner never went to gaol.— 
ti. That there was special power by 1 Kdw.
' II., c. 2, s. 14. under which the prisoner 
was convicted, to award imprisonment in

default of payment ; and that by R. S. O. 
1897 c. 90. s. 4, that power covered costs as 
well ns fine. Rer v. Leiois, 23 C. L. T. 190, 
5 O. L. R. 509, 2 O. XV. R. 290. 500.

Motion for rule nisi to quash—Un
tenable grounds—Like motions in other cases 
—Rule granted on terms. Rex v. MeQinnes, 
1 O. XV. R. 812.

Motion to quash — Certiorari — .1lei its 
—Appeal. |—XVlien the arguments urged in 
support of a writ of certiorari attack the 
merits of the conviction, they then consti
tute an appeal, and no appeal can be taken 
by means of a writ of certiorari. Lescarbcau 
v. Martineau, 8 Que. 1*. R. 415.

Motion to quash—Jurisdiction of single 
Judge—Certiorari — Disorderly house — In
mate—Pleading guilty — Form of conriction 
— Summary conriction or summary trial — 
Penalty ! A single Judge in the Territories 
has jun tion under 54 & Y. c. 22, s. 
7, s.-s. 2, to hear and determine applications 
to quash summary convictions, whether the 
convictions have been brought into Court 
by certiorari or not. If the convictions have 
been returned to the clerk of the Supreme 
Court, by virtue of s. 1(>2 of the N. XX'. T. 
Act, the issue of a writ of certiorari is un
necessary. The defendant pleaded guilty be
fore a magistrate of being an inmate of a dis
orderly house, an offence punishable either 
under Part XXr. of the Criminal Code (X’ag- 
taney), where the fine on summary convic
tion is limited to $50, or under part LX.
(Summary Trials of Indictable Offences), 
where the fine and costs together must not 
exceed $100. A fine of $90. with $.0.25 
costs, was imposed, but the conviction was in 
the form XX’XV prescribed under part LVIII. 
relating to summary convictions, and not the 
form QQ prescribed under part LV.. and 
did not contain the words " being charged be
fore me the undersigned." which appear in 
the latter form. On an application to quash, 
the conviction was sustained ns a good con
viction under part LX'., ns being of like effect 
to the form therein prescribed; the amount 
of the fine and the fact that the accused was 
not charged with or convicted of being a 
loose, idle, or disorderly person, indicating 
the procedure adopted by the magistrate. 
The omission to recite that the accused had 
been charged with the offence before him, 
a fact which appeared from the proceedings, 
is a matter of form only, and not sufficient 
to void the conviction. Rex v. Ames, 5 Terr. 
L. R. 492, 10 Can. Cr. Cas. 52.

Motion to qnash — Practice—Duty of 
justice to return depositions — Certiorari.] 
—Section 888 of the Criminal Code provides 
for the return of convictions by justices into 
the Court to which the appeal is given :— 
Semble, apart from this provision, it is the 
duty of justices to make return also of the 
depositions upon which the conviction is 
founded : — Held, that papers purporting to 
be the depositions relating to the conviction 
having been returned therewith, they should 
be assumed to be such depositions ; that they 
were properly before the Court, and a writ of 
certiorari was unnecessary. Rex v. Rondeau. 
5 Terr. L. It. 478.
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Motion to quash — preliminary objec
tion* — security — Cash deposit — Written 
document — Certiorari—Xotiee—Objection to 
—Delay ]—On th<- return of a rule nisi to 
quash the conviction "f the defendant for an 
offence against the Liquor License Ordin
ance, it was objected that no proper security 
had been given, as required by Supreme 
Court Rule 13. It appeared by the certifi
cate of the registrar that $100 in cash had 
been deposited with him in this cause, and 
that such sum stood to the credit of the 
cause in a chartered bank. It was the fact, 
however, that no written document had been 
deposited with the registrar stating the con
dition- upon which the deposit was made. 
Rule 13 requires the deposit to be made 
“ with n condition to prosecute such motion 
and writ of certiorari : •—Held, that no writ
ten document was necessary, the money being 
in the hands of the registrar for the pur
poses provided by law. It was also objected 
that the notice did not. give the name of 
the party who intended to apply, nor the 
name of the Court or the Judge in Cham
bers : — Held, that the Court should not 
entertain this and other like objections, for 
after a writ of certiorari lias issued the ob
jections should be raised by a substantive 
motion to quash the writ:—Held, also, that 
when more than three months have inter
vened between the return to the writ of 
certiorari and the motion for a rule nisi, 
the preliminary facts must be taken to be ad
mitted. and an application to quash the writ 
would he too late. Regina v. Davidson, 21 
C. L. T. 08

Motion to qnash—Recognisance—Ineffi
ciency—Justice of the peace—Hurried wo
man—Separate estate.]—The defendant is a 
necessary party to the recognizance required 
upon a motion to quash his conviction ; and 
where his recognizance was invalid because 
entered into before a justice of the peace 
for a county other than that in which the 
conviction was made, the recognizance of his 
surety, though properly taken, was held bad 
also.- Semble, that a recognizance by the 
wife of the defendant might be binding in 
respect to her separate estate, which she 
connected by affidavit with her recognizance. 
Rex v. Johnston, 24 C. L. T. 2ti(i, 7 O. L. R. 
685. 3 O. W. It. 221, 222

Motion to qnash—Recognizance—Neces
sity for defendant joining in—Company de
fendant—Leave to deposit money in lieu of 
recognizance — Defective condition — Costs. 
Re II'cstem Co-operative Construction Co. 
and litodsky (Man.), 2 W. L. R. 541.

Ontario Summary Conviction* Act—
Criminal Code. s. 8^1—Time for laying in
formation.]—The Ontario Summary Convic
tions Act. R. S. O. c. 90, s. 2. has the effect
of Incorporating s. 841 of the Criminal Code, 
and therefore, in the case of any offence 
punishable on summary conviction, if no time 
is especially limited for making nny com
plaint or laying any information under the 
Act or law relating to the particular case, 
the complaint must he made or the inform
ation laid within six months from the time 
the matter of complaint or information arose. 
R'X V McKinnon 22 <' L T 181, 8 O L 
It. 508. 1 O. W. R 100.

Penalty — Imprisonment — Excessive 
sentence — Quashing conviction.1 — A con
viction by the Recorder for the city of Mont
real with a penalty of 0 months’ imprison
ment at hard labour, purporting to be made 
pursuant to a statute which prescribes a 
penalty of sir months’ imprisonment at least 
and of a year further, is invalid, and may 
he quashed on certiorari by the Superior 
Court. Qévry v. Weir, 30 Que» S. C. 05.

Special Court — Ontario Liquor Act. 
1002 — Certiorari — Commitment after ser
vice of — Discharge — Amendment — Error 
in name—Adjudication—Sentence. Rex v. 
Forster, 2 O. W. It. 312. 5 O. L. R. «24.

Trial—Evidence in writing—TFatrer.]— 
The accused at a trial before a Recorder un
der the summary conviction procedure may 
waive the taking down in writing of the evi
dence against him. Rex v. Poirier, 31 Que. 
8. C. 07, 12 Can. Cr. Cas. 300.

Two charges — Evidence — Assault — 
Pointing firearm — Procedure — Hearing 
both charges at once—Irregularity •— Sti
pendiary magistrate — Jurisdiction — Con
sent—Warrant of commitment. Rex v. Reid, 
4 E. L. R. 12.

Two informations —Withdrawal of one 
—Canada Temperance Act.]—Under s. 85S 
of the Criminal Code, after the evidence has 
been heard, the magistrate is not hound either 
to convict or discharge the defendant; he 
may allow the prosecutor to withdraw the 
charge, and he may do so, even when an
other information for the same offence has 
been laid by the same prosecutor ngainnt 
the same defendant, and the determination 
thereof is still pending. Ex p. Wyman. 34 
N. B. R. «108.

Vagrancy — Conviction — Information 
—Faits necessary to be sta.tcd.]—Application 
for habeas corpus. The accused was charged 
with being a " loose, idle person, or vagrant,” 
and was convicted by a police ma':1"strate, 
and sentenced to six months’ impn-onment 
with hard labour. The conviction described 
the offence in the same terms as the in
formation :—Held, that the conviction was 
bad in that it did not set out the facts con
stituting the offence. Under s, 207 of the 
Uode various acts constituting vagrancy are 
specified, and an information charging vag
rancy should shew the particular facts on 
which the prosecution relies to establish the 
offence. Rex v. McCormack, 23 C, L. T. 207, 
ü B. C. R. 407

Warrant of commitment — No con
viction alleged—Habeas corpus—Return.] — 
On an application for a writ of habeas cor
pus, and for discharge of prisoner detained in 
custody under a warrant of a justice of the 
peace in form V., Criminal Code, s. 59*5 
(committal for trial), the warrant did not 
allege a conviction, but only that the ac
cused had been charg«»d before the justice. 
The conviction upon which the warrant was 
issued was admittedly had, but an amended 
conviction was returned to the clerk by tin- 
justice after the argument : — Held, that 
where a warrant of commitment upon a con-
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victlon does not allege that the prisoner has 
hven convicted of an offence, the conviction 
cannot be referred to in order to support the 
warrant. Order made discharging prisoner. 
—Semble, tint had the warrant shewn the 
prisoner to have been convicted ot some 
specific offence, even though insufficiently 
stated, the conviction could have been refer
red to, to support it. Ai application to 
discharge a prisoner held under a defective 
warrant of committal in execution will not 
be adjourned in order to procure the return 
of the conviction with a view to supporting 
the warrant, if the prisoner has been actu
ally brought up on a habeas corpus, aliter 
where he has not been brought up. Itegina 
\. Lalonde, - Terr. L. It. 281,

Wrong name — Objection.']—A person 
whose real name was Bridget Corrigan, hut 
who kept house under the name of Kate 
Wilson, was arrested under the latter name 
for an offence under the License Acts, pleaded 
not guilty, and was tried and convicted under 
the assumed name, without objection that it 
was not her real name.—Held, that it was 
too late after conviction to complain of the 
mistake, and the writ of habeas corpus which 
had been issued was set aside. Ex p. Corri
gan, il Que. Q. It. 48.

9. Summary Trial,

Assault — 11 formation for indictable 
offenas — Conriiiion for common assault— 
./urisdiction of magistrate — indictment — 
Court — information.] — The defendant was 
tried before a stipendiary magistrate on an 
information charging him with committing 
an assault upon J. I*\, causing bodily harm. 
The accused having consented to be tried 
summarily, in accordance with s. 787 of the 
Code, was tried and convicted of a common 
assault only:—Held, that s. 713 of the Code 
enabled the magistrate to convict of the 
common assault under s. 295, notwithstand
ing that the information was for an indict
able offence under s. 292, as the latter sec
tion includes common assault.—2. That the 
contention that s. 713 only applies to indict
ment.-. “counts'* being the only word used, 
was disposed of by s. 3 (6) of the Code, 
where it is provided that the expressions 
" indictment ” and “ count,” respectively, in
clude information and presentment, as well 
as indictment, and also any plea, replication, 
or other pleading, and any record.—3. That 
independently of the statute the conviction 
was good. Regina V. Oliver. 30 L. J. M. 12, 
and Regina V. Taylor, L. It. 1 C. C. It. 194, 
followed. Rex V. Coolen, 39 N. S. It. RIO.

Assault and theft — Summary trial — 
Police magistrate—Election—Next Court for 
jury trial—Amendment — Fresh eleetion — 
Sew trial. 1 — In order to give a police magis
trate jurisdiction to try an indictable offence, 
namely, a charge of assault and robbing pro
secutor of 8<ir not triable summarily by 
the magistrate except with the prisoner's 
consent, the magistrate, in putting the pris- 
oner to hi election t" i"' tried before him 
or by jury, must expressly name the Court 
at which the charge can probably be soonest

heard: and it is immaterial that the election 
is made by counsel representing the prisoner: 
McLaren. J.A.. dissenting. Regina v. Cock- 
shott. | 189K| 1 Q It. 582, followed.—After 
the election of the prisoner to be tried sum
marily on such charge, and after the magis
trate has entered upon the trial thereof, lie 
has no power to amend the indictment so 
ns to cause a further charge to be preferred 
against the prisoner, unless the prisoner is 
again put to his election, id consents to 
be so tried. Rex -V. Walsh, 24 C. I,. T. 82,
7 O. L. It. 149, 2 O. W. It. 222. 3 O. W. 
11. 31.

Election—.-Ibsence of accused.]—A pris
oner charged with theft waived preliminary 
examination, and was committed for trial. 
Upon then being arraigned before the junior 
Judge of the County Court he consented to 
be trier bv “the said Judge without a jury:" 
—Held, that s. 797 of the Criminal Code, 
ns amended by 93 & 94 V. c. 49 (D.), con
templates an election to be tried in a certain 
way and u-il necessarily by the Judge before 
whom the election is made: that the election 
in question having been given in a limited 
form was void; and that the senior Judge 
could not proceed with the trial of the ac
cused.—Held. also, that a person accused, by 
waiving preliminary investigation and thus 
accepting committal without depositions 
taken, foregoes hie right to a speedy trial 
and cannot make an election effectual to con
fer jurisdiction .—Held. further, that, unless 
in the case of misconduct rendering it im- 

racticable to continue the proceedings in 
is presence, or at his request and with the 

permission of the Court, the trial of a person 
accused of felony cannot proceed in his ab
sence. Rex v. McDougall, 24 C. L. T. 324,
8 O. L. It. 30, O. W. R. 750.

Election — Absence of preliminary in
quiry by magistrate—Neglect to inform‘pris
oner of time of next sitting—Conviction— 
Invalidity — Discharge. Rex v. Williams 
tB.C.I, 2 W. L. It. 410.

Election—Amendment of charges—Substi
tution of earlier date for offence — Seduc
tion of girl under sixteen—Necessity for new 
election. R<x v. La celle, 9 O. W. It. 911, 11 
O. L. It. 74.

Election — Depositions disclosing more 
serious offence.]—Where the depositions dis
close an offence which could not have been 
disposed of by speedy trial, the prisoner will 
not be allowed to elect for speedy trial if the 
Crown intends to lay the more serious charge, 
even though he is committed for an offence 
which may be disposed of by speedy trial. 
Rex v. Preston, 11 B. C. It. 159. 1 W. L. It. 
17.

Election -.Y. W. T. Act—Re trial—New 
election—Duty of Judge.]—The North-West 
Territories Act. It. S. (*. c. 50, s. 97 (section 
substituted by 54 & 55 V. c. 221 provides 
that “when the person is charged with any 
other criminal offence, the same shall be 
tried, heard, and determined by the Judge 
with the intervention of a jury of six. but. 
in any such case the accused may, with his 
own consent, be tried by a Judge in a sum
mary way. and without the intervention of
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a jury:”—Held, that the consent of the 
accused doe# not make it imperative upon the 
Judge to try the charge without the inter
vention of a jury. It appears to be assumed 
by the Court that where the accused had 
been tried by a Judge with the intervention 
of a jury who disagreed and were discharged, 
and the accused was brought up again for 
trial, the Judge on the second trial might, 
had he seen fit. have, on the accused’s con
sent. tried him without the intervention of 
the jury. Regina v. Brewster (No. 1». 2 
Terr. L. K. 353.

Election — Withdrawal. | — A prisoner 
who. on being brought before the County 
Judge’s Criminal Court, elects to be tried 
summarily by the Judge, cannot In* allowed 
afterwards to withdraw his election : no pro
vision therefor having been made in the 
Criminal Code. ss. 702-781. such as the amend
ment to s. 707 with regard to elections to tie 
tried by a jury. Ret v. Keefer, 21 C. L. T. 
586, 2 O. L. It. 572.

Evidence — Consent — Felony — Mis
demeanour. Rex v. Fox. 2 O. XV. It. 728.

Habeas corpus-U'n/ of error—Evidence 
-Consent—Public morals.] — A conviction 

by a magistrate under the sections of the 
Criminal Code relating to the summary 
trial of indictable offences may be brought 
up for review by writs of habeas corpus anil 
certiorari, a conviction under those sections 
not being matter of record in such sense as to 
make it reviewable only by writ of error.— 
Vpon the hearing of a charge under these 
sections, evidence in other proceedings 
against another prisoner is admissible ni>on 
the consent of the accused'# counsel.—Nature 
of evidence to prove a charge of being an 
inmate of a house of ill-fame, considered. 
Regina v. St. Cluir, 20 C. !.. T. 204. 27 A.
R. :m.

Inmate of house of ill-fame—■/wri*-
diction of stipendiary magistrate — Punish
ment.]—The defendant was convicted before 
a stipendiary magistrate of being an inmate 
of a house of ill-fame, and sentenced to im
prisonment at hard labour for one day, and to 
forfeit and pay $00. and in default of payment 
to a further term of imprisonment for six 
months, unless the sum si ..TVd he sooner paid. 
She was arrested and imprisoned under a 
warrant issued on the conviction, and an 
application was made for a writ of habeas 
corpus to test the legality of her imprison
ment :—Held, that the conviction was under 
I'art LV. of the Criminal Code, and the trial 
was a summary trial of an indictable offence, 
and not a summary convictV>n. The jurisdic
tion i< given by s. 783 (/) of the Code. The 
following section makes the jurisdiction of 
the magistrate absolute in respect of the 
particular offence, and independent of the 
consent of the person charged. Section 788 
fixes the punishment which the magistrate on 
summary trial of indictable offences may 
in Hid upon the person convicted in respect 
of all the crimes mentioned in s. 783, except 
theft and attempt to commit theft, the pun
ishment for which is provided by ». 787. The 
punishment inflicted was not in excess of that 
authorized by the Code, and is not limited to 
that prescribed by s. 208. The jurisdiction

of tlie magistrate to try the offence charged 
under I'art LV. of the Code and to inflict the 
punishment which he awarded " :t~ quite 
clear, and no ground had been shewn for the 
discharge of the prisoner. Rex v. Roberts. 
21 C. L. T. 214.

Jury — Flection — Withdrawal — Re
fusal of .Judge to dispense with jury.]—The 
N. XV. T. Act. R. S. C. 1880 c. 50. s. »I7 
(section substituted by ."4 & 55 X’. c. 22, s. 
9), provides that ” When the person is 
charged with any other criminal offence the 
same shall be tried, heard, and determined 
by the Judge, with the intervention of a jury 
of six ; hut in any such case the accused 
may, with his own consent, be tried by a 
Judge in a summary way and without the 
intervention of a jury :*'—Held, that in the 
event of the accused electing to he tried by a 
Judge alone, the Judge is not hound so to 
try the case, i.m may Insist upon the inter
vention of a jury. Above held, where the ac
cused was first tried with the inter
vention of a jury, who disagreed, and upon 
a second trial coming on withdrew his first 
election and elected to be tried by the Judge 
alone. Regina V. Webster, 2 Terr. L. R. 23'i.

Keeping bawdy house—Consent—Con
viction—Date of offence — Discharge of pri
soner—Protection against aidions.]—The de
fendant was summarily tried without her con
sent and convicted for keeping a disorderly 
house, that is to say. a common bawdy 
house, and was sentenced to pay a fine, ami 
in default to b- imprisoned at hard labour : 
—Held, that, as she was charged and pun
ished under the combined operation of ss. 198 
and 958 of the Criminal Code, the magistrate 
could lawfully.try her only after having ob
tained her consent under s. 785. and for 
want of such consent the conviction was 
wholly without jurisdiction and void. Nor 
could the proceedings he sustained under s. 
783 (/) of the Code, nor under s. 207 (/). 
2. The conviction, which was in the form 
(J(j. declared that the defendant had been 
guilty of the offence 14 on the 21st day of 
April. A.I). 1901. and on divers other days 
and times during the month of April:”— 
Held, that it was bad. as it might lie read as 
indicating the commission of an offence subse
quent to the laying of the information ( the 
date of which was the 29th April) and in
cluding the date of the conviction tthe 30th 
April.) Fx p. Kennedy, 27 N. H. R. 493. 
followed. 3. Held, also, following In re 
Moore, 33 C. L. J. 400, that where relief 
from imprisonment was given ns in this case
under R 8. N s ........... 181, the Judge
can only protect from civil action, at the in
stance of the applicant, in respect to the im
prisonment from which she is discharged, 
the keeper of the common gaol in which she 
was detained. Rex v. Keeping. 21 C. L. T.

Motion to quash — Recognizance—Xe- 
erssity for defendant joining in—Company de
fendant—Leave to deposit money—Defective 
londition.]—1. Where a corporation oannot 
enter into a recognizance, it can only comply 
with s. 4 of ilie Manitoba Summary Convic
tions Act, R. S. M. 1002 c. 102 (requiring the 
entering into of a recognizance or making 
a deposit with the justice of the peace or
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magistral!1 as a necessary preliminary to 
the application for « certiorari to quash a 
conviction), by making such deposit.—2. A 
recognizance under that section is defective 
if it is conditioned for the due prosecution 
of "a writ of certiorari issued," etc., instead 
of a writ to be issued.—3. Following Ex p. 
Tomlinson, 20 L. T. 324, and Regina v. Rob
inet, 16 P. It. 41). tlie defendant company 
should have leave to make the necessary de
posit with the convicting magistrate within 
14 days, and then to renew the motion. Re 
Western Co-operative Conttruetion Co. and 
Itrodsky, 15 Man. L. It. 681.

Municipal by-law—Offence against — 
lief eels on face of conviction—Keeping bil
liard room open in prohibited hours—l neer- 
/«trtfy.]—Under u by-law of the village of 
Carman, providing that all pool rooms in the 
village should be closed from 8.30 p.m. even 
Saturday until 7 a.in. of the following Mon 
day, and should remain closed on every other 
day from 10 p.m. until 0 a.m. on the follow
ing day, the defendant was convicted for that 
" he did refuse to close a pool room occupied 
by him in the village of Carman after the 
hour of half-past eight, contrary to the 
by-law of the village in that behalf —Held, 
that the conviction was had and should be 
quashed on the following grounds :—1. It did 
not state that the pool room had been kept 
open after half-past eight in the afternoon. 
—2. It did not state that it was on a Satur
day or Sunday the offence was committed ; 
for, if it was not Saturday or Sunday, the 
pool room might have bgen lawfully kept 
open until ten o'clock p.m.—3. The conviction 
did not give the date when the offence had 
been committed, and, for all that it stated, 
it might have been before the by-law came 
into operation, or more than six months be
fore the information was laid. Re Fisher 
d 1 illage of < annan, 15 Man. L. R. 475, 
1 W. L. R. 276.

Obstructing peace officer — Consent.] 
—A person charged with obstructing a peace 
officer in the execution of his duty may, with
out his own consent, be tried summarily by 
the magistrate. Rex v. Jack, 0 B. C. It. 19.

Obstructing peace officer--Consent of 
accused.]—Held, that a person charged with 
obstructing a peace officer in the execution 
of his duty may be tried summarily by a 
magistrate without the consent of the accused. 
See Criminal Code, ss. 144, 783-6. Semble, 
that a magistrate is not bound to inform an 
ftocused of the exact sections of the - '<•(!«■
under which the proceedings are being taken. 
Regina v. Crossen, 3 Can. ('rim. Cas. 132, 
not followed. Rex V. Nelson, 21 C. L. T. 456. 
8 R. C. R. 110.

Powers of magistrate — Theft — At
tempt to commit—Description of offence — 
Warrant of commitment—1 h sen ce of—Order 
for further detention. |—It is competent for a 
magistrate upon the summary trial before 
him of n prisoner charged under s. 783 (a) 
of the Criminal Code with having committed 
theft, to convict him of the offence of attempt
ing to commit it provided for in s.-s. (hi. 
The offence of theft from the person is suffi
ciently described in popular language as pick
ing the pocket of a person. To authorize the 
detention of a person under a conviction there

should be a warrant of commitment; lut 
where there was none, and the conviction it
self was lodged with the gaoler as his auth
ority for the detention, there being an offence 
proved and a proper conviction for the off-nee, 
and no merits on the part of the prisoner, 
the Judge before whom the prisoner was 
brought upon habeas corpus exercised the 
power conferred by s. 752 of the Code, and 
directed that the prisoner should be further 
detained and that the convicting magistrate 
should issue and lodge with the gaoler a pro
per warrant. Rex V. Morgan, 21 ('. L. T. 
533. 2 O. L. It. 413. (Affirmed by the Court 
of Appeal. 20th November, 1901, 21 C. L. T. 
583.1

Without consent of prisoner—Con
viction—Discharge from gaol—Second piose- 
cutiou. Rex v. Kennedy, 1 O. W. It. 31.

10. Miscellaneous.

Comment of Judge—Reserved case — 
Application for after sentence.]—On the trial 
of a prisoner indicted for stealing, tin* Judge, 
in his charge to the jury, called attention 
to the fact that the prisoner was not called 
to testify on his own behalf, and warned 
the jury that they were not to take that fact 
t o his prejudice ; but added, if he were an 
innocent man he could have proved that 
at the time of the offence he was not in the 
vicinity where the theft took place :—Held, 
that this was " comment " within the mean
ing of s. 4 (2) of the Canada Evidence Act, 
1893. It is not too late after the sentence 
has been imposed to ask to have a case re
served for the opinion of the Court. Rex v. 
Met luire, 36 N. R. It. «00, 9 Can. Cr. Cas. 
554.

Judge of sessions Acting for Recorder 
—Conviction—Jurisdiction.] — A conviction 
and sentence rendered by a Judge of the ses
sions of the peace, acting for the recorder 
of Montreal, are valid. Deschamps v. l'allée, 
7 Que. p. R. 231.

Jurisdiction of magistrate- Constitu
tional laic—Constitution of Criminal Courts.] 
—By s. 785 of the Criminal Code any person 
charged before a police magistrate in On
tario with an offence which might be tried 
at the (ieneral Sessions of the Peace, may, 
with his own consent, be tried by the magis
trate and sentenced, if convicted, to the same 
punishment as if tried at the General 
Sessions. By an amendment in 1900 
the provisions of this section were ex
tended to police and stipendiary magis
trates of cities and towns in other parts 
of Canada :—Held, that, though there are no 
Courts of General Sessions except in On
tario, the amending Act is not therefore in
operative, hut gives to a magistrate in any 
other province the jurisdiction created for 
Ontario by s. 785. Though the organization 
of Courts of criminal jurisdiction is within 
the exclusive powers of the legislature, the 
Parliament of Canada may impose upon ex
isting Courts or individuals the duty of 
administering the criminal law, and their 
action to that end need not be supplemented 
by provincial legislation. In re Vancini, 24 
C. L. T. 265, 34 S C. R. 621.
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Leave to appeal—Conviction for theft 
—Evidence for jury—Weight of evidence — 
conduct of c;is«. Hex v. Callaghan, 2 O. W.
R. 1141.

CRIMINAL PROCEDURE.

Sec Criminal Law.

CRIMINAL PROSECUTION

See IR'HEBB.

CROPS.

Destruction by fire — Railway Act, 
p. 203 — Liability of railway company — 
Sparks from engine—Marsh hay baled and 
piled at siding—Meaning of "crops”—Con- 
s ruction of statute — A oritur a tom* — 
Negligence—Contributory negligence. Fritter 
\ Fire Marquette Rut. Co., 12 O. W. It. 531, 
838.

Execution against tenant—Provision 
an to crops—Fights of Landlord—BiUe of 
Sale .1* t—Seizure of equitable interest.] — 
The claimant let to the execution debtor the 
farm on which the grain had been grown by 
an indenture reserving ns rent ” the share 
or portion of the whole crop which shall be 
grown upon the demised premises ns herein
after net forth." and the lease provided that 
the lessor might retain from the share of the 
crop that was to be delivered to the lessee a 
sufficient amount to cover taxes, and to repay 
advances and other indebtedness ; that the 
lessee immediately after threshing, should 
deliver the whole crop, excepting hay. in the 
name of the lessor, at an elevator to lie 
named by the lessor ; that nil crops of grain 
grown upon the suid premises should be and 
remain the absolute property of the lessor 
until all covenants, conditions, provisoes, and 
agreements therein contained should have 
been fully kept, performed and satisfied ; and 
that the lessor should deliver to the lessee 
two-thirds of the proceeds of the crop to be 
stored in the elevator, less any sum retained 
for taxes, advances, indebtedness or guar
anties previously mentioned. The grain in 
question had, until its seizure under the 
plaintiff's execution, remained on the farm 
in the possession of the lessee. The claim
ant claimed it as owner under the terms of 
the lease and not for rent :—Held, that the 
b-nse did not operate to prevent the lessee 
from ever having any property in the grain 
to lie grown.—2. That, even if the legal 
ownership of the grain was to he in the les- 
sor, it was still, as to two-thirds, held for 
the benefit of the lessee subject to the les
sor’s charges for taxes and advances, etc., 
and the lessee had an equitable interest in it, 
and the lessor's lien or charge would be void 
under the Rills of Sale and Chattel Mortgage 
Act. R. S. M. 1002. e. 11. s. .-tit. as being a 
charge upon crops to be grown in the future. 
—That the interest of the lessee in the 
grain, whether legal or only equitable, was

subject, under s. 182 of the County Courts 
Act, It. 8. M. 1002. c. .'IS. to seizure and sale 
under execution, and that the claimant's in
terest could noi prevail over that of the 
plaintiff. Campbell y. McKinnon. 23 C. I,. 
T. 234. 14 Man. L. It. 421.

Sale of growing; crop — Subsequent 
mortgage to third party—Bill* of Sale Ordin
ance—Change of possession—Conversion. | — 
The plaintiffs agreed to purchase certain 
lands from one K., who held under contract 
with C., the first mentioned contract con
taining a clause that the crop then growing 
•nul unharvested on the land should be the 
property of the purchasers. Kuhsequeiuly 
the plaintiffs acquired the interest of C. in 
the land. K. remained in possession, cut 
and harvested the crop, and mortgaged it 
to the defendants, who sold it, and applied 
the proceeds in payment of K.'s indebtedness 
to them. In an action for conversion K. 
swore that lie did not understand that he was 
selling the crop to the plaintiffs, but the 
whole arrangement was one by which the 
plaintiffs would get paid before his other 
creditors:—Hi Id. that the sale of the crop 
was void as against the defendants under the 
provisions of s. 1) of the Rills of Sale Ordin 
a nee (c. 43. C. O. 18981, not being followed 
by an actual and continued change of posses
sion. .l/iAm v. ltalcolvski, 1 Sask. L. U. 415. 
8 XV. L. B. 25.

Sale of growing hay—“ floods "—Sale 
of Goods Act. s. 2 — Implied warranty of 
title.]—Growing wild hay. when sold io a 
person who is to cut and remove it the same 
season, is “goods” within the meaning of 
paragraph (A) of s. 2 of the Sale of Goods 
Act, It. 8. M. 1902 v. 152. and there is, under 
s. 14 "of the Act, an implied warrant of title 
by the vendor of hay sold under such cir
cumstances. Marshall \. Green. 1 ('. 1*. 
I). 35, followed. Fredkin v. Glines, 18 Man. 
L. It. 249, 8 XX’. L. It. 587, 9 XV. L. It. 393.

Tilling and sowing —Harvesting.] — 
In a defence claiming the value of crops the 
defendant is not entitled at the same time 
to the cost of tilling and sowing and the 
cost of harvesting, and a claim for the lat
ter will lie set aside upon inscription in law. 
Désorincuu v. Bastien, 5 Que. V. It. 417.

CROSS-APPEAL.

See Appeal.

CROSS-DEMAND.

See Pleading.

CROSS-EXAMINATION.

See Affidavit—Practice.

CROSSINGS.

See Railways.
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CROWN.
1. Crown Lands, 1337.
2. Expropriation of Land, 1351. 

Negligence, 1358.
4. Public Works, 1364.
5. Timber Licenses, 1377.
6. Other Cases, 1378.

1. Crown Lands.

British Columbia Land Act—Holder 
of pre-emption record — Occupation—2Von- 
compliance with requirements of Act—Hear
ing by commissioner — Notice — Waiver— 
Secs. IS, Ilf, 15.1—The 30 days’ notice re
quired by s. 13 of the British Columbia Land 
Act is for the benefit of the pre-emption 
holder, who can waive it, wholly or in part, 
if he so desires ; and. if he does so. the 
Commissioner has jurisdiction to adjudicate 
and cancel the pre-emption record before the 
30 days have elapsed. And held, that the 
pre-emption holder had waived the notice by 
requesting the Commissioner to give an 
earlier hearing and by attending thereon 
with counsel without objection.—The pre
empt or obtained his record on the 8th Janu- 
ary, 1906, and waa on the land for the tiM 
time thereafter on the Oth March, staying 3 
days, lie was there again in March, but 
for no length of time. He next went upon 
it for 2 nights in May, and again in July— 
for how long did not appear. After that he 
was absent from the land continuously to 
the date of hearing, the 15th February, 
1010:—Held, that, in view’ of the spirit of 
all the sections of the Land Act dealing 
with pre-emptions, and especially ss. 14 and 
10, it was impossible to hold that the Com
missioner was wrung in finding that the pre
emption holder had not complied with the 
provisions of the Act as to occupation. Re 
Hotel wood (1010), 15 W. L. K. 52.

Charge on land created by home
steader before recommendation for 
patent — ** Transfer ” — Inoombronot - 
('hanic to secure debts—Sanction of minister 
—Absolute nullity—Construction of stututc 
—60 A (il l ict. c. 29, s. 5; R. S. V. (1906), 
c. 55. s. 142.]—On 0th August, 1004, the 
holder of rights of homestead and pre-emp
tion in Dominion lauds, in Manitoba, which 
had not then been patented or recommended 
for patent, assumed to “ Incumber, charge 
and create a lien’’ upon the lands ns security 
f"»' the payment of a debt by an instrument 
executed without the sanction of the Min
ister of the Interior :—Held, that the instru
ment was in effect a “ transfer ” and was 
absolutely null and void under the provisions 
of the Dominion Lands Act. American-Abell 
^o ^v. McMillan A Doig (1000), 10 W. L.

Affirmed 11 W. L. R. 185, 42 S. C. II. 377.

Contract for grant of public domain
—Preach of—Exchequer Court—Edition of 
rip**.]—The Exchequer Court of Canada has 

C.C.L.—13

jurisdiction in respect of a claim arising out 
of a contract to grant a portion of tin pub
lic domain made under the authority of an 
Act of I’nrliament.—2. Such a claim may be 
prosecuted by a petition of right.—3. Where 
the Court has jurisdiction in respect of the 
subject-matter of a petition of right, the peti
tion is not open to objection on the ground 
that a merely declaratory judgment or order 
is sought thereby. If, on the other hand, 
there is no jurisdiction, no such declaration 
should he made, ('lark v. The Queen, 1 Ex. 
C. R. 182, considered. Qu’Appelle, Long 
Luke A Saskatchewan Rw. A Steamboat Co. 
v. R., 21 C. L. T. 283, 7 Ex. C. It. 105.

Crown grant — Extent of—Evidence— 
Preliminary correspondence — Concluded 
agreement — Posstsxion — Intention—Fish
ing rights — Navigable rivers.] — 1. Where 
letters patent issue as a grant of land by the 
Crown, upon the application of the grantee, 
and after correspondence, disclosing a con
cluded agreement, the latter should be read 
into the letters patent. Evidence of the ap
plication and correspondence is therefore ad
missible to prove the extent of the grant, 
e.g., that a grant of land along a river was 
made with the right to fish in it.—2. Al
though possession cannot give a title by pre
scription to Crown lands, it may be relied 
upon and proved to establish the extent of a 
grant or conveyance of land by the Crown, 
and the intention of the contracting parties 
respecting an accessory right ; in this case, 
the right to fish.—3. Per Hall, J.—Rivers 
are navigable and floatable, and, as such, 
form part uf the publie domain, which are 
de facto used, or susceptible of being used, 
in their ordinary condition, by the public, as 
highways for trade and travel by naviga
tion, or for the transportation of timber 
afloat.—4. Also per Hall, J.—A grant by the 
Crown of land, along a non-navigable and 
non-tlontnble river (such as the river Moisie 
is proved in this case to be), conveys owner
ship of it to nidstream, usque ad medium 
filum aquœ. As a consequence, the grantee 
acquires, as riparian proprietor, the right to 
fish in the river opposite the land granted to 
him. Lcfaivrc v. At y.-Cen. for Que., 14 
Que. K. B. 115.

Crown grant—Person in occupation — 
Permission — Estoppel — Non-disclosure— 
Collateral proceedings.]—In an action to re
cover land, the plaintiffs relied upon a grant 
from the Crown dated the 14th March, 1801. 
The defendants limited their defence to a 
portion of the land claimed, and. as to that 
nortion, depended upon title acquired in 1893, 
from H., who entered as a servant of the 
plaintiffs, and, by their permission, erected a 
house on the land in 1890 .—Held, that the 
possession of II. was not sufficient to prevent 
the Crown from granting to the plaintiffs ; 
that H. having entered by the plaintiffs’ per
mission, both the defendants and II. were 
estopped from denying the plaintiffs’ title; 
that if the Crown was misled by the omis
sion of the plaintiffs to disclose in their peti
tion that the laud was in the occupation of 
IL, that objection could not be raised by a 
third party, in collateral proceedings, but 
must be raised in a proceeding to be taken
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before the Governor in council to have the 
grant vacated ; and that the case was not 
within the provisions of R. S. (5th series) 
c. i». and that the occupancy, being that of 
a person in possession by permission of the 
plaintiffs, did not require to be disclosed. 
Lakeview Mining Co. v. Moore, 30 N. S. R. 
333.

Crown grant—See La Roue Mining Co. 
v. Temiskaming d Nor. Ont. Rxo. Co., C. R. 
[1909] A. C. 347. Digested under Mines 
and Minerals.

Crown lands in New Brunswick—
Adverse possession for less than HO years— 
Grant by the Crown during adverse posses
sion valid—Rights of grantee—21 Jac. I. 
c. 74—Construction.]—In an action of eject
ment it appeared that the land belonged to 
the Grown, and was in peaceable possession 
of its grantee, the defendant, but that the 
plaintiff and his predecessors in title had 
enjoyed uninterrupted occupation thereof for 
a period of 56 years down to a date about 7 
years prior to date of action :—Held, that 
judgment was rightly entered for the defend
ant.—Occupation against the Crown for any 
period less than the 00 years required by the 
Nullum Tempos Act is of no avail against 
the title and legal possession of the Crown, 
and still less against its grantee in actual 
possession.—The Act 21 Jac. I. c. 14 only 
regulates procedure, and its effect is that if 
an information of intrusion is filed, and the 
Crown has been out of possession for 20 
years, the defendant is allowed to retain pos
session till the Crown 1ms established its 
title. Where no information has been filed, 
there is nothing to prevent the Crown or its 
grantee from making a peacable entry, and 
then holding possession by virtue of title.— 
Decisions by the Courts of New Brunswick 
ami Nova Scotia, to ih-' effect that when Un
crown has been out of actual possession for 
20 years it could not make a grant until it 
had first established its title by information 
of intrusion, overruled. Judgment in 24 C. 
L. T. 204. 34 S. C. R. 533, affirmed. Judg
ment in 30 N. B. R. 200, set aside. Emmcr- 
son v. Maddison, [1900] A. C. 509.

Crown mining leases—J/t'srcprcecnto- 
tion—Jurisdiction -- Discretion of Attorney- 
General— Land Titles Act—Conditions.] — 
Where an action was brought by the Attor
ney-General for the province to avoid mining 
leases of public lands as having been granted 
by the Crown through misrepresentation and 
fraud on the part of the defendants, and the 
latter set up in their defence matter attacking 
the plaintiff's status us suing not in the in
terest of the public, but at the private solici
tation of interested individuals :—Held, that 
this portion of the defence was objectionable 
and should be struck out, because the dis
cretion of the Attorney-General, ns represent
ing the Crown in the commencement and 
conduct of litigution, is not subject to in
vestigation or control by the Court.—A 
“ caution ” under the Land Titles Act, II. S. 
O. 1897 c. 138, amounts to no more than 
the notice of an adverse claim equivalent to 
a lis pendens, and expires by lapse of time, 
or otherwise us muy be directed by the Court 
in an action.—It does not form a blot on the 
title, and no pleading is necessary to have it

vacated.—Matter proper for petition of right 
cannot be set up by way of counterclaim. 
Attorney-General for Ontario v. Hargrave, 
11 O. L. R. 530, 7 O. W. R. 308, 455, 8 O. 
W. R. 127.

Dominion lands—License to cut timber 
—Royalties — If urn t timber — Payment by 
mistake — Rectification — Lapse of time— 
Counterclaim for trespass — Estoppel — 
Laches.]—The supplient held certain licenses 
from the Crown to cut timber on Dominion 
lands. Three of such licenses were issued 
on the 28th January, 1892, nnd each pro
vided for a royalty of 5 per cent, on the tim
ber cut thereunder. Another license was is
sued on the 8th August in the same year, 
and contained a provision that “ if the tim
ber he burnt then the royalty shall be 2Yj 
per cent, instead of 5 per cent.” The sup
pliant obtained other licenses containing 
similar provisions as to “ burnt timber.” 
The suppliant cut timber under such licenses, 
but, owing, ns he alleged, to mistake and in 
advertence, the returns furnished by him 
did not shew that a portion of the material 
cut was “ burnt timber.” Royalties having 
been paid upon the basis of there being no 
burned timber cut, the suppliant claimed in 
these proceedings a refund of one-half of 
such royalties as a fair deduction for burnt 
timber. During the time that the timber 
was cut and returns made, the suppliant was 
unable to read or write, and he asserted that 
he had not seen or been made aware of the 
provisions as to the royalty on burnt timber. 
Ilis bookkeeper and business manager testi
fied that he had not seen any timber regula
tions, and that he had never taken the trouble 
to read the suppliant's licenses. At the trial 
it appeared that no person's attention, either 
on behalf of the Crown or the suppliant, had 
been directed to the matter with a view of 
ascertaining or even estimating the quantity 
of burnt timber. Furthermore, at the time 
of the trial, there was no opportunity for 
scaling the quantity of burnt timber:—Held, 
that it was too late to open up the matter 
after action brought, and that the suppliant 
had not shewn circumstances that would 
make it inequitable for the Crown to retain 
the dues which the suppliant himself had re
turned as due and payable on the timber cut. 
—2. The Crown counterclaimed in the ac
tion for damages for timber cut by the sup
pliant in trespass on vacant Dominion lands, 
in effect claiming the difference between the 
royalty for which he was liable under his 
licenses and the dues he would have been 
liable for had the timber in question been 
cut under a permit to cut the same on Do
minion lands. To this the suppliant an
swered that the timber alleged to have been 
cut in trespass, if any, was included in the 
whole quantity of timber which the suppliant 
had returned as cut under his licenses, and 
that a royalty of 6 per cent, having been 
paid thereon to the Crown officers and ac
cepted by them, the Crown was estopped 
from setting up a larger claim -.—Held, that 
the Crown was not estopped by the laches 
of its officers from claiming as damages a 
larger sum than that already paid as royal
ties. Gcnelle v. R., 10 Ex. C. R. 427.

Free Grants and Homesteads Act—
Contract fur sale of free grant after issue of
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patent—Within 20 years from date of loca
tion—Wife party to negotiations but not to 
contract — Validity of contract — It. S. O. 
(1X97). e. 29, s. 20.]—Section 20 of the 
Free tirants and Homesteads Act, R. S. O. 
(1887), c. 21), provides that “no mortgag
or pledge of the land, or of any right or in
terest therein by the locatee after the issue 
of the patent, and within 20 years from the 
date of the location, and during the life-time 
of the wife of the locatee, shall be valid or of 
any effect, unless the same be by deed ii. 
which tile wife of the locatee is one of the 
grantors with her husband, nor unless such 
deed is duly executed 'by her.”—Where 
locatee and wife negotiated an exchange of 
their free grant, within 20 years after the 
issue of the patent, with defendant for other 
property, but wife failed to sign the contract, 
Riddell, J., held, that the contract was valid 
and could be enforced notwithstanding above 
section. Meek v. Parsons, ill O. R. 020, fol- 

liMUn InMn » 1910), 16 «». w 
B 166, i u w v 898

Free Grants and Homesteads Act—
Sale by patentee of mineral rights—Reserva
tion of mines and minerals by Crown—Can
cellation of reservation — Wife of patentee 
did not join in conveyance—Subsequent con
veyance of land in which wife joined to bar 
dower R. S. (). (1X97), c. 29, s. 20.]— 
Patentee of a free grunt from Crown executed 
an instrument in favour of plaintiff, called a 
mining lease and option. The Crown had re
served the mines and minerals in the original 
grant. Later, patentee sold and conveyed 
same lands to defendant by deed, the wife 
joining to bar dower. 8 Edw. VII. c. 17. 
s. 4 (3), cancelled all reservations by the 
Crown as to mines and minerals. Plaintiff 
brought action for possession :—Field, that 
R. H. O. (1807), c. 29, s. 20, which provides 
that " No alienation . . . <>f i ii«- land, or 
of any right or interest therein, by the locatee 
after the issue of the patent, and within 
twenty years from the date of the location, 
and during the lifetime of the wife, shall 
be valid or of any effect, unless the same be 
by deed in which the wife of rhe locatee is 
one of the grantors with her husband, nor 
unless such deed is duly executed by her," 
was a complete bar to plaintiff’s action, as 
nothing passed to him under his agreement. 
Action dismissed without costs. v.
Riley (1910), 16 O. W. It. «0.8, 1 O W. N. 
1049.

Holders of location ticket — Prior 
min in y rights—Privilege reserved—“ Proprie
tor of the soil”—Construction of statutes.] 
—The expression “ proprietor of the soil,” 
in s. 1441 of R. S. Q. 1888, as amended by 
55 & 56 V. c. 20, read in connection with 
s. 1209, R. S. Q. 1888, is not intended to 
designate the holder of a location ticket, and, 
consequently, persons holding Crown lands, 
merely as locatees, have no vested preferen
tial rights to grants from the Crown of the 
mining rights therein, under ss. 1440 and 
1441 of R. 8 Q. 1888, as amended by the 
Act to amend and consolidate the Mining 
Law, 55 & 50 V. c. 20 (Que.) Green v. 
Blackburn, 40 8. C. R. 047.

Homestead entry — Agreement to give 
mortgage — Patent.]—Ueld, that an agree

ment by a person who has made homestead 
entry for Dominion lands to give a mortgage 
on such lands is void if made before the issue 
of the certificate of recommendation for pat
ent. Watcrous Engine Works Co. V. 11’cover, 
8 W. I* It. 432. 1 Sask. L. It. 103.

Hydraulic mining lease — Breach of 
contract—Construction of leases and mining 
regulations—Right of lessees to be heard at 
a judicial investigation before Crouin could 
declare forfeiture and re-enter.]—The two 
defendant companies held leases, under the 
Crown, of hydraulic mining locations in the 
Yukon, with exclusive rights under certain 
conditions of taking all metals. The Min
ister of the Interior, purporting to act under 
powers provided in their lenses, gave notice 
to the companies that their leases were void 
ns they had failed to expend $5.000 in the 
efficient work tig of their rights granted 
by their leasts, and claimed to re-enter 
possession on the ground that the com
panies had not provided sufficient hy
draulic or other machinery to permit of 
the working of their rights conferred :—Held, 
that while the Hydraulic Mining Regulations 
of 3rd December. 1898, provided that the 
Minister of the Interior was to be the “ sole 
and final judge ” of the fact of default by the 
lessees, yet the power to cancel their leases 
should not be exercised by the Crown with
out first holding an investigation of a judicial 
character and giving all parties interested an 
opportunity of being heard in respect to the 
matters alleged against them. Judgment of 
the Supreme Court of Canada, 40 S. C. It. 
281. 294. confirmed, judgment of the Exche
quer Court of Canada (Rurbidge. J.), dis
charged. Rct v. Bonanza Creek Hyd. Con.; 
Rex v. Klondyke Gov. Con. C. It., [19081 
A. C. 297.

Land Purchase Act, P. E. I.—Action 
to set aside conveyance of land obtained 
from Commissioner of Public Lands—Misre
presentation or misstatement—Commissioner 
an officer of Crown—Remedy by scire facias 
or petition of right. Dobson v. IFAifc (P. E. 
I.), « E. L. R. 144.

Lease —1 Voter power from canal—Tern- 
pororp stoppage- Compensation—Total stop
page—Measure of damages—Loss of profits.] 
—A mill was operated by water power taken 
from the surplus water of the Galops canal, 
under a lease from the Crown. The lease 
provided that in case of a temporary stop
page of the supply caused by repairs or 
alterations in the canal, the lessee would 
not be entitled to compensation unless the 
same continued for 0 months, and then only 
to an abatement of rent :—Held, Idinglon, J., 
dubitante, that a stoppage of the supply for 
two whole seasons, necessarily and bona fide 
caused by alterations in the canal, was a 
temporary stoppage under this provision.— 
The lease also provided that in case the flow 
of surplus water should at any time be re
quired for the use of the canal, or for any 
public purpose whatever, the Crown could, 
on giving notice to the lessee, cancel the 
lease, in which case the lessee >. "Id be en
titled to be paid the value of all buildings 
and fixtures thereon belonging to him, with 
10 per cent, added thereto. The Crown un
watered the canal in order to execute works
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for it* enlargement and improvement, con
templating at the time only n temporary stop
page of the supply of water to the lessee, but 
afterwards changes were made in the pro
posed work, which caused a total stoppage, 
and the lessee, by petition of right, claimed 
damages: — Held, Girouard, J.. dissenting, 
that, as the Crown had not given notice of 
an intention to cancel the lease, the lessee 
was not entitled to the damages provided for 
in case of cancellation:—Held, also, that the 
lessee was not entitled to damages for loss of 
profits during the time his mill was idle 
owing to the water being out of the canal.— 
Judgment of the Court below, 25 C. L. T. 
83, It Ex. C. It. 287. affirmed; Girouard and 
Idington. JJ., dissenting. Heath v. It., 20 C. 
L. T. 240, 3, S. C. It. 259.

Lease for subaqueous mining; —
Hreaeh of contrait—Grant of tame area for 
placer mining—Liability of Crown—Damage! 
—Practice.]—The Crown by indenture dated 
23rd March, 1898, leased unto the petitioner 
for 20 years, the exclusive right and privi
lege of taking and extracting by subaqueous 
mining anil dredging, all royal and base 
metals other than coal, to be found within a 
certain defined area on Dominion Creek, in 
the Yukon Territory. Subsequent to the 
granting of this lease, and while the same 
was in full force, the Crown, through the 
(.old Commissioner at Dawson, granted to 
free miners the some area covered by said 
petitioner’s lease as placer mining claims, 
and placed these free miners in possession of 
the said area .—Held, that the petitioner had 
suffered sufficient Injury by reason of the 
subsequent grants to support a petition of 
right against the Crown for damages. Judg
ment of the Supreme Court of Canada. 38 S. 
C. R. 542, affirmed, judgment of the Exche
quer Court of Canada (Burbidge, J.), 10 
Ex. C. R. 390, discharged. McLean v. Rex, 
C. It.. [1908] A. C. 232.

Lease of—Building erected by lessee— 
Interference with right of access to canal— 
Action—Parties. Slater v. Dominion Supply 
Co., 3 O. W. R. 254.

Lien — Dominion Landt Act Amendment, 
1897—ltegi!try la iru—En trie»—Costs.] —Un- 
der s. 18 of (10 A (il V. c. 29, amending 
the Ifominion Lands Act, unless the Registrar 
makes the necessary entries respecting the 
Indebtedness of the patentee there referred 
to “in the proper register or other record 
book in his office," no charge or lien will be 
created on the land comprised in the patent 
for such indebtedness. A docket or note book 
in which the Registrar kept a record of 
appli'-atlons under the Real Property Act re
ceived and examined by him, is not to be eon- 
sidered “ the proper register or record book ” 
In which to make the necessary entries, which 
should have been made in the abstract book 
kept under the Registry Act, as the patent 
had been registered under the old system of 
registration. Under Rule 277 of the Queen's 
Bench Act, 1895, costs will be given against 
the Crown when it fails in proceedings taken 
by way of caveat anil petition under the Real 
Property Act. Regina v. Fawcett, 20 C. L. 
T. 287, 13 Man. L. R. 205.

Location ticket—Conditions—Non-ful
filment—Cancellation — Prescription.]—Un

der the terms of a sale from the Crown in 
1857, the grantee was obliged to perform all 
the obligations contained in ordinary loca
tion tickets, aud without residence and clear
ance u|K>n the lot the grantee could not be
come the incommutable owner nor acquire let
ters patent. 2. Prescription does not run 
against the Crown, which always has the 
right to cancel a location ticket. Kealy v. 
Regan, 23 Que. S. C. 305.

Military reserve — Order in council— 
License to use at public park—Lease of part 
of park for industrial purposes—Mistake — 
Evidence—Priorities — If a iter — ltrea,eh of 
trust—Ordnance lands— R. S. C. 1886, s. 55.] 
—On the 8th of June, 1887, a portion of land 
near the City of Vancouver, and known as 
Stanley Park, was handed over to the muni
cipality for an indefinite period for use ns a 
public park. The land, which had been an 
Imperial military reserve, had been trans
ferred to the Dominion on the 7th of March, 
1884. The city’s petition, presented in 188(1 
to the Dominion, asked for “that portion of 
land (described as within the city limits) 
known aa the Dominion Government military 
reserve near the First Narrows . . .
bounded on the west by English Bay and on 
the east by Burrard Inlet." Adjacent to the 
peninsula known as Stanley Park, and within 
Vancouver harbor, is a small Island, and there 
was some evidence that at certain stages of 
the tide during the year, there was bare 
land between the island and the peninsula. 
Shortly prior to the 8th of June above men
tioned, the city's boundaries, by an amend
ment to the charter, were stated so as to 
extend down to low water mark. It was con
tended for the city that this made the island 
a portion of the park. But in all charts and 
maps the land was shewn as an island. The 
city assumed to use the island as a portion 
of the park and built out to it a foot-bridge, 
which afterwards was allowed to fall into dis
use and decay. Plaintiffs’ predecessor, in 
1898, applied for a lease of the island, and 
although the city was notified of such applica
tion, no reply was given until when, in 
February, 18!»9, an order was passed authoris
ing the Minister of Militia to grant a lease for 
25 years, the city protested and asserted a 
right to possession of the island under tin- 
terms of the order of the 8th of June, 1887. 
A question then arose between the Province 
and the Dominion ns to the ownership of 
the island (see (1901), 8 B. C. R. 242; 
(19041. 11 B. C. It. 258; 1191X1] A. C. 662), 
resulting in favour of the Dominion. In 
consequence, the city opened negotiations with 
the Dominion for a lease of Stanley Park, 
and sought to have Headman’s Island speci
fically Included In such lease. Eventually a 
lease was executed of "all that portion of the 
City of Vancouver (and the foreshore adja
cent thereto, bounded by the western limit 
of district lot 185, group 1, New Westmins
ter District, as shewn on the official plan 
thereof filed in the Land Registry office at 
Vancouver) and the low water mark of the 
waters of Burrard Inlet, the First Narrows 
and English Bay, and being all that peninsula 
lying to the west ami north of said district 
lot 185, known as “ Stanley Park.’ ’’ The 
lease was also "subject, until their determin
ation, ro any existing leases of portions of 
said land.’’ Two small portions of Stanley
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Park were leased to athletic clubs:—Held, 
that, in all the circumstances, the city’s lease 
granted in 1008 embraced only the portion of 
the reserve set out in the peninsula.—Held, 
also, that the plaintiffs’ lease was a valid 
one. Judgment of Morrison, J., 13 W. L. It. 
7B, reversed, Vancouver Lumber Co. v. City 
of Vancouver, 15 H. C. R. 432, 15 W. L. R. 
460.

Military reserve—Provincial or federal 
domain — Recitals in private AcM.] — The 
statement in the Vancouver Incorporation 
Acts, which are private in their nature, that 
certain land is a “ Government Military Re
serve,” is not conclusive on the Crown in 
right of the Province :—Held, on the facts, 
that it was not shewn that Deadman's Island 
was a military reserve called into existence 
by properly constituted authority, and, there
fore, that it belongs to the Province and not 
to the Dominion. Remarks as to the powers 
of I lie Governor of British Columbia in 1858, 
and ns to what constituted a “reserve.” At
torney-U encrai for British Columbia V. Lud- 
gate, 8 B. C. R. 242-

Military reserve — 'I it le of the Dominion 
—Transfer by Imperial Government—British 
\orth America Act, 1867, ss. 108, 117.]—The 
land in suit, called Deadman's Island, was 
de facto a “ reserve ” by the Government of 
British Columbia under paragraph 3 of the 
Proclamation of 185», and according to the 
i \ iii' iv.' a militai» rew rve : //- /-/. that it 
remained Imperial property at the time 
of the British North America Act, 1867, and 
was transferred to the Dominion by special 
gram dated the 27th March, 1884. It did 
not. therefore, fall to the colony in virtue of 
s. 117 of the Act, nor to the Dominion in 
virtue of s. 108. Judgment in Attorney-Gen
eral v. Ludgatc, 11 B. C. R. 258, affirmed. 
Attorney-General for British Columbia V. 
Attorney-General for Canajda, [1000] A. C. 
552.

Mining leases — Action by Attorney- 
General t" cancel Improvidence Misrepre
sentation»—Affidavit us to discovery — Un
truth of—Evidence—Land Titles Act—Costs 
—Compensation for improvements—Notice— 
Questions of fact—Appeal—Duty of Appellate 
Court. Attorney-Gem ral for Ontario v. Hur- 
yravt, 8 O. W. R. 127, 10 O. W. R. 31».

Mortgage of homestead before re
commendation for patent—Invalidity— 
Land Titles Act—Construction of statutes— 
•Subsequent legislation.]—Held, that a mort
gage of land, acquired by homestead entry 
under i,. Dominion Lands Act, before the 
issue of pa at or of the certificate of recom
mendation, is absolutely void.—A subsequent 
Act of Parliament ought not to be used to 
put a construction on previous legislation, un
less such Act by clear and express language 
indicates that it was the intention of the 
legislature to put a construction on such pre
vious legislation. Turk v. Long, 7 W. L. R. 
30». 1 Sask. I* R. 31.

Ownership in right of province of 
floatable and navigable rivers—C. C.
L. C, Arts, 400, 2213, 2242. Attorney-Gen
eral for (Quebec v. McManamy, 3 E. L. R. 179.

Patent — Construction — Erroneous de
scription—Description to accord with grants 
of other parcels—Occupancy under French 
title.]—Under a patent from the Crown a 
panel of la ml. forming part of a large block 
originally held under what is known ns the 
French title, was granted to the defendant's 
grantor, with the express condition that the 
patent must be consistent with the patents of 
other portions of the block. The description 
of tin- land in the patent was erroneous, 
which was apparent from the other patents 
and the registered and unregistered plans, 
and hud the effect of including land to which 
the plaintiff had a good title derivable from 
such French title, and with which possession 
had gone. In an action of trespass against 
the defendant for pulling down the plaintiff’s 
fence, nml for a déclarai ion ns to his boundar
ies:—Held, that the patent must be read as 
only including the land according to the pro
per description thereof, and would not include 
the portion in question; but, even if it were 
otherwise, it could not be made use of to 
displace the title of the plaintiff, whose bene
ficial ownership was derivable through the 
French title. The occupancy of lands under 
the French title, and the rights vested in such 
occupants by virtue of the Imperial Acts 14 
Geo. III. c. 83. s. 8. and 31 Geo. III. c. 31, 
s. 33, considered and commented on. Dru- 
lard \. Welsh, liu l.. R. i^7. 7 O. W. It. 575. 
An appeal by the defendant from above de
cision was allowed by the Court of Appeal, 
upon the ground that the plaintiff had failed 
to prove his ownership either by shewing a 
paper title or title by possession. Drulard 
X. u -.1 o W. B. 4M, lin !.. R. -"-I.

Patent — Revocation—Procedure—Inci
dental claim—Seirc faciajt.]—Where a party 
does not demand in a general and absolute 
manner the nullity of revocation of letters 
patent, but demands it only in an incidental 
mapner, and as against himself only, it is not 
imperative to proceed by way of scire facias, 
shuwinigan Carbide Co. v. Wilson, 8 Que. 
P. It. 61.

Patent — Locatee—Improvements—As
certainment of amount payable for — Crown 
Lands Department.]—On an application be
ing made for the patent to certain lands, a 
claim was made by the defendant, who had 
married the widow of the locatee and had 
improved the land, to be allowed the value 
of such improvements, whereupon the Com
missioner of Crown Lands directed that before 
the patent issued the amount, if any, pay
able to the defendant for his improvements 
and work on the land, after proper deduc
tions, should be ascertained. A consent judg
ment was obtained referring it to the Master 
to inquire and report as to what sum, if 
any, the defendant was entitled to for per
manent improvements and work done upon 
the land ; for maintenance of the family of 
the locatee, and for any advances made to 
the family, after making all proper deduc
tions :—Held, tint, as the consent judgment 
was silent ns to the principle to be applied 
in ascertaining the amount payable to the 
defendant for the improvements the proper 
mode, having regard to the object of the 
Crown Lands Department, was to award such 
sum ns in foro eonsdentia; the defendant 
ought to receive. Highland V. Sherry. 21 C. 
L. T. 116, 82 O. It. 371.
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Patent — Revocation—Fowcrs of Com
missioner of Land» — Scire facias.] — The 
power to annul letters patent belongs to Ihe 
Superior Court only, and not to the Com
missioner of Lands, who has no power to cor
rect errors which have crept in, in the pre
paration of such letters, when there is no 
adverse contention. 2. The legal way to pro
ceed to have nullified the action of the Com
missioner in revoking letters patent in order 
to make a grant to another, is by scire facia». 
Regina v. Adams. 18 Que. 8. C. 520. (Re
versed by the Court of Queen's Bench, but 
restored hv the Supreme Court of Canada). 
11 Que. K. B. 56, 21 C. L. T. 328, 31 S. C. 
R. 220.

Patent demising Crown land—Dero
gation from previous grant — Description— 
Bed of river—Cancellation of Crown lease. 
Kilgour v. Town of Fort Arthur, 10 O. W. 
R. 841.

Patent for land — Action to repeal— 
Affidavit — Concealment of improvements — 
Burden of proof—Costs. Hailey v. DuCail- 
land. 6 O. W. R. 506.

Patent for mining land — Action for 
trespass—Counterclaim to set aside patent— 
Issue by error or improvidence—Repeal of 
patent — Scire facias — Review of legisla
tion — Rule 241 — Jurisdiction of High 
Court—Fiat of Attorney-General — Certifi
cate of title—Land Titles Act — Bona fide 
purchase for value without notice—Caution— 
Registration. Fa,rah v. Bailey, 10 O. W. R. 
252.

Patent for mining land—Trespass—
Counterclaim to set aside patent for fraud, 
error, or improvidence—Jurisdiction of High 
Court—Forties—Attorney-fSeneraJ — Fiat — 
Con. Rule 2'jl—Land Titles Act—Bona fide 
purchaser for value without notice—Injunc
tion—Damages.]—In all cases of patents for 
lands issued through fraud or in error or hn- 
providence, the High Court has power, under 
ss. 41 and 42 of the Judicature Act, notwith
standing the repeal and non-re-enactment in 
terms of s. 20 of It. 8. O. 1877 c. 23, in an ac
tion instituted in respect of such lands situate 
within its jurisdiction, to declare such pat
ents to be void ; and this remedy may be ac
corded in an action by a private individual, 
to which the Attorney-General may or may 
not be a party, but to the institution of which 
his consent is not necessary. The operation 
of Con. Rule 241 may properly be confined to 
cases in which it may be necessary jto resort 
for remedy to a writ of scire facias.—In an 
action to restrain the defendants from tres
passing or mining upon or removing ore from 
n small parcel of land in a mining district, 
the defendants disputed the plaintiffs' title 
and asserted title in themselves ns assignees 
of the mining claim of one C., comprising the 
parcel in dispute. The defendants also coun
terclaimed, alleging inadvertence, omission, or 
mistake, and claiming a declaration that the 
letters patent obtained by the plaintiffs did 
not give them the title to the parcel in dis
pute, or that, if they did, the letters patent 
should be repealed, in so far as the parcel 
in question was concerned, and an injunction 
and damages :—Held, that the matter set up 
by the defendants in their counterclaim would

properly form the subject of an action which 
might have been instituted by the defendants, 
without obtaining the Attorney-General’s fiat 
or his consent in any other form, in respect of 
the patent for land granted by the Crown 
to the plaintiffs ; and, in that being so. the 
counterclaim was maintainable in this action, 
without the necessity of adding the Attorney- 
General as a party or of obtaining his fiat 
or "consent :—Held, however, upon the evi
dence, that the plaintiff E., who acquired the 
interests of the original plaintiffs in the land 
in question pendente life, did so for value and 
without notice of the action or counterclaim, 
and therefore having regard to the provisions 
of the Land Titles Act. under which the 
plaintiffs' title was registered, the plaintiff 
E. was in the position of a registered pur
chaser for valuable consideration without no
tice, and the relief sought by the counter
claim could not be granted as against him ; 
the right to an injunction followed upon his 
ownership of the land ; but neither he nor 
his co-plaintiffs were entitled to damages. 
Farah v. Qlen Lake Mining Co., 17 O. L. R. 
1, 11 O. W. R. 1020.

Pre-emption — Laches—Abandonment— 
Petition of right—Contract of Crown with 
pre-emptor. Cartwright v. R. (B.C.), 1 W. 
L. It. 82, 103, 3 W. L. R. 47.

Prescription—Forty invoking prescrip
tion by his own possession and that of anter
ior possessors—Grant of land by the Crown 
as a town site—Fart that becomes unfit or 
less for the purpose—Reversion.]—A party 
who claims a title to property by thirty years’ 
prescription can rely only on his own pus- 
session or on his own and that of anterior 
possessors from whom he holds a valid title to 
the property in the nature of a demise. When 
a piece of laud is set apart or granted by 
the Crown as a site for a town, any part of it 
that becomes unfit or useless for the purpose 
(e.g., by submersion) reverts to the Crown. 
Judgment of the Court of King's Bench for 
Quebec (1(5 Que. K. B. 1421, affirmed, judg
ment of L’IIon. Gagné, J.C.8. (30 Que. S. 
C. 203), set aside Price v. Chicoutimi Fulp 
Co., C. R. [19091 A. C. 369, 19 Que. K. B.

Property may be extra commereinm
os forming part of the public domain of the 
Crown, artificially and by destination only, 
and when such destination is changed it falls 
into the private domain and is intra commer- 
cium. Montreal Harbour Commissioners v. 
Record Foundry ( 1909), 38 Que. 8. C. 161.

Reservation of timber in grant of 
land—Mortgage by patentee — Subsequent 
order in council rescinding reservation—Effect 
as to rights of mortgagee in timber—Accre
tion—Estoppel.]—A grant of land issued pur
suant to ss. 14 and ID of the Dominion Land 
Regulations (o. 100, Consolidated Orders in 
Council) contained, inter alia, a reservation 
to the Crown or its agents of all merchantable 
timber. Subsequently an order in council was 
passed cancelling such reservation and de- 
claring that all person» who had recelvi 
homestead entries for lands similarly granted 
should bv entitled to the timber on their 
homesteads free of dues. The owner, M., sold 
the timber to the defendimts, J. and C., who
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in turn transferred their interest to the de
fendant 8. M.'s mortgagees claiming under a 
mortgage of the 5th August, 1893, brought an 
action for an injunction and damages for tres
pass : — Held. (Martin, J.. dissenting), re
versing the judgment of Duff, J„ 3 W. L. It. 
154, that the cancellation operated either ns 
an extinguishment of the reserve, or a grant 
of the right in gross to the owner of the 
land ; that the owner thereby became pos
sessed of both the land and the profit which 
issued out of it, the profit becoming extinct 
and falling into the inheritance. That the re
serve mentioned in the Crown grant was 
merely a license to enter and cut the timber, 
and was not a reservation such as that in 
Stanley v. White. 14 East 322, 343. Mac 
Crimmon v. Smith, 12 B. C. II. 377, 3 W. L. 
R. 154.

Right of way over—Easement — Pre- 
s<riptinn—Possession—Predecessors in title.] 
—The provisions of C. S. U. C. c. 88, ss. 
37, 40, and 44, were in force at the time of 
Confederation, and have not been repealed by 
the Parliament of Canada. Such provisions 
affect the right of the Crown as represented 
by the Government of Canada. 2. Under such 
provisions, where one enjoys an easement as 
against the Crown and over Crown property 
within the limits of some town or township, 
or other parcel or tract of land duly surveyed 
and laid out by proper authority in Ontario, 
for a period of twenty years, he thereby estab
lishes a right by prescription in sucli ease
ment; and If tlu> Crown interferes with the 
enjoyment of it by expropriation proceedings 
the owner is entitled to compensation. 3. 
To establish the easement by prescription 
it is not necessary to shew that the present 
owner was in undisturbed possession for the 
full twenty years; but the undisturbed pos
session of his predecessors in title may be 
invoked in order to complete the term of pre
scription. McGee v. R., 22 C. L. T 87, 7 
Ex. C. R. SOD.

Road reservation — Expropriation by 
the toirn—Subsequent grant to individual — 
Fraudulent concealment — Cancellation—Jur
isdiction of Court—Construction of statutes.] 
—The defendant, in making application for 
a grant of land from the Crown, represented 
that the land applied for was “near” the 
town of Sydney, when in fact it was in that 
town; also that the land was “unoccupied 
and unimproved," when in truth, to the de
fendant’s knowledge, it was then in the oc
cupation of the Dominion Steel Co., being a 
part of land which had been expropriated by 
the town and conveyed to the company for 
use in connection with their works, and was 
a portion of what was known ns the “ Corn
ish town road," being land reserved by the 
Crown many years previously for the pur
pose of a public road or highway, but which 
had never been used and was wider than 
was required for the purpose, and out of 
which some grants lmd been made. Ity the 
provisions of the Towns Incorporation Act, 
It. 8. N. 8. c. 71, a. 170, all public streets, 
roads, highways, Ac., were vested absolutely 
in the town, and the town council was given 
full control over the same :—Held, that the 
Crown having been induced by false sugges
tions and fraudulent concealment to make a 
grant which it would not have made if the

Crown officers had been properly informed, 
the grant must be set aside ; that the statute 
was not to be construed ns not applying to 
tin road In question merely because It had 
not been used or was wider than was required ; 
that the grant was one which the Court had 
jurisdiction to vacate; and that authority on 
the part of the town to expropriate the land 
in question, if the Act (1899 c. 84), did not 
apply to Crown land, was supplied by the 
Act ratifying and confirming the expropria
tion proceedings (1900. c. GO). Atty.-Gen. 
for V. S. V. MeGotcan. 37 N. 8. R. 35. 24 
C. L. T. 130.

Sale—Timber lease—Renewal of, subse
quent to Crown grant.]—The plaintiff ob
tained a Crown grant to certain lands, for 
the timber on which a lease for 21 years had 
been previously given. The grant from the 
Crown was silent as to the timber lease. 
At a date subsequent to the said grant, the 
timber lease had to be surrendered for re
newal under the provisions of the Land Act : 
—Held, that the rights given the grantee under 
his Crown grant were subject to the exist
ing timber lease and that the lessees did not 
lose their priority by taking a renewal under 
the Act. Brohm v. H. C. Mills, Timber d 
Trading Co., 13 B. C. R. 123.

Sqnatter—Grant—Purchaser for value— 
Priorities—Notice — Registry Act — Instru
ment improperly registered,]—A squatter upon 
Crown land, which he had partly cleared, 
and upon which he had built a house, gave 
a registered mortgage of it in 1874 for 
value, and in 1881 conveyed the equity of 
redemption by registered deed to the mort* 
gagee, remaining In occupation of the land 
as tenant. In 1898 a son of the squatter, 
having no knowledge of the mortgage or 
deed, or that his father occupied the land as 
tenant, obtained a grant of the land from the 
Crown :—Held, that he should not be declared 
a trustee of the land for the purchaser from 
the father:—Semble, that s. G9 of the Regis
try Act, 67 V. c. 90 (C. s. 1906, c. 151, ■. 
60), by which it is provided that “the re
gistration of any instrument under this Act 
shall constitute notice of the instrument 
to all persons claiming any interest in the 
lands subsequent to such registration, “ does 
not apply to an instrument not properly on 
the registry, such ns a conveyance of Crown 
land by a squatter. Robin, Collas d Co. V. 
Thcnault, 25 C. L. T. 08, 3 N. B. Eq. 14.

Squatter — Settler—Rights of—Railway 
belt—Vancouver Island Settlers’ Rights Act, 
1904—Construction—Expropriation — Com
pensation—Powers of Provincial Legislature 
—Timber—Mines and minerals. Esquimalt 
mill Nanaimo R*0. Co, V. McGregor (B.O.), 
2 W. L. It. 530.

Subsidy — Grant—Construction of sta
tute—Mines and minerals — Reservation — 
Dominion Lands Ad.]—Held, that the appel
lant railway company, being entitled under 53 
V. c. 4 (D.), and an order in council .unde 
in pursuance thereof, to grants of Dominion 
lands as a subsidy iu aid of the construction 
of their railway, were entitled to them with
out any reservation by the Crown1 of mines 
and minerals except gold and silver. The 
Dominion Lands Act, 1880, and the Régula-
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tiens of 1889 thereunder, which prescribe a 
reservation to that effect, do not apply. They 
relate only to the sale of Dominion lands and 
to the settlements, u*e, and occupation thereof. 
The grants in question were not by way 
of sale. Judgments in 8 Ex. C. 83, 33 S. C. 
It. (573. reversed. Cajgary A Edmonton Ric. 
Co. v. Err. [100*1 A. C. 7»ft.

Swamp lands— Transfer to province— 
Const ruction of statute—Order in council.] 
—By s, 1 of 48 & 49 V. c. 50 (D.). sub
sequently re-enacted by R. 8. C. e. 47, s. 4, it 
was provided that all Crown lands which may 
be shewn to the satisfaction of the Dominion 
(iovernnient to be swamp lands shall be 
transferred to the province and enure wholly 
to its benefit and uses :—Held, that by its 
true construction the section did not operate 
an immediate transfer to the province of any 
swamp lands or of the profits arising there
from. but only from the date of the order 
in council, made after survey and selection 
as prescribed by the Act directing that the 
selected lands be vested in the province. 
Down to that date the profits resulting from 
the transferred lands belonged to the Domin
ion. Judgment in 34 8. C. II. 287. 24 (’. L. 
T. 1(13. and 8 Ex. R. 337, affirmed A tty.- 
tien, lor Man. v. Atty.-Ocn. for Can., [1904] 
A. C. 709.

Timber licenses—Prior grant of land— 
Retroactivity.] — Lots granted or located 
prior to the date of a license to cut timber 
under Art. 1309, R. 8. Q., are exempt from 
the rights conferred by such license.—2. Li
censes to cut timber on Crown lands are not 
retroactive as against prior grantees of said 
lands. Price v. Delisle, 21 Que. S. C. 411.

Timber licenses—.Sale» by local agent— 
Location ticket — Suspensive condition — 
Title to lands.] — During the term of a 
license to cut timber on ungranted lands of 
tii> province of Quebec, the local Crown 
lands agent made a sale of a part of the 
lands covered by the license, and issued loca
tion tickets or licenses of occupation thereof 
under the provisions of Arts 12(59 et seq., 
R. S. Q., respecting the sale of Crown lands. 
Subsequently the timber license was renewed, 
but at the time the renewal license was issued 
there had not been any express approval by 
the commissioner of Crown lands of the 
sales so made by the local agent, as provided 
in Art. 1209, R. 8. Q. : — Held, affirming 
the judgment appealed from, Taschereau and 
Davies, JJ., dissenting, that the approval 
required by Art. 12(59, R. S. Q., was not a 
suspensive condition, the fulfilment of which 
would have retroactive effect from the date 
when the sales by the local agent were made, 
and that, at the time of the issue of the 
renewal license, the lands in question were 
still ungranted lands of the Crown for which 
the timber license had been validly issued. 
Leblanc v. Hobitaille, 22 C. L. T. 78. 31 8. 
C. R. 582.

2. Expropriation of Land.

Actual value — Compulsory taking — 
Compensation.] — In expropriation cases, 
where the actual value of lands can be closely 
and accurately determined, a sum equivalent

to ten per cent, of such actual value should 
be added thereto for the compulsory taking; 
but where that cannot be- done, and where 
the price allowed is liberal and generous, 
nothing should be added for the compulsory 
taking. Symonds v. Ret, 8 Ex. C. R. 319.

Compensation—Damages for injury to 
adjoining lands — Amount of judgment of 
Exchequer Court — Appeal to Supreme 
Cour#.]—Information in the Exchequer Court 
for a declaration that certain lands taken 
for the Trent ('anal were vested in Her Ma
jesty, and that the sum of $(5,8(50 tendered to 
the defendant was sufficient compensation for 
the lauds taken and for damages to adjoin
ing lands. The amount tendered was made 
up ni $8,860 top iIn- lauds taken and $8,000 
for damages. The valuators on whose report 
the tender was made put the value of the 
laud at $200 per acre. This was accepted 
by the Judge of the Exchequer Court, but, 
upon conflicting evidence, “lie increased the 
amount for damages to $10,250. The Crown 
appealed on the ground that the damages 
were excessive :—Held, (.Wynne and flirou- 
nrd, JJ., dissenting, that, ns it did not appear 
from the evidence that there was error in 
the judgment appealed from, the Supreme 
Court would not interfere. R. v. Armour, 
31 8. C. R. 490.

Compensation — Leasehold interest — 
Measure of damages.]—The suppliants were 
lessees of certain land and premises expro
priated for the Intercolonial Railway. The 
premises had been fitted up and were used 
by them for the purpose of their business 
as coal merchants. By the terms of the 
lease under which they were in possession, 
the term for which they held could at any 
time be determined by the lessors by giving 
six months’ notice in writing, in which event 
the suppliants were to be paid $2,500 for 
the improvements they had made : — Held, 
that tii" measure <>f compensation to be paid 
to the suppliants was the value, at the time 
of the expropriations, of their leasehold in
terest in the lands and premises. Apart 
from the sum payable for improvements there 
was no direct evidence to shew what the value 
Was. But it appeared that the suppliants 
had procured other premises in which to 
carry on their business, and that in doing so 
they had of necessity been at some loss, 
and that the cost of carrying on their busi- 
ni '- had been Increased. The amount of 
the loss and of increased cost of carrying on 
Imsinesn during the six months succeeding 
the expropriation proceedings was, in addi
tion to the sum mentioned, taken to repre
sent the value to them, or to any person 
in a like position, of their interest in the 
premises. The suppliants also contended 
that, if they had not been disturbed in their 
possession, they could have Increased their 
business, and su have made additional pro
fits, and they claimed compensation for the 
loss of such profits, but this claim was not 
allowed. Gibbon v. H., 20 C. L. T. 434. U 
Ex. C. R. 430.

Contract — Restriction — Easement — 
Enforcement in equity.]—The defendant was 
track master on the Pictou branch of the 
Intercolonial Railway, aud committed the 
acts complained of in this action under in-
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•tructlons from (he department of railways, 
and justified under the Crown, which had be
come the owner of the land in question, by 
expropriation. The predecessor in title of 
the Crown hod sold part of a lot of land to 
the predecessor in title of the plaintiff, and 
at the some time entered into an agreement 
with the purchaser that an adjoining plot of 
land should never be thereafter sold, but left 
for the common benefit of both parties and 
their successors:—Held, following McLean v. 
McKay, L. R. 5 P. C. 327, that the agree
ment constituted a restriction imposed upon 
the estate of the Crown in favour of the 
estate of the plaintiff, enforceable in equity 
by the latter.—The land expropriated by the 
Crown being the servient tenement, and that 
of the plaintiff the dominant tenement, no
thing passed to the Crown except the land 
described in the expropriation documents. 
MeLcan v. Gray, 40 N. 8. R. 111.

Damage to remaining land — A eeess 
— Undertaking — Right uf way — Future 
damages — Agreement—Increased value.]— 
The defendants owned a certain property, 
a portion of which was taken by the Crown 
for the purpose of n canal. Access fo the 
remaining portion of the defendants' land 
was cut off by the canal, but the Crown, un
der 52 V. c. 38, s. 3, filed an undertaking to 
build and maintain a suitable road across 
its property for the use of the defendants. 
The evidence shewed that the effect of this 
road would be to do a way with all future 
damage arising from deprivation of access; 
and the Court assessed the damages for 
past deprivation only. — 2. It having been 
agreed between the parties in this case that 
the question of damages which might arise 
in the future from any flooding of the de
fendants’ lands should not be dealt with in 
the present action, the Court took cognizance 
of such agreement in pronouncing judgment. 
—3. In respect to the lands taken, the Court 
declined to assess compensation based upon 
the consideration that the lands were of more 
value to the Crown than they wore to the 
defendants at the time of the taking. Steb- 
bing v. Metropolitan Hoard of Works, L 
R. 0 Q. B. 37, and Faint v. R., 2 Ex. C. It". 
149. 18 8. C. R. 718. followed. R. v. Har
wood, 3n C. L. T. 424, tl Ex. C. R. 420.

Damages — Valuation—Evidenced—The 
Crown expropriated land of L. and had it ap
praised by valuators, who assessed it at $11,- 
400, which sum was tendered to L. but re
fused. L. brought suit by petition of right 
for a larger sum as compensation. The 
Exchequer Court awarded him $17,000. On 
appeal by the Crown :—Held, Cirouard, J., 
dissenting, that the evidence given on the 
trial of the petition shewed that the sum 
assessed by the valuators was a very generous 
compensation to L. for the loss of'his land, 
nnd the increase by the judgment appealed 
from was not justified. The Court, while 
considering that a less sum than that fixed 
by the valuators should not be given in this 
case, expressly stated that the same course 
would not necessarily be followed in future 
cases of the kind. It. v. Likely. 22 C. L. T 
191, 32 8. C. R. 47.

Expropriation of land for public 
works— Water lot—Special adaptability for 
wharf purposes — Interference with naviga

tion—Right to erect wharf.]—Appeal to Su
preme Court of Canada dismissed. The 
Crown had offered the appellant $10,000 as 
compensation for a water lot. The trial 
Judge allowed the same amount because the 
Crown had tendered it. Even if trial Judge 
technically wrung in refusing to consider the 
appellant's chance of obtaining a license to 
erect a wharf which would obstruct naviga
tion, still the sum allowed for damages was 
more than ample. R. v. Cunard, 8 E. L. R. 
94.

Foundry- Depreciation of value of ma
chinery u,nd tools by reason of expropriation 
—Compensation.]—Where a building used 
as a foundry is expropriated for the pur
poses of a public work, the owner who is 
unable to find suitable premises elsewhere to 
carry on his business is entitled to compen
sation for the depreciation in value of the 
machinery, tools, and other personal prop
erty with which his foundry is fitted up. 
It. v. Thompson, 11 Ex. C. It. H51. 27 C. L. 
T. titVj.

Injury to business — Depreciation of 
value of machinery—Compensation.]—Where 
the whole property is taken nnd there is no 
severance, the owner is entitled to compensa
tion for the land and property taken, nnd for 
such damages as may properly be included in 
the value of such land and property. He is 
not entitled to damages because such taking 
injuriously affects a business which he car
ries on at some other place.—2. The defend
ant s in expropriation proceedings, at the time 
their piemises were taken, had them fitted 
up as a boiler and machine shop. The ma
chinery was treated as personal property by 
the defendants and sold for less than it was 
worth to them when used for such purposes : 
—Held, that they were entitled to compen
sation for the depreciation in value of the 
machinery by reason of the taking of the 
premises where it had been in use. R. v. 
Stairs, 11 Ex. C. R 137, 27 C. L. T. «70.

Leasehold property— Tenant’s improve
ments—Expense of removal—Compensation.] 
—The suppliant was tenant of certain build
ings and wharves erected upon lands of 
which lie had acquired possession as assignee 
of two leases. He there carried on business 
as a junk dealer. The terms for which the 
leases were made had expired at the time 
of the expropriation of the lands by the 
Crown ; but the leases contained a proviso 
that the buildings and other erections put 
on the demised premises should be valued by 
appraisers, and that the lessor or reversioner 
should have the option of resuming possession 
upon payment of the amount of such appraise
ment, or of renewing the leases on the same 
terms for a further term not less than three 
years. No such appraisement had been made, 
and the suppliant continued in possession of 
the property as tenant from year to year. 
The evidence shewed that the lessor had no 
present intention of paying for the improve
ments and of resuming possession of the pro
perty:—Held, that, in addition to the value 
of his improvements, the suppliant should be 
allowed compensation for the value under all 
the circumstances of his possession under the 
leases at the date of the expropriation. Me- 
Qoldrick v. R., 23 C. L. T. 99, 8 Ex. C. R. 
169.
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Lessor and lessee—C'ocenonf to build 
on <1 •‘mined pr<mi«#.l — Where a lessee is 
under covenant to build upon the demised 
premises, and a part <>f the premises are ex
propriated by the Crown for the purposes of 
a public work, the fact that by the expro
priation the lessee is relieved from his cove
nant and the further fact that his rent is 
reduced by reason of the taking of a part of 
the premises, will be taken into consideration 
by the Court in fixing the amount of com
pensation to he paid to the lessee. R. v. 
Young, 22 C. L. T. 84, 7 Ex. C. It. 282.

Licensed hotel — Special value of pre- 
minea to owner arising from liquor license— 
Compensation.] — The Crown expropriated 
for the purposes of n public work certain 
premises which the owner used as a hotel 
licensed to sell liquors. The license was an 
annual one. but. as the license laws then 
stood, it could be renewed in favour of the 
then owner, or, in ease of his death, of his 
widow : but no license could be granted to 
any other person for such premises.—If the 
owner sold the property it was shewn that 
the use to which he put it could not be con
tinued :—Held, that, while this particular use 
of the property added nothing to its market 
or selling value, it enhanced its value to the 
owner at the time of the expropriation, and 
that such was an element to be considered 
in determining the amount of compensation 
to be paid to him for the premises taken. 
R. v. Rogers, 27 C. L. T. tiG9. 11 Ex. C. It.

National Transcontinental Railway
—Lunds taken by Commissioners—Compen
sation — Arbitration — Jurisdiction of Ex
chequer ('ourt—Construction of statutes 
Section 13 of 3 Edw. VII. c. 71, reads as 
follows : — “ The Commissioners may enter 
upon and take possession of any lands re
quired for the purposes of the Eastern Divi
sion. and they shall lay off such lands by 
met«-s mid bounds, and deposit of record a 
description and plan thereof in the office for 
the registry of deeds or the land titles office 
for the < ounty or registration district in 
which such lands respectively are situate; 
and such deposit shall act as a dedication 
to the public of such lands, which shall there
upon be vested in the Crown saving always 
the lawful claim to compensation of any 
person interested therein ."—Held, that, un
der the terms of section 15 of the above Act 
(read in connection with the provisions of 
the Railway Act, R. 8. liHHi. c. 37), when 
lands have been taken and become vested in 
the Crown as provided by section 13, and the 
Commissioners cannot agree with the owner 
thereof ns to compensation for the same, such 
compensation must be ascertained by a ref
erence to arbitration, and not by proceedings 
taken in the Exchequer Court for such pur
pose. National Transcontinental Railway/, 
Ex p. Bouchard, 38 N. R. R. 340, not fol
lowed. Rex v. Jones (1910), 13 Ex. C. R.

Possession by officers of the Crown 
of lands not expropriated Taking of 
Highway—Rifle range—Damages.]—The de
fendants complained that possession of certain 
lands not covered by the plan and descrip
tion filed by the Crown in an expropriation

proceeding had been taken by the officers of 
the Crown, and claimed compensation :—Held, 
that the right to recover compensation must 
be limited to lands mentioned in the plan and 
description filed, and to the injurious affec
tion of other lands held therewith.—2. The 
defendants' predecessor in title, in laying off 
into lots the land of which a portion was 
taken from the defendants by the Crown, left 
a roadway between the land so divided and 
the top of the land adjacent to the sea. This 
roadway had been used by the public, and 
work had been done upon it by the muni
cipal authorities. The land between that so 
taken and the sea was not included in the 
plan and description filed ; but the Crown 
closed up the roadway, and from the land 
taken from the defendants opened another in 
lieu thereof :—Held, that the defendants were 
not entitled to compensation in respect of the 
taking of the roadway.—3. Where property 
adjoins a rifle range, the site of which has 
been expropriated from the lands of the owner 
of such adjacent property, he is entitled to 
compensation for damages arising from the 
use of such rifle range. R. v. Harris, 22 C. 
L. T. 83, 7 Ex. C. R. 277.

Prospective value—Assessed value.]— 
Where lands ut the time of the expropriation 
had a prospective value for residential pur
poses beyond that which then attached to 
them as lands used for farming or dairy 
purposes, such prospective value was taken 
into consideration in assessing compensation. 
—2. In assessing compensation iu this case 
the Court looked at the assessed value of the 
lands, not as a determining consideration, but 
as affording some assistance in arriving at a 
fair valuation of the property taken. R. ▼. 
Turnbull Real Estate Co.. 23 C. L. T. 99, 8 
Ex. C. R. 1(13. Affirmed in Turnbull Real 
Estate Co. v. R., Corkery v. R., De Bury v. 
R., 33 8. C. R. 077.

Public work—Damages—Reference.] — 
Upon an appeal from the report of special 
referees, on the ground that the amount of 
damages reported by them was excessive, and 
it appearing to the Court that the matter was 
one in which it was expedient that there 
should be a reference back to the referees 
under the 19th Rule of Court of the 12th 
December, 1899. an order was made therefor, 
in which the following directions were given 
to the referees :—1, To find what in Septem
ber, 1902. was the value of the wharf, land, 
and premises taken by the Crown as men
tioned in the information. In finding that 
value the referees were directed to exclude 
from their consideration the value of the 
same to the Crown, in the way of saving ex
pense in the construction of the public work, 
or otherwise, and to determine its value at 
(hat time to the owner or any other person, 
for any purpose to which in the ordinary 
course of events it could be put. In finding 
that value the referees were also directed 
to take into account the condition, situation, 
and prospects of the property taken; but that 
such value should be one that the property 
had at the time it was taken, and not one 
that the referees might think that it might 
have at some future time by reason of its 
condition, situation, or prospects.—2. With 
retard to the remainder of the property, of 
which that taken formed part, the referees
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were directed to find the amount of damages, 
if any, that had liven occasioned to the por
tion uot expropriated by the taking of the 
part mentioned, and the construction of the 
public work. The referees were further di
rect'd that if the construction of the public 
work benefited and increased the value of the 
portion of the property not expropriated, that 
was to be taken into account and set off 
against the damages occasioned by the sever
ance. II. v. Shives, 0 Ex. C. R. 200.

Public work — Government railway— 
Compensation — Value — Evidence — Costs. 
R. v. Pero, 5 E. L. It. 427: R. v. Gannon, 
ib. 4110; R. v. Francis, ib. 4311 ; R. V. Day, 
ib. 434 ; It. V. Hamilton, ib. 439.

Public work — Government railway— 
Compensation — Value — Ram — Fixture. 
It. v. McDonald, 5 E. L. It. 431.

Public work — Government railway— 
Compensation — Value — Crossing — Evi
dence. It. v. McPhce, 5 E. L. It. 440.

Public work — Government railway— 
Compensation—Sales as a criterion of value 
—Costs. It. V. McKay. 5 E. L. It. 424.

Public work — Statutes—Warrant for 
possession — Damages. ]—The commissioners 
acting under the National Transcontinental 
Railway Act, 3 Edw. VII. c. 71, are en
titled to apply for and obtain under the Ex- 
propriation Act, R. 8. 0. 1906, c. 148, ■. 21,
a warrant for the possession of land expro
priat'd for tlie purposes of tin- railway, ir
respective of whether the damages have been 
paid or not. Rc National Transcontinental 
Railway, Ex p. Bouchard, 38 N. B. R. 340, 
4 E. L. R. 253.

Value—Payment—Market value—Poten
tial value—Evidence.]—1>. purchased at dif
ferent times and in 16 different parcels 023 
acres of land, paying for the whole nearly 
$7,000, or about $11 per acre. The Crown, 
on expropriating the land, offered him $20 
per acre, which he refused, claiming $22,000, 
which on a reference to ascertain the value 
was increased to $45,000. The Referee al
lowed $38,<HH>, which the Exchequer Court 
reduced to the sum first claimed :—Held, re
versing the judgment of the Exchequer Court, 
10 Ex. C. It. 208. 20 C. L. T. 528. Girouard, 
J., dissenting, that there was no user of the 
land nor any special circumstance to make 
it worth more than the market value, which 
was established by the price for which it was 
sold shortly before expropriation.—D. claimed 
the larger price ns potential value of the 
land for orchard purposes, to which he had 
intended to devote it : Held, that, ns he had 
not proved the land to be fit for such pur
pose, and the evidence tended to disprove it, 
he could not receive compensation on that 
ground.—By 2 Edw. VII. c. 9, s. 1. only 5 
expert witnesses can he called by either side 
on the trial of a case.—Quaere, if more are 
called without objection by the opposite party, 
is the testimony of the extra witnesses valid? 
Dodge v. R., 27 C. L. T. 151, 38 S. C. R. 149.

Will — Construction—Gift over in the 
event of death—Life estate — Diterest on 
compensation money.] — A testatrix devised 
and bequeathed to her niece M. W\ a dwelling-

house and its contents, “ but in case she 
should die without leaving lawful issue, then 
to my nieces hereinafter mentioned, and 
their children, being females.” Following this 
there was a residuary gift or bequest to “ the 
daughters of my sisters M. and II. and to 
the daughters or daughter of my late brother 
.1,. and i" their children, if any, being 
daughters : ”—Held, that there was nothing 
in the will to indicate any intention on the 
part of the testatrix that the gift over should 
not take effect unless in her lifetime her niece 
M. W. died without leaving lawful issue, but, 
on the contrary, it was to be inferred from 
the terms of the will that it was the inten
tion of the testatrix that in the case of the 
death at any time of M. W. without leaving 
lawful issue, the other nieces, to whom she 
left the residue of her estate, should take the 
property. Cowan v. Allen, 26 S. C. R. 292, 
Fraser v. Fraser, ib. 316, and Oliva,nt v. 
Wright, 1 Ch. I). 348, referred to.—2. The 
property in question had been expropriated 
by the Crown for the purposes of a public 
work :—Held, that the suppliant M. T., the 
devisee under the will sub nomine M. XV., was 
in any event entitled to a life interest in the 
compensation money, and that she might be 
paid the interest thereon during the pendency 
of proceeding! to determine the respective 
rights of all parties interested therein. Trail 
v. R., 21 C. L. T. 281, 7 Ex. C. R. 98.

3. Negligence.

Government railway—Freight rates— 
Regular and sjieeial rate—Age-it’s mistake— 
Estoppel.]—A freight agent on the Inter
colonial Railway, without authority therefor 
and by error and mistake, quoted to a ship
per a special rate for hay between a certain 
point on another railway and one on the In
tercolonial, the rate being lower than the 
regular tariff rate between the two places. 
The shipper accepted the special rate, and 
shipped a considerable quantity of hay. Be
ing compelled to pay freight thereon at the 
regular rate, he filed a petition of right to 
recover the difference between the amount 
paid and that due under the special rate :— 
Hi Id, that, as the claim was based upon the 
negligence or laches of an officer or servant 
of the Crown, for which there was no statu
tory remedy, the petition must be dismissed. 
Gunn & Co. v. R., 26 C. L. T. 780, 10 Ex. 
C. R. 343.

Government railway — Injury to the
person—Negligence of Crown's servant—Li
ability. |—The suppliant, while waiting on 
the platform of the Intercolonial station at 
Stellarton, N. S., to board a train, was 
knocked down by a baggage truck and in
jured. The truck was beiug moved by the 
baggage master. The evidence shewed that 
tlm accident could have been prevented by 
the exercise of ordinary care on the part of 
the baggage master :—Held, that, as the in
juries of which the suppliant complained 
were received on a public work, and resulted 
from the negligence of a servant of tlm Crown 
while acting within the scope of his duties 
and employment, the Crown was liable there
for. Sedge icick v. R., 27 C. L. T. 670, 11 
Ex. C. R. 84.
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Government railway — Injury to the
person—Negligence—Liability of Crown — 
50 tf 51 1 . c. 16. a. 16 (c)—Interpretation 
— Irf. 1056. C. C. L. C.—Right of action— 
Waiver by accepting indemnity.]—The pro
visions of s. 1*; (ei of 50 & 51 V. c. 1ft, 
now R. S. C. 190ft e. 140. s. 20 (c), not only 
give exclusive original jurisdiction to the 
Exchequer Court of Canada to hear and de
termine claims against the Crown arising out 
of any death or injury to the person or to 
property on any public work resulting from 
the negligence of any officer or servant of the 
Crown while acting within the scope of his 
duties or employment, but impose a liability 
upon the Crown to answer in such cases for 
the wrongful acts of its officers or servants.— 
2. The suppliant’s husband, in his lifetime 
a locomotive engineer employed on the In
tercolonial Railway, was killed by an accident 
on the railway while on duty. The accident 
happened by reason of a fireman, who was 
employed on another train belonging to the 
same railway, failing properly to set and lock 
a switch in the performance of his duty :— 
Held, that the case fell within the provisions 
of s. lft (c) above mentioned, and that the 
Crown was liable in damages.—3. Held, 
following Miller v. (Irand Trunk Rw. Co., 
[19061 A. C. 187. the result of which is to 
overrule The Queen v. Grenier, 30 S. C. R. 
42. that the right of action conferred by Art. 
1056 of the Civil Code of Quebec on the 
widow and relatives of a deceased employee 
whose death has been caused by negligence 
for which the employer is responsible, is an 
independent and personal right of action, 
and is not, as in the English Act known as 
I>ord Campbell's Act, conferred on the re
presentatives of the deceased only ; and that 
a provision in a by-law of a society to which 
the deceased belonged, and to the funds of 
which the defendant company subscribed, that 
in consideration of such subscription no mem
ber of the society or his representatives should 
have any claim against the company for 
compensation on account of injury or death 
from accident, did not constitute a good de
fence to the widow's action. Armstrong v. R„ 
27 C. L. T. 071.

Government railway — Liability for 
nonfeasance—Destruction of timber—Negli
gence. Gillies R rot her a Co. Limited v. Temia- 
learning and Northern Ontario Railway Com
mission (No. 2). 10 O. W. R. 975.

Government railway — Negligence of 
fellow servant—Common employment—Lord 
Campbell’s Art—Widow a.nd children—Action 
—liar—Damages.]—Article 1056, C. C-, em
bodies the action previously given by a stat- 
tute of the province of Canada re-enacting 
Lord Campbell’s Act. Robinson v. Can. Vac. 
Rtr. Co., 118921 A. C. 481. distinguished.— 
A workman may so contract with his em
ployer as to exonerate the latter from li
ability for negligence, and such renunciation 
would be an answer to an action under Lord 
Campbell's Act. Griffiths v. Earl Dudley, 9 
Q. It. I). 357, followed.—In s. 60 of the 
Government Railways Act, R. S. C. c. 38, 
the words “ notice, condition, or declaration ” 
do not include a contract or agreement hy 
which an employee has renounced his right 
to claim damages from the Crown for injury 
from negligence of his fellow servants. Vogel

V. Grand Trunk Rtr. Co., 11 8. C. It. 612. 
disapproved.—An employee of the Intercol
onial Railway became a member of the In
tercolonial Railway Relief and Assurance 
Association, to the funds of which the Gov
ernment contributed annually $6,000. In 
consequence of such contribution, a rule of 
the association provided that the members 
renounced all claims against the Crown aris
ing from injury or death in the course of 
their employment. The employee having been 
killed in the discharge of his duty by negli
gence of a fellow servant :—Held, reversing 
the judgment of the Exchequer Court, ft Ex. 
C. R. 27ft. 19 C. L. T. 202, that the rule of 
the association was an answer to an action 
by his widow under Art. 1056, C. C., to 
recover compensation for his death.—The doc
trine of common employment does not pre
vail in the Province of Quebec. Grenier v. 
R., 19 C. L. T. 378. 30 8. C. It. 42.

Overruled by Miller v. Grand Trunk Rw. 
Co., 119061 A. C. 187.

Government railway — Negligence — 
Fire set by sparks from smoke-stack—Evi
dence—Burden of proof. Chamberlain v. R., 
5 E. L. R 441.

Government railway — Negligence — 
Injury to pauenger alighting — Damages. 
Colpitts v. R., 5 E. L. It. 440,

Government railway — Operation of— 
Defective switch—Public work—Tort—Liabi
lity of Crown—Negligence of fellow-servant 
—Right of action—Exchequer Court Act, s. 
16 (c)—Jurisdiction of Court—Lord Camp
bell's Act—Art. 1056, C. C.—Satisfaction or 
indemnity.] — In consequence of a broken 
switch, at n siding on the Intercolonial Rail
way (a public work of Canada), failing to 
work properly, although the moving of the 
crank by the pointsman had the effect of 
changing the signal so as to indicate that the 
line was properly set for an approaching 
train, an accident occurred by which the 
locomotive engine was wrecked and the 
engine-driver killed. In an action to recover 
damages from the Crown, under Art. 105ft of 
the Civil Code of Lower Canada : — Held, 
affirming the judgment appealed from, Arm
strong v. R., 11 Ex. C. It. 119, that there 
was such negligence on the part of the officers 
and servants of the Crown as rendered it 
liable in an action In tori : that the Exche
quer Court Act, 50 & 51 Viet. c. lft, s. lft (c), 
imposed liability upon the Crown, in such a 
case, and gave Jurisdiction to the Exchequer 
Court of Canada to entertain the claim for 
damages; and that the defence that deceased, 
having obtained satisfaction or indemnity 
within the meaning of Art. 1056 of the Civil 
Code, by reason of the annual contribution 
made by the Railway Department towards the 
Intercolonial Railway Employees’ Relief and 
Insurance Association, of which deceased was 
a member, was not an answer to the action. 
Miller v. Grand Trunk Rw. Co., [190ft] A. C. 
187, followed. R. v. Armstrong, 40 S. C. R. 
229. 5 E. L. R. 182.

Leave to appeal to P. C. refused.

Government railway — Public work— 
Effect of Government acquiring running rights 
and powers over another railway.]—The sup
pliant's husband was mortally injured while
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employed as a locomotive fireman on an In
tercolonial Railway train, running between 
Levis and Chaudière, at a point on the Grand 
Trunk Railway, enclosed between two sec
tions of the Intercolonial Railway, over which 
the Government of Canada had acquired run
ning rights and powers in perpetuity and free 
of charge under 43 V. c. 8. Over this sec
tion of railway the Government operated its 
trains and locomotives as on a part of the 
Intercolonial Railway system.—Held, that 
the agreement between the Government of 
Canada and the Grand Trunk Itw. Co. made 
under the provisions of the Dom. statute 43 
V'. e. 8, giving the Government running rights 
and powers over a portion of the Grand 
Trunk Rw. from Levis to Chaudière, between 
two sections of the Intercolonial Railway, 
constitutes that portion of the Grand Trunk 
Rw. a part of the Intercolonial Railway, un
der the provisions of the Government Rail
ways Act, as amended by 54 & 55 V. c. 50 
(I).), and, consequently, a public work within 
the meaning of the Exchequer Court Act, 
50 & 51 V. c. 16, s. 10 (c), R. 8. C. 1906, 
c. 140, s. *20 (c). Judgment in 11 Ex. C. 
R. 252 affirmed. It. v. Lefrajiçois, 40 S. C. 
R. 431, 5 E. L. R. 208.

Government railway — Passenger — 
Injury tehile alighting from train—Negligence 
of conductor a,nd brakesman — Liability of 
Crown.]—The suppliant was injured while 
alighting from an Intercolonial Railway train 
on which she was being carried as a passen
ger. Owing to the negligence of a brakesman 
in fulling to open the vestibule door of the 
car next to the station platform, and leav
ing the opposite door open, the suppliant was 
compelled to use the latter. While in the 
act of alighting and before she had reached 
the ground, the conductor started the train, 
with the result that the suppliant was thrown 
down and sustained bodily injury :—Held, 
that both the conductor and brakesman of the 
train were guilty of negligence, upon the 
facts shewn, and that the Crown was liable 
in damages. Ryan v. R., 11 Ex. C. R. 207.

Government railway — Servant — In
jury to (ind consequent death—Negligence— 
Tort—Liability of Crown — Demise of the 
t'rown—Personal action—Release — Opera
tion of railway—Common employment—Ex
chequer Court Act, 50 <t 51 c. It!, s. Id (c) — 
Appeals to Privy Council.]—Under s. 16 (c) 
of the Exchequer Court Act, 50 & 51 V. c. 16, 
an action in tort will lie against the Crown, 
represented by the Government of Canada.— 
Under the Civil Code of Lower Canada, in 
case of death by negligence of servants of the 
Crown, an action for damages may be main
tained by the widow of the deceased on be
half of herself and her children. The action 
of the widow is not barred by her acceptance 
of the amount of a policy of insurance on 
the life of deceased from the Intercolonial 
Railway Employees* Relief and Insurance 
Association, under the constitution, rules, 
and regulations of which the Crown is de
clared to be released from liability to moke 
compensation for injuries to or death or any 
member of the association. Hiller v. Grand 
Trunk Rw. Co., [1906] A. C. 187, followed. 
—The doctrine of common employment does 
not prevail in the province of Quebec.—The 
right of action for compensation for injury 
or death by negligence of Government em

ployees does not abate on demise of the 
Crown. I iscount Canterbury v. The Queen, 
12 L. J. Ch. 281. referred to.—The Judicial 
Committee of the Privy Council having re
fused leave to appeal from the judgment of 
the Supreme Court of Canada in Armstrong 
v. R.. 40 S. C. It. 220, in accord with a long 
series of decisions in the Dominion, that case 
was held binding, and was followed.—Judg
ment in Desrosiers v. /?., 11 Ex. C. R. 128, 
atfirmed. R. v. Desrosiers, 41 S. C. R. 71, 6 
E. L. R. 110.

Government steam dredge — Negli
gence of employee—Boiler explosion — Fatal 
injury LiubiUty <>f Crown—Public icorA-.j— 
B.. an employee on board of a dredge belong
ing to the Dominion Government, was charged 
with the duty of keeping the boilers supplied 
with water, the condition of the boilers being 
indicated to him by means of water-gauges. 
These gauges demanded unremitting attention, 
owing i" ill-- peculiar character of tie' boilers. 
B. was instructed by the engineer and fully 
understood that these gauges demanded his 
unremitting attention, and that it was danger
ous for him to leave except momentarily a 
position which gave him a view of some of 
the gauges. B. left such a position for about 
ten minutes, going to another part of the 
dredge, and during his absence one of the 
boilers exploded, and he was fatally injured. 
Upon a petition of right by his widow for 
damages .—Held, that the accident was attri
butable to B.'s own neglect, and that the 
petition must be dismissed.—Quirre, whether 
the dredge was a “ public work ” within the 
meaning of s. 20 (cl of the Exchequer Court 
Act. Hassicotte V. R., 11 Ex. C. R. 286, 
27 C. L. T. 33V.

Highway—Agreement with municipality 
—Accident from ice — Liability — Public 
tcorA:.]—Under an agreement between the 
corporation of a city and the Dominion Gov
ernment, the latter undertook, amongst other 
things, to maintain an approach to the Sap
pers’ Bridge, such approach having been 
built by the city corporation, and forming 
part of a public highway. On the 23rd Feb
ruary. 1898. the sidewalk on the approach 
was in a slippery condition, and the suppli
ant in passing over it fell and sustained a 
fracture of one of her arms. She filed a 
petition of right seeking damages against the 
Crown, under 50 & 51 V. c. 16, s. 16 (c). 
—Ileld, that, whilst it was the duty of cer
tain servants of the Crown to go and see that 
the bridge was in a safe condition for pedes
trians every morning, the suppliant, upon 
whom the onus was, had not shewn that they 
had failed in their duty on the morning of 
the accident.—2. In this climate it is not 
possible in winter to have the sidewalks of 
the highways always in a safe condition to 
walk upon ; and negligence in that respect 
when it is actionable consists in allowing 
them to remain an unreasonable time in an 
unsafe condition. Davies v. R., 20 C. L. T. 
163, 6 Ex. C. R. 344.

Navigation of Inland waters — Colli
sion—Government ships and vessels—"Pub
lie work ”—Exchequer Court Act, s. 16 — 
Construction of statute—Right of action.]— 
His Majesty’s steamship “ Champain,” while 
navigating the river St. Lawrence at some
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distance from a place where dredging was be- 
ing carried on by the Government of Canada, 
and engaged in towing an empty mud-scow, 
owned by the Government, from the dumping 
gmun-1 hack to the place where the dredging 
was being done, came in collision with the 
suppliant's steam-barge, which was also navi
gating the river, and the barge sustained in
juries;—Hdd, affirming the judgment of the 
Exchequer Court of Canada, that there could 
be no recovery against tile Crown tor damages 
suffered in consequence of negligence of 
officers or servants, as the injury had not 
been sustained ou a public work, within the 
meaning of s. 10 of the Exchequer Court Act. 
—Chamber» v. Whitehaven Harbour Commis
sioner*, |1.SOD | 2 Q It. 132; Hall v. Snow
don, Hubbard tf Co., ib. 130; Lowth V. Ibbot- 
son, |1899] 1 Q. It. 1003; Farrell v. Bowman, 
12 App. Cas. 043, and Attorney-General for 
the Strait* Settlement v. Wemyss, 13 App. 
Cas. 196, referred to. Paul v. It., 27 C. L. 
T. 152. 38 8. C. It. 120.

Public work -- Bridge—Maintenance— 
Minister of Public Works ]—There is nothing 
in the Public Works Act, It. S. C. c. 30, in 
relation to the maintenance and repair by the 
Minister of Public Works of bridges belonging 
to the Dominion Government, which makes 
him “ an officer or servant of the Crown " 
for whose negligence the Crown would be 
liable under s. 10 (c) of the Exchequer Court 
Act, 60 & 61 V. c. 10. McHugh v. R., 20 
C. L. T. 275, 0 Ex. C. R. 374.

Public work — Collision of vessel with 
entrance pier to canal — Negligence in con
struction—Liability of G’roicn.]—One of the 
entrance piers to a Government canal was so 
constructed that a substructure of masonry 
rested on crib-work. The base of the pier 
was set back three feet from the edge of the 
crib-work, which left a step or projection un
der water between the masonry and the side 
of the crib-work. It was necessary for ves
sels to enter the canal with great care, at 
this point, owing to the eddies and currents 
that existed there. The proper course, how
ever, for vessels to steer was marked by buoys. 
A vessel on entering the caual touched an
other pier than the one in question, and then 
taking a sheer and getting out of control, 
swung over ami came in collision with this 
pier :—IIeld, that, upon the facts proved, 
the accident was caused by the vessel being 
caught in a cunrent or eddy and so carried 
against the pier.—2. That, as there was no 
negligence by any officer or servant of the 
Crown ns to the location and the method of 
construction of this pier, the Crown was 
not liable for damages arising out of the 
collision. British d- Foreign Marine Ins Co. 
v. R., 9 Ex. C. It. 478, 25 C. L. T. 140.

Publie work—Injury to adjoining pro
perty by fire—Liability of Crown under ». 
J6 (c) of Exchequer Court Act—Injury not 
actually happening on the public tcork.]—It 
is sufficient to bring a case within the pro
visions of s. 16 (c) of the Exchequer Court 
Act to shew that the injury complained of 
arose from the negligence of an officer or 
servant of the Crown while acting within the 
scope of his duties or employment on a pub
lic work. It is not necessary to shew that 
the injury was actually done or suffered upon 
the public work itself. Lctourneux v. R.,

7 Ex. C. It. 1. 33 8. C. It. 335, followed. 
Price V. R., 20 C. L. T. 402, 10 Ex. C. It. 106.

Public work — Negligence—Freight ele
vator in post office—Use of, by employees — 
City by-law—Liability of Crown.]—The sup
pliant. an employee of the post office in the 
city of Montreal, was injured by falling from 
a lift to the floor of the basement. The lift 
was used for the transfer of mail bags and 
matter with those in charge of them from 
one lioor to another in the post office build
ing. It was proved that the lift was con
structed iu the usual and customary maimer 
of freight elevators ; but the suppliant con
tended that, as the lift was allowed to be 
used by certain employees in going from one 
floor to another, it should have been pro
vided with guards or something to prevent 
liny one from fulling from it, ns the suppliant 
did while passing from the first floor to the 
basement:—Held, that such user by the em
ployees did not constitute the lift a passenger 
elevator and impose a duty upon those in 
charge of it to see that it was better protected 
than it was.—2. In any event the suppliant 
was not using the lift ns a passenger at the 
time of the accident, but to transfer mail 
matter of which he was then in charge.—3. 
'I he by-law of the city of Montreal respecting 
freight and passenger elevators passed on the 
4th February, 1001, did not affect the liability 
of the Crown in this case. The lift iu ques
tion was built in 1897, before the enactment 
of such by-law, and was situated in the post 
office at Montreal, which building constitutes 
part of the public property of the Dominion, 
and so was within the exclusive legislative 
authority of the Parliament of Canada. Fini- 
gan v. R., 25 C. L. T. 145, 9 Ex. C. R. 472.

Public work — Negligence — Unskilled 
labourer required to remove electric wire — 
Bodily injury—Timekeeper — Fellow-servant 
—Liability.]—It., a labourer employed by the 
Department of Public Works in the recon
struction of a public building, was ordered 
by a timekeeper to remove an electric wire 
which had been used for the purposes of 
such reconstruction. R. had no skill in re
spect of this particular work. The time
keeper was permitted by the officer of the 
department in charge of the work to direct 
the workmen to attend to matters of this 
nature, and they were done under his direc
tion from time to time. Removing the wire 
uuder the conditions then existing was at
tended with danger, and this fact was known 
or ought to have been known to the time
keeper, but he gave no notice of this to It. 
at the time he directed him to remove the 
wire. While engaged in removing it, It. re
ceived a severe electric shock; and was 
thrown from a girder upon which he was 
standing, falling to n lower storey of the 
building, and in that way receiving serious 
bodily injury:—Held, following Ryder v. R., 
0 Ex. C. It. 380, 80 S. C. R. 402, that the 
negligence of the timekeeper was the negli
gence of a fellow-servant of It., and that the 
Crown was not liable therefor. Itobillard v. 
R., 11 Ex. C. It. 271.

4. Public Works.
Canal bridge — Agreement between 

Crown and company as to construction—Lia-
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bilitÿ for maintenance and operation—Order 
in council. 1—The appellants applied for lib
erty to build a bridge over the Otonabee, 
a navigable river, undertaking to construct 
a draw in It, should the Government deem 
it necessary. An order in council was passed 
providing that “ the company shall construct 
either a swing in the bridge now in question, 
the cost to lie borne by themselves, or else 
a new awing bridge over the contemplated 
canal (Trent Valley Canal), in which case 
the expense incurred, over and above the cost 
of tin awing itself and the necessary pivot 
pier therefor, shall be borne by the (lovern- 
roeot " A new swing bridge was constructed 
over the canal by agreement with the com
pany :—Held that the words " the cost of 
the swing i If and the necessary pier " in
cluded, under the circumstances and in the 
connection in which they were used, the oper
ation and maintenance also of the swing by 
the company. Judgment of the Exchequer 
Court. 2ti C. L. T. 777, 10 Ex. C. 11. 317. 
affirmed. Can. Poe. Rw. Co. v. R., 27 C. 
L. T. 223, 38 8. C. R. 211.

Canals Natural channels of river»—Dis
tinction between public property and public 
works—Order in council — Constitutional 
la.ic. J—The natural channels of the 8t. Law
rence river, which lie between the canals, are 
not public works unless made so by statute, 
or unless something has been done to give 
them the character of public works.—2. By 
the 1st clause of the 3rd schedule of the Bri
tish North America Act, 1887, “Canale with 
land and water power connected therewith " 
(of which the Cornwall canal i- one) are 
enumerated ns part of the “ Provincial Public 
Works and Property " that In virtue of a 
108 of the Act became “ the property of Can
ada —Held, that this does not give the Dom
inion any proprietary rights in the river St. 
Lawrence from which the water Is taken for 
the Cornwall canal, beyond the right to take 
tin1 water, nor make ih<‘ river Itself a public 
work of Canada.—3. By an order of the 
Governor-General in council of the 22nd 
March, 1870, the St. Lawrence river to the 
head of Lake Superior, the Ottawa river, the 
St. Croix river, the Restigouche river, the 
St. John river, and Lake Champlain, are de
clared to be under the control of the Domin
ion Government : — Held, that this order in 
council did not have the effect of altering in 
any way the proprietary rights, if any, that 
the Government of Canada then had in the 
rivers and lake mentioned, or of making them 
or any parts of them public works of Canada. 
Moidonold v. R., 20 C. L. T. 781, 10 Ex. 
C. R 304.

Commissioners National Transcon
tinental Railway — Contract — Services 
connected with construction of eastern divi- 
sion—Disputed claim—Petition of right—Lia
bility of commissioners.]—A petition of right 
will not lie in the case of a disputed claim 
founded upon n contract entered into with 
the Commissioners of the National Transcon
tinental Railway for ser Ices connected with 
the construction of the Eastern Division of 
such railway. Under the provisions of 3 
Edw. VII. c. 71, the Commissioners are 
a body corporate, having capacity to sue and 
be sued on their contracts. Action, therefore, 
upon such a claim should be brought against

the Commissioners and not against the Crown. 
Johnston v. Rex (1010), 13 Ex. C. R. 155.

Compulsory taking — ('ompensation — 
^aluc.]—It is the value of the land at the 
time of the expropriation that the Court has 
to consider in assessing compensation. If the 
property has depreciated in value between 
the lime it was acquired by the person seek
ing compensation and the time of the expro
priation by the Crown, the former has to bear 
the loss. 2. Where the property is occupied 
by the owner as his home, and he has no need 
or wish to sell, the compensation ought to 
be assessed upon a liberal basis. R. V. 
Sedgrr, 22 C. L. T. 84, 7 Ex. C. R. 274.

Contract—Abandonment and substitution 
of work—Implied contract.]—The suppliants 
contracted with the Crown to do certain work 
on the Cornwall canal, the contract providing 
that they should provide all labour, plant, etc., 
for executing and completing all the works 
set out or referred to it in the specifications, 
namely, “ all the dredging of the Cornwall 
canal on section No. 8 (not otherwise pro
vided forP on a date named; “ that the 
several parts of this contract shall be taken 
together to explain each other and to make 
the whoh consistent; and if ii be found that 
anything has been omitted or misstated which 
is necessary for the proper performance and 
completion of any part of the work contem
plated the contractors will, at their own ex
pense, execute the same, as though it had been 
properly described and that the engineer 
could, at any time before or during con
struction, order extra work to be done, or 
changes to he made, either to increase or 
diminish the work to be done, the contractors 
to comply with his written requirements 
therefor. By cl. 34 it was declared that no 
i-ontraet on the part of the Crown should be 
implied from anything contained in the signed 
contract or from the position of the parties 
at any time. After a portion of the work 
had been done, the Crown abandoned the 
scheme of constructing dams contemplated 
by the contract, and adopted another plan, 
the work on which was given to other con
tractors. After it was completed the sup
pliants filed a petition of right for the profits 
they could have made had it been given to 
them :—Held, affirming the judgment of the 
Exchequer Court, 7 Ex. C. It. 221, 22 C. 
L. T. 82, that the contract contained no ex
press covenant by the Crown to give all the 
work .inn,, to il..' suppliante and cl* t pro
hibited any implied covenant therefor. There
fore the petition of right was properly dis
missed. Gilbert Hlasting d Dredging Co. v. 
R., 23 C. L. T. 50, 33 8. C. R. 21.

Contract— change in plans and specifica
tions—Waiver by ordir in council—Powers 
of executive—Construction of statute—Direc
tory and imperative clauses—“Stipulations " 
— Exchequer Court Art, ». 33—Extra work»— 
Engineer's certificate—Instructions in writing 
—Schedule of prices — Compensation at in
creased rates— Damages—Right of action — 
(Quantum meruit. ] — The suppliants, appel
lants, were contractors with the Crown for 
the widening and deepening of a canal, and 
by their petition of right contended that there 
were such changes from the plans and speci
fications and in the manner in which the
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works were obliged to be executed as made

and that they were, consequently, entitled to 
recover upon a quantum meruit, In order to 
afford relief, an order in council was passed 
waiving certain conditions, provisoes, and sti
pulations contained in the contract. By the 
judgment appealed from, the Judge of the 
Exchequer Court held, 10 Ex. C. It. 248, 26 
C. L. T. 463. that there had been no such 
changes as would entitle the contractors to re
cover on the quantum meruit, as in Bush V. 
Trustees of the Town and Harbour of White
haven, 52 J. P. 892, 2 Hudson on Building 
Contracta, 2nd ed„ p. 121 ; that the words 
“ shall decide in accordance with the stipu
lations in such contract " in s. 33 of the 
Exchequer Court Act might be treated as dir
ectory only, and effect given to the waiver in 
respect to the absence of written directions or 
certificates by the engineer in regard to works 
done ; but that the remaining clauses of the 
section were Imperative, and there could be 
no valid waiver whereby a larger sum than 
the amount stipulated in the contract could 
be recovered, c.g., on prices for the classes 
of work, so as to give the contractors a legal 
claim for higher rates of compensation with
out a new agreement under proper authority 
and for good consideration. On appeal to 
the Supreme Court of Canada :—Held, per 
Girouard, Davies, and Maclennan, JJ., that 
the decision of the Judge of the Exchequer 
Court was correct.—Per Idington and Duff, 
JJ.. that the word “ stipulations " in the first 
part of the section referred to, should be con
strued as having relation entirely to the 
second part of the section, and as applying to 
the rates of compensation fixed by the con
tract; that, on either construction, the re
sult would be the same in so far as the cir
cumstances of the case were concerned ; that 
it did not warrant an implication that the 
executive could, without proper authority, 
exceed its powers in relation to a fully exe
cuted contract, or confer the power to dis
pense with the requirements of th<> statute; 
and that, consequently, there could not be 
a recovery upon quantum meruit. Pigott d 
Inglet v. It., 38 8. C. It. 501.

Contract — Delay — Forfeiture—Notice 
by engineer—Withdrawal of work—Damages 
—Interest.]—Where a contract provides for a 
forfeiture for not proceeding with work at 
the rate required, and fixes a time for its 
completion, any notice given after such date 
to determine the contract and enforce the 
forfeiture must give the contractor a reason
able time in which to complete the work, and 
the contractor must, before the forfeiture can 
be enforced, have made default with reference 
to such reasonable time, according to the de
cision of the engineer, of which the con
tractor is to have notice. Walker v. London 
and North-Western Itw. Co., 1 C. P. I). 518, 
discussed. 2. The damages for a breach have 
to be measured as nearly as may be by the 

rofits which the contractor would have made 
y completing the contract in a reasonable 

time; and loss of profits in respect of extras 
could not be taken into consideration. 3. 
Where the Crown dispossessed the contractor 
of his plant, and used it in the completion 
of the work, the contractor was entitled to 
recover the value ns a going concern. 4. 
Where the contractor was not allowed inter

est upon the value of such plant, it was 
held that he was not to be charged with 
interest upon the balance of the purchase 
price of a portion of the plant which, with 
his consent, the Crown had subsequently paid 
Stewart v. It., 21 C. L. T. 280, 7 Ex. C. R. 
63. Affirmed R. v. St< wart, 32 S. C. R. 483.

Contract—Dispcetor of prisons—Employ
ment of prisoners—Provincial legislature — 
Contract authorised by resolution—Effect of 
—Modification, by order in council—Erecu- 
tire government—Claim on—Effect of deci
sion of Court—Rights under contract—Inter
est—Insurance—Accounts — Fraud.] — The 
Government of the province of Ontario, 
through its inspector of prisons, entered into 
a contract, authorising and approved of by 
a resolution of the legislature, for the manu
facture of twine in the central prison, utilis
ing prison labour, which contract was as
signed to a company with the consent of the 
Lieutenant-Governor in council. After the 
assignment, and during the currency of the 
contract, the workshops and machinery were 
destroyed by fire, and the work stopped. A 
new agreement with the company was then 
entered into, authorised by orders in council, 
but not approved of by the legislature, for 
furnishing new machinery, etc. On the trial 
of a petition of right, in which the company 
claimed balances ns due after a termination of 
the contract :—Held, that, while a judgment 
of the Court would be wholly inoperative, 
so far as any payment to the contractor of 
the amount found due was concerned, unless 
the legislature should appropriate the money, 
the original agreement was within the auth
ority of the executive Government of the pro
vince, and did not require the ratification of 
ill.- legislature in give ii contractual validity, 
and that the latter agreement was a new 
agreement, which also was within the author
ity of the executive Government, as well 
as any changes or modifications in either : 
—Held, also, on the evidence, that, after ac
counts had been taken on a certain basis occa
sioned by a change in the contract, it was 
too late to re-open them.—2. That tin- 
parties were not entitled to interest as of 
right, and as, in the transactions between 
iii. parties here, Interest was not charged 
by the Government, as it now sought to charge 
it, that claim could not be allowed.—3. That, 
although insurance was not provided for in 
the agreement, and the machinery was pur
chased by the company, it was subsequently 
to become the property of the Government, 
and so was substantially a purchase by the 
Government, and, as Insurance had been al
lowed to the company in the accounts, it was 
too late to object to such allowance now. 
—4. That accounts rendered, checked, and 
entered in the prison books, there being no 
fraud or concealment, should not be disturbed. 
—5. That the contract did not call for the 
payment of additional men supplied beyond 
the original number contracted for, and there 
was no implied contract for their payment 
as on a quantum meruit.—While not neces
sary to determine the case, the Court was of 
opinion that the resolution of the legislature 
ratifying the contract did not give the con
tract the force of a statute of the province, 
and there was no intention it should, and, 
even if it did, that the executive Government 
had power to modify it. Independent Cordage 
Co. v. R., 8 O. W. It. 723, 13 O. L. R. 619.
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Contract — Railway ties—Inspection— 
Inspector exceeding authority in respect of 
acceptance—Subsequent rejection of ties im
properly accepted — Right to recover price.] 
—The suppliant, in reply to an advertisement 
railing for tender» for ties for the use of the 
Intercolonial Railway, offered to supply ties 
to the ('rmvn for such purpose. The Crown 
expressed its willingness to purchase his ties 
provided they answered the requirements of 
the specifications mentioned in the advertise
ment for tenders. I»., an inspector appointed 
by the Government, in excess of his authority 
and contrary to his instructions, undertook on 
behalf of the Crown to accept ties not up to 
the said specifications. On this becoming 
known to the Crown, D.’s inspection was 
stopped, and other persons were appointed to 
re-inspect the ties, who rejected a portion 
of those which I>. had undertaken to accept. 
The suppliant claimed the price of the ties 
so rejected :—Held, confirming the report of 
the Registrar, as referee, that the Crown 
was not liable for the price of the ties which 
!>., as inspector, wrongfully and in excess of 
liis authority, had undertaken to accept. 
Michaud v. R. ( llllO), 13 Kx. C. R. 147.

Contract for improvement of Gov
ernment canal Change in works—Breach 
of contract—Spoiled grounds—Cost of — Al
lowance for. 1—The suppliants were contrac
tors for certain works of improvement on the 
Rapide Plat division of the Williamsburg 
canal. For their own use and benefit, and 
without notice to or request of the Crown in 
such behalf, they obtained certain grounds 
upon which to waste the material excavated 
by them :—Held, that the Crown was not 
bound to indemnify them for money expended 
in obtaining the said spoiled groumjp. 2. 
In order to carry on the works in the way 
contemplated by the contract and specifica
tion, the contractors changed certain dump- 
scows into deck-scows. Thereafter a change 
was made by the Crown in the manner of 
carrying out the work, which required the 
contractors to convert the deck-scows into 
dump-scows : — Held, that the contractors 
were not entitled to recover from the Crown 
the expense they were put to in respect to the 
■cows, because, the change in the works 
being provided for in the contract, there was 
no breach ; but that such expense might be 
taken into account in considering the in
creased cost of doing the work, under the cir
cumstances in which it was done, ns com
pared with the cost of doing it in the way 
contemplated by the contract. Weddell v. R., 
22 C. L. T. 86, 7 Kx. C. R. 323.

Contract for sale of railway ties—
He livery—Inspection — Payment — Purchase 
by Crown from vendee in default—Title.]— 
In January, 1894, the suppliant agreed with 
M., aciing for the R. & N. S. C. Co., to supply 
the company with railway ties. The number 
of the ties was not fixed, but the suppliant 
was to get out as many ns he could, to place 
them along the line of the Intercolonial Rail
way, and was to be paid for them as soon 
as they were inspected by the company. The 
ties were not to be removed from where the 
suppliant placed them until they were paid 
for. During the season of 1894 the sup
pliant got out a number of ties, which were

piled alongside the Intercolonial Railway, 
inspected, those accepted being marked with 
a dot of paint and the letters “ R. & S.,” 
and thereafter paid for by the company. In 
1905 the suppliant made a second agreement 
with M. to get out another lot of ties for the 
company upon the same terms and conditions. 
Under this agreement the suppliant got out 
ties and placed them along the Intercolonial 
Railway where the former ties were piled, 
hut the lota were not mixed. Thi 
lot was inspected and marked with the 
dot of paint, but the letters “ R. & S." were 
not put on them The suppliant demanded 
payment for them from the company, hut was 
not paid. In November, 1896. the company 
sold both lots of ties to the Crown for the 
use of the Intercolonial Railway, and was 
paid for them, and in May or June, 1897. the 
Intercolonial Railway authorities removed all 
the tics;—Held, that the R & X. 8. C. Co. 
had not at the time when they professed to 
sell the second lot of ties to the Crown any 
right to sell them, and the Crown did not 
thereby acquire a good title to the ties. That 
being so, the suppliant was entitled to have 
the possession of the ties restored to him, 
or to recover their value from the Crown. 
McUUan v. R., 25 C. L. T. si. 9 Ex. C. It.

Fish dam — Negligence—Construction— 
Flooding of farm lands—Natural causes — 
Compensation — Evidence. Barrett v. R., 5 
E. L. It. 436.

Fishing lease from Crown — Timber 
license — Trespass — Conflicting interests — 
Deed Construction — Computation of time. 
Columbus Fish and (lame Club v. Edwards 
Co. Limited, 4 E. L. It. 212.

Government railway — Carriage of 
goods — Breach of contract — Damages — 
Negligence.] — The suppliant sought to re
cover a sum of $886.38 alleged to have been 
lost by him on a shipment of sheep under
taken to be carried by the Crown from Char
lottetown. P.E.I.. to Roston, U.8.A. The 
loss was occasioned by the sheep not arriving 
in Boston before the sailing of a steamship 
thence for England, on which space had been 
engaged for them ; and the cause of such 
failure was lack of room to forward them 
on a steamboat by which connections are 
made between the Summerside terminus of 
the Prince Edward Island Railway and Pointe 
du Chene, N-R.. a point on the Intercolonial 
Railway. The suppliant alleged that before 
the shipment was made the freight agent of 
the Prince Edward Island Railway at Char
lottetown represented to him that if the sheep 
were shipped at Charlottetown on a certain 
date, which was done, they would arrive in 
Boston in time :—Held, that, even if the 
suppliant had proved, which he failed to do, 
that this representation had been made, it 
would have been inconsistent with the terms 
of the way-bill, and contrary to the regula
tions of the Prince Edward Island Railway, 
and therefore in excess of the freight agent’s 
authority. 2. That the evidence did not dis
close negligence on the part of any officer or 
servant of the Crown within the meaning of 
s. 16 (c) of the Exchequer Court Act. 
Wheatley v. R , 25 C. L. T. 80, 0 Ex. C. R. 
222.
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Government railway — Contract lor
servii • s Conditional increase of salary — 
Impossibility of performance of condition — 
Promt si* by Crown's oncers—Liability.] — 
H , while general traffic manager of the Inter
colonial Railway, offered to secure th' ap
point men- of It. to a position in II.'s depart
ment of the railway at a salary of $2.900 
per annul i. R. refused that amount, hut 
signified his willingness to accept $2,400. II., 
after obtaining the permission of the Minis
ter of Railways to offer R. $2.100 per annum, 
wrote to him : “ I would be prepared to alter 
the terms of my letter to read $2.100, with 
the assurance that should you, as I feel con- 
fident you van. develop the traffic on your 
division to my satisfaction, your salary should 
he increased to $2,400 on the 1st January, 
1809." R . accepted the appointment upon 
these terms, and entered upon the duties of 
his office on the 1st January. 1898. In the 
following autumn II. resigned his position 
on th- railway. Shortly after, namely, in 
September. 1898. the department offered to 
appoint R. general traveller freight agent 
of the railway, with headquarters at Toronto, 
and R. accepted the new office on the assur
ance contained in the letter from W.. the 
then general freight agent of the railway, 
that "there is to be no change in the salary 
of the present position and the one in the 
west." R. entered upon his new duties on 
the 10th October. 1898, and discharged the 
same until April 1908, when his services 
were dispensed with. He had never been 
paid a salary during his employment by the 
Department of Railways of more than $2.100 
per annum, and after his retirement he filed 
a petition of right claiming a balance of 
salary due him at the rate of $2,400 from 
the 1st January, 1S99, basing such claim upon 
II.'s letter and W.’s letter, nlmve mentioned : 
—Held, that, even if the assurance of in
crease of salary contained in such letter was 
more than an engagement or liability in 
honour, the contingency upon the happening 
of which the salary was to he increased had 
never in fact arisen. Itefore the time arrived 
when it could happen, two things had oc
curred io prevent it. neither of which was in 
the contemplation of the parties when the 
appointment was made. II. had resigned 
his office, and was no longer in a position 
to say whether R. had. or had not. developed 
the traffic to his satisfaction, and secondly, 
R. had ceased to hold the office in respect 
of which tin- increase of salary had been 
promised, and had accepted another office in 
connection with the traffic department of 
the railway. 2. The fair meaning of W.’s 
promise that there would be no change in 
the salary on II.'s acceptance of his new 
oflice on the traffic depariment was that It. 
would be paid the same amount of salary in 
the new position as that which he was then 
receiving, namely, $2.100. 3. That W. not
having been shewn to have had any auth
ority to bind the Crown by a promise to 
give any such increase of salary, no such 
authority was to be implied from the fact
that he wae at 'lie time the gemral freight
agent of the railway, and as such R.’s im
mediate superior officer. Robinson v. /<., 25 
C. L. T. 143. 9 Ex. C. R. 448.

Government railway—Injury to person
at crossing—Segligence—Uefeiiive engine—

Rate of Speed—“ Train of cars "—Dangerous 
crossing—dates or tcat<hinn,n—Discretion of 
Crown.]—The husband of the suppliant was 
killed by being struck by the tender of an 
engine while he was on a level crossing over 
the Intercolonial Railway tracks, in the city 
of Halifax. The evidence shewed that the 
crossing was a dangerous one. and that no 
special provision had been made for the 
protection of the public. Immediately be
fore the deceased attempted to cross the 
tracks, a train of cars had been backed, or 
shunted, over this crossing in n direction 
opposite to that from which the engine and 
tender by which lie was killed was coining. 
The engine used in shunting this train was 
leaking steam. The atmosphere was at the 
time heavy, and the steam and smoke from 
the engine did not lift quickly, but remained 
for some time near the ground. The result 
was that the shunting engine left a cloud 
of steam and smoke that was carried over 
towards the track on which the engine and 
tender were running, and obscured them 
from the view of any one who approached the 
crossing from the direction in which the de
ceased approached it. The train that was 
being shunted and the engine and tender by 
which the accident was caused passed each 
other a little to the south of the crossing. 
The train and shunting engine being clear 
of the crossing, the deceased attempted to 
cross, and when lie had reached the track 
on which the engine and tender were being 
backed, th" latter emerged from the cloud 
of steam and smoke and were upon him be
fore lie had lime to get out of the way. At 
the time of the accident the engine and ten
der were being backed at the rate of six miles 
an hour:—Held, that the accident was attri
butable to the negligence of officers and ser
vants of the Crown employed on the rail
way, both in using a defective engine, as 
above described, and in maintaining too high 
a rate of speed under the circumstances. 2. 
An engine and tender do not constitute a 
“ train of cars” within the meaning of s. 29 
of the Government Railways Act. R. S. C. 
c. 38. Hollinger v. Canadian Pacific Rw. Co., 
21 O. R. 705, not followed. 3- Where the 
Minister of Railways, or the Crown’s officer 
under him whose duty it is to decide as to 
the matter, comes, in his discretion, to the 
conclusion not to employ a watchman or to 
set up gales at any level crossing over the 
Intercolonial Railway, it is not for the 
Court to «ay that the Minister or the officer 
was guilty of negligence because fhe facts 
shew that the crossing in question was a very 
dangerous one. Harris v. R., 24 C. L. T. 388. 
9 Ex. C. It. 200

Government Railways Act, R. S. C. 
1900 c. 36. es. 22. 23 — Fences—Tres
passer—Injury—Liability.] — Where not re
quired by the adjoining proprietors to fence 
its line of railway, there is no duty, in favour 
of a trespasser, cast upon the Crown by the 
provisions of ss. 22 and 23 of the Government 
Railways Act to fence us aforesaid.—2. The 
suppliant, while working on a property ad
joining the Intercolonial Railway within the 
city of Levis, V.Q., was injured while inno
cently trespassing on the right of way, there 
being no feuce erected or other means taken 
by the Crown to mark the boundary between 
the adjoining property and the railway. It
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was not alleged that tbo adjoining owner had 
requested the Crown to fence:—Held, that 
the suppliant had made no case of negligence 
against the Crown under s.-s. (c) of s. 20 of 
It. S. C. c. 140. Vigt r v. It., 11 Ex. C. R. 
328. 5 E. L. R 68.

Head-gates and waters of canal—
Control of public and private right*—Crown 
officer—Estoppel bp \ < ft of—Departmental 
report. 1—The suppliant's predecessor in title, 
the seignior of Beaubarnois, early in the last 
century had constructed a canal or feeder, 
with head-gates and appurtenances, through 
his own land for the purpose of conveying 
water from the river St. Lawrence to the 
river St. Louis, and so increase certain 
waterpower» belonging to the seigniory. 
Later in the century, when the Reauharnoia 
on mil was constructed by the Government of 
the province of Canada, certain works near 
the head of that canal Imd the effect of rais
ing the water along the shores of Hungry 
bay, in lake St. Francis, and flooding a con
siderable portion of th" seigniory of Reauhar- 
nois. To overcome this, the government 
built a dyke through Hungry bay, which 
crossed the feeder and had a flume with three 
sluice-gates at its entrance into St. Louis 
river. The gates that the seignior had used 
up to that time were removed, and the three 
sluice-gates mentioned were constructed as 
part of the public work. It was not dis- 
puted that this dyke was part of the property 
of the province, and passed to the Dominion 
of Canada in 1867 : but down to the year 
1882 the seignior and his grantees remained 
in possession of the feeder and head-gates. 
In that year, however, a sum of $10,000 was 
voted by Parliament for the Improvement 
of the river St. Louis, and a sum of $5,000 
in each of the two years following. In con
nection with the work so provided for, the 
Crown took possession of the feeder, deepened 
and improved it, built a bridge over it, 
and took out and re-built the head-gates. It 
was not ouite clear whether these works were 
undertaken by the Dominion Government at 
the request of the farmers who owned ad
jacent lands or of the mill owners, or at the 
request of both. It was clear, however, that 
none of the mill owners, of whom the sup
pliant was one, objected in any way to what 
was done. But after the work was com
pleted, the Crown's officers continued in pos
session of both the feeder and the head-gates, 
and the suppliant complained to the Minis
ter of Public Works that he was prevented, 
along with other mill owners, from exercis
ing the control of the feeder and head-gates 
to which they were ns such owners entitled. 
The result of this complaint was that the 
control and possession of the feeder and head- 
gates were handed over to the suppliant, who 
retained possession until 1892, when the Gov
ernment resumed possession against the will 
and consent of the suppliant, who gave up 
the keys of the gates without waiving any 
of his rights. Prior to the time when the 
Government in 181)2 took possession of the 
feeder, the suppliant had acquired the rights 
therein of all the mill owners Interested ex
cepting one, the rights of the latter being 
acquired afterwards in the same year : — 
Held, that, ns the suppliant's auteurs were 
not in possession of the feeder and head- 
gates at the time of the deed of conveyance,

they could not give him possession thereof 
ns against the Crown : and, ns the right of 
control and regulation of the head-gates had 
been in the Crown from the time the dyke 
was built, such right was not lost by the 
Crown ceasing to exercise h for the period 
above mentioned. The suppliant, while en
joying the right to have these works so regu
lated and controlled ns to give him all the 
water he was entitled to, consistent with 
other public or private interest therein, 
had not the paramount or exclusive control 
and regulation of them, which, by the neces
sities of the ease, were vested in the Crown. 
The Crown is not estopped by any statement 
of fads or by any conclusions or opinions 
Hated in any departmental report by any of 
its officers or servants. Robert v. It., 9 Ex. 
C. It. 21.

Injurious affection—Erosion—Increase 
of—Exchequer Court—Jurisdiction.]—Where 
the erosion of land by the natural action of 
the waters of a river was accelerated and 
increased by certain works erected in the 
river, and some dredging done therein by the 
Crown, a petition of right will lie for dam
ages.—2. The jurisdiction of the official arbi
trators under s. 1 of 83 V. c. and a. f of 
.‘il V. c. 12, was, in substance, transferred to 
the Exchequer Court of Canada by ss. 10, 
58 and 59 of 50 & 51 V. c. 10. Graham v. 
It., S Ex. C. R. 331.

Injurious affection of property—De-
privation of access—-Street—D'images.]—By 
the construction of a public work a public 
highway was closed up at a point two hund
red and fifty feet distant from the suppliant's 
property, which fronted on the highway. In 
the first expropriation for the public work 
of land in the neighbourhood no part of the 
suppliant's property was taken. Afterwards, 
and during the construction of the public 
work, a portion of his property was taken 
for the public work, and on the trial of a 
petition of right for compensation, the ques
tion arose as to whether or not the depre
ciation of the property by reason of the clos
ing up of the street or highway should be 
taken into account as one of the elements 
of damages :—Held, that it should be so taken 
into account, first, because it appeared that 
the depreciation from this cause in fact 
occurred subsequent to the taking of the 
land, and secondly, it was a case in which 
the suppliant was entitled to compensation 
for the injurious affection of his property by 
reason of the obstruction of the highway, 
which was proximate and not remote. Metro
politan Hoard of Works v. McCarthy. L. It. 
7 II. L. 243 : Caledonian Iito. Co. v. Walker's 
Trustees, 7 App. Cas. 259, and Harry v. R., 
2 Ex. C. It. 333, referred to. McQuade v. R., 
22 C. L. T. 87. 7 Ex. C. R. 318.

Injury to person — Negligence—Com
mon employment in Manitoba—Workmen's 
Compensation .1 rf.l—The effect of a. 16 (c) 
of the Exchequer Court Act is not to extend 
the Crown’s liability so as to enable any one 
to impute negligence to the Crown itself, or 
to make it liable in any case in which 
a subject in like circumstances would not 
be liable.—2. In the province of Manitoba 
the Dominion Government is not liable for 
any injury to one of its servants arising from



1375 CROWN. 1376

the negligence »f n fellow-servant. Filion 
v. The Queen, 21 S c. R. 482. referred to. 
—With respect to the liability of the Do
minion Government in cases involving the 
doctrine of common employment, nothing 
short of an Act of the parliament of Canada 
can alter the law of Manitoba as It stood 
on that subject on the 10th July, 1870. The 
Workmen's Compensation Act, It. S. M. c. 
178, does not apply to the Crown, the Crown 
not being mentioned therein. Ryder v. R., 
25 C L. T. 85, 113. U Ex. C. It. 330, 30 8. 
C. R 462.

Injury to property — llarge wintering 
in Government canal—Lowering level of water 
—Omission to notify own, r — Negligence— 
50 it 51 V. c. 16, s. 16 (e).] — In the autumn 
of 1000 the suppliant placed his barge for 
winter quarters at u place in the Lachine 
canal which he had before used for n similar 
purpose. The practice is now changed, but 
up to and including the year 1000 it was 
sufficient for any owner of a barge, without 
asking leave or notifying any one on behalf 
of the Crown, to leave his barge in the canal, 
ami during the winter some officer of the 
canals department would take the name of 
the barge, measure it, make up an account 
based on the tonnage for such use of the 
canal, and in the spring collect the amount 
thereof from the owner of the barge before 
she was permitted to leave the canal, the 
whole in conformity with the provisions of 
Art. 32 of the tariff of tolls framed by that 
department and issued in the year 1805. 
Some time after the suppliant had so placed 
his barge in the canal, M., the superintend
ing engineer for the province of Quebec of 
the canals department, wrote officially to 
O'B., the superintendent of the Lachine canal, 
directing him to have the water lowered on 
certain date during the winter to facilitate 
certain work then being done by the Grand 
Trunk Railway Company on their awing 
bridge at St. Henri. M. also gave an oral 
order to O'B. to comply with the usual prac
tice of notifying the owners of barges winter
ing in the canal before lowering the water 
on any occasion. In pursuance of such order, 
O'B. directed one of the employees of the 
canal to notify the barge owners whenever 
the level of the water was to be lowered. 
This employee failed to notify the suppliant 
before the water was lowered on a certain 
date, and his barge was so inj ured by the 
lowering of the level of the water that she 
became a total loss:—Held, confirming the 
report of the registrar, that, as the canal 
was a public work, a case of negligence was 
established for which the Crown was liable 
under the provisions of s. ltl (c) of the 
Exchequer Court Act. 50 & 51 V. c. 16. 
Gagnon v. R„ 25 V. L. T. 50. 9 Ex. C. B. 
189.

Lands Injuriously affected — Closing 
highway — Inconvenient Substitute.]— The 
owner of land is not entitled to compensation 
where, by construction of a public work, he 
is deprived of a mode of reaching an ad
joining district and obliged to use n substi
tuted route, wh'ch is less convenient. The 
fact that the substituted route subjects the 
owner at times to delay does not give him 
a claim to be compensated, as it arises from 
the subsequent use of the work, and not its

construction, and is an inconvenience com
mon to the public generally. The general 
depreciation of property because of the vicin
ity of a public work does not give rise to 
a claim by any particular owner. Where 
there is a remedy by indictment, mere incon
venience to an individual or loss of trade 
or business is not the subject of compensa
tion. Judgment of the Exchequer Court, 23 
C. L. T. 213. 8 Ex. C. R. 245. reversed. R. 
v. Mac A rthur, 24 C. I* T. 201, 34 8. C. R. 
570.

Negligence of Crown officials Right 
of action — Injury to land -^Jurisdiction of 
Exchequer Court — Prescription.] — Lands 
in the vicinity of a Government canal were 
injuriously affected through flooding caused 
by th<- negligence of the Crown officials in 
failing to keep a siphon-tunnel clear and in 
proper order to carry off the waters of a 
stream which had been diverted and carried 
under the canal, and also by part of the lands 
being spoiled by dumping matter upon it:— 
Held, reversing the judgment in 21 C. L. T. 
277. 7 Ex. C. R. 1, that the owner had a right 
of action and was entitled to recover damages 
for the injuries sustained, and that the Ex
chequer Court of Canada had exclusive origi
nal jurisdiction under ss. 1(1. 23 and 58 of 
the Exchequer Court Act. Regina V. Filion, 
24 S. C. It. 482. approved. City of Quebec 
v. The Queen, ib. 430, referred to. The pre
scription established by Art. 2261. C. C.. ap
plies to the damages claimed by the owner. 
Letourneux v. R., 33 8. C. R. 335.

Non-repair- Money voted by Parliament 
—Discretion. of minister — Jurisdiction of 
Court—Improvement of navigation.]—There 
is no law of Canada under which the Crown 
is liable in damages for the mere non-repair 
of a public work, or for failing to use in 
the repair of any public work money voted 
by Parliament for the purposes of such pub
lic work.—2. In such a case, whether the 
repair should be made or the money expended 
is within the discretion of the Governor in 
Council or of the Minister of the Crown un
der whose charge the work is; and for the ex
ercise of that discretion he and they are re
sponsible to Parliament alone, and such dis
cretion cannot be reviewed by the Courts;— 
Semble, that, although the channel of a river 
may be considered a public work under the 
management, charge, and direction of the 
Minister of Public Works during the time 
that he is engaged in improving the naviga
tion of such channel under the authority 
of s. 7 of the Public Works Act, R. S. C. 
c. 36, it does not follow that once the Min
ister has expended public money for such a 
purpose, the Crown is for all time bound to 
keep such channel clear and safe for naviga
tion, or that for any failure to do so it must 
answer in damages. Ila.mburg American 
Packet Co. v. R„ 21 C. L. T. 517, 7 Ex. C. 
It. 150, affirmed 33 8. C. R. 252.

Rifle range — Injury to person.] — A 
rifle range under the control of the Depart
ment of Militia and Defence is not a "public 
work " within the meaning of the Exchequer
Coart Act, BOA 51 X". c, 18, ■. 16 (e). The 
words "any officer or servant of the Crown ” 
in the section referred to, do not include 
officers and men of the militia. Judgment in
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ti Ex. C. K. 425. 20 ('. I* T. 424. affirmed. 
I.arose v. R.. 21 (*. L. T. 327, 31 8. C. R. 
206.

Siphon-culvert—Flooding of premises— 
Negligence.]—1The suppliants charged in their 
petition that their stock-in-trade had been 
damaged by the flooding of their premises 
near the river St. Pierre, in the city of St. 
Henri, district of Montreal, caused by an al
leged defective siphon-culvert constructed by 
i he Dominion Government to carry the waters 
of the river under the Lachine canal. The 
facts shewed that the siphon-culvert was not 
defective in its construction, and that there 
was no negligence on the part of the officers 
or servants of the Crown with respect to 
it. within the meaning of s. 1<$ (c) of the 
Exchequer Court Act; while, on the other 
hand, the evidence established that the lands 
adjacent to the suppliants' premises were of 
a porous character, and that the basement of 
their buildings had been connected by a drain 
with the river St. Pierre, which permitted 
the water to back up and flood the suppliants' 
premises, when the river rose to a certain 
height.—livid, that the allegations in the 
petition were not supported by the evidence, 
and that the petition must be dismissed with 
costs. Alaska Feather rf Down Co. v. R., 
11 Ex. C. R. 204.

Tort by Crown's servants Diversion 
of flowing water — Liability — Amendment 
of petition of right — Practice.)—The sup
pliant. by his petition of right, alleged, in 
substance, that the Crown, through the Min
ister of Railways and Canals, and his ser
vants, agents, and employees, having no right 
to do so. had diverted the water of a cer
tain brook, which flowed through his prop
erty in the parish of Dalhousie, N. B.. and 
used the same for supplying the engines and 
locomotives of the Intercolonial Railway and 
vessels in the harbour of Dalhousie :—Held, 
that the suppliant's action was laid in tort, 
and a petition of right would not lie there
for.—Upon an application by the suppliant 
to amend his petition, the Court declined to 
grant the same until a draft of the proposed 
amendments was submitted, and the Court 
had an opportunity of considering how far 
it was necessary for the suppliant to depart 
from his original petition. Montgomery v. 
R., 11 Ex. C. R. 1.18, 27 C. L. T. 008.

5. Timhkii Licenses.

Renewal -Manufacturing condition—Con
stitutional law — petition of right—Amend
ment]—The Act til V. c. 1!) (().), making 
applicable to timber licenses the condition 
approved by Order in Council of the 17th 
February. 18117, that all pine timber cut 
under such licenses shall be manufactured 
into sawn lumber in Canada, is intro, vires, 
and applies to licenses issued after the pass
ing of the Act in renewal of licenses In force 
at the time of its passage.—The rights ac
quired under sales and licenses of timber 
limits under the Crown Timber Act, con
sidered.—A petition of right may be amended 
at the trial.—Judgment in 31 O. R. 202, 111 
C. L. T. 3111. affirmed. Smulie v. R., 20 C. 
L. T. 225, 27 A. R. 172.

Statute of Frauds—Interest in land—
Resulting trust. \—An agreement under which 
a Crown land lumber license was bid in at 
public sale at the up-set price by the defend
ant, in whose name the license was issued, for 
the plaintiff, who had paid to the defendant 
the up-set price previous to the sale, does 
not relate to an interest in land within the 
Statute of Frauds, and if it does, ns the 
purchase money for the license was paid by 
the plaintiff, and a trust thereby resulted in 
his favour by construction of law, it can be 
established by parol evidence under the Sta
tute of Frauds, C. S. N. B. c. 70, s. 0. Mc
Gregor v. Alexander, 2 N. B. Eq. Reps. 54.

0. Other Cases.

Action by Attorney-General—Costs— 
Payment of. by relator or Attorney-General.) 
—In an action by the Ally.-Gen. at the rela
tion of a private individual, the Crown sues 
ns parens patriw. and the only object of in
serting the name of the relator in the pro
ceedings is to make him responsible for costs. 
The Act is and 19 V. c. 90 (Imperial), is 
not in force in H. C., and the machinery by 
which the Act is to be worked out could not 
be applied here. A tty.-Gen. ex rel. Kent V. 
Ruffmr, 12 B. C. R. 299.

Agent of Crown — Liability of — Evi
dence. |—The defendant, the principal of an 
industrial school, an employee of the Do
minion Government, entered into and signed 
in his own name a written agreement en
gaging the plaintiff for a certain period in 
a certain employment. The factory in which 
the plaintiff was employed being destroyed 
by lire, and the plaintiff thrown out of em
ployment. he sued the defendant for wrong
ful dismissal :—Held, that evidence of the 
capacity in which the defendant entered into 
the agreement and the other surrounding cir- 
cumstances was admissible. 11 appearing that 
the defendant noted merely as agent for the 
Government:—Held, that the defendant was 
not liable, lioez v. Uugonnard, 4 Terr. L. 
It. til).

Bounties on manufacture of " pig 
Iron " ami steel — Statutes — Interpreta
tion.)—It is a general practice in the art of 
manufacturing steel to use the iron produce 
of the blast furnaces while still In a liquid or 
molten form for the manufacture of steel, the 
hot metal being taken direct from the blast 
furnaces to the steel mill. Among iron-mas
ters and those who are familiar with the art 
of manufacturing iron and steel the term 
“ pig iron ” has come to mean that substance 
or material in n liquid as well ns in n solid 
form. A question having arisen as to whether 
the iron when so used in a liquid or molten 
form was “pig iron " within the meaning of 
the term as employed in <10 & 01 V. c. 0 and 
02 & 03 V. c. 8:—Held, that the term “ pig 
iron” in the Act mentioned applied to the 
iron used in the manner described, and that 
a manufacturer of steel ingots therefrom was 
entitled to the bounty provided by the said 
Acts in respect of the manufacture of such 
Iron. Dominion iron and Stoat Co. v. R., 
23 C. L. T. 1, 8 Ex. C. R. 107.
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Breach of trust — Purchase of deben
ture*- I lb gal purpose — Knowledge — In- 
terest — pension of statute — Estoppel.] — 
In hii nrtion by tbe (’rown to recover in
terest due upon debentures purchased by the 
Government of the lute province of Canada, 
with trust moneys belonging to the common 
school fund (of which the Crown is trustee) 
from the Quebec North Shore Turnpike Itond 
Trustees, the defendants pleaded that the 
Crown was estopped from recovery, inas
much as. .if the time of their purchase, the 
advisers of the Crown were aware that these 
debentures were being issued in breach of a 
trust, and with the intention of misapplying 
the proceeds towards payment of interest on 
other debentures due by them, in violation of 
a statutory prohibition :—Held, affirming the 
judgment in 8 Ex. C. R. 300, that, as there 
was statutory authority for the issue of the 
debentures in question, knowledge of any 
such breach of trust, or misapplication of 
moneys in respect thereto, by such advisers 
of the Crown, could not be set up by the 
defendants ns a defence to the action. Que
bec Xorlh Shore Turnpike Hoad Trustees v. 
R-, 27 C. L. T. 186, 38 8. C. R. «2.

Canadian Pacific Railway Company
—Construction of branch line ■— Subsidy— 
Agreement to pay—Ascertainment of amount 
“Costs” — •• Equipment.”] — By 3 Edw. 
VII. c. 57, s. 2, it was provided that the 
Governor in Council might grant the Cana
dian Pacific Railway Company, in aid of the 
construction of a certain branch line, a sub- 
■idy of $8,200 per mile, where the line did 
not cost more on the average than $15,000 
per mile, and that where such coal was ex
ceeded, a further subsidy might be given of 
50 per cent, on so much of the average cost 
of the mileage subsidized as was in excess 
of $15.000 per mile, such subsidy not exceed- ' 
ing in the whole the sum of $0,400 per mile. 
By s. 1 of the Act the expression "cost” 
was defined to mean the " actual necessary 
and reasonable cost,” to lie determined by 
the Governor-General in Council, upon the 
recommendation of the Minister of Railways 
and Canals, and upon the report of the chief 
engineer of Government railways. The Min
ister of Railways and Canals, under author
ity cf the Governor-General in Council, en
tered into a contract with the plaintiffs re
specting the construction of the branch line 
and the subsidy therefor, by which it was 
agreed that the Crown would " in accordance 
with and subject to the provisions of ss. 1, 
2. and 4 of the Subsidy Act, pay to the com- 
panj; so much of the subsidies or subsidy 
hereinbefore set forth or referred to, ns the 
Governor-General in Council, having regard 
to the cost of the work performed, shall con
sider the company to be entitled to in pur
suance of the said Act:”—Held, that, inas
much ns the Act and the agreement made 
thereunder for the payment of subsidy left 
the amount thereof to he determined by the 
Governor-General in Council, the decision of 
the Governor-General in Council was not open 
to revision by the Court. Can. Par. Rw. Co. 
v. R., 2(1 C. L. T. 778.

Cancellation ot letters patent — Ac
tion by Attorney-General—Order in Council 
pendente lite—Injunction — Crown. |—The 
Court has no jurisdiction, at the suit of a

subject, to restrain the Crown or Its officers 
acting ns its agents or servants or discharg
ing discretionary functions committed to them 
by the Sovereign. Attorney-General for On
tario v. Toronto Junction Recreation Club. 
24 C. L. T. 373. 8 O. L. R. 440. 3 O. W. R 
387. 4 O. W. R. 72.

Contract—Bailment—Hire of horses for 
construction of public work—Loss of homes 
—Negligence—Liability — petition of right 
—Demise of Crown.] — 1. Where the sup
pliant's goods are in the possession of an 
officer or servant of the Crown under a con
tract of hiring made by him for the Crown, 
the obligation of the hirer in such a case is 
to take reasonable care of the goods according 
to the circumstances, and the hirer is liable 
for ordinary neglect. Where there is a 
breach of the hirer’s obligation in such a 
case, the Crown is liable under the contract 
of its officer or servant.—2. Having regard 
to the circumstances in evidence, the hirer 
had acted imprudently in continuing the 
horses on he work after the grazing 
failed, and the Crown was liable therefor.—3. 
Wherever there is a breach of a contract 
binding on the Crown, a petition will lie for 
<lamages notwithstanding that the breach 
was occasioned by the wrongful acts of the 
Crown’s officer or servant. Windsor v. An- 
napolis Rw. Co. V. The Queen. 11 ,\pp.
Cas. 007, referred to.—1. The Crown is liable 
in respect of an obligation arising upon a 
contract implied by law. R. v. Henderson, 
28 S. C. It. 425. referred to.—5. An action 
arising out of a contract for the hire of 
horses to be used in the construction of a 
public work of Canada lies against the ex
ecutive authority of the Dominion, and is 
not affected or defeated by the demise of the 
Crown.—Semble, that the loss sustained by 
the suppliant in this case was an “ injury 
to property on a public work ” within the 
meaning of clause C. of s. 1(1 of the Ex
chequer Court Act. Johnson v. R„ 24 C. !.. 
T. 2, 8 Ex. C. R. 3(10.

Contract — Inland revenue stamps — 
Breach of contract—Acceptance by officer— 
Recovery of money paid—Deduction of cost 
of production—Set-off—Quantum meruit.] — 
Revenue stamps are not articles of merchan
dise, and have no commercial value.—2. The 
defendants contracted to print for the Crown 
certain Inland Revenue stamps from steel 
plates, but delivered, instead, stamps pro
duced from steel transferred to stone, which 
were accepted, paid for, and used by an offi
cer of the Crown under the belief that they 
were produced by the process specified in the 
contract, the Crown not being bound by the 
acts of the officer : — Held, that the Crown 
was entitled to recover back the money paid. 
—3. Semble, that the defendants could not 
recover from the Crown on a quantum mer
uit the fair value of the stamps produced 
from stone : their right to an allowance there
for would be a right of set-off, which does 
not exist against the Crown ; but the Crown 
having consented to allow the defendants the 
fair cost of production without profit, they 
must accept that or nothing : and the “ fair 
cost of production ” meant the fair cost to 
a competent person with the necessary capi
tal, skill, means, and appliances for produc
ing such stamps. R. v. British American 
Bat - N at* Co., T 1* C B. lift.
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Comtraet—Surety—Omissions of officer» 
—Discharge. ]—The defendants were sued ns 
sureties for the performance of n contract to 
deliver hay to the X. W. M Police. The de
fendants contended that they were relieved 
from liability because the police authorities 
failed to carry out their part of the contract 
in material particulars, viz.. (It by using 
a quantity of hay before it had been in
spected by n board of officers, ns provided 
by the contract : (2) by allowing a portion 
to he carried off by some of the constables, 
and another jtortion to he destroyed by cattle 
before tin- hay was weighed or measured, ns 
provided by the contract : (3) by measuring 
instead of weighing the hay, as provided by 
the contract : the result by weighing being 
much in favour of the defendant’s principal. 
—Held, that the third objection afforded a 
good defence.—Held, also, that the Crown 
was responsible for breaches of contract re
sulting from the acts or omissions of its ser
vants. though ti"' for their torts. R. \. Ifo 
Farlane. 7 S. <’. R. 217. and Windsor and 
Annapolis Rw. I'o. v. It.. 11 A. ('. 007. con
sidered. R. v. Mowat. 1 Terr. L. R. 140.

Contract Yukon Territory year-book— 
Publication by private individual—Authority 
of Commission' r to bind Dominion (lover*i- 
mmt.]—The Commissioner of tin- Yukon Ter
ritory on the 21th November, 1003, had no 
authority to bind the Crown, as represented 
by the Government of Canada, by a contract 
entered into with a private individual for the 
printing and publication of a year-book relat
ing to the Yukon Territory. Pattullo v. R.. 
Il IA G B 388

Costs against.] — See It. V. yarain, 
8 w. L. i; 790; In re Marian Singh, 1.". B. 
C. R. 477.

Customs legislation—Conflict with Im
perial enactment — Duty upon foreign-built 
«hip—Construction of statutes—Crown—In
terest—Tort—Servant of Crown.]—The Par
liament of Canada has legislative authority 
to impose a atoms duty upon a foreign- 
built ship to be paid upon application by her 
In Canada for registration aa a British ship. 
—2. The provision in item 409 of the Customs 
Tariff Act of 1807. which purports to impose 
a duty upon a foreign-built ship upon appli
cation by her for a Canadian register, is not 
a clear and unambiguous imposition of the 
duty, such as would support the right of the 
Crown to enact the payment of such duty.— 
3. Interest can only be recovered against the 
Crown by contract or under statute.—4. In 
the absence of statutory provision, the Crown 
is not liable to answer for the wrongful act 
of its officer or servant. Myoma Central Rw.

affirmed. 32 8. C. R. 277, [10031 A. C. 47S.

Franchise before Confederation
Liability of province—Arbitration.]—A toll- 
bridge. with its necessary buildings and ap
proaches. was built and maintained by S', 
at Charably in the province of Quebec, in 
1845. under a franchise granted to him by 
an Act of the province of Canada, 8 V. c. 
90, in 1845, on the condition therein ex
pressed that on the expiration of the term of 
fifty years the works should vest in the 
Crown as a free bridge for public use, and

that Y. or his representatives should then be 
compensated by the Crown, provision being 
therein also made for ascertaining the value
of the works by arbitration and award.— 
Held, affirming the judgment of the Ex
chequer Court of Canada, 0 Ex. C. R. 103, 
18 C. L. T. 228. that the claim on the sup
pliants for the value of the works at the time 
they vested in the Crown, on the expiration 
of the fifty-- rr franchise, was a liability on 
the late p: of Canada coming within
the operath s. Ill of the British North 
America Act, 1807, and thereby imposed on 
the Dominion ; that there was no lien or right 
of retention charged upon the property : and 
that the fact that the liability was not pre
sently payable at the date of the passing of 
the British North America Act. 18U7. was 
immaterial. \tty.-Gen. for Can. v. Atty.- 
Gen. for Ont.. 11807] A. C. 190. followed.— 
Held, also, affirming the decision below, that 
the arbitration provided for by s. 3 of 8 V. 
c. 00. did not impose the necessity of obtain
ing an award as a condition precedent, but 
mercl.v afforded a remedy for the recovery of 
the value of the works at a time when the 
parties interested could not have resorted to 
the present remedy by petition of right, and 
that the suppliants’ claim for compensation 
under the provisions of 8 V. c. 00. was a 
proper subject of petition of right within the 
jurisdiction of the Exchequer Court of Can
ada. Yule v. R., 19 C L. T. 371, 30 S. C. 
R. 24.

Free grant lands — Indirect alienation 
—Restraint on—Mistake of title—Statute.] 
—Section 19 of the Free Grant and Home
steads Act, R. S. O. c. 29. which provide 
that “ neither the 1 oca tee nor any one claim
ing under him. shall have power to alienate 
(otherwise than by devise), or to mortgage 
or pledge any land located ns aforesaid, or 
any right or interest therein before the issue 
of the patent.” does not prevent an agree
ment being entered into before the issue of 
a patent for the grant of land after the issue 
tin roof, and. where such agreement was en
tered into, it was enforced after the issue 
of the patent, and where all the requisites of 
s. 8 of the Act had been complied with ; Fal- 
conbridge, J.. dissenting.—Judgment of Mac- 
Mahon. J.. 31 O. R. 54. 19 C. !.. T. 318, re
versed. Meek v. Parsons 20 C. L. T. 173. 
31 O. R. 529.

Government, of Yukon Territory —
Liability for acts or omissions of officers or 
servants — Respondent superior — Govern
ment highway — Subsidence — Mining oper
ations—Injury to private property—Arbitra
tion and award.]—Arbitration between Com
missioner of the Yukon and A. B. Certain 
parties had mined under a Government road 
and under or near claimant’s hotel property 
prior to claimant’s purchase. After she 
bought the hotel subsided:—Held, no liability 
of the Crown. Rc Binncttc (1910), 12 W. 
L. R. 730.

Insolvent bank—Winding-up Act—Sale 
of unrealised assets — Set-off — Funds in 
hands of Receiver-General — Estoppel.] — 
Where funds belonging to the suppliants had 
gone to form part of a fund paid into the 
hands of the Minister of Finance and Re
ceiver-General, as unadministered assets, in
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the enpp of the insolvency of a bank, in pro
ceedings under the Winding-up Act. R. S. 
C. c. 120, and it was objected that the sup
pliants were not entitled to such moneys 
because of judicial decision to the contrary 
in other litigation in respect to the fund :— 
Held, that, if it was clear that the matter 
had been really determined, effect should be 
given to the estoppel, but that where to give 
effect to it would work injustice, the Court, 
before applying the rule, ought to be sure 
that an estoppel arises by reason of such de
cision. In this case there was no estoppel. 
A reference to the Registrar was directed to 
ascertain what proportion of the fund in the 
hands of the Minister properly belonged to 
the suppliants. The rule as to estoppel stated 
by King. J., in Farwell v. The Queen, 22 S. 
C. R. 558, referred to.—2. One of the equities 
or conditions attaching to the sale to II. 
was that a debtor had n right to set off 
against his debt the amount which he had 
at his credit in the batik nl the date of its 
insolvency. It appeared that at the time 
of the bank's insolvency certain of its debtors 
had at their credit in the bank's books sums 
which they would, on payment or settlement 
of their debts, have a right to apply in re
duction thereof, and the suppliants claimed 
that they were entitled to be indemnified in 
respect of such reductions out of the fund 
in the hands of the Receiver-General :—Held, 
that the suppliants were not entitled to such 
indemnity. Hofiaboom v. R., 22 C. L. T. 88, 
7 Ex C. B. 292.

Liability as common carrier - Loss of 
acid in tank car during transportation — 
Contrai t—Negligence—Costs.] — The Crown 
is not, in regard to liability for loss of goods 
carried, in every respect in the position of 
an ordinary common carrier. The latter iq 
in the position of un Insurer of goods, and 
any special contract made is in general in 
mitigation of its common law obligation and 
liability. The Crown, on the other band, 
is not liable at common law, and a petition 
will not lie against it for the loss of goods 
carried on its railway, except under a con
tract, or where the case falls within the 
statute under which it is in certain cases 
liable for the negligence of its servants (50 
& 51 V. c. 10, s. 10). and in either case 
the burden is on the suppliant to make out 
his case.—2. By an arrangement between the 
consignee of the acid in question and the 
officers of the Intercolonial Railway, freight 
charges on goods carried by the latter were 
paid at stated times each month, and in 
case anything was found wrong a refund was 
made to the consignee. In the present case 
the consignee paid the freight <m the add, 
amounting to $185, no refund being made by 
the Crown. This amount was paid to the 
consignee by the suppliants, and they claimed 
recovery of the same from the Crown in 
their petition of right. The evidence shewed 
that by the arrangement above mentioned the 
freight was not payable on the transportation 
of the tank car. but on the acid contained in 
the car at the rate of 27 cents per 100 pounds 
of acid:—Held, that the Crown was only 
entitled to the freight on ihe number of 
pounds delivered to the consignee at Sydney ; 
and that the balance of the amount paid by 
the consignee should be repaid to the sup
pliant with interest.—3. That, as the sup

pliant. while succeeding ns to part of tie 
amount claimed, had failed on the main 
issue in controversy, each party should bear 
their own costs. Xi< holla Chemical Co. v. 
R., 25 C. !.. T. 82. 0 Ex. C. It. 272.

Officers -. 1 ppointment of pilots—Inquiry 
into—Quo warranto.]—The pilots for the 
district of Mirnmichi having resigned, the 
defendants were appointed pilots for the dis
trict by the Pilotage Commissioners. An in
junction was sought to restrain *e defend
ants from acting as pilots under licenses 
granted to them by the Commissioners, on 
the grounds (1) that the appointments were 
not made by by-law confirmed by the Gover
nor-General in council and published In the
Gazette, as required by the Pilotage Act, R. 
S. C. c. 80, 8. 15; (2) that under that Act 
the Commissioners fixed by regulation a 
standard of qualification for a pilot, and 
that the defendants were not examined ns to 
their competency ; (3) that the defendants 
were not appointed at a regularly called 
meeting of the Commissioners, or by the 
Commissioners noting together ns n hotly. A 
pilot appointed under the Act is appointed 
during good behaviour for a term not less 
than two years .—Held, that the office of 
pilot being a public and substantive inde
pendent office, and its source being mediately 
if not immediately from the Crown, and ns 
the objections related to the validity of the 
defendants’ appointments, and ns there was 
no pretence Hint the appointments were 
made colonrnbly and not in good faith, the 
remedy, if any, was not by injunction, but 
by information in the nature of a quo war
ranto. Atty.-Qen. for N. It. v. Miller. 10 C. 
L. T. 400, 2 N. B. Eq. R. 28.

Opinion of Court on case stated by 
Government.] — The opinion given to the 
Government by the Court of Appeal upon a 
question referred to the Court under 61 V. 
c. 11, is an opinion only, and cannot make 
a point passed upon res judicata; and is not 
even n compromise, n transaction, nor an 
arbitration, inasmuch ns the question referred 
to the Court of Appeal is not by the consent 
of the parties, put upon the sole initiative 
of the Government. Qalindez v. Rex. 26 One. 
8. C. 171.

Payment for services as commis
sioner Serrant—Publie office.]—A person 
appointed under the provisions of R. S. C. 
c. 115, ns a commissioner to investigate and 
report upon improper conduct in office of an 
officer or servant of the Crown, cannot re
cover againrt the Crown payment for bis ser
vices ns such commissioner, there being no 
provision for such payment in that enactment 
or elsewhere.—2. The service in such a case 
is nut rendered In virtue <>f any contract, hat 
merely by virtue of appointment under the 
statute.—3. The appointment partakes more 
of the character of a public office, than of a 
mere employment to render a service un
der contract, express or implied. Tucker v. 
R., 22 C. L. T. 201, 7 Ex. C. R. 851, 
affirmed 32 8. C. It. 722.

Petition of right—Damage to lands— 
Subsidnice—Release of claim.]—In connec
tion with the work of affording I tetter term
inal facilities for the Intercolonial Railway
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at the port of St. John, NR. the Dominion 
Government acquired a portion of the sup
pliant's land and a wharf ; the latter being 
removed by the Grown in the course of carry
ing out such works. For the lands and 
wharf so taken by the Crown, the suppliant 
was paid a certain sum, and he released the 
Crown from all claims for damages arising 
from "the expropriation by lier Majesty of 
the lands and premises, or the construction 
and maintenance thereon of a railway or rail
way works of any nature." One of the 
effects of the removal of the wharf was to 
leave a wharf remaining on the suppliant's 
land more exposed than it formerly had been 
to the action of the waves and tides; hut uo 
sufficient measures were taken by the sup
pliant to protect his property or to keep it 
in a state of repair;—Held, that there was 
no obligation upon the Crown, under the cir
cumstances, to construct works for the pur
pose of protecting the suppliant's property ; 
and. as the injury complained of happened 
principally because the suppliant had failed 
to repair his wharf, the Crown was not liable 
therefor. Vroom v. !{., 24 C. L. T. 2, 8 Ex. 
C. R. :?73.

Petition of right — Suppliant—Locus 
standi.]—The suppliant applied to be allowed 
to purchase certain lands under s. 31 of the 
Land Act. tendering the proper amount 
therefor. The application was refused on 
the ground that the lands had been granted 
to a railway company. The suppliant alleged 
that such grant was illegally issued and void, 
and the Crown allowed a petition of right i<> 
be brought :—Held, that the suppliant had no 
locus standi to obtain any relief. Hall v. 
R.. 7 B. C. R. 80, 480.

Postmaster's salary Allowances—In-
tereêt Civil Service v r I By the Civil 
Service Act, R. S. V. c. 17, solid. I»., a city 
postmaster’s salary, where the postage col
lections in his office amount to $20.000 and 
over, per annum, is fixed at n definite suin' 
according to a scale therein provided. No. 
discretion is vested in the Governor in Coun
cil or in the Postmaster-General to make the 
salary more or less than the amount provided. 
Notwithstanding the statute, it was the prac
tice of the Postmaster-General to take a vote 
of Parliament for the payment of the salar
ies of postmasters. For the years between 
181)2 and 1000. except one, the amount of the 
appropriation for the suppliant’s salary was 
less than the amount lie was entitled to un
der the statute : Held, that he was en
titled to recover the difference.- 2. That the 
provisions in s. 0 of the Civil Service Act 
to the effect that “the collective amount of 
the salaries of each department shall in no 
case exceed that provided for by the vote of 
Parliament for that purpose," was no bar to 
the suppliant’s claim, even if it could he 
shewn that if in nuy year the full salary to 
which the suppliant was entitled had been 
paid, the total vote would have been ex
ceeded. Such provision is in the nature of 
a direction to the officers of the treasury who 
are intrusted with the safe keeping and pay
ment of the public money, and uot to the 
Courts nt law. Collins V. United States, 15 
Ct. of Clms. 35, referred to.—3. The suppli
ant was uot entitled to interest on his claim.

—4 The provision in s. 12 of the Civil Ser
vice Amendment Act. 1888. to the effect that 
"no vxtra salary or additional remuneration 
of any kind whatsoever shall be paid to any 
deputy-head, officer, or employee in the civil 
service of Canada, or to any other person 
permanently employed in the public service," 
does not prevent Parliament at any time 
from voting any extra salary or remunera
tion, and where such an appropriation is 
made for such extra salary or remuneration, 
and the same is paid over to any officer, the 
Crown cannot recover it back. Hargrave v. 
R.. 22 C. !.. T. 427, 8 Ex. C. R. 02.

Prerogative — Attorney-General — In
junction to restrain action—Public harbour.) 
—It is a prerogative right of the Crown to 
stop a suit between subjects in the subject- 
matter of which it is alleged that the Crown 
is or may he interested, and in respect of 
which suit has been brought in behalf of the 
Crown to have its interest declared.—If the 
Crown right alleged is a right in behalf of 
the province, then the Attorney-General for 
the province is the proper officer to exercise 
the prerogative.—Observations on the history 
of the Supreme Court of British Columbia. 
Atty.-Gen. for It. C. v. Esquimau & Nanaimo 
Rw. Co., 20 C. L. T. 208. 7 R C. R. 221.

Public officer—Assignment of salary— 
Public policy.) -— The provisions respecting 
the assignments of choses in action found in 
R. S. O. o. 51. s. 58 (5), (0), are not bind
ing upon the Crown us represented by the 
Government of Canada.—2. On grounds of 
public policy the salary of n public officer 
is not assignable by him.—3. Neither the lib
rarian of Parliament nor the Auditor-Gen
eral of Canada has power to hind the Crown 
by acknowledging explicitly or implicitly an 
assignment of salary by an officer or clerk 
employed in the library of Parliament. Pow
ell v. /?.. 25 C L. T. 140. 0 Ex. C. R. 364.

Public officer — Judge of Yukon Court 
—Living expenses — “ Appointee of Domin
ion''— Recovery of money paid.)—The de
fendant was appointed a Judge of the Su
preme Court of the Yukon Territory on the 
12th September, 1808. By s. 5 of the Yu
kon Territorial Act. 189s (61 V. c. 6), as 
such Judge he became a member of the 
council constituted to aid the Commissioner 
in his administration of the Territory. An 
order in council was passed on the 7th Oc
tober, 1898. appointing him “ to aid the Com
missioner in the administration of the Ter
ritory." and since that time up to the action 
brought he had continued to act as a mem
ber of the council. In addition to the salary 
paid to him as such Judge, certain provision 
for living expenses was made from time to 
time by Parliament in his behalf. By orders 
in council of the 7th July, 1898. and the 5th 
September, 1899, relating to officers for the 
administration of the Yukon District, it was 
provided that such officers wore, in addition 
to their salaries, to he furnished with "quar
ters and such living allowance as may from 
time to time Im* fixed by the Minister of the 
Interior f and it was further provided there
in that the provision mentioned should apply 
to all "appointees of the Dominion " who 
had been or might be appointed to the staff 
for the administration of the Yukon Terri-
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tory :—Held. that the defendant was an 
“ appointee of the Dominion” on the staff 
for the administration of the Yukon Terri
tory within the meaning of the order in coun
cil of the Btb September. 1801). and so en
titled to the quarters and a ‘‘living allow
ance'• provided thereunder.—8. That hecir- 
cumstances disclosed approval and ratifica
tion by the Minister of the Interior and the 
Minister of Pabiic Works of the action <>f 
the Commissioner in making the expenditures 
in question for the benefit of the defendant. 
R. v. Hugos, 26 C. L. T. 4(10. 10 Ex. C. R.

Railway subsidies—Disirction of Gov
ernor in council—Construction of statute— 
Conditions of consent—Estimating cost of 
constructing line of railway—Rolling stock 
and equipment.]—The provisions of the Act 
3 Edw. VII. c. 57. authorizing the granting 
of subsidies in aid of the construction of 
railways, are not mandatory, but discretion
ary, in so far as the grant of the subsidies 
by the Governor in Council is concerned.— 
On a proper construction of the Act it does 
not appear to have been the intention of 
Parliament that the cost of rolling stock 
and equipment should be included in the 
cost of the construction in estimating the 
amount of subsidy payable to the company 
in aid of the “ Pheasant Hills Branch" of 
their railway under the provisions of that 
Act, notwithstanding that the Act did not 
specially exclude the consideration of the 
cost of equipment in the making of such esti
mate as had been done in former subsidy 
Acts with similar objects, and that the Gov
ernor in council imposed the duty of efficient 
maintenance and equipment of the branch 
as a condition of the grant of the subsidy. 
Judgment in 20 C. L. T. 778, 10 Ex. C. R. 
325. affirmed. Can. Pac. Rw. Co. v. 38 
S. C. R. 137.

Railway subsidies Statute—Construc
tion — Compromise — Part payment—Peti
tion of right.]—The grant by a statute of a 
subsidy “ to aid in completing and equipping 
a railway, throughout its whole length for 
the part not commenced and that not finished, 
about 80 miles going to or near (Jaspé 
Basin.” with a proviso that it shall be pay
able to a person or persons, etc., establishing 
that they are in a position to carry out the 
work, applies exclusively to the 80 miles of 
the road ending at or near Gaspé Basin.— 
A different construction of the statute by 
officers of the Crown, the effecting of a 
compromise in consequence, and even a part 
payment of the subsidy, afford no grounds 
to recover the balance from the Crown by 
petition of right. De Galinde: v. R., 15 Que. 
K. B. 320.

Affirmed. 39 8. C. R. 082.
See 20 Que. 8. C. 17.

Return of moneys paid by mistake
—Action for.]—The suppliant brought his 
petition of right to recover from the Crown 
the sura, of $190, which he alleged he paid 
under mistake to the Crown in settlement of 
an information of intrusion in respect of cer
tain lands occupied by him. lie also claimed 
$500 for damages for the loss which he al
leged resulted to him on the sale of the lands 
by reason of the proceedings taken against

him by the Crown —Held, that the suppli
ant’s petition disclosed no right of action 
against the Crown, and that a demurrer 
should be allowed. Moore v. Vestry of Ful
ham. J1K94] 1 Q. B. 399. followed. Paget v. 
R., 21 C. L. T. 280. 7 Ex C. R. 50.

Right of Crown to choose forum.)—
It is a prerogative right of the Crown to 
bring a suit in a County Court, even though 
as between subject and subject such Court 
would not be open by reason of the defend
ant not residing or the cause of action not 
residing within the territory of such Court. 
Rex v. Campbell, 8 B. C. It. 208., 38 C. L. 
J. 54.

Scire facias—Annulling letters patent | 
—An information of Atty.-Gen. for annulling 
letters patent is simply a statement of claim 
with conclusions as in the declaration in an 
ordinary action.— (2) Summons in matters 
of scire facias or actions to annul letters pa
tent is made by writ issued in the usual 
manner, without affidavit of petitioner, order 
of a Judge or tint uf Aity. ib n. (3) Want 
of authorization, by the Atty.-Gen., of attor
neys signing the information for him is not a 
ground of exception. If necessary, the Atty.- 
Gen. may file a disavowal of the attorneys 
ad litem. Gouin v. McManamy, 28 Que. 8. 
C. 216.

Settlers’ Rights Act, 1904—Costs — 
Indemnity — Vancouver Island.]—In a sta
tute declaring certain settlers entitled to min
eral rights on their lands, there was a pro
vision that any action attacking such rights 
should be defended by and at the expense of 
the Crown. On action taken by plaintiff 
company to test the statute, judgment was 
given in favour of defendant. Company's 
appeal was dismissed:—Held, as to costs, 
that defendant was not in a position to claim 
any costs against plaintiff company as his 
rights were being asserted by and defended 
at expense of the Crown. Esquimalt <f- Yan- 
aimo Rw. Co. v. Hoggan, 14 B. C. II. 49.

Succession duty — Property exempt — 
Sale under will—Duty on proceeds—Costs— 
Croum.J Debentures of the province of 
Nova Scotia are. by statute. “ not liable to 
taxation for provincial, local, or municipal 
purposes ” in the province. L„ by his w ill, 
after making certain bequests, directed that 
the residue of his property, which included 
some of these debentures, should be converted 
into money to he invested by the executors 
and held on certain specified trusts. This 
direction was carried out after his death, and 
the Attorney-General claimed succession duty 
on the whole estate :—Held, affirming the 
judgment appealed against, 35 N. S. R. 223, 
Sedgewiek and Mills, J.T., dissenting, that, 
although the debentures themselves were not 
liable to the duty either in the hands of the 
executors or of the purchasers, the proceeds 
of their sale, when passing to legatees, were. 
Costs will be given for or against the Crown 
as in other cases. I.ovitt v. Atty.-Gen. for 
A. r. L T 212. 35 s r. R. MO

CROWN CASE RESERVED.
See Criminal Law.
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CROWN DUES. CUSTOM.

See Contract.

CROWN LANDS.

See Contract—Crown—Vendor and Pur-

CROWN OFFICE RULES.

See Appeal.

CROWN PATENT.

Sec Crown—Land Titles Act—Mines and 
Minerals — Patent for Invention— 
—Water and Watercourses—Wat.

CROWN PROCEDURE ACT.

See Constitutional Law.

CROWN RULES.

See Criminal Law.

CRUELTY.

See Husband and Wife.

CULVERT.

See Municipal Corporations.

CURATOR.

Appointment — Vacant succession — 
Status of applicant—Family council.]—No 
person has an interest entitling him to take 
proceedings for the appointment of a curator 
to a vacant succession who is not either a 
relation or a creditor of the person from 
whom such succession devolves.—2. The pro
visions relating to family councils do not 
apply to the proceedings for the appointment 
of a curator to a vacant succession, and only 
relations and creditors are competent to ad
vise the Judge as to the appointment of a 
curator to a vacant succession. Ex p. Con
federation Life Assoc., 3 Que. F. R. 214.

See Bankruptcy and Insolvency.

CURTESY, ESTATE BY.

See Husband and Wife.

Sec Broker — Conflict of Laws — Con
tract — Principal and Agent—Sale 
of Hoods—Ship—Weights and Mea-

CUSTOMER.

See Banks and Banking—Broker.

CUSTOMS.

See Fisheries—Railway—Revenue.

DAM.

Btc Water and Watercourses.

DAMAGES.

Alternative remedy. Sec Injunction.

Fraud. See Fraud and Misrepresenta-

Liquidated damages or penalty. See
Contract—Penalty.

Negligence. See Master and Servant 
-Negligence — Railways—Street 

Railways.

Remoteness of. See Negligence.

Appeal from conviction — Dismis
sal f'<r leant of jurisdiction—-1 rtion for costs 
of ]—The present defendant took an appeal, 
under the provisions of the Criminal Code, 
to the Court of Queen's Bench. Crown side, 
from a conviction by a district magistrate for 
failing to keep in repair a certain rond. This 
appeal was quashed for want of jurisdiction. 
Costs were not granted. The present action 
was brought by the complainant in the previ
ous proceeding, to recover by way of damages 
the expenses to which the plaintiff had been 
subjected by the appeal. The Court below 
awarded $50:—field (modifying the judg
ment ns to the amount of damages, and 
granting $200), that the defendants by bring
ing an appeal in a en«e in which the Court 
of Queen's Bench had no jurisdiction, be
came liable for all legitimate costs and ex
penses incurred by the present plaintiff in 
resisting the appeal, including fees of coun
sel. taxation of witnesses, service of subpoe
nas, and travelling expenses.—Qua-rc, ns to 
the power of the Court to grant costs where 
an appeal is quashed for want of jurisdiction. 
Beaucheane v. Scotstoicn, 10 Que. S. C. 316.

Assessment of — Writ of summons — 
Statement of claim—Non-conformity — Sub
stituted service—Order for.] — By the in
dorsement on the writ of summons the plain
tiff claimed damages for breach of an agree
ment by the defendant to convey certain land 
to the plaintiff. By the statement of claim
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nnd the plaintiff'» evidence it appeared that 
her real claim was foi hreaeh of a subsequent 
parol contract. Vnder an order of a local 
Judge Ken-ice of the writ nnd statement of 
claim were effected by posting them on the 
90th November, 1900, In so envelope ad
dressed to the defendant at a place in On
tario. On the 28th December. 1000. judg
ment was entered for the plaintiff for de
fault of appearance to the writ, for dam
ages to be assessed. No proceedings were 
taken upon the statement of claim either to 
enter judgment or a default note:—Held, 
that, according to the practice, no assessment 
could be made except upon the judgment for 
default of appearance, for nothing else was 
ripe for assessment : and the plaintiff could 
not have damage» pursuant to the claim in
dorsed on the writ, because it appeared by 
the evidence that she had consented to the de
fendant conveying the land in breach of his 
covenant. The action was. therefore, dis
missed, but without costs and without pre
judice to a new action being brought upon 
the causes of action set forth in the state
ment of claim:—Semble, that the order for 
sen-ice by posting should not have been 
made, the material being quite insufficient, 
and there being no probability that the 
papers would reach him. Alexander v. Alex
ander, 21 C. L. T. 388, 1 (J I. R. 639.

Assignment of claim for dam '.pen ex
delicto—Chose in aetinn. ]—The plaintiff 
brought this action for damages for personal 
injuries sustained by his being run down by 
a car of the defendants, nnd for the killing 
of hi» master's horse which he was riding 
at the time, and in respect to which he 
claimed under assignment fro. his master: 
— Held, that the action was properly dis
missed ns to the latter claim, upon the ground 
that it was not an assignable chose in action. 
McCormack v. Toronto h>o. Co.. 8 O. W. R. 
467. 9 O. W. R. 900, 13 O. L. R. 656.

Breach of charter party-//ire of ship 
for season—Failure of otrners to fulfil eon- 
tract—Measure of damages — Principle of 
assessment.]—A term of the charter party 
required defendants, the shipowners, to have 
the ship pass Canadian Government inspec
tion. which it failed to do : -Held, that the 
damages should not he the difference between 
the plaintiff's operating expenses and receipts, 
but such sum as would put him in same 
position ns he would have been in lmd he not 
been prevented from running the steamship 
for the whole term for which he had hired 
it, hut had been able to run it during the 
whole of that term if he had been so minded. 
Col beck v. Ontario (1909), 13 O. W. R. 1(127. 
^Varied on appeal by consent, 14 O. W. R.

Breach of contract—Delivery of rail
way bonds.]—Ray v. Pt. Arthur, Duluth, d 
Western Ru. Co.. Ray v. Middleton, 2 O. W. 
R. 345, 3 O. W. H. 100. 724.

Breach of contract—Remoteness—Car
riers— Loss of machinery—Profits.]—Dam
ages for breach of contract must he direct, 
and none are recoverable that are indirect 
or remote. Hence, where • carrier f«»r hire 
loses a piece of machinery, sent through him 
for repairs, the owner is not entitled to re

cover from him, ns damages, tin» loss in
curred through having been deprived of tl.e 
use of it for a season. Thiauville v. Can. 
Km. Co., 33 Que. 8. ('. 403, 4 E. L. R. 433.

Breach of covenant — Restraint of 
trade — Method of estimating damages— 
Master’s report — Appeal - General dam
ages—Nominal damages. Anderson y. Ross. 
11 O. W. R. 882.

Breach of promise of marriage —
Proof of damages — Jury — Excessive dam
ages—Reduction by Court.]—The Court will 
not allow the verdict of a jury awarding 
$3.250 damages to the plaintiff for breach of 
promise of marriage to stand, where she has 
proved no special damage unless the annoy
ance which sin» has suffered by the marriage 
of the defend' nt to a rival whom she knew. 
A sum of $1.'*00 would be, in the circum
stances, amply sufficient. Sims v. Bach, 10 
Que. P. R. 178.

Contract—Breach—Assessment by Judge 
—Evidence -Guess — Appeal — Concurrent 
findings of Courts teloio.]—The evidence in 
an action for breach of contract being In
sufficient i" enable the trial Judge to assess 
damages, he was obliged to guess, ns he 
stated, nnd his guess was $5,000. This was 
affirmed by a provincial appellate tribunal. 
The Supreme Court of Canada allowed an 
appeal and dismissed the action, the major.*y 
holding that the result of the absence f 
evidence was that the damages could l>e no 
more limn nominal. Armour. J., dissenting, 
was of opinion that there should be a new 
trial. Williams v. Stephenson, 33 8. C. R. 
323.

Conversion of mining shares—Shares 
of no market value—Measure of damages— 
Estimate as if trial by jury.] — Defendant 
sold 20,000 shares of mining stock having no 
market value in breach of contract with 
plaintiff. Reference was had before Referee 
to assess damages to lie awarded plaintiff 
for conversion of said shares. Referee fixed 
the amount at $8,000. or 40 cents per share, 
the highest price which had been obtained 
for such shares. He also found that de
fendant had paid plaintiff $5,100, which 
should he deducted from amount so assessed, 
and that the balance, $2.000, should hear 
interest at 5% from 17th March, 1909.— 
Meredith, O.J.C.P., held, that the above as
sessment was too high, nnd reduced the dam
ages to 20 cents per share, the price de
tained by defendant for such shares.—Divi
sional Court held (10 O. W. R. 820, 21 O. 
L. It. 014, 1 O. W. N. 11811. that the sale 
was exceptional, and that plaintiff was en
titled to damages, hut the question should 
he dealt with ns a jury probably would, ink
ing into consideration the fact of a sale at 
n higher price t* an that obtained by defend
ant, and a fair assessment of damages would 
he to Increase the assessment appealed from 
by $1,600.—In re Bahia <f San Francisco Ilw. 
Co. (1808), L. R. 3 Q. It. 684, followed.— 
Mitchell v. Hart. [19011 2 K. R. 807. 
[19021 1 K. It. 482, considered. — Court of 
Appeal affirmed assessment by Divisional 
Court, Meredith, J.A. (dissenting), being in 
favour of restoring the assessment of Mere
dith, C. J. C. P. Goodall v. Clarke (1911), 18 
O. W R. 185, 2 O. W. N. 507. O. L. R.
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Death of child—Fatal Accidents Act— 
Quantum of damages—Assessment by jury— 
Motion for now trial. Rrnwiek v. Cult. Pres- 
ton cf 11 es pc Ur Street Rtc. Cm., 0 O. W. It. 
413. 11 O. L. It. 158.

Death of child—Plea that life insurance 
moneys reduce damages. |—In an action for 
damages by parents fur the death of their 
infant son. it is not legal to allege in defence 
that the plaintiffs have already received a 
certain sum from an insurance on the life of 
their son. (iauthier v. Bouchard, U Que. P. 
It. 385.

Death of husband — Estimate of dam
ages—Insurance moneys received by plain
tiff.] — In an action bv the widow of the 
victim for damages resulting from a quasi- 
délit. the Court or jury may take into con
sideration the amount of insurance paid to 
the plaintiff in their estimate of t le dam
ages which will be allowed, and it is open to 
the author of the injury to plead that the 
plaintiff lias already received a considerable 
amount for insurance on the life of her 
husband. Dots. Bridge Co, Konwaketa- 
Sion. 7 Que. I* R. 232

See B Que. P. R. 320.

Death of husband -Negligence—Sola
tium—Protection.]—A widow in an action 
for the death of her husband by the defend
ant's negligence cannot claim damages as 
solatium doloris.—2. She may claim damages 
for the loss of protection and personal care 
of her husband. Uenaud v. Furness, Whithy 
d Vo., 6 Que. P. It. 70.

Death of son—FAements of damages —■ 
Cost of bringing up.] — A father suing for 
damages for the death of his son cannot in
clude in the damages sustained, tin- amounts 
paid by him for the bringing up, clothing, 
maintenance, and education of the son. or for 
similar exp uses. Jteaud' i \. W illiam Grace 
Co., 7 Que. p. R. 82.

Deceit—Measure of—Purchase of shares 
in company—Ascertainment of value — Sub
sequent events. Fohnl v. Miller, 5 (). W. It. 
358.

Distribution of—Tort ivusing death— 
Action by tridutc — Intervention of parent, ] 
—Where the wife of a person who 1ms died 
in consequence of a tort or quasi tort, has 
begun, by virtue of Art. litfiti, < ('.. an
action for damages against the tort-feasors, 
the father or oilier relation of the deceased 
mentioned in such article, may intervene in 
the action to claim from the defendants dam
ages for the loss which he suffers personally 
on account of such death, and may even, by 
such intervention, contest the right of the 
plaintiff to the damages which she claims, 
.lforin v. Mills, 18 Que. S. C. 196, 3 Que. P. 
It. 138.

Ejection from church pew.]—A plain
tiff in a suit to recover damages for personal 
injuries because of a special reason, in the 
present case, for having been forcibly ejected 
from his pew in church by the defendant 
during divine service, cannot allege that the 
defendant, for n long time past, has shewn 
his hatred of the plaintiff by writing libel
lous articles against him in the newspapers.

—Such a statement is foreign to the issues in 
the case, and will be dismissed on inscription 
in law. Lavalltc v. Lafrenicre, 11 Que. P. 
It. 73.

Enticing and harbouring plaintiffs' 
servants—Quantum of damages — General 
damage — Evidence—Assessment by Referee 
—Appeal, fjurricy Foundry Vo. v. Western 
Foundry Co., 6 O. W. R. 939.

Excessive damages — Misdirection—A p- 
pcal to Supreme Court of Canada—Reduction 
—Consent—New trial.]—Where there was 
niisdireetion as to the assessment of damages 
merely, and it appeared that the damages 
assessed by the jury were grossly excessive, 
the Supreme Court of t'anndn made a special 
order, applying the principle of Art. 503. C. 
C. I'., directing that the appeal should be 
allowed and a new trial had to assess dam
ages, unless the plaintiff consented to the 
damages being reduced to a stated sum. Cen
tral Vermont R\c. Co. v. Franehcre, 35 S. C. 
R. C8.

Excessive damages —Misdirection—New 
trial.] — If, in charging a jury, the Judge 
makes a statement calculated unnecessarily 
to magnify the importance of the matter in 
dispute, and suggests excessive damages, a 
new trial will not be granted, even though the 
Judge was in error in making the statement, 
if it appears from the verdict found that the 
jury, in assessing the damages, were not in- 
fluenced by the charge. Cormier v. Boudreau, 
35 X. B. R. 645.

Excessive damages—Trespass — Evi
dence—Findings of jury—Equal division of 
Court—Costs.j—An action to recover dam
ages for a wrongful and violent entry by 
the defendants* servants upon the plain
tiff's property and the wrongful seizure and 
appropriation of the plaintiff's chattels. The 
jury found that the defendants, by their ser
vants, took possession of the property ille
gally and in violation of their agreement, and 
that the plaintiff was entitled to the value of 
the property taken, and they assessed the 
damages hi $730. for which judgment was 
given by the trial Judge with costs. The 
evidence as reported did not disclose proof 
of tin value of several of the chattels for 
the taking of which damages were claimed, 
and it did not appear anywhere how the $730 
was made up. I'pon a motion by the de
fendants to set aside the judgment and for a 
new trial : //</>/, per Meagher and Ritchie, 
JJ., that the evidence of damage which was 
before the jury not having been reported to 
the Court, and in view of the violent and ille
gal manner of entry upon the premises, the 
Court was not in a position to decide that 
the damages were excessive. Per Townshend 
and Graham, JJ., that the damages should 
he reduced to conform with the proof of loss 
suffered disclosed in the evidence before the 
Court. Owing to the equal division of opin
ion. the motion was dismissed, but without 
costs. Johnston v. Don ». Steel t£ Iron Co., 
21 C. L. T. 311.

Expropriation of land—Assessment —
Reservation of recourse for future damages 
— Res judicata — Right of mc/iom.] — A 
lessee of premises used as an ice house re
covered damages from a city corporation for 
injuries by the expropriation of part of the
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premise*». In hi» statement of claim he bad 
: ed be right ol further re

course for damages. In un action brought 
after his death by his universal legatee to 
recover damages for loss of the use of the 
ice house during the unexpired term :—Held, 
that the reservation did not preserve any fur
ther right of action in respect of the ex
propriation. and the plaintiff’s action was 
properly dismissed, as. in such cases, all 
damages capable of being foreseen must be 
assessed once for all, and a defendant cannot 
be twice sued for the same cause, City of 
Montreal v. McGee, 80 S. c. R. 582, and 
Chaudière Machine <(• Foundry Co. v. Canada 
Allantir Itir. Co.. 33 8. C. R. 11. followed. 
Anetil v. Quebec, 33 .8. C. R. 347.

Faits et articles-- Default of defendant
to reply—Evidence-—Effect on assessment of 
damage».]—In nu action for damages the 
proof arising from the default of the defend
ant to answer faits et article» does not hind 
the Court by which the damages are assessed. 
See Art. 304, C. P. Fortin v. Say, 3 L. N. 
331, referred to. Desnoyers v. Gagné, 
Que P. R. 143.

Fatal Accidents Act—Action by mar
ried woman fer death of aged father—Rea
sonable expectation of pecuniary benefit from 
continuance o ' life—Reduction of verdict— 
N«w trial. Dewey v. Hamilton d Dundaa
ïy Hk' C°'' 9 °* W* h' ’n1, 10 °- w- R*

Fatal Accidents Act—Action for death 
of engine-driver — Settlement — Payment 
of lump sum—Approval of Court—Appor
tionment—Shares of widow and infant child
ren — Consideration of benefit received by 
widow under will of deceased. O'Donnell v. 
Can. Pat. Rw. Co., 12 O. XV. R. 110.

Fatal Accidents Act—Death of boy of 
13—Action by father—Expectation of pecun
iary benefit by continuance of life—Quan
tum of damages. Thompson v. Trenton Elec
tric d Water Power Co., 11 O. W. R. 1009.

Fatal Accidents Act—Death of child
—Expectation of pecuniary benefit—Plead
ing. 1 — In an action for damages brought by 
a father for the death of his child, it is not 
irrelevant to allege that he and his wife have 
suflered loss anil damage by the death of 
their child, through loss of maintenance which 
they were entitled to expect from him. An
derson v. Protestant Hoard of School Com
missioner», 8 Que. P. R. 341.

Fatal Accidents Act—Death of child 
—Expenses of education and maintenance.] 
—The maintenance and education of u minor 
son being obligations imposed by law upon 
the father, he cannot, in an action in dam
age» for the death of his son, recover the 
amounts so disbursed in connection there
with. dough v. Fabre, 0 Que. P. R. 18.

Fatal Accidents Act—Death of infant 
—Negligence of tramuay company—Measure 
of damages of father.]—The father of an 
infant killed in a tramway accident can re
cover from the tramway company respon
sible for the accident only actual damages 
established by evidence. He ha> no right to

damages for moral prejudice nor in solatium 
doloris. Quebec Rio., Light d Power Co. v. 
Poitras, 14 Que. K. R. 421»,

Fatal Accidents Act—Loss of child— 
Right of mother while father living—Exces
sive damages—Reasonable expectation of pe
cuniary benefit—New trial]—The mother of 
the deceased is a person for whose benefit 
an action can he brought under the Fatal 
Accidents Act, although the father is living. 
—Damages assessed by a jury at $3,000 for 
the loss of n daughter seventeen years old 
by reason of the negligence of the defendants, 
were held to he excessive, and a new trial 
was directed unless both parties would agree 
to have the damages fixed at $1,500. Order 
of a Divisional Court. 11 O. L. R. 158, ti 
O. XV’. R. 413, reversed. Renuitk V. Galt, 
Preston d Hcspcler St. Rw. Co., 12 O. L. R. 
35, 7 O. XV. It. 073.

Fatal Accidents Act — Negligence — 
Quantum — Death of person — Insurance 
moneys — Deduction.]—Defendants respon
sible for an accident causing loss of life, not 
contesting a claim for damages for such toss 
except as to the amount of da mares recovt r- 
able, are not in a position to invoke in miti
gation of damages the payment to the plain
tiff of the amount of an insurance upon the 
life of the deceased, the existence of which 
was brought out in tlie course of the trial 
only, without having been alleged in the de
fence. Quebec Central Rw. Co. v. GUlanders, 
15 Que. K. B. 414.

V'atal Accidenta Act—Parent and child 
—Excessive amount—Suggesttd reduction— 
New trial — Evidence — Admissibility — 
Intention of deceased.] — Damages to the 
amount of $2,100 were recovered by the plain
tiff suing as the father and administrator of 
his deceased son, 22 years of age, who was 
killed through defendants’ negligence. The 
son’s occupation was principally that of a 
labourer, the highest rale of wages received 
by him living fur a few days at the 
rate of $35 a month. His mother was 
dead and his father bad married again, lie 
lived with a widowed sister, but was on good 
terms with his father and step-mother, whom 
he visited once or twice a month, on such 
occasions giving his father from $2 to $4, 
and once_$5. His habits were good and he 
was of a generous disposition. Evidence was 
received of his intention of helping bis 
father to build a house, of assisting him in 
paying off a mortgage of $650 on his prop
erty, as well as a debt of $400, which he 
owed another son, and for which the father 
had given his promissory notes :—Reid, that 
the evidence of such expressed intention was 
properly admitted, not necessarily as shewing 
a promise to make the payments, but of his 
being well disposed to his father; the amount 
awarded the plaintiff for damages however 
was clearly excessive, and a new trial was 
ordered unless the parties agreed to a reduc
tion of the damages to $500. Stephens v. 
Toronto Rw. Co., 11 O. L. R. 19, 6 O. XV. 
R. 057.

Fatal Accidents Act — Trial without 
jury — Finding of Judge — Expectation of 
benefit—Nominal damages—Dismissal of ac
tion without costs—Appeal. Wood v. Lon
don St. Rw. Co., 7 O. XV. It. 001.
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Flooding land—Measure of damages — 
Duty uf !Inimanl to diminish.] — Where 
there is, in the power of the person com
plaining, nn obvious and inexpensive method 
or reducing, diminishing, or wholly doing 
away with the damage* complained of, e.g., 
by a short transverse drain to prevent flood
ing of land, it is his duty to adopt it, and. 
in default of his doing so, he is only entitled 
to recover such loss as he would have suf
fered if he had taken proper measures to pre
vent or diminish the damngi s. Filiatrault v. 
Coteau Landing, 23 Que. 8. C. 02.

Fraud and misrepresentation — Sale 
of tuo creameries — Representations as to 
amount of output, expenses and profit—Mea
sure of damages—Reference to ascertain dam
ages—Appeal from report — Conts.]—Mere
dith. r .I.r.P,. held 114 O. W. R. !*S4, 1 O. 
W. N. 177). that the measure of damages, 
in an action for misrepresentation in the 
sale of two creameries to plaintiff, was the 
difference between the purchase price and 
their actual value at the time of purchase, 
and that the Master erred in allowing dam
ages for loss sustained by plaintiffs in the 
operation of the creameries. Reference to 
Local Master to ascertain the damages. — 
Iiocal Master found that the creameries had 
no value as creameries when sold to plain
tiffs ; that defendants should be allowed only 
for the value of the land, buildings, etc. 
Master allowed plaintiffs $3.030 damages with 
interest at 5%. amounting to $715.(15, and 
also allowed plaintiffs $3,440.14 as damages 
sustained by plaintiffs in operating the cream
eries after the purchase. This latter item 
was disallowed in above judgment. Defend
ant appealed as to the other items. Mere
dith. C.J.C.I*.. dismissed defendant's appeal, 
hut held, that as he had succeeded as to the 
item for damages for loss in operation of 
the creameries, the plaintiffs should be al
lowed only three-fourths of their costs of 
the appeal and should pay one-fourth of de
fendant’s costs. Lament v. Wenger (1011), 
18 O. W. K. 170, 2 O. W. N. 510. O. U It.

Future damages.! — In nn action for 
damages resulting from injuries to the pro
perty of another, future damages cannot be
claimed, seeing that they are not permanent 
(at least in the case at bar), and that they 
are in consequence inappreciable both as to 
their duration and nature. Duggan v. Stadu- 
cona Water Vo., 2 Que. P. It. 385.

Inadequacy—.Vetr trial — Compromise 
verdict.] — A new trial on the ground of 
the insufficiency of the damages will not be 
granted unless it appears clearly to the 
Court that the smallness of the damages has 
arisen from mistake upon the part of either 
the Judge or jury, or from some unfair prac
tice on the part of the defendant.—A verdict 
will not be set aside on the ground that it 
is a compromise verdict if it can be justified 
upon any hypothesis presented by the evi
dence. Currie v. St. John Rw. Co., 30 N. B. 
It. 104.

Inciting or procuring breach of con
tract—Actionable tvrong — Sale of goods 
subject to restriction. 1—Plaintiffs were manu
facturers of loose leaf system. Defendant 
company was formed of four employees of

plaintiffs to compete with plaintiffs. When 
plaint 1 s >ld b nders th< y had purchasers 
sign contracts to purchase loose leaves from 
h m i defendant ' agents Induced diffi rent 

purchasers to buy loose leaves from defend
ants Held, that plaintiffs were entitled to 
damages for defendants’ interference with the 
contractual rights between plaintiffs and their 
customers. Coprland-t’hatterson v. liusiness 
Systems, 13 O. W. R. 259.

Un appeal above judgment varied by nar
rowing injunction so ns to restrain defend
ants from making contracts with persona 
whom they know to have made contracts with 
plaintiffs. Copdand-Chattirson v. Business 
Systems, 13 U. W. R. 1211.

Injury to land—Future damages—In
demnity— Warranty.]—A plaintiff who sues 
Ins neighbour for damages in respect of in
jury to his property by the construction of 
a new house, cannot require the defendant 
to sign a promise of indemnity against fu
ture damages, and give him security therefor 
by a hypothec, unless he alleges and proves 
that he is entitled to such a warranty by law 
or by a special agreement. Onofrio v. La 
Patrie Pub. Co., 8 Que. 1\ R. 305.

Injury to property—Elements of dam
ages—Fees of expert witnesses — Notarial 
protests. | — The fees of expert witnesses em- 

1 ’ ■ mak ■ < laminations of property, 
plans, etc., necessary for the prqof of the 
plaintiff's allegations of damage to property 
caused by the defendants’ illegal acts, and 
also the costs of notarial protests, form part
of the lamages which the plaintiff is entitled 
to recover from the adverse party. Décarie 
v. Montreal West, 20 Que. S. C. 10.

Injury to servant through negli
gence of master—Excessive damages — 
Permanent injury—Partial disability—Earn
ing power—Incurable disease—New trial for 
assessment of damages for permanent in
juries—Amount claimed by plaintiff—Stat
ing to jury—Rule of practice—Direction of 
trial Judge. Tinsley v. Canada West Coal 
Co. (Alta.). 9 W. L. It. 700.

Interlocutory injunction — Dissolu
tion—Time for applying for reference—Evi
dence — New agreement — Costs — Stay 
of proceedings—Appeal. McLeod v. Lawson, 
8 O. W. R. 335.

Jury—Increase on second trial—Excess 
—Perverse verdict.]—The increase of dam
ages on the second trial of an action for the 
loss of a foot from $3,500 to $0,500 :—Held, 
not perverse or wrong, and that the latter 
amount was not, in the circumstances, exces
sive. Hansen v. Can. Pae. Rw. Co., 0 Terr. 
L. R. 420.

Landlord and tenant - House infested 
with vermin. Middleton v. Allard, Allard v. 
Middleton. 3 E. L. R. 144.

Lord Campbell's Act—Action — Bar— 
Life insurance.]—The fact that a widow has, 
upon ilie death of her husband, obtained the 
proceeds of a policy of insurance upon his 
life, i< not n liar to her recovering damages 
from the person responsible for the accident 
which caused his death. Konwaketasion v. 
I tom. Bridge Co., 5 Que. p. R. 320.

See 7 Que. P. R. 232.
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Lord Campbell's Act—Apportionment
In tween widow and children — Other pro
vision for widow. | — An action brought 
•gainst a railway company by a widow on 
In-half of herself and four infant children, 
aged respectively seven, live, three, and one 
year, to recover damages for the death of her 
husband through the company's alleged negli
gence. was settled by the company paying 
$4,800. On application to n Judge, the 
amount was apportioned by giving the widow 
$1.1110, and each of the children $1)00, the 
widow also to be paid for the children's 
maintenance $200 a year half-yearly for three 
years, the fact of the widow having already 
received $1,000 for insurance on the hus
band's life being taken into consideration. 
Burkholder \. (Jrand Trunk Riv. Co., 2d 
C. L. T. 155, 5 0. L It. 428. 2 O. W. It.

Lord Campbell'a Act—Death of rela
tive — Reasonable expectation of pecuniary 
benefit. 1—The parents and sisters of a man 
who was killed by an electric shock whilst 
working in the defendants' works, and in 
consequence, as it was alleged, of defects in 
the appliances supplied by the defendants at 
the work», sued for damages for his death. 
The deceased, who was the only sou of the 
rector of a small parish near Montreal, with 
an income of about $tXK) a year, had been 
given a college education and had returned 
home when about 21 years old. For a time 
he remained at home, earning nothing. Then 
he spent some time in the insurance business 
in Vermont. Then, on account of his father's 
illness, he went home, but soon left for Mani
toba in search of occupation. There, after 
working at several things for about three 
years, he was employed by the defendants 
to manage their electric works at a salary of 
$115 u month, out of which he had to pay 
$45 a mouth to an engineer and sometimes 
to hire other assistance. lie had been thus 
employed about three months when he met 
his death. The parents were getting old and 
were in failing health and it was not shewn 
whether they had or bad not any means 
beyond the income of $(kNi a year. The de
ceased contributed nothing to the support of 
the family during all the time he was in 
Manitoba; but. according to the father's evi
dence, he bad been a great help to him 
when at home, and had assisted him in many 
ways in his parish work and in matters of 
business, nnd was “ a noble, faithful son," 
efficient in every way steady and industrious, 
and "an affectionate son nnd brother : "— 
Held, that there was nothing in nil this to 
warrant the Inference of a reasonable expecta
tion of any pecuniary benefit to the plain
tiffs from a continuance of the life of the 
deceased, and that the verdict of the jury, in 
favour of the plaintiffs should be set aside. 
Sykes v. North Ecstcrn Rw. Co., 44 L. J. 
C. P. 11)1, ami Mason v. Bertram, 18 O. It. 
1, followed. Davidson v. Stuart, 22 C L. T 
200, 14 Man. L. It. 74.

Lord Campbell's Act—Pecuniary loss 
from death of son — Negligence—Evidence 
—Judge's charge—Excessive damages—.Vrtr 
trial. 1—In nn action under Lord Campbell'» 
Act for the benefit of the father of n man 
who lost his life as alleged by the negligence 
of the defendants, evidence was given to shew

that the father, who was about 70 years old, 
was unable to earn his own living; that the 
sou. who was 20. had always lived with his 
father, and for many years had paid for his 
board and lodging ; that for the 15 months 
previous to his death, he had paid nothing, 
because, having gone into business for him
self, his father wished him to keep the money 
to put into the business ; that when the son 
went into business, the father advanced him 
$700; that the sale of the son's business rea
lised $1,100. of which the father got $400 on 
account of Ins advance. The trial Judge left 
it to the jury in general terms to estimate 
what, if any. pecuniary damage the lather 
had sustained by the death of bis son; and 
the jury found a verdict for $3,500 :—Held. 
that the amount of the verdict shewed either 
that the charge way too general in its terms, 
or the jury misunderstood the principles upon 
which damages should be assessed in cases 
such as this, and, therefore, that there must 
be a new trial on the question of damages, 
and, as the evidence of negligence on the part 
of the defendants was not altogether satisfac
tory, and the finding of the jury on the ques
tion of the damages did not entitle their 
opinion on the question of negligence to much 
weight, there must be a new trial on this 
point as well.—2. That, as a claim for $300, 
the balance due the father upon his advance, 
had not been mentioned in the particulars de
livered under the Act, and was not referred 
to either in the plaintiffs opening, the Judge's 
charge, or in any other part of the case, 
it was impossible to say that the jury in 
assessing the damages had included this item ; 
therefore, even admitting this claim to be a 
prqper element of damage in cases under the 
Act, it must be submitted to the consideration 
of another jury,—3. That, outside of the 
debt, there was sufficient evidence to go to 
ihe jury of a pecuniary loss to the father by 
the son's death. Ruoilman \. star Une S.S.
< •. SB N B B. 138.

Measure of—Accident to person—Negli
gence of Crown’» servants—Pecuniary bmc- 
fit.]—In the case of death resulting from 
negligence, ami an action by the party en
titled to launch the same under the provi-
smaa of it. s. v s 1900, c. 178, - 5 
damage should be calculated in reference to 
n reasonable expectation of pecuniary bene
fit, ns of right or otherwise, from the con
tinuance of the life.—2. Such party is not 
to be compensated for any pain or suffering 
arising from the loss of the deceased ; or for 
the expenses of medical treatment of the 
deceased or for his burial expenses, or for 
family mourning. Osborn v. Oillctl, I,. R. 
8 Ex. 88, distinguished. McDonald v. R., 
21 C. L. T. 581, 7 Ex. C. R. 21(1.

Measure of—Breach of contract—Evi
dence—New trial. J—In an action brought by 
the plaintiff to recover an amount claimed by 
him for work done nnd materials supplied in 
constructing a mill for the defendants, the 
defendants counterclaimed for damages aris
ing from the defective performance of the 
work which the plaintiff was employed to 
do:—Held, that the defendants were entitled 
to damages suffered by reason of the loss of 
the use of the mill during the sawing season, 
but, ns there was no evidence to fix the 
amount, and as damages were allowed to
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which the defendants were not legally en
titled. there must be a new trial :—Held, 
that tlie plaintiff was not liable for damages 
not in contemplation of tlie parties, or not 
being the immediate result of the breach of 
contract, such as additional coat of sawing, 
or l"- - sold at a loss. Bruhtn v. / ord 83 
N. .< It. 323.

NogWgence Injury — Impairment of 
prospeets of marriage—Rrmofeness—Ex< ra
nee damages.]—In an action for negligence, 
impairment of the prospects of matrimony, 
in the case of n young woman, by reason of 
physical injuries, may he taken into con
sideration by tlie jury in estimating the dam
ages.—In such a ease of accident to a young 
woman of about 21 years of age. living with 
her father, lint earning $0 a week as a steno
grapher, which accident resulted in the am
putation of her left leg at tlie knee, paresis 
in a hand and arm, of which there might 
never be complete recovery, injury to her 
back, ami a very serious shock to her ner
vous, system :—Held, that u verdict of $5,5(H) 
damages was not so excessive as to necessi
tate a new trial. Morin v. Ottawa Electric 
Jtw. Vo., 18 O. L. K. 209, 13 O. W. R. 85<>.

Negligence—Master and servant—Ex
plosion of tea urn. Richelieu <(• Ont. Yov. 

V. Darman, 3 E. L. It. 128.Co

Negligence— Master and servant — In
jury sustained by workman—ltangerous ma
chinery — Compensation — Deducting in
surance moneys. Cameron v Royal Paper
Mill», 3 E. L. It. 35.

Negligence Operating elevator. Odell 
Windsor Hotel Co., 3 E. L. It. 82.

erected by the defendant fell upon the plain
tiff while passing along the street, and caused 
injuries fur which damages were claimed. 
Tlie trial Judge assessed the damages at $25, 
and ordered judgment in favour of the plain
tiff for that amount. The plaintiff's solicitor 
took an order for judgment for the amount 
awarded, taxed his costs, and immediately de
manded payment from tlie defendant under 
threat that, if not paid, judgment would lie 
entered, and execution issued. Subsequently 
the plaintiff appealed from the judgment, in 
so lor as it restricted the damages awarded 
to external injuries suffered by the plaintiff, 
and i I isell to ullow damages for shock con
sequent upon such external injuries :—Held, 
dismissing the appeal, flint, in order to suc
ceed. tlie plaintiff must have the whole jude- 

I
sessment of damages ; that the case was not 
one in which 'lie damages were severable ; 
and that, if the trial Judge erred iu not 
awarding greater damages, the only course 
op.u to the plaintiff was to appeal. Flinn 
v. Keefe, 37 N. 8. It. (57.

Nervons shock—Physical injury — Lia
bility for. |—Fear or nervous shock resulting 
in physical injury nmy render him who occa
sions it liable in an action for damages. 
Fear is not of itself a basis of an action for 
damages, because ordinarily it does not pro
duce any physical injury, but if such injury 
results there is liability. Victorian Railway 
Commissioners v. Coultas, 13 App. Cas. 222, 
discussed. Montreal St. Rw. Co. v. Walker, 
13 Que. K. It. 324.

Negligence- Personal injuries — Assess
ment by jury—Quantum Elements <|f dam
age—Appeal. Hamilton v. Hamilton, Orims- 
by it Heamsville Electric Rw, Co., 9 O. W. 
R. 807.

Nervous shock — Impact without out
ward injury- Railway—Findings of jury.] 
—Action for damages for negligence. Plain
tiffs (husband and wife) were being driven 
in an enclosed omnibus when crossing the 
tracks of the defendants ; the omnibus was 
caught between the two parts of a freight 
train which was about to be coupled, when 
the driver of the omnibus was caught between 
tlie two sections of tlie train, and while con
siderable damage was done to the omnibus, 
neither of tlie plaintiffs suffered visible bod
ily injury, beyond a few slight bruises, but 
both complained of serious injury to their 
nervous systems ns a result >•( fright : //</•/.
action should lie dismissed as damages were 
result of mental shuck only. Henderson V. 
Canada Atlantic Rw. Co., 25 A. R. 437, and 
Vvtoriun Rw. Commissioners \. Coultus, 13 
App. Cas. 222, followed, but, in view of the 
unsatisfactory state of the law and the con
flict in the decisions, no costs were allowed. 
Geiger v. Grand Trunk Rw. Co., 5 O. W. R. 
434. 0 O. W. R. 482, 10 O. L. R. 511.

Nuisance—Ex< mplary damages — Evir 
dencc—Appeal.] — Where there has been u 
manifest disturbance of enjoyment and viola
tion of rights of ownership, c.g., by tlie 
smoke, noise, and vibration caused by the 
operation of machinery on au adjoining pro
perty, the person so disturbed iu his enjoy
ment is, even without proof of any precise 
amount of damages suffered, entitled to nom
inal or exemplary damages. — 2. Moreover, 
<»n a question of rhe application of damages, 
tlie Court of Appeal will not disturb the 
award of the Court below, in the absence <if 
any special ground for doing so. Montreal 
St. Rw. Co. v. Garcau, 13 Que. K. B. 12.

Nuisance—Injury to orchard bg smoke 
— Value of fruit—Assessment of damages bg 
trial JudgesAppeal—Principle of computa
tion or allowance.]—Action for damages for 
injury to plaintiff's orchard and land owing 
to noxious fumes and smoke emitted from de
fendant’s smelter. The trial Judge gave judg- 
iM.'in for plaintiffs. An appeal was dismissed. 
Smith v. Consolidated. 11 W. !.. It. 488.

Nervous shock — Personal injuries —
Homages not severable — Judgment—Appeal 
•—W'oivcr.]—The movable portion of a fence 

c.c.L.—45

Personal injuries—Pecuniary tors — 
Earning power of plaintiff—Pain and suffer
ing.]--In an action for damages for personal 
injuries sustained by plaintiff owing to al
leged negligence, the jury awarded $30,000. 
Plaintiff was 37. strong, healthy, a mining 
expert earning $0,000 a year with a 5 years’ 
engagement. The fact that tlie trial judge, 
in his charge, spoke of $25,000 by way of 
illustration, and that he and plaintiff’s coun
sel mentioned the amount claimed in the 
statement of claim, namely, $50,000, does not
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affect the result. Appeal dismissed. Braden- 
but i Often* 11906), 11 u w It 818, 
19 O. L. R. 34.

Personal injuries—Quantum of dam
ages—Injury to knee—Conflicting testimony 
as to permanent or temporary disability — 
Assessment of damages by jury—Refusal to 
disturb—Address of counsel to jury—Inflam
matory remarks — Reference to amount 
claimed in action—Rejection of evidence— 
Rule 785—No substantial wrong or miscar
riage Judge's charge — Allowance or con
sideration of sums received by plaintiff from 
benetit and accident insurance. \li*ner v. 
Toronto d York Radial Rw. Co., 11 O. W 
R. 1004.

Petition of right — Provincial secre
tary refus* d to present petition to lAeuten- 
ant-doeernur—Presentation of petition after 
issue of writ—Daman* s for breach of Crou n 
Procedure Act, A*. S. B. C., J897, c. .57, s. 
4, to be assessed by jury. ]—Plaintiff being 
refused a renewal of a license to cut and 
carry away timber from a tract of land by 
the Chief Commissioner of Lands and Works, 
prepared a petition of right setting forth the 
app I ind refus il and h ft it with the
defendant Provincial Secretary for submis
sion to the Lieutenant-Governor for his fiat, 
in accordance with s. 4 of the Crown Proce
dure Act of B. C. The defendant Provincial 
Secretary refused to submit the petition to 
the Lieutenant-Governor, and the plaintiH 
brought action claiming damages for the re
fusal to submit plaintiff's petition in accord
ance with said Act. Defendant before de
livering bis defence submitted the petition 
to the Lieutenant-Governor who refused his 
fiat. The trial Judge withdrew the case from 
the jury on the ground that there was no 
evidence to go to the jury .—Held, that the
Crown Procedure . t, K. s. B. t', 1867, c. 
67, s. 4, imposes an imperative duty upon the 
Provincial Secretary, to submit to the Lieu
tenant-Governor a petition left with him. 
The failure to do so within a reasonable time 
after presentation gives a right of action to 
recover damages not necessarily nominal and 
I tin jury to any what dam
any, followed therefrom. The Supreme Court 
of Canada ordered a new trial. Judgment 
of the Supreme Court of Canada, 39 8. C. 
R. 202. affirmed, judgments of the Supreme 
Court of I!. ('., 12 It. C. R. 470. 6 W. L. It. 
203, and Morrison, J„ at trial, discharged. 
Norton v. Fulton, C. It., 11908J A. C. 410.

Powers of Civil Courte—Liability for 
damages — Assessment °f os indemnity—Re
pressive or correctional power—Penalties or 
punishments—Appeal as to damages—Jury— 
Urounds of appeal.|—Civil Courts, in adjudi
cating upon claims involving liability for 
damages, have no other power than to fix 
the sum which represents the injury suffered 
and to order the party liable to pay it to 
the party injured. They are not called upon 
in any way to exercise a repressive or cor
rectional power by the Infliction of penalties 
or punishments, which are of the competence 
of Criminal Courts.—2. Court of Review or 
of Appeal cannot modify the judgment of 
the Court of first instance as to the amount 
of damages in such actions except upon 
grounds mentioned in the Code of procedure

as grounds for the setting aside of the ver
dict of a jury. French v. Ilctu. 17 Que. K. 
B. 429.

Public officer — Notice before taking 
suit—Bad faith—C. C. P. 88.1—No public 
officer can be sued for damages alleged to 
have been caused by him while acting in his 
official capacity, even if done in bad faith, 
unless a notice of suit one month before the 
writ was issued is given him. Deschencs v. 
Julien, 11 Que. P. R. 35.

Public work—Injury to the person —
Negligence—Aggravation of injury by unskil
ful treatment—Crown.] — Where a person 
who is injured tlirough the negligence of a 
servant of the Crown on a public work, vol
untarily submits himself to unprofessional 
medical treatment, proper skilled treatment 
being available, and the natural results of the 
injury are aggravated by such unskilled or 
improper treatment, lie is entitled to such 
damages as would, with proper treatment, 
have resulted from the injury, but not to 
damages resulting from the improper treat
ment he subjected himself to. Yinet v. A*., 
25 C. L. T. 139, 9 Ex. C. It. 352.

Quasi delict — l< t n suiting from error, 
but without malice—Purely moral prejudice.) 
—An action in damages will be ajfainst a per
son who, through error and without malice, 
does an act which causes a prejudice to the 
injured party. I.aval!6 v. Lefrevierè, Id R. 
de J. 30.

Railway accident Xirvout shock.]—A 
railway company is liable, in an action by 
one injured in an accident while a passenger 
in tlie company's train, for damages and 
pecuniary loss consequent upon a fright re
sulting in a shock to the nervous system caus
ing physical injury, if the fright was the re
sult of the accident, and was reasonable and 
natural. Kirkpatrick v. Can. par Rw. Co., 
35 N. B. R 598.

Reduction Consent—Costs.]—The de
fendant company, instead of paying to tin- 
plaintiff the amount of damages sustained 
by a lire in her bakery, undertook to repair 
the damage, and on account of the faulty 
manner in which the work was carried out 
the plaintiff sued for the amount of the dam
ages caused by the fire, and also for damages 
in respect of loss occasioned by reason of 
being unable to carry on the business. The 
plaintiff’s chief witness stated that the in
jury to the business was $3,000, and the 
jury returned a verdict for her for that 
amount. On appeal the full Court, being 
of opinion that the amount of the damages 
was excessive, with the plaintiff's .consent, 
reduced it to $1,000. Precise directions 
should have been given to the jury as to 
what they should have taken into account 
in estimating the damages, and, ns the case 
had been allowed to go to the jury without 
such directions, without objection by the 
defendants' counsel and without contradiction 
of the statement as to the damage being 
83.000, no costs of the appeal were allowed. 
Murray v. Royal Ins. Co., 11 B. C. It. 212.

Reduction- Consent—New trial.]—Held 
following Watt v. Watt, 119051 A. C. 115. 
that the Court has no jurisdiction, without
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the defendant’s consent, to make a new trial 
dependent upon the consent of the plaintiff 
to reduce the damages. Barter v. Sprague» 
Full» Mfg. Co., 3 E. L. It. 333. 38 N. B. 
R. 207

Reduction—Consent—Veto Trial a a to 
quantum uf damages only. |—< 'ourt of Appeal 
pronounced judgment (5 O. XX’. R. 572). dir
ecting a new trial unless plaintiff consented 
to reduce the amount of the judgment recov
ered i>_- plaintiff at the trial to $4.<H*l, bidd
ing the amount of damages excessive. The 
certificate of this judgment not having issued, 
the Court reviewed the ease and having re
gard to Con. Rule 7 St I ordered a new trial 
confined to the question of quantum of dam
ages only. Watt v. M’ett. 1111051 A. C. 113. 
followed, which held the Court had no juris
diction to order new trial ( without defend
ant's consent ). depending upon the plaintiff 
reducing the damages recovered. Hockley v. 
(Iruiiil Trunk /fir. Co., t$ O. XV. R. 57, 10 
Ü. L. R 303.

Reference to official referee—Report 
— tppeal therefrom — Question of fait —

uestion of law — Further dirait ion* —
o»t*.] -Riddell. .7. (12 O. XV. R. 1243), 

ordered a reference to determine damages.— 
Official Referee awarded defendants damages 
in respect of certain apples shipped to Nia
gara Falls and Glasgow, and refused to 
award plaintiff damages for defendants' fail
ure to supply funds.—Falconbridge. C.J.K.B. 
(10 O. XV. R. 039, 1 O. XV. N. 1052t. con
firmed above report, as Official Referee’s find
ings were on questions of fact, irtld it had not 
been shewn that he had gone wrong in law. 
—Divisional Court allowed the appeal in part 
and varied the report of the Official Referee 
hjr deducting from the amount of damages al
lowed for the Glasgow shipment of 4,029 
barrels, 25 cents per barrel, amounting to 
$1,007.25, and by reducing the damages al
lowed for the New X'ork shipment to $2.- 
025.50. In other respects appeal dismissed. 
No costs of appeal. By consent of counsel, 
judgment on further directions for the plain
tiff for $2,007 and for the defendants for 
counterclaim for $11,403.35. No costs of 
action or counterclaim. Fang v. Williams 
(1910), 17 O. XV. R. 310, 2 O. XV. N. 196.

Remoteness -False representation—Costa 
of action brought on faith of.]—The plaintiff, 
on the representation of the defendant, then 
president of the Accident and Guarantee Co. 
of Canada, that he was appointed manager 
of the company, resigned his position at the 
Canada Life Assurance Co. loiter on, how
ever, the ac ddent company declined to ratify 
the contract made by their president. An 
action for salary brought by the plaintiff 
against the company was dismissed. Now 
the plaintiff sought to recover from the de
fendant. among other amounts, the sura of 
$225, costs of that action. The defendant 
pleaded by inscription in law that there was 
no lien de droit between him and the plaintiff, 
these damages being indirect and too remote :

-IIi Id, that the claim of the plaintiff for 
recoupment of the costs of the proceedings 
was legally impossible of assertion ns result
ing from the alleged united false representa
tions of the defendant and his co-directors. 
Stewart v. Nelson, 7 Que. I\ R. 472.

Sale of goods—Breach of warranty— 
Loss of profits. Thompson v. Corbin, 3 E. L. 
R 111.

Sale of goods—Xon-delivery—Measure 
of damages. 1 —The measure of damages for 
non-delivery of goods sold is ascertained by 
the difference between the contract price and 
the market or current price thereof at the 
time the breach of contract takes place. In 
a case of a sale of hay to be delivered between 
December ami May following, the seller hav
ing given notice in February that he would 
make no further delivery, and the buyer hav
ing written in answer that he would make up 
his claim and send it in the near future, the 
date of the breach is in February, and the 
damages, if any, are to be determined by the 
price current of hay in that month at the 
place of delivery. McGillis v. Huot, 29 Que. 
S. C. 350.

Sale of horse — Breach of warranty — 
Misrepresentation—Costs of uselessly defend
ing suit.]—The plaintiffs, according to the 
findings of fact, had been induced by the mis
representations and fraud of the defendants 
to purchase a horse for $1,200 and to give the 
defendants their promissory notes therefor, 
but such notes had been indorsed for value to 
the Bank of Hamilton before maturity, so 
that the plaintiffs had no defence to the 
bank’s claim on the notes, and they had ample 
means of informing themselves on that point. 
They, however, defended the bank's suit, but 
unsuccessfully .—Held, that in this action, 
which was brought to recover damages 
for the defendants’ misrepresentations, the 
plaintiffs could not add their costs of need
lessly defending the bank's suit to their other 
damages, but must be limited to the amount 
due on the promissory notes, together with 
the costs of the present action only. Godwin 
v. Francis, L. It. 5 C. P. at pp. 306 and 307. 
and Roach v. Thompson, 4 C. & p 194, fol
lowed M or wick v. Walton, 18 Man. L R. 
245, 9 XV. L. R. 38».

Severance and distribution — Joint 
and several trespasses — Several defendants 
guilty of different aids — Apportionment of 
damages—Rules 219, 220, 2Ô7—Costs.]—In 
an action for damages for trespassing upon 
the plaintiffs’ lands and cutting and remov
ing timber therefrom, there were 4 defend
ants; W. T. was the principal, and the other 
3 were workmen under him. In addition, 
there were 0 other workmen engaged in cut
ting and removing the timber, making 10 
persons in all. The trial Judge assessed the 
plaintiff’s damages at $1,000. and gave judg
ment for that sum against all the defendants. 
Upon appeal by the defendants, if was con
tended that the damages against the defend
ants other than XX\ T. should be restricted 
to such ns were actually occasioned by them, 
that is to say, to the value of the trees cut 
by them. The commission of the wrong ex
tended over a period of 8 days ; two of the 
defendants other than XX’. T. worked for the 
whole 8 days, but the third, K.. worked for 
2 days only .—Held, that to entitle the plain
tiffs to recover judgment against K. and the 
other defendants for joint trespasses, the 
plaintiffs must prove that all took part in 
them ns wrong doers, and the liability of K. 
must be limited to those nets in the com
mission of which he joined. The damages
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against all for a joint trespass would, there
for»*, be limited to those for which all were 
jointly liable, namely, the 2 days in which 
lx., together with the other defendants, jointly 
committed acts of trespass. And the plain
tiffs were entitled to a separate judgment 
against the defendants other than K. for the 
damages caused during the time in which 
they were wrongfully cutting the plaintiffs* 
très. There was n-> evidence upon which 
the Court i-ould arrive at the amount of the 
damages for which K. was liable with the 
others; but K. had. by paying into Court 
along with the others the sum of $i>l to 
answer the plaintilTa* damages, admitted a 
liability to that amount. There should, there
fore. be judgment again? t K. for the amount 
paid into Court ; and judgment against the 
other defendants for $009, being the balance 
of the verdict, and costs of suit ; the defend
ant K. to have his costs in the Court below 
subsequent to the payment into Court; no 
costs of appeal.—O'Keefe v. Walsh, [1003] 
2 I. R. 081. followed.—Rules 210. 220. and 
237 authorise the severance and distribution 
of th" damages according to the respective 
liabilities of the defendants.—Judgment of 
Metcalfe. J., varied. Stewart v. Teskce 
(1910), 15 W. L. R. 004. 20 Man. L. It. 107.

Special machine innnuf actnreil by 
defendants for plaintiffs — Contract — 
Warranty—Breach.1— Action for damages for 
breach of warranty given by defendants with 
a special hammer manufactured for plain
tiffs. The trial Judge gave $400 damages. 
The Court of Appeal held it to be a pure 
question of fact, and ns there was ample 
evidence to sustain the findings of trial Judge, 
nn appeal was dismissed. Can. Fairbanks 
Co. v. London Machine Tool Co., 13 O. W. 
It. 183.

Street railway Negligence — Married 
iroman—Personal injury—Damages awarded 
husband—Excessive amount—»W trial.] —
The female plaintiff, 62 yean of age, wife of 
th- male plaintiff, who waa 70 year» of âge, 
In attempting to alight from one of the de
fendants' cars, was through the defendants' 
negligence thrown to the ground ami ser
iously injured. She was in the doctor’s hands 
for several months, and her arm and hand 
which were injured were not likely to be as 
useful to her ns before the accident. The 
jury awarded the wife $1 000 and the hus
band $1,200 :—Held, that the amount awarded 
the wife could not 1m* deemed to be unreason
able; but, as regarded the husband, after 
due allowance for the medical expenses and 
for nursing and attendance, and considering 
the age of the parties, the amount awarded 
him was excessive, ami a new assessment was 
ordered, unless an agreement was come to 
between the parties, that the damages should
be reduced to 8400. Clorke v. London Bt, 
Hu-. Co., 12 <>. L. It. 270, 8 O. W. R. 185.

Street railway—Personal injuries—Ex
cessive damages—New trial. Witty v. Lon
don St. Rw. Co., 1 O. W. R. 288, 2 O. XV. 
R. 578.

Timber—Quantum — Master's report — 
Appeal—Absence of order of reference — Or
der made nunc pro tunc—Timber cut off 
lands of plaintiff. Carter v. Com. Par, Rw. 
Co., 9 O. XV. It. (500.

Tort — Jury — Misdirection.]—In nn ac
tion for damages for tort tried before a jury, 
the verdict will not he set aside on t|i„ 
ground of misdirection by the Judge, l»«* 
cause he told them they might if they chose 
allow the full amount of the loss which th 
plaintiff contended he had sustained, or the 
amount which, from actuarial tables, would 
be required to yield an annuity equivalent 
to and representing the full Joss. Sadliir 
v. Grand Trunk Rw. Co., 28 Que. S. C. 501.

Trespass -Wilful acts—Measure of dam
ages.]—The defendant company entered upon 
land and cut down trees and removed gravel 
therefrom, without giving the notice required 
by statute of their Intention to lake tin- 
property. The plaintiffs, the owners, claimed 
in this action the amount of nn award ma-!-' 
by arbitrators, or, in the alternative, dam
ages for trespass. The claim on the award 
having been dismissed, on the ground that 
the award was void for want of a proper 
submission, a new trial was ordered as to 
the amount of damages for the trespass. 
See 88 N. 8. R. Nl ami 37 N. 8. R. 134: 
—-Held, as the trespasses were committed in 
wilful disregard of the plaintiffs' right, and 
were continued in defiance of repeated pro
tests of the plaintiffs, for the pecuniary bene
fit of the defendants, that the measure of 
damages, as to part of the land excavated, 
was its value for the purposes for which it 
was used by the wrongdoers, and ns to tin* 
remaining land the measure of damages was 
the diminution in value to the plaintiffs by 
reason of the wrongful acta of the defendants. 
Mel suae v. Inverness Rw., etc., Co., 40 X. S. 
It. 570.

Trespass — “ Wilful ” acts—Measure of 
damages—Judgment.]—In nn action of tr-s- 
paes for taking coal from a mine !l 
ment declared that the plaintiffs were entitled 
to recover damages from the defendants for 
and in respect of the wrongful and wilful 
trespass and conversion complained of in the 
plaintiffs’ statement of claim:—Held, that 
“ wilful " was not intended as an adjudica
tion that the trespasses were wilful in ihe 
sens<- that would render the defendants liable 
to have damages assessed against them on ’he 
sterner rule; and. the defendants having en
tered the mine under a mistaken idea ns to 
their rights, the milder rule was applied. 
The measure of damages should he the value 
of the coal at the mouth of the mine, less tin* 
cost of digging (hewing) it and transporting 
it there as a merchantable article. Fleming 
v. McNeil Co.. 23 C. L. T. 312.

Warranty — Brooch—Manufacture and 
sale of mat bin»—Defects—Loss of profits — 
Property not passing.]—The plaintiffs agi- 1 
to manufacture a goring loom fit for certain 
special work required by the defendants, and 
to deliver it by a certain time. The machin-* 
was not delivered until after the time fixed, and 
when delivered did not have certain fittings 
which were necessary for its proper working, 
and there were certain defects in it which the 
defendants, after applying to the plaintiffs 
to remedy them, had to rectify themselves. 
In an action for the price of the loom:— 
Held, that the defendants should be allowed 
the sums paid in supplying the missing por
tions of the machine and for the services of
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an export to put it in working order: that, 
notwithstanding that the property in the 
machine remained in the plaintiffs until 
paid for. the plaintiffs never had supplied a 
loom properly constructed to do the work 
required of it, and to do which the plaintiffs 
well knew the machine had been ordered; 
that there was n warranty that it should he 
fit for the purpose: that the defendants were 
prevented from earning the profits they would 
have earned if the loom had been complete; 
and that, under the circumstances, the plain
tiffs were liable to make such profit good. 
Crompton <(• Knowles Loom Works v. Hoff
man. 23 C. L. T. 18H. 5 (). L. R. :>54. 1 O. 
W. R. 717, 2 O. W. It. 273.

Wrongful distress -Seizure of pood»— 
Replevin—Measure of damages. Lee v. lan-
•Oft 11910). 1 O. W N 688

DANGEROUS MACHINERY

Sec Master and Servant—Negligence.

DAYS OF GRACE

See Pills of Exchange and Promissory

DEAD LETTER

Sec Bailment.

DEATH.

Presumption- -Seven years' absence — 
Declaration under s. 14S (3> of Insurance 
Act — Evidence — Statutory declarations — 
Hearsay—Information and belief—Presump
tion not established — Order directing issue. 
Itc Danrey and Ancient Order of I'nitcd 
Workmen, 11 O. W. R. 833. 12 O. W. B. 417.

Presumption—Seven years' absence — 
Insurance Act, s. /#>’ (.1) — Evidence.] — 
In order to establish the presumption of 
the death of the claimant's husband, on 
account of his not having been heard of 
for seven years, it was proved that in May, 
1900, he had gone in a sail-boat to an island 
adjacent to where he lived to procure some 
lumber to be used in his business, nnd that 
while on this island a violent storm having 
arisen, he had telephoned his wife that he 
would probably be detained. He did not. 
however, return, nnd his wife had not heard 
of him since. The boat was subsequently 
found with the sail set and having some lum
ber and Ills cap in it. On the following 
morning he was supposed to have been seen 
at the railway station, hut the person who 
thought lie saw him would not swear to his 
identity. It was said that a person who had 
lost some chairs suspected him of having 
stolen them, but, it did not appear that he 
knew that he was suspected, while it appears 
that the detectives suspected some one else. 
In 1001 a letter was received from a favourite

aunt in England, with whom he was in the 
habit of corresponding, asking about him, 
and stating that she had not heard from 
him for some time past. On the case coming 
before the Court of Appeal, the giving of judg
ment was stated, at the claimant's request, 
to enable her to furnish an affidavit from the 
aunt verifying her letter:—Held, affirming the 
judgment of n Divisional Court. 12 O. XV. It. 
1Ô3. ri versing the judgment of Riddell. J., 
11 VV. U. 107S, that there was sufficient 
evidence to raise the presumption of death, 
even without h.- affidavit subsequently fur- 
niebed [Mi redlth. J.A., dissented on the 
question of the need of the further evidence.] 
Ite indent Order of I nited Workmen and 
Marshall, 18 O. L. R. 129. 13 O. XV. It. 30ti.

Presumption of death of absentee -
Honey in Court—Jurisdiction of Surrogate 
Court — Letters of administration.] — The 
Surrogate Court alone has jurisdiction to 
determine whether an absentee is dead, and 
whether he died intestate, and if so to ap- 
oint an administrator. — In re Jackson, 
1907], 2 Ch. 354, followed. Re Coots; Re 

l)\eyer ; Re Hocking (1910). 17 O. W. R. 
727. 1 O. XV. N. 807, 889, 2 O. W. N. 390.

Proof of—Acte de procuration — Civil 
Code, Art. 51.] — 1‘roof of death cannot be 
made by means of the declaration thereof 
made in nn act of procuration, but only in 
the manner provided by law, i.e., by acts of 
the civil state, or pursuant to the provisions 
of Art. 51, C. C. Lcfebvre-Dcscoteaux v. 
Lefebvre-Descot en u«r, 8 Que. P. R. 291.

DEATH OF JUDGE

See Trial.

DEBENTURES.

Company Debentures. See Company.

Company’s mortgage bonds- -Interest 
—Action for—Evidence.]—An action for in
terest upon a company's mortgage bonds may 
succeed upon production of the coupons, with
out the bonds from which they have been 
detached. Connolly v. Montreal Park and 
Island Rtc. Co., 20 Que. 8. C. 1.

Illegal issue—Innocent holder — Lia
bility of school trustee»—Negligence — Find
ing of jury—Charge.]—A debenture of the 
defendants payable to hearer sealed with 
their corporate seal and signed by their chair
man and secretary, was allowed to get into 
circulation without the authority or know
ledge of the defendants, nnd without their 
receiving any value therefor. It was finally 
purchased bv the plaintiff before maturity, 
who took it in good faith and gave full mar
ket value for it. In an action brought upon 
two of the interest coupons attached to the 
debenture, the trial Judge asked the jury the 
two following questions (among others), 
which were answered in the affirmative: “ Did 
the bond come into the hands of the plaintiff 
as an innocent holder for value through the 
carelessness and neglect of the defendants, or
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those of their officers whose duty it was to 
have the bonds properly executed and issued, 
nud in whose hands or custody the bonds 
should be detained until delivered to ho no 
fide purchasers?*' " I)o you find that the 
board of school trustees, or their officers, were 
guilty of such negligence in connection with 
this bond, as that in your opinion it would 
be inequitable and unjust that the defendants 
should be permitted as against the plaintiff 
to set up a defence that the bond was not 
duty executed, or the issue thereof authorised 
by the board?" A verdict was thereupon 
entered for the plaintiff:—Held, that the ver
dict was rightly so entered. «10 V. c. 24. s. 
159. in reference to the trial Judge unneces
sarily expressing his own opinion upon the 
facts, commented upon, Robinson v. St. John 
School Trustee*. IW N. B. It. 508.

Municipal Debentures. See Municipal 
Corporations.

Railway Debentures. See RAILWAY.

DEBTOR AND CREDITOR.

Abandonment of property — Insol
vent's immovable property—('an it be sold 
at the suit of a creditorf—Costs—C. P. 5.J.9, 
863, 870. 871.]—After his debtor has made 
an abandonment of his estate, a creditor 
cannot bring the debtor's immovable property 
to sale, anti the curator, acting in his quality 
as such, may oppose such sale, and this even 
when i he seizure of the immovables was 
effected before the abandonment.—Coats in
curred by the seizure of immovable property 
of an insolvent prior to the abandonment of 
his estate are privileged. Re Taylor it Wilks 
(19101, 11 Que. I» R. 270.

Absent debtor attachment set aside
as ( 11 debtor only temporarily absent; (2) 
the affidavit on which attachment founded 
was insufficient in not shewing whether at
tachment issued for goods bargained and 
sold or sold and delivered, or how muyh 
due in either case; (.1) the affidavit should 
not have been sworn before the deputy 
prothonotary. Hewitt v. dray. 7 E. L. R. 
356.

Acknowledgement of debt—Promise 
to pay—Particulars—Appeal. C. C. P. )6, 
123.]—(Lavergne, J.. diss. \ The Court of 
Appeals will not interfere in a matter re
specting the discipline of one of the lower 
Charts* sad will not grant permission for 
leave to appeal from a judgment of the 
Superior Court, which refused to allow a 
motion for particulars as to a general allega
tion of acknowledgment of indebtedness and 
a promise of payment. Tranchemontagnc v. 
Legate, 11 Que. P. R. 3<).

Agent— declaration by agent o1 princi
pal’s indebtedness.]—The agent admitted an 
indebtedness of at least $140 to the absent 
debtor. Judgment entered and execution ap
plied for. Agent now seeks to change declara
tion, denying any indebtedness. As a prima 
fane ease not made out, applies.ion refused. 
Fuller v. Webber, 7 E. !.. R. 1.

Assignment for benefit of creditors
—Mechanics' lien—Lien registered alter as

signment.]—The assignment for benefit of 
creditors was registered on the 20th January. 
The mechanics' lien in question was not re
gistered until the 23rd January. There was 
nothing, therefore, for the lien to attach to. 
Creditor not allowed to rank for costs in ob
taining judgment In connection with this 
mechanics' lien proceedings. Re Archibald, 
« E. L. R. 454.

Assignment for benefit of creditors
—Right of assignee to possession of goods as 
against landlord — Unlawful detention of 
goods by lessors.]—Before any rent was due, 
defendant seized the goods of B. for three 
months' rent and took possession. This was 
the immediate cause of It. making an assign
ment to plaintiff. At first, defendant refused 
to allow plaintiff to take possession, but, 
relenting, plaintiff entered and on the same 
day, defendant again seized for one month's 
rent in advance, and thre* months' acceler
ated rent :—Held, that an official assignee is 
not bound to accept a leasehold estate in
cluded in the assignment.—Held, further, that 
defendant's seizure for four months' rent is 
not effective as against plaintiff, hut he has 
a claim for one month's rent. Plaintiff given 
judgment for value of goods less one month's 
rent. Grecnwell v. McKay, 7 E. L. R. 85.

Capias—Arrest—Fraud upon creditors— 
Secretion of property — Motion to quash 
capias.] — Capias quashed as no debt due 
plaintiff who has failed to prove that defend
ant has secreted his property or intended to 
do so, or that defendant was about to leave 
the country with intent to defraud plaintiff. 
Fliusajth v. David, 6 E. L. R. 252.

Collection Act, N. S. s. 28—.4 bsence 
of finding of fraud — Appeal by defendant 
from order for payment by instalments—.Vo 
cross-appeal by plaintiff—Right of plaintiff 
on appeal to set up fraud—Right of wife to 
employ husband—I.lability to support family 
before paying creditors ]—Defendant has been 
ordered to pay plaintiff $75 per month on 
plaintiff’s judgment. On appeal :—Held, that 
as defendant has no prospective income order 
must be set aside. Defendant to execute 
an assignment to plaintiff under above sec
tion. Chipman v. Durlin, 7 E. L. R. 443.

Debtor committed to gaol—Applica
tion for release refused.]—Judgment was re
covered against two defendants, and l»oth 
were summoned for examination under N. S. 
Collection Act. Both appeared and an order 
to pay by instalments was made against one. 
The other sought an adjournment, and fur
ther costs were incurred. Later order was 
made committing defendant to gaol for 3 
months unless he sooner paid the debt and 
extra costs. On application under Liability 
of Subject Act. It. 8. N. 8. (1900). c 1H1, 
for release of debtor, Meagher, J., held, that 
the delay and the severance of the proceed
ings were due to debtor's application there
for and in his own interests, and the costs 
thereof were rightly charged against him. 
Discharge of debtor from custody refused. 
Re White (1910), 8 E. L. R. 543.

Equitable assignment of debt—Order 
to pay moneys—Novation.]—One T.. a con
tractor, gave to his sub-contractor, the plain-
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tiff, the following order on the defendant, the 
owner of the property: “Pay F. (the plain
tiff) $705 and charge to my account on build
ing Lucknow St." Defendant «aid. “ It 
would be nil right." The Supreme Court of 
Canada held that there was a novation and 
defendant liable. It was also a good equitable 
assignment. Appeal allowed, and judgment 
of trial Judge in favour of plaintiff restored. 
Farquhar v. Zwicker. 6 E. L. It. 75.

Execution—Commitment of debtor — Ir
regularity—Discharge — Examiner — /?. S. 
\ 8 e, <88, t. I Proceeding on behftlf 
of prisoner, who was confined as a judgment 
debtor, for his discharge:—Held, that sub
section 4 above requires execution to be dir
ected to the sheriff. As it was not in this 
case, prisoner discharged. In re Apyua Mac
donald, 7 E. L. It. 02.

Interrogatories upon articulated
facts—Must be clear and precise ■— C. F. 
365.1—Held, an articulated fact reading as 
follows : “ If you don't recognise to owe the 
said amount, state bow much you recognise 
to owe," is irregular and contrary to Art. 
866 C. P. Comet Motor Co. v. Dom. Mutual 
Fire Ins. Co. (1910), 11 Que. P. It. 207.

Judgment—Execution—Arrest of debtor 
—Dischurgc—Statute of I.imitations —Effect 
of execution in keeping judgment alive—R. S. 
y. S. e. 167, a. 22. ]—Judgment recovered on 
October 11. 1888. Execution issued there
under on 3rd September, 1800. under which 
defendant was arrested and imprisoned, but 
two days later was discharged under Judg
ment Debtor’s Act. Nothing further was 
done under judgment until 26th November, 
1908, except the issue of execution, when de
fendant was summoned to appear for exam
ination as a judgment debtor:—Held, that 
the issuing of the execution did not keep the 
judgment alive under sec. 22 above. It oak v. 
Fleming, 0 E. L. It. 603.

Judgment—Refusal by commissioner to 
commit debtor—Circumstances shewing deb
tor’s ability to pay — Lack of income—Debt 
for board. |—Debtor, a bankrupt, owed 49 
weeks’ board. Ills son. for whom he worked, 
had previously paid his father's board. As 
it was a continuous and Increasing liability 
it was not beyond doubt that there was no 
reasonable expectation of paying. Commit
tal refused. McKenzie v. Curry, 7 E. L. It. 
235.

Partnership debts assumed by new 
company.]—This action was for goods sold 
and delivered to Ilerold & Kusterman, carry
ing on business as The Ontario Seed Co., 
which debt was assumed, it was alleged, by 
the defendant company, on its ineorimration 
as success or to the former company. At tlu 
trial judgment was given for plaintiff for 
$1,621.20. with interest on $1,574.32 from 
November 29, 1909, and costs :—Held, that 
the defendant company had assumed the debts 
of the old concern on incorporation and had 
promised to pay plaintiffs, and that plaintiffs 
had by letter elected to look to defendant 
company for their pay. Judgment of Falcon- 
bridge, C.J.K.B.. affirmed. Stockcr Co. v. 
Ont. Seed Co. (19101. 15 O. W. It. 374, 20 
O. L. It. 359.

Petition by imprisoned debtor for 
allowance Reasons for imprisonment—C. 
F. 83.1, 834, <X|.f. 885. 886, 887, 888.]—A per
son imprisoned by virtue of Arts. 833 and 834 
(’. P. has alone the right to demand the
»11< « h ' protided for by An. 884 <5. J‘. : ;i 
person condemned to imprisonment for fraud, 
alter his statement of assets and liabilities 
has been contested, according to the provisions 
of Arts. 885 to 888 C. P., has no right to 
such allowance. Desbiens v. Desmarteau <C- 
Cabana. 16 It. de J. 224.

DECEIT.

See Bills of Exchange and Promissory 
Notes — Contract — Principal and

DECLARATION
Sec Elections—Pleading.

DECLARATION OF TRUST
Sie Partnership—Trusts and Trustees.

DECLARATORY JUDGMENT
See Judgment.

DECLARATORY ORDER
See Death.

DEDICATION.

See Constitutional Law—Municipal Cor
porations—Railway—Way.

DEED.

Absolute conveyance--Cutting down to 
mortgage—Evidenre— Ilcdcmption.] —Land of 
the plaintiff worth $1,500. subject to a mort
gage for $000. and other charges for $300, 
was conveyed to the defendant in considera
tion of his paying $140 due for instalments 
under the mortgage, for the recovery of 
whirh an action had been brought. The 
costs of the action w.. paid by the plaintiff. 
The Court, finding under the evidence that 
the deed, though absolut" in form, was in
tended as a mortgage, allowed the plaintiff to 
redeem. Heaton v. Wilbur, 3 N. B. Eq. 309, 
1 E. L. R 472

Absolute conveyance—('lifting down to 
mortgage as against devisee of grantee — 
Abandonment of right of redemption.]—Ac
tion a gains1 widow and devisees of deceased 
for declaration that a deed was intended only 
as security and for redemption. Plaintiff 
declared entitled to a deed. Whitlow V. Sfim- 
son, 1 W. L. R. 12.
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Abeolnte conveyance of land—Colla

teral security— Redemption — Waiver—Coun
sel—Mistake at trial. Sherlock v. Wallace, 
lOW R. 54. 393

Absolute in form -Only mortgage in 
effect Vo tire—Parol evidence—1 dmixxibility 
of. on question of mortgage or no mortgage.] 
—Win-re a tenant is in possession of land, a 
purchaser is bound by nil the equities which 
the tenant could enforce against the vendor. 
This equity of the tenant extends not only to 
interests connected with his tenancy; but hIso 
to interests under collateral agreements. The 
principle is the same in 1>oi|i classes of cases, 
that the possession of the tenant is notice 
that he has some interest in the land, and a 
purchaser having notice of that fact is bound 
to inquire what that interest is. But, a pur
chaser is not bound to attend to vague

A notice to be binding must proceed from 
some person interested in the property. It., 
the owner of land in West Canada, under n 
contract of sale from the Chancellor and 
scholars of King’s College, being indebted to 
T. A: Co., induced I*, to assume the debt, and 
to secure him from any loss in consequence 
of such assumption, by deed poll endorsed 
on his original contract of sale, absolutely as
signed the land to P. Up to the time of 
this assignment. It. himself had never been in 
the actual possession of the land, his father 
having managed the same as his agent. P. 
afterwards, in satisfaction of certain debts 
due by him. assigned the land conveyed to him 
by It., with other property, to (i. This as
signment was also endorsed on the original 
contract of sale. Prior to the execution of 
this assignment, (J. made some inquiries about 
the owner-hip of the property, but it did not 
appear that he received any information that 
It. was the owner. In a suit by It. against 
P and (1. for redemption:—Held, upon ap
peal (affirming the decree of the Court of 
Error and Appeal in Canada).—First, that 
under the circumstances, the transaction be
tween B. and P., although in form an abso
lute assignment and sale, was in effect a 
mortgage only. Second, that as <;. had acted 
with proper bona fidet. taking the assign
ment from a party who had the original con
tract of sale in his possession, and who had 
taken an absolute assignment of that con
tract, he had no notice, actual or construc
tive, of B.’a title.—Semble, where the receipt 
of the consideration-money is acknowledged 
in the body of the deed, it is not the custom 
in Canada to have an additional acknowledg
ment endorsed on the deed. Judgment of the 
Court of Kiror and Appeal for Upper Can
ada (5 tirant 1) and of the Court of Chan- 
eery for Upper Canada <1 tirant 451)l af
firmed. Gnenxhirldt x. Uarnhart 11853). C 
It 2. A. C. 91.

Absolute in form—Parol evidence — 
Admissibility of, on question of mortgage or 
no mortgage. |—A. contracted for the grant 
of certain lots of land from the Government 
in I'poer Canada, and paid part of the pur
chase-money, and being indebted to B., he 
assigned by deed bis Interest in those plots 
to B. in consideration of the sum of £100. 
B. took possession of the lots, and afterwards 
ohtnim-d a grant of them by Letters Patent 
from the Crown in fee with the privity of

A. A. subsequently became bankrupt, and
B. was appointed assignee to his estate. No 
mention was made of any claim on the part 
of A. for right to redeem, or interest in the 
lots, in his affidavit of debts and assets, nor 
was any claim then made by him or bi
creditors. B. remained in possession until 
his death, and the property having greatly 
increased in value. A. procured the appoint
ment of a new assignee of his «-stale, who 
filed a bill against the devisee of B. for n 
demption of the lots in question, upon tin 
ground that the original transaction v as otic

mortgage and not of absolute sale. Tin- 
original deed of arrangement was lost, and 
no evidence of its contents could be produced, 
excep? a memorandum of account between tin- 
parties. made by the solicitor who acted for 
A. and B., upon which the assignment in 
the deed was based. Parol evidence was ad
mitted to prove the nature and terms of the 
transaction, but the Court of Error and Ap
peal in Upper Canada dismissed tin- bill. 
Such decision affirmed on appeal by the Judi
cial Committee. Matheux v. Holmes (18". i
C. R. 2 A. C. 230.

Acknowledgment- Justice of the /’■
— Territorial jurisdiction — Execution and 
delivery of deed.]—A justice of the pence 
has no power to take an acknowledgment of 
a deed out of the county for which he is 
appointed a justice, and an acknowledgment 
stating that it was taken before W. E.. “ om- 
of Her Majesty's justices in and for tin- 
county of V.," without anything further to 
shew that 't was taken in fin- county, is bad: 
and an acknowledgment that the grantor 
" signed and sealed the within instrument. ' 
without stating that it was delivered or ex
ecuted, is bad. Tobique Salmon Club x. !/< 
Donald, 36 N. B. It. 589.

Action fop possession — Evidence of 
possession.]—Action for po-session of a cer
tain lot :—Held, upon tin- evidence, that de
fendants have recognised plaintiff's title. 
There being no pretence of adverse posses
sion by defendants plaintiff is entitled to re
cover possession with nominal damages. Laf- 
fin x. Elstrorth, 7 E. L. It. 89.

Acts of enjoyment can only be made 
use of to explain the terms of a grant, sup
posing them to be ambiguous. Chandler v. 
Atty.Aienl. for Que. <1835). C. It. 3 A. C. 
1, 3 It. de J. 371, 2 It. J. R. Que. 304.

Administrator’s deed—IAccnse to sell 
—Proof of title — Registration--Trespass— 
Acts of possession.]—An administrator's deed 
duly proved and registered under 3 V. c. 61, 
s. 50. reciting all the facts required by the 
statute, and having the affidavit of the ad
ministrator indorsed thereon that the prem
ises mentioned in the deed had been duly 
advertised and sold according to law, is not 
-uili' i- ui proof of i itb- In "in- claiming there
under without proof of the license io soli.— 
A registered deed of lauds held adversely to 
tiie legal owner at the time the deal was 
given will not inure to give title or possession 
to the grantee so as to enable him to main
tain trespass against the person in actual 
possession, although there is evidence of iso
lated acts of ownership on the laud by the 
grantee after the deed was given. Johnson 
x. ( alnan, 3 E. L. R. t», 38 N. B. R. 52.
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Alteration after execution -Addition 
of provision for interest — Inscription en 
faute.] — The defendant Inscribed en faux 
against the copy of a deed of donation tiled 
in the «nit and also against the original min
ute. alleging that the words “ erre intérêt 
légal” had been inserted illegally after the 
execution of the deed. The terms of the deed 
had been discussed between the parties dur
ing two days, and there was a strong pre
sumption that the subject of interest on the 
instalments payable under the deed had not 
been overlooked. In the original minute the 
words “aver intérêt légal” were added at 
the end of a line where there was barely 
space to crowd them in and moreover these 
words did not appear in a copy made by the 
notary a few days after the execution of 
the deed : — Held, that, under the circum
stances and the facts apparent on the face of 
the original minute, the words “ avec intérêt 
légal" constitute an addition (ajouté), 
which is null under the law regarding the 
execution of notarial instruments unless it 
be clearly identified or confirmed by the con
tracting parties ; R. S. Q Art. 3048. Xadon 
v. Auclair, 9 Que. Q. B. 462.

Annulment for fraud as against 
creditors-- l.'ffcet as between parties. 1 — 
A deed which is annulled is made in fraud 
of creditors, is annulled only ns against credi
tors ; as to those who were parties to it. it 
continues to subsist. Gaudet v. Tremblay, 
36 Que. 8. C. 303.

Condition subsequent — Breach—For
feiture—Assignment by vendor before re
vesting Validity.]—On the grant of a fee 
simple defensible on breach of a condition,
no estate to left In the grant ir, but only a 
possibility of reverter, and therefore, before 
breach there is nothing capable of assign
ment. After breach, where the deed does not 
provide for ipso facto forfeiture, the fee does 
not revest automatically, and uutil revesting 
by suit or otherwise there is nothing capable 
of assignment. Land was conveyed subject 
to certain conditions to be performed by the 
purchasers, and, in default of the perform
ance of such conditions, the purchasers were 
to hold the land in trust for the grantor, 
and reconvey to him, notwithstanding that 
any prior breach may have been waived. The 
conditions were not performed. In an action 
by the assignee under seal of the vendor for 
a declaration that, the purchasers held the 
land in trust for him, and for an order for 
the conveyance thereof to him :—Held, that 
after the conveyance there was no estate left 
in the grantor, but only a possibility of re
verter, which was not assignable, and no 
action lay. Clarke V. Lan confer, 10 B. C. 
U. 31.

Construction—Ambiguity — Discharge 
of debtor—Contract — Illegal consideration 
—Bight of action.]—Where the language of 
an instrument is ambiguous or obscure, the 
intention of the parties should be ascertained 
by consideration of the circumstances attend
ing the execution of the agreement—A deed 
of settlement between B. and a bank de
clared that he owed the bank $4,731.01 for 
interest on au advance in respect to a lottery 
scheme, and a further sum of $18,702.02 for 
advances on an account for the purchase of 
stock, two notes being given for these

amounts, respectively, and the shares of 
stock being pledged as security for the 
larger note only. Subsequently the directors 
of ilie bank passed a resolution authorising 
the discharge of B. on payment of $1i>,000 
by one V., "jusqu' a concurrence de la dite 
somme de $15,000.” and the transfer of the 
shares to V. This resolution was followed 
by a deed of compromise, V. paying the 
$15,000. and obtaining a transfer of the 
shares : and it was thereby declared that by 
the transaction It. was discharged in so far 
ns concerned the bank’s advances on the 
stock account •' vis-à-vis la banque des ad
vances qu-elle lui a faites du chef susdit 
mentionées en un acte de réglement.” etc., 
the resolution being annexed and the deed of 
settlement referred to for imputation of the 
payment, and V. was to become creditor of 
B. under conditions mentioned “ jusqu' à 
concurrence de $15.000." In an action by 
D., to whom the notes held by the bank wi re 
assigned : — Held, reversing the judgment 
appealed from, that the effect of the deed of 
compromise was to discharge B. merely to 
the extent of the $15.000 on account of the 
larger note ; and further, affirming the judg
ment appealed from, that no action could lie 
upon the smaller note, as it represented in
terest on a claim in relation to a contract of 
an illegal nature L'Association tit. Jean 
Baptiste V. Brault, 30 8. C. It. 598, followed. 
Deserves v. Brault, 2t! C. L. T. 84\ 37 8. C. 
It. 013.

Construction—Contradictory description 
—Falsa demonstrate non nocct.]—The de
scription in a deed described the land by 
metes and bounds which included the lot in 
question, and these words were addl'd, “ being 
the same laud and premises . . . sold
and conveyed by F. to P. The conveyance 
from F. to I*, excepted this 1 lot.’ ”—Held. 
the description by metes and bounds would 
govern, and the title to the ** lot ” would pass 
under the deed. Chute V. Adncy (1908*, 39 
N. B. It. 113, 6 E. L. It. 244

Construction—Erroneous description — 
Latent ambiguity — Evidente -- Mortgage— 
Power of sale—A*«p*fnent.]—tln a deed 
from T. II. to S. the lands were described as 
beginning at a stake standing on the west 
side of the highway road, being 6.80 chains 
at right angles from T. H. s south line, thence 
north 84° 45' west 25 chains to a cedar post 
standing on Lenihan’s east line, thence north 
5° 45' east along said line 0.86 chains to T. 
H’s south line, thence south 84° 45' east 
along said line to west side of said highway 
road, thence southerly along west side of said 
road to the place of beginning, containing 20 
acres more or less. The description ns it 
stood could not be applied to the land, and 
evidence was admitted ns to the location of 
the stake and post and of a former survey 
Held, on the evidence, that the words T. H.’s 
"south line " in the description, intended to 
describe the northern boundary of the lot. 
were an error, and the lot bounded on the 
north by T. H.’s north line would pass under 
the deed.—Semble, that the assignment of a 
mortgage containing a power of sale to be 
exercised by the mortgagee and assigns, 
transfers the power of sale unless it is ex
pressly excepted. Chute v. Adncy (No. 2), 
39 N. B. R. 93. 7 E. L. R. 36.
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Conetrnetlon — Ornerai expression — 
Special stipulât on» — luit rprt tations— Re- 
fermce to draft.]—If on the comparison of 
a deed of nale with a defeasance drawn up 
and signed on the same day. there is a doubt 
as to the meaning or extent of an expression 
in the former, the Court can, in order to ex- 
i i mi • n i eerie to e draft of the deed 
under private seal, signed by the parties the 
night before in the same transaction.—There
fore. where in the deed of sale of an hotel, 
it is declared that nil the movable effects in 
the house are included in it. and that in the 
defeasance are found the special stipulations 
as to liquors, incompatible with the idea that 
tfcej wen iaelwled in the general expression 
“ movable effects ” in the sale, the declara
tion in a draft of the latter, signed by the 
parties the night before, that the “ liquors 
should Ih> payable separately,” establishes 
sufficiently the fact that they were not in
cluded in the sale. Lorouche V. Bouthillier, 
34 Que. 8. C. 450.

Construction— (Ira vel —Denosi t — New 
trial]—On appeal by the defendants from 
the judgment in 32 O. R. 240, 21 C. !.. T. 
30. the Court, on the ground that there had 
been a misunderstanding as to the extent of 
the defendants’ admission as to the removal 
of gravel, gave them th•• option of a new 
trial upon payment of the costs of the former 
trial and of the appeal, and in default dis
missed the appeal with costs. ,1/aan v. 
drand Tr k Rie. Co.. 21 C. I* T. 220. 1 O. 
L. R. 487, 1 O. W. il. 230, 2 O. W. It. 301.

Construction I.and granted by Canada 
Company in fee simple—Reservations in deed 
—Mine»—Oil spring»—Rock or coal oil—Na
tural gas—Question as to powers of Canada 
Company—Right to confer mining rights— 
Right of entry—Statute of Limitations—,4c- 
tion for trespass and damages — Evidence— 
Findings of facts— Costs. 1 —This was a test 
case to determine as between the Canada Co. 
an<l purchasers from that company what 
rights were reserved under a standard form 
of conveyance adopted by the company in 
disposing of lands in the oil regions of west
ern Ontario, in which they “excepted and 
reserved to said company all mines and quar
ries of metals and minerals, and all springs 
of oil in or unuer the said land, whether al
ready discovered or not, with liberty of in
gress. etc., to said company, to search for, 
work, win, or carry away the same, and for 
this purpose to make and use all needful 
roads and other works, doing no other un
necessary damage and making reasonable com
pensation for all damages actually occa
sioned.—Boyd, C., held, that there was a 
valid reservation of all oil upon the lot which 
could be possessed and enjoy«*d by defend
ants, but that there was no reservation of 
natural gas, which remained the properly of 
the land owner; that there was no legal diffi
culty in allocating the different strata bearing 
gas and oil to different owners, and no diffi
culty in making the legal distinction of 
ownership as to gas and oil in the same well. 
With this limitation, however, that when the 
well should be distinctly an oil well and the 
amount of gas merely a subsidiary concomit
ant, the gas element should lie disregarded 
and the whole go under the reservation, and 
the like limitation us to a distinctly gas

well ; that the defendants should account for 
net profits made from all gas obtained from 
the lot, and the Canada Co. for all royalties 
front the same. No costs allowed either 
party, the success being divided. Farquhar- 
son v. Barnard Argue Roth Stearns Oil <( 
Uas Co. tltllUl, 17 U. W. It. 533. 2 U. W. 
N. 276, O. L. R.

Construction- Life estate—Remainder in 
fee—Grant of land — Habendum — Repug
nancy—Remaindermen not named—Descrip
tion of. os “children” of life tenant—Suffi
ciency."]—A grantor by deed granted to the 
grantee " for and during the term of his 
natural life, the lands and premises herein
after mentioned," and upon his death “ unto 
those of his children who shall survive him 
or shall have died before him, leaving lineal 
descendants surviving” at his death, “ their 
heirs and assigns forever, in equal snares in 
fee simple as tenants in common ; the said 
estate granted to the children (of the 
grantee) to be subject, however, to the suit- 
port and maintenance of the said lands here
inafter mentioned of the wife (of I In- 
grantee) during such time as she shall re
main widow (of the grantee) “ to have and
to hold unto*’ (the grantee), " his heirs and 
assigns, to and for his and their sole and 
only use forever:"—Held, that the grantee 
took only a life estate, his children having 
the remainer in fee simple. The rule in 
Shelley’s case did not apply; otherwise, there 
would be no estate in the children charged 
with the support and maintenance of tin- 
widow, and there was an express grant of the 
fee in remainder to the children. The intent 
was clear hat the grantee should only take 
a life estate ; and the habendum, being re
pugnant to‘the grant, was void. Burrell V. 
Tally, 12 O. L. It. 5, 7 O. W. R. 848.

Construction—Motion for under Ven
dors and Purchasers’ Act—Variance between 
grant and habendum—Estate—Right of sur
vivorship—Not tenants in common—R. 8. O. 
( 18971, c. 110. s. 11. Re Fingerhut Bar- 
nùk (IP1*), 17 O. W R. 730. 2 O W. N. 
372.

Construction—Reservation — Right of 
way.]—J. II.. solo ox. ner and in possession 
of lot 207. sold to J. I’., a certain parrel of 
land situated in the parish, etc., containing, 
etc., and bounded, etc., and being the north
east part of the lot 207, “ with n reservation 
in favour of II. D., present for himself and 
his ayant cause, of twenty feet in the alley 
which is upon the land sold leading from the 
public road running south. II. D.. although 
the act of sale recited that he was present, 
and although in fact he was present with the 
parties, did not sign it, and was not called 
upon to do so:—Held, that, in view of the 
ambiguity of the terms of the contract, and 
in order io give effect according to what 
appears to Live been the intention of the 
parties, in the special circumstances shewn 
by the evidence, the clause containing the re
servation should be const rut i thus : " With 
a reservation in favour of H D. of the use 
of the alley which is upon the land sold for 
a length of twenty feet lending from the pub
lic road. Dumais v. Thibault, 10 Que. Q. 
B. 7.



1421 DEED. 1422

Construction- Temporary grant of strip 
of land—Erection of building—Destruction or 
damage by fire—“ Khali remain standing "— 
Rebuilding or repair, Christie v. Cooley, 4 
O. W. R. 79. <1 O. W. R. 214.

Construction Title to land—Servitude 
—Acquieteenee—Estoppel by conduct—Actio 
negatoria sirritutis - - Operation of water
works. 1—By a deed executed in 1879 C. 
granted to R. the right of building a reser
voir in connection with a system of water
works. laying pi|tes and taking water from a 
stream on his laud, and in 1897 executed u 
deed of lease of the same land to him. with 
the right, for the purposes of the waterworks 
established thereon, "de raquer sur tout le 
terrain ... et le droit d'y conduire de» 
tuyaux, y faire de» einterne» et autre» tra
vaux. en rapport au dit negurdue et aux ré
parution» d'ieelui —HeUI. that the deed ex
ecuted in 1897 gave R. the right of bringing 
water from ml joining lands through pipes 
laid on the lands so leased. Cliche v. Hoy. 
27 C. L. T. Vu*», 19 S. C. R. 244.

Conveyance of land letton to rescind 
—Qrttund»— Interrst of notary—Land bought 
for immoral purpose».]—When a party de
mands the cancellation of an authentic deed 
of land, he may allege that the notary who 
acted was at the time president of the de
fendant company, and that the land was 
bought for immoral purposes, to wit. for a 
lottery, Itédard v. Cher nix Land Improve
ment Co., 10 Que. 1». R. 278.

Conveyance of land —Action to set aside 
—Contest as to execution by person since de
ceased — Conflicting evidence — Action dis
missed without prejudice to a new action. 
Mcltonald V. McDonald, 2 O. W. R. 70S, 3 
O. W. R. 552.

Conveyance of lan 1—Cutting down to 
mortgage—Account—Reference. O'Brien v. 
Cornell, 2 O. W. R. 544, 3 Ü. W. R. 101.

Conveyance of land— faffing down to 
mortgage—Evidence — Declaration.] — In an 
action to hnve a deed given by one defendant 
to another defendant declared a Mortgage, 
evidence was offered of a declaration made 
by the grantor two years after the deed had 
been given and recorded, to the effect that the 
deed was in reality only a mortgage to secure 
the repayment of $200:—Held, that this de
claration could not operate to affect the 
rights of the grantee or derogate from the 
conveyance to him. Kavanagh v. Slovin, 40 
N. S. R. 150n., followed. Linton v. SufAer
ie nd. 40 N. S. R. 149.

Conveyance of land—Failure to regis
ter—Conveyance by vendor to another—Re
gistration of second deed—Fraud—Priority 
—Notice — Registry laws—Evidence. Mac- 
Len nan v. Fou< unit, 11 O. W. R. 65V.

Conveyance of land Incom, etencc of 
grantor—Insufficient etn sidération—Improvi
dence—Betting aside. ] V deed of real estate 
for valuable consideration was given to a 
purchaser by a person of very weak mind, 
unfit for business, which required judgment 
and discretion. The amount of the actual 
consideration was considerably less than the

value of the property, and there was evidence 
that the bargain was an exceedingly improvi
dent one for the grantor :—Held, that the 
deed should be set aside. Chisholm v. Bchroe- 
der. 40 X. S. R. ».

Conveyance of land—Recital—fiarantie 
—Property not passing — Cutting down to 
security—/*resumption.J—When it is recited 
in an acte d'obligation that an immovable is 
transferred to a creditor by way of garantie, 
it must lie presumed, in the absence of a 
clear and precise agreement to the contrary, 
that the parties have intended to make a 
contract of security only, and that what the 
debtor intends to pass to his creditor is the 
possession of and not the absolute property in 
the immovable.—2. The creditor does not be
come the proprietor of the immovable if it is 
not paid for, but has only the right to posses
sion for the purposes of his security, to re
ceive the profits, and to apply them first upon 
the interest and then upon the principal 
amount. Egluuch v. Labadie, 21 Que. S. C. 
481.

Conveyance of land — Rectification — 
Mistake in description—Excessive acreage— 
Insufficient evidence—Xew trial.]—The plain
tiff purchased from P. one-half of n piece of 
land, said to contain 82 acres, being a por
tion of lot 11V. group 2. New Westminster 
district. The description and the conveyance 
of the land, which were drawn by a real 
estate broker, who was neither a solicitor nor 
a surveyor, purported to state the metes and 
bounds, but declared the parcel to contain 41 
acres more or less. There was also a mort
gage of the parcel given by the plaintiff, con
taining the same description as the deed, 
and drawn by the same person. The deed 
was registered without any description. The 
plaintiff sold to the defendant on the basis 
of there being 41 acres, and the same descrip
tion was used. The defendant inspected the 
property both before and after the sale : bad 
no idea that the acreage was any more than 
stated, and so admitted at the trial. There 
was up to this time no proper survey of the 
subdivision, beyond a middle line drawn by a 
surveyor with a view to dividing the land into 
halves. The defendant, on seeing the location 
of this line, perceived that it excluded him 
from n piece of cleared land which be alleged 
was on his half. The surveyor, on this, ran 
another line, the plan from which shewed that 
the defendant had within his line some 48 
instead of 41 acres. Neither the surveyor, 
the draftsman of the conveyance, nor the 
parties could say that the original parcel 
contained 82 acres. The trial Judge came to 
the conclusion that there was a mutual mis
take. and directed the rectification of the con
veyance :—Held, on appeal, that there was a 
lack of conclusive evidence as to the true 
area of the original parcel on which to direct 
the rectification of the deed, and that there 
should he a new trial. Falk v. Swenson, 8 
W. L. R. 370, 13 B. C. R. 350.

Conveyance of land—Retting aside — 
Undue influence—Parent and child—Fra id— 
Consideration. Yandusen v. Young, i O. W. 
R. 55.

Conveyance of land -Undue influence 
—Full disclosure. Christian V. Poulin, 1 O. 
W R. 275.
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Conveyance of land from father to 
•on—Title to Ian-1—<*nneideratlon — Evi
dence—Assessment—Moneys ex|>ended by son
- Subsequent devise by father to another son

— Rigistrution of will—Cloud on title—Re
moval - Declaratory judgment. Rodder v. 
//odder. 11 O. W. It. 1008. 12 O. W. It

Crown grant—Advene possession—Rent* 
and profit» Iccom»#.]—Defendant set up ad
verse possession hut failed to establish it. 
He was allowed $1,01(1 for expenditure m the 
property, and plaintiff was given $1,080 for 
mcane profits. Angle v. .1/uagra.ee, 7 E. L. It.

Crown grant — Water lot — Trespass
— Public harbour—Navigation. Z wicker v. 
I.akave 8.8. Co. (N.8.* (1910), 9 E. L. It.
114.

Cutting down to mortgage—Absolute 
deed in form with—Bond to reconvoy —IHd 
only a mortgage, liurr V. ButLck, 2 O. .V. 
It. 42*.

Cutting down to mortgage Improvi- 
d< m ■ I rand. Holmet RuooelL l u. w. 
P. 0M. 744. 2 O. W. It. 334.

Cutting down to mortgage—Redemp
tion- Condition—Revival of debt thrown off 
—Costs. Rutherford v. Warbrick, 2 O. W. 
It. 274.

Debtor and creditor—Judgment lien 
—Execution—Marshalling — Contribution— 
Order of alienation.]—A judgment was regis
tered against certain lands. The debtor and 
his trustee subsequently sold 4 parcels to A., 
B.. C. and D.. the latter discovering the 
judgment. <’. and D. got releases from the 
assignee of the judgment creditor. B. is not 
entitled to have the judgment thrown on the 
later purchasers in inverse order of aliena
tion. He fs entitled to have the judgment ap
portioned over all the parcels according to 
values to be ascertained and to have contri
bution. The judgment creditor must lose the 
proportion which would have been bo ne 
according to values by the two lots. Re 
Liquidator« Rank of Liverpool v. Iliggina, 0 
E. L. R. 321.

Declaration of trust — Injunction —
Counterclaim — striking out—Coêt*—1‘rae- 
tice—N. S. Rule 2, Order IK, Rule S, Order 
19.]—Action to have it declared that the de
fendant held certain land as trustee tor plain
tiff. Counterclaim for moneys advanced for 
plaintiff and commissions on various trans
actions between the parti *s. Application to 
strike out paragraph of counterclaim dealing 
with above matters dismissed. Fraaer v 1/c- 
Coll. 7 E . L. R. 1.7.*.

Delivery—Retention by grantor—Posses
sion by grantee—Evidence—Improvements— 
Executor and trustee — Breach of trust. 
Ilumphrica v. Aggett, 1 O. W. It. 33.

Delivery to grantee — Presumption- 
Grantee in possession and exercising acts of 
ownership with knowledge of grantor—De
claration of right. Ilubley V Rublev, 4 E. 
L. It. 392.

Description — Ambiguity — Charge on 
homeatead before patent — Dominion Land* 
Icf. 1—The written contract signed by the de

fendant for the purchase of machinery from 
the plaintiff provided for a lien or charge 
upon the " N. E. 1 i Section 2. Township 4. 
Range 14," without stating whether the range 
meant was 14 west or east of the principal 
meridian, both of which ranges are in this 
province, but me evidence shewed that it was 
range 14 west that was intended :—Held, that 
the expression ‘‘ N. E. 1 i ” sufficiently desig
nated the noith-east quarter, as such con
tractions are in daily use.—2. That in this 
ease the description was sufficient to warrant 
the order for a charge on the N. E. Vt 24-1 ? 
W. ; for, (a* if judicial notice should • " 
taken of the surveys that had been already 
made in Manitoba and of those which had no 
been made, then, ns township 4 in range 14 
east had not been surveyed into sections, 
township 4 in range 14 west must have been 
the one intended by the contract, and there 
was no ambiguity requiring evidence to ex
plain ; and (b), if judicial notice of such sur
veys could not be taken, then the ambiguity, 
if any, was a Intent one, and oral testi
mony was admissible to ascertain what land 
was meant. It was suggested in argument 
that the defendant was merely n homesteader 
under the Dominion Lands Act, and had not 
received his patent, and that, under s. 42 of 
that Act, he could not validly create a charge 
<»u the land :—Held, that the defendant could 
not raise such an objection in this action, 
and that the plaintiff was entitled to an 
order for the charge on the land and the 
«•haive of realising on it, though he might 
afterwards be defeated by the action of the 
Dominion Government. Abell McLaren. 
21 C. L. T. 433, 13 Man. L. R. *13.

Description — Ambiguity — Description 
aided by occupation—Trespass. Fulton v. 
Davidaon, 3 E. L. R. 158.

Description — Round try—Medium filum 
oguir — Aarirtainmrnt of centre line. 1—The 
plaintiff and the defendant were owners of 
adjoining farms; the division line was a 
small si ream. The dispute was ns to the 
ownership of an island in the stream. Down 
to the fith March, 1883, both parcels were 
owned by It., who on that day conveyed 
to the defendant the and lying south-east of 
the stream, describing it by metes and bound \ 
the boundary on tin north-west being " ill*’ 
southerly edge <»f tin* stream.” In iI It 
conveyed to the plain iff the residue of the lot 
by a description which expressly crossed the 
stream and ran along its south-easterly edge. 
A ; the time of tins a< Ii< n there wi re slgi 
of a channel on each side of the island, but 
the main stream at all times, and the whole 
strea l in the dry seasons, flowed in a channel 
ou the north-west side. It was contended by 
the plaintiff that in 1883 and 1884 the stream 
ran very largely in the southerly channel, 
and by the plaintiff that the northerly channel 
had always been the only regular one:—Held, 
that the description in the conveyance to the 
defendant entitled him to the medium /Hum 
aqua• as his boundary, and the plaintiff’s deed, 
being subsequent, could not entitle him :o 
claim anything beyond that boundary. The 
boundary line was, therefore, the centre line 
of the stream, and the position of that line
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was tliv mailer to be determined. The centre 
lin.- of whichever channel was the main 
channel in 1883 would he the centre line of 
the stream. The question left t<> the jury 
was whether there was any southerly channel 
at all, and they were told that, if they found 
there was, the plaintiff was entitled to suc
ceed. They should have been asked to find, 
if there were two channels, which was the 
main channel in 1883. W uaon v. Dout/laa, 
21 C. L T. 521. 1 O. W. It. 552. 2 U. W. It. 
088, 3 O. W. It. 450.

Description — Faina d monatratio — 
Water rights.] — Ity an indenture of lease 
lessees were given the right to “a sufficient 
supply of water for the purpose of propelling 
a wheel not exceeding forty-four inches in 
diameter, being the size of the present wheel 
upon the premises.” The " present wheel" 
was forty inches in diameter :—Held, that 
the governing words were “ not exceeding 
forty-four inches in diameter," and that the 
subsequent words " being the size of the pre
sent wheel upon the premises." should re
jected a< fa ha demonstrate. Brantford Elec
tric and Operating Co. V. Itrantford Starch 
Workn. 22 C. L. T. 13, 3 O. L. It. 118.

Description —" Interseetion" — Dividing 
line between houm * — Produdion — Eject
ment-Tender of deed after actio n—Coat a.] 
—Action of ejectment brought to determine 
the boundary line between adjoining lots con
veyed to the plaintiff and defendant respec
tively. Dispute over a nine-inch case of 
brick put around one of the houses, which ex
tended that distance beyond what would have 
otherwise been the boundary between two 
house-i. The deed from the North British 
Canadian Investment Co. to plaintiff describes 
the laud sold to plaintiff as •* commencing at 
a point on tL ■ western limit of Euclid avenue 
where it is intersected by the production 
easterly of the southern face o." the southern 
wall of house number 232 (that is. where the 
northern wall of number 230 join- the south
ern wall of 232). said point being distant 32 
feet and 6 inches more or less measured 
northerly along said limit of Euclid avenue 
from south rn limit of said lot ir ui'.ier 1 ; 
thence northerly along said avenue 20 feet ('» 
inches more or less to the intersection of 
production easterly of northern face of north
ern wall of house 232; thence westerly 
along said lust production face of wall and 
limit between premises in rear of house num
bers 232 and 234, in all 129 feet to eastern 
limit of lane ; thence southerly, etc. :—Held, 
the word M intersect has a meaning, although 
rarely applied to it. to divide or separate two 
things, by passing between them:" Murray's 
Dictionary ; and it was in this latter sense 
that "intersection” was intended to be used 
in the above description, viz., " the dividing 
line between the ttxo houses," and it must he 
followed no matter how obvious its course 
may he. Judgment for plaintiff for land 
covered by the deed from defendant to him. 
W'caton V. H mythe, 5 0 W. It. 537. 10 O. 
L. R. 1.

Description — Mistake—Reformation— 
Declaratory judgment — Ituilding on land 
conveyed—Registry laws—Estoppel — Cov
enant—Costs. Ruetach v. Spry, 7 O. W. It. 
705.

Description of land -Ambiguity Evi
dence— Parol agreement for division of land 
ineffective to pava title—Conventional lin» - 
Disputed boundary — Limitation of actions— 
<) • <t*ionol ada of ownership.]—The plaintiff 
eluiiui-d land in dispute under a deed from P. 
t). of one full half or moiety of the farm lo’ on 
which h-- resided, and also one full half or 
moiety of all the woods, Ac., thereunto in any 
wise belonging or appertaining. The land in dis
pute was a wood lot situated about two miles 
from the farm lot and separated from it l»y 
lands of other proprietors, and upon which 
P. O. was shewn to have cut from time 
to time, but as to which there was no general 
user u* part aud parcel of the farm, there 
l>eiug another wood lot connected with the 
farm which was generally used for that pur
pose :—If » Id, that in order to pass under 
the words used the land must be an integral 
part of the farm itself.—There being an 
ambiguity in this case as to what was in- 
<'hided in the words ” farm lot " and ns to 
what was appurtenant thereto :—Held, that 
there was no objection to evidence of the user 
to enable the Court to interpret the language 
used, but that the trial Judge erred in allow
ing evidence to be given of declarations made 
by the grantor as to what he meant to convey 
or that he had conveyed.—2. That the plain
tiff having no title to the lot in dispute, 
an agreement made between him and the 
grantee under P. Ü. for the division of the 
lot was Ineffective to :>nss title, and the 
doctrine of conventional line for the settle
ment of questions of disputed I>oundary had 
no application. — (3) That, in the absence of 
20 years’ continuous and exclusive enjoyment 
by ibe plaintiff, occasional acts of cutting 
must be regarded as acts of trespass, or, at 
the highest, as having been done with the 
consent of the owner. Ogilvie v. tirant, 1 E. 
L. It 117, 2 E. L. II. 196, 11 N. S. R. 1.

Dt cription of land—Ambiguity—Falsa 
demonstrate — General followed by apecific 
dcacription—Evidence — Boundary — Elec
tion. |—The plaintiff and defendant were en
titled. under deeds of conveyance to their pre
decessors in title respectively, to the western 
and eastern parts respectively of a fractional 
quarter section of land of an irregular shape 
bordering on a lake at the east side, and con
taining about 132 acres. The land was crossed 
by a highway called the Hindi road running 
in a somewhat oblique direction from north 
to south. The conveyance on which the 
plaintiff relied described his land as the west 
half of the quarter section or that part lying 
on the west side of the Gimli road, and 
the defendant's title was for the east half. Ac., 
or that part lying on the east side of the 
Gimli road. Possession had continued in ac
cordance with the belief on both sides that 
the Gimli road divided the fractional quar
ter section into nearly equal portions.—On 
discovering that there was in fan a larger 
area on the east side of the road than on the 
west, the plaintiff brought this action for 
possession of such excess, being part of the 
land on the east side in the possession of the 
defendant :—Held. that, ns applied to the 
land in question, the words “ east half " «re 
not sufficient to describe with clearness the 
land intended to be conveyed, and, conse
quently, the words which follow could not 
be rejected as falsa demonstrate. Gillen v.
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Haynes. 88 C. R Rlfl. Her v. \olan. 21 
1". C. It ‘tOO, and CarHorigkt v. Detlor, 19 
!'. (’. R. 210. distinguished.—2. Thin was a 
proper cast- for the application of the rule 
that, when there is a general description fol
lowed by a specific one, the specific and not 
ihe p :m -• i! -I acrlptlon mast be taken to 
govern, ami the expression “ east half " in 
this case was a general description that must 
yield to the specific description that follows. 
Murray v. Smith, 3 U. C It 22T>, and Smith 
v. tJalluuay, 5 B. & Ad. 43, followed.—3. 
The ambiguity in tin- description in question 
was a latent one. only becoming patent when 
evidence was given of the irregular shape of 
the laud, and therefore extrinsic evidence was 
admissible to shew the intention of the par
ties.—Semble, that the defendant might also 
succeed on the doctrine of election as set 
forth in Elphinstone on Deeds, 106 Vin. 
Ab., Grant, H. 5, and Shep. Touch., 100, 
251, on the ground that his deed gave him 
the option of taking the east half or the 
land on the east side of the road, and he 
had elected to take the latter. (Meson v. 
Jonasson, 3 W. L. R. 466, 16 Man. L. it. 
94.

Description of land — Construction— 
Houndary—Trespass—Street line—Encroach
ment.]—In construing documents of title, 
giving the length of a course in feet or other 
denomination, with the addition "or until it 
comes to au object," that object, be it less 
or more than the length given, is the bound
ary. Therefore, where a town justified a 
trespass, on the ground that the act com
plained of was to remove or prevent an en
croachment on R. street, the western bound
ary of the plaintiff’s property, the burden of 
proving the street boundary is on the town, 
though the point to which the plaintiff claims 
is some 5 feet beyond the number of feet
fiven in the plaintiff’s deed as the distance 

rom the starting ixiint to R. street. Mil- 
more v. Woodstock, 3 E. L. R. 204, 38 N. B. 
R. 133.

Description of land - Evidence—Bur
den of proof — Jurisdiction—»u* trial. 1 — 
In an action for damages for the mining 
and removal by the defendants of iron ore 
from land claimed by the plaintiff under 
lease from the Crown, the description in 
the plaintiff’s lease bounded him on the north 
by “ the south line of P. G." The trial Judge 
having directed the jury, among other things, 
that it was not necessary for the plaintiff to 
prove this line:—Ueld. that, the burden of 
proof being on plaintiff, this was misdirection 
necessitating a new trial. Bartlett v. A'ovo 
Scotia Steel Co., 1 E. L. R. 226. 293, 39 
N. 8 R. 456.

Description of land — Falsa demonstra
te.]—The land was described as commencing 
at a stake on the O'l^eary road, alsmt thirty 
chains from M.'s north-east angle, when in 
fact the nearest point of the locus was not 
within ninety chains of M.’s north-east angle. 
The question was ( 1 i whether the words 
“ from M.'s north-east angle " could be re
jected as a falsa demonstrate.— (2> Could 
the location of the land be shifted from the 
locality described in a deed executed by the 
sheriff under the Land Assessment Act.—

Held, Peters. J., in the negative on both 
points. McPhtrson v. Ramsay (1860), 1 P 
E. I. R 288.

Description of land —Fraud—Delay— 
Inches — Statute of Frauds — Reforming 
contract, Brookes v. Rrookcs (N.S. ) (1910), 
V E. L. R. 44

Discharge of mortgage — Execution
without understanding or advice — Repudia
tion—Setting aside—Evidence. Bailey v. 
Bailey, 6 O. W. R. 2<U.

Easement — Agreement — Purchasers— 
License—Revocation—Repairs. 1—The lower 
and the upper half of a lot of land were re
spectively conveyed to separate purchasers. 
In the deed of the lower half the grantor 
reserved the right of way to convey water by 
aqueduct or otherwise from one of the springs 
on the lower lot to the upper lot. The ease
ment was assigned in the deed of the upper 
lot. On the lower lot were two springs 
known as the front and back springs. It was 
agreed, and acted upon, by the purchasers 
of the lots that the back spring should be set 
apart for the exclusive use of the owner of 
the upper lot under the reservation in the 
deed of the lower lot. The plaintiff and de
fendant, becoming respectively the owners of 
the lots, entered into a parol agreement for 
the construction by the defendant of a pipe 
from the front spring to her house, to be 
tapped on her land by a pipe leading to the 
plaintiff’s house:—Held, that the agreement 
between the-original purchasers of the lots to 
limit the easement to the back spring was 
binding upon the defendant : and that the 
license to the defendant to use the front 
spring was revocable upon the plaintiff 
making equitable compensation fixed by the 
Court to the defendant for her expenditure 
under the license. Where license is given to 
lay pipes on another’s land to convey water 
to the licensee's land, the burden of repair 
rests in law upon the licensee, and it is a 
revocation of the license to refuse to th< 
licensee permission to go upon the licensor's 
land for the purpose of making repairs. 
Miller v. Cronkite, 21 C. L. T. 150, 2 N. It. 
Eq. 203.

Ejectment — Delivery — Marksman — 
Burden of proof of deed having been read is 
on party impeaching «M—Defendant claimed 
under a deed from Francis Chiverie, the 
plaintiffs as his lu-irs. The grantor was a 
marksman, and the attestation clause was 
simply “ Witness." It was objected to tin- 
deed that there was no evidence of delivery, 
(2) that the grantor being illiterate the 
attestation clause should have stated it to 
have been read or explained to him, and 
unless this was proved to have been done 
the deed was void. Defendant stated that 
the subscribing witness, who is since dead, 
was his clerk at the date of the deed. De
fendant did not remember If he himself was 
,,resent when the deed was signed, or whether 
the grantor delivered it to him, but-he thought 
the grantor gave it to the subscribing witness, 
defendant's clerk, hut in one of these two 
ways it came into his possession. The Judge 
left the question of delivery to the jury, who 
found for plaintiff. Defendant moved to set 
aside the verdict ns contrary to evidence
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and for a new trial :—Held, Peters, J., that 
the evidence did not warrant the finding of 
the jury; that the rule that an illiterate per
son has a right to have a deed read or ex
plained to him is subject to the qualification 
that he should require it to be rend dr ex
plained, and the burden of proof lies on the 
partv impeaching the deed. Chiverie v. 
Knight (1873). 1 P. E. I. R. 448.

Ejectment— Escrow—Estoppel by act».] 
—The locus had been granted to plaintiff, 
whose father agreed to give him a deed of 
property called the S. place, provided plain
tiff would convey the locus to his sister, 
the defendant’s wife. The father, to secur* 
performance of this agreement, gave the deed 
of the S. place to his wife, as an escrow, to 
be delivered to the plaintiff on his conveying 
the locus to his sister. A deed from plain
tiff to his father had been prepared lint not 
executed in the father’s lifetime. After the 
father’s death, plaintiff obtained the deed 
of the 8. place from his mother, at the same 
time executing and delivering to her the deed 
to his father (then dead), on the understand
ing that in pursuance of his agreement with 
his father, lie thereby resigned his title to the 
locus to his sister. The jury found a ver
dict for the defendant, and on the argument 
upon a rule nisi for a new trial, the only 
question undisposed of was, whether the 
plaintiff was estopped by his own acts, 
from treating defendant as a trespasser :— 
Held, Peters, J.. that plaintiff was estopped. 
McKinnon v. McKinnon (1852), 1 P. E. I. 
R. 69.

Ejectment- -Fore-shore—Grant from the 
Crown. 1—Plaintiffs claimed title to part of 
fore-shore between high and water mark 
of the town of Suramerside under grant from 
the Crown, in fee under Great Seal of the 
Province of Prince Edward Island, issued 
under 25 Vic., eh. 19. Defendant under an 
authority in writing of town clerk of Suin- 
merside erected a wharf or breastwork over 
part of the locus claimed by plaintiffs. In 
action of ejectment brought to recover pos
session of site of defendant's wharf, plaintiffs
obtained verdict. Rule nisi granted to enter
non-suit or set aside verdict on several 
grounds, and amongst others on the following, 
namely : That the grant under which plain
tiffs claimed was void because the price or 
consideration mentioned in the grant did not 
on its face appear to have been settled by 
the Governor in Council and ro evidence was 
given to shew that it had been. That the 
grant was void because no consent in writing 
was given by owners of land in front of 
which locus lay before grant w. made pur
suant to the Act 25 Vic., c. 19, s. 2. That 
the grant was void because at the time it 
was made the plaintiffs were not in posses
sion of (he whole of the land in front of 
which the locus lay. That the grant was void 
because the locus was in front of and abut
ted the railway which was vested in the 
Dominion of Canada, and no consent had 
been obtained from the Dominion Government. 
That the grant was void because since Con
federation the Lieutenant-Governor had no 
power to make grants of the foreshores of 
this province. That the grant was void 
because by the British North America Act 
all public harbours are vested in Canada,

and Summerside is a public harbour. For 
the improper admission of evidence :—Held,
( Peters. J ), that the grant was void because 
the locus was in front of the railway lands 
vested in the Dominion Government, and no 
consent had been obtained from the Govern
ment. Holman v. Green (No. 1) (1880), 2 
P. E I. R. 329.

Ejectment — Proof of deed—Burden on 
party impeaching it.] — Defendant claimed 
under deed executed by marksman, attesta
tion clause was “ Witness." Objected on 
trial that there was not sufficient evidence of 
delivery. Defendant stated that he was pre
sent when deed was executed, and that it was 
delivered to himself at the time, and that 
grantor afterwards assisted him to run off 
the land. The Judge left the question of 
delivery to jury, who found verdict for plain
tiff. Defendant moved to set aside verdict as 
contrary to evidence, and for a new trial :

Held, Hensley. J., that the verdict was 
contrary to the evidence and the law. Chi- 
rerie v. Knight (1870), 2 P. E. I. It. 108.

Erroneous description of land—
Obvious mistake — Title—Vendor and pur
chaser—Description declared sufficient with
out rectification. Re Blight and Ockendcn, 
12 O W. It. 673.

Error of law ]—He. who, through error 
of law, has become the holder of the title to 
the property of another, is bound under Art. 
1047 C. C.. to sign, or agree to. such docu
mentary evidence ns may be required to pais 
the title to the legitimate owner. Hence, 
when, upon Us refusal so to do, an action is 
brought by the owner for a judicial declara
tion of his proprietary rights, the holder will 
be condemned to pay the costs. Greece v. 
Greece ( 1910 ». 39 Que. S. C. 233

Fraud—Conveyance of same land to two 
purchasers—Priorities—Option — Agreement 
—Registration—. 1 ction to remove cloud on 
title — Leave to amend—Parties—Grantor— 
Specific performance—Terms. ]—By a riling 
under seal, but without consideration, dated 
the 2nd January, 1907. M. covenanted and 
agreed with the plaintiff that if at any time 
he (M.) should be desirous of selling the 
land described in the document, he would 
give the plaintiff the option of first chance 
to purchase the same at $40 per acre, 
and to give the plaintiff 30 days’ notice 
in writing of intention to sell the pro
perty, etc. On the 14th January. 1907. M. 
signed n written offer, binding for three 
months from the date, to sell the same land 
to the defendant at a larger price. On the 
following day, but after the defendant had 
express notice of the agreement with the 
plaintiff, M. executed a formal written 
agreement to cell the land in the defendant, 
and the defendant, two days later, paid part 
of the consideration named, and received from 
M. a conveyance of the land. The plaintiff’s 
agreement or option and the defendant’s 
agreement of the 15th January were both 
registered on the 15th January, and the de
fendant’s deed on the 17th January. On 
the 22nd April. 1907. M. conveyed the same 
land to the plaintiff, and received a pay
ment on aefcount from the plaintiff ; this con
veyance was registered on the 21th April, 
1907.—In an action to set aside the defend-
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a in's agreement of the 15th January and the 
deni registered the 17th January as being 
void, and to remove the same as a cloud upon 
tb« plaintiff's title. M. being brought in ns 
a third party:—Held, that the writing of the 
2nd January was not a mere option, hut a 
contract with the plaintiff to give him a bind
ing option for 30 days after notice of deaire 
to eel!, and. being under seal, there was no 
need for a consideration ; that the defendant 
took his agreement and conveyance subject to 
the rights of the plaintiff; hut that these in
struments wen not tainted with fraud, and 
could not he declared void ; as the defendant 
had full notice of the agreement of the 2nd 
January, he was thereafter In the same posi
tion quoad the plaintif a* M. had previously 
been, and was hound to do the same acts
as M in rest,,.,': of the land : and, while the 
plaintiffs action as framed failed, his remedy 
lay in a claim for specific performance against 
the defendant and M. : and he was allowed to 
amend, upon terms, by adding M. ns a party 
defendant, and seeking the remedy suggested. 
—Judgment of Teetzel. J., reversed. Saver- 
eux v. Tourangeau, 16 U. I* H. (MX), 11 O.
o. w. it. dm.

Gift — ('on*truction—11 7'oiu le» meuble» 
et ifftt* mobiliers"—Hank deposit.] — The 
provisions of Arts. 365. 396, and 367, C. C., 
dt fining the sense of the words “ meuble," 
"meublea meublant, ” “bien# meuble»,,f “ mo
bilier#," and " effet# mobilier»," when they 
are employed by themselves, are declaratory, 
and the words are given as examples to aid 
the interpretation of the Judge in doubtful 
oases. When the parties to n deed employ 
■everal times the words, “meuble# et effet» 
mobilier» ” to indicate only movable effects, 
and not money or choses in action, the same 
words repeated anew in the same provision, 
even where preceded by the word "nil.” will 
be presumed to have been employed in the 
restricted sense which the parties have al
ready given them, ami will not be construed 
to Include n deposit of money in a hank. 
Sabourin V. Montreal City and I)i»trict Sav
ing, Hank, 12 yue. K. It. 380.

Gift inter vivos of immovable property,
with substiti 'ion to the children of the 
donee, made in 1846, and at any time pre
vious to the Act IS Viet. c. cl. (1855), could 
only become vai -i and effective, though re
gistered by public.1 tion and transcription (in
sinuation) of the feed, in the office of the 
Superior Court in the district in which the 
properly was situated St. Deni# v. Trudeau 
(16691, 18 y ne. K II. 434.

Habendum— Retention of tray—Deed 
not executed by grantee — Aeceptanre.]—A 
deed contained in the habet. 'urn clause a re
servation to the grantee of v right of way. 
The deed was not executed by the grantee 
but had been accepted by him. It wa con
tended that not having been executed by the 
grantee, there was no grant of the right of 
way :—Held, that the plaintiff», by iccepti, . 
the deed, were bound by the reservation ir 
contained. Loyal Hrinre of Wale$ Lodge 
v. Sin field, 40 N. 8. It. 30.

Incapacity of grantor — Absence of
contiieration—Conflict of evidence—Relief.] 
—Where at the time of the execution of a

deed of conveyance the grantor was 70 years 
of age. was sick and in feeble health, and ii 
was the opinion of some witnesses, though 
not of others, that he did not understand 
the nature of his act. and the effect of the 
deed was to deprive him of means of sup
port. and the evidence was uncertain respect
ing the existence of adequate consideration 
for the deed and favoured the view that 
it was intended as a gift, the deed was set 
aside. IVine/oirc v. McKay, 25 C. L. T. 88 
3 N. B Eq. 84.

Affirmed 37 N. B. It. 213.

Inscription en fan* — Production of 
original.]—If an authentic deed is alleged to 
be false, an order will be made upon the 
person in custody of such deed to produce it 
in order that it may form part of tin- record 
in the case for the purposes of the inscrip
tion en faux. Audi v. Chareat, 5 One. 1*. i; 
31».

Lost deed—Inference a» to—Maintenance 
of dyke — Liability for—Covenant running 
with land.}—In 1847 T. It. purchased from 
It. a portion of a large tract of marsh land 
of which It. was owner. From the time of 
the purchase down to the time of his Jeath, 
in 1886. T. It. contributed, either by the 
performance of work or in cash, in the pro
portion of one-seventh of the whole amount, 
towards the maintenance and repair uf ,i 
dyke and aboiteau erected, prior to the time 
of the purchase, for the protection .if the 
land against the sea. In an action brought 
by the plaintiffs, claiming under It., agiiust 
defendant, claiming under T. It., to veovr 
a proportion of the cost of rebuilding the 
aboiteau, it appeared that the dyke in ques
tion had never been brought under the opera
tion of the Act, It. 8. c. 42. “Of t'minis- 
sioners of Sewers and Dyked and Marsh 
I^ands," but that the provisions of the Act 
had been billowed in relation to the calling 
of meetings, of proprietors, the summoning of 
proprietors to perform work, and the appor
tionment of the cost of such work among the 
proprietors according to their acreage. There 
was some evidence of the existence of an 
agreement signed T. It., having reference to 
his liability to contribute towards the keep
ing up of the dyke and aboiteau, but, at the 
time of the commencement of the action, the 
agreement had been lost, and then- was no 
evidence to shew the exact contents of the 
agreement:—field, that, after tin* lapse of 
time, in view of the position of the parties, 
and the necessity of the work /or their pro
tection, the requirements of the Act, and the 
facts shewn in relation to payments made 
and work done, there was evidence from 
which to infer the existence of an agreement 
touching the keeping up and repair of the 
dyke and aboiteau, constituting a covenant 
running with the land by which the defend
ant was bound:—Held, also, the Judge of 
the County Court having found that the 
amount which the defendant was required to 
pay was not excessive, that such finding was 
supported by the evidence and should be af
firmed. Roach v. Ripley, 34 N. 8. R. 352

Maintenance — Enforcement of agree
ment—Breach — Onu# of proof.]—In a suit 
to enforc" performance of an agreement by 
the d'.endant to maintain the plaintiffs, bus-
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band and wife, in i*onsiderntion 'if a convey
ance of land by them to the defendant, the 
onus of proving n breach of the agreement 
is upon the plaintiffs, (juilrtte v. LeDel, 26 
C. L. T. 406, 3 N. B. Eq. 205.

Maintenance bond — Declaration of 
liem.I—Where lnnd was conveyed in consid
eration of n bond hy the vendee to maintain
tile vendor and wife for Ufe, but ill........ -
sidération was not - xpressed in the deed, a 
decree was made charging the land with a 
lieu for the performance of the agreement in 
the bond. Dtiguuy v. Lanteignc, 25 C. L. T. 
92, 3 N. B. Eq. 132.

Notarial act — Authentication — False 
date—Nullity. 1—A notarial act binds the 
parties who have signed it, and the signature 
of the notary only has the effect of authenti
cating it. 2. The date of a notarial act is 
an integral and essential part of it. and the 
want of it nullifies the instrument. 3. When 
an act, to which several persons are par
ties, has been signed and executed hy each of 
them on different days, a single date may he 
added to the act, namely, that of the day of 
the last signature, but it Is more proper to 
give the several dates in the act. 4. A no
tarial act must hear the date of the signa
ture of the parties, allowing the notary, 
if he has delayed his signature, to mention 
the day "ti which he has affixed It. Th<re 
fore a notarial act signed hy all the parties 
on the 2nd July, 1002, but signed by the 
notary ou the 3rd July, 1002, should he 
dated the 2nd July, 1908. and if the notary 
dates the act on tne 3rd July, 1902, because 
that is the date on which lie has closed the 
tram, otion. the act will be declared false as 
an authentic act, the Court having no other 
alternative, and not having the power to sub
stitute the true date of the completion of the 
act for the erroneous date which the notary 
has put to it. Ordway v. Veilleur, 22 Que. 
8. C. 197.

Notarial act — Illiterate parties—Assent 
—Notary — Witness.] — In order that a 
notarial act may he considered authentic, 
it is necessary that the assent thereto of 
parties who declare that they are not able 
to write, shall have been received in presence 
of the notary who is acting in the matter, 
and of a witness who has signed. 2. Such 
obligation in regard to the notary imports 
that the act has been read to the parties in 
the presence of the witness, or that a suffi
cient mention, in the presence of the parties, 
of what the act contains shall have been made 
to the witness before he attaches his signa
ture, in order that he may be able to state 
that the parties who are not able to sign 
have given their consent ; if it is otherwise, 
the act is not an authentic act, and will be 
declared invalid. Cloutier v. Dulr \ 24 Que. 
8. C. 153.

Notarial act — Impeaching—Remedy— 
Inscription de faut.]—The remedy of in
scription de faut is not open to a party who 
simply attacks the truth of statements made 
in an authentic deed, where the party admits 
that the notary has set out the facts as he 
was instructed. In such a case the party 
must make his proof in the ordinary way. 
And<rson v. Prévost, 28 Que. S. C. 443. 

c.CJ,.—40

Notary — Copy — Translation.]—A no
tary ought to deliver exact copies of his 
deeds, in th< language In which they nr.' writ
ten. and not translations certified to be cor- 

Baket \ Gagnon, 7 Que, P. It. 100.

Not delivered — Evidence—Laches.] — 
When1 a conveyance has been .executed by 
some of the parties, but not by all, and 
there lias lien no delivery, it is not a deed, 
and is not evidence against the parties who 
have executed it. Where plaintiffs had an 
agreement for a low rate of interest for a 
limited time, and after that time expired 
rested on their rights for seventeen years, 
they were held guilty of laches, and the Court 
would not allow them a higher even though a 
legal rate of interest for the seventeen years. 
Pope v. Commissioner of Crown Lands for 
P. F. /. (1872 t. 1 P. E. I. It. 414.

Obtained from commissioner of public 
lands by misrepresentation or misstatement— 
Land Purchase Act, 16 1 id. c. io.l — The 
commissioner cannot he sued in this form 
of action, but only hy scire facias or petition 
of right. Deeds obtained by misstatement or 
misrepresentation to be reformed and recti
fied by the commissioner. Dodson v. White, 
6 E. L. R. 144.

Parent and child—Consideration ■-No
tice—Evidence — Veracity — Agreement — 
Laches — Possession of land. Martin v. 
Kirby, 0 O. W. It. 107.

Quit-claim—Competing purchasers— Pri
orities — Registry .-let.!—It is not a deed of 
quit-claim where the grantor remises, releases, 
and quit-claims unto the grantee, his heirs 
and assigns, a lot of land, and covenants 
that the land is free from incumbrances 
made by him, and that he will warrant and 
defend the same to the grantee, his heirs and 
assigns, against the demands of all persons 
claiming by or through the grantor; and the 
grantee under such a deed, if registered, will 
not be postponed under the Registry Act, 57 
V. c. 20, to the equities of a prior purchaser, 
of which he had no notice. Bourque v. Chap
pell, 21 C. L. T. 132, 2 X. B. Eq. 1ST.

Rectification—Conveyance of more land 
than vendor intended—Unilateral mistake no 
ground for relief—Fraud—Knowledge of pur
chaser of intention of vendor—Importunity 
—Absence of independent advice. Stevenson 
v. Cameron, 10 O. W. It. 432.

Rectification — False representation — 
Boundaries of land conveyed—Damages.] — 
The plaintiff purchased from the defendant 
a tract of land which was supposed by the 
plaintiff, at the time of the purchase, to he 
bounded on the east by the La Have river. 
In the deed to the defendant front his father 
the eastern boundary line was described as 
beginning at an oak tree on the western hank 
of the river, and running south nine degrees 
west, Ac. This line was not identical with 
the course of the river, and left the title 
to a strip of land between the line described 
in the deed and the river still in the father. 
The defendant occupied and cultivated this 
strip for thirteen years after the making of 
bis deed, and plaintiff continued the occupa-
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tlon end cultivation for a further period of 
five or six yearn, after the conveyance to him. 
when he was ejected In the deed from de
fendant to plaintiff the description in defend
ant"* deed was p-peated with an addition 
in which it wn* slated that the land conveyed 
was “ bounded on the east by the I .a Have 
river." In an action for rectification of the 
deed, and datnare*. on the ground of the de
fect in the defendant'll title, the trial Judge 
found that the defendant represented that 
the land he was wiling was liounded on the 
east by the river, and that this representa- 
tion. which was ful*c in fact, was material, 
and was relied on by the plaintiff, and he 
held the plaintiff entitled to the rectification 
claimed, and fixed the damages at #180. An 
appeal was dismissed, itie Court (four 
Judges i being divided in opinion. Ramsay 
v. .1/«talers, 33 N. 8. R. 330.

Rectification Mistul -.1— The plaintiff, 
intending to sell the whole of a piece of land, 
•old it under an oral contract describing it 
as the R lot. The deed to the purchaser fol
lowed the description in the vendor's deed. 
After the vendee's death, and about ten years 
after the contract of sale was made, the ven
dor sought to have the deed rectified, on the 
ground that it contained more land than 
that known as the D. lot. The evidence did 
not shew that the L). lot did not embrace the 
whole of the land conveyed:—Held, that the 
bill should be dismissed. Principles upon 
which the Court proceeds iu reforming deeds, 
considered. Carman v. Smith, 25 C. L. T. 
75, 3 N. B. Eq. 44.

Rectification — Mistake—Description of 
land ]—A mortgage deed executed by the 
defendant in favour of the plaintiffs described 
the land as lots 11) and 20 in the parish of 
Headingiy. cunt Mining by admeasurement 418 
acres more or less. The plaintiffs sought rec
tification so as to make it cover the outer 2 
miles of the lot as well as the inner, the 
plaintiffs alleging that each wee the inten
tion of the parties at the time the loan was 
made, and that the outer 2 miles had been 
omitted by mutual mistake:—fflU, that rec
tification should be ordered, liecause the de
fendant. who was a man of intelligence and
{rood education, had signed the mortgage giv- 
ng the acreage as 418 more or less, whereas 

without the outer 2 miles the 2 lots only 
contained 223.65 acres, and with them only 
421.22 acres; and because the defendant had, 
3 years after the dnte of the mortgage, asked 
the plaintiffs to discharge it as against the 
right of way of a railway running, to his 
knowledge, only through the outer 2 miles of 
the lots, and had arranged that the price 
of such right of way should be paid by the 
railway company to the plaintiffs in reduc
tion of the mortgage debt Hr. Con. Loan <t 
Agency Co. v. Farmer, 15 Man. I,. R. 593, 24 
C. L T 273.

Rectification — Mistake—Equity—A t- 
aignment of choie in action—Amendment— 
Breach of trust. 1—A stipulation contrary to 
the real intention of the parties having been 
inserted In a conveyance without the know
ledge of the parties to the conveyance or 
through a misapprehension as to its effect, a 
party can have the conveyance rectified where 
it would be against equity and good consci

ence for the other party to retain the bene
fit The defendant took an nssignm-nt of 
this conveyance in good faith, without know
ledge of the parol contemporaneous agree
ment absolving one of the parties from per
sonal responsibility on his covenant:—Held, 
that the assignment of what was n chose in 
action was subject to all the equities affecting 
It.—An application by the defendants, made 
after trial, to allow an amendment alleging 
that the plaintiff was party to a breach of 
trust, in assisting an Illegal loan hv the trus
tees, was refused. Laicaon v. Jonea, 40 N 
8. R. 303.

Reformation — Conveyances and mort
gages of land—Mistake in description — Exe
cution — Fi. fa. lands—Sheriff's sale—As
signment of judgment—Bona /idea—Notice- 
Setting aside sale—taches—Estoppel—pjvi- 
sion Courts Act—Costs. Sheppard v. Sin p- 
pard, 12 O. W. R. 180.

Reformation - Mistake. Oirardot \ 
Curry, 1 O. W. R. 21.

Reformation — Mortgage — Nou-con- 
formity with contract for—Mistake. Rich 
ordton v. Heat, 1 O. W. R. 070.

Replevin— (Irantor uaing some acal at 
notary attesting inatrument—Bower—Rent— 
Variance.]—C. claimed as heir. The deed 
to hi- father was executed in |*|UCI I" for 
a notary, whose seal was affixed at the bot
tom of the deed opposite both his own and 
the grantor's names, and there was no other 
seal. It was objected that this was not the 
grantor's seal, and that, therefore, there was 
no deed and no estate tinder it to descend 
It was also objected that C.'s mother was 
entitled to* dower, and that C. was only 
entitled to two-thirds of the rent, and having 
avowed for the whole there was a variance. 
The rent reserved was £5 a year and a ton 
of hay, and the averment only alleged the 
money to be due without acknowledging satis
faction for the hay, and it was contended 
that this was a variant.-:—Held. Peters. J., 
that the seal was sufficient, and that mure 
than one person might lawfully use the same 
seal.—That there was no variance on account 
of the dower, as, until assignment, the heir 
wee entitled to receive the rent ! 
omission to acknowledge satisfaction for 
the hay was not a material variance, and if it 
were it should have been taken advantage of 
by special demurrer. Compton v. Croaaman
(1800), 1 p. E. I. R. 174.

Reservation — Fae of part of building 
—Acveaa—Uaagc.]—The reservation In a deed 
at tin- ura Cruet of tin gnrrete In n building 
being silent as to t te manner of gaining 
access thereto, the condition of tlr premises 
and the usage established at the time of the 
reservation of the usufruct will determine the 
mode of access. Qodbout v. (Jodbout, 28 Que 
8. C. 481.

Riparian rights — Building dama 
Fenning bock iratera — Warranty—Improve
ment of watercourses—Condition precedent— 
Netc grounda taken on appeal—Assessment of 
damages—Interference by appellate Court ]— 
A deed of aale of lands bordering on a stream, 
with the privilege of constructing dams. Ac., 
therein, provided that, In case of damages
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being caused through the construction of any 
such works, the seller or his successors in 
title to the adjoining lands should be en
titled to have the damage assessed by arbi
trators. and the purchasers should pay the 
amount awarded: — Held, that, under the 
deed, the purchasers were liable not only for 
damages caused by the Hooding of the lands, 
but also for all other damages occasioned by 
their building dams and other works in the 
stream: and that the provisions «if Art. 5535, 
R. s. Q., did not entith them to construct 
or raise such dams without liability for all 
damages thereby caused:—Held, also, that 
an objection as to arbitration and award 
being a condition precedent to an action 
for such damages, which have been waived
or abandoned in the Court of Q....m's Bench,
could not lie invoked on an appeal to the 
Superior C'ourt. On a cross-appeal, the 
Supreme Court refused to interfere with the 
amount awarded for damages in the Court 
below upon its appreeintion of contradictory 
evidence. Hamelin v. Uanncrtnan, 22 C. L. 
T. 7. 31 8. C. It. 534.

Sale of immovable I -A deed of sale 
of immovable property, without consideration, 
made colhisively between the parties, as an 
expedient to bring in the name of the pur
chaser. an action in which the seller must 
have failed, is not a valid title and cannot 
avail as a foundation for such an action. 
Lacroix dr A'ault v. Rousseau (1009), 18 Que. 
K. R 455.

Sale of land — Construction of deed — 
Reservation of groiring timber — Rights of 
vendor and purchaser—Resolutive condition.] 
—A deed of sale of wild lands to be used for 
agricultural purposes clearly expressed cer
tain specific reservations, and contained in 
addition, a clause as follows: “Et de glus la 
présente vente est faite à la rondition ex
presse que le dit acquéreur n'oura pas le 
droit de couper, enlever, ou ehairoyer aucun 
bois sur le terrain ri-dessus vendue autrement 
que pour son propre usage pour faire des 
bâtisses sur le terrain, des clôtures, et du bois 
de chauffage; il est, en conséquence, convenu 
que si l'acquéreur coupait du bois en viola
tion de la présente clause, les vendeurs auront 
droit de demander la résiliation des présentes 
et de reprendre possession des immeubles ri- 
dessus rendus, sans rien paper à l'acquéreur 
pour les améliorations qu'il pourra aroir 
faites. Et tout bois coupé en violation de» 
présentes deviendra, oussitit coupe, la pro
priété des vendeurs, rur tel est la convention 
expresse des parties et sans laquelle des pré
sentes n'auraient pas en lieu Held, that, 
in the absence of any contrary intention ex
pressed in the deed, the title to the lot of land 
sold passed absolutely to the purchaser with 
the exception of the special reservations.— 
Held, also, that the clause in question had 
not the effect of reserving to the vendors 
all the timber standing upon the land sold, 
nor could it be construed ns giving them the 
right ( without rescission upon breach of the 
resolutive condition I to re-enter on said land 
for the purpose of removing stumps or second 
growth timber. Rioux v. St. La termer Ter
minal Co., 40 8. C. R. 08. 4 E. L. R. 581.

Sale of mine - Bona fide purchaser — 
Defective title—Notice — Improvements —

Compensation—Estoppel. Empire Coal & 
’I ramu-ap Co. \. Patrick (N.S.). 0 E. L. R. 
206.

Security—Conveyance of lands—Cutting 
down to mortgage — Improvidence — Fraud. 
Holms» V. Russell, 1 O. W. R. «55, 744. 2
O. W. R. 334.

Setting aside —Improvidence — Family 
settlement—Costs. Lockhart v. Lockhart, 1 
O. W. R. 810.

Sheriff's deed — t'audition — Usufruct 
—Res inter alios aeto — Default of accept
ance — Pleading — Reply — Fraud.\—The 
plaintiff alleged that in another suit, in which 
her husband was defendant, the present de
fendant purchased at sheriff's sale certain 
immovables subject to a right of usufruct 
iu her favour during her life, but that the 
defendant had entered into possession of the 
property and deprived her of the usufruct ; 
and she asked that the defendant be ordered 
to give the possession of the property to her, 
and render her an account of the rents and 
protits. The defendant, by his plea, admit
ted that a clause existed in the sheriff’s deed 
to the effect that the property was sold sub
ject to a right of usufruct in favour of the 
plaintiff during her life, but that such clause 
was of the nature of res inter alios acta, 
nud had never been accepted by the plaintiff, 
and that the defendant had since protested 
against the clause and repudiated it, — the 
plaintiff not being, in fact, entitled to the 
immediate usufruct, but only from the death 
of her husband, who was still living. The 
defendant further pleaded that previous to the 
sheriff's sale he became hypothecary creditor 
upon the pro|K*rty in question, by obligations 
granted to him by the husband, in which the 
plaintiff intervened and renounced nil her 
rights upon the property In favour of the 
defendant. To this the plaintiff replied that 
it was the defendant himself who arranged 
for the sheriff's sale and contrived that the 
property should be sold subject to the plain
tiff's rights as expressed in the sheriff's deed, 
his object being to keep bidders away and 
acquire the property much below its value. 
The defendant demurred to this part of the 
reply :—Held, that the demurrer was well 
founded, the allegations of fraud not being 
properly urged by reply to plead, in an action 
on a contract, but being grounds rather to 
support an action to set aside the sheriff’s 
sale.—2. That the clause iu the sheriff's deed 
relating to the plaintiff's right -■( usufruct 
was res inter alios acta, and could not avail 
her without acceptance by her, which had 
not been signified before the clause was re
pudiated by the defendant. Hope V. Leroux, 
18 Que. 8. C. 550.

Title to land — Quirting—Subject to 
trust—Rule against perpetuities.]—City of 
Toronto applied for n certificate of title to 
the lajid known as St. Patrick’s Market. 
Appellants filed claims to n contingent re
versionary interest. Their claim was disal
lowed. ns this case is not distinguishable 
from In re the Trusties of Hollis Hospital 
and Hague's Contract, [18091 2 Ch. 540; 
Re si. Patrick's Market (1900), 14 O. W. 
R. 794, 1 O. W. X. 92.
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Verbal agreement by father to con
vey to eon 1 '<•>><■</<-ration of maintenance 
and top port — Iloney* expanded bp son on 
land- ->mbsequent répudiâtton of agreement.] 
—Action by «on to recover from father money 
expended by wm in erection of a dwelling 
house on the father's farm, on the faith of 
it [ir itni«e by the father to give the son a 
deed of file farm upon which the house was 
iiuil -Ht Id, that the father having repu
diated his promise the son must succeed. 
Morrison v. Morrison, Il K. L. It. 407.

Voluntary conveyance Ex poet facto
consideration — Subsequmt purchaser — 
S pet i fir p- rformamr — Trust. | — The de
fendant X. made a contract with the plain
tiff to sell to the plaintiff an equity of re
demption in land which X. had a year earlier 
conveyed to bi« brother-in-law. the defend
ant I»., in trust f«»r the maintenance of N.'s 
infan' children. I*, had taken the children 
about M month* before the conveyance, and 
had been maintaining them. The action was 
for epeciti. performance of the contract and 
to have 1*. declared a bare trustee for N. It 
was contended that the conveyance to P. was 
voluntary under 27 Ells. c. 4:—Held, that 
th« conveyance was not voluntary in Its in
ception : and. even if it were, there was an 
tt pont facto consideration sufficient to sup- 
l*m it.—Review of the authorities. Eggcrt- 
son v. Xieastro (1910), 15 W. L. R. 100.

Voluntary conveyance of land - .46- 
senre of fraud—Improvidence—Lack of inde- 
ptndent advice.]—Plaintiff, a woman sixty- 
*ix years of age. gave to defendant's neigh
bour». who occasionally worked for her. a 
deed of her property subject to a life Interest 
re-served to her-—lit Id. the improvidence of 
the- deed being manifest, its voluntary char
acter being indisputable, and the evidence 
warranting findings that plaintiff acted with
out independent advice, and did not under
stand nature and effect of the instruments, 
it was set aside. NmifA v. Alexander, 12 (). 
W R. 1144.

Voluntary conveyance of land—Ac
tion to set «side—Absence of fraud—Impro
vidence—I .ack of independent advice—Fail
ure of grantor to understand effect of deed 
—Delay in bringing action -Counterclaim — 
Reference. Smith v. Alexander, 12 (). W. 
it. 1141.
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i. Evidence.

Admissibility -Previous and subsequent 
publications.]—In an action for libel evidence 
may he given by the defendant of a v 
publication by the plaintiff connected with 
the 'ii., i , un plained of, but not o 
Heat ion subsequent to the libel—nt an\ 
where it makes no difference to the defendant. 
Stirtvn v. Hummer, 31 O. R. 277, and D< - 
ney v. Stirton. 1 O. L. It. 180. full , !
Dotent y v. Armstrong, 1 O. L. R. 237.

Admissibility — Publication of previous 
libel — Provocation — Subsequent libel — 
Mitigation of damages.]—In a libel nni a 
the defendant, in order to mitigate the plain
tiff’s damages, may shew that he was pro
voked to libel the plaintiff, because the plain
tiff bad previously libelled him, but (Ruse, 
J., disse n tient c) no subsequent liliel or -len
der can be given in evidence. Nor can the 
defendant be permitted to shew that 
plaintiff has attacked the character and i 
tatIon of others, ii haiins been ell<i( 
cross , lamination of the plaint!fl th 
defendant had recovered damages for previous 
and enheeqnent libels before menti m 
action against the proprietor of the n, w- 
paper of which the plaintiff was editor, the 
Judge told the jury to take that fact into 
consideration :—llrld, not misdirection. I ur
ne y V. Stilton, 21 C. L. T. 119, 1 O. L. II. 
186.

Application to plaintiff — Proof of in- 
nurtÿdo. |—An action for libel will be dis
missed when the publication complain',! of 
does not on the face of it apply to the plain
tiff, and he falls to prove the Innuend" liât 
it was meant to apply to him. Morrell v. 
Grant, 30 Que. 8. C. 327.

Discovery — Examination of defendsn 
Admission of publication — Refusal t<> iv* 
name of informant. Songster v. Aikcnh> nd. 
5 O. W. R. 438. 495.

Discovery — Examination of d« fend.u 
Information as to soqrce of libel. St hmu k
V. McIntosh, 2 O. W. R. 237.

Discovery Report of proceeding- in 
Court—Examination of defendant—Mali" r 
motive. Hatrman v. ,1/aai Printing fit., 2 <>.
W. R. 242.

Evidence — Discovery — Circular — 
A’amm of rrtipients—Source of information.] 
—In an action for damages alleged to have 
been sustained by reason >f the sending out 
by the defendants of a ei.vular stating that 
they had been " advised t lat the (plaintiff-1 
hail decided to discontinue their separator 
business,” the defendant* manager was or-
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dered to give on IiIh examination for dis
covery the names of the persons to whom 
the ctfcular had been Hem and the name of 
the person who had “advised" the defend
ants of the fact alleged, this information be
ing relevant to and important on the pleaded 
defences of bona fides and privilege. Massey- 
H arris Co. v. Pel.aval Separator Co., 11 O. i : _"7 i '» w i; ee

Findings of jury — Meaning of words 
published — Defamatory sense — Damages. 
Stone v. Jaffray, ft O. W. R. 725.

Newspaper — Discovery - - Examination 
of defendant—Refusal to disclose name of 
correspondent. 1larsh v. McKay. 2 O. W. R. 
522. <114. 3 O. W. R. 4M.

Newspaper Article signed by defendant 
—Identity of plaintiff with person mentioned 
in article — Article published in words of 
manuscript of defendant—Proof of—Dam
ages—Costs. Lcvallce V. Lannic (Alta.), 7 
W. L. R. 281.

Notarial notice — Absence of malice— 
Publication—Service. 1—A not ifient ion to a 
member of a municipal council not to take 
any part in a certain discussion and vote in 
the council, given by an interested party by 
means of a notice served by a notary, upon 
the ground that this member, having received 
favours from the party opposed to the one 
giving the notice, will not be impartial, is 
given in the exercise of a right, and. in de
fault of proof of fraudulent or malicious in
tention. will not support an action for de
famation.—The service by a notary of a no
tice upon a party is not a publication of the 
matter which it contains, and is not therefore 
ground for an action of defamation. Mont- 
real Brewing Co. v. YaUiéres, 15 Que. K. 
B. 201.

Plaintiff not named — Circumstances 
nointinff to identity—Imputation of incendiar
ism.]—There is defamation when the plain
tiff. without being named, is sufficiently in
dicated. The indication may result from 
circumstances left to the consideration of the 
tribunal. A paragraph in u newspaper, un
der the form of a telegraphic- despatch from 
a named village, in which it was announced 
that “ un personnage fort en vue” in that 
place was to be arrested as the result of an 
enquiry upon the subject of a “mysterious 
fire, and that a sensational scandal may be 
expected when the affair becomes known," 
sufficiently indicates the mayor of the village, 
owner of a house burned down some time be
fore, where the tire had provoked an enquiry 
on the part of the insurers. The writing 
complained of contained, in a disguised form 
and by way of insinuation, a sufficiently 
marked imputation of fraudulent or criminal 
incendiarism to amount to a libel. La Presse 
Publishing Co. v. (}iguère, 17 Que. K. B. 208.

Previous writings - Provocation — 
Mitigation of damages—Meaning of words.] 
—In libel for two articles which were printed 
in the defendant’s i]°wspaper reflecting upon 
the character and conduct of the plaintiff:— 
Held, that an article in another newspaper, 
published before the first of the alleged libels, 
purporting to he an account of an interview

with the pinintiff in which he made an attack 
upon the defendant's newspaper by its name, 
and a letter signed by the plaintiff, pub
lished in two newspapers before the second 
of the nljeged libels, in which the defend
ant's newspaper and the editor thereof—not 
the defendant himself—were referred to in 
abusive language, were admissible in evi
dence upon the part of the defendant, in 
mitigation of damages. Percy v. (Jasco, 22 
<\ 1*. 521, followed.—Held, also, per Rose. 
•I., that editorial articles which appeared on 
tlie same day in the newspapers which pub
lished tly plaintiff's letter, referring to it 
and to the defendant's newspaper, were ad
missible too. as furnishing provocation for 
the second of the alleged Iil»els : Meredith. 
(’••I., contra. In the first of the alleged libels 
one of the statements made about the plain
tiff was “that during an election campaign 
the party managers had to lock him up to 
keep him from disgracing them on the stump.” 
—Held, that evidence was admissible on tin- 
part of the defendant to explain the meaning 
of the words " lock him up." Stirton v.
Gammer, 20 C. L. T. 5, 31 O. R. 227.

Trial — Nonsuit after verdict—Innuendo 
—Onus — Contradictory evidence—“ Black
mailing.**] — The word “ blackmailing " is 
libellous per se, requiring no innuendo, and 
it does not lie upon the plaintiff to prove 
the falsity of the charge; for the purposes of 
the trial it is presumed in his favour, and 
the onus is. on the defendant to prove it to he 
true, if justification is pleaded.—Semble, the 
better view is, that colloquial use has broad
ened the meaning of the word so that it may 
not have a criminal connotation. In an ac
tion for two lils-ls. where the words used in 
one were not libellous per se, and were not, 
fairly taken, capable of the meaning alleged 
in the innuendo:—Held, as to that, that 
where motions were made for a nonsuit both 
at the close of the plaintiff's case and after 
all the evidence was in. upon which judg
ment was reserved, the trial Judge had a 
right to give judgment dismissing the action, 
after a verdict rendered by the jury in fa
vour of the plaintiff. But as to the other 
libel, where the truth of the charge was not 
admitted by the plaintiff or proved on un
controverted evidence, and where the evi
dence as to the use of the word "blackmail
ing" was contradictory :—Held, that it was 
for the jury to pass upon the evidence, and 
the judgment dismissing the action on the 
ground that there was no evidence to go to 
the jury, should be set aside and the verdict 
of the jury in favour of the plaintiff for 
$50 restored. Judgment in 32 O. R. 1U3, 
20 C. L. T. 404. reversed in part. Macdonald 
v. Mail Printing Co., 21 C. L. T. 495, 2 O. 
L. R. 278.

Verdict for defendant—Motion to set 
aside—Weight of evidence—Innuendo—Proof 
of — Jury — Reasonable verdict. Kelly v. 
Journal Printing Co. of Ottawa, 5 O. W. R. 
83

Words of abuse—Natural signification— 
Innuendo — Necessity for shewing sense in 
which words understood.1—The defendant, a 
tax-collector, having applied to the plaintiff 
for payment of certain taxes, was told by 
him that J. 8. should pay them. He subse-
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quently wrote and pouted to the plaintiff n 
i-vard «fating “ I mw J. 8. this morning ; 
said make the 8. R. pay it." In an action 

for libel in which the plaintiff alleged that 
“ S B." applied to him and means “son of a 
hit-1 H<ld. that there was no rea« »nable 
evidenre to go to the jury that the left' r* con
veyed the meaning attributed to thera by the 
plaintiff ; they are words of abuse, but are, 
as often used, absolutely meaningless ; they 

■i ytlileg against the ehimstM
of the mother, and are not a statement of a 
fact ; and in their natural significance are 
not actionable ; and the plaintiff had failed 
to prove his innuendo. Major v. McGregor,
28 r l. t. 47. arw. :► o \. r. ri, <$ o. l. h.
828, 1 O W It. 839. 2 O. W. R. 860.

li. Practice.
Action for libel, slander and con

spiracy - Parties—Joinder of defendants— 
Motion to set aside statement of claim aa 
embarrassing and improper joinder of causes 
of action—Master in Chambers held that con
spiracy and slander could not be joined— 
Meredith. C.J.C.P.. affirmed above holding— 
Plaintiffs amended statement of claim—New 
motion to strike out amended statement of 
claim — Master struck out “ many other 
slanders and libels, particulars and details of 
which are unknown to the plaintiff " — In 
other respects motiffti dismissed—Costs in 
cause—Trial resulted in defendants’ favour 
—Costa taxed by senior taxing officer at To
ronto—Con. Rule 1162—Severing defences— 
Appeal to Boyd, C. dismissed with costs. 
Deranep v. The World (1811), 18 O. W. R. 
91». 1 O W. N. 4M, 472. 547. 2 O. W. N.

Criminal information |—A party seek
ing a criminal information against another 
must himsilf be free from blame. R. v.
Whelan (1863), 1 P. E. I. R 223

Criminal information.) — Where the
libel charge* the person libelled with having, 
by a previous writing, provoked it. the latter, 
by his affidavit on which he moves for a 
criminal information, is hound to answer it, 
otherwise the affidavit is insufficient, and the 
rule must be discharged. R. v. Whelan
(18621. 1 P. E I. R. 220.

C. 8. N. B. 1003, o. 130, s. 4—.Notice 
of action—Newspaper correspondence.]—Ac
tion for libel contained in a letter signed by 
a fictitious name, «aid to he written by de
fendant and published in a newspaper of 
which defendant was a correspondent : — 
Held, that defendant li not entitled t<> no
tice of action under s. 4 above. Appeal al
lowed. Nonsuit set aside. Underwood V. 
Roach, 6 E. L. R. 561.

Damages.)—In an action for libel, where 
no material or actual damage is proved, the 
plaintiff may recover exemplary damages. 
,'iliatrault v. “La Patrie” Publication Co., 
28 Que. 8. C. 380.

Damages — Particular».]—Where in an
union for libel the plaintiff claims damages 
generally, and makes no special allegation of 
real damages, the Court should aaaame that 
the damages sought are vindictive, and should 
not order particulars. Gauvreau v. Chapa*», 
18 Oue 8 C 185.

Defamatory statement in pleading -
Right of action — Good faith—Rel> raney 
— Determination of previous suit.]—An ac
tion against a party for a libellous statement 
in a judicial proceeding, raises matters con
cerning the relation of the subject to the ad
ministration of justice, and. ns such, is gov
erned by the law of England.—2. Under the 
law oi England, no damages can be re
covered for injurious words, forming part 
of a judicial proceeding, pleaded In good faith, 
with probable cause and without malice, tin- 
words being relevant to the issue, although 
they may be subsequently shewn to be false 
and injurious:—Semble, an action for such 
injurious statements, instituted before the de
termination of the suit in which they were 
pleaded, is premature ; but, in the present 
case, it was unnecessary to pronounce form
ally upon this point, the action being dis
missed on other grounds. Wilkin» v. Mu i 
22 Que. 8. C. 264.

Defamatory statement in pleading
—Right of action—Prescription.]—A person 
complaining of a libellous statement in n 
pleading filed in a suit ii not bound to post- 
pone his action for damages until final judg
ment has been rendered in that suit :—tiim- 
ble, were he so to delay, his action might he 
prescribed. Wilkin» v. Major, 22 Que. 8. C. 
203. 4 Que. 1\ R. 172.

Injunction to restrain publication
Remedy restricted to particular libels—Mo
tion too wide. 1—Middleton, J., held, that the 
Court cannot grant an interim injunction re
straining the publication of libels generally. 
The most that can properly be asked for in 
any case is au injunction restraining further 
publication of particular libels. Xatural //.- 
•ourcet v. Saturday Sight (1910), 10 O. W. 
R. 927, 2 O. W. N. 9.

Joinder of claim for wages -Particu
lar». |—A claim lor damages for defamation 
may be joined with a claim for wages due. 
—2. The plaintiff in an action for damages
for defamation, who alleges that he has .....»
defamed to certain institutions and persons, 
must give particulars shewing xvhat institu
tions and \yhat persons employed in such in
stitutions are intended. Gray v. BrommeU, 
6 Que p. R. 234.

Newspaper—Notice of action—Libel Act, 
». 4—Anonymous correspondent. ]—Section 4
of tlw Libel Aet r. s. n. B. 1808, e 136 
providing for notice of action, does not ap
ply to an anonymous correspondent, not be
ing a regular correspondent of a newspaper, 
who causes a libel to be publish* d therein.— 
<Juœrr, whether this section applies to an 
editor or to a regular correspondent of a 
newspaper. Underwood v. Roach, 39 N. R. 
R. 27. 6 E. L. R. 561.

Newspaper — Place of publication—Su
perior Court—Territorial juridiction—Judi
cial districts—Definition of “ newspaper." | — 
An action for libel may he begun before the 
Court of the district in which the news
paper wherein the libel has been published 
circulates, and where the plaintiff resides.— 
A newspaper is a paper containing news, and 
literary, scientific, commercial, and industrial 
matters, published and circulated periodically
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ns n commerce! enterprise, nn<l with the ob
ject of making money. Humphrey v. Success 
Co.. It Que. I». It. 24.

Newspaper- Publication in different dis
tricts — S> vrral actions — IAtispendence.] 
—A plaintiff may sue the publisher of a 
newspaper in several districts at the same 
time fur damage* for the particular injury 
which he has suffered in each of these dis
tricts by the publication of a libellous article 
in the newspaper. Casgrain v. Le Soleil Pub
lishing Co., 9 Que. P. It. 34.

Newspaper—Criminal charge—Innuendo 
—Security for cost».] — On a motion for 
security f.-r costs in nil notion for libel con
tained in a public newspaper, it was held, 
that if the words which plaintiff charges to 
hare been used in a sense which involves the 
making by the person using them, of a crim
inal charge against the plaintiff, and may 
have that meaning, the case is brought with
in the exception contained in It. 8. (). 1897, 
c. 08, s. 10 (a i, and the defendant is not eu- 
titled to security for tost*. Smyth \ Stow •>- 
ton (1807). 17 I*. It. 374. followed. Kelly 
V. Rot» (19001, 14 O. W. It. <117.

Affirmed, »a>8. 1 O. W. N. 48.
Leave to appeal to Divisional Court re

fused. 14 O. W. It. 823. 1 O. W. N. 116.

Newspaper innuendo Verdict lor de
fendant—Mew trial—R. S. C. c. 1ft. s. 265-1 
—Action for libel. In the defendant's news
paper there appeared a letter which it was 
claimed charged plaintiff with having been 
corruptly induced not to be a candidate at 
the Dominion election. The jury brought in 
a verdict for defendant. On appeal a new- 
trial was ordered, it being held that a crim
inal charge was imputed, and that all the 
jury had to do « as to aaee tfa lamages. 
Kendall v. Sydney Poet, 7 E. L. K. 410.

Pleading — Defence—Offer of apology— 
6 & 7 V. c. 96 (Imp.t—Newspaper libel— 
Appeal to Court en bane from order in Cham- 
be * — Necessity for consent of Judge In 
Chainliers—Costs, (ioode v. Journal Pub
lishing Vo. (N.W.T.), 6 W. L. It. 511.

Publication Place where damages arise 
—Superior Court — District.]—An action 
based u|s>n a libel, and claiming damages in
curred in a certain district other than that 
in which tin defendant has his domicil and 
in which the newspaper containing the al
leged liliel is printed, may be begun in such 
district, (losstlin v. Rellry. 4 Que. P. It. 233.

Security for cost a—Right of sub-editor 
to security—Application first mode to Master 
in Chambers—Finality of decision—“ Judge 
of the High Court "—Leave to appeal from 
order of Judge in Chambers—Con. Rule 1278 
—Affidavit in support of motion for security 
—Suffi' iency—R. S. (). 1897, c. 68, ss. 10 
15.1—In an action for libels contained in a 
newspaper the defendant moved for security 
for costs under It. S. O. 1897, c. 68, s. 10, 
alleging in his affidavit that he was the 
“ spurting editor of the newspaper, and that 
he had the sole control and editorship of the 
sporting and dramatic intelligence :—Held, 
that as the editor of a depi rtment of a news
paper, he was entitled to security for costs.

—Sets hi i that all who are engaged in any 
capacity in the work of publishing the news
paper in which an alleged libel appears are 
entitled to the protection given by the sta
tute. Fgan v. Miller (1887', 7 C. L. T. 443. 
and \ ril v. \»rman < 19011. 21 C. L. T. 
293. distinguished. The plaintiff having 
moved under Con. Rule 1278 for leave to 
appeal from the above decision, held, that 
leave could not Is- given under either branch 
of the Rule, as there were no “ conflicting 
decisions by Judges of the High Court upon 
the matter Involved in the proposed appeal,” 
and there appeared to be no “ good reason 
to doubt the correctness” of the order sought 
to be appealed from. The defendants' a Ai
dant as :c merits said. “I am- advised by 
my solicitor, and 1 believe that l have a 
good defence on the merits,” the statute re
quiring "an affidavit by the defendant or his 
■gaol that the defendant has a
good defence upon the merits.”—Held, that 
the affidavit was sufficient. Crossby V. In net 
(1837), 0 Dowl. F. C. 566, followed. Robin
son v. Morris (19081, 13 O. L. R. 649, dis
tinguished. The statute requires that the 
defendants' affidavit should shew “ that the 
statements complained of were published in 
good faith, or that the grounds of action are 
tri\ lal oi i lent swore
that the words used by him were " innocent 
and harmless.” Robinson v. Mills ( 1909),
13 O. W R. 606, 768, 853. 19 O. L. R. 162.

Settlement of action—Renewal of libel 
Opening of si ttlement.]—The defendant in 
an action for libel, who. after pleading justi
fication. makes terms with the plaintiff, and 
signs an explanatory admission, with the un
derstanding that a judgment ol th< « urt 
in accordance therewith will be applied for 
later, impliedly engages not to renew his 
libellous attacks in the interval, and, if he 
does so, be violates the agreement, and mat
ters are remitted to the status quo ante. 
Choquette v. Parent, 16 Que. K. It. 481.

Several actions against different de
fendants — Consolidation It. S. O. 1897, 
c. 68. s. 14—Identity of libels—Trial. Per
kins v. Fry. McDonald v. Record Printing 
Co.. Currie v. Record Printing Co., 10 O. W. 
It. 784, 954.

Several libels — Damages—Separation.] 
—A plaintiff who claims damages by reason 
of a series of libellous (taragraphs and ar
ticles which he sets forth, cannot lie ordered 
to declare what amount of damages he claims 
for each of such paragraphs and articles. 
Prévost v. Xationalist Printing Co., 6 Que.
F R I M

Verdict for defendants—/’< rime ver
dict—JVew (rio/.l—Two substantive allega
tions of wrong-doing on the part of plain
tiff a* a Minister of the Crown hu dng lieen 
alleged, and there lieing no proof of the truth, 
and no justification for one of such allega
tions. the jury, after a charge in <avour of 
the plaintiff, returned a verdict in favour of 
the defendants:—Held, on appeal (Irving, 
J„ dissenting), that there should be a new 
trial. (Iron v. World Printing rf Publishing
Co., 8 W. L. R. 210, 13 B. C. R. 467.

Verdict for $1—r'o«t».]—Action for lib**! 
In which the jury brought in a verdict in
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favour of the plaintiff* for $1. The plain
tiff-' counsel applied f.*r full costs of *uit, 
whirh wn* opposed. By Rule 926. where 
any action i* iri«l by a jury, the coûta shall 
follow the event, unlew. upon application 
made at the trial, for good cause shewn, the 
Judge or the Court otherwise orders:—Held, 
tha: the verdict of *1 recovered should not 
carry costs, but no costs should Ik* allowed to 
d-fendants. Manitoba Farmer»* Hodge <£ 
Wire l'( nre Vo. v. Stovel Co., 22 C. L. T. 
186, 14 Man. L. R SR.

iii. Pleading».

(a) Generally.

Accusation of malversation as a di
rector of a company —Answer to action— 
Had administration at mayor—Putting in 
d< fault inscription in lair—V. /». 191, C. C. 
1061. ]—A ii• wspaper sued in damages for 
having published that the plaintiff ns presi
dent of n company had purchased privately 
some real estate to re-sell it with profit to 
the company cannot plead, (1) that the plain
tiff as mayor of the city has negotiated a 
loan to the great loss of the citizens of the 
city. (2) the plaintiff was bound to put the 
defendant in default, either by letter or other
wise, to publish an explanation or a retrac
tion. These allegations will be struck on 
an inscription in law. (larneau v. La Cie 
“ I* Vigil*» MUOtt), 10 Que. I*. R. 370.

Declaration — Several count»—Particu
lars of damages.]—In an action for libel and 
slander based upon several different counts, 
the plaintiff may be ordered to give particu
lars of the amount claimed on each distinct 
count. Hogg v. Ho»», f» Que. p. R. 339.

Defamatory pleading — Fire insurance 
— Implication — Fraud — Arson.] — The 
denial in a plea that a fire occurred acci
dentally and from cause unknown, does not 
imply or insinuate that the assured crimin
ally set the fire. Allegations in a plea by 
an insurance company, that the assured made 
false representations in bis application for 
insurance, made false solemn declarations 
after the loss, as to the value of the stock, 
with fraudulent intent, and that in swearing 
to false exaggerated statements, the assured 
did not -wear to the truth and rendered him
self guilty of fraud and his policy null, when 
pertinent to the issue, and pleaded in good 
faith and. with probable cause, are not libel
lous or defamatory. Morrison v. Western 
As'ce. Co., 24 Que. 8. C. 111.

Defence — Publication — Falsity.] — 
Motion to strike out as false, frivolous, and 
vexatious, the following paragraphs of a 
defence in an action for libel : •• The defend
ant doe- not admit that he is the publisher 
1111(1 editor of sail! newspaper." The fad 
of tbp defendant's being edit< r and publisher 
having been established by affidavit :—Held, 
that the paragraph could and should be struck 
out ns false. Lano» V. Landry, 21 C. L. T. 
312.

Disagreement of jury- -.! mcndmrnt by 
adding innu> ndors.] — An action for libel. 
The cause was tried, and the jury disagreed. 
The plaintiff applied after trial to amend

the statement of claim, by adding iurther in
nuendoes as to the libel complained of, the 
defendant opposing the motion, on the ground 
that a new case was set up. and also on ac
count of the delay :—Held, that the plaintiff 
was entitled to the amendment sought, on 
payment of costs. (Jrant v. Grant, 24 C. !.. 
T to.

Motion under C. R 261 to strike ont
statement of claim—No reasonable cause 
of action—Publication of obituary notici 
Imputation that plaintiff was illegitimate— 
Inference not probable—Question for jure 
Attack on defendant's legitimacy struck out 
of pleading under C. H. 298.]—Plaintiff al
leged that defendant published an obituary 
notice of his father, which sip* alleged im
puted that she was illegitimate, and brought 
action to recover damages for libel. Defend
ant moved to strike out her statement of 
claim as disclosing no reasonable cause of 
action.—Middleton, J., held, that plaintiff 
had the right to go to trial ns possibly, in 
the light of «mounding dream tances, *h< 
could shew enough to satisfy a jury that ilv- 
words complained of were published with the 
intention that they should convey the mean 
ing ascribed to them by plaintiff. Plaintiff's 
pleadings which attacked defendant's legiti
macy struck out under C. R. 298. Harned 
v. 1 arttr (1910l, 16 (). W. R. 911, 2 O. W 
N. 8.

Particulars—A mcndmrnt of pleadings. | 
—The plaintiff sued the defendant for a libel 
published in bis newspaper. Upon demand 
of particulars the defendant produced a cer
tain number of issues of his newspaper. At 
the enquête the defendant made n motion to 
umend his pleading so ns to make it conform 
to the facts, and at the same time asked 
leave to produce a number of additional is 
sues of his newspaper to form part of his 
amended pleading —Held, that such a mo
tion will be dismissed because it would work 
an injustice upon the defendant, who would 
he taken by surprise, and because it would 
niter the pleadings. Hoy v. Mercier, 2 Que 
P. R. 495. w

Practice — Striking out defence—" Con
ciliatory pica *'— Embarrassing matters. |
In a libel action certain paragraphs were 
struck out as irregular and embarrassing. 
Hught v. U'ermi, 7 E. L. R. 30R.

Statement of claim.] —In a libel action 
the defendants sought to strike out n para
graph in the statement of claim containing 
two sen tenets from the article complained >f. 
because they were not included in the notice 
of complaint arc action : — Held, that 
from the form oi the notice in which lie com
plained of the whole article the plaintiff could 
retain said paragraph or amend it as he de
sired. Allegations in aggravation of dam
ages and proof of malice will not be struck 
out. Pringle v. Financial, 12 O. W. It. 929.

Statement of claim -Irrelevant allega
tions—Motion to strike out. McAlpine v. 
Record Printing Co., 10 O. W. R. 981.

Statement of claim—Setting out whole 
newspaper article—Parts not referring to 
plaintiff—Innuendo.]—The very words com-
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plained of in an action of defamation must 
he set out by the plaint iff. i.- order that the 
Court may judge xvhethe they constitute a 
cause <-f action: it is not sufficient to give 
the substance or purport, with innuendoes; 
it is sufficient to set out the libellous pas
sages, provided that nothing he omitted which 
(pialifies or alters the sense; and, as the 
libel i self must he produced at the trial and 
the defendant is entitled to have the whole 
of it rend, the plaintiff is entitled to set out 
in thg statement of claim 'he whole article 
complained of.—Held. also, that certain words 
set out in another paragraph, which did not 
refer to the plaintiff, and tendered an issue 
no: material, which might he embarrassing, 
should bo struck out.—Deyo v. Brondage, 13 
How. Pr. 221. referred to. Hay v. Bingham, 
23 C. L. T. 112, fi O. L. 11. 224. 1 O. XV It. 
H22. 6 O. W. K. 447. 11 O. I*. R. 148.

Statement of defence Indictment of 
another person for the same defe natory writ
ing — Pleading in bar — “ Embarrassing ’’ 
pleading — Rule 268 Striking out. UiÜ» 
v. Spectator Printing Co., 13 O. W. It. 085.

Statement of defence Irrelevancy— 
Embarrassment Justification Pair com
ment — Retractation — Apology — Mitiga
tion of damages—Necessity for clear state
ment. Currie v. Star Printing Co., 11 O. XX’. 
It. If 18.

Statement of defence Privilege—In
vitation to libel — Relevancy — Sufficiency 
—Necessity for setting out facts—Justifica
tion — Particulars — Specific instances. 
Laird v. Scott, 6 \\'. L. It. 349.

What was said.]—Defendant in an ac
tion for libel cannot sav. by way of defence, 
that “ I did not say of you what you claim 
I did: but 1 did say of you something else 
and that is true." Rassam v. Budge, |1893]
1 Q. B. 671, followed. Pleadings, that a 
number of other statements were made by 
defendants and such statements are true, 
without specifically setting out the facts, arc 
had: as the plaintiff would he left to fish out 
facts which defendants desired to prove as 
detrimental to his reputation. Kelly v. Ross 
(1906), 14 O. XV. It. 910. 1 O. XV N 142.

(b) Justification.

Defence — Fair comment — Absence of 
justification — Striking out defence».]—In 
an action for alleged libel contained in an 
article in the defendants* newspaper, the de
fendants pleaded fair comment, but did tot 
attempt In any way either td Ht up the facta 
upon which it was alleged the article was 
fair comment, or allege that the statements 
of fact in the article complained of were true: 
—Held, that the defence was bad, and should 
be struck out. It is clear upon the author
ities that a man may not invent his facts 
and then comment on them, and succeed upon 
the ground that, the facts being assumed to 
be true, the comment is fair. Crow's Sest 
Pas, I'oal Co. v. Bell, 22 C. L. T. 407, 4 O. 
L. R. 660, 1 O. XV. R. 079.

Defence Fuir comment—Untrue state
ments of fact. Contnce v. Lake Superior 
Printing Co., 2 O XV. R. 509, 543, 743.

Defence — Justification—Fair comment 
—Particulars — Examination for discovery 
—Motion to strike out defence—Embarrass
ment. Chambers v. J off ray, fi O. XX". R. 441.

Defence — Justification — Particulars— 
Appeal — Res judi<ata.]—A libel originajly 
complained of in the statement of claim 
stated tlm i the plaintiff had been cashiered 
fr< m the army for cheating at cards, and 
also that divorce proceedings had been taken 
against him. The defendant pleaded justifi
cation to the whole, and added two clauses 
to the same paragraph of his statement of 
defen<‘“, one of which related to the first 
charge and the other to the second. The 
first of these clauses was as follows: “The 
plaintiff was obliged to leave the army on 
the ground that lie had cheated at cards, and 
stories of the peculiar character of the plain
tiff's card-playing and of his having been 
cashiered from the army for cheating at cards 
were in circulation in the city of Vancou
ver.'* The plaintiff applied for an order 
striking out both these ndded clauses, but 
the application was refused on the ground 
that the defendants were entitled to plead 
them as particulars of the defence of justi
fication. 'I here was no appeal from this 
order, hut the plaintiff amended (by leave) 
by striking out so much of his complaint as 
related to the divorce proceedings, and the 
defendants then struck out of their defence 
the second clause, relating to the divorce pro
ceedings. An application was then made to 
strike out the first clause, that# relating to 
the plain,iff being cashiered from the army, 
and was refused by the Master and by a 
Judge in Chambers on appeal:—Held, per 
Faleonbridge. C.J., that the plaintiff was not 
prejudiced h.v the clause; and. moreover, ap
proving Hodge v. Smith. 1 O. L. It. 46. that 
a second appeal was not to he encouraged in 
a case of this kind. Pir Street. J., that 
the matter of the second application was re» 
judicata by the order made on the first ap
plication and not appealed against. Bate
man v. Mail Printing Co.. 21 C. L. T. 559. 
2 O. L. R. 41<1.

Justification — Qualified privilege—An
swer to public statement—Judge's charge— 
Perverse verdict. Preston v. Journal Print- 

C#„ 2 O W. ll. Ml
Justification — Pleading.]—A defend

ant sued for having defamed the ward of the 
plaintiff in the course of the months of No
vember and December. 1904. and April and 
September. 1905. cannot plead in justifica
tion facts which occurred and words which 
were spoken in February and March. 1904: 
such allegations are useless, cannot but be 
injurious, anil will be struck out upon in
scription in law. Balthaeard v. Either, 7 
Que. P. R. 337.

Letter reflecting on physician's pro
fessional skill—J ustificat ion—Damages— 
Costs. Williams v. Morris (R.O.), 4 XX*. L. 
R. 99.

Libel in newspaper — Justification 
pleaded—Particulars of statement of defence 
ordered—Practice—Costs to plaintiffs in any 
event. Wilkinson V. Hamilton Spectator; 
Wilkinton v. Mail d Empire (1910), 17 O. 
W. R. 935. 2 O. XV. N. 471.
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Moral and social duty—Voticr.]—A 
niece wrote to her aunt, with whom she wae 
on term* of grt-at Intimacy, and with whom 
she was in the habit of staying, a letter 
making, on the authority of a corres|K>ndent, 
statements derogatory to the character of a 
gentleman well known to niece and aunt, 
who was a frequent visitor at the «tint’s 
house, and it was alleged on the one side 
and denied on the other that in the letter, 
which had been destroyed, the niece told the 
aunt ‘‘to spread this about town at once:” 
—Held, that such a moral and social duty 
existed as made the communication a privi
leged one; and that, though a direction to 
spread the statement alwut would he some 
evidence of malice, it should be left to the 
jury to say whether that direction had been 
in fact given. Eemon v. Macdonald, 21 C. L. 
T. 228. 1 O. L. It 422.

Newspaper — Misleading statement — 
Publtc interest—Damages—Costs.]—The de
fendant published in a newspaper a state
ment that the |. aintiff had in the Police Court 
pleaded not guilty to a charge of theft and 
had heeq remanded for enquête. As a matter 
of fact, the inquiry was held Inter in the 
same day, and the plaintiff was discharged. 
The item stating that she had been remanded, 
however, lid not appear in the newspaper un
til the f< Mowing day, and no mention was 
made of the fact that it had subsequently 
been discovered that tl e charge was unfound
ed. Th defendant pleaded that the Item was 
true atm had lieen published without malice 
and in good faith and in the public interest; 
— Held, that, though the Item was evid ntly 
published without malice and in good faith, 
yet. if it was in the public interest, it was 
equally so that the plaintiff’s discharge should 
have been recorded. As there was no proof, 
however, of any |»ecuniary damage suffered 
by the plaintiff, judgment was given for $10 
and costs as of a Circuit Court action of 
the lowest class. I/earn v. Graham, 23 C. L. 
T. 11».

Newspaper—Repeating article from an
other newspaper — Defence—Justification — 
Payment into Court — Pleading.] — It is 
not a defence to an action of libel nor a 
justification to say that the alleged libel 
was published by the defendant in his news
paper simply as a fact upon the authority of 
another newspaper.—The defendant, having 
offered and paid into Court with his defence 
a certain sum of money, cannot demand the 
complete dismissal of the action, but o ly 
dismissal of the claim so far ns it exceeds the 
amount paid in. Prévost v. Huard, 7 Que. 
P. R. 40G.

Pleading — Defence- Denial—Justifica
tion — Public interest — Mitigation of dam
ages.]—In an action for damages for defama
tion, a defence based upon the truth of the 
words complained of (justification » and the 
allegation that they were used in the public 
interest, must be directed altogether to the 
facts alleged by the plaintiff, and all allega
tions of the defence relating to other facts 
will be struck out.—Where the defendant de
nies that he weed the defame tety words com
plained of. he cannot set up the truth or 
the notoriety of the matters in respect of 
which he used the words, either as a ground

of justification or in mitigation of damage». 
i<'.in haul v. Oirher, 81 Que. s. C. 535

(C) Privilege.

Charge against civic employee by
alderman - Justification—Public interest 
— Privileged communication — Damages. 
Uurthc v. Lapointe, 4 E. L. It. XV.),

Copied letter — Confidential clerk — 
Publication — Privileged occasion — What 
witness understood words to mean—Evidence 
—Damages.]—The defendant, a merchant, in 
a letter accused the plaintiff of theft and 
threatened to expose him. This letter was 
handed to a confidential clerk and copied, 
and the copy was signed by the defendant 
and sent by |H>st to the plaintiff :—Held, per 
Parker, C.J., Landry and McLeod, .1,1.. Inn- 
ington. J., dissenting, that the writing of such 
defamatory statements did not fall within 
the ordinary business of a merchant, and the 
giving of it to his clerk to copy was a pub
lication. and the occasion of such puhlicn.ion 
was not privileged.—As the defamatory words 
imputed a crime and were actionable in 
themselves, the clerk could not be asked what 
she understood by them, unless there were 
some circumstances proved which would or 
might give n meaning to them different from 

'what they ordinarily have: per Barker, C.J . 
and McLeod. J. : Landry, J.. doubting: and 
Hanington. J., dissenting.—Per Hnnington, 
J., that the question was proper, because, 
while the answer could not be a justification, 
it might go in mitigation of damages. Moran 
v. O'Regan, 38 N. B. It. 30». 4 E. L. It. 573.

Evidence of malice or indirect mo 
tive—Truth or falsity of defamatory word* 
—Judge’s charge—Damages.] — Action for 
libel and slander by plaintiff, a church trea
surer. against defendant, who had audited 
the ^plaintiff's church books. Plaintiff ob
tained a verdict at the trial. An appeal 
was dismissed :—Held, that there was no mis
direction by tin- Judge. Schaefer V. Schwab 
(1000), 12 W. L. It. 888.

Express malice — Inti rrogatorics—Par
ticulars—Practice.]—As t’iv particulars or
dered were particulars of malice whlrh could 
not he given, appeal a.lowed. Certain in
terrogatories struck out and order for par
ticulars set ..side. Timmins v. National 
(10091, 12 W. L. It. 402.

Fair comment.]—On an application to 
strike out a pica of fair comment which 
alleged that, “in so far as the said words 
consist of allegations of fact that arc true 
in substance and in fact, and in s-- far as 
they consist of expressions of opinion they 
are fair comment made in good faith and 
without malice upon a matter of public inter
est." on the ground the! the alleged libel wae 
an assertion of facts only and was not a 
comment :—Held, that the plea was good, 
but that the defendants would require to 
prove the truth of the facts on which they 
based their comment, distinguishing the facts 
from the comment, and that they must give 
particulars. Pike v. Lawton, Royal Gazette, 
Nfld., 15 Feb.. 1010.

Immunity- Report of expert appointed 
to approve quality of materials.]—The expert
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appointed in pursuance of a contract for the 
construction of public works to approve of 
the materials employed and to report that 
they ure according to the specifications agreed 
upon by the parties, is not liable in damages 
towards the contractors who supplied the 
materials if his report ami his explanation 
of it is unfavourable to them, provided he 
has reported in good faith and without malice. 
Audct if Ouimet (1910), 19 Que. K. It 641.

Innuendo — Defamatory meaning aserib- 
ablr to words not libellous in themselves — 
Privileged occasion—.Vofir# to public of dis
solution of partnership—Damaoct.]—Action 
for libel. Plaintiff and defendant conducted 
a theatre in partnership. The defendant in
serted a notice in a newspaper to the effect 
that the theatre was closed and that he would 
not he liable for any debts contracted on be
half of the theatre by the plaintiff:—Held, 
to be libellous and that the occasion was not 
privileged. Fouler v. Nankin, 11 \V. L. It. 
666.

Interest — Evidence of actual malice— 
Charge to jury—Evidence.]—On the trial of 
an action for damages for a libel alleged to 
be contained in a privileged communication, 
the Judge charged the jury as to the privi
lege, and added :—“ If the defendant made the 
communication bona fide, believing it to tie 
true, and the privilege existed that I have 
endeavoured to explain, then there would be 
no action against him:”—Held, that the 
plaintiff was entitled to a more explicit state
ment of the law on a point directly affecting 
the proof of an issue the burden of which was 
upon him. One portion of the communica
tion containing the alleged libel might be read 
as importing a grave charge against the 
plaintiff or as an innocuous statement of fact : 
—Held. that, as, in order to prove malice, the 
writer’s knowledge of the falsity of the fact 
was the material point, the sense in which lie 
may have used the words was the governing 
consideration. The Judge’s charge was not 
open to objection for want of an explicit re
ference to pre-existing unfriendliness between 
the parties as proof of malice, where the 
only evidence of unfriendliness consisted of 
hard things said of the defendant by the 
plaintiff. Judgment in 32 N. S. It. 121), 
affirmed. Miller v. Oreen, 21 (’. L. T. 254, 
31 8. C. R. 177.

Interest — Evidence of actual malice— 
Xondircction—Misdirection — New trial. ] — 
The plaintiff. th> local agent of an insurance 
company, voluntarily retired from his posi
tion, and another agent .s appointed in his 
stead. Shortly afterwards the defendant, the 
general manager of the company, wrote to a 
policy holder, who was a client of the plain
tiff, that the latter had been " removed from 
the agency . . . because it was clearly
necessary ... I now find that he has 
collected money which up to the present time 
we have been unable to get him to report.” 
At the time this was written it was untrue, to 
the knowledge of the defendant, that the 
plaintiff had been dismissed and that he had 
collected money of the company for which 
they had been unable to get him to account : 
—Held, that the writing was libellous ; but, 
if it was written bona fide, the occasion was 
privileged. 2. The trial Judge should have 
directed the jury that if it was proved that

the defendant stated in his letter that which 
he knew to t>e false, it was evidence from 
which actual malice might be inferred, and, 
as he had not so directed that there should 
be a new trial. That evidence of alter
cations between the plaintiff and defendant 
was proper to be submitted to the jury us 
evidence of malice. 1. That an inference of 
miviee could be drawn from evidence that the 
defendant knew that the plaintiff had used 
abusive language with respect to him in con
nection with their business relations. 5. 
That the trial Judge erred in directing the 
jury that it was not open to the plaintiff 
to put another construction upon the word 
" report ” than the sense in which it would 
be understood by the plaintiff and defendant 
themselves. <>. That the Judge erred in his 
definition of malice in connecting it with the 
idea of “ res king petty spite ” upon the plain
tiff. and in leaving the jury under the im
pression that the defendant’s evidence as to 
the state of mind in which he wrote the let
ter was conclusive. Miller v. Oreen, 33 N. 
8. R. 517.

Interest — Publication to clerk—Finding 
of jury. |—One of the defendants, the secre
tary of a trade association, prepared a state
ment for circulation among the members of 
the association, and gave it to a person to 
copy. It contained an allegation that the 
plaintiff was unworthy of credit :—Held, that, 
as the publication to the members of the asso
ciation was privileged, in .he absence of 
malice, on the ground of interest, the publi
cation to the copyist, though she was not a 
regular employé, was also privileged, being n 
reasonable means employed to make the com
munication to the others. Lawless v. Anglo- 
Egyptian Cotton and Oil Co., 4 L. It. if- B. 
262, followed—Held, also, that the finding 
of riie jury that ‘‘there was no ground of 
action ” was in effect a finding that the words 
were nor defamatory. Harper v. Hamilton 
Retail (froms' Assn., 21 C. L. T. 23. 32 O. 
R. 21)5.

Judicial proceedings — Report of— 
Statement of advocate—Good faith — Dam
ages.]—The privilege which protects a report 
of judicial proceedings made in good faith 
does pot extend to the publication of state
ments made by an advocate for one of the 
parties, outside <>f the Court, and In a pri
vate conversation, but these declarations, al
though they do not constitute a justification, 
may he pleaded to shew the good faith of 
the defendant and in mitigation of damages. 
Desjardins v. Berthiaume, 1(5 Que. S. C. 606.

Letter to newspaper- Defence—Provo
cation by utterances of plaintiff reported in 
newspaper—Privilege—Mitigation of damages 
— Counterclaim — Malice.] — Plaintiff was 
alderman of the city of Ottawa, and n member 
of the building committee of the public lib
rary, and defendant was the contractor for 
the stone and mason work of the library 
building. The libel complained of was in the 
letter written by defendant to the editor of 
the Ottawa “ Evening Journal." published in 
that newspaper on 23rd October. 11)03. in 
which, after calling attention to certain state
ments made by plaintiff at n meeting of the 
committee criticising the work upon the lib
rary building, defendant procewls to charge in 
effect that plaintiff was actuated in his
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criticism bv spite and bigotry: that plaintiff 
wan himself an incompetent me-banic; that 
certain building* were put up by plaintiff, 
"of which he ought to be ashamed;" that 
plaintiff owed defendant an account which 
he had to force him to pay; that plaintiff 
was always in a quarrelling mood : and that 
" if the like of Alderman Hopewell was a 
tit tuan to inspect his work, it waa time lie 
quit building." Laughton v. Bishop of Sodor 
ni’/ )inn. i. it i p C 186, distinguished, 
Murphy v. H alpin, ir. It. 8 ('. L. 127. fol
lowed:—Held, that It was the duty of plain
tiff as a member of the building committee 
to honestly criticise at meetings of the com
mittee iIn- workmanship on n building under 
it* charge, and if such criticisms were 
not made in good faith and defendant felt 
aggrieved thereby, he could either resort to 
an action or communicate to the committee 
and such other persons as may have heard 
plaintiff’s criticisms his defence thereto, ac
companied with such retort upon plaintiff as 
may have been necessary as a part of his 
defence or fairly ariaing out of any charges 
made hy plaintiff, and if in such retort de
fendant hnd reflected upon the conduct or 
character of plaintiff, it would he for a jury 
to *ay whether defendant acted in good faith 
and in self-defence, or was actuated by
malice. Itut, he had no right to publish his
defence and retort to the general public
through the newspapers. In other words,
the public as a whole, unlike the mem’ era of 
the cor.mittee and other persons who hanced 
to heir plaintiff, hnd no correspond! g inter
est with defendant in the subjec matter. 
. . . The facts set forth establish no de
fence on the ground of privilege, hut many 
of them would he admissible in mitigation of 
damages, and limited to that purpose may be 
pleaded. . . . ( Reference to Stirton v.
Hummer, .'ll O. it. 227.] Appeal allowed as 
regards counterclaim and dismissed as re
gards defence, Hopeuell V. Kennedy, 4 O. 
W. It. 433. 23 C. L. T 70. 0 O. L. It. •$.

Malice — Privilege—Evidence—Meaning 
of icord»—New trial|—The defendant, the 
general manager of a life insurance company, 
wrote a letter to F., a policy-holder in the 
company, in which he stated that the plaintiff 
had been “ removed " from his office ns local 
agent of the company, and assigned ns the 
reason for such removal that they had tried 
for a considerable time past to get the plain
tiff to attend properly to their business, and 
timt ii waa only because it was clearly neces
sary tlmt the change was made. He stated, 
further, tlmt. to give the plaintiff the oppor
tunity of getting the benefit of commissions 
on outstanding business, certain matters had 
been left In his hands, but that he, the de
fendant. now found that the plaintiff hnd 
collected money which, up to the present 
time, they “ had been unable to get him to re
port." This letter was handed by F. to the 
plaintiff, who. in addition to acting ns the 
local agent of the company, waa a solicitor, 
and acted as F.’a legal adviser:—Held, in 
libel, that the trial Judge correctly directed 
the jury that if the statements made by the 
defendant 1: the letter in question, as to the 
reasons for dismissing the plaintiff, were 
made by him. knowing them to be false, there 
was malice, and his privilege was wholly 
gone.—Held, also, that the reception of evi

dence of F.. an to the moaning which she at
tached to the words of the letter, was not. 
under < » 87. r. 6, “ n substantial m is o
miscarriage in the trial." and was l . there
fore ground for n new trial. Miller v. Qro ». 

\ ■ i: 117.

Mercantile agency — Privilege.]—In a 
mortgage foreclosure action, the Lion Brew
ery Company as second mortgagees wer" 
joined as defendants, and a mercantile agency 
published a notice or circular, distributed 
amongst it^ subscribers, that a writ had been 
issued against the Lion Brewery Company 
claiming loreclo are of a mortgage, and in
dicating by menus of the words " cl a!" that 
there were other defendants:—Held, in -m 
action by the company against the mercantile 
agency, that the publication waa libellous and 
not privileged. Lion Brewery Vo. v. Brad 
street Co., 9 B. C. It. 435.

Newspaper—Letter to—Defence—Provo
cation by utterances of plaintiff reported in 
newspaper—Privilege — Mitigation of dam
ages—Counterclaim — Malice. Hopewell v. 
Kennedy, 4 O. W. It. 433.

Newspaper — Privilege—Fair comment 
—Matter» that may be considered in mitiga
tion of damage» — Comment distinguished 
from assertion of facts. |—It is no defolia
te an action for libel, that the publication 
compltvned of purports to represent the asser
tions o ' a third party, or even the mere repe
tition I y such third party of the assertions of 
anothe • ; such facts can be considered only 
in miUgation of damages. — While a news
paper may publish a report of the proceed
ings of a public body, and comment upon 
facts and statements then made that may be 
defamatory to individuals, it is not fair com
ment ns against any such individuals, after 
a considerable interval of time, to republish 
such statements ns facts or ns alleged facts. 
Fair comment must never consist of the as
sertion of fact ; it consist* of opinions and 
inference* from facts assumed to be true — 
A newspaper publishing and commenting 
upon proceedings in a judicial or semi-judi
cial investigation may lomment upon the fact 
that further damaging evidence against a 
party might have been given if the tribunal 
had been disposed to receive it, but it is 
not fair comment to state such evidence, or 
the purport of it.—Uibbins v. Lee, 4 F. & F. 
243, and II els ham v. Blackwood, 11 <‘. B. 
Ill, approved and followed.—Semble, that the 
jury (or Judge sitting without a jury) may 
take into consideration the fact that the libel
lous statements were matters of public notor
iety in the community previous to their pub
lication by the defendant, in mitigation of 
damages. Patterson v. Edmonton Bulletin 
Co., 1 Alta. L. It. 477. 8 W. L. It «72.

Newspaper — Privileged publications — 
Reports of judicial proceedings -Pleadings 
filed in civil actions.]—The publication of 
the statements contained in a pleading filed 
in the course of a civil action, merely because 
such statements form part of such a plead
ing, is not a privileged publient ion within 
the rule which throws the protection of privi
lege about fair reporta of judicial proceed
ings.—Judgment in Shallow v. Gazette Print
ing Co., 4 E. L. It 343, 17 Que. K. B. 309.
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reversing the judgment in 31 Que. S. C. 338.
3 E. L. 11. 23. affirmed; Girouard. .1 . dis
senting. Gazette Printing Co. v. shallow, 41 
8. C. K. 339. Il E. L. K. 348.

Newspaper Public interest -Privilege 
Fair comment. |— It is the i.nglish law. by 
virtue of which constitutional liberty of the 
press exists in Canada, which is applicable 
to actions for defamation iu respect of writ
ings in newspapers and to defences founded 
on privilege <-r fair comment. Under this 
law, three elements are necessary to enable 
the writer of a defamatory article to escape 
civil liability therefor ; (11 the writing mu<t 
be trui : (2) it must rclat- to facts which 
are of interest to the public; and (3* it 
must have been published in the public inter
est and without malice. Marcotte v. Bolduc, 
SO Que. ». c. 222.

Newspaper — Rvckle**ne*n—A fence of 
actual mulice—Retractation — Damage*.) — 
Where a false report, implicating an entirely 
innocent person in the commission of a ser
ious crime, has been published iu a newspaper, 
not maliciously, but without any effort to 
verify the statements contained therein, the 
fact that the newspaper was al>out to go to 
press at the time the information was re
ceived is not a valid excuse for failure to in
vestigate the truth of the charge; and the 
fact that subsequently a retractation and 
apology were published in the same journal, 
while it may be taken into consideration iu 
the assessment of damages, is not a sufficient 
reparation for the wrong indicted on an 
innocent peron by a false accusation. The 
Court in such case will award exemplary 
damages to an amount in proportion to the 
degree of negligence proved. I uburn v. Ber- 
thiuumc. 23 Que. 8. C. 47(1.

Newspaper — Evidence — Comment on 
legal proceeding* —Privilege — Public inter
est—Statutory declaration.\—The publication 
of libellous matter in a newspaper cannot be 
justified on the ground that it was published 
“as a matter of public news" or "in the buna 
fide belief that it is in the public interest that 
the matters referred to should be made pub
lic.’’—Neither can the publication be justified 
on the ground that the matter complained 
of has been embodied in a statutory declara
tion made before a justice of the pence with 
the object of bringing the charges con
tained in the declaration before the Muni
cipal Council having power to enquire into 
tin- charges made and to dismiss the official 
complained of.—Under the heading of “ Scott 
Act inspector accused of bribery ” the defend
ant company printed in their newspaper an 
item to the effect that M. had made a declara
tion before n justice of the peace accusing 
the plaintiff, the .minty Canada Temperance 
Act inspector, of attempted bribery, and stat
ing that in the declaration referred to it was 
alleged that the plaintiff on two different 
occasions promised that he would not prose
cute M. if the latter would give him a cer
tain sum of money, which M. refused to do. 
At the trial the statutory declaration refer
red to was tendered in evidence, on behalf of 
the defendant, as evidence of bona fides, and 
was rejected by the trial Judge:—Held, that 
the evidence was rightly rejected, and ’bat 
the defendant’s appeal must be dismissed with

costs.—2. That the making of the statutory 
declaration before the magistrate was no' a 
neeessar.\ preliminary to an inquiry into the 
conduct o. tin plaintiff by the municipal 
council, and that the defendant could not 
claim privilege in respect to the publication. 
—Semble, per Graham, E.J., that a communi
cation addressed to the warden of the coun
cil. and sent !.. him. might have been consid
ered privileged. McDonald v. Sydney Punt
Publishing Co.. 3'.* X. S. It. 81. 1 E L.
It. til.

Newspaper — Fair comment -Truth of 
"tutement. |--The defendants published on p.
1 of their newspaper an article stating that 
some women from Seattle had been canvass
ing some time ago in Victoria for subscrip
tions for a bogus foundling institution, end 
on being questioned by the police had left 
town : on p. 8 of the same issue there was 
an article stating that two ladies for the 
past few days had been selling tickets for a 
recital by one Greenleaf, and that the tickets 
wen- he in: •old “ in ii manner similar to 
those for a recital by a gentleman of the 
same name nearly two years ago, which was 
ostensibly for the benefit of the Orphanage, 
imt which the promoters were obliged to 
abandon." The manner of selling tickets was 
as a fact the same in isith eases :—H< ld. that 
the article on p. 1 did not necessarily refer 
to the plaintiff, and that the article on p. 8 
was fair comment on a matter of public 
interest, and was true. Wile* v. Victoria 
Times Printing d Publishing Co., 11 It. C. It. 
143.

Newspaper interview — Publication— 
Privilege—Innuendo — Meaning of word* —
\ unsuit. | — A defeated candidate in un in
terview with a newspaper reporter the day 
after an election inforn ed him that the plain
tiff ( who was a political opponent and an 
active party worker•, had. as soon as it was 
known he was in the field, come to and asked 
him to indorse a note for $1,000, which lie 
refused to do. and had also later, in a speech, 
accused him of disloyalty. This was pub
lished in the newspaper the following day, 
and was the libel complained of. The in
nuendo alleged was, that the plaintiff had 
offered his services and support ns a bribe, 
and had corruptly offered to desert his party 
aud abandon his principles and support the 
defendant at the election if he would indorse 
his note; that his opposition to the defend
ant's candidature was not due to principle of 
party loyalty, but to the defendant's refusal 
to indorse the note ; and that because of such 
refusal the pi*. ntilT not only opposed his can
didat un- bui .*tacked him personally and ac
cused him of disloyalty. The interview was 
published, and the defendant next day called 
at the newspaper office, and the only thing 
he found fault with in the report was the 
omission of a few words in the introductory 
part. At the trial the Judge allowed the 
case to go to the jury, who found a ver
dict in favour of the plaintiff:—Held, that 
there was evidence that the defendant knew he 
was speaking for publication and that he 

, authorized what he said to be published in a 
newspaper ; and that the communication was 
not privileged. — Held, however, that the 
words were not capable of the meaning as
cribed to them by the plaintiff, and that the 
motion for a nonsuit at the close of the case
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■boaId have been allowed. Capital and 
Countiea Hank v. Hrnty, 7 App. Vas. 741, 
744. referred to.—Judgment of Mae.Mnhon, 
J.. at th#» trial reversed in part. Hay v. 
Bingham, 11 O. L. R. 148, Il O. W. R. 447.

Newspaper libel—Publication of plead-
in</«—Judit-Ul proceedings — Privilege.] — 
Held. by the Supreme Court of Canada, in 
dismissing an api*eal. that the publication by 
a newsjniper of statenv nts contained in a 
pleading tiled in the coarse of a civil action is 
not a privi.ofed publication. Gazette v. Shal- 
lou. « E. L. It. 348.

Occasion privileged — Master and ser
vant. (iildner v. ituaac, 3 0. L It. 561, 1 O. 
W. It. 1157.

Occasion privileged—Proof of malice— 
Social or mural duty—Functions of Judge 
and jury—Excessive damages. ('funis v.
Uloan, 1 O. W. It. 27.

Petition to county council -Innuendo 
—Imputation of immoral character—Forced 
construction—Qualified privilege — No evi
dence of malice—Evidence for jury—Proper 
question. Pkarrill v. betrell, 12 O. W. It. 
(13.

Privilege—Proof of malice—Underatand- 
inij of letter—Admissibility of evidence—Mis
direction— Veic Irie/.l—The defendant, local 
manager of an insurance company of which 
the plaintiff had been an agent, wrote to 
Mrs. F., a policy holder, a letter It which 
he stated, among other things, that be had 
relieved the plaintiff of his agency ; that the 
plaintiff had collected money which he had 
not reported, etc. In libel it was shewn that 
the plaintiff had not been dismissed from 
the agency, but wanted larger commissions 
in continuing, which were refused, and that 
he uas not a defaulter, but was dilatory in 
making his returns :—Held, that evidence of 
Mrs. F. of her understanding of the letter 
as imputing to the plaintiff a wrongful reten
tion of money, was improperly received, and 
there was a miscarriage of justice by its 
admission. The Judge at the trial charged 
the jury that “ if the meaning of the first 
part of the letter is that he dismissed the 
plaintiff, and you decide that he did not dis- 

the plaintiff, and it was n<>t a 6NINI 
statement, that Is malice beyond all doubt. 
The protection which he gets from the privi
leged occasion is all gone. He loses it en
tirely. The same way with the second part. 
If it is not true. It is malicious, and his pro
tection is taken away:—Held, that this was 
misdirection ; that the question for the jury 
was not the truth or falsity of the statements, 
but whether or not, if false, the defendant 
honestly believed them to be true ; and that 
N was misdirection on n vital point. Tin 
majority of the Court were of opinion, (lir
ons rd and ha vies, J.T., contra, that, as the 
defendant had asked for a new trial only in 
the Court below, the Supreme Court could 
not order judgment to be entered for him ; 
and a new trial was granted. Judgment in 
Miller v. Green, 35 N. S. R. 117, reversed. 
(•reen v. Miller, 23 C. L. T. 14». 33 8. C. R. 
193.

Privilege — Relevancy — Justification. J 
—In a libel action defendant pleaded that a

libel was published on the invitation or chal
lenge of plaintiff :—Held, that this is a con
clusion of fact, and that the facts aud cir
cumstances on which defendant claims privi
lege must be set out. In another paragraph 
defendant claims that the words in their 
natural and ordinary signification were true 
iu substance and in fact.— Held, to be bud 
without particulars. Laird v. Scott, » \\ 
L. R. 34».

Privileged occasion- -Evidence of ma
lice—Contradictory statements—Evidence for 
jury—Setting aside nonsuit — New trial. 
Woods v. Plummer, 10 O. W. U. 77*0.

Privileged occasion — Publication to 
clerk—Dictated letter.)—In un action for 
libel the declaration alleged that the defend
ant falsely and maliciously published n let
ter containing defamatory matter, and ad
dressed end sent it to the plaintiff, and that 
this letter was dictated by the defendant to 
his stenographer, who extended the note and 
transcribed the same by typewriter, which 
transcribed copy was signed by the defendant 
and sent to the plaintiff. The defendant by 
his pleas denied malice, and alleged that the 
letter was drafted by him aud given to his 
typewriter to be copied ; that the typewriter 
was his confidential clerk, and as such was 
accustomed to deal with letters of a cenfidiu- 
tial nature, and that the typewriting of the 
letter in question was done in the perform 
a nee of her duty as such confidential clerk; 
that no person except the defendant and the 
typewriter saw the letter, and its contents 
were not disclosed to any person other than 
the plaintiff :—Held, on demurrer ( per Tuck. 
C.J., Landry, Marker, and McLeod, JJ„ Hau- 
ington, J.. dissenting), that the pleas admit
ted a publication and did not shew that the 
occasion was privileged, and, if proved, would 
not be an answer to the prima facie cause of 
action alleged in the declaration, and were 
bad on demurrer.—Per Hanipgton, J„ that, as 
the publication was to a confidential clerk, 
whose duty it was in the usual course of the 
defendant’s business to copy letters of a con
fidential character, the occasion was privi
leged. and there should be judgment for the 
defendant on the demurrer. Moran v. 
O’Regan, 3 E. L. R. 456, 36 N. B. R. 180.

Privileged occasion — Qualified privi
lege—Malice—Evidence of—Disagreement of 
jury—Nonsuit. Latta v. Fargey, » O. W. It. 
231, 601.

Publication—Privilege—Copied letter— 
Authority of manager of company—Damages 
—Netc trial-]—The manager of the defend
ant company handed to his stenographer to 
be typewritten a draft letter written in the 
interest of the company, but unconnected 
with its ordinary business, which contained 
defamatory statements .—Held, that privilege 
was taken away by the publication to the 
stenographer, and the defendant company 
were liable for the act of the manager. 
Pullman v. Hill, 11891] 1 Q. B. 524, com
mented on, but followed. New trial ordered 
for excessive damages unless the plaintiff 
consented to a reduction. Putcrbaugh V. 
Gold Medal Furniture Mfg. Co., 23 C. L. T. 
188, 24 (’. L. T. 205. 5 O. L. R. 680, 7 O. 
L. R. 582. 1 O. W. It. 260, 2 O. W. R. 308,
3 O. W. It. 535.
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Qualified privilege — Oarnithee —De
claration \—No action will lie for defama
tory statements made in good faith by a gar
nishee in Ills declaration upon a seizure by 
garnishment. Daoust v. Charbonneau, 30 
Que. ». C. 188.

iv. Miscellaneous.

Election conteat— Withdrawal of candi
date—Allegation of improper motives—Trial 
of action—Verdict for defendant—New trial.] 
—K. was a member of the House of Com
mons prior to the election in 1008 and in 
August of that year a letter was published in 
the Sydney /'out which contained the follow
ing. which referred to him :—“ The doctor 
had a great deal to say of the elections in 
1904. Well. I have some recollections of that 
contest myself, and 1 ask the doctor : Why 
did you at that time withdraw your name 
from the Liberal convention? The majority 
of the delegates come there determined to see 
you nominated. Why did you not accede to 
their request? Doctor Kendall, what was 
your price? Did you get it? Take the good 
Liberals of this county into your confidence 
and tell them what happened in those two 
awful hours in a certain room in the Sydney 
Hotel that day ?—The proceedings of the con
vention were held up for no reason that the 
delegates saw; but. for reasons which are 
very well known to you and three or four 
others whom I might mention. One speaker 
after another killed time at the Alexandrie. 
Hall while you were in dread conflict with 
the machine. Finally the consideration was 
fixed and you took off your coat and shouted 
for Johnson. What was that consideration?" 
On the trial of an action by K. against the 
proprietors of the Post the jury gave a ver
dict for the defendants -. — Held, Davies and 
Duff, JJ., dissenting, that the publication 
could only be construed as charging K. with 
having withdrawn his name from the conven
tion for personal profit, and was libellous. 
The verdict was therefore properly set aside 
by the Court below, and a new trial ordered. 
—Appeal dismissed with costs. Sydney Post 
Pub. Co v. Kendall (1910), 30 C. L. T. «88. 
43 S. V. R. 401.

Newspaper—Publishing company—Joint 
liability of manager.] — The president and 
manager of a company incorporated for the 
publication of a newspaper, who is also the 
signer of the declaration required by Arts. 
2924 et seq., R. S. Q„ may be held respon
sible in damages for a libel published in the 
newspaper, jointly with the company. Migne- 
ron v. l.a patrie Publishing Co., 5 Que. 1‘. R. 
329.

Newspaper libel — Justification—Evi
dence — Innuendo. ]—Action for libel. De
fendants justified that part of the libel which 
referred to plaintiff as having been “ found 
loitering in the bar-room ” was true. This 
is a true statement of a fact. The assertion 
that plaintiff was in the " pay of a con
fessed gambler ” is not sup|>orted by the evi
dence. It la no defence to say that an ordin
ary man might draw the same inference which 
the defendants did. Judgment for plaintiff 
for $25 and fixed costs. Patterson v. 
" Plaindcaler.” 10 W. L. R. 258. 2 Alta. L. 
R. 29.

'•LJ1
Post card—Threat of action.]—A person 

who. without malice, sends his debtor a post 
card, upon which there is a notice that the 
sender will sin the sendee if he does not 
pay. is not liable in damages although third 
persons have seen the card. L'Heurcux v. 
Iléroux, 25 Que. 8. C. 120.

Publication — New trial.]—The défend
it ih took a copy of an alleged libellous eee da
tion to the editor of a newspaper, who dic
tated it to his stenographer, and handed the 
defendant's copy buck to her. Before the 
stenographer extended his notes, another copy 
of the resolution was found in the office, and 
from it th<‘ printer set up the type :—Held, 
reversing the decision of Irving, J., who 
dismissed the action on the ground that it 
was not shewn that the defendant was the 
cause of publication, that there should lie a 
new trial. Mackenzie v. Cunningham, 21 C. 
L. T. 251. 8 B. C. It. 30.

Verbal accusations of theft re
peated by letter—Search warrant—Dam
ages.) — Plaintiff having been charged with 
stealing brass, a detective on investigation 
made an untrue representation to defendants, 
who had plaintiff's house searched, but noth
ing was found ; they were not yet satisfied of 
plaintiff's innocence. This action was 
brought Judgment given for plaintiff. Massé 
v. Dominion, 0 E. L. R. 209.

2. Slander.

1. Evidence.

Conflicting evidence — New trial.] —
In an action for damages for certain slander
ous words alleged to have been spoken by the 
defendant, of and concerning the plaintiff, 
during the profreee of a trial before a justice 
of the peace, six witnesses called by the 
plaintiff testified to the use of the words com 
plained of. while four called on the other 
side, including the justice, testified that they 
had not heard the words used, and the defen
dant denied having uttered them. The Coun
ty Court Judge treated the evidence for the 
defendant as a contradiction of that for 
plaintiff and gave judgment in the defendant's 
favour :—Held, that he erred in doing so. and 
that there moat !"■ a new trial. Weight 
should not be attached to the finding of the 
trial Judge on a question of fact where the 
reasons given disclose erroneous judgment in 
weighing the testimony. Ziriekrr v. 7.wicker, 
33 N. 8. R 284.

Malicious intent—Presumption of malice 
—Evidence rebutting it—Qualified privilege.] 
—Slander gives a right to an action only 
when it has been uttered with intent to do 
harm or through malice.—The presumption 
of malice created by damaging statements, 
is rebutted by evidence as to circumstances 
which have justified the party alleged to have 
littered the slanders, or which establish his 
good faith.—He who is solicited at his own 
domicil by one seeking a favour is protected 
by a qualified privilege with respect to any 
answer he may give, and, from the moment 
he proves that, although damaging in itself. 
Me reply was Inspired by a sense of the 
duties of his position, or by a serious, weighty
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and lawful interest, which dispelled from hi* 
mind every other thought. he is freed from 
all responsibility for the consequences there
of. Helley v. l.abreeque (1910), 30 Que. K.
B. TO.

Notice given by public crier /frpair
of road — if slice. ) — l*he defendant gave 
notice to th« plaintiff at the door of the 
pari-h church, ns the congregation wen- Insu
la* from high mass, by the public crier, to 
repair and maintain hi* road ami keep it 

ol « hi< h th< d« fendant would 
tal:» th>- necessary proceedings t«> compel 
him to do w- The ulaintiff having claimed 
flic» damages for defamation on account of 
tiii- toti«v. which he alleged had been given 
lualii iou*dy. the defendant, in his defence, 
admitted that be had given the notice, but de
nied having done so maliciously. Neither 
of th“ parties offered oral evidence, leaving 
the Court to decide the cause upon the re
cord Held, that there beit nothing to jua- 
tifv the defendant in giving such a notice, 
which should have lieen given privately 
through the municipal officers, and not pub
licly at the church door, the defendant was 
guilty of a tortious net for which he was 
liable to the plaintiff. Hamel v. Lausiere, 22 
Que. 8. C. 104.

Onus—Words not defamatory per te—In
nuendo. Lotting v. U'rigglettcorth, 1 O. W. 
K. 100.

Proof of defamatory words Foreign 
language — Interpretation — Innuendo — 
Amendment — Damages. /{eilander v. lien- 
gert. 7 W. L. It. 801.

Proof of defamatory words — Plead
ing \ arianee—\\ urdt tpokem in retpeet of 
trade—illegal ion nub"tantially proved.)—In 
an action fur slander the statement of claim 
alleged that ilie defendant said of the plain
tiff : "Don’t buy any horses from that man; 
his hones an- drugged, and when you have 
them awhile they go down:** and in proof of 
this a witness swore that the defendant said: 
" He (the plaintiff) drugged his horses, and 
when they were fed as an ordinary horse 
they would go down:”—Held. following Reil- 
andir v. Hengert. 1 Susk. L. It. 2W>, 7 W. L. 
It. 891. that while there was a variance be
tween the words laid and those proved, yet 
the words proved did impute the offence 
charged, and were sufficient to support the 
allegation. Uut ledge v. At tell, 1 8ask. L. It. 
3811, 8 W. L. It. 934.

Qualified privilege—Variance between
pleading and proof—Nonsuit — Verdict of 
jury. Tapp v. Hrenot, 3 O. W. R. 80.

Slander of real estâtm- Haunted haute
—Casse of arlion—Halier—Proof of tperiel 
damage—Statute of Wettmintter II.— Veirs- 
paper (Quantum of damaget,)—The publica
tion in a newspaper of a statement that the 

laintiff’s house is hnunted is. under the 
tatute of Westminster II., 13 Edw. I. e. 24 

( Bac. Ahr. vol. 1, 1021. an actionable wrong, 
if special damage results, though there be no 
actual malice or any intention to injure the 
plaintiff or to depreciate the value of the 
property /Vr Richards, J.A. : — The mem
bers of the Court should, ns educated men, as

sume that there are not such things as 
ghosts, and, therefore, that the atateim nt pub
lished by the defendants was necessarily false. 
It should also be presumed that the reporter 
and the sub-editor who were responsible f..r 
the publication of the article, as educated 
mu, km w that ii «ns false, and, th : 
had no reasonable justllication or excuse for 
publishing It. They thus rendered their em
ployers, the defendants, liable in damages 
for the natural results of such publication, 
though such results were not foreseen by 
them.—The evidence shewed that the plaintiff 
lost a sale- of the house In consequence of 
the publication, ami that the house, being 
vacant, was damaged by crowds resorting 
to ii "o account of the report that It waa 
haunted, and the plaintiff should be awarded 
$1,000 and costs. Per Phippen, J.A., concur
ring with Richards, J.A. — The «-a*e falls 
within the principle of Hiding v. Smith. 1 Ex. 
I). 91. and /truce v. Smith, 1 Fraser (Court 
of Session Oases, Scotland» 327, rather than 
within that other class of cases where, on 
the ground of public policy, or protection of 
property, or for other sufficient reason, tho 
Courts have held honest statements to lie 
lawful, although occasioning damage to the 
innocent.—Per Perdue. J.A., dissenting In 
such a case the plaintiff must prove that the 
statement is false, that it was published mali
ciously. and that special damage resulted. 
The statement can only he actionable if it 
was Intended to be believed and whs believed 
by some person who wax Influenced by it to 
the detriment of the plaintiff. Rut. If it was 
so repugnant to common sense and common 
knowh-dge that no proof of its untruth would 
lie necessary. It Is difficult to see how any one 
eeitld have been deceived by it. The plaintiff 
failed to shew that the statement complained 
of was wrongful and was made with the 
knowledge that it would cause, or «as likely 
to cause, injury to the plaintiff, or that 
tlie defendants, in publishing it. intended or 
contemplated any injury to the plaintiff or 
her property, and without such evidence the 
plaintiff should not recovir Intent 
injure must lx* established, either directly 
or by reasonable inference, to support such 
an action. It It clear that the statement 
was only published as an Item of news, with 
no Intention to do any wrong to the plaintiff, 
and without any idea that the publication 
would cause any damage to the plaintiff's 
property. The plaintiff also failed to prove 
that she sustained special damage resulting 
directly front the publication complained of. 
The finding of the trial Judge on this point 
and ns to those parts of the evidence which 
should he believed or disbelieved should not 
lie Interfered with. It must be shewn thst 
an actual sale was prevented. Evidence of 
opinion to shew a general depreciation of 
value caused by the statement is not suffi
cient in such a case when no lasting injury 
was shewn to have been caused. -Va71/ v. 
Manitoba Free Prett Co., 5 W. L. R. 20, 
4M, 16 Man. L. R. 619:—Held, by the Su
preme Court of Canada, affirming the nlvore. 
that the reekles* publication of a report 
as to premises being haunted by a ghost 
raises a presumption of malice sufficient to 
support an action for damages for depre
ciation in th« value of the property, loss of 
rent, and expenses incurred in consequence 
of such publication, /iarfett v. Attoeiated 
\>ictpapert, 23 Times L. R. tWVJ, distin-
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«utohed. Manitoba Free Press Co. v. Vopy.
27 C. L. T. 783, 3ft S. C. It. 340.

Trial by jury — Improper t■ejeett n of 
evident*- Competency of witness—Obligation 
of oath—Misdirection — Provocation — Pub
lication—\ew trial.]-A witness who, to the 
question “ I hi you know the nature of an 
oath?" answers. " No." is not therefore in- 
competent. more particularly when, by other 
answers, he shews himself to be not " insen
sible to the religious obligation of an oath. 
The rejection of hi« evidence by the Judge, 
in a trial by jury, is improper and a suffi
cient ground for a new trial.—2. In an action 
for slander, the rendering of an account for 
professional services by the plaintiff to the 
defendant, however exaggerated circumstances 
may have made it appear to the latter, can
not be set up by him as a provocation, in 
mitigation of damages, still less as an excuse 
for the slander. A reference to it. in this 
sense by the Judge, in his charge to the 
jury, to a misdirection for which the plaintiff, 
on being nonsuited, is entitled to a new trial. 
—3. The utterance of a slander, in the pre
sence of one person, is a sufficient publica
tion to afford a legal ground of action, and 
it does not matter whether such a person was. 
or not competent to become a witness in a 
Court of justice. To ehargv the jury that 
there was no publication of the slander in 
such circumstances, is misdirection which 
entitles the plain»iff. on nonsuit, to n new 
trial. Cabana v. McManamy. 35 Que. S. C. 3.

Understanding of by slanders of 
words spoken — Question lor jury-Son- 
direction—Freessivt damages— V cic friflf.] — 
In an action lor defamation, in which the 
jury awarded the plaintiff $500 damages, 
the evidence shewed that the plaintiff was a 
tenant of the defendant, paying rent for the 
property occupied by her and receiving a 
certain sum in return for the support of the 
vlefendant. who hoarded with her. The words 
complained of were alleged to have been 
spoken on the termination of this arrange
ment. when the plaintiff removed her goods 
from the house, and were alleged to be “ You 
stole my feather bed and silver spoons.” The 
evidence of witnesses called by the plaintiff 
shewed that the words first used by the de
fendant were " You took my feather bed and 
silver spoons,” hut that when the plaintiff 
ivked him the «, stion. " Do you really blame 
me for stealii.- iheiuV” the defendant re
plied, " Most undoubtedly I do.” There was 
further evidence to the effect that the defend
ant was 85 years of age. very indistinct in 
his speech and hard of hearing and accus
tomed to make use of an ear trumpet, and 
that on the occasion of speaking the words 
complained of he did not use an ear trumpet. 
There was no evidence that the defendant 
correctly heard the question addressed to him 
by the plaintiff in the words used by her, 
or that lie meant to accuse her of shilling, 
or that the words used by him might not 
have been used in a perfectly innocent sense: 
—Held, that this view of the question should 
have been placed before tin* jury by the pre
siding Judge, and they should have been asked 
to consider the question, in what sense the 
hearers understood the words used, and that 
there having been no such instructions there 
must he a new trial. Some of the remarks

used bv the presiding Judge were calculated 
to impress the jury with the idea that they 
had unlimited scope in relation to the ques
tion of damages, although this impression 
would be corrected to sotn extent by Inter in- 
stnotion* The jury nevertheless awarded 
heavy damages in what the Court regarded 
ns a mere petty squabble :—Held that this 
was further -enson for ordering a new trial. 
McLean v. Campbell. 37 N. 8. 11. 356.

Words charging criminal offence—
Performance of duty as assessor — Special 
dama-*I- —Words spoken after plaintiffs ceased 
in bold office—Intrinsic evidence of malice— 
Privileged occasion — Excessive language — 
Question for jury—Burden of proof—Mis
direction Belief in truth of words sjiokeu — 
Reasonable belief—Justification — Evidence 
of falsitv of words—Evidence in reply. Crate 
v. .1/(t'àIIum, il O. W. It. 825, 11 O. L. K. 
81.

Words spoken in foreign language
—Proof of—Meaning—Authority of counsel— 
Judy nu ni. |—Held, in an action for slander, 
that, w hen the alleged slanderous words being 
spot hi in a foreign language, the person to 
whom 'lie words are spoken repents the words 
and states the meaning thereof in English, it 
will lie assumed, in the absence of evidence 
to tlv contrary, that lie understood such for
eign language.—2. That when the slanderous 
words complained of charge an offence, it is 
sufficient to prove the gist of the offence.—3. 
Tim ; counsel have authority to consent on 
behalf of their clients to judgment being 
given by one Judge on evidence taken before 
miother Judge, fteilander v. Itengert, 1 Snsk.
L It 2*!l. 7 XV. L. H. 8111.

ii. Praetiee.
Damages—Quantum—Verdict of jury for 

substantial sum—Appeal—Refusal of D. C. 
to interfere with finding of jury—Refusal to 
provide for set-off of another claim when 
(stablixhed. 1—In an action for damages for 
slander plaintiff was allowed $150 by the 
jury, and Muloek. C.J.Hx.P. entered judg
ment accordingly. Defendant appealed and 
plaintiff cross-appealed. — Divisional Court 
held, that the Court should not interfere with 
the finding of the jury unless satisfied that 
the amount was so large that no twelve men 
could have reasonably given it, or unless it 
was satisfied that the jury must have taken 
into account matters which they ought not 
to have considered, or acted upon a wrong 
principle.—Johnston v. Créât Western Rw. 
Co.. | 11*04] 2 K. B. 251. followed.—The 
Court refused to interfere and provide that 
the judgment should be set-off against a sug
gested money claim of defendant against 
plaintiff, when established. Sill V. Alexander 
tllHO), 17 O. XV. R. 775. 2 O. XV. N. 401.

Election harangue — Injuria absque
dam no. i Slanderous words spoken by a can
didate to an opponent in an election haran
gue, even when they cause no real damage, 
are ground for an action. Cf. Angers v. 
Pataud, 5 Que. Q. B. 17. VerviUe v. Martin, 
17 Que. K. B. 865. 4 E. L. R. 549.

Failure of proof as to two charges—
Success a* to third—Damages Costs. Welch 
v. Smith (N.XV.T.t, 4 XV. L. R. 4.
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Pickles v. Sin field, VtInterrogatories on facts and arti

des Must be definite—Homage* for slander 
mv»t be proved—C. P. 565.]—In an action 
in damages for slnnder, the interrogatories 
upon facts and articles must Ik- well defined 
as to the words and expressions used.—The 
defendant's station in life and circumstances 
should be disclosed to the Court.—Substantive 
evidence should be made to determine the 
amount of damages. (travel v. Dumont 
(19101, 11 Que. V. R. 964.

Joinder of several defendants.] -
In an action for damages for slander against 
several defendants, these defendants must be 
impleaded separately, if combination or con
spiracy between them Is not charged in re
spect of said slanders, and if the occasions 
where these slanders were made are distinct, 
the language charged again! each defendant 
differs, and the persons present were not the 
same. l.t compte v. Rodrigue, 11 Que. 1*. R. 
26.

Mitigation of damages — Provocation 
—Set-off. ]—An elector, who has made a com
plaint in respect of a voters* list, which a 
municipal council is revising, has the right 
to appeal from the decision of the council, 
but he has no right to say ostentatiously, 
while the council is sitting and with the ob
ject of intimidating it or rluiculing its deci
sion. that he is going to appeal, if he does 
so, and the secretury-tvvasut er of the council, 
who has prepared the list sad acted as clerk 
and adviser to the coun il, says to him 
that " it i- easy for him o appeal became 
he is insolvent, he has n< t paid his taxes, 
and is already in debt to the municipality for 
costs,” tlie manner in whl- h this elector has 
acted will be taken into consideration by the 
Court in mitigation of damages in au action 
brought by the elector against the secretary- 
treasurer for slander on account of the words 
quo ed.—2. A party against whom a debt 
cannot be set off because it is not liquidated, 
may, if he chooses, himself demand that it 
be set off. De*marais v. (leoffrion, 22 Que. 
8. C. 229.

New slander since action—Incidental 
demand.]—Slanders uttered by the defendant 
after the commencement of an action for dam
ages for previous slanders cannot he made 
the subject of an incidental demand in the 
same action, but must be the subject of a 
separate suit. Lefebvre v. (Jodin, 5 Que. 1». 
R. 279.

Nominal damages — Costs—Cause for 
depriving plaintiff of—Misconduct. Ellis v. 
tiherrin, 3 O. W. R. 038.

Nominal damages Costs.] — In slander, 
for words spoken imputing unchastlty to the 
plaintiff and the commission of an indecent 
act by her in a public place under s. 177 
of the Criminal Code, without claim for spe
cial damage, there was a verdict of $1 dam
ages :—II> Id, that the defendant having de
nied the speaking of the words, and the only 
other deft nee being, that It was mere abuse 
spoken in the course of a quarrel between 
the parties, and the jury by their verdict 
having found both these questions in the 
plaintiff's favour, there was no reason for de
priving her of the costs of the action in which

she was successful.
C. L. T. 27.

Offence against morals — Status of 
plaintiff as public officer—Proof of special 
damage—No necessity for — Case for jury.] 
—In un action of slander for words used im
puting an offence which, though non-criminal, 
■ud not being an indictable offence under the 
Criminal Code, yet affects a person’s sta'us 
as a public officer, the plaintiff is entitl'd 
to have the case go to the jury without m l,
• ng out a prima facie case of special damn, 
suffered. W. v. A., 13 B. C. It. 838.

Particulars ]—The plaintiff in an action 
to recover damages for defamatory words 
uttered in the presence of two persons speci
fied nud named, and also before a " a large 
number of other persons," will be ordered, 
upon motion, to give the names of these per
sons, the dates upon which the words were 
spoken, and the place at which thev were 
spoken. Lefebvre v. Lefebvre, 4 Que. I*. |{

Parties—Joinder of plaintiffs — Pleading 
-—Striking out—Several rights of action aris
ing out of some transaction.]—The plaintiffs, 
a married man and an unmarried woman, 
brought the action for damages in ret 
of alleged statements by the defendant 
on three different occasions that the plain
tiffs had been criminally intimate, one 
of the occasions complaints! of being by 
letter to the female plaintiff. A motion 
to require the plaintiffs to elect which 
would proceed with the action, and to strike 
out the claim in respect of the letter to the 
female plaintiff as shewing no cause of action 
or as embarrassing, was refused, leave to 
amend being given to both parties. The 
plaintiffs thereupon amended by claiming for 
both of them damages in respect of another 
allegation to the same effect, on another occa
sion, for the male plaintiff special damage, 
and for the female plaintiff the benefit of R. S. 
O. 1897 c. 08, s. 5:—Held, that the plaintifs 
were entitled to sue in one action for dam- 
•gw Id Ns|'I "f i hr statements madi i n
three occasions, there being publication ns to 
both, and these three being a series with a 
common question of law and fact, hut that 
the joinder of the claim in respect of the 
letter to the female plaintiff, which gave 
rise at most to a cause of action in the male 
plaintiff, was improper, and that this claim, 
unless amended so as to be simply one in 
aggravation of damages, should be struck out 
as embarrassing. Order of Written. J . 3 
O, W. R. 421, as to the joinder of parlies, 
affirmed, and order of Anglin, J., as to the 
pleadings, varied, .'.gar v. Lsrott, 24 0. J, 
T. 312, 8 0.L R. 177, 3 O. W. It. 719.

. Privileged occasion — Malice — Mis
direction.]—In an action for slander, where 
the occasion was privileged, the trial Judge, 
in defining malice, which it was essential for 
the plaintiff to prove, told the jury that it 
consisted of a reckless statement, of a state
ment not true, made without consideration of 
what the probable consequences might be to 
another pet ton, and of u statement not 
made in good faith—not truly, but wantonly 
and recklessly, and without proper consider
ation : ih hi. misdirection, for it should have 
been left to the jury to say whether the de-
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fendant acted through a wrong feeling in his 
mind against the plaintiff—some unjustifiable 
Intention to do him wilful iujivy; and a new 
trial was directed. English v Lamb, 20 C. 
L. T. 377, 32 O. R. 73.

Proof of defamatory words— Verdict
__Setc trial—Aggravation of damages—El i-
dence—Pleading.|—Motion fur a new trial in 
an action of slander upon the ground that 
th<- verdict was perverse. The defamatory 
word* were proved, but the jury nevertheless 
found a verdict for the defendant, instead 
of giving nominal damages to the plaintiff : 
—Held, that u new trial should not be granted 
in order that the damages which the jury 
ought to have assessed should be assessed 
vo the plaintiff. Another ground of the mo
tion was that he Judge had refused to ad
mit evidence offered by the plaintiff and 
directed to aggravate the damages -.—Held, 
that, inasmuch as there was no allegation in 
the plaintiff’s pleading t<> entitle him t" give 
evidence of tin- acts of the defend»'it on which 
he wanted to rely to aggravate the dam ig-s, 
a new trial should not be allowed on this 
ground. It would be a highly inconvenient 
practice to require n defendant to go *o trial 
at the risk of being met with a number of 
circumstances which the other side was per
mitted to give evidence of. without having 
set them forth in his pleading, and which 
might, if unanswered, seriously affect the 
damages. Milligai V. Jamieson. 22 L. T. 
401). 4 O. L. K. 6* •.

Special damage - What ronstitutes. ] — 
The special damage required iu an action 
of defamation must be such as would be the 
reasonable and natural result of the words 
used.—Where, therefore, the alleged defama
tory words were that the plaintiff, who re
ceived an allowance for the maintenance of 
his wife’s niece, from her father's estate, 
had put in an account of trilling matters, 
such as for candie*», oranges, etc., the special 
damage alleged being that in consequence 
thereof the niece and wife had left him and 
refused to live with him :—Held, that such 
damage was not such ns was recognisable at 
law. not being the natural and reasonable 
consequence of the wonls used. Ludlow V. 
Batson, 23 <’. L. T. 161. 6 O. L It. 30». 2 
O. W. R. 41.

Understanding of bystander — Jury
■ —.1/indirection—Damages.]—In an action for 
slander, what a bystander says he understood 
the words to mean is not the guide the law 
provides for the jury. The true guide is what 
he would on the occasion <>f the speaking of 
the words have reasonably understood them 
to mean.—A jury should not be directed that 
they might draw an inference ns to the sense 
in which wonls were understood, from the 
conduct of a bystander, particularly where 
such conduct was equivocal.—Although the 
amount of damage is, in a very large sense, 
in the hands of the jury, it is necessary al
ways ns a matter of law to direct their at
tention to the rule which the law prescribes 
for their guidance, and not to leave them 
under the belief that they need not make any 
inquiry ns to the injury occasioned to the 
complainant by the slander, but were free 
to give whatever they thought proper. Watt 
v. McQuaig, 40 N. 8. It. 553.

Words capable of defamatory mean
ing—Question for jury—Crime.]—In an ac
tion for slander, if the words used by the de
fendant are capable of being reasonably un
derstood in a slanderous sense, it should be 
left to the jury to find whether or not they 
were so used, .aid the plaintiff ehould not 
be nonsuited on the ground that the words did 
not necessarily impute the commission of a 
crime. Cameron v. Overend, 15 Man. L. It. 
408, 1 W. L. R. 645.

Words imputing unchastity — Ab
sence of averment and proof of special damage 
—Heat fiction to nominal damage.s—Interlocu
tory judgment — Assessment of damages at 
trial—Libel and Slander Art—Costs.] — In 
an action, under s 5 of the Libel and Slander 
Act, R. S. O 1807 c. US. for defamatory 
words spoken of a woman imputing unchns- 
tity to her, she “ may recover nominal dam
age-» without averment or proof of special 
damn','1 —Held, that, in the absence of such 
averment and proof, only nominal damages 
can lie recovered.— In default of a defence in 
such an action, being one for pecuniary dam
ages. under Rule 58». only interlocutory jmlg- 
ment can he entered to lix liability, and the 
damages, even though nominal, must bo as
sessed by the jury at the trial, and the plain
tiff is therefore entitled to the costs of such 
trial. Whitling v. Firming, 10 O. L. R. 203, 
11 O. W. R. 820.

Hi. pleadings.
(a) Generally.

Accusation against candidate at 
municipal election — Oood faith—Privi
lege.)—An elector who, in the course of a 
municipal election, being consulted about the 
qualifications of a candidate, nml questioned 
by the canvassers of the candidate as regards 
his hostile attitude, replies that he would 
not vote for a man against whom an accusa
tion of corruption has been publicly brought, 
and who repeats these remarks in good faith, 
is not liable in damages for defamation. 
Ouimet v. Durand. 28 Que. 8. C. 405.

Action against newspaper — State
ment of claim—Motion to strike out certain 
paragraph—Security for costs — Defence — 
Ilona tides—Publie 6enr/it.|—Motion by de
fendant !•' -irik.- un- paragraph of statement 
of claim and for security for costs dismissed, 
as the paragraph was in itself a count for 
slander and could not be struck out, and al
though defendant might have n good de
fence based upon privilege it would not help 
him ns far ns costs are concerned.— Ncws- 
paiwr editors have no privileges and immuni
ties beyond ordinary individuals in slander 
actions. Greenhow v. Wesley (1010), 10 O. 
W. R. 585, 1 O. W. N. 900. 1001.

Character of plaintiff. 1—In an action
for damages to the reputation, the defendant 
may plead the evil reputation of the plain
tiff. Coté v. Desrosiers, fl Que. P. R. 05.

Damages — Plea alleging privilege, good 
faith and truth—The privilege of an alderman 
when discharging his duties of office—Motive 
of suit—Want of notice not pleaded—C. P. 
S8.1—An alderman, when discharging the 
duties of his office, has the right to make
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known at a inerting of the round! the rea
sons wh.v lie rote* againet the appointment 
of h person to whom it ia desired to give a 
municipal office, ami amongst others, “ Hint 
the person in «location is :i drunkard and 
makes immoderate use of intoxicants." pro
viding the fact is true; it is even his duty 
to do so.—Such words, used under such cir
cumstances and in the exercise of a right or 
of a duty, are privileged, and it is for the 
plaintiff, if h.- proposes to prove his case, 
to shew that the defendant acted with malice. 
—An alderman is a public officer, mid as such, 
has rfae right, when he is sued in damages 
for an act committed by him in the exercise 
of his office, to the notice provided for by 
Art. 88 C. P-. provided he acte<| in good 
faith, if it should happen that the defeml- 
ant should not have raised such want of 
notice, it results from the text «if the law 
that the Court itself shoulil come to his as- 
sisfniH**. Lamp V. Page | 10101. It* R. d<* 
J. 43t>.

Declaration Particulars ]—If the oeca- 
sion on whi«*h it is alleged that the «lefama- 
tory statements were made is precisely set 
forth in the declaration, the defendant is not 
entitled to have the names of the witnesses 
who were present. Lcbcl v. Tour ai», V Que. 
P. It. 58.

Declaration -Particular*—Namct of per
son* present—Prejudice.]—In an action for 
slander, where the declaration tin niions a 
person in whose presence the words com
plained of were spok«*n, the plaintiff is not 
obliged to give the find name of such person, 
unless it npp«>ars that confusion may arise 
without it 2. The plaintiff is not isuind 
to give the names of tin* persons In whose 
preseme the words were spoken, if the par
ticulars given are precise enough to iiermit 
the opposite party to defeml himself with
out knowing such names. 3. Th«* words 
" similar statements " in such declaration, 
coming after the enumeration of defamatory 
remarks of the defendant, need not be particu
larised. Kennedy v. Shurtleff, 3 Que. P. R.
514.

Declaration—Special domnge—Particu
lars — Name* of persons to uhom u-ord.i 
spoken. |—in un action f«ir «lamages for <ie- 
fa mat Ion, where the plaintiff complains of 
having suffered " in his sensibilities, his hon
our and the confidence which his friends and 
fellow-citizen* had in him," lie thereby alleges 
sp«*«*inl damage, nnd is bound to giv«* par
ticulars in his declaration.—The plaintiff is 
not hound to give the names of all the persons 
in whose presence the defamatory wonls were 
spoken, Dueharmc V. HruU, 1Ù Que. P. R. 
188.

Defence — Denial — Justification — In
nuendo— Hypothetical rose.]—In slander, the 
words ci mplained of were to the effect that 
the plain iff, a vendor of patent pills, hail 
paid $.V),(,0O for his title as a Senator of the 
Itominion, and was advertising that he was 
made Senator because of the benefits cou- 
ferred by hie discovery in pills. Innuendo, 
that In* had corruptly bribed members of the 
Government, and had purchase* the office, 
etc. Held, that a defence that if the defen
dant did speak the words, they. < ven with the 
innuendo, were not libell ais, an I denying the

innuendo ; and saying that without it the 
words were not libellous, was not open to 
objection, and not embarrassing. 2. That a 
(lefene«* justifying the slander and asserting, 
in addition, that the plaintiff did pay the 
Government $50,000 and did advertise as a) 
l«*ged, and that the partinilnrs were well 
known lo the plaintiff, but not to the dé
fendant. was not embarrassing nor opeji to 
objection. 3. That tin* d<*f«*ndant was not at 
liberty to allege that the words actually 
spoken were different from those charged iu 
the statement of claim, nnd to plenil ns to 
those other words something either by way 
of answer or iu mitigation of damages ; ami 
a defence alleging that, if the defendant did 
speuk the words, he did so not as stating a 
fact, bui as eta ing .i rumour gen «rail■ 
lieved, should be struck out. Heaton v. /,i- 
telligenier Printing and Publishing Co.. L- 
A. It. 117, distinguished. Ha**um v. Hudo'. 
i 18081 l q. It 571, followed UaU 
that the remaining paragraphs of the iM'« nee. 
which were plea «led to a hypothetiial <\i ^. 
which might nevet arise, and could arise 
only on an amende*! statement of claim, 
were objectionnhie and should be si ruck mil. 
Pulford V. Wallace, 21 C. L. T. 238, 1 O. I,. 
It. 278.

Defence .1/astir and servant—Insurance 
com pang.]—An insurance agent, sued for 
defamation by the insurance company which 
he formerly represented, may plead, besides 
the truth of «•«•nain facts, that he mml** 
other statements than those with which h«- - 
charged with making, nnd made them be
cause the plaintiffs on their part made d« 
fa ma tory statement concerning the company 
which lie now repr«**ents, thereby injuring 
the defendant. I allée v. Canada Life Assur
ance Co., 3 Qui*. P. R. 272.

Defence — Mitigation of damages.] — In 
an action for slander the defendant may al
lege facts and circumstances which occurred 
on the occasion in regard to which complain! 
is made, when such facts nnd cimimstan* es 
are of *u«*h nature that, if proved, they will, 
if they do not altogether justify tin* conduct 
of the defendant, at lenst make tile injury 
appear less grave and mitigate the dntimg* -. 
K'nault v. Lnrtie, 3 Que. p. R. 495

Defence — Mitigation of damages.] — I» 
an action for «lamage* for slander tie* ib 
f«*ndant may allege certain facts whleli. if 
they an* proved, will go. if not to justify the 
Alleged defamation, at least to mitigate the 
damages. Dion v. Fafard, 4 Que. P. R. 351.

Defence — Privilege—Mitigation of dam
ages.]— In an action for slander. th«* com
plaint was that the defendant had falsely 
and maliciously mviised the plaintiff "f steal
ing the defemlant’e newspaper. Tin* defend
ant pleaded that “if in* spoke tin* words »'«*:u- 
plnin«‘d of, which he does not however admit, 
but denies, they were so H|toki*n in goo«l faith 
and without any malice whatever towards th«* 
plaintiff, under the following circumstance s " 
—setting out the circumstances which l«*d th«* 
defendant to believe that the plaintiff had 
stolen his newspaper: Held, that this was 
substantially a plea <»f privilege; and leave was 
given to add word» claiming privilege. Su it:> r 
V. Laidman, 18 O. R. 420. <Mstim*iiished 
Held, also, following Heaton /. Intelligencer
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Printing and Publishing Co., 22 A. R. 97, 
that a subsequent paragraph of the <1-fence 
setting up the name fart* in mitigation of 
damages was properly pleaded. Vansyele v. 
Pariah, 21 C. L. T. 12&. 1 O. L. R. 13.

Defence—St riking out — Embarrassment 
—Privilege—Mitigation of damages. Grant 
v. JVi liac, 8 O. W. U. :MM.

Defence — Provocation — Set-off — 7m»- 
ti float ion—Defcn, e—Croat-action. 1 --Rude and 
provoking words, hut not rejecting upon 
the honour or credit of a person, do not jus
tify or excuse defamatory accusations.— 
In an action to recover damages for slander, 
grounds of defence arising from provocation 
and set-off of injuries should he pleaded as 
defences to the principal action ; and the de
fendant cannot support a cross-action for 
damages unless the injuries done by the 
plaintiff are more grave and damaging than 
thoF suffered by him. Cleveland V. Shu man, 
19 Que. 8. C. 270.

Defence — Vrivilege—Scandalous and ir
relevant statements. Caldiccll v. lluchanan, 
10 XV. R. 682, 2 O. W. It. 830.

Interest - Malice — Judge's charge.] — 
The plaintiff and defendant were members of 
the same cheese-making a social ion. The 
plaintiff sued the defendant for slander for 
saying to the che««e-maker of the association 
that the plaintiff sent skimmed milk to the 
cheese factory. The defendant pleaded privi
lege. The Judge charged the jury that the 
occasion was privileged, and that the defend
ant was entitled to a verdict unless they 
came to the conclusion that he was actuated 
by malice; that they might take into cott- 
sideration all the circumstances and nil the 
evidence in coining to a conclusion as to 
whether the defendant act Mi from ill-will or 
not in rejHirting the matter to the cheese- 
maker:— Held, that this charge was entirely 
free from objection. Preston v. Thompson, 
21 C. L. T. 4M.

Irrelevant plea. | — In an action for 
damages by the advocate of a municipality 
against an elector in respect of words spoken 
by the latter charging the former with mak
ing out of his position an exorbitant revenue, 
it is not lawful for the defendant to plead 
that the plaintiff had publicly mentioned that 
he made from this source a certain sum ; 
and nch an allegation «ill !"■ struck out of
the pleas upon demurrer. Monty V. Mercure,

Qi I’ B. 9B8
Justifying words not charged —

Striking out — Demurrer.] — To an action 
for damages for slander the defendant may 
not plead facto tending to justify other 
words than those mentioned in the declara
tion. The elimination of allegations in a 
plea not amounting to justification, should 
be sought by demurrer, and not by a motion 
to strike them out. Phillips v. Laviolettc, 
4 Que. P. U. 39ti.

Liability for tort — Defamation—H’if- 
nesses in Courts of justirc—Defamatory state
mentx ichile under examination — Prii-ilege 
absolute. |—The privilege of a witness in a 
Court of justice, as to defamatory statements 
made by him while under examination, is 
maintainable in respect of them. Cote v. 
Deneau < iVlOt, 19 Que. K. It. 272.

Malice llad faith.]—It is not legal to
plead to an action for damages for defamation 
that the action i^ malicious and is the product 
of the hatred which the plaintiff bears to 
the defendant. Melaneon v. Arehambeault,
• Qet I* 1 M

Master and servant — Malice.]—A mas
ter is not necessarily liable in damages be
cause. in the presence of fellow servants or 
even of casual bystanders, he accuses his 
servant of theft. Such an accusation is 
prima facie privileged, and to destroy the 
qualified privilege there must be some evi
dence of malice, such as want of belief in the 
accusation, intemperate language, seeking the 
opportunity to make the nceusaiiou publicly, 
or the like. Qildner V. Dusse, 22 C. L. T. 
137, 3 O. I.. U. fit il.

Plea of Im.nunlty - Engineer charged, 
under a contract, tcith the duty of reporting 
upon work mid materials—Execution of the 
contract—Obligation on the purt of the con
tra, tur to furnish supplies of a certain stan
dard.]—When an engineer, charged with the 
duty of superintending the execution of a 
contract, is empowered to pass upon the work 
done and the materials supplied, lie is free 
from all liability for damages if, whether 
rightly or wrongly, but in good faith, he con
demns either the work or the materials.— 
If the kind of supplies to be employed in 
a work arc specified with precision, the con
tractor lias no right to use other materials, 
even though they are of as good a quality. 
.lwd«f v. Ouimet ( 19(191, 37 Que. S. C. 385.

(b) Privilege.

Privilege — Justification — Denial of 
innuendo — Motion to strike out defences. 
Goodwin v. Graves, 4 O. W. R. 449, 473.

Privilege- Public interest — Provocation 
—Set-off. |—A defendant has a right to plead 
to an action for slander that as a physician 
and a member of parliament he requires and 
is entitled to the esteem and confidence and 
consideration of his constituents and fellow 
citizens. 2. In an action for slander an alle
gation that everything which the defendant 
has said has been said in the public interest, 
in good faith, and without malice, and is 
a legitimate criticism on those who attacked 
his private character and attempted to tar
nish it, if assistMl in doing so, is not a valid 
defence and will be out upon petition en 
droit. 3. Where a idea of set-off of injuries 
may he set up as a defence to an action or as 
mitigation of the damages claimed, it must 
be alleged and proved that the provocation 
received was the immediate cause and was of 
sufficient violence to make the defendant lose 
the control of his will, llissonnette v. Syl
vestre, ti Que. P. It. 2Tm.

Privilege — Discovery — Examination 
of plaintiff—Relevant y of questions—Mitiga
tion of damages—Rule 488.]—In an notion 
for slander, the defence, besides a dénia' of 
the material allegations of the staten. nt 
of claim, was that the words were sjioken 
without malice, in the belief that they were 
true, and under such circumstances as to 
make them a privileged communication. 
There was no justification. The words were :
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•' II** perjured himself and stole the money 
fiu..i the township ami the innuendo was 
that the plaintiff had committed wilful ami 
corrupt perjury for the purpose of procuring 
a reward of ST* from a municipal centration, 
ami had secured the reward by perjury: — 
Held, that certain questions put to the plain
tiff upon hie examination for discovery relat
ing to the reward and directed to eliciting 
information aa to the payment of it to the 
plavrtiff. another question as to atatement* 
made by the j Inintiff at meetings of the muni
cipal council; 'mother question aa to the 
fact -if 'he council having offered a reward to 
be paid to any one who killed a dog found 
worrying aheep; another question apparently 
intended to elicit information aa to the par
ticular times or occasions when the words 
were spoken ; ami other questions which might 
elicit information relevant to *he defence of 
privilege — were all questions relevant to 
the Issues raised on the pleadings, and should 
be answered by the plaintiff. Though a de
fendant may not be able to prove all that la 
necessary to be shewn to establish a de
fence of privilege, he Is entitled to the benefit 
of what he does shew, in mitigation of dam
age», if it goes to that—subject, perhaps, to 
his having given th< notice required by rule 
4H8. McKenzie v. McLaughlin, 22 C. L. T. 
82, 1 O. W. R. 58. 80

Privilege — Eccleziaztical immunity — 
Threat to refute saeramenls—Injury to plain
tiff—Damages.]—A priest who threatens to 
refuse the sacra im-nts to commissioners of 
'chools of his parish if they appoint as secre
tary-treasurer a particular person, renders 
himself liable to an action for damages on 
the part of the latter.—2. He cannot in such 
a case set up a privilege or an immunity ex
cept where there lias been a refusal on the 
part of the commissioners to observe a grave 
moral obligation, for example, in appointing 
to such an office an Incompétent person from 
the moral point of view mid so declared by 
a competent authority St. Pierre v. Itcau- 
lieu. 33 Que. 8. C. 385.

Privileged occasion - - Kzrcssire privi
lege— Malice — Proof of special damage — 
Judge's charge.]— In 18!»2. by an error of a 
town assessor, the amount deducted by the 
Court of Revision from the defendant's as- 
sessmeni was enten-d on the roll as the os- 
aeasment itself. So that he was assessed for 
some $40 less than lie should have been. 
Subsequently the question of arrears of taxes 
came up in the council, of which the defend
ant was a mem lier, and the cases of alleged 
erream, including the undercharge of the de
fendant for 1882. were referred to a commit
tee, of which the defendant was also a mem
ber. The committee by a majority reported 
that the defendant was liable for the amount, 
a minority report being presented by the de
fendant. On the n*|K>rt being considered, 
statements were made by those presenting 
it. The defendant in answer thereto, while 
contending that he was not liable, accused 
the plaintiff, who had been, hut was not 
then, the assessor, of having violated hia 
oath of office, and of having threatened to 
tax the defendant out of town, the defendant 
contending that he could have prosecuted 
him before a Judge, and w-as sorry he had 
not done so ; and similar statements were

made by him on other occasions:—Held. 
that lliv fact of the plaintiff not being the 
assessor did not prevent the action from be
ing maintained without proof of special dam
age:—Held, also, that malice could be in
ferred from the language of the defamatory 
words themselves.—McIntyre v. MeHcan,
U. C. R. 534. dissented from.—Laugh!\ 
llishop of Sodor and Man, L. It. 4 I*. ('. 4t«.'i, 
followed. //</</, also, that though the 
shut was a privileged one, the words used, 
being foreign to the subject matter in bund, 
created an excess of the privilege, and 
statements then made, as well as on the other 
occasions, were evidence of malice, which 
could not be withdrawn from the jury.—Tic 
Judge in charging the jury left it to them 
to say whether the defendant had established 
that he had acted bona fide and without mu- 
lice; but on the jury being recalled bo pointed 
out that the onus in this respect was un 
the plaintiff. An objection, therefore, on liis 
ground of the charge was overruled.—A fur
ther objection taken to the charge was that 
the Judge—after first stating, in substance, 
thaï h aa ■ i iitti r of fid the defen : 
believed the charges to be true, the fact that 
he had no reasonable ground for such belief, 
need not enter Into their consideration <m 
the question of malice; that such belief was 
not sufficient, if he took advantage of a pri
vileged occasion when this isiriiculnr mutter 
was not under discussion ami was not rele
vant thereto, hut to gratify some indirect mo
tive of his own brought that In—proceed- ! 
“The fact that it is true, that he believed 
it to be, true. Is Immaterial. If lie did aot 
believe It to be true, that, in itself, was abun
dant evidence of malice; but if he believed 
It to be true that is not conclusive evidence 
of want of malice;''—Held, that the words 
“the fact that it ia true, that he Isdieved it 
to lie true." which were objectionable words, 
were Immediately correct***! by tin* words 
which followed ; and this was the way it 
was understood by the defendant's counsel 
at the trial as appeared by his objections to 
the charge; and therefore the charge in this 
respect was also unobjectionable. Craft v 
McCollum, 11 O. L. It. 81. <1 O. W. R. 823.

Privileged occasion — Misdirection 
Absence of prejudice—Damages—Quantum.] 
—In an action for slander the words *•.im
pie hied of were: "You (meaning the plain
tiff I, stole my feather bed and silver spoons." 
and, at the name time, in answer to the 
question. " l>o you really mean to blame me 
for stealing them," the further words, “ M«»st 
undoubtedly I do" (meaning thereby that the 
plaintiff was guilty of stealing his feather 
bed and silver spoons).—The plaintiff wiis 
a tenant of a portion of the defendant’* 
house, and, owing to some difference which 
had arisen, was engaged at the time the 
words in question were used in packing up 
the articles belonging to her with a vi- w 
to their removal, and the defendant was ob
jecting to having them removed until the 
following day, asserting that they bail imt 
been properly checked over. The words w-*re 
uttered in the presence of third parties. The 
trial Judge instructed the jury that the 
occasion was privileged unless malice was 
shewn. The jury returned a verdict in the 
plaintiff's favour, and assessed the damage» 
at $2*"iO;—Held, that the occasion on which 
the words «-omplained of were uttered was
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not privileged, and that the directions given 
to the jury were erroneous on this point, 
but, as it was evident that the defendant 
was not prejudiced thereby, a new trial should 
not be allowed; also, that, while the damages 
were large under the vircumstancce, that was 
a matter peculiarly within the province of 
the jury, and they were not so excessive ns 
to call for the Interference of the Court. 
McLean v. Campbell, 38 N. 8. It. 41t>.

Privileged occasion - Theft—Judge's 
charge.|—In an action brought by the plain
tiff for damages for words spoken by the 
defendant of and concerning the plaintiff, ini 
pitting that the plaintiff was a thief, the de
fence set up was that, on the occasions when 
the words in question were used, the defend
ant, on behalf of the Reid Newfoundland 
Steamship Company, was conducting an in
quiry into a shortage of accounts of one M., 
who was agent of the company at North 
Sydney, and that all the parties present were 
employees of the company, and were endeti- 
vouring to ascertain what had become of 
money which appeared by the accounts to 
have been taken from the office at the place 
where the enquiry was being held.—The trial 
Judge instructed the jury that the occasion 
u|ion which the words complained of were 
uttered was privileged, and that the words 
were not the subject of an action unless the 
jury found that the defendant, in uttering 
the words, was actuated by ill will or by 
some indirect motive other than a sense of 
duty, and that the burden of proving this 
was upon the plaintiff:—Held, that the in
structions given were correct, ami that, in 
the absence <>f evidence such ns that indi
cated. the verdict of the jury in favour of 
the plaintiff was wrong: and the notion was 
dismissed with costs. Wilcox v. Stcirart, 38 
N. 8. R. 409.

Privileged occasion — Contradictory 
statement — Malice — evidence of | — The 
defendant, the yard master in a railway yard, 
forthwith reported to the train master, to 
whom it was his duty to report, that he had 
seen the phintiff. a car examiner, break into 
a car and take therefrom a bundle of handles, 
whereupon the train master reported it to 
the company's detective, and. some four days 
afterwards, the plaintiff was called into the 
company's office, the train master, the de
tective. and a couple of other officials being 
present, and, on his denying any knowledge 
of the handles, the defendant was called in. 
and. on being questioned, made the charge 
already referred to. In an action for slander 
brought by the plaintiff against the defend
ant the plaintiff stated that shortly before 
being called into the office he had met the 
defendant, who informed him of the car hav
ing been broken open, hut that lie did not 
know who did it:—Held, that while the oc
casion on which the alleged defamatory state
ment was made was one of qualified privi
lege. the statement made by the defendant to 
the plaintiff was evidence of the defendant's 
disbelief in the truth of the charge, and there
fore of malice to go to the jury to displace 
the protection afforded by the privileged oc
casion.—Judgment of a Divisional Court, re
versing the judgment of Anglin, J., at the 
trial, affirmed. Il'oode v. Plummer, 15 O. 
L. R. 522. 11 O. W. R. 377.

Provocation ]—In an action for slander 
the defendant may, after admitting, denjing, 
or declaring that lie ignores, the allegations 
of the declaration, allege that he has been 
provoked by the plaintiff, and that the slan
der, if any, is compensated, and such allega
tions will not be dismissed on an exception 
to the form. Molleur v. Marchand, 2 Que. 
P. R. 405.

Public duty — Municipal councillor —
Truth. \—A municipal councillor has a right 
to make known to the council all the facts 
which may be reasons for not awarding a 
contract of the municipality to a person who 
is tendering for it; it is even his duty to 
do so; but the statement must be true, and 
if lie nui ken false statements, he is liable for 
defamation. Campeau v. Monctte, 19 Que. 
8. C. 429.

Qualified privilege — Quebec law —
Functions of •fudge and jury—Malice—Find
ings of jury—Exercise of right. |—The rule 
of “ qualified privilege" of the law of Eng 
laud in the matter of libel and slander cor 
responds to and is the same as that of the 
low of Quebec, in the same matter, that no 
action will lie for statements made by u per
son in the exercise of a right l dans Vexenise 
d'un droit), unless actual malice is proved.— 
As in England the question of privilege or no 
privilege is one of law for the Court, and not 
for the jury, to determine, so in Quebec it 
is for tic Court and not for the jury to say 
whether the defendant in making a statement 
is in the exercise of a right.—Where in a 
trial by jury of an action for defamation, 
the jury finds that a statement caused the 
plaintiff damage to a fixi-d amount, hut was 
made without actual malice, the Court, hold
ing the defendant to have been in the exer
cise of his rights, or to employ the English 
equivalent, holding the occasion to have been 
privileged, will dismiss the action. Kavanagh 
v. X orieii-h Union Fire Ins. Co., 28 Que. 8. 
C. 506.

Qualified privilege — Duty — Interest
— Privileged occasion.] — A qualified pri
vilege exists, when it is the duty of the per
son charged with slander to make a com
munication with another person who has an 
interest in the subject of the communica
tion, or some duty in connection with it ; or, 
secondly, where the defendant has an in
terest in the subject of the communication, 
and the person to whom the communication 
is made has a corresponding interest, or some 
duty in connection with the matter. (*on- 
squently, a communication made by the 
chairman of the school commissioners or his 
colleagues, respecting the character of the 
secretary-treasurer, if the statement were 
made to them alone, would be privileged. 
Rut the privilege ceases when the communi
cation is mnde at a public meeting of the 
parish, at which many others who were not 
interested were present. Hébert V. Johin, 
2(1 Que. 8. C. 193.

Slander uttered by married woman
—Action against husband—PUading—Auth
orisation or ratification.]—Where the plaintiff 
is suing a husband for a slander uttered by 
his wife, he must allege that the defendant 
has authorised or ratified the conduct of his 
wife, without which his action will be dis-



Solicitor — Innuendo — Amendment —
Ju«t<r> alien — Evidence — Privilege — In
terrat. ' — In an action for slander of the 
plaiiitifT an a solicitor, the evidence at the 
trial shewed that the defendant asked I* 
who his mlicitor was. and tt|*on L mention
ing tb*- i»lainti(T. defendant said that if he 
had au honourable man like M. he might win 
hie <»»•• L. said that he would not change 
until he found mime fault —that the plaintiff 
always did honourably with Mm, whereupon 
the defendant mi id that the plaintiff was “ a 
dirty man." The word* proved were differ
ent from those net out in the étalement of 
claim, and the innuendo in the statement 
of claim was inapplicable. I,cave was given 
to the plaintiff on the trial to amend, but 
no amendment huh made : — Held, setting 
aside the verdict for the plaintiff, that, in the 
absence of evidence to anew how the words 
proved were sfsiken and understood, the Court 
could not frame an innuendo to conform to 
the evidence. On the trial the defendant 
called the plaintiff as a witness, and the 
plaintiff admitted that he had collected a 
aunt of money for a client which he failed 
to pay over, and that he had given a note 
for the amount collected which he had also 
failed to pay and that a judgment had 
been obtained against him for the amount, 
which was unpaid at the time of the trial:— 
Held, that this evidence shewed conduct which 
was dishonourable to plaintiff a> a solicitor 
and justified the language used by the defend
ant. If the words proved were spoken and 
understood in the sense that the plaintiff was 
not an honourable solicitor the defend
ant had substantiated a good defence : — 
Held, also, that the communication wa* a 
privileged one, L. being a person who had 
an interest in knowing of it. Tobin v. Han
non, 34 N. 8. K. 9.

DEFRAUDING CREDITORS.

See Criminal Law.

DEFAMATION—DENTISTRY.

missed mein defence in law. l.epege v. Mont- 
rentlU. 1» Que. P. Il 2H9

DEL CREDERE AGENT.

•S're Carriers—Mechanics* Liens.

DELAY.

See Contract.

Statement of defemee—Juatification —
Particulars-Fair commenta — F.mlarrass- 

~ *P<n*C <har0'a I—After the order 
1.5 O. w. It. t5<l. plaintiff amended his state
ment of claim confining it to two acts of 
wrongdoing to which the innuendo was 
pointed. The statement of defence was now 
ordered to be amended. Foster v. Macdonald. 
13 O. W. R. 1012.

On appeal, order varied. 13 O. W. R. 1211.

DEFAULT JUDGMENT.

See Judgment.

DEFECTIVE SYSTEM.

See Mantes and Servant—Negligence.

DEMURRAGE.

See Ship—Railway.

DEMURRER.

See Action—Pleading.

DENTISTRY
British Columbia Dentistry Act —

Construction of ». Sd " I'sing fni./- Ml I 
for designation ’* — “ Premises ” — Vnpro 
fessional conduct.] — Appellant had he.n 
found guilty of unprofessional conduct by the 
council of the College of Dental Surgeon- of 
British Columbia for using the trade name 
“New York Dentist".*’ Appeal dismissed
Using mich a trade name is a breach of - 
«fl above. It is “ unprofessional conduct 
to practice a profession otherwise than the 
law of the land require*. I'ollege of Mental 
Surgeons V. Moody, 10 W. L. R. 526.

Truth — Justification.] — A defendant 
will not Is* cast in damages for defamation 
of character where the words complained of 
truly describe the conduct or an net of the 
defendant Thus a servant who has stolen 
wood from his master cannot have n verdict 
•gainst the latter for saving, in a discussion 
relating to this theft of w.hn|, “you are a 
thief.’* Haro n v. Laroche, 3 Que. P. R. 450. Unprofessional conduct — pra>ii»mg

under trade name " Toronto Mental Par 
lors"—Owned by non-licentiate—Aiding and 
abetting—Investigation of professional < on- 
duct by i'ollege — Injunction restraining — 
Validity of college by-laws—Ont. Dentistry 
Act, R. N. O. t/897), c. 178, ss. 15, 17, 26.] 
—Plaintiffs, licentiates of the Royal College 
of Dental Surgeons, were employed at a 
salary to work for one Henry, who was not 
a licentiate. Henry advertised and conducted 
a dental business under the trade name "f 
“ Toronto Dental Parlors.** The College, set-

British Columbia Dentistry Act. 
1908, s. 39 Retroecti Infamous ■ 
unprofessional misconduct-1—An appeal from 
>m order of thr iCollege oi iton 
striking off appellant's name from revi ' r 
of practitioners dismissed. It being held : v 
s. 89 of above Act Is retroactive and «‘a — 
ho|M-b‘ss on the merits. Re ti. and Colic:■ 
Hritish Columbia Dental «Sarpcun», 9 W. !.. 
R. U60.

!

Penalty -Practising dentistry without re
gistration — Act res|»ectlng Dental Associa 
tion of Alberta—Action brought in naniv of 
frown — Pleading — Amendment allow.d 
to raise objection to constitution of action 
Informer. Ret et rel. Dental Association of 
Alberta v. Austin (Alta ), 10 W. L. R 38T.
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ing under authority of their by-laws, insti
gated proceedings to enquire into plaintiffs’ 
professional conduct, with a view to the sus
pension or cancellation of their licenses, for 
aiding and abetting Henry in carrying on 
the practice of dentistry, without having a 
license therefor, as required by s. 36 of the 
Ont. Dentistry Act, R. 8. 0. ( 18071. c. 178. 
Plaintiffs brought action for an injunction 
perpetually restraining the College from pro
ceeding to try or determine above complaint 
against plaintiffs, and for a declaration that 
said by-laws were ultra vires, — Meredith, 
C.J.C.P.. dismissed the action with costs — 
Court of Appeal dismissed plaintiffs' appeal 
with costs. Meredith, J.A.. dissenting, dor 
don v. Royal Collette of f)-etui Surgeons 
(1911), 18 O. W. R. HD. 2 O. W. N. 733.

DESCENT.

See Distribution of Estates.

DESCRIPTION.

See Bills of Sale and Chattel Mortgages 
—Vendors and Purchasers—Wills.

DESERTED WIVES’ MAINTENANCE 
ACT.

See Justice of the Peace.

See Statutes. DESERTION.

See Dower—Husband and Wife.

DEPARTMENTAL STORE. —

See Assess me xt and Taxes. DESIGNS.

See Trade Marks.

DEPEVDENT RELATIVE 
REVOCATION. DESISTMENT.

Sec Will. Order — Prothonutary — Stay Judg
ment—Inscription.]—The prothonotary baa 
no jurisdiction to act upon or pronounce^«nj

DEPORTATION. a desistment is filed the office jn the
See ALIENS. effect of staying the suit or preventing the 

continuation of the demand, hut the defend
ant may apply to the Court for^ judgment

DEPOSIT. to obtain the right to an execution for costs.
See Vendor and Purchaser. Mit ment is a regular way. If not the only 

wav. of obtaining judgment thereon. Majeou 
v. Mutual Fire Ins. Co.. 6 Que. P. R. 21. 24

DEPOSIT RECLaPT.

jS'ee Rills ok Exchange and Promissory 
Notes—Revenue.

Party represented by a solicitor —
Desistment by party himself.]—A plaintiff 
who is represented by an attorney ad Utem, 
cannot himself file a desistment from the 
suit. O'Rourke v. O’Rourke, fi Que. P. R.

DEPOSITIONS. 40fi.

See Criminal Law — Evidence — Extra
dition—Judgment Debtor.

See Action — Attachment or Parrs — 
Costs — Extradition — Judgment—Land
lord and Tenant—Prohibition.

DEPUTY JUDGE. DESTRUCTION OF LIQUORS

See Local Judges and Masters. See Intoxicating Liquors.

DEPUTY POLICE MAGISTRATE. DETINUE

See Police Magistrate. See Bills of Sale and Chattel Mort
gages—Trover and Detinue.

DEPUTY RETURNING OFFICERS.

See Elections.

DEMISE

See Will.
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DEVOLUTION OF ESTATES ACT.

See Distribution of Estates.

DIES NON JURIDICU1
See Attachment ok Debts—Dismissal of 

Action—Intoxicati no Liquors—I'ar-

DIFFAMATION ET INJURE.
See Def/ mai ion.

DIRECTORS
See Hanks and Hanki.no—Company—In-

DIS AVOWAL
See Action.

DISCHARGE.
See Arrest — Attachment of Debts — 

Judgment Debtor — Principal and 
Surety.

DISCHARGE OF MORTGAGE.
See Mortgage.

DISCIPLINE.
See Chubch—Prohibition.

DISCLAIMER.
See Elections.

DISCLOSURE.
See Mandamus.

DISCONTINUANCE OF ACTION
See Action.

DISCOVERY.
1. Examination of Parties and Other

Persons, 1483.
2. Inspection, 1506.
3. Interrogatories, 1508.
4. Physical Examination, 1514.
5. Production or Documents, 1515.
0. Miscellaneous, 1525.

1. Examination of Parties and Other 
Persons.

Action against sheriff — Examination
of sheriff's deputy.]—Id an action against 
two sheriffs for neglect of duty an sheriffs,

an order wbh made for tin* examination for 
discovery lv the plaintiff of the deputy of 
one of the defendants, it appearing that that 
defendant had himself been examined and 
had deposed that certain acta, alleged i„ 
effect Hie matter* in question, had l»een done 
by the deputy. Order <11 of the Supreme 
Court Rules should be rend as supplemental 
to Order 81, and taken together they were 
authority for the order. Ilollingshrad v. 
Armstrong. 23 C. L. T. 73.

Action for account Denial of right— 
Production of hooka -Prejudice. 1 -To an no
tion by an incorporated association of cheese- 
makers against their president and salesman 
for au account of all moneys received by him 
for or on behalf of the plaintiffs for three
{ear* past, and the application thereof, and 
or delivery up of nil book* ami documents 

in hi* possi ssion belonging to the plaintiffs, 
and for an account of profits made by tin- 
defendant, one of the defences was that tin- 
defendant undertook the salt- of the plain
tiffs’ cheese as a part of his own business, 
and that it was expressly agreed that he 
should not be called upon to divulge tin- 
names of the persons from whom he received 
order*, or give any other information touch
ing hi* huNim-8* or the account of sale* „r 
the bank account in connection with hi* busi
ness, and when examined for discovery lie 
objected ... produce his books and documents 
shewing sales and price* realised and persons 
to whom sales made, In-cause, as he alleged, 
that would in effect give tin* plaintiffs what 
they sought in the action before they had 
established their right to it. which was ex- 
presaly contested .—Held. that, as the fidu
ciary relationship existing between the par
ties was practically admitted, the position 
of the plaintiffs in seeking accounts and in
quiries was not exactly like that of a plain
tiff whose right depended on his establishing 
a case for them at the hearing. The defend
ant set up an extraordinary agreement, the 
probability of establishing which was not 
very great, and this was an element in de
termining the matter in the exercise of a 
sound discretion. The plaintiffs were, there
fore, entitled to the discovery. Sydney 
Cheese A Butter Fartoru Assoc, v. Brower, 
20 C. L. T. 208. Hi I*. R. 152.

Action for damages for injuries by 
runaway team-i.égal professional privi
lege”—Information for use at trial — Ob
tained under solicitor's instructions. South- 
well v. Shedden Forwarding Co. ( 1911), 18 
O. W. It. 842 ; 2 O. W. N. 502.

Action for equitable eaecntion of
judgment - Right to attack judgment — 
Absence of fraud and rolluaion.]—In an ac
tion brought by a judgment creditor against 
the judgment debtors and one L. for the re
covery. by way of equitable execution, of 
moneys claimed to belong to the judgment 
debtors, and to have been fraudulently trans
ferred to L.. an inquiry into the circum- 
stai.'-es under which the judgment was re
covered, cannot, in the absence of fraud and 
collusion in the recovery thereof, be insisted 
upon. A motion that a witness who, on ex
amination for discovery, had refused to an
swer questions relating to such circuro- 
stances, should lw compelled to attend and 
be examined at his own expense, was there
fore refused. Smith v. McUearmott, 23 C. 
L. T. 204, 5 O. !.. It. 515. 2 O. W. It. 810, 
475.
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Adjournment sine die to obtain in
formation Vcitifird to again attend -(liven 
by solicitor—Default in attendant—Motion 
to strike out statement oj defence.]—Master 
in Chambers, held, that where an examina
tion is adjourned sine die, there ran be no 
default by party under examination, until 
there has been a new appointment given by 
the examiner and served in the regular way, 
or unless there has been a new day and 
time fixed and agreed to by his solicitor in 
writing. McIntosh v. Robertson (10111, 18 
O. W R. 636 ; 2 O. W. N. 8(10.

Appointment — Her vice — Enlargement 
—Default of attemlancc.] — The plaintiff ob
tained from the proper officer an appoint
ment for the examination for discovery of 
the defendant. The defendant's solicitor was 
served with a copy of the appointment more 
than forty-eight hours before the time ap
pointed for the examination, but the defend
ant himself was n-.t served. At the appoint 
ed time and place the plaintiff's solicitor 
attended before the officer, but neither the 
defendant nor his solicitor attended, and 
the officer enlarged the appointment until 
the next day (the 7th), and on the 7th, 
the defendant still not having been served, 
and neither he nor his solicitor attending, 
the officer enlarged the apjHiintment until the 
8th. On the 7th the defendant was served 
with the appointment for the 8th. anil with 
a subpo-na. and was paid his conduct money, 
and his solicitor was on the 7th notified In- 
letter of the enlargement till the 8th :—Held, 
that tin- defendant was in default for n< t 
attending for examination on the 8th. Rules 
448 and 44(1 construed. Reid v. Walters, 
21 C. L. T. 22, lit I'. It. 310.

Appointment for—Attendance on oath 
—Refusal to answer—Subptrna.]—Where a 
plaintiff, who had been served merely with 
an appointment for her examination for dis
covery. attended before a special examiner, 
voluntarily submitted herself for examina
tion, and was sworn :—Held, that she was 
precluded from setting up. ns a ground for 
her refusal to answer questions submitted to 
her, that she had not been served with a sub
poena. Regina v. Flavcllc, 14 Q. B. I*. 364, 
followed. Cooke V. Wilson, 22 V. L. T. 1(18, 
:t O. L. R. 20».

Attendance out of county Further 
examination — Locus. McKinnon V. Rieli- 
erdsoa, 2 U. W. R. 244, 27.'».

Burden of proof -Right to examine de
fendant before plaintiff. | In a case in which 
the burden of proof is upon the plaintiff, 
lie may object to he examined for discovery 
by the defendant before he has himself ex
amined the defendant. De Martian y v. liicn- 
renu, 21 Que. H. 317, 4 Que. I’. It. 3i»2.

Co-defendants“ Party adverse in point 
of interest " — Rule .187.]—A defendant is 
not a “ party adverse in point of interest to 
another party on the same side of the record, 
within the meaning of Rule 387, unless there 
are some rights to be adjushsl between them 
in the action. The mere fact that one de
fendant admits the allegations in the state
ment of claim and submits to the relief 
claimed, and another denies the plaintiff's 
right, does not make them parties adverse 
in point of interest." — Shaw v. Smith, 18 
Cli. I). 103, followed. Order of the Referee

allowing one set of defendants to examine an
other set of defendants, in an action to set 
aside a settlement, reversed. Fonseca V. 
Jouet (1010), 13 W. L. R. 206.

Commitment of jndgment debtor
for refusing to make satisfactory answers 
on examination for discovery, liateman v. 
Srmson ( 10001. 42 8. (’. It. 140, affirming 
18 Man. L. R. 403.

Company — Directors — Account of pro
fits — postponement of consequential discov
ery—Production of documents.]—The state
ment of claim set forth a single cause of 
action, based upon the proposition that the 
defendant C. and his associates, as to the 
transactions detailed in it, in the circum
stances under which those transactions took 
■lace, stood in n fiduciary relation to the 
lefendnnt company, which prevented them 
from making any profit for themselves out 
of -lie pur.-hase of certain businesses acquired 
le. them and afterwards transferred for a 
large sum of money to the defendant com
pany, and the relief claimed was an account 
and payment by the individual defendants 
of the difference between the aggregate of 
the price paid by them and what was paid 
by tlie company to them. It was admitted 
that the individual defendants received from 
the defendant company a sum in cash and 
stoek far in exeess of what they paid for 
the businesses, and the only matters really 
in controversy were the fiduciary relationship 
with the company and the liability of the 
defendants other than the defendant com
pany, to account for the profit made by them 
on (lie transfer to the company of the pro
perties. and. if liability were established, 
the amount for which they were answerable : 
—Held, that discovery as to the details of 
the expenditure made by the individual de
fendants in acquiring th«* businesses, should 
lie postponed until their liability to account 
asserted by the plaintiff had been established. 
Bedell \. Ryckman, I . T. 167, B O.
L. It. 670, 2 O. ‘V. R. H«. 148. 280.

Consulting engineer — Examination of 
officer or servdnt of municipal corporation.] 
—1‘la in tiff had a eontract to build a dam 
for defendants under the direction of their 
consulting engineer :—Held, that this en
gineer could not be examined for discovery. 
Winoer v. Strcctsrille, 12 O. W. R. 1172.

Corporation — M inert1 union—Pleading 
—Dual capacity—Subpana—Conduct money 
— Objection.]—A miners’ union entered an 
appearance in an action, and by statement 
of defence raised the objection that it was 
not shewn that the defendant was a legal 
entitv capable of being sued :—Held, that 
defendant bv so pleading must be deemed, 
before a trial of the action, to be a corpor
ation for the purposes of the litigation, and 
so compellable to make discovery. \' here 
it is sought to examine for discovery in lus 
dual capacity, one of the defendants in au 
action, who is also secretary of another de
fendant, two subpoenas are not necessary. 
On examination for discovery, if the witness 
has an objection, such as the payment of 
insufficient conduct money, he should take 
the objection before the examiner, and he 
will not be allowed to raise it on an applica
tion to compel his attendance to answer 
questions which he has refused to answer. 
Centre Star Mining Co. V. Rossland Miners' 
Union. U R. C. R. 190.
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Creditor ■ aetion — Fraud Pleading 
general relief—Tran «fer of Ruetx *>f debtor

Amendment. Tradert Haul, v. Merman, 2o. w. k. 127. i:n.
Criminating answer* Milintcnanci . 1
Maintenance is an indictable offence in

the proviiu..... . Ontario : and in an action to
recover damage* for maintenance, the plain
tiff i' not entitled to obtain from the defend
ants upon • \amination for d ism very auch 
answers as wotdd tend to subject them to 
criminal proceedings. In suih an action no 
discovery of the matter* charged could be 
had which would not involve the defendants 
in matters leading up to the offence; and, 
therefore, the examination should not Is* 
allowed to take place at all. Ilopkina v. 
smith, 21 I* T. .177, 1 O. I.. It. 051».

Cnre of chnrch 1 limn againat corpora- 
tton of pariah chureh.\ In an action against 
a curé and wardens < the cor|s>ration ) of 
the fabrique of a parish, the « arc may be ex
amined on interrogatories before the trial. 
Coulombc \. Lea Curé et Harguilliira #/< 
l'Oeuvre it Fabrique de la Faroiaae de St. 
Joaeph de Lanoraie, S Que. P. II. .'tl.'l.

Defamation — Juatifieation Immor
ality—Diaeloaure of name of paramour.]— 
The defendants having in their ucwspn|»er 
charged the plaintiff with immorality, the 
plaintiff sued them for libel, and the defend
ants pleaded that the charge was true. The 
plaintiff having required particulars, the de
fendants set forth that the plaintiff lived at 
a house of ill-fame; that he lived at a par
ticular place in adultery : that a child was 
Isirn to the woman with whom he lived ; 
and that lie brought to his house and kept 
with the members of his family a woman who 
had lived in a house of ill-fame. The plain- 
till. Iteing examined for discovery, admitted 
that he had lived in adultery with a woman 
who had previously lived in a house of 
ill-faiue, and that she Isire a child of which 
he was not the father, hut uented ti e wt.nr 
allegations of tie particulars : held, that 
the plaintiff was bound to disclose the name 
of .the woman, although such disclosure might 
injure her. Macdonald v. Sheppard Fuliliali- 
ing Co., 2U C. L. T. 454, 11» 1*. 11. 2*2.

Defendant . I <tion for nlander and pen
alty under Dominion atatuti Relevancy 
Fleading.f — Action for slander and to re
cover #500 under s. 38, c. 20. 7 s Edw. 
VU. il».). Defendant ordered to answer 
certain questions which were put to him on 
examination for discovery. Clnninta \. Oli
ver, 13 U. W. It. 530.

Defendant — Action to establish partner
ship Question as to profits Stay of ar- 
tiou -Agreement -Arbitration elans.. i un
der lip \. McKay I Man.», 3 W. !.. It. 232.

Defendant- Defamation Privilege 
Husband and wife. Williamaun v. Merrill, 
4 O. W. It. 52H, 5 (». W. It. iH.

Defendant Libel A nan ira tending to 
criminate — U itnrasi x mid Evidence Act, a. 
5—Con. Ilule jff.]—Upon the trial of an 
action for libel, s. 5 of the Ontario Witnesses 
and Evidence Act, as now enacted by 4 Kdw. 
VII. c. 10, s. 21. would lx- applicable, and 
the defendant would not he exeused from 
answering proper questions because the an
swers might tend to eliminate him ; and Con.

Ilule 430 <1250) puts a party on his exam
ination for discovery in the same intuition 
as he would be in if lie were being exam
ined as a witness at the trial, and he 
therefore not excused from answering any 
question that is pmjierly put to him. upon 
the groaiid that the answer to it may i m i 
to criminate him. and if lie objects to an
swer on ilint ground, his answer is within 
the protection of *. 5. Regina v. For. |s p. 
It. 343, applied. Order of Mulock, C.J.i:
I».. affirmed. Chambera v. .faffran. 12 < ». i
It. 377. 7 <». W. It. 371. 8 <>. W. It. 20.

Defendant Libel Incriminatin'/
fluestiona Camilla Evidence Icf.J—A def n 
danl sued in tlamages for libel may on Ins 
examination for discovery refuse to ansxx. 
questions mi the ground that the answvrs 
may tend to incriminate him. The Canada 
Evidence Act < R. S. C. I'.HN) r. 145), applies 
only where the proceeding is a eri.iiinnl >nr . 
Mtiqne v. Fournier. 10 Que. p. it. 302.

Defendant — Refusal to answer ques
tions Relevancy Pleading — Statement 
of claim. Canaran v. Ilarria, 8 O. W. It.

Defendant - Relevancy of questions 
Pleadings — Company — Contract — Pay
ment for shares - Conditions. Ilorton v. 
Mm lean, 11 O. W. R. 001.

Defendant Scojie of — Discovery of
mines Dates and places. Crawford v. Crou- 
ford. 8 t\ W. It. 833.

Defendant Scope of examination
Contract — Hreaeh—Denial Damagea.] — 
Motion by plaintiffs to compel defendant to 
answer certain questions put to him "ti hi* 
examination for discovery. Tin statement 
of claim alleged < 11 an agreement by de
fendant to devote Ids whole time to the ser
vice of plaintiffs from 1S8!» to August, 11X13; 
ami (2» breach of said agreement “by carry
ing on business on his own behalf Isuh alone 
and in partnership with others.” PlaintiTs 
h~k an account of such dealings, and result- 
iug profits, and damages for breach of con
tract. The statement of defence denies any 
Huidi agreement, and says that, if defendant 
was to devote his whole time to plaintiffs' 
business, he did so, and denies Ills having en
gaged in any other business on hi* own nc- 
e. 'int By these pleadings two issues are 
distinctly raised: l Was then such an
agreement In-tween the parties as alleged in 
the statement of claim?—2. Was defendant 
guilty of a bench of the same? Plaintiffs 
must prove both to entitle them to a dee re. 
The questions which defendant refused to 
answer were directed to the wond point. 
The refusal was on the ground that plain
tiffs were not entitled to an answer until they 
luid proved the agreement. Plea held hail. See 
(irnhnm v. Tempi ranee and Ornerai Life 
\aaurame Co., Itt P. It. 53t$, at p. 531» : — 

Held, defendant must attend at Ids own ex
pense and answer the questions so far as 
necessary to prove the second i»oiiit. But 
this would not extend to going into any such 
detail as will lie proper enough on a refer
ence a* to profits and damages, nor would 
ilefendant necessarily Is* required to produce 
his books. Sheppard Publiahing Co. x liar- 
kina, 4 O. W. It 250. 277, 25 ('. L. T. 45. 8 
O. L. It. 032. See also 5 <>. W. R 482.
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Defendant - Service of appointment 
Hulr J!H 1 « /1—Serviet of original—Prat^ 
tin-. 1—The pin ini iff’» solicitor, «h-siring to 
examine tlv defendant fur discovery, serve*! 
upon l is solicitor a copy of the examiner's 
appointment, plying on *ub-nib' * 1 » of ltule 
; ;t • 1 a., added to tin- King's I tench Act. It. 
S. M. Itl(C. c pl. by Ô & t; Ed' vll. <■ 17.

2. and. upon the defendant failing to nt- 
icnd - n the appointment, obtained an order 
from the deputy Referee directing the de
fendant to attend fur examination at his own 
expense : Held, on appeal from this order, 
that, a* the sub-rule speaks of the service of 
an appointment upon the solicitor, service 
of a copy only of the appointment was not 
sufficient, without service also of a subpenn 
on the defendant personally under ltule i. 
and that the order should he set aside with 
costs. Mt per» v. Kendrick, 9 1\ K. 363, fol- 

Eolcy \ Hu ■' 1 an, 18 M tn. L. R 
200, 9 XV. L. It. a.

Defendant a member of Honse of 
Commons Examination during session.] 
Defendant, a member of House of Commons, 
directed to attend fur examination fur dis
covery during the session, such examination 
t.. take place on a Saturday while house not 
sitting, thereby avoiding any possible deduc
tion from sessional indemnity. Lindsay v. 
Currie, 13 O. W. It Ô3M

Defendant resident ont of Ontario -
( on. Hiile 177. |—The provision of It. S. (). 
1807, c. 73, s. 16 (41. seems to contemplate 
only the attendance of wltneesee at a trial, 
and is not applicable to the examination of 
a party for discovery merely.—A defendant 
resident in the province of Quebec cannot 
he compelhsl under ("on. Rule 177 I" attend 
for examination for discovery within the pro
vince of Ontario.- Miter, where it is sought 
to examine a plaintiff. Ueldrum \. Luidhni. 
1». 12th December. 1902 (not reported*, 
followed. Smith V. Iluliock, it l'. R. ii7, not 
followed. Lefurgey v. (treat H’est Land <
11 O. L. R. 017. 7 O. W. R 73X

Defendant whose defence has been
struck ont. | A defendant imt having at
tended for examination for discovery his 
statement of defence was struck out : -Held, 
tlint he can still be examined for discovery. 
I.indxuy v. Iinju riai Sin I and H'trc t'o. 
(1909-, 14 O. XV. R. 24'».

On appeal defendant allowed to defend on 
terms, 271).

Defendant withdrawing after being 
sworn —Order to appear again Excuse. | - - 
A party to an action »ubpo*naed for exam
ination for discovery before a special exam
iner and paid his conduct money for the day 
may be compelled to attend and testify in 
the sane manner a< a witness. One of four 
defendants, nil of whom were subp.enaed be
half past ten in the morning and attended 
and were sworn, after being excluded from 
the examiner's chambers, waited while the 
others were being separately examined until 
after three in the afternoon, and then, with
out communicating with the examiner, went 
“wav and did m>t attend for examination :— 
Held, that a local Judge's order requiring 
him to attend again for examination was 
right. Campbell v. Seott, 23 <’. L. T. ll:$, 
6 O. L. It. 233. 2 O. W. R. 114.

Disclosing names of witnesses •—
Questions o tn indemnity for costs.]—On 
nn examination of a plaintiff for discovery 
under Rule 371) "f the King's 1 tench Act, in* 
cannot be «■orapelled to disclose the names of 
his witnesses, or to answer questions as to 
whether he lias received from persons or 
corporation:-, not parties to the action, assist
ance or promise >.f assistance or indemnity 
as to tiie costs of the action, or as to whether 
he consulted before action with such other 

to brin fini he uit. Gibbint \. 
Metcalfe, 23 !.. T. US. 11 Man. L. It. 3«V4

Election by widow Evidence Notice 
of election—Presumption of election in favour 
of will—Jurisdiction of the Court in an action 
mu brought by widow, flurry if Stewart v. 
flurry (I\ E. I. 19101, It E. L. R. 123.

Examination — Offieer of corporation 
Hritish Columbia Hu le S70.] — Vuder the 
above rule in the case of n corporation any 
oHii'cr or servant of it may, without any 
ipi < i 'l ord *r . . be orally examined :

Held, to mean that the examination may 
take place without an order being specially 
made for that purpose. Robinson v. Me- 
K en ;ie ft n>t hers, Marshall v. Vancouver 
(B.C.t, U» W. L. R. 373.

Examination of agent of party
Ontario Hate 001—Ej• part- order Xerrssitg 
for notice.]—Under above rule the examina
tion of an agent or employee of a party can 
only be obtained on notice to the opposite 
party. Smith v. Clergu . 13 O w. i: T''.l.

Husband of a married woman de 
fendant Séparation de biens.]—Even 
where the defendant, a married woman sep
arate as to property, declares, in response 
to interrogatories put to In v. that she knows 
nothing of the facts alleged in her plea, the 
Court would not he justified in allowing the 
examination for discovery of her husband, 
who, according to the plaintiff, would be able 
to give all the necessary information, tlladu 
v. Ilurtubise, 10 Que. I*. R. 177.

Infant plaintiff -Examination of tutor.]
... In an action brought by a father, as tutor
of his infant child, to recover «lamages for 
injuries caused to the child by an accident, 
the defendant may examine the father for 
dlscoxery before the trial. Vineberg \. .l/o»f- 
real St. Rw. Co.. 10 Que. I*. R. 211.

Interrogatjries Oral examination of
parties Itouble examination. | Action for 
libel in charging plaintiff with not account
ing for mont ye received as agent for defend
ants. Defendants pleaded privilege, plain
tiff was ordered to attend for examination. 
See is Man. Ii. R. 4<rt. 10 \v !.. R si. 
Defendants delivered interrogatories which 
were not answered. //•/</. that plaintiff must 
answer. Timmons \. \utioiu l Life. 11 \\". 
L. R. 337.

Libel action Plaintiff not mentioned 
by name -Question* as to ieho was intended 
— Examination of defendant — Refusal to 
answer on advice of counsel—Malice—Privi
lege. ]—lu an action for libel, defendant <>n 
advice of counsel, refused to answer certain 
questions on examination for discovery. The
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Court ordered hint i>» attend at his own ex
pense In for.- i -.peeial examiner, and answer 
the questions or have his statement of de
fence si ruek out.— Wilton v. Rrignall ( l>7.rn, 
W \ 230. i"!' weil Janet \. uulton, 
[ l!N>.t| K. It 411. 1101OJ A. (J. 20. and 
II, at ,' x t.oldmy, | l01O| I K. It 754. dis
tinguished. .Morhy \. Patrick (1010), It» (). 
W It. 172. 21 O. !.. It. 24"

Liquidator of company - Action 
(igainxt company - production of book*. |— 
The official liquidator of a company sued for 
an net attacked as a fraud may be examined 
for dlseovciy, mid compelled, upon aubpiena 
to that effect, to produce the books of the 
company in his possession. H ard v. .l/on(- 
rtiil (’old Storage Co.. 4 Que. I'. R. 47.

Manager of a company being wound 
np who ha* been appointed liquidator
—Default to make him a party to the »ui*— 
C. /*. 2-W; N Pdtr. Ml. c. (UK ». SI*.]—The 
mnnacer of a company which is being wound 
up oiid who has been appointed liquidator 
to the company cannot he examined on dis
covery if he has not been joined as a party 
to the suit. Comrt Motor Co. v. Dorn. Mutual 
Pin In». Co. (limit, 11 Que. I* It. 308.

Master in Chambers ordered defen
dant to attend for examination in 
Toronto 1 ’on. Utile 4’i^—c ha nue of pm- 
dente litc—Practice — Riddell, ./„ reverted
Matter'» order Coat» throughout to //■ 
fendant in any event.]—Drydcn V. Smith, 17 
P. It. 500, specially referred to. Jeune v. 
Mrrtman <19101, 17 O. W. It. 880; 2 O. 
W. N. 418.

Member of waterworks and electric 
light commission of town Con. Rule 
i-IH i a ' R O. ( ZX'»7), c. t.M) R. S. O. 
(1*971. c. i.Vi. | Latchford, .1 . held, that 
n member of the waterworks and electric light 
commission <>f a town, constituted by by-law 
passed und'-r Mini. Light and Heat Act. It. 
S. <). ( 1S971. e. 234. and Municipal Water
works Act. It. S. O. I 1*97 i, e. 235, is a ser
vant of the municipality, and as such was 
liable to examination under (’on. Rule 431 hi. 
Young v. fiearenhurat (1910), 17 O. W. R. 

INI. 2 O. W. N. 118.
Affirmed by It. <’. 17 O. W. R. 211. 2 O. 

W. N. 107.
Motorman - On plaintiff’s suggestion— 

Did not see accident—Motion to examine con
ductor—Rule 439 (a2>,—Order granted on 
terms of paying costs. Caswell v. Toronto 
Die. Co. < 19101, 18 O. W. It. 473; 1 O. W.
N. 850.

Next friend of plaintiff Con. Rule» 
4M, 440.]—The next friend of an infant 
plaintiff is not examinable for discovery.—• 
Tlie distinction between (’on. Rules 439, 140, 
and English O. xxxi., It 29. pointed out. 
I into v. Can. Colour,d Cotton Millh Co., 9
O. W. It. 10. 13 O. L. R. 421.

Officer of bank -Production of docu
ments — Relevancy — Pleadings —■ Contra
dicting affidavit on production. Rank of Ham
ilton v. May, 12 O. W. It. 850.

Officer of benefit society — Clerk of 
subordinate "camp.”| — Motion hy defend

ants to set aside an appointment issued by 
plaintiffs for the examination of one Ilnrhy 
Field ns an officer of defendants. The action 
was brought to recover from defendants tic 
amount of a policy upon the life of plaintiffs’ 
-on. payable to plaintiffs : Held, by the <•<>: 
Ktitution of defendants the governing body is 
the ’* Head ('amp.” which alone lias power 
form suliordiiiatc camps and issue dinners 
to them. The " Head <’omp” consists of cm 
delegate from each subordinate camp and 
eleven officers who arc elect is] every two 
years h.v tic members from among their own 
number. This lias absolute jurisdiction over 
all members. Every subordinate camp has 
similar officers, who are elected annually by 
the members. These officers are paid by tIn
subordinate camps such compensation a< tin v 
see til. The dues 'of tile members are payai 
monthly to the clerk of the subordinate van p 
and handed to the hanker, ltut no clerk •»*• 
banker can be installed until he has given 
security to the satisfaction of tin* Head 
Camp's three head managers. The clerk and 
hanker of the subordinate ramps are the per
sons by whom the dues of the members are 
collected and remitted to the Head Can p 
In the present ease. Field is the clerk of tin- 
Woodstock camp, of which deceased was i 
member; but he was not the clerk during the 
lifetime of insured. It is not easy to si >• 
what Information be can give ; but, if he 
the proper officer to examine, he must pr
im re himself accordingly. After reading 
through the by-laws of the Order, and tin* 
material filed, 1 think plaintiffs' view is right, 
and that lire clerk and hanker of the sub 
ordinate camp are officers of ibis Order, and 
liable to examination. Motion dismissed wi’h 
costs. R> mil" ml \. Can. Order of Woodmen, 
5 O W R. 55, 9 O. L. R. 321. Appealed 
twice, but both dismissed. See 5 O. W. K 
90 and 1>».

Officer of company —Agent of unineor 
porat,d association. \ Tin* plaintiffs sin-d 
"The Tanners* Association,” a syndicate, not 
incorporated, made up of a number of trailing 
partnerships and incorporated companies. One 
of ilie companies appeared and defended in 
their own name "sued ns the Tanners' As
sociation:”—Held, that the agent of the asso
ciation or syndicate could not be examined by 
the plaintiffs for discovery as an officer of 
the association or of the company defending 
.1 Arm* v. Tanner»' .-teeocn., 23 (*. L. T. 201, 
« O. L. R. 03. 2 O W. R. 404. 479, 513.

Officer of company — Attorney under
P.Ttra-provineial Corporation» Art — Con. 
Rule 4-Vta.]—An attorney apiminted to rep
resent a foreign company in Ontario, in com
pliance with the Act respecting the licensing 
of extra-provincial corporations, 03 V. c. 24 
(O.i. is an officer of the company within the 
meaning of Con. Rule 439a, and may be ex
amined under ilint Rule. .MeXeil v. I.etcis 
Uro»., 12 O. W. R. 284, 10 O. L. It. 052.

Officer of company Motion for leave 
to examine servant ns well—Examination of 
officer not completed Rule 439a (2). lives 
Co. v. Ontario Wind L igine Co., 12 O. W. 
R. 771.

Officer of defendant bank -- Local 
agent Previous examination of principal
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officer.]—Action by the liquidator of the 
Palmerston Pork Parking Co. to set «aide a 
chattel mortgage1 given by the eomimuy to 
defendants. The general manager of defend
ants was examined [or discovery. He knew 
nothing of the fads. Subsequently on 5th 
November, 11)01. the inspector was examined 
with ii" better results. Plaintiff now moved 
for an order for the examination under Rule 
430 (2• of Mr. Campbell, the agent of de
fendants who wits in charge of the Palmer
ston branch, and was present at the giving of 
the in- rlgage in question : IDtd. where a 
corporation or other company is a party to 
an action, it would seem reasonable and con
venient that tlie company should suggest for 
examination the ollicer or servant best quali
fied to give all inf matinn to which the oppo
site party is entitled. Such officer should 
prepare himself hv obtaining full knowledge 
of all relevant facts, so that the examining 
par1 y may !•• in ns l-oihI a position as if 
contending with an individual. Order granlisl 
for examination of Campbell. Clarkson v. 
Hank of Hamilton, 4 O. XV. R. 422, U O L 
It. 317

Officer of defendant company
Charter--Forfeiture—Production of member
ship roll—Privilege. 1 — In an action against 
an incorporated club, for a declaration that 
they were using their premises as a common 
betting house contrary to the provisions of 
the Criminal Code, 18U2, and for a revoca
tion of their charter: Held, that the Evi
dence Act of Ontario, It. S. (). 181)7, c. 73. s. 
r». applied, and that the president of the club 
was not bound to produce upon his examina
tion fur discovery the membership roll of the 
dub, he having stated under oath that its 
production might lead to » criminal prosecu
tion against him. D'lvry v. World Xews- 
PfPer Campanp of Toronto, IT p R. ;|K7. and 
Hopktns v. Smith, 1 O. !.. It «Til), followed. 
Forfeiture of the charter being claimed, on 
that ground also a refusal to produce the 
mil was justifiable. Attorney-fhneral for 
Ontario v. Toronto Junction Reercation Club 
24 C. L. T. 172. 7 0. L. It 218. 3 O. XV. It. 
287, 4 O XV. K. 72.

Officer of defendant company —
Defamation — Evidence — Circular—Xamrs 
of recipients—Source of information,| — In 
an action for damages alleged to have been 
sustained by reason of the sending out by 
the defendants of a circular stating that they 
bad been "advised that the planitiffs had de
cided to discontinue their separator business," 
the manager was ordered to give on his ex
amination for discovery the names of the per- 
*on< to whom the circular hail been sent and 
the name of the person who had "advised" 
tin defendants „f the fact alleged .—Held, 
affirming the decision of Mabee. J„ 11 O. L. 
U. 227, 7 O. XX*. It. ft!), that the order was 
pro|H-r. both items of information being rele- 
Viillt to tile defence set lip of qualified privi
lege, and the latter being also important on 
the question uf damages. Mas*ey-Harris Co. 
v Dt Laval Separator Co., 11 O. !.. R Ul, 7 
o. XV. R. U82.

Officer of defendant company —
Examination of president — Attempt to ex
amine sccretaru-trcasurer Practice—Man. 
Pule S87.J—1The president of defendant com
pany has been examined fur discovery, and

it was now sought to examine its secretary- 
treasurer: -Held, that he can only I»- ex
amined if it is shewn that the 2' sired in
formation could not have been had from the 
first officer, and it was not his duty to pro
cure it. Hr own v. London, 11 XV. L. It. 411.

Officer of defendant company —
personal know ledge of 

officer -Memorandum prepared by others— 
Refusal to vouch for accuracy — Duty of

Cun. Par. it If. Co. (Man.), 4 XV. L. It. 525. 
5 XV. L. It. 12.

Officer of defenilant company - -
Re-examination. Small v. Shea's Tonga 
Street Theatre Co., 3 I). XX'. It. 420.

Officer of defendant company --
-Refusal to answer Remedy -Master in 

Chambers ]—The Master in Chambers has 
no power to strike out the defence of a 
company defendant for refusal of »n officer 
to answer questions upon his examination 
for discovery, tior to order him to attend 
again to make answer; the plaintiff's re
medy. if he wishes to have the questions 
answered, is by motion to commit the officer. 
—Badyeroir v. <fraud Crunk Ric. Co., 13 P. 
It. 132, and Central Press Association v. 
American Press Association, ib. 3.13. applied 
and followed. Me Williams v. Dickson Co., 
10 O. L. It. <139. 0 O. XV. It. 424, 702, 706.

Officer of defendant company —
Senior assistant engineer—Chief engineer a 
defendant—Officcr put forward by company. 
Harry v. Toronto it Xiuyara Power Co., 7 0. 
XV. It. 700, 770.

Officer of defendant companies —
Relevancy of questions. I—Plaintiffs supplied 
gas to their customers in Hamilton. Defend
ants were three companies, also operating in 
Hamilton, and plaintiffs alleged, supplying or 
using electricity. Plaintiffs complained that 
defendants, by allowing electricity to escape, 
had set up elei t rolyt Ic act Ion and damaged 
plaintiff’s gas pipes, etc., and claimed dam
ages and an Injunction. Plaintiff examined 
for discovery one Hawkins, ns an officer of 
all three defendant companies, and upon the 
examination Hawkins refusi-d to answer sev
eral questions, and plaintiffs moved for an 
order compelling him to answer.—Riddell, J., 
held, that Hawkins should disclose who his 
employers were and the terms of his employ
ment ; give information as to kind, conduc
tivity, etc., of defendant's wires, number of 
cars run, their average mileage, and generally 
nil information that would enable an expert 
to compute or determine the amount, tension, 
etc., of electrical current; and the means 
adopted to prevent the escape of electricity; 
that plaintiffs were entitled to all the infor
mation defendants hud, and the officer ex
amined must inform himself. — Harris v. 
Toronto Electric Light Co., 18 P. R. 285; 
Clarkson v. Hank of Hamilton. 5) t). L. R. 
317. followed.—That, if he did not know, he 
should say who did, that that person might 
he examined; he should tell what instructions 
he gave to his subordinates, and who they 
were; that information should also he given 
as to whether a measurement had liven made 
of the current, as to tin» sectional area and 
conductivity of the wires ..f defendant street 
railway, us to tracks and bonding, etc. ; and
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in'" rn ' n should be gh--n as to whnt won* 
!v< vxs.irx an«l proper precautions taken by 
th. 'Irt' iid int •.< «■online the eleetrir «Mirrent 
t-. their xx ii «ires and apparatus. Ont. Pipe 
/.in. < v. /»«.»• /• <f 7 i'o. ( 1909), Hi <). 
W It 294.

Officer of defendant foreign com 
pany Xn order «-annot Im- made for the 
examination for discovery of nn officer of a 
foreign corporation residing in a foreign 
country, even when the foreign corporation 
ha- attorned to tin- jurisdiction of the «’..arts 
of thi« province. « inler of Mesl«-r in Cham
bers. t O. \V. it. 233, reversed. Perrin* v.
1 Igoma I "hi W ork», 21 C. !.. T. 373. H f*. 
!.. It. i;t4. 4 <>. XV. It. 233. •>!«.

Officer of defendant manufacturing; 
company — Action for tolls Timber Slide 
Companies Act—Penalty or damages. Pick
erel Ifinr hnpror. t'o. v. /feeA Mfg. Co.,
;■ « » \x it. i6l, 183

Officer of defendant municipal cor
poration Member of municipal council.]
A member of a municipal council, other than 
the head, is not examinable for discovery as 
an officer " of the corporation under < !on. 
Rule 439 (<i). Davit* v. Sovereign Itank, 
11' O. L. It. .187, 8 O. XV. It. 44.1.

Officer of defendnnt railway com
pany Conductor.] —The plaintiff's claim be
ing that, while employed ns n brakesman oil 
one <»f the defendants’ trains, he went under 
one of the cars, by order of the conductor in 
charge, for the purpose of adjusting some 
chains, and that, while so engaged, tin* train 
was started without warning to him and 
« a used him injury Held, that the conductor, 
in the circumstances, was au «rtlicer of the 
railway • ,,mpaii\ within the meaning of Rule 
387 el the King's Bench Act, and must at
tend and submit to lie examined as to his 
kimwledg- ol the matters in question. tlor- 
danitr v. Van. Xorth. Hit. Co.. 1’4 C. !.. T. 
•IT'', r. Man. !.. R. 1.

Officer of defendant railway com
pany " Right of tray ag.nt"- \uthority 
to bind company Illumination out of the 
jurindit tion Alb.ria Hole 201. ]—Defeud- 
uuls’ '• right of way agent ” can Is- examim-d 
under abo\e Rub- as an officer of defendants, 
but uot outside the jurisdiction. Potccll v. 
Edmonton, 11 XX'. !.. R. did.

Officer of defendant railway com
pany -Station agent Section foreman—• 
Clerk. 1 A station agent is au officer of a 
railway company within tin- meaning of Rule 
-1 of the Judicature Ordinance, N. X\. T., 
and liable to be examim-d for discovery. A 
section foreman is not such au offii-er, u«»r is 
I In- chief clerk- in the office of a general 
superintendent. Pt/glmton \. Cun. Put. Utr. 
Co., r» T. L. It. S(JB.

Officer of defendant street railway 
company Moiormnn Foreman of repair 
■hop-—Inspection of ear—Affidavit on pro
duction — Particulars. King v. Toronto 
Htc. to.. 7 O. W. It. 37.

Officer of municipal corporation -
. ark commissioner—Itrithh Columbia Order 
•I/o.]- The word “ officer ” in above rule 
refers to an individual under the control ami 
direction of defendants. The park commis

sioner is a legislative officer, and therefore 
is not examinable as such an ' officer.” 
Anderton v. Vancouver, 10 W. !.. K. Ml.

Offleer of municipal corporation
Hutc .1*7—Water mi h r in* pert or. | -A water 
m«*t«-r inspector emplovinl by a « • i t y corpora
tion. after inspecting the plaintiff's nv. r. 
left a trap-door open. in cons«-mn-nce of whi 1, 
the plaintiff was injured : Held, in nn 
tion against the city cori «oration to recover 
dnmngi-s f.»r hi- injuries, that the inspector 
was examinable fur discov rv as an «-ffv ■ r 
of tin cor|K)ruti«m under Rule .'1ST ..f th*- 
King’s Bcitcli Act Shair v. lf'i r« *■ «'/.• ■/ 
(1910«, 13 W. !.. R. TOO.

Offleer of plaintiff bank Pleading*
Relevancy of questions Foreign commission. 
Sovereign Hank v Profit ( 1910). 1 O. XV N 
«18.

Offleer of plaintiff company — Rrlc- 
raney of quention—Con»piraey—Damnw - 
Settlement trith *nnn defendant».]—Action 
tor «lamages for coiispirn«-v and hn-nch if 
contents Settlements had h«-« n ma«l«- with 
some defendants. An officer of plaintiffs 
oni«-ri-«i to answer a question as to amount 
paid in such settlements. Mel.ran v. Whiu 
l-'i O. XX'. R. TV'.. Appeal dismissed, 88b.

Officer of plaintiff company R«-|e- 
vancy of questions — Scope of examination 
—Contracts - Financial standing of com
pany \ oi thi rn Iron <i Steel Ct 
tray A Cohen,.9 O. W. R. 5'J7, 709.

Offleer of railway eompany Pngilie-
driver Hu!.* 439, ]6I l2).] -Held, r - -
iug the d«-«'ision of a Divisional Court. I »». 
L. R. 4.i. 22 t '. !.. T. 102. that inasinm i 
the engine-driver never was in charge : ■ 
train, never assumed the duti«-s of conductor.

i i n rer acted for the defend nit 
tion to the control, conduct, a ml mutin .->• 
ment of the train in stieli a way ns to make 
him responsible to the defendants except for 
tlx- management of his engine. In- was n it an 
officer of tlx- company examinable for <li- 
«•overy und«-r Rule 430 : Mnclemmti, J..X.. 
dubitunte. Sp«-akiug generally, the office-r of 
tl.e corporation wh if there was no action, 
would im- 1 uked upon as the proper ollV r to 
act and speak on la-half of and to hind the 
corporation in the kind of transaction or 
occurrence out of which the nctiou arises, 
woulil prima facie la- tin- proper officer to he 
examined in the tirst instance under Rule 
439. Morrifion v. Urand / run A Hir. 1 
2.3 <’. !.. T. 9, 8 <). !.. R. Ils. 1 O. XX It. 
180, 20.3, 329, 768.

Officer or servant of municipal « or 
poration - Consulting engineer Rule 
439 |ol. Winger v. \ illage of Stri■ctnrillc, 
12 O. XV. R. 1172.

Officer or servant of railway com
pany "Manager" — Art. 266. ('. P.\ — 
The word “manager" in Art. 280. ('. I’, 
may be interpreted as meaning the manager 
of tin- works, and in an action for damages 
for personal injuries tin* man who was in 
charge of the works when tin- injury «s-cur- 
r«-«i may h«- examined on discovery on behalf 
of tin- plaintiff. Piti v. Atlantic Uue. and 
Wentern Hu . Co.. 10 Que. V. It. 102.
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Officer of unincorporated society
Production of niinutr* Interest of p< rsotia 
n»t partit».]— In an action against some of 
the members of an unincorporated musical 
society for infringement of the copyright of 
h musical composition, the secret ary-trea- 
gui-i r. one of the members sued, stated in his 
examination that i.e had taken minutes of 
meetings of the members of the soeiety, at 
which proceedings took place relating to the 
performance of the composition in question, 
and that he had handed these and other 
documents referring to the same matters 
to the advocate for nil the defendants : 
livid, against the objection that this defend
ant whh not hound to produce these docu
ments because they concerned persons other 
than the defendants, viz., the members of the 
society, not sued, that this defendant was 
bound to produce them. It t-- not a ground 
for resisting production that a person, not 
before the Court, has an interest in the docu- 

Csrti v. Dennis, 4 Terr. L. K. 367.

Officers of bank Ixical manager — Tel
ler. Bartlett v. Canadian Bank of Commerce,
1 O. W. It. tih, 1«2.

Parties - Amendment Relevancy of 
question-' Defamation Privilege — Miti
gation of damages. McKenzie V. Mcl.augh- 
ti'i. 1 O. W. K. 58, 80.

Parties - Change in rule» — Cross- 
examination.] -The omission to include in 
the Supreme Court Utiles, IVOR, the amend
ment of Junt. 1900, to the old Rule 7":;. 
has not changed the examination for discov
ery from a proceeding having the nature 
of a cross-examination. Mclnnc* \. //. C. 
Electric Etc. Co., K W. L. It. -77, 13 B. (’. 
It. 4a:,.

Parties Default of attendance—Motion 
to dismiss action—Proof of default—Affida
vit of solicitor Cross-examination - - Ex 
parte certificate of examiner. Johnston v. 
Eyck man, 1 O. W. It. 720, 2 O. W. R. 1U8U, 
1113. 3 O. W. R. 1VN.

Parties Failure to acquaint themselves 
with facts—Motion for re-examiuatiun — 
Substitution of agent for examination — 
< osts. Eoissiau V. E. tE Him it Co., 10 <).
W. It. 751.

Parties Re-examiuation — Special cir
cumstances. »>mith v. Lake Eric it Detroit 
H ' if* Co., 2 O W. K. 217.

Parties Relevancy of questions—Plead
ings — Perjury — Incriminating answers. 
McLeod V. Crawford, 11 O. W. It. 101, 133.

Parties — Undertaking of solicitor — 
Breach —Counterclaim — Separate examina
tions of same parties in action and counter
claim.]—Motion by defendants to set aside 
appointment for examination of defendants 
for discovery and similar appointments as 
counterclaiming plaintiff. Appointments set 
aside, plaintiff's former solicitor having given 
nu undertaking " to take no steps until plain
tiff had been examined for discovery.” Even, 
if no undertaking, doubtful if a counterclaim
ing defendant can !»• treated as a plaintiff
in a separate action for purpose of having 
a separate procedure. Eton « v. Currie, 13 
<> W. It. 787.

C.C.L.—18

Parties for whose immediate benefit
action prosecuted—Buies 44^. 44^*1—Motion 
b\ defendants for examination of and pro
duction by <>. and K. as being parties for 
whose immediate benefit this action is pro- 
scciitcd. < i and K. have a i-ntn inierest 
in mix judgment or settlement herein. Mo
tion di- ■ i.s-rd. Stowe \. Currie ( 1909), 
I l O. XV. R. 01. affirmed, 223. See S. V. 218.

Party Conduct money — Insufficient
iinymeiit Acceptance without objection - 

■’a il uve to utietd Costs. Cyr x. O'Flynn
(N.w.T.), «; w. !.. R. :«i.

Party Hanger to life from examin
ation.] Order made for examination <»f 
plaintiff for discovery, same to be held in 
pr- cnee of lier physician, who may slop 
same whenever her condition renders it ad
visable. Lmdsau v. Imperial Steel if line 
Co.. 13 U. W. It. 872.

Modified rule Relevant fact. Williamson v. 
Merrill, l < ». W. R. 328, ô U. W. it. 04.

Party -Inscription in fair.j — When alle
gations in a pleading arc attacked by n cane 
of an inscription in law. one of the parties 
cannot be examined for discovery hv virtue 
of Art. 280, C. I'., by bis opponent, mi the 
facts which are the subject of iuieii allega
tions; and if such examination has !■ n coui- 
tueneed upon other facts, it will be adjourned 
until judgment has been rendered on tue .u- 
scription in law. United Shoe 1/acliinrey Co. 
\. Urunot, 7 guv. I*. R. 208, 281.

Party \oti<, to solicitor of party to be 
examinai.] The party who serves his op
ponent with notice of preiiminar.- examina
tion, must give notice of the servi ■<■ to the 
solicitor of the party served. Beigue v. 
Fournier, 1U (Jue. V. R. 273.

Party -Order for examination Ex parte 
order—Irregularity as to place <>t examina
tion and person of examiner—Setting aside 
order—Practice. Crowworth v. (Jununerson,
s o. W. R. 7m».

Party Product5on of documents - Rele- 
vancy t !ontra< t < Construction. U'i tmore-
tand Coal Co. v. Hamilton (ias Eight Co., 

« ». W. It 817.

Party -Relevancy of question--Counter
claim. Hamilton Provident it Loan Society 
\. White, 3 U. W. R. 087.

Party Relevancy of questions—Trespass 
-Placarding hotel with notice of contagious 

disease. Walin x. Hobertson (Alta.). 7 W. 
L. R. 72.

Party — Scope of examination—Produc
tion of books — Relevancy — Damages. Bla
me nst iel v. Edwards, 3 O. W. It. 772, 5 O. 
W. R. 341. 7lNi.

Party -Scope of examination - -Relevancy 
of questions--Duty of party to Inform him
self. Eandolph v. James, 12 O. W. R. 1008.

Party Service of appointment — Rule 
391 A (1> Necessity for service of original 

- Practice. Foley \. Buchanan, 9 W. L. 
R. 3.
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Party Tim for examining Inneription 
for trial. ! -The trial of n Hint begins with 
the ins. nption mentioned in Art. 293. C.
1*.. and alter the latter in tiled, an applica- 
ti**n to examine the opposite party for dis- 
covery . unes too late. Ilctu V. French, 28 
gue. S. V. 397

Party Time for — lnncription—Trial.]— 
The preliminary examination of the opposite 
party under Art. 28(1, V. I’., cannot take

lace after the tiling of an inscription for
nal examination ami hearing on the men I# ; 

inscription being a proceeding which forms 
part of the trial of u cause. Jobin v. I'otrin, 
« Que. I*, it. 117.

Past officer of company Order com- 
pel I in g attendance Order of foreign Court. 1

i: 8 - c. 140 exitnde to pirtfea as weu 
as witnesses : and the* person who was mana
ger of the defendant company at tin- time 
when tin* transactions in dispute in the ac
tion took place, as such officer, is a quasi 
party and stands for the person to be exam
ined for discovery for the defendant company. 
And an order io compel him to attend and 
be examined in pursuance of an order of a 
Manitoba Court, which he had refused to do. 
was made as on au ex jiarte application. In 
re Kiri hoffir V. Imperial Loan <(• Inn *tment 
Co., 34 <\ L. T. 230, 7 <». L. It. 295, 3 O. XV. 
It. 3U0.

Past officer of company — Rule 439
i -i i
under Hub* 439 tot. as substituted by Rule 
125H for the Rule 439 (1), to make an order 
for the examination for discovery of a former 
officer or servant of a corporation party, nor 
is there power to make such nu order under 
Rule 1S.V Cantin V. AYirn Rublithing t . 
of Toronto, 24 ('. L. T. 398, 8 O. L. It. 531,
4 O. W. It. 1U2, 217.

Patent of invention ,\gents—l‘rodu< - 
lion of doeument*.) -In an action for dam
ages for the infringement of a patent of in
vention the defendants pleaded among other 
defences that the invention was in public 
use pri r to the av dication for letters pat
ent ; that the |>utcut was void for want of 

wai not in the 
commencement of the action a valid and sub
sisting patent ; that tin* plaintiff had not 
since the expiration of two years from the 
date of his patent commenced and after 
such commencement continuously carried on 
in Canada the manufacture of me patented 
invention ; that the plaintiff had after the 
ex pi rati.>u of one year from the granting 
of the patent imported or caused to 1m* im
ported into Canadu articles made in accord
ance with the patent : —Held, that the de
fendants were entitled to the fullest discov
ery from the plaintiff, and that he was bound 
to give information as to agreements and 
transactions made and carried on between 
him and certain agents employed by him for 
the manufacture and sale of the patented 
invention, es|M*cially as to the time at which 
and the terms upon which the patented in
vention was manufactured in Canada under 
the patent ; and the plaintiff having refused 
upon his examination for discovery to an
swer questions relating to these matters, was 
ordi ’•ed to attend for re-examination at his 
own expense. The plaintiff was also ordered 
to make and file another affidavit on pro
duction, and to produce for inspection state

ments received by him from such agent 
Farromore v. Ronton Mfg. Co., 22 C. L T 
415. 4 O. L. R. «27. 1 O. XV. IV «43. 7Id

Person actually Interested Sommai 
point*ff.] When the plaintiff in an act 
l« o.tly a préte-nom ami doe- not know tl. 
facts of the case, an examination before trial 
of tne person actually interested will be nl 
lowed. Harlieau v. I inn, 7 gue. I*. H. 151.

Person for whose benefit action de
fended Rule 44<t Manager <<f assignor 
company. Carter \. Lee, 8 O. XX’. II. 499.

Person for whose benefit action de
fended Rule 41 Hub* 140, providing 
that n person for whose immediate benefit an 
action is prosecuted or defended shall In* re
garded as a narty for the purpose of examin 
alioti. is difficult of application where the 
plaintiff seeks to examine a person for win,-.- 
benefit it is said that the action is defend'd 
XX"In*r«* tin* action was for infringement of i 
patent of invention for a certain heater, and 
the statement of defence denied the infringe
ment and set up that tin* right to inanttfnc- 
ture tin* heater was acquired l,v tin* defend 
ants from C. & <’<».. and it did not appear 
that anything had been done by C. \ Co 
in reference to the action before or afti t t 
was brought :—Held, that the members of 
tin* urrii of (’. & Co. were not persons f--r 
whose immediate benefit the action was de
fended ; at tile most, a sueeessful defeme 
might reli v.<> them from a possible liability 
to the defendants. Moffat v. Leonard, 21 
C. L. T. 401. 8 O. L. R 519, 2 O. XV K 
787. 3 O. XV It. 1133, 4 O. XV. It. 201, 3 n 
XV. It. 259.

Person for whose immediate benefit 
action defended Ivtion against annii/tn - 
for creditorn examination of assignor Re
ft > - no* fot ''ini l*ou -1 of référé* t" 
examination.]—Appeal by defendant from 
order dismissing appeal from certificate of 
Nell MclM*an, official referee, of his ruling 
iu the course of a reference that plaintiff 
was entitled to examine for discovery one 
David K. Starr, against whose assignee for 
tne benefit of creditors this action was 
brought, to establish the right of plaintiff 
to rank upon the insolvent estate :—Held, 
Rule i i«i and Rub i«« are in paix n,, 
and provide that a person for whose imme
diate benefit an action is prosecuted or de
fended is to be regarded as a party for ' 
i1 rpo "t ■ lamination and for the pi 
of discovery. I'nder the Rules examinai mu 
for discovery may be " In-fore tl trial " 
i Rule 439). and production may b< ordered 
“ at any time pending the 
oeedingr’ ( Rule 403). Rule 449 has been 
construed to apply to a debtor who lias as
signed ms estate for the benefit of creditors, 
even though the estate may be insolvent. In 
1/aedonald V. Soruich L’nion Inn. Co., 10 1*. 
R. 402 (1884), Mr. Justice Rose held, that 
such un assignor might he treated ns one to 
Im* immediately benefited by the litigation. 
This decision was followed in 1897 by Me- 
Coll, J. (afterwards Chief Justice of Hri- 
tish Columbia), in Tollrmaehe V. Hobnon, 5 
II. C. R. 2i4 ; see Johnnton V. Ruck man. 7 
<>. 1*. R. at p. 523, 3 U. XV. R. 198. There 
would be no difficulty iu supporting this 
order to examine me debtor Starr for dis
covery, ami have him make production of 
papers if the action had not been referred. 
This cause being at issue, all the matters
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-

wen- nf.-rml liy order of <îili April. 1004, 
t,i In- tried before ii referee, pursuant to s. 
2;i of I!. S. (>. 1,'.07 <'. 02. The whole cause 
an,| ni I its issues were thus before the re
fer-, in he tried, ami, having regard to the 
original scope of the Rules in question, it 
in competent for an order to issue for the 
purpose of examining the assignor with a 
view fo the proper trial of the cause. The 
referee has plenary power to «leal with the 
cans, under tin- statute, and. in addition, 
under Rules 048, 00Ô. 000, *»*»“. and 00U. 
The reference being before trial and for the 
purpose of trial, the referee ran properly 
direct one to he examined for discovery who 
is a party or who is to bo treated as a party 
to the litigation. Appeal dismissed.- Mere
dith. J., dissented on both grounds, Uarland
1 ..." \\ it. 02, 9 0 L B. 281

Personal services—Action for motion 
for further examination—Better affidavit on 

m toes.] Cartwright, 
Master, granted order requiring further ex
amination of plaintiff and for better affidavit 
on production in on action to recover for 
personal services, the value of which was 
not ascertained. Costs to defendant in cause. 
Morton v. Forst (1010), 17 O. W. R. 701.
2 O. W. N. 427.

Plare for —Residence of parties — En
dorsement on writ—Appointment for exam
ination of plaintiff—Did not attend-—Motion 
to dismiss action for default dismissed— 
Plaintiff has right to move from plac he 
commenced action -Examination should he 
where he now resides—Where there are joint 
plaintiffs action should not be dismissed for 
default of one—Costs to plaintiffs. Jeune v. 
Mrrsmon, 17 O. W. R. 88«. 2 O. W. N. 418. 
followed. Ferris v. MeMurrich (1911), 18 
O. W. R. 399. 2 O. w. N. 770.

Plaintiff -Absence from province—Place 
of residenrt—Offer to submit to examination 
abroad—Stay of action—Concurrent proceed
ings under Railway Act. .McLean v. Jamet 
Bay Ric. Co., 5 O. W. R. 440. 495.

Plaintiff — Disclosure — Particular* — 
Pleading.]—After the close of the pleadings 
particulars are only required for the punaise 
«if limiting the issues at the trial, and will 
not be ordered until after discovery, ami not 
then if the discovery results in full dis
closure.—The particulars disclosed at an ex
amination for discovery are ns binding on 
the party discovering as they would lie if 
delivered in the form of a pleading. Kelly 
v. Kelly, is Man. L. R. 331, 9 W. L. R. 517.

Plaintiff -— Issue of appointment before 
11"'. let ol itstt ment of deft nee s, n ice of 

statement of defence on same day—Fraction 
of «lay—Rules of Court. Stone V. hade*,
9 O. W. R. 187. 258.

Plaintiff — Libel—Absence of justifiea- 
'— Qualified privilege — Iloncst belief— 

nelevam y of guettions. |—In an action for 
libel, in which the defendant has pleaded 
qualified privilege, !«• which the plaint iff has 
r«‘|)lii'ii malice, the defendant, although he 
has not pleaded justification, is not precluded, 
<>n examination of the plaintiff for discovery, 
from asking questions which are relevant to 
the issue of the defendant's honest belief, as 
tending to shew the absence of malic»-, al

though they may incidentally prove the truth 
of tin- libel. MiKergou■ v. Cnm*turk, 11 O.
!.. R. 037, 7 O. W. R. 197, 273. 449. 558.

Plaintiff -Scope of enquiry—Relevancy 
of question^ Torrance v. Hamilton, <irim*by. 
tf Beamsville Ktc. Co., 7 G. W. It. 4t$.

Plaintiff claimed the def«‘ndant was
s« Her, not a gen . for the sale of certain 
apples injured in transit: on examination for 
di • '■ ery it \« .i- held that defendant must 
inform himsi-lf as to instructions given to 
and communications with shipper, and whe
ther or not those were in writing. Bandolph 
v. Jones, 12 o. w. It. 1008.

Plaintiff resident abronil Demand 
Description in writ Travelling Expenses.] — 
When- the plaintiff is descrile»»! in the writ 
as being “of So. s rue Alfred de Vigny, 
in the city of Paris, in the republic of 
Fram-e." it is n<it incumbent on his attor- 
ney to “declare where such party then is" 
under Art. 301, ('. I'., but it is for the oppo
site party t<» have him examined tinder a com
mission. Where a party is absent and under 
Art. 301, C. I*., sendee of summons upon 
articulated facta may be made upon his attor
ney : such attorney may demand the ncc«>g- 
sary fuiul to pay his client's travelling ex- 
P'nses under Art. 370. t". P. Slenier v. 
II biting, 18 Que. 8. C. 113.

Plaintiff resident abroad Place of
Examination — Order — —The
plaintiff resided at Cleveland, in th«- State 
of Ohio, and the d«*fcudant and tin* solicitors 
for b h parties in the county of Oxford, On
tario, where also the cause of action arose:— 
Held, that the local Judge fur that county 
has jurisdiction under Rule 477 to make an 
ordi-r, upon the application of the dcfomlnnt, 
requiring the plaintiff to attend for examina
tion for discovery at Windsor, Ontario; that 
it was unnecessary for the defendant to shew 
special circumstances to obtain such an or
der; that it was a proper exercise of dis
cretion to name Windsor, as a place “ just 
and convenient" for the purpose; atul that 
the local Judge properly took judicial no
tice of the geographical situation of Windsor. 
Lick v. Rivers, 21 C. L. T. 100. 1 O. L. It.

Plaintiffs /'articu/or».]—Application to 
compel plaintiffs to answer questions which 
they hn«l refused to answer on their exam
ination fur discovery and any other questions, 
or to deliver particulars. No order made:— 
Held, that where dis«-overy results in such 
disclosures that particulars are not ordeml, 
the particulars disclosed in the examination 
will he binding. Plaintiffs therefore will in- 
entitled to prove misconduct on defendant's 
part in any transaction referred to in his 
examination. If any other transactions are 
brought out they wnl be disposed of by the 
trial Judge. Kelly v. Kelly, V W. L. R. 517.

Postponement by company till en
forceable contract established.] — Motion 
to postpone discovery by defendant un:il 
plaint iff lias established an enforceable con
tract hetw«‘«-n plaintiff and defendants C. ami 
()., dismissed. A preliminary trial to ascer
tain if there be su«-h a contract would be 
unsatisfactory ami at any rate must be or-
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dered by a Judge, Master in < 'hamber*
R 62,

affirmed, 1"4.. S< S ('. 248.

Preliminary hearing.] A plaintiff
wli fi:l- i- denied hy an eruption à In 
fornu cannot refuse to h.» examined for «li**- 
eoverv as to thin defect of title before the 
hearing ->f the exception. Moreau v. La
marche. 3 Que. V. R. 73.

President of club. I — Motion by de
fendants to commit plaintiffs' president for 
refusing to answer certain questions ami to 
product • ■ rtain let era upon l i' examina1 ion 
for discovery dismissed, the questions being 
Irrelevant and the letters purely personal or 
relating to plaintiff's domestic affairs. To- 
i "tn club \. Imperial Hank (11HKH, It () 
W. R. V-

Qneationa on examination - Assign
ment of rh'ier in net»..,, Interest of as
signor \ominal plaintiff.] In an action to 
recover a money demand assigned to the 
plaintiff, the defence alleged that the plain
tiff was only a nominal plaintiff and that no 
consideration had been given for the assign
ment, ami the plaintiff on his examination 
for discovery objected to answer quest Iona 
relating to the consideration and to the in- 
tereal • : tl e a signon II. hi. that the que*, 
tion should be answered. Hoggs v. Bennett 
Lake «(• Klondike Xavigation Co., 8 II. C. 
R. 333

Relevancy of questions — Defamation
— Wrongful dismissal.] — The plaintiff had, 
as a member of the medical board of the de
fendants. recommended a certain woman as a 
nurse, and she was employed by the defend
ants. Subsequently, the defendants, having 
been informed that the plaintiff had intro
duced the woman under an assumed name, 
and had previously been living in adultery 
with her. dismissed the pinititiff from their 
medical board, and withdrew permission to 
him to deliver lectures to the nurses, by a 
resolution of their Ismrd of directors, in 
which the grounds of their action were stated 
to be that the plaintiff had “recommended 
as a nurse a woman who was not a lit ami 
proper person for the position, and had in 
doing s<i done injury to the hospital, and for 
other reasons" not specified in the resolu
tion. The plaintiff sued for wrongful dis
missal and for libel In their defence the de
fendants set up that the alleged libel was 
privileged and that they had received infor
mation to the effect that the plaintiff had 
been living In adultery with the woman in 
question some time previous to his appoint
ment. î'pon his examination for discovery 
the plaintiff was asked several questions as 
to his former relationship with the woman. 
These he refused to answer. Upon an appli
cation to compel him to answer:—UcUl, that 
the plaint iff was bound to answe r all ques
tions the answers to which would tend to 
shew whether or not the woman in question 
was or was not a lit and proper person to be 
employed as a nurse, even though the fact 
sought to be proved had occurred previously 
to the plaintiff’s atqiointmenf, and that evi
dence t<nding to anew «h it the woman ha I 
been living In adultery or lending an Im 
moral life was evidence bearing on that issue, 
especially as the adultery was alleged to

have Ih'vh committed with the plaintiff him- 
self, and lie would therefore he aware of it 
and of the fact that the woman «»- not a 
lit or proper person when he recommended 
her appointment. Inns \. Calgary ten.ml 
Hospital Trusters, 4 Terr. L. R. 38.

Scone of examination Cross-t en s i 
l

examination for discovert of the def, ml.,- 
certain que*:|ons were objected to. on I 
ground that they were in the nature of cro—- 
oxaminntion. tin the 30th May. 1000. an 
der was made requiring the defendant- 
answer the questions objected to. from w! 
the defendants appeabsl. Owing to s->- 
doubt as to the construction to be placed 
the Rules providing for examinations for .1 
eovery, on the 13th June, 1000, Rule > 
was amended so as expressly to snnc’i
cross-examination :—Held, dismissing tin 
peal, that the examination for disemerx 
der Rule 703 (even before the aimmlmvi- i 
was In the nature of n cross-examination, but 
limited to the issues raised in the pleading-. 
Carroll y. (/olden Cuehc Hines c» . 0 It « 
R. 334. overruled. The amendment of 13th 
June. 1000, is retroactive. Hank of Hritish 
Columbia v. Trapp. 20 ('. L. T. 404. 7 li. 1 
R. 334.

Scope of examination.!—In the «x
amination of a party or his represent a'ix- 
for discovery under Arts 280 et seq., c < 
I*., the witness can be asked as to every fi 
relating to the claim or to the defence; ■< 1 
in this case the question asked was r< b m 
to the claim. Can. Par. Ru\ Co. Uiihti 
rf Ontario Xavigation Co., 1) Que. Q. 1$.

Scope of examination - It tile 70.1. 
The action was to set Aside the will of Al x 
ander Dunsmuir. on the grounds of InsaniM 
and undue influence exercised by the de
fendant. who was the beneficiary under ill- 
will. On the examination for discovery of 
the defendant, he refuel to answer ques
tions in reference to the nature ami extra 
of the subject matter of the will, the bn-, 
ness and personal relations that existed hr 
tween him and his deceased brother, the Id 
tory of tb< Ir dealings with the pn 
the mode in which the deceased brother nun 
aged his affairs, and the circumstances lei 
ing up to and surrounding the execution < ' 
the will:—Held, that the questions must I 
answered or the defence would he struck mi1 
The examination for discovery under Rub- 
703 i* a cross-examination both in form and 
In mce, and a party being • in 
must answer any question the answer t 
which may be relevant to the issues 11 up
per V. Dunsmuir, 23 C. L. T. 273. 10 B. 1 
It. 23.

Scope of examination — Specific pet 
fat maure — Denial of contract — Tender 
Financial means.]—In an action for the sp< 
cilic performance of an alleged contract for 
the sale and purchase of a vessel for $5,000. 
one-half of which was to be paid in cash at 
the execution of the bill of sale and delivery 
of the vessel, and credit given fur the re
mainder of the purchase money without any 
security upon the vessel or otherwise, the 
plaintiffs alleged a tender to the defendants 
of $2,500 in payment of the down instalment. 
Defences in denial of contract and of fraud
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were, among ollivra, *vt up: Held. that, as 
the defendant* absolutely to carry
out the contract, ami denied their obligation 
1,1 do *<>. the question whether there hud been 
n tender in fact was immaterial, in nil equity 
notion auch n« thi« : and. therefore, the plain
tiff* were not obliged upon examination for 
discovery to anawer questiun* ns to the wource 
from which they had obtained tlie money al- 
leged to have been tender's!. The défendante 
,iimi «ought to examine the plaintiffs as to 
their means, to shew that they wen- iH-ntooa 
-f no means, which, il «ns cuntendisl, would 

h" a circumstance to induce the Court to re
fuse to adjudge spécifié performance, even 
if the contract were proved: //</•/. that the 
defendants were not entitled to auch discov
ery. no such issue living raised upon the re

tract was entered Into upon the belief or re
presentation that the plaintiff* w-rc person* 
of means Rentley v. Murphy. 21 <’. L T. 
.190, 2 O. !.. R. thto.

Second trial — Rule 45.9.1 A party to 
an ictlon may he orally examined before the 
trial touching the matters In «piestlon : Rule 
4.1!• II?M, 'hat ii trial which has proved 
abortive by the disagreement of the jury or 
by the grunting of a new trial is not n trial 
within tlie meaning of the Rule. Mirk v. 
IS rand Trunk Rtr. Cn, 12 I* R Ml. 671. 
Id I*. R .'100. considered Where the de
fendant had not been examined before the 
first trial, and the judgment thereupon had 
been set aside and a new trial ordered, the 
plaintiff was allowed to examine the defend
ant before the second trial:—Semble, that 
if there had been an examination of the de
fendant before the first trial, a - <s>nd exam
ination might lie an abuse of the process of 
the Court. Clarke v. Rutherford. 21 C. I,. 
T 180, 1 O. L. R. 27.1.

Servant of defendant — Con. Rules 
4.111 Ifli. 440, 441. Von Kouaknet v. Toronto 
Towel Supply Co., 8 O. W. R. 683.

Servant of defendant company - Ex-
amination of conductor — Application for 
leave to examine motortnan—Special grounds 
— Admissions Kvidence. Tinsley v. To
ronto /fir. Co.. 10 O. W. R. 40

Stage of canie. | -The preliminary ex
amination of a party to an action may take 
place after the inscription of the cause. 
It ou ran mu v. Lambert. .1 Que. V. R. 37.1.

Time tor—Day before trial.]—The pre
liminary examination of a party may take 
plane the day before that tix-sl for examina- 
fion and hearing. Ward v. .la/imin, T> Que. 
P. R. 130.

Wife of defendant —Separate property 
-Agency for husband —Art. 5IH, V. /*.]— 

Where, after judgment, the plaintiff moves 
for the examination of the defendant's wife 
under Art. 691, C. P., he must allege in his 
motion that the defendant and his wife are 
separate as to property, or that the defend
ant'» wife has acted as his agent for the ad
ministration of property belonging to the de
fendant. S'adcau V. lioulay, 10 Que. I*. R.

Withdrawal of one defendant after 
being sworn Order to appear again. 
Camp In II \. .Scoff, .1 o. L. R. 233. 2 o W. 
R. 144.

2. Inspection.

Action for negligence Defect in ele
vator— Hit Me**. | In an action for damages 
for injuries nil' - 1 to have been caused by 
the defects of nn elevator situated on the 
property of the defendants, the Court cannot 
allow tin- plaintiff* the privilege of having 
the elevator inspected by a person whom they 
Intend to call a* a witness. Such an inspec
tion is not an expertise under Art. 31*2, C. 
P. C. : ami it cannot la* allowed under Art.

' a a v. \l ont t ■ al Street Ru . • o., 8 
Que. Q. It. 4<f.i, followed. Duboin v. IIon
fall, 18 Que. 8. C. 138.

Action for negligence — Motion for 
further affidavit on production—Document* in 
possession — examination of witness —• 
Relevancy—t'out».]—Plaintiff brought action 
to recover «lamages for injuries sustained by 
alleged negligence of defendants in the con
dition and operation «>f an «levator In de
fendant's hotel while plaintiff was a guest 
therein. Plaintiff moved for an onler requir
ing defendants to file a further atfiilavit on 
production and produce «•«•nain documente a«i- 
mitted to be in defendant's possession and 
for examination of witness.—Sutherland, J., 
held, that the sole object of the motion ap
peared to he to asi'ertain names of defend- 
ant'a witnesses ami that none of the discovery 
sought was relevant to the Issue. Motion 
dismissed. Costs in the «'ause. Pryor v. 
Clifton Hotel Co. (11110), 16 O. W. R. 1018, 
2 O. W N. 75.

Action for work and labonr AIt-
pert* \ In an action for the value of work 
done for the defendant to his house, where 
lie complains of bad workmanship ami alleges 
that he will be obliged to spend a «•«•nain sum 
to put the work «lone in good condition, the 
plaintiff cannot have an order to enter the 
«lefendant's house with experts to examine 
the work done. Adam* v. Rréjent, 3 Que. 
P. R. 516.

Inspection of defendants' premises
—Survey and plan -Rule 571. HelliweU v. 
City Dairy 0#,60 W. EL 480

Inspection of motor car — Allega
tions of uselessness. 1 ou no v. H y slop, 7 O. 
W. R. 581.

Machine in dispute - Order lor pro
duction—Deponit to cover expense.]—When 
an ai-tion is brought to revendicate a machine 
which the defendant says is in his factory, 
but which the bailiff charged with the writ 
lias been unable to find or seise, the Court 
is without power to order the «h-fendant to 
•'xhihit the machine in his premises, h«*oause 
Art. 289, C. P„ does not authorise a com
pulsory entry on the pr«imlses of a party. 
t Sarrau v. Montreal Street Rir. Co., 1 Que. 
P. R. 566, followed. The Court will not, 
in such a case, onler the defemlant to bring 
tlie mai'hine to Court, because such a course
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would >• nhj*‘< t him to expense which he is not 
bound to In-nr Nevertheless, un order for 
in^iicction will In- granted in such a case, or
dering the defendant to bring the machine to 
Court. wh»n the plaintiff liai deposited an 
smounr sufficient to r<iver the expense of re
moval. I nited Shoe Machinery f’o. v. {'/iron.

Que P R. 100.

Motion for further affidavit on pro 
duction Incorporated company — Exam* 
ination for discovery—If resisted, order to 
I . •= Flint i Dominion I irt Ina
Co. i 1910», 17 O. W. It. 240, 2 O. XV. N.

Pleading — Damage».] — Action to re
cover the price of a hat destroyed by an 
icicle which fell from the mof of the de
fendant'* house. The plaintiff went to the 
defendant's house to claim the value of the 
hat; she asked to see it ami said she would 
pay after seeing it. Later the plaintiff wrote 
to her that he would not go to her house. 
Then the defendant sent an expert to see the 
hat, hut the plaintiff refused to let him see 
it. The defendant asked that she might not 
be obliged to plead until she hail seen the hat 
and ascertained the damages. An order was 
made to that effect. Dernry v. i/arceau, ltl 
Que. 8. C. 220.

Premises /’holograph». ] — By virtue 
of Art. 2Kl, C. I*., a Judge may permit one 
of the parties to go upon the premises of the 
other for the purpose of photograidling the 
place where the accident in question in the 
action happened. Crimean v. Merchantn Cut- 
ton Co., 3 Que. I'. R. ITS.

Premises — I’icir.J — Except in cases 
where a view of the locua js prescrilied under 
the tenus of Art. .'11)2, C. (*. P., a Judge can
not order a plaintiff claiming damages for 
injury to his property to submit to have his 
residence and property examined with the 
defendant with a view of aws-rtaining whe
ther he can lie held liable for the damages 
claimed, (lareau v. Montreal St. Rtc. Co., 
8 Que. Q. B. 409.

Production of letter Motion for un- 
d<r Coti. Rule j./J — Relevancy.] — Plain
tiff moved under ('on. Rule 452 for produc
tion of a letter admitted by defendant Parker 
in his possession :—//eld, that in view of the 
alleged ground of action, which was a breach 
of contract made by defendant Parker on 
behalf of his co-defendant and himself with 
plaintiff, it was very material to plaintiff's 
case to ascertain what were the relations be
tween the defendants and what authority 
Parker had to hind his co-defendant, and 
plaintiff should La» allowed to judge for him
self as to its relevancy, and was entitled to 
production. Costs of motion and order to 
plaintiff. Smith v. Fox (1910), 15 O. XV. 
K. 793.

Right to inspect premises in quee 
tion in actio*.]—In an action for dam
ages. the Court will not allow one of the 
parties to enter upon the premises of his 
adversary, in company with one or more 
persons of his own choice, to make an exam
ination the machine alleged to have caused 
the Injury. Relair v. Dominion Textile Co., 
10 Que. p. R 257.

Subpoena dners teenra. 1 — Excepting 
the case of a public officer, no one cnn h. 
forced by an action at law to give communi
cation or a copy of n writing under private 
signiiturc, of which he is the legal depositor) 
This demand can only be exercised during 
the pendency of a suit by serving tlw depo- 
lory with a aubptrna dare* tecum. Vans,- \ 
Trade! (1909). 30 Que. 8. C. 501.

3. IXTKKBOOATORIEfl.

Absence of defendant - Delay 
rifin commieaion.]—In case of absence of 
defendant, the attorney upon whom >• ■ 
of interrogatories ear faita et articles ' 
Is-en made may demand n delay in order tb.it 
his client may appear and reply, or ask 
the plaintiff shall interrogate the d.f. 
upon a commission rogatory, in defuu 
which the faite tt article* will be taken pro 
confeaaia. Rail v. Fenton, 4 Que. p. It :.||

Administered to officer of defend -.at 
municipal corporation - Examination 
another officer—Refuaol to furniah inform / 
tion by amant of corporation -Relevancy 
Opiniona of aervanta. ] -Plaintiffs sold to de
fendant* an Incinerator for consuming city 
refuse and sued for price thereof, I>ef.-n.i- 
ants claimed the machine would not do the 
work contracted for. Plaintiffs served int- r 
rogntorles ta ascertain quantity of different 
classes of refuse The answers being un- 
satisfnetory further details were asked, I 
a Referee dismissed the- application. On 
peal to Judge in Chan rs this finding v i- 
siistained. The Court Appeal lieing evenly 
divided the appeal v dismissed. Deear « 
V. Winnipeg, 11 XX' .. R. 102.

Affidavit h of privilege — Re
ports obtained oliritor in contemplation 
<ef possible li H. Orr v. Toronto llv.
Co., 9 O XV 30.

Affidavit — Contradicting — Plead r 
Interrogatories — Relevancy of docum-nt*. 
Rank of Montreal V. McDonald, 40 N. S It. 
.595.

Answers — Exceptions. Roynton v.
( pen i I I. R IQ

Answers — Exceptions — Retting down 
—Practice—Relevancy ,<[ answers—Lunatic 
—Action against committee for specific j • r- 
formance of contract, tiolden v. MeOircry. 
5 E. L. R. 89.

Answer - Reference to an*trer of co-de
fendant—Exception».] — To an Interrogatory 
to mie out particulars of a claim of deb' l i
the defendant C. against the defendant • 
pany, the defendant C. answered that b- > ■■ 
lleved that schedules (which contained flu- 
information sought) attached to the answer 
of the defendant company were true: -Held, 
allowing an exception for insufficiency, that, 
the Interrogatory relating to a matter within 
the defendant’s knowledge, he should have 
made positive oath of the correctness of the 
schedule*, or that they were correct to the 
best of his knowledge, information, and be
lief, accounting for his inability to swear
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positively t«» their corre< tile**. Lodge V. Cal
houn. 25 C. L. T. 81t. N. H. Eq. 100.

Answers - Reception* Coat* Will. ]
The hill alleged that the tenta tor hy hi»
ill he«|i|i'nlhed n fourth part of hi* estate 

i he divided equally among the four children 
i f hi* son who were living at the date of the 
will : that the plaintiff wan one of the child
ren. and a bénéficiéry under the will. The 
defendant*, trustees under the will, to Inter
rogatories whether the plaintiff was not one 
of the four children of the son mentioned in

I
beneficially entitled thereunder to some and 
what interest In the estate, after admitting 
the will, answered that they did not know 
that the plaintiff was one of the children of
he son. that she was living at the date of 

the will, and that she was beneficially entitled 
to an interest in the estate, although they 
were so informed and believed : Held, suffi
cient Specific information should lie given 
in answer* upon facts within the knowledge 
of the party answering, and the matter should 
not he left to inference. Where some excep
tions were allowed, and others overruled, costs 
were allowed to each party, Croaby v. Tay
lor. 24 C. L. T. 241, 2 N. It. Eq. 511.

Application for order—When granted
Stage of action.] I in an application for 

the production of documents, the usual test 
is whether, having regard to the circum- 
'tances disclosed hy the pleadings, it can 
fairly he said that the discovery sought is 
not necessary or may not prove helpful upon 
the trial. The granting of the order is prac
tically a matter of course, unless it is sought 
at an improper stage of the action. Wood 
v. hom. Lumber Co.. 10 N. 8. It. 510.

Business books of defendant -
Materiality -Personal in;uric*. 1—In an ac
tion for injuries to the plaintiff and his car
riage, alleged to have been caused hy the de
fendant's servants driving “ recklessly and 
negligently." on an examination of the de
fendant for discovery he gave the names of 
his men who were with his waggon at the 
lime of the accident, but he could not give 
the weight of (lie load without his books, 
which he declined to produce. After the ex
amina'ion was adjourned for the purism? of 
a motion to ooni|»el their production, his 
solicitors wrote a letter stating that the de
fendant’s team was coining from a house on 
a certain street, and that the weight of the 
lead and waggon together was not les* than 
three ton*. This the plaintiff declined to 
accept as sufficient :—Held, that, as the plain
tiff’s ease rested on “ recklessly and negli
gently driving horses and n conveyance." 
which the defendant contended was impos
sible on account of the weight of the load : 
and as it might assist the plaintiff to find out 
what house the team was coining from lyid 
the weight of the load, the I took* must he 
produced. Huyd v. Marchment, 0 O. W. It.
are, IS O L B. MM

Business books of defendant — Pont- 
ponemmt — Profit of butinent — Monter and 
Servant .4et, an. .1, j—Application to eontraet 
alleged—Statement of profita—Right to im
peach.]—In an action to recover a share of 
the profits of a business under an alleged 
agreement to share profits, the plaintiffs

sought discovery nf the hooks of the defend
ant :—Held, that the considéra'ion of the nmt- 

; lie p istponed until it had been 
properly determined in the action, ns a mat
ter of law and not upon an interlocutory 
motion, first, whether the agreement alleged 
hy the plaintiffs was within *s. and 4 of 
the Master and Servant Act, It. S, O. 1st*7, 
c. 157, and second, whether (if it was) the 
stntem-iit of profit* d«**lared hy the defend
ant could be impeached f >r fraud, error, mis
take, or other like cau*e. Cuttcn v. Mitchell, 
10 O. !.. It. 734. discussed. Kngeland V. 
Mitchell, it <> W. H 31, 13 <>. L. R. 184.

Business books of plaintiffs Post
ponement of discovery till counterclaim es
tablished. Pony Sound Lumber Co. V. Plan
ner, 0 O. W. R. 708.

Chattel mortgage — Nona fiden — 
Solicitor and client—Privilege.]—On an in
terpleader issue between nil execution credi
tor and a chattel mortgagee, where the chat
tel mortgage ha* been taken to an advocate 
to secure his client's indebtedness to him for 
professional services, the hooks and papers 
of tlie advocate arc not privileged from pro
duction so far ns they are required to shew 
the propriety and amount of the charges 
made. Smith v. Macho y, 3 T. L. R. 1<*2.

Company — Officer.] — Interrogatories 
must he addressed to a corporation which is 
a party to the action, and not to one of its 
officer*. I.ambe v. P.lectrie Pire proofing Co. 
of Canada. l> tjue. P. R. 397.

County Courts — Practice — Affidavit
of documenta—Porumenti not diarloaed in— 
Apple "finit for further affidavit—Sufficiency 
of affidavit Rule 2.Î7 Power and dinerction 
of Judge. |—In an action on a guaranty, the 
plaintiffs applied for an affidavit of documents. 
The defendant Rebecca Levy (who carried 
on business ns L. Levy & Co., with lier hus
band, L. Levy, n* manageri admitted that 
she had certain letter* relating to the pre
sent action written subsequently to the l«Uh 
February, 1004 (the date on which the de
fendant.* notified the plaintiffs that they, de
fendant*. would no longer be responsible un
der their guaranty). The plaintiffs, having 
had previous dealings with the defendants 
on tile strength of other guaranties given hy 
them, obtained an order for further and bet
ter discovery generally. In her affidavit fill'd 
pursuant to this order, the defendant Re
becca swore that she had no entry in her 
books of cheques received on account of the 
previous transactions to that in question iu 
this action; that if the cheques had been en
dorsed with the name L. Levy & Co., it was 
done wholly without authority, and she de
nied having any documents relating to the 
guaranties. The plaintiffs then obtained an 
order "that the defendants do within one 
week from the date hereof make full dis
covery on oath of all hooks of account, led
gers, journal*, blotters, cash books, I «ink pass 
books, promissory notes, cheques, memoranda, 
and other lunik* of account, statements, or
writings, which now nrr or were In nee in
the business of the defendants in the years 
1002. 1003. 1004. 1005, 11*00. with liberty to 
the plaintiff* to apply again ns to the other 
matter* mentioned in the notice of applica
tion filed and served herein on the 25th day
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of July, M106."—An appeal from this order 
was —Per Irvine. J. :—Tue au
thorities conferred by (be County Court Rules 
as in oni 'ring discovery is subject to the 
name limitations as are imposed by the Rules 
of the Supreme Court. Empire JIfg. Co. v. 
Let y d Co., ft W. L. R. 183, 12 It. ( '. R 387.

Default — Pleading.]—A defendant in 
default for a reply to interrogatories tur 
fait$ el articles cannot obtain permission to 
plead until he has been relieved from his de
fault. hall v. Fenton, 4 Que. I». R. 356.

Deposit in Court- Delivery out. Ap- 
phyuid v. Mulligan, 9 O. W. R 240.

Evidence to contradict affidavit on 
production - Privileged document* — He- 
port* of officials of company respecting acci- 
dents Cross-examination on affidavit.]—1. 
in mi action for damages resulting from a 
railway accident, when negligence is charged, 
reports of officials of the company as to the 
accident, made before the defendants hud any 
notice of litigation, and in accordance with 
the rules of the company, are not privileged 
from production, although one of the purpose» 
for which they were prepared wt s for the 
information of the company's solicitor in view 
of possible litigation. Woolley v. \orth Lon- 
don Uw. Co., L. R. 4 ('. V. 002. followed.— 
2. The fact that the reports sought to be 
withheld were written on forms nil headed, 
" For the information of the solicitor of the 
company and his advice thereon," is not suffi
cient of itself to protect them from produc
tion. Ilunter v. fVrand 'trunk Hie. Co., 10 
I*. R. 3Hft, distinguished.—3. When the officer 
of the defendants who made the affidavit on 
production was cross-examined upon it, and 
as a result made a second affidavit producing 
a number <.f documents for which he had 
churned privilege in the first, the examination 
on the l ist affidavit may be used to contra- 
diei statements in the second, although then- 
was in. furthei examination.—4. An affidavit 
mi production cannot lie contradicted hy a con
troversial affidavit; hut if. from any source, 
an admission of its incorrectness can be 
gathered, the affidavit cannot stand. Jones 
v. Monte Yvleo (las Co., f, Que. It. D. 556 
Her icicle v. Hraham. 7 Que. R. ]>. 400, and 
Hubert* \. Oppcnhi im, 26 Ch. D. 743, fol
lowed Savag> v. Can. Par R\c. Co., 3 W 
L. It. 121, 10 Man. !.. R 381.

E* parte order. | —Summons bv the de
fendant - to set aside an ex parte order giving 
the tdaintifTs leave to deliver interrogatories 
to be answered by the defendants' manager :

Held, discharging the summons, that an 
order for hue,, to deliver interrogatories un
der Order XIII., Rule 6. may be made ex 
parte. Hnily f'o. v. H. C. Market Co., 21 C. 
U T. 321. H B. C. R. 1.

Exception to the form -Preliminary
plm Proof ordered. | Where the parties 
have been ordered to proceed to proof upon 
a preliminary plea (in this case an excep
tion to the form I, the plaintiff may interro
gate the defendant upon faits rt articles. Cul
len v. Italy, 9 Que. I». R 268.

Faite et articles -Second examinatinn-
Lrnre of Court—Veir matter.]—A party can 
only once be examined u|»on interrogatories

on articulated facts, except It be with the 
permission of ♦lie Judge or Court, upon can— 
shewn, and then only on new matter which 
was not referred to in the first interrogator 
i* > Holms»Woodworth, 9 Que. P. R 81

Foot note — Practice — Exceptions to 
ansurr — Irrclcvaticy.] — The plaintiffs 
omitted to add any foot-note to their inter 
rogatories, as provided b.v s. 44 of the Sn 
lire me Court in Equity Act, C. S. 1903. <•
112.—On a motion to set aside an order s.r 
ting exceptions to the answer down for hear 
iug :—Held, that, by a proper const ruction 
of the section, such an omission was equi
valent to a requirement that all the defend 
ants should answer all the interrogatories 
Where defendants, in answering interroga
tories filed as part of the bill, neglect to state 
their belief, or. when required to set nut n 
document at length, neglect to do so without 
assigning a sufficient reason, the answer 
insufficient, and exceptions on that groun I 
will be allowed. If. however, the intern, 
gntories relate to matters which arc alto
gether irrelevant, the exceptions will be over
ruled. Holden v. McUivcry, 4 N. B. Eq. 42. 
ft E. L R 80.

Foreign defendants - Administration 
of interrogatories to resident clerk—Power 
of Court. 1—The Court is without power t.. 
order that the ci«rk in charge of the head 
office in America of a commercial firm de
scribed as of New York City, but whose head 
office is, after the issuance of a commission 
to New York, declared to he in France, be 
examined on articulated facts in lieu of the 
personal defendants. Timossi v. Moos, 9 
Que. F. R. 250.

Judgment on. for default of answer
— Discretion. |—The Court has a discretion 
its to admitting interrogatories upon default 
to appear and answer them, and is not im
peratively obliged to admit them upon stmli 
default, ('aron v. Haudet, 6 Que. IV R. 1nô.

Knowledge, information, and belief
Documents. | —An answer to an interroga

tory must be in plain and positive language, 
and clear in im-aning, so that it may be 
safely put in evidence.—It is not sufficient 
for the plaintiff, in answer to an interroga
tory. to deny having any knowhslge, without 
stating his information and belief.- Where 
a plaintiff was properly interrogated as to 
tin* existence of a document in a public office, 
it was held that he was not hound to seek 
knowledge its to the fact, but that, if lie had 
such knowledge or information or belief upon 
the subject, he should answer fully as to his 
knowledge, information, and belief. Scott 
v. Spraul, 2 X. It. Eq. 81.

Letters in posreeaion of defendant s
'ente Refusal of agents to give up. 

(tuterbridge v. Oliphant, 9 O. W. It. 596, 731.

Motion for better affidavit Con
tentious affidavit — Exhibits — Fractice. 
Doyle v. Williams, 9 O. W. R. 286.

Order — Diligence — Stay of proceed
ings.\— Where a party has obtained from 
tlie Court an order to force the opposite party 
to product....... documents, lie must pro-
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ceed with diligence to have the order obeyed. 
A subsequent order which stays all proceed
ings until ihe order for production has been 
obeyed, h irregular and will lx* set aside. 
Toronto Type Foundry <’«. v. \lergenthaler 
Linotype Co., K Que. 1‘. It. 270.

Order for — Amendment.]—An order for 
interrogatories “ »iir faits et articlea." signed 
by the prothonotnr.v. may lx* amended by him 
only. Tongas v. Quinn. 7 Que. I*. It. 04.

Order for further particular* - Offi
cers of municipality. | The plaintiffs’ claim 
was for the price of an Incinerating machine 
bought bv the defendants, who refused pay
ment on the ground that the machine would 
not do the work contracted for.—In prepar
ing for trial the plaintiffs, believing it to 
4m- ne-e.*—arv to procure information as to 
the quantities of the different classes of re
fuse to lie <*onsumed by the machine, de
livered interrogatories, the answers to which 
did hot satisfy the plaintiffs. — On appeal 
from the order -if Mathers. sustaining an 
order of the Referee dismissing the plain
tiffs’ application for further details of in
formation to be given by defendants—in an
swer to the Interrogatories : — Held, per 
Howell, C-l.A., and Richards. J.A., that the 
plaintiffs were n--t entitled on the appeal t«* 
an order requiring the defendants to furnish 
estimate* or opinions of their officers as to 
tlx- quantity of manure produced throughout 
the city, although such officers bad means of 
forming such opinions. — Per Perdue and 
Cameron. JJ.A., that such information should 
he furnished.—The Court being equally di
vided. the appeal was dismissed without costs. 
Dccarii Mfg. Co. v. IFmnspep, IS Man. L. 
It MS.

Particular* Discovery — Which should
h- had first f \ On appeal order made allow
ing plaintiff to have discovery before de
livery of particulars, latter to be furnished 
within niie week after discovery. Townshend 
v. .VortArm. 14 (). W. It. 727, 1 O. W. N. »»•

Penal action. |—The defendant in an ac
tion qui tom for a penalty under Art. 5031), 
It. S. Q„ is not bound to respond to interro
gatories sur faits ct articles; and in this 
case a motion to take the interrogatories pro 
ionfessis was dismissed, but without costs. 
Rossignol v. Morel, 3 Que. I*. R. 407.

Practice — Insufficiency to anstrer — 
Exceptions.]—A defendant who has acini 
entirely through bis solicitor in any matter, 
and has himself no personal knowledge, must 
state in his answer, when required to do so. 
the knowledge that he lias of the matters he 
is interrogated uixin. basing bis answers upon 
tin. information given him by his solicitor.— 
Where there are a number of different and 
distinct questions included in one section of 
tin. interrogatories, and the answer to that 
section is sufficient as to one or more of 
these questions, an exception to that whole 
answer must lx* overruled. The exception is 
I * x> wide.- Iturpee v. \ merit an Bobbin Co., 
N. R. Kq. Cas. 484. followed. Fcnety v. 
Johnston, 4 X. It. Kq. 101. (I K L. R. 213.

Secretary of corporation — Authority
to answer. | - The answers of the secretary 
of a corporation to interrogatories sur faits

et articles will be struck out of the recon! if 
he has mu been authorised by the corporation 
to answer; a delay should be granted to al
low the secretary to renew his answers after 
having procured tlm necessary authorisation. 
Dumont \. r allege of Physicians <t Surgeons 
of (Jue., 4 Que. I*. R. 81.

Service abroad Statute—Repeal
Answers—Capias.] The provision contained 
in s.-s. <; of s. »J3 "f v. 83 of the Revised Sta
tutes of Lower Canada is abrogated.-—2. A 
party who is served in Ontario with interro
gatories, and at the same time accepts con
duct money, thereby consents to go to the 
place where he is summoned to answer the 
interrogatories, and cannot oppose a motion 
to have the interrogatories taken pro eonfes- 
sis if he does not so answer.—3. Interroga
tories may be served, in an action In which a 
> agios is issued, immediately after the tiling 
of a petition to quash the capias. Carbon- 
neau v. Bernard, (I Que. P. R. 30ft.

Service with writ ei juris -Ex parte 
order—-Incorporation of English practice.] — 
The Judicature Ordinance, R. O. 1888.
58, s. 47ft, enacts : “Where no other pro 
sion is made by this Ordinance, the proce
dure and practice existing before the Judica
ture Ordinance, R. O. 1888, shall (adapted to 
the circumstances of the Territoriest, be held 
to lx* incorporated us part of this Ordin
ance."—Knglish Order 31 is intituled “dis
covery and Inspection." Rules 1-11 of that 
Order deal with discovery by interrogatories, 
and do not appear in the Judicature Ordin
ance. The remaining Rules 12-13, with some 
slight modifications, do appear therein under 
the same title : ss. 144 et seq.—Held, that 
the practice and procedure laid down in Eng
land. Order 31, Rules 1-11. were incorporated 
in the Judicature Ordinance by s. 47ft. Sec
tion 185 of the Judicature Ordinance. R. O. 
1888, <*. 58. is intended only for the purpose 
of perpetuating testimony *»r obtaining evi
dence to he used at the trial, and nut for the 
purposes of discovery. Contra per Richard
son, J.—Concurrently with an order for ser
vice ex juris, an order was made ex parte 
giving the plaintiffs leave to deliver interro
gatories with the writ of summons.- ID Id. 
that, as the material in support of the order 
did not profess to shew grounds as provided 
by Jud. Ord. s. 402, to satisfy the Judge 
that " delay caused by proceeding in the or
dinary way" (i.r., on notice) "would or 
might entail irreparable or serious mischief," 
the order ought tint to have been made ex 
parte. Young v. Ilrasscy, 1 Ch. 1». 277. dis
cussed. liOughccd v. Praed, 1 Terr. L. R. 
268

Viva voce answers Reading answers 
from paper. ] A party to an action required 
to give vivA core answers to interrogatories 
must do so and must not reed them from a 
paper prepared in advance. 1 lolsom v. Con
sumers Cordage Co., 10 Que. P. R. lftft.

4. Physical Examination.

Bodily injuries — Accident. 1—In an 
action to recover damages for bodily injuries 
resulting from an accident, the Court has no 
power to order the plaintiff to submit him
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■elf to ■ physical examination by a Flint eon, 
if he refuses 10 do so. M ouateau v. City of 
Alun treat, 4 Que. I». K. 38.

Bodily Injuries— |—In an action
to recover damages for bodily injuries caused 
in an assault the Court will order the plain
tiff t" submit himself to sunticnl exiiminn- 
tii n. Baxter v. Ha vit, 4 Que. P. H. 153.

Report. 1—it is usual in an order requir
ing plaintiff to submit to physical examination 
by a surgeon to insert a direction that the 
report be in writing and n copy given to the 
plaintiffs solicitor. It is doubtful if this can 
be insisted on as a term of the order. Lcilie 
v. Ucheotrn, 13 O. W. R. 342.

5. Production or Documents.

Action against railway contractor
—Copie» of contract», rulet, and reputation«.] 
—In an action for damages against n rail
way contractor, the plaintiff may ask for the 
filing of: (aI a copy of the contract between 
the defendant and the railway company; (hi 
a copy of the contract between the plaintiff 
and defendant; (c) a copy of the regulations 
issued by the defendant's engineer concern
ing blasting operations; and (di the pay 
list containing tin- name and number of the 
plaintiff. Piti v. AYic Canadian Co., 10 Que. 
P R. 173.

Action against unincorporated aeao 
elation Itocumenta in puaaeaaion of central 
body—Striking out defence for non-produc
tion. I—A defendant should not have his de
fence struck out for nou-prod uct ion of docu
ments which are not in any way in his cus
tody or control, but are in the custody of the 
officials of an incorporated Isxiy, having Its 
head office in a foreign country and not be
ing a party to tin action. — Keartlcy v. 
Philipa. 10 Que. II. It. 36. and Fraaer v. 
Burrow», 2 Que. It. I). *124. followed. Vni
ton Iron Work» \ Winnipeg Lodge, y#, fff 
Ironmouldcra' I'nion of Xorth America, 18 
Man. L. R. 137. » W. L. R. 208.

Action against unincorporated asso
ciation Individual defendants ordered to 
represent association—Documents In posses
sion of central body out of jurisdiction of 
('ourt—Attempt to compel production. Yul- 
can Iron 11 orka v. lVinnipcy Lodge So. 122, 
Ironmouldcra’ Union of Xorth America, <1 
W. L. R. 208.

Action for penalties 1 — It is improper 
in an action to recover penalties under the 
Extra-Provincial <’orporations Act, 63 V. c. 
24 (O.l, to issue the usual praetpe order for

Sreduction of diKmments by the defendants.
uch an order having been issued, it was 

held that the defendants were not bound to 
file an affidavit and claim privilege, but were 
entitled to have the order set aside, ,/o/m- 
aton v. London rf Paria Exchange, 23 (’. L. 
T. 245. (I O. L. R. 40. 2 O. W. R. 468. 402. 
601.

Action for value of professional ser
vices - Dockets and blotters of solicitor — 
“ Entries of events "—Affidavit on production 
—Parts of books sealed up. Amoldi v. Cock- 
man, 11 O. W. R. 102.

Action on life insurance—Application 
of (Quebec law—Agm nient between defend
ant* and general agent and aub-agent Ma
teriality - Relevancy. | — In an action to 
recover amount at two life insurance policies 
there were two questions for consideration, 
if deceased suicided, and if Quebec lav - ap
plied. Deceased resided in Montreal, and <i 
rendants' bead office was in Toronto : Held, 
that the agreements between the general agent 
and defendants and the g« nernl agi nl uid 
Montreal sub-agent must be produced. Gray 
v. Crown Life, 13 O. W. R. 044.

Affidavit — Copy of document.} Vnder 
53 \‘ e. 4, s. 60. and form 10. an affidavit of 
discovery should negative possession of a 
copy of a document. Burden v. Howard, 
(No. 2). 23 C. L. T. 266.

Affidavit — Defunct company—Acconnt- 
nnt. Waterall v. f'nion l>etroleum Co., 6 «). 
W. R 740

Affidavit — Identification and description 
—Schedules—Mortgages. Farmer»' L. and s. 
Co. v. Scott, 2 O. W. R. 23.

Affidavit Tetter*—.Solicitor and chat 
—Privilege. |—In an action on a policy on 
the life of the plaintiff’s husband, the defend
ants filed an affidavit on production, but ob
jected to produce certain letters betweei a 
local and the head office, on the ground “ that 
they are privileged, being of n confidential 
nature and disclosing certain legal points in 
connection with the defence of this action." 
On n motion to compel production, the de
fendants' manager in an affidavit stated that 
" it Is my ctfetotn, in the course of famine -. 
frequently to write to the head office on mat
ters involving points of law : th*- head office 
confer with their general solicitors, receive 
legal advice from them, and then communi
cate with me. The letters (in question) are 
of the same nature ns those between soli
citor and client, and nrc. as I am advised 
and believe, privileged for that reason." — 
Held, not sufficient, and that the affidavit 
should state that the letters "came into ex
istence for the purpose of ncing vommtini- 
< tiled to the solicitor, with the oh feet of ob
taining his advice or enabling him to defend 
an action." Southwark and Vauxhall Water 
Co. v. (Juick, 3 Q. R. D. 315. followed. 
Thornton v. Maryland Caaualty Co., 11 O. 
L. R. 44. 7 O. W R. 15.

Affidavit — Materiality — Examinaii >i 
of partir*—Scope of—Contenta of document 
—Coat» of examination.]—The plaintiff al
leged a contract of partnership with the de
fendant J. for the promotion of n company 
to buy plant and carry on a manufacturing 
business, and that the defendants I! and 
had maliciously caused a breach of the pnr'- 
nerahip contract ; lie claimed an account and 
damages. The defendant It., on examination 
for discovery, said that he lmd obtained agry-'- 
ments to sell from various companies, which 
were afterwards assigned to a newly incor
porated company, not a party to this action. 
The plaintiff alleged that these agrecinimts 
were, in fraud of him, substituted with vari
ations. for agreements previously entered into 
between the same companies and .1. ; also that 
R. and G. paid $20.000 to J. to induce him 
to act with them; and it appeared from R.'e
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examination that he and <’. drew a rheque 
upon their batik account in favour of J., 
which was paid: -Held, that the agreements 
itn<l the cheque and a memorandum prepared 
by It. were material to the plaintiff’s nine, 
and should be produced or accounted for In 
the defendants’ affidavit» of documents. -2.
That R. and *ought not. as a matter of 
discretion, to be ordered to disclose facts 
which would become material only when the 
plaintiff should have established his right to 
damages.—3. That the plaintiff was entitled 
to know from It and C. Whether they paid 
money to J. : whether it was their own money, 
or, if not. whose it was; and for what it was 
paid.—4. That the plaintiff was entitled to 
know the amount paid by It. and (’. to the 
M. company for their business, it being al
leged by the plaintiff that he and J. had ob
tained a prior option upon it.—f>. That the 
plaintiff was entitled to know from <’. the 
nature of the agreements made for the pur
chase of the properties; if they were in writ
ing, and he had access to them in his capa
city of director of the company which was 
formed, he should inform himself of their 
contents so as to l>e able to answer as to 
them, or should produce copies; but. if he had 
no right of access, he vas not bound to state 
his mere recollection of them :—Semble, that 
where an examination is unnecessarily long, 
the costs of it should he entirely disallowed. 
Décision of Meredith, C.J., 22 < ' L. T. 117. 
varied, /-.'raw* v. .laffrey. 22 (’. I,. T. 133 
SO I R 327, l u w R 2», 158, 2 o V 
It. 678. 3 O. W. it. 877, « O. W. It. 733.

Affidavit — NercttHy for — Agent’* com- 
mission. |—In an action for compensation for 
services rendered In finding a purchaser for 
property, where one of the defendants la a 

Ion, and must have under Its control 
all records, proceedings, and correspondence, 
if any exist, relating to communications with 
the other defendant, it is impossible to say, 
under nil the circumstances, that discovery 
was not necessary or might not he helpful in 
the trial, and an affidavit of documents will 
therefore he ordered. H ood v. Dominion I.um
ber ( o.. 37 X. S. R 280.

Affidavit — Order. |—Where inspection 
is sought of documents supposed to be In tin* 
possession of the opposite party, an order 
should be obtained under s. 5!) of 53 V. <*. 4. 
for discovery by at! davit ns to what docu
ments arc in the opposite party’s possession, 
when an order may he ma under c. <11 for 
their production. Vuthina Suphite Co. v. 
CmAing. 23 C 1,. T. 158. 2 N. R Bq. 45R.

Affidavit — Partnerahip — Matter and 
tenant—Agreement to than profitt—State
ment furnished by matter -Fraud.]-—Held, 
by Anglin. J., in Chambers, that, notwith
standing the language of s. 3 of R. S. O. 
1807, c. 157, a statement of | rofits furnished 
by a master to his servants, where there is 
nn agreement to share profits, is Impeachable 
for fraud; and fraud being alleged by the 
plaintiffs (servants) in an action (inter 
alia) for an account of profits, the plaintiffs 
were entitled to discovery of a document in 
the possession of the defendant (master) 
shewing the basis of the statement of net 
profits furnished by the defendant :—Held, 
by n Divisional Court, upon appeal, not pass
ing upon the questions with regard to the

statute, that production of the document was 
properly ordered, having regard to the gen
eral rules relating to discovery and the other 
claims made in the action. Cutten v. Mit
chell, 10 O. L. R. 734. O. W. it. 407. 552, 
62V.

Affidavit — Partnership — Account — 
S|ss‘ijil agreement — Master and servant— 
Profit sharing —Statement furnished by mas
ter— Impeaching for fraud. Cutten v. Mit
chell, ti O. W. It. 4»7, 552, 1<> O. L. It. 734.

Affidavit -Privilege — Confidential com
municationt — Solicitor and client. |—There 
has been u progressive development of the 
particularity required in the description of 
correspondence between a solicitor nnd his 
client in order that it may be protected from 
discovery by reason of privilege. As the affi
davit on production cannot be contradicted, 
the grounds upon which the privilege is 
claimed must be set forth explicitly and fully, 
so that the Court may judge as to whether 
the documents so described are properly with
held from production. The affidavit must not 
only state that the correspondence is confi
dential and of a professional character, but 
the nature of it must be set forth, without 
any ambiguity whatever, in order that there 
may be no doubt as to its being privileged. 
Where the solicitors were acting as agents 
fur the sale of defendant's land in question 
in this action, shortly before the first of the 
letters for which the defendant claimed privi
lege was written :—Held, that the defendant, 
in order to protect the corresiiondence, should 
give some more definite description of it than 
that it was written "in reference to the mat
ters which arc now in question in this ac
tion." tlardner v. I ruin 4 Ex. D. 41) ; O’Shea 
v. Wood, [18ÎM i 1* 286. and Aintuorfh v. 
Wilding, (lftOO) 2 Ch. 315, followed. Clergue. 
v. McKay. 22 c lj. T. 64, 148, 162, 3 O. L. 
It. 63, 478. 1 O. W. R. 178, 241. 2 U. W. it. 
647, 3 O. W. R. 8Ü0.

Affidavits Privilege—Confidential com
munications — Solicitor and client. Hall v. 
La plante. 2 O. W R. 41H).

Affidavit of documents -Sufficiency of 
description — Privilege.] — An affidavit of 
documents w hich described certain lsink books 
as hill registers, current accounts, and led
gers for stated periods:—Held, sufficient.— 
Privilege was elainmd for the first time in 
respect of such books in a supplementary affi
davit filed subsequently to the issue of a sum
mons for a further and better affidavit. — 
Held, that this affidavit defeated the sum
mons. and that the claim <>f privilege must 
he allowed. Itank of British Columbia V. 
Oppenheimer, 20 (*. !.. T. 142, 7 It. ('. L. R. 
104.

Affidavit of documents made by offi
cer of defendant company — Cross-ex
amination on—Claim of privilege — Docu
ments procured in contemplation of litiga
tion—Right of plaintiff to full information— 
Duty of officer to inform himself—Disclos
ing names of witnesses. Savage v. Can. Par. 
Du. Co. (Man ), 3 W L. R. 124.

Affidavit on production — Document* 
relating to plaintiff'* title—I’rotcction. ) — 
The plaintiff’s manager made an affidavit on
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production of documents in which he objected 
■ o produce certain agreements (referred to 
in the statement of claim) between the plain
tiffs and their a signors whereby the prie 
l»erty in question in the action was assigned 
to the plaintiff»: on the ground that such 
document “relates exclusively to the title of 
the plaintiffs and to the case of the plaintiffs 
in this action and not to the case of the de
fendants. nor docs the said document tend to 
support the defendant»' case, nor does it. to 
he best of my knowledge, information, and 

Is-lief. contain anything impeaching the ease 
of the plaintiff- Held, not sufficient to pro
tect the document from production. Combe 
\. Corporation of London, 1 Y. & 1'. <\
1131, followed. (Juiltcr V. IIratty, 23 (*h. I). 
42. specially referred to. Diamond I latch Co. 
v. Ihnrkrxhury Lumber Co.. 21 (*. L. T .*142.
1 O L. It. 577.

Appeal Discretion.|—An appeal from
the decision of Woitherbo. J„ refusing the 
plaintiff’s application for discovery of docu
ments. The defendant» oontendi-d that there 
was nothing to indicate the existence of any 
documents to be discovered, and also that 
there was no appeal, the order being discre
tionary with tin- Judge below .—Held, that 
;ni appeal oan be asaertid In inch caaee. and
that the Judge Mow erred in refusing dis
covery. Wood v. Dow. Lumber Co.. 24 C. 
L. T. 238

Better affidavit. 1 — Murphy v. Laki Erie 
if Detroit River /fir. Co., 1 O. W It 827.
2 O. W. It 444.

Books of company — Affidavit on pro- 
dim ion — Privilege — Relevancy. MePhee 
v. AlcPhee \utomatic Co., 7 U. W. R. »S0J*.

Breach of contract—Correspondence n 
lating to similar contracts. Deni-on v. Tay
lor, 2 O. W. It. 886, 4<H).

Breach of contract I inmages—Ix>s» of
profita In business — Rooks and documents 
pertaining to business Postponement of trial. 
Playfair v. Turner, 7 O. W. It. 332. 371).

Confidential report to company"» 
solicitor Privilege.] A company sued 
in damages on account of an accident cunnot 
be compelled to produce at the trial a report 
made by an officer of the company to their 
solicitor, this report being a privileged com
munication between attorney and client. 
/astr v. I!rand Trunk Kir. Co.. V) Que. P 
It. 270.

Correspondence after action began
Information f<»r defence privilege- Ex
amination for discovery—Undertaking to pro
duce. Slater Shoe Co. v. Wilkinson. 1 (). W.
R. Ml.

Defendant's affidavit of documenta —
Document relating nobly to defendant’* rase 
—Refusal to produce.]—In defendant's ntfi 
davit on production, he admitted having a 
lease which he refused to produce. Inspec
tion of It refused, as plaintiff cannot in any 
way supi>ort his case by it. Von Faber v. 
Enriçht, Il W L. R. 648.

Documents out of jurisdiction. I — < '■ -
tain documents had been sent under the by 
laws of the defendant union to the parent 
union in Columbus. Ohio, the latter being 
lawfully in possession of them, but not :i 
party to this action:—Held, that the 
fondant could not be compelled to produc 
these documents on discovery. Vulean x 
W innipeg. 1) W. L. R. 208.

Enforcement of order Stay of pro
ceedings. |—-The party in whose favour an 
order is made for the production of docu
ments is not entitled to have the proceedings 
in the case stayed until It Is compiled with, 
but should use the means provided by laxv t<> 
have it enforced. Toronto Type foundry 
Co. v. Mrrgenthajer Lithographic Co., lti Urn
K It 345.

English practice Payment of costs of 
discovery—Incorporated company—Selection 
of officer to make affidavit on production. 
Can. Hank of Commerce v. Carbonnrau (Y. 
T.). 1 W. L. R. 262. 300.

Examination of officer of plaintiff of
company- Relevancy.] — Order made for 
further production, but motion dismissed so 
far as re-examination of an officer of plain
tiff company is concerned as to place of de
posit of the mineral alleged to be the origin 
of *' Vitae Ore,” and the process of manufac
ture of the artificial article. Thro. Xoel v 
i itai Ora, 10 w L B M

Identification -Description in affidavit. ] 
—Wheçe discovery of documenta is made, i' 
is not enough to make them i.p in sea Ini 
bundles marked A. ami B., but the documents 
must be identified by a mark or number and 
so described in the affidavit, ('uniting Sul
phite Co. v. Cushing, 23 ('. L. T. 231, 2 N. R 
Kq. 466.

Inspection — Privilege — Mortgage — 
B h k "r bank Bank Act i ‘rand Pn 
liminary issue—Appointment of accountant 
ns agent to inspect books -Grounds for. Can. 
Hank of Commerce v. Wilson (Y.T. i, 8 W. 
L. R. 266.

Letters — Privilege—Contracts similar t-> 
that in question — Trade combination—Se
curity fur costs increase in amount Dis 
eretion. Casein Co. v. II unshy, 3 (). \V. R. 
51), 178. 255, 412.

Letters between solicitor and client
/'rii iU •)< . l Lettari pawing ht lae< n a 

Heitor and his client, who was the common 
grantor of the plaintiff and defendant, in re
spect to the property in dispute, which had 
passed into the possession of the defendant 
from the executor of the writer, after his il
l-case, are not privileged from production 
Platt v. Buck, 22 (’. L. T. 374, 4 O. L R. 
421.

Mechanics’ lien action — Order and 
appointment issued after trial begun.]—In a 
mechanic»’ |ji-n action plaintiff, without leave 
of Referee, obtained an order for production, 
find an appointment to examine one of the 
defendants for discovery, pending an adjourn
ment, and after the trial bad commenced. 
The order and appointment were set aside, 
but without prejudice to an application be
ing made therefor to the Referee. Wade \. 
TrtUer, 13 O. W. R 1132
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Mortgage Estoppel — Fraud Dis
covery limited as to <lnt«• l»y affidavit <m pru- 
duetlôn - A promit — Preliminary Issue — 
ltvtter affidavit. Van. Hank of t om merer v. 
McDonald (Y.T.t. 1 W. L. K. 271, ROB.

Motion \ err nail y for. ]—A defendant
,*nntu>t demand. by motion, tin* production of 
the documenta invoked by tin* plaintiff in 
support of bis claim, tin- plaintiff not being 
in » position to proceed with his action until 
Mirli documenta have been produced. I.rmay 
x l a belle, I Que. V. R IN'.l

Motion for Yagurnrna — letton rn 
ho toiii' Spedficationa of documenta nought.]

In an action en bornage, a motion by the 
plaintiff that tin* defendant tie ordered to 
produce and give communication of all docu
ments and titles which In* has in his control, 
and which relate to the contestation, is too 
vague and indefinite, because it does not call 
for any particular document. Hruneuu V. 
Talbot, <1 Que. P. It. 424.

Motion for further affidavit Prac
tice Examination ■ Costs. Harwich v. 
Had ford. 7 0. W. It 237.

Motion to compel Documenta relied on 
by plaintiff—Pleading. 1 A defendant not be
ing bound to plead to the action whilst docu
ments invoked by the plaintiff are not pro
duced, n motion to compel production of such 
documents is idle i inutile). Montreal Watch 
liiac Vo. v. Imperial Hutton Worka, Limited.
7 Que. V. It. 271».

Non materiality of documents For
eign commiaaion—luapeetion. ] -Where dis
covery, ns distinguished from production for 
the purpose of inspection, of documents, is 
sought, an affidavit of such documents must 
he given, though their production when ap
plied for could lie successfully opposed on 
the ground of immateriality. Documents 
within the jurisdiction of the Court will not 
lie ordered to be produced before a commis
sioner for taking evidence abroad except in 
very special circumstances. Where inspection 
of documents had been given by consent, an 
application to the Court for further Inspec
tion was granted, and the Court declined to 
give effect, as too technical, to an objection 
that a demand in writing for inspection had 
not been made prior to the application to 
the Court. Vunhiny Sulphite Co. v. I’uahing,
23 C. !.. T. 231, 2 N. B. Kq. 4<H), 472.

Order for — Default—Proof of—Con
tempt of Court—.1 ttaoh ment. ] —Before an 
attachment can be issued for contempt in not 
i ng d icuments for inspection «>n an ex• 
amination for discovery, an order for produc
tion for inspection has to be made An order 
for production of books for inspection must 
state the time, or time after service thereof, 
within which the books are to be produced, 
and the copy thereof served must be indorsed 
with notice of the consequence of neglect or 
refusal to obey the same. Smith v. McKay,
4 T. L. R 202.

Order for production Motion to dia- 
tniaa in tion—Indorsement of notice. J—In or
der that a party taking out an order for dis
covery may invoke the provisions of s. 1N4, 
J. O. 1803, though only with the object of

having a plaintiff’s action dismissed or n de
fendant's defence struck out. the order must 
lie indorsed in accordance with s. 311. Doidge 
v. Town of Regina (So. .?», 2 Terr. !.. H. 
337.

Ownership of land — Filing of docu
menta of title. I—A party who alleges that 
he is the owner of certain land, without al
leging title or proofs in support of his alle
gation. will not be ordered, upon motion to 
that effect, to tile his document of title to 
the property, and proceedings will not be 
suspended in order to compel him to file such 
document*. Molaon v. Montreal, 5 Que. I*. 
R. 330.

Penalty. |—Johnaton v. Hondo and Faria 
Kwehange, (I O. L. It. 40, 2 O. W. It. 408, 
492. 301.

Place of product.on. | —\\ lu re an order
has been made for the production of docu
ment. the document should he produced in the 
ci tv or town in which the writ was issued, 
hut a Judge has a discretionary power to 
order production somewhere else to prevent 
inconvenience and prejudice to a party's busi- 
tievs operations. Daviea-Sayvard Mill and 
Land Vo. v. Huchanan, 24 C. L. T 107, 10 
It. <\ R. 173.

Pleading — Doeumcnta mentioned in — 
affidavit. I Application to enforce produc
tion of documents to which reference had 
bf ii made in the defendants' pleading: Order 
XXX., Rules 13. 17. IN.—The defendants 
hail referred to n certain d«-d which con
tained a reservation. Imtli in the grant and 
habendum, as follows : - Subject, however, to 
the terms of a written agreement entered 
into between the said imrties this day.” 
Tin- defendant objected to produce this 
agreement, upon the ground that it was 
not a document referred to in the pleadings. 
The plaintiff's affidavit did not allege that 
tie* document was in the iwissession or power 
of tin- defendants. For the plaintiff it was 
contended that, if the document was to be 
regard'd ns one referred to in the pleadings, 
no affidavit was necessary: Order XXX . 
Rule IS:—Held, that tin- agreement was not 
a document referred to in the pleadings ; 
that tin- affidavit was defective: and the 
motion should b<* refused with costs. Robert 
v. Miller (No. 2». 2«» <\ I,. T. 410.

Practice — Application to dinmiaa action 
—Failure to indorse notice on order.1—Rule 
330 applies to orders for discovery of docu
ments. not only where the remedy sought for 
non-compliance is attachment, but also where 
the remedy sought is dismissal of the action 
or striking out of the defence. Where there
fore a copy of such an order served was not 
indorsed as provided, an application to dis
miss the action for non-compliance with the 
order was refused. Leadley v. tiaetz, 3 Terr. 
L R. 484

Privilege — Contemplated litigation — 
Affidavit on production, damea Vo. v. Dom. 
Ft. Co.. I O. W. R. 418.

Privilege — Information and documents 
obtained before action. London Life Ina. Vo. 
v. Molaona lianh. 1 O. W. R. 437, 2 O. W. 
R. 34. 3 O. W. R. 838.
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Privilege — Photograph».]—Photographs 
sworn to ho part of the material* of the 
defendants’ evidence in the action are privi
leged from production. — Documents sworn to 
be • tiled into existence in the l"cui fide belief 
that litigation might ensue are not for this 
reason only privileged from production. 
Fcigenbaum v. Jackson, 7 It. C. It. 171.

Privilege — Reports of officers of com
pany ■-Contradictory affidavit on production 
—Examination of officer of company- Affida
vit made by a different officer. Main v. fan. 
Pa . Co (Mas.), 2 W L B 285

Privilege — Reports of officer» of com
pany l'. x a mi nation of officer — Duty to ob
tain information.]—1. When an affidavit on 
production of documenta is made by an officer 
of a company, any other examinable officer of 
the company may be examined upon it, and 
his answers may be used to impeach the affi
davit on an application to compel the tiling of 
a further and better affidavit.—2. If such last- 
mentioned officer on his examination states 
that he does not know whether or not certain 
documents exist which, by the rules of the 
company, should be in existence, he will be 
order 'd to inquire and obtain the Information 
necessary to enable him to answer fully and 
explicitly.—,1. Report* of the various officials 
and servants of a railway company upon the 
tMTurrenee of a tire alleged to have been 
caused by sparks from a locomotive, and 
as to the condition of the locomotive, if made 
in the regular course of duty under the rules 
of the company, are not privileged from pro
duction. — 4. The tin* having occurred on 
the 20th day of the month, the officer was or
dered to produce all reports on the condition 
of the locomotive from the first to the last 
day of the month. Rain v. Can. Par. Rte. 
Co., 15 Man. I* R. 544, 2 W. I* R. 235.

Privilege —Sale of patent rights—Letters 
before sale. Outcrbridge v. Oliphant, 8 O. 
W. R. 4M.

Privilege—No/ieifor and client—Fraud.] 
—There is no valid claim of privilege in re
gard to the production of documents passing 
between solicitor and client, when the trans
action imprached is charged to be based upon 
fraud. Williams \. (Jucbrada Rathe ay. I.and. 
and Copper Co., \ 181)5] 2 Oh. 751, followed. 
And where the action was by a mortgagor to 
set aside as fraudulent a sale under the 
power in the mortgage and for redemption:— 
Held, that an admission made by one of the 
defendants, though sufficient to entitle the 
plaintiff to redeem, not being of efficacy 
against some of the other defendants, did not 
remove the issue of fraud from the record 
so as to enable the defendant making the 
admission to escape discovery. Smith v. 
Hunt, 21 C. L. T. 237, 1 O. L It. 334.

Production of documents Privilege— 
Evidence produced in contemplation of litiga
tion|—Appeal by plaintiffs from order of 
local Judge at Perth requiring plaintiffs to 
file a further and better affidavit on produc
tion. Defendants were owners of land
through which a roadway runs, and the ques
tion to be determined in the action was 
whether sudi roadway was a public highway 
or not :—Held, that defendants were not en
titled to such production and inspection.

While the information was not obtained f<-r 
the purpose of supporting an action 
pressly contemplated at the time the instrm 
lions were given to the soicitors, it must 
have been contemplated at the time the in 
struct ions were given to the solicitors, that 
If the report of the solicitors was that a 
highway existed, an action would be brought 
against the defendants for obstructing it, if 
they persisted in disputing that it was a 
highway, in which event the information 
obtain «si by the solicitors would be necessary 
to assist them in prosecuting such action. 
The immediate purpose of the Information 
was to aid the solicitors in forming an opin 
ion to the legal rights of plaintiffs in refer 
ence as to the road, and such information ob
tained by the solicitors for that purpose was 
privileged from production in an action 
brought as the result of the opinion formed 
by the solicitors. South mark v. Quick, 3 ty 
H. I). 315 : Liroyd v. Halifax, 118IIÔ | I Ci* 
♦!8tî. The appeal allowed, with costs to the 
successful party in the action. Flmslcy \ 
Miller, 5 O. W. R. «1, 717, 10 O. L. R. 343

Railway — Affidavit on production tnad> 
by officer—Cross-examination on — Claim of 
privilege—Reports of officials respecting acci
dent—Duty of officer to inform himself—Dis
closing name» of tcitncsscs. 1—Reports made 
by the employees of a railway company i > 
their superior officers in accordance with it* 
rules concerning an accident resulting in 
death, and . immediately thereafter, an- m-i 
privileged from production in an action 
against the company for damages arising oui 
of the accident, if they were made in the dis 
charge of the regular duties of such employees 
and for the purpose of furnishing to their 
superiors information as to the accident itself, 
and were not furnished merely as materials 
from which the solicitor <>f the company mi chi
make up a brief, and an officer of the com
pany who ha- made an affldayit on prod 
tion of documents, must, on his cross-exam
ination on such affidavit, furnish such inform
ation concerning them that the ( *ourt may la
in a position to decide on a further motion 
whether they are privileged or not. If any of 
the information nought on such examination, 
and to which the plaintiff is entitled, is not 
withiu the knowledge of the deponent, he 
must ascertain the facts and give the in
formation. That the names of some of tin- 
defendants’ witnesses would be disclosed if 
the questions were answered, is not a suffi
cient reason for refusing to answer. Ques
tions as to whether reports had been sent 
in as to the condition of the locomotive before 
11" a ■ Idsm. and as to repairs thereto, mue 
also In- answered. Savage v. Can. Pac. Ric. 
Co., 15 Man. L. R. 401, 1 W. I* R. 441.

Railway company—Accident — Reports 
of servants—Privtlegc.]—A company sued in 
damages on account of an accident may he 
compelled to produce at the trial all reports 
of the accident made by its employees in the 
ordinary course of their business, or of their 
duty, hut not its reports made at the re 
quest or instance of its solicitor, in answer 
to inquiries made by the latter, with a view 
to and in contemplation of anticipated litiga
tion. Stocker V. Can. Pac. Rte. Co., 5 Que. 
P. R. 117.

Relevancy - - Denial—Sufficiency of affi
davit.]—When a party to an action has made
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and filed an affidavit on production of docu
ment»». in tin* ordinary form, in oiiedience to 
an order to produce nerved upon him, the 
opiHvifv party inu»t be satisfied with such 
affidavit unless he can ahew, from admissions 
or former statements on oath of the affiant, 
that there i* a reasonable suspicion that he 
ha* in hia possession or power other docu
ments relating to the matters in question.-- 
The party seeking discovery cannot get ai 
order for a better affidavit merely by shewing 
that there an* in the possession or jsiwer of 
the opiKisite party letters or other documents 
not mentioned in the affidavit which might 
contain relevant matter, in the face of the 
statement in the affidavit that there are none 
such. Muir v. l/fjander, 24 V. L. T. 410, 
15 Man. L. It. 103.

Security for costs of production —
English rules—Special provision* of Yukon 
rules -Practice, Can. Hank of Commerce v. 
( arbonntau (Y.T.), 1 \V. L. It. 202. 3U9.

Time for — Particular». | —If a plaintiff, 
at the time of the return of his action, does 
not file the documents invoked in support of 
his demand, the defendant may make a motion 
for their production and for particulars. Thi
bault v. Poulin, 21 Que. 8. (*. 120.

0. Miscellaneous.

Action to revoke probate of will in 
favour of earlier document—Leave to de
fendant to photograph d miment produced by 
plaintiff—Terms—Costs. Fuulda v. Bowler, 
7 \V. L It. 517.

Inspection and analysis of medical 
preparations Patting off gond» on public 
—Injunction.\—In an action for an injunc
tion restraining the defendants from passing 
off upon i he public certain medicinal pre
paration- manufactured and sold by them, 
so as to deceive the public Into the belief that 
they were the preparations of the plaintiffs, 
the defendants are not entitled to an order 
for the analysis of the samples of the pre
parations of the plaintiffs, though produced 
by them for all purposes, and although they 
contended that such analysis was necessary to 
test the claims made by the plaintiffs that 
their preparations were cures for cancer and 
other diseases.- -The defendants' object could 
be as well attained by an analysis of what 
might be freely purchased in the open market 
without the destruction of any of the plain
tiffs’ property. Theo Xocl Vo. v. Vitas Ore 
Co., S W. L. IL «43. 18 Man. L. It. 40.

Inspection of document referred to 
in pleading BhUU v. Broun
(No. 1). 4 K. L. It. 312.

Inspection of property Trespass —
ilintng land—Bi*k of Inning evidence—Con. 
Buie» JOHti, JÜU8.1—In an action for dam
ages and for an account of ore or minerals 
removed by the defendants from the property 
of the plaintiffs, in which a trespass on part 
of the plaintiffs’ property was admitted by the 
defendants, an order was made, before the 
delivery of the statement of claim, allowing 
the plaintiffs to inspect the defendants' pro

perty, so that the plaintiffs might stale their 
case according to the facts, and because the 
evidence necessary to ascertain how much 
ore had been removed might he lost by delay. 
Bight of Way Mining Co. V. I.a Bone Mining
Co.. 1» i). \V. R «7*. 14 O. L. It. 80.

Interrogatories Delivery before de
fence. White v. Mi-Cabe, 40 N. 8. It. «28.

Interrogatories ! naatiafartory onawrra
Defend etruck out I Where the answers

of the defendant to certain interrogatories 
were disingenuous and evasive, and certain 
information peculiarly within his knowledge 
or under his control was not disclosed by him, 
an application was made under O. 30, It. 20, 
to strike out his defence. The Judge or
dered that, unless the defendant made a suffi
cient answer to the interrogatories within 
a stated period, his defence should he -truck 
out and judgment entered against him. On 
appeal thl* order was affirmed. Band V. 
White, 40 N. 8. It. 145.

Snrgical examination of plaintiff —
Action for peraonaI injurie»—Buie J6\? — 
Ih livery of defence. |— An examination of the 
person by a surgeon under Con. Itules 4«2. in 
an action for personal injuries, is an examin
ation for discovery; and that Rule must be 
applied in the same way as Con. Rule 442; 
therefore an order for such an examination, m 
an action where the liability is disputed, will 
not, if opposed, be made before the delivery of 
ilie -'ai.hi.in of defence. Bum» \. Toronto 
/fir. Co.. V O. W. It. 277. 13 O. L- It. 404.

DISCOVERY OF FRESH EVIDENCE

See Evidence.

DISCOVERY OF MINERALS

See Mines and Minerals.

DISMISSAL OF ACTION

See Action.

DISMISSAL OF SERVANT

See Master and Servant.

DISORDERLY HOUSE

See Criminal Law.

DISQUALIFICATION.

See Elections.

DISSOLUTION OF MARRIAGE

See Divorce—Husband and Wife.
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DISSUADING WITNESS

*•’#r < UIMIXAL Law.

DISTRACTION OF COSTS

see < *oere—Solicitor—Will.

DISTRIBUTION

>ff Rxn I'TORH AND ADMINISTRATORS- LIMI
TATION or Actions.

DISTRESS.

Arrears of taxes—Notice of tale—7*imr
Illégal *alc—Treapatt ah initio — Pam- 

ape*—Lien. | The provision in s. 88 of the 
A»*vss ,-nt Art directing that the collector 
of taxes “hall vive at least ten days' public 
notice of the time and place of sale of goods 
for delinquent taxes, means “ten clear days," 
and tin* |ntrty making a distress on less notice 
liecorae* a trespasser ah initio.—Section 87 
does not create the relationship of landlord 
and tenant lietween the parties; nor does 
it give n lien u|ion goods such as the 
preferential charge u|mn lands under s. 
SO.—The notice of sale being bad, the de
fendants in an action for illegal distress 
were trespassers ah inifio. and the measure 
of damages was the value of the goods, 
with additional moderate damages for the 
bare trespass. Can. Canning ( o. v. Fagan,
12 B. C. R. 23. 3 W. I* R. 88.

Payment by tenant after distress to 
mortgagee of landlord -Pintnaa late fully 
begun—Continuation after payment— \ alidity 
of payment—Itailiff—Cnunterelaim—Cottt of 
diatr•»*—Cottt of aetion for illegal dittrett. | 
—Action by tenant against landlord and bail
iff for an injunction restraining defendants 
proceeding with a distress for rent, and for 
damages. I lefendai Ireland, being the owner 
of a farm of 00 acres in the township of 
(frighten, conveyed it by way of mortgage 
to C. R. W. Itiggar and others, trustees. 
I Alter defendant Ireland demised the same 
premises, by lease under seal, to plaintiff 
for ft yean», at an annual rent of $ 1 frft. Rent 
became in arrear and landlord distrained. 
Landlord'* mortgagee notified tenant to pay 
rent to him. as his mortgage was overdue, 
and threatened ••■nant with proceedings if he 
did not so pay him the rent, 1'nder this 
compulsion h-nnn' paid landlord’s mortgagee 
the rent due :—Held, the (sisition was the 
same as if plaintiff, after defendant had dis
trained his goods, had paid the rent to the 
landlord himself. The distress was originally 
lawful, and the landlord was entitled to retain 
it until, not only the rent, but the costs 
of the distress, should he paid. I'ntil |»ay- 
raent of these plaintiff was nut entitled to any 
relief Upon the Question whether plaintiff 
was entitled to pay his rent to the mortgagees 
or not. the defendant Ireland failed. On the 
other hand defendants were entitled to he 
paid their costs of distress before a replevin 
or injunction could properly he granted, be

cause the seirure and proceedings down 
the time plaintiff paid his rent to tin- mon 
gagees were prop, r and regular; and *ii. v 
were entitled to retain a sufficient quantity of 
the goods until the costs of distress w,-r. 
paid. In these circumstances, there was no 
cause of action against the bailiff, and 11n 
action should In- dismissed as against him. 
Puffer \. Ireland, 5 O. W. R. 447, M »» 
L. It. 87.

Sale of land Inalalmentt of put • i
money—Kent — pefault - Conttruelt.,,i 
deed. 1—A deed by which the owner of land 
Ids it for live years, the grantee to nay tax.*, 
ass.-'sments, and assurances, in which it is 
stipulated that on default "f payment within 
sixty days after the falling due of each 
yearly sale, tin- grantee will lose nil advan
tage, is, in spite of its being railed a " pr-e 
meate de vente el bail." nothing hut a sale 
of the land, voidable under certain conditions, 
and a distress in eviction by the «grantor, 
claiming rent and an Indemnity, will be dis
missal upon exception to the form, su<h 
anion not being between landlord and t•ri
ant. Irving v. Monehampa, 3 Que. I*, it. 430.

Taxes — Controversy ns In amount dm
- Excessive distress — Special damage 

Costs. Ilradley \. loicnahip of flaintboro. '.I
<>. W. R. 397, 81».

Water rates—Sale after payment—Pam- 
age». |—The defendants having caused the 
plaintiff's goods to he seized for water rates, 
he on the day of the seizure, paid the amoim 
of the account. Nevertheless, by reason of 
an error in the entry of payment in the books 
of the defendant, the bailiff, finding no record 
of the payment, gave notice of sale and went 
on with the sale on the day fixed. Tin- 
plaintiff did not leave his receipt at hi* 
house for the bailiff to see ; hut the latter 
discovered the error and offered to have th- 
goods sold returned to the plaintiff : tin- 
plaintiff. however, refused to make any ar
rangement, saying that the defendants would 
have to take tin- consequences of the error 
Held, that, iu these circumstances, the plain 
tiff had no right to damages against the d* 
fendants, hut could recover only the valm- 
of tlie goods sold. Clermont v. t'ity of Aim 
treat, ltl Que. 8. C. 331.

SCC A88E8HMENT AND TAXES.

DISTRIBUTION OF COSTS

Sec Costb.

DISTRIBUTION OF ESTATES.
Ab-intestate succession -Inventory 

Xotary.]—The choice of a notary to proc.-. d 
to the inventory of an ah inteatate succession 
belongs to the most diligent party especially 
if another party who has had the «-ontrol of 
the estate for some time, has failed to com
plete the inventory; however, the latter being 
the choice of the majority of the Interested 
parties, will lie appointed to assist the other 
notary in his inventory. Mallette v. Mallette 
ft Que. I*. R. 422.
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Acceptance of succession — Renunrin- 
hon.1—An heir, who has accepted a succes
sion under benefit of inventory, cannot after
wards renounce it. Re Mathieu <f Mont
real Loan <(• Mortgage Co., (1 Que. I*. R. (H).

Acceptance of succession — Right* of 
heir* awl legatee*—King of proceeding*—In- 
rent try— 1 etion — Partien — Dilatory excep
tion.] Where the heirs or universal legatees 
of a decedent have accepted and converted to 
their own use their respective shares of the 
property of the decedent, I hey have accepted 
iho succession, and cannot afterwards demand 
a stay of proceedings to deliberate and make 
an inventory.—The defendant cannot set up 
by way of exception that one of the universal 
legatees has not been made u party to the 
cause, if he does not allege and support some 
right in respect of which he should Ik- brought 
in. Roy v. Roy, S Que !'. R. .Til.

Acceptance let* of heir* - - Liability 
for mourning outfit for widow—Period. | — 
Heirs who appoint an attorney “ to make and 
sign all the deeds required for the tnanage- 

ent of the rat cession," and, t lire ugh his 
agency, receive the money deposited in a
bank by the deceased, cause to l»e delivered 
to them hills and notes due to the succession 
and collect the amounts thereof, reven
dra te by action, as owners, the movable 
goods of the succession, perform the actions 
of heirs and thereby take irrevocably a status 
as such.—2. The mourning outfit of a widow 
is due to her by the heirs of her husband, 
according to his fortune, and the price of it 
is estimated for a period of one year. Mail
loux V. Paguette. 35 Que. S. C 100.

Account — Succession — partition — 
Conversion Of aoiatt into money. | — Al
though. in general, the respective rights of 
the persons interested in a succession are 
to be determined by an action en partage,
yet «rhea inch succession consists entirely
of money, which has been administered by 
one of the heirs, the action to account lies 
without action en partage. 2. If it is al
leged that the succession originally consisted 
in part of movables other than money, but 
tint the same were converted into money, 
preuve avant faire droit will be ordered. 
linen v. /,eaclol, 2 Que. p. R. 560.

Act of heirship — Sale of effect» — Pay-
1 MpMWi Beneficiary.] The fact
tint an heir-henefiriary lias received before 
assuming that position certain moneys die 
u' the deceased and lias sold certain of h.« 
effects by private sale with the object of 
providing for the expenses of his funeral and 
tmnl illness, as well ns of inventory and ad
vertising. especially when the moneys received 
"ere insufficient to defray such expenses, does 
net constitute an acceptance of the succession 
pure and simple which deprives the heir- 
henefieiary of flint position. Walker v. (loy- 
cOc. 11 Que. 8. C. L’88.

Ascertainment of neat of kin of in- 
testate Question» a* to legitimm-y of 
uterine brother—Marriage linen of State of 
Y"1 VorA—Itigamou* marriage of wife of 
able ut re—Statutes — Prctumption*. | — Ac
tion for a declaration of plaintiffs’ status 
rights as next of kin of one tieorge W. Todd. 

c.c.i„—19

win » died Intestate at Hamilton, leaving a 
considerable fortune. Plaintiffs and defend
ants other than the company (administra
tors ) v ere grandchildren of one Philinda 
Ellison, whose matrimonial experience!* give 
rise to ilie question raised by defendants as to 
the legitimacy of plaintiffs' father. Parley 
Hunt the younger. Philinda Ellison first 
married on.- Gideon Todd in 1820. By 
him she had issue Mary Ann Todd, the 
mother of defendants, and fîeorge W. Todd,
the intest iIn 1821 (lid on Tod 1
his wife and caused a story to be published 
that he had been drowned. Relieving him 
dead. Pliiliml.i Todd in 182(1 entered into 
marriage relations with Parley Hunt the 
elder, which continued until her death in 
1833. Of this marriage Parley Hunt the 
younger was horn in November. 1829, more 
than 5 years after Gideon Todd had deserted 
Ills wife, who always remained unaware that 
he was not in fact dead, lie returned many 
years afterwards to his former home, in the 
State of New York, where all the parties 
were domiciled. The estate of George W. 
Todd consisted entirely of personalty. Par
ley limn tin. younger was burn in Novem
ber^ 182». and died in 181 Ml. On 3rd May. 
18»’». the legislature of ih,> State of New 
York passed the following statute, chaptered 
531 "f the laws of that year :—“ 1. All
illegitimate children whose parents have 
heretofore Intermarried, or shall hereafter 
intermarry, shall thereby Itccmne legitimatized 
and shall he considered legitimate for all 
purposes. Such children shall enjoy all the 
rights aud privileges of legitimate children. 
Provided, however, that vested interests in 
estates shall not be divestqti or affected by 
'.bis Act. 2. All Acts and parts of Acts 
inconsistent with this Act are hereby re
pealed. 3. This Art shall take effect imme
diately.” There could in- in 1895 n> vested 
interests in the estate of George \V. Todd, 
who did not die until 1008. A < mo est ha-re* 
rireuti». The proviso in s. 1. therefore, dues 
not. for the purposes of this ease, exclude 
Parley Hunt the younger from the beneficent 
operation of the statute. Although illegiti
mate when (torn, the subsequent intermar
riage of his parents in 1830 legitimatized him 
for all purposes. Ilis issue eon. therefore, 
claim through him as a half brother of the 
intestate George \V. Todd. Judgment entered
declaring plaintiffs to I....... the next of kin
of George \V. Todd, deceased, and for pay
ment to them of their costs of this action 
by defendants other than the Trusts and
Guarantee Co., who uill havi their coata 
as between solicitor and client out of the 
estate of the intestate. Judgment of Anglin 
J-. 1» O. L. R. 117. 5 O. \Y. It ««. affirmed 
by the Court of Appeal. Hunt \. Trust* 
and (luarantec Co.. 18 O. L. It. 351, t; <) 
L. R. 1024,

Caution—Order alloicing registration of
by administratrix — No power to vacate __
Appeal to Divisional Court—,9 Rdw. VII. c. 
46. s. 4—Receiver—Portion—Interest in land
assigned—Administration—Con. Rule 954.1_
Latchford, J., ht Id (17 O. XV. It. 846, 2 O. 
XX'. N. 407i, that a Judge of the High Court 
has uo power to vacate his order allowing a 
caution to be registered, even if the circum
stances warranted such a course.—That in 
event of special leave being obtained to ap-



1531 DISTRIBUTION OF ESTATES. 1532

peal from nu order allowing a caution to be 
registered, the appeal must be to Divisional 
Court umh r 9 Edw. VII. c. 4ti. s. 4.—That 
a receiver should not be appointed where all 
the assets were vested in applicant as ad
ministratrix. who also was protected by a 
judgment against the claims of the other 
party interested.—That an order for parti
tion of lands should be refused where It ap- 
p. an il flint applicant was entitled to an 
undivided three-sixteenths interest, but be
fore making the motion had assigned all 
his interest in said lands to his solicitor as 
collateral security for costs.—Divisional Court 
ht ;■/. that v in re land i> vested in an id* 
ministrator. and the real complaint is that 
the administrator is not acting properly in 
respect of the estate, the proper corn w i« 
to apply for administration, and upon due 
cause being shewn such an order may be 
made - That if at any time in the future it 
should be made to appear that the interests 
of all parties required administration of the 
estate by the Court, such an order might be 
applied notwithstanding the dismissal of 
theM1 appeals, and the dismissal of these 
appeals would not prejudice the ap
pellant in any application he might be ad
vised to make in the future. Subject to 
above provisions appeals were dismissed with 
costs 7?r l/cCnf/g. MeCully v. MeCully 
(loin. W o. XV. H. 230. 2 O. w. N. 002, 

O. L. R.

Claln a against Intestates' property 
in hands of administrator — Application 
for din' fions Disputed account—Irrcfiular 
proof of Notice Kfleet of— Summary appli
cation I A claim was filed with the ad
ministrator of the estates of two deceased 
p. i • :i rifled by an affidavit which was 
teehni' <lly very irregular, and which did 
not >et out with any degree of clearness the 
nature of the claim, nor did it state whether 
any security was held for payment. On an 
application for directions :—Held, that, not
withstanding the irregularity and Insufficiency 
of the affidavit in question, it constituted 
notice to the administrator, and. having re
gard to tin provisions of Rule 590 of the 
Judicature Ordinance, he could not disregard 
the claim, but should proceed by giving notice 
under s. Ci of the Trustee Ordinance, c. 11 of 
l'tu.'t 12nd session).—2. That paragraph 3 
of Rule M of the Judicature Ordinance does 
not permit a Judge to dispose of the claim of 
a creditor on summary application, where 
there are facts in dispute Rr \hissettcr Ri
ta tr. 1 Sank. L. It. 3*5». 8 XV. L. R. 704.

Claims on — Alimentary ollotcanee for 
widoir.] A widow, ns aueh, has no right, to 
an alimentary allowance from the succession 
of h« r deceased husband. Peloquin v. lira- 
eeau, 5 Que. I*. R. 128.

Claims on — W idoie's mourning. 1 — A 
widow who sues to obtain from her husband's 
succession a provision for the expense of her 
mourning, has a right herself to choose what 
she regards as proper to buy. and the person 
who is obliged to pay for the mourning must 
pay such a sum as is fitting, having regard 
to the «-state and fortune of the deceased : a 
detailed account of the cost of the mourning 
cannot be claimed. Peloquin v. Jlrazeau, 5 
Que. IV R. 129.

Contestation of collocation—Leave
file after time—.4#i<favi/.l — XX’here a motion 
for leave to file, after the time has expiree! 
a contestation of collocation, lias been dis
missed because the contestation is not accom
panied by nn affidavit, it is not sufficient for 
the contesting parly to file such affidavit, 
hut he must apply to the (*ourt for leave to 
file a contestation supported by an affidavit.
Labcllc V. Ouimet, 5 Que. I*. R. 232.

Creditor in possession of property
of estate—Duty preliminary to eterdsina 
hit riyhts—lie must dispossess himielf and 
render an orcounf.J — The creditor of an 
entate cannot take any action against it if 
he is in possession of some of the assets 
thereof anil if he is under the obligation to
account 11< n<the widow who v 
in possession of the estate after her hus
band's death, and disposes of part of the 
property, and retains control over the re
mainder, will not be permitted, as long as 
she lias not dispossessed herself of the resi
due and rendered an account, to enforce her 
rights as a creditor of the estate. Yandry 
v. Btlwfw 11010), 80 Que. s 0. 58

Curator Action—Dilatory exception— 
Inventory. |—The curator to a vacant h i 
cession has no right to stay the prosecution 
of an action against him. ujion the ground 
that he is obliged to make an inventory. 
Dupuy v. Robion, 8 Que. IV It. 332.

Descent — Partition of real estate — 
Neat of l<in—Statute of Distributions, C. > 
.V. H. P.I03 e. 161.\—L. died intestate, l-iv- 
ing him surviving heirs, consisting of an -in ! 
and the representatives of two dec-eased unrl-N 
and three deceased aunts on his father's sid*1. 
and the representatives of a deceased uncle 
and aunt on his mother's side :—Held, that 
the heirs on the maternal side* rank equally 
with the heirs on the paternal side, when they 
stand in the* same degree of relationship, and 
that the partition of the real estate must be 
made on this basis. — Doe dem. Wood v. 
DeForrest, 23 N. R. R. 209. followed ns v 
distribution of real estate. Carter v. Luircri- 
ion, 1 N. II. Eq. 10. 4 E. L. 11. 391.

Devolution of Estate* Act—Colla f< ral 
relations—Per capita distribution—Half-blood 
—Double blood.]—An intestate was pciss.--.-l 
of both real and personal property, and left 
no wife, child, father, mother, uncle, or 
aunt. Ilia next of kin were cousins, some 
of whom were the children of his father's half 
brother, and one of whom was the niece both 
of his father and mother:—Held, that the 
estate should be distributed equally among 
the cousins Under the Devolution <>f Estate* 
Act the whole estate is to be* distributed ns 
personal property is now distributable. Col
lateral relatives in the same degree of kinship 
take equally in their own rights, not by way 
of representation; those of the half blood 
lake equally with those of the whole blood, 
and those of the double blood take* no iimr- 
Re Adams, 24 <'. L. T. 39. 0 O. L. R 
2 O. XV. It. 1150.

Devolution of Estates Act—Relatin’*
of the half blood.]—In the distribution under 
the Devolution of Estates Act of the real and 
personal estate of an intestate, brothers and 
sisters of the half blood Him re equally with
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those of the who!** blood. 
C. L. T. 19. <1 O. I* It. <180.

Re Wagner, 24 
2 0 W It. 1084.

Héritier bénéficiaire - Sei*in—Liabi
lity r d'btt—.1 fpowif.l—An héritier béné
ficiaire is. like an héritier pur et simple, seised 
,,f ill, succession ns soon ns it is opened. with 
tliin iliflVi-pncp, that ho is not personally liable 
f,,r lb" debts of the HiiecesHion. He may be 
Mud for such debt*, and the creditors, before 
bringing action, are not obliged to demand and 
await an account. Picard v. I/Hôpital Oén- 
era! dr Quebec, 20 Que. S. 159.

Infant heirs— Distribution “ pm justice " 
\ nthorination by Judge Family council 

—Ft crut ion by notary.] lty Art. ti93. C. T.. 
it is provided that if there are infants among 
the heir* of a decedent the distribution of the 
succession must be made “cm justice — 
Held, 'hat this does not mean that it must 
be adjudged by the Court in an action rn 
partage, hut that it must be made under judi
cial authority ; and it is so made if it is auth
orised. for the infants, upon the advice of a 
fa mil; • tuncil, by a Judge of the Superior 
Court who refers the carrying out to a notary. 
Itrlleau v. /tank of Montreal, 31 Que. 8. C. 
825

Intestacy — Division of real estate — 
Widow of distributee—Share of Interest — 
Dower in other share»—It. 8. N. S. 1900 c. 
140 Merger. Re Archibald, 5 E. L. It. 510.

Intestacy — Next of kin — Action for 
administration - Issue ns to legitimacy—Ad
ministratrix — Costs. Wall v. Wall, 5 O. W. 
K. 803.

Intestacy — A’cJ-f of kin—Ascertainment 
—First cousins once removed.]—Application 
by the administrator of the estate of Isabella 
McEachren. deceased, for an order for the 
administration and distribution of her said 
estate, consisting of alsmt $3,000 p /sonalty 
and $3oo realty, which came to her on the 
part of neither parent. Isabella McEachren 
died inestate and unmarried. There were 2 
daughters of u deceased sister of the intes
tates father and 10 or more grandchildren 
of he deceased brothers and sisters of the 
Intestate's mother. The intestate's father 
and mother were dead. No brothers or sis
ters, or children of such, survived her. The 
question was whether the 10 grandcBildreu of 
the brothers and sisters of the Intestate's 
mother, were entitled to participate, by. repre
sentation of their deceased parents, with the 
2 daughters of the deceased sister of the 
intestate's father, in the distribution of the 
estate. Falconbridge, C.J. : Held, that there 
was no representation of collaterals of this 
class, and that the 2 daughters of the de
ceased sister of the intestate’s father ’'-ok 
to the exclusion of the 10 grandchildren of 
the deceased brothers and sisters of the in
testate’s mother. The Statute of Charles, 
being in force here, was applicable to the pre
sent case. The word “ prospectively “ ill s. 
37 of the Devolution of Estates Act does not 
exclude the operation of the Statute of Char
les by making applicable sa. 38 to 55 of the 
Devolution of Estates Act to descents subse
quent to 18811, the word having reference to 
the period prospectively from 1852 to 1880. 
Re McEachren, 0 O. W. It. 393. 10 O. L. It. 
499

Intestacy — Real property—Statute of 
Distributions—Next of kin in equal degree— 
No collaterals after brothers and sisters’ 
children. Phillips v. Hillis ( P.E.I.), <» B. 
Is. It. 575.

Intestacy — Statute of distributions — 
Personal property Next of kin of intestate 
“ and their représentâtives.” Re llodd (P.E. 
I t. i; E. L. It. 578.

Intestacy In part — Widov s benefit.] 
—Where under a will there was an intestacy 
in part, viz., an intestacy as to the residuary 
estate: — Held, following In re 7 n \yg 
11KU2), 1 Cii. 579, that the Devolution of 
Estates Act did not apply, and the widow 
was not entitled to $1,<MH> u
re Huirison, 21 C. L. 
217

T. 478.' 2 12. In 
O. L. It.

Intestate's estate Rights of uidou:
.Or „nd husband and child — Devolution of 
Estate* Ordinance — Married Women's Pro
perty Ordinance- Land Till'* \<t—Imperial 
Intestah s' Estates A et. 1 -The Devolution of 
Estates Ordinance, e. 13 of 1901 (assented 
to 12th July. 1901), provides: — " 1. The 
property of any man hereafter dying intes
tate and leaving a widow, hut no issue, shall 
belong to such widow, absolutely and exclu
sively, provided that prior to his death such 
willow had not left him and lived in adul
tery after leaving him.—2. This section shall 
apply to the property of any person who died 
before the date of the coming into force of 
this Ordinance, in case no portion of the 
estate of such person has been distributed 
—IDId. that s.-s. 2 does not apply to a 
case where the widow died previously to the 
passing of the Ordinanee, although no i>or- 
tion of the estate of the deceased husltand 
bad been distributed at the time of its pass
ing. The Ordinance respecting tin* personal 
property of married women. <*. O. 1898. c. 
47. provides that “ a married woman shall 
in respect of personal property be under no 
disabilities whatsoever heretofore existing by 
reason of her coverture or otherwise, but shall 
in respect of the same have all the rights 
and lie subject to all the liabilities of a 
feme sole ."—livid, that notwithstanding this 
provision a husband is entitled to tin* whole 
of his deceased Intestate wife's undisposed 
of personal property upon taking out 
letters of administration. Section 3 of 
the Land Titles Act. 1894. 57 A 58 V. c. 
28 «!>.». which provides that “ land in the 
Territories shall go to the personal repre
sentatives of the deceased owner thereof in 
the same manner ns personal es ate now goes, 
and b- deal: with and distributed a> ; r 
sonal estate,” does not convert realty into 
personalty, but refers only to the manner of 
distribution. The Imperial Intestates’ Es
tates Act, 53 & 54 V. c. 29. is not in force 
in the Tetri to ries. Where, therefore. S. died 
on the 24th December. 1899, intestate and 
without issue, leaving as his next of kin his 
fu ller, and also ids widow, who having mar
ried It., died on the 22nd April. 1901, leaving 
a child by It . the property of S. was directed 
to he distributed as follows : — One-half of 
the personal property to the deceased’s father 
and the other half to It. for his own benefit, 
on his taking out administration to his de
ceased w ife : one-half of the real property to 
the deceased's fatln-r and the other half to
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lb» administrator of the widow’s estate to 
be distributed, one-third to It. and two-thirds 
to her child, Be HUidvl, 5 Terr. I* It. 303.

Irregnlnr succession — l>< mnnd of pos
session — H>reditary rights — Publication of 
nolice to heir».] -Possession of an irregular 
succession cannot be demanded if it is not 
alleged that the plaintiff has the hereditary 
rights which he assuim-s to exercise, and if 
the formalities prescribed by Art. 1424, C. 
P., that is to say. the publication of a notice 
to the possible heirs of the deceased, have not 
been complied with. (Vouin v. Bedard. 7 Que. 
I*. It. 3»M.

Judgment — Contestation — Motion to 
set aside -- Preliminary exception—Deposit 
—Creditor. 1—A motion to set aside a con
testation of a judgment of distribution is a 
preliminary exception, and must be accom
panied by the deposit mentioned in Art. JtlT», 
C. P.—2. A party making such a motion will 
be permitted to make a deposit upon 
giving notice of it to the opposite party.—3. 
The contestation of a judgment of distri
bution by a creditor, who has not tiled his 
claim, will is- set aside if it is not accom
panied by the deposit required by Art. «174, 
C. P. La belle v. Ouimet, 5 Que. p. It. 150.

Lands held in trust by deceased in
testate — Conveyance by administrator to 
beneficiary —Approval of official guardian— 
Rule 1172. Be Davis, 12 O. W. R. 60S.

Legacies charged with payment of 
debts Liability of legatris — Proportionate 
shores.]- When there are several heirs or 
universal legatees charged with the debts of 
a testator, they are noi jointly and severally 
obligated for the payment of such debts, but 
each one only in proportion to his share in 
the estate. Boy v. Boy, 8 Que. P. R. 105.

Legacy — Saisie-Conservatoire. ]—A lega
tee is not entitled to issue a aaisie-eonserva- 
toirr which he alleges simply that he has 
good grounds for claiming the amount of Ida 
legacy and for bringing into the custody of 
the Court all movables and money belong
ing to the estate of the deceased. Boehon v. 
David, « Que. P. R. 280.

Legatee not heard of for 7 years—
Presumption of death -Iturdm of proof.]— 
A testator, dying in 18115, gave Ids estate 
( subject to his wife’s life interest I to Ids 
brothers and sisters share and share alike. 
One brother was living in 1885, but had not 
l*een heard of for more than 7 years before 
the death of the testator. There was no 
evidence that lie was iti fact dead, nor that 
he survived the testator. letter* of admin
istration to his estate were granted in 1003, 
upon the presumption that he was dead :— 
Held, that the onus of proof that be survived 
the testator lay upon those who claimed un
der him ; and. liter- being no evidence that 
he survived, the administrator of his estate 
failed to establish any right to share in the 
testator's estate : and distribution among the 
other legatees or their representatives was 
ordered, subject to their undertaking to re
fund should it be established at some future 
time (hat the absentee or his representative 
was entitled. Be McXeil, 12 O. L. R. 208. 7 
Ü. W. R. 503.

Legitimation of bnstard — Heirship 
of parent.]—A father is one of the heirs . 
his natural child legitimated by a subsequent 
marriage with the child's mother. Lamoumu- 
V^Aymard, 24 Que. 8. ('. 21. 5 Que. IV R.

Moneys nt joint credit of deceased 
and another Trust Survivorship II nl 
-- Con struct ion — Executor and trusts — 
(lift Salt 11y cxi t utor—I ndcvcalue—-Juris
diction of Probate ( 'ourt. | — D. deposited 
money in n bank in the joint names of him
self and a daughter, with itower in either to 
drew against it. The daughter never exer
cised this power, and when 1». died she and 
her co-executor of his will, in applying tor 
probate, included the money in their sut 
ment of the testator’s property :—Held, tlmi 
tin- money in the bank remained the properly 
of lb, and did not pass to the daughter mi 
his deatl in « xecutor sold prop< rt y «I 
estate for #800, his wife being the purchaser. 
On the passing of the accounts the Judge of 
Probate found as n fact that the property was 
worth $1,800. and ordered that the executor 
account foi tbs different e Held, that th« 
ecutor. having really sold the property to 
himself secretly, for an inadequate price, was 
properly held liable to account for lt« true 
value.—Held, also. that, though the Probate 
Court could not set aside the sale, it hud 
jurisdiction to make such order.—Where by 
will money was bequeathed to the testator's 
daughter " to hold ami be enjoyed by her 
while she remains unmarried." with a I». 
quest over in case of her decease or mat- 
riage :—Held, that the daughter was only 
entitled to the income from the monev u 
not to the possession and disposition thenV. 
—Remarks on the absence from the reconi 
of the decree of the Court of original juris 
diction.—Judgment of the Court below. Be 
Daly, 1 E. L. R. 487. affirmed. Daly v. 
Broun. Be Daly, 27 C. L. T. «M2. 39 S 
R 122.

Opposition — Collocation of married Ira
nian- Personal service —- Judgment.] — All 
opposition in distribution against the placing 
on the list of a woman who lives apart fr-”n 
her husband, must be served upon her and 
not u|*on her husband only.—2. A colloca
tion which has been ennftrmwl constitutes a 
judgment which cannot he attacked by an 
opposition in distribution. Dceary v. Pomi 
ville, 5 Que. P. R. 293.

Partition — Real estate of intestate 
Collateral relatives—Paternal and maternai 
stocks—Heirs and next of kin -Costs. Parti r
v. Loirerison, 4 E. L. R. 391.

Partition of property contained in a 
succession is declaratory of the ownership 
of the share of each co-partitioner, and is 
retroactive in its result to the date of the 
opening of the succession. lienee, a mort
gage given, before the partition, by an heir 
ii|K»n his undivided share of an immovable 
property belonging to the succession, is sub
ject to the implied condition that It will not 
cover any more that the share which will 
fall to the mortgagor by the partition. Ovens 
v. Chopin (1910>. 39 Que. g. C. 213.

Payment of debts -Beal and personal 
property.]—The Devolution of Estates Act, 
R. 8. O. c. 127, vests the real as well as
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the person ni estate of a deceased person in 
tiiH personal representatives for the purpose 
of paying his debts; but, except in the ease 
of n residuary devise of real and personal 
estate, which is especially provided for by 
s. 7, the order in which tiie different élusses 
of property were applicable to the payment 
of debts before the passing of the Act. has 
not been disturbed by its provisions. Re 
Hopkins, 20 C. L. T. 446. 112 O. It. .315.

Personalty — Xext of kin — Married 
II sea»’# Property IT| Where a child dies 
Intestate and unmarried entitled to personal 
estate, leaving n father, mother, brother, and 
•osier, the father is entitled as the next of 
kin in the lirst degree to the whole of the 
personal estate exclusive of all others. This 
rule of construction, ns to the distribution 
of personal property, lots not been in any 
way altered by any provision of the Married 
Women's Property Act, 1895. /.< u'in v.
Le win, 36 X. It. K. 865.

Real representative - Caution Sale 
of land—Lapse of year—Injunction.]—let
ters of administration to real estate of an 
intestate who died lHth October. 1900, were 
issued to the defendant on the 14th October, 
11101. Prior to such issue the defendant ad
vertised the lands of the deceased to be 
sold on the 22nd October, 1001, more than 
a year after the death of the intestate. No 
caution hail been tiled within the year under 
the Devolution of Estates Act; and it ap
peared thi t there were no debts:—Held, that 
the plaintiff was entitled to an injunction 
restraining the defendant from selling the 
plaintiff's interest in the lands, under the 
above circumstances. Clearly the defendant 
had no right to sell the lands at the time 
he proposed doing so, as, by the operation of 
the Devolution of Estates Act, the property 
had become vested in the heirs of the de
ceased. Huer v. Grove, 22 C. L. T. 28, 2 
O. !.. It. 754.

Redemption of hereditary share- In
addition to reimbursing the price paid for 
it. the redemption of an hereditary share, 
under 710 C. C.. is subject to three condi
tions, namely: (1) It must have been ac
quired from a person entitled to Inherit; (2) 
The property to be redeemed must form part 
of the inheritance; (3) The party redeem
ing must himself be an heir. Taillefer v. 
Ijungevin (1910). 3V Que. 8. C. 274.

Registration of caution after ex
piry of three years Approval of affi
nal guardian — Vetted intercut of infant 
in land devolving—Construction of tu. 11, 
15, 16—Revetting in permutai representative

Sale with approval of guardian.) — Sec
tions 14 nnd 15 of the Devolution of Estates 
Act, U. S. O. 1897 c. 127, as amended by 
2 Edw. VII. c. 17, apply where the interests 
of infants ns well as those of adults are to 
he affected ; and where, upon an intestacy, 
laud nas vested in an adult and an infant 
I the heirs of the intestate), after three years 
from the death of the intestate, the land not 
having been disposed of or conveyed by the 
administrator, and no caution having been 
registered, within that period, a caution may 
be registered, under s. 14, after the expiry 
°» that period, upon the certllivate of the 
official guardian approving of ami author
ising the caution to be registered being given 
uud registered with the caution ; nnd the

effect, under s. 15, is to re-vest the land in 
the administrator, just as it would have been 
or remained vested if the caution bad been 
registered within the three years: and the 
administrator, with the consent of the offi
cial guardian, acting on behalf of the in
fants, may then sell and convey as provided 
in s. 111. Re Powerman and hunter, is O. 
L. H. 122, 13 O. W. R. 891.

Renunciation of - - Manadate of attor
ney — Em ution Registration.]—In the
absence of proof of express mandate, an 
allegation of renunciation of a succession 
made by an attorney ad litem, in an action 
claiming rights under a substitution, is ab
solutely void and ineffective as a renuncia
tion. tue same not being made by a notarial 
deed or by a judicial declaration which lias 
Iweti recorded, as required by Art. 651, 

and an attorney ad litem having no pre
sumed mandate to renounce a succession.—2. 
A document purporting to be a renunciation 
of a succession in this province, executed in 
a foreign country before witnesses nnd n 
justice of the penee. and recorded on the same 
day by the town clerk of the place, is also 
void nml ineffective ns a renunciation, the 
forms prescribed by Art. 651 C. not hav
ing been thereby complied with, and the docu
ment. moreover, not having been registered, 
as required bj Art. 2126, «' C. Legrand 
fjegrand, 20 Que. 8. <*. 521.

Renunciation of succession — Regis
tration—Residuary legatee. | -It is only in 
regard to thin! persons that the lark of re
gistration renders a renunciation to a suc
cession invalid, nnd in an action against a 
residuary legatee who renounces to the suc
cession after the expiry of the delays to make 
inventory nml deliberate, nnd subsequently 
pleads a renunciation to ibe succession, the 
plaintiff cannot have such renunciation set 
aside on the ground of non-registration. 
Turner V. Renouf, 6 Que. 1*. It. 175. See, 
also, Renouf v. Turner, 24 Que. S. (*. 194.

Report -- Dispensing with — Powers of 
prothonotary. | The power to pay the money 
without report of distribution is gi« en to the 
prothonotary alone, and not to the Judgt 
or Court. Gravel v. .Uelancon, 5 Que. 1\ It. 
388.

Report on — Collocation — Contestation 
—Evidence—Proceedings in action.)—Vpon 
a contestation of a eollocatiou of a report 
on distribution, the Court will consider all 
the proceedings in the action subsequent to 
the writ of summons. Pelletier v. Miehaud. 
20 Que. 8. C. 413.

Rival claims to succession -Dilapida
tion of property — Remedy against—Sealing 
up—Curator. |—When the property of a suc
cession is dilapidated or in danger of becom
ing so. the only remedy which creditors or 
heirs have is to cause the property to be 
sealed up: they cannot, so long ns the time 
for making an Inventory nnd deliberating 
lias not expired, where several person* are 
claiming the succession, obtain the apimint- 
ment of a curator. Lantoure.ux v. Ayrnard, 
24 Que. 8. C. 24. 5 Que. P. It. 432.

Sale of land - Caution—.Itfminisfrator 
—Consent of adults—Infants—Official guar
dian.)—An intestate owning re«' ••state left
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her surviving her husband and two infant 
children. Letters of administration were 
grant.nl to the husband, who registered a 
caution under s.-s. ft of ». 14 of the Devo
lution of Kata tea Act. U. S. (>. 1897 c 127, 
and. with the consent of the otlicial guardian. 
Hold the real estate. On an application un
der ('on. Rule 972 :—Held, that, although 
administrator, he, being the only adult m 
t.Tented in the real estate, was not deprived 
of his right to «nuisent, and that his applica
tion to register the caution was sulhcieut 
evidence of such consent. Re Hart Rstatc, 
9 U. W. R. 2t>ft 13 U. L. It. 379.

Sale of lands by administrator
Convenience of heirs Duty of official guar
dian—Title — Vendor and purchaser. Re 
Joyce, 8 O. W. It. 81 ti.

Sale of lands by administrator -
,\on-concurring adult heir« — Official guar
dian.]—Application for a direction to the 
official guardian to approve of a sale of cer
tain lands, made by the applicant as ad
ministrator of his deceased brother’s estate, 
there being heirs who were «ui juris, but 
had not concurred in the sale. The appli
cation was made under h. It! of the Devolu
tion of Estates Act, It. S. O. 1897 c. 127, 
ss amended b> 63 v. .. it. s. it. vhfask 
gives th«* official guardian power to approve 
the sale in such case, as in the case of in
fants. There appeared to be no express 
objection to the sale by any of the heirs, 
but their concurrence had not been sought, 
because of the delay and expense which that 
would involve :—Held, that under the facts 
of this case, the proper course was for the 
official guardian to make the usual inquiries, 
and if no good reasons were advunc'ed or dis
covered for withholding his approval it 
should be given. Re Hradleu, 2.» C. L. T. 
296, 6 O. !.. R. 397, 2 O. W. It. 711.

Sale of land by administrators -
Consent of official guardian—Hah1 free from 
dower—Widow a lunatic — Necessity for 
order—Terms—Payment into Court for bene
fit of widow—Costs. Re Redman, 10 O. W. 
R. 10.

Sale of land by administrators —■
Non-concurring heir Consent of official

fuardian—Payment of amount of share — 
>ebt of heir to estate -Statute of Limita

tions — Right to retainer — Payment into 
Court. He Huoth. 0 O. W. II. 003.

Settlement — Tru*t deed—Construction 
— Kijuitable estate in fee of settlor — Rule 
in Shelley's Cate- Devolution of Estate* Act 

Distribution of eatate. | — Motion under 
Rule 938 by trustees under a certain trust 
deed, executed by William Bower, since de- 
cessed, for an order determining two ques
tions arising upon the construction of the 
trust deed. viz. : (1) Who are to share 
in the trust estate as to the right heirs of 
William Bower according to the laws of de
scent in Ontario? (2) Whether under the 
trust deed the property vests in the admin
istratrix of the estate of William Bower, 
under the Devolution of Estates Act. for 
the purpose of distribution. The trust deed 
conveyed to the applicants (and another 
trustee, since deceased) a farm of 80 acres, 
“ to have and to hold the same, with the 
appurtenances unto the said parties of the
second part (trustees), their heirs and ns 
signs forever, to the use and upon the fol

lowing trusts, namely, first, to lease and de
mise the said land and to pay the said rent* 
and profits over to the said party of the 
first part (settlor) for his maintenance ami 
support annually, during the remainder • 
his natural life, and after tlm death of the 
said party of the first part, then in trust to 
convey and assign the said lands to such 
person or persons as the said party of the 
first part shall, by his last will and testa
ment in writing executed by him so as to 
pass real estate in the Province of Ontario 
limit and appoint, and in the event of hi- 
dying without making such will, then to h 
the same in trust for the right heirs of Vi
sa id party of the first part, according to 
laws of descent in Ontario, in fee simp 
William Bower died on 21st February, V 
wi -ui having made a will, leaving a 
next >f kin u brother and two sisters, mid 
the children of two deceased sisters : -IE hi. 
it was quite clear that the settlor was \ - 
sensed of an equitable estate in fee m 
m the lands described in the truet 
which estate under the Devolution of i. 
tales Act, vested in the administrate 
There being no disposition of the estate pi" 
vided for under the deed upon the testai % 
death, the duty is cast upon the administ 
trix to proceed to realize upon and distrih . 
the estate under the provisions of that A 
Re llouer Trust, ft O. XV. It. 383, 9 O. 1 11
199.

Substitution Restraint on alienation 
until opening—Right of appelé to aliénai 
eventual interest—Absent heir—Openin'/ - 
succession—Difeet.]—The sale of rights of 
succession in property devised subject to -ul- 
stitntion n Ith n strain on alii nat ion
the opening of the substitution, where such 
sale Is made by an appelé, is valid, but d »• 
not take effect, until the opening. The re
straint upon alienation does not, in such 
case, imply a prohibition against alienating 
the rights which the appelé may eventually 
have therein. The appelé has not, there!--: 
the right to demand a declaration that the 
sale made by him is void, and revendienti- n 
of the property sold.—Where one of several 
heirs Is absent at the time of the opening 
of a succession and does not concur therein, 
it devolves exclusively on his co-heirs pi m. 
Man aux v. Maillé, 31 Que S. C. 101.

Will—Construction - Disappear»» f 
devisee—Declaration of death—Administ n 
lion order. Re Stub bins, 12 O. W. R. 1104

DISTRICT COURT.
See Costs—(’ousts.

DISTRICT COURT JUDGE.
See Water and Watercourses

DISTRICT COURTS ONTARIO
See Courts.

DISTRICT MAGISTRATE.
See Prohibition.
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disturbing public meeting.

See Criminal Law.

disturbing religious meeting.

See Criminal Law.

DITCHES.

See Drains.

DIVIDENDS.

See Company—Fraud and Misreprebenta- 
tion.

DIVISION COURTS.

Sec Appeal Courts—Courts.

pursue hi* studies in a foreign city for a 
number of year*. taking with him nil his 
offerts with the exception of a few hooks 
used by him when a student; and proposes 
on the completion of his studies to settle in 
one of sevrai countries, and has no inten
tion of returning to his father’s domicil, he 
is held to have his domicil in such foreign 
city, and B< twice at his father's domicil is 
irregular and null, and such nullity amounts 
to prejudice. IfobrrI v. Dufresne. 7 Que. P.
it sets.

Change of - Jurisdiction—Pleading.] — 
Want of jurisdiction raiione persona- cannot 
be set up unless it has been pleade 1 by ex
ception déclinâtoire. 2. One who is proved 
to have had his domicil In the province is 
regarded as having continued it there, even 
when he has gone to reside elsewhere, if it 
has not been proved that he has acquired a 
domicil at his new place of abode. Pilnik V. 
Numizinski, 1(1 Que. 8. C. 231.

Change pending action |—Where plain
tiff leaves the province while his action is 
pending he must furnish a power of attor
ney even when the cause has been inscribed 
for hearing. Ricriordo V. Can. Pac. Rtf. Co., 
11 Que. 1» It 112.

DIVISIONAL COURTS.

See Appeal Courts—Courts.

DIVORCE.

See Appeal—Husband and Wife.

DIVORCE COURT.

See Courts.

DOCK.

See Municipal Corporations.

DOCUMENTS.

See Discovert—Evidence—Judûment.

DOG.

See Animals.

Election of by plaintiff in action—
Statement in writ of summons—Curator ad 
Hoc. 1—A plaintiff is at liberty to choose hie 
own domicil, and even if he describes him
self wronglv in the writ of summons, the 
defendant can suffer no prejudice thereby, 
especially if he is represented by a cura
tor «.</ hoc, whose domicil i< well established 
and not contested. Cantlir v. Cantlie, « 
Que. P. It. 34(1.

Origin — rhanoe — Intention—Proof of 
—Residence—Permanency of.]—The domicil 
of origin adheres until a new domicil is ac
quired. and the onus of proving a change of 
domicil is on the party who alleges it; the 
change must be anima et facto, and the ani
mus to abandon must be clearly and un
equivocally proved ; although residence may 
be decisive ns to the factum, it is equivocal 
ns regards the animus ; the question is one 
of fact, to be determined by the particular 
circumstances of each case. Where a de
ceased person tin respect of whose estate 
a question of his domicil at the time of 
his death arose in an action by his widow 
to obtain a share of it) had his domicil of 
origin in Ontario, but went to live in the 
province of Quebec upon a farm owned by 
his father :—Held, upon the evidence, that 
he had not so adopted the farm as liis home 
as to effect a change of domicil. Coyne V. 
Ryan, 21 <*. L. T. 408. (Affirmed by C. A..

DOMESTIC FORUM.

Sec Church—Insurance.

DOMICIL.
Change — Service of process—Xullity — 

Prejudice.]—Where a young man of full age 
who used to live with his father, but left to

Origin — Choice—Abandonment — Hus
band and wifi—Alimony Writ of summon#
_ Service out of Jurisdiction - nute /»>«
(P) ]—In an action for alimony the de
fendant was served with the writ of summons 
in November. 1000, in the State of California, 
where he had gone to reside in September, 
1800. He was hum in the State of Pennsyl
vania. and was married to the plaintiff m 
the State of New York in 188». For seven 
or eight years before the marriage he had 
lived in Canada, most of the time in Ottawa.
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After the marriage the plaintiff and de
fendant went to Europe for «ever#I month*, 
and afterward» redded for short periods at 
two places in different States in America. 
In 1891 they came to Canada, and bought 
property at » village in Ontario, which was 
their home from that time on. although «lur
ing several winter* thereafter they went to 
different places in the Vnited Stat«*s, where 
each did something to earn money, hut al
ways came back to the Ontario home in the 
spring. The plaintiff still continued to re
side there, and said she never at any time 
had any intention of «‘hanging permanently 
her residence or place of abode The de
fendant swore that in September, 1899. he 
sold all tin- property he had in Canada, and 
went to the Vnited States to reside, where 
he had ever since resided, was now residing, 
and intended to reside, and that he had no 
property of any kind in Ontario. The de
fendant had since going to California insti
tuted pro(ve<iingw thi-re against the plaintiff 
for a divorce :—Held, that tin- defendant's 
domicil of origin was in the Vnited Stat« s : 
that he ne<iuir«-«l a domicil of choice in On
tario: that, upon the evidence, he had not 
nl«nn<lone«l that domicil; and therefore he was 
still domiciled within Ontario, within the 
meaning of Rule 192 (cl. and service of the 
writ upon him out of Ontario was permis
sible Honbriiiht v. Honbright, 21 C. L. T. 
339. 497. 1 O. L. It. 929. 2 O. L. R. 249.

•See ASSESSMENT AND TAXES — ATTACH
MENT Of DEBTS- BANKRUPTCY AND iNSOIv
vency—Rill» ok Exchange and I>romih- 
boky Note» — Conthact»—Courts—Crim
inal Law -Exk« vtor» and Administrators 
—Fishemeh—Husband anu Wikb—Infant 
—Interdiction — Judgment — Marriage 
— Parliamentary Elections — Péremp
tion- -Ships — Statutes — Writ ok Sum
mons.

DOMINION CONTROVERTED 
ELECTIONS ACT.

See Elections.

DOMINION JURISDICTION.

See Constitutional Law.

DOMINION LANDS.

Hie Assessment anu Taxes — Constitu
tional Law—Crown.

DOMINION LANDS ACT.

See Constitutional Law — Crown—Deed 
Land Title» Act.

DOMINION MINING REGULATIONS.

Sec Mines and Minerals.

DOMINION RAILWAY ACT.

See Railway.

DOMMAGE.

Sec Damages—Negligence.

DONATIO INTER VIVOS

See (Hit.

DON MANUEL.

See Rills ok Exchange and Promissory

DONATIO MORTIS CAUSA.

See Gift—Husband and Wife—Revenue 
—Will.

DONAIRE.

See Husband and Wife.

DOWER

Action for recovery of possession of
land — Defence that difrndnnt in posses 
sion as «lowress—proof of marriage—9 Edw 
> II. o. 39, h. 9 (O.i—Forfeiture of dower 
by adultery—Leaving husband by reason of 
In* enmity Waiver of right by non-asser
tion—Resulting trust. Hoir man v. Thurman 
14 O. W. R. 254.

t Admeasurement of — Sum in lieu of— 
('ommiiHioniTt' report — Motion to confirm 
— l/fiilorite.l — Under 53 V. c. 4. s. 237. 
• t *eq„ a willow will not he compelled to take 
money in lieu of land b«*cause such a course 
will be more satisfactory or profitnbh- to the 
owner of the lam! subjis t to dower. Affida
vits upon <|ii«‘stions of fact inquired of or 
relevant to an enquiry by commissioners to 
admeasure dower cannot Is* read on a mo
tion to confirm their rpport. Re Kearney, 
21 C. L. T. 415. 2 N. R Eq. R. 2<H.

Adultery — Statute ni \Ve*tmin*tcr — 
Repeal by provincial legialature.]—A claim 
made by the plaintiff to dower out of the 
estate of her deceased husband was resisted 
on the ground of adultery, the circumstances 
being that her husband, who was a seafaring 
man, being away from home for a number of 
years, aud being r«-p«>rt<-d to have be«*n 
drowned, th«* plaintiff, believing this to be 
true, went through the form of marriage with 
another man and lived with him.—The pro
visions of the Statute of Westminster. 13 
F.dw. I., w«-re substantially enibodiei! in the 
Married Woman's Property Act of 18X4, 
which proviiied that a woman guilty of adul
tery . . . should not be entith*d to dower,
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etc., but in the revision by c. 22 of the Acte 
of 1808, this section was omitted, and by s. 
23 "f the Married Woman’s Property Act of 
1884 was repealed : llrld. that the effect of 
this course of legislation was to repeal the 
Statute of Westminster, if it ever was In 
force in this province, irrespective of whe
ther it would lie applicable to such a case 
as the present, ns to which no opinion was 
expressed. .Yohm v. .1/- \dam, 39 N. S. R. 
3Nt

Assignment of — Possession by widow, 
advrr*i to heir -Ifight of entry—Statute of 
Limitations | An assignment of dower by 
oral agrément is valid, and under such as
signment the widow may take any part or 
even the whole of the descendent lands.-— 
Where the heir-at-law permits the widow of 
the own* r of the fee to occupy the whole of 
the estate during her life under an oral ar- 
rangeinent with the heir understood to be in 
lieu of dower, but with no definite agree
ment or understanding to that effect, the 
widow's possession is not adverse to the heir- 
at-law. and the Statute of Limitations will 
not run against the right of entry. Lloyd v. 
(HUis, 37 X. It. R 190.

Bar — Adultery—/.? /.'dir. /. c. tfj.l—A 
wife voluntarily separated from her husband 
after having lived with him for three years. 
Nine years later she married again, know
ing that her first husband hail married, and 
believing that he had obtained a divorce from 
her and that she was at liberty to marry. 
Subsequently «lie learned that his second mar
riage was illegal, and she Immediately left 
her second husband:—Held, that under the 
statute lu Edw. I., c. 34, the dower right of 
the wife in the estate of her first husband 
was not barred by her subsequent cohabit a- 
'ion with another, as she acted bona fide, 
believing, on reasonable grounds, that she was 
legally entitled to marry again. Phillips v. 
Phillips, 4 X. H. Bq. 115, fl E. L. It. 478.

Bar Infant wife—Purchaser for value 
—Consideration—Married II omun's Real Es
tate let.|—A purchaser for value is one who 
obtains a property for a valuable, as dis
tinguished from a merely good, consideration; 
and where there is no question of bona fides 
involved, the question of the adequacy of the 
consideration cannot be enquired into. Where 
11 N,|n. wlm had left his father's farm, re
turned upon his father’s request and promise 
of remuneration and helped the father to 
work the farm, and remained with him work
ing in that wa.v upon a further request and 
promise of a conveyance, and the father after
wards married a girl under 15. and then 
conveyed a part of the farm to the son, the 
wife, who was still under 15, joining to
bar her dower .—Held, that .........maidoration.
having become executed by the son having 
done his part, was a substantial and valuable 
consideration sufficient to make the son a 
purchaser for value, within the meaning of 
s. Û "f the Married Woman's Real Estate 
Act. IV S. <>. 1897, c. 166; anti therefore, 
the wife having been found to have known 
what she was doing when she executed the 
release ,>f dower, was not entitled to dower 
out of the land conveyed to the sou Judg- 
u.ent in f, o. L. It 259. 23 (\ L. T. 285. 2 
y W. R. <199. affirmed. CrOS sett v. Haycock,
H tii. L T 310' 7 °* L' K 3 o. w.

Bar in mortgage — Release of equity of 
redemption - - Release after action. | — The 
plaintiff joined with her husband in execut
ing a mortgage of land, and released her 
dower in due form. The defendant took an 
assignment of the mortgage, and. subsequent
ly. received from the plaintiff's husband a 
release of his equity of redemption, in which 
the plaintiff did not join: Held, that the 
plaintiff could not assert a claim for dower 
against the defendant as long as the mort
gage remained on foot, her only remedy be
ing to redeem. As to a release executed by 
the defendant after the commencement of 
the action, the plaintiff's right must he de
termined by the condition of things existing 
at the time of action brought. Thompson v. 
Thompson. 37 X. K. R. 242.

Bar of dower in mortgage - Surplus
after mortgage salt Dower dal..... in whole
amount realised—Judgment against mortga
gor before passing of Dower Act—Priorities. 
R< McIntyre, 2 E. L. R. 305.

Conveyance of land free from — /tie 
penning with concurrence of wife—Circum
stances disentitling to alimony—Adultery— 
Right to value of dower. | — An order was 
made under s. 12 of It. S. O. 1897, c. HÎ4. 
dispensing with the concurrence of the wife 
for the purpose of barring her dower in a 
conveyance, where she had not been heard of 
for several years, having left her husband 
again and again for the purpose of living 
and having lived the life of a prostitute.— 
In such a case, in order to deprive a wife of 
an award of dower, it is unnecessary to shew 
a continuous living with one man in adultery. 
Re Smithers, 9 O. W. R. 819, 14 O. L. It. 
536.

Customary dower—Authorisation by in
terdicted husband — Registry laws—Sheriff’s 
sale — Vendor and purchaser — Warranty 
— Succession — Renunciation — Donation 
by interdict.j — The registration of a notice 
to charge lauds with customary dower must, 
on pain of nullity. In- accompanied by a cer
tificate of the marriage in respect of which 
the dower is claimed, ami must also contain 
a description sufficient to identify the lands 
sought to be affected. A sale by the sheriff, 
under execution against a debtor in posses
sion of an immovable under apparent title, 
discharges the property from customary dower 
which has not been effectively preserved by 
registration validly made under the provi
sion* of Art. 2116, C. C. Per Taschereau, 
C'.J. :—Xeither the vendor nor his heirs, who 
have not renounced the succession, nor his 
universal donees, who have accepted the dona
tion, can, on any ground whatever, attack a 
title for which such vendor has given war
ranty:—Semble, that voluntary interdiction, 
even prior to the promulgation of the Civil 
(’ode of Ijower Canada, was an absolute 
nullity, and that the authorisation to a mar
ried woman to bar her dower is not invali
dated by the fact that her husband had been 
so interdicted at tlm time of such authorisa
tion. Rousseau v. Holland, 23 C. L. T 38 
32 S C. It. 541.

Customary dowor — Declaration — Re
gistration—Marks woman—payment of debts 
—Partition — Interest—Heirs—Purchaser.] 
—1. The registration of a declaration signed
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by ronrlt in the prescm e of a tingle witness 
is sufficient to preserve the right to customary 
dow.-r.—2. The dowress lint tin- right to ob
tain imsti-Nslon of tin* pan of th«> land devt ted 
to her customary dow«r. even if I here nre 
debts which may lx* th* basis of a claim 
when partition is made later.—3. The dow- 
res-, : iking the part of the lands appro- 
itinted !o her customary dower, will lx* oh- 
Igeil !.. pay interest to the heirs ujmn sueh 

portion of 1e r debts n< may he attributed to 
her port of the lands : but such an arrange
ment should lx* made with the heirs, and such 
payment is due to them, and not to a pur
chaser. who has only a remedy en garantie 
against his grantor. The Quebec Act, 47 
V. c. 13, which declares that after the 1st 
January, 18S1. rights of customary dower 
shall be avoided ami extinguished ns against 
purchasers, if the declaration required by law 
has not been registered, should be interpreted 
as limited to cases, where a purchaser sub
sequent to the 30th June, 1881. lias regis
tered his title liefore the registration of the 
declaration of the duwress. Toupin v. lYzinu,

Desertion by wife - RrgiatrationA — 
The defendant had sued the plaintiff, her hus
band. rn aSparation re carp*, and her action 
had been dismissed. Instead of returning t<> 
live with him. «dm abandoned 'h-' original 
home. and. several years afterwards, regis
tered a claim for dower against the lands of 
her husband in an action to cancel the 
registration Hell. that it was illegal, lie
ra use the advantages which she was entitled 
to by reason of her marriage with the plain
tiff were dependent upon the condition of 
fulfilment of the obligations Incumbent upon 
her »s his wife. And the Court adjudged the 
defendant to return to the conjugal domicil 
within thirty days, and In default of her do
ing su. the Court declared that the defendant 
should !>• deprived of lier matrimonial rights 
and advantages, and that the registration of 
the claim to dower should lx* cancelled by the 
plaintiff registering the judgment now pro
nounced. Oibavn v. Patrirk. Que. H. C. 304.

Election — Croat aum — Pro< reda of ante 
of tratntor’a land. 1 The owner of land died 
intestate leaving a widow and an infant child. 
The widow administered, end, with the eon
sent of the official guardian, sold and con
veyed the land in March, 18f*t). barring her 

i ih. deed •<( grant, end the whole
of the purchase money was paid into the 
Court to the joint credit of herself and ef the 
official guardian, she reserving her right 
to eleei between receiving the value of 
her dower or a distributive share of the 
estate, one of which it was clearly understood 
she would be entitled to lx- paid out of the 
fund in Court. In September, 1ÎKV/, the 
widow executed a document wherein she 
elected to take the value of lier dower in lieu 
of “ any other interest she might have in her 
husband's undispost-d of real estate.” She 
died i'l April. IflDl : III Id. that the adminis
trator of the widow's estate was entitled to 
receive out of the moneys in Court the value 
of the widow’s dower, computed according 
to the annuity tables. Re Pettit, 22 <'. L. T. 
00 10 I R MW i " W ■ MM
Equitable charge — Lrgariea—,1 lort- 

gayr.]—A testator devised a farm to his son.

subject to tin* payment by him of certain 
legacies. The son mortgaged the farm, his 
wife joining to bar her dower, and paid the 
legacies out of the proceeds. The son died
adied of t!ir farm, and the mortgage a i 
then in force : Held, that the son took mid' r 
the will tin* legal seisin in the farm, and not 
a mere equitable estate, and that his widow 
was entitled to dower out of tlm full vain- 
of the land. Itr Zimmerman. 24 ( ' L. T. 
234. 7 <>. L. R. 4M», 3 O. W. R. WW.

Equitable estate — Voluntary ■ine-y- 
ance by huaband.]—It is only when the In* 
hand dies bénéficiaIIv entitled thereto that the 
wife acquiree any right to dower in an equit
able estate, and the husband can therefore 
deal as he pleases with such an estate : :i 
voluntary conveyance thereof, even though 
made with the object of preventing the wife 
acquiring any right to dower, living uni 
pemdiable by lier. Fitzgerald v. Fitzgerald. 
23 C. U T. Nfi, 3 O. L. Ii. 271», 1 O. W. U. 
17, 2 O. W. R. 118.

Equity of redemption—Conveyan<♦ by 
huaband alom lUncharge of mortgage. |
(»n the 8th February. 1881. the owner --f 
land subject to a mortgage, dated 2!>th Jan
uary. 187!*, in which his wife had joined to 
bar dower, made a second mortgage in which 
his wife did not join. A portion of the 
moneys advanced upon the second mortgage 
wen* applied In payment of the first mort
gage. and the first mortgagees executed ' 
discharge, which was registered on tlm 3th 
March, 1881. On the 30th September, I'M. 
the owner executed n conveyance of the land 
to the plaintiff, the grantor’s wife joining 
therein to bar her dower. Neither the plain 
tiff nor his grantor paid the principal mon- y 
due under the subsisting mortgage, and the 
mortgagees in tin* exercise of the power <>f 
sale on llie 27th February. 181)2, contracted 
to sell the land »o the defendant, who had 
ever since been in possession as purchas- r. 
The plaintiff’s grantor died on the 10th 8-1> 
tomber. 1901, leaving his wife surviving him, 
and the plaintiff, claiming ns assign- -■ of 
the wife’s right to dower by virtu.- -if tlm 
conveyance of 30th September. 1881. brought 
this action for dower on the 11th Scpt-mm 
11*02:—Held, that, as the law stood on tlm 
21>th January, 1870. the wife, having join «1 
in the mortgage of that date and thereby 
barred her dower, could become entitled f" 
dower out of the equity of redemption on1 y in 
the event of her husband dying beneficially 
entitled : and. as long as the mort gage sub
sisted, her husband could by a subsequent 
conveyance defeat her dower in the equity, 
which lie effectively did by the second mort
gage ; and this was not affected by 42 V - 
22 (().), which liecame law on the 11th 
March, 1870. 2. The second mortgage In
ing been executed and delivered for some 
weeks before the execution of the dlsehnr.m 
of the first, the effect of the registrat i "t 
thereof was not to revert the premises in the 
mortgagor, hut in the second mortgage. .1 »• 
i* t \ I Igit,23 C. L I 78, 0 O. I 
147, 1 O. W R. 330. 1138. 2 O W. I! >

Estate in fee — Fndivided ahar^ 
Commencement of right—Costa.]—The plain 
tiff brought euit for dower, arrears of dower 
for six years before action, and costs "I 
suit.—The defendant denied the right, as-
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Hertinp that. 1. The deceased had only an 
estate for life. and not in fee.—2. If the 
plaintiff was dowable, she was only entitled 
to dower in an undivided one-hnlf of the 
premises.—3. She was only entitled to dower 
from the commencement of the suit, as the 
deceased did not die seised.—4. She was not 
entitled to <"sts -.f suit. The first ground 
was decided in the plaintiff*» favour: 1 N 
It. Eq . Heps, 53 : -Held, that the defendant 
was entitled to succeed on the second and 
third grounds; and no costs were allowed. 
Ahtrn v, Ahern, 20 C. L. T. 10.

Gift of land by father to son -
Mother joining in deed to bar dower—Ab
sence of consideration - Improvidence—Ac
tion by mother against sou for dower after 
death of father. Fretts V. Fretin, 10 (). W.
K. «13.

Interest in lands - Lora tit of Crown 
land*- llond to convey—Vnpatented lands 
— i'nreyistered assignment Public Lund* 
Act—Evidenr# —Corroboration. | A lorn tee 
of Crown lands executed a bond in favour of 
his son, in consideration of services rendered, 
that the land should, at his death, lie con
veyed to the latter, on «•ondition tlint he 
paid the Crown dues, which he did. The 
father afterwards married, and after his mar
riage obtained the patent Held, that his 
widow was not entitled to dower inasmuch 
as lie had no more than the right of enjoy
ment for life with the fee held us trustee for 
his son. A locatee «if land transferred all 
hi* interests therein to his son by assignment, 
which assignment was deposited, but not reg
istered in the Crown lands office.—Held, that, 
notwithstanding R. S. O. ISO7, <• 2«, s. II». 
the omission to register did not invalidate 
the transfer as against the assignor; and it 
«Iterated so as to prevent the father from dy
ing lieneflclally entitled, and so defeated any 
claim of the widow under the Dower Act. 
The facts rested mainly U|k>ii the evidence 
of the son, and his evidence did not require 
corroboration under K. S. <). <• 73, s. 10. 
Hr own v. Hr own, 24 <\ L. T. 28U, 8 O. I,. R. 
332, 3 O. W. It. 796.

Interest In lien of—Devolution of Es
tates Act—Election — Exercise by assignee 
of dowress. lie Hoismier, 3 <>. W. H. 355.

Land contracted to be sold by tes
tator — State o/ nature Fight to dower—

I xeeutoi* Payment to widow for release.] 
—The testator was the owner in fee at the 
time of his death of a timbered lot con
taining 100 acres, from Ifi or 20 acres of 
which he had taken the timber; a part of 
the cleared land had been prepared for culti
vation, anil tin- seeds planted, but, owing to 
the nature of the soil, with little or no result. 
The testator had contracted to sell the whole 
lot for $2,000, and after his death the pur
chaser called on the executors to receive the 
balance of the purchase money and to make 
title. The widow claimed her dower, and her 
claim was compromised by the executors at 
$390. which they paid her. ami site released 
her dower; they then conveyed to the pur
chaser under c. 24 of the Trustees and Ex
ecutors Act, R. S. (>. 1897 c. 120:—Held, 
that the lot was rot in a state of nature at 
the time of the death, and the widow’s dower 
attached upon the whole of it ; she was en

titled to have on -third of such part ns was 
not woodland assigned to her, with the right 
to take from the woodland fire wood for her 
own us» and timber for fencing the other 
part ; the executors had the right, under s. 33 
of It. S. (». c. 129. to apply the money of the 
estate in the purchase of the release of the 
widow's dower; and were entitled to charge 
tlie estate with the $391». He McIntyre, |/«- 
Intyre v. London if Westirn Trusts Co., 24 
C. L. T. 2«8, 7 O I* R. 548, 1 O. W. It. 56.
3 O. W. It. 258.

Landa subject to charge for main
tenance Exchange for other lands—f’on- 
veyance to chargee — Recital—Evidence to 
contradict—Itight to dower subject to charge 
ami to lien for improvements—Costs. Smith 

Smith, -'ll W R. «54
Lease made by deceased husband —

Priorities— Assignment of dower—Rights of 
executor and diviser—Devolution of Estates 
Art.]—A dowress whose dower has not been 
assigned has no estate in the land out of 
which she is entitled t«> dower, hut. as soon 
as her dowi r is properly assigned, she is en
titled to claim possession of the land assigned 
to her in priority to p< ruons claiming under 
leases created by her husband, without her 
assent, during the covert un*. Stoughton v. 
Leigh. 1 Taunt. 4<»2, followed. Where » 
testator, dying In August, 1901. devised land 
to his son, and probate of the will was 
granted to the executor named therein, and 
the son in April. 1902, executed a convey
ance of a pan of the land to the testator's 
widow for her life, ns and for her dower, the 
executor not assenting thereto: Held, that 
the conveyance was of no avail, for the only 
person who could assign dower was the ex
ecutor. in whom, under s. 4 of the Devolution 
of Estates Act R. S. <>. 1S«.I7. c. 127. the 
whole inheritance of the testator vested.
Ills» i Hi per, 22 C i.

309. 1 O. W. It. 459.

Limitation of actions \hsenee front 
the province.]—F. died intestate In 1881. 
A.'s son ('. died in 1885. leaving a widow and 
two children. Soon after the son's death his 
widow removed to the United States, re
married and has been absent from Ontario for 
twenty years;—Held, that she cannot now 
maintain any action for dower. He Foster 
and Knapton, 13 O. W. R. 17»$.

On appeal the order was varied by direct
ing that appellant’s interest or right should 
not he affected by order made as between 
vendor and purchaser. Ibid., 507.

Mortgaged land - Sale — Purchase
mom g.] — The testator in his lifetime pur
chased property subject to a $10,000 mort
gage, which he assumed, but subsequently 
made n new mortgage, in which his wife 
joined to bar dower, and paid this mortgage 
off. lie afterwards made a further mortgage 
for $1,(150.58, in which his wife also joined 
to bar dower. ÏT» subsequently entered into 
an agreement for the *nle of the property 
for $1«,000, receiving $5<i0 on account. The 
agreement was carried out by his executrix, 
the purchase money being applied in paying 
off the two mortgages, taxes, etc., leaving a 
balance of $2.150.52: Held, that the wife 
was entitled to dower only out of the residue 
of the estate after satisfying the charges:



1951 DOWER—DRAINS. 1552
hu<I flint sivli balance iniint not be treuteil a* 
merely personal •'tale no an to prevent the 
« ‘«low from «'laimimr her dower therein. He 
William 24 C I. I 81, 7 O L R IfiB, 
1 o W. K 384. 2 O W R. 47. 3 O W. It 
231

Partnership lands Kvidence I’nrti- 
tion. Dunn v. Dunn, 4 B. L .It. 15.

Petition for admeasurement of In
tituling. | A petition for admeasurement of 
«lower should not be intituled as though it 
were a suit between the dowress and the de
visees. He W oodman, 21 <\ L. T. 505).

Possession as dowress !> Fdir. VII. 
c. .VJ, ». U ( ().)—I rtion to reionr po»»ea- 
s<oh Forfeit un dower h y adultery. | 
Kjeetment action, defendant claiming to be 
right fully in possess i ou as dowress. Defend
ant's husband having cruelly used her and 
forced her from her home, she went to Michi
gan. where she lived in adultery. Her hus
band having gone through two or three mar
riage ceremonies during their separation 
finally sold his farm, one of his sup|K>sed 
wives joining to bar dower :—Held, that de
fendant was not entitled to dower and there 
is no resulting trust in her favour, although 
she had helped with her money to buy the 
farm. She had slept on her rights. IIair
man v. Thurman (11)010, 14 O. W. R. 254.

Reference - Report — Judgment—Costs 
—Sale of land. Lachance V. Lachance. 1 
O. W. R. 518. 778.

Separation deed -•lointure — Flection.] 
—On the 24th July. IKON, the plaintiff ami 
her husband and trustees on her behalf 
executed a deed which, after reciting that 
disputes had arisen between the husband ami 
wife and that an action for alimony was 
pending, provided for the separation of the 
husband and wife and the conveyance of cer
tain property by the husband to" trustees for 
the benefit of the wife, and contained a mini- 
lier of covenants, one of which was a covenant 
by the trustees that the wife would, when
ever called upon, release her dower In any 
lands of which the husband might thereafter 
acquire a title. The husband died in Jan
uary. 1888, having acquired ami dying seised 
of other lands. In August. 1808. the wife 
brought this action claiming dower in these 
lands, having up to that time continued to 
have the beneficial use and possession of the
I inds mentioned in the dnd < f 1808 //-Id.
that that deed provided n jointure fpr the 
Wife, within s. 7 of 27 Hen VIII r. 10; that 
the acceptance of the deed and the benefits 
thereby conferred was an elect ion by her 
within that Act to accept the jointure; and, 
therefore, she was not entitled to dower in 
the after-acquired lands.—Judgment in 1!) 
<’• !.. T. 244. 30 O R 118». affirmed. Fee» 
v. Hooth, 20 C. L. T. 34(1. 27 A R. 420.

See Distribution of Khtater—Fk\vi>v- 
iknt Conveyance—Husband and Wife— 
Mortgage — Vendor and Purchaser —

BRAINS.
Action against municipality — Com

/n utation for damage by iratcr on rflowing on 
land»—Defence — Agreement in'ffc preriout

owner — Validity of agreement — Statutory 
dram- Municipal Dru ma ye Act—By-law. ) 
Plaintiff brought action to recover Sl.ou- 
compensation for damages alleged to have been 
caused to his lands by a drain constructed by 
defendant township. Defendants plead «si 
answer that they had entered into an tier.', 
ment with a former owner of plaintiff's lan«l 
whereby he was to he relieved of any ass«— 
nient for the drain on the terms that he would 
taki- the burden of the waters which might 
come to his lands and supply a sufficient out 
let. Plaintiff contended that this agreement 
was unauthorised and illegal. Court of Ap
peal, held, that an agreement might be one 
which no Court would enforce, hut still I- 
complete defence "f leave and license hi 
when the agreement was made the parties 
knew they were dealing with a statutory 
drain, subject to repair and improvement fr«>m 
time to time: That plaintiff stood in the 
shoes of his vendor from whom he purchased 
with notice and could not now be heard to 
complain : That he had suffered no damage, 
as he could extend the drain on his own pro 
perty to a proper outlet. Action and appeal 
dismissed with costs. McLaughlan v. Plymp 
ion (1011). 18 O. W. It. 417, 2 O W. N 
845.

Action against municipality. |
Plaintiffs, innkeepers, sued defendant muni
cipality for damages caused by repairing a 
drain in winter —Held, that plaintiffs wer- 
entitled to $100 each. Injunction refused. 
No certificate given to h«*lp plaintiffs in mat
ter of costs, and defendants were allowed ;«» 
exercise any set-off of costs. Miernicki \. 
Sandwich Faut (l»0»i, 14 O. W. R. 455

Action against municipality to recover 
damages—Water hacked on plaintiff's land - 
Neglect of township to keep drains clean and 
clear of weeds—Evidence that there was n<> 
township drain — Action dismissed without 
costs. Carney v. I'olborne ( 15)10>. 17 O. W. 
R. 87». 2 O. W. N. 432.

Action to restrain defendant from 
obstructing drainage of dwelling- 
house Fonçaient—Vo n nervation in deed - 
Fffect of on plaintiff’» right».]—Appeal from 
the judgment of Meagher, J.. refusing an in
terim order to restrain defendant from cutting 
off and obstructing the drain from plaintiff's 
house. Oland v. Alackintonh (N. S. 1010), » 
B. L. R. 230.

Alteration of report and plans | —
Before the nqiort, plans, and assessment of 
the engineer for a drainage scheme have been 
adopted by the council, it van r«-fer them 
hack to him for furtln-r consideration or for 
amendment, hut after they have been adopted 
it cannot of iis own motion change or amend 
them; and if the drainage scheme is carried 
out with a material change th<- municipality 
are not protect»*!, and are liable to make 
good any «lamages resulting from the work 
meat V. Floa, 21 (’. L. T. 113, I () L. It 
78.

Artificial drain -Repair» -Outlet. | — 
Section 75 of the Drainage Act, R. S < > 
18»7, c. 22(1, applies only to drains artificially 
constructed, and docs not apply to the repair 
■•r improvement of a natural watercourse. 
Sutherland-Innés Co. v. Romney, 3<> 8. (\ R.
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498, romddered nnd followvd. Where part 
of a drolling»* work to which the provisions 
of s. 7.1 apply is out of repair, it it not 
necessary hvfore initiating proceedings for the 
improvement of the drain under that section 
f..r the initiating township to repair the por
tion of tin* existing drain which it i< bound 
to repair. Both classes of work may be pro
vided for in lIn* same by-law, the engineer 
in that case estimating and assessing separ
ately the cost of each class. He Merst a, <( 
Hon field v. Xorth Rochester, 21 C. L. T. 5T>8. 
2 U. L B 435.

Artificial obstruction failure of
N '«m< Hipa11 of engineer 1 in I a 
petition was presented ’<> tin* plaintiffs' coun
cil asking for the removal of a dam and other 
obstructions to Mud Creek, into which the 
drainage of the township and of Augusta, ad
joining, emptied. The council had the creek 
examim*d by an engineer, who presented u 
rejHirt with plan* and estimates of the work 
to he done and an estimate of the cost and 
proportion of benefit to the respective lots in 
each township. The council then passed a 
by-law authorizing tin* work to be done, which 
was afterwards set aside on the ground that 
the removal of an artificial obstruction was 
not contemplated by the law tTien in forer, 
s. ,170 of iin* Municipal Act, 1883. In |s,m; 
the Act was amended, nnd a fresh petition 
was presented to the council, which again 
instructed the engineer to examine the creek 
nnd report. The engineer did riot again ex
amine it < its condition had not changed in 
the interval i. hut presented to the council 
his former report, plana, specifications, and 
assessment, and anotlnr by-law was passed, 
under which the work was done. In an ac
tion to recover from Augusta its proportion 
of the assessment :—Held, affirming the judg
ment of the Court of Appeal. 2 O. !.. It. 1. 
21 C. L. T. 37.1. Strong. C.J.. dissenting, that 
tlie amendment in iSSt; to s. r,7o of tin* Muni
cipal Act, 1883, authorized the plalnti Ts' 
council to cause the work to be done, and 
claim from Augusta its proportion of the 
cost.—Held, further, reversing the judgment, 
that the report of the engineer was sutfieiwnt 
without a fresh examination of the creek and 
lire pa ration of new plans nnd a new assess
ment. Hliznbcthtown v. .1 ugusta, 22 C I, T. 
191, 32 8. <\ It 205.

Assessment for eoaetmctlon of dyke 
and aboiteaus. Objection to assessment.

Not made according to benefit received by 
I unis effected — Cumberland Sewers Act 
(1893), i*. 8<>—The Marsh Act—Prescription 
--Isist grant—Declaration granted on basis 
'•f tile assessment Corbett v. Pipes (\ S. 
1910), 9 E. L. It. 127.

Assessment for outlet- engineer's re
port under Municipal Drainage \ et—Drain- 
ai/r area- Benefit—Portion of east assessed 
to other toirnships—Liability of subservient 
toicnships to puy interest—At expiration of 
four months — Date from which interest 
should be calculated — Municipal Drainage 

I f. t. 66—Costs ] — After delivery of the 
mlgtnent of Court of Appeal < 11 (). W. It. 
lo‘b‘1. 1 (). \V. N. 190), the question arose ns 

I’c liability of the subservient townships 
'o pay interest on the amounts payable by 
them by way of contribution to tin- expenses 
of the drainage scheme.—Henderson, Referee,

held, that, under s. tit) of the Ont. Municipal 
Drainage Act. n<> sum was payable bv the 
subservient townships until the expiration of 
four months from date of judgment of Court 
of appeal, and interest should be com pitied 
from that daU-.—Wizabethtown v Augusta, 2 
<* !.. It. 4: 2 Cl. & Sc. Dr Cas. 370. 37S; 
32 S. C. It 29.1, distinguished.—Toronto Hie. 
Co. v. Toronto, f 190)51 A. C. 117: 7.1 L. J. P. 
C. 30 approved.— In view of the fact that the 
question was practically without precedent, 
costs allowed on Coun y Court scale without 
any set off. March v. Huntley March V. 
(ioulbourn (19101, 17 Q, \\\ R. 731.

Assessment of lands in adjoining 
township—Outlet or injuring liability. He 
l ima «1 W allace, 2 O. W. R IttS.

Award —Reconsideration—Construction of 
ditch—Churge for engineer's servîtes—Let
ting work—Breach t,f contract—He-letting.]

B) virtue <>t' - 36 of the Ditches and 
Watercourses Act. the township engineer, on 
the reconsideration of an award, may make 
any award which might have been made in 
tin* first instance. In accordance with the

\ •
iIn* rmmcil by by-law fixed tin*, charges to 
lie made by the engineer for bis services at 
the rate of 8.1 a day, and under s. 29 the 
engineer certified to the clerk that lie was 
entitled to 84.1 for fees and charges for his 
services:—Held, that his eevtifieah* estab
lished prima facie the validity <,f his claim 
for .<4.1, and the onus was on the plaintiff, 
objecting to the award, to shew its ineonvet- 
ness, which she had not done.--Held, also, 
that under s.-s. 4 of a. 28 work under an 
award not performed as contracted for. may 
he re-let. Judgment of County Court of 
Ontario reversed. Cuddahee v. Mara. 12 
O L. R. 522. 8 C). W. R. 423.

By-law — Assessment of owners to pay 
damages ami costs before benefit by-law 
passed — Drainage Act, s. 95. He McClure

Brooke, t) O. W. R. 1021. 11 O !.. R. 11.1.

By-law — Construction of drain n« part 
of lira inage scheme — Petition — Sufficient 
number of signatures Drninag»* area — 
Proportion t»> size and extent of drainage 
scheme — Minority imposing on majority. 
He Duane and Township of Finch. 12 
O w i: 144

By-law — Pelitions for—Qualification — 
Damages.]—The assessment roll last revised 
previous to tin* passing of a drainage by-law 
is the one to be looked at for the purpose >f 
ascertaining whether the petition for the work 
was sufficiently signed to authorise the pass
ing of the hy-lnxv. The words "exclusive of 
farmers' s<»»is not actual owners,” in s.-s. i of 
s. 3, R S. O. <• 22*1. do not refer to farmers' 
sons who are not actual owners in fact, but to 
farmers* sons so shewn by tin* last revised as
sessment roll. A farmer and his sons arranged 
that in* should convey his farm to them, 
taking back a life lease :—Held, that this was 
sufficient to give them an interest in the 
land, of a freehold nature, entitling them to 
be assessed as joint owners, and so assessed 
they are not " farmers' sons not actual own
ers."—Held, also, following Connor v. Mid- 
dagh. It'. A. It. 35(1, nnd McCulloch v. Town
ship of Caledonia, 2.1 A. It. 417, that, the by-
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law not bavin? ho* n qtmahrd, the plaintiff 
wa* not entitlod to damage» for work done 
undor it. although it was invalid ChaUonnr 
v. Loho. 32 <1. R 217. 21 « L. T. 29.

Construction of ditch without by
law Tre*pa»a — Kcpliwncr — fo*!».] — 
Section 470 of the Municipal Act. R. S. O. 
1807 c. 223, applies only to actions brought 
to rccov-r damages "for alleged negligence 
on the part of the municipality.” In an ac
tion against a municipality for damages for 
diverting water upon the plaintiff’s land by 
the .^instruction of a ditch without any proper 
by-law authorizing the work: //*'/</, 'hat s. 
470 did not apply, aa the plaintiff's claim was 
for trespass, and not for negligence; and that 
the trial Judge had power over the costs; 
a ml the Court would not interfere with his 
discretion in awarding costs up to the trial 
to the plaintiff, while directing a reference as 

Im L- ■ ni of Ferguson, •!.. 1 
O W. R. 559, affirmed. Lawrence v. Owen 
No sad, 23 o !.. T 138» 5 O. L. R. 3<H>. 1 
O. \V. R. 559. 2 O. W. It. 180

Construction of new drain — Hotter—
Land owner a—Liability for old drain—Ap
peal to County Council.]—A publie notice 
given by a special superintendent of his ap
pointment and of hi* proposed visit to places 
when- it is proposed to establish a water
course, is sufficient when it is addressed to 
the persons directly or indirectly interested in 
the proposed works, ami the owners of a con
cession through which the watercourse must 
necessarily pass are sufficiently notified by 
such a notice. 2. Arts. 881 and 882 of the 
Municipal Code, passed in the interests of 
agriculture, override art. SOI, C. C., and 
subject the owners of higher lands to submit 
to the establishment of a watercourse through 
their lands for the benefit of lower marshy 
lands. 3. Owners who assert that they are 

■ m in respect <>f works 
for a watercourse established by a proves- 
verbal, in order to escape liability for the 
work of making a new watercourse, must 
prove the homologation of this proces-verbal, 
and they may, besides, lie made liable for 
ihe new watercourse in respect of the land 
which such new watercourse drains. 4. An 
appeal to the county council does not deprive 
a party of his right to move before the Su
perior Court to quash a proces-verbal on the 
ground of illegality or nullity. Ste. Julie v 
ilattue, 13 Que. K. 11. 228.

Construction of road—Flooding neigh
bouring land — 1 lamages—Injunction—Scale 
of costs—Municipal corporation Taylor v. 
Colin o,10.1 1

Contractor claiming for work per
formed. I—Section fl3 of Mun. iirainage Act, 
as enacted by 1 Edw. VII. c. 30. s. 4. deals 
only with cases of damages occasioned to 
others by reason of construction of drain
age works in the way provided for by muni
cipality. and does not refer to the claim of a 
contractor or workman to tie paid for work 
performed; and therefore an action brought in 
the High Court which appears by statement 
of claim to be one to enforce payment of such 
a claim should not be summarily dismissed on 
ground that Drainage Referee alone has jur
isdiction; but the question of jurisdiction 
should be left for determination at trial when
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the farts are investigated. Judgment of I 
r<-abridge. C.J.K.R.. 11 O. W. R 320. and 
Divisional Court, 11 O. XV. It. 1108, revers-.i 
Hank of Ottawa v. Rorborouoh (1909». IS 
O. L. R. 611: 13 O W. R. 1175

Cost of construction -Charge on land
—"Ouncr"—Award.] — Moneys paid by a 
municipality under file provisions of th>- 
Ditches and Watercourses Act, R. S. (). 18'.t7 
c. 285. for the construction of n ditch under 
that Act. when placed upon the collector's 
roll, become, by virtue of s. 3ft, a charge upon 
the lands traversed by the ditch in the hands 
of the respective owners for the time being, 
though different from the owners at the ti 
of th.- initiation of the proceedings under the 
Act. Wiekc v. Ellitr, 11 O. L. R. 122. 7 
O. XV. R 425.

Cost of repairs -Varying apportionin’t i 
—Power* of Referee.1—T’pon certain repairs 
to a drainage work becoming necessary, on- 
of the townships interested directed their en
gineer to make a report, and he assessed the 
coat against the different townships in the 
proportions in which the original cosi had 
been assessed, no proceedings having been 
taken under s. ti!) or s. 72 of the Draina.-.• 
Act to vary the assessment :—Held, that this 
was the proper mode of apportionment, and 
that, notwithstanding the wide wording <-f - 
71 of the Act, the Drainage Referee had 
power to vary an apportionment made under 
such circumstances. Re Chatham «(• Dover. 
24 C. L. T. 307, 8 O. L. It. 132, 3 O. XV. I! 
882.

Cost of work—Prorfia-vrrbal — Ratepay
er t not intrreitrd—Mia-en-cauae—Cotta.] - 
At common law- as well ns by virtue of the 
Municipal Code, a proeèa-verbal cannot hind, 
nor effectively call upon to contribute to the 
costa of works ordered by the proces-verbal 
in regard to a watercourse, any ratepayer ex
cept those* Interested : arts. 811. 87<t, 871. 
881. 882. C. M. 2. Therefore a procès-verbal 
which imposes upon certain ratepayers the 
duty of contributing to the cost of work* in 
which they are not Interested, is illegal and 
unjust, and should be quashed. 3. Costs can
not be given against a mis-en-cause unless he 
has )o!m -l issue w 1th the plaint! T end 
for the dismissal of the whole or part of ! 
plaintiff's claim. Papuet V. St. Nicola a, 13 
Que K. R. 1

County rond lFatereaurse—Special tnp- 
erintendent—Procf1*-verbal.] — Article 772 
of the Municipal Code applies only to <':>*■•* 
where it is necessary to dig a watercourse 
through lands fronting on a road duly estate 
lished, and where such a watercourse is nee. - 
sary not only for draining the water from 
the road, but also for draining the abutting 
lands.—2. In this case a watercourse serving 
the purpose of drnining several lots in the 
vicinity of a road was not in question, hut 
only a prolongation or continuation of rond 
ditches into natural watercourses to facilitate 
the How of water from the road; and con
sequently the special superintendent had ;i 
right to provide In his procès-verbal f<»r tlm 
digging and maintenance of these outlets by 
virtue of arts. 7!l!l and 803 of the Municipal 
(’ihIc. Nicole t v. Touaignant, 12 Que. K. B.
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CeWert 1* linkway—Kil«lIne .Irnin — 
Reconsi ruction — Out* of. R® Camden it 
Dresden, 2 O. W. K. ‘-MM).

Damages Injury to building.] —An fic
tion for damage* caused to plaintiff's prop
erty by aliened negligent construction of cer
tain highway* and drains, thereby increasing 
the surface tlnw of water reaching his prem
ises. the building erected thereon finally col
lapsing after a heavy thunder storm on the 
2iMh July. 1907. The trial Judge held that
plaintiff had a right to recover some damages 
prior that date and gave a reference. A 
Divisional Court extended the period to the 
date of the inquiry, which the Court of Ap
ical confirmed and fixed damages at SUM) 
n order to prevent a reference, which seem

ingly would be very expensive and difficult. 
Rudd v. Arnprior, 13 O. W. R. 172.

Debentures — Maintenance — Embank
ing work -Registration of by-law*.]—Section 
83 of tin- Drainage Act, II. S. O. <•. 226, di
recting that the time for payment <.f do- 
hentuns issued for the cost of maintenance 
of a drainage work shall not exceed seven 
years, does not apply to debentures issued 
for t lie cost of extending, improving, or al
tering a drainage work, and the muni
cipality has the same power to issue deism- 
turps as in the case of an original drainage 
work Because in the cours- of the con
struction of a railway work, hanks n-e 
formed with the s|«oil cast from the dredge, 
the work is not one within s.-s. 2 of s. 3 of 
the Drainage Act. R. S O. c. 226; that sub
section relates to the reclamation of wet nr 
submerged land*. Semble, that the provisions 
of the Municipal Act as to the registration 
of by-laws for contracting debts apply to by
laws for the issue of debentures for drain
age works, and when such by-laws have been 
registered in accordance with the provisions 
• ••" ! let, they cannot !».• <-i aside, en n if 
originally ultra iire*. Judgment of Fergu
son. J., 1M C. L. T. 342, affirmed. Suther- 
land-lnnes Co. v. Romney, 19 C. L. T. 381, 
■>. v n 185

Defective system - Recovery of dam
ages and cost* — Subsequent assessment — 
Drainage Act, ». fl.1». ]—The assessment for 
damages and eosts recovered by a person 
complaining of a defective system of drain
age must he made only against the lands in
cluded in the drainage scheme complained of. 
Lands included in an amended scheme under
taken after the right to damages has accrued 
and claim has been made are not liable.— 
Judgment of the Drainage Referee affirmed. 
Re McClure d flrooke, 11 O. I* It. 115, 0 O. 
W It. 1021.

Deposit of earth on plaintiff's land- -
Claim fur compensation—Remedy—Action— 
Forum — Drainage Referee.] — In an action 
brought against a township corporation ami 
their contractor for damages caused by the 
variation of the specifications by the con
tractor for constructing a drain under the 
Municipal Drainage Act, H. S. O. 1S97 u. 226, 
in placing earth excavated in digging the 
drain upon the land of the plaintiff without 
permission :—Held, that, whether the plain
tiff was entitled to be compensated or not, 
her claim fell under s. 93 of the above Act 
as amended, and her remedy was by notice

proceedings before the Drainage Referee ns 
provided for by that section, and not by writ 
and proceedings in an action. Iturko v. Til
bury Sorth, M O. W. R 457, 862, 13 O. L. It.

Destruction of water privilege —
Eas''iner.t Compensation Declaratory 
order—Injunct inn. Re Farrnnd d Moms d 
Urey. 6 O. XV. R. 6*6.

Discharge of hot water and steam 
into — Liability.] The defendants con
nected a drain leading from their premises 
with a private drain constructed by th«- plain
tiff. Hot water and steam, originating on 
the defendants’ premises and passing into 
their drain, flowed back through the plain
tiff's drain, and overflowed his cellar, and 
tilled his house with steam : — Held, fol
lowing Fuller v. Rcarson, 23 X. S. Reps. 
263, 21 S. C. R. 337. that the defendants were 
responsible in damages. Andrews v. Cape 
Hr. ! ,n El. trie Co., 37 N. S. It. 105.

Dispute* between adjoining owners
Forum for dedtion. 1 A dispute between 

neighbours with regard to a drain, must be 
decided by the municipal authority consti
tuted lor that purpose, and not by an ac
tion in the Superior Court. Uanscreau v. 
Dansereau, 16 Que. K. B. 426.

Disputes between adjoining owners 
— Municipal Code—Action négatoire.] Diffi
culties arising between owners of neighbour
ing rural parcels of land, as to the right to 
ilow of water, are of administrative compet
ence. and must be settled according to the pro
visions of the Municipal Code. They do not 
afford ground for the remedy by action 
négatoire in favour of one who asserts that 
his neighbour, by his drainage works, has 
caused an excessive discharge of water upon 
his land. Muldoon v. Casey, 33 Que. S. C. 45.

Dispute between neighbours — Forum 
—ilunieipal officers—Superior Court.]—The 
special remedy provided in a statute which 
imposes obligations surh as those of vicinity, 
drainage, and sewerage of the Municipal Code, 
excludes the remedies of the common law. 
Therefore, a difference between neighbours 
in a rural municipality in regard to a ditch 
or drain must be referred to the municipal 
officers appointed for that purpose, and an 
action in the Superior Court based on such 
difference will b» dismissed. Dansereau V. 
Dansereau, 29 Que. S. C. 411.

Ditches Injury to lands — Son-compli
ance with foie.|—Rural municipalities which, 
in the construction and maintenance of roads, 
do not observe the requirements of the law 
touching drainage (in this case making lat
eral ditches), are responsible for the dam
ages which resulted to the lands bordering on 
the roads. Thérien V. lVindnor, 30 Que. 8. C. 
24.

Ditches and watercourses — Construe- 
tion of road ditches by corporations—Liability 
for flooding lands in neighbourhood—Ditches 
and Water, ourses Act—Award of township 
enginn r—Construction of ditches fa pursu
ance of—Neglect to keep ditches in repair— 
Damages Injunction — Mandamus — 
Costs.]—1’laintiff brought action to have it 
declared that certain awards made under the 
Ditches and Watercourses Act were null and
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void, and for wrongfully causing water to 
be discharged upon plaintiff's promises; for 
an injunction t<> restrain defendants from 
continuing to flood plaint iff* land, and for a 
mandamus directing defendants to construct 
a ditch to carry the said water in its natural 
course to a proper outlet. At trial Britton, 
.1 (14 0. XV. It 45». gave plaintiff judgment 
for *4** damages for flooding in 19* >4. and 
cn-ro. Plaintiff appealed to the Divisional 
Court Held. that the appeal should be dis- 
mi-s. d with costs Mmull' y \. \lomk (1909),
11 " w B 1222, I h w N -'71

Ditches on each side of a municipal 
road Itemedy by mandamus to form muni- 
cipahty to maintain.]—A ratepayer has a 
remedy in a writ of mandamus to oblige a 
municipal corporation to have ditches dug on 
each side of a road maintained by the cor
poration. licaudet x. Levlercville, 37 Que. 
S. (*. 276.

Ditch overflowing land* Municipal
corporation -Injunction — Damages. Wool- 
ard x. ( orporution of Iturnuby, (B.C.), 2 W. 
L. It. 402.

Execution of work by persons bene
fited — Default — Officer* of corporation — 
Mundamu* -t 'ode of Procedure—Chainic in.] 
—Municipal corporations have the direction 
and control of works necessary for the execu
tion of procès-vtr baux regulating the opening 
or maintenance of watercourses. 2. If per
sons liable to do work, neglect to do it, the 
municipal corporation should have it done by 
their officers. 3. Municipal officers are sub
ject to the order* of the municipal corpora
tion. hut not to the orders of private persons 
interested in the works, and they are respon- 
sible for their acts only to the corporation. 
1 lh< Superior Court has the right to com
pel municipal corporations by mandamus to 
execute what they have ordered by their own 
procès-verbauM, and their right exists when
ever there is no other remedy equally appro
priate. advantageous, and efficacious. 5. The 
new Code of Procedure, so far from restrict
ing the cases xvhere mandamus may be ob
tained against corporations, renders the use 
of the xvrit applicable to a larger number of 
cases than the old Code of Procedure. See 
Art. 1U22 of the old Code, ami Art. 002, No. 
1. of the n»-xv. (iauvin v. St. Patrice, 23 
Que. 8. C. 31H.

Flooding lands — Cause of action — 
Injunction—Damages — Drainage Referee— 
Appeal while reference still pending—Negli
gence—Insufficiency of excavation—Improper 
deposit of material excavated — Breach of 
trust—Allowing lontraetor to escape from 
obligation as to place of deposit—Engineer— 
Directions of—Depth and xvidlh of excava
tion. MiOuat v. Stormont, Itundas <t ti/rn- 
yarry, 8 O. W. It. 44».

Flooding land* of private owner —
Injury to land Negligence--Action—-Non
repair of drain—Pleading—Defence—Denial

Other causes of flooding. Teitelbaum v. 
Morris ( Man. », 5 W. L. It. 449.

Flooding private land* — Culvert—In
crease in rapidity of flow of water—Cause of 
action. Sway sic v. Montague, 1 O. W. It.
742.

Injunction rcstraininy Drainaoc Ifcfcrcr 
from proceeding in an action before him 
under the Municipal Drainage Act, R. S. n 
( 1S97). r. 226.]--Plaintiff, a civil engine» r. 
instituted proceedings before the Drainage 
Referee, under s. 93 of the Municipal Drain
age Act to recover *1.239.33 balance all» , t 
to he due him f»ir preparing plans, speciti i 
jions and estimates for draining certain Inn-!* 
The defendants admitted employing plaintiff, 
but asserted that they had paid him all 'hat 
was due him. i.c . *1.950. and contested iIn- 
right of the plaintiff to have the matter in 
issue tried by the Drainage Referee : — Held. 
that the claim of the plaintiff did not arise in 
the ” construction, improvement or mainten
ance of the drainage work.” but in mailers
wholly preliminary to sucl........ -
Prohibition granted restraining the Drain- 
age Referee from proceeding further in the 
n-lion. Moore v. March (1009», 14 0. XV. R. 
lotit!. 1 O W. N. 38. 24Mi. S»-.- S C . 1.3 n 
XV. R. I$92. 14 O. XV. R. 1191. 20 O. XV R 
117

Injonction requiring township* to 
open tip and maintain culvert | -At
trial, plaintiff was awarded *210 damages, 
ami a mandatory injunction against Inch 
defendants, requiring them to open up an»! 
maintain n culvert, opposite plaintiff's land, 
in such a manner and to such an extent ns t . 
receive end carry awaj wall i - that n j 1
time to time flow along the east side of the 
roa d-allo wa n ce, so that said waters may not 
hack up on plaintiff's land. On appeal to 
the Divisional (\>urt It was held thin the 
judgment appealed from should be varied a* 
to the terms of the injunction awarded by 
making It one restraining the defendant* from 
continuing to bring the foreign water down 
to the injury of the plaintiff and operation 
of th«» judgment should be suspended fur one 
year to enable defendants to do this, xvith 
this variation judgment affirmed, and appeal 
from it dismissed, with costs. Yanderbcrg v. 
Markham d Vaughan ( 1910», 15 O XV. R.

Injuring liability — A'attirai icatrr- 
coursr. |—Vnder s.-s. 3 of s. 3 of R. S. 4» 
c. 22*1, lands in one municipality from which 
xv liter has Iwen caused to flow upon and in
jure land* in another municipality, either 
immediately, or by means of another drain, <»r 
b.V means of a natural watercourse, may he 
assessed and charged for the construction 
and maintenance of n drainage work re
quired to relieve the injured lauds from 
such water. In re Totcnships of Orford and 
Hotcard, 18 A. It 49*1. In re Totcnships of 
llaru ii h and Italcigh. 21 A. R. *577. and 
Itroughton v. Township of drey, 27 S. «' 
It. 495, distinguished. He Orford «(• Howard, 
20 C. L. T. 2*Ml. 27 A. It. 223.

Injury to land Trespass — Officer of 
Corporation—Limitation* of Actions — Con
tinuing Trespass.]—Action for trespass by 
ihi* municipal corporation constructing and 
maintaining a drain through tin- plaintiff's 
laud. The jury found that the drain had 
be* n constru* i"l in 1886 " bj - Irtue of the 
street commissioner's power <»f office.” The 
plaintiff, although aware <»f the existence of 
1 lie drain at the time, made no objection till 
189*1. when the land caved in. The judgment 
in 33 N. S. Reps. 44*1, holding that the de-
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fendante having constructed the drain by their 
ag,.nt. ili.. tr<-i ni ne. being a continuing one, 
whs mu barred by tin- Town» Incorporation 
\ct, lSilfi. vas affirmed. Truro v. Irehi- 
hah'l. 31 S. C. R. 380.

Inter-snnniclpal work* — Contrai t — 
Damage* Guaranty Continuing liability. | 
—Tlie riiy of Montreal having a newer suffi
cient for all its purposes within its limits 
through la mis lying on a lower level than 
tho*e of three adjoining municipalities, en
tered into an agreement in writing with one 
of ihem, St. i\, by which it was permitted 
to coinin'! ii.< sewers with tile Montreal sewer 
in question fur drainage purposes, and. by the 
game agreement, Montreal consented that the 
two other municipalities should make con
nect ions with St. <Ys sewers, so connected, 
in suidi manner that waters coming from such 
three higher municipalities should be drained 
through the Montreal sewer, on condition 
that the connection should be made by St. t\ 
at its own cost and to the satisfaction of the 
Montreal engineers : and that Montreal should 
be guaranteed against damages livid, that 
the guaranty bound the several higher muni
cipalities not only for nil damages resulting 
from the act of making the actual connection 
of the sewers, but also for damages that might 
In- subsequently occasioned from user.—Held, 
also, that, as Montreal bail not obliged itself 
to construct additional or new works within 
any fixed tim« In cue of Insufficiency, the 
adjoining municipalities were not relieved 
from any of their liabilities on account of 
postponement of construction of such works 
by Montreal.—lltld, further, that the judg
ment awarding damages against Montreal be
ing a matter between third parties and not 
re* judicata against the other municipal cor
porations interested, Montreal was only en
titled to recover from St. C. such damages as 
might i"' shewn to have resulted from the 
connection and user of the sewers under the 
agreement : that Montreal, when sued, was 
not obliged to summon its warrantor in the 
action for damages, but could, after condem
nation, recover such damages by separate ac
tion under tin- contract ; that it was not a 
condition precedent to action by Montreal, 
by the terms of the contract, that it should 
tirât submit to a judicial condemnation in 
liquidation of such damages; and that, as 
hi 'ween St. (’. and the arricre garant*, their 
contracts bound them to pay damages in pro
portion to the areas drained by them into the 
Montreal sewers. Montreal v. Stv. Cane- 
ponde. 22 C. L. T. 231, 32 S. C. H. 133.

Lands subject to works without outlet, 
and uhieh ha* no benefit from the water- 
eour»e—Beeourne of the owner. |—The re
course in an action in the Superior (Vmrt to 
set aside the decision (of a Court of Revi
sion), is open to an owner whose land is 
assessed for the cost of opening and main
taining a watercourse to drain the water from 
n road, without draining the assessed land, 
and not being any benefit to him. in a dis
trict where the work on the municipal roads 
is only done at the cost of the municipality 
under Art. 1080 C. M. Coté V. Windsor, 
1ÎNISI, 30 Que. 8. C. 803.

Maintenance — Improvement of natural 
wait rcourne*—" Benefit ’’ u**es*ment—“ O ut-

frf M liability.]—1*1 nds front which no water 
i* caused to flow by artificial means into a 
drain having its outlet in a municipality other 
than that in which it was initiated, cannot 
In- assessed for “ outlet liability” under 37 
V c 30 (O.i. 2. When- a drainage work
initiated in a higher municipality, the assess
ment for “ outlet liability” therein is limited 
!.. the costs of the work at such outlet. 3. 
livery uss,usinent, whether for “ injuring lia
bility” o- for 1 outlet liability,” must be 
made upon consideration of the special cir
cumstances of tin- <-ase. and restricted to the 
mode prescribed by the Act. There must be 
apparent water which is caused to flow by an 
artificial channel from the lands to ne as
sessed into tin- drainage work or upon other 
lands, io their injury, which water is to he 
cirric-d off by the- proposed drainage work. 
4. Assessment for " benefit " under the Act 
must have reference to the additional facili
ties afforded bv lie- proposed work for the 
drainage of all lands within the* an-n of the 
proposed work, and may vary according to 
circumstances. 3. Section 73 of tin- Act only 
authorises an assessment for repair and 
maintenance of an artificially constructed 
drain. The cost of widening and deepening a 
natural watercourse is noi^ assessable upon 
particular lands under s. 73. but is a charge 
upon tin- general funds of the municipality.

Works for the reclamation of drowned 
lands in a township on a lower level than 
that of th - initiating municipality are not 
drainage works, within the meaning of s. 
73, for which assessment cun be levied there
under. nor are they works hv which the 
lands in the higher township can be said to 
have been benefited Decision in 2ft A. R. 
403, 10 t *. h. T. 3M, reversed. Sutherland- 
lane* Co. \. Township of Homing, 21 C. L. 
T. 1. 30 S C. R. 400.

Maintenance cf ditch — \- tion against 
ratepayer— / ‘reseription Forum ./ ustiees 
of the Peaee— Residcnee—Sunn i • ron-
vietion. ]—The prescription of six months 
provided by Art. 233H, R. S. Q.. do * not ap
ply to an action begun by a municipal cor- 
IK,ration against a ratepayer, for the recovery 
of his shnie of the cost of maintenance of 
a line ditch. 2. Such a suit may be begun 
by the corporation after having paid the 
account of the rural inspector, but not be
fore a justice of the peace, the right of re- 
<-ourse to that tribunal being a right personal 
to the rural inspector, which he cannot assign. 
3. In this case, the summons calling upon the 
appellant to appear before two justices of the 
peace of tin- district of Montreal, without in
dicating their residence, and the conviction 
having been made by such justices without 
stating their residences, the summon* and 
convictions were held void, the competence 
of justices of the peace under Art. 1012. M. 
c.. depending upon their place of residence, 
which, therefore, must lie mentioned. Tour- 
ville v. Fran roi* de Salle», 23 Que. S. C. U7.

Maintenance of watercourse — Pro- 
céi-verbal Char pi riparian owners mid
person* benefited.]—Article N71 of the Muni
cipal Code, under which drainage works, in 
default of agreement or of procès-verbal, is 
done by the riparian proprietors, and Art. 
KS7 of the same Code, which makes the own
ers of lands drained liable for such work,
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may bt* combined ami road together. There
fore. a prim s-n rlal which makes works of 
maintenance of a watercourse chargeable to 
th ntributories in their double capacity <>f 
rip r in owners and owners of tne lauds 
drained, i- not imnulahle on this ground. 
Plmntt \ tin h>h< a, 32 Que. s. <' 284.

Mandamus — Notice — homages—Drain 
insuffi'n ni to carry off wafer. 1—To entitle 
u person who or whose property is injur
iously affected by the condition of a drain 
to a mandamus for the |M>rformancc of such
« rfc as aj be neoesaary to put the drain 
in proj»er condition, the notice required by 
a. ?.. of the Drainage Act, K. S. O. c. 220. 
while not necessarily in technical form, must 
he so dear and precise that the municipality 
can decide whether the complaint is well 
founded or frivolou*, and must be one which 
the municipality would be justified in acting 
upon under k.-h. i a ) of that section. A let
ter referring to defects in the drain, and sug
gesting steps to I»- taken, hut not calling 
upon the municipality to do specific work, 
is not sufficient. The notice by which pro
ceedings are initiated in Court cannot be re
garded ns a notice under s. 73. A person 
who or whose property is injuriously affected 
by the condition of a drain is entitled to re
cover from the municipality charged with the 
duty of maintaining it such damages ns he 
sustains by reason of its non-repair, whether
caused bs iim il....ling of his land by the
waters of the drain, or by its failure to carry 
off the water which came upon the land in 
the course of nature. Crau jord V. Ellice, 19 
C. L. T. 385. 20 A. It. 484.

Mandamus — Satire—Vient—Damage*.] 
—A l'-tier written by the complainant's solici
tor to the council of the municipality, stating 
that the land in question had been Hooded by 
water from a drain constructed by the muni
cipality. but not saying anything as to the

■ di I m, and asking thi m to et n 
struct and maintain such drainage work as is 
required to relieve the land, is not a suffi
cient notice under s. 73 of the Drainage Ad 
to justify (lie issue of a mandamus. It is 
the claimant's duty to shew that proper notice 
has been given if a mandamus is asked for, 
and objection to the sufficiency of the notice 
may be taken by the defendants at any stage 
of the action without pleading want of notice. 
The Drainage Referee in trying an action may 
proceed partly on view, but in so doing must 
follow strictly the directions of the Act, and 
not make the view without appointment or 
notice to the parties. If he does so proceed, 
however, his finding, though based partly on 
the view, may be upheld if the evidence sup
ports it. A complainant is entitled to recover 
for any injury to the use and enjoyment of 
his land or for its depreciation in value, if 
caused by failure to keep a drain in repair, 
but not for depreciation in value based upon 
the alleged insufficiency in size of the drain 
ns originally made, and the Court holding, on 
the construction of the Referee’s judgment, 
that this element had been allowed to enter 
into the computation of the damages, reduced 
them from $200 to $50. Alehim v. Township 
of East Luther, 21 C. L. T. 113. 1 O. L. It. 
80.

Municipal Drainage Act, s. 75—Three 
township* interested — Dom. /fir. Act, ss.

250, 251—Secrssity lor by-law.]—A large 
number of residents of the township of Chat 
ham petitioned their council that certain 
areas be drained by deepening and olherwi- 
improving certain drains already made, which 
were not satisfactory. The council had plan 
and specifications, estimates, assessments, 
ete., made by n civil engineer which were 
finally adopted by the council. Duplicate 
copies of the final report were served upon 
the townships of Camden and Dover, through 
which townships the drain would pass. Til- 
township of Dover appealed t<> the Drainage 
Referee, taking a number of objections ail 
of which the Referee overruled and confirmed 
the report except that he altered the pn.vi 
«ion for maintenance so ns to include the 
lands in Dover assessed for benefit ns well Hs 
those assessed for outlet. The Court of Ap
peal held, that the findings of the Referee had 
been reached after careful surveys, examina 
fions and investigations, and he being fnmil 
iar with the drainage nreas in question, as 
well as with all the surrounding areas ami 
the drainage systems and works thereon, 
therefore it would be necessary for the appel 
touts to shew n very strong case to overcome 
such findings. This not having been done, 
the appeal was dismissed, /lover v. Chatham 
( 1906), 15 O. W. R. 150.

Neglect to maintain and repair drain
—Damages—Mandamus. O’Hara v Huh-
mond, 4 O. VV. R. 178.

Neighbour on higher land |—In an
action contesting a servitude to drain sur
face water, the defendant who blames hit 
neighbour on higher land for the excess of 
water has no recourse in real warranty 
against him. He cannot, under this pretext, 
delny the principal demand by a dilatory ex
ception. Cf. (iauthicr v. Han hr, \ i1 
J. 29H. and Gosselin v. Martel, 27 Que. K 
[y Koumilhac v. hennis, 30 Que. S

Non repair — Injury to private property 
—Damages—Finding of Referee — Appeal - 
Notice of nonrepair. Hay field v. Amaranth, 
2 O. W. R. 09.

North west Irrigation Art Construc
tion of ditch by land owner—Filling up by 
municipality — Highway — Dedication 
Sale of lots by plan—Land Titles Act tVr- 
tificates of title—Authority to construct ditch 

1 ondltlons Repudiation Résolut
of council — Right way — Forfeiture 
Waiver—Minister of Interior — Territorial 
Department of Public Works — Orders in 
council — Evidence — Presumption - Re
buttal — Apfsal — Amendment — Costs 
liobertson v. High Hirer (N.W.T.t. *1 W. 
L. R. 281. 797.

Overflow—Flooding premises abutting on 
street—Situation unth regard to street level 
— Unprecedented rain-fall — Vis major 
Evidence—Sufficiency of drains to carry off 
water in ordinary circumstances.] -- The 

Inintiff complained of damage to goods in 
is shop on the 27th November, 1906, by the 

overflow of water from drains constructed 
by the defendants. On the day of the over
flow there was un unprecedented rainfall; 
4.35 inches of rain having fallen in 24 hours. 
The floor of the plaintiff's shop was 2 feet
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Mow the street level :—Held, on the evi
dence. that the water which damaged the 
plaintiff** good* came from tin- overflow of 
the 10th si reel drain; and that drain had 
|„.en provid. by actual experience of 20 
years, t»* I)' sufficient to carry off properly 
"all the rain fall for that period, even 
on a previous occasion when there waa 
a rain-fall of 4.10 inches in 24 hours.— 
The plaintiff «aid that the condition of affairs 
had been altered hv the macadamising of the 
street- and the filling in of the portion of 
. swamp upon which the plaintiff’s shop was 
sitiinte with sand or silt from the river:— 
ll> hi. that the plaintiff, having consented to 
this, could not complain :—Held, also, that 
thi rain-fnll of the 27th November was so 
great that it could not reasonably have been 
anticipated—it amounted to vis mojor. Sum 
Hum ll'o v. Vetr Westminster (1010), 15c ■

Overflow of drains Injury to land — 
Liability of corporation — Evidence. Lam
port v. Toronto, 11 O. W. R. 637.

Overflow of lande—Negligence — Dam
age — Natural watercourses — (Construction 
of ditches- Action by officer of municipality

Effect of his negligence. Basken'illc V.
Il I fi i i: 841

Overflow of water Injury to building
—Liability of municipality — Evidence — 
Findings of fact — Appeal — Damages — 
Mode of estimating — Reference — Fixing 
by Court on appeal. Rudd v. Arnprior, 11 
O. W. R. SHlt. 13 O. W. R. 172.

Persons interested — Benefit — Art. 
4*". M. (’. — t'ontributorp — l’rocès-verbol 
— it tion to annul — Time-limitation — 
Homoluf/ation — County council — ('out».] 

The expression “ persons interested " in 
Art. 470. Si. C., applies to tho*e who are 
benefited by the work then mentioned. 
Hence, the owner of lands on higher level 
from which water i-- carried by Ite natural 
flow to those on a lower level, cannot be made 
a contributory to the work or expense pro
vided in a procès-verbal for the opening and 
maintenance of the municipal watercourse 
through the low level lands into which such 
water is discharged.—Comtois v. Dumontier, 
S Que. Q. It. 203, approved and followed.— 
An action will lie in the Superior Court by 
a party unlawfully made a contributory to 
work in a procès-verbal, to have it annulled 
in so far as he is concerned, and such action 
is not subject to the limitation of 30 days 
prescribed in Art. 708, M. C.—(J renier v. La- 
course, 2 Que. Q. R. 445, approved and fol
lowed. When the consideration and homolo
gation of a procès-verbal is referred by a 
local council to the county council under Art. 
13b M C., and the latter takes the matter 
up nul homologates the procès-verbal, any 
action to annul it is pro|aTly brought against 
• lie corporation of the county which is liable 
for cost* in vase of contestation. Beauté v. 
nri al, t y, 15 QUe. K. B. 520.

Petition — Alteration of route — Engin
eer — By-law — Quashing — Costs. Ite 
Macdonald »f Alexandria, 2 O. W. R. «37.

Petition for—Report of civil engineer 
under Municipal Drainage Act—1*»c»8mfit< 
for outlet—Appeal to Drainage Referee —

Sufficiency of outlet—Evidence on question as 
to Report of enginetr confirmed by Court of 
Appeal.]--In 1909 Kalbfleish and other in
terested landowners presented a petition to 
the council of the township of South East- 
hope, asking that action he taken in con
nection with a drain which was out of re
pair and considered insufficient. The council 
appointed John Roger, C.E., under the Muni
cipal Drainage Act, to examine and prepare 
a scheme and assessment, which was done.— 
Roger, C.E., reported that these lots in South 
Easthope, and certain lands in the township 
of Downie and in the rity of Stratford, would 
be benefited by the proposed drain, and that 
all three municipalities should be assessed 
accordingly. His report stated that there 
would be a sufficient outlet.--Official Drain
age Referee, on appeal by Stratford, found 
the proposed outlet insufficient, and that the 
assessment in the city wa« unwarranted.— 
(’ourt of Appeal, on appeal by South East- 
hope. held, that it was a question of evidence, 
that the expert testimony was directly In 
conflict, hut that the great weight of evidence 
was in favour of the report of the engineer. 
Appeal allowed and the report of the en
gineer confirmed with costs throughout. 
Stratford v. South Easthope and Doirnie 
(19101, 17 O. W. Il 830, 2 O. W. N. 388.

Petition for drainage scheme — En
gineer's report —Delay in filing—Extension 
of time — Alteration and enlargement of 
scheme — Municipal Drainage Act.] — The 
power of extending the time for filing the re
port of an engineer upon a municipal drain
age scheme b.i 9 - -s 8, of the Municipal 
Drainage Act as amended by ('.2 V. (2 ». c. 
28. s. •; (O.), ran only Im- exercised under the 
condition mentioned in that sub-section. It 
is a limited power to extend for good cause, 
and is dependent upon inability of the en
gineer to make a re|K>rt within the time 
fixed owing to the nature of the work, and not 
upon dilatoriness or supineness on his part. 
—An engineer was appointed to make ex
amination and report in 1900. but did nothing 
within the first ti months after his appoint
ment. Various extensions were granted, sev
eral after the extended time had expired. No 
report was made till February, 1905. and 
such report was. after amendment, adopted 
by the council in June, 1905, and a by-law 
founded upon it. the engineer advancing no 
excuse for delay except press of work and 
lack of assistance:—Held, that when the re
port was made the petition was not on foot, 
and therefore there was no warrant to the 
council for adopting the report or founding 
a by-law upon it. Re McKenna <0 Osgoode, 
8 O. W. R. 713. 13 O. L. It 471.

Petition for work -Majority of owners 
to be benefited -Assessment for outlet—As
sumption of award drain—Enlargement and 
extension into new territory—Exit—Pipe ud
der railway embankment -- Enlargement — 
Effect. Fairbairn v. Sandwich South, 8 O. 
W. R. 925.

Proces-verbal -Construction of drain 
Private interest.] — A municipal corporation 
has no power to order, by a procès-verbal, the 
construction of a watercourse begun in the 
interest of a private person and not in the 
interest of the public. Fontaine v. Sherring
ton, 23 Que. S. C. 532.
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Proces-verbal — lluni> ipal • ode. \rta. 

77/. 77 .', >'7tt tt aeq. — Contribuions» - - 
Ut solution.]—A pro-. s-eerbnl for «ht» opening 
and main tv nance of a watercourw is pre
sumed to lx* made under the general provi
sion* nf Arts. S7<> it aeq. of the Municipal 
Code. and person* Interested only ran tie 
made thereby vontributoriee to the work. A 
pro< > t-rrrbal for a watercourse cannot be 
held to have been made under Arts. 771 and 
77-. M. <*. unies* it is so expressly declared 
in the resolution ordering it to be made and 
appointing a special superintendent for that 
purpose. <'/. County of Ueauee \ Itriakiy. 
13 Que. K. It. .7-1). tiaom v. Windsor, 34 
Que. ». C. 110.

Pumping machinery — Drainage — In
jury to hind and crop*—Overflow of water— 
fneffirirnt operation of pumping plant—Ap
pointment of rnginrrr and eommiaaiont r of 
works — Cor at motion of works—Xegttgcnt 
operation—W ant of repair — Provisions of 
Drainage Art — Damagi »—Coat a—bourre of 
payment—Drainage ami—(leurrai funda of 
munit ipality. 1 — A municipality negligently 
operated their pumping machinery used for 
drainage purposes so ns to cause damage to 
the lands of certain persons. Corporation 
held liable under Drainage Act R. S. o. 
I* 17. c. 2*1, s. 73 and 1 Kdw. VII. v. 3. s. 4 
(().' One-half of the damages awarded were 
im|sise<l on the general funds of the muni
cipality, and one-half on the area benefited 
by the drainage machinery causing the dam
age. Hradlty v. Raleigh, 0 O. W. It. -07. 10 
O. L. R SM.

Qualification of petitioners — “ l.aat
renard a»at»ament roll.” ] — The “last re
vised assessment roll " which governs the sta
tus of petitioners in proceedings under the 
Drainage Act is the roll in force at the time 
the |»etition is adopted by the round I and 
referred to the engineer f«*r enquiry and re
port, and not the roll In force at the time the 
by-law is finally passed. Judgment of Mere
dith. <\J , 32 O. It. 1*47. 11 r. L. T. 1*0. re
versed. # bailout r v. Township of l.obo, 1*1 
v. I- T. 108, 1 O. L. It. 130, 1*02: and this 
judgment was affirmed Appeal dismissed with 
costs to respondents the township of l,obo. 
but without costs to the respondent Oliver. 
Challoner v. I.obo, 13 V. I- T. 33, 31* 8. (' It 
30.7

Repair of highway — Wntercourse — 
Injury to land — Reimxly — Action — In
junction Damages. Smith v. I ; hi on. 0 O
W. It. 063.

Report of engineer Amt ndmtmt — 
Pa Hun to taki oath—I pptal. |—Taking the 
oath prescribed in s. 3 of the Municipal 
Drainage Act. It S. O. c. 1*20, is an eswn- 
tial prerequisite to the exercise of jurisdic
tion by the engineer under s. 73 of that Act. 
Whil • an appeal to the Drainage Referee 
against a report is pending, the initiating 
municipality cannot refer hack the rejKirt to 
the engineer for amendment. Ur t'olcheaUr 
Vorth t( tioafii Id Xorth. K> C. L. T. 207. 1*7 
A. R. 281.

Report of engineer - - Atnendnuni — 
.1 un»nii lion of Referee — Appeal — Court 
of Appeal. 1—The Drainage Referee cannot 
under h Sit ..f the Drainage Act. R. S tt. c. 
220. upon the admission of the Initiating

town-hip that the report appealed from 
fertile, refer it bm k. against the wish, - 
the apiveallng townships, to the engineer ' ,r 
amendment. That course can :h 
if at all, only with the engineer's

in g to refer buck a report Is not an hit. : 
lory order within the meaning of s. !si 
the Drainage Act, R. 8. O. c. 220. mi l n 
appeal lies p. the Court of Appeal i. 
it I -/. laidi .1 II n, n i, A \ i/,
L T. 03. 27 A. It. 1)2.

Report of engineer Appeal to drain 
referee—Appeal to Court of Appeal s .■ 
of appellant Land owner—Township « • >r 
Htinn Right of optical—Amount of ns., 
meut—Scope of rejMirt—Petition -Area I 
largement Multiplication of draii 
to land—Absence of benefit — Vnjuwt n- 
ment Outlet. Ite Aldhorough tt Dunwo l 
O. W. R. 130.

Road ditch — Negligence — TI,,
*djo nlng lands Findings Jury l1 
land-owner of access to highway—Rem, 
Compensation —Rights of purchaser < f i, ! 
affected—Injunction—Statute of Limit ■
— I 'ndertaking. Donaldson v. Den Ini" ]n
O. W. R. 220.

Road drainage - Injury to lower Ini'It
— Aggravation of aervitude — Ifemnly 
Aetion négatoire ] A municipal corpora' 
will not be permitted to facilitate, by
tern of road drainage, the flow of wa'er - 
sewage from higher lands to lower lands 
ting on the road. The remedy by mi mu 
négatoire is open to the owners of the lat
to stop the aggravation of servitude .............1
to them. Dtabitns V. Jonquil rea, 30 (ju >
C. 370.

Service of engineer — Remunerate.
I udit by County Judge—Municipal Dru 

A et a. ï (o i—A burner of writhn rtqur*t by 
rouneil — Condition preeedent l ien n< 
work done by nsaiatanta—)’tilue of assistai. 
•erricra.|—Action by engineer for reunite m 
tlon for reporting on a drainage whet 
Under *. 3 to» above the County 
Judge has no jurisdiction to audit plninti1 
account unless there Inis been filed a writ • 't 
request by the council ,»r a person ass,—I 
The engineer has the right to deleg.it r > 
qualified assistants matters of detail sin It i- 
taking levels, preparation of plans, but t 
any r«s]iiirtng the exercise of Judicial <h- 
tiou. The amount to he paid the assistai 
is a matter of quantum meruit. Moon 
Mar eh. 13 O. W. It. 002. 8ec |4 () W. U 
1000, 1104, 1 O. W. N 38, UNS. 1*1) O I 
07.

Servitude — Proet'a-verbal — Dftrriph 
of oroperty — Aullity — Payment for b> 
Am—The absenee of the pro|H*r désigna' "ti 
and description of proiierly affected by set 
tude created by proa's-verbal regulating <■-' 
of construction and maintenance of an ar i 
i" i ll watercourse i- a radical nullity 
not an informality.—2. Such nullity may I»' 
legally pleaded in answer to a suit for re
covery of cost of proportion of work <• rent ni 
by such proet'».verbal, which by-law i* s'ill 
in existence.—3. Promise to pay made by 
fendant is null for want of legal considera- 
•ion. St. P.dwidge de Clifton V. Foy. 10 Qie 
». C. 418.
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8t»tne of petitioner* Finality of an- 
iriomnif roll — farmer*# *o«.| — In pro
ceedings under the Drainage Ad the a*s.*s- 
ment rcdl is conclusive as to the statu* of 
tin- persons mentioned in it. and evidence in 
not admissible to ahew that a person entered 

the roll a* owner i* In fart a farmer1» *»n 
and haa been entered on the roll a* owner by 
th< a »-essor* a error. Judgment below on this 
,„,int reversed : Armour. C.J.O.. dissenting ; 
but atlirm-d for euriinn on other grounds.
7 oirnthif of H’onnVl v. Brooke. HI C. L. I.
2:51. HI. L It. 433.

Township drain Mvlmo ' of tnunnhip 
—Damu'H n hi forr diritioti—\< lion for. |
A township, in which extensive drainage 
works bad been constructed, wn- divided into 
two township* by a statute which provided 
that tbe asset* and debts of the original 
munivipalltv should he divided between the 
new municipalities, each remaining liable as 
Ml ret.\ for the portion of the debts it was 
primarily liable to pay, and the provisions 
of the Municipal Act a* to the separation of 
a junior from a senior township to be applied 
a* far a* possible —Ueld, that an action for 
damage* caused by the drainage works, in- 
, Mired before the division, and asking to have 
the drains kept in repair, must be brought 
against both township* and not against that 
one only in which ‘lie plaintiff's land was 
situa''. W i'ile v. (In*field South, HI V. L.
T. 281, 1 O. L, R. rill).

Township lota — Engineer'n report under 
Drainage t< f—Portion of cost an»c»*ed to 
other to a-«skips- Appeal to Drainage Def
ine — F n gin err’i report varied — Appeal 
to Court of Appeal. |—Township of March 
initiated proceedings for the punioee of drain
ing certain lots. The engineer made a report 
under the Drainage Act assessing the town
ships of Huntley and tloulbourne for a por
tion of the cost. Roth townships appealed 
to the Drainage Referee on a large number 
of ground*. The Referee allowed the appeal 
of t Joui bourne to the extent of $77 7b. but 
dismissed the appeal of Huntley. Huntley 
appealed direct to the Court of Appeal :— 
Held, that the finding of the Drainage Ref- 
en-e -liould be continued nml the appeal dis- 
iM'-ed. IIuntil g v. \lan h (19H91, 14 O. W. 
R. 1033. 1 O. W. X. 190.

T timing water on plaintiff’s farm 1
—Plaintiff brought action claiming that de
fendants had while engaged in repairing a 
highway wrongfully conatructed certain 
grades and ditches along certain culverts 
through the highway so ns to divert water 
from the highway and from an adjoining 
highway over which they had not assumed 
control, and from other lands into and ujion 
plaintiff’s farm, for which he claimed dam
age* and an injunction.—At trial Teetz.el, 
J.. held, that the evidence as to damages was 
conflicting, but there was no doubt that the 
excess of water discharged on plaintiff's land 
caused him some loss and Inconvenience, and 
would have a depreciating effirt upon the 
value of his fan». In lieu of an Injunction 
judgment was given plaintiff for $4fi0, for 
damages past and future, with costs.—Divi
sional Court dismissed appeal with costs.— 
Judgment of Teetsel, J., 1,*i O. W. R. 294, 
affirmed. MeMulkin \. Oxford (1910), 19 
0. W. R. 3.

Watercourse traversing two coun
ties — \ami no of upeeial tuperi n tendent — 
Ueiiur*t Quanhing- Cont« — Ren Judieata.] 

The defendants bad presented a petition to 
the county council of Ilochelaga for the 
authorisation of the opening and maintenance 
nf » watercourse crossing the counties of 
Ilochelaga and Jacques Cartier. The council 
grant.*! the request and named a special 
superintendent, who. after having visited the 
locus and heard the parties, drew up a report 
in favour of tie* proposal. Tills report was 
submitted for homologation to the board of 
delegates of the two counties, who. after con
sideration, quashed it with cost* of the report 
against the defendants, the petitioners. These 
. ..*ts w re forthwith taxed and paid by the 
plaintiff*, who now claimed payment of them 
from the defendant-: Ihld. that the decision 
..f the hoard of delegates hud the force of ret 
i it dira ta against the defendants, and could not 
lie incidentally reformed in a suit for the 
coats.—2. That the council of Ilochelaga had. 
in thl* case, the power to name a special 
siilierintendent. and even supposing such nom
ination to lie illegal, the corporation would 
not be responsible for errors in procedure in
duced and accepted by interested parties. 
fount g of Hnrhelaou v. I.aplainr, HO Que. 
8. C. 16T».

See Appeal — Ashfssmknt and Taxes — 
Contract — Costs Local Judges and 
Masters — Nuisance Va «ties — Rail
ways — Water ani> Watercourses.

DROIT CRIMINEL.

See Criminal Law.

DROIT MUNICIPAL.

Sec Municipal Corporations.

DROIT SCOLAIRE.

See Schools.

DRUGGIST.

See NbuLIuENCE.

DRUNKARD.

See Intoxicating Liquors.

DUCKS.

See Animals.
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DURESS.
Payment under threat of criminal 

prosecution -- Error Ratification.] 
About the time a dissolution of partnership 
was imminent, one of tlu partners was ac
cused of embezzling funds, and, supposing 
ti was llabh foi in alleged shortage,
and under threat of criminal prosecution, he 
sign'd a consent that the amount should l»e 
deducte«l from his share as a member of the 
firm. He was denied access to the books and 
vouchers, ami some weeks afterwards, upon 
statement of the affairs of the partnership, 
the amount so charged to him was paid over 
to the other partners. It was subsequently 
shewn that this partner Imd made his re
turns correctly, and had not appropriated 
any part of the missing funds:—Held, tlint 
he was entitled to recover hack the amount 
so paid in an action condictio indebti. as 
both the consent and the payment had been 
made under durees and In error: and, fur
ther. that there hail been no ratification of 
the consent to the deduction of the amount by 
the subsequent payment, because the denial 
of access to the hooks and vouchers caused 
him to continue in the same error which 
vitiated his consent in the first place; and 
further, that, even if the consent could lie re
garded as amounting to an agreement, it 
would he avoidable for error as to fact. Mig- 
nrr v. Goulet, 21 C. L. T. 137. 31 8. C. R. 2ti.

Bee Bills of Exciianue and Promissory 
Notes — Monro auk — Vendor and Pvb-

DUTIE8.

See Constitutional Law—Revenue.

DYING DECLARATION.

Sec Criminal Law—Evidence.

EARLY CLOSING.

Bee Constitutional Law.

EASEMENT.
Agreement — Right of Icay — “ Droit 

dr tour d'échelle " -Notice—Repair»—Build- 
in g—Injury to adjoining premium from rain
water — Remedy. |—An agreement between 
neighbours in these words, “les partit x 
auront toute» deux droit de panier nur le 
terrain titué entre let diten mainonn pour 
réparer chacune la sienne,” does not estab
lish a servitude of right of way ; it simply 
confers the right known to the old French 
lan " U droit >t tout d'échelle.” It gives 
the owner of the dominant tenement the 
right to go upon the servient one and to use 
upon it such implements as ladders, scaffold
ing. etc., as may be necessary to repair his 
buildings, wherever they are in need of re
pair. and then only. Notice to the owner of 
the servient tenement is, therefore, implied, 
as a condition precedent to the exercise of 
the right. Further, it cannot be used, if no 
repairs are necessary, nor if such repairs

cannot lie effected at the season when tie 
exercise of the right is claimed.—2. An a 
lion lies to compel the owner of a buildii.tr 
to p-rform the necessary works to pr. \ 
rain-water from spattering from ids ro-.f r 
outworks into his neighbour's windows r/o 
bault v. Gourde. 33 Que. 8. C. r*3t{.

Ancient lights — Prextription I ■ 
ponxettion—Evidence — Onun—Prexutn /,o 
—Commencement of ntatute.] A right tli. 
■cceaa and use of light to a house can nut 1 
acquired under the Prescription Act by 
lap«‘ of time during which the owner <>f ,
house or his occupying tenant is also oeaii- 
of the land over which the right would 
tend. In an action to establish n righ 
ancient lights, the burden of proof in i 
first place is on the plaintiff to shew uni it 
hi pied use for twenty years, and then tie 
den is shifted to the defendant to shew 
facts ns negative the presumption of an c 
lights. Remarks as to thr time from whi -, 
the twenty years' prescription began to r 
Feigenbaum v. Jack eon, 8 B. C. It. 417.

Conveyance of lots according to re 
gistered plan — Park rmerve and entra 
marked on plan Regintry latex—Statute 
Limitation».]—Held, affirming the judgment 
of a Divisional Court (10 <>. !.. R. 171. li 
O. W. It. 710, 1 <). W. X. (521 in the . ,n 
stances there stated, that what the plaintiff 
claimed ami was entitled to was an casein- \ 
and that the defendant's possession was 
sufficient to bar the plaintiff. - Myktl 
D yU (1880), 45 1 C. R. ( 
followed. Per Harrow. .LA., that even if 
conveyance to the defendant had actual 
been of the land which she claimed to h.n. 
purchased, .she must have taken subject to 
the rights of prior and subsequent purchasers 
of I--!' laid "in ..n the plan, such rights t 
ing upon and living protected by prior r 
tration of the plan, of which every one 
sequently dealing with the land was l.o ind 
to take notice; and such rights were in the
natnn easements Per Men dith
that the whole difficulty hud arisen tin i-h 
a mistake of fact as to the actual p«> 'ion 
on the ground of the reservations, a mi ike 
made when the defendant first ncquir an 
interest in the land, and not attributable 
the plaintiff; what the parties were bar/a in 
ing about was land abutting on these re
valions, with common rights over them, fur 
««'cess, etc.; position on the ground of the 
reservations—created, at least, when the de
fendant took lier lease — living easements, 
against which the Statute of Limitation* re
lied upon by the defendant does not run. no 
title by length of |H>ssession had been 
qulred. Ihdc \. Starr (1910). 21 O. I. I». 
407, 10 O. W. R. 473, 1 O. W. N (wet

Deed — Itegintration — Renewal—Ron <' 
Dixcontinuoux, but apparent nervi tub V/ 
gravation.]—Default to renew the registration 
of the instrument creating a servitude, does 
not effect the extinction of such servitude, in 
less a real, discontinuous, and non-appnrciit 
servitude is in question.—2. In the present 
case the servitude, while discontinuous, wn< 
apparent; it was indicated by n road, and 
the Act 44 & 46 V. c. (1, es. .Ï. (5, 7. does not 
apply to servitudes discontinuous but appar
ent. and consequently it was not necessary to 
renew the registration of the Instrument
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which constituted It—3. It cannot lx1 Mid 
ihut there is aggravation of tin- servitude 
by the fact that the place where it is sought 
t,. In' maintained changes little by little by 
reason of the fact that the water of a river 
break* the land and makes more distant. 
|ittl«> bv little, the place when* the gravel is 
found which is to be taken out according to 
the terms of the instrument creating such 
servitude. /Very v. Simard, 21 Que. S. C. 
322.

License to build a house on land —
Efdusivc enjoyment — Profit u prendre — 
License to UHC hind a* finition station Trans- 
hr | -The right to build a house on another 
man’s laud i< not an incorporeal heredita
ment. Such a right is a mark of title and of 
exclusive enjoyment and is not an easement 
,.r profit à pn ndrc.—The right to put boats, 
ni ts, etc., on shore and to use the property 
as a fishing station is not an easement, and, 
if a profil prendre, is personal only, and not 
transferable. Pitman \. Sickerton, 40 X. 8. 
It -'it.

Light — Air — Ventilation — Private 
way — Prescription — Proof — Injunction

-Damages—Costs. Davids V. Xiwell, 8 O. 
W. It. 21*7.

Light — Injunction — Lott grant — Evi
dence — Inference — A notent lights.] -An 
application of the plaintiff for an injunction 
restraining the defendant from erecting a 
building which would deprive the plaintiff of 
light through certain windows, was refused, 
where the evidence did not warrant the 
Judge in Inferring a lost grant, and where 
serious injury would lx» inflicted on the de
fendant if the erection of the building were 
delayed —An inference that might be drawn 
from the continuous enjoyment of such an 
easement for 20 years may be rebutted and 
disproved. Cases under the common law re
lating to ancient lights referred to. Croire 
v Cabot 40 N. S. It. 177; O’Mara v. Eden, 
«6. iso*.

Light — Obstruction to accent of light 
to uindoirt—Claim under grant—Distinction 
between grant and anrient lights—/«junction 
— Waiver — Damages — Mortgage.]—The 
rules settled by the Court* in case of the in
terference with ancient lights are not applic- 
abl to a ca m m i ere, as here, the plaintiffs 
rights are dependent upon a prior convey
ance from the common owner of his lot aim 
the adjoining one. now owned by the defend
ants. the plaintiff being entitbal to receive 
such access of light through Ills windows as 
ill.' windows afforded at the time of the 
severance of bis lot from that owned by the 
defendants.—Held, however. Ma bee, J., dis
senting. that the plaintiff had, by his inert
ness in insisting on his rights while the de
fendants' building complained of was in 
course of const motion, disentitled himself to 
a mandatory injunction for it* removal, bis 
remedy being limited to an award of damages. 
—Held, also, that the existence at the time 
of the grant to the plaintiff's predecessor in 
title of an outstanding mortgage, which was 
subsequently discharged, was not material. 
Simpson v. T. Eaton Co., 10 O. W. 11. 215, 
5*10, 15 O. L. It. 161.

Light Servitude — Contract — Inter- 
ferenee with enjoyment of.J—A notarial deed 
made between the parties and intituled “ Con
vention ct Accord," contained among other 
>rovisions the following : " The parties, their 
icirs and those claiming under them, shall 
respectively have the right to maintain for
ever the windows < ouvertures) which actually 
exist in their said dwelling houses built on 
said lots Nos. 12*» and 119, and will have the 
right to change the places of the same accord
ing to their respective need, but they will 
not have the right to construct more of 
them than they now actually respectively 
have: - Held, that the deed above mentioned 
created an easement for light in favour of the 
covenantees, — 2. It follows that nothing 
may be done which would limit the enjoy
ment of this casement or make it invon- 
venient ; the condition of the place can
not afterwards be ehauged so as to render 
the right illusory.—3. Thus the construction 
of a new roof on the house at such a height 
that it takes away almost all the light and 
air obtained from a window of which the 
existence and enjoyment were assured by such 
deed, constitute an obstacle to the enjoyment 
of such casement.—I. As a consequence he 
having a right to this easement can demand 
that tlii' new construction he removed and 
the removal should be to such an extent 
that, after it has been done, the person 
having a right to the easement will enjoy it 
to tlie same extent as before.—5. The ease
ment of light covenanted for by the plaintiff 
places nn the defendant, the owner of the 
servient tenement, the implicit obligation not 
to build in such a manner ns to destroy the
enjoyment of 11........ nt by the plaint! I.
Thibault v. (lourde, 26 Que. 8. C. 185.

Light — Servitude — Right of view — 
Deed - Reservation — Wag — Rights m 
common.]—A conveyance of lands fronting 
on public highways with the right of passage 
merely over a private lane, does not create a 
servitude that can entitle the gi in tee make
windows and openings in walls which are 
built upon the line of the lane.—A reserva
tion in a deed of partition to the effect that 
lanes through subdivided lands should be held 
in common by tic* proprietors par indivas, 
or their representatives, must be construed 
as reserving the rights in common only to the 
co-proprietors, and their heirs or the persons 
to whom such rights in the lanes might be 
conveyed.—Judgment in done v. Lc*pérance, 
14 Que. K. It. It 18, affirmed. Lcspcrancc V. 
doné, 25 ('. L. T. 138. 36 8. C. R. 618.

Light — Servitude — View — Indirect 
tietcj—A view over a contiguous tenement 
from a platform or gallery, of which the 
front parallel to the division line is closed, 
obtained by leaning over the side rails that 
are at right angles to the division line, is 
not a direct view, within the meaning of 
Art. 536 <*. C. De Relieftuillc v. .-layer, 28 
Que. 8. C. 532.

Non apparent continuous servitudes
—Ruihling restrictions — Xecessity for re
newal of registration—Party wall—Deed — 
“ Fastened." | — • Clauses in a deed of sale, 
prohibiting building in certain materials, or 
for certain purposes, do not create servitudes. 
2. The words " établissements qui pourraient 
être de nature il incommoder les voisins et
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devenir un sujet de plainte,** imply nome sub
stantia! inconvenient1»* exceeding ordinary 
grievnnve-i such ns neighbours living together 
are obliged to endure. .1. A proprietor has a 
right, under Art. S20, C. to occupy nine 
inches of his neighbour’s land for a founda
tion wall eighteen Inchea in thickness He 
has also the right to erect upon his line a 
building which cannot serve «s a mitoyen
wall, such as a *... len brick-encased wall,
but subject to the obligation of demolishing 
such wall at his own cost, in the event of his 
neighbour constructing a mitoyen wall be
tween their respective properties: and even 
where the previously existing wall was quite 
sufficient for his purposes, he will still be 
oblig'd to contribute one-half of the cost of 
the mitoyen wall if he use it. 4. The word 
“fastened" (scellai in Art. R3I, C. f\, is 
sufficiently complied with by a window fixed 
to the wall with nails or «crews, and these 
covered by a moulding of plaster which is. 
ItM i'\ fastim -I m au< ii a naj a - not I 
removable without being broken, fi. The 
deed creating n servitude must sufficiently 
indicate the dominant property without ex
trinsic aid. Judgment in Que. S. <*. 292 
affirmed. Sicottc v. Mint in, 20 Que. S. C.

Pleading — Interest of claimant.']—In an 
action to establish a right of servitude, al- 
lega’ion# in the defence that the plaintiff has 
Do interest in the servitude which she claims 
—in this case a right of way—and that her 
action is brought only for the purpose of 
forcing the defendant to purchase her land, 
will he struck out on demurrer. Content v. 
Demers. 2 Que. p. It. 500.

Prescription — hitch — Statutory auth
ority < Town — Statutory easement—Main
tenance of ditch- Pleading—Amendment — 
Vendor ami purchaser, dray v. Danilin (It 
<’ ». > NX L It. 240.

Private way - Vnity of ownership —
Subsequent -everanee—It'-vival of ensement 
—Reserve t Ion McClellan v. Powattan 
Lumber Co., 42 8. C. It. 249.

Projecting eaves — D et (‘ending water 
ami snow Common owner—Conveyance by 
—(.rant and narration of right».] — Tin* 
plaintiff - predecessor in title, owning a lot 
of hud. built two bouses thereon, with a 
passageway between them, and the caves- 
trough and part of the eaves of the defend
ant's le. : projecting over the passageway. 
He then conveyed to the defendant's prede
cessor in title the westerly house, “ with the 
privilege and use of the projection of the 
roof as at present constructed," and
covenanted for the quiet and undisturbed en
joyment of the projection, and that, on any 
sab- or ■ 'tivyance of the house to the east, 
he would '* save ami reserve the right . . .
to such projection.'* Subsequently he con
veyed tii- easterly house, with the land 
between ibe two houses, to the plaintiff, "sub
ject to the right ... to the use of the

aa in praeeot coo 
structed Held, that the defendant was not. 
bound to prevent the snow ami water dis
charged from the clouds upon his roof from 
falling from it upon the plaintiff's land, and 
that the easement of shedding snow and 
water, as had been done ever since the de

fendant's house was built, was necessary to 
the reasonable enjoyment of the property 
granted ; that the grantor could not insi- 
ii|K>n the grantee altering the construction (.f 
the roof so as to prevent the snow and .vat- r 
coming down, and the plaintiff stood in n 
higher imsitlon than the grantor: that tli. 
projection of the roof over the plaintiff's la ml 
carried with it the necessary consequence tli 
water and snow falling upon the roof mus: 
to a large extent descend upon the land !.. 
low; and the action was dismissed with 
costs. Hall v. Alexander. 22 C. L. T. 17< 
8 0 I it I*'.', i U \X It 801

Right of aqnednct — Jjrase — firent— 
Title —- Deed—Covenant—Trespass. | The 
grant in a lease by the owner of an inheri
tance of the right to empty water upon the 
premises and to conduct pipes through ami 
make cisterns and other works in conn*- 
tlon with an aqueduct and repairs thereof, 
together with the declaration of the lessor 
that he does not intend to hind his heirs and 
assigns. Is a sufficient title to the lessee, ami
afl ids ground for resisting an at 
trespass for exercising such right, brought 
by the son of the owner, who has become the 
purchaser of the inheritance by virtue of a 
deed in which lie engages to observe the pro
visions of the lease and the servitudes estab
lished by it. Hoy v. Cliche, 10 Que K. It. 
101.

Right of aqnednct — Prescription — 
Adverse enjoyment—Lout grant—liter—In
junction.]—The plaintiffs and their prede
cessors in title had for many years, under a 
lease from It., a supply of water by pipes 
passing through the land of the defendant. 
II. did not in fact own the land, and had no 
right to make the lease. There was no evi
dence that the lease was made with the know
ledge and consent of II. (the predecessor in 
tille of the defendant), the owner of the 
servient tenement:—Held, that the plaintifs' 
right to the easement could not be supported 
on the presumption of a lost grant and a 
continuous uninterrupted user for over 20 
y-ars referable to that title —Held, per llan- 
ington, .1 . that assuming tliat the plaintiffs 
were entitled to the easement as claimed, the 
erection by the defendant of the building on 
his land ns promised was no infringement 
"f the plaintiffs' right for which an injunc
tion ought to be granted. Loggie v. Mont
gomery, 3 R. L. R. 83d, :t8 N. H R. 112.

Right of lira wing water — Ifiaht of 
i ii y—Action négatoire—Title—Revendication 

Homage—Dcsiription of land — Heim curie 
'Irasurements Fnglish or French feet 
Contractual derogation from rule of law.] — 
'n action négatoire between neighbour# con

cerning the right of drawing water from a 
well and the right of way, to which the de
fendant sets up ns an answer his right of 
property in the land upon which the well anil 
the way are, may be tried and decided as an 
action for revendication of the land, without 
its being necessary to resort to a bornage — 
The extent or quantity of land expressed in 
square feet means French feet where the 
In ml originally formed part of a seigneurie, 
and English feet in all other eases. Neve r
theless one may depart from this rale by 
agreement, anil when land formerly belong
ing to a seigneurie is granted by a seigneur
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with nn expm>H description ns containing s.> 
many feet Kngliah measure, subsequent "lienn- 
tionn of tenions of the Innd measur«*d by 

muFt l*o considered as made aeoording 
to th«- sativ measure, where tin•* is recognised 
hr the parties in their dois Is by the references 
which they make to the original grant, nnd 
in their conduct «luring their possession 
Ri^ hard v. Ilouehrr. 31 Que. S. 02.

Right of way — Anrrrmmt—Evidence— 
r»>r.\ Th tilainliff «dnimed a right of way 
ov r a private nnd 700 fc«-t in length. In part 
,,M land of defindant adjoining plaintiff's 
la ml, and leading from a public highway to 
lot' mniprised in |*art by defendant's land.
sold hv defrmlant'a pred«..... in titl«i. H..
under a conveyance reserving to the grantees 
th,- H-, in common of the rond. The evi
dence «.f plaintiff's predecessor in title. K., 
wns 11,ni Iiortly after the sale of these lots, 
1:. moved hack on his land his farm house 
nnd fenci. to widen the entrance of the pri- 
vntc road at its junction with the highway, 
under an ngreenunt with B., coneum-il in. 
a« lie believed, by the owners of the lots, that 
he. Iv. should have f«ir so doing a right of 
way with them over the road. B. denied that 
an agreement was concluded, or that the mat
ter ever proceeded beyond negotiation, and 
his evidence was oorrol*orated by II . a former 
owner of the hits, and by drafts ,.f an agree
ment containing alterations indicating that 
the unities were merely in treaty, and pro
viding for the maintenance of the road by K. 
in common with the owners of the lots, nn 
obligation disclaimed by plaintiff, nnd for a 
conveyance by K. of the part of bis land to 
be used for widening the entrance. This con
veyance was never made, ami the land was 
included in the conveyance from K. to the 
plaintiff The road had been lined, from the 
time of the alleged agreement, by K. nnd 
plaintiff in connection with the farm house, 
until i' was torn down, situate about 200 
feet fr-»m the public highway, and the plain
tiff had used, hut not without interruption, 
the road for a limit 13 years, for a consider
able part of its length. Shortly after the 
date of the alleged agreement, fences with 
gates, crossing the road at separate tmints, 
were erect«I by II. without objection by K. : 
—Held, that the plaintift's hill for an in
junction to restrain the defendant from ob
structing plaintiff in the use of the mad, 
should be dismissed. Fairer rather V. Robert- 
ton. 21 (’. L. T. 282, 2 N. B. Kq. 412.

Right of way—l-'rtinguinhmrnt hg tar 
toi*—Oaa».|— Plaintiff was declared entitled 

an isemen over a atrip of land. The 
defendant alleged the extinguishment of the 
* ■ ent bj a tax sale, but he did not 
meet the onus of shewing n valid tax sale, the 
production of the tax deed not living enough. 
Furry y. /{,//. 13 O. W. It. 31)7».

Right of way Limited grant Colour- 
oble user |—A right of way grunted ns an 
easement incidental to a specified property can
not Is- u<ed by the grantee for the same pur
poses in respect to any other property. Judg
ment of the Court of Appeal, 2d A. It. 
ante 77. affirmed Rnbinton V. Purdum, 10 
C. L. T. 374. 30 8. C. It. 04.

Right of way -Reconveyance—Indemnity 
—Party wall I'rescript ion—Chimney. Lane 
v. (it urge, 4 O. W. It. 530.

Right of way —Itepsirs—Dominant nnd 
servient tenement—Water Bight to flow of

Injunction Hum 11 v. Lott. 1 O. W. It.
1Hi. :: o. w. it. 116.

Right of wav - f*rr—Preemption — 
Fail1 up»—-Proteing. I A railway line paused 
«iv* r the northern half of lots 32. 33, and 34, 
r.- 1 ■ ■ Iv. of th«' Nth concession of North
Dumfries, having a trestle bridge over a ra
vin- on lot ::I. mar tin* boundary of 33. (!.,
........ ■ r «if lot 33 <except the part owned by
the railway company1. for a number of years
use,I th. •III.I* !• the trestle bridge to
r«wh a lane on the wnith half of lot 34. over 
which he could pass to a village ou the west 
sii|, his predecessor in titl»*, who owned all 
th-sr lots, having also used tin* same route 
f«.r the imrpo'. The company having filled 
up the ravin»'. G. brought this action for a 
mandait ry injunction t<« compel the defend- 

•
l ient of the Court of Appeal. 27 A. It. 04. 
20 C !.. T that uivh user could never 
ripen into a title by prescription of the right 
of way. nor entitle G. to a farm crossing <m 
lot 34. (iuthrii v. Can. Poe. Ru\ Co., 21
C. L. T. 222, 31 8. C. It. 155

Rights appurtenant to dominant 
tenement - Conetruetion o/ ice-houee - 
I'toodinn uf errrirnt tcnrmt nt—Aggravation 
of eerritude—i baft ment of mmmom.'c.I—The 
construction upon a dominant tenement of an 
ice-h«»use in such n manner ns r«i cause the 
water from melting ice stored therein to flow 
down upon the adjoining lands on a lower 
level, and «*ause injuries to the property, is 
an aggravation of the natural servitude, f«ir 
which the owner of the servient tenement is 
entitled to recover damages for the injury 
resulting therefrom, nnd to have a decree for 
the abatement *>f the nuisance: Gironard, .1 
dissenting. Andrtte v. O'Cain. 27 C. L. T 
«58. 3ft 8. C. R. 103.

Sale of land—-Severanee—leer.]—Held, 
affirming the judgment in 32 N. S. R. 340. 
that where two properties of one owner are 
sold at the same time, nnd each of the pur
chasers has notice of the Male to the other, the 
right to nnv continuous easement passes with 
the sale ns an absolute legal right: hut the 
same must have been enjoyed hv the vendor nt 
the time of the sale. Therefore, one pur
chaser could not claim the right to use a 
dam on his land in such a way ns to cans# 
the water to flow back on tile other property, 
where such right, if it had ever been en
joyed hy the former owner, had been nl*nn- 
doned years before the sale Hart v. 1/e- 
Mullen. 20 C. L. T. Ift7. 30 8. C. R. 245

Servitude - Change of level—Injury to 
lover land—Remedy.]—The owner of the 
lower parcel of land is not liable for dam
age suffered hy the owner of the higher par
rel by reason of the lessee of the lower 
parcel having changed the level, the latter 
not being the agent or representative of the 
owner of the pan-el. 2. The owner of the 
higher parcel cannot even require the owner 
of the lower to pull down at his expense the 
obstructions created hy his tenant : he can 
only demand the power to destroy them him
self at his own charges, reserving his recourse 
in damages against the lessee who did the 
mischief. Judgment in 11 Que. K. B. 173
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varied K-'tf'r v. H< elésiastiqurs du Sémin
aire d< « Ktrangèrtn. 13 Que. K. B.
K», f HUH J A. C. S3.

Servitude ''urinant — l'agurness — 
Build in o ou id join in y "lot''—Construction 
—"House”—than nn nt and height of build
ingsi.| Effect will lie given to a covenant of 
servitivle. though expressed in vague or in
definite language, if the intention <>f the 
parties clearly apjiears from the eircuni- 
■totv'-s in which it was made.—Thus, where 
in tii.' sale of part of a lot. the purchaser 
* greet 1 not t<. build except on a line with and 
n 1 higher ; ban the houses to be erected by 
the ven<l"i on the adjoining lot, and the 
only adjoining lot owned by the vendor, nt 
the time, was the remainder left him after 
the sale, the servitude thus stipulated is not

d for i l'U'm 1 . xista in favour of
that remainder, ns the dominant tenement — 
2. The word “ lot," in a grant of an ease
ment or servitude, may mean " part of a 
lot." when the context or the circumstance* 
make It ao appear. The word “house,** 
in a covenant intended to fix the alignment 
and height of buildim-. ineludes shops or 
stores, hs well as dwelling-houses. ,McCol
lum v. Morgan, 32 Que. S. I*. ($7.

Servitude — Enclave—Right of way — 
Aeressity.]—A proprietor whose land is en
closed on all sides by that of others, and 
who has no eoinmunieatlon with the public 
road, cannot claim a way over the land of a 
neighbour which does not offer the shortest 
crossing, unless it he established in evidence 
that the shortest crossing would he too in
convenient for the use of the enclosed pro
prietor. Judgment in 17 Que. S. (*. 322 af
firmed. Boyer V. Berras. 10 Que. K. B. 313.

Servitude — Right to discharge tenter 
on adjoining land -Action négatoire-—f'laiin 
for damages—Action for tort Third party — 
.Stay of proceedings to add.]—A plaintiff 
wlio. bv an action négatoire de servitude, con
tests the defendant's right of exercising a 
servitude over the plaintiff's land bv dis
charging water upon it from his (the de
fendant’s) land, and who grafts upon this 
action a claim for damages, is in fact bring
ing an action for a tort, especially where he 
alleges no act on the part of the defendant 
tending to shew that the latter intends to 
exercise a servitude. In such n ease the de
fendant. alleging that he is subjected to the 
same treatment by a third person, cannot, 
by dilatory exception, demand a stay of pro
ceedings for the purpose of bringing this 
third person into the action and making 
him tak'- son fait et cause. Roumilhae v. 
Benins. 10 Que. P. R. (13.

Servitudes — Building restrictions _
\ i censity for renewal of registration—Party 
Wall—Deed—** Fastened,"]—1. I 'lause* m a 
deed of sale, prohibiting building in cer'aia 
materials, or for certain purposes, do r - 
create servitudes; and. even assuming thnr 
they do. such servitudes, being cnntinmn> 
non-apparent servitudes, are extinguished. •■ - 
regards subsequent purchasers of the iinn- 
able sold, by want of renewal of registration. 
2. The words “établissements qui pourraient 
Pire de nature fl incommoder les voisins et 
devenir un sujet de plainte." imply sum sub
stantial inconvenience exceeding ordinary 
grievances obliged to endure. 3. A proprb ■ - 
lias a right, under Art. 320. C. C.. to ... -■ n>v 
nine inches of his neighbour's land for a 
foundation wall eighteen inches In tlihkn - 
lie has also the right to erect upon hi line, 
a building which can not serve as » m . vu
" b as a   leu brick . n< a
but subject to the obligation of demolishing 
such wall at his own cost, in the event f 
his neighbour constructing a mitoyen wall 
between them; and even where thi 
ousl.v existing wall is quite sufficient f r bi- 
purposes. he will still he obliged to contrib
ute one-half of the cost of the mitoyen m i ' 
if he use it. 4. The word “ fastened " 
(seell** in Art 334. <* is sufficiently 
complied with by a moulding of plaster which 
is. itself, fastened in such a way as not to 
he removable without being broken. 3 The 
deed creating a servitude must sufficiently in
dicate the dominant property wlthoiv ex
trinsic aid. fH<otte v. Martin, lit Que. S *' 
21)2.

Severance of tenement — Right of 
drainage Implied grant—Continuous rani
ment but not apparent or necessary.] The 
plniutiff owned the eastern half ..f a double 
houve. and the defendant owned the other 
half, which was situate higher up the hill 
than the plaintiff's. From the sink in the 
defendant's house a drain was used, which 
came through the partition wall, under the 
floor in the basement of the plaintiff's house 
and connected with the sewer in the street. 
The plaintiff's sink connected with the same 
drain Thera aaa no .. ht r conm 
tween the sewer and the two houses Both 
parties derived their title from (i., wlm had 
devised one house to each of two nieces. The 
defendant claimed a right of drainage over 
the plaintiff's property, as an imnlled grant 
when the severance of ownership took pbie. : 
—Held, that, although it was a continu.ms 
easement, it was not an “apparent" and 
necessary easement to the enjoyment <• th 
defendant's house. Tanner v. Hisclcr, 10 N 
8. R. 230.

Servitude Tacit extinction—Building 
on adjoining lot—Height of building.]—Ser
vitudes may be extinguished by tacit (as well 
as express ) abandonment or renunciation.
Extinction may result, in the case of a servi
tude non altiun tollendi, from the fact that 
the owner of the dominant tenement, having 
alienated the part contiguous to the servient 
tenement, has permitted the purchaser, a 
joint stock company in which lie is a share
holder, to erect upon it a building of a height 

that permitted by the servitude. 
Judgment in JIcCallum v. Morgan, 32 Que. 
8. C. (17. reversed. Morgan v. (!uy, IK Que. 
K. B. 50.

Street — Private iray — Right of <o 
—Payment—Reservation—hid nn nit y 1
ruant—Future payments.] Held, that f..! 
lege street, in the city of Toronto, wii-. up 
the year 18KÎI, a private road, to which n 
joining owners acquired no right of n<*ce>-~ . 
that the reservation upon its dedication in 
that year by the Vnlverelty of Toronto to the 
city corporation ->f the right of tin- 1'niv- r- 
sity to compel adjoining owners to pay for 
the right of access was valid : that a coven
ant by a vendor of land adjoining the street 
in favour of the purchaser thereof to indem
nify him " against the payment of any money, 
and against all loss, costs, or damages he
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may he obliged to pay to secure access,H 
was therefore enfordble ; and that the cov
enant'.- could recover not only the amount 
of payments actually made, hut al<*<> the 
amount of payments to he made by him in 
the future, under nn aur.em.nt h.v which be 
agre.-d to pay a miiii in instalments for the 
rich: of nee.-'- Judgment of Ma-Mahon, 
J. 1 O. L. R 382. 21 C. L. T. 290. affirmed. 
Palmer v. Jonet. 21 ('. L. T. 550, 2 •» L. It. 
632.

Water privilege - Original in grunt— 
f’rrmrifitivc title - Evidence-—Ref tree's deed 
—Proof of decree.]—In l*f»4 It. it., owner 
of lot 8. conveyed the northern part thereof 
to M.. together with the privilege of taking 
water thereto through a pipe, which M. was 
empowered to build, from n spring on the 
southern part of the lot. fly mesne assign
ment M.'s lot, with the water privilege, be
came rested in T. It. In 1871, he executed 
to 8. for 21 years with covenant for renewal, 
n lease of the spring, with a right to lay a 
pipe therefrom through the southern part of 
lot 8 to lot 9. The ownership of the south
ern part of lot 8 was then in 11., and in 
1905 became vested in the defendant. In 1872 
S built a pipe from the spring across H.'s 
land to lot It and it has been in uninterrupted 
us.- ever since, a period exceeding 20 years. 
In 1(*M lot 1) with the lease was assigned to 
the plaintiffs. The plaintiffs' predecessors in 
title always rested their right to the ease
ment : this oui.I not Is- set up.—A deed of a 
referee in . ity, though pur|Mirting to have 
been made under a decree of the Court. is 
Dot admissible in evidence without proof of 
the decree. Logie y. Montgomi ry. 20 C. I* 
T. 465. 3 N. It. Eq. 238.

Water supply — Servitude — Contract 
- Reeri*»ion.f-—In the year 1880 R., who 
was building an aqueduct, found it neces
sary to pass over IVs land, and bound him
self. in consideration of being permitted to 
do so, to supply D. with as much water for 
the use of his lumse ns he had a right to ex
pert from the proper working of the aqueduct, 
on payment of $1 per annum. In 1902 It. 
forcibly broke the connection between the 
main pipe and lb's house and cut off his 
■apply of water, because, although I Vs fam
ily had increased in numbers, he refused to 
pu.v $9 per annum for the water : Held, that 
It. had no right to refuse the supply of water 
so long ns he retained the servitude of I».'s 
property. 2. If a party to a contract dis
solve* it by reason of infractions, by the 
other party, of some of its stipulated con
ditions. he must dissolve it in to to. /logon v. 
Roy. 24 Que. S. C. 101.

Water supply -Servitude — Enforcement 
—Interlocutory injunction. | If a right to 
a supply of water is granted in exchange for 
other advantages, it should be considered 
father ns a right of servitude attaching to 
the realty than as a personal right : and an 
interlocutory injunction will be granted to 
compel its enforcement, especially when the 
respondent cannot terminate it without tres
passing on the land of the applicant. Chrie- 
tin v. Peloufjuin, 7 Que. 1*. R. 13

See Architect. Ameshment and Taxes. 
Ashiunment or Chose in Action. Ruild- 
inu, Chose in Action, Contract, Costs,

Crow \. Deep. Injunction, Landlord and 
Tenant. License, Limitation of Actions, 
Mines a no Minerai s. N usance. Railway, 
Fill BEI DOB AND 1*1 M ll > !.. \V A I KB
Deed. Watlbcoi bses, Wats.

EATING HOUSES.

Sc Municipal Corporations.

ECCLESIASTICAL LAW.

See Church—Marriace.

EDUCATION.

See Schools.

EJEC1MENT.
Action brought under order of 

Equity Court I‘root of title -Presumption 
of possession—X»n*uit. | R. filed a bill in 
equity praying that M. might he restrained 
from asserting title to a lot of land, and 
tha ' R might In* declared to be entitled to 
the lot in fee simple. The Judge in Rqnlty 
directed that R. bring an action of ejectment 
against M. to try the title. Roth parties 
failed to prove a documentary title, and re
lied upon, and gave evidence of, title by pos
session. On questions submitted the jury 
fourni that R. and his predecessors in title 
had lieen in possession of the lot since 1S7«*. 
On this finding the trial Judge ordered a 
verdict to he entered for R. :—field, that the 
direction was right, and the Court was not 
obliged to treat the action under the order of 
the Equity Court as an ordinary action of 
ejectment, an-l assume the defendant t<> Is* 
in possession, and nonsuit the plaintiff on 
failure to prove title. Robertson v. Miller.
88 N B R. 686 The decree in equi j 
founded upon the verdict in this case was 
reversed by the Supreme Court of Canada. 
Miller v. Itobirtton (11*01, 35 S. (*. R. 80.

Action for possession — Damage* for 
detention -Mesne profits Refermer—Vont*. | 
—Plaintiff brought action to recover p->- 
session of certain unpatented lands and for 
damages for their detention by defendant.— 
Magee. ,1.. gave plaintiff judgment for jm»s- 
session for payment h.v defendant of metne 
profits with reference to Master at Cayuga 
to fix amount and costs.—Divisional Court 
dismissed defendant's appeal with costa. 
W hite v. Thompson (19111, 19 O. W. R. 
478, 2 O. W. N. 667.

Application to be pnt In possession 
after adverse judgment at trial Re
fusal — Practice, (lirroir v, McFarland 
(1910), 9 E. L. R. 109.

Change of ownership—Xotice to tru
ant.] The plaintiff in an action 
ment must prove the change of ownership of 
the land, and notice thereof given to the 
tenant. I aliguettr v. Kennedy. 7 Que. P. R. 
409.
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Documentary title — Itisit of title not 

•hewn—l*o—-« >rv title. tlaudd v. II ayes,
8 E. L II 162.

Condition of re entry for want of 
property to distrain —■ Tenant denpint/ 
I" bailiff thul thin iran proper!y to dis
train, not estopped from shi trinn thr truth 
at thi tdal Ilis >redibility u question for the 
jura. )—Ejectment on n condition of n re
cti' ry for want of property to distrain. The 
lui ill IT had lieen sent to sutrcli the premliiee, 
tmd ha<l also a demand in ejectment to serve 
if no property should !»■ found on which to 
levy, lie found nothing, hut on passing a 
hovel lie asked defendant if then- was any 
property there, and def. ndant said there «as 
not, and ihe bailiff did not search it. and 
>• rved the demand in ejectment On the 
trial the defendant did not dispute his former 
denial that there was property, hut proved 
Ilia then was -officient to satisfy half a 
year's rent. Plaintiff contended that de
fendant was .-stopped from denying the truth 
of his statement to the bailiff. A' the trial 
the Judin- held defendant was not estopped 
and plaintiff submitted to a non-suit A 
rule nisi io set the non-suit aside and for n 
new trial was granted on tin ground that de
fendant was estopped : — //rid. Pe ers, J„ 
that defendant was not estopped. In., that 
the rule should be made alisolute on tIn- 
ground that plaintiff had a right to have the 
credibility of defendant's testimony in con
tradicting his former statement submitted to 
a jury, steicart v. MePher ( ISlL'ti, 1 p. H. 
1. It. 13(1.

Equitable defence — Verdict for defen
dant I raal title—t’osts.]—In an action of 
ejectment, where the defendant pleads that 
lie is entitled to |tossession on equitable 
grounds, and the Judge trying the case with
out a jury finds that tin- plea is proved, it is 
proper under a. Ml ,,f ('. S. X. It. 11*13, <-. 
111. to order n terdict for the d 1 • i 
though the legal title and right to |Missessimi 
is in the plaintiff, and tin- effect of the ver
dict is to deprive the plaintiff of the ohm 
of tile ejectment Solin' \. Ouilhtte. 37 N. 
H. B. 80$. 1 K. !.. It. 360.

Improvements — Tender — Condition— 
lh script ion of land. | In a petitory suit by 
the owner of land against a possessor, the 
plaintiff is not obliged to tender with bis ac
tion an amount for the improvements; he is 
not in default to pay the amount until it 
has been fixed by the Court. A tender ex
pressed to be made without a prejudice, and 
pour acheter sa paix, and under the condi
tion that the |»arty to whom it is made can 
take it only as n complete settlement of his 
claim in principal, interest, and costs. Is not 
illegal ami will not lie struck from the record 
on demurrer; it Is not equivalent to a pay
ment of the amount, hilt is n mere proposal. 
A tender is not m-ivMsarily illegal by rea
son only that there is a condition attached 
to it. Where land claimed by n petitory 
suit was situated in a locality of which there 
was no cadastral plan, and no fences or other 
boundaries, the judgment was held to tie ex-
ecutable and the land to be rafflcleml I
Fcriis-d as the lot of land situate at Fox Hay. 
Anticosti, on which the defendant had built 
a dwelling house which he m-cupied. Minier 
v. Whiting, 18 Que. S. C. 113.

Issue as to position of house Alum 
donmenl of. by defendant at trial Ju-L- 
incut for possession \fesne prolits-- V 
trial Costs, l.ittle v. Pelletier (X. W. T 
3 W. L. K <17.

Mesne profits — Improvements — K'i- 
denoe— Damages—Coats — Set-off. Hast-n
V. Anderson (Alta.), 7 W. L. It. 282.

Pleading Defence—heed ffiren as *.•-
runty — \m< ndment—Parties.]—To an 
tlon by file plaintiffs, as executor* and Inn 
of W , to recover possession of land which 
it was alleged the defendant had entered h 
possession of and was withholding, the <!. 
fendant pleaded that the laud in qu- - i -n
was conveyed to W. by M. by u ..... I which.
though absolute in form, was given by v 
of mortgio'e to secure a sum of mon. \ int
W. executed a bond to reconvey tin- 'nul
u|sin payment of the amount secured ith
lawful Interest; thnt M. died Intestat, u ! 
since his death the land in question hail 
been in poases.-ion of II., one of the li.-ir- a' 
law of M., ami had n--\- r been in pin- ion 
of the defendant ; anil that before notion 
brought the full amount of principal and in
terest was tendered to the plaint iff- Tin- 
paragraph of the defence having been «trick 
out as disclosing no reasonable answ-r t.» 
the action, or. in the alternative, as tending 
to prejudice, etc., the fair trial of the ac
tion : lh Id. :hat the paragraph shouM be 
restored and amended in such a way ns - 
shew that the heir of M., in whose possessi 
the land was alleged to be, was the defend
ant's wife, and thnt the plaintiffs, if they 
wished, should have leave to mid 11. a- n 
defendant. Whitmun v. Ililtz, 38 X S i; 
174.

Proof of title — llcir-at-lair — In re
corded deed Sale by administratrix — Pre
sumption—/Viper title— Idrerse possession 
Act*’ of possession—Limitation of actions.] 
—An nun-corded deed from the li.dr-nt law 
of the owner of the fee to his widow in oc
cupation at the time of his death, which - 
cupation was continued by tin- widow mid 
her successors in title to the time the deed 
was given, and for more than twenty yur- 
after, is not a deed by one disseisisl i the 
possession not being adverse i, but operates 
ns a eonveyance of the heir's title, or. at all 
•-vents, is good as a release against the heir 
or one claiming through him under a re
corded deed. After a lapse of thirty year* a 
deed by an administratrix, under a license 
from the IV-obate Court to sell, will Is- pr
awned to be good, though there is no affi
davit of the administratrix indorsed then-on. 
as required by the Probate Act of 1840. and 
no pnsif that the provisions of the Act as 
io notice of sale, etc., were complied with. 
Adverse jiossessiou to cut down a document
ary title of a defined lot must lie made out 
dearly ami satisfactorily, and must lie open 
and exclusive, of some definite part or of the 
whole ; and evidence of acts of cutting hay 
anil planting crops on parts of the lot, the 
location of which are not so defined ns to 
make it possible to adjudge their imsitioii or 
boundaries, amount only to acts of trespass 
Cairns V. Ilorsman, 3."> N. 1$. It. 43<i.

Proof of title — Heirship — Marriage— 
Reputation- -Improvements under mistake of
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title—Lien—Option of taking land. Her- 
nekton v. AV/m. 3 <) W. It. 828.

Right of Action /.ffl-f—/frrcrtioMff.l — 
An owner of hind may bring im action to 
recover poanessi-m, although he hue previ- 
ou-1v given a iense -f it to a third party. 
Peii'nir v. \\ inkier, 15 Man. L. 11. 428, 1 
W !.. It. l«ti.

Theatre Plaintiff» in wrong »,ni — 
fused to more - [»uault upon bonne constable 
—I'unihlr , jectment—Art ion for damage». | 
—Tee tie I. .1 . held, that when a patron goes 
to n theatre and is by mistake or the usher, 
given a seat to which hi- ticket does not 
entitle him to remain, he is only a licensee, 
and has it > right to hold the seat after his 
attention lias b--en vailed to the error, and 
that if lie refuses to leave tin- seat, the 
theatre authorities are justified in using such 
force ns may be necessary to remove him. 
Hu,le ,t I.ashman v. Toronto Theatre Co.
<mo), it o. w. it. :i8n.

Title • .V/i’cr«r possession—Evidence — 
Xetr trial.|—On the trial of an action of 
ejectment, where the defendant claimed title 
by adverse possession, the Judge, in charging 
tin- jury, fold them that if wlint the plain
tiff stated was true, it would he difficult for 
them to Hud the defendant's holding to be 
open and adverse to the plaintiff. The jury, 
huwvvi r. fourni that the defendant had title 
by adverse possession : —Held, that tin- ver
dict was not perverse, but there should be a 
new trial, as it was against evidence. Porter 
v. Drown, 3(1 N. B. U. 585.

Title — t'rrtifieate under fond Registry 
Aet - Tar sale — Regularity Onu». I—In an 
action for the recovery of land, a plaintiff 
who relies on a certificate of title Imsed on 
a tax deed, is not called upon to prove tin- 
regularity of the tax sale proceedings until 
the defendant shews gome title to the land 
in question. Carroll v. Vuneourer, 10 B. 
C. K 171).

Title of plaintiff- Possession of defend
ant—Mortgage— Foreclosure — J)c> ret pro 
eonfesso—Monsuit. |—1\, by his will made 
in 1870 and registered in 1883, devised tin- 
land in dispute to the defendant M. 1>. for 
her life, she being then in jHissession, on con
dition that she pay a certain sum of money 
to a person named at a time specified, and 
on her death or in default of payment to W. 
II. I*, in fee. There was no evidence whether 
M. I». paid tin- money or not, hut site re
mained in possession of the property, and 
there were other circumstances from which 
it was assumed that she had. W. 11. V. 
mortgaged the property to It. in 1805. 1’iion 
this i lortgage a suit for foreclosure was 
brought in -unity, in which suit M. I>. was 
joined as a defendant. The hill was taken 
pro eonfes»o for want of an appearance, and 
a decree for sale made. At the sale under 
this decree W. H. I*, became th- purchaser, 
and in 1807 he mortgaged to till- (ilobe Sav
ings and Loan Company. The Globe Com
pany. through liquidators, assigned the mort
gage to tin- plaintiffs, and they sold under 
tin- |mwer of sale and acquired any title that 
could he derived from that source. No proof 
was given of the liquidation proceedings or 
the appointment of liquidators. In an ac

tion of ejectment by the plaintiff against M. 
h ai-d In r husband, tin- trial Judge held 
that, essimiing the interest of M. I ». in the 
pr qw-rty to Iihm- been foreclosed by the equity 
-nil. the plaintiff, by failing to prove the 
liquidation proceedings or the appointment 
of liquidators, made out no title which en
titled them to eject the defendants in posses
sion : ami ord« red a nonsuit :—Held, on an 
application to -i t aside tin- nonsuit and --liter 
a verdict for tin- plaintiffs, that the nonsuit 
was right. Colonial Investment and Loun 
Co. v. I>> no rehunt, 38 X. B. It. 431, 4 K. L. 
It. MO.

Trust — Statute of Frauds—Title by pos- 
si-ssi-.n Costs. Sinclair v. McNeil, 2 O- W. 
It. 015.

Verdict for defendant -New trial. \ — 
In an action of ejectment, where the verdict 
i- for the defendant, the t.^iurt will not or
dinarily grant a new trial, unless special 
circumstances exist which prevent the plain
tiff from bringing another action. Tobique 
salmon < lub x. Urltonald, 3V. X. B. R. 580.

See Husband and Wife — Judgment —
1. A MILORD AND TENANT - LIMITATION OF
Action» - I'leading — Vendor and Pur
chaser — Water and Watercourses.

ELECTION.

See Bankruptcy and Insolvency — 
Courts — Criminal Law — Domicile — 
Dower — Elections—Insurance - Judg
ment Landlord and Tenant — Limita
tion oe Actions—Mistake—Opposition— 
Partnership Parties — Penalty — 
I’m aping — Railway — School» — Sub
stitution Venue — Vendor and Pur
chaser—Will.

ELECTIONS.

1. Parliamentary Elections, 1580.
i. Agettey, 1580.

ii. Dallot Papers, 1580.
iii. Claim ayainst Candidate, 1591.
iv. Corrupt Praetiees—Penalty, 1501.
v. 1‘ctitiun to Void Election, 1004.

vi. Recount, 1034.
▼Ü. Scrutiny, 1038. 

viii. Trial, 1030.
ix. Voters, 1030. 

x. H'rits and Returns, 1040. 
xi. Other Vases, 1047.

2. Municipal Elections, 1040.

1. Parliamentary Elections. 

i. Agency.

Delegates to convention.] — The re
spondent xva- nominated as a candidate for 
election as a member of the Legislative As
sembly for Ontario by a party convention,
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and. in acknowledging and accepting the nom- 
i fhen are three things 

essential to success; tint, a good cause; 
second, pro|>er organisation ; thinl, hard work. 
The first we have; the second and third will 
largely depend on you:" Held, that the r«-- 
spondent by these words «•.instituted every 
delegate who was present his agent, and be
came responsible for nil that was afterwards 
done I v them in organisation and work for 
the purpose of the election Re Eaut Middle- 

Provincial Election, Roae v. Rutbdgr, 
23 C. I» T 183. .1 O. L. It. «44. 2 O. W. It 
233.

Evidence of — Canvoiim—Speakera— 
Relutiin v -Scrotinccra. |- The following were 
held to he agents:—One who accompanied the 
rescindent on a canvassing trip during which 
he spent a day canvassing for the respondent 
and spoke on his behalf at nn election meet
ing at which the respondent was also present 
and spoke. One who accompanied the re- 
spondent on a canvassing trip, acting ns In
terpreter (the respondent being under the 
impression that lie was one «if his su pi wri
er* >, and actually worked and canvas*. «I for 
him with his authority. The son of the re- 
■ pondent, who took an active interest in tlu* 
election on behalf of the respondent with hia 
knowledge. acted ns scrutineer, and was fur
nished with a sum of money by the respon
dent when leaving for the polling place at 
which he was to act. Leblanc v. Maloney. 
5 T. L. R. 402.

Proof of. |—The respondent was the can
didate- «if the Protestant Protective Associa
tion and of the patrons of Industry. I). was 
president of the local Conservative Associa
tion for a town in the riding. After R., who 
was a «•andidate in the Liberal interest-— 
though nn opponent of B . the nominee of the 
Liberal party—had withdrawn, I). canvassed 
two or three votes in the interest of the re
spondent, to whom he transferred his support, 
probably in order to defeat It. There was one 
interview between I>. and the respondent «lur
ing the campaign, hut it was not shewn clearly 
that the latter, or any accredited agent of 
his, knew that D. was working for him. The 
respondent was not called a* a witness on this 
iioint, but there was no doubt that he relied 
op having the voles of the Conservatives. 
There was no Conservative committee-, and 
I). did not attend the respondent's committee 
meetings. The evidence of one witness, if 
accepted in its entirety, would have brought 
agency home very closely, but it was contra- 
dieted by I). It also appeared that I). knew 
where to send a person to obtain a scrutin
eer’s authority :—Held, that thçre was much 
to raise a case of suspicion, but in a Question 
of imputed agency the facts ought to lead to 
a not doubtful inference; and in this case 
they stopped short of that, and therefore 1). 
was not an agent for whose acts the candi
date was responsible. Rc South Perth Pro
vincial Election- Malcolm v. McNeill, 2 Elec. 
Cas. 30

Proof of. |—As to the agency of L., who 
had bribed two voter* it appeared that the 
respondent was brought Into the field ns the 
candidate of his party, having been nominated 
at a convention of the pan y association for 
the electoral district ; L. was not a delegate 
to, nor was he present at. the convention ; and

he was not upon the evidence connected wi ll 
the association or its officers; he was 
brought into touch with the candidate, or a- 1 
proved agents of his, either as mm 
knowledge of the fact that he was worl 
or purported to work on behalf of the rati 
didaie. or as regards any actual authority 
conferred upon him to «lo so. Rut he v 
present at three meetings «if electors when 
the votera* list was gone over; he acted a* 
chairman of a public meeting called in tin 
respondent's interest : he canvassed sons 
voters; and from his antecedents, the restai 
dent Imped or believed or expected that he 
would be an active supporter //-Id, by 
Court of Appeal, Boyd. C\, dissenting, affirm
ing the decisions «if the trial Judge*, tlm 
L. was not an agent of the respondent, i I il«li 
mand Case, l Elec. Cas. 572, distinguished 
In re Boat Elgin Provincial Ela tion Enal<>n 
v. Brower, 21 C. L. T. 10, 2 Elec Cas. 1imi

Proof of 1—As to the agency of T.. who 
had been found guilty of a corrupt practic- 
it appeared that he was one of the hx’iii 
vice-presidents of the party association above 
referred to; he had been present at two nv. 
ings of local party men calling themselves 
a "Conservative Club," who were interesting 
themselves in the election, and had contribu
ted towards the cost of hiring the « lull room 
at these meetings, he had gone over the voters' 
list with others, which was the only work 
done; at a meeting held by the respondeni 
in the place where T. lived, he had presided, 
having been elected chairman by the audience, 
and bad made a speech introducing and com
mending the respondent; before the meeting 
he bad met the respondent in the street, had 
shaken bands with him, anil asked him bow 
things were going. The respondent did not 
know that T. was local vice-president, and 
had never heard of the “ Conservative Club." 
T; was not a delegate to the nominating con 
ventimi nor present thereat. The associa
tion, as such, waa not charged with any d« 
finite duty in connection with the election 
except the selection of a candidate :—Held, 
reversing the decision <>f the trial Judges. 
Rurton, C.J.O., and Maclennan. J.A., «II- 
sentlng, that T. was an agent of the respond
ent. In rc Eaat Elgin Provincial Elat ion 
Eaaton v. Brower, 21 C. L. T. 10. 2 Eb-c. 
Cas. 100.

What constitute»—A uthority—Recogni
tion — Dclegatca to convention—Canvaaaing

\ « eompanj/ing . mndiémte la - eaves* i 
See In rc Liagar Dominion Election, 22 •' 
L. T. 433. 14 Man. L. R. 310.

What constitutes agency. | — As to
the nature of agency in the abstract, in el....
lion I*w there does not now seem to be any
room for doubt. In election cases, as In othi r 
eases, then- must be authority in some mode 
or other from the supposed principal. It 
may he by express npixiintmeiit or direction, 
or employment, or reouest, or it may be by 
recognition and adoption of the services <>f 
one assuming to act without prior authority 
or request. It may be directly shewn or 
it may be inferred from circumstances. I' 
may proceed directly from the upposed prln 
cipal, or It may ht» created indirectly through 
one or more authorised agents. The fact that 
n person is n delegate to or member of the 
convention or body which selects a candidate
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dwe not of itself make euch « person an 
agent of tin- chosen candidate. < 'anvaaalug 
or other work in the promotion of an el«c- 

■ i n 11*it'H not per te establish agency, al
though. according to degree and cir< uinstance*, 
it may afford c«igent evidence of agency. The 
rescindent was nominated at a meeting of 
delegates from different portion* of the **"»• 
atituency. The re*pondent did not appear 
to have "definitely requested the aesiatancc of 
these delegatee in the contest, but at a gen
eral public meeting, after the close of the 
convention, he expressed hoja* "that all hi* 
friend* would go ih work with a good will;” 
the respondent further Mtated that lie wished 
it understood that lie expected the delegates 
to assist at the election :—Held, that these 
and other general remarks did not seem suffi, 
dent to constitute all supporter* of the Gov
ernment or all Liberals, or even all such in 
the constituency, agent* <>f the candidate. 
Accompanying a candidate in his canvass is 
not sufficient in itself to constitute agency, 
/ft- Lisgar Dominion Illa tion. LH_‘ C. L. T. 433.

ii. Hallot Papers.

Divisions ot—Error in printing—I’neer- 
faiafp. 1—Where a surname of a candidate 
had been printed so high up in the ballot 
paper ns to appear in the division containing 
the name of another candidate and to lead 
in uncertainty ns to which of the two can
didates' divisions it was in: llrId. that the 
vote* marked opposite to *uch surname were 
ambiguous, and could not be counted for 
either candidate and a new election was 
ordered. Re South P<rth Provim-ial Election 
—Schoultz v. Moscrip. 2 Klee. Ca*. 52.

Initialling by deputy returning offi
cer--.Yu wifter* — Marking by vottrs.]—A 
ballot paper properly marked by a voter, hut 
not initialled by the deputy returning officer, 
having instead the initial* C. S„ which ap
peared to In- and were assumed to he, those 
of the poll clerk, held good.—2. A ballot from 
which the official number was torn off. no 
explanation lieing given as to how it hap
pened, held bad.—3. Ballots marked with a 
single horizontal or slanting line, instead of 
a moss, or with an imperfect crosa, held good, 
following Jenkins v. Hrecken, 7 S. <*. H. 247. 
—4. Ballots marked for a candidate, but hav
ing: ill the word “vote•' written after 
his name ; (2t having the word "Jos,” be
ing an abbreviation of the candidate's Chris- 
tlao name, w ritten before his name ; (3) hav
ing the candidate's surname written on the 
back of the ballot—held, bad. Re West Huron 
Provincial Election—Harrow v. Beck, 18 C. 
L T. 247, 2 Elec. Cas. 58.

Marking of — Division of—Portion re
moved.]— If a ballot paper is so marked that 
no one looking at it can have any doubt for 
which candidate the vote was intended, and 
if there has liven a compliance with the pro
visions of the Act, according to any fair and 
reasonable construction of it, the vote should 
be allowed.—2. The dividing lines on the 
ballot between the names of the candidates, 
and not the lines between the numbers and 
the names, indicate the divisions within which
'i.' voter’s 'ins. should be placed, and the 
■pace containing the number is part of the 
division of the ballot containing the candi
date’s name, ao that a vote marked by a

cross to the left of the line between the num- 
lier and the name is good.—3. A ballot from

ie
right hand side has been removed, leaving 
all the printed matter except a |K»rtion of 
the lines separating the names, but properly 
mark'd hv the voter. i< good.—4. Ballots 
mark'd fur both candidates, and a ballot 
marked on the back, although over a can
didate's name, are bad.—6. Ballots with other 
marks on them beside# a cross, held good or 
bad under the circumstances of i nch < nse 
set out in the report.—<1. A ballot having 
the name of a candidate marked ou its face 
in pencil, in addition to being properly 
marked for that candidate, held good.—7. A 
hallot wi:h two initials on the back a* well 

;

back, held had.—it. Ballots with certain pe
culiar croHM-a marked thereon, held good. 
lie West Elgin Provincial Election. 18 C. 
L. T. 240. 2 Elec. Cas. 38.

Numbering by deputy returning offi
cer — \ umbers leading to identification of 
voters — Rejection of ballots — Voiding elro- 
tion costs.] — The deputy returning officer 
placed numbers on the ballot paper# by which 
the voters could In identified :—Held, the 
prohibition contained in the Ituminbm Elec
tion Art, «3 A fi4 V. c. 12, s. Hi*, s.-s. 2 11). » 
applied, and such ballots must be rejected. 
Woodward v. Sarson». L. It. 10 (’. I’. 733, 
applied, and a new trial was ordered, there 
being a sufficient number of ballots rejected 
to have altered the result of the election. Re 
Wentworth Dominion Election — Sralry v. 
Smith. 5 O. V It. 282, 1» O. L. It. 201.

Numbering by deputy returning offi
cers -Marking by voters—Divisions of bal
lot paper—Error in printing—Uncertainty.] 
—The fact that a number has been placed on 
the back of each ballot paper in a voting sub
division. in pencil, by the deputy ret timing 
officer, will not invalidate them. -- 2. The 
fact that the cross is marked in the division 
on the left hand side of the ballot paper con
taining the candidate's number, and not in 
the division containing his name, will not 
invalidate it. In re ll'est Elgin Provincial 
Election, 2 Elec. Cas. 38, followed.—3. Where 
the surname of a candidate was printed too 
high up and in the division of the hallot paper 
occupied by the name of another candidate ; 
—Held, that the ballots marked with a crosa 
above the dividing line, hut opposite the sur
name so placed, could not be counted for such 
candidate, but were either marked for the 
other candidate, or were void for uncertainty. 
Re South Perth Provincial Election, 18 C. 
L. T. 255. 2 Elec. Cas. 47.

Secrecy — Act of deputy returning offi
cer — Xumbering ballots.] — Under the Do
minion Election Act a ballot cast at an elec
tion is avoided if there are any marks there
on by which the voter may he identified, 
whether made by him or not. Hence, where 
a deputy returning officer at a polling place 
placed on each ballot the number corres
ponding t<> that opposite the elector's name 
on the voters' list the ballot# were properly 
rejected. Judgment of Meredith, C.J., and 
Teetzel, J.. 1) (). L. K. 201, 5 O. W. It. 282, 
affirmed. Sedgewick and Idington, J.J., *!•*-
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•enfine. He Wentworth Dominion Election— 
Stab y v. Smith, 26 C. !.. T. 133, 36 8. C. 
R. 407.

iii. Claim again*t Candidate.

Quebec Election Act Time for pre
sentation - Approval of Judge.]—A person 
wlv> has claim neainst a candidate at an 
elect i"» fc r I In* I.ccislativr Assembly of the 
pr-n iiivv. iti relation to the election, and has 
not sent it in to the a rent of the candidate 
within one month after the day of the declara
tion of the election, but who afterwards ob
tains an approval of the same by a competent 
Judge, under s. '231 of the Quebec Election 
Act. 1903, has an action against the candi
date to recover the amount. The true ro- 
I rt of s. 231, notwithstanding its permissive 
form, i- to take the claim out of the opera
tion of tin preceding s. 230, by which it would 
Is- bar ml. and to restore the right to en
force i, at common law. Pigeon v. Chaumt, 
28 Que. S <\ 409.

iv. Corrupt Practice«—Penalty.

Admissions — Revocation — Candidate 
disbursing money through prenons other than 
la iv fui agent« - Presumption — Onus —
///# oal expenditure — Agent or mandatory— 
W ilful ignorante — Voiding election — 7>i>- 
quatifteation of candidate. | — An admission 
made and filed by a respondent to a con
troverted election petition that illegal acts 
have been done by elector* and agents of such 
a nature as to cause the avoidance of the 
election, cannot lx* revoked. A demand for 
revocation not supported by any reason, 
ii"i even that of error, will be rejected.—A 
candidate at a Dominion election may dis
burse m«»ney for election expenses only 
through the nvdium of an agent or agents 
appointed in conformity with s. 143 of 62 & 
63 V. e. 12 ( D. i. and a contravention of this 
provision of the statute is an indictable of
fence; it creates liesides, a presumption of 
fraud which the person contravening must 
rebut.—A candidate, having an agent as re
quired by the section cited, who remits to 
another person a sum of money for the so- 
called legal purposes of the election, without 
controlling the use of it or asking for an ac
count of it. and who destroys the documents 
furnished by his depositary shewing the use 
made of it, will is* held to have approved or 
permitted the illegal use of it by the latter.— 
tine who to the knowledge of the candidate, 
approaches the electors on his behalf and 
takes charge of an ini|K»rtant part of the 
election, whether in the way of intrigue or 
otherwise. Is-eome* the mandatory and agent 
of the candidate, so that the latter is respon
sible for a ml suffers the consequence* of his 
acts. The candidate cannot pretend ignor
ance of them ; and his neglect to control them, 
his care to shut Ids eyes and keep himself 
in Ignorante, are tquitaltnt to .-in txpraaa 
authorisation to commit them. -This implied 
mandate or agency is deduced from the cir
cumstances. w-hlcfa mav vary infinitely, and 
the appreciation of which is for the Court.— 
In the course of the trial in this caw it was 
proved that tic* agents and mandatories of 
the respondent were guilty of corruption, per
sonation, and fraudulent practice*, for which 
the respondent was responsible, and which

had the effect of disqualifying him and ii.|- 
ing his election. Hfrgcrun \. Brunet, 27 Q 
S. C. 389.

Agency Scrutineer—Burden of proof __ 
Common lair of parliament—frrrgulonto 
Sa ring clause — Si ruling — Disqualifientt,,n 
of voter—Crown land agent—Persons i 
on transfer certificates—Agent—Sanies 
on voters' list in poll book—Certifient. * i* 
sued in blank — Teh graphed certificater b* 
maud for tendered ballot.]—A. was •' um 
guilty of corrupt acts at II., a polling pin 
on polling day. Before that day his « .!** 
connection with the respondent was that. I ' 
ing a livery stable keeper, he had drh - :* the 
respondent, a day before the nomination, fn a 
one place in the electoral division to an
other. The respondent on that occasion can
vassed A. for Ins vote, hut A. made no prom
ise, and the respondent did not ask him 1 
vote for him. (in the day before the poilu . 
A. and one O. drove tu II.. arriving thciv n 
the evening. The trip was undertaken at 
the instance of (».. who was held iv-t shewn 
to lie an agent of the respondent In uni- r 
to persuade A. to go to H., (J. said he would 
procure a transfer of A.'s vote to 11., and lie 
afterwards brought and handed to A a 
printed paper, signed by the respondent, ap
parently one of a number of scrutineer up- 
point menta which the respondent had sign-1 
in blank and left with one H., his agent 
A.'s name was not inserted by the respondent, 
and there was no evidence to shew bj whom 
it was filled in. The number of the polling 
place wa* left blank, and never was tilled in 
(I. was not examined as a witness, and then 
was no proof of the mean* by which le 
came possessed of this paper :—Held. M r. - 
«lith. J.A., dissenting, that the petitioner Imd 
failed to establish that A. was an ag«*nt for 
whose acts the resfiondeut was responsible 
It was contended that the election should b.- 
set aside under the common law of l'arlia- 
m it because of the corrupt acts of \ 1
<». ami of it number of irregularities in the 
conduct of the election by the officials, among 
which were the appointment of a non-voter 
deputy returning officer at one poll and of a 
clergyman at another, contrary to the statu'-. 
The operations of A. and (J. were, howev r. 
confined to a small portion of the electoral 
district ; A. was the only person found l-v !>■ 
trial Judges to have been guilty <-f corrupt 
practices, and they also found that then was 
no reason to suppose that corrupt pra-ti" 
extensively prevailed at the election : -llrhl. 
that if, in such circumstances, an election 
could he avoided, it should he only on "v • 
whelming proof of corrupt acts of so exten
sive a nature ns virtually to amount to a re
pression <»r prevention of a fair and free 
opportunity to the electors of exercising their 
franchise and electing the candidate they 
wished to represent them ; and that all ir- 
regularities of the kind indicated, not affect
ing ihv n-iilt. were cured by s. 214 of It 8
O. 1807, c. 9.—In respect of votes attacked 
upon a scrutiny :—Held, that a Crown land 
agent under the Free Grants and Homestead* 
Ad, authorised to take entries and mal
locations for free homesteads, but not t" sell 
or to receive moneys for the sale of public 
lands, was not disqualified as a voter by < 
4 of I lie Ontario Election Act.—2. An elector 
engaged by a deputy returning officer to drive 
voters to the poll is not an agent, within
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the meaning of h. 04 (1) and (2) of the 
Act, who is entitled to the certifient»* of tin* 
returning officer enabling him to vote at a 
polling plan* other than the one where by 
law he is otherwise entitled to vote.—3. The 
votes of agents who voted on transfer certi
ficates. hut whose tin mes were not in fact on 
the poll books of the polling subdivisions 
from which they purported to be transferred, 
were improperly received: the right to vote 
was disproved by the production of the poll 
book, and the jietitioner was not liound to 
thou that the names were not on the orig
inal voters' list.—4. The votes of persons 
voting at a polling place other than that at 
which they were entitled to vote, without n 
transfer certificate enabling them to vote at 
the polling place at which they did vote, were 
improperly received, being in violation of s. 
78 of the Election Act; except In the case 
of a tendered vote under s. or a vote 
polled upon a transfer certificate under s. 
94, i 1 person la entitled to I" admit ed i" 
vote unless hi" name appears on the list in 
the poll book.—5. The votes of persons voting 
on certificates issued In blank by the return
ing officer, whose names were afterwards 
filled in by the election clerk or other per
son. were improperly received, being against 
the provisions of s. 144.—(1 and 7. (Vrtifi- 
eates given to constables anil certificates sent 
by telegraph an* not properly granted under 
s. sH, and cannot support votes received by 
virtue -if them.—8. I'pon the evidence W., 
an elector, did not tender his vote to the 
deputy returning officer at the proper polling 
place, and did not demand or receive a ten- 
dered ballot in the manner required by s. 
108; iiud, even if there had been a proper 
demand and an improper refusal, there was 
nothing more than an irregularity. — Per 
Meredith, J.A. :—W. was entitled to a vote, 
but the rejection of the vote could lie treated 
only a* an irregularity which should have 
avoided the election only if it might have 
affected the result. He Port Arthur and 
I‘aini/ Itirrr /Provincial Election, Prenton v. 
Kennedy, 12 <4. L. It. 4M. 8 O. W. It. 4«S.

Agency -Hub-agent. Shelburne Election, 
Cowit V. Fielding, 1 K. L. 11. 37B.

Agents—Prevention of ronnivanec of can
didate — Onu» Savina Flaunt — IUnquali- 
firation — Evidt nee—.1 reount»-—(hninsion— 
/treat h of .lei — Payment of agent'» espt n»es 
— rosis. | — Corrupt practices had been 
committed by five or six different agents of 
the respondent ; and it was found, as re
gards at least two <»,' such agents, thi.t the 
respondent had given no orders or cautions 
against the commission of corrupt practices, 
and that the circumstances were such as to 
throw upon him the suspicion of having 
sanctioned or connived at the corrupt prac
tices committed by a third agent, although he 
denied on oath having been guilty of any 
such conduct:—Held, that the offences proved 
could not be deemed to have been of a trivial, 
unim|H)rtant. and limited character, and that 
the onus was on the respondent to shew that 
the offences were committed contrary to his 
orders and without his sanction, and. as he 
had failed to satisfy the Court in that re
gard, the election must be set aside under s. 
123 of the Dominion Election Act, llHHi.—2. 
That in seeking to disqualify the respondent

ilie onus was on the petitioner, and the evi
dence was insufficient to warrant a finding 
that he hail been personally guilty of corrupt 
practices ("entre Wellington Case, H. E. C. 
579. Itusscll Case. ib. 199. and Welland Case, 
ih. 1ST. followed. 3. That the omission from 
the election accounts uf certain payments 
made by the respondent personally and not 
through liis election agent, although contrary 
to the El-'etion Acf. was not a corrupt prac
tice avoidin'.' the election. Litchfield Division 
Case, .7 ()'M. & ||. 34. and Lancaster Divi
sion Case. ib. 39. distinguished.—4. That the 
payment by a candidate of an agent's legiti- 
mate expenses while engaged in promoting his 
election, is not a corrupt practice; and quttre, 
whether payment f->r the services of such an 
agent would be so where not coiourably made 
to secure the agent's vote.—7. Costs awarded 
according to the findings In view of s. 15, 
s. 4. of 74 A: 77 V. c. 2<>. the Court allowed 
to the respective parties the witness fees and 
other actual disbursements incurred in respect 
of the issues on which tin* findings had been 
in their favour respectively. He Li*gor I)o- 
tninion Elation. 21 C. L. T. 4S7, 13 Man. 
L. It 478

Avoiding; election for — Saving clau»e 
■—1 pplieation of.Y Where only two acts of 
bribery were proved, but the perpetrators 
were both active, and one was an important 
agent of the candidate, iml neither was called 
at the trial, and one of the bribes, though only 
$2. was paiij out of the general election fund, 
to which the respondent had contributed $250, 
and ilm respondent's majority was 05 out 
of a total vote of about 7,000:—Held, that 
the election was rightly avoided, notwith
standing the saving clause, s. 172 of It S. 
«I. c. 9. Ife \orth Waterloo Provincial Elec
tion—Shoemaker v. Laekner, 2 Elec. Cas. 76.

Avoiding; election for — Saving rlaute 
—Application of.]—The t"t»l vote noil 1 was 
over 4.500, and the majority for tn 'pond
ent was 29. The trial Judges lia I reported 
one person guilty of an act of undue in
fluence. three being concerned in acts of brib
ery. and l'.. an ag< nt, and two » hers, of 
providing money for betting:—l/eld, that s. 
172 of the Election Act could not be applied 
to save the election. In re Font Elgin Pro
vincial Eh - lion—Eanton v. II rower, 21 C. 
L. T. Ht. 2 Klee. Cas. 1(40.

Bribery —Charge» indefinitt Evidente.] 
—Where petitioner made several indefinite 
charges, and on examination for discovery 
refused to answer certain questions, it was 
held he must within two days give particu
lars ns to such charges and verify same by 
affidavit. He UVet Peterborough Election 
(1901M, 14 (>. W. R. 543.

Bribery — Evidence.]—In Bureau's case 
the evidence was that lie purchased a dress 
and gave it to the daughter of Lnbossi>re, a 
hotel keeper Bureau was working in the re
spondent's interest and stayed nt Labossière'g 
hotel; the daughter gave up her room to 
Bureau and he said he wanted to make her 
a nice present:—Held, that it was impossible 
to infer with any certainty that the present 
was made for the purpose of affecting tlie 
father's vote. In re Lingar Dominion Elec
tion, 22 C. L. T. 433, 14 Man. L. It. 810.
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Bribery - Offer not accepted.]—Where a 
charge I- made of an offer not accepted of 
money to influence h voter the evidence |« 
required f" 1*»* particularly clear and con- 
cliiFix. Ur Ei»gar Dominion Election, 22 
C. U T. 433. 14 Man. 1* It. 310.

Bribery - Payment of voter« for trifling 
terror» ) — The bribery by L. of two per
son* to abstain from voting against t ti«- re
spondent wa* estahliahed by the evidence, al- 
th--iik'li it was not ehewn that anything wan 
*aid to them nliout voting ; I,. having paid 
them, for trilling service* which he engaged 
them to perform u|M>n election day, sums in 
excess of the value of such services, knowing 
them to be voter* and to belong in the oppo
site |H»litival party. In re East Elgin Pro- 
vineial Elution—Ennton V. Hroietr, 21 C. L. 
T. 10, 2 Elec. Vas. 100.

Conveying votera to poll — Oust,] —
The taking unconditionally and gratuitously 
of a voter to the poll by a railway com
pany or an individual, or the giving to a 
voter of a free pu** or ticket by railway, 
boat, or other conveyance if unaccompanied 
by any condition or stipulation affecting the 
voter’* action in reference to hi* vote, is 
not a corrupt practice, and the onus i* on 
the petitioner to prove that the railway tick
et* supplied had been paid for. In rr Eitgar 
Dominion Election, 22 V. L. T. 433, 14 Man. 
L. It. 310.

Dismissal of chargea against candi
date and agents — Concurrent finding» of 
both trial -Indict — Dinagrrement of trial 
Judge» — Eight of appeal.] The Judge* at. 
the trial of an election petition, having re-’ 
served judgment in respect of . e charges, 
subsequently gave judgment disti -sing four 
of the-e charge*. IniiIi Judges agreeing u* to 
the result. In respect to the fifth charge— 
a charge of payment of money by the can
didate to a voter to induce such voter to vote 
for him -the Judges disagreed, one Judge 
being in favour of the di*mi**al of the charge, 
the other living of the opinion that the charge 
wa* proved Held, that the existence of a 
right of appeal in respect of one cla«* of 
charges does not draw with it the right of 
apiMNil In respect of other charge*, as to which 
there would otherwise be no right of appeal : 
—Held, also, that the portion* of the Ontario 
Controverted Election* Act relating to the 
right of appeal in case* of disagreement be
tween the Judge*, must I** construed in con
nection with the other provision* of the same 
Act; and also with the provision* of the 
Ontario Election Act, which are in pari 
materia ; that the word* “ or otherwise” in 
*.-s. (B) of s. f»7 of the Controverted Elec
tions Act extend the effect of that sub-sec
tion to a difference or disagreement in every 
matter on which a candidate might be dis
qualified for a corrupt practice, and that 
s -*. (tit extends it to candidates and other*. 
That if an appeal lie* in ea*e of a disagree
ment between the trial Judges, a judgment in 
appeal finding a candidate or other person 
guilty of a corrupt practice would necessarily 
subject him to disqualification or other diw 
ability or |ienalty, notwithstanding the ab- 
eence of a concurrent judgment to that effect 
of the two trial Judge*, and that this would 
lie contrary to the statute: Held, Mnclareti, 
J.A., dissenting, that an appeal did not lie in

respect of any of the charges. He Lennot 
Provincial Election—Perry v. Cur»-alien. S\ 
C. L. T. 25B, U O. L. It. 203, 1 O XV |; 
730. 810. 2 O. XV. K. HO.

Disqualification of candidate. | - Tin»
judgment of the trial Judges unseated and 
disqualified the member-elect. On appeal tin- 
members of the Supreme Vourt of t’unnda 
were equally divided in opinion, and the ju la
ment stood attirmed. He St. Jamet Domin
ion Election—Itrum t v. Hcrgeron, 34 C L T. 
147, 33 S. C. K. 137.

Evidence — Corrupt acts at former vltc- 
tion—Agency — Nyelcm <>/ corruption. | A 
petition against the return of a member for 
the House of Common* at a general election 
in 1!m*4 contained allegations of corrupt a 
by the respondent at the election in It*»), 
which were struck out on preliminary objec
tions. On the trial of the |ietition evidence 
of payment* by the respondent of account* 
in connection with the former election " t> 
offered to prove agency and a system, and 
was admitted on the first ground. A ques
tion as to the amount of one account *o paid 
was objected to and rejected : Held, that 
sin’ll rejection was proper ; that the question 
was not admissible to prove agency, for 
agency was admitted or proved otherwise . nor 
us proof of a system, which could not be es
tablished by evidence of an isolated corru;-t 
act :—Held, also, that where evidence is v n«i- 
ered on one ground, other grounds cannot !*■ 
net up in a Court of Appeal. Shelburne and 
(Juecn't Election Cam . Cowie \. Pit Iding, Lit!
C. L. T. 77tl, 37 8. C. It. WW.

Evidence Hiring vehiclet — Conveying 
votera to poll—Agent»—Central corruption— 
Payment of elector» — Pretended tervicet— 
Efpf nditure of money—Account of erpentet

Di»gualifieation of candidate — Avoidance 
of election. |—In the trial of an election peti
tion, evidence of corrupt practices must Is* 
sufficiently clear to induce belief beyond rea
sonable doubt, and the respondent or party 
charged is entitled to the benefit of the doul.t. 
—The hiring of vehicles for the conveyance 
of voters to the polls i* a corrupt practice, 
and when the person who hires and directs 
the carters, etc., does so from a committee 
room, iu the presence of the president of * u h 
committee, an agent of the candidate, the lat
ter will be belli responsible therefor.—The 
wholesale hiring of carriage* from elect -rs 
and conveyance of voters io the polls consti
tute the offence of general corruption.—The 
employment and payment of electors a* chair
men and member* of committee* is not ip*o 
facto a corrupt practice, but becomes such 
if the employment is merely colourable and 
Is used as an Indirect mean* to bribe.—The 
expenditure of money for election purposes 
by a candidate otherwise than through hi* 
election agent, though not declared a corrupt 
practice by the Dominion Elections AU. 
Il**», is pn sinned to have been made for cor
ruption. Where an amount of from $.ri.t**t t" 
#7.1**» is so expended, being handed in pack
age* of several hundred dollar* by the candi
date to eome ten agents styled presidents of 
committees, and by them distributed to elec
tors eolournbly employed as locators, etc., the 
official account of the candidate’* election 
expense* published bv hi* election agent 
amounting to only $2!» 1.33, and the penmual
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expenses of the candidate by his own admis
sion not exceeding $35, there is established 
in evidence n system of general corruption, 
with the consequent avoidance of the election 
and disqualification of the candidate.—d. The 
failure to give any account whatever of 
amounts of $400, $700, and $7.".**, admitted 
by the candidate to have been spent, is evi
dence that they were used for corrupt pur
poses with the like consequence of the avoid
ance of the election and disqualification of 
the candidate. Darlington v. Gallery, 28 
Que. 8. C. 50

findings of trial Judges Concurrence 
—Disagreement—Dismissal of charge»- Ap
peal. Hr Lennor Provincial Elu tion—1‘irry
V. I'arscalle». 2 O W. K. 11)0. Ht South (Jx- 
ford Provincial Election—Patience v. Suther
land, «! (I L. It. 203. 1 O. W. R. 795, 2 O.
W. R. 190.

Jurisdiction over foreigners — Sum
mary trial of offenders — Service of sum- 
monte» in foreign country — Application of 
Con. Pule It>2 (el — procuring personation 
of voters — Evideni'e of persons accused — 
Certificate of indemnity.] — It is no defence 
to a charge, under It. 8. <). 1807, c. 9, of 
having committed illegal and corrupt acts 
in connection with provincial elections, that 
the offenders were American citizens and 
that they were served properly outside the 
jurisdiction under Rule 102 (e) ; see Rule 
I,XIV. passed 23rd Dec., 1SN)3. Transporta
tion by steamboat of voters does not come 
within s 105 of the Ontario Election Act, 
R. S. u. 1897, c. which makes it illegal 
to hire vehicles, etc., by candidates to convey 
electors to the polls. He Sault Stc. Marie 
Provincial Election—(falcon and Coyne Case, 
6 O. W. It. 782. U> O. I* R. 350.

The Ontario Election Act. R. S. O. 1897, c. 
9, ». 189, indemnifies a defendant from any 

•malty resulting from his disclosures in an
swer to questions put to him, and he can
not be convicted on his own testimony, seeing 
bat for tin" section in- would have been 
excused from answering the questions. His 
testimony being the only evidence, the Evi
dence Act, 4 Edw. VII., c. 10, s. 21 (O.) did 
not apply. He Sault Ste. Marie 1‘rovincial 
Election—tamont's Case, 5 O. W. It. 782, 
10 O. L. It. 85.

Misdemeanours with penalty at
tached — Electoral Law of (Juebee, 1909 
—Omissions by offiiial reporters, etc., to ful
fil the obligations and formalities of the law 
—Error, but no evil intention Hurden of 
proof.]—The penalty in s. 82 of the Elec
toral Law of Quebec, 1903, reflecting on offi
cial reporters and others who fail to fulfil 
their duties and the prescribed formalities is 
not incurred in the case of an error made 
without evil intention. Moreover, the com
plainant need furnish no further proof than 
that of the fact asserted ; the burden of 
proof then falls on the defendant to shew 
the absence of evil intention. Fortier V. 
Audvt î lia 191. 18 Que. K. It. 500.

Nova Scotia Election Act-Bribery — 
Action for penalty—Discretion of Judge as 
to amount, Davidson v. Armstrong, 2 E. L. 
U. 73.

Nova Scotia Election Act—Bribery —
Action f--r penalty—Evidence of status of 
person bribed. Davidson v. Hall, 2 E. L. 
it

Penalties — Ontario Election Act — Bri
bery—Change in statute — Civil remedy — 
Voting without oath. Carey V. Smith, 5 O. 
I. K 2 ' • A i: 18

Penalties — Ontario Election Act—Vot
ing without right—Knowledge—“ Wilfully '* 
— Neglecting to take oath. Smith v. Carey, 
5 O. L. R. 203. 2 O. W. R. 13.

Personal corruption — Infivcnce — 
Charge in petition—tmrndment—Ein'1 nee.] 
—On a charge of personal corruption by the 
respondent, if the adjudication by the trial 
Judges does not contain a formal finding of 
such corruption, this Court may insert it, if 
the recitals and reasons given by the Judges 
warrant it —The respondent, the night before 
the election, took a sum of over $4,000 and 
divided it into several parcels of sums rang
ing from $250 to $1.500. He then, after mid
night, visited all ins committee rooms and 
gave to the chairman of each committee, per
sonally and secretly, one of such parcels. Hie 
financial ag**nt had no knowledge of this dis
tribution. and no evidence was produced of 
the application of the money to legitimate 
objects:—Held, that the inference was irre
sistible that the money was intended for cor
ruption of the electors, and the respondent 
was properly held guilty of personal corrup
tion.—Allegations in the petition that the re
spondent bad himself given and procured, and 
undertaken to give and procure, money and 
value to electors and others named his agents, 
to induce them to favour his election and 
vote for him, for the purjavse of having such 
money and value employed in corrupt prac
tices. were sufficient to cover the offence of 
which the respondent was found guilty. St. 
Anti'» Election Case, Gallery v. Darlington,
20 C. L. T 775. 37 8. C. It. 503.

Providing money for betting -l.oan. ] 
—Three persons each lent $10 to It. L., know
ing that the moneys so lent were intended to 
be used by him. as he then told them, in 
betting on the result of the election. Any 
bet or bets which lie made were to be his 
own bets, not theirs, and he was to return the 
money iu a couple of days. He did not suc
ceed in getting any one to bet with him. 
and he returned the money to each on the 
following day : — Held, that this was pro
viding money to he used by another in betting 
upon the election, and was a corrupt practice 
within the meaning of s. 1*54 (21 of the 
Election Act. He East Elgin Provincial Elec
tion—Easton v. Ilrower, 21 C. L. T. 10, 2 
Elec. Cas. 100.

Remission in part ]—The applicant was
convicted f"r corrupt practices committed at 
a provincial election, and was fined $800, be
ing the penalties attached by the Election 
Act. Vpon his application for remission of 
the penalties, in whole or in part, the amount 
was reduced to $300. Special circumstances 
of the case considered. He Itaker, 20 C. L. 
T. 320.

Summons for — Limitation of time for 
prosecuting — Several charges — Marshalling 
evidence—Ontario Election Act.]—The 11ml-
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tat ion of one year for bringing actions pre
scribed by e. ID.', b.-s. 3. of the Ontario 
Election Act. applies only to actions for pen
alties under that section, and not to pro
ceedings by summons for corrupt practices 
under IS7-H. nor an* the latter within 
the limitations of two years for actions pre
scribe.! by It. S. O. c. 72, s. 1. On such 
proceedings under ss. 187-8 the Judges may, 
if they see lit. hear the evidence on all the 
charges before giving judgment on any of 
them. Re IIniton Provincial Election—In re 
( rote. 21 C !.. T. 21. 2 Dec. Vas. 158.

Treating — Antecedent habit — Candi
date \—The respondent admitted that he had 
treat«*d <m the day of the convention, after 
the convention was over, several times, at at 
least two hotels, several persons, some of 
whom might have been electors. He denied, 
however, that the treating had any relation 
to the election:—Held, that under s.-a. 2 of 
a. M2 (added by 02 V. (2> c. 5, s. 7 (O.) ), 
treating generally or extensively or miscel
laneously is only primo facie a corrupt prac
tice. If it be shewn that the treating was 
not in fact done corruptly in order to be 
elected, or for being elected, or for the pur
pose of eorruptly influencing votes, it is no 
offence any more than it was before the en
actment of b.-s. 2. There may «till be inno
cent treating, though, if it be general or ex
tensive or mi scella neons, the onus of shewing 
that it is innocent is upon the respondent. 
And an antecedent habit of treating must 
still help, among other things, to rebut the 
inference of corrupt intent .—U*ld, also, that, 
although the resjsmdtnt did not become a 
"candidate.’ within the meaning of s. 2, s.-s. 
8, until tlie 27th March, yet If any rorrupt 
acts in relation to the election wire done by 
him before that date, they would affect the 
election, for the Act applies to everything 
done at any time before an election by a per
son who is afterwards elected. Youghal Elec
tion. 3 Ir. R. C. L 53. 1 O’M. k II. 21)1, 
followed. In re Eaat Middle»** provincial 
Election—Hone v. Rutledge. 23 V. L. T. 183, 
5 O. I* R. (M4. 2 O. W. R. 233

Treating—Candidate — Corrupt intent— 
Habit. | — The undisputed evidence shewed 
that the respondent from the time of his nom
ination as the candidate of his party fre
quently treated the electors and others in the 
bur-rooms of hotels whilst engaged in his 
canvass. He was not a man whose onlinary 
habit it was to treat, nor one who in the 
course of his ordinary occupations frequented 
bar-rooms: — Held, Osler, J.A., dissenting, 
that the trial Judges properly drew the in
ference that the treating was done with cor
rupt intent, so as to avoid the election of 
the respondent. Remarks by Hurton, J.A., 
on the amendment to the Election Act. in 
respect to "the habit of treating," by 58 V. 
c. 4. s. 21. In re. Weat Wellington Provincial 
Election—.l/<Vu<m v. Tucker, 21 C. L. T. 
10. 2 Elec. Cas. lti.

Treating Committee meeting.]—Upon a 
charge of treating a committee meeting held 
at an hotel, the evidence was that MeC\, who 
was found to be an agent of the resident, 
brought ir*to the room where the meeting was 
being held a Ih>x of cigars for the use of the 
membera of the committee. He said lie did 
it at the request of the landlord. It was not

shewn by whom payment was mad- //,/,/ 
that the charge was not proved, for it i 
person at whose expense tin* treat i- siiput 
or who pays or engages to pay for i 
alone is guilty of tin* offence. In r. V 
*er Provincial Election—Ho*e \. /fur 
23 V L. T. 183. 5 O. L. R. (141. 2 n. V :: 
233

Treating — Evidence. ]—In Jobln - 
the treating was on polling day. He in 
in a locality where there was no li- 
tavern lie was accustomed, according t • ! .< 
own account, to keep vonsiderahle «inantit, - 
of wine and spirits on hand and to supply 
them quite freely to others in the way if 
hospitality or as a matter of business 
Held, that under the circumstances the Cour: 
would not infer the intent necessary to < r. 
an offence under either s. 110 or s. Ill ,, 
the Ikiminion Election Act. In re /.-•. ... 
Dominion Election, 22 C. L. T. 433, 14 M 
L. R. 310.

Treating — Evidence.]—In flic en-- 
Aral and Foley tlie charges were -if trenti 
in bars. The evidence of Ami's treat in ^ 
of a very general and vague character He 
stayed for some time at Labtwaière'.- Ii-m-l 
and treated considerably, even including, at 
times, all In the har-room. The circum
stances of the different occasion-, or h. 
were present, were not shewn : //• Id,
sihle, upon such evidence, to liml the - irrupt 
Intent proved. In Foley's case the eh m 
the particulars was of treating all - the 
voters—a large mmilier present in tli !ar 
of Tremblay’s hotel ou a particular evening 
—and that Foley then announced "th.it ■ 
though lie was uot the Government camliCt.. 
he had their money to spend." The cviii- t • 
shewed that Foley was at I.abosah're's, t 
Tremblay’s hotel, and gave an invitation 1 
all in the house in drink, and that win h- 
said was that "If he wasn't a Candida 
had money to spend." Foley’s name was ..in; 
of those brought la-fore the convention wl n 
nominated the respondent in the Govern-. -nt 
interest:—Held, that the evidence of the part 
taken by Foley in the contest was very va.me 
and seemed in no way to support the view r 
this treating was done in the respond- n 
Interest or for the purpose of iiillu» n ig 
electors, lie l.ingnr Dominion Election,
* L T IM, 11 Mae. L B. 810

Treating — Evidence.]—In the case : 
Watson, the charge against him and oth-1 
associated with him, was of furnishing t" <1 
for a meal at the house of an elector. :o li u 
and other elector*, on the occasion of a m- 
leg the night before polling da.i It 
he Inferred that the refreshments were - im
plied with intent to influence the elect- 
and that, In that sense, it was don- - i 
ruptly. The suggestion, after tin* votes i -I 
been polled, of a further ’* treat " for the night 
of polling day was not without importance. 
That suggestion fell through:--Held, that in
case could not be brought within s. Ill of the 
Uominion Election Act, for which it see 4 
necessary that either the meat or drink, -v 
the money or n ticket to procure them, should 
he actually supplied. In re lA»gar Dominv-n 
Election, 22 C. L. T. 433, 14 Man. L. IL 31«>.

Treating — Evidence — particularn.]
In Fiset’s case it was charged In general
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tprmh in the particular* tlmi he travelled 
aliout in the constituency and caavaaeed a 
larre number of voter* In certain *i**cified 
polling district*, and "corruptly trente,| them, 
to lailuce them to vote for the re*|»«indent " 
The evidence shewed that Flaet did go about 
canvassing and wa* driven by Jean Moreau.
It wa* sought by the petitioner* to shew that 
in so going akint Fleet treated variou* elec- 
ton». but objection was made to the allowance 
of such evidence on the ground that the par
ticular* did not give the detail* required by 
Hi-' order, and the Court refused to hear evi
dence of treating in that way. not more de- 
tinitely specified, or to allow the examination 
of Moreau for the purpose of ohtainiug in
formation only. About a week before ladling 
«lay Flaet s|>ent an evening at Moreau'* house; 
be had with him whisky and gin and gave a 
drink lo one Cardinal, telling .iim it wa* 
"election whisky." The meeting wa* not ar
ranged. hut the neighlmurs just hap|ien«-d to 

•id** in It was not shewn that Cardinal 
led a vote. Cardinal's evidence wa* given 
without objection, and he was cmea-examined 
ui mi it //fid. ilia- the Court wa* not pre
vented from considering tin- charge on ac
count of it* not being specified in the particu
lars. hut the way in which the evidence wa* 
brought out wa* t" be taken Into considera
tion. If such meeting* were frequent or in
tentionally brought about, the Inference of 
the corrupt intent would be almost irresist
ible. A* it was, it could not k* taken as 
absolutely dear. U> l.iigar Dominion Elec
tion, 22 ('. L. T. 483. 14 Man. I* H. 810.

Treating Intent — Candidate,| — It was 
■hewn that the re*i*>ndent and his chief 
avril ha«l on several occasion* in the courue 
of the canvass trented in liar*. The res|mn- 
dent wa* a physician, with a large country 
practice, and constantly on the road He 
was also n hor*e fancier, and. although an 
abstainer from liquor, a great consumer of 
cigars. It was not disputed that while on 
the road he was in the constant habit of 
treating, and lie continm-d to treat after hi* 
nomination by the convention on the 1st Feb
ruary until the writ for tin election wa* 
leaned <»n the 22m. April: — II» Id. that mi 
corrupt intent having been shewn in any of 
the instance* of treating proved, tin- election 
wa* il-,; thereby avoided. We*t Wellington 
Case, 1 K. t\ ltl, distinguished. In re /.'nsI 
Middlmrs promu ini Election Homc v. Itnt- 
ledge, 23 V. I. T. 183, Ô (i !.. It. 644. 2 O. 
XV. It 233.

Treating — Intent—Cum tom. |—The treat
ing of elector* prior to and on polling 
day by an agent «if the rescindent, alllmtigh 
done on a liberal scale, will not be a*smued
to here been dona with tin corrupt Intent 
necessary lo make it an offence, when the 
Court i* satisfied that he was accustomed to 
keep at all times considerable quantities of 
liquor* on hand and l«- supply them quite 
freely to other* in the way of hospitality or 
as a matter of bueinew*, and there is no other 
evidence to shew that the treating was done 
in order to Influence a voter or voters. The 
same rule applies to treating when done in 
compliance with a custom prevalent in the 
country ami without express evidence of any 
corrupt intent in ho treating; also to the 
supplying of meals at a private house to 
electors who have come from a distance. In

the absence of evidence that this was done 
for the pun-.se ,if influencing the election.
In re I.i»aar Dominion Election. 22 C. L. T. 
433, 14 Man L B 310.

Treating — Intent — Cu»tom.]—Where 
a person who was held to be an agent gave 
two bottle* -if whisky to an elector the day 
before polling day. the inference of fact was 
drawn t lin i ;hey were given with the corrupt 
intent of influencing the voter, although there 
wns no direct evidence to shew the object 'or 
which they w-re given. Where n quantity 
of whisky was obtained from one agent of the 
respondent and taken t-> the home of another 
in the vicinity of one of the polling place*, 
where it was drunk freely on election day by 
i he electors generally, the inference of fact 
v as drawn that it wa* provided by Isith th«-*e 
agents for tin- purpose of influencing the elec
tors. though then was no direct evidence to 
that effect, ami it was held to lie n corrupt 
practice notwithstanding that apparently it 
«lid not have that effect. The evidence also 
-hewed that a quantity of whisky wns taken 
to a place in the vicinity of another polling 
place by an agent, where it wns consumed 
by the agents and others on (tolling «lay:— 
Held, that this shewed a scheme on the part 
"f the respondent’s agents to influence the 
voters generally, and procure the election 
of the respondent by providing whisky at 
«ach of the ixdllng place*, (guerre, whether 
an agent neeustomei! lo carry about with 
him a kittle of whisky to treat those whom 
In- should happen to meet, should not. if 
following this custom while actually engaged 
in canvassing, he held to have treated with a 
corrupt int«-nt. Leblanc \. Maloney, 5 T. L. 
H. 4"2.

Treating — Meeting of elector» — In
dividual».] — The respondent requested M„ 
who wa* found to k- an agent, to go with 
him to a factory and Introduce him to the 
workmen, some of whom were voters. M. did 
this, and the respondent addressed the work
men "it behalf of his «-amlidaturAfter the 
meeting was over and the workmen had dis
persed, M. asked the foreman t<> have a drink 
it a neighliouring inn, which the foreman 
ih-cllned. M. nl*o said that if the w«,rkmen 
who went home in that direction would go 
to the inn. he would “leave a drink fur them 
there.” Thi oonv< mat i « i - not In the 
presence of the respondent. nor heard by 
him. When the men were h aving their work 
for the day. the foreman told them what M. 
hail said, and eight or ten of them called 
lit tin- inn and got a drink of beer without 
paving for it :—Held, that a charge of treat
ing a meeting assembled to promote the elee- 
tion. under s. 161 of the Ontario Ekction 
Act. faih-il upon this evidence, for the meet
ing had come lo an end before anything was 
said about the treating, am! the men were 
not told anything akiut it till nearly three 
hour* nftervvarik. Nor did the evidence sup
port a charge under a. 162 (1) of corrupt 
treating of individuals in , rder to he elected, 
M. being a customer of the factory and fol
lowing a previous habit in hi* intercourse 
with the men. In re Eait Middleaex Provin
cial Election—Itoac v. Ifutledge, 23 O. L. T. 
183. 5 O. L. It 644, 2 O. W. R. 233.

Treating only disqualifies a voter after 
conviction and not ip»o facto. Que. Il'cef
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Election Cote- Price v. \rrilte, Power v. 
Power (1900t. 42 8. C. R 140.

Treating Penalty and ditgualiflration— 
Intcription in law—(\ P. 191; U. B. C. c. 
6. it 266, ISO, £&f.]—The Superior Court lu 
the proper tribunal to bear nn action taken 
to recover the fine imposed upon every enndi-

«ary thaï such petition should be made in 
conjunction with a petition to content the 
election.—The conclusion* of the penal action 
founded on act* of treating and taken against 
the elected candidate and asking for the 
annulment of the elections and the qualifica
tion of the candidate, are Illegal and will !>.• 
rejected on inscription in law. Bourbonnait 
v. Lortie, 11 Que. P. R. 143.

Treating; a meeting Bribery.]—Where, 
after a meeting of electors had broken up. 
an alleged agent of the respondent had 
treated, at the bar of the hotel where It had 
been held, a mixed multitude comprised of 
some who had been at it, and others who had 
not ii' id. Mat i' nnan. J. A., dlw nting. 
tlmt this nu- nnt treating “a meeting <>f 
electors assembled for the purpose of pro
moting the election," within s. 1(11 of the 
Ontario Flection Act. R. S. O. c. 0.—Held, 
also, reversing the decision of the trial 
Judges, that such treating was not “bribery.” 
within a. 13ft. Corrupt treating in its nature 
runs very close to bribery on the part of a 
treater, but the circumstances in which a 
treat can be said to be a valuable considera
tion within - 150, ao :i< tn nmmmt i,, bribery 
on the part of the person accepting it, must 
be unusual. In re Sortit Waterloo Provincial 
Election—Shoemakir v. hackner, 2 Elec. Cas. 
7tt.

Treating a meeting — What amoual*
fo.j—A number of viers met at a voter's 
house for the purpose of going over the voters' 
lists and then of having a card party. After 
the lists were disposed of, the card party 
took place, and meat and drink were supplied 
by the host, hut the drink, a quarter cask 
of beer, was paid for by subw ription, accord
ing to the custom of the locality, a German 
settlement : Halé, got a corrupt practice 
within the meaning of the words “treating 
a meeting of electors assembled for the pur
pose of promoting the election," in s. K»1 
of the Ontario Election Act, R. S. O. ISftt 
c. ft. He South Perth Provint ial Election— 
Ellah v. l/ontieth, 2 Elec. Cas. 144.

Unlawful treating — Snurity for costs 
—Exception to the form—C. P. /7.$. B S. C. 
e. ti, tt. 266, 2NJ, 265.—No penal action for 
■■lawful aad corrupt treating in a Dominion
election shall be commenced unless the person 
suing has given vmI and suSdeni security 
to the amount of $30 for costs. This condi
tion is a precedent one to the commencement 
of the action and is mandatory ; if not com
plied with, the »< ti'-n will be dlemlaeed on 
exception t<> the form, floor bone aie \ L ortie 
( lftUlf >. 10 Que. I». R. 345.

Voting without right — Knowledge — 
A lient — Non~retidenU.]—Actual knowledge 
on the part of n voter thill In- bus DO right 
to vote (c.p.. because an alien or non
resident I is necessary to constitute a corrupt

practice under R S. O. 1W7 c. ft, < Iflf) 
He Sooth Perth Provincial Election—Mol fm 
v. McNeill, 2 Elec. (’ns. 30.

Voting without right; — Knowledge 
Mala ment—Taking oath. |—It was charg'd 
that a person had voted at the election, 
knowing that be had no right to \"- 
reason of his not being a resident of the 
■ I- ( toral district. He knew that 1 ;
Nn- <m tin' voters' li-t. and that i> h I 
maintained there by the County Judge, n.e 
withstanding an appeal, and he believed il u
he had, and did not know that be 1 
a right to vote : -//*/</, that a corrupt p 
flee under s. 108 of the Election Act. R. S <•
1897 1 was ii"t established. I ndei
section the existence of the mala mens 
part of the voter. “ knowing that lie b;i 
right to vote," not merely his know b ! .if
facte upon ihr legal construction of i
that right depends, must lie proved. | ! 
offence floes not depend upon Ills havim: 
taken the oath : it may he proved apart from 
that ; nor does the fact that lie has taken thf 
oath, even if It he shewn in point of lav 
he untrue, neeessarily prove that the off. 
has been committed. Ilaldimaiid Cm-. I 
Elec. (’ns. 32ft, distinguished. In re I t 
Elgin Provincial Election—Hatton v. Brow r.
SI « ' I T v. S i !• Oaa i""

v. Petition to Void Election.

Affidavit — Committioner—(pent of s 
citor. |—The respondent to a petition under 
the Ontario Controverted Fleet ions Act mm. I 
to set aside or dismiss the petition ami i 
set aside the service thereof, and of the 
affidavit of bona (ides and of notice of presen 
tation. because the commissioner before whom
tb.' ifldirii wis sworn was tin 
whom the petition and affidavit were pre
pared, and by whom, as agent for the peti
tioner's solicitors, the petition was pre 
sen ted :—Held, that the commissioner " - 
not disqualified. He Lennox Provincial Ela
tion—Perry v. CarteaUen, 22 C. L. T. 4t*7. 
4 O, L R. 047. 1 O. W. R. 7.10.

Appeal Settlement of rate.] — N 
chinery lias been provided by the Ontario
Controverted Elections Act or by tb.' i:
for the acttlenient of a ease upon an ape.nl 
to the Court of Appeal from the judgn - tit 
U|H>n the trial of a petition under the Act. 
The trial Judges can give no direction as 
to the evidence to be submitted to the Court. 
Semble, that either party may treat the whole 
of the evidence taken at the trial a< h-dng 
before the Court of Appeal. In re South ()x 
ford Provincial Election McKay V. Suther
land, 23 C. L. T. 41. 5 O. !.. R. 38, 2 <> W. 
R. 2.

Application to fix day for trial
Delay—Extending time—(Iroundt — l)i*< ' • 
fioa—Appeal—Form of order.) — The peti
tion* were presented on the 4th February. 
lfttKJ ; the legislative Assembly sat from the 
10th March to the 27th June. On the 5th 
November applications were made by tie- 
petitioners to a Judge on the rota to fix dates 
for the trial of the petitions, and if neces
sary to extend the time for bringing them 
to trial. Owing to the engagements of the 
other Judgea on the rota, and the difficulty 
of immediately communicating with them. tb.
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Judge wee unable then to fii date*, and. the 
rwwmdenti not being prepared to agree t© an 
extension of time, the application» stood oxer 
Mending application» to 1h made to extend 
the time On the 11th November the peti
tioner* moved before the same lodge (one 
of the Judge* of the Court <»f Appeal > for. 
and obtained, order* extending the time for 
the commencement of the trials, upon affi
davit* shewing that the petitioners believed 
that the Court could fix days for trial suit
able to the Judges’ other engagement* : that 
bribery was extensively practised on behalf 
of the respondent* ; that the petitioners could 
prepare for trial in oue mouth ; that the re
quirements of justice rendered it necessary 
that the time for the commencement of the 
trial* should be extended; that the applica
tions were not made for delay:—Held, that 
the applications were in time to enable the 
trials to be commenced within ♦$ months from 
rhe date of the presentation of the petitions 
(excluding the time occupied by the session i 
within the meaning of sa. 47 and 4S of the 
Ontario Controverted Election* Act. and the 
failure to fix days could not lie attributed 
to the petitioners; ss. It'» and 47 of the 
Act and Rules 2ti and 27 leave the fixing 
of days in the hands of the rota Judges. It 
was not open to the respondents to complain 
of lack of diligence by the petitioners within 
the r, months, no days for trial having been 
fixed. Much of what was necessary to be 
shewn on the application* to extend the time, 
transpired in the presence of the Judge, and 
the fads were within hi* own knowledge; 
there was no reason why he should not act 
thereon. The justice of the case was in 
favour of making the orders; the Judge right
ly exercised his discretion upon sufficient 
grounds; and hi* orders should not be in
terfered with. The appropriate form of ‘he 
orders would be to extend the time for fixing 
the days of trial rather than the time for 
the commencement. In re North Norfolk 
Prorinrial l',lection, Snider v. Little—In re 
\orth Perth Prorinrial L'lection. Monteith V. 
Brtcn. 24 C. L. T. U. ti O. L. R. 5»7. 2 
Ü. W. R. 107V. 1104.

Application to substitute petitioner
—Delay in proceeding to trial—Parliament 
in /tension—Time—Necessity for respondent's 
presence at trial.]—Application was made on 
behalf of R. to be substituted a* petitioner 
again*! the respondent’s return to the House 
of Commons. The application was bast'd pri
marily on the ground that more than three 
months had elapsed since the presentation 
of the petition without the day for trial being 
fixed :—Held, dismissing the application, per 
Fraser, J., that the presence of the respon
dent at the trial being shewn to be necessary, 
the time during which Parliament was in 
session was not to lie computed, and the 
period of three month* lmd. therefore, not 
elapsed.—Per Russell, J., that the fact that 
the resiHindent’s presence at the trial was 
necessary, was n complete answer to the 
application to substitute another petitioner, 
in so far as that application was based on 
the petitioner’s assumed default in not having 
proceeded with the trial.—Townshend, J . 
dissented. He. Colehrsttr Dominion Election, 
Hrenton v. Laurence, 38 N. S. It. 232.

Change of solicitors — Itight to object 
to—Withdrawal of petition — Order for —

Evidence on Xotice of motion — publication 
—Pollution—Deposit—■Security for costs — 
Substitution of petitioner—Time for.]—The 
only person who *an complain of an order 
changing the solicitor for the petitioner in an 
election petition is the solicitor removed. An 
ordinary voter has no status to attack the 
order, and an application by such an one 
to set aside an order can be considered only 
so far as the ord r is part of a scheme to 
get rid of the petition. 2. Assuming that 
an ordinary voter is a person who can move 
against an order giving the petitioner leave 
to withdraw the petition, there was no 
irregularity in the application to withdraw in 
this case, affidavits of the financial agents 
of the candidates not being necessary unies* 
insisted on by the Judge who hears the appli- 
cation, and the notice of motion having been 
published in two newspapers in the electoral 
division. 3. It was not proved that there 
wa* collusion or that the petitioner did not 
iti good faith authorize the application ; and 
semble, if there had been collusion, the appli
cant would still have had the right to with
draw. but the Judge might have ordered that 
the deposit should remain as security upon a 
petiti< tier being substituted. 4. An applica
tion to substitute a petitioner is to be made 
at the time the motion to withdraw is made ; 
and. if not then made, and an order for with
drawal granted, the petition is out of Court 
and cannot be revived. But semble, if there 
was power to make such an order at a later 
period, it should he applied for within a 
reasonable time and full explanation of any 
delay given. Hr South Leeds Dominion 
Election—Kelly v. Taylor, 2 Elec. Cas. 1.

Charges not investigated at trial. 1 —
Excessive particulars — Witness fees.] — A 
controverted election petition contained 085 
charges and at the trial application was made 
to 8 or 10 more charges ; 225 witnesses were 
subpoenaed and paid $530. Two charges 
were proved thereupon, the respondent ad
mitted responsibility of an agent and did not 
claim protection of the statute. The Court 
declared the seat vacant ;—Held, the practice 
of heaping up excessive number of chargea 
oonld not I"- encouraged. Costs were not 
allowed for charges which failed nor for 
the supplemental charges, but the Court al
lowed the petitioner $230. as n reasonable 
apportionment of the expenses for witness 
fees. He North Norfolk Prorinrial Election 
—Snider v. Little. 4 <l. W. R. 314, 25 
C. L. T. 0. 8 O. L. R. 506.

Contested Federal Elections Act —
Name on voters’ list gives the right to net 
ns petitioner—Powers of the deputy protono
taire of the Superior Court as regards elee- 
Hon petition*- Posters of the petitioner
Omission of formalities in the let appointing 
him.]—Every person whose name is on trie 
voters’ list of a polling division which has 
been used at an election is capable of being 
a petitioner to contest the same, under the 
provisions of Federal Contested Elections 
Act. c. 7 S R. C. 1000. The defendant is 
not permitted to set up against him by way 
of preliminary objections, acts of corruption 
he may have done during the election. The 
deputy protonotaire of the Superior Court 
has ail tiie powers of the protonotaire regard
ing election petitions; hence, he may receive 
an election petition and attest the déclara-
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tion under ont h iIihi must accompany It, in 
the presence ns well ns in the absence of the 
protonotnirr. The deputy protonotaire de 
facto, under n clouded tille, tins nil the 
powers, notably the last mentioned, notwith
standing the omission of n formality (e.g„ 
the using of the protonotnire's malt in the 
Art appointing him. Roulct v. Roy, llhKl. 
3rt Que. 8. t\ Hit.

Controverted election — Allegri defer- 
tier nomination of member-fleet—Statu» of 
one nominator—Voters’ lint — Sank at eh rirtin 
Election ,4rf, as. 121, 2S5—(hiun of proof.] — 
Respondent's nomination paper was objected 
to because one of his nominators was not on 
the voters' list, and because this nominator 
had not resided in the province for at leant 
one year immediately preceding the date of 
the issue of the writ for the election:—Held. 
that the onus is on the petitioner, that 
under s 28fi above, for the purposes of 
nomination at all events, registration is not 
one of the qualifications required to consti
tute a voter, and that where the time in dis
pute as to the nominator's residence is only 
a few days, the presumption should he to 
uphold the franchise. Petition dismissed on 
this ground, trial to proceed on other grounds. 
Re Last Mountain Provincial Election, Royer 
V. . 1 nderson, 11 w. L. It. 78.

Controverted election — Preliminary
obj< 'tions — Section HI of the .let.]—The 
preliminary objections were signed by A., as 
agent for the respondent :—Held, to be good, 
as the Act does not require respondent to 
sign them. Instead of tiling a copy of these 
objections ns required by section 111, a copy 
was served on the agent of the petitioner.— 
Held, that as the statute was not compiled 
with the preliminary objections must Is* re
moved from the Court tiles. McDonald v. 
Pram , ti K L. R. HO.

Controverted election petition — An-
tin i Ml, notion of corrupt praeticen by ran- 
didate-petitioner — .Vo nceetiity for cross- 
petition , urity. |—The defendant in a con
tested provincial election case has a right to 
allege iu ins answer to the petition that the 
candidat) -petitioner was guilty of corrupt 
praetio*. without living obliged to present a 
cross-petition nor to give security nor to 
make a deposit. Walsh v. Tan try, 10 Que. 
P. It. 47.

Controverted election petition —
Charges against petitioner —- Preliminary 
objiihoiiH -Statut—Evidence.\ —Charges of 
corrupt practices against the petitioner in a 
conte-t.ition of nu election for the provincial 
legislature van not he the subject of pre
liminary objections, and, even if established, 
can not affect the petitioner's status as such, 
because the evidence in support of said cor
rupt practices is irrelevant and inadmissible. 
Walsh v. Tantcy, 10 Que. p. R. ;$2.

Controverted election petition—Do
minion t'ootrorerted Elections Art—Power of 
tingle Judge to disposof preliminary ob
jections—What are prr'iminary objections— 
Order exti nding time /or nervier of petition— 
Application aftir expiry of ten days from 
presentation of petition—Order for substitu
tional service—It. S. C. HUM, r. 7. ss. JH, 
EJ ] — Coder the Dominion Controverted

Elections Act, R. S. C. 1000 c 7. n single 
Judge of the High ' Jour! of Juatit 
Jurisdiction to hear and determine all pi 
liminary objections to a petition. Where 
order was made extending the time for 
vice of a petition under the Act and for 
substitutional service, objections that tin 
was no jurisdiction to make such order under 
the circumstances, and that, even if tie r 
were, the order made was not authorised 1 
the facts, and that substitutional ser\, 
made under it should not be deemed perse: i 

or allowed, are preUmln »rj ob
within the meaning of the Act. or it .u 
events, objections which a single Judge of tin 
High Court of Justice has power in dial 
with. Monlmaijny Dominion Election t'a», 
lô 8. C. R. 1, followed.—The time for s.-r 
vice of notice of the presentation of a peti 
tion under the Dominion Controverted 1 i 
tions Act may be extended on application 
made after the expiry of the ten day- 
allowed for such service by s. 18 of ti,. 
Act.—Such order allowing further time i- 
not had by reason of substitutional service 
being also directed in it. notwithstanding the 
words of H.-S. 2 of s. IS. Re West /M r 
borough Dominion Election, Rurnham \. 
Stratton, 17 U. L. ». 1112, 13 O. W ». \>\

Held, on appeal to the Supreme t'.mr: of 
Canada, affirming the above, that the pr -1- 
"ion in s. 18, s.-s. 2, of the Controverted 
Elections let, ». 8. ('. 11NNS c. 7. for mib-t 
tutional service of an election petition, where 
the respondent cannot be served personally, 
is not exclusive, and an order for such r 
vice on the ground that prompt personal 
service could not lie effected, as in the case 
of a_writ in civil matters, may he made under 

* 7.—ZD Id, also, that the time for service 
may lie extended, under the provisions of 
s. 18, after the period limited by that section 
has expired, (jilbert x. Rex. 38 S. <'. » 207. 
followed. Re ll’fif I’e terborough Dominion 
El'< tion, Stratton v. Rurnham, 41 S. < »
410.

Controverted election petition -Order
fixing day for trial 1m gularitj Public 
of petition in weekly newspaper—Posting up 
— New Brunswick Controverted Elections
Act. Oirens v. I pham (N.B.), ti K. |.......
354.

Controverted eleetion petition Par-
i nines Saskatchewan Controverted 1 
tions let. s. II. | -Application to have an 
election petition dismissed, particulars n • 
having been delivered ns directed: — Held. 
no power to dismiss petition at present stage 
lltld, further, that under s. 11 uf a bow Act, 
further and better particulars cannot !>•- 

•ordered. Summons discharged. Rowe x. Whit
more, 10 W. L. It. «I», 2 Mask. L. ». 82.

Controverted election petition Pre
liminary objections—Application to set aside 
— Dominion Controverted Elections Act — 
Pt en talion by agent of respondent ' ' ! 
for petitioner Filing under a. 10
Dominion Election — McDonald X. Eraser
(P.E.I.), ti E. L. It. 140.

Controverted election petition—Pre
liminary objections — Corrupt practices by 
petitioner.]—Corrupt practices in the course 
of the election by the petitioner afford no 
xalid ground of preliminary objection to an
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election petition, under the Quebec Election 
Act. 19011. H alsh v. Tan sty. 35 Que. 8. C.
89

Controverted election petition -Pre
liminary objections — Erumination of partie*_ Time — Inscription.] — In a petition to
set aside the election of n meml>er of the pro
vincial legislature, the law does not author
ise the examination of the parties upon pre
liminary objections before the Court line be
come seised of such objections upon inscrip
tion. M’cil*k V, T a nary. 10 Que. IV It. 33.

Controverted election petition -Vre- 
li mi nary objection* — Statut of petitioners 
—Evidence — l ofer*' list—Certified copy— 
Xotiee under Canada Evidenta Act — Ural 
h stimony »f petitioner* -.Votier of presenta
tion of petition and of security Clerical 
error—Copy of certifinale of registrar—Re- 
f-cipt — Service — ftepotit — Rank notea — 
l‘nu ment of coat of publication—Affidavit 
Proof that election held Heading—\ orth- 
U cat Territories Representation A et Certi
fied ropy of rotera’ list — Canada Endettée 
1,./—Xotice of presentation of petition and 

nature of security—Receipt of aeeurity. | — 
Upon the bearing of preliminary objections 
to n petition against the return of n member 
of the Dominion Parliament for the electoral 
district of Alberta, due notice having been 
given, a copy of the list of voters for n cer
tain polling subdivision returned by the re
turning officer of the electoral district to the 
clerV of the Crown in Chancery, duly certi
fied by the said clerk under his official seal, 
was put in evidence, and the petitioners 
identified their names thereon. They also 
swore that they were male British subjects, 
not Indians, of the full age of 21 years, and 
that they had resided in the North-West Ter
ritories for over twelve months, and in the 
electoral district for over three months im
mediately preceding the issue of the writ of 
election:—Held. that, in view of the provi
sions nt the North-West Territories Repre
sentation Act, R. S. c. 1 SSIl, e. 7, the evi
dence of the petitioners was admissible to 
prove their status, and that the voters’ list 
was properly proved by n certified copy, in 
spite of tlie absence in the Act referred to of 
any provision, such as is fourni in the Fran
chise Act, Pi V. <■. 14, s. If,, for certified 
copies of the list being evidence. Richelieu 
Election l ose. 21 S. C. R. 198, distinguished. 
—Th notice of the presentation of the peti
te a. handed to the petitioner Immediately 
before tile copy of the petition, referred to 
the presentation of a petition against the re
turn of the petitioner ns mvmlier for the elec
toral district of the west riding of A*siuilx>ia 
(•id. but there was attached to the |n»tition 
a certificate sigtml by and under the sen! of 
the clerk of the Court that $1,000 had been 
deposited as security for the payment of 
costs, etc., in the matter of the petition 
against his return as member for the electoral 
<b\i-T'ii of Alberta: //>/</. that the first
notice was bad, but that the certificate gave 
a notice sufficient to comply with the provi
sions of s. |u of the Controverted Elections 
Act, R. S. C. 1880 c. 0, although it was not 
signed by either the petitioners or their ad
vocate. Ottawa Election Case. 2 Ont. Elec, 
('ns. 04, referred to.—Objection was taken 
that the evidence did not shew that the se
curity was given in bills of a chartered hank :

— Held, that the evidence was sufficient, and 
that the fact that the bank was a chartered 
bank sufficiently ap|ienred from the Dominion 
statute extending its charter.—The cost of 
publishing the petition was not paid to the 
registrar nt the time that the petition was 
pri—nti'd : ll<ld. that this was no objection 
to the proceedings.— No evidence was given 
that :in> rlection bad been held or that the 
respondent b id been returned as elected :— 
Held, that no such evidence was necessary. 
Coventry Election Cast'. 2<t !.. T. X. 8. 403, 
followed Objection was taken to certain 
paragraphs f the petition, on the ground 

■
declaration that 'lie seat was vacant or the 
disqualification of the member :—Held, that 
the clauses should nevertheless not be struck 
out oil prelPhiiimry objection. Staleybridye 
Election Case. Ill I,. 'I'. N. S. • !(*>, followed. 
1{< iIberta Dominion Election, 1 W. L. It.
4Nil. f. T. !.. R. 329.

Controverted election pet'tlon—Pre
liminary objections — Status of petitioners—- 
Proof of—Reopening t ase — Trial — Time 
-- Statute — Rules of Court — Praetv c.| — 
Und. r the Manitoba Controverted Elections 
Act, U. S. M. 1902, c. 34, und as. 92 and 93 
of the King's lteivli Act, It. 8. M. 1902, «’. 
40, the Judge, at the trial of preliminary ob
jections to an election petition, may, even 
after the petitioners have closed their case, 
reopen it and allow them to put In further 
evidence to prove their status a- petitioners. 
—2. The requirement in s. 39 of the Domin
ion 1 ntr erted Elections \ . R. 8. C. 
1900, e. 7, that an election petition must he 
brought to trial within tj months from the 
time of its presentment, is not imported into 
the law governing election petitions under 
the Manitoba Controverted Elections Act, R. 
8. M. 1902. c. 34, by the language of s. 13 
of th-- latter Act. Such a provision would 
require a positive statute, as it deals with 
something more than a mere matter of prac
tice and procedure. Re Morris Provincial 
Election. 1 W. L It. 132, 233, 17 Man. L. It. 
330.

Controverted election petition— >' r-
eier — Security — Returning officer — De
posit of money furnished by strangtr.] — 
Where the defendant, elected as n member of 
the provincial legislature, accepts a copy of 
the petition to set. aside his election, instead 
of a regular service upon him. and the peti
tioner Inter abandons this mode of service, 
the fact of serving a new copy of the petition 
within the proper time does not constitute a 
new election petition ; this last service is 
valid and is not vitiated by irregularities in 
the previous proceedings.—2. In such a case 
the petitioner is not obliged to give fresh 
security upon the latter proceeding. -— 3. 
Where the petitioner has made no claim 
against the returning officer at the election, 
he is not obliged to furnish security in fa
vour of that officer.—1. It makes no diffor- 
ence whether the sum deposited with the 
clerk of the Court belongs to the petitioner 
at the time of the deposit or whether it has 
been furnished for him by a stranger, such 
money representing tor all legal purposes the 
security -squired by the statute. Crcrier v. 
Lévesque, It) Que. I*. R. 1.

Copy—Service — I mendment.]—In the 
printed copy of the petition served upon the
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respondent the concluding prayer had. by niis- 
takc uf the clerk, a pen stroke drawn through 
it : — Held, that, though the copy was not 
strictly a “true copy" of the original, yet 
as the defect was a purely formal one, and 
could not possibly have tnis'ed the respond
ent. it was not fatal, and leave to amend 
«a* given. I» n renin Bract Pro inrial 
Election- -Stewart V. flarkr, 22 V. L. T. 28tl. 
10.1* R. 268, 1 O. W. 11. 003, 2 O. W. R. 
104V

Copy- - Neglect to depoait—Loral rcgiatrar 
— Extcnaion of time — Term» — Coat».] —. 
Kleetion petitions tiled with local registrars 
under i$2 V. (2) c. <1 (O. I are received hy 
them as registrars of the Court of Appeal. 
And, although a petitioner who does not leave 
with the local registrar at the time of tiling 
the petition a copy of the petition to he sent 
to the returning officer, is in default under 
Election Rule 1 (*Ji. still the time for doing 
so i subject to Election Rule 58, enabling 
the Court or a Judge in a proper case to 
enlarge the time appointed. And where, 
through inadvertence, the solicitor for a peti
tioner had omitted to leave the copy, and 
applied without delay, the time was extended, 
and an order for the dismissal of the petition 
was discharged, upon the terms as to costs. 
lie North tirey Provincial Election—Boyd 
v. Hackay, 23 V. L. T. »«, tl U. L. R. 278,
1 O. W It. 474. 483. 2 O. W. It 231 
1131.

Coete—<*harge* which failed—Charges not 
investigated — Excessive particulars — Wit
ness fees. lie North Norfolk Provincial Elec
tion -Snider V. IAttle, 4 O. W. It. 314, 8 O. 
L. R. 5tMI.

Goats—Conduct of rcapondent.]—The re
spondent. having allowed the organisation of 
the contest to go into the hands of persons 
as to whom he could not or would not give 
any information, and having failed to shew 
that he had made any serious effort to pre
vent illegal practices, was refused any costs 
of his attendance or examination as a wit
ness, the petition being in other respects dis
miss. •* ™ i'h costs. Re l.iagar Dominion Elec
tion, C. L. T. 433, 14 Man L. R. 310.

Coete Vounucl feet — Di»burtcmenti.]—• 
The fee of an advocate or counsel upon the 
trial of a controverted election petition is not 
to exceed the amount provided by 54 & 55 V. 
C. 20. -. 15 (!>.).—2. The fee allowed by 
this section does not include disbursements 
in the cause nor the costs of preliminary 
proceedings. Bvrgeroa v. Brunet, 5 Que. I». 
R. 434.

Grose petition — Security for coe/e. 1 —- 
Vnder s. 13 of the Controverted Elections 
Act, R. 8. O. 1887, c. 10, security for costs 
is reuu,,-ed only in the <-ase of the original 
or pri idjial petition, and not in that of a 
cross- /etition. Re Kingaton Provincial Elec
tion \ analatine v. Ilarty, 14 C. L T. 420,
2 Elec. Cas. 10.

Death of petitioner—Appointment of 
onbetituted netuionor Rival appllootlona \ 
—The petitioner having died, the Court was 
moved on behalf of two persons each desir
ing to be substituted in his place, one being 
a person qualified to vote at the election, R.,

and the other the unsuccessful candidate, it. 
It was disclosed by the affidavits that If. was 
actively interested in securing the return of 
the respondent at the election, that he wa
tt member of one of his committees, and that 
he was associated with leading members of 
the political party with which the respond
ent was identified :—Held, that, ns If u 
not, for these reasons, a f rson by whom the 
inquiry under the petition was likely to lie 
prosecuted without partiality and with elect, 
his application, although prior in point of 
time, should not be "ranted, and that the 
interests of the electors concerned in the 
prosecution of the petition would !»-• better 
served by the appoint men* of B.—Held, fur
ther, Fraser. J dissent.ng on this point, 
that the appointment of B. should not he 
refused on grounds which would not haw 
been available against him if he had been 
the original petitioner. In re Pit tou Dorn,» 
ion Eleetion—Murray v. McDonald. IIS V 
8. R. 242.

Delay for l ringing counter-petition
Delay expiring on a Sunday.]—lit 1,1. 
when the last of fifteen days for filing and 
serving a cross-petition in a contested • lec
tion (Dora.) case is a Sunday, the filing and 
service may Ik- legally effected on the follow- 
ing day. (21 An allegation of undue in
fluence in an election petition may he made 
in general words, the party charged having 
the right to ask for particulars. Rillrau v. 
Trite. and price V. Power (1900), 3(i Qu •. 
8. C 13.

Deposit- laauc of U’rit—Clerk or deputy 
clerk — Bank notra. | — A petition under 
the Controverted Elections Ordinance (V. n 
1888, c. 5), was hied with the clerk of the 
Court at Calgary under s. 3, he being the 
clerk whose office was nearest to the rc-i 
dence of the returning officer, and afterwards 
forwarded to the deputy vlerk at Edmonton. 
The deposit of $500 required by s. 5 was n ude 
with the deputy clerk, who thereupon issued 
the writ of summons under s. 7 :—Held, that 
the deputy clerk was, by virtue of s. :t of 
Ordinance 10 of 1801-2, the prop, r person 
to receive the deposit and issue the writ -»f 
summons. The deposit v as made in notes of 
a chartered bank .—Held, that a payment or 
deposit of a sum of money required by statute 
need not, in the absence of express provision, 
be made in gold or legal tender : and 'hat. 
therefore, the de|K>sit was sufficient. I" re 
St. Albert Provincial Election, prince \ Mal
oney, 2 T. L. it. 173.

Deposit—Payment out — petition aban
doned In-fore service—(Rounds of abandon
ment—Affidavits denying collusion. Re HV*f 
Welling!jn Provincial Election- -Pattcraon v. 
Tucker, 1 O. W. It. tKfl*.

Deposit -Rival claimants — f ue Re 
North Waterloo Election, 1 O. W. U. 8<t.

Deposit of copy — Preliminary ohiy- 
fioMS.]—Where a copy of an election petit! n 
was not left with the profhonotnrv when the 
petition was filed, and. when deposited later, 
the forty days within which the petition had 
to be filed had expired :—Held, Gwynne, J., 
dissenting, that the petition was properly 
dismissed on preliminary objections (8 It C. 
R. 115, 21 O. L. T. 252). lAwr Election
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Case, 20 8. C. R. 1, followed. Per Gwynne, 
J. The Supreme Court is competent to over
rule a judgment of the Court differently con
stituted. if it clearly appears to be erroneous. 
Uv Burrord Dominion Election, 22 C. I,. T. 
10. 31 8 C. It. 4M).

Discovery— Examination for — Particu
lars. j—Section IS of the Controverted Flec
tion- Ordinance. C O. ISOS. c. 4. provide* 
as follow* : "Th- <nid petition and nil pro
ceedings thereunder shall be deemed to be a 
cause in the Court in which the «aid petition 
is filed, and all the provisions of the Judica
ture Ordinance, in eo far as tl y are npplie- 
able and no' inconsistent with the provi
sion* of this Ordinance, shall be applicable to 
such petition and proceeding*: "—Held, that 
the Divisions of the Judicature Ordinance 
respecting examinations for discovery come 
within the above section. —2. That where par
ticulars of the charges had been ordered the 
examination could not be compelled until af
ter the delivery of the particulars, f.eblanc 
V. Moloney, fi T. I,. R 341.

Dominion Controverted Election*
Act- Preliminary objection* — Petition pre
sented too late— \ pplieatinn to extend time 
—Jurisdiction—It. S. C. 190l>. <\ 7. 5. 12,
IS. N7.1—The petition was delivered to the 
registrar not at I'i- office, but "t hi- reel 
denee, after office hours, on the last day upon 
which, according to s. 12 of the Dominion 
Controverted Elections Act, it could be filed. 
—Held. that the petition was presented too 
late. The Sorth Bruce Case (1801*. 27 C. 
L. J. MIS. distinguished. The Court has no 
power to extend the time for presenting a 
p« Mtion after the expiration of the lime for 
pi enting it prescribed by the Act has 
elapsed, and to such a case *. H7 of the Act 
has no application. The principle of the 
Glengarry Cute < 1S SM. 14 S. C. R. 488, ap
plied and followed, lie Worth P>rth Domin
ion Election—Money v. Rankin (1909), 18 
O. I* R. 11*11. 13 O. W. R. 087.

Evidence — /fcfnrn.1—In n controverted 
election petition it is not necessary that proof 
should lie given mat the respondent has been 
returned a« member. Leblanc v. Maloney, fi 
T. I, R. 402.

Examination of roepomlent for dis
covery Inquiry into corrupt pra< tier* com
mitted at former election — Scope of — 
Lengthy r#o mi notion — Dimr*tion—Adjourn
ment — f'on fin notion. 1—Corrupt practices 
said to have been committed by the respond
ent to a controverted election petltb-n at n 
former election on the petition against which 
he was d vela ml to have been duly elected, 
cannot, as such and as committed with re
ference to that election, be enquired into 
for the purpose of invalidating the election 
in question. Therefore, the petitioner has no 
right, upon the examination of the respond
ent for discovery, to make a general enquiry 
into such corrupt practices, unless it can be 
shewn that they are in some way connected 
with and are mill operative upon the election 
in question. Where a question was asked 
with reference to a discussion between the 
respondent and another person before the pre
vious elect ion, coupled with a statemer ' that 
the discussion alleged was allowed to have 
been renewed at the election in question :—

Held, that the question should be answered. 
If an examination for discovery is not con
ducted with discretion or becomes oppres
sive, the <’ourt is empowered to declan- that 
It shall he closed. Where the examination 
was continued until late at night, when the 
examiner became exhausted and was unable 
to proceed further with it:—Held, that the 
respondent mn*f attend for further examina
tion. Re Worth York Provincial Election— 
Kennedy v. Dari». 24 C. L. T. 11, tl O. L. R. 
714. 2 0. W. R. 11*50.

Extending: time for trial -Cross-peti
tion. 10 Worth Xorfolk Provincial Election,
2 O. W. R non.

Extending time for trial — Order» 
—Discretion—Practice.]—While there Is n»»- 
thing t" prevent a petitioner from making 
an application to fix the time and place of 
trial, he cannot he said to he in default for 
not having done so. The obligation and in
itiation in that respect are cn«t upon the 
rota Judges, the only penalty (if so called) 
upon the petitioner Wing that, if three 
months elapse after the presentation of the 
petition until the day for the trial being 
fixed, any elector may. on application, he 
substituted for the petitioner. »n proper terms. 
And where the Judges' other engagements 
are such ns to make it difficult for them 
to try the petition, an application to extend 
the time for proceeding to trial will he 
granted almost as a matter of course. In re. 
Centre Bruce Provincial Election—Stewart 
v. Clark. 24 C. L T. 82, 7 O. I* It. 28. 1 O. 
W. R. 506. 2 O W. R. 1091.

Jurisdiction of Superior Court and of
its Judges in the province of Quebec, with 
reference to Dominion Controverted Flection 
Act to ho the same as if such petition were 
an ordinary cause within their jurisdiction, 
therefore no Judge can make an order in a 
Dominion contre :erted election case, "n the 
nature of an order in chambers, outside of 
the ehef-lieu of the district In which case is 
pending, lienee, an onler made by a Judge 
at Know I ton to enlarge the delay to serve 
an election petition addressed to the Court 
and presented therein in the district of Red- 
ford. of which the c'.,ef-lieu is Sweetsburg, is 
null and void.—The Superior Court, sitting 
ns an election Court, has the power to de
clare an order, made by one of its Judges, 
null and void. Robinson v. Fisher—Brome 
Election Cane M9O0>, 37 Que. S. C. 19

Limit of time for trial —Incorporation 
by reference of provision of Dominion Act— 
Rules of Court- Practice or proei-dure. Re 
Morris Provincial Election (Man.), 7 W. L. 
R. 132.

Misdescription of electoral district—
Surplusage — .4mcndmmt.) — The petition 
and other papers in an election case were 
bended in the proper Court and purported to 
be under the Ontario Controverted Flections 
Act. as |i, " the election of a men,her of the 
Legislative Assembly for the Province of On
tario for the electoral district of Lincoln and 
Niagara, holden on the 22nd and 29th days 
of May. 1902." No such provincial electoral 
districts ns Lincoln and Niagara existed, but 
there was au electoral district of Lincoln, 
being the district intended:—Held, that the
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misdescription whs not fatal : that the addi
tional words might be treated as surplusage 
mid struck out. leave living given to the peti
tioner to make Mich amendment. Re Lin
coln Provincial Election—McKinnon v. Jr*- 
«op. 22 c. Ia T. :v;2. 4 O. L. R. 45tl. 1 O. W. 
R. 504.

N. B. Controverted Election Act
• . .s'.. <•. J0. ». si Ori/fr firing trial—lv- 
naulanty—Publication of petition in weekly 
ncutpapir -Potting up petition.}—An order 
ha* been made fixing day of trial of this elec
tion petition: —Bald, order made improvi
dent ly as petition had not been published. 
Publication in weekly newspnper not suffi- 
cient. No daily paper was published in the 
county. The petition had not been posted in 
the court house or at the registry office as 
provided by *. SJ atiove. Owen* v. I'pham. 
« K L. R RM.

Order for examination of respon
dent - l-’h-etion Judges assigned before order 
acted on Jurisdiction thereafter Halifax 
Election- Hi thcrington v. Rocha, 2 E. L. R.

Particulars Iffidavit of verification — 
Service — Yague.neta of particular»—Objec
tion on appeal.] — In proceedings under the 
(’ontroverted Election* Act. R S. t ». c. 11, 
it is sufficient to attach an affidavit cf verifi
cation to the particulars filed, without serving 
it on the respondent.—2. It is too late on 
appeal from the judgment on an election 
petition to object to the insufficiency by vague- 
ne>s of the particulars. Re Xortk Waterloo 
Provincial Election -Shoemaker v. Laekner, 
2 Klee. l’a*. 76.

Particulars —Extration of time—Appeal 
—Stay of proceeding» — Appeal book» — 
Coat*. |—t’ndcr the provisions of s. 18 of the 
l’ontroverted Elections Ordinance and Rule 
548 of the Judicature Ordinance, the Judge 
has jurisdiction to extend the time for apply
ing for particulars even after the time limited 
by s. 11 of the former Ordinance has elapsed. 
Proceedings stayed pending appeal, time for 
applying for particulars enlarged, typewritten 
instead of printed appeal hooks allowed, and 
costs directed to abide result of appeal Re 
Honff Election -Rrett V. Sifton (No. 8). 4 
T. L R. 263

Particulars Scrutiny — Supplementary 
particular»—(/entrai Rule* '20, 21—Invalid 
rote»—Transfer certificate» obtain) <1 without 
rt nuent |—The word “ particulars ” in Rule 
24 of the General Rules respecting the trial 
of election petitions means particulars of 
“ votes intended to be objected to," tills liv
ing the language in Rule 20, and is not con
fined to further details of particulars already 
given.—Where for the purpose of a scrutiny 
the respondent had filed and served particu
lars of votes objected to by him. and the 
scrutiny had been begun but not completed, 
be was allowed (upon terms) to add new 
particulars of other votes objected to. — 
Semble, that the votes of persons who voted 
on transfer certificates obtained from the re
turning officer without any personal or writ
ten request were invalid. Re Port Arthur and 
Rainy River Provincial Election (No. 2). 
Prut on v. Kennedy. 12 O L R. .108. 8 () 
W. R. 419.

Peremption — Statu*- — Rétroactivité
—The statute l Edw. VII. c. 7 <Q.», 
seated to on the 28th March. 1901. has. r<m> 
actively, the effect of peTempting all election 
petitions in which the Instructions an m. 
has not been commenced within the thr-- 
months which follow the publication in 1 
Official (iazrttc of Quebec of the election ■ 
the rcs|Kindent. Stc. Marie v. Perrault 
Que V. R. 159.

Petition — Copy — Service — .1 n 
tion stated a* holden on “eighth" |W 
polling day on "seventh." |—Rule In sli 
cause why an election petition should iv-t 
soi aside. In île copy served In th< 
the date of holding the election 
omitted. Order made amending the titi. 
otherwise Rule dismissed. The election 
holden between the dale when -tin- sheriff -< 
directed to open his Court and the dn»<- 
when he makes his declaration and return. 
In re (Jut en* Provincial Elation. 7 E. I. 
R. 329.

Petition to void election A prelimin
ary objection to an election petition clnimi- 
that the petitioner was not n person entit 
to vote at the election should not be dis
missed where the respondent to the petition 
is entitled to give evidence as to the stains 
of the petitioner. Quebec IVcst Election 
('ate, Price v. .Seville. Power v. Price ( 1 * M it » >. 
42 8. (’. It. 140.—-Where respondent nil- 
by cross-pet if ion that the defeated candidat- 
personally and by agents “committed a- - 
and the offence of undue influence," held. 
that these facts could he obtained by a de
mand fur particulars; a preliminary oh. 
lion was properly dismissed. Ibid.

Petitioner Affidavit of — Lack of in- 
formation — Preliminary objection Re- 
et ipt for deposit—Error.]—The total absence 
or lack of information of the petitioner 
necessary to enable him to make the affida
vit required in support of an election petition 
under the Dominion Controverted Elections 
Act, affords no ground of preliminary objec
tion to such a petition. The receipt of the 
clerk of the Court for the deposit inn- • n- 
the security required on the presentation of 
an election petition is sufficient if it state 
that a deposit of $1,000 has been mad", 
though it should go on to give an erroneous 
description of the bills of which that sum 
consisted. Pleau v. Ame», 28 Que. S. C. 54.7

Petitioner — Information a* / > fu t* 
alleged ira petition — Examination of infor
mant» — Solii itors.] — Where the petitioner 
in a controverted federal election petition 
declares that he docs not know except by 
hearsay the facts which lie lias alleged in Id* 
petition, the respondent will not lie allowed 
to interrogate by way of preliminary exam
ination the persons who have given such in
formation to tlie petitioner, nor the petition
er’s advocates upon the record. Darlington 
v. nailery, 7 Que. P. R. 329.

Petitioner - Status — Corrupt pra< tier* 
—Rit/ht to vote — Preliminary objections — 
Dominion Election .lei — Interrogatories 
Failure to cinutrer.]—-Corrupt practices com
mitted by a petitioner who contests a federal 
election do not deprive him ipso facto of his 
right to vote at such election, nor of his
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right to b* petitioner, except in the cases pro
vided fur li.v hh. h and It <>f '«3 & *V4 ' <• 12. 
Consequently, the disqualification resulting 
from practices other than those enumerat'd in 
h> H ami 9 cannot In* pleaded by way of 
preliminary objection, Aliter. in the case of 
a provincial election.—2. Section 113 of the 
Dominion Election Act of 1900 should he
strictly interpreted and hhould not ...... . tided
by analogy.—3. In the case of a petition to 
et aside an election the opposite party can

not be interrogated aur /ait* et ariieUa, ami 
if the party docs not obey tin- order to answer 
such interrogatories, they will not be taken 
as affirmatively answered upon a motion to 
that effect, Poiritr \. Lay, 4 Que. I*. II. 23.

Preliminary objections Affidavit of 
petitioners - Intituling — Receipt—Clerical 
error l{> Qu* Appelle Dominion Election (X. 
W.T.t, 1 W I* It. 499.

Preliminary objections — Answer — 
Qurlne Controvert! d Hint ion* Aft.]—The 
Quebec Controverted Elections Act makes no 
provision for the mnkinc and filing of an 
answer to the preliminary objections, and if 
an answer be filed It will be struck out on 
motion. Dyer v. McCorkiU, 7 Que. V. R. 197.

Preliminary objections — Appeal — 
Stay of trial.)—Where the respondent to n 
Dominion election petition has uppenhsl to 
the Supreme Court of Canada from a judg
ment overruling his preliminary objections, 
the Superior Court cannot, a-, long as the 
appeal has not been decided, fix a day for 
trial on the merits, but the Court must stay 
the proceedings and postpone the trial of the 
petition. Bergeron v. Brunet, 5 Que. I'. R. 
159.

Preliminary objections - 1 ppeal —
Trial of petition — Unurd — Copica of docu
ment*— Practice.]—The statute permitting, 
on the one part, an appeal from decisions 
upon preliminary objections, anil foi that 
purpose the l; ^mission <-f the record to the 
higher Court, and prescribing, on the other 
baud, that the appeal shall not hare the 
effect of staying the proceedings n*>r dejay 
the trial of the petition, without at the same 
time prescribing a method of supplying the 
absence of tin -cord transmitted ; the Court 
which is to try the petition must, ex neceaai- 
tate r< I, in order to give effect to the statute, 
........ with the trial, pending such an ap
peal, upon certified copie» of the essential 
documents contained in the record. Bergeron 
V. Brunet. 27 Que. 8. C. 880.

Preliminary objection» — Charges 
against returning officer — Misconduct - 
Corrupt practices—Common law of 1‘arlia- 
meiit. Hi Liagar Dominion Elrction, He Sel
kirk Dominion Election, He Brandon Domin
ion Election, H>‘ portayt la Prairie Domin
ion Election <.\lau.), 3 W. L. R. 298.

Preliminary objections -— Disposal of 
—Status of petitioners—Time limit for trial 
—incorporation by reference of provision of 
Dominion Act- Rules of Court—Practice or 
procedure. He Morri* Provincial Election 
(Man. i, 7 W. I* It. 233.

Preliminary objections ■— Dominion 
Controverted Election» Act, H. S. C. c. 9,

». 2 (/> and ». 7—Corrupt practice»—Heturn- 
ing officer a* party rexpondent to petition— 
Certainty in pleading.]—Hearing <<f prelim
inary objections to election petitions against■
ing officers. Each petition alleged, among 
other thing'-, that the returning officer, act
ing in collusion with the elected member, un
lawfully established different (Hilling divisions 
from those arranged by the provincial auth
orities for provincial elections ; that, Instead 
of supplying the deputy returning officers 
with the copies of voters’ lists received from 
the clerk of the Crown in Chancery, lie made 
changes and erasures therein ami removed 
therefrom the names of many persons en
titled to vote, and so prevented such electors 
from voting at the election; that lie had 
given copies of the voters’ lists so improperly 
made out to hia co-respondent and refrained 
from furnishing such copies to the opposing 
candidate, and concealed these matters en
tirely from the latter, and that nil this had 
been done in furtherance of a design pre
viously arranged between the respondents to 
embarrass and hinder those opposed to the 
election of the elected merot-er : also that 
the returning officer had signed a large 
number of certificates in blank to enable 
voters to vote at polling places for which 
their names did not appear; and that the 
respondents had, in these and other ways, 
conspired to impede and interfere with the 
free exercise of the franchise of many voters : 
—Ht Id. that th*- act - complained of might 
constitute corrupt practices within the mean
ing of s.-s. (fi and s. 2 of the Dominion 
< ’«introverted Elections Act. R. S. (’. c. 9, 
for. although they were not so declared by 
the Dominion Election* Act. or by an.,- other 
Act of the Parliament of Canada, yet they 
were infractions of subsequent statutory pro
vision* ns to the conduct of elections, and 
migh tmount to corrupt practh • - w i’l In
the common law of Parliament, ns they might 
Ik- of such extent that the t-onsi ituency 
had not had a fair and free opportunity of 
electing the candidate whom the majority 
might prefer, this ln-ine the test applied by 
Ixml Coleridge. C.J., in Woodward v. Sar- 
aona. I,. R. 10 C. I*, at p. 743, end therefore 
the paragraphs of the petition setting forth 
such acts should not be struck out on pre
liminary objections.—2. The conduct of the 
returning officer in connection with the elec
tion being complained of. he was properly 
joined as a respondent under s. 7 of the Act. 
—3. An allegation in the petition that the 
returning officer, with the knowledge and con
sent of the elected member, iu many ways 
Improperly aided in the election of the lat
ter. is too vague and should lie struck out. 
He l.iagar Dominion Election, He Selkirk 
Dominion election. He Brandon Dominion 
Election, He Portage la Prairie Dominion 
Election. 3 W. L. R. 298, 19 Man. L. It. 249.

Preliminary objections- -Engliah rule» 
—Copy of petition — When to be filed.] — 
In order to have due presentation of an elec
tion petition under the Dominion Controverted 
Elections Act, R. S. C. c. 9. s. 0. a petitioner 
must, lit the same time that he files his peti
tion. leave with the clerk of the Court a copy 
of the petition to be sent to the returning 
officer In re Burrard Dominion Election— 
Ducal v. Maxwell, 21 C. L- T. 232, 8 B. C. R. 
65.
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Preliminary objection» - Leave to

supply new evidence after conclusion of hear
ing--Proof of statu» of petitioner- Produc
tion of voters' liât. Re \ mkon Dominion 
Election—tirant \. Thom/man (Y.T.), 2 W. 
L K. 13(1. 43ft.

Preliminary objection» — Motion to 
ttrike out—Appial -Fifing time for trial. \ 
—Preliminary objections to an election peti
tion having, on summon» to strike them out 
or otherwise dispose of them, been struck out, 
on the ground that they were not tiled in 
time, inasmuch ns they were tiled after office 
hours on the lust day limiting fur tiling, and 
an appeal from the order to the Supreme 
Court of Canada being pending:—Held, that, 
inasmuch as the preliminary objections had 
not been considered upon their merits, and 
one of the objections if sustained would 
finally dispos,, of the petition, the Court 
»huuId not lix a time for the trial of the 
petition. In re H'rit Aaiiniboia Dominion 
Election—McDougall v. Davin, 2 T. L. R. 
417

Preliminary objection» — Order a» to
—Jurisdiction of .fudge at Chamber«—Rule» 
of Court—Practice.]—The words of O. 3ft of 
the Rules of the Supreme Court made under 
the Dominion Controverted Elections Act, and 
the table of Chambers work indicating the 
order in which each Judge shall sit and the 
period of time during which he shall take the 
duties assigned, etc., fulfil the provisions of 
the Dominion Act of 1887, c. 7, ». 2, and 
there being both a practice a* to the order 
of business and an arrangement of the order 
of business, a Judge sitting at Chambers ha» 
jurisdiction to make an order setting down 
preliminary objection» to an election petition 
to In* heard before one of the Judge» of "the 
Supreme Court. It ia not necessary in Nova 
Scotia that there should be a rota before such 
an application can be beard, the English 
practice in that particular being different, ami 
depending upon the wording of the English 
Act applicable in such cases. The words 
' order,' "duties," and "arrange," as used 
in the Dominion Controverted Elections Act., 
are not used us conferring jurisdiction. In 
re t umbcrland Dominion Election—Ripley v. 
Logan, 37 N. K. R. 34b.

Preliminary objection»- -Particular» — 
Examination of petitioner.)—A respondent to 
a controverted election petition under the 
Quebec Act has no right to examine the peti
tioner before filing particulars of preliminary 
objections. 2. The respondent will be ordered 
to declare the names of agent» and friends 
of the defeated candidate who have committed 
in regard to the petitioner, and of those in 
regard to whom the petitioner ha* committed, 
act» of corruption, corrupt practices, ami 
election frauds, mentioned in the preliminary 
objections, with the places and dates, and 
describing the acts committed, and in what 
they consist. Uirons v. Bergevin, ft Que. 
1*. B. 45.

Preliminary objection» — petition in
tituled in the matter of the eleetion of “a 
member"—ID turn of tico member»—Affidavit 
—Security — .4 mendment. | — A writ was 
issued for the return of two mem Iters to the 
House of Commons for the electoral district 
of Queens, in the province of Prince Edward

Island. The returning officer returned i 
members as elected —lleld. that a contra 
verted election petition against one of tie 
members, intituled “ In the matter of tie 
election of a member," etc., was a nullity, 
and the affidavit and security accompanying 
the petition being also so Intituled, there w;,» 
no power to amend ; and preliminary ohj* «-. 
lions were sustained. ID (Jueenn fount y Ihr 
minion Election—Burke v. McLean, 2ft (' 
L. T. 46.

Preliminary objection» Prejudice.] — 
In preliminary objections, and a fortiori in 
those made to a petition against an election, 
there is no necessity to specifically allege 
prejudice. Sweeney v. Lovell, 3 Q I* I:

Preliminary objection» — Security 
Deposit of current money of Canada Proof
—Affidavit verifying petition—No   -sity
for—Rule» of Court—Manitoba Controverted 
Elections Act—Power of Judges to make 
rule» requiring affidavit—Practice and pro
cedure—Statutes — Headings to groups of 
sections—Evidence of furnishing security 
No necessity for service on respondent — 
Receipt—Scrutiny—Seat claimed on behalf 
of candidate at election—Status of petition 
era—Proof of—Voters' lista — Preparation 
and revision—List» actually used by deputy 
returning officers—Presumption — Failure t-> 
negative disqualification — Leave to supple
ment evidence. Rc Morri» Provincial Elec
tion (Man ), « W. L. It. 742.

Preliminary objection» — Several
cause» of complaint—Vo return—Illegal </< 
po»it—Partie» to petition.]—A petition under 
the Dominion Controverted Elections Act, It. 
S. C. c. D, alleged that T., a respondent who 
had obtained a majority of the votes at the 
election, was not properly nominated, and 
claimed the seat for his opponent ; and tluv, 
if it should be held that T. was duly elected, 
his election should be set aside for corrupt 
acts by himself and agents :—Held, that T. 
was properly made a respondent to such peti
tion, which was properly framed under ft 
'n* the Dominion Controverted Elections Act. 
Judgment of Street, J„ 21 C. L. T US*. 
afVrmed. Re H'rif Durham fhiminion Elec
tion —Burnham v. Thornton and Bingham. 
21 C L. T. 365, 31 8. C. R. 314.

Prei’mlnmry objection» — Several
cause» of complaint — So return — Undue 
return — Corrupt practice».] — An election

tition wt'tt divided into two parts ; the first
ing based ipon the alleged invalidity of T.'s 

nomination, . <l the relief prayed with n tard
to that was t8.it B., the other candidate, 
should be returned ns elected, or that then* 
should be a new election : and the second 
part being in the alternative, in case the 
Court should think T. should have been re
turned, that he should be declared to be dis
qualified by reason of corrupt practices. T 
received a majority of the >tes, hut the r< 
turning officer made a special return of tin- 
fact ■ and the fact» and the return of " im 
member elected,” on account of the suppose! 
invalidity of T '» nomination. The returning 
officer was made a res|»ondcnt to the petition 
—Held, upon preliminary objection i" tin- 
petition, that, as a petition must, by tlatuh. 
be filed within a certain number of days after



1621 ELECTIONS. 1622

the election, and not after the return, that the 
two distinct set* of allegation* and prayer» 
for relief were properly included in the one 
petition. He H>»< Durham Dominion Elec
tion—Burnham v. Thornton and Binoham, 
21 C. L. T. It».

Preliminary objection* — Status of 
petitioner — Corrupt artt—Evidence—Domi
nion Election» Act, 1900, ». US.] — Section 
113 of the Dominion Election* Act, 1900, pro 
vide*- tlmt any person hiring a conveyance for 
a candidate at an election or his agent, for 
the purpose of conveying any voter to or from 
n polling place ►hall, ipso facto, be disquali
fied from voting at such election:—Held, that 
the right of an elector to present a petition 
against the return of a candidate at an elec
tion may be questioned, by a preliminary 
objection, on the ground that he is disqualified 

I I, tnd that on the he iring of the 
preliminary objection evidence may be given 
of the corrupt acts which caused such dis
qualification. 1 teauhamois Election Case, 31 
8. It. 447, distinguished.—Held, also, that 
though, unless the commission of the corrupt 
acts charged is admitted, it must be judicially 
established, such admission or judicial deter
mination does not take effect merely from the 
time at which it is made, but relates back to 
the commission of the acts. Re Cumberland 
Dominion Election, Logan v. Ripley; In re 
Diet on Dominion Election, McDonald x. Bell; 
hi i. S'orth Cap* Hr'ton nn'I i i torso / /■ « 
Don, McKenzie v. Cannon, 25 C. L. T. 134, 
30 8. C. R. 542.

Preliminary objections — Statu» of 
petitioner—Corrupt practice» by — "otcr— 
Discovery—Fait» et article».] — In contesting 
a Dominion election, the fact that the peti
tioner has been guilty of electoral corruption, 
other than that mentioned in art. 113 of the 
Dominion Elections Act, does not make him 
incapable of contesting the election, such cor
ruption not taking away from him ipso facto 
his right to vote at the election- 2. The 
Controverted Elections Act not having auth
orized the administration to the parties of 
interrogatories sur faites et articles, the de
fault of the petitioner to answer such inter- 
rogitoriee la no evidence against him. 
Poirier v Loy, 11» Que. 8. C. 488, 4 Que. 
P. tt. 412.

Preliminary objections — Status of
petitioner—Evidence — Premature service— 
Return of mrmber.l—On the hearing of pre
liminary objections to an election petition the 
status of the petitioner tuny be established by 
oral evidence not objected to by the respon
dent.—A petition alleging "an undue elec
tion ” or *• undue return " of a candidate at 
an election for the House of Commons can
not be presented and served before the candi
date has been declared elected by the 
returning officer; (iirouard and Idington, JJ„ 
dissenting—Judgment of Craig, J.. 2 XV. I>. 
H. 130, 435, reversed. Yukon Election Case, 
Urant V. Thompson, 37 8. C. It. 41)5.

Preliminary objections - Status of 
petitioner—Evidence—Voters’ list — Certi
fied copy—Notice under Canada Evidence 
Act—Oral testimony of petitioners—Notice of 
presentation of petition and of security — 
Clerical error—Copy of certificate of regis
trar—Receipt—Service — Deposit — Bank

notes—Payment of cost of publication of 
petition—Credit—Affidavit verifying petition 
—Proof that election held — Illegal acts of 
enumerators and deputy returning officers. 
R> Alberta Dominion Election (N.W.T.), 
1 W. I* R. 48»».

Preliminary objection* — Status of 
petitioner —• Particulars — Corrupt prac
tices.]- A respondent to an eleetion petition 
must, if he alleges that the petitioner’s name 
is not lawfully upon the list of electors, point 
out the nature of the illegality charged. 2. 
The respondent will be ordered to give par
ticulars ..f the corrupt practices of which he 
alleges that the petitioner has been guilty 
and the expenses which he has incurred and 
the electors whom he has treated. 3. He 
will also be ordered to give particulars of 
the conspiracies of which he accuses the 
petitioner, the payments and promises of 
money or rewards which be alleges the lat
ter has made, and the particular circum
stances of each offence. Stc. Marie V. Per
rault, 5 Que. P. R. 430.

Preliminary objections - Status of 
petition—Proof of—Copy of voters' list certi
fied by Clerk of the Crown in Chancery — 
Notice-—-Canada Evidence Act—Petition tiled 
before return — Form of petition—Affidavit. 
Re Yukon Dominion Election — tirant v. 
Thompson (Y.T.), 2 W. L. R. 130, 435.

Preliminary objections - Status of
petitioner—Proof of—Notice of hearing of 
preliminary exception»—Procedure on hear
ing—Partit ulars—Quebec Controverted Elec
tions .4cl.j—The allegation that the deposit 
required by law had not been made by the 
petitioner, and that the latter was only a 
prête-nom, are not good grounds of prelim
inary exception. If the respondent denies 
that the petitioner is a British subject and 
entitled to vote, it is for the petitioner to 
prove his qualification a* a voter and his 
status to contest the election. The production 
of the original voters’ list which was used 
at the poll or of a copy duly certified by the 
officer who has charge of the original, is the 
best proof of the status of the petitioner ; 
and if the latter lias voted at the election 
without objection on the part of any one, 
his status as an elector cannot be questioned. 
The production of a certificate of baptism 
setting out the date of the birth of the peti
tioner and the domicil of his father and 
moi her in the province of Quebec at that 
time, although the baptism took place more 
than 24 years after such birth, is sufficient 
proof that the petitioner is n British sub
ject : and the burden of proof is on the 
respondent to prove that the petitioner, al
though baptized in the province, was born 
in a foreign country. The law being silent 
as to the form • proceedings to be followed 
on a hearing of preliminary exceptions, the 
notes of evidence may be taken by a 
stenographer appointed by the Judges, and 
the witnesses may be sworn by the clerk of 
the Court (député protonota ire of the Su
perior Court i iu the presence of the Judge ; 
this procedure is conformable to the spirit of 
the law as set forth in ss. 473 and 500 of the 
Controverted Elections Act of the province 
of Quebec. To prove that an election has 
been held, it is not necessary to produce the 
writ nor the proclamation and cnuiiniss'on of
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tin returning officer. but thrw facts maj !.. 
established tiy urn I testimony: ». filft, Que
bec < \-ntr -verted Ehctlone Act. Tbl» Ait 
and thr liuli-h of practice under it do not 
contain any direction ns to the Ivntth «f 
the notice to be given of tin- hearing, having 
it to the .Indue to give it, nt his discretion, 
on the application of one of the parties, as 
he may deem convenient in the common n- 
tercet of the parties and the public; mid the 

1
an not consistent with the rules of practice 
gov.-ining election 1» -tition* in the province 
of Quebec. The Judge may, without preju
dice to the parties, fix a day for the hear
ing nt the name time that be grants an appli
cation of the resjiondent for particular», pro
viding he limit such hearing to facts for 
which particular- are not demanded and of 
which proof can he made by the production 
of public and official documenta, and adjourn 
the hearing on the other facts until after 
soi h particulars are furnishtd. It i- not 
necessary to give publie notice of the day 
fixed for the hearing, the only public notice 
required by the law living that of the dis
continuance of the iietitlon on abandonment 
of the molestation. He Hrume Provincial 
A.’/rctioa—It per v. McCorkill, 2») Que. S. V. 
388.

Preliminary objections — Slatys 1/
petitioner—I‘roof of — I of» r*' lût—Franchise 
le#, 1898 I On ih- trial of the preliminary 

objection to an election petition, tiled under 
the Dominion Controverted Election» Act. 
that the |ietitioner* wen- not per*on» en
titled to vote at the election in queetlon, it 

si net the paeerog 11 tins 
Franchise Act, 1808, and the Itominion 
Elections Act. 1!MMl. to prove that the name* 
of the petitioner* were on the list of voter» 
which was actually used by the deputy re- 
tumlng officer at the particular polling 
division ; but it will be sufficient to shew 
that 1 heir names were on tin- original list 
transmitted under ». ]tt of the Franchise 
Act. 18!IN. by the custodian tben-of. after 
final revision, to the (3--rk of the Crown in 
Chancery, as this I» declared by s.-s. 2 of 
». hi to be “ the original and legal list of 
voter* for the polling division for which the 
list of which it is a copy was prepared and 
under s. 10 of the same Act this list may 
he proved by the production of a copy 
autheiitiratid by the ordinary imprint of 
the Queen'» Printer. The Richelieu Case. 
81 B C R 168b and The Winnipeg and 
Macdonald Cases, 27 8. C. It. 201. distin
guished on the ground of changes in legis
lation. Hr 1‘rovrnchrr dominion Flection,
21 C. !.. T. 315. 13 Man. L. It. 444.

Preliminary objections Suffii-iimy of 
Nrrci - of iiimn \amino attorney— 

Affidavit in support of petition.) — The Do
minion Controverted Elections Act, delining, 
as it does, what are gn-unds on which an 
election petition may be d-eim-d insufficient, 
th-- Courts can only entertain preliminary 
objections based on «ubstantinl error and 
want of formalities essential to a valid peti
tion. especially when the want of form is 
not such ns is calculated to prejudice, sur
prise. or mislead the party who urge* it. 
After an election petition has been presented, 
the petitioner may get it from the registrar 
of till Court and deliver it to a bailiff f--r

service in the same manner a* in the m- ■ 
of w ri ta "f romraona in civil mattei 
petitioner is not bound to name an attum- v
nd, If he docs, hi need not atat< 
deuce of the attorney chosen. The affidavit 
fi 1*m1 by the petitioner in siimiort of tin 
tion. sworn before an officer qualili- to 
take oaths and within the limits of hi- .1 
diction, is lawful although the place u ii- r- 
it i* sworn is not accurately stated in tin 
furat. Hailey v. Hunt, 27 Que. 8. ('. 84

Presentation of — Time — C-n»-,- 1
fion. I An election petition under It s It. 
('. 18117 c. ti7. s. 214, must be filed wit!,in 
21 days of the exact time of the return. 
Decision in 22 C. !.. T. 43. 8 It. (\ It . 
affirmed : Irving. J., dissenting. In r> \ 1- 
W'rstminsti r /‘rorinrinj Tin tion /,*/• \. 
tHITonl. It It. C It. 1112,

Presentation of—Time—Ifcturn t- 
of I roil n in Chancery, irhcn modi \ - '. 
of presentation.]—The return of a nn-mlier 
by the reluming officer is made only when it 
has been rdually received by the Clerk ->f 
the Crown in Chancery, and not when 1 in- 
returning officer has placed it in the exprim
er jK>»t office for transmission to such Clerk 
and a petition may be presented within 21 
days after such receipt. It. S. O. 1807 c.
». 135. and It. 8 O. 1807 « 11. s. 1». con
sidered. 2. The omission to serve a separate 
notice of “presentation" of the iietition is 
not fatal to the proceedings. where a copy <-f 
the |H»tilion itself is duly served, on w Id- It h 
indorsed : “ This petition is filed," et- V 
liant* v. Mayor of Tenby, 5 C. I*. I» |:if,, 
distingui-hi-d. He Ottawa Provincial T.hcu 
—Handall v. Pou'dl, 2 Elec. Cas. (W

. Publication of notice of trial
Sheriff's costs of—Payment out of deposit.] 
—Where an election iietition is dismiss---! 
at the trial without cost», the petitioner nuid
pay to the sheriff the coats locum i in 
publication of the notice of trial thereof; and. 
although the sum de|>o»ited as security i* 
not security for such expenditure, payment 
out of Court will l»e ordered only on the 
condition of It* Is-lng made g--»-l to th< 
sheriff. No charge can Ik- made by tin 
sheriff for attending to the publication, tm 
allowance therefor being autliori/.ed by tin 
tariff. In rr l.'ast Middlesex Provincial 
fion, 2 Elec. Cas. 150.

Publication of petition — “Thru 
consecutive days” — practiiY. | — Publica 
tion of an election petition in three c-ui 
secutlve issues of a weekly paper is n<- 
publication “for three consecutive days.” 
and. therefore, not sufficient under s. 81 of 
the New Brunswick Controverted Elect' Hi* 
A- i. 0. s 1808, <• I Berber! \ Ha 
ton, 14 N. H. It. 324. followed, and where 
publication of the iietition is insufficient, an 
- -1 - ! • r - innot be made fixing th< dal 
trial. Owens v. I phum (11810), 33 N. H. It 
108.

Qualification of petitioner ltcsid>" 
—Ontario Controverted Election» Act.I The 
word " reside *' in s. 3 of the Ontario (’-intro
verted Elections Act, It. 8. (). 1807 c. 11. as 
amended by (J2 V. (2) c. (1. ». 1. it intended 10 
denote the place where the |>etitioner "eats, 
drinks, and sleep»." And therefore a peti-
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tloner who owned n farm assessed in all for 
more than $!.<**>. and all in one electoral 
district, hut the house and part of the land, 
assessed for lens than that sum. being in one 
township, and the main part of the land in 
another township, was held to be unqualified, 
the assessment of the part with the house 
being alone regarded. ls*ave was given to 
substitute a petitioner :—Held, on the evi
dence. that the signatures of the petitioners 
to the petition and accompanying affidavit 
had not l»een obtained by fraud. Re Xorth 
Renfrew Provincial Flection—Wriqht v. Dun-
lop. 24 <’. L. T. 125. 7 O. I* K. 204, 3
O. W It 301»

Qualification of petitioners — Signa
ture»—Fraud—Question of fact—Corrobora
tion — Inmiffii imey — Residence—Leave to 
nubutHute petitioner.] — Within a few days 
after the presentation of an election petition, 
signed in a solicitor’s presence, the affidavits 
accompanying it. sworn to before another 
solicitor, deposing to the presentation of the 
petition being in good faith, and with reason 
to believe that the statements contained in it 
were true in substance and in fact, and after 
a retainer of the first named solicitor to con
duct the proceedings, two of the petitioners 
made affidavits virtually contradicting their 
former affidavits, one of them deposing to 
being intoxicated at the time and unable 
properly to realize what he was doing, while 
the petition had only been partly read over 
to bun, mmm of the statements in which he 
had since found were wholly untrue, while as 
to others he knew nothing; the other peti
tioner stating that he was an old man, un
able to read or write, and that without the 
petition being read over or explained to him, 
and without his having any independent ad
vice and without his appieeiating his position, 
he was induced by the first named solicitor 
and a hotel keeper to sign the petition and 
■wear to the amdarite : Hold, that. In the 
absence, not only of any corroboration of 
the statements made in the subsequent affi
davits. but in the face of their denial by the 
parties interested, a» well as by another per
son then present, they were not sufficient to 
support an application made by the respon
dent to set aside the petition. Order of 
Moss. C.J.O.. 24 C. !.. T. 1». 7 O. !.. It. 
21 >4, 3 O. W. It 300, dismissing application 
to set aside petition and allowing a new 
petitioner to be substituted for one whose 
qualification was insufficient affirmed. Re 
North Renfrew Provinrial Flection—Wright 
v. Dunlop, 24 C. L. T. 304, 8 O. L. It. 860, 
3 O. W. R. 804.

Rules of Court—Validity of—Payment 
into Court—Appointment of Matter—Statu» 
of petitioner»— Evidence on appeaj.]—Pay
ment into Court in the usual way is a good 
payment in. within the meaning of Rule 111 
of the Purlin men tnry Election Petition Rules, 
1868 ( Imperial I. A Rule made by the 
Judges empowering the Senior Puisne Judge, 
or any other Judge of the Court, to perform 
the duties devolving by the Rules on the Chief 
Justice whenever the office of Chief Justice is 
vacant, or he is absent from the Province, is 
valid. Appointment of a new Master under 
said Rules operates ipno facto ns a rescission 
of any former appointment, it being unneces
sary to rescind any former appointment by 

c.c.L.—-52

express writing. The fall Court on appeal 
allowed evidence to be adduced to prove the 
status of the petitioners, although the matter 
was not gone into in the Court below. Re 
l'..v)uinialt Provincial Eledion — Jardine v. 
BuUen. 7 B. C. It. 471.

Security—’ ' urrent money of Canada."] 
—The petitioners, intending to comply with 
ss 21 and 22 of the Manitoba Controverted 
Elections Act, it. 8 M. c. 29, made a de
posit with the prothonotnry, consisting of 
Dominion notes, one for $rkN), one for $100, 
and 160 for $1 each, and got a receipt stating 
that the sum of $700 had been deposited as 
security “for the payment of all costs, 
charges and expenses which the Court shall 
award to be payable by the petitioners on 
the linal disposal of the petition." On the 
hearing of preliminary objections it was 
shewn that the notes had lw*en handed out 
by one hank to the petitioners’ solicitor as 
Dominion notes in payment of a cheque ; and 
that, after receiving them, the prothonotnry 
deposited them In another bank, which re
ceived them as cash. The note for $000 was 
produced and identified at the hearing, but 
the others had been paid out in tlie course 
of business and could not be traced :—Held, 
tit. that it was not necessary to prove that 
the notes were genuine and signed by the 
proper officials with the same strictness as 
would be required in proving other docu
ments before the Court, and that the evi- 
dencp adduced was sufficient prima facie to 
establish compliance with the Act : and (2) 
Thai the petitioners were not bound by the 
form of the receipt given by *’ie prothono- 
lary as to the purposes for which the secu
rity given was intended, as no receipt is re
quired by the statute to be given. The money 
was paid in as security for costs in the mat
ter. and ss. 21 and 22 of the Act make it 
security f.>r all purposes therein referred to. 
Re st. Boniface Flection, 20 C. L. T. 183, 
281. 13 Man. L. It. 75.

Security -.Votier—Affidavit of «error — 
Rule* of Court.] — In s. 216 of the British 
Columbia Elections Act "proposed security" 
means “ intended security,’’ and a notice by 
the petitioner informing the respondent that 
security would be given by depositing $2,fW0 
with the Registrar was held a good notice 
pursuant to the section. The additional Rules
made on the 27th January. Is”"» (*•*•. *n 
addition to the Pnrliamentar/ Election Peti
tion Rules, Michaelmas Term. 1868), are in 
force in British Columbia. The petitioner 
after serving notice of the presen In ton of the 
petition and of the proposed security omitted 
to file an affidavit of tin* time and manner of 
such service thereof :—Held, that the petition 
should not tie struck off the files of the 
Court on that ground. Re Lillooct Provin
cial Flection—Stoddurt V. Prentice. 7 B. C. 
R 41*8.

Service -Erteneion of time—Special <«>- 
rum »fo acre. 1—Under substituted s. 10 (s. 8 
of e 20, 18011. of the Dominion Contro
verted Elections ket, a Judge of the Election 
Court has jurisdiction to extend the time for 
personal service of the petition on the ground 
of special circumstances of difficulty in effect
ing service, if it appears that there was a 
bona fide attempt to serve, and ordinary dili-
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genre is lined in trying to effect * service, 
even though it is shewn that the |M-tition wn* 
not delivered to the officer for sendee for four 
days after it was filed, end during the whole 
period allowed by the section for wen lee the 
re*j«indent wa* »t or in the vieinlty of hi* 
residence, nnd mnd«- no at tempt and eollu<le<l 
■
have been served if more than ordinary dili
gence had l-een used. In re Sun bury and 
(Jwen'a Dominion Election—Saao a V. II ’</- 
moi 35 N B. It. 47.7.

Service Irregularity — trending t:me 
— Hr-ai rrirr-—Preliminary objeetiona.] The 
petitioner in n controverted election petition 
under the hominion Act, after the appear
ance "f the respondent, ami the tiling by him 
of preliminary exception* in which he com- 
daiuw of the irregularity of the eervice ef- 
eeted upon him. may obtaiu ra parte an 

order of a Judge extending the time for ser
vice. and that before having desisted from 
the tirwt service. Lab* lie v. Leonard, 5 Que. 
P. It. 77

Service — Order extrndino t> ne toe — 
Ground* for.|—An election petition filed in 
the clerk'* office on the 17th December was 
sent to the petitioner at (\ by registered 
letter on the 20th, and was received at the 
post office at C. on the evening of that day, 
but, for some reason that was not explained, 
the letter was nut delivered, and the peti
tioner had no knowledge of its receipt until 
the 27ih, the last day for service : Held, 
that an order extending the time for service 
was properly made. He Heatigoueki Domi
nion Mu tton—J/c.4 lliater v. Hiid. 35 N. B. 
R 390.

Service — Peraonol — .If boni il — 
A bandonmi nt Time — Lxti naion of — 
Motion to diamiaa petition,| — An election 
petition under the provisions of a. 10 of c. 9, 
K B C., m ami not i Iff a B of < 80 of dw 
statutes of 1801, should, unless otherwise or- 
dered by a Judge, lie |HTsonally served.—2. 
Service made on the respondent of a copy of 
the election petition hy leaving such copy for 
him at his domicil with hi* wife, without 
having previously stated the impossibility of 
making a personal service within the time 
described, and without the order of a Judge, 
is not good service according to the provisions 
of m. H of c. 2D.—3. As in ordinary actions, 
a petitioner may abandon at bis own expense, 
the service of an election petition made as 
above, without the authorisation of the Court 
or a Judge, which is necessary under s. 56 
of c. 9 4. Within the time allowed by law
for the service of an tlection petition, a 
Judge of the Superior Court may. Wider s. 
10 of c. 9. extend the time for such service, 
and a personal service, such as is required 
by n. s of v. 20, is a good and valid service 
of such petition.—5. A motion for the dis- 
miaeal of an election petition, mad< before 
the time allowed by law or hy a Judge has 
expired, is premature and will l»e dismissed 
with costs. Isabelle V. Leonard. 4 Que. I*. It. 
420.

Service — Subatituted amure -- Order 
offer timr expired.]—Coder a. 8 of c. 20 
of 54 & 55 V., substituted for *. 10 of the 
Dominion Controverted Elections Act. It. S. 
C. e. 9, the Court has jurisdiction to make au

order for substituted personal service, when 
the application for the order is not made Uii 
til after the time allowed for personal ser 
has expired. The order is not had liecam* 
it omits to fix a time within which th« - 
aliiuted service must Is* made. When* the 
petitioner, hy reason of a deception prac
tised upon iiim. erroneously believed a r 
aonal service had b«*cn effected and allow .«1 
five days after the extended time to .lapse 
before taking out the order for suiistitiiM 
service: II i Id. that it was not too lat-.
) otI. Dominion EU i ton l/. / . od I ■
35 X. It. It. 370.

Service of notice of presentation
Security for coata—Depoait- Mon eg a >,i 
rifor.)—The statute of Canada 54 A 55 \ 
r. 20, s. 8. allow* three mode* of sen i. • ..f 
the notice of presentation of an election peti
tion :— (at If servie is made within i.-n 
days of the presentation, it may !*• mml ■- 
in the same way ns in the case of n writ 
summon* in a civil cause, (hi If. hy rensoo 
of s|H*cial circumstance* of difficulty in - : 
vice, the petition has not been served within 
th** ten days, the Court or Judge may all -w 
further time, and in such case the service 
must he personal, (c) If it has not lie.n 
possible to serve the defendant personally 
within the time allowed by the Court <-r 
Judge, then the Court or Judge may order 
another mode of service.—2. Rule 12 of the 
Rules of Practice of the Superior Court doe* 
not apply to a deposit, made in the matter of 
a contested Dominion election, of the moneys 
of the solicitor for the petitioner. Helanger 
X. t'arbnnneau, 5 Que. P. R. 8.

Service of petition Domicil — In «/,«-
I'intfj Preliminary objection I H 
an order was made by a Judge for tie* 
service of an election |w*tition "on the de- 
fendant in person, or nt hi* domh II o
the place of his ordinary residence, speaking 
to a reasonable person belonging id tie- 
family of the defendant, or by posting in a 
conspicuous place on the residence of the 
defendant, in the presence of a witness, the 
election petition and proceedings attached 
thereto," a service effected at the residence 
of the defendant’* father, where his wife 
and children were temporarily residing, the 
defendant's house in which lie had lived «lur
ing the 8 previous years not having been 
chated, is not in <*ompliance with the order, 
and. on preliminary objection made then i". 
will be declared nt II and void /.'• ( 
Dominion Meetion, Wetherall v. Hunt. 30 
Que. 8. C. 32.

Service of petition — Exhibit m «
original Indoraement of actrice - l llcga- 
tiona of petition — Holding of election.] — 
There is nothing in the law requiring that 
the originnl of a petition contesting a federal 
election Is* exhibited to the respondent at the 
time of the service. The omission hy the 
bailiff to mention on the copy of the writ < f 
summon* or contestation of «-lection the «late 
«if such service, is no ground for exception 
to the form, unless prejudice is shewn. It 
is sufficient in the contestation of an elect!"» 
held in one of the divisions «if Montreal, to 
Slate that the same took place within *!»♦* 
judicial district of Montreal. Darlingto \ v. 
Golhry, 7 Que. P. It. 40.
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Service of petitiom —Second »re:" \ — 
An eh-ction |).‘tilion enonot b* sem-d outside 
of Canada. Whore the petition wai served 
on the respondent abroiid, and, subsequently, 
service wih made on liim in Ottawa : //« Id,
tlini I he firs! irregular service did not in
validât* that properly made afterwards. ^ In 
r. Shelburne ami Queen'* Dominion Elec
tion foieie \. Fielding. 38 C. !.. T 133. 36 
8 (’. II 837.

Service of petition out of Canada
Second ««refer on agent.] Under the Ito
ntine at Elections Act. service of an election 
petition cannot la* made outside of f'atinda : 
Idlngton, J., dissenting. By rul.- 10 of tiie 
Nova Scotia Rule* under the Kleetions Act, 
n candidate returned at an election may. by 
written notice deposited with the clerk of 
the Court, npimint an attorney to net os his 
agent in case there should he a petition 
against him: //•/./, that an agent so ap
pointed is authorised only to n< t in proceed
ings sul«sequent to the service of the petition, 
and service of the petition Itself on him is 
a nullity In re King'* Dominion EUetioa — 
Pari. • r V. II or den, 23 C. !.. T. 133. 3H S. C. 
K. 32».

Service out of Jurisdiction. | - A peti- 
tlon against the return of a member may lie 
served personally on the rescindent out of 
the jurisdiction ; and it is not essential that 
on application should be made for leave to 
effect such service, or for allowing the ser
vice so made. In re ITest Algoma Provincial 
EU ■ ti n Whit*< re S avagi. I 1 * L. T.
390, 2 Klee. Cas. 13.

Setting; nside Summary application — 
around*. I IIi Id, that a petition may is* set 
aside upon summary application upon grounds 
other than those contained in s. 10 of the 
Controverted Kleetions Ordinance, X. W. T. 
In re llanff Elution - It ret t v. Sifton (.Vo.
2), 4 Terr. L. U. 283.

Status of petitioner Fee»—t'redi* for 
- t'opj, Affidavit — Deposit — Serviet— 
Pail iff. ) — A party who contests a federal 
election has only to shew that he had u right 
to vote at the election in question, and the 
fact that he is on the voters’ list as a tenant 
lust td oi aa ai occupant dot a not affect hi< 
status. 2. No court house tax is payable 
upon an election petition.- -3. The respondent 
has no interest in urging that the prothono- 
tary gave credit to the petitioner’s at torn* y, 
instead of claiming his fee on the election 
petition at once. 4. A copy of an election 
petition which is followed by an aliidavit is 
not invalid by the mere fact that a copy of 
the petition itself is not certified with the 
words "true copy” when the signature ap
pears at the end of the last document, the 
affidavit.—0. A deposit of bank bills accepted 
by the prothonotary, is regular. (1. It is 
regular to serve a copy of the election peti
tion and aliida vit, not a duplicate thereof.— 
7. A bailiff will not be declared unqualified 
by tli- mere fact that no proof has been 
shewn that his guarantee policy lias been re
newed. In re Mitaitguoi Dominion Election. 
Morin V. Mery», 0 Que. I*. U. 372.

Status of petitioner Franchise Arts.] 
—1 he principal contention raised on pre

liminary objections to an election petition 
was. that the petitioner had been guilty of 
corrupt practimt before, during, and after 
the election, and that, by the effect of 01 
V. r. 14 and 03 At 04 V. c. 12. the Dominion 
Franchis-' Act was repealed and the provi
sions of the Quebec Elections Act regulating 
•he franchise in the province of Quebec sub
stituted therefor, so as thereby to deprive the 
petitioner of a right to vote under s. 272 of 
the Quelier Elections Act, 59 V. c. 9, and 
being so deprived of n vote, that lie had no 
status ns petitioner. In the Election Court, 
evidence was taken on issues joined, and the 
Judge, holding that no corrupt practice upon 
the part of the petitioner had been proved, 
dismissed the preliminary objections. On aj>- 
P-ni to the Supreme Court of Canada:— 
ID Id. that, as corrupt practices bad not been 
proved, the question as I > the effect of the 
statutes did not arise. Per UWynne, J. :— 
A person properly on the list of voters for 
tin election to the House of Commons can
not Is- deprived of his right to vote at such 
election by provincial legislation. He lhau- 
hamois Dominion Election, 22 C. L. T. 6, 
31 8. C\ K. 447.

Status of petitioner -Statement—Suffi- 
i n nep Defeated candidate. He Stormont 
Provincial Elu tion M Laughlin V. McC'art, 
1 O. W. R. 004.

Status of petitioner — Voter*’ list —• 
Affidavit - Preliminary objection.]—A list 
appearing on its face to lie an imprint eman
ating from tli-- Queen's printer, certified by 
the clerk of the Crown in Chancery to he a 
copy of tli*- v. ters' list used at an election, 
ami upon which the name of the petitioner 
against the return at such election appeared 
as a person having a right to vote thereat, 
is suliicient proof of his status. The jurat 
of tiie affidavit nevompanying the petition 
was subscribed ’* Grignon & Fortier, I’rotono- 
taire d*- In Cour Supérieure dans et pour le 
District de Terrebonne — Held, per tiwynne, 
J., that au objection to the irregularity of the 
subscription to tin- jurat did not constitute 
proper matter to be inquired into by way of 
prelimina’y objection to the petition. He 
Tiro Mountain* Dominion Election—Et hier
v. Legault, 22 C. L. T. 5, 31 S. C. R. 437.

Stay of proceedings pending; appeal 
on preliminary objections Trial — 
'l inn -Extension.] —. Preliminary objections 
to an election petition filed on the 22nd Feb
ruary. 1902, were dismissed by a Judge on 
the 24tli April, and an appeal was taken to 
the Supreme Court of Canada. <hi tin- 31st 
May the Judge ordered that the trial of the 
petition in- adjourned to the thirtieth juridi
cal day after the judgment of the Supreme 
Court should be given, and the same was 
given, dismissing the appeal, on the 10th Oc
tober, making tiie 17th November the day 
fixed for the trial under the order of the 31st 
May. On the 14th November a motion was 
made before n Judge, on behalf of the mem
ber elect, to have the petition declared lapsed 
for non-commencement of the trial within 
six months from the time it was filed. This 
was refused on the 17th November, but the 
Judge held that the trial could r.ot proceed 
on that day. as the order for adjournment 
had not fixed n certain time and place, and,
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on motion liy the petitioner, ordered thilt It 
he <-ommenied on the 4th December. The 
trial w»« begun on that day:—Held, that 
the effect of the order of the Slat May was 
to fix the 17th November as the date of com
mencement of the trial: that the time be
tween the .'Hat May and the llHh October, 
when th. judgment of the Supreme Court on 
the preliminary objection* was given, should 
not be counted an part of the six months 
within which the trial was to be l»cgun : and 
that the 4th December, on which it was be
gun. was therefore within the six months:— 
Held. also. that, if the order of the 31st May 
could not be considered as fixing a day for 
the trial, it operated as a stay of proceedings, 
and the order of the 17th November was pro
ller. Hr Ht. James dominion E 1er t ion, 
Brunei v. Bergeron, 28 C. L. T. 147. 33 8 
C. R. 137.

Substituting petitioner — Grounds for 
—Jurisdiction of Court—Time—Collusion.] 
—The Cocrt has no power in a proceeding 
under the tominion Controvert «si Elections 
Act to substitute a new petitioner unless 
either no day for trial has been fixed within 
the time prescribed by statute or notice of 
withdrawal has been given by the petitioner. 
And where e. petition came regularly down 
for trial and the |>etitlouer stated that be 
had no evidence to offer, an application of a 
third party to be substituted as petitioner, 
ujkju vague charges, made on information and 
belief, of collusion in the dropping of the 
petition, which were contradicted, and of 
corrupt practices, was refused; and the peti
tion was dismissed with costs. He South 
Essex Dominion Election—Tofflemire v. Allan, 
2 Elec. Cas. ti.

Time for filing — Return to clerk of 
council—Gasetting — j/ccoiiaf.J — The re
turning officer having made his return to 
the clerk of the executive council, pursuant 
to a. 11MI of the Manitoba Election Act, R. 
8. M. c. 49, but without waiting for the 
result of a recount of which he had received 
■otlee, th- dark, ns rmlnd hf a. '-t*». pub
lished the election of th<‘ respondent in the 
next number of the Manitoba fîaxette. The 
petition was filed on the last of the 30 days 
thereafter in accordance with s. 18 of the 
Manitoba Controverted Elections Act, R. 8. 
M. c. 20. After the result of the recount 
was made known confirming the election of 
th«* respondent, the returning officer sent an
other return to the clerk of the executive 
council, which he duly gazetted, but this was

weeke titer Ike flUai
petition -Held, that the petition was regu
lar. and that a preliminary objection bawd 
on the contention that the first return and 
gaz-tting of the election were void, and that 
only a petition tiled after the second return 
wouhl is- good, should bo overruled. He 
Rosenfeldt Provincial Election, 20 C. L. T. 
282, 13 Man. L. R. 87.

Time for bearing Legislature in ses
sion — Quebec Controverted Elections .4r(.] 
—An election petition under the Controverted 
Elections Act of the province of Quebec, 
must be brought on for h.-aring on the merits 
by the petitioner within four months fallow
ing the publication <>f the notice provided far 
in s. 213 of the Election Act of Quebec, 1895,

even If the legislature Is or has been 
session. After the trial Is commence. 
Court should adjourn it over the sessj 
the request simply of the sitting muni» r 
Rochon V. Gendron, Q. R. 27, H. t\ 1U‘

Trial 4mendment.]— -At the trial of an 
election jN'tltlon based .»n bribery, the p. « 
tinner n"kcd for leave to amend by > tmv 
up that the election vas void on the gr,. .„| 
that the list of voters used at the eb-cti.in 
wa-. compiled and signed by an unanthori*.. i 
official, this fact having been dlscov- red only 
after the commencement of the trial II.hi.
that the amendment must be refused Mar 
lis V. Deane—S'orth Yale Election Cas».
R. C. R. 12K

Trial — ('barges and expenses «if steno
graphers. Re Ontario Controierted Elnti 
Act, 2 O. W It. 495.

Trial — Commencement — Extenso ■< 
h'mc.j—An order fixing the time for th. t-ial 
ti ■•in election petition nt « dati b* 
time pr«‘scribed under the Act operate* „n
enlargement of the time. St. .lame» Elect...
Case. 38 8. C. It. 137. and Beauhan>,.« 
Election Case, 32 8. C. R. Ill, followed 
Halifax Election Case, Hethrrington v Roche, 
Hetherington V. Carney, Roche v. Itordin. 
Carney v. O Mullin. 211 C. L. T. 77»i. 37 8 V. 
R. 001.

Trial—Distinct Ion between certifies', and 
report of Judges — Certificate that election 
voided—Report against personal charge# 
Effect of appeal. Shelburne Elation. < .trie 
v. Fielding, 1 E. L. R. 415.

t Trial—Enlargement of time — Appeal 
Effe t of.J—An order may !»• made enlarging 
the time far commencing the trial of nn 
election petition, if within the six month#, 
although the ease has not been set down fur 
trial. Where an order was made dismissing 
the petition, and gg gppagj waa tgk 
Supreme Court of Canada :—Ueld. that, dur
ing inch time as the case was before that 
Court, the p«‘ri.sl of six months from pre
sentation of the petition within which the 
petition is required to be brought on for trial 
would not run against the petitioner Sh.l 
bume Election, Co\cir v. Fielding, 1 E l It 
179, 300, 39 N. 8. K. 517.

Trial—Enlargement of time — Power 
Court to order—Petition — Form of till<
I.aches—U'aitrr.] — On application by the 
petitioner to have a day fixed for the trial, 
or, In the alternative, to have the time .-n- 
larged for the commencement of the trial, 
the Court dismissed the application to «et 
the case down for trial, hut made an order 
enlarging the time fo; the period of *ix 
months, and by a subsequent order enlarging 
the time for the commencement of the trial 
for the period of eight months:—Held, that 
the orders so made were within the jurisdic
tion of the Court, and that it was not e#«en- 
tial to the « xerclse of the jurisdiction to en
large the time under the statute, that the 
case should have first been set down for 
trial.-The petition was intituled “Election 
of a member for the House of Commons for
tka Doctoral District <>f
objection was taken that there were two
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member* to be returned for the county, ami 
that the title should read “Election of mem
ber* *' or “Election of two member*, etc. ;*’ 
Quwrc, whether this was an irregularity.— 
/frhl, however, that the objection was too 
late, not having been raised until after a 
number of steps had been taken in the cane. 
Halifax Election, Hetherington v. /loche, 
II ‘thcrington v. Carney, 1 E. L. It. 122. 255. 
:tl« X 8. R. 383.

Trial—Enlarging time—Fixing date for 
trial later than last day of enlarged period 
Halifax Election. Zleihrrington v. Roche, 
III■thcrington V. Carney. 1 E. L. It. 255.

Trial-Enlarging lime Pi-ton Election. 
Mrllonold v. Ilrll. 1 E. !.. R 2t$2.

Trial—Enlarging time—Setting down for 
trial not condition precedent to time being 
enlarged—Preliminary objection—Intituling 
paper»—Waiver. Ilalifa* Election. Hether- 
ingtun V. Roche, Hetherington V. Carney, 1 
K. L. It 122.

Trial—Enlarging time after date fixed. 
Shelburne Election, Cotrie V. fielding, 1 E.

R. 3<nt
Trial — Expenses of—Sheriff'll fees— 

Criers fees.]—A sheriff has a right to a fee 
for attendance at the trial of a controverted 
election petition only if hi* presence at the 
trial has been required. — 2. The fee* of 
crier* at the trial of election petitions will 
be taxed. Hergeron v. Itrunet, 5 Que. I*. It. 
433.

Trial Extension of time—Appeal—Jur
isdiction. |—On the 25th May. 1901, an order 
was made by Belanger, J., for the trial of 
the petition against the appellant's return 
as a member of the House of Commons for 
Reauhnrnois, thirty days after judgment 
should he given on an appeal then pending 
from the decision on preliminary objections 
to the petition. Such judgment was given 
on the 29th October, a ml on the 19th No
vember on application of the petitioner for 
instructions, another order was mad by the 
same Judge which directed that judicial days 
only should be counted in computing the 
thirty days, and stating that such was the 
meaning of the order of the 25th May, ami 
that the Oth December would 1m* the date of 
trial. On the petition coming on for trial 
o.i the Oth December, the appellant moved 
for peremption on the ground that the six 
months* limitation for hearing had expired. 
The motion was refused, and on the merits 
the election was declared void. Ou appeal 
to the Supreme Court •.—Held. Davies, J., 
dissenting, that an appeal would not lie from 
the order of the 19th November; that the 
Judge had power to make such order, and 
i!v affect was t<> extend the time for trial to 
the 6th December; and that the order for 
peremption was, therefore, rightly refused. 
Re Heuuhomois llominion Elation—Loy V. 
Poirier, 22 C. L. T. 193, 32 H. C. R. 111.

Trial—Failure to bring on within six 
months — Order enlarging time for trial— 
Time does not run pending appeal a* to pre
liminary objections. Shelburne Election, 
Coteie v. fielding, 1 E. L. It. 179.

Trial Produetion of l o ter s’ f.ists—Cer
tifiai ropwte—Costs.]—s:nee the Franchise 
Act. 1Slts. provides that the voters’ lists used 
at an election of a member of the House of 
Commons may be proved by the production of 
certified copies, it is unnecessary to procure
1 lie attendance of the clerk of the Crown in 
Chancery from Ottawa to produce the lists 
at the trial of an election petition, and the 
cost* occasioned by procuring his attendance 
will not 1* allowed to the successful peti
tioner ns against the respondent, but instead 
thereof only what the certified copies of the 
necessary parts of the lists if procured, would 
have cost. Re l.isgar Ilominion Election, 
H Man !.. R. 208.

Verification — Sufficiency of affidavit.]
An affidavit which allege* that the allega

tions contained in an election petition are 
true “to the best of iny knowledge," is not 
sufficient to satisfy the requirements of a sta
tute which provides that the deponent shall 
swear " that he has reason to believe and 
does verily believe.*' etc. Lemieux v. Paquet, 
27 Que. 8. C. 159.

See Appeal.

vi. Recount.

Appeal - Notice of—Signature—Result 
of appeal—Majority.]—The notice of appeal 
from the decision of the County Court Judge 
upon a recount of vote* under s. 129 (1) of 
the Election Act. R. S. O. 1897 c. 9. need 
not be signed by the appellant candidate per
sonally, but may be signed by his solicitor or 
agent on his behalf. Where l*»th candidates 
appeal from the decision of the County Court 
Judge, and the result of the appeal of one, 
first heard and determined, is to give his op
ponent a majority, the appeal of the other 
will !*• henni and determined, although it 
cannot change the result except by increasing 
the majority. Neither appeal having been 
limited tn particular ballots, it was open to 
the candidate whose appeal was first deter
mined to object, when his opponent's appeal 
was being heard, to certain ballots not pre
viously objected to. Re North Grey Provin
cial Election—McKay V. Iloyd, 22 C. L. T. 
287. 4 O. L. R 280. 1 O. W. It. 474. 483,
2 O. W. It. 231. 604, 1181.

Ballots — .46««S(V of candidates’ num
ber*.]—Recount of votes cast at a provincial 
election :—Held, that the candidate's number, 
mentioned in s. 09 (3) of the Ontario Elec
tion Act. It. S. O. 1897 c. 0, is not an essen
tial part of the ballot paper; and where a 
deputy returning officer, in detaching the 
ballot papers from the counterfoils, did so in 
such a manner that the candidate’s numbers 
were left on the counterfoils, instead of ap
pearing on and a* part of the ballot papers, 
such ballot papers, when marked by voters, 
were not rejected. Re Prince Edward Pro
vincial Election—U'illianis V. ''urrie, 22 C. 
L. T. 285. 4 O. L. R. 255. 1 O W. R. 408.

Ballots -Dominion Elect i n Act, R. 8. C. 
1906 c. 6. ss. 206-210—Jurisdiction of Coun
ty Court Judge — Affidavit—“ Credible wit
ness '*—Practice. Re North Cape Breton 
and Victoria Hnminion Elections (N.S.), C 
i L B ST, 02.
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Ballots Irregular marking.]—Upon the 
recount uf ballot* cast at the election of a 
member of the Ontario Legislature, there 
being two candidate*, ballot* were allowed 
which were marked ( 1 ) with a cross below 
and to the right of the lower compartment :
(2) with a cm** in one compartment and a 
line in the other : (31 with a cross in one 
compartment and a faint and p reliably un
intentional mark in the other : (41 with a 
mark in the form somewhat of an inverted 
V. a* being proliably intended for a cross ; 
(IS) with three crosses in one compartment ; 
and HI) with a mark which might fairly be 
taken to I*. » clumsy and ill-made cross ; 
and ballots were disallowed which were 
marked (1» with a single stroke; the error 
in the head-note in In re Wnt Huron. 2 Ont. 
Elec. Cas. 58. in which it is stated that 
ballots so marked were in that ease allowed, 
beta* pointed ont; (2) wiih a plein croea in 
one compartment and a fainter, partly 
smudged or rubbisl out cross in the other ;
(3) with the name of the candidate written 
iu the compartment; and (4) with a circle 
in loth compartments. Ballots mnrk«*d in 
due form but with indelible coloured pencil, 
were objected to on the ground that there 
was possibly a design to identify the voters, 
but these were allowed, there being no evi
dence, and evidence not being admissible, to 
shew whether a pencil of this kind had or 
had not been supplied by the deputy return
ing officer. He Halt on Provincial Election, 
Kiron v. Itarhrr. 22 C. L T. 302. 4 Ü. L. It. 
345, 1 O. W. It. 601.

Ballots — Irregular marking.] — Fouc 
ballots counted for one of the candidates by 
a deputy returning officer were held to have 
been properly rejected by the County Court 
Judge on a recount, in consequence of each 
being marked with a cross in the division of 
both candidates Then* was nothing to shew 
that, a* was alleged, one of the crosses had 
been placed on each ballot after the counting 
by the deputy returning officer. A ballot 
having a distinct cross in the division of one 
candidate, and an obliterated cross iu that 
of the other, was allowed for the first. But 
where there was a distinct cross in one divi
sion, and a very faint one in the other, the 
ballot was rejected The following ballots 
were rejected ; — Marked for one candidate 
and having the name of that candidate writ
ten on the back. Having, instead of a cross, 
a perpendicular, horieo: il or straight slant
ing line. Having a cross on the back only. 
The following were allowed : — I'roperly 
marked, but having on the back words writ
ten by the deputy returning office» Having 
several connected tremulous marks in one di
vision. Having a strongly marked cross in 
one division, and a thin, faint upright pencil 
mark on the up|s-r edge of the ballot in the 
other division, not indicative of any intention 
to make a cross. Having a distinct cross, 
and in the same division a slight irregular 
pencil marking, or a series of slight, cloudy, 
formless |>encil markings Having a mark 
consisting of two lines lying very close to 
each other, both distincly visible, in one divi
sion, shewing an intention to make a cross. 
He Xorth dreg Provincial Election, Hoyd v. 
McKay. 22 C. L T 2m|. 4 O. L. $:. 2SII. 
1 O W. R. 474, 483. 2 O. W It. 231, 1KM, 
1131.

Ballots Irregular marking—Ballot • r 
objected to before deputy returning officir.] 
—A County Court Judge is not confine!, 
a recount, to the consideration of cases m 
which an objection was made before the 
deputy returning officer when counting !, 
votes at the close of the poll. Where a ball't 
was marked with a cross outside, but mv.r 
the upper line of, the top division : -Held, 
that it should be allowed. It is not : 
to have a line on a ballot paper at all. Sun - 
lari y all votes below the lower division in 
be counted for the candidate whose mini 
in it. Where a ballot was marked wit! i 
circle, not a cross, nor any apparent an 
to make a croea :—Held, bad. Where n 
lot was well marked for one candidat* 
in the other candidate's division there v 
irregular, shapeless pencil mark, which .• 
not. however, a cross or any attempt to u.i 
a cross, nor a mark by which the voter . >1 
l>** identified :—Held, a good vote for the can
didate for whom the paper was well marked. 
Where a ballot, though well marked, had. 
the same division, the initials S. A. in mu 
but legible capitals :—Held, bad. Any wr ' 
ten word or name upon a ballot presumably 
written by the voter, ought t" vitiat 
vote as being a means by which he may I»- 
identified. Where ballot papers had a cm-s 
or crosses in the division of both candidat 
—Held, bad. He Lennox Provincial Elect ion 
—Car'. alien v. Madolc. 22 C. L. T. 31». 4 
O. L. It. 378, 1 O. V . R. 472.

Ballots — Irregular marking — hut mi- 
ling.]- Ballots marked with a straight line 
only are improperly marked and cannot In- 
counted, while ballots marked with a cross 
upon or above the upper division line, or 
marked with a cross made by three or f air 
pencil strokes, or marked with what might 
be taken for a “ c," are properly marked 
and should be counted. In initialling the 
ballots a deputy returning officer at one sub
division put as his initials IL C. Instead of 
his full initials 11. C. 0., and a deputy re
turning officer at another polling sub-division 
put McN.. instead of his full initials, W D. 
McN. :—Held, that such ballots were Mitfi- 
ciently initialled within the meaning of ihc 
Act. tii.' object <>f Mich Initialling 
merely the identification of the voter, which 
was effected, there being no suggestion that 
the number of Iwllota east at the polling su!>- 
division was not correct ; and semble, that 
under these circumstances the ballots should 
not be rejected, even if not initialled e 
He Mutkoka Provincial Election—M abaft u v. 
Ilridglnnd, 22 <\ !.. T. 322, 4 O. L. R. .’3. 
1 O. W. IV 487.

Dominion Election Act H. 8. V V.
1906, e. 6. mm. 193. 206, t!0-Rec—ni—Affi
davit» — Credible iritne**. )—An order was 
made for recount of ballots, and now :'iis 
motion was launched to rescind that or*h r 
Two of the uffidavits in support of the ap
plication for a recount were sworn before 
barristers of the Supreme Court of Nova 
Scot in : — H Id, that they were not em
powered to take affidavits for the purp*- "f 
the Dominion Election Act :—Held, further, 
that an affidavit of information and belief is 
not one made by a credible witness ns re
quired by *. 103 of the Dominion Election 
Act. Order for a recount rescinded. H > >-
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minion Elution Act and Re-election in ('ape 
Breton. North, and Victoria Countie», 0 E. !.. 
H. 37. 5.12.

Interference with by Superior Court
Judge — Methoo of counting rotes.]—A 
County Court Judge holding a recount of the 
votes cast nt an election for the House of 
Commons, pursuant to s. 00 of the Dominion 
Elections Act. 1VMK). rules that a ballot could 
not In- objected to before him In-cause the 
same objection had not been raised when the 
ballot was counted by the deputy returning 
,,Hicer : Held, that a motion to n Superior 
Court Judge for an order requiring the 
County Court Judge to entertain the objec
tion was not warranted by s 01 : under that 
the County Court Judge could lie directed 
to proceed, but not ns to the mode by which 
he should proceed. Re King'a County lto- 
minion Election, 21 C. L. T. 57.

Irregularities. 1—Vpon n r^nunt of the 
votes cast at the London election for the 
House of Commons objection was taken to 
three I allots without the official stamp of the 
returning officer and to five ballots from 
which the deputy returning officer had omit
ted to remove the counterfoils. The ballots 
were in other respecta regular, and were 
counted and allowed by the deputy returning 
officer. The Judge refused to disallow them. 
Re London Dominion Election, 24 C. L. T. 
401, 4 O W. R. 402.

Jurisdiction of Deputy County Court
Judge -.1 baence of atatement by Returning 
Officer ai t" r*milt •/ imll Substituted 
atatement—Ttco croate* on ballot—Eranure 
of one—Irregular cross.]—The County Judge 
was ill and a deputy took his place -.—Held, 
the deputy had jurisdiction to hold recount 
of ballots in an election for the Provincial 
Legislature. A ballot bad a cross in a divi
sion for one candidate and the ballot also 
shewed an erasure of another cross after 
the other candidate's name :—Held, properly 
counted for the candidate in whose division 
the cross was left unerased :—Held, also, 
that there was nothing in the Ontario Elec
tion Act to void the ballots cast nt any par- 
Vcular poll where the deputy returning offi
cer failed to make a statement of the votes 
cast in his returns; if the returning officer 
has no difficulty in ascertaining the number 
of votes cast the vote must he counted. Re 
Prime Eduard Provincial Election, 5 O. W. 
It 370, P O. L. It 4M.

Jurisdiction of Junior County Court 
Judged- A junior Judge of a County Court 
has jurisdiction under the Ontario Election 
A' i. B. s « i. 1897, -• - 124 181, to r.
count votes. Re North (In y Provincial 
Election lloyd v. McKay. 22 C. L. T. 2Mt. 
4 O. L. It. 2N$. 1 O. W. R 174. 4*3. 2 O. 
W. It. 231. t*>4. 1131

Marking of ballots — Statutea—Direc
tory.]—By s. 40 of the Dominion Election 
Act. ns amended by fis & fiO V. c. 13, s. 4, 
the elector shall mark his ballot paper, 
“ making a cross or crosses with a pencil on 
the white circular space or spaces opposite 
the name or names of the candidates for 
whom he intends to vote:"—11 eld. following

the Ea*t York Cate. 32 C. L. J. 481, that 
•hi- provision is directory only, and that 
ballots marked in the division containing the 
name of a candidate, though not in the 
white space, are good. Re Winnipeg Domin
ion Elcrtior. 20 C. L. T. 02.

Mistake in initials of Deputy Re
turning Officer Torn ballot — Ballot 
without initial* Miatakr of officer--Hallota 
wrongfully number'd by officer — Diarloaing 
identity of votera. ! - ll'ld, ballot marked hut 
ii ii initialled properly rejected.—2. Ballots 
marked on buck with the number in the 
poll Isiok opposite to the name of e ich voter 
properly counted —3. Ballots with letters “B. 
S." on their hack placed there by mistake 
for I). K. officer’s initials “ K. 8." were good 
by R S. O. 1807. c. 0. s. 112. s.-s. 3 —4. 
Ballot torn in two and pinned together, good 
ballot. R< II cat Huron Provincial Election,
fi < >. W 378. 0 O. L. R. «02.

Place of holding — Appeal.] — A re
count before a Judge of the Superior Court 
of the votes give . at a Dominion election is 
not a judicial, but a ministerial and execu
tive proceeding.—There is no right of ap
peal from such a Judge’s order concerning 
such a proceeding to the Court of Queen's 
Bench.—The Judge of the Superior Court 
to whom application is made for a recount 
of the votes is not bound to act in such a 
proceeding at the chef-lieu of the district, 
hut can grant such application and issue his 
summons at anv place. Meiga v. Comeau, 
3 Que. |\ R. 307.

Production of ballots—Juriadiction to 
order. |—The Court or a Judge thereof has 
no jurisdiction, under s. Ifi4 of the Provin
cial Elections Act. to order the deputy rro- 
vineial secretary to produce ballots for the 
purpose of a recount before a County Court 
Judge under s. 43 of the amending Act of 
1800. Re Fernie Provinnai Election, 10 B. 
C. R. 151.

Recount — Afiniaterial proceeding—Place 
of holding—Right of appeal. |—1. The pro
ceedings on an application for a recount, by 
a Judge, of the votes given nt a Dominion 
election, are executive and ministerial and 
not judicial, and do not pertain to the Su
perior Court.—2 Such recount need not neces
sarily take place ct the chef-lieu of the dis
trict ; the Judge may appoint another place. 
—3. There is no appeal to the Court of 
Queen's Bench, appeal side, from the pro
ceedings on the recount. Meiga v. C'ornuiu, 
21 C. L. T. fiO, 10 Que. Q B. 50.

vii. Bcrutii y.

Ruling of a trial Jt dge as to dis
qualification of class oi voters Ip/-' il 
to Court of Appeal—Juri«uiiiion—Finality 
of votera’ liait. |—Vpon proceeding with the 
scrutiny consentient upon the judgment of 
the Court of Appeal, 12 O. !.. It. 453, Teet- 
r.el, J„ one of the Judges who tried the peti
tion. made ,i general ruling to the effect that 
in cases of objection to votes on the ground 
that tlie persons who voted were under the 
age of twenty-one years or were aliens, al
though their names were on the voters' lists, 
h(. would receive evidence to shew minority 
or alienage, notwithstanding the provisions
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of the Voters’ Lists Act declaring that upon 
n scrutiny the voters' lists shall be final and 
conclusive :—Held, that no ap|»eal lay to the 
Court of Appeal from such ruling. — Per 
Meredith. J.A.. dissenting, that an appeal 
was competent, and should be entertains! 
and allowed and the ruling reversed. Hr 
Per* 1 rthur and /{nitty Hirer Provincial Eire- 
Hon I So. 31. Pretton v. Kennedy, 13 O. L.
K. 17. 8 O. W It. twin.

Voters' list—Fiaa/ify — Infant» and 
ah' it* Irrt i/ulnritit » — Tranafcr ccrtifi-
Niw.1 //</./. that, upon ■ scrutiny, tue
voter>’ list are final and conclusive evidence 
of the right of the persons named therein to 
vote ; and no enquiry can be then entered 
into respecting the votes of persons on the 
lists, ns f"r example, that tie voters were
aliens or under age. Such questions of fact 
are. under the Ontario Voters' Lists Act. It. 
S. O. 11107, c. 7. to lie tried and determined 
before the v..-.-rv liât Is Anally settled, re
vised and transmitted, and the only excep
tions are those mentioned in s. 24 of the Act. 
-—Irregularities in respect to the issue by the 
returning officer of certificates of transfer 
under s. 94 of the Ontario Election Act, It. 
K. O. 1897, c. 9. commented on. He Port 
Arthur and Hainy Hirer Provincial Elec
tion. Prcatun v. Kennedy, 9 (). W. It. ;147, 
14 O. L. It. 343.

vlll. Trial.

Judgment—Voiding election — Efje * }*i 
pendinn appeal by di*»nlution of leginaiturc 
—^Coutn.]—The trial Judges declared an elec
tion void. The case was appealed and while 
waiting for judgment the legislature was dis
solved :—Held, the Court of Appeal could 
make no order as to costs or otherwise. He 
North York Prorincial /.'lection—Kcnntdy V. 
Ou via. 5 O. W. It. 478. 10 O. I* It. 93.

Judgment Station of Parliament - 
Notwithstanding It. 8. O. c. 11. s. 48. pro
viding agaiust trial »f a petition durir a 
session or within 13 days from the close 
thereof, w 'ien judgment has been reserved 
after examination of witnesses and hearing 
and the arguments of counsel, the trial Judges 
may give it and issue their certificate and 
report at any tline, whether during or after 
a session. He Korth Waterloo /Provincial 
Election — Shot maker \. Lafkner, 2 Elec. 
Cas. 7ti.

Persons reported by rot* Judges —
Evidence I hiubt (IS to guilt Discharge of 
summons. /{• Lennox Prorincial Election— 
He Milt» and Smith. 3 O W. K. 142

Appellant — Son-qualification — Aban
donment iV appeal—High! to »ub»titutr new 
appellant. | — I : y s. 33 of the Ontario Voters’ 
Lists A« t. It. S. O. 1897. c. 7, where an ap
pellant “entitled to appeal " dies or aban
dons hi* appeal, or having been on the alpha
betical list, etc., is afterwards found not to 
lx- entitled to be an appellant, the Judge may, 
“if he thinks proper,’’ allow any other per
son a ho might have lieen an appellant to in
tern ne and prosecute the attpcnl, on such 
terms nx lie may think fit. This Act was 
repealed by the present Voters' Lists Act,

7 Bdw. VII. c. 4 (Q.>, s. 83, being the sa- 
as the repealed section, except that the « •
" entitled to appeal " are omitted, and th- 
words “ in his discretion " are substituted 
for the words “ if he thinks proper." Sec
tion 13 defines an appellant, namely, any 
voter whose name is entered or who is . n 
titled to have his name entered on the list 
for the municipality :—Held, that the suhsti 
tilted section does not empower the Judge 
when* nil appellant, after the time fur ap
pealing has elapsed, abandons his appeal by 
reason of not being properly qualified • 
allow a duly qualified appellant to lie sub
stituted. He lint York Voter»' Li»t*, Hu 
W. R. 248, 15 O. L. It. 308.

British Columbia Elections Art
Application for regiatration — Affidavit* 
Official to take — Nictates.)—Under the IV 
vlnclal Elections Act rnd amendments an 
affidavit or application to be placed on the 
register of voters for an electoral district 
may lie sworn outside the province of Rritis’a 
Columbia ; and the venue and jurat of th. 
affidavit, form A., Provincial Elections • 
Amendment Act. 1902, may he varied : 
conform to that fact. The affidavit may !>.- 
sworn before a commissioner for taking affi
davits in and for the Courts of the pro
vince, or before any of the officers natm d in 
s. 4 of the Amending Act of 1902. provided 
they derive their power from provincial auth
ority, or ordinarily reside and perform their 
duties within the province. The Lieutenant- 
Governor in council has power under the 
Elections Act and s. 11 of the Redistribué n 
Act to make regulations providing that affi
davits sworn outside tli province may be re
ceived by collectors of votes, and the appli
cants’ names be placed upon the register. 
Per Walkem and Drake, JJ., Acts a IT- unit 
the franchise should be construed liberally 
so as not to disfranchise persons having the 
necessary qualifications of voters. In re 
Provincial Election» Act, 24 C*. L. T. 33. 1" 
B. C. R. 114.

Case stated by County Court Judge
— " General queatxon ” — Specific ra»i».] 
Section 39 of the Ontario Voters' Lm- Vet. 
7 Edw. VIL, c. 4. only authorises a County 
Court Judge to state n ease for the consider
ation of the Court of Appeal upon 
" general question” which has arisen is 
likely to arise in the revision of the lists by 
the Judge.—It Ik not competent for a County 
Court Judge to ask the Court of Appeal to 
determine simple questions of fact arising 
in any particular case, no within the com
petence of the Court to relieve him of his 
duty to find, in such particular cases as were 
here stated, whether, at the times necessary 
to confer a right to vote, a particular per
son was in good faith a resident of and 
domiciled in some particular municipality, 
and had continuously resided in the elec
toral district, as the Ontario Election Act 
requires.—He Voter»' l.i*t of Totenahip of 
Seymour, 2 Ont. Elec. Cas. ($9, distinguished. 
He Xorfolk Votera' Liât», 10 O. W. It. 743, 
15 O L. R. 108.

Collector of votes—,/uriadteiion—Time
Prohibition,)—After the collector of votes 

under the British Columbia Elections Act, 
1807, as amended in 1899, has placed on the 
register of voters the names of persons ob-



1641 ELECTIONS. 1642

jected to. nu application for prohibition on 
tb<- ground that t if collector proceeded with 
out jurisdiction in too lute.—Semble, in any 
event prohibition is not the proper remedy.— 
Quart, whether the (*rown Office Rule» have 
any application in civil matters He O'Drit- 
roll end Wright. 8 B C. It. 424.

Conrt of Revision Appeal — Juriadic- 
tian Voter'* Qualification—Territoriee Rlec- 
tian Ordinance — Reeidenre — Controverted 
Elcrtiona Ordinance.! — In the case of an 
election under the Territories Election Or
dinance. n Judge sitting in appeal from the 
Court of Revision is limited in the exercise 
of his jurisdiction to the same extent as the 
Court of Revision. The jurisdiction of the

whether any of the formal statements, sub
scription to which the Ordinance provides, 
may be required from a person tendering a 
vote, is ••false in whole or in part;” if 
false in whoU or in part, the vote is to be 
disallowed ; if altogether tr ie, the vote is to 
be allowed. New |wills were held in two prill
ing divisions ; votes were challenged on the 
following grounds ; ( a I voter was deputy re
turning officer in another polling division on 
the day of the general election : (h) voter 
was resident in another polling division on 
the day of the general election and entitled 
to vote there, and (ci voter was absent from 
electoral district on day of general election; 
and in each case the voter could not possibly 
have voted on that day at either of the two 
polling divisions in question : the Court of 
Revision disallowed these votes ; the Judge in 
appeal held that he had no jurisdiction sit
ting in appeal (but only in proceedings un
der the Controverted Elections Ordinance i 
to consider the validity of these votes, though 
he doubter! their validity. “ Residence" means 
a man's habituai physical presence in a place 
or country which may or may not he his 
home ; the word " habitual " does not mean 
presence in a place for either a long or short 
time, but the presence then- for the greater 
part of that period. Re Banff Election— 
Brett v. Si/ton (No. 1). 11* C. L T. lift. 4 
T. L. R. 140.

Lists- Appeal — Notice of t'omplaint — 
Lost of—Parol evidence.] - - A list of appeals, 
containing names sought to he added to the 
voter»' list, was prepared, and a voter’s 
notice <if complaint in Form 6 to the On
tario Voters' Lists Act. R. S. O. c. 7. was 
signed, by the complainant, attached to the 
list of na nes to be added, and handl'd to the 
clerk in his office within the thirty days re
quired by th.- statute. When the list was 
produced by the clerk in Court the notice of 
complain‘ was missing:—Held, that it was 
competent for the Judge to hear and receive 
parol - vldence as to the form and effect of 
the notice in question and of its loss ; and 
that, upon his lieing satisfied by such evi
dence that a sufficient notice of complaint 
was duly left with the clerk, the complaint 
might be dealt with. He Marmora and Lake 
Votera' Liata. 21 C. L. T. 114, 2 Elec. Cas. 
162.

Lists - 4ssi *ament made in previoua
year--Qua lift eat ion ariaing after final revi
sion of roll—Free holder*—Tenante.]—Where 
the assessment for a city, on which the rate 
for the year 1898 was levied and the voters’

list based, was made in the previous year, the
r.-ii having been finally revised on the 2nd 
I lecemher. 1*1*7, freeholders who were such 
between that date and the last day for the 
revision of the voters’ list were, under s. 811 
of the Municipal An. R. S. O. 1*97. c. 223. 
and s. 14 ( 7 * of the Ontario Voters’ Lists 
Act, R. S <» 1*07. c. 7. held, entitled to he 
placed on the list ; and freeholders also who 
had parted with property for which they were 
assessed, but had acquired other sufficient 
property, were held entitled to remain on 
the list ; otherwise as regards tenants, under 
similar circumstances, the form of oath re
quired to he made by them precluding them. 
/h st. Thomaa Votera' IAata, 2 Elec. Cas. 
154.

Lists—duality—Scrutiny. ] — No inquiry 
can lie made upon a scrutiny under s. 76 of 
tlie Controverted Elections Act, R. 8. O. 
1*07, c. 11. ns to voters being under the age 
of twenty-one years, as the voters’ lists are 
final and conclusive on that point. Re South 
Perth Provincial Election — Ellafi v. Mon- 
teith. 2 Elec. Cas. 144.

Lists—Notice of complaint -- Service on 
clerk—Hcffietcrcd letter.]—A notice of com
plaint, with Im of names, was ......Ived by
the clerk through the mail hv registered let
ter. in due time :—Held, that s. 17 (1* of 
the Voters' Lists Act, R. 8. <>. c. 7, had been 
complied with. Re Modoc I of ere' Liata. 21 
C. L. T. 115, 2 Elec. Cas. 165.

Lists— ” Reaided rontinuoualy "—Tempor
ary obaence. I—The provision of s. 8 of the 
Ontario Voters’ Lists Act. R. S. (). 181*7. 
e. 7, that persons to be qualified to vote at an 
election for the legislative Assembly must 
have resided continuously in the electoral 
district for the period specified, does not re
quire a residence de die in diem, but that 
there should he no break in the residence ; 
that they should not have acquired n new re
sidence ; and where the absence is merely 
temporary, the qualification is not affected. 
Wuere, therefore, persons resident within an 
electoral district, and otherwise qualified, 
went to another province merely to take part 
in harvesting work then . and with the in
tention of returning, which they did, their 
absence was held to have been of a tem
porary character, and their qualification not 
thereby affected Re Seymour Voter*' Liata. 
2 Elec. Ca*. 6».

Notice of appeal — leaving at Clerk'a 
residence. \—The language of R. S. O. 1897, 
c. 7. s. 17. s.-». 1. “ give t the clerk or leave 
for him at ’'s residence or place of business" 
notice In writing, etc., means, when the notice 
is not personally given to the clerk, that it 
is to he left for him at his residence or place 
of business in such a place or under such cir
cumstances as to raise a reasonable presump
tion that it reaches his hands within the time 
allowed by the statute. And where, between 
ft and 10 o’clock of the evening of the last 
day for serving notices of appeal, certain 
notices were left on the outside kuob of one 
of two doors of the clerk's dwelling-house by 
a person who first knocked but received no 
response, and such notices did not come to 
the knowledge of the clerk till about noon 
the next day, the service was held insuffi
cient. Re Voter»' IAata of Uungcrford, 23 
C. L. T. 43. 5 O. I* tt. 68, 2 O W. B. 1.
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Notice of complaint — Form of —

Ground* of objectioa — Subjoined linta — 
Amrndmcnt of notice. | — In n lint of com- 
plain's contained in a notice of complaint 
under the Otit*rio Voters’ Lint* Act. It S. 
(). ISt«7, «• 7. the names of person* wnmgfully 
omitted from the voters' lint were given, and 
in the column headed '* ground* on which they 
are entlth -l to be on the voters' list.** “ if. 
F. and " appeared:—Held, having regard to 
the provision* of II (It and (7>. and 
Form ti t list 1) of the Voters' Lint* Act, and 
of ss. 1 ( 121. 1.3, and ."Hi of the Assessment 
Act. and of n. 4 of the Manhood Suffrage 
Il< gistration Act, that the It tters " M F " 
could he properly read as meaning “ Manhood 
Franchise.” and those words were sufficient 
for the purposes of the notice, while the 
word “and " should be treated as surplusage. 
—2. The notice of complaint consisted of fif
teen sheets, each in itself in the form given 
in the schedule to the Voters’ Lists Act ns 
No. tl. the lists No*. 1. 2. .1. and 4. being 
printed on the hack* of forms of notices of 
complaint : only the milice of complaint on 
the Inst sheet was tilled out and signet1 by 
the complainant ; but evidence was given thtft 
the whole fifteen sheets were attached to
gether when the complainant signed the no
tice. and handed the whole to the clerk; 
and they ao appeared before the Pourt. The 
notice referred to the " subjoined list* 
Held, that the lists were part of the com
plaint. and it was sufficient in that regard.—■ 
3. Ueld. that, if it wen» necessary, in order 
to make the notice of complaint a good one, 
to amend it so that it should refer • xplicitly 
to the annexed sheets, the amendm nt should 
not lie allowed under *. 32. He Voters' Lists 
of Carlton Flare. 22 C. L T. ION .3 O. I* K. 
223. 1 O. W. It. 106.

Ontario Elections Act - Notice of com
plaint—\on-eompliamr tcith form—Amend
ment.]— It is not essential that the form

{iven in the schedule to the Ontario Voters’ 
4*t« Act. R. 8. O. 1N1I7. c. 7. for objection* 

to names wrongfully Inserted in the voters’ 
lists, should lie followed with exactness; all 
that is required I* that the nature of the ob
jections to the names should lie stated with 
reasonable clearness. Where, therefore, in 
giving notice of the wmugful insertion of 
names in the voters' list, the complainant 
used list No. 2 of form tl in the schedule, 
being the list for persons wrongfully named, 
instead of list No. .”. being the list for those 
wrongfully inserted in the voters’ list, but 
it was quite apparent what the ground* of 
the objections wen-, the notice was held suffi
cient. An amendment in such case might be 
made, if such was necessary. He Hnudon 
Voters' Lists. 24 C. L. T. 12, 0 O !.. It <131, 
2 O. W. R. KttN

Ontario Elections Act /‘reparation of 
lints—Dominion Franchise Aet, 1S9H, s. 9— 
Appointment of person* to prepare lints — 
Ord< r m council — Prohibition — Foirer» of 
High Court.]—The High <*<>urt of Justice for 
Ontario has power to prohibit persons assum
ing to exercise judicial functions in the pre
paration of voters' list* for an election to 
the House of Commons for Canada, if these 
persons have no authority in law for the 
exercise of any judicial functions in respect 
of such lists. He \orth Perth. Hettin v. 
Llopd. 21 O. 11. KIN, distinguished The

Dominion Franchise Act of ISDN chati. 1 
completely t L-- whole bn m regard 
preparation of voters' lists, adopting the pi 
vincial list*, instead of having parliament nr v 
lists prepared; but. to provide again»' tl. 
possibility of then- being no sufficiently r 
provincial lists in some of the elector ■! 1 
trict*. s. Î) was passed. This section 
that when provincial lists exist "an 
pared’’—they shall be used, but when t v 
do not exist the mode of pn-paring I 
provided in the section may be adopted nr

I lower of the Governor-General in i 'mm 
appoint all necessary officer* for the ; •
• ion of the lists, thus making them h ■ r» 
of a federal Court constituted by tie 
These officers are to follow, as fur jm p<> , . 
the provisions of the laws of the pr 
regulating the preparation and revi-i n ! 
bringing into force of the provincial !i- - 
If the order in council apiminiing tie >'• 
cer* give* direction* to them in conflict with 
the statute, the order, to that extent, lu» no 
effect. If the officers do not proceed in ac
cordance with the statute, they are nnsw ; 
able to Parliament, not to the Court, upon 
an application for prohibition. /,'• 11.«(
Algoma Voters' I Ant», 24 (’. L. T. 3!»7, s n 
L. R. 533. 4 O.W. R. 22».

Ontario Elections Act — Rcvinion «./ 
lint»—Correction of lint» —- Complainant 
Panting up lint»—Time for objecting De
puty registrar of d< d». 1 —A |H»r*on resident 
in. and entitled to be placed upon tl e man
hood suffrage régi ter for a town forming 
part of an electoral district, is entitl'd to re
quire the revision under s. 13 of th< Ontario 
Voters' Li*ts Art. R. R. O. 1N!»7 c 7. of hf 
voters’ list* for another municipality form- 
in* pert of the same electoral district, and 
is ai*o entitled to require the subsequent re
vision of such list* provided for by ss. 22 and
23 of the Ontario Voters' List Act It S 0. 
18R7 c. 7. A deputy registrar of deeds is not 
entitled to vote at an election of a member 
of the legislative Assembly for Ontario for 
the electoral district in which he is acting as 
such deputy registrar, md is not entitled to 
be placed on the voters’ lists in such district. 
The date mentioned by the clerk of the muni
cipality. in the advertisement published hr 
him pursuant to s. 12 of the Ontario Voters’ 
IJsts Act. It. 8. O. 1807 c. 7, as that upon 
which the voters' lists have been posted up 
In his office, is the date from whieh the time 
for taking proceeding*, limited by s. 17. run*, 
even though the clerk has in fact posted up 
the lists some days la-fore the date nane d u 
the advertisement. In re Huron I o/<r« / i»r .
24 C. L. T. S3. 7 O. L. It. 44. 3 O. V It

Quebec Election Act — Income twin 
Domicil—Residence. | A person mu»- hr 
hi* doiuicil in the electoral district, in order 
to have his name put on the list of • 
on qualification of income. Semble, that lm - 
ing such a domicil in one municip y. m 
elector can Im- put on the voters' li- of tie- 
place of his actual residence, in another muni
cipality, in the same eh-etornl district It'ir- 
her v. Cowansville, 24 Que. S. •'. 333.

Registration of electors - Manc .ba
Election Alt, sect. 0, 7. 10 — Sitting of
registration clerk — Order in Council —
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Proclamation—Change in date — P nicer of 
executive—1 nauthorixed change in notice* 
before > ending order — Mn.ndamu* — .Vo 
power ,j fir time.]—Pun-nanl to s. 6 of the 
Manitoba Election Art. 1WM. an order of 
tin- Lieutenant-Governor in mum il wns 
passed on the 28th April, nnd proclaimed in 
the Manitoba Gazette on the 3THIi April, ap
pointing registration clerks for n certain elec
toral division, and fixing the 23rd May ns the 
date, and A.’» house as the place for receiving 
applications for registration of electors. No
tices as provided for in sec. 7 were posted up 
ns required, naming the 28rd as the date. 
The King’s Printer, for certain reasons, 
deemed the date inconvenient, nnd printed 
nnd on the 4th May sent out new (Mister* 
nnmin • the Kith May as the date, and these 
were jiosted 1 o days before the Kith May. 
On the 10th May an order in council was 
passed amending the proclamation of the .loth 
April hv substituting the 16th for the 23rd 
May Qwtirr, whether the Lieut*nant-Gover- 
nor in council had power to change the date 
mentioned in the proclamation.—Semble, 
that, at all events, the King's Printer had 
no authority to issue the amended notices, 
and the notice thus given was not a com
pliance with sec 0. which requires the notice 
to be posted at least K» days before the com
mencement of the registration sitting:—I’pon 
an application for a mandamua to compel the 
regisiration clerk to hold a sitting at A.’s 
house, tiie applicant swore that he had seen 
the notice appointing the 23rd, but did not 
become aware of the change of date until 
after the sitting had been held on the 16th:— 
Semble, that it was no answer to the applica
tion that the applicant might have attended 
at another place in the electoral division on a 
subsequent day ; his right wns to have the 
clerk hK at the places named in the proclama
tion —But held, that to make a mandamua 
effective the clerk must be order**»! to attend 
at some future time ; the Court had no power 
to fix a time, nnd the clerk was equally 
powerless. The Lieutenant-Governor in coun
cil might have the power under sec. 10, but 
the Court had no jurisdiction to compel the 
exercise of it : and the Court will not grant 
a m tndamua unless it can be made effective. 
Re Aaainiboia Electoral Division. Re Carr 
(1910), 14 W. L. It. 392.

Revision — Conteatation — Statua of 
eonteitnnt—Proof of qualification.) — The 
production of the voters’ list, on which ap
pears the same name as that of the (>«>rson 
who contests the Uat, la not alone apfficlent 
to establish the identity of the latter with 
the person named in the list ; and. therefore, 
it cannot be said to be evidence of his quali
fication as a voter. Larireé v. Corporation 
of St. Vincent dc Paul, 8 Que. P. It. 160.

Right to vote—Refuaal of ballot — 4r/i<m 
—Damaqca.)—The plaintiff resided in St. 
John, New Brunswick, and Ills name was on 
the voters’ list in St. John, and also in Dal
housie, Annapolis county. Nova Scotia, at
which latter place the dt ft n lant acted m 
deputy returning officer in the last Dominion 
election. The plaintiff presented himself at 
the Dalhousie booth, and demanded a ballot, 
rmlcr the Nova Scotia statute, which was 
passed with n view to provincial elections 
only, it is provided, in effect, that an elec
tor can only vote once in the province at

any election : that he must vote in the county 
in which he resides at the teste of the elec
tion writ, if qualified, and not elsewhere : and
that not n sident ........ . having a right to
vote in two or more polling districts, may vote 
in either. The plaintiff was required to swear 
before receiving n ballot that “at the teste 
of the writ for this election I resided in the 
city of Si John, New Brunswick : that I am 
tint qualified to vote in the said city . .
He declined to take the oath and was refused 
a ballot and brought this action to recov-i 
damages:—Held, that the plaintiff had a rigni 
to vote in Dalhousie; and damages were as
sessed at $.'{."»<• Anderaon v. flicka, 21 C. L. 
T. 607.

Status of appellant — Reaidcnre — 
Forma. 1—Under tli<* Ontario Voters* Lists 
Act, 7 Eds vil. <•. I, ■■ it und no 
person is entitled to he entered ns an appel
lant in respect of the voters’ list of n muni
cipality, except a person who is entered, or 
entitled to In* entered, on such list a 
voter.—Discussion and application of the 
rule that ill • operation of the enacting
clause of a statute must not be restrained 
or enlarged by the language of n form or 
schedule given by such statute. Re South 
Frederick ahurgh Votera’ I An ta, 10 (). W. R. 
746, 16 O. !.. R. 3<tK

x. IVrife and Rcturna.

Bye-election - - laaue of ter it for—Sea- 
eiori. |—The legislative Assembly of Ontario 
has power while in session to order the issue 
of a writ to hold a bye-election, s. 33 of It. 
8. 1897 c. 12 applying only to vacancies oc
curring while the assembly is not in session. 
Re South Perth Provincial Election—Elluh 
v. Monteith, 2 Elec. Cas. 144.

Special return — Election not held — 
AVic writ—1‘etition—Coats.]—The returning 
officer decided that, owing to the absence of 
roper voters’ lists, the election could not he 
eld on the days fixed by the writ, and pub

licly so declared, nnd notified the two pros
pective candidates that there would be no 
meeting for nomination on the day appointed. 
He made a special return to the writ, set
ting forth why it had not been duly exe
cuted. and the executive government ac
cepted such return, and issued a new writ, 
under which due proceedings were had nnd 
one M.. a former candidate, was nominated 
and declared elected by acclamation. The 
petitioner, who was t<> have tqiosed M„ re
fused to recognize tin* authority of the 
returning officer to decline i" hold a meeting 
for nomination, and on the day originally 
api»ointed left with a clerk of the returning 
officer a nomination paper and deposit, nnd he 
filial a petition under the Dominion Contro
verted Elections Act to have it declared that 
he had been duly elected for the district. 
M. was not made a party:—Held, that, apart 
from the question of the jurisdiction to en
tertain such a petition, no practical result 
could follow from an attack upon the return
ing officer as sole defendant, if the special 
return was illegal, the Court would go no 
further than t<> declare that it wns an invalid 
return upon which Parliament might direct 
the issue of a new writ : but that wns what 
executive government had done, and was not 
what the petitioner had sought. It wns not
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the duly of the t’ourt under it* statutory 
jurisdiction to pronounce u|s»n the constitu
tional right of the executive to direct the 
issue of n new writ; that was a matter for 
the Ifou^e of Common*. In re Mpinaing 
Dominion Election—block v. Varia, 21 C. I, 
T. 288.

xi. Of Ait Case».

Dominion Elections Act — Deputy Re-
turning Officer—Conditional refusal to vote 
—\on-rraidcnt’a on.lh — Damage» -Malin.] 
— Plaintiff, who resided at St. John in the 
province of New Brunswick, was a property 
owner and entitled to vote at Dalbousle, in 
the county of Annapolis and province of 
Nova Scotia, where hi* name appeared on 
the list of voters as a non-resident. Plaintiff 
presented himself before the deputy return
ing officer at Dalhousie at an election and 
demanded u ballot paper, but the officer re 
fused to deliver a ballot paper or to permit 
plaintiff to vote unless he took the non
resident's oath :—Held, that the oath proposed 
was not applicable to the case of a property 
owner residing in another province, and that 
the officer was wrong in his refusal to per 
mit plaintiff to vote, per Macdonald. C.J., 
and Ritchie. J.. that plaintiff's right to vote 
being clear, defendant was responsible in 
damage* for his refusal to permit him to do 
*o; that defendant, in undertaking to de
termine plaintiff’s right to vote, was not 
acting in a judicial capacity, but was merely 
a ministerial officer to carry out the provi
sions of the Act ; and that, even assuming 
that defendant was acting in any respect in 
a judicial capacity, hi* action in refusing 
the ballot paper not being bona fide, but 
beinj wilful and corrupt, the action was 
mainu ' able even on the theory that proof 
of malice was necessary. Per Weatherbe. 
J.. and Graham, E.J., that defendant was 
a public officer having a quasi judicial duty 
to perform, and that he could not be made 
liable for an error of judgment ; that, in 
order to make defendant liable, malice must 
be shewn ; that the burden of shewing malice 
was on plaintiff, and that the evidence ad 
duced was not sufficient for that purpose. 
Andtraon v. Hicka, 33 N. 8. li. 161.

Jurisdiction—Diaavowal and procredinga 
to annul judicial acta—Court different from 
that tn which the aitorncy'a mandate waa 
violated.] — Disavowal and proceeding* to 
annul judicial acts resulting from the viola
tion of an attorney's mandate, can only be 
tak»n before the Court where the suit, in 
which such violation took place, was jwnd- 
jng. Hence, the Superior Court of Quebec 
is not eomiH'teut to take cognizance of an 
action t-i disavow an attorney and to have 
his judicial acts annulled, in a case before the 
Superior Court sitting as a Dominion Court 
to try an election petition — Per Cross. J. :— 
Judgments in election petitions, under the 
Dominion Controverted Elections Act. are 
given in the nubile interest a* much ns in 
the interest of the parties to such petitions. 
They are governed exclusively by the pro
visions of that Act and disavowal not be
ing therein provided for, cannot be the basis 
of a suit-at-law once a decision on the elec
tion petition has been given and forwarded 
to the Speaker of the House of Commons. 
Queanel v. Mrthot (1910), 20 Que. K. B. 57.

Recount of ballots - Dominion Elec
tion Act. R. 8. C. 1000 c. 0, as. 200-21" 
Jurisdiction of County Court Judge Affida
vit—Mandamus. Re \orth Cape lint on ,( 
Victoria Dominion Elrrtion, 0 E. L. It.

Returning officer - Return - In inn, 
tion — Violation by agent—Contempt 
Court — solicitor'a a//vice —- Validity • 
return — ./urisdirfion of Court of Kinrji 
Bench—Mandamu*.] — An injunction order 
was made et parte restraining the defendant 
who was the returning officer for an elector? ! 
division, his servants and agents, from 
making a return to the clerk of the Executive 
Council that II. was elected ns a mendier 
the Legislative Assembly for that electoral 
division. Before notice of the injunction 
order reached the defendant, he had dell verni 
his ret uni, to the effect that II. was . I. u-.! 
by acclamation, to an express company for 
conveyance to the clerk. The agen. <v the 
express company was notified of the injure 
tion order, and knew that it restrained Mu- 
defendant, hi** servants and agents from de
livering the return; but, several hour* after
wards, delivered it to the clerk :—Held, tin 
although the express company w.r tie- 
agents of the defendant, and had com
mitted an act in violation of the injunc
tion, and were guilty of contempt of Court, 
the status an It ex 1st «si at the time tli*-y 
received notl«*e of the injunction, could n-> 
be restored. Itecause the return could not I» 
recalled, and it could not be said that it. 
although made in violation of the injunction, 
was a nullity ; and the Court had no juri
diction to declare void r return which was 
not on its face a nullity.—The return having 
been actually made, its validity or invalidity 
must In» dealt with under the Controvert'd 
Elections Act ; and the Court could nut grant 
a mandamua to the defendant to compel him 
to declare that the plaintiff had been duly 
nominated as a candidate at the election in 
«luestion, for to do so would involve a finding 
that the return made was Illegal ; and to 
«'ontinue the injunction would he futile.— 
Semble, that the violation of tin- injunction 
by the express company was deliberate and 
intentional, and it was no excuse that tlv 
ageut had been advised by his solicitors to 
do as he did. Dat'ia v. B Of low ( 1910*, 1Û 
W. L- R. 41).

Telegrams — Action for price —Illegality 
—Pleading. ]—To an action begun by a tele
graph company to recover the price of a cer
tain number of telegrams, the defendant will 
not lie allowed to plead simply that -urh 
telegrams were sent in the course of a par 
llamantary election ; 6 order to defea 
action in such a case, it is necessary t*> «I 
lege that such telegram* were sent for the 
purpose of illegally influencing the election. 
(it at North-Wcstirn Telegraph Co. V. Dal- 
by. 5 Que. P. II. V2

Votera* lists — Manhood tuff rage voter* 
--- 1 aacaament roll—Change of domicile Ku
ra l M. F. votera—Aaaeaament iet—Flection 
Art—Votera* lAata Ad.]—If the assessor has 
placed the name of a person on the as*»-- 
ment roll as a rural “ M.F." voter under 
s. 24 of the Assessment Act, 4 Edw. VII. 
c. 23 (0.1, the duty of the clerk *-f the 
municipality is to place the name of such 
person on the voters' list thereof, and the
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condition* of that section a* to his residence 
and domicile are those to be regarded by 
the Judge when finally revising the list under 
s 25 (3) of that Act and s. 14 of the 
Voter*' Lists Act, 7 Edw. VII. '*. 4^ (O-) — 
A. B. having Seen properly placed on the 
assessment roll for the township of Adolphus- 
town a.» M. F., removed to an adjoining 
township in the same electoral district, and 
was domiciled there at the time of hearing 
complaint* against the voters* list for the 
former township, and of the tinnl revision 
thereof. No appeal was made to the Court 
of Revision for Adnlphustown to have his 
name removed from the assessment roll, and 
the municipal clerk placed his name on the 
voters' list. He took no steps to have his 
name entered on the assessment roll nr 
voters' list of the township to which he had 
removed, nor was any application made to 
have his name so added An appeal or com
plaint, however, was filed to have his name 
struck off the Adolphustown list:—Held. that 
his name should not be struck off the latter 
list.—The conditions as to the residence of 
the rural M. F. voters are to be looked for 
in the Assessment Act. 1 Kdw. VII. c. 23, 
s. 24 (O.), and the Election Act, 8 Edw. 
VII. c. 3, s. If. (O > Hee also the Voters' 
Lista Act, 7 Edw. VII. c. 4, s. ft (O.) In 
re Adolphu»town I'otern' Lift, 12 O. W. It. 
827, 17 U. W It. 312.

Voting — Ballot» — Counterfoil not de
tached—.Mistake of deputy returning officer 
—Number on bark—Identification of rofcr.J 
—At an election held under the Ontario Elec
tion Act. 8 Edw. VII. c. 3. n deputy return
ing officer omitted in every instance to de- 
tach the counterfoil from the ballot paper 
when he received it from the voter, and to 
destroy it, as required by s. HM of the Act, 
and placed the ballot paper with its attached 
counterfoil in the ballot box:—Held, that 
the official number printed on the hack of 
the counterfoil, as recpiired by s. 7<> (2», 
(6), is not a mark on the ballot paper by 
means of which the voter can be identified, 
within iio' meaning of a. in « * * of th< \ 
and that the ballot pap< ri n re pr iperly 
counted Re Stormont Procinmal Elcrtion, 
12 O. W. R. 518. 17 O. L. R. 171.

? Municipal Elections.

Abandonment of proeeedinge Inter
vention of elector». ]—There is nothing in 
the charter of the city of Montreal prohibit
ing qualified electors of a ward from Inter
vening in a contestation of the election of 
one of the aldermen of that wani, when 
they allege that the plaintiff has manifested 
the intention of abandoning the proceedings. 
—Although the intervenants may be, by 
reason of the delay elapsed since the election, 
precluded from instituting direct proceedings 
to contest the said election, the lapse of the 
delay does not deprive them of the right to 
intervene upon proceedings instituted within 
the delays, for the purpose of continuing 
the same, in the event of the plaintiff failing 
to do so.—Such intervention cannot place 
the intervenants in a better position than 
that of the plaintiff, and they can only ask 
to he allowed to continue the plaintiff's con
testation in the event of his failing to do

so, hut they cannot ask that the suit be 
continued as if they had been the original 
plain .ffs. nor lake conclusions which the 
plaintiff himself has not ink'-n. Moreau v. 
Lamarche, 3 Que. P. R. 301.

Albert» Village Act, 1007 — Villages 
already organised — Application of Act — 
Resignation "f oandidnte—No power to with
draw — Void election. Re Slnmy plain 
Municipal Election (Alta.), 8 W. L. II. 54.

Alderman - Petition to act aside elec
tion — Procedure — Quo warranto — Cor
rupt practice» — Recrimination — Efoeption 
to form—Service of petition—Authorization 
of Judge.]—The remedy given by art. 087,
O. I', C. max be invoked to set aside, on 
the ground of corruption, the election of an 
alderman of :l city whose charter prescribes
no special procedure for that purpose.—A 
defendant called on to answer a petition in 
the nature of a demand for a quo tcarranto 
cannot set up. ns a ground of exception to 
the form, the fact that the petitioner haa 
himself committed electoral acts forbidden 
by the law. in the course of the election in 
question.—A petitioner who proceed* under 
art. 987. C. P. C.. is not obliged to serve 
upon the defendant the authorization of the 
Judge prescribed by art. 980. and failure to 
serve it is not a ground for sotting aside the 
service "f the petition. B-tmaou v. Tas- 
chertau, 29 Que. S. C. 313.

Alderman — Property qualification — 
Slot ion—Partie».] — In quo warranto pro
ceedings under the Municipal Act. it is per
missible to join two or more t>ersons in the 
one motion only when the grounds of ob
jection apply equally to both.—Where, there
fore. the objection was to the qualification of 
two aldermen, which xvas separate and dis
tinct, the joining of the two in one motion 
was held to be improper.—Property which 
has been in the undisputed possession of an 
elected candidate for fourteen years, he pay
ing no rent nor giving any acknowh-dgment 
of title thereto, his title being admitted by 
the previous owner, xvho a few days after 
the election executed a conveyance thereof to 
him. xvas held to constitute a suffieient quali- 
fi< it ion.—The qualification which by s. 75 of 
the Municipal Act is allowed to be " partly 
freehold and partly leasehold," is satisfied 
by half the amount being freehold and half 
leasehold. Regina ex rel. Burnham v. 
Hagcrman and Bramiah. 20 C. I,. T. 104. 31 
O It. <3ti

Alderman for city — Property qualifi
cation Declaration before nomination — In
sufficiency of — Subsequent declaration — 
Actual qualification.]—A candidate for the 
office of alderman, though in fact possessing 
the necessary property qualification, mis
stated it in his declaration, made pursuant 
to s. 129. s.-n. 3 la', of the Municipal Act, 
1903, as amended 4 Edw. VII. c. 22. s. 4 
((>.), and, as there set out, it was in
sufficient. This declaration, however, he sup
plemented by another before taking office, ai 
required by a. 311, in which he shewed 
sufficient property qualification:—Held, in 
the circumstances, that it was too late, after 
the election, to contend that the misstatement 
in the former declaration xvas ground for 
setting aside his election othvrxvise free from
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ol i etion Rt i ■ r rtl. I/»-tin \. u a ts,,n. 
11 (). L. It. T O. W It 282.

Alderman for city — Property (nullifi
cation — Tenancy or house — Value —• 
Assessment roll — Yearly tenant—Indefinite 
term Ret et ret. Martin v. Moir, 7 <>. W. 
K. 3110.

Appeal — Amending statute — Pending 
cam-. 1—The amendment made to Art. 2X3 
of tie charter of the city of Montreal for 
tile purpose (,f allowing an appeal to the 
Court of Review from judgments of the Su
perior Court in contested municipal election 
cases is not applicable to a cause pending at 
the time of the assent to the amending sta
tute. which cause is governed, n ■ to the 
right of appeal, by the statute in for> when 
it is begun. Renault V. tiaynon, 3 Qu •. I*. R.

Appeal — Statute limiting right — In
terlocutory order.]—The prohibition by the 
charter of the city of Montreal of an appeal 
to the Court of Queen's Bench in the mat
ter of contested municipal elections applies 
to interlocutory as well as final judgments. 
—Such prohibition is legal and int*a circs. 
Jaojum v. Clarke, 3 Que. I*. R. 04.

Ballot — Form of — Statute not follotred 
—Interpretation Art. s. 7 (Ait.)—In voting 
on a local option by-law the ballots used 
were in tlie form of " For the By-law " and 
" Against the By-law." The Liquor License 
Act. s. 141 (81 requires the I «allots to be 
in the form of “ For Local Option ” and 
“Against Local Option." Apart from using 
this form of ballot the voting was conducted 
according to the Municipal Act. under which 
the vi. ;ug took place.—Meredith. ('.J.C.P.. 
refuseil to quash the by-law. — Divisional 
Court «Armed Meredith. C.J.C.IV. bidding 
that the defect in form was cured tiy the 
Interpretation Act, 7 Edw. VIL, c. 2. a. 7 
(35), which reads " Where forms are pre
scribed, deviations then*from not affecting 
the substance or calculated to mislead, shall 
not viiinte them." Re iiilrs and Almonte
« l»nn. Ill 0. W. It. r.:*). 21 o. L. It. 302. 
1 O. W X. 820.

Ballots - Marking — Totcn charter — 
Provincial Flection 1 et. | The tow n charter 
of 8te. Aime de Bellevue has not made part 
of its election machinery s 13d »f the i*ro- 
vineial Flection Act, which says that in 
voting the cross is to Is- marked in the while 
circular space u|h>u the ballot opposite the 
name of the candidate.—Even if this section 
did apply to the town, the cross marked in 
the white space containing the name of the 
candidate, w mid he valid, for s. IXt of said 
Provincial Election Act, in its list of the 
causes which justify rejection of a ballot 
paper, does not in dude a breach of the rule 
laid down by s. MJ. St. I ten it \. Théoret, 
7 Que. p It. 415.

Ballots — Recount — Scope of inquiry— 
lluty of Judge.]—I’pon a recount of the 
ballots east at a municipal election, the 
Judge is limited to verifying the 1 «allots in 
the same way that the deputy returning 
officer does so; be cannot strike off the vote 
of an elector on the ground of the omission

of some formality required in order to prevent 
possible frauds. Ft p. .1/eloper dit st. Umj. 
7 Que. P. R. 3811.

Ballot papers — Statutory form 
Motion to quash by-lau- - - Illegality — 
Municipal l cl, arc. — Xotirr to eh 
—Publication — Time — Liquor Firms- 
Art, arc. 66 — Recount — County f.,urt 
Judge — Marking of ballota—Findings con- 
elusive — Status of electors — Vol. rw* l.u 
—Finality — I otrrs assist'd by deputy r. 
turning officer in marking ballota \bxtnc, 
of oath—Deducting cotea from majority - 
Secrecy of ballot. I By 1 he amend 1 ei 
to the Liquor License Act by 0 Edw. N il 
ch. 31, sec. 4 (a), a new form of ballot 
paper for voting on local option by-laws 
Introduced, whereby the voter is to make 
his mark opposite the words " for license" 
or " against license —Semble, that the im
port was sufficiently clear, and a voter would 
not be misled by the form of the ballot
Bat h> hi. that a by law can, upon a n ot n 
to quash, l«e questioned only for illegality 
S«*c. 427 of the Municipal Act. which i- ni> 
plicalile to a ’ y-law under the Liquor License' 
Act ; and there was nothing illegal in sup
plying to voters ballot papers in the form 
prescribed by statute.—It was contended that 
the notice given by the council stating that 
the by-law had passed its first and second 
reading*, and where and when the vote then- 
on was to be taken, etc., was not given 
within such time before voting as is pre
scribed :—Held, that the matter of notice i« 
wholly regulated by sec. lit! of the Liquor 
License Act, and sec. 3711 of the Municipal 
Act is not incorporated, ami is. indeed, in
consistent with sec. 66, which requires 
nothing more, in point of time, than that the 
notice should he published as soon as possible 
after the second reading, and at least one 
month before the vote is taken, which does 
not mean for one month Immediately pre
ceding polling-day.—The by-law having had 
its first and second readings <>u the Dth O-m- 
her, the notice was published in the Manitoba 
Baselte on the 10th. 23rd, and 30th October 
and the lilh and 13th November, and in the 
proper local newspaper on the 14th. 21st. and 
25th October and 4th and 11th November 
Held, 1 lint this was in strict compliance with 
see. 00, and constituted notice of oik- month 

Hull \. Rural Municipality of South Vor 
folk, K Man. L. It. 437. followed. Held. ,! 
that the findings of the County Court .lad 
upon a recount of the ballots cast at the vot
ing upon the by-law. with reference to ob
jections bearing on the place where and tin- 
manner in which electors marked their ballot 
papers, were conclusive, and would not In- 
reviewed u|s«n a motion to quash the by-law 
—Held, also, that the last revised list of 
electors was conclusive evidence of the status 
of the electors therein named. -//* Id. al»".
• liât, in no circumstances, and whatever he 
the grounds of the request, can a voter I»* 
assisted by the deputy returning officer in 
marking his ballot without having first ink 11 
the oath prescribed by sec. lilt of the Muni
cipal Act ; and the votes of 1 electors win- 
had been so assisted without their taking tin 
oath should not be counted.—Held, also, that 
evidence could not Is- received to shew how 
these 1 electors voted ; the votes should be 
deducted from the |hiII, and, as the vole, on 
the result of the recount, stood for and



ELECTIONS. 16541653
7N against license, there was. after deducting 
tj,p 4 votes, no majority against license ; and 
ill,, by-law should be quashed. He Nhonl Lake 
Loral Option (1910), 14 W. L. It. 302.

Bribery — Disqualification of candidate 
— /•malty — Prosecution — Accomplice — 
/far.]—When a candidate at a municipal 
election for the city of Montreal withdraws 
therefrom because of his disqualification un
der a provision of the city charter, the giving 
nml accepting of a sum of money, to and by 
him. to defray the expenses Incurred by him 
t„ the time of his withdrawal, is an act of 
bribery within the meaning of as. 227, 228, 
and 23* * of the charter.—2. A person, though 
ineligible !-> office by reason of a legal dis
qualification. may mne the less be a candi
date at an election to the office, and ns such 
be liable to the penalties and forfeiture* im
posed on candidates who are guilty of 
bribery.—8. No penalty for bribery can be 
pronounced upon, nor recovered from, a party 
(other than the principal in the offence), who 
has brought suit against nil accomplice or 
accomplices for the same offence, on the 
day on which he was himself prosecuted 
therefur. )Iumton v. Hébert. Hébert V. liat)- 
non. Lapointe v. Hébert, Prolet v. Lapointe, 
27 Que. 8. C 435.

Bribery of candidate - Induct mi nt 
to withdraw — tio-between.] — Where a 
candidate at a municipal election for the city 
of Montreal, who was ineligible, was in
duced to withdraw u|>on payment of his 
election expenses, effected by means of two 
promissory notes, the first signed by the prin
cipal in the transaction, for whose advantage 
the withdrawal took place, in favour of a 
third party, who, in turn, signed the second 
for a like amount in favour of the candidate, 
the aforesaid third party in thus acting as 
the mere go-between, did not commit the 
offence of bribery punishable under ss. 227 
and 230 of the city charter, 112 V. c. 58. 
Lapointe V. It>rthioume, 27 Que. S. (\ 4*50.

Bribery or undue Influence Evidence 
—Affidavit* in answer — Statute. ]—Upon 
an application in the nature of a quo war
ranto to set aside a municipal election upon 
the ground of bribery or undue influence, ns 
defined in - ss. 245 and 24*5 of the Municipal 
Act i: s 11 c 223, nil the evidence both
pro ami con, and not merely the evidence 
addu'-ed by the relator in support of the 
charge, is io lie taken taco voce; this is the
true construction of s. 248, to aid which the 
heading "evidence as to corrupt practices 
to be taken viva voce," may be read into 
the section ; and affidavits in answer o oral 
evidence cannot be receh ■ -I Rea em riL I >nr 
v. t uthbert, 21 C. L. T. 190, 1 O. L. K. 211.

Conduct of presiding officer / raudu-
Irnt practice»—(’losing poll.]—In a muni
cipal election, the facts that the presiding 
officer has given to a supporter of the candi
date elected, privately and in a low voice, 
advice as to the election law; that shortly 
before four o'clock on the first day of the 
voting certain supporters of the candidate 
elected, who have not voted, withdraw from 
the hall in which the voting is going on, in 
order that, by reason of their presence in the 
hall, ilie voting may not lie adjourned to the 
next day; that the presiding officer said to au

elector, who afterwards entered the hall, "if 
you do not wish to have the poll go on 
to-morrow, vote immediately or go out," after 
which the elector, who swore that he did not 
wish to vote, retired without having voted— 
did not constitute fraudulent practices justi
fying the setting aside of the election. Thfi
ord v. Itoilcuu, ‘il Que. S. C. 209.

Contestation Time — 7nf repetition.] 
—The lapse of the delay precluding a nnrty 
from contesting a municipal election in the 
city of Montreal, does not deprive lim of 
fin- right to intervene upon the proceedings 
instituted within the delays for the ,»urp ne 
of continuing the same, in the event of * lie 
plaintiff failing to do so. Larin v. Xault, 
8 Qtu P i:

Contestation of municipal election—
Mu»t the petition be servi df — A/fid'idt — 
Lint — Exception to the form—C. P. /7^; 
62 lid. r. SX. m. 2X0. | — It is not necessary 
to serve upon the opposite party, a petition 
wherein the election of an alderman for the 
city of Montreal is contested.—It is for the 
Judge to decide ns to the sufficiency of the 
affidavit attached to the petition.— If the 
t'ourt, having seen the petition that lias been 
presented to it, orders the issue of the writ, 
it is not necessary to file a Hat. t'anacant v. 
(Jauvin d Montnal (1910», 11 Que. P. R. 
325.

Contestation of a municipal election 
under the Cities' and Towns' Act -
Security—,1 Edic. VU. c. SX, mm. 292, 29S, 
294-1—The petitioner, in contesting a muni
cipal election, must furnish security to the 
extent of $500 in virtue of the Cities' and 
Towns’ Act, s. 294. P> « jardins v. Ijcclerc, 
11 Que. V. R. 32.

Controller of city—Summary proceed
ings in nature of quo warranto—Application 
of—Construction of Municipal Act—Prohibi
tion. He H*x ex ref. Snider V. Ri< hardeon, 
3 O. W It. 276.

Controverted election Action for de
claration that election void nml for injunc
tion- Expiry of time for proceeding under 
Municipal Controverted Elections Act — 
Proper remedy—Quo warranto—Application 
for interim injunction. Penny v. itrent. 4 
K L. R. 437.

Controverted election — Inability to 
read and write—Quo warranto—Inttrest of 
r-lator. ] Any interested party can object to 
a oerson who cannot read and write unlaw- 
lully holding and exercising the position of 
mayor, by a writ of quo warranto, issued at 
any time after lie has taken the oath and 
entered into the functions of his office, /'age 
v. (Jenoit, 10 Que. P. It. 95.

Controverted election - Petition—Affi
davit Xotier—Time — Abolition of term — 
Chart 1 r of town - Incorporation of code by 
reft rente — Const ruction of statute.) — The 
affidavit mentioned in Rule 47 of the Rules 
of Practice of the Superior Court, applies 
only to incidental motions or petitions in the 
course of a pending suit, and not to such as 
themselves form the commencement of suits. 
2. The Act *51 V. c. 20. s. 3. having abolished 
the terms of I lie Circuit Court and the Su-
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perior Court, nt Quebec, there are no longer, 
practically, tern's or sessions of the Court 
at Quebec. or, t- put it in another way. the 
whole year con dilutes a single tenu, and, 
therefore, if notice of a petition in contesta
tion of a municipal eleciion is given within 
15 days after such election, it may be pre- 
ænted to the Court at any time afterward*. 
3. In this case the charter of the corporation 
of the town of Levis, referring, as regarda 
contestations of elections, to arts. 848-358, 
inclusive, of the Municipal Code, and de
claring that they are to Ik* regarded as form
ing part of it, these articles as they existed 
at the time the charter was passed by the 
Quebec Legislature, and not those which 
have been substituted for them by the legis
lature, are to lie considered as incor|K»rated
in i in- charter. If eraser \ ffsllecu, 23 Que.
8. C. 13(1.

Controverted election — Petition—Affi
davit—Security for cost»—7Yrmt of Circuit 
Court. | — It is not necessary that a petition 
in contestation of a municipal election should 
Ik* accompanied by an affidavit. 2. The 
security for costs which the party contesting 
the election of a municipal councillor must 
give, in which the surety declares that he 
is the owner of an immovable of the value 
of #200 over and above all his debts, ia 
sufficient. 3. Although it is declared in 
s. 2352. It. 8. Q.. that in the district of 8t. 
Francois all judicial days are term days, 
nevertheless, if the liar of 8t. Francois has, 
by resolution, approved by all its members 
and accepted and followed for several years, 
fixed certain days as term days for the Cir
cuit Court, that resolution has the force of 
law. Lmbbe v. Morin. 23 Que 8. C. 280.

Controverted election — Petition — 
Pleading—.1 mcndmrnt. |—The insufficiency of 
n pleading in a contestation of a municipal 
election, governed by the provision of the 
Municipal Code, is « cause of nullity. 2- 
After the expiration of the time for serving 
the contestation an amendment will not In» 
allowed, Ilritton v. Pelletier, 5 One. 1\ IL 
295.

Controverted election — Practice — 
Affidavit — Irregularity — Waiver—Notice 
of motion — Service—Mayor of town—Dis
qualification—Membership in school board— 
Construction of statute—Costs. Rem em rel. 
McCollum v. McKimm. 2 O. W. R. 1U2.

Controverted election — Quo uarranto 
—('on test thon—Deposit.] — The right to a 
seat in the municipal council of the city of 
Quebec may he contested by <juo warranto. 
2. The remedy by quo war run to under the 
F°dc of Procedure is not affected by arts. 
427 it neq., It. 8. Q. 3. A petition invoking 
reasons against the validity of an alderman s 
claim to hold a seat in the city council of 
the city of Quebec, and asking that lie be 
ousted and his seat given to the petitioner, 
and that the city clerk be ordered to pro
claim him ,-lected, is a contestation of the 
election, and therefore the deposit of #2V0 
required by 58 V. c. 4ii (Q.I, as security for 
the costs of contestation, must be made. 
Hoy v. Martineau, 22 Que. H. C. 1.

Controverted election Recount of bal
lot«—Petition—Juridiction of County Court

Judge to try — Sufficiency of petition — 
liallott — Objectiona to.)—The de.-l.-nation 
of the county clerk on a recount of 
under the Municipal Act, It. S. X. s T. . 
c. 70, as. 04, 05, 00, Ik simply the n m 
which the presiding officer should have m, 
had lie correctly counted the ballot-. ,,ij 
does not in effect differ in any way from • 
return of that officer, and does not depr \ 
the County Court Judge of his jurm. 
to try an election petition, conferred 
Municpal Controverted Flections Act. 1{ < 
N. S. 1900 c. 72.—A petition which 
pleins of an undue return and sets forth f.i 
sufficient, if true, to shew that such 
case, complies sufficiently with the pro i 
respecting the presentation of the p.-titi<<n 
contained In s. 7 of the Act. On tin - .,1 
of the petition evidence was given i . -|, w 
that |H*titioncr. on the day of the <-l.*«-ti ; 
paid for the dinners of several electors u! i 
took dinner at the same house with him 
it appeared that such payment was not m.- 
in pursuance of any previous intention or 
arrangement, or with the Intention of cor
ruptly influencing the voters -.—Held, nilirm- 
iug the judgment of the trial Judge n this 
point, that ns the payment, while unlawful, 
was not made “on account of tie un,r- 
having voted or being about to vote," it was 
not a corrupt practice within the meaning 
of the Act, rendering the candidate linld. 
disqualification and other penalties.—Of th 
three ballots rejected by the clerk and allow I 
by the County Court Judge, one had a fin. r 
mark or s nudge on it, another had iwo 
crosses ins end of one, in the space opposite 
the name ■ f the candidate, and in the ease ,.f 
the third I allot the voter had made his mark 
below the name of the candidate whose name 
was print *d last in order on the paper, and 
below the double lines printed at the bot*,un 
of th<* pi per :—Held, Townshend, c.J. li
sent ing a., to the last mention- ballot paper, 
that all three ballots were properly counted. 
Stephen v. Clemming, 42 N. 8 It i
K. L. R 402.

Controverted election - Setting asi- ■ 
petition — Time — Security — Recoguisaii.i* 
—Commissioner. Micholl* v. Rawdunj, tl I
L. it 41.

Controverted eleetlon Two petitions
Security for coats — Practice — .1 mbiguity. | 
—1. The formalities in respect of securey, 
in a conteste»! municipal case, should 
strictly interpreted. And, when two petition* 
have been presented, tin* second while tie- 
first is under consideration, the security giv u 
for tim Aral petition cannot avail : u 
second, unless it clearly appears that ih< 
surety has intended to become such wrh 
respect to the second petition as well. 2 
In this case, tin* security, hearing the num
ber of records of the Court affixed ' lie 
first petition, struck out in pencil and u--t 
replaced. does not sufficiently indicate that 
it is given on the second petition, and thi re- 
fore the security and the petition in contesta
tion should be set aside. Rousted u V. Pel' 
letier, 34 Que. 8. C. 288.

Controverted eleetlon of reeve —Pro
per qualification — Intcrett in property —
Freehold estate for life. |—The   lent
who had an annual rent charge of #125 
on certain property for life, with a home
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thereon for life, had a freehold interest 
sufficient to qualify him for reeve No 
opinion expressed as to it not being per
missible to make seeond motion for respon
dent's removal, first having been dismissed. 
Ret cl ret. Ingoldabp V. Speers, 13 < >. W. It. 
611.

Controverted eleetion petition -Cor
rupt practice» — Particular».] — Tin* peti
tioners contesting the validity of a municipal 
election will be required to furnish the fol
lowing particulars: (a) the dates, places, and 
circumstances of acts of violence, corruption, 
fraud, trickery, threats, payments of money, 
gifts, or promises, to which reference is made 
in the petition, and the names of the persons 
involved in these practices: ( bt the dates, 
places, and circumstances relating to the pay
ment of municipal taxes, the names of per
sons w ho paid such taxes, and for whom : 
(c• the nature of the threats and acts of 
intimidation which were made to certain elec
tors ; (d) the names of the agents men
tioned ns having devised and carried out a 
system of corruption, threats, intimidation, 
general treating, and the use of intoxicating 
liquors. Lachaptllc v. Pauzé, 9 Que. 1*. H. 
233.

Controverted election petition >>c«- 
rity for conte—irt. 352, M. C.—Failure to 
comply idth—Nullity of petition. 1—Article 
382 of the Municipal Code, which enacts that 
petitioners to set aside a municipal election 
"must give security for costs at least ten 
days before the petition is presented to the 
Court, otherwise such petition cannot he 
received," is prohibitive in its terms, and 
failure to comply with it imports nullity 
of proceedings had. The Court has, there
fore, no power to allow a petitioner who 
has not given sufficient security to put in 
another and different bond, and the petition 
revelved under nil insufficient bond must lie 
deelared null and void. Rttusseau v. /V/fr- 
ber, 38 Que. S. C. 888.

Corrupt acts by agent. — Treating— 
I Hiding election.] — The Court lias power 
under the provisions of the Municipal Con
troverted Flections Act, H. S. N. S. ItMNI v. 
72. ns. 4. HI. 22. aided if necessary by s. <14, 
to wet aside thr election of a municipal 
councillor for corrupt acts <>f an agent, whe
ther committed with or without the knowl
edge and consent of the candidate.—The giv
ing of a drink on election day, by a person 
standing in close relationship with the re
spondent. to a voter who had * changed ” 
from the petitioner three days bef ire the elec
tion ati'l decided to support the respondent, 
was held sufficient to render the election of 
the respondent void. Kaulback v. McKean, 
38 N. 8. It. 864.

Corrupt practices Effect on election— 
Vote* of unquolifitd persons Scrutiny.]—
Promises, gifts, favours, or tlirents, which 
may induce an elector to vote for a candidate, 
are corrupt practices, the effect of which is to 
annul the election of the candidate for a 
municipal office, whatever he tin number of 
votes whom he has thus corrupted. Hut 
illegal votes which are so because of want of 
qualification of the voter, do not invalidate 

c.c.L.—83

the election, if. such votes being deducted, the 
i l< ted -ill baa a majority •■!' legal 

votes, fjobl» v. Morin, 23 Que. 8. <*. 407.

Corrupt practices by < andidate —
Particular election.]—The corrupt practice 
rt'f. red to in - 241» of the ehnrter of the city 
of Montreal, <12 V. ■. 88. is a corrupt prac
tice committed by the candidate in the elec
tion in which lie is u candidate, and nut in 
another election in which he is not a candi
date Tanguay v. I allures, <1 Que. P. B. 122, 
20 Que. 8. C. 122.

Councilman Proceedings not intituled 
in any Court- Voli'ts of holding met ting not 
duly posted. I- Application to oust from office 
a member of a local improvement district 
council : //■/</. that it is unnecessary for tie-
proceeding to he intituled in any Court, and 
that evidence shews respondent to have liven 
duly elected. No proof, even if notices re
quired to be posted, had been posted, that 
result of election would have been different. 
He ./one* and Stribell, 1<» W. L. B. ô<>8. In 
re Ijtjral I rnproocment District No. ll-a-3, 2 
Mask. !.. It. NO.

Councilman Votes of unqualified per- 
sons—Saskatchewan Local improvement Act,
1906 i S M papm <*l of i<i.r> », I Appli
cation requiring respondent to shew cause 
why he should not be ousted from Ids posi
tion as councilman on the grounds that cer- 

part ■ - ha I voted w hoee t ixea had not 
been paid. Summonses discharged, there be
ing no evidence that local improvement taxes 
in question were not paid. Summonses de
fective, having been signed by clerk in cham
bers instead of by Judge who granted same. 
U*r ex ret. I tale v. Lajiz, 10 \V. L. It. 506. 
2 Sask. L. It. 78.

Councillor — .-liirn Naturalization 
pendente life.]—A municipal councillor who 
was an alien at the time of his election as 
such and at the time of the issue of a writ 
of quo warranto to deprive him "f the office 
on the ground that he was not a British sub
ject, cannot, by heromiug naturalised pen
dent! lite, obtain the discharge of the writ, 
naturalization m.i having a retroactive effect 
Campeau v. Urosboillot, 17 Que. S. U. 110.

Councillor —Disqualification of—School 
trustee — Term not empire*! — Motion to set 
aside election—Costs—Disclaimer. |—The re
spondent was elected school trustee in Janu
ary. 1903, for two years, and took the oath 
of office on 21st January, 1003; (2) that on 
20th 1 iveember. 1904, he was nominated ns 
councillor, and on the satin- day was nomin
ated ( with four others I ns school trustee ; 
hut next day tiled with the secretary of the 
school board a memorandum in these words : 
*• I hereby tender my resignation as candidate 
for trustee for 1006;" (8) that the first 
meeting of the new school board was held on 
18th January, 1908. when the same was 
organised; (I- and that Mr. Cook took the 
until of qualification as councillor on 27th 
December. 1904. made his declaration of office 
as councillor on 9th January. 1906, and took 
his seat in the council. On 7th February the 
relator caused a letter to he written to the 
respondent pointing out that he was disquali
fied by reason of 3 Edw. VII. c. 19, s. 80, s.-s.
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1. aw having been a member of the school 
board at the time of his election, and inviting 
him to consult his solicitors as to the advis- 
ahility of disclaiming no as to save costs of 
pmcei-dings to have him unaegted. O'Connor 
V. City of Hamilton, 8 (). L. It. on pit 400 
and 410. followed. Motion to set aside the 
election of the respondent ns a town council
lor rranted, with costs, as the respondent did 
not avail himself of the notice to disclaim. 
Rex r«r rel. Jamieton v. Cook, 5 O. W. It. 
850. » O. L. It. 460.

Councillor Overdue taxra—Rcaidcnt c— 
Miat'ondm t. ]—A paragraph in the petition 
accompanying a writ of quo irarranto to void 
a municipal election, alleging that the defend
ant owes taxes to the municipality of which 
he is one of the councillors will In* struck 
out on demurrer if it does not also allege 
that the defendant owed these taxes at the 
time of his election.—2. That pr< arc ni ant 
fairr droit will In* ordered ns regards allega
tions that the defendant has not his resi
dence nor hi* place of business within the 
limit* of the municipality; that he has caused 
to be cancelled a sale of municipal delienturea, 

of i ttifj ing for his per
sonal interest, a subsequent sale thereof more 
advantageous to him: and that he has caused 
to lx- paid to a creditor of the municipality 
a larger eum than is due with the object of 
obtaining a commission thereout. )"ufr v. 
Bayard, 2 Que. I*. K. 524.

Councillor - Qualification — Pleading— 
Particular*—Quo irarranto. |—Upon a mo
tion for a quo irarranto against a person who 
occupies th'- position of a municipal council
lor. founded ii|s>n the allegation that he ha* 
not the qualification of landed proprietor re
quired by the statute, where the respondent 
hy his pleading affirms that hi- has such quali
fication. the petitioner had no right to de
mand. by a motion for particulars, the des
cription of the property which he has and 
the pris! net ion of the title deeds upon which 
it rests. I rudrl v. Boucher, 28 Que. 8. C. 
182.

Councillor- Qualification—Poll tax payer 
is not ratepayer—Disqualified person retain
ing office - -Quo irarra.nto proceedings for re
moval — Statute — Construction — Effect 
to lie given to form. In re Mark, 1 E. L. It. 
222.

Councillors Disqualification—Licmied 
vendor of loiuort Inapeetor—Canada Tem
perance A<i.j A licensed vendor under the 
second part of the Canada Temperance Act 
Is disqualified from being a member of the 
municipal council; per Tuck, C.J., llanlng- 
ton, Landry, Barker and McLeod, JJ.—An 
inspector, under the Canada Temperance Act. 
appointed by the municipality, is disqualified 
from being a member of the municipal «nun* 
cil ; per Tuck, C.J , Landry, Barker ard Mc
Leod, JJ. Ex p. William*- In re DUkic, 3 
E L. R 378, 38 N. B. R. 186.

Councillor* — Disqualification — Paid 
official of municipality — Duties of tfficc 
completed before nomination. Hex ex rel, 
Bmith v. Nekiek (N W.P.t, 5 W. !.. IL B33.

Councillor* — Qualification —Ratepayer 
—Quo irarranto—7’ime of election. |—Under 
the provisions of the Towns Incorporation

Act. It. 8. N. 8. ÜIOO, c. 71, s. 26 (2). two 
tbitius air aso—miry to qualify a pir u 
serve as councillor of an incorporated town : 
tl» be must have been » ratepayer 1 
year before his nomination; (2) he must <-on 
tlnue to lie a ratepayer.—Where it appear-d 
that the rescindent was not n ratepayer at 
the time of his election :—Held, that this 
condition being once shewn to exist, it tnnv
be preMuned to continue ; that for a di 
livaiion continuing after the election, quo 
warranto was the proper remedy ; and that 
no distinction can Is- made between a dis. 
qualification existing al tii. time of tin n 
ination and a disqualification existing at the 
time of the election. Bar \. Mir /.. 2 E i 
B. 210. 41 N. 8. K. 128.

Councillors Petition to avoid election 
Allegation» — Claiming teat — Sominatv.n 
—Voter»' li»tt — Mimomer of voter* Cor
rupt practicea — Bribery — I'ondidofea 
.4peat.]—lu n petition contesting the elec
tion of a municipal councillor, where the 
petitioner prays not only the voting of tin 
election of the respondent, but also that he 
himself shall be dorian d elected, it is sutli 
dent to allege that votes were cast for each 
of them, without more formally alleging their 
nomination as candidates.— In a town xvhere
in the provisions of 40 V. c. 29 t Q i, n^-ani 
ing voters’ lists, are in force, those only tuny 
vote whose names are on the list Tin 
faulty spelling of names and the substitu
tion even of one family name for another 
(c.p., Moreau for Morency), where it is plain 
that it results from an error of tin «•••piist. 
and that the identity of the person is not 
in doubt, do not form an obstacle to p- t- tis 
voting i be corruption ait t I al I 
36 V. c. 9 (Q. i, ns a ground for contesting 
an election, must be understood as that re
cognised at common law in England, and not 
that defined in the federal and provincial elec
tion laws. It exists only in a case where hi 
a bargain concluded between the briber and 
the elector, the latter, in consideration of an 
advantage given or promised, engages to 
vote in a particular way. The oTer or pro
posal to give on the one side, without 
bw • "M the otbt r, does sot 
offence.—A «ingle act of corruption fix the 
candidate is sufficient to avoid his • '• >n 
It i* otherwise as to nets of others for his 
benefit. It is necessary, in order that tiny 
should have the same effect, that tie 
should constitute, by their number, gctonl 
corruption, and raise a doubt a* to xvhet!n-r 
the election was the result of the free ami 
honest vote of the eh-ctors, rather tintn "f 
corrupt practices, l.anyloi« v. Auger, 20
Que. 8 C. 373

Councillor* Prraiding officer - /*» < “no
tion of reault—Postponement—Manda mu* 
Xominajion paper—Completion of formate 
ties.I—The signatures upon the nomination 
paper of a candidate at an election for coun
cillors of a town must la- certified <>r attested 
by affidavit, and the officer presiding at the 
election may adjourn the proclamation of 
the result of the election, in order to permit 
a candidate to comply with this requirement. 
Therefore, such an adjournment should not Is* 
taken as a refusal to announce the result 
such as to affo-d ground for a mandamus 
against the presiding officer. J/aarrow v.
Mercure, 80 Que. 8. C. 1Ô3.
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Councillors — Qualification of voters— 
Husband qualifying on wife's property — 
Assessment roll — Von-payment of personal 
tax — Contested election — Defence — sta
tus of petitioners — Preliminary objection 
—Practice.]—A personal tax Imposed, by vir
tue of the Municipal Code, upon persona who 
are liable for no other lax. may be exacted 
from a husband whose wife’s name is on the 
assessment and colle, tor’s rolls ns the owner 
of taxable property and who has paid the 
taxes thereon Therefore, a husband, in 
these conditions, who has not paid his per
sonal tax, has not the qualification of a muni
cipal elector. A husband has the qualification 
of a municipal elector by reason of lands pos
sessed by his wife only when his name is on the
assessment roll Defendants  ...... nteetatlnns
of the election of municipal councillor* should 
set up all their grounds of defence at the 
same time, and are not bound to set up a* a 
preliminary objection the petitioners’ want 
of qualification as municipal electors. Julien 
v. It cm ter, .’il Que. S. C. 4K1.

Councillors l a ting for—Procedure.] — 
Where there are two councillors to elect and 
four candidates are proposed, the presiding 
officer ought to count the electors favourable 
to the four candidates and declare elected the 
two xvho have the greatest number of votes 
irrespective of the question whether the can
didates have been nominated in opposition to 
one another. Dean V. Me Fie, 7 Que. P. It. 
196.

Councillors for township — Eb-ction of 
candidates duly nominated » ho had notified 
withdrawal Names on ballot papers—Date 
of receipt of notice by clerk—Disclaimer — 
Posts. Rex ex rel. Pillar v. Bourdeau, il O.
W. It. 245.

Declaration of qualification — Inva
lidity — Property qualification—Joint assess
ment — Fixed assessment—Including school 
taxes—Invalidity of by-law—Conflicting in
ter#»/—Contract tritk corporation — Corrupt 
practices — Evidence — powers of Master 
in Chambers.] —The I'onsolidated Municipal
Ai 1908, 8 Kdu x 11 c 19 - 12» (3a). 
as amended by 4 Edw VII. c. 22, s. 4. re
quires every candidate for the office of mayor 
or councillor in a town to file in the office 
of the clerk of the municipality n statutory 
declaration of <|iinlifi< ation in accordance with 
the form contained in s. .'Ml of the Act. or 
to the like effect. In default of which such 
candidate shall be deemed to have resigned, 
ami his name shall be removed from the list 
of candidates. By t! Edw. VII. c. 34. s. 
10, s.-ss. 1 and 2, the form of declaration is 
amended by adding to it statements that the
candidate i< * not a dtisen or «abject "i an)
foreign eountry," and that the estate in 
respect of which he qualifies is assessed in 
his name, or in the name of his wife, on the 
last revised assessment roll of the munici
pality to the value specified in - the dec lara
tion. Neither of these requirements was com
plied with in the declarations filed by the 
persons elected ns mayor and councillors of 
n town :—Held, that the omission «L these 
statements rendered the declarations invalid, 
and they could not he cured by virtue of s. 
204 of the Act, ami that the persons elected 
must be deemed to have resigned their offices.

—Semble, that the declaration of qualifica
tion is invalid if made In-fore the town clerk. 
—A councillor was jointly assess, d with five 
other persons as tenant of a property as
sessed at $t$,780, so that his one-sixth share 
was less than $1,200, being the amount re
quired by s. 70, s.-s. 1 (h», rend in connec
tion with h. 03 of the Ad :—Held, that the 
qualification was insufficient.—Principle of 
Regina ex rel. Harding v. Bennett, 27 O. R. 
314. applied-—A councillor was a member of 
a partnership to which the town had assumed 
to grant by by-law a fixed assessment “ for 
all purposes, including school taxes:”—Held, 
that such agreement was ultra vires of the 
corporation under s. 501a, clause (gi, of the 
Municipal Act : that the partnership firm 
was liable to an action l.y the corporation to 
have the proper school nit es levied upon the 
true assessable value of the property: and 
that the councillor’s qualification was in
sufficient -Rex ex rel. Marnamara v. Heifer- 
nan. 7 O. L. It. 280. followed.—A councillor 
ha.’ done work for the school board which had 
to he done to the satisfaction of the town 
engineer, the account for which was not 
passed and paid until February, —
Held, that, as a member of the council, he 
was in a position where his duty might con
flict with his interest, and must therefore be 
disqualified.—The mayor, ns a member of the 
Citizens’ League, bad entered into a contract 
with the corporation, under an indemnity 
given by the Is-agne ns to certain costs, by 
which he was apparenty liable for the sum 
>r' $ fluid > Held, that he was thereby dis

qualified, and ’liât to such a case the prin
ciple "de minimis non cura.t 1er ” does not 
apply— Veil v f.ongbottom. [isfMl 1 Q. R. 
TtlT. followed.—In proceedings instituted un
der the Municipal Act to unseat a member 
of the municipal council, the Master in Hinm- 
bers has power, under s. 248, ns interpreted 
by -. 2lit, s.-s. 2. nf the Act, to direct evi
dence ns tn alleged corrupt practices to he 
taken befnee a County Court Judge.—Regina, 
ex rel. Whyte v. MrClay, 13 IV It. 1*6. fol
lowed— Rex ex rel. R, ck v. Sharp. It» O. L. 
R. 2*17, 11 O. W. R 468. distinguished. Rex 
•r nt O'Shea Uthirby, Id O. !.. It. 581, 
11 O. W. R. U2».

Declaration of qualification to be 
filed by candidate after nomination-
Declaration made before election—Duty of 
clerk of municipality—-Obfretion taken after 
election—Irregularity not affecting result— 
Municipal Act, IfiOS, ss. IP.< (Sa.t, JO].] — 
The declaration nf qualification required by 
s. 121) <3n> of the Municipal Act, 11*03. to 
he filed by the candidate for municipal office 
in certain cities, within (at the most) 48 
hours after the hour of nomination, may he 
made and eiihscrilied before the nomination. 
If th- declaration tendered on behalf of a 
candidate be made after the final revision of 
the assessment roll upon which the candi
date must be qualified, if it avers the jios- 
sesaion of the m-cessarv qualification, specify
ing the property, and if such averment be cor
roborated by tin- last revised assessment roll, 
the city clerk should file the declaration and 
place the candidate’s name on the ballot 
paper, even if. as in this case, the declara
tion was made and subscribed six weeks be
fore 'lie nomination.—Semble, that, even if 
the declaration may not be made before the 
nomination, the objection cannot be taken
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after the «‘lection ; nn«l the declaration in this 
case having Ih‘«-d made in good faith, hh a 
compliance with s. Iüîi (3a ». ami acted U|x>n 
in good faith by the city clerk, there was at 
tie worst an irregularity not affecting the 
reeult .if tl.e election: a. 2*M of the Muuici|>al 
Act, 1003. Rex >t rel. Armstrong v. dar- 
ratt. 9 O. W. It. 6H 14 O. L. K. 396.

Declaration of result of poll /‘/ace 
for making—Municipal .[< t. *. US—Failure 
to comply irith—h regularity -Cura 've pro
vision of statute, ». jjOj—Costs. I—Ity s. 
ITS of the Municipal Act, 8 Kdw. VII. c. 
19 (O.>. the clerk " shall, at the trwn hall, 
or if there is no town hull, at some other 
public place . . . publicly d«‘dare to be
elected . . . the candidates having the
highest number of votes.” The township of 
O. had a township hall, but at the «-lection 
of the reeve and council for 1007 the clerk 
made the declaration at another hall : — 
Held, that “town hall ” includes “ township 
hall." a> J that the declaration was irregular, 
but that the election was not thereby in
validated, having regard to the curative pro
vision of the Act, s. 2(H. A motion to set 
aside the election was dismissed without 
costs. Hr* et rel. Armour v. Peddie, 9 O. 
W. R. 898. 14 O. I* K. 339.

Deputy reeve of town “ Actual occu
pation’* i Mm VII. c. .15, ». / (•).] - 
On a proceeding to set aside election gt re
spondent as deputy reeve of Hrampton, it 
was held : (It that the question whether that 
town is entitled to a deputy reeve cannot be 
determined on this motion, nor can it be 
raised by one who voted at such an election ; 
(21 that respondent having ngr ed to sell his 
equity of redemption will not disqualify him : 
(3) that his having control over the freehold 
and right to possession is “actual occupa
tion " within the meaning of s. 7»t (f), Muni- 
cipal A«‘t. 1903. Rex ft rrl. Sharpe v. Heck, 
13 O. W. It. 437. Appeal dismissed. Ibid, 
639.

Details — Particular» — Declaration.]— 
If ;i defendant, without contending that the 
setting forth of the causes of action con
tained in the declaration is insufficient, asks 
the Court t" order the plaintiff to furnish
him with certain details which are necessary
to him for the pnrpone <d making hie do- 
fence, this demand is not an reception à la 
/> rme and is n«»t subject to the same formali
ties.—2. 'Hie Court can always, in the course 
of an action, order one of the parties i<> fur
nish to another details which tin* latter re
quires—3. This demand of details, granted 
to facilitate th«* administration of justice, is 
different from that upon which the party 
demanding a*ks that the allegations of the 
pleading shall be struck mit if particulars 
nr.- not given in the time fixed by the Court ; 
this latter demand should be treated ns an 
exception à la forme. —4. If a judgment dis
missing an exception à la forme reserves to 
the defendant the right to demand details, 
the Oeort seised <>f this loot demand can
not dismiss it because it does not comply 
with the formalities required for exceptions 
à la forme.—6. In contested municipal elec
tion cases it lias been the practice to order 
particulars without coneblering the demands 
therefor as exceptions à la forme.—(I. In a 
contested municipal election case the peti

tioner will lie ordered to give the name*. 
Christian names, and resiliences of the 
of the defendant, tb.* fraudulent 
corrupt practices, bribery and fraud, 
ml tied by the defendant ami his agents, 
bis approbation and t.> bis kn iwled 
dates and ulaces, as far ns possible, 
and when they were committed, and ! .. 
defendant and his agents, and other p. r->• , 
have hindered the petitioner from being 
mated. Clarke v. Jacques. 3 (jUe. I* I!

Details Status of petitioner.] — In n : 
tion to void an election the absence »f de
tails warrants n motion for details, hut r 
nn exception à la forme.—2. An object • ■, 
that the petitioner is not an elector goes to 
the merits and not to the form. Moreau \ 
Lamarche, 3 Que. P. R. 121.

Disqualification of alderman W ■ «
ation of land*—Unregistered conveyance 
Land Registry Act, R. C., 1906. » 7J.| \
candidate for alderman in the city of Victoria 
had, prior to his nomination, conveyed .v ay 
the lands on the alleged ownership where, f 
he claimed qualification under e, 1::. ■ 
of the Municipal Clauses Act, but the convey
ance remained unregistered. In an action to 
establish disqualification, and for penalties 
under s. 20 of the Act :—Held, that the 
effect of a. 74 of the Land Registry \cf. .• 
23, IIMMI, is to make registration «*f . m-\ 
ances taking effect after the 30th June, PM',, 
a sine qua non of the veat'ng of any interest, 
legnl or equitnhle, in the grantee Falcon-r 
v. I.angley, C, R. C. R. 444. considered. I.cvy 
v. (Reason, 13 R. C. R. 367.

Disqualification of county councillor
— Membership in school board — Resigna
tion—Relator's claim to scat — h'otice 
elector*. 1—By 2 Kdw. VII. c. 29, s. 6 (O
s. NO of the Municipal Act, R S. O 1 ^ »7 
e. 223, is nmended so ns to provide that ' no 
member of a school hoard for which rules 
ar«* levied " shall be qualiti«*d to be a member 
of the council of any municipal corporation. 
The respondent was a member of a ech.wl 
hoard for n section which had no school or 
teacher of ii< own ; hut tii<* board w 1- it 
ise«l. anil paid over the nites levied on the 
section to the board of an adjoining section, 
which provided nremmodal ion for the - I ■ •! 
children living within the first-named s 
tion :—Held, a school hoard for which rr 
are levied, within the meaning of the ntnend- 
ment : Held, also, following Regina ex rel. 
Rnllo v. Heard, 3 P. R. 357, and Reg »'t <x 

I
respondent, being a member of a school beard 
on tin* day of the nomination for the ofli. .f 
county councillor, was disqualified for the 
latter office, although lie resigned bis met 
bersfiip in the school hoard before the day ■" 
I foiling. No objection to the respondm* 
qualification was taken until the day of p* 
ing, on which day notices were posted up in 
five out of the twelve (Milling booth*, warning 
the electors not to vote for the respondent : — 
Held, not sufficient to entitle the relat *r to 
the seat. Rex ex rel. Zimmirman v. Steele, 
23 C. L. T. 196, S O. L. R. 646, 2 O. W. It. 
242.

Disqualification of county councillor
— Membership in school board — Statutes
— Saving elapse — Resignation — Relator 
claiming seat—A'otico—Costs.] — III a </“<>
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warranto proceeding in which it wan nought 
to unseat the respondent as n manly coun
cillor because he was a member of i school 
board for which rates were levied, and to neat 
the relator.—Held, that the relator was not 
entitled to the seat, aw lie hud not objected to 
the disqualification of the respondent at the 
nomination or given any notice on the elec
tion day to the electors that they were throw
ing away their votes on account of the re
spondent's disqualification.—2. That s. 71$ of 
the Municipal Act does not apply to county 
councillors.—3. That at the lime of the re
spondent's election he was n mendier of :i 
school board for which rates were levied, 
and if he were then disqualified, his resigna
tion after his election and before taking his 
scat would not remove hi* disqualification. 
Rtqinu ex ret. Hollo v Heard, 3 1* it. 857, 
followed. 1. That the words ‘for which rates 
are levied," used in 2 Kdw. VII. e. 20, s. 5 
(O.), disqualify any member of the council 
of any municipal corporation who was at th»- 
time of his election a member of a school 
board for which rates are levied, whether 
levied by the municipal corporation for which 

.
saving clause in s 5 refers to the election of 
the member of the council of any municipal 
corporation, and not to the election of a 
school trustee. Rex ex ret. Zimmerman v. 
Steele, 28 C. L. T. 196, 5 O. L. It 565, fol
lowed. Therefore at the time of his election 
as county councillor the respondent was dis
qualified : ami a new election was ordered. 
The relator was allowed the costs of proceed
ings so far ns he had succeeded, and the re
spondent his costa of opposing the application 
to seat the relator: such costs to be set off 
pro tnnto. Hex ex ret. O’Donnell V. Broom- 
field. 23 « *. L. T. 202. 5 O. L. It. :»9«$, 2 <>. 
W. It. 295.

Disqualification of township coun
cillor — .1I emberahip in school board —Re 
signa.tion—.Von-acceptance — Designation of 
board — Relator a claim to Meat—Notice to 
elector»—Conta — Statua of relator—Discre- 
tmii | field, that the respondent being a 
member of the school board for a union school 
section, n school hoard for which rates 
were levied, and his resignation ns such not 
having lieen accepted by his co-trustees, was 
by 2 Kdw. VII c. 29, s. R ((>.), disqualified 
fur the office of township councillor; and it 
was not material whether the school corpora- 
11 ai -if \x hit h h< was a member wa 
" board of public school trustees of union sec
tion," etc., or a " public school board." The 
respondent's qualification not having been ob-

tors might have an opportunity of nominating 
another candidate, the defeated candidate was 
not entitled to the seat Rex ex rrl. Zim
merman v. Steele, 23 C. L. T. 19»$, 5 O. L. R. 
5f$5. followed. It appearing lo he the fact, 
but there being no actual proof, that the re
lator was put forward by the clerk of the 
township, and the relator having put the re
spondent to expense by his unsuccessful claim 
to have the defeated candidate seated, while 
the election was set aside and a new election 
ordered, no costs were given to either party. 
Rtr ex rel. Robinaon V. McCarthy, 23 C. L. 
T 208, 5 O. I* R. «SX, 2 O. W. R. 298.

Electoral roll—Statua of votera— Rcpre- 
aentativea of incorporated company—Rcpre-

am tat ion limit'd to one peraon—Court of Re
vision—Excraa of jurisdiction — Certiorari 

- \l isconstruetion of atatute—Injunction— 
fo*r*.l—A voter may not enjoin any other 
registered voter from voting. A Court of 
Revision allowed five names, representatives 
of a company, to remain on the electoral roll 
instead "f one. ,\ mandamus was therefore 
directed to the clerk in whose custody the 
roll was to expunge tin* four contested names 
from the roll. R. v. North Saanich, 12 W. 
L. R. 689. 15 B. C. R. 1.

Forum — Petitioner — Qualification — 
Pludiup—Writ of summons—-Quo uarranto 
—Set urity—Notice. 1—A petition to contest 

icipa lect i ti iddreaaed to the Superior 
»'ourt may be received by a Judge of the 
Superior Court.—2. The petitioner sufficiently 
allege- his qualification to contest an election 
when he alleges that In* is an elector duly 
qualified to vote at the municipal elections 
at which the defendant was elected, and that 
his name was duly entered on the list of 
electors of the district for which the defend
ant was elected. An action to void tiw 
election will not be dismissed upon exception 
a la forme because the plaintiff has made 
illegal allegations besides those he had a 
right to make.—4. The words “ quo warran
to" added to an ordinary writ of sumtmna 
do not change ils nature and do not make it 
irregular.—3. Semble, that it is necessary 
in an exception <1 la forme in which the 
sufficiency of the security and of the notice 
thereof is attacked in contesting an election, 
to set out in what respecte the security and 
the notice are insufficient. Archamba,ult v. 
Tanary, 3 <Jue. ï\ R. 50.

Fraudulent practices- Tampering with
ballot-—Disregard of provisions of Municipal 
Act ns to secrecy—Voiding election — New 
.-lection — t’osts — Agency of wrongdoers. 
Rtx ex rel. Macklin v. Thompson, Il O. W. 
R. 935.

Illegal voting - Elect ora voting more 
than once—Presumption—Affecting result of 
election—Corrupt practices — Illegal voting 
by respondent and relator.]—At a munici
pal election for reeve, at which upon a large 
vote the successful candidate obtained a ma
jority of six, it was shewn that n widespread 
belief prevailed among the electors of the 
rigiit to vote at each sub-division in which 
the name of the elector appeared; that four 
electors had in fact voted twice; and that 
several others had received ballot papers 
within a polling booth, after having already 
voted for reeve -//c/d. that the statutory 
presumption arising under the Municipal Act, 
R. S. O. 1897 c. 223. s. 1(12, s.-s. 3, did not 
apply in proceedings to set aside an election, 
and that as. owing to the destruction by the 
clerk of the ballot papers pursuant to the 
provisions of the Act. it was impossible to 
tell whether more than four voters had voted 
twice, the election should not be set aside, 
the voting twice by four electors not having, 
in the opinion of the Court, affected the re
sult.-- field, also, that if. ns alleged, the re
spondent had himself voted twice, this was 
not a cause fur setting aside the election; 
voting twice not being in itself a corrupt 
practice, and the commission of that offence 
not being, under the statute, a disqualifica
tion for office during the current year.—
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Held, alto. that, there being strong reasonn 
to believe that the rein tor had himself voted 
more than onee, and there Iwing undoubted 

Idai11 • that : • h id adiÉ*d other electors to 
vote more than once, he could not successfully 
urge this objection against the validity of the 
election. Hex ex rel. Tolmie v. Campbell, 
22 C. L T. 236. 4 O L. R. 28, 1 O W. R.

Invalidity — Abacnce of drclarationa by 
refers—I nauthoriard vote by ballot—Early 
elating of poll — Hrlator — Acquitternre— 
Local Improvement Act — Imperative provi- 
•ton#.)—An elec ion of n councillor for a 
Local Improvement District, under the I/ical 
Improvement Act, was adjudged void because 
the election was not held in the manner 
prescribed by the statute, In that the persona 
who voted did not make the declaration re
quired. that the voting was by ballot, though 
that was not authorised by a resolution of 
the council, and that the poll was only open 
for half nn hour.—The relator, who was a 
candidate, consented to the vote being taken 
by ballot, but not to the omission of the 
declaration :—Held, that the consent of the 
relator could not validate the election, and 
at any rate the omission of the declaration 
was fatal, a. 21 of the Act being imperative. 
Woodward \. Saraont. 32 L. T. followed. 
It. ex rrl. (iundrr Itjorgr v. Zrlliekton 
(1810), 13 W. L R. 433.

Invalid nomination Failure to observe 
formalitirt — Written nomination paptr — 
7ime for delivery to returning officer.)—Ac
cording to the Act respecting city and town 
municipalities of 1903. the written nomina
tion of the candidate may be delivered to the 
returning officer at any time between the 
pabUcmtion “f t h«- notice "i tfce elect las by 
the secretary-treasurer and the day of nomi
nation of candidates, but on the day of 
nomination it cannot be delivered to him 
unless before 10 o’clock.—2. The failure to 
observe any one of the formalities prescribed 
by arts. Itw, 107. 10*. l«at. 171, and 172 of 
this statute, completely avoids a nomination, 
and the returning officer has no right to give 
effect to it. Itérubv \. t'hapleau. 34 Que.
8. O. 182.

Irregularities — Declarations of qualifi
cation—Saving clause of statute—Compliance 
with statute — Subscription — Commis
sioner. Hex ex rel. Ca.rera v. Kelly. 7 (). \\.
r. 280. eoo.

Irregularity—Quo warranto application 
—Statut of r<1ator- - Voting for retpondent— 
Ditdaimcr.)— The relator attack"! the elec
tion of tin- respondents a** county council
lor* for non compliance with certain statu
tory formalities :—Held, that the relator, by 
voting for M , one of the re*|>ondenta, who 
was in the same class with the others, ac
quiesced in and became a party to the 
irregularity, and could not be heard to com
plain- The fact that M., after service of 
the notice of motion, disclaimed office, was 
nihil ad rrm. Hex ex rel. McLeod v. 
Iiathunt. 23 C. L. T. 2M. 5 O. L. It 673. 
2 O. W R. 246

Irregularity in procedure — Circuit 
Court- IHicretion.)—The C ircuit Court has 
a discretion to exercise in the matter of the

contestation of municipal elections, and will 
not annul an election, on the application of 
a defeated candidate, by reason «.f irregu
larities in form and in the procedure followed 
in the holding of the election, when -nek 
Informalities have caused no prejudice n 
such candidate. Jonc» v. (lauthicr. lit 
8. C. 100.

Jnstifiration of complainant Excep
tion to the ttyle of cautc—C. /». /7j, /.* o 
)2d7. 4 .£75.]—The lack of qualification the 
complainant in a motion to set aside Muni
cipal election may be legally invoked by an 
exception to the style of cause. Anyone who 
has not paid his school taxes cannot he nom
inated for the position of municipal council- 
lor. according to a. 4227 of R. S q more
over. he I* not qualified to he the complain
ant in motion to set aside the election l.g.- 
tour v. Lefebvre (1009). 10 Que. IV R. :y«.

Last revised votera' list -De facto cer
tified votera’ liât—Ontario V< tert' Lift» I t, 
•». 17 ( j). 21. 2)—Con. \fun. (, t i 
*• 74#-1—Motion to quash a local option by
law on grounds : (1) that there was no valid 
complaint against the list prepared by the 
clerk of the municipality, because, a* wm 
contended, the only person who complained 
was not a voter, and (2) that the notice of 
tb ' holding of the Court for the revision of 
the list was not published, as required by 
sub-sec. 4 of sec. 17 of the Ontario Voter*’ 
Lists Act .- Held, that the last de facto • ri
fted voters* list filed in the office of the Cl, rk 
of the peace Is all that the clerk of lie 
municipality is to concern himself with, 
and . . where nn election has been held
at which such a list has been used, it w»< 
not intended that the election should h- 
open to attack because of some informality 
or omission on the part of the Judge or of 
any of the officers intrusted with duties in 
connection with the list in the performance 
of their duties under the Act in an-onl.-m.-e 
with its provision*. Motion dismissed with 
coats. He Hyan and AlUeton flDIOi, If, 
O. W. It. 794, 1 O. W. N. llltl. 21 o L K

Llats of municipal electors Quathing
—Injunction — Other remedy.] — List- of 
municipal electors made under the prov ms 
of art. 4318 et teq., R. S. Q., mar he 
quashed oil the ground of lllegalitv under 
the provisions of art. 437<i. a* provided by 
art. 4-122. 2. A writ of injunction will not 
be granted when the law provide* a special 
remedy for the grievances comptable <<(. 
H allai t- v. Languedoc. 4 Que. IV U. .’{til

Local improvement district Qualifi
cation of votera — Payment of tax> < — 
Perla ration of voter. 1- //»/«/, that, while it 
Is not expressly provided in the Local Im
provement Act that only electors who have 
paid their taxes may vote, still the legisla
ture. having amended the declaration tn he 
signed by voters before voting, so as to insert 
a declaration that their taxe* have been paid, 
must have Intended that only those who 
could make that declaration could vote, and 
therefore, as a majority of those voting for 
the respondent had not paid their taxes, the 
election was irregular, and the respondent 
should be ousted. Hex ex rrl. '/'oft* y v. 
Mclhmald. H W L. R Kl. 1 Sank. !.. It 114.
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Local option by-law. See IntoDCAt- 
IStl Liquois.

Local option by-Uw— 1 oting Form of 
ballot paper — /nron tin tent direction» — 
Facaimile ballot — Xotice of by late — 
Publication — Time — “ A» toon a» pot- 
sibl* " — Weekly nr ten paper—Pm, a motion
__Miatokc in—Explicit notice of voting —
Third coding—Tim, for recount not elapned
_Publication of notice before final pa»tiny—
Municipal Act, »r-. 376 (b>—4‘on»truition— 
Liquor JAcente Act, tee». t>3. US—Path not 
opened in time-Proof—.\ffidant—Informa
tion and belief -Effect on rote- \crtd ntal 
,1, hi y—N ubata ntia I compliance irith Munici
pal V-f. »cc, HP—Imperative or directory pro- 
vi»ion 1 ppoivtment of ncrutincer» - Time 
and plaie not fi*«d~Scrutineer» appointed 
and acting. 1 l turn an application to quash 
a local option hy-law :—field, that, although 
the legislature, in amending the Liquor Li
cense Act in 1909 by pn>'hbing « new 
form of ballot paper, did not amend schedule 
1<\ to the Act, containing directions to voters 
and a facsimile ballot paper, the municipal 
officers were justified in substituting the 
proper form of ballot as prescribed by the 
amending Act, and would also hare been 
justified in changing the words of the direc
tions. but the by-law was not invalid be
cause they did not do so. -He Hatch and 
Ifural Municipality of Oakland, ante ,109, and 
Ward v. (ftcen Sound, lfi <>. W It. 443, 
followed.—2. That the notice required by 
sec. till of th.' Liquor License Act be pub
lished in the Manitoba Gazette and a local 
newspaper “ ns soon as possible." was pub
lished In time, the second rending having 
been on the nth October, and the publica
tions in the Gazette on the Hith, 23rd, and 
30th October and the tith and 13th Novem
ber. and in a local weekly newspaper on the 
14th, 21 at and 28th October and the 4th and 
11th November. The publications might have 
been a week earlier in each case, but “as 
soon as |Kissili|e " did not mean that the 
clerk should neglect his other duties and 
devote himself to the preparation and publi
cation of this notice : he must publish if as 
soon as possible, following the ordinary 
routine of official duty. And the municipal 
officers were not bound to select as their 
medium a daily newspaper because of earlier 
publication, the weekly circulating more 
largely in the municipality.—3. That the by
law was not illegal because the proclamation 

uhlished pursuant to sec. 37b (b) of the 
lunicipal Act stated in one paragraph that 

" in the event of n poll being required, the 
said poll will Is* taken at the following places'* 
—naming them; another paragraph contain
ing an explicit notice of the voting on the 
by-law.'—I. That the by-law was not illegal 
because it was given its third reading la-fore 
the time for applying for a recount had 
elapsed—In re Co#worth and Village of 
Hcnnall. 17 (». L. It. 431, approved and 
followed.- -5. Without considering whether 
sis-. 37«; i h i of the Municipal Act was made 
applicable by sec. 08 of the Liquor License 
Avt, that the requirement of sec. 370 (b), 
that before the final passing of the by-law 
the council shall publish in a newspaper in 
at least one number of such paper each 
week for 3 successive weeks, and once in the 
Manitoba Gazette, at least two weeks in ad
vance of the day of voting, a notice signed

by the clerk, etc., was compl ed with by the 
publications in October and November (set 
out in paragraph 2 of this head-note i, the 
voting taking pace on the 21st December; 
and that, in construing sub-sec. (b) of see. 
870, the provisions of sub-sec. (a) are not 
to be considered, in view of the new section 
substituted for sec. 05 of the Liquor License 
Act by sec. 4 of eh. 20 of the Acts of 11*08.— 
0. That an objection that one of the polling 
places was not opened until after 11 o'clock 
oa the day of polling should not be con
sidered. the only evidence in support of the 
fact being an affidavit of the applicant on 
information and belief.—7. That the ad
mitted fact that another poll was not opem-d 
until after It* o'clock (ft be'ng the hour for 
opening * did not invalidate the by-law, the 
deputy returning officer having made an 
honest «-(fort to comply with the by-law, but 
having been delayed by stress of weather, and 
it not being shewn that the result was af- 
fected. And semble, that see. 89 of the Muni
cipal Act, fixing the hours of voting, is 
directory only. All that is required i< a 
suhstnu ial. not a literal compliance.—8. That 
effect should not in- given to an objection 
based -m the fact that the hy-law did not 
fix a time and place for the appointment of 
scrutineers, as required by sec. 377 of the 
Municipal Act, it being shewn as a fact 
tl at scnitiue» were appointed and did act. 
He Shaw ,( Portage la prairie ( 1910), 14 
W. L It 542.

Local option by-law—Voting on—Last 
refined voter»’ lint—He facto certified voter»' 
li»t—Ontario \otir»' Lint let, »». 17 ( J), 

: -, Can Man Irt (IMS) -
Motion to quash a local option by-law on 
grounds : (1) that there was no valid com
plaint against the list prepared by the clerk 
of the municipality, lievause, as was con
tended. the only person who complained was 
not a voter, and <2* that the notice of the 
holding of the Court for the revision of the 
list was not published, a< required by sub- 
see. 4 of sec 17 of the Ontario Voters' lasts 
Act - Meredith. C.J.C.P.. held (M O. W. R. 
794. 21 (*. L. K 582. 1 O. W V 111th. that 
the In -1 de fact■ certified voter»* list filed in 
the office of the Clerk of the Peace is all that 
the cl' rk of th.* municipality is to concern 
himself with, and . . when* an election has 
been held at which such a list lias been used, 
it was not intended that the election should 
he open to attack because of some informality 
or omission <m the part of tin- Judge or of 
any of the officers intrusted with duties in 
connection with the list in the performance 
of their duties under the Act in accordance 
with ii- provision». Motion dismissed with 
costs.—Divisional Court dismissed an appeal 
from above judgment with costs. Re Kuan 
if Allinton i 1910». 17 O. W. It. 222. 2 O. W. 
N. 101. O. L. It.

Local option by law—Voting on—Scru
tin y before County Judge—1/nu. Art ». 263 
— Motion t<> prohibit Judge from certifying 
to the re»ult.)—A local option by-law was 
submitted to the voters of a town, and 410 
votes were cast, 204 for the by-law, exactly 
the three-fifth majority required by statute. 
A scrutiny of the ballots was had under the 
Mun. Act, s.-s. 203 and following, before the 
County Judge, who found that the by-law 
was carried by the requisite majority. Mo-
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lion wa* then made to prohibit the Judge 
from certifying to the result of the scrutiny. 
—Meredith. C.J.t’.P., held. that » certiorari 
does not lie to bring up mid quash a certifi
cate of the County Judge, because of aug- 
geated error in determining matter» over which 
he ha* jurisdiction, but where a Judge boa 
no Juried in ion to enter upon an inquiry at 
all. by reason of hi» failure to observe the 
statutory requirement», hi* certificate may l»e 
quA'h<-d Motion dismissed with coats.—Re
Sait fleet, nt <>. it aia. no. w. it :t.vt.
Mft. distinguished. Re Schumaker rf Che ale y
(19101, 17 o. w. It. 174.

Manner r>f marking ballot.) — Any
ballot upon whi-h the elector has dearly 
and in go.nl faith indicated hi* intention 
to vote for n particular candidate i* valid.— 
In the present case, the ballot was marked 
by » *‘fos* being placed immediately under 
the ligure alongside of one of the candidate*1 
name* and >hould be counted a* a vote for 
the candidate so named, the form of the 
ballot leading one to the belief that the whole 
space below the heavy line separating the 
name* of the two candidate* belonged to the 
candidate whose name wa* printed below 
such line.—Semble, there is such a dose 
connection between the name and the num
ber of a candidate on the ballot paper that 
in marking hi* ballot with a croas Inside of 
the line subdividing the lower part of the 
ballot and containing the figure, the voter 
i* presumed to have voted for the candidate 
who»e i am.- hear* such figure—Art. » of the 
Cities and Towns Act applie* to a munici
pal election the same a* to all other business 
of the municipality. Robidaux v. llrumt. 
(1910), 111 H de J. ft».

Mayor — Inabili.y to read or tcrite—Peti
tion to avoid—Objection to jurisdiction — 
Time for — lh > Una tory emption—('oats. ] 
—The election by a rural municipal council 
of a mayor who can neither read nor write 
can only be attacked in the manner provided 
in the Municipal t'ode. The question of ab- 
*ence "f jurisdiction, ratione ma.teritr. may 
be raised at any stage, hut the party who ha* 
not rai*ed it by a declinatory exception, if 
he succeeds, ought not to have the same costa 
a* if lie had *•» taken it. Marois v. Lafon
taine, 27 Quo. S. 174

Mayor of local municipality—/ampa
city to read and irrite—/tiagualifii ution from 
holding office—Contestation of election-—Quo 
warranta.]—-Quo irarranto proceeding* under 
art. 9h«, (". I*., lie to oust a person from 
the office of mayor of a local municipality, 
on the ground that he can n-lther read nor 
write. This incapacity not only makes the 
party ineligible but disqualifie* him from 
bolding the office. It i*. therefore, not 
merely a ground of contestation of the elec
tion in the manner and within the delay 
specially prescribed, hut may be urged at all 
tiiiu-H by llie above proceeding, although it 
existed at the time of the election. Pagê v. 
Uéuuia, 34 Que. 8. O. 541.

Mayor of village - Property qualifica
tion.\ -By v fi1 of the Municipal Act, It. 8. 
M. C. !<*), the persona eligible for election ns 
mayors or councillors of village* must he the 
owners re*|actively, at the time of the elec
tion, of freehold or lea*ehold, or partly free

hold and partly leasehold, real estate, rated 
in their own name* respectively on the h.i 
revised assessment roll of the village to , 
least fftOO, over and above Incumbrances. 
The re*|>ondent lived with his wife in i 
village upon a property assessed in the m.,,, 
of the wife ns owner at $000. Hi* niiim M 
peared on the roll n* occupant or tenant . 
the same property, and opposite his uni 
under the heading " description and va I , 
tlon," were dot*. Hi* name did not other
wise appear on the roll. The title « i- in 
the wife, and the property was incumber. .| 
tie extent of $ftflO: Held, that the i 
dent tad not the necessary qualification for 
mayor of the village. In re Slordm 
pal election—Ruddell v. (Jarrett. Ill C |
264. 12 Man. !.. R. fttl3.

Money by-law —Revision of votera' liai 
Assrsamint Art, a. tîJ -Votera' List 1-t
Quashing t.y-lair.]—An application ....... . ,
a money by-law of the township of Ulan. In 
granting #20,000 aid to the St. Mary1* ami 
Western Ontario Rw. Co. At trial 11, 
jection* in substance resolved themselves in’..
iwo : ( 11 ilmi the by law <li.l not n 
majority of the votes of persons qualified •. 
vote thereon; (2l that the voting ui- n..t 
conducted In accordance with the prim-ip;- 
laid down in the Municipal Act. The n i- 
jority for the by-law was 4. — Mu lock. 
VJ.Kx.D, held, ltl O W. It 80. that 
whether the Court omits to hold a legal til
ing, or holding a legal meeting omits to try 
all complaints a* required by *. 02 of the 
Assessment Act, in either case an appeal lie* 
to the County Judge, and if no appeal is 
taken, the Voters' List Act applies. In this 
case no appeal was taken, therefore the I-
Jection t-> nee «»f 1900 li't talk-I Tha 
not competent to the application to call in 
question the findings of the County <’>ur 
Judge is to the qualifications ..f the persons 
whose names he placed upon the voters’ li*\ 
This objection therefore failed: the evidence 
shewed that the election was conducted sub
stantially in accordance with the principle* 
laid down In the statute, and that the result 
of the election was not affected by any n.in
compliance, mistake, or irrégularités .Mo
tion dismissed but, under the circumstances, 
without cost*.—JHvisonal Court held, that it 
wa* unneeeswnry to express an opinion u|*m 
any of the ground* urged against the by-law 
except whether (1) the voter»' list nnon 
which the voting took place wa* by for.-.- 
of *. 24 of the Voters' List Act. or for any 
other reason, conclusive ns to the right of 
the persons named in it to vote on the by
law; and whether (21, if It was not con
clusive ns to their right to vote, the appel
lant had succeeded in establishing that * 
sufficient number of unqualified persons voted 
to overcome the majority which wa* cast in 
favour of the by-law. — Their Lordship* 
answered the first question in the negative 
and on finding that five votes had been east 
which were had, they quashed the by-law, 
respondents to pay costs throughout lie 
hate and Blanchard (1910). HI O. W. R. 
340. 21 O. L. R. 497, 1 O. W N. 1018

Mortgage registered against the im
movable property upon which a candidate 
in a municipal election relies to qualify i* 
a charge- within the meaning of 3 Edw. VII. 
c. 38, Que-, although given to secure a con-
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tract with a term. C C. !<«♦. Lafram- 
boite \. Char bon tu-OM ( 1910). 16 R. de J.
389.

Nomination of councillor» — Time of 
holding — Irregularity —Saving clause.]— 
Notwiibranding the Municipal Amendment 
Act, ISitM. the muni mit ion of candhlates for 
the office of councillor, in town-» having a 
population .if not more than ft.OOO person*, 
and where the «lection i* to he by general 
vote, may take place at the same time and 
place iia* tin nomination for mayor, and 
therefore at ten oV1«h k in the forenoon :— 
Semble, that an error in thin respect ns to 
tin- time nnd place of the nomination would 
come within the curative provision* of s. 2<W 
of the Municipal Act. R S O. 1W7 c. 223. 
ami would not he a fatal objection to the 
validity of tlii' subsequent election It ex cx 
ret, H arr v. Walsh. _‘l <'. !.. T. 1)4, ft (). L. 
R. L'tis, 3 <>. W H. 12!).

Penalty Elector voting without right nt 
municipal > lection—I/. C. HI6.1 — If a voter, 
in good faith, exercise* his franchise at a 
municipal election when, ns a matter of fact, 
he is not «itialilieil to do so, he does not incur 
the penalty provider! by art. 316 M. C. tien- 
têt v. Dcshaiet (1910), 16 R. L. n. s. 526.

Petition — Affidavit -Discretion—Service 
—Certificate of bailiff.] — It is for the Judge 
to whon a petition contesting a municipal 
election under the charter of the city of 
Montreal has been presented, to judge of the 
sufficiency of the affidavit accompanying the 
petition : and the Court cannot afterwards, 
upon an exception to the form, interfere with 
the exercise of discretion by the Judge. 2. 
The service on the defendant is not void be
cause the bailiff who effected it certifies that 
he has served on the defendant the writ and 
declaration thereto annexed—the word “de
claration " evidently referring to the petition. 
Keneault v. (lagnon. 17 Que. 8. (*. 542.

Petition — Exception to ft/rm—Statut of 
petitioner]—In the case of a petition to 
set aside a municipal election the objection 
that tiw petitioner in not an elector is not 
an objection to the form hut to the merits. 
Moreau v. Lamarche, 18 Que. S. C. 34.

Petition — Exception to form—Statua— 
Justification—Partùulars.] — If a petition 
contesting an election is served within 1ft 
days from such election, and another service 
la ordi n d. the d< lay given for the preet ntn- 
tion of the petition being insufficient, the 
petition shall not be dismissed on the ground 
the the second service if the petition wee
made more than ft days after the election. 
2. Such petition need not be accompanied by 
affidavit. 3. The absence of justification 
shewing n surety to he qualified as required 
by law is mu a ground of nullity of the l«on«l 
justifying a demand for dismissal of a peti
tion in contestation of election, but the re
spondent is entitled to have the said surety 
justify that he complied with the require
ments of the law. 4. The fact that some 
allegations of the petition are not sufficiently 
detailed does not constitute ground for the 
rejection of the petition. Thérkn v. Sénécal, 
4 Que. 1*. K. tiC.

Petition — Service—Return-day. ] —The 
delay between the service of a petition in 
contestation of a municipal election, and the 
pn-sentatiun thereof, is the ordinary delay 
for the return of a summons, and not merely 
one c lear day. Tradel v. (laay, 3 Que. p. R. 
4M

Petitioner in controverted election.
under IMw. VII. c. 38, Que., must prove 
that lie is a qualified voter in order to con
test im election for mayor or aldeiman. La- 
framboite v. Charbonneau (1910), 16 It. 
de J. 389.

Petition to avoid—Allegation»—Particu
lar* Corruption — Treating — Commit-
■■ ■ meetings I ndut influ* ««<<. I In a con
testation of a municipal election a general 
allegation of fraudulent acts nd corrupt 
practic s will t- rack out too vague. 
2. Acts of corruption by a can .te and his 
agents, consisting in payment treats, can
not be proved unless the until, of the keeper 
of the hotel at which these treats were paid 
for is mentioned. 3. If refreshments were

ff i committee mi < ting In support of
a candidate, this fact can only he proved in 
relation to the committee mentioned in the 
petition. I All the persona accused of hav
ing unduly influenced the electors must be 
mentioned in the petition, ft. It is necessary 
to give the names of the electors having the 
right to v"- « li" have been influenced. f>. 
Vague accusations, such ns “a large number 
of persons " ami “ in a number of other res
taurants " will be struck out on motion. Pe
pin v. Vallicret, (i Que. I*. R. 364.

Petition to avoid Exception—Lia pen
dens. | An alderman whose election is con- 
teated cannot, by exception of Ut pendent, 
plead that an analogous action, brought by 
another «-lector. Is actually pending. Tan
guay v. Vallieret. 0 Que. P. R. 260.

Petition to avoid — Misnomer of peti- 
tioner—Class of action—Cosfu.l—A petition 
in contestation of a municipal election will 
not be dismissed, upon exception to the form, 
because one of the petitioners is described 
sometimes by the Christian name of “ Au
guste." sometimes by that of " Augustine.” 
2. Contestation of municipal elections in 
cities and towns are actions of the third 
class. Masson v. Hubert, 6 Que. V. R. 342.

Petition to avoid—Qualification of peti
tion* r.]—Where i candidate nt a municipal 
election is not «Inly qualified for the office 
which he seeks, he may nevertheless be the 
petitioner in a petition contesting the elec
tion of his opponent. Tctrcau v. Beaudry, 
6 Que. P. R. 156.

Petition to avoid — Quo trarranto — 
Suptnor Court — Territorial jurisdiction— 
Special town charter—Discretion.]—A peti
tion in the nature of a gee kxmts*fo, for 
the purpose of ousting a municipal council
lor from his office*, is a contestation of his 
election, ami therefore, by art. 4276, R. S. 
Q . the jurisdiction of the Court is confined 
to the district where the election was held.
2. The charter of the town of Chicoutimi 
excludes the recourse by quo warranto to 
oust a municipal councillor from bis office.
3. The granting of leave to file an informa-



167$ ELECTIONS. 1676
tkm in the nature of n quo irarranto is not 
s matter of strict right, but is subject to the 
exercise of a wise judicial discretion by the 
Court. (}ua.y v. Fortin, tinny v. Lcpine, 24 
Que S C. 210.

Petition to avoid Security for cost*— 
Examination of sun ty.] — Where the peti
tioner in a petition to set aside n municipal 
election gives notice that he will furnish 
two sureties at a certain hour, and does not 
come to the process office until a later hour, 
and 'hen with only one of the sureties, after 
the solicitor for the rescindent has departed, 
an order will be made for the appearance 
again of this surety to be interrogated by 
the respondent. Pepin v. Yallièrcs. 0 Que. 
V H 2N»

Petition to avoid Security for cost*— 
Single surety. I — A bond for security for 
costs of a petition to avoid a municipal elec
tion will not be set aside on the ground that 
it is furnished by a single surety only, if the 
solvency of such surety is not contested, and 
this although the notice of filing the security 
mentions the names of two sureties. J'cpin 
V. Vallit'rc, ti Que. V. R. 34.r>.

Petition to avoid Status of petitioner 
—Alienation of—Amendment.] — Vpon a 
petition to quash the decision of a municipal 
council in an election matter, the petitioner 
should allege his status as an elector, or 
make it appear in his petition. He will not 
be permitted to amend his petition in this 
regard after the time for commencing pro
ceedings has expired. It rousseau v. Village 
of Ahuntsic, 7 Que. P. It. 33.

Petition to set aside election Par
ticulars — Corrupt practices.]—A petition 
to set aside the election of a councillor for 
the city of Montreal should indicate in a 
summary manner the corrupt practices com
mitted by the candidate or his agents, and 
the dates and places where these acts of cor
ruption were committed. Z,ona v. Xuult, 
7 Que. P. R. 482.

Petition to set aside election— Par
ticulars of corrupt practices.]—Vpon motion 
of the defendant respondent, the petitioner 
in a petition to set aside a municipal action 
was ordered to declare : <a) At what date, 
at what places, and in what circumstances, 
by whom, and in what ways, certain funds, 
of which a named person was the deposi
tary, had been employed for purposes of cor
ns pt ion. (b) Where, when, and how persons
........ I had employed funds, of which they
were the depositaries, for pur|H>svs of corrup
tion. to) What persons were intended to 
be designated under the names of “ friends 
and agents of the defendant or duly author
ised agents of the defendant, or his agents." 
(d) Where, when, and how drivers of eon- 
veyancee, among whom wore some electors,
had been engaged and paid, and to distin
guish the drivers to whom allusion was made. 
( e i Where, when, and how professional jKili- 
tiriaus had been engaged and paid to work 
on behalf of the defendant, which of such 
politicians were electors of the district in 
question, and which had voted for the de
fendant. (f) Who were the persons in
tended to be designated by the words " agents 
duly authorised of the defendant," and who

were the persons to whom the defendant and 
his agents had paid out different sums 
money, (gt At what dates, at what pin 
and in what circumstances, the defendant 
and his agents had induced divers per* .i 
to commit the offence known as “persona, 
tion." That part of the motion* *e< icing 
obtain the name* of the friends who I. ui 
furnished money to the defendant, was : 
granted, because it was not important 
know the names of such friend*. Levy v. 
Lamarche, 5 Que. 1*. It. 1(5.

Petition to set aside election ,sv ,
rity.]—My virtue of the Ac respecting town 
corporations, applicable to the towi 
sonneuve, a petition to avoid a muni' ipnl 
election, filed by a single elector, and not 
preceded by security, is illegal and viil < 
dismissed upon exception to the form, hu- 
fresr.e V. Fortin, 5 Que. p. R. 57.

Petition to set aside electicu Secu
rity— Particulars — Notice — Amendment 
—Signature of attorney. | A security l-d 
under Art. 332 of the Municipal VÔ.I. in 
support of a petition against the election : 
a councillor, must set forth the name, • ii>- 
tian names, quality, occupation, and residence 
of the surety, and in default thereof the 
security is void. 2. The want of such par
ticulars cannot he supplied by mentioning 
them in the notice in respect to which iIn
security was given. 3. The security cannot, 
after the expiry of the time mentioned in 
art. 352 of the Municipal Code, be amend-d 
by adding the necessary particulars which 
are wanting. Semble, that a petition a 
contestation of a municipal election can 1 
signed only by the attorney himself, and that 
a signature by another person, with the 
authorisation of such attorney, i* void. Pari- 
seau v. Tnémcns, 21 Que. s. C. 222.

Petition to set aside election m i
rity for costs—Pond—Time for filing—I r- 
Piry of—Substitution of security.] Tic- 
bond which must be furnished by a party who 
contest» a municipal election in the .Tty --f 
Montreal, must cover all the costs of - u-h 
contestation, and cannot be limited u> any 
amount.—When the delay for putting in 
security has lapsed, the Court has no pov cr 
to allow an amendment thereto or tin -ub- 
stilution of another security in lieu of tin* 
one complained of. St. Itenis v. Merrier, 8 
Que. P. It. 20.

Petition to set aside election -Trial
—Procedure—Absence of rules of Court.] — 
A Judge has jurisdiction to fix a time and 
place for the trial of an election petition un
der the Municipal Elections Act, notwith
standing no rules for regulatin'- sueh n trial 
have ever been made as provided by * Sii (d) 
of the Act. Remarks ns to tin* proe-dure 
to be followed at such a trial, it is not 
necessary that Judges should exercise power 
to make rules regulating the trial of elec
tion petitions, if the ordinary machinery of 
the Court is sufficient for that purpose. In 
re Slocan Munieipa,l Flection, 9 It. C. It- 
113.

Pleading — Precious recount—Review of 
—Allegations of petition—Particulars]—In 
a petition to void a municipal election, under 
the charter of the city of Montreal, 02 \-
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c. 58 (Q. i. it is not sufficient, for the pur
pose of obtaining a review of the decisions 
of a Judge upon a recount, to allege generally 
that ballots cast in favour of a candidate 
have been Improperly rejected by the deputy 
returning officers and by the Judge, while 
irregular ballots cast in favour of the candi
date declared elected have been admitted, 
and that the effect has been to change the 
resul' of the election; the petition must 
point out the Inegularitles complained of and 
give the number of ballots irregularly ad
mitted.—Vpon such a recount the Judge can
not enter into the merits so as to reject 
ballot* for fraud or want of qualification of 
voters; his functions are limited *o making 
the count which the deputy returning officers 
should have made at the close of the poll ; 
but when the .-lection is contested by sub
sequent action, his decision may be reviewed. 
— In such a case the petitioner, where he 
asks that the votes of certain unqualified 
persons should be struck off. must make it 
appear that the admission of such votes has 
affected the result of the election, and there
fore allege that these votes have been given 
for the candidate deelnred elected. Renault 
v. liagnon, 17 Que. S. C. 315, 3 Que. V. R. 
115.

Proceeding to avoid — Disclaimer — 
Costs. R. ct rrl. Mooney Robert ton
(1810), 1 O. W. N. 455.

Proper voters’ list Use of wrong list— 
Irregularity — Consolidated Municipal Art, 
290*. ns. /,<. *04.1 Inasmuch as a 148 of 
the Consolidated Municipal Act, 1003, 3 Kdw. 
VII. c. 1!) (().), enacts that the proper list 
of voters to be used at municipal elections 
shall be the last list of voters certified by 
the Judge ami delivered or transmitted to 
the clerk of the peace under the Ontario 
Voters* Lists Act, 7 Kdw. VII. c. 4 (O.), 
even though a later list has been validly cer
tified by the Judge, but not delivered or 
transmitted to the clerk of the pence, at all 
events before the opening of the poll on poll
ing day, it is not the proper list of voters 
to he used at the election.—Semhie, that the 
list to be used must In- a list that has been 
certified by the Judge and delivered or trans
mitted to the clerk of the peace before the 
•ime at which nomination takes place.—Held, 
that the use of a wrong list is not such a 
non-compliance with the Act ns to the tak
ing of the poll or such an irregularity as may 
be held cured by the provisions of s. 204 of 
the Consolidated Municipal Act. — (Juare, 
whether a list certified on Sunday can In
valid. Rex ct rrl. /Hack v. t'ampb II, 18 O. 
L. It. 2itf), 13 ft. W. It. 553.

Qualification for office Declaration of 
qualification—Commissioner for taking oaths 
and affidavit*—Consolidated .Municipal Act 
and amendments—Canada Evidence Act.]— 
The statutory declaration as to the posses
sion of the necessary qualification for office 
required by s. 129. s.-s. 3 fa), of the Con
solidated Municipal Act, 1808, 3 Kdw. VII. 
<*. 19 (O.). as amended by 4 Kdw. VII. c. 
22, a. 4 (O. ). front every candidate for the 
office of mayor, reeve, etc., in cities, etc., may
be made before a commissioner for taking 
affidavits, and need not be expressed in the 
form of a statutory declaration under the Can
ada Evidence Act, R. 8. C. 180(1, c. 145, s.

30. Section Si5 of the first-mentioned Act, 
whlel nqu n tl « h< id and •••••- r mi mb<re 
of the council and the subordinate officers of 
every municipality to make their declaration 
of office and qualification ** before some Court, 
Judge, police magistrate, or other justice of 
the peace, having jurisdiction in the munici
pality.” Im« no application to s. 128. s.-s. 3 
(at. and the statutory declaration therein 
referred to.—Semble, that s. 83 of the Con
solidated Municipal Act, 1803, to the effect 
that when joint owners or occupants are 
rated at an amount sufficient, if equally di
vided between them, to give a qualification 
to each, then each shall be deemed rated with
in the Act, otherwise none of them shall he 
deemed so rated, does not apply to the quali
fication of candidates.—Where persons elected 
as controllers of a municipality, when pur
porting to make the declaration required by 
s. 311 of the Consolidated Municipal Act, 
1803. as to their property qualification, omit
ted the statement as to incumbrances con
tained in the form embodied in the section, 
and, in place of it, stated that they were "in 
the actual occupation of the said premises,” 
intending to take advantage of the provisions 
of n. 7(1, s.-s. 1, by which the value of the 
property, if occupied, where otherwise suffi
cient. shall not Is- affected or reduced by the 
incumbrances:—Held, that this was a suffi
cient compliance with the provisions of the 
Act. and the declarants were not to be pre
judiced by the fact that the legislature had 
failed to alter the fonti of declaration in s. 
311. suitably for such a case.—Held, also, 
that the fact that in the declaration, in re
ferring to their qualification, the declarants 
had used the present tense, instead of re
ferring to the time of the election, was not 
a fatal objection, and an opportunity should 
be given to them to file a declaration in the 
proper form. Rex <x rel. Milligan v. Harri
son, 16 O. L. II. 475, 11 O. W. It. 554. (178.

Qualification of alderman — Rare
ownership of property — Assessment roll — 
Inconclusiveness.] — In an action to annul 
the election of an alderman of the city of 
Montreal, for want of the required real es
tate qualification, the fact that the defend
ant’s name appears on the valuation and as
sessment roll as “ proprietor" of the property 
on which he qualifies, is not conclusive, and 
does not preclude investigation of the nature 
of his title, notwithstanding the final clause 
of s. 28 of 62 V. c. 58 (Q.). which says 
that the qualification is to be established by 
the valuation and assessment roll in force 
at the date of nomination.—2. Where it ap
pears that the defendant is the done of the 
immovable property on which lie qualifies, 
and that by the terms of the deed of dona
tion he has the mere ownership Inue pro
priété i. the usufruct for life being reserved 
by the donor, he is not “seised of" and does 
not “ possess as proprietor.” within the mean
ing of s. 28. Ar hambault v. Tensey, 23 Que. 
S. C. 178.

Qualification of alderman under 3 
Kdw. VII. c. 38 (Q.). is to possess in the 
municipality, in his own or his wife's name, 
during the whole of 12 months preceding 
nomination, immovables to the value of $(100, 
after deduction of all registered charges, ac
cording to valuation roll in force at date of



1679 ELECTIONS 1680
nomination Hi* must l»e able t<> rond and 
writ. uithfiixi I.aframbniHc v. ('harb'inmnu 
Mbit)., m R. d* J :;x«

Qualification of randidnte — Mortgaged 
r-n' ritoti Pint to the merits- Pwars of 
returning offinr. | Held. <>n n |M*tition con
te-: -I- n iminirijial election, in which the 
petitioner and respondent were nominated as 
nm-liiln!. -, and n poll was granted and held 
without proie st or objection, and without no
tification of any kind to the electors, or its 
being shewn that those who nominated or 
voted for the petitioner Imd knowledge of 
hi* lack of qualification, that averments by 
tlie respondent to the effect that the petitioner 
had not the necessary property qualification 
lo I"1 put in nomination, and that the re
scindent was. consequently, the only candi
date duly nominated, and was and should 
have been declared elected by acclamation, 
are matters of plea to the merits and not of 
exci ion to t hi form - When a candidate's 
real estate was hypothecated for payment of 
insurance premiums, a* well as for the princi
pal obliya'ion, such accessory hypothec must 
be taken into account in ascertaining the net 
value of the real estate over the above hypo
thecary charges—3. Notwithstanding the lack 
of property qualification on the part of one 
of the candidates, the returning officer, in the 
absence of any protest or objection, has no 
authority to reject his nomination paper, and 
consequently the other candidate is not en
titled, ipso fni to. to claim that his election 
was. and should he held, an election by accla
mation Martin v. Ricard, 25 Que. 8. (\ 4(11.

Qualification of candidate — Payment 
of tax?*. I—In order to he elected n munici
pal councillor, a candidate must at the time 
of hi* election, whether there was polling 
or not, have paid all municipal and school 
taxes: Arts. L'Kl, 291, MW, (’. M. Rocking
ham v. Leith, ($ Que. I*. R. 77.

Qualification of councillor " House
holder"- Lodfit r. | A statutory qualification 
for a municipal office described in the Eug- 
lish version by the word " householder.” and 
in the French by the words “ gui tient feu et 
lieu.” means, ns the English word expresses 
It one « I'- 1 pea in and is the master of a 
house. Hence, one who lives in his father's 
house, and carries on business therein, hav
ing the use of one room to sleep in and of 
aiioth-'r in which to receive clients, and who 
contributes to the household expenses, is not 
a householder within the meaning of the sta
tute. Prévost V. Ménard, 34 Que. 8. (’. 31.

Qualification of councillor Interest 
in freehold property -Joint ownership—Value 
of interest—Assessed value—Incumbrance— 
Joint assessment—Assessment roll- Finality

Costs. Rex ex ret. Rock v. Sharpe, 11 O. 
W. It 642, 827.

Qualification of municipal elector —
M. C. .1/5,]—1. There is no refusal on the 
part of an elector to take the oath when, 
upon being requested by the presiding officer 
to swear that lo- is the person whose name 
appears upon the roll as proprietor of the 
lauds thereon mentioned, the voter declares 
that he will verify the cadastral numbers of 
his property as shewn upon the roll for the 
purpose of establishing that he is the real

proprietor of the lands as described upon t 
roll.—2. The law does not intend to 
qualify an lector from voting und< i 
circumstances. Art. 315 M. ( '. applying in. 
when an elector who has signified iiis i»t., 
tion of voting, itosltively refuses t<. talv t!., 
prescribed oath.—3. The vote of an 1 
whose family name is properly insert I u - I : 
the list should Im* received, even though tin- 
voter's Christian name l>- not prop, rly 
signaled thereon, hut when the elector 
known under such Christian name and » I 
in any event, the elector is otherwise qntl.- 
lied on the property mentioned upon th<- r.-i 
Perrault V. Heaudry (llHMt). 16 R. de ,1 
441»

Qualification of petition may he pr->\
by secy.-Irens, producing before the ('our 
the voters' lis* used at the election and giving 
evidence to establish petitior-r's identity t, 
qualification as a voter, if not objected to by 
adverse party. Laframboise v. Vharbonneau 
(ltWUl. 16 R. de J. 380.

Qualification of voter- T-nant—<*/,r 
of occupancy by—Corrupt art.] It is not 
the amount of rent paid, but the annual valu- 
of the premises occupied ns appears in I hr 
assessment roll, which is the basis of qualifi
cation, as a voter, of n tenant. The position 
of the elector at the time of the election is 
what should be considered, and that which 
appears by the assessment roll, but if an 
tor. who takes the oath and votes as an oc
cupant, has ceased for two months before the 
election to occupy the premises on which If 
qualifies, his vote ought to be rejected In 
order that the payment of an elector's tuxes 
or travelling expenses may he considered a 
corrupt act. either at common law or under 
the Municipal Code, it is necessary that it Is- 
made with corrupt intents that is t.» >ny. for 
the purpose of influencing and inducing the 
voter to vote for a particular candidate : r 
is not sufficient that the payment is made 
for the purpose of enabling him t<> qualify 
only. To entitle an elector to vote it is only 
necessary that he pay the taxes for which 
he is rated on the collection roll, and it is 
not necessary that he should pay those owing 
on land which lie has purchased from u third 
person some days before the election, nor is 
It necessary that lie should have paid taxes 
levied for county purposes which hav* not 
been entered on the collector's roll of the 
local corporation and of which an estimate 
has not been sent to the latter. i'rnof of 
personal corruption by a candidate will only 
void an election when the result lias 1m-.n 
thereby affected. Laframboise V. Laioucvur, 
26 Que. 8. C. 85.

Quebec license law Qualification* of 
municipal elector—Certificate for restaurant 
license—Certificate confirmai —Opposition- 
Nullity and setting aside of by-hue confirm
ing certificate.] — The quality of muni; ipnl 
elector which is necessary for the plaintiff
m a suit hai lag for object the sett in - 
of by-law confirming a certificate for a res
taurant license, is sufficiently established by 
his name being Inscribed upon the voters 
list, and lie is not submitted to the further 
condition that his taxes are paid—An oppo
sition couched in general terms to (lie con
firmation of any certificate for a restaurant 
license within a certain district and for a
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,-ertain period of tirai* and filed by those 
authorised by law and in dm* legal form, has 
the game effect ns n special opposition filed 
against the confirmation of a certificate 
granted to a particular individual. Hence, 
a resolution of a municipal council which 
confirms a license for a certain district, after 
mm absolute majority of the voters therein 
residing has prepared and filed an opposition 
to the confirmation of any such certifient' , is 
null and should be set aside as such. Mont- 
magny v. Ilelanger (1910), lit Que. K. B. 
2T><).

Quo warranto "— Munitipal councillor 
— Petitioner'» qualification»—C. P. 9N7. M. 
c. Hid.I—The qualification of a municipal 
elector, required under the provisions of 
Ans 846 and following M. C., le not n< ee- 
sary on proceedings by quo irarranto. Art. 
987 C. P., to oust from the office of munici
pal councillor. In such a case, the interest 
of petitioner is sufficiently shewn if it is 
alleged and established that he is an elector 
and ratepayer residing in the municipality. 
Campbell V. Illakely, 10 It. de J. 234.

Qno warranto proceeding —- Affidavit» 
—(’rout-examination on — T)i»<retian — Ré
futai.]— In a proceeding to set aside a muni
cipal election it is in the discretion of the 
Judge or Master to allow or refuse to allow 
the parties to cross-examine deponents on 
their affidavits. And in this case permission 
was refused by the Master in Chambers, who 
was of opinion that a cross-examination would 
not Is* helpful. Res ex re/. Rons v. Taylor, 
22 C. L. T. 183. 1 O. W. It. 266, 682.

Qno warranto proceeding — Appeal 
to Judge of High Court—Order of County 
Court Judge quashing proceeding»—Right of 
appeal—Power to make order.]—In a quo 
irarranto proceeding, in which the fiat giving 
leave to serve a notice of motion to set aside 
th< election of a township reeve had been 
granted by a County Court Judge, and the 
proceedings were intituled in his County 
Court, a motion was made before him to get 
aside all the proceedings upon the relation, 
and he made an order setting them aside and 
quashing them with costs:—Held, that no 
appeal from such an order lies to a Judge iu 
Chambers, as app ils from the County Courts 
in ordinary cases are to a Hivisional Court, 
and the appeal from the decision of a County 
Court Judge to a Judge of the High Court,
given by 66 V. c. 42, a. ls7. ».*•. 3 mm. 
"under this section." is from the decision of 
the County Court Judge upon the merits on 
the trial of the eontesled election, and not 
the quashing without a trial of the fiat upon 
which the proceedings were founded. Quare, 
whether the County Court Judge had power 
to make such an order. Regina ex rel. (iront 
v. Col, man. 7 A. It. fil'd, referral to. Res 
cx rel. McFarlane v. Coulter, 22 C. L. T. 
414, 4 O. L. K. 620, 1 O. W. It. 636.

Qno warranto proceeding Xoticc of 
motion i nn, Wrung iling Of thé "'"7, 
il it take I mendment.]—A notice of motion
in the nature of a quo warranto to contest 
the validity of the election of the respondents 
as aldermen of a city, was. by fiat of the 
Master in Chambers under s. 220 of the 
Municipal Act. It. 8. O. 1897 c. 223, allowed 
to be served upon the respondents, aud was

served on the 16th February (seven clear 
days’ notice being required by s. 221 ) for 
“Tuesday the 24th day of February "—the 
21th February being in fact a Monday. After
wards t!.. relator served upon the respondents 
a notice to the effect that the day on which 
the motion would be mad< wae Tuesday the 
26th February, but this noth.' was not a 
seven clear days’ notice :—//#■/#/, that the no
tice of motion was good and sufficient no
tice for Tuesday the 26th February, and that 
the sureties upon the relator’s recognizance, 
as required by s. 220. would have no ground 
of objection because of the proceedings not 
being properly prosecuted. Eldon v. Haig,
1 Chit. 11. followed. Semble, that the prac
tice in actions in the High Court is appli
cable to these quo warranto proceeding*. Rex 
ex rel. Robert» V. Pontford. 22 <’ !.. T. 146, 
3 O. !.. R 410, 1 O. W. R. 223. 286. 690, 
616.

Qno warranto proceeding -Tampering 
with ballot»—Delivery of ballot box to clerk 
—Evidence—Affidavit»—How voter» voted—
( 'roM-< ramination. I Where in a quo wai
ranti pi..... *ding undi r the Municipal Act,
It. S. e. 223. before a County Judge, to set 
aside the election of a town councillor, it 
was found by the Judge upon a scrutiny of 
the ballot papers, having regard to the char
acter of the evidence, both tiro voce and by 
affidavit, that such ballot papers had been 
tampered with, and that then* was also a 
breach of the Act in the deputy returning 
officer taking the ballot Iwx to his own house, 
instead of directly to the town clerk, and it 
was impossible to say that the result of the 
election was not affected thereby, an order of 
the Judge setting aside the election was af
firmed. Affidavit evidence may be supported 
at the trial by viva voce evidence, although 
not mentioned in the notice of motion. Regina 
ex rel. Mangan v. Fleming, 14 P. R. 468. 
referred to. The provision of s. 200 of the 
Act that “ no person who has voted at an 
election shall in any legal proceeding to ques
tion the election or return, he required to 
state for whom he voted.” must he construed, 
in furtherance of the object of the Act. as 
absolutely excluding such testimony. After 
the trial of such proceeding has commenced, 
it is discretionary with the Judge to allow a 
person who has made an affidavit to he cross- 
examined, though before the commencement 
of the trial cross-examination may properly 
he had. Rex ex rel. triton v. Irwin. 22 C. L. 
T. 21*9. 4 O. !.. R. 102. 1 O. W. R. 371.

Recognizance Allowance of—Appeal 
—Defective nomination»—Power» of return
ing offieer Statute — Directory or impera
tive.] -Where, in a controverted municipal 
election case, a recognizance lias been duly 
entered into with sureties and affidavit of 
justification, as required by R. 8. O. 1897 
e. 223. s. 220 (2). the security is completed; 
hut the Judge may postpone indorsing his 
allowance of it until objection raised. Such 
interlocutory procedure is matter of discre
tion. and not subject to appeal. The provi
sions of s. 128 (1). that every nomination 
is to state the full name. etc., of the candi
date. are directory, not imperative; and the 
presiding officer cannot, after the close of the 
meeting for nominations, reject those made 
on account of non-compliance with such re
quirements. Semble, if objection is taken at
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the time ami the nominations are not amend
ed. the presiding officer should then and there 
reject them Ret tx rel. Walton v. Freeborn.
2(1 !.. it 165.

Reeve Motion to avoid election of- -IV- 
lay for nine months after relator's knowledge 
of disqualification—3 Edw. VII. v. 1M, s. 33 
(O * Construction Dismissal of motion— 
Interest in contract with cort>o ration. It x 
ex r.l Hunt V. Oenge. 8 O. W R. 5KÎ.

Reeve for town Irregularit ien in count- 
ini/ ballot» \r gleet of d< gut y returning offi
cer to non phi if if* provenions of Municipal 
Act Karim; tin one Jo $ Inapplicability of — 
Section l><7 of Municipal .t< f.j—Election of 
rvev of Orangeville set aside owing to fol
lowing irregularities : (1) impossibility of
saving how many votes cast ; (2) changing 
totals after agents had left : f:ti ballots not 
put in packet: (4) deputy returning officer 
taking tall t boxes his boose ; (5) non- 
compliance w ith s. 1<17. Rex ex rel. Ileicnon 
v. Riddell 110(15»), 14 O. W. R. 45»

Rejection of ballot cast for relator
—Concurrence of relator—Incapacity through 
drunkenness. Rex ex rel. Park v. Strict
(N W T ». 1 W L H. 208

Right of town clerk to vote Illiter
ate» voting Panning bg-late on Hood Friday 
—Val dit y of by-law—Town clerk printing 
votent' lintn — Agent voting on certificate— 
Per non* named in voter» lint—Right to rote
— Unauthorim d pernon prenent at voting— 
N amen enterré in poll-hook before day of vot
ing—U Edir. 17/. e. 7,1. ». .0; Con. Man. Act, 
». 20).]— A local option by-law was sub
mitted to the voters of a town and 440 votes 
w ere - sat, t for t be bj law, exai Ij t ht 
three-fifths majority required bv statute. Ap
plicant moved to quash the by-law on 22 
different grounds :—Held, ( 1 i that the town 
clerk has a right to vote on local option by
laws by virtue of 1» Kdw. VII. c. 72. s. 1).— 
(2» That the by-law was validly passed on 
Good Friday, by the town council, there be
ing no statut» nor anything at common law 
forbidding the council holding a meeting on 
Good Friday.- (3) That the town clerk had 
a right to print the voters' list, there being 
no incompatibility in the dual |swition of 
town clerk and printer, as in R. v. lizard, 
9 IV & (’. 41< and he could not l>e held to 
have vacated his office of town clerk because 
he printed material for the temperance people.
— (41 That an agent producing a certificate
signed by the mayor was entitled to vote at 
the division where he was acting, although 
said certificate did not state the property in 
respect of which the agent voted, as required 
by statute.— (5) That where a voter has no 
property in the division where his name ap- 
peared on the voters' list, the Court cannot 
inquire into his real qualification hy 7 Edw. 
VII. c. 3, s. 24. (0) That where a number
of persons voted openly without having pre
viously declared their inability, the objection 
cannot be considered.- Re Filin if Renfrew, 
16 O W R 880. followed (7) That all 
persons named in the voters’ list are entitled 
to vote, with certain minor exceptions, by 7 
Ed VII < 8, and 11 matti i■ not nhat their 
qualifications may lie. they are entitle) to vote 
so long us they are nametl in the voters' list. 
—In re .!IriJrath it Durham, 17 O. L. R. 514,

and Re Armour if Onondaga. 14 0 1. 1: 
followed ( s i That unauthorised p 
were allowed to he present when electors w •. 
voting did not invalidate the elect ion lh 
I 1 id v. nfrew, 15 O W R 880 :
(5»i That it was Irregular to enter names ,• 
the poll-books before the day of |Killing, inn 
it could not affect the result of the el. • • 
and could not affect the right of any voter t.i 
rote (I'm That ■ '-'"l of tin Cot 
Act was effective in saving the by-law. Mo
tion dismissed with costs. Ite Sehunii 
and thenley (1010). 10 O. W. It. 041. 21 ' 
L. It 522. 1 O. W. N. 1041.

Scrutiny of ballots before Comity 
Judge Intern’ Linta Act (JU07), 
Pernon».4]—Motion for an order prohibit u,. 
the Judge of tile County Court of IiufT.-rin 
from making any allowanee for, or taking into 
consideration in his certificate to he gi% 
as the result of n scrutiny under s. :',71 -if 
Con. Mun. Act. 1908. of the ballot i •.•■. : * - 
which were cast when a vote was being taken 
on a proposed local option by-law of the 
municipality of Orangeville, any votes which 
lie might consider illegal by reason of dis
qualification of the voters, or in the nltemi- 
tive for a mandamus directing him to inquire 
how the persons voti d w ho nut) b< 
entitled to vote, and to take evidence fur the 
purpose of that inquiry : — Held, tint th“ 
Judge had no authority to require any person
who voted to state how he voted. Hut .......
a scrutiny of the ballots, under s. 371. the 
Judge has jurisdiction to entei upon an in
quiry as to the right to vote of the p.-rs ms 
v ho hai e voted / n rt I oral Option II ■ 
of Township of Salt fleet (15*0K), IQ (). !.. |{. 
293. 11 (1 W. It .'U15. 545. followed »»r.|. r 
grant «si prohibiting the County Judge from 
entering upon any inquiry as to the right to 
vote of any person whose name was entered 
on the voters’ list upon which the voting took 
place, unless under provisions of Con. Mun. 
Act. 1903, subsequent to the list being certi
fied, he had become, hy change of residence, 
disentitled to vote. No order as to costs /.’• 
Orangeville (1910». 16 O W R 304. 20 0.
I* R. 47(1. 1 O. W. N. 530.

Security for costs Intervention —In- 
gularity— Sufficiency.]—In an action v> void 
the election of an alderman for the city of 
Montreal, under Art. 279 et »eq. of the . bar
ter of the city of Montreal, 02 V. c. 5S (Q.I. 
security furnished hy an intervenant more 
than three days after the filing of bis int -r- 
vention. and upon an irregular notice, will, 
nevertheless, not be declared void, if it i’I*• 
pears that the defendant whose election is 
protested will not suffer any prejudice t ■<>m 
the irregularity of the security, and if the 
defendant complains only of the irregularity, 
and not of the sufficiency, of the security . * <>« 
an opportunity will he given to the defendant 
to examine the sureties as to their solvency. 
Moreau v. Lamarche, 3 Que. F. R. 149.

Security for costs— Surety—RaiUff-1 
A petition in contestation of a municipal elec
tion will be dismissed on exception to the 
form, where one of the sureties given is a 
bailiff of the Su|ierior Court. Charbonneau 
v. Ouimet, 8 Que. F. R. 200.

Security for costs ]—The language of 
B. S. N. 8. c. 72 is applicable to any security



1685 ELECTIONS. 1686

petitioner puts up. whether insufficient in 
point of amount or in any other way to meet 
respondent’s costs; whether right in form or 
amount, provided it is genuinely tiled ns n 
security for purposes of the petition. Pease 
v. Sorwood, L. It. 4 <’. V. 235. distinguished; 
Young v. Figguree, lü T. L. It. 499, followed. 
Xichoh v. Itnwding, 43 X. S. It. 192, (I E. L. 
It 41.

Statntory proceeding to set aside 
election Affidavit* t'ross-i xamination 
Forum -Judge <-r officer before whom proered- 
ing pending.]—In proceedings instituted under 
tlie Municipal Act, 1903. 3 Edw. VII. c. 19 
( O. >. to unseat a member of a municipal 
council, the cross-examination of alliants on 
their affidavits can only Is- had on leave ob
tained therefor from the Judge or Master in 
Chambers or the officer before whom the pro
ceedings are being carried on. who must take 
such cross-examination himself, no authority 
being conferred on him to direct any one else 
to do so. Hex es rel. /?< > /. v. Sharp. Ill O. 
L. R. 207, 11 O. W. It. 493.

Submission to electors Liquor Limine 
Art, sx. lit!, US Voting \pplieation of s*. 
876, 877, of the Municipal Art Summing up 
of votes—Fasting of native* Publication in 
newspaper.] —The legislature in passing s. OS 
of the Liquor License Act intended that those 
sections <4 the Municipal Act which provide 
for situations not directly covered by the 
Liquor License Act should be applicable. 
Summing up is a necessary part of the pro
ceedings in taking the vote upon a by-law 
submitted to the electors. Section 377 of the 
Municipal Act provides a just and reasonable 
method for the appointment of a time and 
place of summing up, and also that those in
terested iu promoting or opposing the by-law 
may be present thereat. A local option by
law which did not appoint a time and place 
for summing up was quashed.- Section 0(5 of 
the Liquor License Act provides that the 
council shall, “ as soon as possible" after the 
first and second readings of the by-law. pub
lish n notice in a newspaper, and that such 
notice shall be published for at least one 
month before the vote is taken :—Semble, that 
the statute does not require two such adver
tisements :—Held, that s. 370 (h) of the Mu
nicipal Act, providing for the posting up of 
notices, in 4 conspicuous places, is made appli
cable by s. OS of the Liquor License Act to the 
voting upon a local option by-law. Ite South 
Cypress (1910), 14 W. L. It. 299.

Submission to electors — Neglect of 
muni' ipal offim i ■■ ■ • comply with statutory re- 
quin mints Print iples of Municipal Art -Re
sult of voting Saving clause, *. 200 Publican 
tion of native Time l.iquar License Art, s. 
66—Palling plat e closed during polling hours
-Form af ballot paper—Inconsistency with 

direction* ta voters Literal compliance with 
statute — Final passing of by-law — Time— 
Opportunity for recount. ] - If the method of 
procedure prescribed by statute in respect to 
the submission of a by-law to the electors is 
not substantially followed, the by-law will be 
declared invalid, unless it can be shewn that 
the voting was conducted in accordance with 
the principles laid down iu the statute, and 
that the non-compliance, mistake, or irregu
larity did not affect the result of the voting: 
s. 200 of the Municipal Act.—Hull v. Rural

Munit ipality of South Norfolk, 8 Man. L. R. 
437. and R> Hickey and Town of Orillia. 17 
O. L. It. 317. followed. A local option by
law -ived ii< first and second readings on 
the 5th June. Notice of the by-law and <4 the 
vote to lie tak< n thereon was published in a 
newspaper on the 14th. 21st. ami 29th Octo
ber. and tlie 11th November :—lit Id, that a 
first publication on the 14th October was not 
a publication “ ns soon as possible after the 
first and second readings." n< required by s. (50 
of the Liquor License Act. —On the day of 
voting one of the polling places was closed for 
three-quarters of an hour, during the hours 
of polling, while the deputy returning officer, 
poll clerk, and scrutineers were at lunch. It 
was said that all parties Interested consented 
to thi . and that it had been the custom for 
many years at parliamentary and municipal 
elections to close this polling place during an 
adjournment for lunch. There was no evi
dence that any person had been deprived of 
his vote by the closing, neither was there any 
evidence i lint sonic electors might not have 
been deprived :—Held, that the closing of the 
polling place was fatal to the by-law.—Iu 
1909 the Liquor License Act was amended by 
prescribing that the form of ballot paper 
should read " for license " and " against li
cense." instead of " for the by-law " and 
•• against the by-law." The printed directions 
for voters were not changed, and were incon
sistent with the new form of ballot paper. 
At the voting the ballot papers used were 
printed according to the new form, and the 
printed directions in use were not changed :— 
Held, that the by-law could not lie quashed 
f.»r illegality because of the inconsistency, even 
if some electors were misled. The provisions 
of the statute had been complied with.—It 
was objected that the by-law was finally 
passed by the council before the two weeks 
during which there might have been a recount 
had expired :—Held, that there was nothing 
in this objection. In re Ct’XWtll and l iHuge 
of lit nsall. 17 0. L. 11. 431. 12 O W It. -79. 
93(5, followed.—Semble, that, if there had been 
any satisfactory evidence that the closing of 
the one polling place did not affect the result 
of the election, it would have been saved by 
s. 200 of the Municipal Act ; but, even if 
there had been such evidence, the disregard 
of a. 60 of the Liquor License Act would have 
necessitated the quashing of the I > law. Re
Hatch d Oakland (1910). 14 W. !.. It. 309.

Summons in nature of quo warranto
—Relation — Requirements of — Acceptance 
and oath of office Term for which respondent 
elected. Rex tx rel. Park V. Strict (N.W.T.),
1 W. L. It. 87.

Time — Statutes-Vim warranto—-Service 
—Petition Corrupt practices — Particulars.] 
—When a special statute docs not fix the 
time for taking proceedings under it, the 
times prescribed by the (’ode of Civil Pro
cedure most applicable to the matter in liti
gation should be applied.—2. The charter of 
the city of Montreal does not require the peti
tion and the writ of quo warranto to lie served 
on the alderman whose election is contested 
during the thirty days which follow the poll
ing or election by acclamation.—3. The pre
sentation of the petition for a writ of quo 
warranto is made ex parte, the Judge himself 
fixing, if he finds the affidavit satisfactory, the
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tint" in whir h l h«* defendant in to appear; 
«ml afterwards the petitioner must serre

•indue in the periods of time appropriate to 
th nature of tli • litigation and sufficient to 
allow >he def- int to defend himself with 
eertaint.- and with a full knowledge of the 
cause.- I. Aii interval of six days between the 
service of the copy of the writ and the other 
papers and the rentra of the writ is sufficient.

•" The order of the .Judge allow ing the issue 
of the writ of quo warranto and oile r papers 
is not exhausted by the service of a copy of 
these paper* upon the wife of the defendant 
in the street, his house being shut up: the 
onhr does not become exhausted until the 
return-day, by the return itself or by default 
of return.—0. The Judge who receives a peti
tion verified by oath exercises purely minis
terial functions, and the Court cannot con
sider whether the reception was justified.—7. 
The omission to mention the names and resi
dences of persons accused of having commit
ted corrupt practices in an election and to 
particularize the nature of these prnetices and 
the dates, places, and circumstances in which 
they were committed, is a ground for a motion 
for particulars, hut not for an exci'ption <1 la 
forme asking for the dismissal of the action.— 
8. That eueh particulars can lx- demanded 
after the time fixed for filing an exception. 
Clark v. Jarque», 3 Que. I'. It. 12. 17 Que. 8. 
C. 322.

Time for holding election —Duty of 
town clerk—Proclamation — Wic election — 
Worranf Xrcessit)# for.]—Under s. 212 of 
the Municipal Act. 1008, 3 Edw. VII. c. 19 
(O.), dealing with a new election of members 
of a municipal council, the issue by the clerk 
of his proclamai Ion for the holding of the 
election, by which the nomination ami polling 
days are fixed, and the polling places, deputy 
reluming officers, and |h>|| clerks named, is 
not alone sufficient, lie must also issue his 
warrant for such election, directed to himself, 
as returning officer, and to the deputy return
ing officers ami twll clerks.—An election held 
without a warrant is not validated by s. 204, 
ns not coming within its curative provision, 
that section having reference merely to the 
conduct of the election, and not to what is Its 
very foundation :—Held. also, assuming that a 
proclamation alone would have been sufficient, 
that the election would not have been avoided 
by reason of its not having taken place with
in tin- fifteen days provided for by s. 214, 
suc h provision being merely directory. Hex ex 
rd. Hmrkm v. Lethcrby, 12 U. W. R. *k»4,

Town councillor — Disqualification — 
Contract with corporation — Exemption of 
partnership from taxation—Qualification—In
terest in partnership property in part ex
empted—Status of relator — Voting for re- 
siKindent — Secrecy of ballot. Hex ex rel. 
Payne V. Chew, fi O. W. It. 380.

Vacancy in town council—Election of 
alderman - Act respecting Cities and Towns, 
1003—Days of nomination and election—Fix
ing by mayor Resolution of council Rntifi- 
cation—-Imperative enactment—Objection to 
form Voters' lists—Effect of statute—Repeal 
of town charter.] — The Act respecting Cities 
and Towns, 1903, having provided (s. 69)

for the filling of a vacancy in the* of:, .>• 
alderman by delegating to the mayor 
power of fixing days for the nomination and 
election in chsc* of a cont.-i, a resolution t ;i 
town council to llint end is void Smh r 
lut ion, although void, being signed ! 
mayor and acted upon without object 
hi* port, must he considered as ratified I 
miel as équivalut to an order mad - I , 
fixing the dates for holding the noniii- 
and election. All the more is this so. h 
the Statute above mentioned is not inn, , 
live; and. in the absence of a provision 
the manner in which the mayor is to , \ • j>,. 
the powers given to him. application nm< i„ 
made of the rule of s. 9 that no objection : 
form or found* d upon the omission of f 
ties, even imperative, in municipal mv: • . 
is to prevail unless some real injustice n - 
from it.—The provision in a statute passed „ 
repeal the charter of a town and apply i, 
the Act respecting Cities and Towns. l'.HXl, 
that “ the by-laws, resolutions, procfis-r< rU<i i 

■ and other acts and documents what
soever done or executed by u town council and 
now in force, shall continue- to hue their 
full effect until they shall be annulled, 
amended, repealed," etc-., includes voters' li*ts. 
Therefore the lists existing at the time of tin- 
passing of this statute remain in force md 
are to he* used in future elections until they 
an* replaced by lists under the- Act respecting 
Cities and Towns, 1903. Perrault v. Tou t, - 
Lévis, 30 Que. S. C. «$7.

Votera — Qualification of—Contr-ort>d 
elections- Payment of taxes If. C. 201. .tft!, 
955.] — Purchaser of an immovable ut. r a 
promise of sale in which it is stipulated mat. 
even after possession, such promise of sale 
will neit transfer title to the immovable, is nor 
a qualified municipal elector under the h inl
ine of “ proprietor." To qualify as an - 
pant it is necessary to dwell upon an im
movable.—To qualify as a tenant the annua! 
value of the immovable must be mentioned on 
assessment roll.—To qualify as a municipal 
elector, it is necessary to he a British sul-j- i 

When sm h taxes have not b *n 
upon assessment roll, a voter who qualifi-d 
as an occupant may vote even when lie lias 
not paid his business tax and a dug tax 
Art. 846 M. C. enumerates all causes for 
which a municipal election may he annulled, 
but ns to the extent and meaning of «-xpr 
■lone therein contained, Inasmuch as tl 1 
is silent on the point, the common law of Ki 
land must he consulted, ami not Dominion ■ v 
Provincial statute*, nor even common purl" 
ment ary law, which are hut exceptional sta
tutory - t incuts and do not regulate muni- 
dps Iona In i hie com • 1
mentioned in Art. 340 M. <'.. as on- round 
for annulling a municipal election, is tin- cor
ruption recognised by the common law "f 
England, nml in so far as particular and in
dependent acts are concerned, for it to exist 
it is necessary that both the corrupting party 
and the voter should have the corrupt intent, 
viz., there should lie » complete understanding 
between them whereby, for a consideration, 
latter obliges himself to vote as former may 
direct.—Even when done with object of in
fluencing their votes, the fact of treating 
votera cannot affect ’ he result of m
election ; to have such influence, it is neces
sary that the treating be general In such a 
way that the voters have been rendered in-
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capable of voting freely and independently.— 
Ivann u to el« tore, under form of 

loans for purpose "f enabling them to pay 
th-’ir taxes. cannot, in the present case, affect 
n,i result of the election, since, to obtain such 
a result, it would have been necessary to es
tablish, which was not done in present case, 
thaï the advances made were of such a nature 
as to constitute real acts of corruption.—In 
the present case, respondent's election whs 
conducted irregularly and petitioner was justi
fied in contesting it, and, under circumstances, 
although petition is dismissed, each party will 
pay his own costs, Ihbert v. Lrgare, Que. 
(11*Iki, It; R. de J. 3ou.

Voters Qualification of Local Improve
ment Ordinance " Occupant "—'* Owner "— 
Homestead entry Payment to sub-agent. He 
Clark (N.W.T.), 3 W. !.. It. 311.

Voters — Qualification — (hrnera of real 
estah -Acvessitg for registration.)—In order 
to (pialify as a voter at municipal elections 
under s. <$ of the Municipal Elections Act, as 
enacted by s. 2 of the Municipal Elections Act 
Amendment Act. 11*02, with respect to real 
estate, it is necessary that the applicant 
should he the registered owner «if such real es
tât •• under s. 74 of the Land Registry Act, c. 
21. IS**; He Kaslo Municipal Voters' List, 
12 B. C. It. 302.

Voters' list—Municipal Act, 1903, s. 148 
—Last list of voters— Saving clause, ». 204, 
inapplicable.]—The municipal elections, 190!), 
took place on 4th January. The County 
Court Judr® of Lincoln finished comparing the 
nc-cessary three copies on Sunday, the 3rd 
January, his certificate being dated 2nd Janu
ary. The copy for the • lerk of the peace was
given him by the Jud*e on the morning of 
the election. The election took place on this 
list :—Held, that under the circumstances the 
1908 list should have been used. Election set 
aside, and new election onlered. Hex ex rel. 
Black v. Campbell, 13 O. W. R. B53.

Voters’ list — Revision of—Persons as
sessed for less than $100— Widows —Resident 
householders -H. S. O. (1897), e. 22.7, ». 18— 
52 Viet. c. 37, ». $ 1—Male persons assessed 
for less than $100 are entitled to be placed on 
municipal voters' lists by virtue of R. 8. O. 
(1807), c. 22fi, s. IS.—Widows, who are resi
dent householders, have no such right to be so 
placed on said lists as that section applies 
only to male persons. See He Ryan (1910), 
Id <). W. It. 1001. He IIagar Voters' List 
« 1910), 17 O. w R. i

Voters' list—Valuation roll —Amendment 
by council — Irregularity—/*#>// book—Coun
cillors --Voting for Declaration of poll.]— 
An amendment made by a municipal council 
in the month of January of a valuation roll 
by adding new names to it without notice 
or previous demand in writing, is void.—2. At 
the time of the election of a municipal coun
cillor the fact that the names of the voters 
have been entered by the returning ollicer 
upon detached sheets, and not upon the pages 
duly numbered and ruled of the poll book, 
does not constitute a sufficient irregularity to 
annul the election if no fraud or prejudice 
is proved.—3. When more candidates than

there are councillors to elect have been nomin
ated ami a poll is held, the electors vote for 
as ' inj indidati - .is there are coun< illovs 
to elect, anil the returning officer must <!«•- 
chi1' elect'd those who have obtained the 
largist number of votes, without regard to 
w le i her a certain candidate has bi en pro
posed in opposition to another candidate. 
Bourret v. Prévost, 24 Que. 8. C. 23tj.

Voters lists—Qualification of voters— 
“Householders"—Construction of statute— 
Payment of taxes- 1 Exempt "—Road tax— 
Man over Ô0 — Civil servant Pensioner— 
Payment of water rates. He Victoria Munici
pal l liters' Lists, 7 W. L. K. 372.

Voters" lists — Revision--Absence of cer
tificate- Jnjuio lion.] Where it appears that 
the lists of municipal electors of a town cor
poration have not been certified and signed 
by the secretary-treasurer, as required by 
Art. 4510, R. 8. Q., and that the hoard of 
revisers is proceeding to the revision and 
amendment of the lists without the same 
being so certified, there is sufficient ground 
for granting an interlocutory injunction, on 
the petition of a municipal elector, to pro
hibit the board of revisors from revising or 
homologating the lists, until the final hearing 
upon the petition, or until the interlocutory 
order be further judicially dealt with. Wallace 
v. Languedoc, 21 Que. S. C. 115.

Voters' lists—Revision—Injunction to re
strain- Remedy by motion to quash—Costs— 
Defendants severing.] — There is no ground 
for an Injunction when the law gives a special 
remedy for the grievances complained of, and, 
therefore, recourse cannot be had to an in
junction to prevent the revisors of a town 
corporation from revising and homologating 
a list "t municipal electors on the ground that 
such list has not been prepared according to 
law; Arts. 4376 and 4522, R. S. Q., allowing 
such list to be quashed on the ground of 
illegality.—2. Each of the revisors defi-ndants, 
having filed a separate defence invoking the 
same grounds, the costs should be taxed 
against the petitioner ns if the revisors had 
tiled only a single defence. Wallace v. Lan
guedoc, 21 Que. 8. C. 298.

Voters" qualifications - Lessee.] — A 
tenant, to he inscribed upon the list of voters 
must, under the provisions of the Quebec 
Election Act of 1903, s. 9. pay an " annual"
rent for real estate, and ........îerely for part
of a year: moreover, his ordinary place of 
residence slimild lie at the same place. A 
clerk, employed by a merchant whose place of 
business is not within the limits of the muni
cipality, is neither the son of a proprietor nor 
i f a farmer, within the meaning of the said 
law, and his name cannot lie entered upon 
the voters' list, h'iliatrault v. St. Hose (1910), 
10 R. de J. 266.

Writ of summons—Affidavit for—Order 
of Judge—Hi view- Affidavit of service—Mis
take.]—A Judge in Chambers having been 
satisfied with an affidavit brought before him 
upon which lie allowed the issue of a writ to 
inquire into a contested municipal election, 
the Court will not review his order, even 
though the affidavit <h>es not conform to the 
requirements of the law.—The statement of
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the bailiff in hi* report ns to service that he 
ha* served the “declaration," instead of the 
“petition." is not a fatal irregularity. Re
nault v. Gagnon, 2 Que V. II. BIT.

Writ of snmiuons in nntnre of quo 
warmnto I ahdtty of election—Practice— 
TVrot of office. |—The practice in the Terri
tories providing for a writ of summons in the 
nature of n quo warranto, differs from that in 
England There the question raised is the 
right of the respondents to use and exercise 
the office. Here, what is to be decided is, 
whether there was an election; if so, whether 
the res|H>ndent was electi-d ; and, if so, whe
ther his election was valid. Consequently it 
is not necessary in proceedings here that the 
material should shew that the respondent has 
accepted the office or the term for which he 
was elected, /for ti rcl. Park v. Street, ti 
Terr. L. 11. 137, 1 W. !.. II. 87.

See Municipal Corporations — Costs— 
Defamation Heed — Elections—Munici
pal Coepobationa—Municipal Elections—
PARLIAMENTARY ELECTIONS—SCHOOLS.

ELECTRIC COMPANIES.

See Assessment and Taxes — Company—
CONTEACT.

ELECTRIC LIGHT.

Supply — Tolls and charges — Nova 
Scotia .lif. 100 7, c. —" R radine*» to terre n 
charge — Non-compliance with statutory re
quirement at to filing schedule of rotes.]— 
Plaintiffs sued for electric light current sup- 

lied to defendant. One of the chargea was 
now n as a “ readiness to serve " charge:— 

Held, that defendant is liable to pay this, al- 
though hi < irrent may never be served The 
above Act required the plaintiffs to file a 
schedule of their prices by the 1st of July. 
On the 2nd July, they tiled a statement.— 
Held, further, that the statement was suffi
cient ; at any rate, the price charged was only 
a re-arrangement and a reduction in rates. 
Appeal dismissed. Chambers V. Cantwell, ♦$
B. L. It. 52».

See Contract—Municipal Corporations.

ELECTRIC RAILWAYS.

See Street Railways.

ELECTRIC WIRES.

Bet Contribution end Indemnity i.imita
tion op Actions — Negligence—Rail-

ELEVATOR.

See Negligence.

EMBEZZLEMENT.

See Banks and Banking—Extradition.

EMBLEMENTS.

See Landlord and Tenant.

EMMENAGOGUE.

See Criminal Law.

EMPHYTEUSIS.

Sec Landlord and Tenant—Railway.

EMPLOYERS' LIABILITY ACT.

See Negligence.

EMPLOYERS' LIABILITY 
INSURANCE.

Sec Insurance.

ENCLAVE.

See Wat.

ENCROACHMENT.

See Buildings — Landuikd and Tenant—
Wat.

ENGINEER.

See Contract — Drains — Municipal Cob-
FOBATIONS STR! i i R Ml W ATS WaTEB 
AND WaTERCOVHSES.

ENTAIL.

See Estate.

ENTIRETIES.

See Husband and Wipe.

ELECTRICITY.

See Municipal Corporations.

ENTRY FOR TRIAL.

See Trial.
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EQUALIZATION OF ASSESSMENTS.

See Assessment and Taxes.

EQUITABLE ASSIGNMENT

Disposition of fnnd - Claim of judg
ment creditor—Receiver by tray of equitable 
execution—Coûtent irith assignee — partie»
— twiipnor —- Carol assignnient — Validity 
_ Refund of money* pujd under order sub
sequently reversed. 1 — Whore the application 
of n judgment creditor for a receiver by way 
of equitable execution of n fund is opposed 
by a party claiming under a prior equitable 
assignment, by proceedings (r.g., Chambers 
summons) analogous to interpleader, the as
signor is not a necessary party.—liotrdcn't 
Pat' ntn Syndicate v. Herbert Smith <f- Co.. 
f 10041 2 Cli. HU. distinguished. — A valid 
equitable assignment may be made by parol, 
and may be enforced notwithstanding J. A. 
1S73. s. 25, s.-s. U (Imperial). — When 
moneys have been paid out of a fund under 
an order which is subsequently reversed, the 
party who has received them may be ordered 
to refund them, in whole or in part, under 
Judicature Ordinance, s. H, s.-s. fi. Detro 
v. Haauard. Itr Pepler, H W. L. R. 150, 1

Funds in hands of chattel mort
gagees Written order by mortgagors—Mis
take as to balance due—Assignment by mort
gagors — Rival claimants of fund — Inter
pleader application — Dismissal — Subse
quent interpleader action—Disposal of fund 
—Costs. Elgie v. Edgar. 9 (). W. It. 014.

Gift of moneys arising from contract
— Voluntary assignment -- Death of donor

Solvency — Mental competence — Issue —
Costs. Walker v. Clarke, 10 O. W. R. 1(19.

Trust — It ill of exchange.]—McE„ who 
hod mortgaged certain land to V. to secure a 
sum of $5,000, conveyed it to McK. and M. 
in trust for McK., subject to a life estate to 
MeR.. McK. assuming and covenanting to pay 
off $1.500 of the mortgage debt, and McE. 
covenanting to pay off the balance. Subse
quently, on the 4th January, 1900. McE., 
who had a deposit account with M., who was 
a private banker, authorised M. to pay $050 
to I\ on the mortgage, and for such purpose 
signed the following document: "H. M. & 
Vo., Bankers. Bay to V. (on mortgage 
McE.'s share i or hearer $050; which he 
delivered to M-, who a day or two after
wards informed I*, of his having the money, 
though he did not tell him of the execution of 
the document, and he also notified McK. P. 
"aid he did not want the money before the 
beginning of next month, and M. did not 
pay over the money until the 29th January, 
and after the death of McE., who had died in 
the meantime, of which all the parties had 
notice :—Held, by Falconbridge, C.J., K B., 
that under s. 72, s.-s. 2, and s. 74 of the 
Bills of Exchange Act, 53 V. c. 33 (D.), the 
document was not a cheque, being drawn ou 
a private bunk, but n bill of exchange, and 
that it was not revoked by McE.'s death. 
On appeal to a Divisional Court, the judg
ment was affirmed, hut on the ground that

the transaetion amounted, either to an equit
able assignment of the $050, or a trust to 
pay over same to P., which became irrevoc
able on its being communicated to the par
ties and assented to bv them. Trunkfield 
v. Proctor, 21 V. !.. T. 519, 2 O. L. R. 32«.

See Attachment of Debts—Chose in 
Action—Assignment of.

EQUITABLE CHARGE.

Sec Dow kb—Mkrgf.r.

EQUITABLE ESTATE.

See Dower,

EQUITABLE EXECUTION.

See Execution.

EQUITABLE INTEREST.

See Landlord and Tenant.

EQUITABLE JURISDICTION.

See Parent and Child.

EQUITABLE LIEN.

See Landlord and Tenant—Sale of Goods 
—Ship.

EQUITABLE MORTGAGE.

See Bankruptcy and Insolvency—Regis
try Laws

EQUITABLE RELIEF.

See Courts — Fraudulent Conveyance — 
Injunction—Judgment—Receiver.

EQUITY OF REDEMPTION.

See Dower—Execution—Mortgage.

EROSION.

See Crown.

ERROR.

See Appeal — Criminal Law — Division 
Courts.
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ESCAPE.

See A ruerr — Criminal Law — Extradi
tion— Immigration Aot.

ESCHEAT.

See Constitution At Law — 'Trespass to

ESCROW.

See Company — Criminal Law — Peed —
Sl*E«mi 1'KKKUHMANVK — TRUSTS AND 
Trustees - Vi nix r and Vitu iiahkr.

ESTATE.

Action in partition — (7. /’. 1037— 
Transferee of the heir of an undivided part 
of a share in an estate—C. C. 311-]—The 
action in partition doe* not belong to other 
than an individual co-heir or to a transferee 
of the major portion or of a part only of the 
rights of a co-heir in an estate.—Such action 
cannot he taken by the transferee of an un
divided part of n special immovable forming 
part of an estate ; as being in the place and 
stead of his transferor and in the exercise of 
the latter’s rights, the transferee has no 
other action than one for the partition of the 
whole estate. daurin \. Mélanger ( 11)10),
1G It. de J. 351.

Estate tall liar of entail—Mortgag> 
Will—Construction. |—By a will ma-! ii 
1H47. a testator, who died in 1854, d- <1 
to his son a piece of land, describing i mil 
proceeded : “ All which shall be anil ere- 
by entailed on my said son and 1 heirs 
for ever.” In lKfM and again in - the 
'■"ii granted 'he land in quest! by
way of mortgage, each mortgag mg duly 
registered within a few days of ns execution 
and each containing the usual proviso that 
it was to be void on payment at a named 
date. No discharge of either mortgage or 
reconveyance of the mortgaged land had been 
registered, and there was no evidence whether 
either mortgage had in fact been paid:— 
Ht Id. per Osier and Moss, JJ.A., that under 
this will the son did not take an estate tail : 
Maclennan and Lister, JJ.A., eontra.— Hut 
held, also, per curiam. that, even if the s<m 
did take an estate tail, that estate tail had 
been barred and converted into an estate in 
fee simple in his own favour ns well as in 
that of the mortgagee by the execution and 
registration of the mortgages.—Laic lor v. 
Late lor. HI S. C U. ll>4, and Plomlry v. Fel 
ton. It App. Cas. 01, applied. Culbertson
v. itii'uUough, 20 C. L. T. 340, 27 A. It. 450.

Parceners - Tenancy from gear to year.] 
—Children of a deceased tenant from year 
to year are co-parceners or tenante in com
mon, and the widow of the deceased tenant 
has no power to dispossess them. McIntyre 
v McIntyre (1874). 1 P. E. I. It. 500.

Successions - .1 eeeptanre of and renunn ; 
tion to—Heirs when succession opens v„r. 
tiring consort — 1 ccountina Cost•
C. c. do7. d3d. 637. 639, d JÔ. t',00. d.:i. 7 .r, 
lOds. ir.tN. 3002, iOod C. /». 105. 113. i T,> 
legally accept an estate, one must have I,.. 
called to it at the time of its accept a mv

1 he heir has three courses to pursue; i 
the estate purely and simply, or ace- ; 
under benefit of inventory or reumim I. 
sivvessiun aecording to legal fornmli 
When an heir is sued and pleads ns a lt-i m.| 
of defence his title and ipiality of heir oil 
his failure to renounce 'lie succession, 
thereby accepts tile succession.—Once he ha- 
accepted, an heir cannot renounce the suc
cession unless for reasons of fear, fraud --r 
violence.—The surviving <on*nrt ennn In- 
held responsible for the cost of her m-mrur 
nor for charges of last Illness and burin!, 
cause she is not reputed to he an heir and 
such expen»“s do not arise from niarriace 
The legal heirs, when sued hv the surviving 
consort, cannot set up her failure to account 
for her meddling in the estate without cuticlu- 
'-'"ii- of ai en to account. In any < ent, 
an account can be rendered by direct action. 
\ audry v. Mélanger (1010), 10 R. do .1 :jr>9.

Tenants in common - Joint tenants 
Title by prescription — Statute of Limita
tions. | — Where of five tenants in common 
of a farm, three acquired a title again- tIl
ot her two by virtue of the Statute .»f Limi
tations -.—Held, that the title so acquired by 
the three tenants in common was a joint ten
ancy of the two-fifths, and they w ere tin a 
tenants in common of their original three 
fifths, and joint tenants of the two-fifth* 
acquired. In re lAvingstonv, 21 C. L. T. 521,
2 O. L K 381.

See Deed — Dower — Executors am* 
Administrators — Intoxicating Liqt >ms 
—Mortoagr — Settlement — Srnsrirr- 
tion—Succession—WILL.

ESTATE DUTY.

See Revenue.

ESTOPPEL.

Accounts of municipal treasurer
Recovery from municipality of moneys ; irf 
by treasurer out of his own pocket State
ment of account — Audit La h<y.\ In 
February, 1KOO. the defendants appointed 'In 
plaintiff treasurer pro tern., and gave hi nn 
order expressed to he on " the tren-mr <>f 
the township of Ma la hide." for $5,700..52. ii 
mice in hand of the previous treasurer at 
the time of his death. The plaintiff carried 
forward this balance in his cash Irnok, th- ugh 
he had not in fact received the money, and 
want on honouring orders upon him drawn 
by the defendants, and his statements of re
ceipts and expenditures for the year TWO 
were prepared and audited as if there had 
been no change in the treasurership : and al
though long before the end of 1R1M> the estate 
of the deceased treasurer proved to be insol-
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rent, h«> continued from y«*ar to year pursu
ing the same course, «hewing cneh year bal
ance* in favour of the township non-existent 
except upon the footing of his having actually 
received the $5,71*1>.52. î>uring 1 H! K > lie 
proved the debt against tin- deceased trea
surer’* «state in the name of the defendants, 
ami received two dividends, anil n third in 
I'.tol, amounting to $1,481.56. lie di«l not, 
however, bring the facta clearly to the notice 
of the council or make any claim against the 
township until 1805; and the defendants ap
parently remained in ignorance of the facts 
until shortly before this action was brought 
to recover the balance due the plaintiff:— 
livid, that tlie plaintiff was entitled to re
cover, there had been no dir«*ct represen
tation by him that the original order given 
him by the defendants had been paid, and the 
advances subsequently made by bin. wi re all 
made on orders given by tin* defendants in 
respect to tlie ordinary debts and expendi
tures of the township: and the defendants 
hml incurred, so far ns appeared, no debts 
or liabilities, and bail entered upon no ex
penditures or undertakings which they would 
nor have done if they had received the clear
est notice at th« earliest moment, that their 
lat.. treasurer's estate was insolvent. //-/-/. 
however, that there must be a reference to 
the Master to report as to any loss defend
ants might have sustained by tin- plaintiff’s 
Inches, nnd the amount for which the plain
tiff was entitled to judgment should be re
tint d accordingly. Leslie v. UaleMde, so. 
w It 511. 13 O. L. R. 87.

Agreement to sell stock -Accounting— 
Consideration — Finding of trial Judge.]— 
In an action to recover a balance alleged to 
he due for sales of stock, in a company of 
which the plnintiff and defendant were joint 
promoters, it was alleged by the plaintiff, 
and found by the trial Judge, that an agreo- 
ment was entered Into between them for the 
sale of 50,1X10 shares of stock at 25c., nnd for 
an equal division of the proceeds after pay
ing commissions, etc. Tlie plaintiff's version 
of the transaction was supported by two let- 
ters written by the defendant, indicating a 
recognition on his part of the arrangement 
that ’h" aales of stock and divisions of the 
proceeds were to be in equal proportions:— 
Held, that the finding of the trial Judge on 
this point should not be disturbed.—In re
sponse to a demand made by the plaintiff 
for an account of sales, in which he credited 
himself with the larger proportion of the 
shares sold, and, nft«*r deducting former pay
ments. shewed a balance iu favour of the 
plnintiff of #1,1136.51, for which his cheque 
was handed to the plaintiff's solicitors, who 
gave their mejpt therefor: — Held, per 
Townshend, C.J., Russell, ,1., concurring, that, 
in the absence of evidence to shew that the 
amount so paid was paid or accepted ns a 
compromise or settlement of their differences, 
the plnintiff was not estopped thereby from 
claiming payment of bis full share of the pro
ceeds of stock sold in accordance with the 
agreement.—Held, also, tlmt tlie mutual in
terest of the plaint iff nnd defendant in con
nection with the company, nnd their inter
change of services in carrying on the enter
prise, afforded consideration to support the 
agreement ns found to have been made. 
Fleming v. Haye». 42 N. 8. It. 164, 4 E. L. 
It. 186.

Agreement to sell stock of company
Acceptance of moneys thereunder -- Evi

dence. Fleming v. Haye», 4 E. L. It. 185.

By acts -- Ejectment—Escrow—Convey
ance to dead grantee—Trespass.]—The locus 
liiad been granted to plnintiff. whose father 
agreed to give him i deed of a property called 
8.. provided plnintiff would convey tlie locus 
to his sister, defendant's wife. The father, 
to secure performance "f this agreement, gave 
tin- deed of S. to his wife ns an escrow, to be 
delivered to plaintiff on his conveying the locus 
to his sister. A deed from plaintiff to his 
father had been prepared in the latter's life
time. After the father's death plaintiff ob
tained the deed of S. from his mother, at the 
same time executing and delivering to her 
the deed to hi< father, on the understanding 
that in pursuance of the agreement he thereby 
resigned his title to the locus to his sister. 
Thu jury fourni for defendant, and plaintiff 
moved for n new trial:—Held, that plaintiff 
was «-stopped by his own nets from treating 
defendant as a trespasser. \l■ h'innon v. Mc
Kinnon (18521, 1 P. E. I. 11. 58.

Charge on land — Lien memorandum— 
Consideration — Representation as to owner
ship —• Subsequent conduct — Extension of 
time for payment — Registered judgment — 
Homestead exemption. I—Action to recover 
balance due for a threshing outfit sold and 
delivered b.v the plaintiff company to the de
fendants, (*. 11.. and his wife, E. II., under 
a written agreement sign«‘d by the defendants, 
which provided that promissory notes were 
to ho given on approved security for the 
amounts payable at the dates mentioned. 
When the machinery had been delivered at 
the defendants' farm, the plaintiffs' agent 
called there to take settlement for it. The 
defendants then signed the notes asked for, 
Mini ill- agi nt demanded a lien on the farm 
as security for the notes, and, relying on the 
repres«*ntntions of botli defendants then made, 
that the wife owned the land, accepted a lien 
mi the land for the amount, signed by E. II. 
in the presence of her husband, nnd did not 
insist, as he might have done, that the hus
band should also sign it. It appeared that 
the title to the land was then actually in 
the husband, and had remained so ever since. 
Renewal notes bad been given by the defend
ants, and the original periods of credit con- 
siderably extended, and during this time the 
husband wrote several letters, in which the 
wife was spoken of as the actual owner. The 
chief contention at the trial was as to whether 
the pnintiffs were entitled to a lien on the 
land for the debt as against the defendant 
('. II.:—Held, t ha t there was ample consid
eration for the giving of the lien, as the 
plaintiffs might have removed the machinery 
and refused to carry out the transaction if 
it had been refused.—2. That tlie defendant 
C. II. was estopped by the representations 
lie had made, and subsequently repeated, from 
denying that the land in question was his 
wife’s property and from claiming it as his 
«•WH as against the plaintiffs. Freeman V. 
Cooke, 2 IBs. 664, followed. C. H. was 
also thereby estopped from asserting that 
tin* land was exempt, as land occupied by 
him. from proceedings under ■ registered 
judgment.—Judgment declaring that the lien 
claimed foriu«‘d a valid charge on the land
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for the plaintiffs' claim and coat*. John 
Abell t o. v. Hornby, 16 Man. L. R. 480. 1 
W L R. 3.

Conduct -Principal and agent — In pa id 
receipt'd ofroua#».|—Where a debt or obliga
tion hn* been contracted through an agent, 
and the principal is induce<i by the conduct 
of the creditor to rea non ably believe that 
the agent has paid the debt or discharged the 
obligation, and in consequence of such belief 
pays <>r settles or otherwise deals to his 
prejudice with the agent, the creditor is not 
permitted to deny as between himself and 
the principal that the debt Im been paid 
or the obligation discharged.—A railway en
gineer. who was supplied with money by a 
railway company to pay for supplies and the 
boa of his men. being credited with the 
amounts of the receipted accounts as they 
came in. induced a firm of hotel-keepers who 
bad famished both Items, t<> receipt the ac
counts in advance, on the representation that 
the company as part of their system required 
receipts before they would pay the accounts : 
—Held, that the company were justified in 
relying on these representations that the ac
counts were paid, and. as they had altered 
their p isltlon — the engineer having left their 
employment without accounting—on the faith 
of them, the hotel-keepers were estopped from 
setting up to the prejudice of the company 
that the accounts were not in fac: paid. 
fleetlc$ v. t an. Par. Ilir. Co., 0 O W. It. 
601. H O. L. R 28<1.

Deed — Privies in estate—Reservation— 
Mines and minerals — Action.)—A person 
who had acquired title by possession to cer
tain lands, nevertheless, afterwards took a 
conveyance from the owner by paper title, 
for an expressed consideration of $000, re
serving to the grantor the mines and min
erals, and gave a mortgage back for $.100, 
" saving and excepting the mines, which said 
mortgagor has no claim to "—Held, that 
this did not revest the mines in the grantor, 
nor was a subsequent owner estopped by the 
exception in the mortgage, from claiming 
the mines as against one deriving title from 
the grantor, the action not being based on 
the mortgage, but being wholly collateral to 
it. IhHlge v. Smith. 22 C. !.. T. 82. 3 O. L. 
R. 80ft, 1 O. W. R. 441, 803, 2 O. W. R. ftOL

Ejectment — Condition of re-entry for 
leant of property to distrain—Tenant deny
ing to bailiff that there teas property to 
distrain not estopped from sharing the truth 
at the trial—His credibility a question for 
the jury. |—A bailiff w as sent to search 
premises for property to distrain, and had 
also a demand in ejectment, under a condi
tion <»f re-entry to serve should no property 
be found. He found nothing, hut on passing 
a hovel he asked defendant if there was any 
property there, and defendant said there was 
not. and the bailiff did not search it and 
served the demand. On the trial defendant 
admitted his formal denial that there was 
property, but proved then- was sufficient to 
satisfy half a year’s rent. The Judge held 
he was not estopped, and plaintiff submitted 
to a non-suit :—Held, on motion to set the 
non-suit aside, that defendant was not 
estopped, but that the non-suit should be set 
aside on the ground that plaintiff had a right 
to have the credibility of defendant's testi

mony in contradicting his former statement 
submitted to a jury. Steteart v. McPhaa 
(1*13 5. 1 P. E. I. R. 23*1.

Ejectment—Death of landlord terminates 
tenancy a.t trill—Ground not taken at trial— 
Costs.]—(l. laid off lands in lots and streets 
( not dedicated to the publie I, and convey ! i 
lot fronting on Cedar street to defemlimt 
At defendant's request, G. pointed out his lot 
to him. and he built on the land so pointed 
out. (J. had made a mistake mid the la tin 
pointed out was really Cedar street. <;. i,,id 
defendant eo and wished him to move hit 
house back, offering to pay the expenses. 
On defendant's not moving, (i. told him lie 
must more at Ids own expense. <;. afier- 
Wnrds died having devised his hinds to phin- 
tiffs, who brought this action to eject de
fendant. Defendant contended he was tenant 
at will and entitled to demand possession, 
while plaintiffs argued that O.’s nets and 
declarations were themselves a determination 
of the tenancy. The Judge charged the jury 
that if they found that G. had pointed out 
the land im alleged, his subsequent conduct 
was not sufficient to terminate the tenancy at 
will, and their verdict ought to be for de
fendant, and they so found. Plaintiff moved 
to set aside the verdict for mia-direetion, 
and also on the ground, not taken at the trial, 
that the tenancy at will was determined at 
G.’s death :—Held, that the direction was 
right, (2) that G.’s death terminated the 
tenancy, and a new trial must be granted on 
that ground, but ns it had not lieen taken 
at the trial, plaintiffs must pay the costs of 
the first trial. Green v. Higgins ( 18731 I 
r. E. 1. It. 4<W1

Ejectment - Estoppel by acts.]—Green 
had laid off land in building lots and streets, 
but there wn< nothing to shew where the 
streets were situated, and they had not been 
dedicated to the public. He acid a lot de
scribed as fronting on Cedar street to de
fendant. who wishing to build asked Green 
to shew him his lot, and Green pointed out 
a plot of land and told him he could build 
there. Defendant built on the land so pointed 
out, hut it turned out that Green had made 
a mistake and that the land was really part 
of Cellar street. Plaintiffs wished defendant 
to move his house back, and on his refusal 
brought this action to eject him. At the 
trial the Judge told the jury that Green’s 
acts estopped him, and there was a ver lict 
for defendant A rule was then moved for 
to set aside the verdict for mis-direction 
Held, Peters, J., that the direction \yns 
right, and the plaintiffs were estopped. 
Green v. Higyins ( 1874», 1 P. E. I. H 1%.

Fraud -Patent for mining land—Regis
tration — Mortgage — Notice-. Barr v. Bird,
1 O W. R. 30.

Rent—Claim for, by president of com
pany — Annual statement. Lindsay v. 
Ntrathroy Petroleum Co., 1 O. W. R. 88ft.

Work and labour—Claim for price of 
—Application on purchase money of land— 
Mortgage for purchase money. Reading v. 
Coe (N. W. P.). 0 W. I* R 270.

See Arhitratton and Award — Asskhs- 
MKNT AND TAXES — HANKS AND RaNKINO
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—Bankruptcy and Insolvency — Bills 
and Notes—Bills or Salk and Chattel 
Mortgages—Chose in Action, assignment 
of Club — Company — Contract — 
Coven Ain < Üroh n « üom f Lands -
Deed — Executors and Admini.'tuators— 
Fraud and Mimhepri mentation—Guaran
tee — Husband and Wife — Insurance 
—Judgment — Land Titles Act—Land
lord and Tenant — Liquor Licenses — 
Mechanics' Liens — Mines and Minerals 
—Mortgage — Partition — Partnership 
—Patent for Invention — Principal and 
Agent — Release — Sale of Goods -- 
Schools — Solicitor — Street Railways 
—Trespass to Goods Trespass to Land 

Trusts and Trustees—Vendor and Pur
chaser—Way.

ESTREAT.

See Bail—Criminal Law.

EVICTION.

See Bills and Notes — Landlord and 
Tenant—Vendor and Purchaser.

EVIDENCE.

1. Admission or Rejection, 1701.
2. Affidavits and Depositions. 1706.
3. Commencement of Proof in Writing.

1710.
4. Corroboration, 1712.
5. Documentary Evidence, 1714.
0. Expert Evidence, 1720.
7. Foreign Commissions, 1721.
8. Motion—Evidence on, 1730.
0. New Evidence after Hearing, 1733.

10. Parol Evidence, 1736.
11. Secondary Evidence, 1740.
12. Witnesses, 1741.

1. Admission or Rejection.

Admissibility — Collision action—Pre
liminary net—Allegation of fact omitted — 
Evidence to prove name offered at hearing. 
Magdalen Island» Steamship Co. V. The 
"Diorin." 3 E. L. R. IBS.

Admissibility — Title — Hcclaration 
against interest—»ie trio/.]—See Lloyd V. 
. I dams, 37 N. B. R. BOO.

Admissions — Promissory noli-—-Action 
by administrator of payee—Admissibility of 
admissions by deceased. Peck- V. Robinson.
3 E. L. R. 881.

Cause of death — Wag — Non-repair— 
Negligence—Statements of person injured— 
Res gestœ—Other evidence. 1—In an action 
brought by the father and mother of a young

girl to recover damages in respect o* her 
death, which resulted, as was alleged, from a 
fall on a stone in a highway under the con
trol of the defendants, it was proved that 
the stone in question had been allowed to 
remain for n long time in a part of the high
way used by foot passengers ; that several 
persons had tripped over it; that the de
ceased had left her house on a certain even
ing to go to another house, the direct route 
to which would he by the highway in ques
tion ; that she came to the other house 
apparently suffering great pain, and stated 
that she had tripped on the stone and hurt 
herself : that, about the time she would in 
the ordinary course have been passing the 
place in question a witness saw a young girl, 
whose description answered to that of the 
deceased, lying beside the stone, who stated 
to him that she had fallen on the stone and 
hurt her-elf; and that the girl (lied from 
peritonitis resulting, in the opinion of the 
doctor who attended her. from an injury such 
as would have been the result of a fall on 
a stone :—Held, that the statement of the 
deceased to her friends at the house to which 
she came. and. assuming that the identity 
had been proved, her statement while lying 
near the st< m. were not admissible in evi
dence as part of the res gestœ, these being 
at most statements made in reference to the 
accident after it had happened, and after 
the deceased had had time for consideration, 
distinguishable therefore from those involun
tary and contemporaneous exclamations made 
without time for reflection, which alone are 
properly admissible us part of the res gestœ. 
Regina, v. McMahon, 1H O. R, 602. applied. 
But the identity of the deceased with the 
person seen by the witness lying near the 
atone waa established; and, excluding her 
statements, there was ample evidence to 
justify the eoncl ision that the deceased had 
received injuries by falling on the stone ; 
and. as the highway was by reason of the 
presence of the stone in a dangerous condi
tion and out of repair, the defendants were 
liable, (loftier v. Township of Stamford. 24 
<\ L. T. 62. 7 O. L. R. 60. 2 O. W. It. 1107.

Cousins German to n party in the
cause Is their evidence admissible? Dis
cussed in McCarthy v. Judah (1858), C. It. 
2 A. C. 407.

Exchequer Court of Canada -Statutes 
—Conflict. 1 — In a proceeding in the Ex
chequer Court of Canada, if a conflict arises 
between the rules of evidence established by 
a provincial statute and those subsisting by 
virtue of a Dominion statute, the latter will 
prevail. Regina v. O'Bryan, 7 Ex. C. It. 19.

Improper admission — Action under 
Workmen’s Compensation Act—Proof of in
surance by defendants against accident —• 
AYir trial — '* Substantial wrong or mis
carriage" — Rule 785.1—In an action by 
a workman under the Workmen's Compen
sation Act, the plaintiff's counsel was allowed, 
against the strong objection of counsel for 
the defendants, to prove the fact that the 
defendants were indemnified against any ver
dict that might be given in favour of the 
plaintiff, by a policy of insurance with an 
accident and guarantee company. The trial 
Judge warned the plaintiff that he must 
lie prepared to take the risk of submitting
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the evidence, *nd. in charging the jury, told 
them that it should form no element what
ever in their decision :—Held, that the evi
dence wan improperly admitted.—Held, also 
(Anglin. J.. dissenting>. that, by reason of 
the admission of the evidence, n “ substantial 
wrong or miscarriage" had been occasioned 
within the meaning of Con. Rule 78.", ami 
that the defendants were entitled to a new 
trial. Lcuphead v. Colling wood Shipbuilding 
Co.. Iff O. L. R. 04, 11 O. W. R. ($»7.

Improper admission — Hearsay — De
clarationn of deceaaed persane—Plan filed in 
Croira Land Office—Certified ropy — ll'if- 
nesacs and Evidence ,tcf.|—On the trial of 
an action for damages for trespass to land, 
witnesses were permitted, notwithstanding the 
objection of the plaintiffs counsel, to give 
evidence of what they had been told or un
derstood, and of declarations of deceased per
sons, in relation to lines and boundaries in 
dispute. Also a certified copy of a plan found 
in the Crown land office, and supposed to 
relate to the property in dispute, was re
ceived in evidence —Held, that the evidence 
was wrongly received, and that the verdict 
for the defendant, entered upon the findings 
of the jury, must be set aside with costs ; 
and that the statute ( Witnesses and Evi
dence Act. R. R. X. 8. limit, c. JfiO, ». 2m, 
making admissible in evidence plans on file 
in the Crown land office, was one that must 
be strictly construed. Bartlett v. Nova 
Scotia Steel Co.. 37 N. 8. Rep*. 250

Inadmissible evidence — Argui'cerenc» 
—Inadmix*\biHty pointed out for the /irat 
time on appeal — I hum ■■il — Booming place 
where gooda may be acised-Right of exemp
tion—The owner of hoarding houae — Re
plevin of gooda.]—The party who at the 
trial in the Court below penults inadmissible 
evidence is not entitled i«> have it struck out 
on appeal A person living in a boarding 
hous-> has his domicil there and the bailiff 
having a writ of execution against his goods 
may seize them there. The owner of the 
house is not entitled after the seizure to put 
in a claim under the pretext that the goods 
seized belonged to a third party in the sens- 
of Art. ($77 (’. I*, and the seizure was held 
to be by way of garnishee. The owner of 
the house as a creditor with a lien has 
recourse to make a motion to set aside the 
seizure of a piece of furniture which be 1ms 
a right to keep. Herder v. Pigeon, IIMX), 
Q. R. 30 8. <*. 324.

Indecent assault — Complainta to hua- 
ba>nd.]—In an action for damages by a hus
band end wife for admits alleged to have 
been committed on the wife, under circum
stances which made them the criminal offence 
of an attempt to commit rape or an Indecent 
assault:—Held, that evidence of statement 
and complaints made by the wife to the hus
band after the alleged assaults took place was 
properly received. Hopkinnon v. perdue, 24 
C. L. T. 330. 8 O. L. R 228, 3 O. W. R. 
034.

Interrogatories upon articulated 
facts —- Hunt be clear and preciac—C. P. 
365.]—An articulated fact rending as fol
lows: "If you don't recognise to owe the 
said amount, state how much you recognise 
to owe," is irregular and contrary to Art.

365 C. P. Comet Motor Co. V. Dominion 
AMutual Fire Ina. Co. (1000). 11 Que. P. ];.

Knowledge of trial Judge of facts in 
another action. ) — Where it was evident 
from the conduct of counsel on both «Mm 
that they took it for granted that the trial 
Judge hud knowledge of certain facts estab
lished in another action which had been 
tried before him with a jury, and out of 
which this action arose, and that for that 
reason no evidence was given of such facts 
—Held, that the trial Judge might properly 
make use of his knowledge. Pease v. Ton « 
of Mooaomin, 5 Terr. L. R. 207.

Negligence Fire—S parka from at earner] 
—In an action to recover the value of build
ings destroyed by fire started, ns was al
leged, by sparks escaping from the defective 
smokestack of a steamboat, evidence that on 
prior and subsequent days sparks of large 
size escaped from this smokestack may be 
admissible to prove its defective construc
tion; but opinionative evidence that, having 
regard to the force and direction of the wind 
od the day in question, sparks of this size 
if they escaped might have been carried to 
the building in question is too conjectural 
and speculative. Peacock V. Cooper, 20 
C. L. T. 201, 27 A. R. 128

Negligence Safeguarda — Subsequent 
plodng.]—Where an injury is alleged to 
have been caused by the negligence of the de
fendant in not furnishing proper safeguards 
at some place of danger, evidence of safe
guards placed there by him after the injury 
is not admissible for the purpose of shewing 
his prior negligence ; and upon au exaniiti 
tion for discovery the defendant is justified 
in declining under advice to ansxwr ques
tion* relating to such subsequent placing. 
Cole v. ran. Pac. Btc. Co., 20 C. L. T. 103, 
10 P. R. 104.

Oral testimony - Replevin—Ownership 
—Proof of — Defence — Tenancy — Re
buttal — Exclusion — Nonsuit set aside.] — 
In an action of replevin, the plaintiff proved 
ownership and rested his ca e The de
fendant then moved for a nonsuit, the de
cision on which was reserved un’il he had 
presented his case. The plaintiff offered evi
dence in rebuttal to meet the case made by 
the defendant, which w rejected, on the 
ground that evidence to prove the non-exist
ence of the tenancy alleged would be merely 
confirmatory of the plaintiff's case, and the 
action was disposed of by allowing the de
fendant's application for a nonsuit :—Held 
that, in the circumstances, the rejection of 
the evidence tendered by the plaintiff in re
buttal could be sustained only on 'he ground 
that the onus of proof on the issues to which 
it related was at the outset of the case on 
the plaintiff: and that the course adopted hy 
the trial Judge admitted the evidence for the 
defendant to and excluded the evidence for 
the plaintiff from review by the Court of 
Appeal. Mc \ dam v. Kickbuah, 11 1$. C. H.

Presentation of evidence rejected—
New trial. ] —Where a party seeks n new 
trial on the ground of wrongful rejection of 
evidence, he should shew that the evidence
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sought to bt adduced was put squarely before 
the Judge, ho that hi* mind was applied to 
the point. Hopkins v. (iooderham, 24 C. L. 
T. 104. 10 B. C. R. 250.

Presumptions Diacretionary power of 
the Judge—Presumption of the extinction 
of tm obligation by reaaon of continued 
activity on the part of the creditor.]—Pre
sumptions. to make proof, must he serious, 
precise, pertinent, clear and uniform. The 
Judge may disregard them.—The proof of an 
obligation to refund the sum paid for an
other. by the production of a written dis
charge from the original creditor, cannot he 
rebutted by a presumption that the debt is 
extinguished by reason of the settlement of
tin price of a sale subsequently entered into 
by the parties and from the continued in
activity of the creditor. Meunier v. Forajnd, 
37 Que. 8 C. 2<I0.

Reference — New Master—Adoption of 
evidence taken before former Master—Order 
requiring—Jurisdiction of Master in Cham
bers. Evan a v. Jaffray. 1 O. W. R. 2ft. 158, 
2 O. W R. 1178, 3 O. W. R. 877. « O. W. R. 
733.

Reference to Master for trial—Rul
ings on evidence — Interlocutory appeals— 
Admission and rejection of evidence—Inter
pretation of contract — Form of questions. 
A ah with v. Capita Power Co., 4 O. W. R. 
235.

Relevancy Fraud — Similar transac
tions.]—In an action to set aside a bill of 
sale of a mineral claim, on the ground that 
it was forgery by one of the defendants, evi
dence was given by the plaintiff and his wit
nesses ns to matters which, whether material 
or not, were intended to make the Judge give 
a readier credit to the plaintiff’s case. For 
the defence witnesses were allowed to give 
evidence shewing that the plaintiff and his 
witnesses, in respect of the same mineral 
claim, had been parties or privy to a fraudu
lent transaction involving perjury and con
spiracy. and tending to shew that a like 
fraudulent scheme was being attempted in 
this case, and the result was that the Judge 
was so influenced by this evidence that he 
gave judgment for the defendants :—Held, 
that the evidence on behalf of the defendants 
was properly admitted. IF Avignon v. Jones. 
23 C. L. T. 71. !> It. C. It. 350; affirmed, 32 
H. C. R. 650.

Way — Non-repair — Negligence—Fatal 
Accidents Act—Cause of death — Statement 
of deceased- Narrative of event — Munici
pal corporations—Joint liability. Garner v. 
v wnaMf of Stamford, 2 O. W. It. 1167.

2. Affidavits and Depositions.
See Affidavits.

Another action. |—The provision of Art. 
2!<2, C. I\, “ A Judge may order that the 
evidence taken in one action may serve in 
another," must he interpreted as applying to 
evidence not already taken, but which is to 
be taken, the parties being aware at the time 
that it will he useful in another cause. 
Boutin v. Trader»' Advertiaing Co., 5 Quo. 
P. it. 35».

Contradicting witness.] —A deposition
tendered in evidence for the purpose of con
tradicting a witness, held to be improperly 
received where the attention of the witness 
was not called to the writing before it was 
tendered. It loin v. Midland /fir. t'o.. 39 
N. S. R. 242.

Correction—Affidavit.]—A demand by a 
witness to correct his deposition will be 
granted only in exceptional cases, by reason 
of grave errors which seriously affect the 
cause, and this procedure ought to he prompt
ly adopted. But a witness will not be per
mitted to retract, restate, or chan his de
position. nor to give a new one. LavalUc v. 
Cournoyrr dit Poulet, 11) Que. P. R. 274.

Correction of affidavit.] — The Court
will not receive the affidavit of a witness to 
correct a mistake which he says he made in 
his deposition, especially where the affidavit 
is put on the record at the instance of the 
party opposed to the one on whose behalf the 
witness was called. Cajnirand v. Durand. 
10 Que. P R. 174.

Cross examination of party on affi
davit.]—Where a party has been cross- 
examined on an affidavit made by him, the 
opposite party can use such examination at 
the trial as evidence in rebuttal of the evi
dence of the same party. Livingstone v. 
Colpitta, 21 r. L. T. 102. 4 Terr. L. R. 441.

Deceased plaintiff Taken on examina
tion for diaeovt'ru — Action continued by 
executor—Prindpal and agent — Agent in
structed to purchase mining shares for prin
cipal—Hought pooled shares for himself — 
Costa.]—Original plaintiff brought action to 
recover $.KNi entrusted to defendant to pur
chase 500 shares of mining stock. This de
fendant failed to do, hut bought 2.000 shares 
of pooled stock in same company in his own 
name. Plaintiff died after having been ex
amined for discovery. lier executor obtained 
an order to continue the action in his own 
name.—At the trial Riddell, J.. rejected the 
evidence of original plaintiff taken on ex
amination for discovery, but held, that de
fendant did not buy any shares for original 
plaintiff, and in not carrying out his in
structions exactly, his authority was re
voked, and plaintiff was entitled to judgment 
with costs. Johnson v. Birkett, (1910), 10 
O W. It. 445. 21 O. L. R. 319, 1 O. W. N. 
917.

Discovery — Ex-officer of corporation.] — 
An examination for discovery of an ex- 
officer of a corporation is not inadmissible 
at the trial merely because the person ex
amined was not such officer at the time of 
examination. British Columbia Electric ft. 
IV. Co. v. Manufacturers Guarantee and Ac
cident Ins. Co., 7 B. C. R. ÎH2.

Discovery — Ex-officer of corporation.] — 
If an appointment is taken out for the 
examination for discovery of an ex-officer 
of a corporation, and the corporation’s soli
citor does not attend, and gives notice that 
he will object to the deposition being re
ceived at the trial :—Held, following Osier, 
J.A., in Lcitrh v. Gra>nd Trunk ft. IV. Co., 
13 l>. R. 369, that h should not be received. 
Bank of British Columbia v. Oppenheimer, 
7 B C. It. 448.
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Discovery — Er-offi<lcr of corporation.] — 

On nn examination for discovery of nn ex- 
officer of a corporation the corporation's 
counsel attended and objected to certain 
«mentions being put :—Held, that the de
position was admissible at the trial iraffc- 
Iry v. City of Victoria. 7 B. (*. H. 481.

Discovery Officer of rom/win|/.]—On nn 
examination for discovery of the plaintiffs' 
manager the plaintiffs took no part:—Held, 
that the deposition was admissible at the 
i rial. Royal Hank of Canada v. Harris. 8 
B. c. It 3ti8.

Discovery -Partita.]—The depositions of 
the defendant B. taken at the instance of 
• he plaintiff for the purposes of discovery 
before the trial, under Rule 201 of the .Indi
en tore Ordinance. N. W. T., and offered and 
received in evidence at the trial under Rule 
224. were held admissible as evidence, not 
only ns against the defendant R„ but also ns 
again i hia co-defendants, nil the defendants 
being members of the committee of tnanage- 
ment of an unincorp<irated association, and 
all 1 »eing represented on the examination of 
the defendant B. by the same counsel, who 
had the opportunity of cross-examining B. if 
he wished to do so. and did in fact cross- 
examine him. Mien v. Allen, [ 18<>41 P. 24H, 
follow.d Saltmarsh v. Hardy. 12 L. J. Ch. 
422. dtstingulshed. Carte v. Dennis, 21 C. 
L. T. 267. 5 Terr. L. R. 30

Discovery of es officer of plaintiff 
banking company — Non-admissibility— 
Proof of admissions by stenographer as wit
ness — Rule 439 (a)—Promissory note —• 
Wife indorsing for benefit of husband — 
Improper admisalon of «-vidence — New 
trial. Hank of Montreal v. Scott. 7 O. W. 
R. 490, 3 O. W. R 323. ft O. W. It. 411.

Evidence taken in another cause—
Adjudication.]—Articles 291 and 292. C. P., 
relate only to the trial of causes pending ami 
tried lit the same time ; therefore, evidence 
taken in a cause already mljudicuted upon 
cannot serve as evidence in a pending cause. 
Quebec Central Ktc. Co. V. Dionne, 4 Que. 
P. R. 424.

Former action—Admissibility—Lack of 
opp«irtunity for cross-examination. (Jrahajn 
v. Frank (YT.I, 1 W. L. It. MO.

Former trial - - Divorce. ) — In divorce 
proceedings the evidence of a witness who 
cannot h«* found, given at a former trial 
proving misconduct, may lx- read over to 
the petitioner at the trial and verified by her 
as a correct note of th«* evidence as given 
by the witness and used as proof of mis
conduct. Cunliffe v. Cunliffe. 8 B. C. It. 18.

General reputation of honse—Affida
vits.]— Held, that evidence of the general 
reputation of a house in which n Chinese 
immigrant has lived is admissible in habeas 
corpus proceedings directed against the Col
lector of Customs who is detaining such im
migrant for deportation to China on the 
ground that she is n prostitute. An affidavit 
drawn up in a language not umlerstood by 
the deponent, may be read in Court if it ap
pears from the jurat that it was first r«*ad

over ami interpreted to deponent. In r« \h 
Oiray. 2 B. C. R. 343. not followed. In r> 
Fong Vuk, 21 C. L. T. 490, 8 B. C. R. 11s.

Injunction motion—Cross-examinni i<-u 
on affi iavlts—Refusal to produce hook- 
l’n.pi r custodian iIrder for pro 
Forum—Alternative motion to commit. > cm- 
ada Foundry t’o. V. Fmmett. 2 it » II 
1032. 1102. 3 O. W. It. 33. «30.

Interioriitory application Informa
tion and belief—drounds for.]—An affidavit 
leading to an order for an ex juris writ c n- 
taining allegations of the fact which must 
necessarily have been founded on informa!i a
and belief only, must state the noun..... f th-
information. Tate v. Hennessey. H it. «’ It. 
220.

Jurat -Illiterate person. 1—The jurat to 
an affidavit for nn order for replevin, made 
by an illiterate person, after tli. words 
“ sworn, etc.,’’ containing the words. “ And 
I certify that this affidavit was read in the 
presence of the deponent, and that the said 
deponent sei-med perfectly to understand the 
same:"—Held, that tin* affidavit was bad. be
ing apparently signed by nn illiterate person, 
and there being no certificate that it wu< 
subscribed in the presence of the commis
sioner. Kassop v. Day, 3(i N. S. Reps. j.'iu.

Marksman Jurat.] — In the jurat of the 
affidavit of a marksman, upon which a rule 
had been obtained, instead of the words In
for who) seemed perfectly to understand the 
same,” wore the words “ seem«»d fully to un- 
d -rstnnd the same:”—Held, a sufficient com
pliance with Rule 1 of Hilary Term, 1848. 
Ft. p. AUain, 20 C. I* T. 87. 33 N. B Reps. 
107.

Party in former action. |—Hay \. Port
Arthur, Duluth, and Western H. ». < 
Hay v. Middleton, 2 O. W. It. 343. 3 O. W. 
R. 100.

Practice - Swearing b«*fore solicitor for 
affiant — Necessity for independent commis
sioner — Determination of «piestion whether 
commissioner acting as solicitor—Authority 
of commissioner. (lougcon v. Thompkins 
(N.W.T.), 1 W. L It 114

Signature — Irregularity — Amendment 
—Appeal. | — Where the depositions of wit
nesses taken in longhand are not signed by 
the witnesses, such a grave irregularity 
makes the deiiositions void ; and tin- Court 
in nileu uill not entertain an appeal ip n 
them, but will send back to tin- Court of 
first instance in order to permit the parties 
to remedy the mistake. Ijamanc v. Ville- 
court, 8 Que. IV It. 134.

Special examiner Wrong person—Kuft- 
prrssion. |—An order ai>pointe«i " K. K. A. 
of Neihart. Montana. I .S A., a justice of 
the pence." a special examiner to take tl"- 
depositions of certain witnesses : the deposi
tions were in fact taken by one (i. T. M- 
a justice of the pence, it appearing that 
E. K. A. had cens<‘d to hold office, and that 
(1. I*. M. was his successor in office. An 
agent for each party appeared on the Inking 
of the depositions, and it did not appear that 
any objection was made to G. P. M. taking
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the deposit ion-»:—H rid. that the depositions 
were taken by fi. P. M. without authority 
and, therefore, could not he used in evidence. 
—Held, also, that the depositions being taken 
without authority and being not merely 
irregular, a substantive motion to suppress 
was not necessary, and that the objection 
could Is- taken upon their being tendered in 
evidence. Claverie v. (lory, Pagnac v. f'/fi
rme. 4 Terr. L. It. 470.

Statute— Form prcscribcd—Officer to lake 
—Jutticr of the Peace — Committioner — 
Exception to form.]—The provisions of a 
special statute, enacting that an affidavit 
shall be made according to the form con
tained in the Act. which indicates that it 
is to be made before a justice of the peace, 
have not the effect of restricting the power 
conferred on a commissioner of the Superior 
Court by art. 23, <\ P. C. ; but these provi
sions Indicate only that a justice of the 
peace can also take such affidavit. The fact 
that an affidavit does not read in the first 
person is not a ground for taking exception 
to its form, if it is not shewn that the other 
party has been prejudiced thereby. Lapointe 
v. Hcrthiaume, 211 Que. 8. (*. 35.

Swearing — Foreign notary.]—A notary

fwhile for the State of New York has authori
ty. under art. 30, (\ P., to receive affidavits, 

within his State, for use in the Courts of the 
Province of Quebec. Schwab v. Itaker, 5 
Que. P. It. 441.

Taken de bene esse - Admissibility—
Evidence at to absence of witness—(). 85, 
r. /7.|—Where the evidence of a witness 
taken de bene esse is tendered upon the 
trial, and the trial Judge, on living satisfied 
from the evidence before him that the witness 
is absent from the province, receives it, the 
fact that it is subsequently made to ap
pear that the witness was at the time within 
the province, in the absence of any fraud 
practised upon the Court, is not ground for 
setting aside the verdict and ordering a new 
trial-—The rules providing for taking the 
evidence of a witness about to leave the 
province, make the admission or use of the 
evidence so taken to depend not upon the 
absence in fact of the witness at the time 
the evidence is offered, but upon the trial 
Judge being satisfied as t<> his absence, O, 36, 
r 17. (iraham. E.J., and Lawrence J., dis
sented on the ground that it had been made 
to appear that, at the time the evidence was 
tendered, the Court was misled as to the 
fact of the absence of the witness from the 
province, and for that reason, there should 
be a new trial, koaers v. Troop, 43 N. 8. It. 
270.

Testimony at former trial—Absence of 
witness at subsequent trial—Search for wit
ness—Reception of evidenee.]—Where it is 
■ought to give in evidence at the trial of an 
action oral testimony taken under oath in 
another judicial proceeding, in which the ad
verse party had the power to cross-examine, 
on the ground flint the witness cannot be 
«'ailed as being beyond the jurisdiction of 
the Court or otherwise, it is sufficient to 
shew that after diligent search the witness 
cannot be found.—Answers to enquiries made 
as to his whereabouts are admissible to prove 
an unsuccessful search for a witness, aud are

not for that purpose to be treated as hear
say evidence.— Monro v. Toronto Rw. Co., 
0 0. I,. |{. 200, 312. distinguished. Ouff v. 
F razee Storage and Cartage Co., 0 O. W. R. 
tt»1. 14 O. L. R. 2H3.

Witness—Forum.]—A deposition neces
sary to obtain judgment in an action by de
fault should be taken before the Judge or the 
pruthonotary and not before a commissioner 
of til-- Superior Court. Morris v. Everett, 3 
Que. P. It. 406.

Witness at former trial - Rejection— 
No substantial miscarriage. Glasgow v. To
ronto Paper Manufacturing Co., 5 O. W. It. 
104.

Witness before coroner's inquest —
.Vtin under Fatal Accidents Act—Admissi- 
hiliiv Fleming \. Can. Pacific Rw. Co., 5 
O. v» R. 688. 680. 803.

3. Commencement of Proof in Writing.

Admissibility of oral testimony —
Architect’s fees Retainer.]—In an n< tion 
by an architect to recover a sum of money, 
in accordance with a tariff, for professional 
services, a letter of the defendant contained 
after an admission of previous conversations, 
these words: " You have even made a sketch 
without my asking for it, but I do not under
stand that I have thereby retained your ser
vices : nevertheless I am ready to pay for 
this sketch if you desire it :"—Held, a com
mencement of proof in writing which ren
dered oral testimony admissible to prove 
n request for the plaintiff’s services and to 
establish their value. Turgeon v. Dubeau, 
35 Que. 8. C. 211.

Admission - ll’Aen inadmissible—C. C. 
1248.]—The rule that an admission cannot 
be divided is subject to exception when it is 
off-set by other statements made under oath 
at different times and which are not only 
contradictory as to one another, but are 
equally so in face of the admlwdon contained
in the plea. Such contradictions have the 
effect of dividing the admission, and hence any 
such admission must he considered ns a 
commencement of proof in writing author
ising the admission of oral testimony. Auger 
V. Lessard (1910), 10 II. de J. 258.

Admission of oral testimony—Promis
sory note.]—An affidavit to the effect that 
the payee of a promissory note has transfer
red it to the person making the affidavit, 
joined with the admission of the latter that 
the holder of the note did not receive from 
him any consideration for transferring it to 
him, constitutes a “commencement de 
preuve" in writing of a promise by the trans
feree of such note to pay the amount thereof 
to the transferor, sufficient to admit oral 
testimony of such promise. Jewell v. Loti- 
more, 26 Que. 8. C. 4£0.

Admissions — Divisibility — Architect- 
Plans—Agreement.]—In an action brought 
by architects, claiming fees for the prepara
tion of sketches or designs for the defendant, 
the latter, when examined as witness, admit
ted that the sketches had been prepared for 
him by the plaintiffs, but stated that there
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WM an understanding that they were not to 
In- puni for unless uaetl by him, an<l that 
they had not been used. It appeared that 
the defendant, at the time the plana were 
invited, had not ret purvhaaed the land for 
the proponed buildingn, and that he had 
aaked for plana from several architects:— 
Hi i. that the ad misai on of the defendant 

• •ould nut be divided, for the purpose of ob
taining a commencement of proof, there be
ing no improbability in hia statement, or in
dication of bad faith, or other cirvumstauee, 
to bring the caw within the exception* of 
60 V. c. 50, *. 20 (Q.), amending Art. 1243 
of the Civil Code. Cox v. Paeaud, 23 Que. 
8. C. 9.

Admissions — />ir nihility. ] — Where n 
contract is admitted to have been entered 
into by the party against whom it i* set up, 
no commencement of proof in writing I* 
necessary in order to permit of the reducing 
of evidence by parol a* to the amount of 
the consideration or as to the condition* of 

let. In such a case, the rub- that 
admissions cannot be divided against the 
party making them does not apply. Camp
bell v. Young, 23 C. L. T. 38, 32 8. C. ft. 
547.

Admissions — Oral evidente — Admissi
bility—Salt of tmmorsb/es.]— Where a sale 
of an immovable i* alleged against a party 
a* the seller, admissions by him: (a) of 
negotiations for the sale to the alleged buyer 
for a stated price, payable partly in cash 
and partly by instalments; (6) of possession 
of the immovable by the alleged buyer, fol
lowing the negotiations, and continued dur
ing twenty years; (c) of a plea by himself 
to an action subsequently brought by an 
uypothecary creditor against him as tiers- 
detrntcur of the immovable, that he was not 
in possession of it. as owner, but that the 
allegi-d buyer was in possession, form a com- 
meneement de preuve pur écrit which allows 
proof to Is- made of the sale by oral testi
mony. Conti; v. Ilérubé, 34 Que. 8. C. 78.

Admissions Parol evidence—Kstoppel— 
Vendor and purchaser Co*In 
land -Part performance.)—The admission by 
a party to a suit, examined as a witness, 
that he had entered into an agreement to 
sell certain immovable property, under the 
condition that it was to pass only on pay
ment of the price, coupled with further 
admission*, that be had subsequently allowed 
the intending purchaser to take possession 
of it and that he had received from him a 
sum of money, at a time when nothing else 
could lie due him but the price of sale in 
question or part of it. affords a commence
ment <f Pieof in writing, and entitles the

rurchaser to prove payment of the price In 
ull by parol testimony.—2. The party who 
makes m above admissions. Independently 

of complete proof of the payment of the price, 
is estop|Htl from ignoring the agreement and 
treating it as non-existent and a petitory 
action brought by him to revendicate the pro
perty from the purchaser’s ayant-cause, with
out offering to return the amount received 
under the agreement, will be dismissed. Fit- 
iatrault v. Ouilbault, 28 Que. 8. C. 48(1.

Authentic and private writings! —
A writing which is not authentic by reason 
of defects which deprive it of its authenticity,

will avail as a private writing if it have 
lieen signal by all the parties whose nigim 
turcs thereto were necessary if made an « 
private writing. 2. Verbal evidence is not 
admissible to establish the amount pavabl.- 
under a private writing (not referring t„ 
any specific transaction), signed with the 
amount in blank, unless there be a comt 
ment of proof in writing as to the amount 
and the signature of the person obliging In; i 
self would not constitute such commencvm,.| t 
of proof. Judgment in 19 Que. S. c. 
affirmed. Oauthier V. Itioux, 19 Que. S c 
473.

Continuation of contract between 
principal and agent Acceptance <>f ,, ,
tract procured by agent.I—The written ac
ceptance by the vendor of real estate ..f an 
offer to purchase made on the Kith Mar ti 
to an agent of the vendor, is not a commence
ment of pnsif in writing which permit' f 
proving by witnesses ( in a ease in whim 
the- sum demanded exceeds $60) the con
tinuation until that date of an agreement 
between the vendor and the agent relative 
to the sale of the land, which came to an 
end on the 1st February preceding. Slan»i 
cotte V. Puissant, 35 Que. 8. C. .'100.

Loan of money — Indorsement of cheque.] 
—The indorsement of a cheque by a third 
person after the indorsement of the payer, 
is not a commencement of proof in writing 
that the amount thereof has been lent by 
the payee to the person who has so indorsed 
after him. Pouliot V. Lavigne, 29 Que. 8. C. 
639.

" Proceeding " from a party Sole of
horse—Warranty — Certificate of reteriuuru 
surgeon—Delivery bu vendor Preach Ilea- 
hibitory action — Iteasonablc diligence.]— 
Three things are necessary to constitute a 
commencement of written proof {commence
ment de preuve par écrit) : first, a writing: 
secondly, the writing must have proceeded 
(avoir émané) from the party against whom 
it is used: thirdly, it must make the fa*t 
to be proved, probable (vraisemblableI.—'2.
A writing may be said to pro*... . I émaner)
from a party, though not in his handwriting, 
nor signed by him. if be nsee It oi 
his own by manifesting hia concurrence in 
its contents. So, where an exchange of 
horses took place, a certificate of Hi* sound
ness of hi* horse, delivered by one ->f the 
parties to the other, not nritti i 
but by a veterinary surgeon, may be u«"d 
against him us a commencement of proof in 
writing that bis warranty of the soundness 
of the horse was part of the bargain.—-i. 
The provisions of srt. 1230, C. C., respecting 
redhibitory aetiou* for breach of warranty, 
apply only to eases of legal warranty. When 
an exchange of horses took place on the 
13th October, a redhibitory action for breach 
of a contractual warranty. In which process 
was served on the 30th of the same month, 
was brought with reasonable diligence. Odell 
v. I.a vigueur, 32 Que. 8. C. 99.

4. (’ouboboiution.

Action against ezecutor Contract.]—
The con obt ration req ired by s. B0 of the 
Evidence Act (B.C. stat. 1900, c. 9, s. 4).
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must refer specifically to the eontract on 
which action in baaed, and not to some part 
of it. so ns to leave the effect of the whole 
unascertained, Hlacquiere v. Corr, 10 it. C. 
U. 448.

Action AKainst representative of de
ceased - (Vslut que trust. | The material 
corrobo.ative evidence required by K. S. O. 
1H'.I7 c. 7:t, h. 10, ill a proceeding by or 
against the executor of the will, or the admin
istrator of the estate, of a deceased person 
may be given by one who is interested as 
cestui que trust in the matter of the claim 
in question in the action. The interest of 
such a witness in the result may well be con
sidered by the jury in considering the weight 
to lie attached to it. hut the evidence could 
not be withdrawn from their consideration. 
Hatzold v. L'pper. 22 !.. T. 2.77, 4 (>. L.
K. 116. 1 O. W. 11. 381.

Action against representative of de
ceased — Promissory note—Comparison of 
handwriting.]—In an action on a promissory 
note against the personal representatives of 
the maker, tried by » Judge without a jury, 
a duplicate registered mortgage purporting 
to be executed by the maker of the note, with 
the registrar's certificate of registration upon 
it, was produced in evidence to prove by 
comparison the signature of the note :—Held, 
tlmt the Judge was entitled to compare the 
signatures, and act on his own conclusion as 
to their identity, and having found them 
identical, the corroboration was sufficient 
to satisfy It. 8. O. 18H7, c. 7.'t, s. 10. Thomp
son v. Thompson, 4 0. L. It. 442, 1 O. XV. 
It. 431.

Action by executors for money de
mand — Defence — Payment to testator— 
Testimony of defendant—Corroborating cir
cumstances.]— In an action by executors to 
recover money due from < tu tin' testator, it
was prove 1 that the latter when ill in a 
hospital had sold a farm to (’., and that 
$1,000 of the purchase money was deposited 
in a I>ank to the testator's credit : that sub
sequently C. withdrew this money on an 
order from the testator, who died some weeks 
afterwards, when none was found on his 
person, nor any record of its having been 
received by him. admitted having drawn 
out the money, hut swore that he had paid 
it over to the testator ; no other evidence of 
any kind was given of such payment :—Held, 
reversing the judgment of the Court of Ap
peal. 2 O. W. It. 3T»U, and restoring the judg
ment of a Divisional Court, 1 O. XV. It. 20.». 
that a prima facie case having been made out 
against and his evidence not having been 
corroborated as required by It. S. O. 1807 e. 
73, r. 10. the executors were entitled to judg
ment. I liompson V. Coulter. 24 C. L. 1. 48, 
34 8. V. It. 261, 3 O. X». It. 82.

Breach of promise of marriage
Imperial statute.] — The Imperial statute 
32 & 33 V. e. 68, s. 2, requiring the plaintiffs 
evidence in an action for breach of promise 
of marriage to ho corroborated by some other 
material evidence in support of such promise, 
is in force in Manitoba, not being either ex-

invssly or by implication repealed by the 
Manitoba Evidence Act, 77 V. <\ 11, now 

c. 57 of It. 8. M. i'.KI2. CocLrrill V. Harri
son. 23 C. L. T. 123, 14 Man. L. It. 300.

Claim against estate of deceased
person Statute of Limitations. Wilson v. 
7/owe, 1 O. W. It. 272.

Corroboration of n criminal charge
Her v. Walkem. It., |19UH| A. V. 1»7, 

digested under CHIMIN At. Law.

Interested party. I -In an action by or 
against tin* representatives of a deceased per
son. tin- corroborative evidence required by 
it. S. (>. c. 73. s. lo. may be found in the 
other facts adduced in the ease, raising a 
natural and reasonable inference in support 
of the evidence whereof corroboration is re
quired -Semble, also, that corroborative evi
dence within the meaning of that section 
may be given by an interested party, so long 
as In- is not tin- party obtaining the decision. 
In re Curry— Curry v. Curry, 20 C. L. T. 
.'S3. 32 O. ft. ISO.

Partition of land - Proof of identity. 
huiler v. tirant, 1 O. W. R. 452.

See HUSBAND AND WlFE.

5. Documentary Evidence.

Appeal—Acquittai for perjury at trial of 
art ion. |—For perjury alleged to have been 
committed by the defendant at the trial of 
this action, he was tried and acquitted before 
the hearing of an appeal in the action, and, 
on the appeal, his counsel moved the full 
Court to lie allowed to read the verdict of 
the jury in the criminal trial. The motion 
was refused. Itorland V. Cootc, 24 C. L. T. 
383, 10 B. C. R. 493.

Books of account Improper reception 
—New trial floods sold—Admissions of de
fendant.] In an action f-*r the price of 
goods sold and delivered, to which the defence 
set up was that the g.sids in question were 
only delivered to the defendant as manager 
,,f the plaintiffs’ business and not otherwise, 
hooks of account kept by tin- plaintiffs were 
received in evidence against the defendant :— 
Held, tlmt the evidence in question was im
properly receiv'd; and tae Court, being un
able to sav with certainty that the evidence 
did not enter into the materials tlmt pro
duced upon the mind of the trial Judge the 
conviction expressed in his judgment in 
favour of the plaint- Is, and being unable to 
sav with certainty what the jivlgim-n’ of 
the trial Judge excluding the evidence im
properly received would have been, direct is! n 
now trial. It was argued that the reception 
of the hooks of account was " harmless er
ror," inasmuch as they could only have been 
received to fix the value of the goods sold and 
delivered, and such value was fixed inde
pendently of the hooks by the admission of 
the defendant. The whole question in dis
pute being whether the defendant was a 
purchaser or not, and there being evidence 
that lie was not aware tlmt the plaintiffs 
were making a claim against him until 
shortly before the action was brought, the 
admission relied upon being vague in Its 
character, and the amount of goods sold 
being only capable of being ascertained from 
the plaintiffs’ books —Held, that the admis
sion wns not of the nature or effect which 
such an argument required. Semble, if it
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wen* conceded that tin* defendant was a 
purchaser of tin* goods sent, the evidence 
a* t<> hie admission* on this point would pro- 
bablj rain t.. ti* the amount t'anieoi \
kluygah. 37 N. 8. II. :Mil.

Business books — Content—Irrelevancy 
—A eu- trial. I—To an action for the price 
of foods sold and delivered, the defence was 
thnt the goods were received by the defendant 
as the plaintiffs’ manager and not otherwise. 
There was a verdict at the trial in favour 
of the plaintiffs, which was set aside by the 
Supreme Court of Nova Scotia and a new 
trial directed <37 N. S. H. .’161). on the 
ground that the plaintiffs' luniks of account 
were improjierly received in evidence against 
the defendant. The Supreme Court of Can
ada reversed this decision and restored the 
verdict at the trial, holding that the books 
were received on the taking of evidence under 
commission by the express consent of both 
parties, and their reception could not after
wards l»e objected to on the general grounds 
that they were irrelevant and immaterial to 
the issue, (arttent V. .ituygah, 36 8. C. It. 
612.

Certified copy of document - Satire—
Requisitet—Trial Spcci/ii-ation of titling*.) 
—A notice of intention to offer in evidence 
a certified copy of a document need not state 
the particular court at which the document 
will Is* offered ; it is sufficient if it states gen
erally that the document will be 
the trial of the cause, and it is good until 
the cause is tried. Smith v. Smith, 37 N. 
B. H. 7.

Claim to Immovables - Variance be- 
tiram MU end t i .n-tn. m /■/ description 
Proof of identity. |—A plaintiff who brings 
suit respecting an immovable described by 
its cadastral number, and sets up a title 
grunted before the oetlutn of the locality 
was made, and which varies, as to the de
scription of the immovable, from the cadas
tral book of reference, must prove the iden
tity of the lots described, to justify his claim. 
Prater v. Payer, 35 Que. 8. O. 75.

Confession of judgment — Pleading— 
Et top pel by record. |—A confession of judg
ment for a portion of plaintiff’s claim is a 
judicial admission of the plaintiff’s right of 
action, and constitutes complete proof, 
against the party making it. Judgment ap
pealed from reversed and judgment at the 
trial. Q. It. 21 S V. 241, restored. Iludon 
Cotton Co. v. Canada Shipping Co., 13 8. C. 
It. 401, followed. <Jreat Sortit ll>#t Central 
U. IV. Co. v. charleboit. 11X01») A. 114, 
20 S. C. It. 221, distinguished. Citizen»’ 
l.ight and Power Co. V. Town of St. Louis, 
24 C. L. T. 106. 34 8. C. It. 496.

Copy of plan Crown lands - Description 
im [iront l'Ion of turn g Certified ropy. \ 
The provisions of s. 20 of the Evidence Act, 
It. 8. N. 8. 1900, c. 100, uo not permit the 
reception of a certified copy of a plan of sur
vey deposited in the Crown lands office, to 
make proof of the original annexed to the 
grant of lands from the Crown. Novo Scotia 
Steel Co. v. Bartlett, 36 8. C. It. 527.

Entries Proof of debt Sufficiency.]— 
Where regular entries of sales of goods were 
made, and invoices were rendered and de

mands for payment frequently made, and the 
debtor only questioned one small item of :,u 
cents, and, promising to pay, asked for 
lay:—Held, that the indeotedness was suffi
ciently established. Laporte v. Duplesm». 2U 
Que. 8. C. 244.

Entries in books - Onus.)—An entry in 
a merchant’s books, shewing that the defend 
ant is indebted in a certain amount, with 
proof that the plaintiffs did sell goods t" him 
and that the books were regularly kept, is not 
suffic ient, per tr. to put the defendant, who, 
by Ills plea, denied bis indebtedness, upon 
proof of the incorrectness of sueh entry 
(larth v. Montreal Park and Inland II ir 
Co., 18 Que. 8. C. 463.

Entries in merchant s books — Oral
testimony—Admission».]—The entries made 
by a merchant in his books must he accept'd 
as presumably representing, faithfully and 
correctly, tin* facts; and, unless an error is 
established by legal proof, they are evident* 
against him : Arts. 1226, 1227, t '. < 2. T
oral testimony of the merchant himself can
not destroy such proof, and as against I 
does H"t constitute legal proof to tin 
trary. 3. An authentic act may be contra
dicted and its terms may he changed 1 
judicial admission of the party against » a 
such admission is invoked. Heather v. Math. 
13 Que. K. It. 198.

Exhibit — Copy of document — Acqui
escence.]—Where the defendant has not ob
jected to a copy of writing sous seing-

Cm « 1 "lit in the plaintiffs declan ti< n
■ing produced in lieu of the original, which 

the plaintiff asserts is in the possession of a 
third party, he cannot ask thnt ex parte 
proceedings since th- return lie rejected on 
the ground that the defendant has contra
vened Arts. 105, 157, C. 1*. Latour \. lira- 
eier, 3 Que. 1*. K. 174.

Goods sold— Jlooks of vendor.]—By a no
tice printed on the pass-book containing en
tries of the goods sold by the plaintiffs to 
the defendant, the pass-book was not to be 
conclusive aa t-> the amount "f the pur
chaser's indebtedness, and it further ap
peared that the hook contained errors and 
discrepancies:—Held, that, in view of the 
notice on the pass-book and the fact that 
the hook contained errors, the plaintiffs were 
not precluded from making proof, by the 
IsHiks of the company, of the actual amount 
of the defendant's indebtedness. Montreal 
Brewing Co. \. Jonc», 16 Que. 8. C. 422.

Instrument In duplicate —Variation— 
Less—Secondary evidence—Demand of per
formance of obligation—Default.]—When a 
written instrument is made in duplicate, all 
that one contains more than the other is 
non-existent so far as the holder of the lat
ter is concerned. In order thnt secondary 
evidence may he admitted of a document, It 
is not necessary to shew that it was lost by 
no fault of the party or unforeseen accident; 
it is sufficient to shew to the satisfac tion of
iiiv Court that it Is Impomdble t" find it, and 
that it lias not been purposely destroyed.
1 fumages cannot be recovered for non-per
formance of an obligation unless the party 
seeking to recover has demanded performance 
so as to place the other in default. Lefrance 
v. Laroehelle, 27 Que. 8. C. 153.
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Letter written without prejudice "
—Objection on appeal. McLennan v. Gor
don, 5 O. W. It. 98.

Marriage registry — Legitimacy—Pedi
gree—Declaration& by deceased parent and 
others ante litem.]—A. was married at St. 
Paul's Church, Halifax, in 1809. In the 
entry of the marriage in the church's mar
riage registry his name appears with the 
addition " batr "—a contraction for bachelor. 
There was nothing to shew by whom the 
entry of the addition was made, or that it 
was made in pursuance of a duty prescribed 
by statute :—Held, that the registry, while 
admissible in proof of the marriage, could 
not be received as evidence that A. had pre
viously not been married.—To prove that (\ 
was tlie legitimate son of A. by an alleged 
previous marriage, it was shewn that he re
sided for two or three years at A.'s home, 
previous to departing to learn a trade, and at 
a subsequent time for a few mouths ; that he 
addressed him as “ father,” was treated as a 
member of the family, was treated by A.'s 
wife as his son, and by children by her as 
their brother ; that after his removal to the 
United States lie wrote letters to A., in one 
of which he informed him of his (C.’s) 
marriage ; that subsequently to his death 1>., 
a son of A., corresponded with a son of (’.. 
during which he referred to C. as a half 
brothel ; and that in an oral declaration by 
A. in the hearing of a witness, who was a 
neighbour of the family, he referred to the 
< .iristiuu name of his former wife, and to 
her personal appeaiance:—Held, that (J.'s 
legitimacy had been proved: — Quare, 
whether declarations in letters written ante 
litem mu ta in, between !>., a sou of A., and

. a son ot C.. ill which I>. recognised C.’s 
relationship to him, were admissible in Lb’s 
lifetime; but, semble, that where primo facie 
evidence of C.’s legitimacy had been given, 
declarations in (î.’s letters, he being dead, 
were admissible. Johnston v. Hasten, 20 C. 
L. T. 317, 3 N. 13. Eq. 147.

Mortgage — Alteration—Presumption— 
Proof of execution—Registry Act. | — The 
production of the registered duplicate ori
ginal of an instrument with the registrar's 
certificate indorsi-d thereon is, by virtue of s. 
03 of the Registry Act, R. S. O. c. 130, 
prima facie evidence of the due execution 
thereof, notwithstanding the fact that mater
ial alterations appear on the face of the 
instrument, nil questions as to these alter
ations being however still left open.—When
ever it would be an offence to alter an instru
ment which has been completed, the legal 
presumption is that material alterations ap
pearing on the face of the instrument were 
made at such a time and under such circum
stances as not to constitute un offence. Grvu- 
stock v Itarnhart, 11» C. !.. T. 381, 20 A. 
K. 545.

Notes of, taken at trial.]—The notes 
of evidence taken at the trial are conclusive 
as to what took place thereat. McDougall 
v. McLean, 1 Terr. L. R. 450.

Notice to produce — Object of.]—The 
only object of a notice to produce is to enable 
the party giving it to put in secondary evi
dence the contents of a w riting, if the original, 
being in the possession of the party to whom 
the notice is given, is not produced by him.—

If the party chooses to produce the original 
without notice, or if the party desiring to put 
in the original gets possession of it and puts 
it in, it is no object that a notice to produce 
was not given. Carte v. Dennis, 21 C. L. T. 
267.

Oral contract — Petition to oicn up 
judgment—Discovery of fresh evidence.] — 
A party who has declared, in compliance with 
a judgment ordering him to file particulars, 
that he was suing upon an oral contract, 
may, without fraud, file documentary evi
dence at the trial, in support of such so-called 
oral contract.—2. At any rate, it is the duty 
of the adverse party, when such documents 
are filed, to object to their production and 
take proceedings to have the case re-opened 
while it is under advisement, and a requete 
civile will not be received when the party 
might have had the case re-opened before 
judgment.—3. A judgment will not be re
voked by reason of the discovery of new evi
dence, unless it is shewn that the party made 
reasonable efforts to discover it before tlie 
trial, or wuld have discovered it by reason
able diligence. I nion Home and Real Lstate
Co. Estates Limited, <; Que. P. R. ".s:;.

Privilege — .Votary—Jury trial—Objec
tions to charge—Objections after verdict— 
\ew trial— Misdirection — Discretion.]—II., 
to qualify as candidate in a municipal elec
tion, procured from a friend a deed of land 
giving him a contre-lettre under which lie 
collected revenues.—Having sworn that he 
was owner of real estate to value of #2,000, 
11.. in his newspaper, accused him of perjury 
and he took action against B. for libel.- < in 
trial the deed to 11. was produced and the 
existence of the contre-lettre, proved, but 
the notary having the custody of both docu
ments refused to produee the latter, claiming 
privilege on ground that it was a con
fidential document.—Trial Judge maintained 
this claim hut the substance of document 
was proved by oral testimony.—A verdict 
having been given in favour of II. :—Held, 
that trial Judge erred in ruling that the 
notary was not obliged to produee the contre- 
lettre and there should he a new trial. It., 
in his newspaper article, also aeeused II. of 
living drunk during the election, and the 
Judge in charging the jury said : " You
should consider the case as if the charge of 
drunkenness lmd been made against yourself, 
your brother or your friend —Held, that 
this was calculated to mislead the jury and 
was also a reason for granting u new trial.— 
If objection to one or more portions of the 
Judge’s charge is not presented until after 
the jury have rendered their verdict, the 
losing party cannot demand a new trial as of 
right, hut in such a case an appellate Court, 
to prevent a miscarriage of justice, 
may order a new trial as a matter of dis
cretion.—Appeal allowed witli costs. Harthe 
v. Hoard (1969), 42 S. C. R. 466, 29 C. L. 
T. 169.

Production — Confidential report made 
to tramway company as to accident—Action 
by person injured—Privilege.]—Action for 
personal damages sustained by plaintiff while 
a passenger on defendant's tramway.—Held, 
that the report to the defendants by the con
ductor as to the accident was privileged from 
production. >nell v. llritish Columbia Elec
tric, 16 W. L. R. 198.
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Production of book -Refusal of trial 
Judge to allow —Substantial wrong — New 
trial—Coat*. Matthews v. Moody, 1 O. W. 
H. 47

Prqof of contract for sale of goods
" M nting " required by art. 123ô (.)), C. C. 
—Letter and enclosure Term» of bargain.] 
—A letter by the sellera to the purchaser, 
suggesting that lie should write to them, 
"along the lines" of an inclosed draft, In 
their bandwriting, i* held to embody tin- 
latter and form with it one document, 
v ■ • !•• ■ loflklent wniing." us evidin<«
of a contract for the sale of goods under art. 
1235 <41. C. C.—2. A writing in which the 
quantity and description of the goods and 
the price are given, with a statement that de
livery is to be made “ before the close of 
navigation." contains all that is required 
under the article. Stevens v. IIill, IS Que. 
K. It. «6.

Proof of foreign Judgment —Certificate 
—Seal — Canada Evidence Act.)—A docu
ment purporting to be a transcript of the 
judgment roll of the Circuit Court for Wal
worth County, South Dakota, was tendered 
in evidence. The seal affixed was engraved 
" Clerk of the Circuit Court, Sixth Judicial 
District, South Dakota, Walworth County 
the certificate appended under the hand of 
the clerk of the Court stated, " I have here
unto set my hand and affixed the seul of the 
said Court:" — Held, that the certificate, 
signed by the officer who would ordinarily 
have the custody of the seal of the Court, 
was prima facie proof that the seal was that 
of the Court; and that the judgment pur
ported to lie under the seal of the Court as 
required by s. 10 of the Canada Evidence 
Act, 18N3. lieebe v. Tanner, ti Terr. L. K. 
13.

Proof of relationship of heirs at-law
—Register of births—Marriage. I—Relation
ship of heirs-at-law. as brothers ami sisters 
of the dc cuju», is proved by the acts of birth
in the registers of dfti status, describing the
parties as born of the same father and 
mother as he was. It is not necessary to 
produce the certificate of marriage of the 

rents; it is enough to shew that they were
possession of the status of husband and 

wife. O’Meara v. Ouellet, Que. 28 8. C. 
418.

Provincial laws in Canada -Judicial
noth, Conflict of Ides \ > n<< Con
mon employment—Construction of statute— 
" Longshoreman ” — “ IVorA man.") — As an 
appellate tribunal for the Dominion of Can
ada. the Supreme Court of Canada requires 
no evidence of the laws in force in any of 
the provinces or territories of Canada. It 
is hound to take judicial notice of the statu
tory or other laws prevailing in every pro
vince or territory in Canada, even where they 
may not have been proved in the Courts be
low, or althoui'li the opinions of the Judges of 
the Supreme Court of Canada may differ from 
the evidence adduced upon those iMiints in the 
Courts below.—Coopsr v. Cooper, 13 App. 
Cas. 88, followed.—Judgment in 31 Que. S. 
C. 4611 ; 3 E. L. It. 132, affirmed. Logan v. 
Lee, 27 C. L. T. 781 ; 31» 8. C. It. 311.

Reference - Admissions in pleading— 
Entries in books — Discretion of referee —

Appeal.)—Where a reference is directed to 
the clerk of the Court and the plaintiff ad
duce* evidence, he will not he allowed t . 
rely on admissions in the statement of .j.. 
fence.- -Entries in a ledger, sworn to have 
been made in the usual course of business, 
from memoranda regularly made, which 
memoranda had been accidentally destroyed 
by tire are not evidence.—On a refereiv. th, 
clerk refused to receive further material evi
dence tendered by the plaintiff after tl os.- 
of the defendants’ case:—Held, that the 
matter was in the discretion of tin- clerk, 
that in this case be had exercised such (| < 
cretion reasonably, and that the case would 
not be referred hack by a Judge on appun. 
Cummings V. Oourlay, 1 Alta. I,. It. 86.

Revival of action--Petition by child ../ 
deceased plaintiff—Proof of status—Certifi
cate of baptism—Marriage contract.) -I'pon 
a petition for leave to continue an action in 
the name of the petitioner as the daughter >f 
the deceased plaintiff :—Held, that the certi
ficate of the petitioner's baptism attested 
only her filiation, but not that her parents 
were man and wife, which fact could only be 
proved by the marriage settlement or other 
similar documents. Connelly v. Consumers' 
Cordage Co., (1 Que. I'. R. 160.

Title to land -Plan of survey -Onus of 
proof—Findings of jury—Error—New /rial.] 
—Where it appeared that in directing the 
ury at the trial the Judge attached undue 
mportance to the effect of a plan of survey 

referred to in a junior grant as against a 
much older plan, upon which the original 
grants of the lands in dispute depended, and 
that the findings were not based upon evi
dent* sufficient in law to shift the ..mis of 
proof from the plaintiff, and were, likewise, 
insufficient for the taking of accounts in re
spect to trespass and conversion of minent.s 
complained of.—Held, alii ruling the ord-r hr 
a new trial made by the judgment appealed 
from, 1 E. L. R. 2U3, that, in the absence of 
evidence of error therein, the older grants and 
plan must govern the rights of the parties. 
Hartlett v. Nova Scotia Steel Co., 38 S. C. 11. 
336.

Will — Validity—Letters probate.]--Vro- 
bate of a will devising real estate is not con
clusive evidence of the validity of the will in 
a Court of equity. Turner v. Turner. -4 
C. L. T. 243, 2 N. R. Bq. Reps. 636.

6. Expert Evidence.

Comparison of handwritings. ]— Proof, 
by comparison of handwritings, of a signa
ture denied under oath, is admissible, • '» 
in a ease in which the writing t-> "tiich 
the signature is attached has all the essential 
requirements of a promissory note. Taquin 
v. Turcotte, 37 Que. 8. C. 118.

Expert evidence. | — Jury is not quai - 
tied to assess value of lauds expropriated 
without expert evidence. See Heaudry v. 
Montreal (1858), C. R. 2, A. C. 342.

Handwriting compared of instrument 
served on. with two other documents put in 
evidence and admitted to lie genuine, j/c- 
Carthy v. Judah (1858), C. R. 2, A. C. 40i.
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Obligation to testify — lfifnr** fees— 
Tariff allowance.]—An "expert” witness, 
whether or not voming within either of the 
classes mentioned in items 119 and 120 of 
tariff B. where he has not been required to 
qualify himself by study or preparation, is 
not entitled to refuse, until he has been paid 
a fee beyond the amount lixed by the tariff, 
to testify as to any matter relevant to the 
issues, as to which In- is competent to 
speak, though it lie requisite for him to use 
his technical knowledge or skill in order to 
answer the questions put to him.—Judgment 
of the County Court of York reversed. 
Huiler v. Toronto Mutoscope Vo., 110. L. 
R. 12, 0 O. XV. R. 527.

Opinion —Witneaa fera.]—A medical man 
who lias attended the victim of an accident, 
and who is afterwards called as a witness, 
must disclose nil the facts of which he has 
knowledge; hut is not obliged to express an 
opinion in his capacity of physician until his 
fees as such have been paid or guaranteed. 
Man/uia v. Robidoux, 3 Que. P. K. 433.

Opinion evidence. | — See Wright V. 
Shot lurk. 5 T. L. R. 204.

Opinions 1—Where there is direct contra
diction between equally credible witnesses, 
the evidence of those who speak from facts 
within their personal knowledge should !>•■ 
preferred to that of experts giving opinions 
based upon extra-judicial statements and 
municipal reports. Crawford V. City of 
Montreal, 30 8. C. R. 44HI.

Testimony of experts Handwriting— 
Comparison of writings.]—The testimony of 
experts in handwriting, like all scientific 
testimony, offers serious dangers as to the 
credit to he given to it, and should be accepted 
only after strict testing, and merely for what 
it is worth, having regard to the other ele
ments of proof in the cause.—Proof by com
parison of handwriting is insufficient to estab
lish the authenticity of a signature denied on 
oath by the person against whom it is in
voked. Deschcnes v. Langlois, 15 Que. K. 
B. 388.

7. Foreign Commissions.

Absent witness — Time—Adjournment 
of trial—Refusal of commission — Reversal 
on appeal.]—A defendant who has an ap
parently serious defence, and who counted 
upon ihv presence at the trial <>f his principal 
witness, who lives abroad, may obtain, even 
after the proper time therefor has expired, 
a commission to examine such witness, if 
there has l °en no negligence on his part.—A
judgment ■■ huh Improperly refuses a motion 
for a commission will he reversed on appeal. 
Rash v. Ituie des Chaleurs Rtc. Co., 7 Que. 
P. H. 381.

Action to recover value of profes
sional services - Defence of criminal charge 
—Relevancy of evidence to shew what was 
paid for defences of similar charges. Ar
nold* v. Cock burn, 11 O. W. It. 109.

C.C.I—65

Application for—Affidavit in support— 
Purpose of evidence sought. Spencer v. 
Urysdale <B.<\). 1 W. L. It. 6 7.

Application for—Evidence o«.J—Appli
cation was made for commission to examine 
a witness resident in the United States, the 
application being based on an affidavit of the 
partner of tin* defendant's solicitor, on infor
mation obtained by him from M., the de
fendant's agent. There was no affidavit from 
M.. personally, and nothing to shew that the 
evidence of the witness could not have been 
obtained before lie left tin- jurisdiction, or 
that the facts said to he in the knowledge of 
the witness could not he supplied by other 
persons : — Held, that the application was 
properly dismissed. McPherson \. Ritter-Con- 
ley Mfg. Co., 35 X. S. R. 42».

Application for—Examination of wit
ness abroad—Affidavits—Nature of evidence 
sought—Abandonment of part of case—Dis
pensing with evidence—Reserving right to 
apply at trial. Rarrett v. Canadian Rank of 
Commerce (Y. T. ). 41 XV. L. It. 714.

Application for commission Expenses
— Convenience — Fraud — Terms—Amend
ment of issue—Name of company claimants 
—“ Limited." Carbonneau v. Letourneau 
( Y.T. i, 3 XX’. L. It. 219.

Application for. during trial — Re
fusal— \djournment by consent — Appeal— 
Estoppel.]—During the progress of the trial, 
and after a number of witnesses on behalf of 
the plaintiffs had been examined, the defend
ants’ counsel applied for a commission for 
the examination of a witness who was absent 
in British Columbia, and fur a postponement 
of the trial. The witness in question was a 
son of one of the defendants, who was aware 
of his absence, but the fact was not brought 
to the attention of the defendants' counsel 
until the day on which the trial was com
menced. The trial Judge having refused 
both the commission and the postponement :— 
Held, that there was no reason for interfer
ing with his discretion on those points. After 
the commission applied for had been refused, 
the plaintiffs’ counsel offered to agree to an 
adjournment for a reasonable time, to be fixed 
by the Court, to enable the defendants to pro- 
dnee the witness, should they desire to do so, 
and the case was adjourned from the 8th 
January to the 17th February. On the latter 
day, the case being called, the defendants' 
counsel stated that he had no further evi
dence to offer, and judgment was given for 
the plaintiffs :—Held, that the defendants, 
having accepted the offer made on behalf 
of plaintiffs, and obtained an adjournment 
of the case, were not in a position to revert 
hack to their original rights, and claim a re
view of the judgment. Stephen v. Thompson, 
35 N. 8. R. :HHI.

Application for—Examination abroad of 
officers of plaintiff company—Production of 
books of company before commissioner—Con
venience — Case made on affidavits — Su 
fficiency.] — A plaintiff suing in a foreign 
forum should not ordinarily be excused from
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appeanug then* and giving hi* evidence ; per 
< 'bitty, J., in Hot» v. Il oudford, 11894) 1 
(*b. at 42 : and the proof that .the in
terests of justice require the Issue of a cotn-

be 4 ■ lear at kind and beat nature that
if on........... on iti-

fonnation and belief being insufficient. The 
issue of such commission should be the ex
ception, and should only be resorted to when 
the inconvenience or expense caused by re
quiring the plaintiff’* personal attendance at 
the trial would pretty nearly thwart the ends 
of justice.—Kirb y v. II akley, 9 Times !.. H. 
671, followed.- These principles applied upon 
an application by the plaintiffs, a company 
who».- head office was in Ottawa, Ontario, 
for the issue of a commission to take the 
evidence of a number of the company's offi
cers at Ottawa, in spite of affidavits tending 
to shew that the hook* of the company at 
the head office, which would have to be put 
in evidence, were in constant use there and 
could not be brought to Winnipeg without 
great inconvenience and loss, also that it

the business of the company if all the offi
cer* whose evidence woulu he necessary at the 
trial had to be absent from the head office for 
the time necessary to attend the trial at 
Winnipeg. The Court wa« of opinion that 
the material was not sufficient to shew that 
all the hook* must he kept at the head office 
all the time, and that, If the evidence were 
taken on commission at Ottawa, the defend
ant would probably have to go there him
self in order to instruct counsel on cross- 
examination of the witnesses ns to entries in 
the l*-ok*.—Order for commission set aside 
with all costs to the defendant in any event. 
—Semble, if a proper case were made, an or
der might go for the examination of some of 
the officers of the company at Ottawa on 
some of the facts which the plaintiffs wished 
to prove ; and that the Isiok*. or at all events 
all those that were not absolutely required 
all the time at the head office, might be 
brought to Winnipeg with the other officers 
to verify them, so that the Court might see 
those book* themselves rather than certified 
copies or portions of them. Canadian Hait- 
*ray Arriérât Inturanrr Co. V. Kelly, 8 W. 
L. R. 7:i8, 17 Man. L. R. 646.

Commission to examine witness 
abroad refused, when anneeesary de 
lay in making application | —Defendant 
was father of W. B. Dawson, who absconded, 
having assigned hi* property to defendant as 
trustee, who claimed to be a creditor for a 
large sum. The trial had already been post
poned one term, and now defendant applied 
for a commission to examine his son abroad, 
alleging that he bad not done ao before be 
cause he did not know where his son was, 
but this was not positively stated, but left 
to Is- inferred argumentatively from the affi
davits. lie and his attorney admitted having 
be-n all along in communication with the 
son. but through a third person To grant the 
commission would cause the trial to h<- put 
off for another term.—llrld, 1'etera, J.. that 
tln-re was no valid reason for the delay, and 
that the rule must be refused. Union Hank 
V. Dawson (1868), 1 V. E. I. R. 279.

County Court—Framina t ion of plaintiff« 
—Frprnsr.]—In an action In a County Court

on a promissory note for $«15.44) the defendin' 
pleaded that the note was obtained from him 
under duress and the plaintiffs, who lived in
< hi arli. applied foi a < ommlealon
ii" Ir • ild« ace there : //./</. that,
probable ex|>en*ea of the commission would 
not exceed a quarter of the expense* of 
plaintiffs attending the trial, and the np 
cation was made bona fide, it should i» 
granted. Tkompton v. Ilendrrtun, 9 II c. |; 
540.

Depositions — Forrion ro»mi**ioa 
Hi ad mg at trial — Discretion. ] — Whether 
all the evidence taken upon commission in 
an action shall be read at length, or re:i i in 
part, and stated in part, or stated by coun
sel at the trial. Is a matter in the discrete n 
of the trial Judge. .Marks v. Mark», (i W
L R 820. 18 B C it 161

Depositions returned -Use at trial.
A party who has procured evidence to k 
taken on commission is not bound to put it 

it the trial, but If n has hi i n 
turned Into Court, the opposite party In* ,i 
right to put it in on his own behalf if he 
desires.—hordon v. Fuller, 5 O. S 174, fol
lowed. Hi-bard»on v. McMillan, 18 Man. I.
It 350. 1» W. L. R. «32.

Discretion - Appeal | — The granting 
of* a commission to take evidence is in tl»*- 
discretion of the Judge to whom the appli
cation i* made, but where strong reason* ire 
shewn to the Court why the commission 
should not have been granted, such a* fill- 
lire to exercise due diligence on the part of lie* 
party applying, m unreasonable delay 
to the opposite party, the discretion will be re
viewed- In a case which had Item twice 
tried, anil was coming on for n third trial, 
where it appeared that two commissions had 
already been obtained, and evidence taken 
under each ; that th" facte eought to bi 
established had been previously known to. 
or their existence suspected by. the party 
applying; where it was not alleged that the 
evidence sought to be obtained was material 
and necessary, and that the party could it t 
safely proceed to trial without It, but only 
that the examination would be effectual ; and 
where no defence based ii|s>n the fact sought 
to he established had been set up. and nv 
application had been made to amend the 
pleadings so a* to enable it to be set up - 
Held, that the order for the commission n"i*t 

f -
Companies, 32 N. 8. It. 481.

Enlargement of time for return —
< fompany w inding up order Pi 
—Varying order, lie Fort Hood Coal Co., â 
E. I,. It. 377.

Examination abroad of defendant* 
as witnesses on their own behalf
Terms.]—The defendants, a solicitor practis
ing hi* profession in Ontario, and hi* wit- 
were s ill In Ontario when two actions were 
brought, one against both of them by « 
former client of the husband, and the o'her 
against ih>- husband alone. ^ Shortly after
wards they removed to the North-West Ter
ritories to take up their permanent residence 
there. The actions wen* respectively for an 
account of money*- intrusted to the solicitor 
for investment and to set aside assignments
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of life insurance policies:—Held, reversing 
the decisions of a Divisional Court and of a 
.lodge and the Master in Chambers, that, in 
the circumstances shewn by affidavits, the 
defendants should be allowed to have their 
evidence taken on commission in the Terri
tories, as witnesses on their own behalf, for 
use at the trial of the actions, but upon terms 
advantageous to the plaintiff ns to the ex
pense of executing the commission. Ferguson 
\. Millicen, 11 O. L. It 38, It O. W. It. (Nil.

Examination abroad of plaintiff on 
bis own behalf—Bona tides -Discretion. 
Cleveland v. Atom (Y.T.), 8 W. L. it. 970.

Examination abroad of real plain
tiffs—Action by nominal plaintiff—Terms— 
Security for costs of commission. Milia v. 
Small, 9 O. W. It. 307.

Examination of absent plaintiff | —
Action of replevin. After the commencement 
of the action one of the plaintiffs left the 
jurisdiction. Application was made on behalf 
of the plaintiffs to examine the absent plain
tiff under a commission, the plaintiff’s soli
citor stating that the absent plaintiff was 
joined by mistake :-—Held, that the plaintiffs 
ought to have leave to issue a commission. 
The delay was satisfactorily accounted for, 
and, even if the absentee was a real plaintiff, 
the law permits a commission to be issued to 
take the evidence of a party. The fact that 
it is on the part of the plaintiff makes no 
difference. Willis v. Behie, 22 C. L. T. 430.

Examination of defendant and wit
ness abroad - Failure to make case on 
application. Stearns v. Kimmtll (Y.T.), 1
W. L. R. 390.

Examination of defendants abroad
—Discretion—Appeal—Terms—Costs. Fergu
son v. Millican. 0 O. W. It. 061. 11 O. L. It. 
35.

Examination of former servant of 
plaintiffs on their behalf -Necessity for 
presence at trial. Woods-Norris Co. v. Co
balt Mpigon Syndicate, 11 O. W. R. 733.

Examination of party ]—A party to a 
suit in the Superior Court has no right, even 
though he resides mitsde the province or at 
a distance of more than n hundred miles from 
the place where the Court is held, to obtain 
a commission rogatoire to have himself ex
amined ns a witness. l)e*la.ndcs v. Saint- 
Jacques, 33 Que. S. C. 380, !) Que. P. R. 213.

Examination of party - Default as to 
interrogatories.]—A defendant against whom 
interrogatories upon articulated facts have 
been declared pro <onfcssis, and who has left 
the country, cannot obtain a rogatory com
mission for his examination abroad. Ber
nard v. Carbnnncau, 6 Que. P. R. 350.

Examination of party — Interroga
tories.]—A party to an action in default for 
answers to interrogatories sur faits et arti- 
<les may. by motion, and on paying the costs 
incurred by his default, ask to be examined 
upon commission at his new domicil out of 
the province. Burelle v. Polaydy, 4 Que. P.

Examination of party— Place for—Ex
pense# 1 - - mitk v. ItcDt annult, 2 « •
W It. 310. 475.

Examination of party ]—Under a gen
eral commission to examine witnesses abroad 
on behalf of Isith parties, the witnesses in
tended to he examined not being named in 
the order or the commission, it is not per
missible for the plaintiff to give his evidence 
before the commissioner, and, where the com
mission is open at the trial, the plaintiff's 
deposi'ions on being tendered in evidence will 
be rejected il no ht v. Bhattuck. I 1' L. 
R. 317.

Examination of plaintiff abroad—
Exceptional circumstances. Leu-in v. Cheese- 
worth, 6 O. W. R. 481.

Examination of plaintiff abroad —
Terms—Costs. Haft V. Maekay, 5 O. W. R. 
93. 170.

Examination of plaintiff as defend
ant to counterclaim Discovery. Levi v. 
Edwards, 5 O. W. R. 83.

Examination of witness abroad un
der foreign commission—Production of 
books and documents by opposite party be
fore commissioner—Order for—Convenience 
—Jurisdiction—Practice. Lennox V. city of 
Toronto, 12 O. W. R. 402.

Examination of witnesses in foreign 
state — Letters rogatory—Necessity for— 
Jurisdiction of local Master. Keogh v. Brady, 
6 O. W. R. 582. H40.

Foreign commission. 1 — Plaintiffs ap
plied for an order to examine as witnesses, 
officers of their company out of the jurisdic
tion. It was a finest ion whether plaintiffs 
were holder* in due course of certain notes 
which admittedly had been obtained from 
the makers by fraud. Application refused as 
ustice would not be obtained in this ease un- 
i'ss witnesses examined in open Court. Union 

Investment Co. v. Ferras (1909), 12 W. L. 
R. 70.

Foreign commission Security for costs 
—Pla,intiff out of /umdiefion.]—An admin
istrator moved for n commission to take evi
dence in Italy as to support deceased gave 
his relatives during his lifetime. lie was 
cross-examined on his affidavit in support of 
the motion. On the next day ]ie left for 
Italy. Thereupon defendants moved for se
curity for costs :—Held, that it would bt 
better to leave the doors of the Court open to 
the litigant, than to make the graver mistake 
of unwarrantably closing them to him, until 
he should have given security, thereby (al
most certainly) closing them entirely - Sharp 
v. (]. T. /fir. Co., 1 O L. R. ai p. 206 fol
lowed. Cicchetto v. Liuelph (1910), lo O. 
W. R. 340.

Foreign commission - Solicitor a part
ner of commissioner—Application to suppress 
evidence of commission — Con. Rules 512, 
522.1—Motion to set aside an ex parte order 
extending for two days the time for the re
turn of a commission sent to take evidence 
at Dundee, Scotland, and to suppress same. 
Motion dismissed, leaving defendants to avail
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themselves of their right t<i make auy valid 
objections ai trial. Jackson v. Hughes (1010), 
15 O. W B 4IL1.

Gronndi for ordering — Terra*—Secu
rity for costs. McGregor v. Johnson, 2 O.

Interrogatories — Foreign conimisxion 
—Evidence — Motion to strike out—Jurisdic
tion, j—Motion by defendant to strike out in
terrogatories served by plaintiffs u|s»n de
fendant a* promised to be lined upon a com
mission to take evidence in Scotland. No 
authority was cited in support of the mo
tion ; against it wn< the authority of Hume- 
William* and Mack I in on Evidence on Com
mission ( 1003 t. p. loi, where it said that 
great care should Ih taken in framing in
terrogatories. for. "if the interrogatories con
tain leading question- or are immaterial, 
irrelevant, or otherwise objectionable, the op
posite party may object to the answers being 
received at the trial. It is not the present 
practice for the Master to consider interro
gatories proposed to be administered to wit
nesses on commission, because the rules which 
so provide apply only to interrogatories inter 
partes-, but the practice seems at one time 

ferait." 'l l....... i v rule deal
ing with the subject is 508 :—Held, in the 
absence of express authority, there was no 
power to deal with these interrogatories. A

rty examining on interrogatories cannot 
interfered with as is sought to be done 

in this case. If the other side objects to his
iutanogutoilaa, it may be wise to alter them. 
Hut a party is not obliged to do so. If he 
chooses he is free to take his risk of the com
mission evidence being rejected either in whole 
or in part by the Judge at the trial. Motion 
dismissed with costs to plaintiffs in the cause. 
Toronto Industrial Exhibition Assn. v. Hous
ton, 5 O. W. It. 4!>3, It O. L. It. 627.

Interrogatories -.Vainc» of teitnesses. |
— When a commission in the nature of a 
commission rogatoire is issued to examine 
witnesses, the interrogatories will be allowed 
ami settled notwithstanding the fact that 
the party at whose instance the commission 
issued, declares he is unable to disclose the 
names of all the witnesses he intends exam
ining .Milliken v. La.urcntide Pulp Co., t$ 
Que. P. R. 134.

Irregularity — IVairrr — New trial— 
Defect in evidence.]—Where a commission 
to take evidence was issued without a formal 
order therefor, but merely on an informal 
memorandum of a Judge, containing no di
rection as to the commissioner's name, or 
the time, place, or manner of taking the evi
dence. but the commission, before being sent 
out, had been shewn to the advocate for the 
opposite party, and due notice of the time 
and place of taking the evidence under the 
commission had been served on him, and ou 
til»* return of the commission it had been 
opened at his instance :—Held, that the irre
gularities in connection with the issue of the 
commission, which might at an earlier stage 
have In-en taken advantage of by motion to 
suppress, were waived by the advocate for 
the opposite party, with knowledge of the 
irregularities, causing the commission to be 
opened ; that being a fresh step within the 
meaning of s. 541 of the Judicature Ordin

ance.—2. That in any case, the trial Judge 
having received the evidence, and s. 501 of 
the Judicature Ordinance providing that a 
new trial shall not he granted on the ground 
of the improper admission or rejection of evi
dence, unless, in the opinion of the Court to 
which application is made, some substantial 
wrong or miscarriage has been thereby ... 
sioned in the trial, and the Court being i 
the contrary opinion, no effect should he _i mi 
to the objection. Trial of an action ad
journed to enable plaintiff to supply defect 
the evidence in support of his case under - 
230 of ilie Judicature Ordinance. Hamilton 
v. McNeill, 2 T. L. II. 31.

Irrelevant testimony — Terms -Costs 
imd expenses, Toronto Industrial Exhi • 
lion .lean. v. Houston, 5 O. W. U. 303. '.I * 
403.

Issued by plaintiff — Depositions re
turned into Court—Right of plaintiff to re
fuse to make depositions part of his case— 
Right of defendants to adduce depositions in 
evidence. Richardson v. McMillan, 0 W. L 
R. 032.

Loaa of stenographer's notes of evi
dence taken- Extension of time for return 
of commission — Postponement of trial — 
Order for second commission. Howis \ 
Beatty, 12 O. W. R. 009.

Master's office — Affidavit verifying o.- 
count—Commission to cross-examine depon
ent.]—Ou a reference to take accounts, a 
party is entitled ex debito justitiœ to a com
mission to cross-examine the opjiosite party 
(out of the jurisdiction) upon an affidavit 
filed in proof of accounts.—Tounshnid v. 
Hunter, 3 C. L. T. 310, followed.—Fiend-r 
leith v. Parsons, 10 O. L. R. 430, »> O. W R. 
145, distinguished. Horlick v. Eschweilcr, 
11 O. I* It. 140. 7 O. W. R. 43.

Master's office- Partnership account* 
Defendant out of jurisdiction—Preliminary 
examination as to surcharge—Discretion of 
1/flxtfr — Commission — Appointment of 
Master as Commissioner.] — The discretion 
vested in the Master by Con. Rules tititi and 
«00 as to preliminary examinations in tak
ing accounts is very wide, and where in the 
proper exercise of his discretion an examina
tion of a party is directed, it will not be in
terfered with; hut he has no power t«> re
quire the attendance within the jurisdiction 
of a defendant residing thereout, or to issue 
a commission naming himself as commis
sioner. As it appeared in this case that it 
would be in the interests of justice thnt tie 
examination should Is* held before the Master 
personally, the Court directed » commission 
to issue for such examination, naming him as 
the commissioner. Connolly v. Connor, 12 
O. L. It. 304, 8 O. W. It. 74.

Order for - Lapse-Extension of lime.] 
—An order allowing the issue of a commis
sion rogatory returnable within a time fixed 
lapses at the expiration of that time, if the 
commission has not been issued, and conse
quently the Court cannot extend the time for 
tlie return, (iiraud v. City of Montreal. 3 
Que. I». It. 1110.
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Order made for a commission to take
evidence of a witness at Presqu'île, Me., as 
it was clear that the witness would not he
,i" attend tif trial If the evidence
proved t<> be immaterial or was not used, 
plaintiff», if successful, may apply to he al
lowed their costs of attending. Ontario Kcwcr 
Pipe Co. v. Mavdonald (1909), 14 O. W. 
B '-il. i O W N 18B

Order of foreign Court for examina
tion of witnesses in Manitoba < 'ross- 
tsamination on affidavit» — Manitoba Evi
dence Act anil Amending Act, 1905—Mani
toba Rules, ■i.'fd. 650—Jurisdiction. |—In an 
action in Ontario High Court, It. and J., 
officers of the company garnished, made affi
davits. The Master at Toronto ordered that 
it. and J. should he cross-examined on these 
affidavits. An order was made ex parte by 
Mathers, J.. directing them to appear before 
an examiner for such cross-examination. It. 
and J. moved to set aside this ex parte 
order: -Held, (It that they had lost their 
right to object through laches and acquies
cence; (2) that the order was interlocutory, 
therefore might he supported by affidavits on 
information and belief disclosing source of 
information : (3) there was power to order 
production limited to documents relevant and 
under their «-ontrol ; (41 that there was no 
jurisdiction to make the order and it must 
Is* si-i aside. lie Hank of Nova Scotia v. 
Booth, 10 XV. L. It. IN.

See 13 O. XV. It. 200, 204, 10 XV. L. It. 313.
Postponement of trial Delay Terras 

—Security for costs. Lemoine v. Mae Kay, 
2 U. w. It. 300. 400.

Return — Delay—Nullity -Omission to 
put queutions.) — The execution of a for
eign commission and the return of the com
missioner after the time fixed, by the consent 
of ilie parties, are not necessarily causes of 
nullity, especially when no prejudice bus been 
occasioned.—2. If the commissioner has omit
ted to put to a witness certain questions, his 
return will not be received, Ills proceedings 
being incomplete, but such omission does not 
render the proceedings void, and the Court, 
in (hat case, will order the record to be sent 
back to the commissioner with instructions 
to put the questions and so complete his pro
ceedings. Thibault v. Boulin, 22 Que. S. 
C. 371. 5 Que. I». U. 1811.

Terms Costs—Delay in applying—Cross- 
interrogatories. (Jlass v. (Jra,nd Trunk Rw.
Ce* TO W B Ml

Time — Extension — Issue—Return.]— 
Where a commission rogatoire has not been 
issued within the time allowed for its return, 
the order allowing it to be issued lapses, ana
the Court cannot extend the time for taking 
testimony under such commission or for its 
return, tiirurd V. City of Montreal, 18 Que. 
H. C. 815.

Trial Judge — Postponement of trial. 1 — 
The Judge to whom an application is made 
for a commission rogatoire may refer the 
same to the trial Judge, who will, in his dis
cretion, after having heard the evidence, 
grant or refuse the motion, and, in the for
mer case, postpone the trial in order to per
mit the execution of the commission. Arm- 
•trong v. Oillies, 5 Que. I». R. 423.

Witnesses out of province - Examina
tion of — Procedure.) — I'nder Art. 373, C. 
P., the commissaire-enquêteur to be appointed 
must reside in the province of Quebec, and
the witness to i..... xamined must also reside
therein. If the witnesses reside out of tin- 
province. the party who finds it necessary to 
examine them must proceed under Arts. .'180 
it seq. PatUrson v. ('répeau. 10 Que, S. C. 
147. 3 Que. 1». H. 404.

See Chose in Action, Assignment of— 
Salk of (loops—Street Railways—Trial.

8. Motion—Evidence on.

Admissions — Withdrawal-—Leave—Mo
tion for judgment.)—After all parties had 
agreed upon a statement of facts, and the 
plaintiff had served notice of motion for judg
ment thereon, lie delivered n statement of 
claim and served on the defendants a notice 
withdrawing the statement of facts and 
countermanding the notice of motion. On 
the statements of facts, which had not been 
filed :—Held, that it was not necessary for 
tin* plaintiff to make an independent motion 
to lie relieved from his admissions contained 
in the statement of facts, which had not 
been acted upon or brought before the Court ; 
after tlie filing of the statement of claim 
and the notice of withdrawal, it was not 
competent for the plaintiff to get judgment 
on the statement of facts; and if the sanction 
of the Court were needed for the course taken 
by tin- plaintiff, it might be given upon the 
defendant's motion. East v. O'Connor, 21 
C. L. T. 28, 19 P. R. 301.

Cross-examination of deponent on 
affidavit — Refusal to answer questions— 
Motion to compel answers—No notice served 
on deponent—President of defendant com
pany—Motion to commit — Motion for de
claration that questions should be answered— 
Rule 455. I\h inert Rubber Co. v. Eisman 
Manufacturing Co., 11 O. XX’. R. 574.

Cross-examination on affidavit — At
tachment of debts—Salary of municipal offi- 
rer — By-law — Production.) — An order 
having been made attaching all debts due to 
a judgment debtor by n city corporation, the 
paying teller of the cor|ioration made an affi
davit that nothing was due from the corpora
tion to the debtor at the time of service of 
the attaching order. Cross-examined, he said 
that the debtor was assessment commissioner 
for the corporation and in receipt of a salary, 
but that advances had been made to him on 
account of it, by the authority of the treas
urer of the city, so that nothing was due:— 
Held, that the affiant should lie compelled to 
answer all questions put to him on cross- 
examination on his affidavit hearing on the 
advances made in the past to the debtor, and 
those bearing on the affiant's authority to 
make them, and his motives in doing so if he 
were exercising a discretion. — Held, also. 
Street, J., dissenting, that the affiant should 
answer the question whether he had ever 
made advances on account of salary to any 
other employee of the city, and. if he should 
answer il in the affirmative, he might be 
further interrogated as to the number of such 
instances, but he was not to be compelled to
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disclose thv names of pereoes to whom such 
advances had l*»**»n made.—Held. also, that 
the affimr was not compellable to produce 
any of tin- city by-laws, not being the custo
dian thereof. H'i7*on v. Firming, lit) V. !..
T .177. 111 I». K. JIM.

Dr volitions of witneiaei I'nr on mo
tion Jar new trial — Contradieting endenre 
given at triai. | The plaintiff, having given 
notice of motion for a new trial <>n the ground 
of surprise, in that certain witnesses, called 
for tin plaintiff, had withheld evidence which 
they could have given in his support nt the 
trial, and were willing to give such evidence 
if n new trial were granted. siihiMi-nned three 
of these witnesses under Utile 4M, for exam
ination before a local registrar upon the mo
tion for a new trial :—Held, that Rule 401 
applies to motions for a new trial {tending 
before a Divisional Court, lit Id. however, 
that evidence of persons who had been wit
nesses at the trial that the evidence they then 
gave was not in fact true, and that certain 
statements made by them Is-fore trial to the 
plaintiff’s solicitor (which was avowedly the 
evidence sought to be obtained here by the 
examination in question) were true, would 
not he receivable. Rushton v. (Irand Trunk
R IV. Co., 23 C. !.. T. 2A6, it O. L. R. 425. 
2 O W. R. 1154

Examination of party as witness on 
motion for security for costs Refu-al 
to answer questions — Relevancy — Disclos
ing defence. Stone v. Stone, 11 O. W. R. 337.

Examination of plaintiff in support 
of defendant's motion for security for
costs \ ■ justice of ih
R. S. O. 1S97. c. NO, s. 2—Right to examine 
plaintiff Appointment — Motion to set 
aside — Refusal — Appeal — Costs. Loirry 
v. Wood. 12 O. W. R. 855.

Foreign commission to take — Trial 
pont/mnt d until return. 1—Where the evidence 
sought was material, an order was granted 
for a commission to take evidence in Eng
land d to postpone the trial until the re
turn. Harris v. \Yi»hart (1010), 15 O. W. 
R. 4.10. 1 O. W. X. 50fl.

Motion by defendant for better par
ticulars Attempted examination of plain
tif)' in rapport of Refnaal t" !»• sworn 
Discovery. Arnoldi v. CorJkkura, 10 O. W.
r. <m

Motion for better affidavit on pro 
dnctlon of documents -- Examination of 
witnesses in rapport of motion Api 
for, set aside—Discovery. Mcljrod v. Crate- 
ford. 10 O W. R. 1042.

Motion for interim injunction —-
Cross-examination of deponent on affidavit— 
Relevanry of question0—l'ne of trade name 
—Misrepresentation by plaintiffs as to their 
goods. 1 --On a motion for an Injunction to 
prevent the use or imitation of the plaintiffs’ 
trade names for their medicinal preparations, 
the truth or falsity of the representation as 
to the curative value and ingredients of such 
preparations made by the plaintiffs in the 
advertisements Issued by them is relevant, 
and questions addressed to the plaintiffs’ 
manager on his cross-examination on hia affi

davit filed in support of the motion, with a 
view to elicit evidence of such falsity, must 
be answered by him. Thro Noel Co. v. I thr 
Ore < o., 6 W. !.. R. 4<kt. 17 Man. I,. R *7

Motion for interim injunction
Examination of witnesses in support of 
Refusal to answer questions- Rule 491 
Relevancy of questions — Full disclosure 
Party to action—Duty to prepare for exam
ination — Production of documenta — Duty 
of examiner — Fraud — Privilege — Exam
ination of solicitor as witness — Diwovery 
—Costs. Clisdell v. Lovell, 9 O. W. R. US?, 
10 O. W. R. 203.

Motion for security for coats Ex
amination of party on—Refusal to answer 
Questions Relevancy Disclosing d
Stone v. Stone, 10 O. W. It. 1088.

Presumption of death -Deelaran . 
Evidt net. | Motion by executors 
order declaring William Goble, who has not 
been heard of for many years, to be dead 
Held, that the Court should he chary in 
making such order. Further affidavits i-> 
filed. If an order is eventually made, a bond 
to refund moneys paid out, in the event <>f 
the return of the absentees, will be required 
Re Uoble (1910). 1 O. W. X. 024.

Second commission Postponement of 
trial — Terms ■— Costs. Canadian Hank 
Commerce v. Malheson (Y.T.), 8 W. I. It 
972.

Security for costa -Nominal plaint ? 
Insolvency — Affidavit — Notice of motion. 1 
—The decision of Rose, J., 20 (*. !.. T. .'ton, 
19 P. R. 180, affirmed on appeal ; Street, J., 
dissenting : Held, per Boyd. C., that an ap
plication for security for costs on the ground 
that i hr plaintiff I* Insolvent and I 
nominally interested in the action, should be 
based on an affidavit of belief on the defend
ant's part that such are the facts, and such 
an affidavit should nt least be furnished by 
the defendant before he attempts to establish 
the facts by examining the plaintiff 
Semble, that the proper practice in such a 
case is to have the grounds set forth in the 
notice of motion, ns was done in Fort IF man 
t( Lake Shore Rtr. Co. V. South Norfolk Ru. 
Co.. 13 P. R. 327 : and if this method were 
adopted, an affidavit of belief might be dis
pensed with if it was proposed to establish 
the facts alleged out of the mouth of the 
plaintiff.—Held, per Falconbridge. CM.. that 
the finding of Rose, J., that the plaintiff had 
a substantial Interest, should be adopted, and 
such being the position, the defendant had no 
right to prove the plaintiff's poverty out of 
his own mouth on this application. P,r 
Street. .!.. dissenting, that the defendant was 
entitled to examine the plaintiff for the pur
pose of shewing that he was a mere nominal 
plaintiff suing for the benefit of another, as 
well as for the purpose of shewing his insol
vency : and the defendant could not be re
quired to establish each particular propor
tion involved in his motion, in its logical 
order, before proceeding with the next. - 
Leave was given to the defendant to proceed 
in proper form with his application for se
curity. Prilehard V. Pattison. 20 C. L T. 
435, 19 P. R. 277.
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Security for costs—Nominal plaintiff— 
Insolvency. ] —The plaintiff, being examined 
by the defendant ns n witness upon n motion 
made by the défendant to set aside the pro
ceedings nnd dismiss the ad ion or for secur
ity for cost . on the ground that the plaintiff 
bad no interest in the company on behalf of 
whose shareholders ns well as himself lie 
was suing, was asked what means he had of 
satisfying the posta in the action: — Held, 
that tin defendant could not interrogate the

tilaintiff as to his financial position until, at 
nist. a prima fade case had been made out 
that he wn< only the nominal, and not the 
real and substantial plaintiff: and the evi
dence given upon the motion before the ex
amination of the plaintiff shewed that lie had 
a substantial interest. Pritchard v. Pattieon, 
•JO ('. !.. T. 300. It) 1\ K. ISO.

Testimony of a plaintiff on his own
behalf Absence of special circumstances. 
(luillim v. Dawson Electric Light and Power 
Co. (Y.T.), U W. 1,. it. 437.

9. New Evidence after Hearing.

Action to revoke a Judgment -Suh- 
sequent discovery of evidence not available 
at th- trial—Must be material.]—New evi
dence alleged, in an action to revoke a judg
ment. to have been discovered subsequently 
to the trial, must be material, that is. of surh 
a kind and nature, that if it had been ad
duced thereat, the judgment Impugned might 
have been different. American Asbestos Co. 
v. Johnson Co. ( 1909), 38 Que. 8. ('. 82.

Application to admit fresh evidence 
after judgment — Affidavit Grounds — 
Orders XXXIV., XXXV. Hekla V. S. Cun- 
ard d Co., 40 N. S. It. till.

Application to let in fresh evidence
—Knowledge of party.]—A petition to open 
up judgment in order to prove an allegation 
in the declaration (which the plaintiff for
got at the hearing) will not he granted un
less it appears that the facts which it is de
sired to prove did not come to the knowledge 
of the plaintiff until after the close of tin- 
examination of witnesses. Canadian llreie- 
cries ^Limitedi v. Allard, 4 Quo. 1‘. It. 3116.

Application to reopen judgment and
let In fresh evidence Corroborative evi
dence — Inconelusiveness. Duck v. Daniels,
U W. L. It. 19.

Connty Court — Admission of further 
evidence after trial—County Courts .tit, 
*. 7.1/—Discretion—.1 ppeal. |— In an action 
in a County Court for conversion of a chattel 
tlie evidence at the trial shewed that the de
fendants had received the chattel from the 
plaintiff and could not account for its dis
appearance. The County Court Judge re
served judgment and afterwards gave a writ
ten judgment in which he said that the 
plaintiff was entitled on the evidence to a 
verdict for a named sum, but, the evidence 
being unsatisfactory, that he would suspend 
judgment for 10 days to allow the defendants 
to give further evidence. The defendants had 
made no application for leave to adduce 
further evidence, hut, after this deliverance.

they obtained from the Judge an appointment 
for th-' taking of further evidence; they did 
no i lien or later disclose the names of the 
witnesses or the nature of the proposed new 
evidence: Held, on appeal, that, if the Judge 
had power and discretion, under s. 131 of the 
County Courts Act or otherwise, to make such 
an order as to the taking of further evidence, 
lie had not exercised his discretion properly; 
and the order should he set aside, and judg
ment entered for the plaintiff. 'Lett v. Dailey 
Supply Co. (1910), 13 W. L. It. 6.

Court of Appeal Leave to adduce fur
ther evidence on appeal. Klees v. Dominion 
Coat and \pron Co. :: O. W. It. 841, 037, 
ti O. W. It. 200.

Discovery of fresh evidence —Open- 
tin/ up—»/udgmen1.1 Where the plaintiff,
whose action had been dismissed, presented 
a petition supported by an affidavit shewing 
that since the judgment he hnd discovered 
two new witnesses who would prove facte 
essential to the success of his action, an order 
was made remitting the parties to the same 
position n-i they were in before judgment in 
order that the plaintiff might produce the 
two witnesses, with leave to the defendant 
to give evidence to contradict them, and re
serving costs. Droussrau v. De chêne, 3 Quo.
P B

Exchequer Court—Patent for invention 
—Experiments after trial.]—An application 
was made, after the hearing and argument of 
tin- cause but before judgment, for leave to the 
defendants to file ns part of the record cer
tain affidavits to support the defendants* case 
by additional evidence in respect of a matter 
upon which evidence had been given hy both 
sides. It was open to the defendants to have 
moved for leave for such purpose before the 
hearing was closed, hut no leave was asked. 
It also appeared that the affidavits had been 
based upon some experiments which hnd not 
been made on behalf of the defendants until 
after the hearing:—Held, that the applica
tion must lie refused. Humphrey v. The 
tjuceii, 2 Ex. C. It. 28ti, and DcKuypcr v. 
VanDulken, 3 Ex. (’. It. 88, distinguished. 
General Engineering Co. of Ontario v. Do
minion Cotton Mills Co.. 20 (*. G. T. 62, ti

Fresh evidence Motion to d sharga
délibéré—Reopening of trial. 1—A motion to 
discharge déliWrt* will he granted where it 
appears by the affidavit in support of the mo
tion that the new evidence sought to he ad
duced is material, and that the failure to 
adduce it at the enquête was inadvertent. 
Hctu v. /lutter and cheese Association of 
DixviUe. 8 Que. P. It. 103.

Leave to adduce, after judgm nt in 
appeal 1 mendment of recoriL] After the 
judgment of the Court of Appeal affirming 
the judgment <>f the trial Judge dismissing 
the action, find been pronounced, drawn up, 
and entered, nnd while an appeal was pending 
therefrom to the Supreme Court of Canada, 
the plaintiffs moved for leave to adduce fur
ther evidence for the purpose of shewing 
that an exhibit which was used as part of 
the evidence in the case was not a true copy 
of the orignal document. It was not sug
gested that there was any error in the judg-
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ment of the Court of Appeal which could he 
corrected hy the Introduction of the proposed 
evidence, or thnt, if the proponed evidence had 
been given while the appeal was pending, the 
judgment would hare been different. It might 
tend ro displace one of the grounds on which 
the trial Judge relied, or might prevent the 
defendants from relying upon thnt ground if 
the case went further, hut that was all thnt 
could he said:—ffrW. that the application 
should he refused. Rule 4P8. which empowers 
tin- Court to receive further evidence, is 
clearly confined to cases where such evidence 
is sought to be introduced for the purpose 
of the appeal. Dueber Watch Case lf'/’f. 
Co. v. Taggart. 20 (’. L. T. 371. Ill V It. 
233.

Motion to Divisional Court for new 
trial Discovery of fresh evidence-—Exami
nation of witnesses on pending motion — 
Appointment for—Motion to set aside — 
Rules 401. 4!ts Trrthewey \. Trethewey, 
10 O W. R. 0H4, 803.

Reference- Report of assessors on previ
ous reference—Evidence in contravention— 
Evidence of additional facts — Admissi
bility — I hi magi v snun by \. London Water 
Commissiontrs. 11 O. W. R. 107tt.

Revision of sentence -Vcic witnesses. |
—Upon a demand for revision of a sentence 
of interdiction pronounced hy the prothono- 
tary, the Court can bear other witnesses than 
those who were examined before the pro- 
thonotary. /tond v. Harry, Ri Que. 8. C. 
365

10. I'arol Evidence.

Admissibility — Oral evidence—Error 
or fraud— Evidence of facta alleged in plead
ings — Irrelevancy — Weight. |-Oral evi
dence is always admissible to establish error 
or fraud.—2. The Judge at the hearing on 
the merits should not exclude evidence of 
the facts alleged in the pleadings, the irrele- 
xancy of which has not been attacked by 
inscription in law. He should admit the 
evidence, subject to his power of determining 
the weight of it in adjudicating upon the 
merits .Uancottl V. Tétrault, 32 Que. 8. C. 
600.

Admissibility— Oral evidence—Lease for 
5 yearn—Rental exceeding $50—Commence
ment of proof in writing — Agent — Ad- 
minaionn Oirinibility. )—Pared evidence is
not admissible to prove a contract of lease 
for a jierio.l of live years, at a yearly rental 
of unless there lie a commencement of
proof in writing of It.—2. Such a commence
ment of proof in writing may he found in 
the admissions of a purl y examined as a
witness under oath. .'t. Hie admieeloae by a 
party cannot be divided except in the special 
. awe stated in art. 1248, CL C Qsart. can 
Hi- admissions hy an agent have the earns 
value as proof in writing, or as a commence
ment of proof in writing, as if made by the 
principal? Sobinaky v. Allard, 1(1 Que. K. 
II. 530

Architect — Plana and specifications—
Contract — Proof of — Oral evidence — 
Inadmiaaibility — Time to move for rejec

tion.]—1. A contract with an architect far 
the drawing, at a cost exceeding $50, ,f

fdans and specifications for a proposed build- 
ng, Is not a commercial matter, and cannot 

he proved by parol testimony.—2. When in 
admissible evidence is received without ohjiT. 
tion, the party against whom It is given may 
move for Its rejection at any time before 
the trial is over. IVrioAf v. Davies, 33 <hie 
8 C. 340

Cheque - Deposit of. as security—Com
mercial matters.]—Rills of exchange, promis
sory notes, and cheques are commercial terms 
by themselves, and with respect to all per
sons and all contracts or transaction-^ re
lating thereto are - omm< vial 
fore, one who alleges that he lias given ,i 
cheque to another as security for an obligation 
which he has assumed to tin- holder of h 
cheque to attempt to collect the amoum of 
the latter’s deposit In a hank In liquidation, 
may prove his allegation hy oral testimony. 
Town of Maisonneuve v. Chartier. 20 «m- 
8 C. 518.

Contract — Construction — Oral en- 
den ce of surrounding circumstances. | — !•' -r 
the purpose of the Interpretation of an acre" 
ment the terms of which are ambiguous, evi 
deuce of witnesses in regard to circumstances, 
such as the manner in which the parties have 
executed it and a prior agreement for the 
same purposes, is admissible. dregoirr \ 
St. Charles dr Hclleehassr School Commit
sinnara, 2» Que s <\ 215

Contract — Sale of standing timber 
Representation as to quantity InadmissihU 
evidence.]—Oral evidence is inadmissible ’n 
establish that, at the time of a contract in 
writing for sale of the right to cut timber 
upon " lot number 15. range 13, Mnror. 
Ilattley. nnd lying on the east side of the 
road called Reach road,” the vendor repre
sented to the purchaser that the lot contained 
125 to 150 acres, when in reality its extent 
was only 75 acres. Hamel v. Smith, 31 (Jue. 
8 l\ 208.

Contradicting valid writing Com
mencement of proof by writing— Documents 
—Inscription de faut.]—Oral evidence will 
not I"- admitted t" contradict the tirms d 
writing validly made whether as a commence
ment of proof by writing or any other kind 
of oral testimony. 2. An inscription de faux 
is only required when it is desired to prove 
the falsity of what a public officer declares
that he saw nr heard himself. 0'Ualley v
Ryan, 21 Que. 8. <\ 666.

Conveyance -— Cutting down to mort
gage.] — The plaintiff executed a transfer 
absolute in form of land to the defendants. 
The plaintiff alleged that the transfer was 
executed to secure the defendants against 
their liability as indorsers of a promissory 
note for him ; that he made default in pay
ment at maturity ; and that eventually the 
whole amount had been paid, partly by the 
plaintiff, ami partly by the proceeds of the 
sale of a portion of the projierty transferred; 
nnd claimed an account and re-conveyance. 
The defendants alleged that the transfer was 
intended to operate according to its terms.

as an absolute conveyance. The trial 
Judge found the facts in favour of the plain-
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tiff upon evidence which, beyond the transfer 
and the notes, was wholly parol:—Held, that 
the plaintiff was entitled to judgment de
claring the transfer though absolute in form 
to be a mere security, ami directing an ac
count and the reconveyance of the residue of 
the property. Illunt v. Marsh, 1 Terr. L. It. 
126.

Custom of commerce — Proof o/.] — 
Evidence may be given of the usage of com
merce not onlv when the terms of the con
tract are ambiguous, hut even when the in
tention of the parties is not clearly shewn 
according to the circumstances of the trnns-
a< h h Prior UM* on, 19 Que. s. c.
210.

Default of answer to interrogatories
Promissory note Prescription It ter 

ruption — Part payment. |—The default of 
the defendant to answer interrogatories sur 
toits '< articles is sufficient proof to establish 
part payments made by him upon a promis
sory note for more than $50, and therefore 
to prove the Interruption of prescription. 
Charrier V. St. Pierre, 1!) Que. S. C. 103.

Evidence to explain contract — Col
lateral security.]—The plaintiff sued on a 
promissory note, and tendered with his action 
a certificate of shares which he said the de
fendant had transferred to him as collateral 
security for the loan represented by the note. 
The defendant pleaded that the note was 
made in connection with a contract by which 
the defendant sold to the plaintiff eleven 
shares of Kensington I>and Company stock 
subject to the right of redemption within 
six months on certain conditions, and that 
the note was only collateral to the contract, 
and made at plaintiff’s request to enable him 
to obtain the money by discount. The note 
and contract were produced:—Held, that 
taking the note and contract together, and 
also seeing the admission in the declaration 
that the two documents were connected with 
the same transaction, parol evidence was 
admissible in explanation of the contract as 
between the parties thereto. Walker v. 
Brown, 1» Que. 8. C. 23.

Money lent — Action to recover — Non
commercial action — Oral evidence — In
admissibility.]—Although a loan made by a 
banker or a money-lender, in the ordinary 
course of his business, is always an act of 
commerce, whatever be its object and what
ever be the capacity of the borrower, a loan 
which he makes outside of the ordinary 
course of his business to a non-trader—for 
example, to a friend t" oblige him—is non
commercial, and, if it exceeds $50, oral evi
dence of it is not admissible. O'Brien v. 
Heirs of Daniel Church, 34 Que. 8. C. 16.

Notarial deed — Description of land — 
Discrepancy — Parol testimony.]—When in 
the description of an immovable in a notarial 
deed, there is a discrepancy between the area 
stated and the boundaries given, parol testi
mony is admissible to prove a mistake as to 
the latter. David v. Hains, 31 Que. 8. C. 
489.

Oral evidence — Admissibility—Proof of 
contract between trader and non-trader.] — 
A contract, as regards the proof of it, is civil,

commercial, or mixed, that is to say, civil for 
one of the contracting parties and commer
cial for the other. In regard to mixed con
tracts, in matters where the amount claimed 
exceeds $50, oral evidence is admissible 
against a trader, but not in hie favour. 
Therefore, an innkeeper will not be admitted 
to prove by witnesses a contract with n non
trader under which he claims a snin exceed
ing $50. Pellcrin v. I'inccnt, 33 Que. 8. C. 
51.

Oral evidence -Proof of a sum exceeding 
$ôtl Ini means of partial payments of less 
than $00—Presumption of payment—Imputa
tion of payment at the end of a term of a 
lease. | —Ural evidence is not admissible to 
prove the payment of a debt over $50 by 
means of partial payments <>f less than $50 
each. The imputation that the tenant made 
a payment at the end of the term of his lease 
raises an inference that he paid the former 
terms. Deslicres v. Dcslirres et al., 35 Que. 
s. r. 528.

Oral testimony — Contradicting deed— 
/’hading — Absolute deed — Security. —An 
allegation in a pleading that a deed, in form 
a deed of sale, is in reality a pledge, allows 
the opposite party to prove by oral evidence 
that the deed is of a dilterent nature, e.g., a 
certificate of deposit for the benefit of a firm. 
Whitney v. Joyce, 14 Que. K. B. 400.

Oral testimony - Contradicting deed— 
Redemption- Payment of sum named—Oral 
evidence to vary amount—Inadmissibility.] 
—The vendor <>r his representative, who. in 

the exercise of the right of redemption, pays 
to the purchaser the sum agreed upon, 
executes u deed of re-purchase in which such 
payment is stated, and by a subsequent docu
ment. although of the same date, protests 
against the amount of such payment, will not 
be allowed to prove by witnesses that there 
has been a mistake in the amount.—Accord
ingly, his action for recovery of part of the 
sum paid, supportai by that kind of evi
dence ouiv, will be dismissed. Saint-Onge V. 
Chopin, 28 Que. 8. C. 2U0.

Oral testimony — Interruption of pre
scription — Agreement — Indemnity.]—The 
interpretation of the short prescription of 
actions for damages resulting from torts or 
quasi-torts, cannot be proved by witnesses, 
any more than an agreement to pay an in
demnity exceeding $50. McLennan v. Mc
Kinnon, 28 Que. 8. C. 530.

Oral testimony Matter of public order 
—Consent to admission — Proof of.]—The 
exclusion of oral testimony, except in cases 
provided for by art. 1233, C. C., is a matter 
of public order. Therefore, where such 
testimony has been adduced in a case where 
the principal sum demanded exceeds $50, the 
Court cannot take it into consideration, even 
if the opposite party in interest does not 
oppose its being considered.—Upon the sup
position that such exclusion of oral evidence 
is not of public order, the renunciation of the 
party against whom the evidence is taken of 
the right to invoke art. 1233 van be inferred 
only from facts incompatible with the inten
tion of objecting and leaving no doubt as to 
the consent of the party. Uervais v. Mc
Carthy, 14 Que. K. B. 420.
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Oral testimony — \ (trying document — 
Improper admission at trial — l‘arty adduc
ing if complaining on appeal.]—Oral evidence 
of faite representations to contradict or 
change the terms of a writing validly 
eiecuted. is inadmissible, but the party who 
adduce* such evidence at the trial cannot be 
allowed to assert its nullity ii|M>n appeal. 
Brou nice \. Hyde. If. (Joe. K. B. 221.

Parol evidence as to deed absolute in 
form being in fact only a mortgage
Mother* v. Holme* (1855), <\ It. 2. A. <'. 
23"; tiretmehirld* V. Barnhart <1853), C. It. 
2. A. C. 91.

Principal and agent —Proof of agency 
—Mandate Oral evidence—Admissibility.]— 
The proof of the mandate in a commercial 
matt» r. where the sum demanded exceeds $50, 
may la* made by the oral testimony of wit
nesses. Therefore, a plaintiff suing to recover 
payment of an account rendered by him as a 
commission merchant, to which the defendant 
sets up the defence that the plaintiff was the 
purchaser of the merchandise, is entitled to 
prove by witnesses the contract of mandate 
by virtue of which he accepted delivery. 
Dcsrosiers V. Brown, 17 Que. K. B. 55.

Proof of contract — Oral testimony— 
Lot* of irritten proof by un foreteen event— 
Procedure- Writing alleged und not expressly 
denied Denial of the effect it may hare.] — 
A party who takes suit upon a private writ
ing is bound to tile it with the return of writ. 
It cannot be proved by oral testimony upon 
simple declaration of party that such writing 
is lost. To benefit by provisions of par. t$ 
of art. 1233 C. C. the party must prove, not 
only that such writing existed, but, in addi
tion, tlie unforeseen event which caused its
low. wiirii defendant, without denying 
existence of contract alleged by plaintiff, 
pleads that the action taken (in present case, 
a seizure in revendication) does not aris»- 
frora such contract, i; then becomes neces
sary to establish the contract in order that 
the Court may be in a position to decide upon 
issues as joined. It is u si-less for plaintiff 
to rely upon art. Ill f. 1\, inasmuch as the 
denial "f the right i » action as taken is * 
denial of contract as alleged by plaintiff. 
Mason d Risak Piano Go. v. Fourmer i lino), 
;t8 Que. 8. C. 242.

Proof of obligations and their ex
tinction — Private signatur» by mark — 
Denial under oath—Onus of proof—Parol 
testimony.]- - When n signature to a receipt, 
by affixing bis mark in the presence of a wit
ness, is denied under oath, as provided in 
Art. 2<)S I*., by the party alleged to have 
subscribed it, the “ onus " of proving the 
payment it refers to. is cast on the party who 
s'-ts it up. and, if the sum excee»!* fifty dol
lars, purol testimony, including that of the 
attesting witness to the receipt, is inadmis
sible for the purpose. Legate v. Barbe (11MMM, 
38 Que 8. C. 27.

Trust I—Among other claims in this ac
tion, the plaintiff asked to have it declared 
that the purchase made by the defendant of a 
lot of land was made to him as trustee and 
agent for the plaintiff, and that the plaintiff 
was entitled to the profits and an account. 
There was no writing evidencing the alleged 
trust.—Held, that the plaintiff was at

liberty to prove by parol evidence (if he 
could do so) the existence of the alleged 
trust. The authorities are conflicting. 
Bartlett v. Pickcrxgill, 1 Cox 15, 1 IM, n. 
515. 4 East 577, Heard v. Pilleg. !.. ):. j 
Ch. 548, .lames v. Smith, 118911 1 t’h. at

F. 387, and Hochefoucauld v. Boust.ud 
18971 1 Ch. IDO. discussed.—Held, hoxx 
that the evidence in this case failed to pn • 

the trust. Hull v. Allen, 22 C. !.. T. l.c 1 
O. W. R. 151. 782.

Work done Bequest.]—On a claim f«.r 
repairs done by the lesse.- at the request of 
the lessor, and Ismrd of men, exceeding s .u 
the request cannot be proved by parol . 
dence. Caron V. Baudet. (1 Que. I\ it. 2;;

11. Secondary Evidence.

Book* and documents —■ Objections 
Resemblance or identity of performance 
Copyright.] — Objection» to secondary i- 
dence of the contents of u written document 
must be distinctly stated when it is offered : 
and if not objected to it is received, and 
entitled to its proper weight, and the weight 
to be attached to it will depend upon tin- » ir- 
cumstanceH of each ease. Each programme 
of an entertainment La an original documi 1 
uot a mere copy. The rule excluding oral 
testimony of a witness of the contents of a 
written document which he had read was not 
applicable to the present case < an action f-*r 
infringement of a copyright by the perform
ance of an opera). What was sought to lie 

roved was not the cont«-nts of any book r 
ocument. but the resemblance or identity of 

two performances partly verbal, partly musi
cal, and partly made up of dramatic action, 
gesture, and facial expression. Sufficiency 
and admissibility of evidence of reseniblam" 
or identity of the performance or of copy with 
original discussed. Carte v. Dennis. 5 T. !.. 
It. 30.

Lost deed — Secondary evidence — Oral 
testimony — Presumptions.]—A party who 
relies upon a title deed which lie asserts to 
have existed, but which he cannot find, may 
«-stablisli the existence, the tenor, and the 
destruction <>f it as well by oral evidenc a 
by presumptions grave, precise, and sequen
tial. Bienvenu V. Lacaille, Que. 17 K. R. 
464.

Notice to produce — Object of.]—The 
only object of a notice to produce is to enable 
the party giving it to put in secondary evi
dence of the contents of a writing, if the 
original, being in the possession of the party 
to whom the notice is given, is not produc'd 
by him. If the party chooses to produce the 
original without notice, or if the party de
siring to put in the original gets possession 
of it and puts it in, it is no objection that a 
notice to produce was not given. Carte v. 
Dennis, 21 C. L. T. 207, 5 T. L. R. 30.

Proof in writing—Necessity for—Loss 
by unforeseen accident—Oral testimony.] 
Where the original of a notarial minute has 
disappear'd without the fault of the parties, 
by some inexplicable circumstance, the case 
comes within art. 1233, par. 0 C. which 
provides that proof may be made by testi-
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mon y “ in en sea in which the proof in writing 
has been lost by unforeseen accident." Filiu- 
trnult v. Feeny, 20 Que. S. C. 11.

Volnntary destruction of document ]
—A plaintiff who baa voluntarily destroyed 
an instrument under seal evidencing an agree
ment with the defendant cannot be allowed 
to prove orally the contents of such docu
ment. Voté v. Cantin, Q. It. 21 8. C. 4.'12.

Will — Evidence Act — It. 8. N. 8. 
(1900), ch. 168, secs. II and 17—Secon
dary evidence- Ejectment — Menue profits.] 
—Section 27 of the Evidence Act of Nova 
Scotia til. 8. N. 8. « 11*00). ch. 163). pro
vides that " A copy of a notarial Act or in
strument in writing made in Quebec before a 
notary public, filed, enrolled or enregistered 
by such notary and certified by a notary 
or proihonotary to he a true copy of the 
original, thereby certified to be in his posses
sion as such notary or prothonotary, shall be 
received in evidence in any Court in place of 
the original, and shall have the same force 
and effect as the original would have if pro
duced and proved."—And by the first two 
sub-sections of sec. 22. it is provided that :— 
"The probate of a will or a copy thereof 
certified under the hand of the registrar of 
probate or found to be a true copy of the 
original will, when such will has been re
corded. shall be received as evidence of the 
original will, but the Court may, upon due 
cause shewn upon affidavit, order the original 
will to be produced in evidence, or may direct 
such other proof of the original will as under 
the circumstances appears necessary or 
reasonable for testing the authenticity of the 
alleged original will, and its unaltered condi
tion and the correctness of the prepared copy. 
—2. This section shall apply to wills and the 
probate and copies of wills proved elsewhere 
than in this province, provided that the ori
ginal wills have been deposited and the pro
bate and copies granted in Courts having 
jurisdiction over the proof of wills and ad
ministration of intestate estates, or the 
custody of wills:”—Held, that a copy of a 
will executed before two notaries in the pro
vince of Quebec under the provisions of art. 
843 C. C., certified by one of said notaries 
to lie a true copy of the original in his pos
session, is admissible in evidence on the trial 
of an action of ejectment in Nova Scotia, as 
provided in sec. 27.—In an action of eject
ment the plaintiff cannot recover mesne 
profits which accrued while the title was in 

and th" defendant In 
possession by consent of the owner is 
not entitled to be paid for improvements or 
repaid disbursements made before the plain
tiff obtained title.—Appeal dismissed with 
costs. Musqrave v. Angle (1910), 30 C. L. 
T. «II, 43 8. C. R. 484.

12. Witnesses.

Action to perpetuate testimony -
Procedure—Order for examination of wit
nesses. Atlas Loan Co. V. Honsinger, 3 O. 
W. R. 817.

Admission of liability — Burden of 
Proof — Positive and negative evidence.] — 
Where in an action against the indorser of a 
promissory note, a defence of failure to pre

sent for payment and to give notice of dis
honour is admitted, but the plaintiff relies 
on an alleged admission of liability by the 
defendant, the burden of proof i< on the 
plaintiff : and the case is not one where 
the rule as to the adoption of the positive evi
dence of one witness against the negative evi
dence of another can be properly applied. 
Hart v. Taylor, 37 N. S. II. 155.

Alien — Form of oath.]—Upon a trial 
for murder, a Chinese witness, who was not a 
Christian, was interrogated ns to the form 
of oath most binding, and was sworn by “ the 
King's oath," or "chicken oath," a form 
detuned of greater solemnity than those ordin
arily administered, the "paper” and 
" saucer " oaths. Iter v. Ah Wooey, 9 B. C. 
R. 509.

Appeal—Question of fact — Conflicting 
evidence. Bent v. Mori ne, 3 E. L. It. 108.

Bornage Right of defendant to call wit
nesses—Absence of plea.]—In an action en 
bornage, a defendant, who has not filed a 
plea, has nevertheless a right to examine 
witnesses. Johnsons Co. v. Wilson, Q. It. 
24 8. C. 131.

Competency Religious belief.] A per
son offered as a witness, upon being ex
amined on the voir dire speed that he be
lieved in (iod but did not believe in a future 
state of rewards and punishments dependent 
upon his conduct while on earth, whereupon 
lie was rejected as incompetent -Held, that 
he was properly so rejected. Bell v. Bell, 34 
N. R. It. «15.

Conflicting evidence Duty of Court.] 
—When several witnesses equally intelligent 
and credible, who appear to give their testi
mony in good faith, do not agree upon the 
existence of the fact, the Court should adopt 
the version of the majority, rather than that 
of the minority.—2. As between witnesses 
equally honest, the Court ought rather to be
lieve those who would not be likely to be mis
taken than those who are likely to miscon
ceive the facts in question, tluay v. Village 
of Malbaic, 25 Que. 8. C. 263.

Conflicting testimony — Appeal from 
Master’s report—Forgery—Perjury -Prosecu
tion—Solicitor—I.aw Society Hall v. Berry, 
10 O. W. R. 954.

Conflicting testimony—Verdict. City 
of Montreal v. Enright, 3 E. L. It. 129.

Cross-examination on affidavit — In
terlocutory motion — Original document — 
Production hv witness. Wilson v. Rannie 
( Y.T.), 1 W. I* It. 397.

Cross-examination to credit — Con
tradiction -- Defamation.]—The defendant 
in an action of defamation, to which he 
pleaded privilege, after himself stating in the 
witness box that one II. had informed lmn 
that the plaintiff was keeping the strippings 
from his cows, and making but»er from them, 
contrary to his agreement with a cheese- 
making association, which was the alleged 
slander, called II. as a witness, and proved 
that II. had told him (the defendant) what 
he had stated. The plaintiff’s counsel then 
in cross-examination asked II. his grounds
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for making t! • statement. ami II. «aid that 
he had awn the plaintiff's wife taking the 
strippings, and that she had not mixed them 
with tin milk aeel to the factory ; that she 
told him that alie always t<n»k the *tripping* 
from the cows and lined them in the house. 
—The plaintiff proponed to call. In reply, n 
witneaa to contradict H. : Held, that this 
evidence, if sufficiently tendered, wa* pro
perly rejectsd. there being no plea of justi
fication and the defendant not seeking to go 
into the truth of the charge. It wa* not 
competent for the plaintiff to make the evi
dence relevant by himself a eking II.. in effect, 
whether the charge was true or nut. and then 
seeking to contradict him. The « roan-exam
ination of II. u|M*n this [adut was proper, 
hut only as a matter of credit, to rebut evi
dence brought out by himself upon a matter 
going only to credit, Prviton v. Thompion.
21 C. !.. T. 4IH.

Examination of plaintiff — Over ft)

wife—Motion to cross-examine plaintiff on 
affhlavit at Toronto, in*t«ad of at Woodstock, 
hi* county town Motion di*mi**ed—Costa in 
the enuae—Rule* 444, 4M, 41*2. Hull v. 
I//en (1910), 17 O. W. It. 487. 2 O. W. N. 

2ft i.

Examination of witness de bene ease
Hankint v. Stay, 2 O. W. It. 500.

Examination of witness de bene esse
—Important witne**—Necessity for examina
tion in open Court — Refusal of motion. 
Switzer v. Switzer, 11 O. W. It. 311.

Examination of witness de bene esse
—Hu le 63S. |—Summon* t<i examine a wit
ness de bene me. The witness lived at 
IN legraph Creek, in Cassiar district, but at 

th< time of the hearing of the summons he 
was in Victoria temporarily, and the applica
tion was for the pur|Ki*c of getting his ivi- 
dence before he went back to T-degraoh 
Creek:—Held, that Rule ."UlS wa* applic
able and order made a* a*k«*d. Hylmnl v. 
Canadian Development Co., 22 C. !.. T. 170, 
i# B. C. It. 32.

Finding based on positive evidence
—Appeal. | — In an action for injury to land 
by flooding the trial Judge found, with some 
doubt, that the water had lieen delivered by 
mean* of a «-ulvert construo***d by the l'efend- 
anta. in spite of a maa* of teatimony going to 
shew that this was inip»>R*ihle Held, flint 
the Court ( Supreme Court m bane) would 
not interfere with the Judge'* finding, there 
being positive evidence to sustain it, which 
lie had chosen to believe, and It «wild not lie 
said that he wa* clearly wrong. Milton v. 

of Surrey, 10 R. C. R. 200

Judge in Chambers ha* no power to 
order v«to voce examination of n witness 
de bene ease. Hodgton V. Haw ion i l SOU), 
1 I*. E. I. It. 281.

Motion—Cross-examination of officers of 
company on affidavit — Injunctio-i — Produc
tion of document* — Vndertaking to pro
duce — Question*—Relevancy—Sufficiency — 
Tn.de union—Details as to employer's buti
ne*».. (iurney Foundry Co. V. F.mmett. 2 O. 
W. R. 038. 050, 1038, 3 O. W. R. 382. 554.

Motion - Examination of witness o* 
pending motion—Ex parte motion Sub*n- 
luted service of proem—Statut of wit».*, 
to move to tet a*ide appointment and *uh- 
po no. I—Motion by a person, not a pan v t,. 
the suit who wa* aerved by plaintiff with n 
*uli|Hi>na and appointment for examination 
a* a witness upon a pending motion, to set 
aside the *iibp«vna and appointment. Sevrai 
grounds were taken in the notice of motion 
Those mainly relied on were : (1) that tie r 
i* no motion pi-nding before the Court, am! 
*o Rule 4M doe* not apply ; (2) that an 
order for sulwtituted aervn-e ha* already been 
made and a«*t«*d on, and the witness, on whom 
service wa* made, ha* di*«-laimed any kn-.v 
ledge of defendant's residence, and <:t• tl 
the Rules do not provide for or permit 
examination of witiie*aca upon an ex parti 
motion. It wa* argued that the witness I 
no statua to move yet. This point was ft 
by Steele V. Savory, 8 Time* L. R. U4, whir!, 
seem* to overrule the objection. I’ll*- 
stimtlal question was whether an ex parti 
motion is a motion before the Coin ' 
within the meaning of Rule 4M. The note*to 
this Rule in Ilolmested At Inanition's ,1ml 
Act. p. 1173, and the canes cited, seem to slew 
that an ex parte motion is a motion in sup
port of which evidence can be obtained - 
Held, plaintiff wa* right in trying to obtain 
such information a* would enable sm-li an 
order to be made as would prima fa 
defendant on the que*tiun of servie» When 
an order has been made, a* here, which was 
plainly abortive, it doe* not *eem reasonable 
to hold, in the absence of authority, that 
plaintiff’s whole remedy la exhausted. The 
motion dismissed. Dunlop, V. Dunlop, .*> 0. 
W. R. 258. 305, » O. L. R. 372.

Oral testimony — Party to rauec-Pro- 
miiMory notn - - Potietiion of.]—A party 
to a cause may be examined as a witness in 
order that he may be made to explain how 
he came into poswssion of certain promissory 
notes, and on what condition* they w r 
accepted. Sauvé V. Ckarleboit, 7 Que. I’. R. 
412.

Party as witness — Ditrrrditinij Re
putation Opinion- Dejection of evident* 
Setr trial, j—At the trial of an action for 
ivgligem-e in non-repair of a way, the plain
tiff testified in his own he half. For the 
defence a neighbour of the plaintiff's was 
called who swore that the plaintiffs gem-ra! 
reputation among his neighbours in the com 
munity wa* not got*] ; tin- witness would not 
believe the plaintiff on lus oath. He said 
knew the individual opinion* of the plain
tiff** neighbour* a* to hi* chara«-ter. and he 
wa* then asked by counsel for the plaintiff :
" Whose opinion do you know?” This was 
not allowed :—Held, that this evidem-e should 
not have lieen rejected : but, a*, even assum
ing the plaintiff'* testimony to he true, the 
action was properly dismissed by tin- trial 
Judge, there was no substantial wrong or 
iiiiHcarriage within Order 37. Rule tï. and 
there should not be a new trial. Metienger 
v. 7’oira of Hridgetoirn, 33 N. 8. R. 21*1.

I
Party as witness Itefuial to iarrimut

ate himielf —Municipal councillor Quo nor- 
ranto.)—The defendant was «-levied a mem
ber «»f the council of a village, the charter 
of which required that no one should occupy 
such office unies* he could read and write.
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The plaintiff proceeded against the defendant 
by </iio ic or ran to upon the ground that lie 
could neither read nor write. Being ex
amined by the plaintiff as a witness, the 
defendant refused to say whether he could 
read or write, and refused to read a paper 
presented to him .—Held, that lie was not 
bound to incriminate himself, and his re
fusal was proper. St. Arnaud V. Barrette, 4 
Que. V. It. 102.

Petition to correct deposition | A 
witness has the right to apply directly to 
the Court, by petition, to have his deposition 
corrected, when he states that it is not cor
rect. Sadon v. Itiihmond. Drummond, and 
Yamasku In». Co., 2 Que. 1’. It. 4110.

Right to contradict witness -Judge’s
l,rave—Réfutai u/.)—Where a witness, whe
ther a party to the action or not, is called 
by the plaintiff to prove a case, and his evi
dence disproves the case, the plaintiff may 
yet establish his case by other witnesses 
called, not to discredit the first, but to con
tradict him on facts material to the issue; 
and the right to contradict by other evidence 
exists, though the trial Judge may not grant 
his permission. Stanley I’iano ^Co.of /o- 
ronto v. Thompson, 21 C. L. T. 73, 32 O. K. 
341.

Trial Judge Appellate Court.]—When 
the credibility of a witness who has given his 
evidence before the trial Judge is questioned 
before an appellate Court, the Court should 
reverse the finding of the trial Judge as to 
the witness’s evidence only if the evidence 
itself furnishes very strong grounds for doing 
so, and if the mutter is in doubt the finding 
should be accepted. Lafiammc V. Fortier, 
27 Que. 8. C. IN.

EXAMINATION.

See Bankruptcy and Insolvency— Dibcov- 
KRY — Elec"HONS—EXECUTION— JUDG
MENT Debtor.

EXAMINATION IN ACTION.

Sec Discovery—-J u dûment Debtor.

EXAMINATION OF INSOLVENT.

See Bankruptcy and Insolvency — 
Statutes.

EXAMINATION OF JUDGMENT 
DEBTOR.

See Courts—Judomeni Debtor.

EXAMINATION OF PARTIES.

See Discovery—Elections.

EXCEPTION.

Sec Action Affidavit — Appeal— Bank
ruptcy and Insolvency Benefice 
d’Inventaibe — Company Costs— 
Courts 1 list o\. ri Eli < i ions - - 
Execution — Executors and Admin
istra roRS IIuhbanO \nh Wii i l\-
fant — Jt bisdktion—Parties — Par
tition Pleadino — Solicitor—Stay 
of Proceedings—Whit of Summons.

EXCHANGE OF GOODS

See Sale of Goods.

EXCHANGE OF LANDS

See Vendor and Purchaser—Fraudulent 
< ’onveyance—Contract.

EXCHEQUER COURT OF CANADA.

Admiralty Jurisdiction Action by 
»hip-builder» for price of ship—Counterclaim 
for money» expended in repair». —The plain
tiffs built a ship in Scotland for a company 
in Vancouver. B.C. Ou her way out cer
tain repairs were made, which cost £3.(138. 
The first instalment of the price of construc
tion not being paid, this action was com
menced in the Exchequer Court of Canada by 
seizure of the ship. The Vancouver com
pany counterclaimed for the sum mentioned, 
the expenditure whereof, as they alleged, was 
rendered necessary by the defective work and 
material in her construction and equipment : 
—Held, on motion, that the counterclaim 
must lie struck out. for it was not within 
the Admiralty jurisdiction of the Court. 
Hoir, McLaehlan. dc Co., Limited, V. The 
" Camosun," 12 B. C. R. 283. 4 W. L. R. 
113.

Appeal — Interlocutory order—Different 
motion on appeal — Hehearing. 1 — Where 
a motion made on appeal was a different one 
from that made to the Court below, and the 
matter was one in which relief could still 
he given in the Court below, the Court on 
appeal refused to entertain the motion, al
though in such cases the appeal is by way of 
rehearing. Hoir, McLaehlan *(r Co., Limited 
V I'll ion S. S. Co. of British Columbia. 20
C. U T. 770, 10 Ex. C. R. 333.

Ship- Appeal—Interlocutory order—Dif
ferent motion on appeal—He lira ring.] — 
Where u motion made on appeal was a dif
ferent one from that made to the Court be
low. and the matter was one in which relief 
could still be given in the Court below, the 
Court on appeal refused to entertain the 
motion, although in such cases the nup.-al 
is by way of rehearing. Hoir, McLaehlan if 
Co., Limited v. Union S. S. Co. of British 
Columbia, 20 C. L. T. 770.

See Admiralty — Appeal — Constitu
tional Law—Courts—Crown — Evidence

- railways and Bailway Companies — 
it even u e—811 ip—Time.
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EXECUTION.

1 Abwondino Dehtobs. 1747.
2. Kqvitabu: Execution, 1750.
3. Exemptions, 1753.
4. l uu Coers, 1703.
5- PRACTICE AM) PROCEDURE, 17«M.

0. Seizuius, 1777.
7. Sale Under, 1700.
8. Stay or Execution, 1800.
U. Time iou Ikhuinu, 1800.

1. A uni ondi.no Debtors.

Action for money demand — Jurisdic
tion üj < ourt — l'aune of wtion—Foreigners 
—Domine — Rules £01, £0£ — Tort-ion 
version of mom y abroad—Detention «n Mani
toba — l‘outrait — Motion to set aside order 
"< uttackmeni Servian of itatMMl of 
claim — .'substituted service — Personal ser
vite on foreigners in jurisdiction—Affidavits 
—Defendants out of jurisdiction—Temporary 
residence. |—l'pou un application by the de
fendants to act «Hide un order allowing sub
stituted service of the statement of claim and 
an ipplit atlon to w l aside an eider of at 
tachnient under which certain goods hud lieen 
seized by the sheriff :—Held, per Mathers, 
J., (1) that the facts did not bring the case 
within Rule 201 of the King’s 1 tench Act, 
It. 8. M. 1902 c. 40, or any of its sub-rules, 
so that it was not a case in which the state
ment of claim could be served out of the 
jurisdiction.— (2) It could not be said that 
the defendants had committed a tort in Mani
toba within the meaning of paragraph (e) 
of Rule 201. Anderson v. Nobels Explosive 
Vo., 12 O. L. It. 044. followed.—(3) A Court 
has no right to enforce a personal money 
claim against a person who is neither domi- 
etied nor resident within it* jurisdiction, un
less lie has appeared to the process or has 
expressly agreed to submit to the jurisdic
tion of such Court. Sirdar Gurdyal Singh 
v. Rajah of Fandkote, (18041 A C. <170. 
and Kmnnyel v. Symon, (HXWj l K. B. 302; 
and. therefore, apart from Rule 202 of the 
King's Bench Act, the possession by the de
fendants of property in Manitoba gave the 
Court no jurisdiction over the defendants in 
an action in personam.—(41 If evidence had 
been given that the defendants were pos
sessed of property in Manitoba to the value 
of $200. it would have been necessary to con
sider whether, under Rule 202, the statement 
of claim could be served out of the jurisdic
tion without previously obtaining leave to 
serve it: tiullivan v. Cantelon, 1<J Man. !.. R. 
044 ; and also whether the plaintiff's cause 
of action against the defendants was upon a 
contract within the meaning of that Rule.— 
(5) The writ of attachment should he set 
aside with costs as having been Issued with
out jurisdiction ; but, ns there was a possi

bility that the plaintiff might succeed in estât- 
lishing a claim to the specific chattels s.-izeu, 
an order should be made for the detention 
them by the sheriff until further order, .u 
condition that the plaintiff should alw.-n 
keep the cost of detaining, storing, ami r 
suring the goods paid in advance so „s 
protect the defendants against loss in va-, 
plaintiff should fail to establish his da in. 
with leave to either party to apply at mv 
time to vary or rescind the order.—(fl) That 
substituted service of the statement of chu 
should not Im> allowed in a case lik. t|„ 
present, when personal service out of the juris 
diction was not authorised Fry v. Moon. 
23 Q. R. I). 3!Xi, and Wilding v. /bon. 
1181111 1 (J. B. 100, followed.—Upon appeals 
from the orders of Mathers, ,). lit Id. >\ 
Howell, C.J.A., and Perdue, J.A., that the 
evidence shewed that the defendants w.n 
not, at the time of the commencement of 
the action, domiciled or ordinarily resident 
within Manitoba, and the case was, ther 
fore, not within paragraph (c> of Rule lj)l, 
and, not being within any of the other pan 
graphs of that Rule or Rule 202. the <V;r 
had no jurisdiction, and the appeals should 
be dismissed.—Per Richards and Phij.;,- 
JJ A., that the defendants being shewn to 
have acquired n domicile in Manitoba, or • 
have been ordinarily resident hen- up
within about a month before the commet....
ment of the action, and having described 
themselves as of Winnipeg only two weeks 
before, the onus was upon them to shew flint 
they had ceased to be so ordinarily resident, 
and had, at the time of the corameneemen' 
of the action, no intention of returning ; and 
that they had not satisfied that onus. The 
(’ourt being equally divided, the appeals were 
dismissed without costs. Emperor of Russia 
v. Proskouriakoff, 7 W. L. R. 7«MI, S W L 
R. 10, 401. IS Man. L. R. 50.

Affidavit—Cause of action - Breach of 
promise of nfarrlage — Jurisdiction - Un
liquidated damages — Order XIAT., Rule 2 
- Appraisement. McKay v. McDonald, 4" 
N. 8 R. 014.

Application to set aside attachment
■—Practice — Appcaroni e — Evidence.] — 
An application by the defendant to set a-ide 
an attachment against him. will be heard lie- 
fore- the defendant appears Fhe defendant 
came from the United Plates to Halifax. 
N.S., to work, in connection with certain 
gold mines, a valuable cyanide- plant owned 
by him, and In- carried on tills work for 
0 months in Halifax county, and then de
cided to remove the plant to another county 
in Nova Scotia in connection with another 
mine. Having made the necessary arrange
ments, he went to New York on the 11th 
December, to spend Christmas. There was 
no secrecy about his movements, and he left 
his horses and carriages and other property 
in Nova Scotia- There were no claims 
against him except the claim of the plaintiff, 
and a disputed claim : Held, that attachment 
proceedings ngainst him as an absent or ab
sconding debtor should be set aside.—Notes 
relating to other cases of alleged absent or 
absconding debtors. (Jrtchcll v. Stuyresant, 
40 N. S. R. 35»; see also Matthews v. Metro
politan Contrai tiny Co., ib. .'{«tin.; Ross V. 
Poston and Nova Siotia, Coal Co., ib. 3ti2n.
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Company — Service of writ. Halifax 
Hotel Co. v. Canadian Fire Engine Co., 2 
K. I» It 36.

Connty Courts Act. R. S. M. 1908 
c. 38. ss 200-206. 252. 253—t’on*lrw< 
lion of statutes—Meaning of word* " trader " 
and “ manufacturer " in «. 200.]—1. The 
provisions of ss. 200 to 200 of the County 
Courts Act. It S. M. 1902, c. 38, respecting 
the ratable distribution of the proceeds of 
the sale of the goods of a trader amongst all 
his execution creditors, do not repeal by im
plication the earlier legislation to be found 
in ss. 252 and 253 of the same Act. and do 
not apply to the case of the goods of an 
absconding debtor seized under a writ of at- 
tachment and afterwards sold under execu
tion. so that in the latter case, although the 
debtor may be a trader, no creditor can 
share in the proceeds of the sale of the goods 
who has not sued out an attachment within 
the time allowed.—2. A general statute does 
not repeal an earlier special enactment by 
mere implication. Bailey v. Vancouver, 25 
N C. It. t!2. followed : —Querre, whether a 
baker is a manufacturer within the meaning 
of s.-s. (c) of s. 200.—Semble, that a baker 
would not be deemed to be a trader within 
s. 200 to) merely because, as incidental to 
his baking business, he Itought and sold can
dles, cakes, and confectionery to a small ex
tent. Thomaa v. Hall. 0 I*. It. 172, followed. 
Hobin*on v. (iraham 3 W. L. It. 135, 10 
Man. L. R. 09.

Defendant about to leave province —
Infant to defraud Foreign defendant.] - 
The mere fact of a person domiciled in a 
foreign country leaving the limits of this 
country does not indicate of itself an inten
tion to d< fraud, even although he may own 
debts within this country. Attachment be
fore judgment quashed. Lemieux v. Le 
Cirque Sella d Dotent, 7 Que. V. R. 450.

Defendant ont of the country—Qooda 
claimed by u ifr and offered for tale by her.] 
—A right of conservatory attachment arises 
when the defendant Insolvent has left the 
country, and his wife has offered his goods 
for sale and claims a title thereupon. Le- 
febvre v. Picard. 7 Que. 1». It. 233.

Foreign company Agent “ carrying on 
butines*." | —The plaintiffs sued the defend
ants for an account incurred by P., who was 
engaged in negotiations for the sale of one 
of the defendants’ engines to the* city of H., 
and while so engaged incurred the account 
in question. P. left the province, leaving 
the account unpaid, and attachment proceed
ings were commenced against the defendants 
under the provisions of O. 47. r. (>:—In Id, 
that, ns the evidence shewed the agent to 
have been employed only for the one transac
tion, and no further or other business was 
contemplated, this did not constitute *• carry
ing on business" within the province within 
the meaning of the Order, and the writ and 
attachment, with the service thereof, must be 
set aside. Halifax Hotel Co. V. ('anadian 
Fire Engine Co., 2 10. L. It. 36, 277. 41 N. 
8. R. 97.

Proceeds of sale — Distribution — Cre
ditors entitled to share—County Courts Act, 
«s. 200-201 -Application to attachment pro

ceedings — 'Trader — County Court appeal 
—Final or interlocutory onb r. Itobinaon v.
Graham (Man », ;; \v L. R 135.

Residence abroad - Departure — In
tent to defraud — Company — Departure 
of employees.] — The departure, front the 
province of Quebec, of n person domiciled and 
resident in the Inited States, and who has 
contracted n debt in this province, does not, 
in the absence of evidence of special inten
tion to defraud, constitute a departure with 
intent to defraud.—The departure from the 
province of the actors and travelling manager 
of n theatrical organization, with the scenery, 
etc., of the company, cannot be said to be 
a departure of the company. Boulet v. Mit- 
tenthal Brothers [must nient Co., 8 Que. P.
R. 286.

2. Equitable Execution.

Action for »lodgments Act - - Lien on 
land - Eguitabh inti rest — Registration— 
Devolution of E'lati* I - f — Manitoba Trus
tee Ai t — Interest of In ir in lands of intes
tate — Realty or personalty — Parties to 
notion.]- 7... the owner of the lands in ques
tion, having died intestate, his widow. A., 
took out letters of administration of liis 
estate. It., the only child of Z. and A., sub
sequently married the defendant, and then 
died childless ami intestate. The plaintiff, 
having recovered judgment in the King’s 
Bench against the defendant, registered in 
the proper land titles office a certificate of the 
judgment, and then brought this action for a 
sale of the defendant’s interest in the lands 
to realize his judgment. A. had not disposed 
of the land in any way under her letters of 
administration, nor had letters of adminis
tration of the estate of B. been taken out :— 
Held, that the defendant had no interest in 
the land in question, which was bound by, or 
could be sold under, the registered judgment. 
—Held, also, that an administrator of the 
estate of the defendant's wife was a neces
sary party to any proceedings affecting her 
estate or the defendant’s interest in it. Re 
Shephard. 43 Ch. D. 131. followed.—Semble, 
even if the estate of the defendant’s wife had 
been represented in the action, it would have 
to be held that the defendant, while the land 
remained vested in the administrator, had no 
interest in it wlpeli would be bound by the 
judgment.—Section 3 of the Judgments Act, 
B. S. M. 19<>2 <\ 91. with the interpretation 
of the word “land” given in s.-s. (j> of 
s. 2. refers to a present existing Interest in 
land, and does not cover an interest which 
may come to a beneficiary as real estate, or 
may come to him as money, according to the 
actions of the administrator and the un
known exigencies of the administration. Mc
Dougall v. <1 a;inon. 3 W. L. R. 287, 4 W. L. 
R. 425, 16 Man. I,. R. 232.

Application for order for sale of land 
to satisfw judgment—Affidavits—Information 
and belief — Registration of certificate of 
judgment — Evidcme of — Transfer of land 
by judgment debtor — Time of incurring 
debt — Property of debtor.]—Upon nn appli
cation under Rules 742 and 743 for an order 
for the sale of lands registered in the name 
of S. B. to satisfy n judgment against C. 
E. It. :—Held, that it was not an interlocu-
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tory motion, and affidavits on information 
and belief could Dot be used . Rule .107.— 
ililbrrt v. Lmhan. It <*h. P. 286, followed.— 
Held. alw. that ii was necessary to shew that 
there was a duly registered certificate of the 
judgment ; and the only proper evidence of 
that was a certified copy of the document. 
Ma*»' g \. Warcmr 12 Man. I,. R. 48, fol
lowed Semble, that, exeu if the material 
upon the application were sulfieient. the ap
plicant would not he entitled to the order, 
for tli debt for which the judgment vas re
covered «n‘ incurred more than a year after 
the conveyance of the land by C. K. R. to 
S. R. ; ami the evidence did not shew that 
the land constituted the whole or even a 
substantial pan of the property of which 
<\ E. R. was po"c*sed at the time, Canada 
Fuppg Co. v. Hohb (16101, 14 XV. L. R. 366, 
20 Man I. It 33.

Declaratory judgment Foreign judg
ments — Appearance — Attornment to 
jurisdiction — Statute of Limitations — Ab- 
sence from province. Stmart v. <luibord,
2 O. XV. R. Iilh, .154, U O. L. R. 262.

Fi. fa. lands- /igwiiuble interest ii Zands 
—.I «signaient of — Priorities — Land Tit Ira 
Art — Lien — *• Instrument " — ** Lauda " 
—Filing trrit of execution in land titles 
office. ] — The plaintiffs, being the registered 
owners of a quarter section of land, on the 
24th December, 1603. agreed to sell it to the 
defendant (i. S. iu consideration of a price 
payable partly in cash and the balance in 
nine annual instalments, with interest, and 
agreed to transfer it to (*. S. or his approved 
assignee, upon payment iu full of the pur
chase-money and compliance by him with the 
further conditions set out in the agreement. 
On the 24th July. 1607. the defendant com
pany caused to be tiled in the land titles office 
» certified copy of a "fit of execution, tinned 
upon a judgment recovered by the company 
against <». 8.. directed to a sheriff, requiring 
him to levy the amount of the judgment out 
of the land' of (1. S. The writ was dated 
the 3rd July. 1907, and was still in force 
at the time of this action. On the 31st De
cern lier, 1608. G. 8., by an indenture in 
writing, transferred and assigned to the de- 
fendant r .1. s. all in- Interest in the land 
under the agreement for sale in considera
tion of $600:—Held, that the interest of 
tj. 8. in the lauds was purely an equitable 
one. By the writ of execution the sheriff is 
commanded to levy the amount of the execu
tion out of the “lands" of the debtor; and. 
having regard to the provisions of the Land 
Titles Act. especially s. 126, s.-s. (2i, (31 
and (41 ss. 132, 131$, and form V., "lands” 
does not include an equitable interest iu 
lauds and a writ of execution docs not bind 
the equitable interest of a purchaser under 
mi agreement of sale :—Held, also, that the 
execution does not give the execution credi
tor a lien on land realizable by equitable 
execution. Hoe: v. S pi 11er, 1 XX*. It. 366, 
followed.—Held, also, that the word " Instru
ment " in s.-s. 3 of s. 126 would not include 
the assignment by (i. S. to T. J. 8. of bis 
interest in the land the assignment was not 
h registrable document under the Act.—Held, 
therefore, that the execution of the defendant 
company was not binding upon the equitable 
interest which <1. 8. had in the land nt the 
time of the filing of a copy of the writ in the

land titles office. Ca,n. Far. Hie. Co. v. Sil- 
srr (16101, 14 XV. L. It 274. 3 8i.sk L U

Judgment debtors interest in land
—County Court judgment—Lien—Sal< un.hr 
registered ccrtiftnite—Ciinratlgtion of agi 
ment for sale—Consideration — C 
ments—Assignment — County Court» t, t 
Hrdrmption. |—The binding effect of t ! ,
gistrntion of a certificate of a (’ountv Court 
judgment against the lands of the jt'idu , , tr 
debtor, under s. 213 of the County Court' \
R. 8. M. 1602, c. 38, is not nearly so . 
sive as in the case of a registered judgment f 
the Court of King's Bench under the Judg
ments Act, R. 8. M. 1902, c. 61 ; and. » 
the only interest or estate of the jndgtnmt 
debtor in the land in question is under an 
agreement of purchase providing for pay nt 
by delivery of one-half of each year's crop and 
in no other way. the judgment creditor, Iu 
ing only a registered County Court judgment, 
does not acquire all the rights or position of 
an assignee of the benefits of the agreement, 
and is not necessarily entitled to notice of a 
cancellation of the agreement by the vendor, 
in pursuance of a stipulation contained there
in. or to insist on taking the place of -hr 
purchaser in nil respects ->r to red. 
vendor, nor is he entitled to an order for th<- 
sale of the land after such cancellation 
When the vendor in such a case declares •In- 
agreement forfeited and cancels the same hv 
notice under one of its terms, whether or imt 
the purchaser could get relief in equity against 
the forfeiture, the judgment creditor has no 
standing to claim such relief. Afctfrenar v. 
Wither«. 1.1 Man. L. It. 434, 1 \\ L It. 
421». 24 (’. L. T. 252.

Share in estate — Indebtedness to estate 
—Formation of company — Assignment of 
debtor's interest — Priority over creditors' 
claims. Z «ion Itank of Canada v. Brigham, 
2 O. XV. R (566

3. Exemptions.

Alimentary debt — Property otherv iv 
insaisissablet.| — Property the subject of a 
gift with a provision for insaisissabilité if 
exigible for an alimentary délit, patenaude 
V. Boissoneault, 10 Que. P. R. 258

Alimony — (lift by onerous title Aon- 
sei:obility. | — An alimentary allowance, cré
ât. d by an on. rous d<. d of gift,
Biron v. Biron ( 1610), lti R. L. n. s. 381$, 16
it. de J. 418.

Alimony Laeombe Lair, C. P. 11 fît I 
Held, an order for alimony is not subject to 
the provisions of the Ig.combe law. m i de
fendant’s salary may be attached therefor. 
Pésormrau v. Legault <(• peel: Polling Mill» 
Co. (1610», 11 Que. P. R. 328.

Amount exigible by the father nr l 
mother of a deceased person from the author 
of the offence or of the quasi-offence trhirh 
caused the death — Alimentary alloit'anccs 
granted by a Court — Exemption from «ci
gare. |—The amount which the party respon
sible for the death cf another is condemned 
to pay to the latter's surviving father and
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mother, by virtue of article lOfiff (*. f\, is an 
alimentary allowance granted by n Court, 
within the meaning of art. BOV (4) P..
and is exempt from seizure. Lagnnicre v. 
Desjardins <f Great Northern llw. Co. 
(1900 *. 37 Que. g. C. B13.

Attachment — Action fur tort — Crim
inal conversation—Rules 918-959 — Claim 
for damages—Hight to attaching order.] — 
In an action for #.*1.000 damages for enticing 
away the plaintiff's wife and for criminal 
conversation, the plaintiff obtained an order 
directing the attachment of certain property 
of the defendant. By the group of Rules 
governing attachment proceedings, Rules 813- 
858 of the King’s Bench Act, the process 
is not declared to be available in every case 
where money is demanded. By Rule N15 
property “ may lie attached for the payment of 
a debt or the satisfaction of a cans,» of ac
tion arising from legal liability and Rule 
817 requires an affidavit stating, inter alia, 
that the defendant is legally liable to the 
plaintiff in damages in the sum claimed in 
the action, “after making all proper and just 
set-offs, allowances, and discounts —Held, 
that the procedure, if applicable at all to an 
action of tort, was not applicable to an action 
such ns this, where the damages are not given 
merely by way of restitution, but may be of 
an exemplary or punitive nature ; and the 
attaching order was set aside. Hime v. Coul- 
tkard ( 19101. 15 W. L. R. 28*. 20 Man. I> 
It. 104.

Attachment after judgment — Con
testation — Agency — Attorney ad litem — 
Revocation — Disavowal—Exemption from 
seizure — Alimentary debt — Costs—Retro
active effect—C. r. 251. 599 (,ti. U>.| — 
The plaintiff in the original action has as 
much right as the defendant to contest the 
declaration of the garnishee.— The mandate of
:m attorney ed ht-m cannot be revoked by a 
simple denial of it on the part of the opposite 
party, and it is only by means in disavowal, 
taken by the party himself and in the man
ner provided In Arts. 251 and following of the 
Code of Procedure, that the law will recog
nize ns legal any such proceedings. —Im
movables, sums of money or objects given up
on the condition of their being exempt from 
seizure, as provided in par. 3 of Art. 509 
C. P., may. nevertheless, lie seized in satis
faction of an alimentary debt.—The costs and 
expenses attending a suit instituted by a 
universal usufructuary legatee but without 
calling into question either the possession, 
the enjoyment, the creation or the preserva
tion of such usufruct, which is alleged to be 
exempt from seizure, do not create an ali
mentary debt because they were not useful 
either for the material existence of the ob
ject given or bequeathed, or of that of the 
person who received the gift of legacy. A 
legatee, upon whom a seizure is effected for 
costs of the nature of those stated, has a right 
to obtain a discharge from the attachment 
by garnishment under the provisions of pars. 
3 and 4 of Art. 599 ('. P.—Qunre, do objects 
declared exempt from seizure by the donor 
become, at the donee’s death, liable thereto, 
with retroactive effect in such a way that all 
of the donee’s creditors acquire the right to 
seize them? Drainville v. Savoie d Rouleau 
(1910). Iff R. L.. n. s. 505.

C.C.L.—5ff

Attachment in revendication — De
posit—Delivery—Third party—O. ('. 1810.— 
A person who receives certain effects on de
posits has tin* right to retain them and to 
refuse to deliver them except upon the order 
of the depositor or of a Court. Prince Co. v. 
Rochon d Lamontagne, Iff R. I,., n. s. 233.

"Books of a professional man."]—
Plaintiffs recovered judgment against defend
ant and under their execution had seized cer
tain law books of defendant. These hooks 
had been sold by plaintiff to defendant : — 
Held, that there was an entire account, that 
the books specifically paid for were exempt 
tinder Alta. Exemption Ord. s. 2. s.-s. <», but 
the re^t were liable to be seized under s. 4. 
Canada Laic Hook Co. v. Fieldhouse ( 1909), 
12 W. L. It. 31Mt.

Butcher's horse—Art. 599, z\ /’. - Op- 
position ' A horse used by a butcher to 
deliver meat to his customers does not fall 
under the designation of “ tools, instruments,
or other effects,” In cl. 10 of Art. 598, O. P. 
An opposition to have the animal withdrawn 
from a seizure of goods under execution, on 
the ground that the execution debtor used it 
in the exercise of his trade, should lie dis
missed upon motion, under Art. «151, ('. P. 
Lceavajicr v. Hrunelle, 33 Que. S. V. 145, 9 
Que. P. R 206.

Clothing — Retention for value of re
pairs — Clothing supplied by husband to 
wife.] — A fur overcoat for a man of cer
tain age and of a certain social position is 
an ordinary garment necessary and indis
pensable during the winter season, and there
fore is exempt from seizure under Art. 589, 
C. P. C. 2. A right of retention claimed by 
one who lias repaired such an overcoat does 
not authorise a creditor to seize it under ex
ecution. 3. A husband being obliged to clothe 
his wife, necessary articles of personal cloth
ing given to a wife by her husband during 
marriage do not fall under the prohibition 
against gifts from husband to wife inter 
vivos, and such garments once given to the 
wife become her individual property, and 
therefore are not exigible for the debts of her 
husband. Robertson v. Honan, 24 Que. S. «'. 
510.

Contractor—Animals used in business■ - 
Several callings.]—A contractor who uses a 
horse in his business is not a carter, and 
cannot ns such oppose the seizure of the horse 
in execution. 2. A debtor who follows several 
callings cannot claim exemption from seizure 
of tools u<ed in his business, unless they are 
usisl in his principal calling. 3. The law 
docs not allow the privilege of protection from 
seizure of two horses or two oxen except to a 
farmer, the cultivation of whose farm is his 
principal occupation. McManamy v. Pelle
tier, 24 Que. 8. C. 127.

Cow — Party not a farmer — C. P. 599.] 
—Although the debtor was not a farmer, he 
had the right to claim that his cow, which had 
been seized, was exempt. Seminary, etc., v. 
Cabana (1910), 11 Que. P. R 315.

Damages awarded father for death 
of son. I -ill All of the debtor’s property 
is liable for the debtor’s debts, save in so far
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as it had been declared specially exempt from 
■eimre.— '2) A judgment allowing damage* 
to the father for the killing of hi* *on ia not 
In the nature of an alimentary allowance, and 
the amount of these damages van be seized, if 
they haw not been declared exempt from sei
zure—(ft i A question put to the jury a* to 
the said «in living the sole support of hia 
father ie irrelevant and cannot affect the 
character of the condemnation. Levant v. 
Jam?» dit Carrière, 11 Que. P. R. 13. Sub 
non:. James v. l.rroux and Vairon Portland 
Cernent # <».. 1*1 R. L. N. S. 20. (Reversing 
Davidson. J.» -A sum of money granted to 
the parent* for the loss of their child is of 
the nature of an alimentary allowance granted 
by the Court and falls within the provisions 
of the law which forbids the seizure of such 
an allowance Carrière v. Leroux. 11 Que. 
P. R. 138, 10 Qu.-, K. It. 248.

Effects need in profession — Opposi
tion. 1 The allegation that the effects seized 
are all relating to and need by oppoaant In 
his profession, and ns such are exempt from 
seizure. \< sufficient, and this opposition will 
not he dismissed as frivolous and vexatious 
on a motion to that effect. Thompson v. 
Buchan, 8 Que. P. R. 24(1.

Execution against lands of home
steader Transfer of homest 'ad to v'if- - 
lit» I inn! Title* Act Exemption» Ordin
ance i F. was the owner -if a quarter sec
tion of land, which was his homestead, he and 
hia family residing thereon. While it was 
his homestead, he transferred it to his wife, 
the plaintiff. At the time of the transfer, the 
defendants had an execution against the 
lands of F. on file in the land titles office, and 
th- Registrar put a memorandum on the 
certificate of title issued to the plaintiff that 
it was subject to the execution :—Held, hav
ing regard to the provisions of the I .and 
Titles Act and the Exemptions Ordinance, 
that the execution was not a lien upon the 
land ; that the plaintiff took the property free 
from any claim of the defendants under their 
execution ; and the Registrar was directed 
to remove the memorandum from her certifi
cate of title.—By s. 2 of the Exemption 
Ordinance a homestead of 160 acres is free 
from " seizure." By delivering a certified copy 
of the writ of /f. fa. to the registrar, the 
sheriff " seizes " all the lands of the judgment 
debtor, with the exceptions mentioned in the 
Exemption Ordinance; as be cannot seize the 
homestead, that land is not affected by the 
delivery, and the execution does not become 
a lien upon it.—Roc* V. Spiller, 1 W. L. R. 
.'tild. and I'nion Hank v. Jordan, 8 W. L. R. 
77. followed.—A debtor can do ns be likes 
with bis exempt property.—Purdy V. Colton, 
7 W. !.. R. 820. 823, followed.—Vp to the 
time of the transfer to the plaintiff, the 
land was exempt from seizure. There was 
no time prior to the transfer when the execu
tion could attach, and after the transfer the 
land ceased to be the debtor's property, so 
that the execution never did attach. Fred
erick» v. Aorth-West Thresher Co. (1010), 
15 W. I» R. Ü0, 3 Kask. L. R. 280.

FI. fa. gooda—Overdue chattel mortgage 
—Equity of redemption—Hona fide sale be
fore svi. interpleader.)—l'nder U. 8. O.
1807, c. 77, s. IV, ns amended by 02 V. c. 7, 
a. 8, and 3 Edw. VII.. c. 7. s. 18 (O.), a fi. 
fa. goods does not bind goods of the execution

debtor, which at the time of the delivery • f 
the writ to the sheriff are subject to an • w - 
due chattel mortgage, until actual seizure 
under the writ, mid a bona fide, purchaser 
from the execution debtor, before seizure, v, : 
acquire his interest in the property free fr ,, 
the execution. Allan v. Clave, 1Ô O. !.. i; 
470. lio. W. It. 238.

Fi. fa. goods — Seizure of books of pro
fessional man — Exemption — Judgmt n l in 
action for price of goods seized Executes 
Art, ss. T9, 36. ) Goods generally exempted 
from seizure under execution by virtue 
28, of the Execution Act, It. 8. M. 1SM>2. 
58, but withdrawn from such exempt : 
by s. 36 of the Act. when the pun-ha- 
price of them is the subject of the judgment 
proceeded upon, are subject to seizure al
though the judgment has been recovered only 
upon a hill of exchange for the price accepted 
by the judgment debtor, t'anada l.atc He -l 
Co. v. A. U., 7 W. L. It. 363, 17 Man. L. it 
345.

Fi. fa. goods - Seizure of lien notei 
Proceeds of exemptions sold by auction 
Ejusdcm generis Saskatchewan Hulc 35 
—Defendant hud sold his goods by auction 
taking therefor lien notes. The sheriff sei -ed 
these notes under plaintiff’s execution, while 
they were in the hands of the auctioneer 
Held, that the notes were liable to seizure 
under < juzdem gi n< r m rule. I n noti 
securities of n nature similar to a chattel 
mortgage under above rule. Jones V. Jesse,
10 W. !.. It. «27.

Goods given on condition of not be
ing seised A thing of the same kin-1 ac
quired by the proceeds of the insurance of th« 
things not to be seized destroyed by fire.J— 
A condition of inexigibility under wlm h h 
thing is given cannot lie extended to another 
thing, hence, a piano acquired with the pro
ceeds of the insurance of a similar instru
ment destroyed in a lire and which had been 
given on condition of exemption from seizure 
is exigible. Alexander Milling Co. v. Clou
tier ( 1908), 36 Que. 8. C. IS Hi.

Goods necessary in trade. ]—When n
horse, carriage, and harness are the only ones 
of their several kinds which the defendant, 
who is a carter, has for earning his livelihood, 
they will be exempt from attachment. Sutler 
v. Prévost, 7 Que. I*. R. 4(15.

Homestead — Abandonment — Onu* 
Interpleader -Jurisdiction of l.oeal Mashr 
Title to land —Summary disposition — Cote 
sent. 1—Land being seized by the sheriff 
under execution, the execution debtor claimed 
exemption for it ns his homestead. It ap
peared that in 1804 be made entry for the 
fund as his homestead, and lived on it fro 
years, until the spring of 1!M)7, when he 
obtained bis patent ; that in 1007 he removed 
to another farm, which he rented ; and that 
he and his family resided continuously on the 
rented farm from 1007 until March, 10**0, 
when, after learning that the land in ques
tion had been advertised for sale under execu
tion, he returned to it, and had since resided 
upon it. lie said that it had always been 
his real home, and that the reason he left U 
was that he had not the means to work it. 
In 1007, before leaving, he put in a crop, 
which he sold. In 1008 and 1808 no crop
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was put in :—Held, that the land was not 
the homestead of the debtor, within the nieun- 
tny the Exemption Ordinance : his absence 
therefrom was not of a merely temporary 
character ; the onus was upon him, and he 
had not satisfied it.—John Abell Engine and 
Maihine Works Co. V. Scott, 0 W. L. It. 272, 
and I urdg v. Colton, 1 Sask. !.. It. 2KS. 7 W. 
L. R. 820, followed :—Held, also, that a Local 
Master had jurisdiction, upon an interpleader 
application, to entertain and dispose of the 
question of the right of the debtor to the 
exemption claimed, although the title to land 
might come in question—the parties having 
consented to the summary disposition of the 
matter in Chambers. lie Hetherington 
(1910), 14 W. L. R. 620, 3 Sask. L. R. 232.

Homestead — Conveyance of homestead 
by husband to wife—Action to set aside—13 
Eliz. c. 5—-Consideration. Meunier v. Ouray, 
(N. W. T.). 2 W. L. It. 231.

" Homestead " -Exemption Ordinance, ». 
2 (9)—.1 bsenee of actual occupation—Inten
tion to occupy—Registration of execution in 
land tit leu office— Presumption of regularity 
of leisure—Notice of motion—Dice non — 
l.eave of Judge—Practice. ]—To render land 
exempt as a “ homestead,” under s. 2 (0) 
of the Exemption Ordinance, from seizure 
under the execution, there must i>" actual 
occupation of it by the debtor and actual 
residence by him thereon, and there must 
be. on the land, a dwelling-house in which 
the debtor lives. It is of no avail that he 
has always considered the land his home, and 
that it has always been his Intention to make 
his permanent residence thereon.—John Abell 
Engine Co. v. Scott, ti W. L. It. 272, and 
Purdy v. Coulton, 7 W. L. It. 820, followed. 
—A motion by way of appeal from an order 
was made upon notice returnable upon a dies 
non, by leave of a Judge:—Held, valid.—- 
The sheriff made :\ seizure of the defendant's 
land under the plaintiff's execution. It did 
not appear, upon an interpleader summons 
obtained by the sheriff (a claim of exemption 
having been made by the defendant), that 
the execution had been registered in the land 
titles office: Held, that the seizure must 
be presumed to have been regularly made 
until the contrary vas shewn ; if the defend
ant desired to impeach the validity of the 
seizure, regular on its face, be must produce 
the evidence to establish the invalidity. Im
perial Elevator Co. v. Shere ( 11)10), 14 W. 
L It 32, 3 Sask. L. U. 1U7.

Homestead — Judgments Act.] — The 
plaintiff claimed a right to have two village 
lots owned by the defendant sold to satisfy 
a judgment of which he had registered a cer
tificate. The defendant occupied as his dwel
ling the upper floor of a two-storey building 
on one of the lots, the ground floor having 
been built for use as a store. There was a 
stairway inside the building connecting the 
two floors, also a stairway from the outside 
to the dwelling. The two lots were occupied 
as one property and some use was made of 
the vacant store for storage of articles used 
In connection with the dwelling. The Judge 
at the trial found that the value of the pro
perty was $3,000, and that there was a mort
gage upon it for an amount exceeding $2,000; 
—Held, that the defendant was bona fide 
using the whole premises as his residence and 
that, under s. 12 of the Judgments Act, R.

S. M., c. 80, the property as a whole was free 
from sale under the judgment. Codville v. 
Pearce, 21 C. L. T. 318. 440. 13 Man. L. R. 
408.

Homestead — Sale of — Mortgage taken 
in part payment — Receiving order.]—The 
Exemptions Ordinance. O. (). 1898, c. 27, s. 
2, s.-s. 9, declares the following real property 
of an execution debtor and his family free 
from seizure by virtue of all writs of execu
tion, namely : (9) “The homestead, pro
vided the same is * ‘ more than one hundred 
and sixty acres : e it be more the sur
plus may b- sob. cl to any lien or in
cumbrance them, . —Held, that mortgage 
moneys, forming part of the proceeds of the 
sale of i lie di-.'i ndatit's homestead, do not 
come within this provision. This provision 
exempts the homestead only so long as it re
mains a homestead, and where the debtor has 
voluntarily disposed of it. the language of 
the Ordinance is not wide enough to extend 
the exemption to the proceeds, unless they are 
re-invested in other exempt property before 
a creditor has acquired a charge or lien upon 
them. Receiving order, as equitable execu
tion, discharged. Massey-II arris Co. v. 
Schram, 5 Terr. L. It. 338.

Homestead — IVwr — Notice.]—Held, 
that the execution debtor was entitled, as an 
exemption under the Homestead Act. to $000 
out of $1,000 realised by the sheriff on the 
sale of n steamship, the only exigible person
alty of the debtor. Yye v. McNeill, 3 B. C. 
It. 4, approved :—Semble, that notice of a 
claim of exemption is necessary, i'orkshire 
(luarantcc und Securities Corporation v. 
Cooper, 23 C. L. T. 302: 10 B. C. It. 05.

Homestead exemption - Conveyance 
of homestead lotion to set nude /.? Elis, 
c. 5—Praudulent transfer.]—Held, Scott, J., 
dissentiente, that a transfer of a homestead 
exempt from seizure under execution was not, 
by reason of the exemption, a fraudulent 
transfer of property under the statute 13
Eliz. c. 6. Semble, the right t<. claim the
benefit of an exemption is not confined to the 
execution debtor, but extends at least to 
members of bis family. Meunier v. Doray, 
0 Terr. L. R. 194, 2 W. L. R. 231.

Homestead exemption - Proceeds of 
sale under mortgage—Practice—Originating 
summons.]—An execution against lands does 
not bind the homestead of the execution 
debtor, and mortgagees of tin- laud subse
quent to the executions are entitled to sell it 
free from the executions.—Such a mortgagee 
may invoke the provisions of the Exemption 
Ordinance for the purpose of securing bis 
priority.—The sale of a homestead under a 
mortgage is a compulsory sale, and conse
quently the proceeds after payment of the 
mortgages are exempt from seizure under 
execution to the same extent as the land.— 
The rights of the parties appearing to he in
terested in the land may he determined upon 
an originating summons for sale under a 
mortgage. Hoes v. Spiller, 0 Terr. L. R. 225, 
1 W. L. R. 866, 2 W. L. It. 280.

Homestead exemption — Residence of 
execution debtor — Advertisement of sale 
under execution — Suspension of publication 
of newspaper—Substantial compliance with 
Rule Sô'i Instituting proceedings to confirm
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sale - Intituling S teem ring affidavit of execu
tion of tranujrr. |—A quarter section of land, 
shhouiih all ihv Inn.I n«n»*d hv nn execution 
debtor. in n<»t In- 'homestead" within para- 
graph !» of < 22 of the Kxemp'ioti* < trdinane»*. 
where In* ha* n-.t orcupifil it for nine yea re, 
and appear* to have no anirnw* rrvertendL— 
Where the advertisement of n sale under an 
execution had I wen published in a weekly 
I*i>ert and had appeared in every lanue of the 
pa|H>r jiublished during two months, hut there 
had been no Issue in two weeks of the period: 
—livid, that it not appearing that tin- «tale 
of the property had he»-n affect»*»! in any way, 
there had been a sufficient eonipliam - with 
th«- provision* of Rule 3»V| of the Judicature 
Ordinance.- Proceeding* to confirm a sale 
of land* under n writ of execution are pro
ceeding* under the I .anil Till*** Act. 1894. not 
in the cause in which the writ Issued : but 
that the proceedings lire intitule«| in the cause, 
and not " In the matter of the l,and Title* 
Act," i* neverthelesa no objection to them.— 
An affidavit of execution of a tranafer upon 
a sab* under a writ of execution, sworn be
fore the clerk of the Court, is bad, but leave 

li. ■ It reswear It pending an ap 
plication to confirm the sale. .lohn Abell 
Engine and Machine Work» Co. V. Scott, 6 
W. L. R. 272, 0 Terr. L. It. 302.

Homestead exemption—Night of mort
gagee to claim — Effect of execution* - Priori
ties.]—The plaintiff applied for foreclosure or 
■ole of a quarter-section of land against which 
a numb» i of - x« « utions were régi I 
pi loritj to the mortgage in qui stion. The 
plaintiff contended that the land in question 
was, when the mortgage was given, the home
stead. and still the homestead, of the debtor, 
and that the execution* in question did not 
charge the laud. The creditors, in addition 
to denying that the land was a homestead, 
also contended that only the debtor could 
avail himself of the exemption :—Held, that 
the execution in question never charged the 
land if it was a homestead, and that the mort
gagee was in as good a position as the mort
gagor. and could not invoke the provisions of 
the Kxemption Ordinance to procure priority 
for his mortgage, Itakir v. tiillum. 1 Sank. 
L. K. 496, » W. L. It. 436.

Homestead exemption - Sale of home
stead unil< r mortgage Sight* of prior execu
tion creditor*.] -'Htree quarters of a section 
of land were sold under a mortgage, and. after 
satisfying the mortgagee’s claim, the balance 
was paid into Court. The title was subject, 
in addition to the first and second mort
gage', to a number of executions and third 
and fourth mortgages. The mortgagor claimed 
one of the quarters sold as his homestead, and

Is ol thi ssle of such home
stead were not available for the punaise of 
satisfying the executions, and the subsequent 
mortgagees contended that, as sueh moneys 
were not available for the purpose of satisfy
ing the executions, they should In* applied in 
payment of their respective mortgages:
Held, that, as the executions bound only the 
portions of the land not exempt, subject to 
incumbrances thereon, and it apiiearing that 
the amount realised for the initiions not so 
exempt was not sufficient to satisfy the prior 
incumbrances, the money in Court must be 
held to be the proceeds of the homestead, 
and not available for the purposes of satisfy
ing the executions.—That the fact that the

mortgagor would not benefit by the

U tient mortgagees would secure the \> 
sum, did not cause such fund to ! 
character of an exemption. Inasmuch
execution debtor had a right to ttmr 
otherwise dispose of his exemption so I 
he did not convert it Into property 
would not be exempt.—Judgment in pu 
Caller. 5 W. I. R. 43!». li Terr ! I! ; 
reversed. Purdy v. Colton. 1 Sn-k !
288, 7 W. L. It 820.

Horse and cart — Trade or busim ■
The exemption from seizure of a hors. i,.| 
vehicle can be invoked only by a cart. r , r 
one w bo uses the horse and i • I 
living, and not by a carpenter, who i< 
times a contractor and sometimes a for 
at the wmie time hiring out his hors, 
vehicle. St. I amhert I.umber Co. V. I.ain'.
10 Que. P. R. 260.

Horse of a carter— Opposition adn •/- 
distraire, C. P. 69H, par. 8, />. 65/. | 
opposition to the seizure of a horse by t:. 
defendant on the ground " that he w the 
agent of a company dealing in gas lixtur 
that he installs the same and that the said 
horse is necessary to him to carry on Ills 
business." will lie dismissed, the Opposant 
being neither a carter nor a n»a« Immn 
Rousseau V. Xadeau (1009), 10 Q. P. R. 3T.I.

Immovables exempt therefrom
Clause prohibiting seizure — Judicial I v 
pothers arising from registration of )«./-;• 
ments—Action to erase.]—Clause proliil. * 
ing seizure in a deed of gift of an immovable 
properly, although it cannot prevent sale .if 
immovable, yet it is an obstacle to such t- 
perty lieing charged with a judicial hypothec 
resulting from registration t with required 
notice) of judgment rendons! against <l<m 
lienee, by an action directed against creditor 
who registered such judgment, donee ny 
have h visit bee erased. Cf. Germain v. A’,

hii. 87 '.'ue. S. i ' is:i ; i ati 
(1SHMI), 88 Que. S. C. 103.

Indian — Section* UU to 10! of Indian 
Act — Property exigible under exrcuti 'i 
against Indian - Attaching Indian’s uiiik 
money. |—The primary debtor, who was . n 
Indian, n member of tlie St. Regis band 
Indians, sent bis milk out of his reserve to 
the factory of the garnishees. The garnish»- - 
were to manufacture the milk into cheese, sell 
the cheese, and after deducting charges ? 
manufacture and sal»*, wen* to account to t 
Indian for the value of the milk. Primary 
creditor ls*iied garnishing summons, nttm »• 
ing this milk money, (iarnishees paid t - 
money into Court, and primary debt, r i ide 
application for payment out to him, ■ ■'.•liming 
that the money was not exigible under exe. u 
tion :—Held, that the milk money in qu«‘sti"ii 
was not personal property outside the resetv 
liable to taxation, and therefore was not 
exigible under the Indian Act, m. 102. Action 
dismissed : money to In- paid over t" primary 
debtor. S'imkeritz V. Thompson »'1V10). lb 
U. W. It. 803.

Instruments used in trade Hoarding-
house keeper—Furniture—Art. 5.''S ( 10), < ■ 
P. — Construction. J The word " m^u r„
< trade), used in el. 10 of art. 598, (. * 
must not be taken in too literal a sense, it
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applies to all manual work done with the 
object of making a living. Therefore, the 
«.fleets which garnish the table and dining
room of a boarding-house keeper are instru
ments used in the exercise of her métier, and 
ns such are exempt from seizure under execu
tion. Boil y v. (Juillut, V Que. 1‘. It. 330.

Notice of sale — New proceeding*. ) — 
Where goods of the plaintiff were seized under 
execution, and she filed an opposition alleging 
that the notices of sale and the advertise
ments of the seizure were irregular, and that 
certain of the goods seized were exempt, tlm 
execution creditors were granted un order 
declaring the opposition maintained, and 
allowing him to proceed to sell the goods 
seized other than those claimed as exempt, 
upon giving new and regular notices of sale. 
Jean v. De Marchi, 2 Que. P. U. 442.

Notice to quit — Costs.]—When an exe
cution debtor declares he has no goods and 
the execution creditor does not contest this 
statement, the execution debtor has an abso
lute right to u replevin by the execution 
creditor ; this replevin is equivalent to a pre
emption against execution ; the execution 
creditor must pay the costs of the motion to 
protect it from the execution debtor. Henri 
v. Bemucage tlOOU), 10 Que. V. U. 40V.

Opposition — Horne used in business.] 
The exemption from seizure under execution 
of a horse and harness, etc., can be invoked 
only by a carter or one who uses the horse 
to gain a living, and not by a butcher who 
keeps horses and uses them in his Jrade. 
Lecaveiier v. Brunclle, 8 Que. V. It. 245.

Procedure —- Execution of judgments — 
Objects exempt from seizure — Alimentery 
allowance grafted by the Courts — Damages 
allowed a father for the death of his son, his 
only support, and given by a Court of Jus- 
toe m a> lion for damages.]—An indemnity 
granted to a father for the death of his son 
whom he alleges had been his only support, 
and allowed by a Court in a suit for damages 
taken by the father against the party respon
sible for his son's death, partakes of the na
ture of " alimentary allowances granted by a 
Court.” under the provisions of Art. 50V, C. 
I1., and are, therefore, exempt from seizure. 
Carrière v. Leroux (1JMH)), IV Que. K. I*». 
24!». 11 Que. I». II. 188.

Property of Indians on reserve —
Resistance—Contempt of Court.]—By virtue 
of the Indian Act, 40 V. c. 43 (I).». and its 
amendments, the property and effects of In
dians upon their lleserve are exempt from 
seizure under execution. The word *' pro
perty.” used alone in a statutory provision, 
Includes both movables and immovables with- 
out distinction. A rule nisi to commit for 
contempt the defendant, an Indian, who 
resisted the seizure of his goods, without com
mitting an assault upon the bailiff, was quash
ed Brassières v. Bastien, 17 Que. 8. (*. 181).

Property subject to restraint on 
alienation — Gift — Insaisissabilité.] — 
Property which is the subject of a gift upon 
condition that the donee shall not alienate 
it is not exigible under execution or other pro- 
ci'Mi against the donee. Roberts V. Bergcvin, 
lti Que. K. B. 104.

Public officer—Salary — Garnishee pro- 
eess served on provincial treasurer—Exemp
tion from seizure—Privileges of deputy-regis
trar.]—The salary of the deputy-registrar 
for the registration divisions of the counties 
of Ilochelaga and Jacques cannot be garnish
ed. Hi* is as lucky in this respect ns the 
registrar, (larand v. Maneotel, il K. L. It. 
180.

Registration of attachment in mines 
office sufficient — Seizure by sheriff not 
essential —I'm' ist'-n-d equitable interest not 
an answer—Diligence a condition of setting 
aside proceedings. Bank of Montreaf v. Wal
lace, 1 K. L. It. 228.

Sale of land by sheriff — Homestead
exemption — Exemptions Ordinances — 
Dominion Lands Act—Land taken up by 
execution debtor and rented to stranger — 
Advertisement of sale — Publication — 
Sufficiency—Rule 3» 14—Compliance with — 
Application to confirm sale—Intituling of 
proceedings—Land Titles Act—Transfer — 
Affidavit of subscribing witness taken by un
authorized person—Permission to reswear. 
.1 bell Engine <(• Machine Works Co. v. Scott 
(N.W.T.I, »? W. L. It. 272.

Seizure of crops grown on land 
transferred by execution debtor —
Labour awl means of t rafts fern—Ownership 
of traps—Interpleader.]—The sheriff seized 
crops grown on property of the claimant, son 
of the defendant. Part of the property was 
the defendant’s homestead transferred to the 
claimant, and part was the property of the 
defendant's wife, leased by him orally to the 
claimant, under authority from the wife. 
The claimant purchased the seed grain, hired 
and paid for the help, and paid for twine and 
harvesting. The defendant did a small 
amount of work on the farm :—Held, that 
the question of bona fides of the transfer
.......... father to son did not materially affect
the ownership of the crops; that on the evi
dence the claimant was entitled to the crops.

- Kilbride v. Cameron, 17 <\ P. 373. followed. 
Massey-Harris Co. v. .1/oore, <» Terr. L. R- 
75. 1 W. L It. 215.

Tools and implements — Selection — 
Right of creditor to make.]—'The privilege 
granted the debtor by Art. 5VS. C. (’. P . para
graph 10. of selecting and withdrawing from 
Seizure " tools and implements and other chat
tels ordinarily used in his profession, art. or 
trade, to the value of $200.” only exists while 
the debtor is carrying on his profession, art, 
or trade. When he has ceased to do so, his 
right to make a selection is at an end. and, 
therefore, his creditor can have no right, un
der Art. 1031. C. <*-. to make such selection. 
In any case the right of the creditor, under 
the Inst mentioned article, is merely to bring 
hack certain effects to the patrimony of the 
debtor, for the benefit of his creditors gener
ally. and cannot be exercised for the exclu
sive benefit of the creditor seeking to avail 
himself of the provisions of the article. 
Stephens v. Tobock, 26 Que. S. C. 41.

Tools of trade—Costs of opposition.]— 
A workman who demands the withdrawal 
from a seizure of his necessary tools, cannot 
claim costs against the execution creditor, 
because the bailiff making the seizure cannot
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make the distinction between tools which the 
debtor may claim a* exempt and his other 
tools (’wnaini/Atrm v. (Juilbault, tt Que. P. 
R. 73.

Unregistered transfer before at
tachment. rh»h v. Baltimore-Hot a Scotia 
MtntnV ro„ 1 E. L. R 235

4. Fob Costs.

Amount of debt — Addition of costs of 
form' r u nr* | Th< costa Incurred upon h 
writ of execution against the movable pro
perty of the debtor ami upon a seizure by 
garnishment may be added to the costs of 
suit for the purpose of justifying the issuing 
of a writ against immovable property. La
mothe v. Higney. IV Que. 8. C. 21)1.

Conservatory attachment Hotel pro
perty—Claim for tommission on sale.] —. A 
person claiming a commission on the sale of 
an hotel has no lien on the hotel property, 
or the purchase price of It ; and a conserva
tory attachment baaed upon such a claim will 
be discharged. Benoit V. Brouillet. V Que. P. 
R. 352.

Declaration — Clerical error—Costs. ]— 
It is not a ground for declaring a saisie- 
revendication irregular that the plaintiff haa 
not conformed to Arts. 909, 948, C. 1\, when 
the irregularity has been rectified, and was 
the result of a clerical error; but the costa 
upon an exception thereto should be borne by 
the plaintiff. Hud v. Langlois, 3 Que. P. It. 
132.

FI. fa. good»—Seizure under, by sheriff, 
after assignment by execution debtor for 
benefit of creditors and notice to sheriff -- 
Executions Act. s. 11 — Assignments Act, 
». 8—Right to seize for costs of action and 
execution. Thordarson v. Jones, 9 W. L. It. 
233.

Judge's order — Direction for set-off— 
Service of allocatur — Issue of execution — 
Production of order.] Where a Judge*! order 
requires the defendant to pay Interlocutory 
costs to the plaintiffs, and the Judge makes 
an oral direction that costs previously 
awarded to the defendant should he set off 
pro tanto, the deduction should bn made be
fore execution Issues on the Judge's order.

I '
taxation of the costs awarded by an order, 
where the party to pay has been represented 
upon the taxation and haa notice of the 
amount payable. When the execution is issued 
upon a Judge's order, the order itself or an 
office copy should he produced to the officer 
Issuing it ; a mere copy is not sufficient, un
less such officer Is the one who lias official 
vuatoiy of the hook In which the order is en
tered. People's Building and Loan Assn. V. 
Stanley. 22 <*. L. T. 410, 4 O !.. It 044. 
1 O W. R 390. 409, 572, 592. 2 O. W. It. 
122.

Judgment for debt and costs Pay
ment of debt—Execution good for costs — 
Release — Seizure — Opposition — Pay
ment.]—A debtor ordered by a judgment to 
pay a autn for debt and costs who sends by

post to his creditor a cheque for the amount 
of the debt. Is not freed from the costs ,\ 
■eliure under exe< utlon of the debtor*» . 
four days later, in the name of the creditor, 
is valid for the amount of the costs t, . 
gram from the creditor reading, 11 Have in
structed solicitor to withdraw," is not a 
lease of the costs, nor an engagement by ii i, 
to pay them. Therefore, an opposition by t.u 
judgment debtor to the seizure, on the grm I 
of payment, should be dismissed. < ana,la 
Wood Specialty Co. v. Henry, 33 Qu-\ S i

Motion for leave to appeal Court
of I /-/" of iligh Court. I An appl 
a Judge of the Court of Appeal for I : 
appeal from an order of a Divisional t' mrt 
having been dismissed with costs, the same 
were taxed and a certificate thereof issinl, 
which, with the order of dismissal, win fib-.! 
in the High Court, and a fi. fa. to levy -in- 
amount of such costs placed in the sh.’-rifFV 
hands for execution:—Held, that the order 
directing payment of costa was properly made 
under 88. 77 anil 119 of the O. J. Act; and 
that execution was properly Issued out of ’ 
High Court, under Rule 3. by analogy to the 
procedure under Rule 818. People's Building 
and Loan .4»*or«<ifion V. Stanley. 22 C. L. T. 
300, 371, 4 O. !.. R. 247. 377. 1 O W R. 
309, 409. 572. 592, 2 O. W. R. 122.

Pending appeal to Privy Connell
Security.]—In a case in which, by special 
leave, an appeal has been allowed to the Ju
dicial Committee of the Privy Council, exe
cution may issue, pending such appeal, for 
the costs Incurred in the Courts appealed 
from, without, for that purpose, sending the 
record hack to the Court of first instance, 
when no security for the costa incurred in 
the Courts below has been, given with the 
appeal to the Judicial Committee. Consoli
dated Car Heating Co. v. Came, 5 Que. I* 
R. 48.

Seizure by bailiff — Appointment of 
guardia.n — Cost of caretaking — Applica
tion by bailiff.]—When a bailiff, after the 
seizure of certain animals, has appointed a 
guardian to take care of them. In* cannot 
afterwards apply for moneys necessary for 
the safekeeping of these animals; he has no 
interest to justify this application. f"r his 
responsibility censed when he appointed the 
guardian at the defendant's suggestion and 
without objection by the plaintiff. Boulanger 
V. Martin» au. 9 Que P. R. 405.

Seizure for coats already paid -Bonn
do miiiokt Liability for dot 

seizure in execution made under a judge ."it. 
In good faith and without malice, in order 
to levy costs, which, unknown to the credi
tor, had been paid to his deceased solicitor, 
does not make him liable for the damages 
which may result from it to the debtor. 
Piliatrault v. Village of Coteau Landing. 35 
Que. 8. C. 206.

6. Practice and Procedure.

Affidavit — Necessary statements.]—To 
obtain a saisie-eonsirva.toirr it is sufficient 
to allege in the affidavit simply one of the



1765 EXECUTION 1766

causer giv*n in Art. 9B.r>, ('. P., and it is not 
necessary to make any nllcgation of fraud or 
concealment, as in the case of an arrest, 
which cannot be likened to n *ai*i<-conserva
toire. Houchard v. Plamondon, 10 Que. S. 
C. 483.

Affidavit — Person to wake.]—An affi
davit leading the issue of a conservatory at
tachment ought to be subscribed by one of 
the persons authorised to subscribe such an 
affidavit in case of an attachment before 
judgment. Marchand v. (ilubrnsky, 7 Que. 
P. R 04.

Affidavit for writ — Wife of plaintiff. 1 
—A writ of attachment had been issued up
on the tiling, with the lint, of an affidavit of 
the wife (communeI of the plaintiff. Upon 
motion of the defendant to set aside the 
attachment, upon the ground that a wife in 
such position cannot testify on behalf of her 
husband :—Held, that the affidavit required 
to obtain the issue of a writ of attachment 
is not evidence in tin- action, and may be 
made bv such wife. Roberge, v. Roberge, 3 
Que. P. R. 408.

Attachment — Insufficient affidavit — 
Waiver — Appearance — Rond.]—An appli
cation to set aside an attachment. The 
affidavit simply alleged "that the said de
fendant company are absent or absconding 
from the province of Nova Scotia:"—Held. 
that it should have contained statements 
bringing the defendants within Order 47, 
Rule 1 or Rule 6.—1The defendants appeared 
to the action, and gave a bond to relieve 
the property under Order 4tf. Rule 20.— 
Held, that that Rule would apply if the case 
had been brought within Order 47. Rule (’». 
—There was no waiver by appearing and 
putting in this bond. A party must not, 
after an irregularity committed by his op
ponent, take a step or do anything which 
will lead his opponent to suppose that no 
advantage will be taken of the irregularity, 
and to proceed to incur expense on that sup
position. The bond was given under the 
pressure of the plaintiff's irregular process, 
and riving a bond is provided for by the Rule 
in all cases. To require a person to remain 
in prison until an order to hold to bail is 
set aside for irregularity is not the practice, 
and where property Is seized the rule should 
he the same. The person has no feasible 
alternative, owing to the plaintiff's action. 
Matthews v. Metropolitan Contracting Co., 
20 C. L. T. 354.

Attachment — Motion to set aside—Ab
sente from province —- Costs. 1—The defend
ant had gone to work as a servant In the 
State of Maine, leaving his family in Nova 
Scotia. A writ of attachment was issued 
against him as an absent or absconding 
debtor. Upon a motion to set it aside, he 
swore that he had “before been employed 
in the same business and in the same place," 
but he did not say when or how long, or that 
to go there at a certain season and return at 
another was his well-known and regular 
Course of business. Not long before leaving 
he hail given a note to the plaintiffs and gone 
away without making any provision for it, 
and never communicated with the plaintiffs 
about it down to the time of the attachment: 
—Held, that the motion should be dismissed,

but, us an appearance had been entered, 
costs should abide the event. Shafner v. 
Hailey, 20 ('. L. T. 430.

Attachment after judgment — De
fault taken by the defendant—C. C. P. là), 
67s, 079.1—The defendant is one of the 
parlies to an attachment after judgment 
which i« really a writ of summons ; ns a 
consequence, if the writ is not returned, the 
defendant has :i right to take n default 
against the plaintiff. Ouimet v. Fleury <£ 
Dominion Park Co., 11 Que. I*. II. 81.

Attachment before judgment — Affi
davit Requirements.] A writ of attach
ment before judgment will be quashed if the 
affi lav it does not disclose, i 11 that the in
debtedness is personal, <2t that the acts 
complained of were committed with the in
tent to defraud the defendant's creditors in 
general nnd the plaintiff in particular, (3) 
thnt :t demand of assignment was served up
on the defendant, or that he refused to make 
such assignment- even if the affidavit suffi
ciently discloses the fact thnt the defendant 
is a trader. Gagnon v. Pentirost Lumber 
Co., 10 Que. P. It. 20.

Attachment before Judgment — Dam-
apt s irhieh are not liquidated—Mention on 
the hai k of the u rit of the security given— 
Sufficiency of the all'gâtions of the ait ion — 
C. C. P. 904. 939.1—When an attachment 
before judgment is issued with the permis
sion of a Judge for non-liquidated damages, 
the amount of the security is fixed by law, 
nnd it is not necessary to mention it on the 
back of the writ.—The following allegations 
of an affidavit for the issue of a writ of 
attachment before judgment : — "I am 
credibly informed hv n person worthy of 
belief nnd I really believe that the defendant 
is on the point of disposing of his property 
which he has sold to me and is transferring 
his lease of the house in which he is, to 
another person who has offered him u higher 
rental, the whole to my prejudice, and with 
the object of relieving himself of his obliga
tions with respect to me." " I am credibly 
informed by a person worthy of belief and 
I really believe, because of what the de
fendant has himself said, that he has the 
intention, after selling his effects and goods 
and after transferring his rights in his lease, 
to leave the province, and I will be deprived 
of my recourse against him for the reasons 
above stated "—are insufficient, and an at
tachment before judgment based on such 
allegations will be quashed on motion. Pa- 
quin v. Chalifoux, 11 Que. P. It. 121).

Attachment before judgment —; Sep
aration as to bed and board — Claim of 
wife under marriage contract — Support— 
('. /’. 93.11—A debt payable to his wife by 
a husband only at his death, is eventual, 
future and uncertain and cannot form the 
basis of the affidavit required by Art. 1)33 
C. P. to obtain the issue of n writ of attach
ment before judgment.—The right of the 
wife, plaintiff in an action in separation, to 
recover for lier support creates but a probable 
claim which is subject to future and uncer
tain conditions, and accordingly does not 
authorise her to cause the issue <>f the at
tachment before judgment until her claim has 
been judicially settled and liquidated. Gra
ham v. Ireland, 11 Que. P. R. 185.
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Attachment in revendication - Per- 
inhabit artu lt* — l alue — Jim judicata,— 

( till; C. P <ü$4;l—A judgment, in 
an attachment in revendication, ordering the 
defendant to return the things revend ini ted 
or pay their value is ret judicata ns to such 
value in n subsequent action taken to recover 
the difference between such sum and the 
price rmlised from the sale of the articles 
which were of a perishable nature. Ship v. 
(lurbcrg. iti It. L. u. s. 22T>.

Attachment proceedings - Temporary
obtenu — invalidity —- Impi achim nt col
lât* rally intercut in etiatc — inti rest in 
mortgage — Receiver — pguitable execu
tion — Priorities.|—The wife of the de
fendant l.y her will bequeathed to him one- 
half of her interest in the «‘state of her 
father to which she would be entitled on 
the death of h«-r mother, <’. A., who was 
tin executrix of the will of the father. Sub
sequently the wife of the defendant died. A 
mining company executed in favour of B. 
a mortgage to secure repayment of money 
advanced to the company, ot which money 
the defendant personally advanced a con
siderable portion. The defendant, at u later 
date, being in financial difficulties, left the 
province suddenly, and proceedings against 
him were taken by several claimants, ns an 
absent or absconding debtor, under O. 4*». 
and C. A. and B. were summoned as agents. 
The plaintiff subsequently recovered judg
ment against the defendant, and obtained 
the appointment of a receiver by way of 
equitable execution:—Held, that as the de
fendant's absence was temiiorary and without 
intent to avoid legal process, he was not au 
absent or absconding debt r ; (2) that the 
attachment proceedings were unjustifiable in 
law. and their validity could be Impeached 
eollntiTnlly : (3I tint tin- interest of the 
defendant in the estate of his wife's father 
ami in the B. mortgage was not the subject 

ent, -'i ll Interests not being In
cluded in any of the terms " goods,” •• cred
its.'' or " choses in action " : ( 4 ) that the 
plaintiff was ■ ntith-d to priority over the 
attaching creditors in respect to the interests 
in question. Hart Cunningham, -141 N. S. 
It 229.

Attachment proceedings against
company —Appointment oj receiver by for
eign Court — Property retted in receiver. 1 
—The defendant company were incorporated 
in New Jersey, and never carried on busi
ness in Nova Seotia by ihi-inst-lves or any 
agent proceedings wi re taken by the plain
tiffs at Halifax under (>. 4(1 against the 
... n ■ ii o' ..i abwending debtors 
to recover for pood* supplied in Halifax. 
The day before these proi-i-edings were com
menced. an order was made by the Chancery 
Court of New Jersey against the defendant 
company in n suit brought in that Court 
against the company, which order appointed 
receivers of tin* defendant company with full 
power to lake possession of all the property 
of the company :—Held, that by the proceed
ings in the Court of New Jersey all the 
property of the company had In-come vested 
in the receivers, and could not thereafter be 
nttncheil as the property of the company. 
Head-note :n Prater v. Morrow. 2 Thomson 
2.12. corrected. PU'k/ord v. Atlantic Trans- 
portation Co.. 40 N. H. It 237

Conservatory attachment — Affidavit 
—tlroundt of belief. |—An affidavit to sup. 
port a conservatory seizure which does not 
state the grounds of belief of the depon-n' 
is insufficient and cannot be supplemented 
by reference to the declaration. Iiubin»',n 
Qore, V Que. V. It. 344.

Conservatory attachment does not I.
against insurance money in favour of a )i, 
holder for work clone on property des'r 
by lire, Isaac v. Tafler ,t Guardian \ v 
Vo. (1910). 11 Que. 1». It. 359.

Conservatory attachment Might* in
or to tpeciflc movable property — Itan-or 
loot. |—A plaintiff who claims a right in. •• 
to, specific movable property (v.g., as . - f 
several lawful heirs of the owner deceased t. 
may ci ise it to be attached by conservatory 
procesi- He is not bouml to disclose in bi- 
affidavit special or extraordinary oircun 
stances, involving danger of loss. Hoffmu
v. Haynet (1910), 37 Que. 8. C. 433.

Court took time to consider wbnt 
course ought to he adopted towards an ab
sent defendant who had property und< r a 
tachment of sheriff. Cockealey v. Illckky 
(1817*. Wakeham's Nfld. Ca. 25.

Creditor collocated on moneys levied
—Insolvency — Sub-opposition — Sub- 
collocation. I—Held, in review, affirming tIn
disposition of the judgment in 23 Que. S 
C. 45. hut modifying the considérant.- that 
art. 824 of the Code of Procedure bieh 
authorises a creditor of a person who is • n 
titled to be collocated or who Is collocated, 
upon moneys levied, to til" a ■ ib 
does not confer any privilege on sueh credi
tor. If the person primarily entitled t > l> 
collocated is Insolvent, the amount of the 
bollocation must be distributed among his 
creditors, according to law. The 
a writ of attachment, attaching such mom y- 
in the hands of the sheriff does imt give 
the suli-opposant any special right th-1. t.. 
Art. 1981 (’. C Marion v. Brien dit Ihs- 
rochers, 23 Que. 8. C. 52.

Disbursements — Scale of — Opposition 
—Costs—Scale of. |—When a writ of • \- t- 
tion is issued from the Superior Court, the 
disbursements must lie according t" t lie 
amount for which the writ is issued, hut if 
the amount is less than $100, then it is the 
tariff of the fourth class of the Superior 
Court which must he applied; hut wh«-n the 
execution of such writ is opposed by way "f 
opposition à fin d'annuler, alleging payment, 
which is sustained with costs, the fees of the 
attorney follow the amount claimed by the 
writ. Morinrille v. liaril, 20 Que. 8. C.

Distribution — Motion — Fees of pro- 
thonotary.]—A motion demanding the dis
tribution of the moneys made upon execu
tion among a number of creditors Indicated 
in the notice of motion will be dismissed : 
th. reeult >-f the motion would i" to deprive 
the profhonotary of his fees. Evan* v. Cha- 
put. 4 Que. p. R. 199.

Ex parte order of revivor — Failure 
to srn'e orih rs on plaintiff — Practice.] — 
An ex parte order of revivor was obtained 
substituting executrix for deceased defend-
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suit, who had a judgment against the plain
tiff and an ex parte order was obtained on 
mime day allowing execution to issue. Neither 
order was served on the plaintiff or his 
solicitor. On application to set aside the 
execution plaintiff stated that the judgment 
was satisfied but offered no corroborative 
proof:—Held, that notwithstanding any 
irregularity in service the execution should 
remain in force. Stone v. (loldstein, 9 W. 
L. It. 3155. Appeal from above dismissed, 
the Court being equally divided- Ibid. 11 W. 
1* R 551.

Expiry — Renewal — I.imitations Act.] 
—An execution against an existing interest 
in lauds ceases to be a lien thereon in ten 
years from the time of its delivery to the 
sheriff", even though it has been duly renewed 
from time to time and kepi in force con
tinuously nml sale proceedings cannot be 
taken under it after that time. Neil v. Al
mond. 29 O. It. tl3, approved. Re Woodall, 
24 <\ L. T. 350, H O. L. It. 288. 4 f, W. K. 
131.

Expiry — Renewal—Time—Amendment 
of Ordinance — Registration bp sheriff — 
Seizure of lands. |—The Judicature Ordin
ance (No. tl of 1893), s. 327, enacted: 
*' Every writ of execution shall bear date the 
day of its issue, and shall remain in force 
for one year from its date (and no longer, 
if unexecuted, unless renewed I, but such writ 
may, at any time In-fore its expiration, and 
so on from time to time during the continu
ance of the renewed writ, be renewed by the 
party issuing it for one year from the date 
of such renewal," etc. This section was 
amended by Ordinance No. 5 of 1894, s. 12 
(which came into effect 7th September, 
1894», by substituting "two years" for 
"one year" in both instances:—Held, that 
th« amendment could not be construed as 
reviving or enabling an execution to be re
vived which had expired before the amend
ment was passed, nor as continuing in force 
for two years an execution which bail been 
renewed only for one year. The registration 
by the sheriff of a writ of execution against 
lands in the Land Titles Office under s. 94 
of the Territories Real Property Act, as 
amended by s. 1ti of 51 V c. 20, cannot be 
construed ns a seizure, and is not sufficient to 
continue the execution in force without re
newal. An execution issued on the 20th Oc
tober. 1893, was renewed on the 20th Octo
ber, 181»4.- Held, that the renewal was made 
in time, and the execution continued in force. 
McDonald V. Dunlop (No. 2), 2 Terr. L. It. 
23K

FI. fa. lands — Sale by sheriff—Action 
to set aside—1‘urchaxc by execution creditor 
—Agreement for re-sale — Irregularities — 
Inadequacy of price — Sheriff — Negligence 
—Remedy. |—A firm of solicitors, defendants 
in this action, recovered judgment against the 
plaintiff for $97, and placed in the hands of 
the sheriff a fi. fa* lands, under which the 
plaintiff's life estate in land said to be worth 
$3,500 was sold, subject to certain charges, 
for $70, to one of the solicitors who had 
previously made an arrangement with their 
co-defendant wife of the plaintiff, to allow 
her the benefit of the purchase. In an action 
to set aside the sale or to declare the de
fendants trustees for the plaintiff:—Held,

that the execution creditor had the right to 
purchase, and was not affected by any irregu
larities or omissions on the sheriff's part: 
nor could a sale under process of law be 
successfully attacked for mere inadequacy of 
price, unless, perhaps, it was so grave and 
extreme ns to compel a conclusion of fraud 
<»r malversation.—Where the conveyance has 
been executed by the sheriff, the fact that 
the purchaser lias entered into a binding 
agreement to sell at an advance to another, 
does not afford ground for invalidating the 
deed.—Semble, that the sheriff (since de
ceased) might haw been guilty of negligence 
in disposing of the property: and. if there 
were evidence to suppon an action against 
his estate or his sureties, such an action 
would not be barred by this action. Alc- 
Xichol v. McPherson, 15 O. L. K. 393, 10 
O W. R. 844

Guardian of goods seised—Removal
of goods—Obligation to return. |—Where the 
person appointed guardian of goods seized 
under execution removes them, he must, if the 
seizure is annulled, bring them back to the 
domicil of the execution debtor. Adams v. 
Mulligan, 20 Que. 8. C. 203, 4 Que. P. R. 
UO.

Guardian of property seised — Dis
charge — Lapse of time — Destruction of 
property —A judicial guardian is not
discharged from his guardianship by the ex
piration of a year from the day of the seizure, 
and a rule will issue against him to make 
him produce the goods intrusted to him if he 
does not prove that they have been destroyed 
without fault on hi* part. Millar v. Gilles
pie, 5 Que. P. R 376.

How may it be contested? — C. P. e.
| — It is by an opposition to annul and 

not by petition to quash that defendant 
should seek t" have an execution set aside. 
Frank v. Paillard, 11 Que. P. It. 221.

Interest in oil leases - Seizure by 
sheriff as gonds — Constric tion of leases — 
Interest in lands — Profit à prendre.] — 
Interests in oil leases are interests in lands, 
and as such are not seiznble as goods under 
execution, but must be sold ns interests in 
lands. McIntosh v. I.eckic, 13 O. L. It. 54. 
followed. Can. Railway Accident Co. v. 
W illiams (1910). 16 O. W. R 574, 21 O. L. 
R. 472. 1 O W. N. 991.

Irregularity — Judgment — Amendment 
—PrvcTpe — Signature — Motion—Waiver. 
Garbonncau v. Letourneau. (Y.T.), 1 W. L. 
R. 273, 2 W. L. It. 113. 493.

Issue of writ — Irregularity — Weivcr. Î 
—Any irregularity in the issue of a writ of 
8a,isic-ronscrvatoire was waived by the de
fendant having before moving to quash the 
writ, made a motion to fix the amount of hail 
by tiie giving of which the property attached 
might lie relieved from seizure under the writ. 
IIdanger v. (lodbout, 3 Que. P. It. 107.

Judgment tor part of snm claimed—
Appeal to increase amount.]—A plaintiff who 
has obtained judgment for less than the 
amount demanded, and appeals from that 
judgment to have the amount increased, can
not, in the meantime, obtain an execution in
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satisfaction of the judgment no rendered 
àitgruroH v. Yon, 5 Que. I*. R. 60.

Motioa by defendant to set aside writ 
of attachment before app< aranec—Saskatehe- 
wan Rules K7, j/7. |—Defendant (". sought 
to set aside a writ of attachment against 
personal property under above Rule 417 :— 
Held, that writ of attachment not a step in 
the cause, and that defendant could move be
fore he entered an appearance to the sum
mons Sawyer-Massey Co. v. ('arter, U W. 
L R. «75.

Motion for » new statement of claim
—Arrangement tut wren the plaintiff and the 

i third party deposits 
a certain *um in Court, stating he deposits 
that sum in accordance with an arrangement 
made between the plaintiff and himself njid 
plaintiff doea not deny that arrangement, he 
can not force the thin! party to make a new

on the statement made by the third party. 
McSally v. Harcourt ( 1009), 10 Que. I*. It.
434.

Motion for release — Solicitor moling 
I / hi» < lients

Eu tension of time for service of statement of 
t I'H m Defendant moved to have sherifl 
give up possession of all goods, etc., in his 
possession. Time for service of statement of 
claim had been extended for six month". As 
defendant's solicitor refused to disclose their 

accept service ft r them, mo
tion refused; notice to extend time for ser
vice of statement of claim to be given defend
ant’s solicitor. Kmprror of Itussia v. Pros- 
kouriakoff, 10 W !.. R. 1. See 18 Man. I*
It 143. » W. I* R. 207. 42 S. C. It 226.

Motion to issue execution ] - Where 
the enforcement of a lien of a judgment 
creditor against unsold lands involves ques
tions of value and deductions by reason of 
partial releases, it must lie made the subject 
of an action, and, where the proper parties 
are not before the Court, it cannot be accom
plished on motion for leave to-issue execu
tion He /tank of Liverpool, Il E. L. R. 321 ; 
43 N. S. R. 206

Negotiable instruments — Debts sc
cured by notes not attachable.] — Payment 
into Court by garnishee upon mere notice 
of the attachment without a Judge’» order 
directing him to do so is not a bar to an 
action brought against him by his creditor : 
and money secured by bills of exchange or 
promissory notes is not attachable under at
taching clauses of Common l,aw procedure 
Act. 1873. Donkin V. UrEadym (1882). 2 
P. E. I It. 4M.

Opposition to seisure — Dismissal -
Execution of judgment of Court of Review— 
Time for. 1—A motion for the dismissal of 
an opposition cannot be made before the 
original thereof i" returned. 2. An opposi
tion which raises the question whether a 
judgment of the Court of Review, In a sum
mary matter, can be executed within eight 
days from the rendering therof. is not frivo
lous. and will not be dismissed on motion. 
Kavanagh v. Quins, 5 Que. P. It. 160.

Opposition to seizure — Insaisissahilitt 
—Investment of moneys bequeathed—Di 11 nr,i- 
tion — Registration.]—A declaration of in
vestment, stating that a purchase of property 
has been made with moneys bequeath, tô 
the purchaser on condition of insaixi**<ililit,, 
may he set up in opposition to a seizure 
such property by a creditor of the pun In-, r 
although the declaration was not reiri- .n-ij 
until after the creditor's claim had nceru-.! 
Raird V. Morpliy, 23 Que. S. C. 4!>7.

Opposition to seizure — Sreurii./
7*im< for hypothecary (teditor /.
An hypothecary creditor, whose claim 
been registered before the registration of 
lease of the immovable hypothecated, in: v
quire from the tenant, wno hi. an 
tion to a seizure by such creditor, a skin ■ iht 
the immovable may be sold subject : hi« 
lease, security that the Immovable will 
sold for a price sufficient to assure him th- 
amount which is due to him (art. TL*
P. C. I. 2. He may require such security n* 
soon as the opposition is filed and without 
admitting the ground of the opposition, lb- 
sauiniers v. Peyette, 12 Que. K. It. 415.

Order of Court upon a party who win
alleged to have suffered a considerable tin.*' 
to elapse without taking the prosecution f 
an appeal to shew cause why execution should 
ti"t issue upon judgment given against him. 
Evans y. Congdon (1823). Wakchnm's NlW. 
Ca. 426.

Partial release of lands under ezr- 
eution. ] — Where judgment debtor in his 
lifetime and bis personal representatives after 
his death alienate portions of land fourni by 
a judgment, and the judgment creditor re
leased a portion of the land sold, from any 
claim under the judgment, the full amount 
of the judgment cannot be enforced against 
owners of the unsold portions of 
who are only liable to he culled upon to pay 
pro rata according to the value of lands rv 
leased. Re Rank of Liverpool ( 190b1, 43
N. 8. R. 205 ; 0 E. L. R. 321.

Possession of goods affected by bail
or's privilege DiipuHng their 
tions—Ijack of proof of fraud—Convrrxiin 
of the seizure into garnishee.] A l-nilor 
who causes goods to he seized in bis hands 
affected by his privilege ns bailor mid run- 
teats their declaration <»f " non indel 
for the reason that after their acquM'i' u 
by sale from the execution creditor the Inthr 
was insolvent to his knowledge, is not per
mitted after the failure of bis attempt t" 
establish this fraud, to claim that the i/ure 
having been attempted within the w. • h In* 
had possession of the goods was equivalent 
to n garnishee after which an order may I»' 
issued enjoining T. S. to re-delivvr them or 
to pay the value thereof, especially when m 
exercising this resource the plaintiff noted 
as n personal creditor without relying <m the 
pledge or the privilege he had ns to the 
effectn. Rastien v. Richardson, 35 Que. 8. 
C. 481

Priorities - Chattel mortgage ."'-edi
tor*' Relief Ordinance. ]—Executions miniivu 
goods placed in the hands of a sheriff s|1’h 
sequently to the making of a chattel mort
gage by the execution debtor, on the good*
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seized, attach only on the equity of redemp
tion. and :ire not entitled under the Credi
tors’ Relief Ordinance. to share with execu
tions placed In the hands of the she riff prior 
to the giving of the mortgage. Roach v. 
Md.a< hlan 1U A. It. I'.Mt, and lircitkovpt v. 
Mart, 20 A. R. «80, followed. Jloward v. 
High River Trading Vo., 4 Terr. L. It. 109.

Provisional execution of a judgment
—Hy whom can it he orderedf—V. c. /’. 
59i, 596, 597.1—The provisional execution 
of a judgment, which does not order it, when 
an inscription in review or appeal has been 
taken, cannot he pronounced by the Court 
which delivered the Judgment, inasmuch ns 
the case has passed beyond its jurisdiction. 
Latour V. (juevremont, 11 Que. I*. It. 120.

Provisional execution of a judgment
will he ordered, even during the long vaca
tion. and notwithstanding an inscription in 
review, if the judgment is based upon a 
promissory note and defendant has not 
pleaded to the action. C. C. V. 594. 597. 
tin.uthicr v. Strachan, 11 Que. I*. R. 51.

Reduction of amount of judgment
—Return ]—A seizure made under a writ is
sued in execution of n judgment obtained cx 
parte for $500 damages ceased to be valid 
and binding na soon ns this judgment is re
formed upon opposition to judgment by a 
second judgment maintaining the opposition : 
and the defendant-opposant is only bound un
der the seizure to the sum to which the 
judgment is reduced, in this case, $50. Such 
a seizure having become effete cannot be con
tinued upon the same writ f<>r the latter sum: 
and the defendant may dispose of the immov
able so seized notwithstanding the seizure 
after the judgment maintaining the opposi
tion. 2. A writ of execution which has been 
returned by the sheriff to the Court upon 
service of certificate of the filing of an oppo
sition to the judgment cannot be withdrawn 
from the record of which it forma part In or
der to be sent to the sheriff with instructions 
to continue proceedings, without the author
ization of the Court nr a Judge. Demers v. 
Dufresne. 5 Que. I\ R. 465.

Return by bailiff — Government duty.] 
—A bailiff who has made n sale of movables
i- hound in make a return of the writ and 
tin1 proceedings had thereon, and at leaat 
the duty due to the government, and he can
not make the payment of the government 
duly bv the party asking for the return, a 
condition precedent thereto. Dubue v. Du- 
elot, 7 Que. V. R. 168.

Return by sheriff nullae terrae —
Some writ sent lu another sheriff. | When 
a writ of execution de terris has been ad
dressed to the sheriff of a district, and he has 
reported that he has found no property in 
his district to seize, the prothonotary may 
address the same writ to the sheriff of an
other district where the defendant has prop
erty. Dillon v. Atlantic and Lake Superior 
R W. Co., 11) Que. S. C. 533. 5 Que. P. R. 
68.

Rule nisi against a guardian — Does 
an opposition to judgment annul a writ of 
execution f—Removal of effects seized for the 
purpose of selling them—Option which should

be allowed the guardian—Costs—C. P. Ôj9, 
657, «58. |- Proceedings taken on a writ of 
execution before an opposition is filed, remain 
valid if the opposition is eventually dis
missed.—The guardian is not obliged to re
move the effects seized from the place they 
were in when they were seized, although the 
cost of so doing is tendered to him.—The 
guardian cannot be committed to prison if 
the rule nisi does not give him the option of 
paying the amount claimed by the seizing 
party or the value of the effects which can
not lie found : th<* Court cannot amend the 
rule nisi by itself adding this option to it.— 
The guardian will not recover costs when he 
succeeds in having a rule nisi dismissed for 
n mere informality, if he does not offer to 
represent the missing effects in Ids contesta
tion of the rule. Hailey \. I'artin dr Sevigny, 
11 Que. p. R. 1«7.

Rule to return - Itailiff — Residence
Dt set iption (ft n i< < l A mot ion for a 

rule ni«i must be personally served on the 
opposite party. 2. The rule nisi must con
tain, or it will he void, the residence and de
scription of the party against whom it is 
directed. 3. One who seeks to obtain an 
order against a bailiff charged with a writ 
of execution must prove that he has intrusted 
such writ to the bailiff. Massey-Harris Co. 
v. Plourde. 9 Que. P. It. 4«0.

Seizure and sale — Opposition for pay
ment — Itailiff's return — Default — Rule 
nisi. |—A bailiff who has seized and sold a 
debtor’s property both at his domicil and 
place of business, and has received an oppo
sition for payment on the moneys levied at 
either of these places, must return into 
Court all the moneys levied at that place, 
and make n separate return of his proceed
ings at both places, in order that the Court 
may adjudicate ; in default of his so doing, a 
role maj !"■ issued against him. Laeroim v. 
Prnuh. 5 Qu< P R 909

Seizure by way of security — Service
—Return —■ Declaration.]—When a writ of 
saisie-gagerie is made returnable the second 
day after service, the declaration must be 
served at the same time ns the writ. 2. When 
the service of the declaration i< made at the 
office of the Court, there must be at lenst 
one clear day between the service and the 
return. Dupuis v. Mathieu, 5 Que. P. R. 414.

Seizure for preservation of property
—Declaration - Monty in hank — Garnish
ment — Exception to form.] — A writ of 
saisie-eonservatoire must be accompanied by 
n declaration or contain n sufficient state
ment of the grounds of the demand. 2. If 
the articles to lie seized are not in specie, 
hut sums of money in the possession of a 
bank, the creditors must proceed by way of 
garnishment, and not by saisie-conservatoire. 
3. A saisie-eonservatoire with respect to sums 
of money, and not accompanied by a declara
tion. will he dismissed upon exception to the 
form Leith \. Hall. r. Que. 1*. R. 155.

Seizure of movable property—Guar
dian's charges—Salary agre>d upon between 
guardian and bailiff—Remedy against seizing 
party—Taxation of guardia.n’s bill.] — The 
guardian appointed to a seizure of movable 
property, for a fixed remuneration agreed
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ti|>on between him and the bailiff who executed 
the writ, ha* a right of action against the 
seising party to recover such remuneration. 
The veiling party cannot aet up in defence 
that tin- guardian's fee* were taxed nt a 
lower ligure, ns the protlmuutary could only 
tax *uch sum ns wa< payable under the terms 
of the judgment and not the anm due under 
a npecial agreement. Fortin v. Simard 
(1910), 37 Que. 8. (*. 470.

Setting aside — Fraudulent intent —
\ on-disrlosure Xetr evidence.] — The
plaintiffs affidavit, upon which an order for 
attachment of goods was granted, stated that 
be had good reason to believe and did believe 
that the defendant had disposed of her real 
estate with intent to defraud her creditors, 
and that she was about to dispose of her 
personal property with the same intent, and 
wn* nlHJtit to leave Manitoba as soon ns the 
goods should he disposed of (giving the 
source of his information). The defendant, 
en motion to set aside the order, by affidavit 
denied having had the intention to leave 
Manitoba permanently, and gave reasons for 
leaving temporarily. In reply the plaintiff 
swore to a chattel mortgage on the defend
ant's property, and a seizure thereunder- 
Held, that the hare fact that the defendant 
had disposed of her real estate raised no in
ference of fraud; the affidavit of the plaintiff 
in reply disclosed facts on which his belief 
of intent to defraud was properly grounded ; 
but these facts, being within the plaintiff's 
knowledge at the time of the original appli
cation. should then have been disclosed. The 
fact of the plaintiff’s holding security should 
also have been stated Xcwton v. Itrrgman,
21 C. L. T. 485, 13 Man. L. R. 568.

Setting aside — procedure—(/rounds. \
A defen lant cannot set aside, upon peti

tion, a saisie-conservatoire, except by attack
ing it on affidavit or establishing that the 
goods seized are exempt from seizure ; other 
grounds should be taken by pleading to the 
merits. Lc/teur v. Itt audio, 3 Que. 1*. R. 
442

Sheriff. 1—It is not necessary to serve 
the opposition upon the sheriff : it may lie 
served upon the bailiff charged by the sheriff 
with the execution of the writ of seizure, the 
sheriff having the power to have writs nd- 
dressed to him. Prajnrille v. Savoie d Prain- 
ville (1910), 11 Que. P. R. 437.

Sheriff — Kctum — Hcissuc to another 
sheriff—-Opposition— Sale of railway.]—If 
the sheriff to whom a writ of execution is 
addressed makes a return of nulla bona and 
vullrr terra, the prothnnotary has no right 
to address the same writ to the sheriff of an
other district, by making an addition in the 
I. trgin An opposition to the sale of • 
portion of a railway seized under a writ of 
execution will not be dismissed upon defence 
in law upon the ground that it is not formally 
alleged that the portion of the railway so 
seized does not constitute a section ; that 
must be shewn by evidence. Atlantic and 
Lake Superior Itw. Co. v. Itillon, 5 Que. P. 
R 191.

Substitutions — Inalienability.] - The 
institute has the use and enjoyment of the 
property until the substitution opens ; as

-04h, h< has 'ii il
himself against, all suits relating to the prop
erty substituted.—The leasing of immovnhlr 
property is an act of administration on th. 
part of the institute. —In case of costs , i 
furred by an institute in n suit reap.-.- 
bis administration of the property, th. 
ttite should bear the advances and dishur • 
ments, saving his recourse against tin- heir. 
—A danse in a will creating a substitution 
whereby certain property is declared t.. , 
inalienable and exempt from seizure do. 
apply to the costs incurred by an insv 
respecting the leasing of the substituted pn 
erty. ('. C. 5)47, 9.7. i. lUnauluur* x 
patie d Helcourt d Archer, 16 R. I,. \

Summary inquiries in aid of \
talnment of interest of execution debtor un 
dor w ill—Mortgage. Hill y. /topers. I ). W 
R. 1)79.

Usufruct of fund — Withdrawal frvm 
bank.]—The fact that a person bavin, in- 
usufruct of a fund has withdrawn fro • | .• 
bank a sum of money part of the iiM-fn ■ 
does not give occasion for a conservatory - 
taehnienr against him. Marchant \ (Hu- 
bentky, 7 Que. P. R. 208.

Volunteer Bounty Act—Land warranty 
or scrip — Attachment — A promeut for 
front ft r Invalidity. \ \ Booth Afri
warrant or scrip issued under the Volunteer 
Bounty Act, 7 & 8 Edw. VII. c. 67 (D.I, 
entitling the holder to select a certain amount 
of land, is in the nature of a document f 
title to land, and, like a deed, is not sejzabh- 
under execution or attachment. The Act 
does not contemplate trafficking in serin, and 
expressly provides for one transfer only .if 
the scrip or the rights under it, to one who 
shall perform the homestead duties ; and an 
agreement by the defendant, the veteran en
titled to the land under the scrip, to sell it 
to the plaintiff, not being a transaction ] r 
milted by the Act, was void. Intcr-Oeran
Heal /.'state t'o. v. White (1910», là W. L 
It. 851, Man. L. R.

Writ of attachment — Application to 
net « tide—ll'n'l obtained upon false affida- 
fits—Xo appearance by applicant -- l.orus 
standi—Step in the t a use—Proceeding inci
dental to the cause.]—Defendant moved to 
set aside a writ of attachment on the ground 
that it had been obtained on affidavits which 
were false. No appearance had been entered 
by the defendant, and it was objected that 
until an appearance had been entered he hns 
no locus standi :—Held, that the issue of a 
writ of at’aehment is not a step in the cnu>.-. 
but is entirely incidental thereto, and a mo-
iIon mi I»- in id.- sot h aaidi «
ground of irregularity before appearance 
Sawyer Massey v. Carter (1909), 2 Sask. I
B. 14a 0 'V I. R

Writ of possession — Freaking ho too 
with violence—Conservatory seizure. 1 - An 
action of conservatory seizure is subject to 
the same rules and delays as summary mat 
tors and attachments before judgment : Arts. 
966, 939. 922, (\ C. P—2. A judgment 
maintaining a conservatory seizure and order 
ing that the plaintiff Is- put in possession of 
the effects seized “ under the authority of tin*
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Court," without fixing any delay for the deli
very of the effects, Is not executory until after 
the lapse of eight days from its dale, ami a 
writ of possession issued before the expira
tion of that time, without service of the judg
ment, and without a further order of the 
Court, is premature and illegal.—3. If the 
debtor be absent, or if there he no one to 
open the doors of the house, the seizing offi
cer must draw up a minute of the fact, and 
obtain judicial authority to use all necessary 
force, but only in the presence of two wit
nesses.—4. It is a breaking in for an officer, 
by a false pretence, to procure a person with
in the house to open the door, ami then, 
without permission to rush in with violence. 
He must notify the Inmates of his business 
and demand admittance. Kaufman v. Cam
peau, 19 Que. S. C. 479

6. Seizure.
Account book — A alignment of debt».] 

—A ledger or account book containing a list 
of délits which have been assigned in writing, 
and which arc described in the writing as 
" all the debts in a certain ledger marked 
A," is a mere incident to the debts, and is no 
longer a chattel as it was before the entries 
were made in it. It is, therefore, not scizable 
in execution against judgment debtor, the 
former owner of the debts, as against the 
person to whom they have been so assigned 
by him. Cortirelli Silk Co. v. Half oar, 5 
Terr. !.. R. .'IS.'».

Action against sheriff for trespass. |
—Action for damages for trespass. The de
fendant bailiff in making a seizure under an 
execution broke open a store door, the plain- 
mi ni. ling over the aton i-"iii being un 
dvr one roof :—Held, that breaking open the 
dour was unlawful, and small damages al
lowed. Some of the property seized was the 
plaintiff's; the remainder was liable to the 
execution. The plaintiff gave the sheriff 
a written statement of what he claimed. As 
plaintiff nut in no claim to the remainder to 
the sheriff he cannot now claim damages for 
the unlawful seizure of it :—-//«•/<!, further, 
that there was no unreasonable delay in sell
ing and that a fair price was obtained. Hud 
ton v. Fletcher, 12 W. L. It. 15.

Amendment—Affidavit - - ProvisionB of 
statute.]—Article 647, C. 1'., does not pre
vent the amendment of an opposition to a 
seizure, but merely requires that such amend
ment slinll lie accompanied by n deposition on 
oath affirming that the facts alleged therein 
are true. 2. An affidavit is not required in 
support of an amendment which merely 
alleges a provision of a public statute, of 
which the Courts are hound to take notice 
without its being pleaded—in this case, the 
charter of the city of Montreal. Larocque 
V. City of Montreal, 5 Que. P. It. 34.

Amendment - Title — Costs. ] — On 
motion to reject an opposition, and on motion 
by the iqq»osaiit to amend:—Held, that a 
delay will be granted to flu* opposant to
amend her opposition by netting up her title 
and the date thereof, upon her paying costs 
of both motions au préalable, and that in de
fault by her of so doing within such delay, 
the opposition will stand dismissed. Seneeal 
v. Chappell, 5 Que. P. It. 72.

Attachment before judgment — Affi
davit Sufficieney. | — The following state
ment in an affidavit: "That the said (de
fendant) said and declared to this deponent 
that he was going to sell everything and de
vamp from the country In order not to pay 
him (deponent); and the said deponent is. 
besides credibly informed ami believes that 
the said (defendant) is concealing and selling 
and is about to conceal and sell his property 
with the intention of defrauding his creditors, 
and particularly the said deponent, and the 
sources of my information arc that one B.t 
a milkman, affirms that the said (defendant i 
said and declared to him that he would sell 
all his property in order not to pay the de
ponent his said délit ■"—Held, sufficient, and 
that a sai'" -arrêt lief-ire judgment contain
ing this allegation should not be quashed 
upon petition. Lefebvre v. Rochon, 5 Que. 
P. it. 44.:.

Attachment before judgment — De
fendants about to leave Province—Amount of 
claim only disputed.]—An attachment before 
judgment may be issued when the defendant, 
a foreigner, intends to depart with all Ills 
effects without paying the plaintiff*» claim, 
of which he disputes the amount only. Lem
ieux v. Le. Cirque Sells and Doicns, 7 Que. 
P. it. 273.

Attachment before judgment — Peti
tion to quash — Delay to present it—C. P. 
UJ2, 94Ô. I—A petition to quash a seizure 
before judgment en mains tierces founded 
on the falsity of the allegations of secretion, 
need not necessarily be made within the de
lays to plead. Hardy v. McConnell (1909), 
10 Que. P. It. 382.

Attachment before judgment - Sale 
of movables—Resale—Offer to cancel—Hus
band and wife- -Authorisation of wife.]—An 
attachment before judgment will not lie for 
the balance due on a sale of movables, because 
the defendant had resold these effects to n 
third party, if said resale was cancelled lung 
before the taking of the writ of attachment, 
if the defendant has offered to cancel the pur
chase and to restore the effects to the plain
tiff. and if the plaintiff, who is separated as 
to bed and board from her husband, has not 
been authorised for the purposes of said sale. 
Tctreault v. H a zinc t, 9 Que. P. It. 293.

Bailiff's return — exemptions — Con
front tiny return—Res judicata.]—A defend
ant can, without inscribing en faux against 
the report of a bailiff seizing the defendant's 
goods, declaring that he has left to such de
fendant all the goods which he had the right 
to keep, prove that the bailiff lias not left 
them. 2. A judgment declaring a saisie- 
gayerie good and valid, and ordering the 
gale of the property seized, constitutes res 
judicata upon an opposition à fin d’annuler 
founded upon defects or irregularities in the 
seizure. Adams v. Mulligan, 20 Que. S. G. 
251.

Bank notes — Property passing.] — A 
superannuated civil servant had presented his 
superannuation certificate dt the wicket of a 
hank, which paid superannuation allowances 
for the Dominion Government. The teller 
«•minted nut the amount coming to.him, and 
placed tin1 money on the edge of the teller's 
wicket. Before the payee had touched it, the
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money was seized by a sheriff’# bailiff under 
au execution again*! the payee:—Held, that 
the projierty in the money had panned in the 
payee as anon a* it had been placid upon 
the ledge, and that the execution creditor was

real v. Hatch. 22 C. !.. T. 58, 3 <l. L. It 147.

Barge — “ Strap'* — Hull of vcaa> 1.1 — 
Tin- seizure of a burge under the description 
of " stray " i# of the disabled shell without 
rigging. Boursier v. Bergevin, 34 Que. S. 
C 97.

Boat - Lien. ]—Interpleader Issue a* to 
ownership of good*. There waa a verbal 
agreement at time of sale of boat that title 
should remain in vendors until purchase price 
paid. On default vendors wild to plaintiffs:

■Held, latter sale valid. The Statute of 
Frauda doe* not apply. The Conditional 
Sale* Act i* not for benefit of creditor». 
Debtors of plaintiffs gave- to them a chattel

on 96 I"" undiiided intii il in 
their property. This chattel mortgage was 
not filed:—Held, invalid. Hank of Hamilton 
v. Jfcrrp t 1909), 14 O. W. It. 182.

Book debts - Attachment of debts. 
Jobin-Marnn Co. V. Bctta (N.W.T.), 1 W. 
L. it.

Buildings on land — Erection by pur
chaser à réméré—Seizure and talc.] — -Build 
tngs placed upon land by a purchaser d réméré 
may be seized and sold separately from the 
soil. 2. A purchaser d réméré has no status 
to restrain the sale, as against him. of build
ings placed upon the land of his vendor. 
Qua-re, whether such a seizure is of movables 
or immovables. Lafontaine v. Bélanger, 0 
Que. P. It. 3.'18.

Claim by assignee of chattel mort
gage and lien note given by vendors of 
execution debtors — Extinguishment of 
claim—Interpleader — Equitable interest — 
Subrogation—Renewal of chattel mortgage. 
tireen v. Cornell. 3 O. W. It. 872.

Claim by transferee — Possession. ] —
An opposition to a sale of movable effects, 
made by a third person, who has lent money 
to the debtor and has had transferred to him 
the effects seized as security for the loan, 
but has let them in possession of the debtor, 
will be dismissed upon motion as frivolous, 
Pkarand v. Emond, 5 Que. P. It. 29.

Conservatory attachment — Contesta- 
tion—Aaaignment for creditor».)—The plain
tiff issue a writ of conservatory attachment 
against the defendant. After the execution 
of the writ, the defendant made an abandon
ment of her property, and a provisional guar
dian was appointed to her estate. The de
fendant contested the conservatory attach
ment by an exception to the form:—Held. 
that after the abandonment the defendant 
ceased to have any Interest in prosecuting the 
exception to the form, l.odoux V. Simpson, 
4 Que. 1». n. 57.

Conservatory attachment — Ordinary 
creditor- /.ten ,l/a*frr and aerrant — Claim 
for wrongful dinmiaaal—Clerk in atore—Affi
davit.)—A aaiaie-conaervatoire can issue only 
at the suit of one who «-Inime a right of pro
perty in or a special lieu upon movable

effects, and not at the suit of an ordinary 
creditor who ha* only the general lien result- 
ing from Arts. 1980 and 1981. 2. A clerk has 
not, under Arts. 1994 and 20011. a lie,, 
the merchandise in the shop where he serve* 
to secure the payment of damages for wnng- 
ful dismissal. 3. Such a claim being on. 
for unliquidated damages, the affidavit made 
in order to obtain the writ of saisie-conM n o
toire should state the nature and the amount 
of damages claimed ami the facts giving n 
to the claim, and should be submitted t.. tin- 
judge. without whose order the writ canrv,: 
be issued. Poirier v. Ornatcin, 19 Que s 
C. 182, 3 Que. p. R. 487.

Conservatory attachment — Sale of 
gooda—Hrfuaal to deliver. ]—1The purchaser 
who has not yet received the goods sold 
him, and on account of which lie paid certain 
sums, cannot seize, by way of conservât n 
attachment, goods of the same natur- and 
quality, owned by the defendant, and whi-1, 
lli«' plaintiff alleges to Ik* the defendant's only 
asset. 2. Conservatory attachment can only 
issue in virtue of an express provision of 1,-m 
Papin v. Long, 4 gue. P. R. 140.

Contestation — Notice of—Time | -It 
is not until after the return of the original 
opposition, that the notice of conte.stati n 
prescribed by Art. 650, C. I\, can he given. 
(Irani v. Tétrault, 3 gue. P. R. 170.

Contestation — Notice of — Time — 
Original oppoaition.]—It is not until after 
the production of the original of the opposi
tion that the opposant can give notice of con 
testing; and an inscription for judgment <•/ 
parte, effected within the usual time after 
the production of a copy of the opposition, 
but lew than twelve daye after that 
original, will be struck out on motion. J.ind- 
man v. Parodia, 2 gue. P. It. 477.

Costs - Taxation — Notice—Particular» 
—Several defendanta — Contestation by one 
only - Apportionment of coats. | Pursuant to 
Art. 564, P., costs incurred in the Circuit
Court must be taxed upon notice to the oppo
site party before an execution issues 
Where, upon a bill of costs, taxed, but not 
on notice to the opposite party, execution 
issued for a larger amount than was really 
due. an opposition demanding the annulment 
of the seizure for the whole amount, without 
mentioning the items of the bill of costs ob
jet t. 'I to, nill not be allowed ; but the oi
sitions or surcharge, notwithstanding that 
that is equivalent to a revision of the hill "f 
costs; and if he succeeds in establishing that 
the amount of the writ of execution is larger 
than the amount due, the opposition will In- 
allowed for the difference between these 
amounts, but without costs, seeing that !> ■ h 
parties are in fault. 3. By virtue of item 
37 of the Circuit Court tariff, or item 1U «f 
the Superior Court tariff, when there are 
two defendants appearing by different attor
neys, and one of the two files a plea, the at
torney of the plaintiffs, if he succeeds in ob
taining judgment upon every issue, will bo 
entitled to tlv full amount of his cost* again»-' 
the defendant who contested the action, and 
to half the costs against the one who «lid not 
contest. Deacormiera v. Hyland, 5 gue. I*. 
R. 112.

County Courte Act — Seizure by ere- 
dttor—notification by bailiff—Abandonment
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—-Interpleader - Onus — Estoppel—Sale of
Uoods Act.]—Under hn. 82 ami S3 of the 
County Court# Act, It. S. M. IlwrJ <•. Its, be
fore the amendment of 1904, u seizure under 
execution made by the execution crialitur him- 
aelf was not unlawful or invalid. Where 
wood piles were seized under execution, and 
notices of the seizure attached to the different 
piles, and a person living near asked by the 
bailiff to look after them, and a week or two 
later placed by the in charge, it was
held, that there was no abandonment. Per 
Dubuc. J.—The property in the wood never 
passed to the claimant, notwithstanding con
tract to buy and part payment, because it 
had not been measured : Rule 3 of s. 20, Sale 

1 !1
plaintiff was not estopped from enforcing his 
execution by the fact that he had attached 
any money that might be due from the claim
ant to the judgment debtor on u sale of the 
wood, /‘cr Perdue, J.—Under h. 20 of the 
Act it was not open to the claimant, on the 
trial of the interpleader issue, to raise any 
objection to the validity of the seizure or as 
to its abandonment. The question was 
whether the goods seized were the property of 
the claimant as against the execution credi
tor. and the onus was on the claimant to 
prove his ownership. The claimant failed 
because the provisions of the Hills of Sale 
Act had not been complied with. Richards, 
J.. dissented. Hurtablr V. Conn, 24 (\ I-. T. 
245, 14 Mau. L. R. 713.

Crops — Lease given as security—\'alid- 
itg of least Saskatchewan Hills of Sale Or
dinance. | -l^ease for a term of one year 
given as security does not come within above 
ordinance. Before seizure at instance of de
fendants. execution creditors, the plaintiff had 
threshed the grain on premises mentioned In 
said lease and were removing same when sei-
zure made. Order made for sale of grain, 
proceeds to be paid into Court. Reference to 
ascertain amount due plaintiffs, whose claim 
must be first paid out of proceeds. Massey- 
Harris Co. V. Marchand (Sask.), 10 W. L. 
R. 02.

Crops on land transferred by execu
tion debtor - Labour and means of trans
feree -Ownership of crops — Interpleader. 
Massey-liarris Co. V. Moore ( N.W.T.), 1 W. 
L. R. 215.

Customer’s goods - Opposition by de
positary.]—The defendant, a tanner, had in 
his possession a large number of skins which 
he had received from customers to be tanned. 
These were seized under a writ of fi. fa. goods 
issued against the defendant :—Held, that the 
defendant was entitled t<> maintain an opposi
tion à fin d'annuler; the seizure being void 
because the tanner held the skins <1 titre de 
dépositaire. La touche v. Leclerc, 17 Que. S. 
C. 181.

Disavowal — Diligence.]—One who dis
avows after judgment, and does not proceed 
with diligence to have his disavowal declared 
valid, cannot oppose the execution of the judg
ment. and the opposition, in these circum
stances, will be dismissed on motion. Syl
vestre v. Struthcrs, 3 Que. V. R. 140.

Dismissal — Examination of opposant.] 
—The Court may, upon a motion for the ex
amination of the party opposing a seizure

and for the dismissal of the opposition after 
such examination, order the «•xamination of 
the opposant, saving the right to pronounce 
afterwards upon the part of the motion re
lating to tin- dismissal of the opposition. It 
is not nc "saury for the applicant to allege 
in his notice of motion that the opposition 
is untenable on its face. Dupuis V. Heaudry,
i «v m p b. lie.

Distribution - Contestation.]—The op
position of a third party cannot hinder a dis
tribution of the moneys realized, and the 
rights and privileges of tin parties will be 
determined bv tin- scheme of distribution un
less it is contested, contestation being the 
remedy of tin* third party. Turgeun v. .NAan- 
non, 4 Que. 1*. R. 150.

Exception — Time for filing — Affi
davit Commissioner—Claim of exemption — 
(ittardian t» s>i;un—Solvency.]—A plaintiff 
who wishes to make an exception to the form 
of an opposition made to a seizure has, under 
Art. 650, C. I*., 12 days from the service 
of the notice required by this Article within 
which to tile such exception.—An opposition 
to a seizure will not be set aside as irregular 
because tin- commissioner who took the affida
vit signed it “ L. 1'. Dupré, C. C. S. 1». for 
tin- district ->f Montreal." — An opposition 
made by the defendant, based upon pnra- 
graph* l an i 8 of Art 598. 1 
not allege that the bailiff making the seizure 
hu* not I ft the defendant tiring and food 
sufficient for himself and family for three 
months, and that he has not left hay and 
other fodder necessary for animals which by 
paragraph S of such Article are declared not 
to be seizable, but which alleges only that 
these goods are of the class which ought to 
be left t" ih" defendant, at lus option, in 
virtue of such paragraph, will be set aside, 
under Art. 651, C. V.. ns being made with 
tli" object of unjustly delaying the sale, pro
vided that the person making the opposition 
does not allege damages.—The fact that the 
bailiff seizing has not stated in his report that 
he ii'< required the defendant t" furnish 
a solvent surety before naming a guardian, is 
not a reason for nullifying the seizure, if 
the defendant does not complain that the 
bailiff has refused to accept a solvent guar
dian. Lachance v. Lachance, 3 Que. V. R. 
282.

Fi. fa. Roods — Seizure under, by sheriff, 
after assignment by execution debtor for bene- 

II 11-
signments Act, s. 8 — Costs of action and 
execution—Lien.]—The lien of an execution 
creditor for his costs given by s. 11 of the 
Executions Act, R. S. M. 1902 c. 58, when 
the writ of fieri facias is placed in the sher
iff’s hands, is not taken away by s. 8 of the 
Assignments Act, R. K. M. 1902 e. 8, upon 
the making of an assignment for the benefit 
of creditors under said Act ; hut, on the 
contrary, such lien is expressly recognised 
in both ss. 8 and 9 of the Act.—The assignee, 
therefore, bus no right to demand posses
sion of property seized by the sheriff, with
out payment to him of his own and the exe
cution creditor’s costs. Uillard V. Milligan, 
28 11. R. ill"., and Ryan v. Clurkson, 17 S. 
C. R. 251, followed. Thordarson v. Jones, 
18 Man. !.. R. 223, U W. L. R. 233.

Fi. fa. goods in sheriff’s hands —
County Court execution—Interpleader—Ap-

7
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plication of proceed* of tale by bailiff.]—Un- 
di r a County Court execution the bailiff 
seized an automobile, and was pnweeding to 
■ell it. when the sheriff notified him that lie 
held prior writs against the defendant, and 
told the bailiff that he would allow him to go 
on and well, if he afterwards paid the money 
to the sheriff. Upon an interpleader issue 
in the County Court Iwtween the plaintiff 
and sheriff :—Halé, that tin- bailiff, in mak
ing the sale, was really acting for the sheriff 
who thereupon became entitled to the pro
ceeds in the same manner as if he had seized. 
hlutr v. Iloxam, IS Mau. L. It. 412, V W. 
U It. 705.

Fi. fa. lands - Payment by tubtequent 
purchaser—Satisfaction—Other executions — 
<'reditort' Relief Ordinance — Sheriff — Ab
sence of "levy"—Money not made out of 
property of debtor.]—On the 11th March, 
1001*. the registered owners of land mort
gaged it to the plaintiffs, and the plaintiffs, 
desiring to have their mortgage a first In
cumbrance, tendered to the sheriff of the 
district in which the land lay the amount 
of an execution by K. against the goods and 
lands of I* placed in the sheriffs hands In 
December, 19U7, when L. was the registered 
owner of the land. The sheriff refused to 
accept the money and certify that the exe
cution, as against the land mortgaged to the 
plaintiffs, was satisfied, for the reason that 
there were then in his hands two other execu
tions against the goods of I,, and one other 
execution against the lands of L, the latter 
having come to the sheriff's hands after the 
land had lieen transferred by I,„ and that, if 
he received the amount of the execution, 
hi- would In- obliged, utfder the Creditors’ 
Relief Ordinance, to distribute the money 
pro rata among all the execution creditors, 
mil none of them would be paid in full : — 
Held, that the amount tendered by the plain
tiffs. if accepted by the sheriff, could not be 
said to be moneys “levied” by the sheriff 
under the execution, nor money made out 
of the property of the execution debtor. 
Without a seizure there can he no levy. And 
the sections of the Creditors' Relief Ordln- 
anee which require moneys levied upon an 
execution against the property of the debtor 
to b«- distributed pro rata among the creditors 
would not apply. As to the executions sub
sequent to the transfer of the land by I... 
they c-ulil only affect su< h Interest ns lie had 
in the land at the time they were delivered. 
The sheriff, not having made a levy, was at 
liberty to receive the money and apply it in 
satisfaction of the E. execution. Trust and 
Loan Vo. v. Cook (1010), 15 W. !.. R. 727.

Filing documents — Imposition—Ser
vice stay of sale.]—The failun to file, with 
an opposition, the documents alleged in it. is 
not a ground for dismissing it upon a simple 
motion, in accordance with Art. OKI, C. I*. ; 
and Rule 02 of the Rules of Practice is not 
imperative. 2. The sheriff la bound to re
ceive an opposition accompanied by u de
position such as Is mentioned In Arts <W7 
and 727. C. !*., and the service of such oppo
sition stays the sale, pursuant to Art. 721*. 
C. V. Morin ville v. Hatil, 1H Que. 8. C. 307.

Goods 1b possession of third parson
—Will—Insaissibilité—-Alimentary debt.] — 
When a third party declares that he has in 
hie PMMMton goods belonging to the judg
ment debtor, and an order made upon this

declaration has directed the sale of the*- 
goods, pursuant to Art. 005, C. 1*. ('.. it is i,,.t 
necessary that a writ of execution should i. 
Issued to authorise their seizure and 
In spite of the fact that the donor or testator 
has stipulated that articles given or be
queathed shall not be seized upon any 
count whatever, such articles may be seize,i 
for nn alimentary délit. Rrêfontain» \ 
Valois, 10 Que. 8. C. 013.

Goods of stranger — Right of rev,
cation. I 'l l...... « ner of eff< cte
a writ of saisie-arrêt before judgment, a - ' 
longing to a third p non, has th< 
recover them by means of a soitie-rcrcndi ; 
Hon in the hands of the first execution credi
tor or of the bailiff or guardian to the s.-i/m 
Corrivcau v. Iloright, 0 Que. 1*. It. 130.

Grain — Rona fide sale — Actual at id 
continued change of possession.]—Claimant 
sold certain property to G. to ho paid for t,y 
the delivery at elevator of 1007 crops au-1 
one-half of each year's crops till purchase 
price paid. Subsequently it was agreed that 
claimant should get all of 100N crop deliv
ered at elevator. (1. was to have possession 
of property :—Held, that crop did not pass 
until actual delivery or the execution of a 
valid legal mortgage, and execution creditor 
entitled to crop under execution. Re (iodktn. 
0 W. L K. 430.

Grain — Claim by purchaser — Sul, fir 
valuable consideration—Absence of not. „r 
knowledge of execution—Actual and voiit.n- 
ued change of possession—What amounts 
McCormick V. Anderson, Beach V. Anderson 
(N.W.T.), 5 W. L. R. 76.

Guardian —■ Discharge Sale.] 
dinn appointed to a seizure under ex. n 
is discharged as soon ns he lias handed or 
the effects seized to tic bailiff charged with 
the sale of them, and if the latter 1
sell them all, the guardian is not respo i 
for those which arc not sold. Uingras \ fur
ent, 25 Que. 8. C. 271.

Guardian — Duties of —Delivery of .-.m>iit 
—Discharge -Mistake — Costs.] — A volun
tary guardian, upon an attachment of
claimed pending litigation of claim, is in tin- 
wrong if lie does not notify the execution
creditor that the goods intrusted t,, hit w
upon tlie point of being sold at the install---- 
of another creditor ; and his omission to do so 
may expose him to an action for damage, 
but not to arrest.—2. The service upon t ie 
guardian of n copy of a judgment declaring 
the plaintiff the owner of got ids which have 
been seized is not sufficient to put the def-ml- 
ants and the guardian in default for not de
livering tlie goods; it is necessary, in addition, 
to send to the defendant's abode nn officer 
authorised to take delivery of the goods.
The guardian is in law discharged after one 
year reckoned from his nomination, the or
dinance of 1657 (tit. IV, Art. 22) being still 
in force in this country.—4. If the guardian 
makes a mistake, and the applicant for the 
rule has proceedi-d irregularly upon that, the 
rule will be dismissed without costs. II or he- 
laga Bank v. McConnell, 2 Que. V. R. 470.

Guardian — Non-appointment of — Debt
or left in possession.]—An opposition to a 
seizure made by the execution debtor upon



1788 EXECUTION. 1786

the ground of the non-appointment of a guar
dian to the effects seized will be dismissed on 
motion where it appears that the defendant 
himself was left in possession of the effects 
seized, Globensku V. Sanguinet, 2 Que. i\
R. 4M. 10 Que. 8. C. 503.

Guardian — Several execution creditors 
—Different guardian — Rights of.] — The 
second execution creditor seizing is not ob
liged to name the same guardian ns in the 
case where the debtor has been dispossessed
ol the |... la seized. 2. The two guardians
named at the time of different seizures, who 
have allowed the debtor to remain in posses
sion of the goods seized, may each or either 
take them from him at any time before the 
sale. 3. If the two guardians wish to have 
possession of the goods seized, the Court, 
upon petition, will determine their respective 
rights, awarding, however, possession, in de
fault of sutlieient reasons against his demand, 
to the guardian named in the cause in which 
the sale of the gotsls seized should first take 
place. Couture V. McManamy. 24 Que. 8. C. 
306.

Guardian — Volunteer.] — The volun
tary guardian in respect of a seizure of goods 
has no status to oppose the seizure and sale 
of these goods in another cause in which 
he has not been appointed guardian. Joly 
v. ) «uni-. Qua. P. R. 190.

Hull of ship — Conditional sale — Price 
payable before delivery — Title to goods-- 
Rescission of sale—Attachment—Possession 
by judgment debtor—Ownership—Procedure 
by bailiff—Guardian to second seizure—Sale 
super non domino et non possédante — Ad- 
judication upon invalid seizure.]—The hull of 
a steamer sunk in a canal had been attached 
under judicial process, and. while standing on 
the hank at a distance from which he could 
not see or touch the materials, a bailiff as
sumed to make a second seizure, gave no no
tice of his proceedings to those on board the 
hull, and appointed a guardian other than 
the one placed in charge of the hull at the 
time of the lirst seizure. The execution debt
or. named in the second writ, had made a 
bargain for the purchase of the hull, subject 
to the price being paid before delivery, but 
had not paid the price, nor had the property 
been delivered into his possession. Subse
quently the bailiff adjudicated the hull to the 
appellant by judicial sale at auction :—Held, 
that there had been no valid seizure under 
the second writ ; that the purchaser acquired 
no title t-> the property by the adjudication, 
and the sale to him should be rescinded ; that, 
under the circumstances, there could be no 
application of the maxim “ en fait de meubles 
possession vaut litre," and that the maxim 
" main de justice ne dessaisit pas " must be 
taken subject to the qualification that a sei
zure under judicial process places the goods 
seized beyond the control of an execution 
debtor. Connecticut and passumpsie Rivers 
Rajlrond Co. v. Morris, Il S. (*. R. 31!>. dis
tinguished. Judgments in 32 Que. 8. C. 142 
and 17 Que. K. It. 103 affirmed. Brook v. 
Rookir, 41 8. C. It. 331, 0 E. L. It. 433.

Inoperative assignment — Sale of 
lands. I—Held, affirming the decision in 13 
Que. 8. C. 125, that an assignment of effects, 
incomplete in that it does not contain a sworn 

c.c.i.—67

list of creditors and that it has not been fol
lowed by the requisite notices, cannot be set 
up by way of opposition to a seizure of the 
property of the debtor.—2. The modes of exe
cution which the Code of Procedure (old 
text) prescribes as to realty included in an 
assignment of property do not exclude the or
dinary remedy which a creditor has by virtue 
of bis judgment of proceeding by writ against 
lands to the seizure and sale of the real 
estate of his debtor, tit. ■lorre v. l/orin, 
10 L. X. 14, approved. Birks v. Lewis, 8

Inscription — Filing of contract.} A 
person who makes an opposition to a seizure 
based upon a marriage contract, cannot set 
the opposition down for judgment without 
filing the contract, and if he does so, the in
scription will be set aside on motion. H ard 
v. AlrUarry, 3 Que. I*. It. 380.

Interest of partner in grain — Pos
session. Clemens V. Bartlett, 1 O. W. It. 
342.

Irregularity — Residence — ll'atver — 
Appeal—Delay —.Motion to dismiss opposi
tion.]—A defendant cannot set up, as a 
ground for setting aside a seizure, au erron
eous description of his domicil, if it is de
scribed in the writ of execution and the pro
cès-verbal as it is in the writ of summons, 
and he has not objected to the irregularity 
during the time allowed for delivering an 
exception d la forme (Art. 176. C. P.).—2. 
The setting down of an appeal from a judg
ment after the time allowed therefor cannot 
delay the execution of such judgment.—3. 
An opposition based upon these facts will be 
dismissed on motion. Atkinson v. Ryan, 3 
Que. V. R. 64: 18 Que. 8. C. 427.

Irregularity — Status of claimant to 
attack. 1- The claimant of goods seized can
not attack the seizure for irregularity. Oer- 
tuain v. 1.amoureux, 16 Que. S. C. 404.

Joint opposition. 1 --Two or more per
sons, eacli one of whom is sole owner of one 
of the articles seized, cannot, by a joint oppo
sition, each claim the article which belongs 
to him, especially if their titles arc not of the 
same nature. Hill v. Hotel y, 20 Que. 8. C. 
260. 4 Que. P. It. 176, 353.

Joint seizure — Grounds of opposition 
—Frivolity.] — The Court will dismiss as 
frivolous, on motion, an opposition à fin d’an- 
nulcr made by joint defendants on the fol
lowing grounds :—1. That a requête civile 
is pending to annul the judgment, no order 
to suspend proceedings having been given by 
the Judge.—2. That the seizure is made up
on defendants jointly without stating which 
owned the effects seized, tin* seizure being 
made in the joint domicil of the defendants. 
—3. That the notices of sale are irregular, 
no detail of such irregularity being given. 
Nash v. Honan, 2 Que. P. R. 452.

Landlord's privilege —Sr.le aid lease]
—When goods are under seizure, the execu
tion debtor cannot, by selling these goods, 
with the land on which they arc, to a third 
person, and by taking from this third person 
a lease of such land and the goods seized, 
confer upon the third person a landlord’s
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privilege capable of being set up ae against 
the execution creditor, upon distribution of 

Bîtoleg (ni the sale of these 
goods, made at the suit of another creditor. 
Dogmata v. Honan, 17 Que. 8. C. 478.

Lesser of gooda seised.] —A tuird party, 
the lessor of the goods seized, who has re
served to himself the right to re-take them if 
the lessee should not pay the instalmenta 
regularly, may exercise such right by way of 
opposition to the- seizure of the goods by a 
creditor of the lessee. Faraud v. Emund, 5 
Que. I\ R. 58.

License under Llqnor License Act.]
—See U aUk v. II alprr, 22 C L. T 4», 3 <) 
L. R. 158.

Mining lease — Prospector’) license — 
Machinery - Annexation to freehold — Trade 
fixtures—Fi. fa. de boni*- Sale.]—The li
censees of a mining a rear in Nova Scotia 
erected a stamp mill ou wild lands of the 
Crown, for the puritoae of testing ores. All 
the various parts of the mill were placed tem
porarily in position, either resting by their 
own weight on the soil or steadied by bolts, 
and the whole installation could be removed 
without injury to the freehold :—Held, that 
the mill was a chattel, or at any rate a trade 
fixture, removable by the licensees during the 
tenure of their lease or license, and, COMO 
quentiy, it was subject to seizure and sale 
under an execution against goods. Judgment 
in .'Mi N. 8. Reps. 305, affirmed, hut for dif
ferent reasons. I.iacombc Falla Hold Mining
Vo. v. Uiahop, 25 C. L. T. 78, 35 8. C. R.
088.

Motion to dismiss opposition -
(Jround*. ]—A plaintiff cannot, by a motion 
made under the provisions of Art'. 051, C. I\, 
demand the dismissal of an opposition because 
it is made after the delivery of a former 
opposition which has been dlemlaeed, and 
at a time when all the notices following upon 
the seizure have been given, and without the 
authorization of a Judge, and liecause it does 
not invoke grounds subsequent to the pro
ceedings which have caused the suspension of 
the sale ill the first place; such grounds hav
ing only the force of an exception o M forme 
to the opposition ; and Art. 051 applying only 
when it appears by the opposition itself, or 
by the proceedings on the record, that it is 
made with the object of unjustly delaying 
the sale. Le Comptoir d'Kacompte v. Uaudct, 
8 Que. l\ R. 117.

Movables — Can the bailiff be the guar
dian Seizure in revendication by the guar
dian— C. F. H21, 624-)—A bailiff w ho executes 
a seizure of movable property, may, upon the 
party u|H>n whom the seizure is made refusing 
to furnish a guardian, appoint himself guar
dian of the effects seised.—The guardian of 
the effects seized may, by seizure in revendica
tion. recover possession of the effects of which 
be has been deprived. Iteavfort v. Hvtu 
(19101, 11 Que. I*. R. 30t).

Movables — Liability of guardian—Dis
charge.) A guardian to a seizure of mov
ables is discharged only by the judicial sale 
consequent upon the seizure, by the consent 
of all the seizing parties, or by a judicial 
order. Lapse of time no longer affords relief

from liability for the things in his custody 
Hutrard v. Heffeman and Houard. 34 Uu- 
8. C. 624 N

Movables and immovables — Opp»*\- 
tion a* to movables—Sale of immovable 
Sheriff — It>turn.) — The plaintiff having 
caused to he seized at the same time mov
ables and immovables in the possession of 
the defendant, and a third party having in- 
opposition claimed the movables as his. th', 
plaintiff may afterwards proceed to » sal.- ,,f 
the immovables without waiting fur th- r.-Mili 
of the opposition, for he is not bound to - 
further with the contest as to the movnli,
—2. The sheriff, having, before making a r- 
turn of the writ, his proceedings, and th 
opposition, taken a copy of the writ and 
the prm'ia verbal of the seizure of tin- im
movables, may, without other authority, and 
without waiting for judgment upon the ex
position as to the inova1 -lea. proceed to adver
tise and sell the imm< vables. Oaudeau v. 
7'cfu. 20 Que. 8. C. 40.2.

Notice — Exemption — Telephone.] A 
seizure of goods under an execution and t 
notice that goods 20 miles away in the sain- 
bailiwick belonging to the same execut
debtor ire under seisure do not operat
a seizure of the latter goods. Qurrre, whet! 
a debtor's right of exemption is absolute or a 
privilege to be exercised within two days 
Sr hi v. Humphrey. 1 B. C (pt. 2) 257. and 
In re Ley. 7 R. C. R. 94. questioned in this 
regard. Semble, goods cannot be seized by 
telephone, Dickinson v. Robertson, 11 B 1 
R. 155. 1 W. L. R. 142.

Opposition — Attack on judgmnit 
Jurisdiction.]—A judgment, in execution of 
which a seizure has been made, cannot be at
tacked by an opposition d fin d'annuler, »v. 
the ground that the Superior Court had w 
jurisdiction to pronounce the judgment 
Coté v. Hernatrhez, 25 Que. 8. C. 21V

Opposition — Default of contcatatim 
Time Leave to conteat — Consolidait!», o] 
actions. ] —Where an execution creditor has 
made default in contesting an opposition to 
his seizure within the time allowed, lie will 
not be allowed after the time has expired t 
file his contestation and to join his cause to 
another cause in which ho has seiz'd the 
same goods. Archibald V. Spcnard, G Que. P 
R. 124.

Opposition —Examination of opposant.} 
—An opisisant, who claims property, suiting 
that he has been doing business for ' Him: 
time " previous to the seizure, under the sa::.r 
firm name under which the debtor was con
demned, will be ordered to appear for esa >• 
ination on the opposition. Ford v. I’ayett-,
6 Que. V. K. 57.

Opposition - Examination of opposant
Tne examination <-f an opposant «

be ordered unless the creditor seizing estab
lishes, or there appears on the face of he 
record some reason leading the Court I" be
lieve that the opi osition is made to unjustly 
retard the sale, or is unfounded, or would be 
shewn to be so by the opposant'* examination. 
Denier* v. Itergevin, 6 Que. P. R. 47.
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Opposition - Insaisissabilité — Invest
ment of moneys bequeathed — Declaration — 
Regiatration.]—A declaration that a purchase 
of property has been made with moneys de
rived by the purchaser, under a condition of 
“ insaisissabilité ” can be set up against a 
creditor of the purchaser, although not regis
tered until after the creditor had acquired his 
status as such. The following clause in a 
will. " M.v intention in making the bequests 
aforesaid being that the said property or that 
by which it shall be represented shall be 
insaisissable, the same being given to secure 
a provision for the support of the said bene
ficiaries.” is not contrary to the provisions 
of Art. 390. C. I\ C., clauses 3 and 4. the law 
empowering a donor or testator to declare 
•' insaisissables ’’ not only immovables so dis
posed of by the will, but also such as might 
be acquired in place of such immovables. 
Judgment in Haird v. Morphy, 2.'$ Que. S. C. 
497. affirmed, liaird v. Fcrrier, 13 Que. K. 
B. 317.

Opposition — Judgment — Reduction of 
amount — Xew writ. — A judgment pro
nounced upon an opposition to a judgment 
1ms the eff*-et of causing the execution issued 
and bused upon a judgment obtained by de
fault to lapse; and the party who has thus 
obtained judgment by default and has exe
cuted it. may not, after the sustaining in 
whole or in part of an opposition to the judg
ment. proceed with his execution, but must be 
content to reduce the amount to be levied 
upon his original writ to that fixed by tin- 
judgment upon the opposition.—2. The judg
ment sustaining an opposition, but grunting 
to the plaintiff a part of his demand, should 
be executed by a new writ. Detncra v. Du- 
/reine, 24 Que. 8. C. 141.

Partnership property — Ownership of 
gooda seized—Transfer to continuing partner 
— sheriff — Proceeds of aale — Liability to 
execution creditor—Datnagea—Depreciation. ) 
—A partnership existing between C. and 8. 
was dissolved, C. taking all the assets and 
assuming all the liabilities of the firm : II■ Id, 
that, in the absence of fraud, the goods of the 
firm were effectually transferred to C., and 
were subject to an execution placed in the 
hands of the defendant sheriff with instrüc-

lery upon and sell tin1 g... is of C.
The defendant, after having levied upon the 
goods under the plaintiff's execution, sold the 
goods under two executions placed in his 
hands subsequently, and paid over the pro
ceeds to the creditors at whose instance such 
executions were issued.—Held, that he was 
liable to the plaintiff in damages for so doing ; 
but was not liable for depreciation resulting 
from delay in selling occasioned by the act of 
the Court. The case was not one for punitive 
damages, or for other damage than the actual 
value of the goods at the time of the sale. 
CVoire v. Huchanan, 30 N. 8. It. 1.

Patent for invention. | — A patent for 
invention granted by the Dominion ( iovern- 
ment may be seized in execution. Farand \ 
Emond, 23 Que. 8. C. 2.

Patent for invention. 1 — Quwrc,
whether a patent for invention can be seized 
under execution. Walker v. Larnoureux, 21 
Que. g. C. 41*2.

Patent of invention - Exigible prop
erty.\~\ patent of invention is seizable, and

an opposition based upon its alleged insaisia- 
aabilité will be dismissed upon motion. 
Farund v. Emond, 5 Que. 1*. It. 03.

Possession of goods — Joint owner
ship.] A creditor can seize under ordinary 
execution only goods which are in possession 
of the debtor.—2. A third party, owner of an 
undivided interest in g....Is seized under ex
ecution against his co-owner, may prevent the 
sale of the goods ns regards his own rights. 
Turner v. Hradshaw, 6 Que. I*. It. 184.

Prior seizure. 1—An opposition for the 
purpose of setting aside a seizure under ex
ecution is well-founded in law if, among other 
grounds, it invokes a prior seizure under 
execution of the same goods, even if it is not 
alleged that the sheriff is proceeding under the 
>rior seizure. Sumson v. Hcaurcgard, 3 Que. 
\ It. 230.

Product of timber — Permit to execu
tion debtor to cut and remove from Crown 
lands Partnership—Purchasers Claimants 
— Interpleader—Interest of partner. |—]•’. F. 
Kendall, an execution debtor, was the holder 
of a permit entitling him to cut and remove 
from certain lands of the Crown a quantity 
of railway ties. He entered into a contract 
with the Canadian Pacific It. W. Co. to fur
nish them with 30,000 ties on certain terms 
as to delivery and payment. To enable him 
to carry out the contract, he applied to the 
Hank of Ottawa for advances, which the 
bank agreed to make, on receiving an assign
ment of the moneys payable under the con
tract and other securities. K. F. Kendall 
and Thomas Robinson entered into partner
ship in the business of tie manufacturers, to 
be carried on upon lands comprised in the 
permit, and to include the carrying out of 
the contract with the Canadian Pacific Itw. 
Co. The agreement of partnership was at 
first oral, but, later, it was. at the instance 
of the Batm of Ottawa, reduced to writing 
and signed by the parties, and a certificate of 
the partnership was duly registered. The 
partners proceeded to the lands, and Robin
son was left in control, in accordance with 
the partnership agreement. He established 
the camp and commenced to cut the ties, and 
got them out on the ice on an arm of the 
Lake of the Woods. In the spring they were 
boomed and finally towed to Norman’s Bay, 
where they were seized by the sheriff. The 
boom timber and logs were cut by the part
nership for the purposes of rafting the ties, 
and were properly taken for that purpose ; 
—Held, the claim of the execution creditors 
could not take effect so ns to deprive the 
partner Robinson of his rights, or prevent 
him from enforcing them in tlie name and on 
behalf of the partnership. The property in 
the ties was shewn to be in Kendall & Robin
son and the Canadian Pacific Rw. Co., as 
purchasers from them, and the property in the 
boom timber and log. *■> be in Kendall & 
Robinson. A sale of Kendall’s interest in the 
partnership would not past’ the property to 
the purchaser, but would give to him a right 
to an account of the partnership transactions 
with a view to ascertaining and realising 
the interest of the execution debtor. But 
there were no means by which such a proceed
ing could be taken in this matter. The money 
in Court stood us security for the ties, boom, 
timber, and h gs seized by the sheriff. It was 
not possible to determine in this proceeding
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whether Kendall was entitled to any, and, 
if so. how much of it. The materials for such 
an inquiry were not before the Court. l>e- 
I
feeding in wbivh all questions between the 
pai neral p .■ i .1 ibe e*e<ution debtor could be 
properly inquired into and adjusted. Appeal 
dismissed. Com. I‘ac. /ftr. Co. V. /f«f Portage 
Lumber Co., 6 O. W. K. 473, 10 O. !.. It 273.

Property already under seizure —
Duty of sheriff Seizure upon zeizurr. | A 
sheriff, having a judgment against the defend
ant, issued a fi. fa. addressed to the coroner 
tArts. 35, .111, C. 1M, ami the latter seized 
the immovables of the defendant. The de
fendant having lodged an opposition, the 
coroner returned the writ, the opposition, and 
all hi* proceedings. Subsequently the plain
tiffs, having a judgment against the defend
ant. issued a fi. fa. addressed to the sheriff, 
and he seized thereunder the same imniov- 
tbleo: //«•/(/. that the old maxim ' seizure
upon seizure is invalid " exists no longer ex
cept as modified by the Code of Procedure: 
that the sheriff had not to note this second 
writ upon that addressed to the coroner; tout 
art. 711, C. I\, did not apply to this case: 
that the sheriff, upon receiving the second 
writ, had nothing to do hut seize, since h» had 
lot Hi'n the first writ, and that writ had 
not been addressed to him. Richer \. 
Michaud, 20 Que. 8. C. 442.

Property declared by will Insaisiss
able — Nitre re for debt of teatator.)—P. M. 
devised his property to L. M., without re
serve, constituting him his universal legatee 
from the day of his death, upon the express 
condition that 1 II
property la favour --f hie children, in equal 
or unequal parts, as he should judge fit when 
making partition of his other property. I,. 
M. accepted tile devise. Then, by his will, 
he hi-queathed ids property (other than that 
whicli be had from P. M.) to his son J. B. 
&!., the present defendant, on the express 
condition tlmt he should preserve the property 
for his children and divide it among them 
equally or unequally. And, moreover. L. M., 
desiring to discharge the trusts mentioned in 
the will of P. M., made choice of bia said 
son ,1. B. M. to receive the property left by 
P. M.. ami he gave him all such property, and 
added that he (I* M.) wished and intended 
that the property belonging to the testamen
tary succession of P. M. should be preserved 
in the same manner as the property devised 
by L. M., ami he concluded his will as fol
lows: “I wish and intend that the enjoy
ment of the property als/ve «h-vised to my son 
J. B. M. shall he inaaiaiaaable and 1 declare 
that I gave him this legacy d titre d’aliment 
!.. M. dying J. It. M. accepted the will. The 
plaintiffs, having obtained Judgment against 
J. It. M„ as universal legatee, for a debt con
tracted by L. II., caused t-. ha sailed fas 
immovables coming from P. M. J. It. M. 
lodged an opposition, setting up that the pro
perty was subject to a substitution in favour 
of his children, and invoking also the inaaiaia- 
nobility clause :—Held, that the substitution 
provided by the will of L. M„ as regards the 
property which came from P. M., in favour 
of the children of J. It. M., was valid, but 
that the decree did not purge the substitution ; 
that the defendant, who was the grevé, could 
not set up the substitution by his opposition: 
that the inzaiziazabilité clause as regards the

property coming from P. M„ imposed by the 
will uf L. M., whs valid and within the 
of L. M„ but it could not he invoked men 
the debts left by L. M., and the defendant 
his universal legatee, waa bound to pay 
Richer v. Michaud, 20 Que. 8. C. 412.

Removal of goods — Obligation t 
tum.J—Where the person appointed gua ,;n 
of goods seized under execution removes t> 
he must, if the seizure is annulled, i ng 
them hack to the domicil of the 
debtor, who has a remedy by way -o n,;. 
ni#i. Adama v. Mulligan, 4 Que. 1*. It. Go

Repeated seisures Damages lloiliff 
—Execution creditor. I—A bailiff holding » 
writ of execution agalbst a debtor, instead of 
at first seizing all the chattels which w i t 
be found at the house of the debtor, >.. . i 
only n part, and, upon the debtor and his w : 
filing an opposition, returned a second un ! . 
third time and seized goods which he might 
have included in the first seizure: -Held,
that he waa liable t<> the debtor tor n
ages and annoyance which these repeat'd 
seizures had caused.—2. It whs the duty of 
the bailiff, under the circumstances, after t! 
first seizure, to abstain from proceeding upon 
the writ of execution until after J idg 
upon the opposition.—3. The party for whom 
the bailiff acted, in spite of the fact that he 
was nut aware of these repeated seizures, was 
liable jointly with the bailiff and severally f r 
the damages suffered by the debtor, win r. by 
defending the action he had adopted the mis 
of the bailiff. Hcdard v. liachand, HI Qu**. 
8. V. 448.

Right of debtor to withdraw effect* j
—An opposition to a seizure, based on ih# 
fact that some of the effects seized could hr 
been withdrawn and selected by the debt r. 
must shew that he was not allowed to select 
and withdraw them; otherwise it will I»1 dis
missed on motion. Hroubien Produce and 
Milling Vo. V. Lccuyer, 6 Que. P. K. 71.

Rule nisi—Option. ]—A rule nisi, aganst 
a guardian to effec ts seized under execution, 
which (iMMsidea giving him the option of pay
ing the amount due the seizing creditor) gives 
him the option of producing the effects, <»r : 
paying the value thereof, without the viuue 
bclng mentioned or ascertained, is ilh-g . 
and will be set aside. Simard v. Vr-eier. 11* 
Que. 8. C. 133.

Salary — Incombe law — Judgment 
the Superior Court — V. /'. 11 fia | Art. 
1147a of the Code of Civil Procedure l«‘ing 
contained in that part thereof which app-i- 
to the Circuit Court, is limited to cases 
tlmt Court, and does not stay the i■ <*• 
ings under a writ of garnishment <>i wag'- 
Issued out of the Superior Court. / »"• 
v. St. Laurent (ll*W), 11 Que. P. K. 2M

Salary — l.acombc law - Judgment n 
the Superior Court Xotice by defendant 
crediturz. j—(1) Although Article 114.-/ "I 
the Code of Civil Procedure is contained m 
that part thereof which applies to the Circuit 
Court, it is not limited to cases in that tb.iirt. 
said article being general in its prohibition " 
any "Saisie arrêt against defendant. — I'-) i •' 
clerk of the Circuit Court being hound to k'fp 
a list of the parties who comply with the dis
positions of Article 1147o C. P., the debtur
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is not bound to give notice to his creditors 
that his name appears on that list. Nevcn v. 
A Hard, 11 Que. P. K. 107.

Section of railway. | — A section of a 
railway may be seized and sold separately ; 
it is not necessary that the seizure should 
apply to the whole line. Dillon v. Atlantic 
and Lake Superior Hic. Co., 10 Que. 8. C. 
633, 6 Que. P. It. 08.

Separate claim for costs. | — If the op
position to an execution which has been issued 
st the request of the attorney separately, and 
of the party whom he represents, is ill founded
virii peel... . to the attorney, l"- can demand
the dismissal as to him. Laramie v. Hubert, 
8 Que. P. It. 107.

Sheriff -Notice—Custodia legis — Secur
ity.]—Goods were seized under execution by 
tin- sheriff, who left them in possession of the 
judgment debtor's wife, who claimed to la
the owner, upon her agreeing to hold 
them for him. Some months later the sheriff, 
under the same writ, took the goods, which 
iv-re then in the possession of the claimants, 
who claimed to have bought from one 11., who 
claimed to have bought from the wife after 
the original seizures:—Held, in view of the 
Administration of Civil Justice Ordinance, 
1S8-1. s. 83, that there was no abandonment 
bv the sheriff: that he was right in resuming 
actual possession : and that, therefore, the 
execution prevailed over the claimants' title. 
Hrittlebauk v. (Iroy-Jone», 1 Terr. L. It. 75.

Ship seised by sheriff under fl. fa.
—Connivance to bring ship from foreign 
wafers into sheriff's bailitcick Declaration 
that ship nan not exigible—Public polity— 
International laic—Ashburton Treaty Art, 7 
—Costs, 1 This was an issue in which plain
tiffs affirmed and defendant denied that the 
ship " Houghton." seized or taken on or 
about 19th April, 1910, by sheriff of Essex, 
und r -in execution issued in t lay v. Bough- 
ton. was improperly brought by defendant 
or with his connivance, or by others, into the 
bailiwick of the sheriff of Essex .or'came

■ thin he bailiwick of the sheriff <»f Essex, 
under such circumstances that the ship was 
ii" exigible in execution, and that the said 
seizure was an abuse of the process of the 
t'mirts and should be released. Defendant 
in this issue recovered $10,000 for damages 
for a collision between a vessel of plaintiff's 
and defendant, and seized this vessel, which 
broke away or was released from her moor
ings on the American side and drifted to 
the Canadian side at night in a storm.— 
' lute. ,1., held, that plaintiff was entitled to 
a declaration ns asked, and that plaintiffs 
were entitled to costs of the interpleader
ord< r and laddeat thereto and the extra 
costs occasioned by the postponement of the 
■ale and of the trial of the issue and judg
ment. Thirty days’ stay. Houghton v. May 
<19101. 17 O W. R. 760, 2 O. W. N. 370, 

O. L R

Stay — Appeal—Irregular notice—Costs 
nil, t taking by advocatt In repay OoiU of 

lery l—The defendants, having served notice 
of motion to the Court en banc for a rule to 
slii-w cause why the verdict for the plaintiff 
should not be set aside, or for a nonsuit or a 
new trial, applied to the trial Judge, under

J. O. Ord. 512, after seizure under execution 
issued upon the judgment for a stay of pro
ceedings. upon tin- ground of irreparable loss 
and inability of the plaintiff to repay the 
amount levied in case tin* appeal should be 
successful:—Held, that tlu-re was jurisdiction 
to entertain the application, although the 
notice of motion was perhaps irregular in 
form.— (2) That the fact that the plaintiff 
would not be able to repay tin* amount levied 
in cose of an adverse decision on appeal is 
sufficient ground for granting stay. Stay 
ordered on security being given.— (3) That 
• xecution for costs should be stayed unless the 
advocates give personal undertaking to re
pay them in case appeal succeeded.—(4) That 
the defendant, having delayed making applica
tion until after issue of execution and seizure, 
should pay the costs and expenses incurred 
by reason of the delivery to the sheriff of the 
execution.—(5) The costs of application must 
In- paid forthwith by party applying. Merry 
\. Mckalln, !.. It. 8 ('h. 205, and Cooper v. 
Cooper, 2 Ch. I». 492, followed. Patton v. 
Alberta Coal Co., 2 Terr. L. It. 294.

Stay — Motion to dismiit—Exception.]—- 
An opposition to a seizure under execution 
will n<>t be dismissed upon motion because no 
order f<>r a stay has been made by a Judge; 
the sheriff having suspended proceedings and 
made a return to that effect, the opposition is 
regularly before the Court for adjudication.— 
2. Such a motion, not attacking the merits 
of tin- opposition, is in the nature of an 
exception <1 la forme, and cannot he enter- 
tained except in so far as it attacks the oppo
sition as futile and is based upon prejudice 
caused by tin- irregularities complained of. 
Mlle de St. Jean V. Lefebvre, 3 Que. P. U. 

23.
Stay — Second opposition — Former one 

dismissed Reservation.]—Where an opposi
tion (1 fin lie charge was dismissed, by a judg
ment which reserved to th*- opposant the right 
to take the proper proceedings to protect his 
interests, no order to stay the proceedings 
upon the execution pending a new opposition 
will be granted to the opposunt now setting 
up a different claim base upon reasons exist
ing before the former opposition was made. 
Thompson V. Caldteell, 2 Que. P. R. 428.

Substitnticn — Interest of «nsfitole.] — 
1. The property held under a substitution, 
which has not been declared to be exempt 
from seizure, can be seized for the debts of 
the institute. The interest of the institute 
in n substituted property can be seized, but 
the sale does not affect the rights of the sub
stitutes unless the sale has been made for a 
claim either prior or preferable to the sub
stitution itself. Desjardins V. Miehald, 8 
Que. Q. B. 494.

Sufficiency !—An opposition to a seizure 
alleging that the opposant is the owner of the 
animals seized, on account of having himself 
bought them and paid for them out of his own 
money, supported by an affidavit following 
the provisions of Art. 047, C. P., is sufficient 
in law, and will not be rejected on motion. 
Perron v. Marquis, 4 Que. P. R. 174.

Sufficiency of leisure— Sale—Adjourn
ments — Notice Expiry of tent.) —The de
fendants contended that the bailiff executing 
a writ of ft. fa. did not make a seizure, as

y
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required by law, of certain building*, or ihat, 
if be did legally aeize, he abandoned the 
seizure ; that be did not give due notice of me 
sale, or at any rate of the adjournment; 
that the building* were sold for an inadequate 
price ; and that the writ had expired before 
the sale. The bailiff found the building* 
locked. He did not enter them, or put a man 
in posae*aion, but put up written notice* on

and mentioning the date when and the place 
intended to sell //. Id, reasonably 

sufficient to constitute a seizure a* against 
defendant*, whether it would, or would not, 
have held the property as against a subse
quent bona fide purchaser from the owner for 
value, without notice. No notices of the 
several adjournments of the sale were made 
public by the sheriff, hut the debtor must be 
presumed to have knowu of the day fixed for 
the sale, a* a solicitor, at the sale, on the 
defendant's behalf, gave the bailiff a notice 
forbidding the sale. The seizure was made 
while the writ of execution was in force, and 
the sale then advertised was adjourned from 
time to time till the buildings were ac tually 
sold. The fact that the writ expired before 
the actual sals was, therefore, unimportant. 
Diron v. Mack ay. 22 C. I* T. 374.

Territories Real Property Act —Cre
ditors' Relief Ordinance—Expiry — Hcnctral 
—Priorities Seizure — Sheriff's sale —
Advertisement — Postponement — Appeal — 
Admission of point of lair.]—No question of 
the effect of the (Jretliturs* Relief Ordinance 
being raised, the priorities <>f aevera 
lions against land depend not upon the date 
of their delivery to the sheriff, but u|>on 
the date of the deposit with the registrar 
of certified copies of the executions, accom
panied by memoranda of the lands sought to 
be charged. —2. The sheriff's advertisement 
of sale of land is a seizure of the land.—3. 
The effect of s. 94 of the Territories Real 
Property Act is to provide that neither the 
detifery "f the eiecutlon '<> the sheriff nor In- 
seizure of the land binds the land, hut only 
the deposit with the registrar of the copy-
execution and accompanying memorandum. 
—4. Any seizure by the sheriff enures to the 
benefit of all execution creditors whose execu
tion* are then in his hands, ami thi* notwith
standing that, in cnee tne seizure i* by 
way of advi rtiseraent, the advertisement men
tions only one or some of such executions; 
and semble, also, notwithstanding that some 
of euch executions were not in the sheriff's 
bands for a sufficient time to authorize an 
advertisement for sale under them alone.—6. 
The sheriffs advertisement of the *ale of 
lands raaj properly run prior to the expira
tion of the year, during which he cannot 
actually sell ; and semble, v.-n if the data 
fixed for the sale fall abort sf the year, hut 
the sale i* adjourned »•> • date aubw , lent
to the lapse of the year, the sale would not 
be bad on that account.—6. A sheriff having 
seized lands under an execution before it 
has expired can proceed with the sale of such 
lands after the lapse of the time for the 
renewal of unexecuted executions :—Held, on 
appeal to the Court en banc, that the priori
ties of several executions against lands is 
not affected by the provisions of a. 94 of the 
T. R. P. Act, and that therefore such priori
ties are not determined by the order in which 
copiea-execution and accompanying memo
randa are deposited with the registrar, but by

the date* of delivery to the sheriff—2 The 
distribution of the proceeds of the sale is 
governed by the provision* of the Creditors' 
Relief Ordinance.—3. Although no question 
was raised before the Judge of first instan- >•, 
h* to the effect of the Creditors’ Relief Ordin
ance, and it was there conceded that the re- 
spective execution creditors had the right 
to have the proceeds of the sale applied i 
the executions in the order of their legal 
priority, this could not he construed a* a 
consent on the part of the claimants to the 
fund that it should be disposed of in tie 
same manner as if the Ordinance wet' not 
in force, but merely as a contention on tlnor 
part that the whole fund should he applH
on their executions, ami in the absei....... f
consent on the part of the sheriff and all the 
parties Interested in the fund, tin* providon* 
of the Ordinance must govern its disposal. 
Limoges v. Campbell, 2 Terr. L. R. 381»

Title — Necessity to allege.]—An opposi
tion which merely sets forth that tin* opp»>- 
sant is proprietor of the effects seized, with
out mentioning any title thereto, is futile, and 
will lx» dismissed on motion. Desroches v 
Drapeau, 3 Que. P. R. 230.

Writ of possession — Opposition - 
Stay of proceedings.]—An opposition t.» a 
writ of possession which alleges that, since 
the judgment rendered against the defendant, 
he has obtained from one of the attorney* of 
the plaintiff leave to occupy for a certain tune 
the room let by the plaintiff, and which is 
accompanied by an order for a stay made by 
a Judge of the Superior Court, will not he 
dismissed on motion. Hart v. Dubreutl. 3 
Que. I*. R. 291.

7. Salk Under.

Conveyance — Mistake — Title Rrs- 
cission of sale.] — When an Immovable in 
advertised to he sold by the sheriff, and an 
order of the Court is made to withdraw a 
portion of it from the sale, and the latter 
talers place in conformity with such order, the 
delivery to the purchaser of a title deed drawn 
by mistake ns if the whole property originally 
advertised had been sold, confers no right to 
the same upon the purchaser. If. t lerefore. 
the document so drawn In error is returned 
to the sheriff for any purpose, he Is justified 
in retaining it, end will not bo compelled by 
action to return it or to issue another in the 
same form, nor do such facta afford ground» 
for the rescission of the sale. Walker v. 
Thibaudeau. 29 Que. 8. C. 482.

Ejectment Sheriff's deed under II lift- 
ch. 7—Wont of notice cured by s. 22—Deed 
void if land not described by metes and bounds 
at sale.I—The 7th s. of 11 Viet. c. 7, enacts 
that before proceeding t«> sell land taken in 
execution under that Act the sheriff shall at 
the sale publicly declare the metes and bound» 
thereof Sec. o enacts that no omission of 
any direction relative to notice or form* shall 
render a sale invalid. The locus was sold by 
the sheriff and bought by Y. for a trifling 
sum. It appeared that notice of sale had not 
been duly given by the sheriff, and also that 
the land was not described at the sale by 
metes and hounds. Y. brought ejectment 
and obtained a verdict. In the argument on
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a rule to net the verdict aside mid for 
a new trial two questions were raised.— 
1. That plaintiff must prove due notice of 
aai 2. That the land had not been de- 
icribed at the sale by metes and bounds and 
the sale was. therefore, void:—Held, Veters, 
j„ that the want of notice being in a proceed
ing previous to the sale was cured by s. 22 of 
the Act. That the want of description by 
metes and bounds at the sale was a defect, 
which was not cured by s. 22. and rendered 
the sale invalid. Yeo v. Iletts (1856), 1 
P. E. I. tt. 11».

Equity of redemption - Vnassignci 
dou-ir in Share in Equitable execution. ] — 
A right of dower in an equity of redemption 
before assignment is not exigible under a writ 
of ft. fa., nor is the share of one of several 
tenants in common of an equity of redemp
tion. Where a person dies possessed of lands 
mortgaged by him, his widow, before assign
ment of dower, though entitled to redeem, has 
no estate in the land, and is therefore not an 
•‘assign” of her husband, nor a “person 
having the equity of redemption ” within s. 26 
of the Execution Act, It. 8. O. 1897, c. 77, 
and her interest does not come within s. 30 of 
that Act. and therefo-e is not saleable under 
it nor under s. 33. In such a case an execu
tion creditor seeking equitable execution 
should proceed under Rules 1016-1018, and 
not by action. Canadian Hank of Commerce 
v. Ralston, 22 C. !.. T. 232, 4 <>. L. It. 106, 
1 O. W. R. 351.

Estoppel -.4(/mission of evidence—Eject
ment.]—Defendant whose lands have been 
sold under statute execution, issued upon a 
judgment entered upon a warrant of attorney 
signed by himself, is estopped as against n 
purchaser at sheriff’s sale from setting up 
title in a third party. Connelly V. McLeod 
• 1881), 2 V. E. I. It. 373.

Fixtures — Opposition—Appeal — Title 
of purchaser. 1—The appellants, a company 
having their place of business in the Province 
of Ontario, had sold certa’n machines to K. 
Bros, of Joliette, with a resi -vation of right of 
property. The mill in which these machines 
were installed having been seized with the 
machines at the suit of the curator under 
an assignment of K. Pros, for the benefit of 
creditors, and of a creditor of one of the in
solvents. the appellants filed an opposition, 
which the resiiondent contested, and which 
the Superior Court dismissed. The appel
lants. nearly four months after the judgment 
of the Superior Court, appealed to the Court 
of Queen’s Bench, which maintained the 
opposition; and this judgment was affirmed 
by the Superior Court of Canada. However, 
in the interval between the judgment dis
missing the opposition and the institution of 
the nppeal, the creditor obtained from the 
protbonotary a writ of mi. < /.. and, through 
the agency of a person named by the respon
dent, the curator obtained from a Judge an 
order for the sale of the mill and the ma
chines. The sale took place after the appeal, 
but the appellants knew nothing of it until 
after they had obtained the judgment of the 
Supreme Court, and at that sale the respon
dent became the purchaser of the nill and 
the machines, and subsequently disposed of 
them:—Held, that the ti pondent, whom the 
appellants had informed of their right of 
property in the machines and the nullity of

the seizure which had been made of them, 
could not, by instigating the order and be
coming the purchaser at th« sale, obtain a 
title which would be good against the appel
lants. and that in disposing of the machines 
as things belonging to him, the respondent 
had made himself responsible to the appellants 
for their value. Watcrous Engine Work* Co. 
\. Hunt, nj Hochelaga, 12 Que. K. B. 288.

Goods — Opposition to sale—Xotice — 
Parties- Debtor. |—An opposition to the sale 
of movables will not be maintained unless 
notice of contestation has been given to the 
parties, including the debtor. I aliquctte v. 
duilbault, 5 Que. V. R. 163.

Goods — Place of sale — Residence of 
debtor. |—An execution debtor has the right 
to say that goods of his seized under the exe
cution shall not be sold at the place of his 
residence at the time of sale, if such goods 
were not seized there and have not been taken 
there by him. but are in the control of the 
creditor, who proposes to remove them to the 
ai tual residence of the debtor. Adams v. 
Mulligan, 10 (jue. 8. C. 308.

Goods not seized — Irregular sale—Ac- 
quiescence — Purchase in good faith.]—A 
portion of a debtor's stock-in-trade having 
lieeti seized under a writ of execution, the 
bailiff, on the day fixed for the sale, added 
other goods of the debtor to the list of those 
seized, and, at the request of the debtor, who 
was desirous of repurchasing his stock-in- 
trade, sold the entire stock en bloc. The pro
ceeds of the sale were distributed among the 
creditors in due course of law. The debtor 
having shortly afterwards, made an aban
donment of his effects, his curator, by the 
present action against the purchaser at the 
bailiff's sale, sought to have the sale annulled 
ns irregular and void, and the goods returned, 
or their value paid to the plaintiff:—Held, 
that, although the sale was irregular, and Im
properly included goods which had not been 
seized or advertised for sale, yet the pur
chaser having acted in good faith and even 
offered to re-transfer the goods, the price 
being a reasonable one, and the proceeds dis
tributed according to law, and the creditors, 
moreover, having suffered no injustice in 
consequence of the irregularity of the pro
ceedings, the sale should not be annulled. 
Her nier v. Dcpocas, 24 Que. 8. C. 70.

Hay seized and sold by sheriff.] —
Defendant, a sheriff, seized a quantity of hay 
which he sold under N. 8. Jud. Act, Order 
46, Rule 5. Vlaintiff brought action to re
cover damages for wrongfully depriving him 
of the hay. Vlaintiff claimed the hay as pro
ceeds of a lot of land of which he holds title 
ns assignee of a mortgage. Maegillivray, Co. 
C.J., held, that plaintiff had failed to prove 
that he was in possession of the land at the 
time tlie hay was made or that he acquired 
title to the hay before the levy and dismissed 
action with costs. Macdonald v. Doucette
(1010), 8 E. L. It 529.

Interest in land — Action by execution 
debtor to sot aside -Purchase by execution 
creditor — Irregularities — Advertising—In
adequacy of price—Resale by purchaser to 
wife of plaintiff—Charge on land—Déclara 
tion—Costs. McNichol v. McPherson, 10 O. 
W. It. 844.
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Irregelarity- iN-ath of original 

•nt- -Es porte order of revivor—Order for 
leave to issue execution in name of defendant 
by revivor—Failure to nerve order* on plain 
tiff — Rule 348 — Practice — Satisfaction of 
judgment, Ftone v Goldstein, 0 W. L. R.

Land - Formalities—Minutes of seizure 
—Flare of sale.)—The formalities prescribed 
by Art* 70ti. 741 and 743, C. <\ I*. fo. the 
sale of immovables by the sheriff, are impera
tive, and the omission in the proccs-vtrbal 
or miaule* of seizure of the name of the 
street in which the immovables are s.tuated is 
a fatal defect which annuls the sale.—2. 
Whei.' ibe « iveptions mentioned in Art. 741,
t, \ C. P., do not apply, a sal- of an i jmov- 
abie commenced at the registry office and ter
minât. d at the sheriff's office, instead of be
ing made at the door of the parish church 
of the locality where it is situated, is null. 
tiattyer v. Rioux, 18 Que. 8. C. 173.

Land - Irregulanius — Division Court 
judgment — Transcript — Advertise! nt — 
Return—Inadi qaacy of price — .Veto trial— 
Affidavits.]—Held, that it was not an objec
tion to the sheriff's sale that no execution 
was issued from the Division Court in which 
the judgment was recovered before the issue 
of the transcript to the County Court in 181*3. 
According to Jums v. Faston, 19 A. It. 1(13, 
Fur gett v. Tulin, 24 C. P. .r>41), is no longer 
applicable. — 1!. That although the execu
tion was issued against two defendants, 
while the transcript shewed a judgment
u. uinst only one, and although the execution 
recited the wrong date for the judgment, 
these were mere irregularities which did not 
vitiate the sale.—3. That it was not necessary 
to the validity of the sheriff's deed that there 
should ltv au advertisement in the Gajictte. 
The absence of an advertisement was a mere 
irregularity. — 4. That the fact that there 
was no return to the ft. la. goods did not 
invalidate the sale, but was a mere irregular
ity. Hons v. Malone, 7 O. R. 397, followed.— 
fi. That the inadequacy of the price for which 
the lands were «-old to the plaintiff might have 
been a ground for declaring that the deed 
should stand merely as security for the 
amount paid, hut in this case there were 
other circumstances, and the trial Judge had 
made a finding of fact, viz., that the defend
ants authorised the sale, which made it im
possible to so declare, there being evidence 
to support such finding.—(1. That the affida
vits filed for the purpose of obtaining u new 
trial did not make out a case which would 
justify the Court in exercising its discretion 
to grant a new trial. Sta.unton v. AleEean. 
21 C I. T 587.

Land - l'su;ru< tunry — Executris — 
Title—Rioht of purchaser. |—A sale of lauds 
in an action against a widow, formerly com
mune en biens, ns well personally as in tb 
capacity of testamentary executrix of her 
husband and usufructuary, gives a perfect 
title to the purchaser, and he is bound to pay 
the pun-haw price. Desrocher« v. Mallette, 
3 Que. P R 490.

Lands — Advertisement—Distribution — 
Costs of execution creditor — Creditor — 
Creditor's Relief Ad.]—Where two writs of 
execution against lands were placed in the

sheriff’s hands on the same day, and. no 
further Steps being tak-n by the first exe
cution creditor, the second execution creditor 
directed the sheriff io advertise and sell the 
lands, which he did under the second execu
tion creditor's writ Held, that the adv-r 
tisement was in law the seizure of the lands 
under the second execution creditor's writ. 
and. there being no seizure or sale under that 
of the first, the second was entitled, under < 
20 of the Creditor's Relief Act, R. S O. 
1897 c. 78. to payment in full of bis tax-d 
costs and *’’e costs of his execution, wu< h 
exceeded the amount of the residue ..f ti 
proceeds of the sale after payment of -h, 
sheriff’s f »es. McGuinnrss v. Alctiutnin* 
22 C. L. T. 54. 3 O. L. R. 78.

Land? -Collocation of hypothecary credt 
tor—Right of execution debtor to cant< ! 
Conditional debt.)—At the time of a sheri:1"- 
sale the judgment debtor has a right to con 
test the collocation of an hypothecary crodi 
tor, whose debt is conditional, and who is 
collocated as « simple creditor, inasmuch a 
if the condition is not realised, the creditor 
will have received the money, and, not ha vine 
furui?h«>d the security required from n condi
tional creditor, he will perhaps not be i 
position to repay the amount which he has 
received. Renoii V. Sle. Marie, 5 Que. I'. It. 
222.

Lands — Diligence — Creditors—Priori
ties. J—In order that n first seizure of an 
immovable shall prevent a second one, it i* 
necessary that at the moment when it h 
desired to proceed with the second, there shall 
he nothing to hinder the sale of the immov
able under the first seizure. Therefon 
the creditor making he first seizure has mm-
pended the sale of the immovables, he
oppose a seizure made by another - reditor. 
Garand V. Roussin, 19 Qm 8. C. 5th!.

Lands — Ejectment Defence— Adi* 
Possession- -Evidence—Admission of dcatl 
Deed — Certified ropy—Affidavit — Judgnunt 
—Registry of—Ntat ite of limitations. ] —In 
an action brought by the plaintiffs, trustee* 
under the will of I*., to recover possession f 
land bought by them at a sheriff’s sale under 
execution on a judgment recovered by I1 
against M.. the defendant relied upon hi* 
adverse possession of the land at the ti.'ie 
of the sale :—Held, that the defence was not 
applicable to «lie case of a sheriff selling 
under execution. The objection was also taken 
that at the tr.al the plaintiffs failed to give 
evidence of tie death of D.—Held, that the 
objection was one which under Order 21, Rule 
5 must be specifically taken ; and the decep
tion in evidence, without objection, of i 
certified copy of the will of 1). was an im
plied admission of his death. At the trial 
the plaintiffs put in evidence a certified copy 
of the deed to >!.. the judgment debtor, with 
out shewing that th. original was not in the 
plaintiff's possession.- Held, that this was 
a matter ns to which the plaintiffs should Is* 
permitted to amend by tiling the usual statu
tory affidavit. Per McDonald, C.J.. that the 
registry of the judgment obtained by D. had 
the same effect, so far as his title was con
cerned, ns if he held a mortgage.--/ftW, 
also, the judgment being registered, ami se- 
suring the title, that the Statute of Limita
tions would not begin to run until after 
the date of the recovery of the judgment 
Doull v. Keefe, 34 N. 8. R. 15.
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Lande — Opposition—Contestation—Ap
peal—under vtn. et. — Rights of pur- 
chaser.j — The intervenant, the holder of a 
judgment against one V., having made a seiz
ure under execution of an immovable of 
which V. was in possession, the plaintiff as
serted an opposition d fin d'annulcr against 
this leisure, alleging that she was the owner 
of the immovable by virtue of a sale made 
by V. to her, and her opposition was con
tested by the intervenant, who alleged that 
the sale by V. to her was fraudulent. The 
opposition was maintained by the Superior 
Court, but that judgment was reversed by 
the Court of Review, which dismissed the 
opposition, maintained the seizure, and order
ed a sale of the immovables under writ of 
ten. it. By virtue of this last judgment 
the intervenant advertised the sale of the 
immovable upon ten. ex., and the sale took 
place an<l one became the purchaser, lie 
sold to the defendant. After the sale under 
the ten. et., but before the time for appeal 
had expired, the plaintiff appealed from the 
judgment of the Court of Review to the Court 
of Queen’s Bench, and, not wishing to give 
security for the costs of the appeal, signed 
the declaration required by Art. 1214, C. 1‘. 
C., consenting to execution upon the judgment 
against her. The Court of Queen's Bench 
reversed the judgment of the Court of Review 
and restored that of the Superior Court. The 
plaintiff then brought the present action to
recover the immovable sold, and the interven
ant (the judgment creditor) intervened in 
this action, and contested it: If-Id. that the 
seizure havimr been made against one in 
possession a,nimu do mi ni. the sale, Laving 
taken place after the fulfilment of all the for
malities required by law, and before the ap
peal of the plaintiff, was valid, and had 
wiped ont the right <.f the plaintiff to the 

■ le itself, and left her only a claim 
upon the purchase money. Renaud v. Denis, 
23 Que. 8 C 111.

Lands —Priorities — Intervening transfer 
— Sale — Distribution of proa i ds — Credi
tors' Relief Ordinance — Ultra vires. ] — 
There having been lodged with the registrar 
a copy of ft. fa. lands in two several actions, 
with memoranda of the same land to be 
charged; the land standing in the defendant's 
name at the Mme of the lodging of the first 
ft. la., but Laving been transferred to and 
standing in the name of a purchaser itum the
defendant at the time of the lodging of the
second execution, and the lands having been 
sold under the lirai fi. fa. .—Held, following 
Roa,eh v. McLachlin. 1!) A. It 4M, and 
Briethaupt v. Harr, 20 A. U. WO, that the 
first execution creditor was entitled to the 
whole proceeds of the sale. The members 
of the Court were divided in opinion as to 
whether the Creditors' Belief Ordinance was 
ultra vires so far as it purported to affect 
executions against lands, as being inconsist
ent with the Territories Beal Property Act. 
Massey Manufacturing Co. v. Hunt. McCor
mick Harvesting Machine Co. v. Hunt, 2 T. 
L R. 84

Movables - Hour of sale — Number of 
bidders—C. /*. 6.Î5. #>‘52.1—The fact that a 
«ale of movables under authority of justice 
was held only at a quarter to eleven when 
it had been announced for ten o’clock, and 
the further fact that there was but one bid

der present who made but one bid are not 
sufficient reasons in law to upset the sale. 
Frank v. Donohue (1010», 11 Que. P. R. 235.

Movables — Revendication — Pleading.] 
—A plaintiff who re vend ica tes movable pro
perty may set forth, iu answer to a defence 
alleging that the defendant bought the pro
perty at ;i judicial sale in virtue of a writ 
of execution prior to that upon which the 
goods were sold, tlmt the second sale was 
simulated and only effected by the defendant 
forcing the locks of the house where the 
goods were deposited. Helfrey v. Frank, 4 
Que p. R. 337.

Patent tor invention — Irregularities
at sale—Wan1 <>f proper notice—Advertis
ing—Settin-T aside sale—Action — Pariies— 
Costs. M< l.awihlin Automatic Air Drake Co. 
v. Allan, 4 O. W. R. t!7

Perishable goods under seizure—Who
ra.ii ask for itf—C. C. /’. MJ.]—The guard
ian alone can be authorised to sell perishable 
goods under seizure. Charbonneau v. Gos
selin. 11 Que. P. R. 10ti.

Purchase by person who has ac
quired rights of execution creditor —
Irregularities — Lis pendens — Advertise
ment—Description of land—Sale at under
value—No interference in conduct of sale— 
Ratification ,»f sale by execution debtor— 
Participation in proceeds. teen v. Steen, 
» O W. R. IS, 10 O. W. R 720.

Re-sale - Liability of oidder—Garnishee
—Contempt of Court. ]—When a judicial ad
judication of movables is not followed by im
mediate payment of the price of adjudication, 
the bailiff may immediately resell the said 
movables.—2. But this does not release the 
bidder from his liability. The moment a per
son bids at a judicial sale, lie incurs liability 
for the amount of his bid. and is bound to 
make the same good if the subsequent sale 
does not realise an equal amount.—3. Iu this 
cas- -he garnishee, having after the sale paid 
the am omt of tin- adjudication to him of the 
books seized both bv him and the plaintiff, 
was discharged of his obligations as garni
shee.—4. He was not subject to coercive im
prisonment for contempt in not delivering 
the books to be sold again a' the suit of the 
plaintiff, who had also seized them. Duchesne 
v. Collins, It) Que. 8. C. 277.

Reversal of decree for error — Resti
tution.}—Where goods were sold under an 
execution upon « decree reversed on appeal 
for error, it was held that restitution should 
be of the amount of the sale and no, of the 
real value of the goods. Robertson v. Miller,
25 C. L. T. 7(1. 3 N. F Eq. 78.

Sale of equity of redemption — Pur
chase by execution creditor — Subsequent 
conveyance to debtor—formante Incum
brances—Release.]—Under a writ of fi. fa. 
against the lands of the original defendant 
(the mortgagor) the sheriff sold the equity of 
redemption in mortgaged land, and conveyed 
it to the purchaser in 18DV». The purchaser 
was at the time the assignee of the judgment 
upon which the fi. fa. was founded. After 
holding the interest acquired by his pur
chase for a year, he sold it to the mortga^T,
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and made him the usual short form oonrey- 
§09 t l-i IV

money* realised under aale were not suffi
cient to satisfy the judgment, and the writ 
was n turned by the sheriff for renewal on 
2nd August, INK), but was not then renewed. 
In 1902 the purchaser assigned the judg
ment (so paid in part) to one 8., and there
after an alias writ of fi. fa. lands was Issued 
and placed in the hands of the sheriff, and 
in respect of that execution 8. was made a 
party in the Master's office to an action 
brought upon the mortgage //- /</. that the 
land was not affected by the judgment and 
execution while the purchaser retained his 
Interest, but the effect of his sale and nn- 
reyance to the mortgagor was to invest the 
latter v. i h a new interest in the land, and 
that interest fell under the operation of the 
fi. fa., and the statutory covenants, No. 4 
as to incumbrances, and No. 8 as to the 
release of all claim*, contained in the con
veyance by the purchaser to the mortgagor, 
did not operate to release the judgment or 
the execution ; and the latter was, therefore, 
a subsisting incumbrance. Chittirk v. Lo\c- 
rry, 24 C. L T. 15, fl O. L. R. 547. 2 O. W. 
R. 967

Sale of land — Chargea — Insufficient
desiriptinn in advertisement—Opposition.]— 
When nn immovable seized in execution is 
advertised for sale, subject to chargee which 
are not sufficiently described—in this case 
the sale was announced subject to charges 
created by an act. the date of which and 
the name of the notary were given without 
other description of the nature of the charges 
—the execution debtor may oppose the sale 
by way of opposition à fin d'a.nnuler. Cor- 
beil v. Dagenois. 13 Que. K. It. JOB.

Sale of laad by sheriff — Effect of —
Ertinguiahment of rightaj—In the province 
of Quebec n sheriff's sale, accompanied by 
legal formalities, gives a complete and abso
lute title to the purchaser of the property 
sold, and extinguishes all the rights charged 
upon such property, with the exception of 
a lien resulting from the commutation of 
aeignorial rents, of a lease for a term of years, 
of substitutions not open, and of customary 
dower not open. The decree extinguishes all 
the other rights : Art. 711. C. P. C. (old 
code). King v. Xodcau, 17 Que. 8. C. 342.

Sale of land under - Assignment for
benefit of creditors — Priorities — Costa. 
Elliott v. Hamilton. 4 O. I* R. 586, 1 O. W 
R. 705. 2 O W. R 141.

Bale of property en bloe—Discretion
of sheriff—Oppression — Equitable relief— 
Remedy at late — Innocent purchaser — 
Fixtures — Abandonment of action againat 
one defendant—Effect on other».]—A quan
tity of gold mining machinery, consisting of 
boilers, engine stamps, etc., was sold by the 
sheriff en bloe. under execution, against the 
plaintiff company : — Held, that the method 
of sale, whether en bloc or otherwise, is 
a matter in the sound discretion of the •-•her- 
iff. to be determined In each case by the par
ticular facts, and that the question whether, 
in view of the particular facts, he has acted 
oppressively, must be determined in an action 
against him :—Held, also, that the equitable 
rule that where there is an adequate remedy

at law. the Court will not exercise Its equit
able powers, was applicable to the state of 
affairs in this case. Qware, whether, even 
where the action of the sheriff is oppr-.--iv.. 
the sale can be set aside as against m 
innocent purchaser, as irregular and v-.n! 
Part of the property sold consisted of machin
ery ordinarily used in connection with a -<>H 
mining mill. The evidence shewed that th> 
boiler «ouId only he lifted out of jt« 
by pulling off the top of the wall and tIm
port ion of the wall over the lugs of tin- "I- 
er; also, that the mortar was connected to 
a foundation of cement and timber ex'- • 'in? 
down to bed rock by a number of Ir •
80 Indies In length : //</-/. that th<
was a fixture and a part of the real pstn-.-, 
and therefore not liable to be levied upon 
am! sold by the sheriff as personal prop. : tv 
—Held, also, that the effect of the aba ml 
ment of their action as against the sh. •• >T 
by the plaintiffs, was not to release th.-ir 
action against remaining defendants, /it 
comb Falla Mining Co. v. Ilishop, 3d N S 
R. 896.

Sheriff's sale — Auction—Land knock'd 
down to highest bidder—Sheriff reopen ic 
biddings—Property again put up and high -’ 
bidder declared purchaser—Refusal to -• n- 
firm second sale. Re Hind, 7 W. L. R. Sis!

Sheriff's sale — Notice of ante—Misde- 
arription of property—Rights of execution 
debtor—1 etion to art aside aale.]—A party 

(hi to have ■ sheriff’s sale - I 
for the reason that the notices of salt 
for the whole lot. whereas the party whose 
property was sold was the owner of hut on*- 
half of the lot ; the buyer being the only one 
who could complain. Orr v. Parry, 10 Que. 
P R 84.

Sheriff'* sale — Oppoaition—Security 
Default—Chose jugée—Appeal.]—In pi I- 
ings for the sale of lands under execution, 
the appellants filed nn opposition to secure 
n charge thereon, and under the provisions 
of Art. 72(5, C. P. Q., a Judge of th- Su
perior Court ordered that the opp ints 
should, within a time limited, furnish - city 
that the lands, if sold subject to the charge, 
sh-.nld realise sufficient to satisfy tin- claim 
of the execution creditor. On failure to give 
the security as required, the opposition «ns 
dismissed, and, on appeal to the Su 
Court of Canada, the judgment distni- ing 
the opposition was affirmed : 35 8. C. 1! 1. 
Subsequently the proceedings in execution 
were continued, and, on the eve of the dn»e 
advertised for the sale hy the sheriff, the 
opposants filed another opposition to secure 
the same charge, offered to furnish the neces
sary security, and obtained nn order staving 
the sale :—Held, that the judgment dismiss
ing the opposition on default to furnish the 
required security wn« ehoae jugée again-' the 
appellants, and deprived them of any right to 
give such security or take further proceedings 
to . (-cure llieir alleged charge on th«- land» 
under seizure.—Per Taschereau. CJ.—In a 
case like the present an appeal to this Court 
might he quashed as being taken in bad faith. 
Fontaine v. Fayette, 25 C. L. T. 138. 3(1 8. 
C. R. 013.

Sheriff's sale super non domino —
Setting aside—Petition in nullity— Exception
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to form.] — When a party wishea to have 
the seizure, sale, adjudication, and sheriff's 
title of au immovable set aside and declared 
null as having been made super non domino, 
he must proceed by a petition in nullity or 
sale; an exception to the form alleging that 
the plaintiff should have made an opposition 
to the seizure, will be dismissed, Foster v. 
Yineberg, U Que. I*. K. 428.

Statute eaeention Sale of land under 
—Notice required—Excessive levy—Interest 
on debt after maturity. He Wade v. ,1/c-
F.nchrrn (P.E.I.l (1910), 9 E. L. It. 115.

8. Stay or Execution.

Appeal to Divisional Court perfected
—Fiat to sheriff—Terms—Payment of costa 
—Undertaking of solicitor — Payment into 
Court of amount of verdict and interest— 
Expediting appeal. Rossiter v. Toronto /fir.

• V R !>''
Death of defendant — Delay before ac

ceptante of succession.]—An heir-at-law has 
three months and forty days to make an 
inventory and deliberate upon the acceptance 
nf the succession, and any execution against 
the property of the defendant issued after 
his decease may be suspended by means of 
a dilatory exception. Gar aft d v. Malo, 4 
Que. P R. 228.

Garnishment proceedings.] —Where n 
creditor of the plaintiff, before execution 
against the defendant, causes a writ of gar
nishment to he served on the defendant, such 
writ does not suspend the proceedings under 
the execution, unless the defendant deposits 
in Court the amount of the judgment, with 
interest and costs. Montambault v. Niquctte,
lQm i* ■ in

Judgment affirr v. by Court of Ap
peal — Proposed appeal to Supreme Court 
of Canuda—\rressity for leave—Powers of 
.Vaster in Chambers a.nd Judge of High Court 
—(/rounds for rtfcfvisr.l — After a verdict 
for judgment for the plaintiff, affirmed h.v the 
Court of Appeal, the Master hi Chamber-', 
on the application of the defendants, made 
an order staying proceedings till such time ns 
leave to appeal to the Supreme Court of Can
ada roil Id hr moved for, unless the solicitor 
for the plaintiff would undertake to return, 
if now paid, the amount of the damages and 
costs awarded to the plaintiff, in the event 
of the judgment of the Court of Appeal being 
reversed -.—Held, that the Master had no 
jurisdiction to make such an order: Rule 42, 
clause 17 (d). If a Judge of the High Court 
in Chambers has the power to make an order 
—and, semble, he has—this was not a proper 
ease for the exercise of , . The judgment 
being fo* only $41 H> damages and costs, there 
was no appeal to the Supreme Court without 
leave, and there was no doubtful question 
of law of such general importance ns to 
call for ex'raordinary interference. Querre, 
whether the stay of execution in such a ease 
resta with the High Court or the Court of 
Appeal. Tabb V. Grand Trunk Rte. Co., 24 
C. L. T. 44*). 8 O. L. R. 514, 4 O. W. R. 
136 See. also, S. C.. 8 O L. R. 281. 3 O. W. 
R. 885. 4 O. W. R lift.

Pending appeal to Divisional Court
Rule 827—“ Judge of Court appealed to”— 
Trial Judge — High Court — Counterclaim 
—Grounds of appeal—Removal of stay as to 
part—Costs. Mullin v. Provincial Construc
tion Co., io o. w. r. mu.

Pending appeal to Divisional Court
—Rule S41—"Judge of Court appealed to” 
—Trial Judge — Jurisdiction - - High Court 
—Removal of stay.I—Ry s. 70 I 2) of the 
Ontario Judicature Act, R. S. O. 1807, c. 
51, a Judge is disabled from sitting as a mem
ber of a Divisional Court bearing an ap
peal from a judgment or order made by him
self. and lie has, therefore, no jurisdiction, 
after the setting down of nn appeal from his 
judgment, to make an order that execution 
shall not be stayed.—In an action for goods 
sold and delivered tic* defendant counter
claimed for trespass. The plaintiff recovered 
judgment at tit- trial of his claim, and the 
trial of the counterclaim wn« adjourned. The 
defendant appealed to a Divisional t'ourt, 
on the ground that the amount for which the 
plaintiff had recovered judgment should be 
reduced by $214.50 ns damages for breach of 
warranty : — Held, that the trial Judge had 
no jurisdiction to make an order, on applica
tion to him under Rule 827 (21, that ex
ecution should not be stayed notwithstand
ing that an appeal to a Divisional Court had 
been set down ; but, that, as the order was 
a proper one on the merits, execution should 
not be stayed save as to the $214.50, as the 
counterclaim was not one which should have 
been joined with the action, and it was not 
shewn that if a verdict were obtained on the 
counterclaim, there would be any danger of 
the amount not being recoverable from (he 
plaintiff ; and that, as to the $214.50, it wi a 
proper to stay execution, notwithstanding 
affidavits on behalf of the plaintiff of his be
lief that the defendant's appeal was merely 
for delay, and ns to bis uncertainty in re
spect to the defendant’s financial ability to 
pay tile claim, there being no suggestion or 
evidence that by staying the execution to this 
extent the plaintiff would probably lose his 
claim \fullin v. Provincial Construction
Co., in n i. r. 241. l<> n. w. R. 1116, 11 
O. w. It 302.

Removal of stay.—Motion unde. Ont. 
Rule 827 (21 t<> remove in part the stay of 
execution consequent upon defendant having 
given security for cost* of appeal to Court 
of Appeal : Held, that above rule only ap
plies where special circumstances could be 
shewn. Motion refused with costs. Single- 
hurst v. Wills (1910), 1 O. W. R. 417.

Stay.—Where plaintiff obtained judgment 
for $3,311.48. and defendants appealed as 
to $2.453.92. hut admitted balance $857.56, 
plaintff was granted order removing stay of 
execution as to the $857.56. Gledhill v. 
Telegram Printing Co. (1909), 14 O. W. IL 
1. See S. C. 957.

9. Time fob Issuing.

FI. fa. —■ Issue of—Regularity — Judg
ment — Time — Rule 8-f.il— Under Con. 
Rule 11897). No. 843, a judgment creditor 
is entitled to sue out a writ of fl. f<K •«*
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stonier on judgment being signed, and with- 
011 waiting until it is duly entered. For 
purpose» of execution a judgment under 
which a sura of money ia payable is com
plete when it ia eigne<i Ro»*iter v. Toronto 
R W. Co., 10 O W R. 923. IS O. L. R 
257.

FI. fa. — Life of—Issue of «etc tcrit — 
ticisre andrr — Invalidity.] — When a writ 
of /I. fo. dr boni» rt dr terri« has been 
lamed in execution of n judgment, it remains 
in force until it i-» aatiafied, and is a bar to 
the laaue of a new writ. Therefore, a seizure 
of land made under a second writ issued be- 

i i ei haunted ia void. U«c< nt v. 
roe wen, ;jo vue. s. c. aas

Jndgmeat — A y peat.]—When a judg
ment is inscribed ill review and con firmed 
by the Court of Review, the judgment of 
th" latter Court takes the place of the 
original judgment, and the delay for execu
tion runs from the reception by the pro- 
tbouotarj of :h-' judgment of the Court <»f 
Review. Even assuming that this were not 
*». the delay for execution in any event 
ceases to run from the date of the deposit 
ami inscription in review, and only recom
mences to run from the date of the judg
ment rendered by the Court of Review. 
O’IMt T. bell, 17 Que 8. C 373.

Lien — Prosecution of action—Diligence 
—Judgment — l>> bi.g in i*»uing execution ] 
—The lien effected by attachment proceed
ings is only temporary, and expires if the 
creditor does not prosecute his suit to judg- 
nient and execution with all due diligence.— 
Where certain creditors, after entering judg
ment. allowed six days to elapse before regis
tering the judgment and issuing execution :— 
//« Id, though with a go.nl deal of doubt, that 
this delay had not affected the liens ob
tained under the attachments. Dean* v. 
.Void Scotia Gold Mines Limited, 40 N. 8. R. 
Ill»

EXECUTION CREDITORS.

See Cos i s — CariUToRH’ Reluct Act — 
Mortgage.

EXECUTION OF WILL.

See Will.

EXECUTIVE GOVERNMENT.

See CkiWN.

EXECUTORS AND ADMINISTRA- 
TORS

Account — Action — Petition.]—An ac
count can only he demanded from a testa
mentary executor by action at law. Insti
tuted by means of a writ of summons, and 
not by petition. O'Horne v. I.rmay, 7 Que. 
F. Il 333

Account - Judgment — Malodmmûtra 
tion — Loss of asset* — Pleading—Amend
ment.)—Neglect to have an inventory uuii. 
with due diligence, failure to sell movaM. 
property and allowing it to deteriorate and 
depreciate in value, carrying on an unprotit 
able business instead of winding it up, neglect 
to collect moneys due. ami, generally, neg 
genre and maladministration resulting in tie 
loss or shrinkage of the assets of an • 
are legal grounds of contestation of an 
count rendered by executors of their ex. 
torship. pursuant to a Judgment in an action 
to account.—When the conclusions of ,i . 
testation of an account are that the ho.
ing party be condemned to pay tin......nt.-t
ant a sura stated to be the balance of the ac
count, the Court, nt the linn I hearing. Ii.i« 
power, on motion of the contestant, 
him to amend them by adding then i 
prayer that the judgment declare tie 
count illegal and false, that no substitution 
exists of the movable property, and that its 
proceeds should he distributed, and that 
accounting party was guilty of negligence and 
maladministration causing loss to a stated 
amount, which should be refunded to the ,n 
terested parties. Such an amendment d - 
not change the nature of the demand, and 
does not, therefore, come within the prohibi
tion of art. 522, C. C. P. black wood v 
Mu*,en, 2* Que. 8. C. 170.

Account — Predecessors — Acceptance- 
Aetion — Pleading,J—A testamentary execu
tor has the right to refuse to accept the ac
count of his predecessors, if he believes i: 
to he erroneous, and that even where his 
co-executor has accepted It. 2. But an exem 
tor cannot, without the concurrence of hi> 
co-executor, in answer to an action bv heir 
predecessors to compel acceptance of tl a 
count and discharge, set up n claim for th>- 
reformation of the account, and ask to hnv- 
the plaintiffs condemned to pay a larger 
sum than that which appears by their :v 
count. Dcjardins v. Masson, 3 Que. P. 
R. 538.

Account - Surrogate Court—Estoppel ] 
—The Surrogate Courts of Ontario nr- in
vested with the authority and jurisdiction 
over executors and administrators and the 
rendering by them of inventories and ac
counts conferred in England on the ordinary 
under 21 Hen. VI11. c. 5. the effect of Rule 
IV of tlie Surrogate Court Rules of 1892. 
as limited by s. 73 of the Surrogate Courts 
Act. IV S O. 1807 c. 50, being to brine 
the practice hack to that in force under «he 
ancient statute. It is not only the duty of 
an executor or administrator to file an inven
tory nnd render an account when duly called 
upon to do so, but it is his privilege to do 
so voluntarily in any case in which he i* 
liable to be called upon, and this privilege 
in case of his «loath extends to his persons I 
representative, though not at the same time 
the representative of the original testator, 
and even though there is a surviving repre
sentative of the original testator. Where, 
therefore, the executors of an executor 
brought into the proper Surrogate Court an 
account of the dealings of their testator with 
ilie assets of the estate of the original testa
tor, treating in the account as cash received 
by the accounting executor certain promis
sory notes, and the account was audited and
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approved after due notice to the surviving 
executor of the original testator, it was held, 
in an issue in the High t'oiirt between the 
surviving executor of the original testator 
and the executors of the deceased executor, 
upon pleadings so framed ah to raise not 
only the question of the property in this 
note, hut iiIso the question of the right to 
the proceeds thereof, that the audit and ap
proval of the account were a binding ad
judication as airain*! the surviving executor 
that the proceed* of the notes were payable 
to the estate of hi* de<«ensed co-executor. 
Cunnington v. Cunnington, 21 <'. L. T. 552,
2 O. L. It Ml

Account of executor — Assets—Sale of 
property — Disbursements Auctioneer's 
fees — Vouchers — Declaration of indebted
ness — Security Advertisement for crédi
tera. Re Lilly (N.W.T.), 1 W. L. It. 117.

Accounting .41 trhat interval» should
accounts be renderedŸ—C. 9/3.1—Testa
mentary executors are not bound to render 
accounts at short intervals; thus, an action 
for an accounting within four months after 
s preceding accounting will he dismissed. 
Lapierre v. St. John. 11 Que. I*. It. 2*25.

Accounts — Disbursement»—Payment for 
stock-taking — Advertising — Commission 
on collection of accounts — Costs of litiga
tion. Ife Hart Relate, 3 O. W. It. 78!t.

Action — Revivor — Cause of action — 
Criminal conversation — Indorsement on 
order of revivor — Case in Court of Appeal 
—Order if High Court. Milloy v. Welling- 
ton. 3 O. W It. 37. Ôtl1. 4 (). W. It. 82. 
6 O. W R 437. 10 O 1,. It. 041.

A Lion against S y peeuniary legatee— 
Paid in full—Xo status to maintain—Con.
Huh* tfti, 619»] Latch ford, .1., held, that
a peeuniary legatee, having no interest in 
the estate beyond what she had admittedly 
received, had no status to maintain an ac
tion against an executor. Kennedy v. Ken
nedy { mm. 18 O. w. It. 412. 2 O. W. N. 
623.

Action against -Claim against estate of 
father by son — Wages—Xotr—Forgery — 
Statuts -./ Fraud" Statut' of Limitotiot « 
Ahsener of corroboration—Implication from 
cir< umstanees. | — Plaintiff brought action 
against defendants, ns executors "f the will 
of plaintiff's father, to recover : (1» fir pay
ment of $200 a yenr, or in the alternative 
the farm pursuant to agreement with his 
father in consideration of plaintiff's remain
ing at home after he became of age and work
ing upon the farm for deceased ; (2) for 
$210 loaned deceased on his promissory note : 
CD for pasturing stock for deceased, and 
(4) for work with his team for deceased.— 
Britton, J., held, that the Statute of Frauds, 
the Statute of Limitations, and the lack of 
eorro ho ration of plaintiff’s evidence, as well 
as other circumstanees. were a bar to plain
tiff's action. Action dismissed with costs. 
MrPhail v. McKinnon (19101, 17 O. W. R. 
1072, 2 O. W. N. 474.

Action against administrator —
Saisie-eon serra toi re — Saisie-arrêt before 
judgment.]—A writ of sai«ie-conservatoirc

onn be issued only in the three cases men
tioned in art. 955 C. p. •_». In an aetion 
against the administrator of on estate there 
cun h' seized only the effects on which there 
is a lien, that is to say. I lie property of the 
estate, and not that of the defendant. 3. 
A writ of saisie-arrêt before judgment ean- 
not lie issued where the defendant conceals 
or withdraws no his own property, but that 
of the estate which he hn« administered, 
even where the property of the defendant is 
for the most part if not entirely the prop
erty of tlie estn'e. Turcotte v. Dumoulin,
5 Que. P. R. 2<Ni.

Action against executor — Stay or 
prie rrdings -- Inventory.] — An action 
against executors to recover the amount of 
a promissory note made by the testator was 
stayed until the time allowed to the execu
tor* pour faire inventaire et délibérer should 
have expired. Hank of Montreal v. Killor- 
an, 3 Que. P R. 2<M

Action against executors — Claim hy
son against father’s estate — Wages — 
Contract — Evidence — Corroboration — 
Statute of Limitations Promise to pay 
when aille. Ctdlins v. Collins, fi O. W. R. 
71.

Action against executors — Domicil 
—Jurisdiction — Service of process—Secre
tary — Office.]—The expression “persons 
having the capacity of testamentary execu
tors." etc . in art, 143. C. P. (*., refers to 
persons who have their domicil abroad.— 
Service of process upon testamentary execu
tor* domiciled in Quebec, made at an office 
which they have opened, by leaving a copy 
of the writ and declaration witli their secre
tary, is irregular and void. Cattle V. Hors
fall, 27 Que. S. C. 427.

Action against to recover rose-point 
flehn. | — Dérocher. Co.C.J.. held, that the 
action should not have hern brought against 
executor personally ; that it was not neces
sary to decide what was meant by “ piece 
of mv rose-point lace." Action dismissed 
with costs. Curlctte v. Vrrmilyra, 17 O. W. 
It. 238.

Action by administratrix — Death of
railway servant — Xcgligenre — Pica of 
"not guilty by statute " — Denial of repre
sentative character of plaintiff — Infant — 
Motion for judgment or findings of jury.]— 
The plea of " not guilty by sti tute ’’ is not 
a specific denial of the representative ehnr- 
aeter of the plaintiff alleged in the state
ment of claim.—Where, therefore, a plaintiff, 
a* administratrix of lier deceased husband, 
sued n railway company for damages for 
causing hi* death by negligence, and the com
pany pleaded " not guilty by statute," hut 
did not specifically deny the representative 
character of the plaintiff :—Held, that, al
though the evidence shewed that the plain
tiff was an infant at the time letters of ad- 
minis’ration were granted, this fact was no 
answer to a motion for judgment on the 
verdict of the jury in favour of the plaintiff, 
no amendment having been asked for at the 
trial, and the case having been left to the 
jury on the pleadings as they stood. Toll 
v. Con. Pac. /fir. Go., 8 W. L. It. 795, 1 
Alta. L. R. 244. 8 Can. Ry. Cas. 294.
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Actios by erecntor for fteiAMt of 

docujneats and property of testator
Kighr ,.f net ion 1 Fiduciary

I • IVf»I Unit mot \. \\ agner.
It O W R. 448. 10 O. W. R. 41.

Action by ezeentore for debt due to 
testator - Onus—-t'orruimration. Thompson 
v. Coulter, 1 U W. It. 2U5. 2 U. W. It. 330. 
3 O. W. R. 82.

Action by beir-at-law to act aside
transfer — /,ocw* standi.)—The only living 
issue and heir-at-law of an Intestate brought 
this action to set aside, on tin- ground of us 
due influence, a transfer of property made 
by the intestate to the defendant ; and now 
applied for an order under Rule ISM or 1115, 
appointing him administrator or administra 
t-»r <id ltt< tn of the deceased:—Held, that 
the order could not be made under Rule ISM, 
for the reasons given in Hughes v. Hughes, 
0 A. R. 373, 380. nor under Rule 195, which 
was not applicable to a case of n plaintiff 
who without right or itle has commenced 
an action, and then Bucks to legalise his 
illegal act by an order of the Court. Fair- 
field V Homs. 22 C. L. T. 413, 4 O. L. R. 
534. 1 O W tt. 631.

Action by old executors — Account —
Contestation by one of several neu' execu
tors 1—Although several testamentary execu
tors, appointed jointly and having the name 
powers, ought to act together, one of them 
may when they are sued by the executors 
whom they have replaced for acceptance of 
an account rendered by the old executors 
and a declaration that the latter have trans
ferred the property of the succession to the 
new executors—contest such action alone 
with the object of optioning the approval of 
the account and the declaration that the new 
execu ore have received from tbe old execu
tors all the property of the succession, but 
he may not demand the reformation of the 
account nor a judgment against the old 
executors for the benefit of the succession. 
Desjardins v. Afasson, 11 Que. 8. C. 195.

Action by physician against execu
trix of deceased patient — Remunera
tion for professional services —- Account — 
Evidence Corrolioration — Costs. Wil
son V. /fedsos, 8 O. W 11 440.

Action for administration brought 
by creditor within 12 months of tes
tators death — Special grounds — Neces
sary right- of executrix. Barrait t, Norper, 
8 K L. R. 89

Action for board of and services to 
testator -Evidence — Coats. Stoddart v. 
Allan, 7 O W. H. 750.

Action for criminal conversation -
Death of filnintiff — Revivor — Trustee 
Art, s. JO Appeal to Court of Appeal — 
Issue of order from High Court —• Indorse
ment - -Rule 399.]—The provisions of a. 10 
of the Trustee Act. R. H. O. 1897 c. 129, 
apply io an action fur criminal conversa
tion; arid where the plaintiff dies pendente 
life the ne ion may he continued in the name 
of hi- personal representative.—Where at 
the time of the abatement an appeal to the 
Court *>f Appeal is pending, an order of re

vivor may, nevertheless, issue from the High 
Court of Justice.—The absence of ih- in
dorsement on the order of revivor requit*.! 
by Con. Rule 399, notifying the oppo-it, 
party of the time within which to apply 
discharge the order, will not he regarded a- 
a ground for setting aside the order up n 
a motion for that purpose made within tin- 
proper time. C. v. It.. 10 o. L. R. iHl 
8. sub nom. Milluy v. Wellington, ■ ;
O. W. R. 437.

Action nnder Fatal Accidents Art
Statua of infant widow a* plainti
of letters of oflministration valid until re
voked—Infant suing without next frit"! 
Irregularity — Waiver|—If an infant >'n>,
without naming a next friend, it 
irregularity, and may be waived by an un
conditional appearance of the defendant. I'.ii: 
quite independently of waiver there must in 
every case be some stage at which it is ton 
late to take advantage of a mere irregu
larity. In any case, the Judge can deal with 
it under Rule 538.—Letters of administra
tion granted to an infant are not void, hut 
voidable ; and semble, until revoked, the in
fant can sue, qua administrator, and need 
not be represented, when so suing, i».v i r*xt 
friend.—Judgment of Stuart. J., 1 Ah i !.. 
R. 244, 8 W. L. R. 755. affirmed. Toll v. 
('an. Car. Rw. Co., 8 W. L. R. 795, 1 Alta. 
L. R 318, 8 Can. Ry. Cas. 244.

Action under Fatal Injuries Act —
Statu* of administrator—Demon having no 
interest in estate — Action begun before 
grant of administration — Fiat — Judicial 
Art — Fraeiion of day.]—Action by the 
administrator of the estate of Augustino 
Fancelll, deceased, against Fauquier Broth- 
ers, to recover damages under Lord Camp
bell's Ac,t for having negligently caused : he 
death of deceased. Defendants, besides 
denying any negligence, pleaded that plain
tiff was not at the time of the commence
ment of the action the administrator of the 
deceased. The damages were claimed in the 
statement of claim for Egidio and Creusa 
Fancelll, the father and mother of the de
ceased, both of whom wen» alleged to be 
living near l’isa, in Italy. It appeared at 
the trial that plaintiff had applied to the 
Surrogate Court of the district of Algoma, 
some time before the issue of the writ, for 
a grant to him of letters of administration, 
alleging himself to be authorised for the pur
pose by the father of the deceased, and that 
on 23rd January, 1903, an order was made 
by tlie Judge of that Court for the issue to 
the plaintiff of letters of administration, hut 
that the letters of administration were not 
actually issued by tbe registrar until 20th 
January, 1903. The writ of summons in the 
present action was issued on 23rd Janu
ary, 1903 :—Held letters of administra
tion taken out aft -r action and before the 
trial, when the plaintiff brings his action as 
administrator, are sufficient to support tbi 
action. The Judge of the proper Surrogate 
Court had on tbe day the writ was issued 
ordered that letters of administration should 
be issued to the plaintiff, which was a judi
cial act and must be treated as taking pre
cedence in point of time over the issue of the 
writ, which was not a judicial act Con
verse V. Mir hie. 111 C. I». 197 : Clark V. 
Hradlaugh, 8 Que. B. I>. 02. The existence of
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go order for their iHHue before the commence
ment of the action was at all events such 
a declaration of liis right to obtain them 
as would make them when issued relate back 
to the date of the order. The judgment of 
Idingtoo. J . 24 C. L. T. 294. 3 O W. It. 
78tl. dismissing the action, should he s-t 
aside witli coats of the present motion, and 
that judgment should he entered foi the 
plaintiff with the costs of the ac tion. Dint 
v. Fauquier, 4 O. W. It. 21)0, 2,1 C. î* T. 
11, 8 O. L. R. 712

Administration -Cash on deposit—Rate 
of interest.] — Executors found a sum of 
mouey belonging to the testator in the hands 
of a loan company upon savings hank ac
count. and allowed it to remain there at 
8% per cent, per annum, for more than two 

ears after obtaining probate of the will. In 
anuary, 1902. they closed the savings hank 

account, and invested the money at 4 per 
cent, in a debenture, but 20 days later, fear
ing that they would be called on to distribute 
the money, they took over the debenture 
themselves as from its date, and put the 
money into a chartered hank at 1 per cent. 
The trusts of the will, so far as the prop
erty not specifically devised was concerned, 
were to provide for annuities and to divide 
the surplus amongst the residuary legatees : 
—Held, that the executors would not have 
been justified in making long or permanent 
investments of Mie money which came into 
their bands; in strictness they should have 
deposited it from the beginning in a chartered 
bank, where it would have earned only 1 per 
cent.; and, in accounting, they should not 
be charged with more interest than they 
actually received, that is, 3% per cent, while 
the money was on deposit with the loan com
pany. 4 per cent, for the 20 days during 
which it was invested in a debenture, and 3 
per cent, thereafter until distributed. Inglis 
v. Beaty, 2 A. It. 413, and Sprait v. Wilton, 
19 O. It. 28, distinguished. Re McIntyre, 
McIntyre v. London rf Western Trusts Co., 
24 C. L T 288, 7 0. I* H. 648. 1 O W. It. 
Bti, 3 O. W. R. 268.

Administration de bonis non — Con
test as to y rant — Evidence — Domicil — 
Next in A in. 1—In a contest for administra
tion de bonis non between the next of kin 
of the deceased administrator, the husband 
of the intestate, and the next of kin of the 
intestate, whose status as a petitioner de-
Îimded on the domicil of the intestate, the 

odge of Probate disregarded the fact that 
letters of administration had been issued out 
of his Court to the estate of the intestate 
as domiciled in New Brunswick, the petition 
upon whicli the letters were granted not 
having been put in evidence or the state
ments therein relied upon, and he refused 
to consider ns evidence a statement in the 
unsworn petition of a trust company apply
ing for administration as the representative 
of the next of kin of the deceased adminis
trator, that at tin- time of her death the in
testat.. was domiciled in New Brunswick :— 
Held, on appeal, that the decision was right, 
and that administration was properly granted 
to the representative of the next of kin of 
the intestate. Re Forester, 37 N. B. II. 
209.

Administration of estate — Agreement 
between widow and creditors — Confirmed

by Court—Reference by Loral Master to him
self. I—A Local Master assumed to sanction 
an arrangement between testator's widow 
and the creditors, by which the widow re
leased her dower in her husband's lands in 
consideration of the creditors agreeing not 
i ' > attack 1 fra id i aga them the 
transfers which her husband had made to 
her of part of his property. II.- also ordered 
that all balances, which might he found due 
from plaintiff or defendants, to the estate of 
deceased, should Is- forthwith after they had 
been ascertained paid into Court to the 
credit of the cause, subject to further order, 
to dispense with payment into Court :— 
Held, that in both cases he acted without 
authority, and his action in order to have 
effect must be confirmed by the Court. Or
der made confirming these provisions and the 
report directing distribution according to its 
provisions, and allowing the parties the com
mission and disbursements that were allowed ; 
that the practice of the Local Master making 
an administration order with a reference to 
himself is not satisfactory, and it would lie 
much better in such cases that the order 
were made by a Judge of the High Court. 
Re Clark; Toronto (Sen. Trusts v. Hank
■ - Ifoftlros! 11910), 15 <> W R. 862.

Administration of estate—Payment of
voluntary debts — Bond — Consideration— 
Assignment of securities — Value. Re .Sum
mers, 1 O. W. B. 623.

Administration order — Application
for -- Status of applicant — Creditor — 
Funeral expenses — Judgment. Re Atchi
son. Atchison v. Hunter, 2 O. W. It. 860, 
1145

Administration order — Discretion to 
refuse. |—There is now a discretion, under 
Rules 1)40 ami 964. in dealing with applica
tions for administration orders, and the Judge 
or officer is not obliged to grant a summary 
order unle<> it appears that some good re
sult will follow.—Order refused where the 
widow of an intestate was clearly entitled to 
n fund which was the only matter in dis
pute. In re Ryan, 20 Occ. N. 420, 32 O. It. 
224.

Administration order — Insolvent es
tate — Distribution — Debts and liabilities 
incurred by executors carrying on testator's 
business — Frioritics — Secured and un
secured <T'ditors.)—Application to vary an 
order for administration of the estate of 
deceased. Executors tried to sell hotel as a 
going concern, but unsuccessfully. The lia
bilities of the estate exceed the assets. The 
executors are entitled to indemnity against 
the general creditors. They also have prior
ity over the company holding a mortgage on 
the property to the extent of any payments 
made to that company upon their mortgage 
out of the receipts of the business. _ They 
also have priority over the bank's claim, the 
latter, however, to have the right to enquire 
Into the propriety of particular expendi
tures. Wright v. Beatty, 10 W. I* It. 698.

Administration order.]—Small estate— 
Expensive proceedings - Reasons for not pro
ceeding under Devolution of Estates Act— 
Order for distribution. Artress v. Thompson, 
7 O. W. B. 31.
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Administration order ]—Summary ap

plication—Slams of applirant—Assignee for 
creditors of person interested under will— 
Issue as to lease made by executor*—Direc
tion to bring action. Re Hunter, Moore V. 
Hunter. 7 O. W. R. 74.

Administrator — /frnunrtofion after 
grant — Nec***itv for order — Execution 
tatued by next of kin on Judgment recovered 
by m tea fate Cotta.)—letters of adminis
tration to the estate of H. N. K. were 
granted to bis widow 8. K.. and to his two 
children. F R. and It. K. S. K., by deed, 
assigned all her interest in the personal 
property to K. It. and R. K.. and. by the 
same deed, purported to renounce all her 
right, authority, and power as administra
trix "f the estate E R and it K. ob 
tained from the Judge of a County Court 
an order permitting them to issue execution 
an a lodgment obtained by H. N. K. In his 
lifetime against defendant :—Held, following 
Joat v Jfc.Wil. 20 N. S. R. 156. that 8. K . 
having accepted letters of administration, 
could not renounce without the order of the 
Court of Probate, and that the order made 
on the application, and in the names of 
F. R and R. K. only, was had and must be 
set aside. The order was bad. further, for 
want of jurisdiction, because it permitted 
execution to issue on the judgment “ for the 
benêt-,i of ihe mid It. It and R. K in
stead of requiring any sum realized to he 
applied according to law under the direction 
of the Court of Probate. As the appellant 
had failed on the merits, a larger amount 
appearing to lie due on the judgment than 
was claimed, there should he no costs to 
either party, either in this Court or in the 
Court below. Kaulbaeh v. Mo fier, 35 N. 8. 
R. 219.

Administrator pendente lite — Ap
plication for appointment of—Action to set 
aside will and mortgage and bill of sale made 
by testator — Necessity for appointment— 
Estate in jeopardy—Limited grant. Tellier 
v. Hehilemant tMan.i, 5 W. L. R. 467.

Administrator pendente 11 te — Jurit- 
diction to appoint—Rurrogate Court* Act— 
A im/'t Hi nek Act, t. IS, and Rule« £7, ^9 
—Referee in Chamber*, juritdi>iion of.)— 
When a suit is pending in the Court of 
King’s Bench to set aside a will, that Court 
has exclusive power, under s. 23 of the 
King’s Bench Act and ss. 18 and 39 of the 
Surrogate Courts Act. R. S. M. 1902, c. 41, 
to appoint an administrator pendent9 lite. 
and such power may, under Rule 449 of the 
King's Bench Act. In- exercised by a Judge 
in «'handlers.- Notwithstanding the gener
ality of the language used in Rule 27 of the 
King’s Bench Act. the Referee in Chambers 
has no jurisdiction to make such an appoint
ment Tellier v. Rrhilemant, 5 W. L. It. 
261. 16 Man L. R 430.

Administrator pendente lite—Neces
sity for appointment — IAmited grant.)—To 
entitle a suitor to have an administrator pen
dente lite of an estate appointed, a case of 
necessity must be made out. — Horrell v. 
Hills, L R. 1 P. A D. 10«, followed.—If 
such case of necessity is shewn as to a por
tion of the estate only, an appointment lim

ited to such portion should be made. Tellier 
v. Rrhilemant, 5 W. L R. 467, 17 Man I, 
R 303.

Administrator pendente lite Pott
ers of High Court and Surrogate Cour- n 
to appointment of — Removal of cause fr 
Surrogate Court into High Court. Re t,« 
erham, 8 <) W. It. 685.

Administrator’s bond— Breach of r-.n 
dit ion - IAability of turetics.J—The defend 
ant applied for and obtained administrai! 
of IiIn father’s estate upon giving tin- «.in 
tory bond < R. 8. N. S. I'.Hto v. 1*.s 
565) to administer according i" law. 8u 
sequently he applied to the Court of Prolim 
for the settlement and distribution of 
estate, and obtained a decree for payment <.f 
the balance of the estate to himself ns n-xt 
of kin, without disclosing the fact that the 
estate was indebted to the estate of C. of 
which he and his father were executor> n,.i 
trustees, for moneys of that estate received 
and not accounted for : — Held. Graliem, 
E.J., dissenting, that there had lieen a hmieh 
of the condition, for which tin- sureties were 
liable in an action on the bond. Colford v 
' ompton, 39 N S It "17

Administrator s compensation - Tor
tit ular fund—Will. 1—A testatrix by her will, 
after the bequest of certain legneies, directed 
that the residue of her estate should I» 
divided into four equal shares, three of which 
she directly disposed of, and the fourth ire 
she devised to her son, not to be payuhi- 
him until ten years after her death, and in 
the meantime he was to be entitled to the 
Income. The son died shortly after tin 
mother, having made a will and appointed 
executors. On his death an order wii~ made 
directing the administrators, with tie will 
annexed, of the testatrix’s estate, to puss 
their accounts relative to the son’s shnn . and 
to hand it over to his executors. On a 
question being raised ns to the compen n 
payable :o such administrators :—//*/</. hat 
such compensai ion should be paid on' of 
the son's estate, and not that of the testa
trix. Re Church Fatale — Athoh Church
Trutt, 12 O. L. R. 18, 8 O. W. R. 983.

Administrators pendente lite In
veal ment of momya - Truatee Act — I n • 
tee In vraiment 4(1.1 — The administrât >r> 
pendente life of an estate asked for an order 
declaring that they were empowered to in 
vest moneys in their hands during the pen
dency of litigation concerning the will <-f 
the deceased, in securities authorized b> ' 
Trustee Investment Act. An action " i- 
pending in the High Court, in which the 
validity of the will was to In- tried, and in 
the meantime the Surrogate Court apiwin -1 
the executors administrators pendente lite. 
They had received a large amount of money, 
when they wished to Invest at higher rn"-s 
of interest than could he obtained from 
chartered hanks, ns the litigation was liable 
to be somewhat prolonged :—Held, that this 
was a proper ease in which to apply for a 
direction under the Trustee Act, ami 'hut 
there was no difference in principle between 
the position of the applicants with regard to 
th money in their hands, and that of nn 
executor or trustee i.nder the Trustee In-
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vestment Act : mid tin- order asked for was 

W H. 230. 98».

Application by executor for dis
charge Executorship merged into trustee
ship—Liability of executor as trustee—Ap
plication n-fused—Costs.] — lie Thornton 
(N.B.) (10101. 9 K. L. II. 147

Application by foreign executors for 
ancillary probate of will - - Proof of let
ters testamentary granted in foreign Court 
—Saskatchewan Evidence Act. V.tOT, s. 15— 
Certificate of clerk of Court — Seal. Re 
Holt ( Sii'k I. s w. L B. m

Application for letters of ndminis
tration to estate of deceased person domi
ciled in foreign country — Evidemr ua to 
estait and nett of fctn — foreign lute — 
Widow's right to administration—Saskatehe 
wan Surrogate Courts Act. |—On appeal, let
ters of administration of the estate of de 
ceased were refused to appellant, his widow.
Deceased died in Minnesota, having hi- place 
of abode in North Dakota Part "f the 
estate was land situated in Saskatchewan. 
The locus in quo of the rest of the estate 
was not disclosed, nor was there evidence as 
to whether or not letters of administration 
had been granted i<> tie- estate of the In
testate in the United States, nor any proof 
of next of kin in North Dakota, or who would 
he entitled i" administer there, or that let
ters of administration would lie granted to 
applicant there (foot, 11 w i,. B. 7'».

Application for letters of adminis
tration by stranger Public administra 
tor. | — In the absence of an application by 
a person entitled by reason of relationship to 
the deceased, it is necessary, in order to 
justify the grant of letters of administration 
to a creditor or a person without interv-t. 
to shew bs special circumstances that inch 
grant is in the interests of the estate; 
otherwise the grant should be made to the

Sublic administrator for the district, lie 
1 orton, 5 Terr. L. H. 40»

Application for order — Account— 
Affutneit verifying - - Application to cross- 
examine — Practice.]—Upon an application 
for administration an order was made under 
English (). .Vi, It. l<>n, that tin* application 
stand over for six weeks, and that the de
fendant within one month render to the 
plaintiff a proper statement of ble accounts 
aud dealings with the estate, which was duly 
furnished and verified by affidavit. The

?daintiff did not appear on the further hear- 
ng of the application, and some months had 

elapsed when this application was made to 
cross-examine the defendant on the affidavit : 
—Held, that, as the affidavit was not filed 
when notice of the application was served, 
but only (if at all) by the plaintiff himself 
on the return, the application must lie re
fused.—(juare, whether the Rule authorizes a 
direction that such accounts be verified under 
oath, and whether such an affidavit is an 
affidavit “ used or to be used on any pro
ceeding in the cause or matter." (J. O. 
1*3, s. ail. now Rule 282. .1. O. 1898) 
The proper practice in order to obtain ex 
planations of any of the items of accounts 

C.C.L.-—58

so furnished seems to be to formulate ob
jections on the further hearing, and have the 
disputed items adjudicated upon in Cham
bers. Allan x. Kennedy, 2 Terr. L. R. 285.

Application for order — Will—Direc-
I i

real estate — Legatee — Payment of sum 
on account of i- \ lie Cheat. (Hunt v. 
Ghtnt, 5 O. W. R. 148.

Appointment of new executor — In
tervention of tin Courts — /.><■- ption to 
the form. |—The Courts ought only to in
tervene in tlie appointment of executors nnd 
administrators under a will, and in that of 
trustees, when it is impossible to make new 
appointments in accordance with the condi
tions of the will or with the document 
creating the trust ; the will of the devisor 
is the supreme law. He \\ illiiijns it Alc- 
Vullum | 1908), 10 Que. I*. R. 300.

Assets — Exemptions — lVidoic—Will— 
Elution — Involution of Estates Act—Gift 
of another's property — Insurance moneys 
—Charge on. | —The goods of a deceased hus
band. exempt from seizure, under the Execu
tion Act, are not, except -as to funeral and 
testamentary expenses, assets in the hands of 
tie- husband's executor* for the payment of 
debts, the effect of s. 4 of that Act being 
to give his wife a parliamentary title there
to. The fact of the wife being residuary de
visee under the husbrnd's will does not put 
her to her election as to taking these goods, 
either under statutory title or under the gift 
of the residue, for, though such goods, apart 
from the statute, would pass under the 
residuary devise, it was otherwise here, for 
the husband would not, under the circum- 
stances, |iv presumed to be dealing with such
goods; nor would any such presumption 
arise from the fact that, under the terms of 
the will, the provision made for her should 
lie in lieu of dower ; nor did k. 4 of the 
Devolution of Estates Act affect her right,
for that section must be read a- being sub
ject to s. 4 of the Execution Act. A piano 
belonging to the wife was dealt with by the 
husband under his will, as part of his estate, 
by giving it to his son:—Held, that the wife 
must elect either to allow the son to retain 
it, under the gift to him, or to t ike it her
self, making good to the son the value the re
nt'. out "f the provisions made t"r her in 
the will. A policy of insurance for $2.iMM) 
was by the husband's will n ide payable to 
and for the benefit of his wife and son, aud 
he ap|Mirtioned the proceeds by giving the 
son .<.K"t and his wife the residue thereof. 
The policy was charged with payment of a 
loan procured by the testator from the com
pany. Held, that the amount of the loan 
was payable by the wife and son pro rata 
out of iheir respective shares of such 
moneys, the gifts to them being specific. In
re Tatkam, Cl <\ L. T. 630, 2 O. L. It. 343.

Bill of costs — Service to testator — 
Proceeding for taxation — Application by 
residuary legatee — Assets — Indemnity. 
Foley v. Trusts and Guarantee Co., 1 O. 
W. It. 52ii.

Bills of exchange — Dratcn in Canada 
on Ye if York—Taf.cn by durased to Cali
fornia, where he died without cashing them
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—Con. Huff 11H-]—Deceased purchased two 
bills of «tchange in « 'nnada on New York, 
carried them to California, where lie die<l 
without havimr cashed them. I'lnintiff wan 
appointed adminiairator in California and 
defendant w a* appointed adminiatrator in
Oita I 1 bail ii 1 Canada, " here the 
drafts had tieen purchased, stopped payment 
in New York. Question in action v,as, which 
adminis’rator was entitled to the money? : — 
Hold, on principle, that the nlrintiff would 
be. under Con. Unie 111-1, hut as the de- 
fendnnt was the sole heir of deceased, and 
the plaintiff would not require all the money 
to pay debts, it would not be advisable to

Ey money out of Court to a foreign udinin- 
rator who would repay nome of it to a 

person in Ontario ( the defendant ). Defend
ant was given option of a reference to the 
Master to determine amount which should 
be sent to plaintiff or to have the money 
paid to plaintiff. Costs to all Parties to 
come out of the fund. Yount; v. fashion
(19119). 14 O. W. 11. 717. 1 O. W. N. «7. 
lit o L. R. 491.

Bond Inability of aureties for adminis
trai ion--Money in hands of administrator— 
Dual capacity — (luanlian of infants—Ter
mination of period of administration—Pass
ing accounts before Surrogate Judge—Estop
pel. Raid v. tinobelen, It O. W. 11. tiBtl, 4 
O. W R. 485.

Business carried on for benefit of 
estate under willLiability of executor— 
Estoppel — statutr of Limitation».j — An 
estate of a deceased was being administered 
in this action commenced in May. 1892, and 
V. brought into the Master's office in 1901 
a claim for goods supplied to the executor, 
between July, 1890, and March, 1892, for 
use in carrying on the hotel business of de
ceased under authority conferred by his will.. 
V. had. in May, 1893. sued the executor in 
a County Court for the price of the goods in 
question, but the County Court Judge dis
missed the action, <»n the ground urged by 
ih< defendant that lie was not personally 
liable, hut that the claim :hould be against 
the estai». The executor claimed ill the ad
ministration proceedings that the estate was 
Insolvent, but in April. 1894, an order was 
made by consent for the transfer of all the 
assets to him personally, upon his undertak
ing to pay or settle with all the creditors 
of the estate and paying $1,200 into the 
hands of the trustee* for the benefit of the 
children of the deceased and pertain costs, 
and this order was carried out on both sides. 
The order contained provisions that the Mas
ter should forthwith adjudicate upon and 
settle all claims against the estate, that the 
executor should indemnify and save harmless 
the estate from nil such claims, and that be 
should carry out and perform all the terms 
and provisions of the settlement : — Held, 
that a person supplying goods to an executor 
under such circumstances has no right 
against the estate, but lie may sue the person 
who incurred the debt, and he also has a 
right to 1m* subrogated to any right of 
indemnity which the executor has against 
the estate in reape< t of the liability so in
curred. In re Frith. (18921 1 Ch 842: />o«r»r 
v Gorton, (18911 A f. at p. 199—2. That 
the executor waa estopjwd from disputing the 
claim against the estate.—3. That the claim

was not bar ml by the Limitations Act I» 
re Itraun, Uraun v. Ilraun, 23 C. L. T 
14 Man. L. R 34»;

_ Character of defendant — /.'m utor 
Cost*.]—A plaintiff was allowed in amend 
the writ of summons and declaration in .in 
action against a legatee, who was also -h» 
executor of the will of the original debtor, 
by charging the defendant as executor n< \< 
as p «rsonnlly, his character of executor hei 
already alleged in the declaration. The amend- 
ment was allowed on payment to the <|. f..,, \ 
ant of the costs of the motion, the nddirim 
cost* which might result from the amend 
ment being reserved to he disposed of « t>, 
the merits. Longprt V. Ilricn, 2 Que. I*,

Charging administratrix with loss
of estate — (’ontract for sale of land 
Reasonable price- Statute of Fraud* ('hat- 
tel*. He Donaldson, Gibnnn v. Donalds; 
2 O. W. R. 810, 3 O. W. R. 290. 4 O. W |{

Chattels found on person of intes
tate — Action to recover possession l\m>? 
of ownership — Cor-oboraiion Dediiri 
tion of trust ns to I ,nd—Resulting tru<t 
Illegal and immoral puriKne—Bawdy hou< 
Hakrtcell v. Mackenzie (N.W T.I. î W !..

Claim against estate — Running count 
—Entries in books—Corroboration Staline 
of I.imitations. He Jelly, I a ion Trust Co. 
v. Gamon. 0 O. L. R. 4SI, 2 O W. R. 90!

Claim against estate of deceased per
son -Corroboration - Resulting trust Im
moral purpose.]—Although there is no corro
boration, effect may he given to a elaim 
against the estate of a deceased person if the 
uncorroborated testimony of the claimant is 
completely convincing.- Where a transfer of 
property has been taken in the name of a 
third person for the purpose of effecting an 
immoral or illegal purpose, the Court "Id 
not lend any assistance to the actual pur
chaser in recovering from the transferee the 
evidences of ownership, at least when the ille-

ial or immoral punaise has been carrinl out. 
takeicell v. Mackenzie, 1 W. L. R. OH, 6 

Terr. L. It. 257.

Claim hy executor against estate
Matters occurring before d>ath of dtixisxl 
Corroboration—Dct'ise to executor—Whether 
in lieu of compensation—Mealigent misman
agement- Compensation. |—The executor of a 
deceased person’s estate was also the execu
tor of an estate in which the deceased wa- 
beneticially interested. In passing his ac
counts in respect to the lost named estate, 
after the deceased's death, the executor vn - 
dited himself with having received for the <1** 
ceased on account of her share in such ln<t 
named estate a specified sum of money. Un 
subsequently passing his accounts in respect 
to the deceased’s estate, and being eharg« d 
with this sum, as having been received by him 
for the deceased, he alleged that lie had not 
then received It, hut had in fact paid it out in 
small sums to the deceased during her life
time .—Held, that this was not a matter oc
curring before the death of the deceased, and 
therefore, the evidence of the executor to 
establish his contention did not require to be
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corrobora tod under *. 10 of the Evidence Act. 
It. S. O. 1W>7 c. <11. A testatrix by her will 
devised to her brother certain lands free from 
incumbrance*, with a direction for the pay
ment out of general personal estate of any In
cumbrance thereon, and she appointed him 
her executor : IIi Id, that the deviae was not 
given to him in his capacity of executor, hut 
in his personal capacity, and therefore did 
not preclude him from claiming compensation 
for his services to the estate. Compton v. 
/Uoxhum. 2 Coll. 201, distinguished. Where 
an executor lias been guilty of negligence, 
mismanagement, and breach of trust in his 
management of the estate, but there has been 
nothing of a dishonest or fraudulent charac
ter, and the losses resulting are capable of 
being compensated for, and made good in 
money, the executor is not to be deprived of 
compensation. McCIcnaghan v. Perkins, 23
I r. 84, 5 O. L K 12», l «». w. It.
191, 782.

Claim of widow of intestate to 
■hare in estate Notice disputing Action 
by widow to establish marriage -Declaratory 
judgment Administration. Feudal v. Wilson,la W. R. MO

Claims of creditors — Promissory note 
—Interest —Corroboration—Open account — 
Statute of Limitations—Work and labour— 
Release of daim. Holliday v. Rutherford, 
1 O. W. It. 810.

Compensation — Quantum of allowance 
—Cost of passing account»—Items not cov
ered by tariff—Surrogate Courts Act, s. fit}, 
RuU 7J.J The surrogate registrar in fixing 
costs of passing accounts in this estate cer
tified he had, owing to special circumstances, 
allowed " hems not covered by the tariff.” 
Taxation set aside and hill referred to regis
trar for taxation. Rc Morrison, 13 O. W. It. 
707.

Compensation for services. | — Juris
diction of Territorial Court—Rules of Court 
- Passing of account»—Payments to solici
tors—Moderation of costs — Payments to 
agent for services. Rc Phiscator (Y.T.), 8 
V* L It. 710.

Compensation of ezeontors—Distribu
tion of oorjHM Collection of interest Man
agement of estate.)—An estate was not a 
simple one to deal with, owing to conflicting 
interpretations of the rights of the benefi
ciaries under tin* will, the nature of the 
trusts, heir number and complication, and, 
to a more limited extent, the character of a 
portion of the assets. The executors took 
over about $60,01)0 worth of the property in 
cash, mortgages, notes, farm property, and 
furniture. Of this they distributed a little 
less than half, and set apart the remainder 
for paymeni of annuities, legacies not matur
ed. etc. They collected about $16,500 of 
interest. They managed the estate for a 
period of a little more than four years down 
to the date of a report providing for their 
remuneration Held, that they were not en
titled to an allowance upon taking over the 
estate, but should he allowed 2*/j per cent, 
upon such portion of the corpus or the estate 
as they had taken over and distributed, and 
when he remainder of the corpus taken over 
should be distributed, they should have n like 
allowance upon the portions distributed from

time to time; they should lie allowed 5 per 
cent, on the interest collected, and to be 
collected : and $100 n year in addition, for 
the first two years, and $75 a year for the 
last two years, for management of the entate 
ami services not covered by the other charges, 
including the care and preservation of tlie 
corpus. Re McIntyre. Me/ntyrr v. London 
and Western Trusts Co., 24 <’. L. T. 268, 7 
O. L. R. 548, 1 O. W. It. 56, 3 O. W. It. 258.

Compensation of executors and trus
tee* — Mature of services — Percentage —
Allowance. ]—In fixing the amount of com
pensation to trustees, there should be taken 
into consideration : 11 ) the magnitude of 
the trust; (2) the care and responsibility 
springing therefrom ; (3) the time occupied 
in performing its duties; <4) the skill and 
ability displayed : (Ô) the success which has 
attended its administration. Such compensa
tion, while fair and just, must he reasonable, 
but not necessarily liberal.—The duties of the 
executors in this case were to realise on the 
real estate of the testator in Manitoba and 
transmit the proceeds to the Ontario execu
tors. It took nine years to complete the work, 
and it appeared that the executors had car
ried out their duties with great faithfulness 
and uniiMial success, assisted by the great 
advance in the values of real estate during 
that period, and that the total amount of 
money realised was over $300.000, also that 
It., who had the chief management of the 
work, had already received under orders of 
the Court $10,500 on account:—Held, that 
an additional compensation to It. of two per 
cent, of the gros- amount realised would be 
fair and reasonable, and that the other two 
executors should together have two per cent, 
of the same. //-/-/. alio, that R. was not en
titled to commission as a real estate agent 
on sales of lands to purchasers secured by 
him personally, although he might have em
ployed another person at the expense of the 
estate to perform such services : Am. & Eng. 
Encyc. of Law, vol. 11, p. 1306. Rc Sanford 
Estate, 18 Man. L. R. 413, 10 W. L. R. 82.

Contract — Publication of newspaper — 
Terms--Probate Court—Claim filed against 
estate— Right to amend claim—Evidence— 
Corroboration.)—Appeal from the judgment 
of Chesley, Probate Judge for Lunenberg 
county, ordering the executors of the esiate 
of C. E. Knulbach, deceased, to pay claimant 
the amount of his amended claim, with costs. 
Ri Kemlbet /..ns. . 1910), » R L B 2M.

Conversion — Evidence. Ferguson v. 
McDonald. Ferguson V. Harden. Ferguson V. 
Mosun, 1 E. L. It. 496, 407. 408.

Conveyance of land by devisees —
Restriction by will -Quit-claim by charjee— 
Action by executors to set aside.]—Testator 
devised land to his 3 children, desiring them 
to support his widow us long as she remained 
unmarried, and directing that no sale should 
he made of the land until a sufficient sum 
should lie deposited in a elmrtere.! bank to 
support the widow. He appointed the widow 
and L. executors. One of the children died 
unmarried and intestate; the other two con
veyed part of the land devised to the defend
ant. and the widow executed a quit-claim 
lived in favour of the defendant. L. did not 
join in any conveyance.—An action brought 
by the widow and L., as executors, to set
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aside the deeds to the defendant, wan dis
missed. Chatoyer v. Dearochera ( 1910), 15 
W. L. R. 24.

Corroborative eridenre - ■ Advance of 
mom y Claim for interest Promissory note 
—Action for consideration.)—Tin* plaintiff 
■ued the surviving member of a tiro, to
gether with the representatives of a b«**1 
member of the firm, for $1,U00 lent by him, 
in tile lifetime of the doeeaxed. to tie- firm, 
for the purposes of the firm. He aim claimed 
interest, alleging that this wan iqtoken of at 
the time the money waa liorrowed, and that 
the detvaaed member of the firm had asked 
him what the interest would In*, and he told 
her five per cent. ; the surviving member of 
the firm denied all recollection <>f interest 
having been mentioned : Held, that, inas
much ns there wan corroboration as to the 
main fact, namely, the borrowing by the firm 
of $1,000, this was sufficient to entitle the 
plaintiff to recover the interest claimed. 
When a promissory note is taken from a bor
rower as collateral security for money lent 
to him, and not in payment, an action can 
he brought for the money lent, notwithstand
ing that, owing to the form of the note, an 
action thereon could not Is* maintained. 
ttecor v. tin¥, Ü2 C. 1* T. 27, 3 O. I* H. 34.

Costs of unsuccessful action — Per- 
aonok estate Real estate. )—An executor, 
without direct authority or obtaining indem
nity, brought an action to rec< ver a sum 
of money alleged to belong to the testator, 
and this action was dismissed with costs, 
the personal estate being insufficient to pay 
the costs of the opposite party :—Held, that, 
though the general rule is that an executor 
acting in good faith is eutithsl to be recouped 
his costs of an unsuccessful action, this rule 
would not justify the executor resorting for 
this purpose to specifically devised real estate. 
Re Champagne, St. Jean V. Siaard, 24 C. 
L. T. 234, 7 O. L. It. 537, 3 O. W. K. 615.

Creditor's action against eaecntors
SV fie filling arfwfrllslf «0W suit. | A mo

tion by the defendants, executors, to stay 
a creditor's action against them, on the 
ground that an administration action by a 
legatee was pending, in which an adminis
tration order bad been granted, was opposed 
on the ground of inconvenience to the plain
tiff and generally as to the right to grant u 
stay in such cases : — //</«/. that actions 
should lie stayed against the estate, unless a 
fair consideration of the claim cannot be had 
by the referee. The affidavits of the plain
tiff disclosed that it would be a hardship 
if compelled to come to Halifax to establish 
the claim before the referee ; but it was stated 
that the referee would go to Sydney to in
quire into the claim. The order to stay pro
ceedings was continued until the referee 
should have au opportunity of considering 
the claim. Hroicn v. McDonald, 26 C. L. T. 
131.

Creditor's claim -Is*ave to prove after 
dividend paid to other creditors. Millichamp 
v. Toronto General Truata Corporation, 3 ().
W. tt. 376.

Damages recovered by administra
trix for benefit of herself as widow 
and of her children under Fatal Accl
dents Act- Judgment recovered against her

1824
as administratrix—Garnishment Different 
rights. UcKtcan v. Spckt (N.WT.), I W L. It. .'125. '

Demurrer Suit against an heir Ml,<„■ 
tion that the estate has sufficient i, 
tr herein to pay the debts C. P. PM. ) I 
action directed ag«.iust an heir, it is 
to allege that he lias received sufficient fi ;u 
the estate to pay the amount claimed 
cause the heir who accepts a suwesH 
legally Isiuud to pay its debts, whether 
estate have assets or not. Corp. o/ tin 1Ur
iah of Sault an Recollet v. Dagenais i mi , 
11 gue. 1‘. It. 3X\

Determination of questions
mary application—Domicil of intestate I m— 
tribut ion of estate—Evidence — Adniini'tm- 
tion order. Re L'nglchardt, 2 O. W. It. tijT,

Distribution of estate — Unpaid lega
tee- Contribution bp othera—Limitation of 
actions.J—Legatees entitled to a share of the 
residue of an estate are not bound by the ac
counts ami proceedings in an administration 
action instituted by other residuary legatees 
in which they have not been added us parties, 
and of which they have received no notice. 
The judgment in such an action, however, 
enures to their benefit, and makes a fresh 
starting point in their favour as against the 
defence of the Statute <>f Limitation It
the absence of reasonable efforts by the exe
cutors of an estate to discover the where
abouts of persons entitled to share in the re
sidue, other persons who have received a 
share of the residue must refund, for the 
benefit of the persona whose claim : ; 
ignored, the amount received iu excess of 
the sum payable if the division bad been pro
perly made. Liffner v. Leicia—■ Hoys' Home of 
Hamilton v. Lewie, 20 C. L. T. 290, 27 .\ 
R. 242.

Distribution of estates -.1 bsenlc -t
of kin — Adrertisement for creditor- fid 
others Publication in neicspuper Pailurt 
of ubsintee to make claim—R. S. U. IH91 c. 
UH—Itur to future claim. |—The administra
tors of the estate of an intestate, who died 
in ilHtO, inserted three times in a newspaper 
published at the place in Ontario wli-n- the 
intestate whs residing at the time of his «!• .-itti 
an advertisement headed " Notice to « mIi- 
tora," given pursuant to It. s. < i. i<'7 <. 12V 
calling upon " all creditors and others havmg 
claims against the estate " of the deeeas-d
to send them In to the solicitor foi 1
minis!rators by a named date, and staling 
that after such date they would not he liable 
to any person of whose claim notice should 
not have been received. Une of the next of 
kiu, who would, if alive, have I wen «milled 
to a distributive share of the estate, had left 
Canada t 1H7Ü, and no communication had 
since been received from him or information 
aliout him, except that soon after his depar
ture a sister of his heard that be was m 
Oregon, and in 18U5 un aunt heard that be 
was dead. Diligent inquiry was made for 
him in 1H82. hut he was not then found. No 
one had even heard of his marryiu-. N" 
claim was made on his behalf upon the estate: 
—Held, that the advertisement was sufficient; 
that it covered next of kin; and that the 
absentee would be barred if he were hereafter 
to make any claim ; and therefore the admin
istrators should divide the assets amongst
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thoM entitled ah though the absentee were 
assuredly dead without ever having had issue. 
K' Ashman, 10 O. W. It. 280, 18 O. L. It. 42.

Dlstrlbntlon of estates — Claims of
creditors— Sale of household furniture — Lia
bility for proceed»—Exemption* Ordinance— 
Payment to manager of state—Itemunera- 
ti.iii of administratrix—Notice to creditor»— 
Claim * sent in late—insolvent estate—Pro 
rata distribution, lie Nugent (N.W.T.), 5 
W. L. R. 87.

Distribntlon of estate» - Intestate es
tât'■ of person domiciled in Alberta Right of 
child adopted in foreign «fate to share in 
,shite —/.flic of country where ntatux origin
ated—Private international law.]—Deceased 
adopted a child while living in Iowa, where 
slit would have been entitled to the same 
rights aa his legitimate child. He removed 
to Alberta where he died intestate : Held. 
that this child is entitled to share in his 
estate. He Throssel, 12 W. L. R. 083.

DistribnJon of fnnd — Ascertainment 
of class— Vesting order—Costs—Unnecessary 
litigation. Valentine v. Jacob, 2 O. W. It. 
107.

Distribution of surplus of personal 
estate- Application to determine whether a 
grandchild was entitled to participate in— 
Case not one to be determined on originating 
summon»—Concurrent jurisdiction of Chan
cery Division of Supreme Court of N. It. with 
Probate Courts Construction of Con. Stat
utes of N. It. (1003), c. 161, ». 2—No order 
made—The matter to drop—No order as to 
costs. Kmncdy v. Slater (N.It.) (1910), 9 
E. L R. 34.

Estate of deceased —Moneys in hands 
of son—Clift—Corroboration — Limitation of 
action»—Request or direction—Trustee—Re
ference—Report—Judgment—Irregularity — 
Execution—Costs. Wendover v. Nicholson, 
2 O. W. R. 11UM, 4 I). W. R. 475, 5 O. W. 
R. 684. 6 O. W. R. 52».

Evidence — Corroboration.] — Upon a 
claim in an administration action by a tenant 
against the estate of his deceased landlord 
for a balance due to him in respect of alleged 
advances, and for gwds supplied, the books 
of the tenant, iu which the transactions were 
set out, and cheques made by him in favour 
of the landlord, were held to be sufficient 
corroboration of his evidence, although the 
cheques did not shew on their fact whether 
they had been given on account of revt or in 
respect of advances. He Jelly. Union Trust 
Co v. (laman, 23 C. L. T. 327. 0 O. L. R. 
481, 2 O. W. It. Utiti.

Executor de son tort Distribution of 
deeeased's property among creditors. Green 
v. Clark, 3 E. L. R. 34».

Executor’s accounts — Compromise — 
Confirmation.]—An executor's accounts were 
taken by a Referee. The residuary legatee 
made an application to have this report 
confirmed. On the day set for hearing an 
agent of the legatee and the executor made a 
compromise agreement. The Judge, there
fore. has no power to confirm the report. On 
appeal an order was made declaring that the 
compromise agreement should be specifically

performed. He Wilson, 8 W. L. R. 007 ; 9 
W. L. R. 271.

Executors and trustees’ accounts —
Surrogate Court—Approval by Judge—Fraud 
at mistakt Items of overchargt Applica
tion to re-open accounts—Re-opening limited 
to items proved — Surrogate Courts trf — 
Jurisdiction — Costs.]—A petition by the 
cestui que trust to the Judge of a Surrogate 
Court to set aside nn order made by him upon 
the passing of the accounts of the trustees 
and to re-open the accounts, was dismissed 
with costs, subject to the petitioner being 
allowed to surcharge the accounts of the trus
tees upon two items, viz., premiums paid by 
the trustees for fire insuran v, from which 
they should have deducted rebates or commis
sions allowed to them by the insurance com
panies, and an overcharge of one cent a share 
upon a purchase of 3,000 shares of mining 
stock by former trustees :—Held, affirming 
the judgment of the Judge of the Surrogate 
Court (York), that lie had properly refused 
to open up the accounts in regard to the pur
chase of the mining stock referred to, in 
regard to an alleged overcharge of interest, 
in regard to the sale of a property without 
notice to the petitioner, in regard to certain 
mortgage accounts, and in regard to other 
matters.—It was contended for the petitioner 
that the non-disclosure of the fact that the 
rebates had been allowed amounted to fraud 
on the part <>f the trustees entitling the peti
tioner to have the accounts re-opened and 
taken ile novo, and that, at all events, coupled 
with the overcharge as to the mining stock, 
she was so entitled. The accounts m-proved 
by the Judge were brought before him under 
the provisions of s. 72 of the Surrogate 
Courts Act, as amended by 2 Edw. VII. e. 12, 
s. 11, and 5 Edw. VII. c. 14, s. 1 :—Held, 
that, under that section, it is only so far as 
mistake o: fraud is shewn, that the binding 
effect of the approval is taken away: and the 
language of the section plainly indicates that 
it was not intended that the whole account 
should he opened up. but that the account 
should be opened up so as to remove from it 
anything which, owing to fraud or mistake, 
had not been charged or had been allowed 
to the accounting party. The principle appli
cable to the opening of an ordinary stated 
account, and the consequences of such 
an account bring opened, do not apply to an 
account taken by the Court in the presence 
of the parties, where the persons to whom the 
accounting is being made are brought before 
the Court for the purpose of enabling them to 
challenge, if they will, the cm -ectness of the 
account—While the failure to credit the re
bates was not due to a mere accidental omis
sion of them from the account, the intentional 
retention of the small sum not credited, ap
parently under the mistaken idea that the 
trustees were entitled to it, did not amount to 
fraud, or at all events not to such fraud as 
would entitle the petitioner to the relief 
which she claimed or to any further relief 
than that given to her by the order of the 
Judge.—The petitioner should not have been 
ordered to pay all the costs of the trustees 
in the Court below, as she had succeeded to 
a trifiing extent. No costs of the appeal were 
allowed to either party, but without prejudice 
to the trustees’ right to claim their costs as 
proper disbursements in accounting thereafter 
to the petitioner. Re Wilson and Toronto 
General Trusts Corporation, 15 O. L. 11. 596, 
11 O. W. It. 214.
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Exreatori contlnnln* testator1» bust
ness |—Where executor* continue the busi
ness of the testator after his «leath only tem
porarily and for the mere purpose of effecting 
sale of the business ns a going concern, they 
are entitled to indemnity out of the estate 
in respect to liabilities properly incurred by 
them in the management of the business. 
Dowse v. Horton, (1R911 A. C. 190. <10 !.. J. 
Ch. 745. 04 !.. T. 809, followed. As a general 
rule the indemnity will only be ordered as 
against unsecured creditors, except where the 
assent of the s«»cuml creditors is given to 
the continuation "f ti"' business, and where 
such consent is given there will In* no 
distinction made between secured and un
secured creditors, except, however, that the 
executors must look first to the property on 
which there is no security before they can 
look to the property covered by the security. 
To prove the assent of secured creditors some
thing more than knowledge and acquiescence 
on the part <-f the creditors must he shewn: 
Dowse v. Horton followed. Brooke v. Brooke, 
n.NtH) 2 Ch. tioo, (M !.. J. Ch. 21. 71 L. T. 
.'ti'x disapproved and not followed. Where, 

circamstanci are such that it 
would be unjust to the executor to strictly 
enforce the rule that secured emlllors have 
priority over the executors' claim for indem
nity. that rule v ui !><■ relaxed. Where, there
fore, executors carried on an hotel business 
temporarily, after the testator's death, for 
the | urpose of keeping the hotel business as a 
goinr concern and preventing lapse of the 
liqui • license in connection with the hotel, 
and the secured creditors, with knowledge, 

a ii...... -I in ill-- "'Mi In nation of the huai-
ne .. .— llrld, that to the extent of any money 
paid to the seeured mditors whose security 
was on the hotel premises, by the executors 
out of moneys received by them from the 
management of the business, the executors 
were entitled to indemnity as against those 
secured creditors :—Held, also, that, where 
one of the secured creditors whose security 
was U|mn the hotel premises and whose se
curity was not obtained for aetual present 
advance in money, but as security for u past 
debt bad not only acquiesced in the continu
ât iou of the business but intervened and ob
tained a change of receivers in order to 
further carry on the business, the executors
were entitled t.> Indemnity In priority t<> each 
secured creditor :—Held, however, that the 
executors were not entitled to indemnity as 
against a secured creditor whose security was 
not upon tin* premises in which the business 
was carried on, but was upon other property. 
—The action having been first commenced 
against the next-of-kin of the testator and the 
secured creditors only, upon the application 
of the plaintiffs one unsecured cred' tor was 
added a party-defendant to represent gener
ally the unsecured creditors. Wright V. 
Beatty, 2 Alta. L. It. 89.

Fatal Accidents Aet—Conflicting claim» 
—Consolidation of action«—\cgligcnce. ]—A 
woman, claiming to he the widow of a man 
killed owing as alleged to the negligence of 
the defendants, brought an action against 
them, with her two children as ro-plain tiffs, 
to recover damages. Subsequently another 
action was brought by another woman, also 
claiming to be the deceased's widow, to re
cover damages for the benefit of heraelf and 
her child, her marriage having taken place 
after tin alleged divorce of the first plaintiff :

—Held, that only one action would lie under 
the Act ; that that action would be for the 
benefit of the persona in fact entitled nnd 
that, there living no doubt as to the ri^ht ,,f 
the children in the first action, the first action 
should he allowed to proceed and the rights 
of all parties worked out in it. the plaintif* 
in the second action to lie represent. <! lo
co tinsel at the trial if desired, Order ,,f I , 
eotibridge, .'{ (). \V. K. 040, 704. rev--r 
1/orfoM v. (Irand Trunk /fir. Co., 24 I ; 
351, 8 O. !.. it. 372. 4 O. W. It. 120.

Fatal Accidents Act — Damage* Fun
eral expenses.]—In un action under the Kntal 
Accidents Aet. and the Workmen’s -,
aation Act for the death of the defendants' 
servant by their negligence, as alleged. 
plaintiff has no right to claim for funeral 
penses. Hakarsky V. ('on. Tar. Rw. Co., 15 
Man. L. It. 63.

Fatal Accidents Act — lirai H of In n, ■ 
ftciary -Survival of action. )—Upon tie- death 
of the beneficiary on whose behalf an ndnin- 
istrator is bringing an action under the Fatal 
Accidents Act, It. S. ().. 1897 e. UN, the 
action cornea to an end. It cannot Is- .-a- 
tinned for the benefit of the hem 
estate, nor can a new action be brought by 
the beneficiary's personal representative. 
Judgment of Ferguson. J., 112 <>. It. 21$4, 20 
C. L. T. 4117, reversed. Mr Hugh V. (irand 
Trunk /fir. Co., 21 (’. !.. T. 581. 2 O. !.. It 
690.

Fatal Accidents Act — Right of O'h n 
—Action before grant of administration 
Fiat of Surrogate Court Judge.]—This action 
was brought by the plaintiff as administrator 
of a workman who died in the service of the 
defendants, in consequence, as alleged, of 
their negligence. It appeared that the tint 
iif the -Surrogate Court Judge directing let
ters to issue to the plaintiff was signed mi ill- 
same day that the writ of summons in * his 
action issued, hut that letters were n-»i actu
ally issued until two days later. The plaintiff 
never had any personal right <-r interest in 
the subject-mniter of the litigation //</'/. 
that the action Must be dismissed, but with
out prejudice to the plaintiff bringing nn her 
action. IHni v. Taugvicr, 24 C. !.. T. 294, 
3 O. W. R. 786. (Reversed 4 O. W. R. 295.1

Fatal Accidents Aet—Right» of iuhnin- 
istrator -Rights o, relatives—Time limit 
Stay of proceedings. | — An unmarried man 
having .one to his death by reason of injuries 
inflicted by the defendants, two actions were 
brought to recover damages occasioned by 
his death. The first in point of time was 
brought by the paternal grandfather and 
grandmother of the deceased, nnd the second 
by ids mother, who had obtained letters -if 
administration to his estate after the bring
ing of the first action. Vpo i a motion by 
the defendants to stay one or other --f the 
actions : -Held, that, while the grandfather 
and grandmother could legally proceed with 
their action under It. 8. O. 1897 c. Iflfl. 
although brought within six months of the 
death, so long ns there was no executor or 
administrator, yet an administratrix having 
been appointed and an action brought by her 
within the six monthe. she was entitled to 
proceed with it : and the first action was the 
one to in- stayed. I.ampman V. Township of 
Gainsborough, 17 O. R. 191. and llolUran f-
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Boon'll 4 L. R. Ir. 740, explained and fol
lowed :—Held. also. that the administratrix 
would have the right in her action to claim 
damages sustained by the personal estate of 
the deceased, Lcggott v. (treat Snrthrrn Kir. 
C, . 1 Q. R. D. 800, followed. Mummery v. 
(iron.1 Trunk Kir. Co., Whalln v. (Irand 
Trunk Kir Co.. 21 C. !.. T. Ml 1. <>. L. R. 
682.

Fatal Accidenta Act—Statu' of widow 
({rant of administration pendente lite. — 

Workman’' Compensation Art Segligenre— 
Krleasi »f eau" of action Kight» of mother 
- Expectation of benefit lUseovery of fresh
evidence Damage* Sew trial |—An action 
was brought to recover damages for the death 
of n workman employed by the defendants, 
owing to their alleged negligence. The plain
tif! alleged that she was the widow of the 
de< eased, but this was denied. She obtained 
as widow, pendente life, letters of adminis
tration to the estate of the deceased, and 
amendments were made by which she claimed 
as administratrix for her own benefit as 
widow and for the benefit of the mother 
of the deceased. The defendants denied 
negligence, denied the plaintiffs status as 
widow and administratrix, anil also set up 
a release of the cause of action. The trial 
Judge found against the plaintiff’s status, 
but the jury found negligence, and assessed 
the damages at $1,500, apportioning that sum 
equally between the plaintiff and the mother : 
—Held, that there was evidence upon which 
the jury were justified in finding that the 
man's death arose from the negligence of the 
defendants without blame on his part ; and 
therefore that there should not he a nonsuit 
or a new trial upon this branch of the case; 
Meredith, J.. dissenting, and being of opinion 
that there should be a new trial. 2. That
the release given by the plaintiff should not, 
on the evidence, be held binding on her : Ang
lin. J., hesitating. 3. That on the evidence 
the mother had no sufficient interest in her 
son's life or expectation from him to give 
her a right of action in respect of his death ; 
and there should be a new assessment of dam
ages unless the plaintiff was content to ac
cept $750. 4. That there should he a new
trial upon the question of the plaintiff’s 
right as widow and administratrix, evidence 
having been discover»*! sin»1»* the trial going 
to shew that the plaintiff was the true widow. 
5. That if the letters of administration were 
rightly granted to the plaintiff as widow, 
they related back so as to validate the action. 
Trice v. Kobineon. 10 O. R. 433, and Murphy 
V. (Irand Trunk Kw. Co., un reported deci
sion of a Divisional Court, 27th May, 1880, 
applied and followed. Judgment in 7 O. L. 
It. 747 reversed Doyle v. Diamond Hint 
ilia" Co., 24 C. !.. T. .’UlH. H <>. !.. R. 
4W, 3 O. W. It. 320. 38* 415, 510, 021.

Foreign will — Action to 'i t aside — 
1‘owert of provi'ional administrator appointed 
by French Court. |—The widow of W. V. II. 
died at Ixmdon, England, leaving property in 
Great Rritain, France, and Canada. By her 
last will she appointed "Iji Société Chari
table de l'Asile de nuit ft Paris” ber universal 
legatee, and a French Court appoint»*! I... a 
notary, provisional administrator of the^suc
cession. Subsequently the heirs of W. C. II. 
brought an action to have the will set aside, 
and afterwards the Court at Paris confirmed 
the appointment of L. for such time as might

l»e necessary. L. then asked for an account 
from Mrs. H.’s former agent in Montreal, anil 
obtained from the French Court an order al
lowing him to d»legate his powers ns provi
sional administrator to a designated person, 
with power to ene the former agent at Mon
treal for an account respecting the property 
in Canada. In the meantime, however, tue 
Ruperior Court of Quebec had appointed M., 
a notary, judicial seipiestrator of the pro
perty. 1,. brought the present action to ob
tain possession of the property from M.. and 
reli d on the facts above set forth :—Held, 
that the judicial sequestrator appointed by a 
Court of this province was the proper person 
to be in possession of the property in this 
province. I.avoignat v. .Uackay, 21 C. L. T. 
12».

Foreigner appointed executor by will
-Letters of administration with will annexed 

granted to trust company -Surrogate Court 
—Powers of. Ke Kcltoc, 7 O. W. It. 825.

Grant of letters of administration—
Dca ascii domicil, d ex ju is -({rant to widow 
—La"’ of domicil — F.videnre of laic, as to 
grant.] — Deceased died domiciled in the 
I’nitcd States, leaving property in the judicial 
district of Cannington. On application by 
the widow to the Surrogate Court Judge for 
administration of the estate, the application 
was refused, on the ground that there was no 
eviibmce that the widow was by the law of the 
domicil of deceased entitled to administra
tion. On appeal to a Judge of the Supreme 
Court: ID Id. that the Surrogate Court is 
not governed by the law of domicil in grant
ing administration, and, while the Court, if a 
grant of administration is made by the Court 
of domicil, will follow that grant, yet in 
the absence of such grant the Court is gov
erned In tin* law of situ*. I’e Uikkclson, 
1 Sask. !.. R. 513, » W. L R. ««8.

Judgment against ezecntors — Erie 
drnce of debt—Endorsement of note Devolu
tion Of Estates Art — Caution — Estate.] 
—A judgment against executors is only prima 
fane evidence of its being for a debt due by 
ihe testator, and the parties interested in the 
real estate are at liberty to disprove it. In 
an action by a judgment creditor on a judg
ment recovered on a promissory note dis
counted by him, which note was received by 
the executors for the sale of personal prop
erty of the testateur, and endorsed “without 
recourse" to the plaintiff : Held, that the 
endorsement of the note by the executors 
would not m.ik" it a debt of th«* testator in 
the hands of the endorsee. Held, also, that 
the effect <>f the Devolution of Estates Act 
and amendments, acted upon by the regis
tration of a caution under the sanction of 
a County Court Judge, after the twelve 
months had expired, was to place lands of 
a testator again under the power of his ex
ecutors so that they could sell them to satisfy 
debts ; ami that the expression “in the 
hands ” of executors, as applied to property 
of the testator, is satisfied if it is under their 
control and saleable at tlieir instance; and 
that the operation of a devise of lands is 
only postponed for the purposes of adminis
tration. and the estate does not pass through 
the medium of the executors, but by the 
operation of the devise, lanson v. Clyde, 
20 C. L. T. 110. 31 O. It. 570.



1831 EXECUTORS AND ADMINISTRATORS. 1832

Le see of hotel by administrates for 
ee-c, years with option of pnrehaee
Assignment — Hegiatration—Hreach of treat 
—Notice to leaarc—Effect of rcgiatrofion — 
Expenditure by leatee — Compenaation — 
Administration order.]—Plaintiff, one of the 
next-of-kin, sued to have an option to pur
chase clause in a lease made by the defend
ant administratrix declared to be null and 
void, peclaration made an asked, nn. 76 and 
135 of Alta. Land Titles Act, helm: no de
fence. It in immaterial that defendant han 
made improvements under the lease. St. Her- 
«nota v. Heneault (19091. 12 W. !» It. 1H0.

Legacy — Inoperative direction to invest 
principe! Action for legacy — (’os is—Con
finement to costs of summary application—• 
Executors relying on advice of solicitor — 
1‘er-onal .lability of executors—No recourse 
against estate. H illiaon v. tiourlay, 1(1 O.
w it. tea

Legacy — Judgment for—Eroviaional exe
cution.]—There may be a provisional execu
tion of a judgment ordering an executor to 
bund ver a devise or bequest to the devisee.
Haaauc V. Heather, 3 Que. I*. R. 499.

Letters of administration — Quebec 
tcill — Notarial form. I—Where a will is in 
notarial form and in the custody of a notary 
in the province of Quebec, l--tters of admin
istration will be granted on proof by affida
vit of the death and dot...-it >f the testator, 
of the law of Quebec, and of the original will 
being executed in accordance therewith ; that 
the original will is in the custod' of a notary 
‘ti that province ; and that t ie executors 
named in the will are acting thereunder. He 
Hobertaon, 22 C. L. T. 211.

Letters of administration — Surro- 
pate Court — 7uriadirtion — \ ajidity until 
revocation.]- Where letters probate or of ad
ministration have issued out of a ( *ourt from 
which they could not properly issue under 
the Surrogate Courts Act. R. S. O. 1S97. e. 
59. s. 19. they are nevertheless valid unless 
a ml until revoked London tf Trunta
t ». v. Trader a Itnnk of Canada, 1(1 O. L. 
R. .182. 11 O. W It 977.

Liability of •dmi«',strator for interrat 
of de>rnied in lond under eontraei for pur- 
ehaae—Harden of proof—Evidence—Incom
plete agreement—Applieation of money paid 
by dei rated on debt due to vendor-Arrange- 
tn>nt betirren adminiatratrix and vendor — 
Attack by creHtor Bona fUaa.] The plain
tiff. who was a creditor of a deceased person, 
sought to fix the defendant, as administra
trix of the estate of the deceased, with lia- 
billty for a margin of value said to have 
existed In the dwelling-house property occu
pied by the deceased at his death—the plain
tiff alleging that the deeenaed held the prop
erty under nn agreement of sale from a com
pany, the owners of It, and that, by the de
fendant’s wilful default or by conversion to 
her own use, the benefit of that margin was 
lost to the estate. Tn fact, on the 12th 
April. 190#, the dtcaaasd paid the company 
$500 on Hoennnt of a (imposed purchase of 
the dwelling house property at $4,000, which
was Lie true value of the property ; the 
$000 was paid in pursuance of an arrange

ment not reduced to writing. The deceased 
was. however, at the time, indebted to the 
companv in the sum of $500. An agreem-nt 
embodying the terms of the proposed sal. and 
purchase was drawn up in duplicate dm-d 
the 15th April. 1904. and signed bv the com 
pany, but not by the deceased. d the w , 
instruments were found among ..ip deceased's 
papers when he died, about 4 months bit. r 
Several of the special provisions appearing 
in the instrument were not discussed nt lie 
time of the oral negotiations or nt nnv li..r 
time, but were presented to the mind of the 
deceased for the first time when the cm, 
pnny sent him the duplicate Instruments, I 
months before his death :—Held, that th nl 
negotiations between the deceased and th- 
company resulted in nn incomplete atrr- - - 
ment, the detailed terms of which, it was 

'1 i * 11 ted, should he exp rent d fn 
ma,' agreement, to be drawn up nt the in- 
stance of the company and submitted to the 
deceased; that the signing of the formal 
agreement was contemplated ns a condition 
precedent to the final transnet ion by which 
the parties were to be bound ; and that, 
therefore until that event, there was no con
tract ; and that, inasmuch as the instruments 
signed by the company did not contemplu'e 
signature under seal, the proposal of the 
company (regarding these instruments ns n 

roposal) might have been accepted orally 
y the deceased ; yet, as n matter of fact, it 

never was so accepted.—Held, also, that, in 
any case, the burden of establishing that 
there was an Interest in the property in 
question, the benefit of which the es'ate 
fi lied to receive through the fault or default 
oi the defendant, was on the plaintiff : and 
h. bad failed to discharge that burden. 
After the death, the defendant said to 'lie 
cimpany that she could not carry out the 
proposed agreement, and asked to hav.- th»- 
$500 repaid to the estate. She was th-a 
told thru the deceased owed the company 
$500, which was the fact, and the defendant 
accepted that statement, and did not press
fur • In- Held, !» r I'- ck, J
estate, by the defendant’s acceptance of the 
position taken by the company, got the b.-ne- 
fit of the whole margin in the property, that 
is. $500. Ilnd the agreement been r•‘cog
nised ns a concluded agreement, the margin 
of $500 would have formed an asset of the 
estate, hut there /ould hav.* been a rorré
pond ing liability to the company for the 
same amount : and. although tin- company 
would not have had their claim paid in full, 
hut would have received only a dividend pro 
rata with the other creditors, and the plain
tiff would have received a slightly increased 
dividend, yet, In the absence of intentional 
discrimination between creditors, of which 
there was no evidence, this could not be 
made the ground of liability on the part of 
the defendant, who acted in good faith nn i 
reasonably. I,aria v. Ilradtn ( 19101, 15 W 
L. R. 045. Alta. L. R

Liability of estate for work done for
administrator.)—An estate in the hands 
of an administrator is not liable for work 
done or sendees performed at the request 
the administrator, although the estate gets 
the benefit of the work and sendees, but the 
administrator is liable in his personal capa
city in such a case. Eurhatl v. Earhall, L. 
R. 7 Ch. 123, followed. Dean v. Lehbirg, 0 
W. I* R. 214. 17 Man. L. R. 04.
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Maintenance Infant — Custody — Ad
vice. Re Cornell, 1 O. W. It. 50.

Moneys collected by enecutors — Part- 
sBribf Trust 1 prennent Betoppel.] 
—An agreement whh entered into between 
two creditors of a partnership concern and 
the executors of a deceased partner, that on 
the recovery of a certain sum of money due 
the partnership, it should be divided, two- 
thirds to the said creditor:- end one-third to 
the daughter of the partner. In an action 
bv another partner 'lint the plain
tiff was entitled to the one-third retained by 
the executors for the benefit of the daughter. 
Oppenheimer V. Sir cm ey, it YV L. It 305,
IS It C. It. 117.

Mortgage — Purchater of equity — In
demnity — Death — Release — Insolvent 
estate — Administrator.] ■— The administra
tors of the insolvent estate of a deceased 
mortgagor are not liable in damages to his 
mortgagee as upon a devastavit, because they 
releast the purchaser of the equity of re* 
demption in the mortgaged properly from 
bis liability to Indemnify the mortgagor in 
respect of the mortgage.—Judgment in 30 O. 
It. 084. 19 C. L. T. 280. affirmed. Higgins 
v Trust» Corporation of Ontario, ‘JO C. L. 
T 347. 27 A. It. 432.

Negligence - Agent'» fraud—/-imitation 
of a,etion»-—Trustee limitation .let.]—Thu 
Trustee Limitation Act, It. 8. O. c. 129, a. 
32, protects executors where, relying in good 
faith on the statement of their testator’s soli
citor that he has in his hands securities suffi
cient to answer a fund they are directed by 
the will to invest for an annuitant, they dis- 
tr’bute the estate, and ii is afterwards found 
that before the testator’s death the solicitor 
had misappropriated the money given to him 
by the testator to invest, and had in fact at 
the time of the representation no securities 
or money in his hands. Payments made from 
time to time by the solicitor to the annuitant, 
ostensibly as of interest received by him from 
the fund, do not keep alive the right of ac
tion against the executors. Judgment of 
Street. J.. 30 O. It. 532, 19 C. I* T. 174. re
versed. Clark v. Rclla.my, 20 C. L. T. 350, 
27 A R. 435.

Notice to claimants — Limitation of 
actions—Trustee Limitation Act — Trustee 
Relief Act.|—A notice by executors that “all 
parties indebted to the estate of the late 
i testator) are required to settle their in
debtedness ” by a named date, and that “ par
ties having claims against said estate are 
also required to tile same by said date,” is 
not a sufficient notice within s. 38 of It. S. 
O. c. 129 to protect the executors from liabil
ity for claims not brought to their know
ledge until after the estate has been dis
tributed by them. Their liability in this 
respect extends to claims against their tes
tator for money lost owing to a breach of 
duty by him as trustee. Persons having a 
reversionary interest in a trust fund may 
bring an action to compel the trustee to make 
good money lost owing to his negligence, and 
the Trustee Limitation Act does not run 
against them from the time of the loss, hut 
only from the time their reversionary interest 
becomes an interest in possession. After 
judgment had been given in the Court be

low (30 O. R. 110, 18 C. L. T. 407). against 
the executors in this case, the Act for the 
Relief of Trustees, (52 V. c. 15 (O. i, was 
passed.—Held, that, assuming the Act to 
apply to such n case, it did not relieve the 
executors, for they could not he held to have 
acted reasonably when they failed to follow 
the plain statutory directions as to notice to 
creditors and claimants. 8teirart v. Snyder, 
20 C. L. T. 351. 27 A. R. 423.

Official administrator Heirs out of
fvrisdietion — Letters of administration.]— 
The official administrator is not allowed to 
take out letters of administration in opposi
tion to the heirs of the deceased, such heirs 
being residint out of the jurisdiction, but 
having an attorney-in-fact within the pro
vince to manage the estate, and there being 
no evidence that the deceased had any debts 
or any substantial personal property, al
though he died possessed of real estate within 
tlie province subject to a mortgage. In re 
Lt lain, 9 B. C. R. 429.

Official administrator — Power to sell
land of intestate—No necessity for order— 
Official Administrators Act — Amending Act. 
I'.kni Intestates' Estates Act. Hr Srilson 
(B.C.), S YV. L. R. 400.

Order —Summary application for—Insol-

in gs—Discretion of Court. Re Ynrum, IIon- 
singer v. Hopkins, 1 O. YY*. R. 85.

Order of party to produce an ac
count. upon oath, of property in his lands
belonging to an intestate estate. Re Endcr- 
cott (1817i, YY’akeham’s Nfld. Ca. 54.

Order to an administrator, ad colli
gendum bona defuneti, to pay wages due ser
vants of d<...used, and to dispose of by pub
lic sale, such part of the goods of deceased 
ns were bona peri tara. Re Leigh (1823), 
YY'nkehnm’s Nfld. Ca. 405.

Order to executors to render an 
account "f their administration of testator's
«•state to Probate Court by a given day. Re 
Meade's Estate ( 1817), YY’akeham’s Nfld. 
Ca. 24.

Order upon executors to shew cause
why a party claiming an interest in the tes
tator's estate should not receive the same. 
Re Stuck less (1823), YVakehnm's Nfld. Ca.
410.

Passing accounts —Corroboration—Pay
ment of claims—Statutory declarations.l — 
A Judge sitting on the probate side of the 
Court passim» » counts is not bound by the 
rule of procedure requiring claimants against 
the estate to give corroborative proof of their 
claims. This rule of procedure is applicable 
only when the claim comes to lie contested in 
Court. -Semble, a Judge sitting without a 
jury is not bound any more than is a jury 
to apply it under all circumstances. The 
responsibility of paying claims falls upon the 
administrator : he must use care and judg
ment in considering them, and if he does so 
fairly and honestly, and in the interest of 
the estate, lie w ill on passing his accounts be 
allowed such as he lias thought fit to pay.

u
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Remark* on the usua? form of statutory de
claration proving claims. He Hlank Estate, 
fl T L. R 23ft

Paiiiag scconnta of adminietretriz
—Carrying on business ..f deceased Liability 
for lo«s—Liability for good» destroyed -Ne
glect t<* >•«•11 Negligence—Good-» clnime<l by 
administratrix in her own right—Gift—in
ventory Mistake Delivery Igind -Minding 
in name of administratrix—Jurisdiction of 
Probate Court Payment to manager of es
tate. He VsfMt (N.W.T.), 2 W. L. It 3.

Passing administrator's accounts be
fore Judge of probate — Reference to 
clerk—Exception» to report Right of ad
ministrator to retain moneys answer claim 
against estate Agreement with Intestate— 
Parent ami child—Work done and materials 
supplied—Statute of Limitations—(Maim of 
dnughter-ln-lnw for services to intestate. Hi 
Easton (N.W.T.i, 4 W. L. R. 23.

Passing of accounts -Application for an
order for payment of costs of the Proctor 
for the bondsmen who appeared at the re
turn of the citation to pass accounts—Con. 
8t. N R. (11*01. c. 118, s. R2 -" Persons in 
terested ” — Intention of legislature. He
H*ie\f t lino», h k. L. R. rue.

Passing of nceounta — High Court — 
Referma to fair* account» in Hue ter'» oMce 
—Prior account in Surrogate Court—Effeii 
of — Consent judgment — Trusteet.]—Ry 
s. 72 of the Surrogate Courts Act, R. 8. (). 
18!»7. c. I», “ Where an executor or admin
istrator has filed in the proper Surrogate 
Court an account of his dealings with the 
estate of which he is exec itor or adminis
trator. and the Judge has approved thereof 
in whole or in part, if the execuior or ad
ministrator is subsequently required to pass 
bU accounts in the High Court, shell ap-

Cmval. except in so far as fraud or mistake 
i shewn, shall be binding upon any person 

who wa.- notified of the proceeding taken be- 
fon tbs 8 irr igs e Judgi. or n bo wo prew n( 
or represented therein, and upon every one 
i-Ihui.iiiv nader snob person.” The defendant, 
an exerutor, hrougiit into the proper Surro
gate Court the accounts of certain estates 
of which lie was the executor, which were 
passed by the Judge in the presence of the 
solicitor for the plaintiff, a Iwneficiary. Sub
sequently the plaintiff brought an action in 
the High Court, and. without any pleadings
being delivered, an order was rnadt 
sent, for the removal of the executor and the 
apiKiintment of a trust company in his place, 
and for the passing of the accounts, adopt
ing the common form of the order for such 
purpose :—Held, that on the taking of the 
accounts in the Master's office the account 
taken and passed by the Surrogate Court 
Judge was. under a. 72. no mistake or fraud 
having been shewn, binding on the plaintiff, 
for. notwithstanding such consent, the judg
ment must lie construed as if made in in- 
rtfum, and the usual rules of law and pro
cedure, statutory and otherwise, applied 
thereto.—4« V. c. 17. s. 18 (O. ». 5 Kdw VII. 
c. 14 (0.1. and Con. Rules «06 and <M17, re
ferred to as to the powers and duties of the 
Master in taking accounts, s. 72 applying to 
trustees as well as executors. Gibson v. 
Gardner, 7 O. W R. 474, 8 O. W. It. 620, 13 
O. L. R. 621

Payment of debts — Authorisation of
Court—Consent o1 heir nr unreasonable r>- 
fusai to consent.]—The Court cannot mi l r 
lae the testamentary executors to pay •« ,!.it 
of ’he testator unless It is ascertained id 
undisputed by the heirs, „r the payment of 
it la unjustly refused bj the heir « 
the heir cannot give a consent to such :> 
ment, as in ca«es of unsound mind or n»>- 
senee. or where the heir ha*» refused tin I... 
quest, or there is no heir or legate. T!,i- 
entirelv discretionary authorisation « ill i 
he accorded if the debt is disputed r ,» . 
putable by the heir upon apparently r .i, 
able grounds. Eg p. Clark. V» n. \- »1.

Penalty Statement of property not made 
in time -- Action — plea — llilfi' ulty 
H' lap. |—An executor against whom n n, 
ti.iu i-. brought for a penalty for 
neglected to make within the proper tir ihe 
declaration n*quired by law of the pr> •. rty 
left by the testator, cannot plead that I. has 
done what he can to prepare a statement of 
tie affairs of the eatate, hut has md sue-
eroded by reason of numerous dlflculth
that he has asked f<»r time ; these allctn m* 
will 1m* struck out on Inscription in law. 
Hainville v. Coutlée, 10 Que. I*. R. 1ST

Personal action — Abatement of Tres
pass by testator — Suggestion of death — 
Liability of executor* Amendment Money 
had a,nd rrmned.l—Where one converts • 
his own use end sells the good» of the plain
tiff. and die- after w rit Issued, but 1 
declaration, the action may be continued 
against his executors, and they are liable on
a ... ... f..r money had and neel
above case the declaration was in trespass 
and for conversion, and upon the argument 
of the motion for a new trial, application 
was made to add a count for money ! I md 
received : Hold, r Hanington I • 
Gregory. JJ., that, ns the only fact in dis
pute. namely, the existence of a tenancy 
between the parties, had been passed up. n 
by the jury in favour of the plaintiff, and 
as no possible injustice could be done to the
defeodat t, the amendment si....Id !"■ ed
—Per Parker and McLeod, JJ.. that, as 'he 
proposed amendment introduced n new f.-nn
of action, to which there were on the ..... .
no suitable pleas, and upon which there wi
ne issue joined or damages assessed, the 
amendment proposed was improper and 
should not he allowed at that stage the 
case. Frederick v. Gibson, 37 N. IV II V.M

Personal liability — Promissory note 
Debt of estate — HeneuraI—Consideration — 
Statute of Frauds —Amendment.]—Action "U 
a promissory note payable on demand, signed 
by the defendant, ns " executor of an estate." 
but not expressly restricted to payment out 
of the estate :—Held, that the defendant was 
personally liable. The note win given in re
newal of a former one (similarly signed) 
which was not n demand note, but payable at 
a definite time, the debt being originally the 
testator’s -.- Held, that there was a good con
sideration for the former note. If not for the 
demand note, namely, forbearance on the

Krt of the plaintiffs, and the defendant was 
hie thereon : and his antecedent liability 

was a valuable consideration for the demand 
note ; s. 27, Rills of Exchange Act. Upon
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appeal from nn order for judgment on the 
pleadings leave to ntnend by sett lug up the 
Statute of Fraud* was refused. I'nion Hank 
„f ranada v. McRae, 21 ('. L. T. 401», 41»;.

Petition of executor for discharge -
Servin’ on each of the legatee*— Practice— 
Order for meeting of legatees to choose sue- 
cessor—Service of. 1—A petition to the Court 
by the testamentary executor of a succession 
left to universal legatees, subject to a sub
stitution. for permission to resign his office, 
must he served on each of the legatees on 
pain of nullity. It is the same for an order 
of a Judge calling a meeting of the legatees 
to pronounce upon the choice of a successor 
to the executor. Default of service of the 
petition and order upon any one of the lega
tees. Invalidates the order which gives the 
authorisation and that which names the suc
cessor. Radier v. Radier. 1N Que. K. R. 1.

Power to sell lands —Charge of Irgacie» 
— Trustee .let — Devolution of Estate* 
h t | P. died "ii the 11th September, 1886, 

leaving a will in which he appointed execu
tors and gave all his estate, real and per
sonal. to his wife for life subject to certain 
bequests, and should his brother survive the 
wife he was to have the life use of the rési
du- of the property, which was afterwards 
to go to the brother's children. In several 
places m the vill (which was not skilfully 
drawn), the testator used the expressions 
“ from the time llumewood is sold," “ after 
the sale of llumewood." and “so soon ns 
llumewood is sold." but there was no devise 
to the executors in trust, and no express 
power of sale. The lands in question wh'ch 
were a portion of what was called " II'.me- 
wood ” in the will, were sold and conveyed 
by the executors, and the vendors made title 
under such conveyance. The sale was not 
made in any way under the Revolution of 
Estates Act, and was not for the payment 
of debts. The question was whether the 
executors had power to sell. The Devolution 
of Estates Act, 1$.M6, came into force on the 
1st July. 1886. shortly before the death of 
the testator :—Held, that under what is now 
s 18 of the Trustee Act, R. S. O. IS|»7 c. 
121», the executors had power to sell, the 
testator having created such a charge as is 
described in s. 16, and not having devised 
the real estate to the executors in trust ; 
that s. 16 of the Devolution of Estates Act, 
as found in H. S. O. I8'.t7, c. 127 (which first 
became law in 1801 >. -ini not oblige the ex
ecutors to sell under the Devolution of Es
tates Act. for by s.-s. (2) that section is not 
to derogate from any right possessed by an 
executor or administrator Independently of 
the Act ; that if the testator had devised the 
land to the executors upon trust, the mach
inery of the Devolution of Estates Act was 
not to lie applied. Re Rooth's Estate, 16 
O. R. 42!): and no more should it where the 
executors have a statutory power of sale to 
satisfy a ehnnre. Re Moore and Langmuir, 
21 C. L. T. 662.

Power to sell lands after expiration 
of two years after testator's death -
Direction in trill.]—Meredith, C.J.O.P.. held. 
that executors had power to sell lands after 
the expiration of two years from the testa
tor's death, notwithstanding his direction 
contained in his will to the effect that his

lands should he sold within two years from 
his death. Re Walton <(• Hailey ( 1R10), 17 
O. W. It. 760. 2 O. W. X. 428.

Powers of executors — Sale of land — 
Payment of d>hts — De rises in /» - -Exert*- 
tory devisee over — Devolution of Estate» 
Art—Tru ‘ee l-f.j—A testatrix gave to her 
daughter some personal effects and .<l.tn»0 to 
be paid by lier son. charged on property de
vised to the son : all the rest of her property 
she gave to In r son, charged with .<I.inh». 
She then directed that in ease of the death 
of either 'In- son or daughter without issue, 
the whole of the property was to go to the 
survivor, and in ease of the death of both 
without issue, to brothers and sisters of the 
testatrix The executors contracted to si ll a 
part of the real estate to tie- appellant, the 
daughter being alive and having three child
ren, the son alive and unmarried, and broth
ers and sisters being also in existence. The 
la ml wn« incumbered and there were other 
debts:—field, that the executors, even with
out the concurrence of the son and daughter, 
and a fortiori with their concurrence, could 
make a good title, either under the Devolu
tion of Estates Act. R. S. O. 1K!»7, c. 127. 
sa. 4. !». 16, or under the Trustees Act. R. S. 
t ». -v 129, a. lx Section '.» of the former 
Act enables executors to sell for the payment 
of debts, and the power to sell is not quali
fied by s. 16, That section was intended to 
make it clear that executors had power to 
sell for the purposes of dis rihution where 
there were no debts as well ns where there 
were debts; and the consent of the official 
guardian, on behalf of infants, lunatics, and 
non-concurring heirs or devisees, is only 
necessary when the sale js for purposes of 
distribution only. The pow- r of sale given to 
executors by a. 18 of the Trustee Act was 
exercisable in this case, notwithstanding the 
last clause of s. 20; "a devise to any person 
or persons in fee or in tail, or for the tes
tator's whole estate and interest," does not 
mean n devise of a life estate to one or more 
persons, and n remainder or several remain
ders to one or more others, either jointly or 
successively, and with, it may he, executory 
devises over to still other persons, so that 
his whole fee simple, or less estate, whatever 
it may be. is disposed of; but it means a 
devise of his whole interest, whatever it may 
lie. whether it he nil estate in fee simple or 
any le<s interest, to the same person or per
sons. either as joint tenants or tenants in 
common. In re Wilson, Prnninaton v. Payne,
64 I. T. V S «mo. 2 Times I. R. 44.1. 
approved. Re Ross »f Davies, 24 ('. L. T. 
213. 7 O. L. R. 433. 3 O. W. R. 216.

Powers of executors—Time for exereia-
ing — Extension.] — An extension of the 
powers of nn executor beyond a year and a 
day may result from previous wills, and from 
the combination of different testamentary 
dispositions relative to the appointment of 
the executor. Hrunet v. Marien, 4 Que. P. 
R. 330

Proof of character—Action — Inscrip
tion.\—\ plaintiff who sues in the character 
of executor upon a lease made by him in that 
character to the defendant is not bound to 
produce documents proving his capacity as 
such before inscribing for bearing ex parte. 
La taire v. Uuot. 3 Que. P. It. 389.
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Fro pert y willed to Inmate of an
neylom - " Hop *' u. handed over if pro- 
nounrtd permanently cured — Construction 
of trill. ] Testator gave property to executors 
for the benefit of nn adopted daughter, In an 
asylum. and directed that should she be dis- 
■wed from the asylum an “pOTMMM&tly 
cured." "the entire amount * may • be placed 

bet n taw nl m " rm was di<- 
missed as " cured." On motion for admin
istration of the estate. It was held, that the 
word " may ” did not necessarily mean 
" i.iuat the ilower conferred was discretion
ary. and in this cas»1 it would be in the best 
inter»-»! of the beneficiary that the mouey 
should remain in the hands of the executors 
f<»r Investment and payment over as they 
• lefu advisable, not only the interest, but 
inch additional amounts ns may be necessary 
tor the maintenance and comfort of the hene- 
t.cisrv He Hennrtt. Ilmnrtt v. Philip 
< V"<b, 14 O. W. R. 107*1, 1 O. W. N. 213.

Registration Power of appointment —
Reception. \—If the will does not provide for 
the replacing of executor . a person who has 
been named ns executor, in place of one who 
fc*s resigned, is not qualifi<>d to act ns such, 
and an intervention made by the co-executors 
will, upon exception to the form, be dis
missed as regards the executor thus irregu
larly named in place of another. l.avoignat 
V. McKay, 2 Que. I». R. 411.1.

Removal of executor- -.4 ctiofi for—Per
sonal eapaiity.]—An action for the removal 
of a leg il
tor. on the ground of his mal administration 
and of fraudulent nets of which he is accused, 
rhouId be brought against him personally 
and not as executor. Mercier v. (losselin, Q 
Que r R. N).

Removal of executor — Insolvency — 
Ml onduct Administration order Under
taking—Touts, tiodbold v. (lodbold, 1 O. W. 
It 233. 357.

Removal of executor from province
a tor nu l trustee

—Moneys in hands of executor—Administra
tion order — Assignment of mortgage—Un
authorised signature — Finding of fact — 
Costa, tirott v. iiUHcon, 11 O. W. R. 954.

Removal of e*ecntor —Account—Plead
ing — Kec ption to form.) — A demand for 
the removal of testamentary executors and 
a demand for reddition de compte are not 
incompatible.—2. The fact that the defend
ants have already rendered an account, and 
therefore the plaintiff has only an action for 
reformation of the account, is not a ground 
for an exception to the form. Donohue v. 
Donohue, 4 Que. P. R. 3m

Renunciation by two out of three 
executors named is will—Grant of pro
bate to third executor Subsequent retrac- 
tntiwi of nmmviation New grant of pro
bate. Re Phipps. 9 O. W. It 1182.

Renunciation of executorship — No
jurisdiction of High Court to set aside re
nunciation—Harrogate Courts let—Judû'a- 
ture Art.)—Teetzel, J., held, that all jurisdic
tion and authority In testamentary matters 
is by the Surrogate Courts Act. R. 8. O.

(1807), c. 59. aa. 17 and 18. now 10 Edw. 
VII. c. 31. as. 19 and 20. vested in th»- 
Surrogate Courts, subject to provisions of 
the Judicature Act.—That neither the Jmli 
cature Act nor the Surrogate Courts An. 
gave the High Court jurisdiction to adjudi 
cate U|sm a claim to set aside a renuncia
tion of probate, or to allow n retraction I v 
n plaintiff, who was named in the will ns 
executor and who had filed a renunciation 
therefore plaintiff must seek redress in 
Surrogate Court in which the renumiati n 
was filed and out of which prohate issuK 
Pot well v. Kennedy (11111), 18 O. W R 
782. 2 O. W. N. 821. O L. R.

Renunciation of probate — Previous
Intermeddling — Action on promissory p ■■ 
sigrn-d by defendant as executor—V- r nnl 
liability- I^ave to enter conditional mir 
a nee. Ha,rcourt V. Hums, 10 O. W. It. T1"

Resignation of executor -Acceptance
by dudgt'—Provisions of trill—Appointment 
of successor—Arts. 911, 92 J, C. \nt„r 
to posons interested—.1 bsent legatei 
of service—Failure to serve—Right of apical 
against orders.]—The following clause "in a 
will : “ My wish is that there shall eon- 
Htantly he two teatameutary executors and 
administrators of my estate, and that in caw 
of the death of one or other of my two tes
tamentary executors and administrators 
or in the case of the refusal of one or other 
of them t" exercise or continue t" ex 
ercise the said charge of testamentary ex
ecutor and administrator, proceedings sljall 
he taken to appoint another testamentary 
executor and administrator to replace the 
one who has just died or refused to act any
longer, and *o that there shell nlway 
testamentary exi-cutors and administrator* of 
my will . . .” does not exempt a testa
mentary executor who wishes to he discharged 
from the necessity of having his disehargi 
accepted hv a Judge, the parties ment ion..I 
in Art. 1111, C. ('., being present or <! ;\ 
notified.—2. The testator by directing that 
till sue.-essor of a retiring executor shall Is- 
chosen " en justice," upon the advice of a 
family council, has not intended to derogate 
and has not derogated from Arts. 911 and 
1124, (*. C.—3. A universal legatee with nsu- 
fruet, absent from the county at the time 
of nroceediiigs. taken by nn executor to line 
some one ap|H>inted in his stead, has never
theless a right to in* notified and regularly 
served, and the rules of proved tire provide 
a special mode for service of notice in such 
a case.—4. An absent legatee who has not 
received notice (semble, by publication in 
newspapers) may move against the orders 
accepting the resignation of the executor, and 
appointing his successor, by way of appeal, 
and Is not obliged to have recourse to fierce- 
opposition. Hodier v. Hodier, Il Que. P. 11
429.

Resignation of executor - Order of 
Court appointing new rrreutor — Appeal — 
Provisional execution of order. ]—A testamen
tary executor appointed by a judgment to 
replace an executor who has resigned has a 
strict right to demand the provisional execu
tion of the judgment appointing him, in spite 
of an appeal from that judgment. Neverthe
less. such provisional execution will not he 
ordered if the retiring executor declares htm-
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self ready to exercise his office until the ren
dering of judgment ujiori the projected appeal. 
Rodier v. Rodier, 10 Que. P. It. 12.

Resignation of executors in foreign
country — Administration dc bonis non 
there—Annllary probate in Ontario.] — A 
testator who died domiciled in Michigan, 
U.8., leaving property there and in this pro
vince, ap|M)iuted certain persons executors, 
making them also trustees of four-sixths of 
bis estate, and the proper Prolmte Court in 
Michigan granted prohate to them in l'.HMt. 
In 1903 they tendered to that Court their 
resignation as executors, though not as trus
tees, and requested and obtained the appoint
ment of a trust company as administrators 
de bonis non with the will annexed in their 
place. In 1904, however, they resumed an 
application, which had remained suspended 
since 11MMJ, to the Surrogate Court of the 
county of Bases for ancillary probate, which 
was opposed by the beneficiaries of the estate 
in Ontario, who asked for administration dc 
bom» non to be granted to the trust company 
or its nominee :—Held, that the Court here 
ought to follow the Michigan grant to the 
trust company, and could not look into any 
of the circumstances which led up to it. 
Re Medbury, Lothrop v. Medbury, 11 (). L. 
R. 429. 7 O. W. It 800.

Sale of land — Collusion — Fraud — Ac
count. Alunro V. Gillie (B.C.), 7 W. L. It. 
283.

Sale of land of intestate by public 
administrator at undervalue - Employ
ment of expert valuers—Duty of adminis
trators as trustees. Re Alckay (N.W.T.), 
L W. L. R 79.

bale of lands - No power to sell in will 
—Purchaser made permanent improvements 
—Then discovered his title imperfect—Ac
tion for improvements and damages—Latch- 
ford, J.. allowed purchaser a Hen on lands 
for permanent improvements under U. 8. O. 
(1897), c. Ill), k. 30—Damages not allowed 
— Defendants given offs* t for occupation 
rent.—Rain v. F other gill, L. IL 7 II. L. 188, 
followed. Rose v. Parent (1911), 18 O. W. 
R. 748. 2 O. W. N. 783.

Security “ judicatum solvi " — For
eigner inheriting — Administrator residing 
out of the province. 1—When a plaintiff pro
ceeds in any character whatever, it is the 
domicil of the person represented and not 
that of the representative, that might to be 
t'ken into nj.udderatlon in deciding whether 
tuere should be security '* judicatum solvi.” 
Consequently the administrator of an estate 
appointed outside the province of < tuebec, 
ought to furnish such security even if he 
resides in Quebec. Re Gagné v. Superior 
(19001, 10 Que. P. R. 401.

Seisin of movable property —■ Rents
of immovable proptrty—Agreement with ten
ants.]—The seisin of movable property of 
successions by testamentary executors, under 
Art. 018. C. C., carries with it the right to 
collect, during the year and a day of its 
duration, the revenues of the immovable prop
erty. Hence, in an action for rent and dam
ages, under a lease by the legatees of the 
lessor against the lessee, the latter may law

fully plead matter of agreement respecting 
such rent and damages between himself and 
the testamentary executors of the lessor, dur
ing the period of seisin of the latter.
Aubin v. Crevier, 28 Que. S. C. 392.

Settlement of estate — Unreasonable 
delay—Allouante of interest to beneficiary 
—Void will—Payments made under. |—The 
executor named in a i ill is not entitled to 
delay payment of legacies for the period of 
eighteen months from the decease of the tes
tator, where it appears that there were ample 
funds in his hands to enable him to have 
paid the sen at least t w • lve months, and 
in the nb«enoe of evidence t< shew the exist-
ence of debts, claims, nr difficulties calling
for eighteen months to dispose of them.— 
Where it appears that there has been unrea
sonable delay, and a decree has been made 
allowing til*' beneficiary interest, after the 
expiration of the period of twelve months, 
such decree will not be disturbed.—The ex
ecutor under a will which has been set aside 
as void, will he entitled, in taking the ac
counts. to credit for an amount paid out 
bona fide tinder the probate of the void will, 
but such payment is no answer to parties 
claiming under the terms of n previous will, 
subsequently admitted to probate, to have 
the terms of such will carried out. Cullen v. 
Mt ' -i/. 12 N 8 i: 846

Specific legacy -- Realisation—Set-off— 
Debt barr -i by statut Retainer. Holt v. 
Merry, 2 O W R 184

Substitution—Power to sell property and 
reinvest — Mortgage by grevé — Creditors 
—Attachment of debts.]—The testator left 
his property to the defendant, subject to a 
substitution in favour of the children of the 
defendant, with a stipulation of insaisissahi- 
lité. The will, however, permitted the exe
cutors, of whom the defendant was one, to 
sell the property on condition of employing 
the moneys arising from the sale in the pur
chase of projierty of the same value as the 
property sold, the property so acquired to 
reirresent that sold. The defendant in 18)59 
sold one of the Immovables of the estate, and 
in 1873 h - bought in his own name a lot 
upon which he built a house. In 1898 he 
charged and hypothecated this land in favour 
of hi* children to the amount of $10,440, 
which was the cost price, to serve and he in
stead of, ns the deni said, a reinvestment for 
tin- children in accordance with the provisions 
of the will, tip to the amount of the price so 
paid. Tlv deed of hypothecation reserved to 
the defendant the right to remove the hypo
thec. and invest elsewhere, whether in pur
chasing new purperties or upon other suffi
cient securities : — field, that the deed of 
hypothec did not constitute a valid reinvest
ment of the moneys arising from the sale of 
the property of the estate, and that the re
venues of the immovable acquired by the de
fendant in his own name could be attached 
by his creditors. De Serres v. Lecloire, 23 
Que. 8. C. 484.

Successions — Acceptance — Swmnng 
consort — It counting — Expenses of mourn 
ing and of last illness — Hurial — C. C.

<y.0, 6 JÔ, 650, 651, 756, 1198, 1368 
>002. 200S: C. P. 105. 113.1—1. The ac
ceptance of a succession is valid only when
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the party accepting ha* been called to It.— 
2. The heir ha» the choice of three course* : 
pure and simple acceptance, acceptance un
der benefit of inventory, renunciation.—it. 
The heir who I* sued. and who «et* up in hi* 
plea hi* title and quality of heir, is deemed 
to have accepted the succession.—4. Except 
for reason* of fraud, violence or lealon, a 
person cannot impugn hi* acceptance of a 
succession ft The eurviving conaort i- not 
responsible for the expense* of mourning, of 
last illnee* or of burial, because *uch con
sort in not the reputed heir and wuch ex
pense* are not liabilities arising from the 
marriage.—-6. In the absence of conclusions 
asking for an a<*countlng. the legal heir*. su>-d 
by the surviving consort, cannot set up the 
planiilTe default to render an a<icount of her 
interference in the affair* of the succession. 
-—7. In any event, an accounting may be 
legally made by direct action. I audry v. 
/Meager (11)10», Id Que. It L, n. ». 21M

Supposed death of Intestate - Evi
dence of death — Application by public ad
ministrator for letter* of admin!*!ration. Re 
Tirrttrom (Y.T » 1 W. I» It. 385.

Surrogate Courts - Grant of Adminis
tration—-Yomiarr of next of kin in Ontario 
—IHs<'rrtion — Révocation — Fraud. | — 
Only one of the next of kin, the »i*ter, of 
an intestate, resided in Ontario, and. upon 
the consent of the aisier and her children, 
letters of administra’ion were granted by a 
Surrogate Court to the defendant, the hus
band of the si*» r’s daughter. A brother of 
the Intestate, reside at in the I'nited State*.

wa* stated in the defendant's petition that 
nil of ihe next of kin bed renounced le lus 
favour, hut It wa» plain from the renuncia
tion. which wa» fil d, that this statement wa* 
inteuded to refer only to the next of kin esi-
deel in Oetarie: //>/</, dial the Surrogate 
Court had before it all those who were re
quired by «. 41 of the Surrogate Courts Act,, 
R. S. O. 18117, c. 50, to he cited or sum
moned, and the consent and request of all of 
them that the d fendant should !*• appointed 
administrator, ami. having regard to the 
nature of the property of the deceased, and 
the age and illiteracy of hi* sister, that the 
Judge had n • » exemeed hie discretion he- 
properly In directing the grant to be made 
to the defendants.—Semble, that, even if -ihe 
discretion had lieen Improperly exercised, 'he 
gieel would not im\. i The
practice of the Surrogate Courts in this 
Province i* to apply the provisions of ».
68 of the Act more Mm rafij thee <i" the
English Court* the corresponding provision 
of the English Probate Act.—Held, also, 
affirming the finding of the Surrogate Court, 
that the defendant had not made false sug
gestion* nor concealed material fact* for the 
puriHwe of obtaining the grant. t'arr v. 
O'Rourke, 22 C. L. T. 207, 3 O. L. K. «32,
1 O W R. .Til.

Surrogate Courte - Passing accounts—
Res judnata]—An action by administrator 
with will annexed to recover a certain 
amoimi of money from defendant wa* dis
missed on merits. Union v. Hensley, 12 (). 
W. R. KM#»

Survival of action — Tort—Power to 
appoint administrator ad litem.]—R. S. O.

1807 c. 12», *. 11. providing that in case any 
deceased person has committed a wronk 
another in respect to hi* person or his mi! 
or persona| property, the person so wron. 
may maintain an action against the admin
istrators or executors of the person who i h , 
milted the wrong, doe* not give authority 
maintain an action against one who i- an 
administrator ad litem merely, but only 
«gainst an administrator in the ordinary 
sense of the term, that ia, a general ml mi. 
istrator clothed with full power to collect t!„ 
assets, pay the debts, and divide the emit- 
Therefore, for this reason, apart from other*, 
the appointment of an administrator ad hem 
should he refused In this action, which wan 
brought against five person* for malicious 
prosecution, one of whom Imd died pending 
the action, ami whose widow and children 
refused to administer to the estate. RunUr 
v. Itoyd, 22 C. I* T. 50, 3 O. L R 1<; 
1 O. W. R. 7». 2 O. W. R. 724, 1055.

Taking possession of estate — Debtor 
opposing claim for account— Period of pi nr 
and a day — Commencement of—Cessation 
of executor's functions.]—The fact that a 
debtor of en estate résista an action ea 
reddition de compte brought against him by 
an executor, alleging that he is not account
able to the estate, does not prevent the 
executor from taking possession of the 
••stale1 nor is he prevented from doing 
because the debtor, having been ordered to 
render an account to the executor, renders 
an account in which he brings himself out 
free of debt to the estate, so lung as the 
executor contests such account. 2. In con
sequence, the period of a year ami a day 
commences to run from the date of the death 
of the testator, the executor being presumed 
to have known the will from that date 3. 
If the year and a day from the death have 
via peed during the pendency of the contest 
as to the account, then then* is plainly a 
cessation of the functions of the executor, 
and the proceeding is suspended until the 
legatee m- heir taxes up tee conduct of
in place of the executor. Frannrur V. Parade.
60 Q • s ' ' Hi

Technical breaches of trust — Relief
from - limitation of actions — Trustee 
Atis.]—Where it was held that the appoint
ment of executors to carry out the alterna
tive provisions of the will never took effect, 
It was also held that the persons named as 
executors, having applied for and obtained 
probate, became trustees for the person* 
entitled upon an Intestacy: payments made 
by them to those who would have been 
beneficially entitled If the alternative provi
sions had taken effect were breaches of 
trust; hut the Statute of Limitations was a
her t" « recovery In respect of eny ol 
breaches which occurred more than six years 
before the action was brought : R. S. 0- 
1X»7 c. 12», h. 32 : — Held, moreover, that lh» 
executor* were entitled to be relieved from 
personal liability for all breaches of trust 
committed by them under «2 V., 2nd *••*«.. 
c. 15. they having acted honestly ami rea
sonably, in view of the facts that the con
struction of the will was doubtful ; the trial 
Judge took llie same view of Its effect ns 
they did, and for eleven years everybody 
interested in the estate acquiesced In that 
vh rt'. Henning v. Maclca,n, 21 ('. L. T. 
434, 2 O. I* R. 1IH).
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Title to lend — Ejectment—Costs.)—P. 
It died, owning land in fee Himple; lettere 
of administration "f hi* estate were granted 
to J. I<. : J L. died, and letters of admin
istration of her estate were gran' -d to the 
plaintiffs, who sought by this notion to re
cover possession of the land of I». L„ upon 
the title thus set forth:—Held, that the legal 
estate passed to J. L. as administratrix of 
the estate of P. L.. hut was vested in her 
solely fur the purposes of administration ; 
and, there being no evidence to Indicate that 
J, L. had, in the course of her administra
tion, conveyed the land to herself fur her 
own benefit, the plaintiffs had no title.— 
The objection to the plaintiffs' title being ap
parent upon the pleadings, while the action 
she'ild he dismissed, the defendant’s costs 
should be limited to the amount be would 
have received had he raised the point of 
law and had the action disposed of in that 
wav. instead of going to trial. \ational 
Trust Co. \. l'rouir (19101, 15 W. L. tt. 
319. ‘JO Mau. L It. 137.

Tort of testator -Action against testator 
—Death pending action — Recovery against 
estate — Time limit. |—Vnder It. S. N. S. 
1906 e. ITT. e. 2, dealing wRh actions 
against executors for injuries done by de
ceased. although the action is brought in the 
lifetime of the deceased, if he dies before 
judgment there can be no recovery against 
the estate, if six months have elapsed be
tween the acts complained of and the death. 
—Reasons for not allowing costs. MvDon- 
aid v. Dickson, 40 N. 8. It. 560.

Transfer of dc bt to executors -Plead
ing — Reply — Departure. | — Executors 
have a status to recover a balance due 
uiion a debt transferred to them in their 
capacity of executors.— If, in reply to an 
exception to the form, they set up and pro
duce documents which confer upon them 
more extended powers than those which are
givaa to them by the law alow such part 
of lie reply will DOt be Struck out on mo
tion, as setting up a new ground of action. 
Francis v. Rhitu. 3 Que. I*. It. 320.

Trespass to land—Survival of action — 
Con fin m m/ cause of action — Ret*ivor. ]
In nn action for trespass to land, brought 
in 189fi, the statement of claim included a 
claim for erecting and maintaining fences 
ami depasturing cattle. The plaintiff died 
in July. 1897. and his executrix was made 
a party in April. IS! 18 Held, that R. S. 
N. 8. c. 113. s. 21. In relation to the main
tenance of actions of trespass by executors 
and administrators, applied. It appearing 
also that trespasses had been going on since 
the action was brought, and that a fence 
thrown down as a trespass had been rebuilt 
and continued. Held, that the claim was 
for a continuing cause of action within the 

of O. 34, K. 40. Grant \. Wolfa, 
32 N. 8. It 44V

Trust — Breaches of — Negligence—Claim 
by executor against estate—Corroboration— 
Payment in lifetime of testator— Admission 
—Compensation—Devise in lieu of — Con
struction of will. McClenaghan v. Perkins, 
1 O. W. It. 191, 752.

EXEMPTION.
Fee ABBESS*ENT A XU Taxes—Executions.

EXHIBITION ASSOCIATION.
Fee Company—Negligence.

EXHIBITS.

Filing—Letter — Original or copy.] — A
party who seeks to adduce in evidence a 
letter written by himself will not be ordered 
to file the original, that being in possession 
of the addressee. Chaput v. chajrland, (I 
Que. P. It 33.

Production after return — Leave to 
inscribe ex parte, j—An inscription for hear
ing rr parte will be struck out with costs, 
where the plaintiff, who has filed his exhibits 
after the let urn of his action, has not ob
tained leave of the Judge to foreclose the 
defendant. Maclean v. Meloehe, 4 Que. P. 
It. 204.

Production after return — Leave to 
inscribe cr parte — Notice — Costs.)—A 
plaintiff who has filed hi« exhibits after the 
return of his action, will be allowed, on 
motion, to obtain the foreclosure of the de
fendant from pleading, if a sufficient delay 
has elapsed since notice of the filing of the 
exhibits was given to the defendant, but 
such motion will be granted without costs. 
Trcnholme v. Provost, 4 Que. P. It. 310.

See Opposition—Partition.

EXONERETUR.
See A BREST.

EXPENDITURE.
See Mortgage — Municipal Corporations.

EXPERT WITNESSES.
See Distribution of Estates—Interdict— 

Patent Solicitor.

EXPLOSIVES.

See Master am» Servant — Municipal 
Corporations—Negligence.

EXPORT OF TIMBER.

See Statutes.

EXPRESS COMPANY.

See Assessment and Taxes—Bailment— 
Carriers.
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EXPRESS ORDERS.

See Mistake.

EXPROPRIATION.

Beech lots VfNW rifSMHS for ship
ping purposi s Comprnsation claimed for
•tom in disiMfd rAur/.l—In valuing heath 
lands In-ing expropriated by the Crown i|iecial 
adaptability will not he taken into account. 
Res v. Inverness, 7 E. L. It. 201; 12 Ex. C. 
R 383.

' Buildings and erections ” — Assess-
ment of damages. |—See 38 N. B. R M2. 
Ou the new trial in construing " huildinga 
and erection* ” the trial Judge held that all 
filling in a* well as the piling was covered 
by “erections.” The Court holds that in addi
tion to the piling only such filling in is 
covered as form* part of the foundation* of 
the building*, Slreth v. St. John, Uordon
v. at. John. «E.L R 12».

Compensation Volar to be ascertained 
by justurs of the prate and specially sum
moned jury Jury not qualified to assess 
relue without expert evidence—Acquiescence 
or waiver at to jurisdiction oj Court.]—By 
the Canadian Act, 14th and 15th Viet., c. 
128, *. titl, the corporation of Montreal are 
authorised to purchase and acquire, or to 
take lands for the purpose of public Im
provements in that city, the value whereof, 
ii dUpoted, l* 88b t0 be ■■cur
tained at a session held by the justices of 
the peace and determined by a jury specially 
summoned for that purpose :—Held ( revers
ing the judgment of the Court of Queen's 
Bench for Lower Canada l, that the jury 
were not of themselves qualified to assess 
the value, without evidence of experts, and 
that a party claiming compen*atiou for land 
taken by Um corporation was entitled to 
produce witnesses a* to the value ; there 
being no express words in the Act, or neces
sary implication, to take away the right to 
hau- witnesses sworn and examined, and 
that the justice* of the peace were wrong 
in refusing to taka such evidence.—Held, 
farther, that the justices being under the 
Act competent to swear a jury, were com
petent to swear witnesses on the claimant's 
behalf in order to constitute acquiescence, 
or waiver, it must be shewn that the party 
said or did something to give the Court a 
jurisdiction it did not possess. Mere respect
ful acquiescence, or submission to the ruling
of a Court, will n it amount to a waiver of a 
right to complain of an illegal decision. 
Htaudry v. Montreal ( 1858), <\ It. 2, A. C. 
842

Foreshore- -Title—Special adaptability of 
property lor wharf purposes — Value — 
Compensation.] — The suppliant* claimed 
damave* for value of certain land* expropri
ated by the Crown to form the shore end 
of a wharf .—Held, ( 1 ) that the suppliants 
have proved their title to the lands ; (2) 
that special adaptability for wharf purpose* 
will not !*• considered in estimating the 
proper value. Gillespie v. Rex, 7 E. L. It. 
200; 12 Ex. C. It 4**1.

1849

Lands covered with water - Special
adaptability for harbour purposes ]—Natural 
adaptability for harbour purpose* will not
be construed In arriving al the val ie 
being expropriated by the Crown. It is !„■ 
market value which must be considered. Kit 
v. McDonald, 7 E. L. It. 290.

Money paid into Court - Ejectment
action against mortgagor — Foreclosun 
Assignment of judgment — Prescription 
A mortgage was made by B. to t ', \h,> 
subsequently commenced an action of • j 
ment and asking possession, foreclosure, «nd 
sale. Ejectment only was obtained md 
judgment registered. Nothing further un
done under it. The judgment was assigned 
to 1». but he never took possession :—Held, 
that I». I* not entitled to the fund in (\mrr, 
the proceed* of the property covered by it 
mortgage. Re James Ling, « E. L It. LV>4,

Of landa—(Jue. Imp. Co. v. Que. Ilruigi 
d Rw. Co., ( It. [1»08| A C. 212, digested 
under Arhitkation and Awakp.

Railway — Expropriation — Arbitration 
—Award — Principal and agent Vc-ncy 
generally — Liabilities of principal and 
agent — Delegation of authority. (Ju> b>c <f 
Richmond Rw. Co. v. Quinn. ( 18581, V It. 
2, A. ('. 431. Digested under Put .vital ami 
Agent, and Railway.

Water lots — Contingent value — from 
grant — Statutory authority.] — Land in 
Halifax, N.S., including a lot extending in
to the hnrl>our, was expropriated, fur pur
poses of the intercolonial Railway TMi 
lot could be made very valuable by the 
erection of wharves and piers for which, 
however, it would be necessary to obtain a 
license, from the government of Canada a< 
they would obstruct navigation. The title 
to the water lot was originally by grant from 
the government of Nova Scotia, but no sta
tutory authority for making such grant wa« 
produced. $10.000 was offered by th- g"v- 
eminent for all the lands and allow• ! by 
the Exchequer <Jouit. The ""ners aj tied 
claiming a much larger amount : — Held. 
Duff. J.. dissenting, that the own. rs w. re 
not entitled to compensation on the basit 
of the water lot being utilized for wliarve* 
and pier* and if they were the a; tint 
tendered was sufficient.---Ouvre, can n ftvi 
grant of lands Ik* made without statutory au
thority?—Judgment of the Exchequer « »urt 
<12 Ex. C. R. 414). affirmed.—Appeal I 
missed with costs. Cunard v. R. 110b1 . 
30 C. L. T 527, 4.3 8. C. It 88.
See Arhitration and Award — Company 

Crown — Constitutional Law 
Damages — Licknue — Mvnk it'-t. 
Corporations — Nova Scotia Pro*in 
ciai. Exhibition — Railway—School 
—Trespass to Land — Water and
WATERCOURSES.

EXTINGUISHMENT.
See Peremption.

EXTORTION.
See Criminal Law.
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EXTRA-PROVINCIAL CORPORA
TIONS.

See Company—Constitutional Law.

EXTRADITION
Abortion -Aooessory.]—Where accused 

was charged with having procured an un
lawful operation upon a woman, the deposi
tions did not shew that the operation which 
was performed was the operation for which 
accused took the woman to have performed, 
and then- being no evidence to connect ac
cused with the unlawful operation he was 
discharged. In re UcCready ( 1009), 2 Sank. 
L R. 4ti; 10 W. L. R. 182; 14 Can. Cr. ('as. 
481

Appointment of extradition commis
sioners -federal parliament — Extradition 
.-let — Constitutionality — Prohibition — 
Sutler to adverse party — Excess «f juris
diction.]—Upon presentation of a petition for 
the issuance of a writ of prohibition, the 
Judge may require notice to be given to the 
parties having an adverse interest in the 
proceedings. 2. The Judge to whom the ap
plication is presented, in view of the effect 
of file issuing of the writ, which would lw 
to tie .ip the inferior jurisdiction for an in
definite time, will eo fully into I lie reasons 
urged on the merits of the application. 3. 
The writ of prohibition lies whenever a court 
of inferior jurisdiction exceeds its jurisdic
tion. if there is no other remedy equally con
venient, beneficial, and effectual, and it may 
also be used to restrain any body of persona 
or officers assuming to exercise judicial or 
quasi-judicial powers, although not strictly 
or technically a court. 1. The writ should 
not he granted except in a substantially 
clear case of want of jurisdiction and where 
there is an imminent danger of failure of 
justice. 5. The Extradition Act, It. 8. (*. 
c. 142, in so far ns it enacts that the Gover
nor-! îeueral in council may appoint Extradi
tion Commissioners other than members of a 
court already constituted and organized by 
the provincial authorities, is constitutional 
and within the powers of the federal parlia
ment. ti Doubted, that a writ of prohibi
tion is the proper means of bringing before 
the Court the question of the constitutionality 
of a statute under which a court or an officer 
pretends to net. lie tlaynor, 7 Que. 1». R. 
113.

Arrest and remand of accused—lVnfa
of habeas eurpua — Jurisdiction — Pro
cedure. |—The respondents, having been ar
rested in Montreal by an order of an extradi
tion commissioner for an alleged extradition 
offence committed in the State of Georgia, 
were remanded by him for the purpose of 
affording the prosecution an opportunity of 
proving its case. Thereafter one Judge in 
Quebec issued, on their application, and then 
quashed, writs of habeas corpus, while an
other Judge afterwards issued similar writs
■ad tfashatftd tba real.....lents from cus
tody, on the ground that no extradition of
fence had been disclosed against them in the 
proceedings before him : — Held, that this 
was the question which the Extradition Com
missioner had jurisdiction to investigate on 
the remand which he had ordered; that his

c.c.L—69

remand warrant could not be treated as a 
nullify : that the respondents were in law
ful custody; and that in consequence, the 
Jidge had no jurisdiction to order their 
reli-a*' i h it nl states of America v. <!ay- 
nor, f| A. i' 128.

Arrest on telegram -Information based
on — Sufficiency — Release and rc-arrcst 
on iearrn.nt Habeas corpus — Affidavit — 
Cron n Rule IVt — forum — Warrant of 
extradition - Statement of (ritm — Tiro 
offences. | — The prisoner was arrested at 
Halifax upon a request by telegram from
the Russian Consul-General »* Montreal, and 
without warrant. A writ of habeas corpus 
having been granted, a warrant to appre
hend. issued under the Extradition Ac\ R.
S. C. 1906 c. 155, was returned aa 'he
cause of the detention. It was admitted that 
the prisoner had been momentarily released 
and then re-arrested on the extradition war
rant- The habeas corpus was granted before 
hut not served until after the second arrest: 
—Held, that it was not necessary that the 
affidavit on which th«* habeas corpus was 
obtained should he made by the prisoner, he 
being a foreigner unable to speak or under
stand English; it was sufficient if made by 
his solicitor or any one acting on his behalf.
- -2. That Crown Rule 130 did not apply, 
the writ having l>een granted when there 
was no warrant of extradition in existence, 
and the full Court not being in session at the 
time.—3. That the warrant of extradition, 
setting out that the prisoner was “ accused 
of the crimes of theft and embezzlement with
in the jurisdiction of the Russian Empire," 
following the form prescribed by the Ad. was 
sufficient ; and it was no objection that two 
offences, of a cognate character, were stated.
- I. That the information in extradition 
might properly be based upon a telegram.— 
3. That the second arrest was lawful, al
though the accused was only nominally set 
at liberty, ami was re-arrested without liberty 
to depart. Rex v. Rutland, Ex p. Kalkc 
i x.s i, ii Can. < 'rim. < 'a-. 22.

Assault with Intent to murder —
Treaty — Evidence on inquiry.]—Where a 
fugitive offender from the United States is 
charged with an assault with intent to mur
der, in an information laid under the Ex
tradition Act, R. 8. ('. c. 142. tlie evidence 
must sufficiently establish the existence of 
the intent. Re Kelly. 22 C. L. T. 21 $2.

Boll pending appeal -Habeas corpus— 
Pom rs of Judge of Court of Appeal. |—An 
application to a Judge of the Court of Ap
peal to admit to hail a person committed 
for extradition, pending an appeal to that 
Court from an order of a Judge of the High 
Court refusing, upon habeas corpus, to dis
charge th, applicant, was refused on the 
grounds, ( 11 that ii did not appear that the 
applicant was in actual custody, and (2) 
that it was doubtful whether a Judge of the 
Court of Appeal had power to make the 
order, a ma ter of bail not being incidental 
to the appeal (Jud. Act, s. 54».—Quare, aa 
to the propriety of granting bail in extradi
tion proceedings otherwise than dr die m 
diem, pending the hearing of n motion for 
habnis corpus on an appeal In re IVa/f», 
22 C L. T. 130. 3 O. !.. R. 279, 1 O W. R. 
129, 5 Can. Cr. Cas. 538.

/
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Bribery Retroactive legislation Treaty
— Foreign late — Criminal 1 ode.) — The
primmer, «lu» wen the assistant city en
gineer of a city in the State of Ohio. U.S.. 
with the supervision over certain of the 
■tree:*, which were being in.proved b.v a 
firm of contractor*, accepted from the firm 
the sum of MO for the purpoae of influencing 
him in hi* work of superviaion :—Held, that 
the offence did not ainouut to bribery at com
mon law. where it could only be predicated 
of a reward given to a Judge or other per
son concerneil in the public administration 
of justice ; but that it constitute! bribery 
under the i-'.we of the State of Ohio, a* 
well an under (cl of *. 1(11 of the
Oiminal t’ode. R S. C. UMttl c. 140. — 
The crime of brlliery was not included in 
the li«t of offence* contained in the extradi
tion treaty of 1881). nor in that of ISiK), 
bin by art. 1 of the treaty of 11)07 it was 
added to such ljtt, and was by art. 2 to 
be considered n« an integral part thereof, 
and a* if the original list of crimes had com
prised th additional crimes specified in art. 
1—The offence here was committed before 
th< coming into force of the treaty of 11)07.
— Held, that art. 2 had a retroactive effect, 
and, notwithstanding that the offence was 
committed before the corning inr force of 
the treaty of 11)07, the offence of bribery 
was to !.. treated as if originally in the list 
of offences contained in the treaty of 1881). 
and therefore « aine within the treaty : and 
that the prisoner was extraditable. Re Vo,n- 
non. 12 O W It 171. 17 O. L. It. 882; 14 
Can. Cr fa*. 184Î.

Child stealing — Contempt of foreign 
court - - Parent stealing his oicn child — 
Foreign law — Criminal Code.)—The pris
oner and hie wife were absolutely divorced
in the Statu "f UUuoia, where they, were 
domicil**!, l.y a decree which gave the cus
tody of their child, five years old, to the wife, 
with permission to the prisoner to take it 
out with him in the day time, but to return 
it the sa ie prisoner, having thee
obtained the child, brought it to Canada : — 
IF i<i. following In n i/u'/d>y. '-i; 0. tt 
103, 2.'! A. It. 380, that “child stealing " lie- 
Ing mentioned in the existing 1'itradition 
Treaty between the United S'ates and Great 
Britain, as one of the extradition crimes, the 
Court should, in the absence of any evidence 
to the eon rary, assume the crimes to he Iden
tical in the two countries, and the onus did 
not rest iitNiii the prosecutor of proving what 
the foreign law was. The evidence taken lie- 
fore the extradition commissioner *hA»ed a 
cane of child stealing, under *. 284 of the 
Criminal Code, and, in the absence of evi
dence of the foreign law, that was sufficient. 
Section 284 of the Criminal Code does not 
exclude the ease of father and child. Though 
what was done was a contempt of Court, yet 
If a man has committed a crime it does not 
become the lesa a crime because it also hap
pens to lie a contempt. As to the prisoner's 
contention that lie had acted in good faith 
t>e<mine lie hud been advised that the decree 
of divorce having been obtained collusively, 
was a nullity, this was a matter which might 
properly !*• set up as a defence by the prisoner 
upon his trial, but could not lie dealt with by 
the magistrate, who had before him the decree 
of the foreign Court and the oath of the wife 
that she did not collude. Res v. Watts, 22

T. K». 8 O. !.. R. 308. 1 O. W. R. m 
5 Can. Cr. Cas. 246.

Conspiracy to defraud — Extraditable 
crime—Evidence.)—The offence or crime ,.f 
conspiracy to defraud is not an extraditabl.- 
crime under the extradition treaty hctwœn 
Great Britain and the United States : l-'.vi 
dr rue of a conviction in the United States „f 
conspiracy to defraud, consisting of copie* 
of an indictment for that offence, of a verdi, i 
of guilty, and of the sentence to fine and i . 
prisoinnent in consequence, affords no grounds 
for a committal for extradition on a charge 
fraud by an agent, even though overt sets ..f 
fraud by the prisoner us au agent be set .ut 
in the indictment, in conformity with tin* rule» 
of criminal procedure in the United States. 
Ex parte lirotene, 10 Que. K. B. 10; 11 Car;. 
Cr. Cas. 101.

Discharge of prisoner - New informa
tion and warrant - lie-arrest of prisoner 
Habeas corpus—Rule nisi. Re llarsha. 7 U 
W. R. 155.

Embezzlement — Hearsay evidence lie- 
moral of goods—Master and servant l.ar 
cany.)—The prisoner was remanded for ex 
tradition tor the crime of embezzlement com
mitted in Texas. The facts relied on were 
set forth in the de|N»sition of the owner of 
the property alleged to have been embezzled 
lie stated that twenty thousand sheep and 
other property were placed by him under lb*- 
charge of t|ie prisoner, ns foreman, on a ranch 
350 miles distant from the owner's place of 
residence, in the State of Texas; and that 
the pro|>erty was removed without his know
ledge from the ranch. There was no evi
dence except that of the owner as to the r 
uioval or as to the receipt by tlie prisoner of 
the proceeds of sale, and the owner’s evidence 
as to those matters was merely hearsay : 
Held, that the evidence did not shew embetsl- ■ 
ment nor larceny, and the prisoner must Is* 
discharged. Re Piaget, 21 C. L. T. 530.

Embezzlement — Identity of accused — 
Extraditable offence—Evidence of offence — 
Admissions — Business I looks Prima fade
case. Re Latimer I N.W.T.), 3 W. L 11. 81 
10 Can. Cr. Cas. 244.

Evidence — Extradition commissioner 
Hisrretion Review—Habeas corpus—Prac
tice—Marking writ—Ex parte affidavits 
"Fraud by an agent "—Extradition treaty.] 
—The omission to mark a writ of habeas 
corpus in the manner prescribed in s. 3 of <■. 
1)5, C. K. I* C., is not a ground of objection 
that can in* taken by the party prosecuting 
th«* prisoner or opposing his discharge, mor- 
particularly after the merits of the cause uf 
detention have been inquired into. The form
ality is one required for the instruction 
the sheriff, gaoler, or officer detaining the pri 
soiicr.—Affidavits taken es parte in the man 
ner provided in s. 10 of the Extradition Act, 
It. S. C. <*. 142. are admissible as evidence m 
support of the charge for which the extradi 
lion of a fugitive is sought.—The sutficicii. 
of such evidence is n matter for the judicial 
discretion of the extradition commissioner, 
and his decision thereon is not subject to re
view in habeas corpus proceedings.--The ex
pression “ fraud by an agent " in c. 4 of 
Art. 1 of the Extradition Treaty between 
Great Britain and the l-'nited States (con-
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vention of 1880-90) is not confined to agents 
who misapply trust moneys, but is of general 
purport un«l extends to servants or employees 
of the government, such as appraisers of im
ported goods subject to customs duties. 
lirounc v. United Staten o/ America, 30 Que. 
8. C. 363.

Extradition Act. s. 13 Preliminary 
hearing of indictable offence Criminal Code, 
an. HH2-6S6 Practice when evidence taken 
in shorthand II a bean corpus.]— Cnder s. 13 
of the Kxtradition Act, II. 8. C. l'.MNt c. 165, 
which provides that the Judge before whom 
the fugitive is brought should hear the ease 
in tlie same manner ns nearly as may he 
as if the fugitive was brought before a 
justice charged with an indictable offence, the 
proceedings are regulated by ss. 082-1 ISO of 
the Criminal Code, and under s. 003. if the 
evidence is taken in shorthand, it is impera
tive that the transcript be signed by the 
Judge and be accompanied by an affidavit 
of the stenographer that it is a true report 
of the evidence before there can be a commit
tal of the accused for extradition, and, if these 
he lacking, the prisoner is entitled to his dis
charge on habeas corpus, although there would 
Is* nothing to prevent fresh proceedings be
ing taken against him. In re Stanbro, 1 
Man. I,, it. .'>25, and Dale'$ Cane, 0 Q. it. 1». 
57* >, followed, lie Ifogston, 18 Man. h. K. 
MM, 10 W. !.. R. 613, 16 Can. Cr. Cas. 90.

False pretences — Production of docu
ment Evidence.]—The basis of a charge be
ing false pretence, and that false pretence 
living obtained in a written document, unless 
a foundation be laid by secondary evidence 
to make out a prima facie case, the document 
itself must he produced upon application for 
a warrant for extradition, lie Johnston, 13 
B. C. R. 209.

Foreign warrant —Proof of—Return — 
Discharge.J—A warrant under the Extradi
tion Ai t, R. 8. ('. e. 142, a. ti, for the appre
hension of a fugitive was issued upon duly 
authenticated copies (1) of an indictment 
found by a grand jury in a foreign country 
charging the accused with an extraditable 
offence, (2) of a bench warrant issued upon 
the said indictment, accompanied by a copy 
of a return thereto by the sheriff dated 10th 
April to ‘he effect that he could not find the 
accused and believed that be was without 
the jurisdiction, and (3) of depositions of 
witnesses tending to shew that the accused 
was guilty of the offence charged. On the 
hearing, the proceedings above mentioned 
were put in as evidence subject to objection, 
and the sheriff gave evidence that the accused 
whom he identified, hail been in custody from 
about the 1st May until the sittings of the 
Court at which he was indicted, and that he 
was at that sittings discharged from his cus
tody :—/!<•/</, that, in order to give jurisdic
tion to a Judge to issue such a warrant, 
either a foreign warrant of arrest must be 
proved or an information or complaint must 
le laid before the Judge at or before the 
time of the issue of the warrant. That, in 
«•use of a foreign warrant, it must be shewn 
to be outstanding and in full force, and that 
the evidence failed to establish this. Semble, 
that in case of a foreign warrant, the ori
ginal must be produced. The accused was 
therefore discharged. Re llongard, 6 Terr. 
L. R. 10, « Can. Cr. Cas. 74.

Forgery evidence of commission of 
offence 1,1 ntifieation of document Irregu
larities in proceedings before '.rtrudition 
■ludgc Discharge, of prisoner I'resh pro
ceedings Proof of foreign law.] -The pri- 
son.-r was committed by a Judge for extra
dition to a foreign state for the offence of 
forging tickets of admission to an entertain
ment. The evidence before the Judge e„n- 
sisted of a certified «•■ py of the indictment 
of the prisoner in the foreign stale, tin* in
formation of a police detective taken before 
the Judge himself, and five depositions or 
affidavits sworn in the foreign state, consum
ing in great part merely of hearsay state
ments made by other persons to the deponents, 
not in the presence of the prisoner. These 
dvjHtirions proved some relevant facts, and 
raised a strong suspicion against the prisoner 
of having forged something, of having com
mitted an offence which, if committed in 
t anadu, would be forgery at common law, 
as well as under tie- Criminal Code, ss. 419, 
421, 423 : but neither a genuine ticket nor 
one of those with the forging of which the 
prisoner was charged was produced with 
any of the depositions, nor produced or identi
fied before the extradition Judge :—Held, 
Meredith, J.A., dissenting, that there was no 
proper evidence of the commission of the al
leged offence ; and the prisoner was entitled 
to his discharge upon habeas corpus. Deci
sion of Ti-t/el, J., reversed.—Semble, per 
Osler. J.A., that there were grave irregular
ities in the proceedings before the extradition 
Judge ; his warrant for the apprehension of 
the accused was issued without any informa
tion or complaint taken in this country, or 
a foreign warrant duly authenticated, having 
been before him; the prisoner was arrested 
on the strength of a telegram, and the deposi
tions on which lie was committed were not 
forthcoming pending their authentication un
til the day upon which the order was made re
manding him for extradition ; and s. ti (2) 
of the Extradition Act could not have been 
complied with.—Semble, also, that, in tin* 
present state of the authorities, an Extradi
tion Judge should require proof that the crime 
is an extradition crime as well by the laws of 
the demanding state as by our own. Re 
llarsha, 11 (). !.. R. 4!H, 7 O. W. R. 97, 11 
Can. Cr. Cas. (52.

Affirmed by l*. C. Will he reported in C.
R \ C

Forgery—Uttering forged document—In
tent.] There was evidence that the prisoner 
handed to a young woman in charge of 
a telegraph < Itice a letter purporting to be 
signed by ft vice-president of the telegraph 
company, in these words : “To any employé. 
Western Cnion Telegraph Company. This 
will introduce Mr. J. (). Goclet, a personal 
friend of the management of this company. 
Any favours shewn him will be duly appre
ciated by the corporation and myself." The 
vice-president whose name was used did not 
himself sign it. nor authorise any one else to 
sign it for him. nor was he aware of it. There 
was evidence that the prisoner shortly after
wards gained the affections of the young wo
man. and proposed, under the name of J. <>. 
(ioelet, to marry her, although lie had a wife 
living. There was no evidence that any per
son named J. O. (Ioelet existed. There was 
no evidence to shew that the prisoner had 
himself written any part of the doenn ent : 
Held, that the facts were sufficient to make
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out H i>nma factc vase that the primmer 
presented the «luemuent with the intention 
Unit the young woman should believe and 
•et upon it mh genuine, to her own prejudiee, 
within the meaning of a. of the t’liminal
< 'ode. and therefore a pnmo facie earn* of 
uttering a forged doetiuient. within the mean
ing of i*. 424 ; and an order for extradition 
wan right. The language used m s. 422 in 
intended to eg tend to eases which would not 
have come within any former common law or 
Htatutory definition of forgery in force in
< anada. hr Abed, 24 V. 1» T. 231, 7 O. L. 
R. 327. 3 O. W It V». M t'en. O. «’an 1H6.

" Oraad larcenyw — Procedure before 
extradition rommisaton Criminal Cadi. s. 
HHti - Witnrttm for defence- Technical objec
tion — Evidence—Extradition .let. s. Hi 
Affidavit*—Reception of--Limitation to such 
cm stale facta—Consideration of affidavits and 
oral evidence- Insufflcieney to shew truth of 
ekargt iHsvharye ,f accused. |—Upon an ap
plication. on the return of a habiat rorpua, 
tor the discharge of a prisoner who has been 
committed for extradition to the State of 
Washington to answer a charge of having 
in that State committed the crime of " grand 
lar«eny " : Held, that it must Is- assumed 
that “ grand larceny " is included in the 
term “ larceny." and la a particular kind 
of larceny • perilled by the use of the word 
" grand."—2. It was objet ted that the ac- 
cueed wai not asked by the Extradition Com
mission if he had any witnesses to call, aa 
prescribed by ». 6N6 of the Vriminal < *<>de :— 
Held. that, the accused being represented by
iHiaatl who were called upon for their de

fence. and who proceeded with their argument 
without making any objection, and it not 
being shewn that the accused had. or desired 
to call, any witnesses, no injustice had been 
done to the accused, the statute had been sub
stantially complied with, and no effect should 
he given to so highly technical an objection. 
—3. Voder ». 1(1 of the Extradition Act. affi
davits may be received by the Extradition 
Commissioner, if he so desires, and such 
weight may Is- given to them ns he thinks 
proper.—4. While, for the purposes of con
venience, the introduction of depositions and 
affidavits may lie allowed, they ought to be 
limited, in the vase of depositions, to such as 
set forth the question and answer, and, 
in l be case of affidavits, to such ns 
state fai ts, and which disclose that no injus
tice is being done to the accused by their 
admission. — ft. Certain oral evidence was 
taken before the Commissioner in this ease, 
and the affidavits of (he complainant and nn- 
ither were filed II-Id, upon considéra ion of 
them, that they were not sufficient to estab
lish a prima facie ease against the accused ; 
and his discharge was ordered. He Moore 

R Ml 20 M il I R «I 
16 Can. Cr. Cas. 204.

Habeas corpus -1) rata t ment — \rtc trial 
—Ilea judicata—Certiorari Extradition eom- 
mitaioner Jurudtetion - Warrant — He- 
aeription of offence—Extradition treatiea.] — 
A writ of hobcaa corpus, in an extradition 
matter, issued upon the order of a Judge, 
then discharged by the same Judge, does not 
prevent the Issue of another writ and does 
not constitute rea fudieata, when : (o) there 
are new allegations in the petition upon which 
the second writ is issued ; (6) the petitioner 
has desisted from his first writ before judg

ment and alleges this désistaient in bis <,■< 
petitiou: (c) the second writ is not addr. s„d 
to the same gaoler and is executed m a 
different district. 2. The petition, r 
validly desist from a writ of hahcaa corp■/» 
at any time before judgment, and if. in m- 
of the désistaient, judgment is rend, i ! it 
dote n I ioust! tuts »<i juditete, u 
Ik- set up against the second writ. d. A ft 
the issue of a writ of habeua corpus, in i 
extradition matter, the Judge seisi-d of 
writ may issue a writ of nrtiorari in a, I 
dressed to tin extradition commissioner w 
has issued the warrant, to return the wh. : 
of the proceedings before him, including th-- 
information or complaint and the documents 
relating to it. 4. In order to form an opinion 
upon the merits, the Judge after tin return 
of the |)ris-eedinga under the certiom ■ w 
not confined to the warrant of arrest, i., ... 
if the extradition commissioner had juris.!.. ■ 
lion, hut he may go la-hind the warrant and 
.. . « bet it is founded on. R. An exti
commissioner has no jurisdiction to pr.j 
to extradition, unless his warrant, as well 
us the documents ii|kui which it issues, is legal 
and contains a legal description of an .iflei... 
mentioned in the treaties. I*. In an extradi
tion matter, the date of committing the of
fence is an essential element in the descrip
tion of the offence, and if it is not in I Io
wa mint. the warrant Is Illegal. 7. : 
rant, the complaint, and the documents relat
ing to it. must shew clearly that the offence 
is within the treaties. S. The extradition 
commissioner cannot in his warrant change 
the offence stated in the complaint so ns to 
bring it within the treaty. Ex p. (loynur A 
tlreene, 22 Que. S. ( \ lull.

See Ife Uaynor it (Jreenc, 0 Van. Cr. i us. 
20ft. 240. 25ft. 4HO. 41NI, and 10 Can. Cr Cas. 
21.

Habeas corpus Motion for discharge 
Esca|M- of prisoner from custody of sheriff 
while motion Is-iug heard — High emit, ipt 
and crime—Motion retained | lending r* arrest 
and proceedings against prisoner for • v ape. 
He liar tela, 10 O. W. R. 370.

Habeas corpus — He-arreat for anm< 
offence after dsschapie Her judicalI 
davit on information and belief. ) An nppli 
cation was made for a habeas vorpu m an 
extradition matter, on the grounds : ill t! ' 
the prisoner was arrested n second ti • 
the same offence after his release on a habeas 
corpus; (2) that the matter was >• ■
rota ; (3) that the complaint against In' n 
on information and belief only ; 141 tl m : 
evidence was received by the Judge ; and < 
tiiat neither information and complaint m-r 
the warrant was transmitted to tin Minister 
of Juatii-e : Ihld, that, nltlmiigli the pr. ■: 
had been discharged from custody uu the
grouml that there was no proper ................
tin- commission of the alleged offeie - >r 
identifying the alleged forged docunn-ni. he 
could Is- re-arrested when further ami new 
evidence had been discovered and was forth
coming to supply the deficiencies; and that 
the doctrine of rca judicata or of former jeo- 
pardy or of autrefois acquit was inapplicable 
to such an inquiry.—The Habeas Corpus lit. 
31 Car. II. c. 2, ». 6, does not apply l" «‘xiru- 
dition proceedings :—Held, also, that an am 
davit u|K»n which the arrest was made. IwiRK 
on information and belief, was sufficient 
Held, further, that the other objections should
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not be investigated on appeal, oh the inquiry 
was still pending and was to be prose ited 
before f ° extradition Judge. — Quatre, 
whether lue Divisional Court would have 
acted us on an appeal if objection l ad been 
taken to it* jurisdiction. Hr llarsha, 11 O. 
L R. 467, 7 O. W. R. 2H8, 10 Can. <>. Can. 
483.

Kidnapping or child-stealing — Ex
tradition crime —Possession of child One 
parent taking child from the other.J—When 
the custody of a child has been assigned by 
competent judicial authority to one <>f its 
parents, to the exclusion of the other, the lat
ter is guilty of the crime of kidnapping or 
child stealing in taking it away fro the 
control and possession of such parent.
The crime of kidnapping or ehild-stealinv 
is committed by one who takes and removes 
a child under the age of 14 years, so as to 
keep or conceal it from the person to whom 
the lawful charge of it is judicially assigned, 
even though such person has not. nor has 
had. the actual possession of it.—«'I. The 
offence of kidnapping or child-stealing, us 
above described, is an extraditable crime un
der the extradition treaty between Great Bri
tain and the Vnited States. Ex p. Eorrm, 
14 Vue. K. It. 273. 7 Vi e. P. K. 101.

Larceny - False pi ntcncen - Form of 
tear rant. )—"Obtaining money or property by 
false pretences " is an extradition crime 
within the meaning of the Extradition Act, 
and the extradition arrangement between 
tirent Britain and the I'nitei. States of Amer
ica. A warrant of committal under the Ex
tradition Act, which recited the Judge’s de
termination that the prisoner should be sur
rendered in pursuance of the Act, "on the 
ground of his being accused of grand larceny 
in the second degree within the jurisdiction of 
the State of Minnesota," was held sufficient. 
Re Martin (No. 2), 2 Terr. L. R. 304, 8 Can. 
Cr. < ’as. 320.

Larceny Law of Canada Extradition 
crime. I—In extradition proceedings the Judge 
ie to find ill whether there la prima focit
evidence of the commission by the accused 
of an offence which, if committed in Canada, 
would be an indictable offence by the law of 
Canada, and, if it be so found, lieu I 2) whe
ther there is prima facie evidence that the 
offence is one of the crimes described in the 
extradition arrangement with the foreign 
country seeking extradition. " Grand Inr- 
eenj la the second degree " is an extradition
crime under the extradition arrangement be
tween Great Britain and the United States 
of 1880-00. Re Martin (No. 1). 2 Terr. L. 
R. 301, 8 Can. Cr. Cas. 326.

Locus standi in Court of foreign 
state—Commissioner of extradition—Juri
diction -Interference by Judge -Habra* cor- 
i"< ■ Committal Territorial Jurisdiction 
Judge teiaed of caae — Exclusion of other 
Judge*. ]—Foreign sovereigns and States have 
the right to appear and intervene in cases be
fore the Court of the province of Vuebec. 2. A 
commissioner of extradition acting under the 
authority of the Extradition Act, has equal 
authority with a Judge of the Superior Court ; 
and it is only when, assuming to act as a 
commissioner, he does something which is 
ultra vire* or otherwise acts illegally, that 
Superior Courts, or Judges thereof, become 
wised with revisory, amendatory, or appellate

powers over his acts. 3. When a prisoner, 
whose extradition is sought, has been brought 
before a Judge of the Superior Court on a 
writ of habea* eorpu* issued before the com
mittal of the accused and before the conclu
sion of the inquiry before the commissioner, 
the powers of tin Judge are limited to deter
mining whether the commissioner has juris
diction to make the inquiry. i.e„ whether he is 
legally seised of the ease ; when, however, the 
writ of habrat eorpu* was issued after the 
committal of the accused, the Judge has the 
power to review the case against him. 4. 
The jurisdiction of an extradition Judge or 
commissioner extends over the whole province 
for which he has been appointed ; he may 
therefore order a prisoner to he brought be
fore him from any part of the province in 
which he has been arrested, fi. A Judge of 
the Superior Court before whom a prisoner 
whose extradition is sought, has been brought 
oil a writ of habeas eorpu*, has absolute con
trol over him until he has passed from the 
hands of such Judge; and until then no other 
Judge has the right to interfere in the matter 
by habea* eorpu* or otherwise. Re (ireene d 
(Sa y nor, 22 Vue. S. C. !•!.

Order of committal Form — Extradi
tion commissioner Ihily of -- Extraditable 
• ■rime*- -Evidence Copies of depositions— 
Habeas corpus Votrer* of Judge—Review of 
evidence.]—The order of committal for the 
extradition of fugitives is sufficient, if made 
in the form given in the schedule to the Ex
tradition Act. s. 20 of which declares ex
pressly that a committal so made is to Is* 
deemed valid. As a consequence, it need 
not state that the chargea laid have been in
quired into, that they relate to extradition 
crimes, that prima facit proof of guilt has
..... .. made, nor provide specifically for the
discharge or surrender of the prisoner.—2. 
The commissioner for extradition, in dealing 
with the information and evidence in the case, 
is governed by the same rules as the magis
trate before whom a preliminary investiga
tion in respect of an indictable offence is 
held ; he issues Ins warrant for committal up-
«..... vidence that would justify the magistrate
in committing for trial, and, as the latter may 
commit for an offence or offences different 
from those for which the accused was ar
rested, so also a variance between the charge 
in the information and the crime or crimes 
( whether one or more is of no consequence) 
stated in the committal as the ground for 
extradition, provided they arc extraditable, is 
immaterial.—3. Participation in fraud bv an 
agent, participation in embezzlement, and the 
receiving of moneys knowing the same to have 
been fraudulently o' mined, are extraditable 
crimes.—4. Copies of the depositions of wit- 
nescs taken by means of stenography in the 
Courts of New York, duly certified and auth
enticated bv the competent officers of such 
Courts, though not read over to nor signed 
bv the witnesses, constitute legal evidence ot 
the facts therein. -5. The Judge to whom ap
plication is made for habea* eorpu* on behalf 
of the fugitive committed for surrender, has 
no power to review the decision of the ex
tradition commissioner as to the sufficiency 
of the evidence adduced before him. Urcene 
v. Vallée, 14 Que. K. B. 261.

See Re Gaynor d Greene, V Can. Cr. Cas. 
205 (V.C.).

Perjury -Formalities of oath — M arrant 
of committal—Form of — Extradition com-
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missioner- Criminel proredure—Extradition 
crime—/.aim of foreign state. |—( j ) Perjury 
i« an extradition crime within the meaning of 
the Treaty and the Act—(2) Where the al
leged crime in perjury, it i* sufficient if the 
oath was adr. inistereti in compliance with tlie 
formalities of the demanding country.— (3) 
A warrant of committal remanding a prisoner 
for extradition is sufficient if it states the 
offence for which he is committed. (4) Such 
war. ant. issued by an extradition commis
sioner. under the authority conferred by the 
Extradition Act. is valid if Issued In the form 
prescribed by the Act.—(R) The ordinary 
technicalities of riminal procedure are appli
cable to priHsas ,ngs in extradition to only 
a limited extent.— (tl) Where the proceeding 
is manifestly taken in good faith, a technical 
non-compliance with some formality of crim
inal procedure should not be allowed to stand 
in the waj.— i 7 i Where the demanding coun
try is one 1-f the States of the I’nited States 
of America. It is sufficient if the Imputed 
crime be a crime according to the law ..f that 
State, although not an offence against the 
general laws of the I'nited States. In re 
W indsor, t! It. A S. fi22, commented upon.— 
(8) Une test of determining whether the evi
dence is such as would justify committal of 
the accused for trial if the crime had lieen 
committed t’anada, is to conceive the ac
cused pursuing the conduct in question in 
this country, and then to transplant along 
with him his environment, including, so far 
as relevant, the local institutions of the de
manding country, the laws affecting the legal 
Powers and rights, and fixing the legal char
acter of the acts of the persons concerned, 
always excepting the law supplying the de
finition of the crime which is charged. He 
Collins, 11 It. <\ R. 4,'ttl. 2 W. L It. 164.

See 10 Van. Or. Cas. 70. 73, 80.

Prisoner discharged on habeas corpus
/for to ret ond trial Evidence Crime. | — 

1. The question whether a presveding subse
quent to an adjudication on habeas corps* is 
barred by such adjudication, is to be deter
mined by the identity or non-identity of the 
question liefore the Court or magistrate with 
the question adjudicated upon oil habeas cor- 
put. A prisoner who lias been liberated upon 
the mérita of the charge laid against him. 
when the conviction or order of detention 
founded on the charge is wet aside as un
founded in law, cannot is* lawfully arrested 
and imprisoned again for the same offence, 
upon 'h-- same state of facta; but when he is 
discharged merely by reason of a defect in the 
commitment or in ixmsequenee of the want 
or excess of jurisdiction in the committing 
Court or magistrate, be can be again arrested 
and tried for the same cauae before a com
petent Court or magistrate». 2. A prisoner 
who has lieen discharged upon babra* corpus 
because the extradition coiiimiaaioner had no 
jurisdiction to act judicially on the com
plaint laid before him. may In- again arrested 
and tried before a commissioner having jur- 
iadiction over the complaint. For an extra
dition commissioner to decline to exercise bis 
jurisdiction, the fraudulent device by which 
Til. pn-ori.-r was brought within the jurisdic
tion muat be chargeable to the adverse party.
3. Documents authenticated by the seal of 
the tirand Ducal Hu|>erior Court of Baden, 
and also by the signature of the Judge of 
Instruction of such Court, are legal evidence.
4. Where a crime for which extradition can

be demanded has been established by evident* 
and expert* ns existing under the law of t|jP 
country demanding extradition, ami tin- ., 
tradition commissioner is aware from In wn 
knowledge that the same facts establish an 
extradition crime in this country, alt! upi. 
it bears n different name, the commitment 
valid. Hr p. Seitz, 8 Que. Q. It. 3112.

Prohibition — Hr tradition commit,",., • 
—Appeal Inferior tribunal Power <>' h'"t 
eraI tiovernment to appoint.]—An appeal i,, . 
to the Court of King's Bench from a d«< hi ,j. 
refusing to grant a writ of prohibition Vn 
extradition commissioner is not an inf.-ri -r 
tribunal within the meaning of Art loo: 
V. I*. The federal government has power 
to appoint extradition commissioners. Cnv- 
nor it- (Ireene v. Lafontaine, 7 Qu- I' l; 
240. 14 Que. K. B. 96.

See also :ttl 8. C. It. 247.
Receiving stolen property I'.i id. >m
Inference« " Money, raluahle security, >

<>il" r pi "i"' in " Ejusdem gencri 
n motion for tin- discharge of a prisoner • 
mitti•! for extradition, no evidi m in 
considered except that upon which the pr 
oner stands committed, and into tin- u u- i 
of that evidence, or even its sufficiency t is
lam the charge, no inquiry can be iiimh. The 
fa<-t of the silence of a |a»rson an-us.il of 
receiving stolen property, upon hearing state- 
merits made ns to Ids alleged guilt by thv p.T 
s-in w lin stole tl - property, fa i-i 
evidence as leading to the inference of his 
guilty knowledge. Having regard to tin- in
terpretation clauses of the Extradition Art. 
It. S. C. ISNtt c. 142, crimes referred t > in tin 
“extradition arrangement " of IsiHi bet we. 
tin-lit Britain and the I'nited States, come 
within the Act. The words “other property" 
used in that arrangement ns to the crime of

receiving any money, valuable security, or 
other property, knowing the same to hav- 
lieen embezzled, stolen, or fraudulently ob
tained," must be» construed ns relating only 
to things of the same type as money " or 
“ valuable security and a prisoner accused 
of receiving n stolen pair of shoes was dis
charged from custody. Re Cohen, 2-1 C. I- 1 
:uu>. 8 O. lé. R. 143. 1 ». w It. 103. 8 Car 
Cr. Vaa. 261.

Remand of accused -Delai/ of prosrru- 
tor Abortion Evidence Reposition*
Failure to commit accused with unlawful a<-l$ 
committed abroad Discharge of arrusrd. I 
Application for warrant of extradition -»f M 
to Minnesota. Where application had ls-<-n 
standing at request of prosecutor from V-th 
Deccmla-r to 1st of February no further 
remedy allowed. Vriaoner was charged with 
committing alsirtioii : -Held, that then 
no evidence of an unlawful operation, r 
connect the prisoner with tin- sain* I’ri- 
aoncr discharged. He Met'ready. 10 W. I K 
132, Il Cnn. Cr. Cas. 481, 2 Sn«k. I* It •'

Warrant — Form — Persons to whom 
addressed Forgery Statement of offen 
in warrant Intent to defraud—Proof that 
offence ciiargcd is a crime in foreign country 
—Complaint—Information and belief. 
Harska, 7 O. W. It. 308. 471.

Warrant Refusal of demanding state to 
rt under Discharge of prisoner. He UP- 
icr (N.W.T.), 3 W. D It. 48R. 10 Can. Cr. 
as. 244.
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extra-judicial corporation

See Company.
■cription. and residence of the defendant. 
Va ligue tie. v. Kennedy, 7 Que. P. K. 4011.

Sec Damages—Disc overt.

EXTRA-PROVINCIAL CORPORA
TION.

See Bankruptcy and Insolvency— Guar
anty--JUDGMENT.

EXTRAS

See Contract Skt-ukk.

FACTOR.

Sec Principal and Agent.

FACTORIES.

See Municipal Corporations- Nuisance.

FACTORIES ACT.

Privies - “ Factory ” — “ Owner ” — 
‘ Employed.")—Held, that n store occupied 
by merchant tailors, the rear part being used 
as a tailoring department and the front as a 
retail sale department. 14 persons being em
ployed in the former, was a " factory " as 
defined by ». 2, s.-s. i. tel. of the Ontario 
Factories Act, U. S. O. 18»7 <•. 286. and the 
amendments thereto. - Under s. 15, as 
amended by 4 Edw. VII. c. 20, s. 3 tO.), 
which provides that the “owner” of every 
factory shall provide a sufficient number of 
privies, etc., the owner of the building is 
plainly intended, who may or may not be also 
the employer. Rex v. Fcrgueon, 8 O. \V. K. 
957; Rex ex ret. Iturke v. Ferguson, 13 O. 
L. R. 47».

See Master and Servant — Sale or

FACTORY.

See Municipal Corporations — Landlord 
and Tenant Master and Servant — 
Negligence Nuisance.

FAIR COMMENT

See Defamation.

FALSE ARREST.

Absence of malice IrrrW not justified
Aggravation by pleading—Liability for ar

rest.)—\u this ease, acting without malice, 
tie- defendant caused the arrest <>f the plain
tiff for obtaining money by false pretences, 
without first demanding from the plaintiff 
the proof nf his title to certain land which 
the plaintiff offered as security for the loan 
of $300, and in an action for the arrest made 
allegations which lie could not support :— 
Held, that lie was liable in damages under 
\rt. 1053, C. C. Under tin- circumstances 
he was ordered to pay *20 damages and the 

of an action of the fourth class. I ali- 
'jcrte v. G in g ran, 21 Que. 8. C. 4M.

Absence of malice — Probable mute — 
Burden of proof.)—In an action for damages 
for false arrest the onus is on the plaintiff 
to prove that there was not probable cause 
for tin- arrest and that the defendant was 
actuated by malice. Malice alone is not suffi
cient ; there must he absence of probable 
cause. Tin theory of probable cause accord
ing to English law does not prevail in Que- 
bev ; tin- rule of the French law must he ap
plied. Uigutrt \. Jacob, 10 Que. K. B. 501.

Action — Pleading—Reasonable and pro
bable muse. | A plaintiff may sue for dam
ages for false arrest, alleging that the inform
ation. trial, and conviction were irregular, 
null, arbitrary, malicious, ultra t ires, that the 
conviction was quashed as such upon certior
ari. and that the plaintiff has suffered dam
age owing to the fault, negligence, and impru
dence of the defendants, and their employees, 
such allegations being, in effect. sufficient 
charges of want of probable and reasonable 
cause. Leonard v. Delorme, 6 Que. I*. K. 
34».

Alleged crime — Justification — Reason
able mid probable cause—Damages. Deslaur- 
iert v. Jasmin, 5 E. L. It. 243.

Arrest without wnrrnnt - Oral charge 
- Probable eausc Liability of officer making 
arrest and of municipal corporation. | A con
stable or pence officer, in a case of homicide is 
justified, upon the verbal charge of the daugh
ter of the deceased, in arresting, without a 
warrant, a person found in his bed, at his 
home, a short distance away, whose blood
stained hands and clothes lend colour to the 
charge.—2. The officer, and the city, in 
whose police service he is employed, incur 
no liability for false imprisonment, through 
the arrest and detention of the party as afore
said. Hubbard v. City of Montreal, 28 Que. 
8. C. 221.

FAITS ET ARTICLES.

Order for—Ten»». 1—An order for faits 
et article» must contain the full name, de-

Compulsion and restraint amounting 
to arrest and imprisonment—Evidence 
—Not guilty by statute—Want of notice of 
action—Reasonable grounds of beliet that 
plaintiff harbouring criminal — Absence of 
malice—Peace officer — Damages — Costs. 
Mack Sing v. Smith, 0 W. L. R. 28.
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Constable arresting; without warrant
—Offence not commitM in constable'* pre- 
sence-— Municipal by-law—Criminal Code, h. 
32. Detjardin* v. .Montreal, 4 E. L. It. 329.

Malice lVon# of reatonable and probable 
rouse—Function» of Judge and jury -Appre
ciation of evidence — Mi*dir> rtion.] —In nil 
m-tion for damnges for false arrest. the func
tion of the jury in only to find whether the 
evidence adduct'd establishes fact* from which 
good faith and reasonable and probable cause, 
or malice and want of reasonable and pro
bable cause, can In- deduced ; the inferences of 
good or had faith, reasonable and probable 
cause, or the absence thereof, to be drawn 
from such facts, is a question of law to be 
determined by the Court alone; and the jury 
ought to lie guided on questions of law by the 
Court. In this case the evidence did not 
establish that the arrest if the defendant had 
been made in good faith and with probable 
cause oil the part of the defendant ; and there
fore the verdict of the jury, rendered under 
the erroneous direction of the Judge, as re
gards the effect of the evidence upon this 
point, should be set aside, lit lunger \. Faroe- 
que, 25 Que. 8. C. 403.

Termination of criminal prosecu
tion. | —In an action fur damages for false
am 1 it is not necessarj to allege that the
prosecution has been terminated, or that the 

lair,tiff has been acquitted. McDowell v.
■ nited State» Thread Co., 7 Que. P. K. 325.

Want of reasonable and probable 
cause — functions of Judge and jury — 
Malice—Misdirection - Non-direction — Im
proper relation of evidence - Character <»r 
plaintiff - Damages. Sinclair v. Ituddell 
< Man. I. 3 IN L. K. 532.

See Malicious Prosecution and Arrest.

FALSE BIDDING
See Licitation—Vendor and Purchaser.

FALSE DECLARATION
See Criminal Law’.

FALSE EVIDENCE
See Criminal Law.

FALSE IMPRISONMENT
See Malicious Prosecution and Arresi

FALSE PRETENCES
See Criminal Law—Extradition.

FALSE REPRESENTATIONS
Set Auction—Bills and Notes—Company 

—I)a m au eh— Deed— Fraud and Mihrk-

PBESENTATION - lltRK OF CHATTELS —
lit SHAM» and Wife — Insurance 
Patent for Invention—Sale of Coons 

Trade Mark and Trade Name Ven 
dor ani> Purchaser.

FALSE RETURN

See Banks and Banking—Criminal Law.

FALSE STATEMENTS

See Banks and Banking Fraud and Mis
representation.

FALSE SWEARING

See Criminal Law.

FALSE TRADE DESCRIPTION

See Criminal Law.

FAMILIES COMPENSATION ACT
BC.

See Statutes.

FAMILY ARRANGEMENT
Agreement for division of estate of 

intestate — Consideration — Ab*tn<' of 
fraud. 1 —J. II. dii-d intestate possessed of 

roperty worth about $40,000, and survived 
y hia widow, two sons, and three daughters. 

Part of his property consisted of lumber lands 
worth $21,1)00, which it had been his inten
tion. known to nil the members of the family, 
to give to the sons, who were associated with 
him in his husinwn ns a lumberman. A 
few days before his dentil, in discussing with 
his solicitor the terms of a will lie intended 
to make, lie stated that lie wanted his lumber
lands and mUl property t" go to th<
who should continue his business and pay hia 
debts, and that he did not intend making any 
provision for the daughters. At a meeting 
of the family held after his death, they were 
informed of these wishes; that performance of 
an outstanding contract by the deceased for 
the delivery of a quantity of lumber was being 
pressed, and that his liabilities were $15.1 NX) 
or $20,000, though in fact they were $22,000. 
It was agreed for the purpose of giving effect 
to the deceased's intentions that the sons 
should assume the debts ; that the daughters 
should convey till their interest in the estate 
to the eons; that the eons should pay to the
plaintiff $500, to another daughter $IMN>, and 
should join In a conveyance to the third of 
land given to her by her father, but uneon- 
veyed by him. At the time the exact condi
tion of the estate was unknown. Before the 
deed to the sons was executed, the solicitor 
of the deceased present at the meeting ex
plained to the daughters their legal rights and 
the effect of the deed. On the true condition
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of the estate being subsequently tWertained. 
the plaintiff sought to have the conveyance 
set aside:—Held, that the agreement as a 
family arrangement. entered into for the pur- 
P«> ■ of giving eff. t to the intentions < f the 
di. vased. without fraud or misrepresentation, 
should ho upheld Seara \. Hick*. It N. It 
Eq 281. 1 K. L. It. 401

See Limitation or Actions.

FAMILY BURIAL GROUND

See CEMETERY.

FAMILY COUNCIL

Derision of prothonotary - Appro/ - 
Din 1 o tioi \>i / f 10. ( P ! T1 r 
nion of the derision of the iirotlmnotary. ns 
provided by Art. l.'tlO, C. V.. ran only be 
i - d <m the reronl on whleh his judgment 
was foumh-d : if rollaternl or supplementary 
evidenre is needed to shew that the procecd- 
mgs were null, n direct action should be in
stituted. Chart to v. Roush» au, D Que. V. It.

See Appeal—Curator— Imhtribition or 
Estate# Hiniiand ami Wih Infant- 
Interdiction— I.i vatic- Ti tor Will.

FARM CROSSING

See Railways and Railway Company.

FARMERS SONS

Str Schools.

FATAL ACCIDENTS ACT

Action for death of husband and
father -Par -Renunciation in lifetime.]- • 
The renunciation of a wo-ktnan or his right 
of action against his employer for possible 
t'-rt or negligence causing him injury, is not 
an answer to nn action to recover «lamages 
for his death, brought by his wid«iw and 
children under Art. lOfifl (’. C.—the cause 
«-f action being a different one. ! a plante v. 
lirand Trunk Rtr. Co.. 27 Que. 8. C. 4.r»0.

Indemnity to parents and children
—Only one aetion—Seront/ action barred.]— 
In case of death caused hy a tort, no more 
than one action can he brought against the 
tort-feasor in behal* of those entitled to in
demnity, and such an action brought by one 
of them, even though the judgment rendered 
therein does not determine the proportion of 
thi indemnity which the others are to re 
wive, is a bar to a subsequent action brought 
by one of the latter. Houthillitr v. Central 
Vermont Rif. Co., 28 Que. 8. C. 472.

Right of notion — Fenton» entitled to 
tae.J—By the terms of Art. 1056, C. C., the

oul.v per- ois whi hr.' i right of action for 
the leath of a person resulting from n quasi 
delict. :m- his « on»iri. and ascendant or de
fendant relatives; the brothers and sisters 
have no u«‘h right of action. Cahier v. Mian, 
8 Que. V. It. 12!).

>< ( 'whin - Dam Aung—-Exécutons and 
Administraiors Masitr and Servant - 
Neglige m e.

FEDERAL COURT

Sec CoNemvrroNAL Law,

FEES.

.*>• \ RlllTRATION A MI A .V AHI>— A ROB I I EOT—
It Ml.IFF I'OVKTS—RkFBBE.M'L AND RE-

FEES OF OFFICE.

See roRTWARDENS.

FEES OF SURVEYOR

See Surveyor.

FELONY.

s»e Criminal Law.

FENCES

Boundary between farms — " Snake
fence" — Relaying — Encroachment. Arm- 
itrong \ innett, 2 D. XV. It. 692.

Division fence - Houndary—Co»t of con- 
strut-lion -- Compliance tcith statute.]—The 
plaintiff sued under the provisions of R. 8. 
N. S. lift*) c. s. ti, s.-s. 3, to recover double 
tlie «‘Xpense of making u hotmdary or division 
fence between the properties of the defendant 
and an adjoining owner. The only defence 
offered was that the fence constructed was not 
of the height of four and one-half feet, as 
required by the statute. The trial Judge hav
ing found that the fence was built to the pro
per height as required by the statute:—Held, 
thut his judgment on this point should l ot be 
disturtmd. Croat V. Leyag, 3 E. L. R. 107, 41 
N. S. It. 419.

Division wall —Coat — Contribution.] — 
Held, affirming the judgment in 14 Que. S. C. 
140. that one who in building upon his own 
land erects a wall which separates his 
laml from his neighbour’s cannot afterwards 
recover from his neighbour one-half the cost 
of the wall. Bernard v. Pause, 16 Que. 8. C. 
406.

Line fence — Mitoyen — Oicnerahip — ■ 
Petitory action.]—Where a line fence ie
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" nnhwren." that i* tv any, made and kept up 
by tin- neighbouring owner*, at their joint 
expense. it is generally divided Into equal 
part* between tbe neighbour*, each one being 
the sule owner and responsible for hi* part. 
2. In*'ii'li a rase one neighbour ha* the right 
to bring a petitory action againat the other, 
where the liitter has taken possession of thu 
pfiti of the fence belonging to the other. 
/ rwwlx v. Renand. 23 Que. S. C. fill.

See Animals—Crown—Fixtures -Limi
tation ok Actions —- Municipal CORPORA
TIONS— NEGLIGENCE — N V18ANCK — IUil- 
WaYb Trespass TO I.ANU — Vkni*>k and 
Purchaser—Way.

FERRY.
Breneh of urant — Subaojuent leate 

Uumagra — Crotrn.] -- The Crown, having 
granteti to the suppliant certain ferry rights 
over a river between two cities, subsequently 
leased certain property to two railway com
panies to be used for the construction of a 
bridge across the river between the cities, 
and also gave permission or license to a rail
way company to extend it* track over cer
tain property belonging to the Dominion 

il on on< sid< of the river, to en 
able the company to make closer connection 
with -m electric company: Held, that the
granting of the leases and license did not 
constitute a breach of any contract arising 
out of the grant of the ferry ; and that the 
Crown wa* not liable to the suppliant in dam
ages in respect of the mutters complained 
nf m I,is petition. Semble, that, if the 
learn-* and license* prejudiced the right* ac
quired by the suppliant under hia ferry grant, 
be would be entitled to a writ of arire facia* 
to repeal them. Itrigham v. The Queen, 20 
C. I* T. 423, 6 C. R. 414, 30 8. C. It. 620.

Publie carrier — XcgUgee.ee of private 
carrier.]—The defendant was the proprietor 
of a small ferry across the Ottawa river. 
He wa* « ngaged in other o<*cupation*, and 
the boat made no regular trips ; but whenever 
anyone came asking that he and hi* property 
should Is* taken across, the defendant and his 
employees left their other work, rowed them 
arrosa, and charged for doing so. The plain
tiff and hia companion wen- being rowed 
across, and had two horses aboard, which 
they theins4*lves had embarked, acting under 
instructions given by the defendant. In the 
middle of the stream the boat veered suddenly, 
one of the horses liecame frightened, and 
(there being no rnillngs or other protection) 
jumped into the water and was drowned:— 
Held, that the defendant was not a common 
carrier. Held, farther, that the defendant 
being under no obligation to provide a safer 
boat, and the plaintiff electing to take the 
risk and to remain in charge of his own 
animals while crossing, the defendant was not 
liable for negligcm e as a private carrier. 
Xugrnt v. Smith. 45 L. J. Ex. 707, Blotter V. 
Great W'eatcrn /fir. Co., L. II. 7 O. P. 666, 
and Kendall V. London and South Western 
Rat. Co., !* It. 7 Ex. 873, followed. Rouaael 
V. Aumaia, 20 C. I* T. 446.

See Hili.s ok Sale and Chattel Mort
gages Cakkikkh.

FERRY COMMISSION.

See Master and Servant.

FIDELITY BOND.

See Guaranty—Insurance.

FIDUCIARY RELATIONSHIP

See Giet—Limitation ok Actions ' ’ri hts 
and Trustees.

FIEF.

See Fisheries.

FIERI FACIAS.

See Execution.

FILIATION ORDER.

See Infant.

FINAL JUDGMENT.
See Appeal—Bills or Exchange and Pro

missory Notes- Judgment.

FINAL ORDER.
See Appeal-Company.

FINES
Imposition by Court Remiêtion h

municipal council— High ta of f'roirs.] —The 
petitioner was convicted of the offence of 
iversonation at a municipal election in the 
city of Montreal, and was sentenced by the 
Recorder to an imprisonment of one month, 
and to the payment of a fine of $600. u-'l, 
in default of payment, to a further imprison
ment of six months. After the >x pi rat ion 
of his term of imprisonment, the city council 
remitted the fine, and the Recorder's Court 
having refused to issue the necessary order 
to the keeper of the common gaol for the 
petitioner's discharge from custody, he sought 
to obtain his liberation under a writ of 
habeas eorpua:—Held, that, although by h. 
517 of the charter of the city of Montreal. 
«2 V. c. 6*. It la provided that ill fines 
sued for and recovered in the Recorder's 
Court shall belong to the city, and by the 
same statute, s. 618, It is provided that to 
the council alone appertains the right to 
remit the whole or part of any tine be
longing to the city, yet under 63 V. (Q ) 
c. 7, which provides that the Crown's right
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to fines ih not affected by provision* of 
municipal charters, the fine in question did 
not belong t-- ih" city ->f Montreal, but to 
the Crown (there being no private prosecu
tor), and therefore, even if s. filH of tVJ V. 
c. 58 were constitutional (a question which 
did not require to he decided in the present 
case), the city council had no right to remit 
the fine, and the petitioner was not entitled 
to be liberated. So p. Armitagc, 11 Que. K. 
It 163.

in i ai liAK Intox» mtio Li-
QUO It: ItKVENUK VOLUNTARY AhhOOIA-

FIRE.
Accidental starting on defendant's

land Eerupe to l'aintiffs land ml joinin'/ - 
Negligence /‘mine Finn Ordinamc, s. 2, 
$.-s. v; ss. H—" Letting" " Permitting ’’ 
—Liability Homages. |--Action for dam
ages for injuries to plaintiff’s property by 
tire spreading from that of defendant:— 
Held, that defendant’s dropping a lighted 
cigar on the prairie grass, thereby starting 
the fire on his property, was gross negligence. 
Judgment for plaintiff. l/o*«by v. Krtehum, 
IS w I. It 721, Reel I i: SB

Damage by — Action against person at 
fault—Interest of plaintiff Compensation 
bg insuram c /’leading. | —A defendant sued 
for damages alleged to have been suffered by 
the plaintiffs from a fire alleged to have been 
caused by the defendants' fault, cannot plead 
want of interest of the plaintiffs, because 
they have been compensated for their loss by 
insurance moneys received by them. Hurritt 
v. Pilloir and llcrsey Manufacturing Co., 7 
Que. V. K. 4til.

Damage to property by fire spread
ing from neighbour's land — Cause of 
fire—Harden of proof—Failure of plaintiffs 
to satisfy—Findings of trial Judge I’rairie 
Fires Ordinance -Negligence.']—In actions 
for damages for the destruction of the plain
tiffs’ property by tire spreading from the ad
joining land of the defendant : Held, that 
it was not necessary for the defendant to 
explain the cause of the fire ; the burden was 
on the plaintiffs of shewing that it was caused 
by the defendant ; and, as the plaintiffs not 
merely did not furnish any direct evidence, 
or any evidence from which a reasonable in
ference could lie drawn, that this was the 
case, hut even did not supp'y any facts from 
which :i reasonable surmiia as against the 
defendant could lx* made, the plaintiffs failed 
in the initial step of the case : and the judg
ment of Beck, J.. at the trial, 2 Alta. L. It. 
101, !» W. L. It. «IÔ7. should be affirmed.— 
Per Stuart, J. (dissenting» that it was a 
proper inference from the facts ns found by 
the trial Judge that the fire originated from 
the embers of a fire set out by the defend
ant, and that s. 4 of the Prairie Fires Or
dinance had not been complied with. Clark 
v. Hard, Kirste n V. Hard (1910). 13 W. L. 
R. K3.

Damages by Electric uires Rcsponei- 
bility of electric company -Evidence.] — A 
company who furnish electric lighting for a

town and conduct electricity by wires in a 
primary current of 2.000 volts from their 
works to their transformers, where it is 
lowered to n secondary current of 110 volts 
before passing over branches installed in 
houses by their owners, a re not responsible 
for a fire started in one of the houses by the 
electric current, unless the fire has been 
caused by the fault of the company. Tliere- 
•
ages, the evidence wherein shews that the 
disaster might have been caused in two ways, 
"ii*' uf which i-- imputable t" the fa tit <>f the 
company, and tin- other to that of (lie owner 
of the house, without affording to the Court 
the necessary facts to lead to a decision be
tween the two, must be dismissed Quebec 
Railiray Lioht and Pou-i r Co. In ion .-ll- 
surani c Society, 15 Que. K. B. 440.

Damages to property by fire started 
by sparks from railway locomotive -
Evidence of cans' of fin —.ïoinder of plain
tiffs haring srparati ran ses of action arising 
out of same emit King’s Bench Art, Rule 
218—Costs.]—If it appears from the evi
dence that there was no other possible cause 
for the starting of a prairie lire near a rail
way track than sparks from a passing loco
motive, the proper conclusion to lx- drawn 
is that the railway company are liable, not
withstanding that the sparks must have car
ried the fire an unusual distance, and that 
no evidence was given as to the condition of 
the smoke-stack and netting at the time. A 
number of plaintiffs joined in the Tait case 
presenting separate claims for losses by the 
same tire, which plainly appeared by the 
statement of elaim. to which the defendants 
tiled a statement of defence without having 
moved to strike out any of the claims :—Held, 
without deciding whether Rule 21* of the 
King’s Bench Act justified the joinder of 
plaintiffs in this case, that it was too late 
to take i lie objection of misjoinder at the 
trial—A deduction was ordered to be made 
from the plaintiffs' counsel fees for the trial, 
because considerable time was taken up in 
proving title to the property destroyed, which 
the defendants lmd not been aaktsl to admit, 
and which would he presumed from mere 
posM-sslou us against iort-feasors. Tait v. 
Can. Par. Rtr. Co.. Rain v. Can. Poe. Rw. 
Co., Kellctt v. Can. Pac. Rir. Co., 3 W. L. 
R 4.12, 1(1 Man. L. *1. 391.

Damages to property by prairie fire —
Origin F. ride un -Humages \ > yligence. 1
The defendant, who was very shortsighted, 
while examining n fence on his land, ob
served on the prairie near him a pile of 
ashes and some fragments of partly burned 
willow roots Imagining he saw smoke, he 
moved the ashes with his foot to ascertain 
whether or not there was fire. As he did so, 
the wind, then blowing very strongly, carried 
the burning embers into the long grass ad
joining. which at once took fin-. He then 
Started to lieat the fire out, and. as the 
burning grass was In a measure isolated by 
a strip of burned-over ground on one side and 
by short grass on the other, lie succeeded, as 
he believed, in preventing the fire spreading 
and in finally extinguishing it —Held, that, 
even if the fire which, on the same day, 
destroyed the plaintiff’s property was caused 
by the fire which the defendant started, as 
to which there was grave doubt, the defend-
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ant had not been guilty of negligence, and 
was not liable to the plaintiff for damages. 
(hem* v. fturgeaa, 11 Man. L. It. 75. and 
t'hn: v. Le* ('wterri* nu Reformes, 12 Man 
I. It .'130, followed Holliday V. It unman.
4 W !.. It 577. Hi Man !.. R. 4.17

Dent motion of warehouse — Spark*
from rail a ay rngim Negligence Contribu
tory negligence.] In an notion for damages 
for loss of warehouse and contents alleged 
v> lave been set on fire by sparks from one 
<»f defendants* engines, the jury found plain- 

'
defendants' tracks, tin- sparks having fallen 
on the hay. from which it spread to the ware
house The hay was on plaintiff's property. 
A< ; a dismissed. Caim* v. Canadian. 10 
W I. ft 30.

Destruction of work in progress —
/m ithm‘<> of loss - (hem r or contractor.)— 
The hot water furnace in a house of the 
defendant having been damaged by frost, the 
defendant request •«! the plaintiff, a plumber, 
to make the netwnsary repairs. The latter 
not wishing to do the work for a fixed price, 
unless it were the prie of a new outfit, 
it was agreed that the plaintiff should make 
the repairs, furnish the materials, at au 
advance of 12 to 15 |kt cent, upon the 
price which he himself should pay, and should 
< hary 35 cents |s-r hour for the time of his 
me ii. 1 hiring the night which preceded the 
day which would have seen the completion of 
the work, the house was destroyed by a fire, 
which w as nil accidental one ■. — Held. that, 
under these circumstances, the plaintiff not 
having undertaken the work in furnishing 
the materials and in charging himself with 
doing all the work and to render it perfect 
t"r a fixed price (Art. 1084, ('. f\), the loss 
did not fall upon him. and that he could 
claim for the time of Ins men and the price 
of b:n materials, such materials being re
garded as sold to the defendant according as 
they were placed in his house. Jean v. 
I‘aflint au. lit Que. K. C. 438. ( Hoe Murphy
v. forget, 16. 133.)

Injury to property — Cauar of fire — 
It ml a nu Spark* from engine—Conjecture.]

The British Columbia Full Court dismissed 
nu appeal from judgment at trial dismissing 
action brought for damages for Injury to 
plaintiff's property from fire alleged to have 
originated from sparks emitted from engine 
of defendants. The evidence did not suffi
ciently shew that fire originated on defend
ants' right of way or if therc-on that they 
knew of it. I.aidlaw v. f'roir’s Neat, 10 W. 
!.. It 17.

Let” — • Permit”—'* Alloxc "1—Under 
Aim Prairie Fires Ordinance (1808). c. 87, 
liability ia negatived if the person kindling
the lire has not I teen guilty of negligence, and 
each of the words " let," “ permit " and 
'' allow ,'' occurring in s.-ss. s. b and c, re
spectively, of s 2. involve (he inference that 
the person alleged to "let,” permit or "al
low," hud the power to prevent. Clark v. 
Ward, and Kir*tein v. Ward. 2 Alta. L. R. 
101 !» W. L. R «57.

Affirmed 13 W. !.. It. 83.

Negligence in setting ont —Destruction 
of neighbour’s property—Cause—Admissions

—I.aches — Costs. SuC land Inm* Co. V. 
Shaver, 2 O. W. R. 237

Negligence in setting ont — Injury I-,
land flestruetion of timhci and finee* 
Carnage* I uluation.]—Action for damages 
for negligently setting out tire which spread 
and ran into plaintiff's land aud fences. V, 
by-law had been passed by township council 
re gulating the setting out of lires for burning 
brush, etc. Negligence was admitted. Tin- 
sole question, therefore, was ascertainment ->f 
damages. Cari* \. Itoirsumc. 13 O W. It

Prairie Fire Ordinance — It a i In
engim Enape of fire Conviction.] An 
ordinance of tin- Territories prohibited tii 
kindling and placing of lire “in the open air 
in any part of the Territories," except f,.r 
certain purposes. The defendants, who w. • 
respectively tiremau and engine driver of 
freight train, were severally convict eel of u 
breach of tin- ordinance upon evidence i . 
tin- effect that sparks from the tire which 
th ,\ had kindled in the locomotive engin.' hud 
kindle 1 a fire- on the adjacent prairie, tln-r- 
being, us the magistrate found, no evidet. 
of improper construction of the engine, or 
of in-gligeuce ou tin- part of the defendants

Held, that these facts afforded no evidence 
of tin- defendants kindling a lire "in tie 
open air." ftegina v. Clive, Itegina V. Hold» 
u "9 th. 1 Terr. !.. R. 170.

Precautionary measure — Destruction
' oh i« y unit ipai • orporation Habi i

ty. | . A tire threatened to assume large pres 
portions and to destroy a considerable part 
of a city. It was considered proffer, in order 
I'l arrest tile- progress of the fire, to pull down 
tin- respondent's house. The circumstance* 
justified such demolition as a measure of 
prudence and of public safety in respect to 
that part of the city. But it turned out 
that (lu- fin- was extinguished before it 
reached the site of the respondent's hous<- 
Held, that the demolition of the house was 
lawful 2. 'I '-ni th.- city corporation 
ImiiiiiiI to indemnify the- respondent. City o) 
Quebec v. .I/o ‘loncy, 10 Que. K. B. 37N.

Protection of forests It. 8. N. S.
01, s. 2 Starting tire—Carelessness of camp
ing party Individual and collective liability 
therefor—Penalty. Rea v. Saunders, 4 E I. 
It 140.

Railways —Negligence — Onus of proof.] 
— In an action against a railway company, 
currying on business under legislative sanc
tion. to recover damages resulting from n tire 
alleged to have been caused by a spark from 
an engine, the plaintiff must, in addition 
to giving evidence from which it may rea
sonably be inferred that the fire was caused 
ns alleged, also give some evidence of negli
gence on the part of the defendants, e.g., in 
the const ruction or management or want of 
repair of the engine, and the onus is not 
upon the defendants to prove that they have 
adopted and ust-d with due care reasonable 
contrivances to avoid the danger of fire. 
(hitman v. Michigan Central Rw. Co., 21 C. 
L. T. 107. 1 O. !.. R. 145.

Setting out - Adjoining owners—Escape 
of fire — Maintaining of dangerous thing—
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Liability for Srgligrnet r <>«(». 1 Action
for damages Tin* plaintiff ami defendant 
vere adjoining land owners, and a lire, 
started in brush and fallen tinder l»v the 
defendant for the pnr|M.-e of <|enring his 
land, spread on to the plaintiff's lands: - 
II, Id. applying the principle of It glands v. 
Fletcher. I. I! :: Il I. that tin defend
ant maintained the fir-- at his own risk and 
was responsible for the damage caused by it. 
Judgment for tin- plaintiff for tiluo Costs 
un County Court scale only allow d. :i- the 
action should have I» , n brought in a_ County 
Court t'riin v. UntU rshair, 2'- C. I.. T 
4,JJ. «.» It. C It. 24«.

Set tin j; ont Injury to adjacent property
I'rairi- I-'ires Ordinanc- t X XX "I > "le t" 

or “ permit - Abstaining from action, 
t/flcorfmi# v. Miller (N.W.T.I, 2 XX". L. R. 
87.

Setting out -Municipal by-latr Xotiee — 
Xrgligcti'i - Onus - Contributory ncgli-

\ wiho ' out tu-, upon
his own land in a township without giving 
the notice to the owner or occupant of the 
adjoining property required by a township 
by-law, passed pursuant to It. S. O. c. 223, 
s. 542, s.-s. Itl, and imposing a penalty upon 
any person contravening the by-law, pur
suant to s. 702. s.-s. 1 (6). is not. by reason 
of the omission of such notice, liable for 
damage done to the adjoining property, with
out proof of negligence ; hut the failure to 
give notice is prima facie evidence of negli
gence, and puts the onus upon the defendant 
of the proof of no negligence -Held, upon 
the evidence in this case, that the defendant 
had satisfied that onus ns regards the pro
perty of tin- plaintiff first destroyed, the 
cause of which was the sudden rising of a 
high wind, which the defendant was not 
bound to anticipate, and which caused the 
smouldering lire to suddenly Maze up. As 
to the property of the plaintiff subsequently 
destroyed, there was negligence on the part 
of the defendant, for lie might have taken 
measures to control the fire after the de
struction of the first property: but there was 
contributory negligence on the part of the 
plaintiff in not making any effort to remove 
his projs rty from danger ; and he could not, 
therefore, recover. Tail v. .lackton, 20 C. L. 
T. 234.

Setting out fire on defendant's land
Spreading to plaintiff’» property Prairie 

I'ire* Ordinance Fireguard Seglt genee.) — 
Action for damages for injury to plaintiff's 
property by fir*-, alleged to have spread 
from a fire kindled by defendant on his 
land Defendant had burned a 40-foot fire
guard around his straw stack la-fore burning 
it. and four days thereafter the fire spread to 
plaintiffs property. IVfendaut having failed 
to prevent its escape, is liable. Plaintiff 
held his property under a sale agreement :— 
lit Id, sufficient evidence of title. Robert» V. 
Morrow, 10 W. L. R. 32, 2 Saak. L. R. 15.

See Contract — Crops — Crown—Evi- 
dknck- IIirc or Chattels La milord and 
Tenant Limitation or Actions Master 
ami Servant- Municipal Corporation— 
Neoi.kjknce — Nuisance — ordinance 
Prairie Fire -Pleading - Railway—Sale 
or (loons - Statute—Timber.

FIRE BRIGADE.

Stv Municipal Corporations.

FIRE DEPARTMENT.

Set Municipal Corporations.

FIRE ESCAPE.

See XX’ay,

FIRE ESCAPE ACT, B.C.

See Innkeeper.

FIREGUARD.

Set Railway

FIRE INSURANCE.

See Insurance.

FISH AND GAME CLUB.

FISHERIES
British Columbia foreshore lease —

Pow■ i <>;' chief commission!r of lands and 
works Non-exclusive right — Injunction.
Capital City Canning and Parking Co. v. 
Anolo-Rrithth Columbia Parking Co. (B.C.), 
2 XX L. R. 53

Crown grant - Claim of grantee to ex- 
elusive rtaht to filth from foreshore — Con- 
strut tom. | The appellant. as grantee of the 
lands in suit from the French King. “ with 
all the fishing and hunting and other rights 
and privileges which the vendor had or might 
have as seignior, or along its frontage on the 
seashore." claimed the exclusive right to fish 
salmon from the foreshore along their bound
ary : IIilia' the true construction 
of the grant, the claim could not lie sustained. 
The above was ineffectual to pass the exclu
sive use of the foreshore so far as the fishing 
is concerned.- Judgment in Cabot v. Car- 
bery, 15 Que. K It. 124. affirmed. Cabot v. 
Atty.-(len. for ()ue„ Iff Que. K. B. 4ff8, 
(19071 A. C. 611.

Crown grant -Fief — Exclusive right».') 
—The grant <1 titre de fief of a “ tract of 
land situate on the Bale des Chaleurs of a 
league and a half in front by two in depth, 
to Is- reckoned from the seigneurie du tlrand 
Pabos Ix-longing to the Sieur lténé Hubert, 
proceeding from the coast of Cape Espoir to
wards Percée Island, with right of hunting, 
fishing, and treaty with the savages in the
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whole tract granted." does not give to the 
grant* e ami his assigns the exclusive right of 
fishing in the Gulf of St. I,nwremv <>r posit* • 
the fit f. Therefore, the owner of this fit f 
has no right of action against persons who 
spread net» at the place mentioned to re
strain them from so doing <>r for damages. 
('abut v. Corbery, 15 Que. K. It. 124

Crown grant Shell fish Sutural bed» 
IN tidal water» between high and low water 
mark» /‘rirate owner» hip *>/ to if Public 
right E relative ««<»•]— In their counter
claim the defendants averred that clams were 
dug out of flats which were in front of the 
defendants' farm, and were included down to 
low water mark in a grant from tin- Crown 
to the defendants’ predecessors in title, 70 
yearn ago. The grant also professed to con
vey a right of fishing . lit Id. that the grant 
from the Crown of such a right of fishing 
would lie Invalid ns against other subject», 
whatever its force might Is* as against the 
Crown. Two elements essential to the es- 
tnhliabment of such exclusive right were: 
41 i proof shewing a user of or a dealing 
with the right of fishery to the exclusion of 
others, as a right of property, separate and 
distinct in itself : (2) the absence of anything 
to shew that its origin was modern. - VnU-ss 
a several fishery in tidal waters was in being 
before Magna Charta, it cannot be created by 
subsequent grant. In view of the date of the 
settlement of the province, there could In* no 
appropriation of a several fishery in tidal 
waters by the Crown or by a private person 
so as to admit of an effectual grant thereof 
by the Crown. In that respect then* is no 
distinction between taking swimming fish and 
■bell ii-h covered by the soil The right ot 
the public to fish on the sea-shore between 
high and low water mark includes the right 
to tak. shell fish. Ilonnclly V. Vroom, 40 N. 
8. K. 585, 2 E. L. It. 358.

Fisheries Aet - Summary conviction — 
Right of ap|*eal — Jurisdiction of County 
Court Recognizance—Fish "Regally caught

Innocent purchaser—Offenci of having fish 
in possession Her v. Hu iter field (B.C.), 4 
W. L. It. 537.

Fishery bounty - Ht gulation»—7'ime of 
terrier un thip.) To entitle a fishing vessel 
to bounty under the regulations of the Khh 
1 teceinls-r. 1 S!t7. the fishermen employed on 
i"r• i of 1er unset serve the full tuM "f 
three month» on wueh vessel during the sea- 
won ; service for such lime partly on one 
vessel and partly on another will not suffice.

I /:■ i. il I. \ C B UM
Fishery reserves Conatrvrtion of term

"high water mark on the eoait ” in town- 
thip gruntt.]—The original grant» of town
ships reserved to the Crown five hundred
feel from "high water mark oo the coast"
for the purposes of the fisheries. Violer 
this reservation the Crown claimed tilt acres

on the Morel I River, in which tin- tide ebbs 
and flows. A verdict for the Crown was 
found for the whole. A rule nisi for a new- 
trial was granted on the ground, amongst 
others, that the reservation clause only ap
plied to land fronting on the o|w-n sen. and 
not to that fronting on tidal rivers. It was 
contended that the employment of the word

♦•const" limited the reservation to land 
fronting on the open sea; also that in .-on 
struing ti e grant regard must he had to th. 
purpose for which the reserve was made 
and as it would be of no use for tin* purpo*. 
in ended in a tidal river, it could not Imv 
been meant to apply to such river: II>1,1 
Veters. J„ that tin- clause only applied to 
Intel fronting on the open sea. H. V. Cot 
(1*38), 1 I* E. I II. 170

Foreign fishing vessel — Thrre-m i/. 
limit Stirure lurindictton of Dominion 
and promit'» over fishrrir» Conntilutianal
law. J The Aim-rionn schooner “ North 
win discovered hy the fisheries protection 
cruiser " Kestrel " fishing for halibut in 
Qtmisino Sound. Vancouver Island, within 
the three mile limit, having nil her boats out 
On observing the “ Kestrel " the schoon- r 
i '• ■! up two of her boats and - 
sea. The ** Kestrel " picked tip one of the 
schooner's boats within the three-mile limit 
and then overhauled the schooner and seized 
her about a mile and three-quarters outsid. 
of the three-mile limit. There were freshly 
caught halibut on the schooner at the tun. 
of the seizure Held, that the seizure was 
lawful, the pursuit having commenced within 
the three-mile limit and having I wen .-un
til uous < Ibeervatlona on jurisdicl 
Dominion and provinces over fisheries. H>i 

v rtfc,” 11 Ex. C R m

Foreign fishing vessel Violation of 
Customs Fisheries Protection Act Evidence 
—Position of vessel -Accuracy of ohservu- 
tions Finding of fact Forfeiture Rer \ 
The M Francit Cutting,” V W. L. It. 402

Foreign fishing vessel - Violation of 
outturn» fiaherier—Protection .let Paaitu.n 
of vettel -Accuracy of obaervatiom. ] Ac
tion for the confiscation of the steam fishing 
vessel “Francis Cutting." of Seattle, for 
fishing in Canadian waters. The sextant 
observations made hy the captain of the Can
adian Government cruiser in locating the 
" Francis Cutting " being doubtful, but the 
compass bearings of the first officer not be
ing successfully attacked, it was held that 
the fishing vessel was a trespasser and wan 
condemned and declared forfeited. Her v. 

i rancis ( siting," 9 Vi l It i".'

License — Hcnetral — Erelunion of eo- 
liecnttc Tenante in common -Ear and po»- 
tciaion Profit» -Account. | — A Dominion 
Government fishery license for one year, with
out right of renewal, was taken out a number 
of consecutive years by the plaintiff and the 
defendants until 1*W, in which year and in 
the year following, the license was taken out 
and the ti>hing thereunder was carried on by 
the defendants. The plaintiff and defendants 
owned as tenants in common fishing gear 
used in fishing under the license. They 
were not partners in respect of the license, 
and each catch of fish was divided at the 
time it was made among suvh of tin- licensees 
ns assisted in it. The expense of repairing 
the fishing gear was proportionately home by 
tin- plaintiff and defendants up to the years 
lHtMt and 1ÎWMI, when it was borne by the 
defendants. In tin- y-nrs 1 HIM» and the 
fishing gear was possessed and used exclu
sively by the defendants in fishing under the 
license :—Held, that the plaintiff was not en-
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titled to a declaration of intercut in the 
licence, nor to a chare of tlie earnings there
under for the yearn 1809 and 1900. and 
that the defendants were not liuhl. i . ac
count to him for profil* from the use by them 
of tlie fishing gear in those year' (i apt ill
v. Ingernll. 21 «V !.. T til 2 N It 11<|.

Public right Oiruers/iip between high 
and low uahr marl, IHgging ilanm. | -The 
plaintiff vlaime»! damages from the defend
ants for tin- conversion of a dory, its oars, 
and a «juantity of clams. Tlie defendants 
,,-iid a sum of money into t’ourt in respect 
to the dory and oars, hut counterclaimed for 
the clams, which they alleged were dug upon 
flats of which they were the owners from 
high to low water mark ; Held, affirming 
tlie judgment of Meagher, •!., 40 N S It fî8ô,

K. I- It !UW. that the digging of tlo- clams 
in question was done in the exercise of 
a public right of fishery, and that tlie de
fendants' ownership of the tints was subject 
to «urh right. Itonmllp V. 1 room, 42 N. 8. 
It. 327, 4 E. !.. B. 300.

Regulations — Foreigner* Order in 
Count il " Temporarily iomü ilt d.”j The 
ih fendants resided in Pennsylvania ; they 
«•lime to the vounty of Yarmouth in three 
successive years for the express punaise <-f 
trout-fishing in the inland waters of the 
county, employing <'anadinn boat* and boat- 
men : they erect.si a substantial fishing camp 
on Crown land at the fishing grounds, in 
which they lived while engaged in fishing, 
and where their aecoiitr» nientn remained from 
season to season. Each of the defendants 
was convicted of a violation of certain re
gulations made under s. Ill of the Fisheri. s 
Act :—Held, that an appeal lay to the County 
Court from these convictions. 2. That the 
defendants were not “ temporarily domiciled 
in Canada,” within the meaning of an order 
in council providing that foreigners when so 
domiciled should he exempt from the regula
tions requiring permits. 3. That they were 
properly convicted. Hr* V. Ttnrnsht nd, 21 
C !.. T. »W.

Territorial waters — /-rase Powers of 
Chu/ Comminfionrr. 1—1The provisions of s. 
41 of tlie I .and Act, as enacted in 1NM. do 
not confer on the Chief Commissioner of 
!j»nds and Works authority to grant leases 
of the bed of the s.-a in territorial waters. 
Capital City Catmint/ <t Hacking Co. v. Anglo-
H. C. I king Co., 11 It. C. it 333, 2 W. L. 
R. !»

Unlawful canning of lobsters — Im
prisonment in default of payment of fine— 
No prior distress-—Costs of conveyance to 
gaol -- Evidence of un reasonableness of 
amount. Hr* v. Ilcrrigan, 2 E. L. It. 88.

See Constitutional I.aw — Criminal
I. aw — Crown I.anus- Eankmknt—Nkgi.i- 
orNve — Revenue — Ship—Water and 
Watercourses.

FIXTURES.

Buildings Crown ~ Intention.] — The 
plaintiff sued for the delivery by the defend
ants of certain buildings erected by M. upon

land the title to which was. at the time of 
Midi erection, and continued to be, in the 
Crown. III. plainii • laim-d title through 
a - ih mad. her under in execution is
sued from ’ • inly 1 '•mi of Selkirk, on
mi alleged judgment «• > red by rile plain
tiff's husband again--' iIf défendant'-, under 
which i xedition the bailiff- purported to sell 
tin buildings as .hi i I- of M . who ••reded 
them about lit years before action, and lived 
in them till about 1 '-'.Mi; lie did let actually 
residi in them at the thm if the seizure 
under execu .on. but he took pnssi ui again 
before this wet ion win brought. The build- 
ing- were not so affixed to tlie freehold as to 
nquire that anything should he broken or 

• pel lt d by fore in order t » remove them. 
M ili'l n o own *Ve land : IIrid. that tlie 
presumpti a. xx a s t hi i' was not intended 
:li'- 'h. building- should become part of 
the freehold ; the onus was on M. to shew 
that i xvas - - intend»'.I. If tlie buildings be
came part of the freehold, they became the 
property "f tin Crown, tin- owner of the free
hold But tile . villi tin -111 well that M. 
tri'.l to --II tlie buildings to the Crown, his 
net ns in *<> doing being those of an own- r. 
a ml not of "tie >"• king compensation for tlie 
building" as a i ■ i f• r of grace. hixon V. 
Marl,ay, 22 C. L. I 394. Reversed, 24 C. 
L. T. 28.

Chattel affixed to railway - Lien of
vendor for pro < /Vr/iio non Sale of rail
way l oHotting purrln -•» money — Act* 
of part hatter /’rand. | Tin lieu of the ven
dor for the prie- ,,f a chattel is extinguished 
by the affix in of the chattel to an immov
able (in this ease a railway), which renders 
it immovable by d»1-' ination. This so es
pecially where the Immovable, including the 
article so affixed, is seized and sold ; the lien 
cannot attach upon be purchase money 
placed in readiness for distribution.—The 
acts of the purchaser, even in fraud of the 
rights of tin- vendor, and the diversion of 
receipts to his prejudice for other purposes, 
are not grounds for reviving the lien which 
may !»• s. t up against the hypothecary credi
tors of the undertaking. .1 Aram rf Soper 
l.imit d V. S’etr ) ork Trust Co., 18 Que. K. 
B S2.

Field stones -Lumber—Hoof of " Iran-
tt ' /Voie» rails — Mti'hintry ■ An,.txa- 
tion of. to freehold — Ih -ta< liable part.]— 
Held, without deciding whether field stones 
which lie imbedded in or upon the surface 
of the soil ar»’ part of the soil, that their 
character is at all events changed when they 
ar. taken from (he place whi-r»* they are 
found and piled up in another place. The 
•.tone* l»v tin- act of severance cased to Ih*

'■
tlie supposed intention of the deceased to 
u-e them for building purposes «lid not again 
change their character. I.mis v. (Iordan, 
Jr. n R 2Ô2. specially r»-ferred to. Tucker 
x Linger, 21 I'll. I». 1*\ distin Milshed :— 
Held, upon • lie i-videne»*. that, although lum
ber Ind at on»* time formed part of the roof 
of a " lean-to," Imd been tnk.-n apart by the 
intestate b- f »re his death and divided up into 
boards, an»l «<» had become chattels:—Held, 
that. !»ltb.'"i’ll a fence i< imrt of the realty, 
and although it might be that material placed 
along the line of a contemplated fence, but 
not used because the fence is not completed,
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*l*o belongs to the freehold, yet the rail* in 
qu< -• m hi re did not be<orae fixture*, because, 
Fo fur as the evidence *hewed. there wns 
an entire aheence of contemplation tv erect 
them into n fence, mid they were, there
fore. chattel* which the defendant had the 
right t > *ell. A hay-fork wiih part of a plant 
conwiating of a trace, a truck, pulley*, a rope,

holt* or Hcrewa to the hern roof. Without 
the tra< k. the truck would be useless ; in fact, 
each of the article* was a joint in the whole, 
and the whole would he useless without it* 
parts, or without any one of them: -Held, 
following (looderham \. Denholm, 18 U. C. It. 
214, that the hay-fork in question was a fix- 
tun an i thi < in *tan< e that it could be 
uw‘d again in connection with another track, 
truck, pulleys, and rope, of similar kind and 
dimensions, did not deprive it of it* character. 
McCarthy V. McCarthy, 20 <\ !.. T. 211.

Furnace purchased on an agreement that 
the property in it should remain in the vendor 
until paid for. cease* to be a chattel when the 
purchaser annexe* it to the freehold. Such 
an agreement merely confers a license on the 
vendor to enter and sever from the freehold 
what la no longer a chattel so a- to again 
make it u chattel. A purchaser of the realty 
without notice of the agreement ia not bound 
by it. nor can the vendor recover poeaesaion 
of the chattel <>r damage* for it* conversion 
from the purchaser. IJnbson \. Uorringe, 
11 H!*71 1 (*h. 18*2, and Reynolds v.
119041 A. C. 490, followed. lVotcros# v. 
Henry (1884), 2 Man. !.. R. 169, and Vulcan 
iron Ii'ii/ml City (1804 I, t* Man. h. It. .’>77, 
overrule<l. And nos v. Hrown (1909), 19 
Man. !.. It 4. 11 W. L. It. 149.

Hypothecation as attached to land -
Separation and talc—Right» of hypothecary 
creditor I’referential claim. | —An hypothe
cary creditor lia* a right to he paid in pre
ference to ordinary creditors, according to the 
order of ble hypothec, out of the proceeds ->f 
*ale of movable articles, immovable by 
destination and hypothecated a* such, sold at 
a judicial sale as movable* separated from 
the property to which they were attached, sub
ject to hi* hypothec. MeCaskill v. Richmond 
Industrial Co., "SI Que. S. C. 1181.

Machinery - Annexation to freehold — 
Intention Kvidence Interpleader—Costs. 
It tison v. Riltsburg and Ohio Mining Co., 
HO. W. It. .178.

Machinery — Annexation to freehold — 
Right of vendor under hiring and purchase 
aymmint Right of oicner of land, subject 
to agreement with render of machinery — 
Rona fide purchaser for value. I—Action for 
detention of machinery: Held, that defend
ant hum not a buna fide purchaser for value, 
and that windmill in question was a perman
ent improvement, enhancing the value of the 
premise*, und the permanent improvement 
thereof, and atlixed a* it was became part of 
the realty. This finding includes the saw and 
shafting. Judgment for plaintiff. Vockshutt 
V. McLoughry, 11 W. !.. H. 90.

Machinery Annexation to freehold — 
Rights of mortgagee* against true owner of 
machinery—Lease of machinery by owner to 
mortgagor—Hiring without right of purchase 
—Degree and object of annexation. Seeley 
V. Caldwell, 12 O. W. R 1246.

Machinery - Conditional sale—Men u1 
manufacturer Right» of mortgagee I'rvm 
ties Statute Retroactivity.]- A woollen 
company purchased from the plaintiff*, on i ■ 
instalment plan, :i steam engine under 
agreement in writing which provided that •• 
should not become the property of the vend. • 
until the payment of all the instalment< and 
should he removable by the vendor on fnilur. 
of the vendee to pay as agreed. Tin* engine 
was affixed to the friehold of the \. nd « l 
bolts and screws to iron plates embedded m 
concrete to prevent it from rocking and <hift 
ing. and might have I teen removed m any 
time without Injury <-. the freehold. It - 
used for driving the machinery in the fin i 
of the vendee. Default hs\ ing been made m 
the pay mi nt of the instalments, tin ei 
was claimed by the vendor and also |.> tf 
defendant, a mortgagee of the land on whnti 
the mills were situate and all the mill plm >. 
engines, etc., who look his mortgage after th.- 
engine hud liven installed and without tmli.e 
of the plaintiff's claim. The mortgage was 
foreclosed by the defendant, und the mort
gaged property was bought in by him under a 
sale in equity, for an amount less than the 
mortgage debt. The plaintiffs were not parti.-* 
to the foreclosure proceeding*, but were aware 
of the pendency of the same. No report of 
the sale or motion to confirm was made 
Held, that tl.e engine was sufficiently annex.-d 
to the land to become part of the freehold, 
and pa saisi to the defendant under his mort
gage. Hv the mortgage to the defendant the 
engine passed as part of the realty, and >n 
his taking possession, if not by virtue of the 
mortgage alone, all right in the plaintiffs to 
retnke.it wns put un end to. The Act <52 V. 
c. 12, s. 8, s.-s. 2. which provides that where 
good* or chattels are sold on the instalment 
or hire and purchase system, and the property 
is not to pass until payment, the right <>! the 
owner shall not he affected by such goods or 
chattels being affixed to the realty, does n... 
apply to past transactions where the goods 
had I .ecu affixed to and lieeoiue part <>i the
realty before the passing --f the A-1 (J 
and McCulloch Co. v. IIarson. 35 X. It. It. 
349.

Machinery in factory Rights of mort
gagee Intention. Sehirdell v. Harrows, 1 <>. 
W

Machinery leased to company
Iteration to freehold Rights of lessor n - 
mortgager Ilf company’s lands. | « Vriiu i
articles of machinery were leased by the plum- 
tiff for one year to a manufacturing company, 
and placed upon the company’s premise*. 
There was no agreement for purchase. Pre
vious to this the company had mortgaged 
to the plaintiff their lands, including 11.■ - 
premises, with all the plant and mu. hin.-ry 
thereon, or which should he brought there-.u 
during the continuance of the mortgage. The 
plaintiff’s articles of machinery were in some 
degree attached to the buildings in which 
they were placed, but all could be detached 
at a trilling rust, without doing substantial 
damage to the inheritance :—Held, upon the 
evidence, that the articles were so annexed to 
the freehold as prima facie to constitute tlu-ui 
as between the company and the defendant, 
fixtures ; und, the defendant not being a 
party to the agreement between the plain 
tiff and the company, that agreement, though 
it was merely one of hiring, and not the usual
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hire-purchase agreement, afforded no evidence 
to alter the prima fat ic character of the 
annexed property ; and the plaintiff wan not 
entitled to tie articles as against the defend
ant. Hobson v. Horringe, 11 s*.»7 | 1 Ch. 182, 
and It < y it olds V. Ashby, [ 11*03] 1 K. It. 87,
I l',Hi4 j A. (’. 4titi, applied and followed. 
Snb y v. Caldwell tlUUh), IS O. L. It. 472, 
12 O. W. U. 1240.

Mill and machinery —Mortgage of natty 
—I'i. fa. goods — Hills of Salt Act—Inter
pleader.]—A mill built <m mini sills laid 
on piles ami spiked to the piles and mill- 
machinery and plant therein were held to 
l„> attached to the freehold and to pass to 
the plaintiff by mortgages of tie land and 
premises together with all buildings, lixtur.s 
and appurtenances, and not to be exigible 
under the defendants' execution against the 
goods of the mortgagor ; and held, that the 
plaintiff’s mortgages were not assurances of 
personal chattels, so as to require registra
tion under the Mills of Sale Act. /»*» ynolds 
v. \nhby, 73 !.. ,1. K. U. Ht«i, and In r- 
Yat>s, Itatehrldor v. Yates, ."7 L. .1. Ch. <M*7. 
followed. Small v. Xatio-nal Provincial 
Hank of England, Ht L. .1. Ch. 27U, dis
tinguished Kilpatrick \. stone (11*10), 13 
W. L It. 1134. 13 It. C. It. 158.

Mortgage — Plant — Temporary absence 
from factory.]—A mortgage -if an electro
plating factory, “ together with all >1.- plant 
and machinery at present in use in the fac
tory,” does not cover patterns used in the 
business, sent from time' to time from the 
factory to foundries to have mouldings made, 
and not in the factory at the time of the 
making of the mortgage. Judgment of Fergu
son. J.. 1 O. L. It. 221». 21 C. I* T. 18*1, 
reversed. MeCush v. Hurton, 21 C. L. T. 
371. 2 O. L. It. *7

Ownership of buildings — Sale under 
private writing—Mortgage effected by the 
proprietor of tin land and registered against 
both land and buildings — Itemed y of 
the proprit tor of the buildings — Against 
" i,'on should action 6* broughtt] Build
ings may lie acquired, by private writing, 
ns a right of ownership distinct from 
the land upon which they are erected. Hence. 
If a mortgage i- effected upon a cadastral 
jot, without excepting the buildings erected 
upon it. by the proprietor of the land, the 
owner of the buildings, who acquired them 
in virtue of n sale under private writing 
and not registered, may take an action to 
have the hypothec erased as against the 
creditor who has registered his title. — A 
building erected upon ground belonging to 
another is the property of the builder, un
der the suspensive condition that the pro
prietor Ilf the land will not claim it later 
ns accretion.—The action to have the hy- 
pothee erased should he directed against the 
creditor or those who are qualified to effect 
it. without calling the debtor who created 
the hypothec into the case. I feed V. Hcla- 
voncc (11)10), 10 Que. K. B. 860.

Property in building separate from 
soil—T.and belonging to substitution — lluild- 
mg erected by grevé—Sei;urc by creditors.] 
—The property in a building may be in a 
person other than the owner of the soil upon 

C.C.L.—00

\r
lisbes a different rule from that of the Ro
man law. trdificium solo cedit, which is no 
longer in force. Therefore a house built by 
a grt vé de substitution upon land belonging 
to the substitution an 1 declared insaisissable, 
belongs to him and may be seized and sold 
at the suit of creditors. Lacombc v. Hrunet, 
14 Que. K. R. 4t>5.

Safe built into house — Landlord and
t> uaiit — \gre> ia< nt — (’hangc of onvr- 
ship — ft> moral of safe.]—The plaintiffs 
rented a ! uUding into which they moved a 
>nfe for tli purposes uf their banking busi
ness. The landlords, at the request of the 
plaintiffs, built around the safe a brick vault. 
After occupying the building alunit a year, the 
plaintiffs moved into premises of tln-ir own, 
and the building and safe were used by suc
ceeding tenants until the sale of the property 
to tin' defendants, who knew nothing of an 
alleged agreement between the plaintiffs and 
their landlords as to the right to remove the 
safe afii r tin* plaintiffs had left the premises, 
hurimr tin* interim between the removal of 
the plaintiffs and the sale, certain improve
ments were effected in the building, one of 
which was the pulling down of the vault 
and the construction of a mezzanine floor, 
which was partly supported by the safe :— 
Held, on appeal ( Martin, J., dissenting), re
versing the judgment of Henderson, C’o.C.J. 
(who decided that the safe was a chattel 

nml had been bricked or built in merely for 
the purposes of its more convenient use ns 
a chattel), that, although the safe when en
closed in the vault, became a fixture, nml 
although it could have been removed with 
the .consent of the original owners of the 
building, yet the right of removal was lest 
when the defendants bought the premises.
1 ana BanI of Commerce v. Lewis, 5
W. L. it. R*4, 12 R. r. it. :k*8.

Small building not attached to free
hold Consent of owner of freehold to sole 
of building—Right of purchaser to remove 
building License. Thompson \ Thomp
son, 2 E L B i"!

Structure /tight to remove.]—A lessee 
who has a right under a covenant In his 
lease, t-> remove, at the expiration thereof, a 
structure added by him to the leased prem
ises. and fails to protect his right by an 
opposition to withdraw, or otherwise, when 
the latter are sold by licitation during his ten
ancy. is entitled to recover from the lessor 
or his representatives not the full value of 
the structure as attached to the premises, but 
only what would be the value of it after 
severance and removal. (loudet v. Marsan, 
3U Que. S. C. 537.

Suspensive eonditional sale—Replevin
TitU R tuition. | — In order that 

movable property placed on real property 
for a permanency and incorporated there
with, sh-uild become immovable by destina
tion. one ownership as well of the movable 
as the immovable upon which the former is 
placed, must be vested in the same person. 
2. Movable property which, had it been 
owned by tin- proprietor of the real estate 
upon which it was placed, would have be
come immovable by destination, may, even
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after a sheriff's sale of the immovable while

.
nl.

to su -h h ovihl. property preserved undvr a 
suspensive conditional sale providing thar 
the ownership shall not piss until full and 
final payment of tin* price, and that the 
pr pen \ shall not Intom«• immovable until 
that till', and with a stipulation that any 
money paid on account shall lx* imputed as 
rent, is, without registration, a valid and 
sufficient title Leonard v. Willard, 23 Que. 
S C. 4*2.

Vender and purchaser — Claim lor 
pn - 'h<tri< fitting» atid «form »a»hvt 
</» tiot inrlud'd in tale of haute—Contract— 
Oral evidenced—In nr action to recover a 
balance alleged to he due in connection with 
the sale of a house and lot of land, It ap
peared thin the balance sought to be re
covered referred to certain electric light fit
tings. and storm sashes which the plaintiff 
asserted were to be paid for ns extras, and 
which the defendant contended were fixtures 
and p1 sed w Ith the housi The -1 idi nee 
of the estate agent through whom the sale 
was effected was to the effect that when 
he tiMik to the plaintiff a memorandum, 
signed by the defendant, ngn-eing to pur
chase the house for a stated sum, the plain
tiff said he would accept the offer provided 
the defendant paid for the electric light fit
tings, and that, upon this reply being com
municated to the defendant, he assented 
thereto—The County Court Judge for dis
trict No. 1 having given judgment in the 
plaintiff’s favour for the full amount 
claimed:—Held, that, on the evidence, the 
plaintiff was entitled to recover only for 
th< « i' i tri< fittings, and not for the sashes, 
and the judgment must lie reduced accord
ingly- -Per Russell, J., that, as the agree
ment signed by the defendant was not ae- 
cepted by ill-1 plaintiff, and there was no 
memorandum in writing of the agreement 
actually entered into between the parties, 
the rule prohibiting the introduction of oral 
evidence to vary the terms of a writing hat* 
no application, and, as neither party had 
succeeded fully, there should Ik* no costs.— 
Per I»ngley, J . that the storm sashes sued 
for would pass as fixtures Don y v. Uray,
42 N. S It. 266.

Vendor and purchaser Shop fitting»— 
Oa* and electric light fitting».)—Shop fit
tings, consisting of shelving made in sec
tions, each section being screwed to a bracket 
affixed to the wall of a building, the whole 
being readily removable without damage 
either to the fittings or the building, and 
gas and electric light fittings, crnslsting of 
chandeliers which wen* fastened by being 
screwed or attached in the ordinary way to 
the pipes or wires hy which the gas and 
electric currents were respectively conveyed, 
and wen* removable hy being unscrewed or 
detached without doing damage either to 
the chandeliers or the building, 'were placed 
in it by the owner of the freehold land on 
which it stood:— Held, that these articles 
became part of the land and passed by a 
conveyance of it to the defendants, liain V. 
Hratnl. 1 App. (’as. 7*52 Holland V. Ilodg- 
»on. L. R. 7 C. P. 32H, II cm v. Oorringr, 

18P7J 1 <*h. 1S2, Haggrrt v. Town of 
trampton, 28 8. V. R. 174, and Arglc» v.

MeMath, 26 O. R. at p. 248, followed. Sin l 
\ Z Caton i n., 22 C. I,. T. 322, 4 O. !.. i 
336, 1 <1. W R. Ml.

Wooden building erected on lot by
tenant Right tn m*or< Injury to 
hold.l — Action to prevent removal of a 
building eitmted hy defendant, tenant ..f
plaintiffs. The building rested on rock, pin... !
on the soil- The chimneys were supporte,1 
by poles resting on rock. The front stoop 
supported on wooden posts, was formerly 
attached to a Wooden block sidewalk 
field to In* a fixture. That it could he re
moved without materially Injuring the fm 
hold is immaterial. Hing Kee v. Y irk Chon 
10 W. L B. 110.

Wooden buildings seised under fi. fa.
goods Claim of owner of tond» to buildi 
a» part of freehold — Annexation to fr<• 
hold — Interpleader.) -Interpleader issu, 
to ascertain ownership of a house and 
stable:—Held, that ns these merely rested 
on the land hy their own weight, and w- r 
not considered part of the land, they nr 
chattels liable to seizure under execution 
against goods. Hamilton V. Chi»holtn, 11
W. L. R. 134.

See Assessment and Taxes — Bills ok 
Sale and Chattel Motto ages—Com
pany — Contract — Covenant 
(’sown — Landlord and Tenant 
Mtotoaob — Trespass — Railway

FORCIBLE ENTRY.
See Criminal law—Landlord and Ti 1 

ant—'Trespass—'Trespass to Land

FORECLOSURE.

See Limitation or Actions— ' iue.

FOREIGN ACTION.
Sec Stay of Proceedings.

FOREIGN BONDS.
See Revenue.

FOREIGN CHATTEL MORTGAGE.
Sec Rills or Kale and Chattel Mortgage

FOREIGN COMMISSION.
See Evidence.

FOREIGN COMPANY
See Assessment and Taxes—Costs—Com

pany — Discovery—Insurance—Pso-
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FOREIGN COMPANIES ORDINANCE. FOREIGN VESSEL.

$ee llii.LH of Exchange and Promissory 
Notes—Company.

See Ship.

FOREIGN CORPORATION.
FOREIGN WILL.

See Justice of the Peace—Writ of Sum- See Exit itobs and Administrators.

FOREIGN COURT.

FOREIGNER.

Sti Aliens Criminal Law—Defamation

See Attachment of Debts—Will. Discontinuance of Action — Pro-

FOREIGN DIVORCE. FORESHORE OF HARBOUR.
See Husband and Wife. See Constitutional Law.

FOREIGN FISHING BOAT. FORFEITURE.
See Fisheries—Ship.

See Assessment and Taxes—Bail—Com
pany — Contract — Fisheries—Hus
band and Wife—Insurance—Intoxi-

FOREIGN FORUM. gating Liquorh— Landlord and Ten
ant Mini s and MINI RAI8 Ml N« I-

Sec Sale of Goods. pal Corporations — Patent fob In
vention — Petition — Partnership 
—Pledge — Ship—Solicitor—Timber 
—Vendor and Purchaser.

FOREIGN JUDGMENT.

See Judgment—Partnership.
FORGERY.

FOREIGN LANDS.
See Banks and Banking—Rills of Ex

change and Promissory Notes—Grim-

See Jurisdiction — Specific Performance.
inal Law.

FOREIGN LANGUAGE.
FORTUNE TELLING.

See Criminal Law.
See Criminal Law.

FOREIGN LAW. FORISFAMILIATION.

Kre Bills of Sale and Chattel Mortgages 
—Conflict or Laws—Contract—Dis
tribution of Estate»—Extradition— 
Husband and Wife—Insurance—Mar
riage—Sale ok Goods.

See Infant.

FRACTION OF DAY.

FOREIGN PARTNERS.
See Railway.

See Penalties and Penal Actions.
FRANCHISE.

FOREIGN PATENT. Sec Assessment and Taxes — Crown — 
Municipal Corporations — Street

See Patent for Invention. Railways.

FOREIGN TRUSTEE.

See Trusts and Trustees.

FRANCHISE ACT.

See Parliamentary Elections.
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FRAUD AND MISREPRESENTATION.
Action for damages for fraudulent

representations inducing contract —
Failure to prove actual fraud. Scott v. 
Sprague's Mercantile Agency of Ontario, 
Limited. 4 O. W II. 4M. ft O. W It. 237.

Action for deceit—Heading—8'fdfrment 
of (la.im—Allegation of misrepresentation ai 
to future event.I—In an action of deceit it is 
not sufficient for the plaintiff to allege a mis
representation hy the defendant as to some
thing tv tiik. piece in the future, as, for ex
ample, dun M store to leased by tne plain
tiff from the defendant would be vacant at a 
certain date; and if ,ln such a case, the 
plaintiff*s inability to get possession of the 
store at such dale was caused by the de- 
fendanl having g »'en a prior lease to an
other party, the statement of claim should 
spe< Ticnlly allege the concealment of such 
prie lease as the ground of action. Smythe 
v. Mills, 7 W. L It ftft7. 17 Man. I,. It. 349.

Action for deceit—Faite representationt
— Agreement for milt — Compromise — Re
lease — Notice. ]—1’., living in Montreal, 
owned ISjOOO shares in a Cobalt mining com
pany, and 1». of Ottawa, also a shareholder, 
was looking after his interests in respect to 
them. Being informed by I). that the mine 
was badly managed and the property of little 
value, I\ signed an agreement to sell his 
stock at par which I». assigned to a third 
pafty. I^ater I»., Ixlieving he had acted imr' 
prudently in signing the agreement, entered 
into negotiations with the assignee and a 
compromise was finally effected by which 
3.<iOO shares of his stock were sold to the
latter m par. and the remainder re trans
ferred to r. It turned out that the assignee 
and I), were acting in collusion to get pos
session of p.’s stock, and It having greatly 
Increased in value he brought action against 
D. for damages :—Held, reversing the judg
ment of the Cburt of Appeal, 12 O. W. It. 
824. and restoring that of a Divisional Court, 
11 O. W. R. 127, which affirmed the verdict 
at the trial, 9 O. W. R. 380, that the said 
compromise having been effected when P. was 
ignorant of the real state of affairs, he was 
not bound by it, and was entitled to re
cover from D. the difference lietween par 
value and the price at the date of the com
promise. /'iff v. Dickson ( If*>9), 42 8. C. 
It 478, 30 C. L. T. 170

Action for deceit — Representations in
ducing plaintiffs to become shareholders in 
company formed to acquire timber limita— 
Estimate of value of timber — Fraudulent 
misrepresentation as to part—Plaintiffs not 
induced by the msirepresentations proved— 
Dismissal of action—vosts. Riper v. Thomp
son, il O. W. It 690; affirmed 12 O. W. R. 
1088

Action for deceit — Sale of interest in
business.]—Plaintiff's son and defendant con
ducted a store in partnership, the son hav
ing one-third interest by nn agreement un
der seal. Defendant sold his interest In the 
business to plaintiff and his son for $4,000, 
they to assume liabilities, which, ns is not 
unusual, turned out to be more than ex
pected. The Court of Appeal holds that 
notwithstanding this agreement the plaintiff

can. and as he did shew that he alone pur
chased defendant’s two-thirds interest, <•<
■equently he wee entitled to two-thirds 
the total damage sustained in consequent 
this false statement. The trial Judge li 
plaintiff was entitled to one-half not tv 
thirds, as by the agreement the plaintiff n> . 
his son were the purchasers. Dickson v. /.<•
" v. i : ' i W. R J17.

Action to act aside sale of business
Representations hy agent—A mount of hum 
ness — I,rase — Representations not r 
lied on—Action dismissed — Costs. | Phi, 
tiff brought action to set aside a sale of 
the Avenue Motion Picture Theatre, at <» ■ 
8cm d, fur an order requiring Mrs. lAr/'u
11, Buckley, who sold plaintiff the th< 
to reconvey to him some property at \\ ' 
land, which lie had given in exchange, or 
in the alternative, he asked for $2,000 dam
ages Plaintiff alleged that it had been r 
resented to him that defendant had beevn 
a Christian Scientist and wanted to g»*t her 
husband out of the theatrical business, plain
tiff alleged fraud and misrepresentation ly 
defendants' agent Brownscombe : (1) with 
reference to the amount of business trnt- 
acted in the theatre, viz., that there lmd 
been two or three shown per night to full 
house< : (2) that there were at least two 
good picture machines in said theatre; (Hi 
(and this was more in the nature of n guar
antee than a representation), that the land
lord or owner of the building would give a 
Tease with the ordinary statutory covenants 
for the balance of the five years.—Fa!-- • 
bridge, C.J.Q.B., held, that the plaintiff d I 
not satisfy the onus of proof : That any rep 
resentations made hy Brownscomhe, if in a:
respect Inaccurate, were not fmudulent
made, but innocently. Action dismiss.-d wi h 
costs. flJKnarr v. Hueklcy (1910), 17 0 W 
It. 440. 2 O. W. N. 2R7.

Cheque signed in blank and filled np 
for large sum Procurement hy fraud 
Unsound mental condition of drawer—(lift 
—Confidential or fiduciary relationship. 
Stae*y v. Jfiller, 10 O. W. It. 879.

Contract—Action to set aside—Purchase 
of interest in timber limits—Costs—Parti»*
ïillan.l x. /M/m, | U \\ 1( 1048

Contract —False representations—Suppm- 
Sion of fact—Cancellation—Sale of good 
—The plaintiff's traveller obtained from the 
defendant an order for a quantity of gin hy 
falsely representing that the combine of lari- 
dealers in gin, by which the price of gin had 
been fixed at certain rates, was still in exi-' 
enee, and would continue to exist, and 1 - 
suppressing the fact that the plaintiff nr! 
three other important members had left ' 
combine, a fart which would have the iff 
of reducing price* : -//</-/, that th<
réservation and suppression of facts w- 
material, inasmuch ns the defendant wouli 
not have bought at the price agreed on. it 
he hnd known the actual state of affairs, and 
tlint the defendant was justified in demanding 
the cancellation of the contract. Letellùr 
v. Lajortune, 26 Que. 8. C. 200.

Contract — Representations subsequent’y 
made. J—False and fraudulent représentatif - 
made liy a party to a contract after it ha*
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been entered into, which had no influence in 
inducing it, cannot he deemed sufficient 
grounds for setting aside the contrnet, and 
recovering money paid pursuant thereto. Ale-

U n v. Hué..... 17 N s R. 191

Contract—Rescission—Alining lease.] — 
The defendant, by falsely stating to the plain
tiff* that he had obtained a lease of a similar 
mica property from another proprietor for 
jL'IO per ton on the mica extracted, which 
statement he supported by producing a pre
tended copy of the lease in hi* own writing, 
induced them to lease their mica property to 
him on the same terms. The plaintiffs would 
not have agreed to the lease hut for the deceit 
practised:—Held, that the representation that 
the defendant had obtained a lease of a 
similar property for $30 per ton, being a 
principal consideration for entering into the 
contract, the plaintiffs were entitled, under 
Art*. 002 and 003, ('. <’., to obtain its résilia
tion. Itnrnnrd v. Riendeau, 31 S. <’. It. 234, 
followed. Do*ret v. f'lerrjr, 23 Que. S. C. 
107.

Conviction for — Fruit Marks Act — 
Possession of fruit for sale — Packages — 
"Faced or shewn surfaces." Rex v. James,
1 O. W. It. 620. 2 O W. It. 342, 4 O. L. It 
837.

Crown patent — Tax sale—Evidence — 
Letters of deceased solicitor—Costs. Iteatty
v UeConnolt. 6 " It R 641, 6 O u R 
882. (\ It.. 110081 A. ('. 166. Digested under 
AS8EH8.MK.NT AND TAXES.

Damages — Lout of profits — Purchase 
of property — Faite statement — Resale at 
profit.)—The only damages recoverable in an 
action of deceit based upon false representa
tions inducing the plaintiff to purchase prop
erty are the difference between the price 
paid for the thing purchased and its real 
• Uoe, and whan the plaintiff has sold the 
property at a profit, he can recover no dam
ages, although he has failed to realise the 
profit he could reasonably have expected if 
the representations hud been true. Peek v. 
Derry, 37 Ch. D. 311. 14 App. Cas. 337: 
AlcConnel v. IVrigAf. 119031 1 <’h. 840. and 
Steele v. Pritchard, 17 Man. L. It. 220, 7 W. 
L It. 108, followed. Rosen v. Lindsay, 5 
W. L. U. 540, 7 W. L. R. 115, 17 Man. I,. 
R 251.

Defence to action for insurance 
premium—Evidence of miifolcn belief.} 
One who has signed (without rending it) a 
document containing an engagement to take 
u policy of Insurance and to pay the first 
premium, believing it, upon representations 
made to him by the person who obtained his 
signature, to be a request for information 
with regard to an insurance upon his life, 
may, in an action for the premium, prove 
by witnesses the mistake under the influence 
of which he signed. Imperial Life Assurance 
Vo. v. U'Aigneault, 25 Que. 8. C. 75.

Exchange of lands Misrepresentations 
relied on—Rescission of conveyance*. 1—Ac
tion to rescind an agreement for exchange of 
plaintiff's city property for defendant's farm. 
Agreement held void, defendant haying mis
represented farm, and plaintiff having relied

on defendant’s representations. Thompson v. 
Pepper, n W L R 286

Affirmed ( 11*1»i, 12 W. L. R. 41K).

Exchange of farm for stock of goods
—Raise and fraudulent representations as 
to the farm — Damage».]—Plaintiff brought 
action to set aside an exchange of n farm 
for a stock of goods, on the ground that the 
defendant had made false and fraudulent rep
resentations ns to the value of the farm, etc.: 
—Held, that defendant made the false and 
fraudulent representations charged ns to the 
value and condition of his lands, crops and 
chattels and the quantities thereof, with the 
intention that they should be relied and 
acted upon by plaintiff’s husband in order 
to effect the sale or exchange of the prop
erty for the Drayton business and property, 
and that plaintiff'* husband did rely and act 
thereon, whereby he suffered great loss and 
damage. Judgment entered for plaintiff for 
$3,205.15, with costs, and dismissing the 
counterclaim with costs. Clemens v. Comp
ton (1910), 13 O W. It. 794.

Exchange of land for stock of goods
—Plaintiff brought action to recover $1,000 
damage* for alleged false and fraudulent 
statements made by defendant in respect to 
certain lands in Muskoka, taken by plain
tiff in exchange for a stock of general mer
chandise owned by him in Grand Valley. 
At the trial liritton, J., entered judgment 
for defendant, and dismissed the action with 
costs. Plaintiff's appeal therefrom was al
lowed by Divisional Court, as defendant bad 
failed to satisfy the onus of clearing him
self of the effect of his misstatements. Plain
tiff given judgment for $300 and costs of 
appeal. McCabe v. Rell (1010), 15 O. W. 
It. 647, 1 O. W. N. 523.

Failure of evidence to establish —
Foreigners imperfectly acquainted with Eng
lish—Execution of bond.) — Action on a 
bond:—Held, that there was no fraud or 
misrepresentation, and that defendants were 
well aware of wlmt they were signing. Col
ic.// v. .\ en fêté, 11 W. L. R. 583.

False representation inducing plain
tiff to purchase land—Action for deceit— 
Honest belief in truth of statements—Rever
sal by Appellate Court of finding of fact of 
trial Judge — Damages — Amendment — 
Heir cause of action—Refusal of Appellate 
Court to ultow. i —in an action for dam
ages for false ami fraudulent representations 
made by the defendant M., a land agent, 
whereby the plaintiff was induced to pur
chase land from the defendant B., through 
the defendant M. as agent, the trial Judge 
(Johnstone, J.). found that the representa
tions were made and were false and were 
believed ami acted upon by the plaintiff, but 
that the defendant M. had an honest belief 
in tin- representations he made at the time 
that they were made, and dismissed the ac
tion.—The Court ( Newlnnds, J., dissenting), 
differed from the judgment of Johnstone, J., 
as to the honest belief of the defendant M., 
holding that he had the means of knowledge 
in his possession ami no reasonable grounds 
for his belief, anti therefore they must he 
regarded as fraudulently made; and held 
I he plaintiff entitled to succeed. Derry v. 
Peek, 14 App. Cas. 337. and Angus v. Clif-
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ford, f18911 2 Ch. 440. esplelned and fol- 
lowed : —Hrid. by the majority of the Court, 
that the finding of fact of the trial Judge 
was clearly wrong, and It was therefore the 
right and duty of the Court to reverse It, 
within the rule laid down in Sénésac v. 
Central Vermont Rtc. Co.. 20 S. C. R. (Ml, 
and Haye» v. Pay. 41 S. C. II i:t4 —Dam
ages assessed by the Court at the difference 
between what the plaintiff paid and what 
the land was found to he worth. —At the 
hearing of the appeal the plaintiff applied 
for leave to amend by setting up ns an al
ternative claim that the defendant M. was 
an agent or employee of the plaintiff :— 
Held, that the application should be refused ; 
the plaintiff should not be allowed, at any 
rate at that stage, to set up an entirely new 
and distinct cause of action arising out of 
an entirely different relationship from that 
set out in the original claim. Sicinfen v. 
lord Chelmsford. 22 I. J. Kx. 882, and Con 
nertieut Rire Insurant* Co. v. Kavanagh, 
[1802| A. C. 473, distinguished. Pans v. 
Bart rf AlcFarla.ne (1910), 13 W. L. H. 534.

Inducement of contract — Fraud of
third person — Remedy — Damages ] — 
Fraud practised by a third party, even when 
it produces in the mind of one of the con
tracting parties a mistake as to the nature 
of the contract, cannot he invoked by that 
party a cats* ->f nullity aa aeainat the 
person with whom he c«mtracts. lie has no 
remedy except against the author of the fraud 
for damages. Therefore, a person who, de
ceived by the fraudulent practices of a third

Creon. signs a security when he believes that 
is signing p contract of insurance, is bound 

to fulh’ the obligations of it. Imperial lAfe 
Assurance Co. v. Lalibertc, 2V Que. 8. C. 183.

Lease of farm—Representations of lessor 
as to condition—Evidence.)—In an action 
for damages for false and fraudulent repre
sentation as alleged to have been made by 
defendant which induced plaintiffs to lease 
a farm, it was held that such representa
tions had not been made out, but plaintiffs 
were allowed $40 with Division Court costs 
for some losses and inconvenience. Defend
ant all -wei| High Court costs. Luck v. Ran- 
nie. 13 O. W. It. 715

Lease of land — Representations as to 
value and condition -»f land untrue in fai t 
but made in good faith—Counterclaim for 
damages for deceit—Dismissal — Money de
mand— Items. Hooth v. Hceehey (N.W.T.), 
5 W. L. It. 71.

Petition of right — Fraud by Govern
ment official — Order addressed to no one 
to “ pay bearer ’’ amount of salary due from 
Government not an assignment unless it is 
shewn to have been intended as suck.] — 
Petitioner, a schoolmaster, under the usual 
trustees* certificate, became entitled to re
ceive $44.50 from the Government. By 38 
Viet. c. 12, the Governor-in-Ouneil, after 
the Secretary of the Board of Education shal 
have furnished the Government with a list of 
teachers entitled • <» ealarlee, tad tin- amounts 
together with all vouchers, shall cause 
treasury warrants to be Issued payable to 
the Colonial Treasurer, to be by him applied 
towards paying the teachers, and that the 
clerk of the council should place the warrant

in the treasurer’s hands with a certified 
copy of the list, and that the clerk of h.' 
council should draw orders for the s. | 
amounts of the salaries on the treasm 
who should pay them when presented at i 
office. Instead of following the Act tie 
Government or its officials gave McNeill. 
Secretary of the Board of Education, cheque 
on tin- treasurer payable t<> bearer, tl 
giving him ooBtrol over the money whet 
he was enabled to defraud both Government 
and individuals of large sums. In Bradley'.
ease the cheque wae given to McNeill on 
5th September, although the order for pay
ment was not made until the 9th. The trus
tees’ certificate was dated in August and 
had an indorsement in McNeill’s hnn ; 
writing dated 5th September, ns follows 
“ Pay John McNeill or order,” and signed 
by Bradley. When Bradley came for hit 
money McNeill instead of giving him a 
cheque filled up an order payable to bearer 
and addressed to no one and told him to go 
to Hayden who would give him his money, 
and if there was any discount he ( McNeill i 
would pay it, ami Hayden having charged 
$1.80 McNeill repaid ll to Bradley. On tl 
same day Bradley at McNeill’s request 
signed his name to the trustees' certificate, 
but he could not remember if the indorse
ment “Pay to John McNeill or order" was 
there when he signed or not. In hi< *
dence Bradley said he considered himself 
paid by McNeill. The action though in Brad
ley’s name was really by Hayden, who 
claimed to be his assignee and therefore en
titled to use his name. The defence of the 
Government was that the petitioner had re
ceived payment from McNeill, the official 
appointed to pay him, and that no assign
ment was made or intended to be made by 
him to Hayden, and the question was whether 
under the circumstances there was an as
signment or not :—Held, Peters, J., that 
there was no assignment an 1 that an order 
of the nature given was not an assignment 
unless shewn that it was intended to he such. 
—That this case was properly cognizable 
in equity* and not in a Court of law. Brad
ley v. H. (18731. 1 P. K. I. It. 484.

President of incoi-pox-ated company
False statement of earnings to directors— 
Payment of dividends — Damages — /Jri 
dencc — Credibility of witness — Statutory 
defloration.) — In an action by an lncori«>r- 
a ted company to recover from the executors 
of the deceased president of the company 
damages alleged to have been suffered by the 
company by reason of false and fraudulent 
representations made by the deceased : — 
Held, upon the evidence, that the statement 
of approximate earnings laid before the di
rectors of the company by the deceased on 
the 15th December, 1902, and the annual 
statement presented by him to the directors 
on the 27th January, 1003, and afterwards 
to the shareholders, were untrue to his know
ledge, and that the earnings for 1902 were 
wilfully misrepresented by him in order that 
the directors might be induced to declare 
dividends which they would not have declared 
had they been made aware of the true earn
ings, and that the directors acted upon tl 
misrepresentations made to them in declar
ing five per cent, half-yearly dividends in 
January and July, 1903.—Held, also, that 
the plaintiffs, the company, had suffered dam-
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ages by reason of the payment of the divi
dend*. notwithstanding that the payment wan 
nut made out of the actual fixed capital and 
waa r,,,t ultra wire* of the company ; and not
withstanding that it waa made to the pcraona 
who were then the shareholders of the com
pany; the company having parted with sums 
of money which, hut for the misrepresentn- 
tions. would still have been at the company's 
credit.—Damages were assessed against the 
estate of the deceased in the sum of 
made up by taking the amount of the mis
representation at the end of December, 1002, 
to have been roundly $30,000, and adding 
three years* interest at five per cent.—It was 
urged hy the defendants against the credi
bility of the principal witness for the plain
tiffs, that having, at the instance of the plain
tiffs, though before this action was brought or 
contemplated, and while the president waa 
still alive, made a statutory declaration as 
to the truth of the facts which he afterwards 
deposed to at the trial, he was in vinculit, 
and was not free to vary from it except at 
the risk of a prosecution for perjury.—Held, 
that the taking of unnecessary statutory 
declarations is a practice which should be 
avoided, and in this case a simple signed 
statement would have been as effectual; but 
the witness was entitled to credit, against 
this objection, his testimony being given with 
fairness and candour, and no motive for false
hood being apparent. Northern Navigation 
Vo. v. Long, 11 O. L. It. 230. 0 O. W. R. 
082.

Promissory notes Value given hg plain
tiff for—Nota conditional on '■ontrai't for 
tale of hortc — Warra,ntg of horse—“ (food 
Ontario notet” — Hrca< A of tcarrarifj/ of 
notet — Findings of furg.\—Defendant In
duced plaintiff to purchase two promissory 
notes on the warranty that they were "good 
Ontario notes,** when in fact they were not 
unconditional promises to pay but condi
tional that a horse for which they were 
given should fulfil the terms of a warranty 
respecting it given the maker of the notes 
by defendant. Jury found in favour <>f 
plaintiff, ami Mage» entered judgment ac- 
cordingly.--<*ourt of Appeal dismissed de
fendant's appeal therefrom. Agar v. Ha- 
gate < 1010). in o. W. R. 504. 1 O. w. N. 
972.

Purchase of fruit farm — Represcnta- 
tioni bg vendor. 1 plaintiff in purchasing 
defendant's fruit arm relied on an advertise
ment and statement by defendant " that trees 
were clean—that is free from disease":— 
Held, that these representations were untm# 
and damages allowed. I'llgot v. Roberts 
(1909), 14 O. W. It. 210.

Purchase of property False represen
tations as to business—Findings on evidence 
—Representations of agents of vendor—Dam
ages—Measure of. Lament v. Wenger, 12 
O. W. R. 481. fill.

Recovery of money paid under con
tract induced by fraud Cancellation of 
contract Jurisdiction of County Courts, 
l’oine v. Kronton (Man.), 7 W. L. R. 119.

Re< overy of money paid under con
tract induced by fraud — Retention — 
Jurisdiction of County Courts — County

Courts Act, «. 61 (6).]—1. Without a res
cission of a contract, there can be no recovery 
of amounts paid under it by one party on the 
ground of alleged misrepresentation by the 
other party inducing the contract.—2. County 
Courts in Manitoba have no jurisdiction to 
cancel contracts on the ground of fraud, as 
s.-s. (i#> of s. «11 of the County Courts Act. 
R. S. M. ltkrj 38. which confers equitable 
jurisdiction when the subject of the action 
is “an equitable claim aid demand of debt, 
account or breach of contract, or covenant 
or money demand, whether payable in money 
or otherwise," does not apply to an action 
for the cancellation of a contract. Y as ne v. 
Kronton, 7 W. L. It. 119, 17 Mau. I* R. 
301.

Sale of tarm—Representations as to seed
sown—Collateral ion tract as to teed to be 
town in future — ifi«conduct. |—Action for 
deceit. As no false or fraudulent misrepre
sentations were proved, action must fail. 
Plaintiff has not proved, with sufficient defin
iteness, that any damage can safely be esti
mated resulting from breach of contract, re
garding seed to In- sown. Action dismissed 
without prejudice to suit being brought for 
breach of contract, or to counterclaim if sued 
upon note. Latu* v. Uiardsleg, 10 W. L. R. 
053.

Sale of farm and horses—Condition an I
value—Reliance of purchaser on representa
tions of vendor—Action for deceit — Dam- 
ages.]—*The plaintiff transferred to the de
fendant the stock i trade and goodwill of 
his business ns a merchant, and received 
as consideration therefor a section of land, 
with the horses and implements thereon, 
and a sum of money. The plaintiff sued 
for damages for deceitful representations in 
regard to the land and the chattels:—Held, 
upon the evidence, that the transaction was 
not one in which the parties were equally 
ignorant of the conditions and value of what 
they were getting, and understood that they 
were taking chances and dealing at their 
peril; the plaintiff had never seen the land, 
and had no independent information about 
it: the defendant did make certain represen
tations aliout it, and the plaintiff acted 
upon some of them at least.—The represen
tations alleged were: (It that the land was 
first-class farm land: (2) that it was all 
tit for cultivation; <31 that it was all good 
heavy soil, except 40 acres, which was rough, 
but first-class pasture land; (4) that, with 
th-- exception of wells, there was no water on 
t' land.—Held, that the first and third 
r- reseutations were in regard to matters of 
opinion and were mere commendation, not 
justifying an inference of fraudulent intent : 
hut the second and fourth representations 
were untrue and in regard to matters of 
such moment that they must be regarded 
as fraudulent Held, also that misrepresen
tations alleged as to the condition, age. and 
value of six horses upon the land, could not 
be regarded as proved ; value is a matter of 
opinion; the plaintiff must have understood 
what their condition was; and, if their ages 
wer misrepresented, it was hardly material, 
in view of all the eircumstencts.—Damages 
assessed for land not at present fit to be 
cultivated ami for water on the land in 
excess of what was represented. Strome v. 
Craig (1010), 13 W. L. R. 107.
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Sale of fralt farm — Advertisement —

Representation* of vendor a* to condition of 
tree» —- Evidence — Vntrue statements-—Re
liance of purvbaaer nn Damage». VUyot V. 
Robert», 14 O. W It. 210.

Sale of horse. 1 — Plaintiff knowing the 
reput it ion »f m e In ree II bought him 
from defendant* who shipped to plaintiff 
raev horse It. Although knowing that he 
had not received II., plaintiff paid the note* 
he had given defendant*. Plaintiff subse
quently sold IV, and was now given dam
age*. He wa* not allowed damages for 
rare money he might have won with A. or 
keeping H. training a* these were too re
mote. Perry V. KH4 (1000), 12 W. L. It. 
9.

Sale of hotel as going concern—De
ceit.]—Plaintiff wan induced to purc'ase on 
hotel on the strength of defindanrs >i.it. :n. i:f 
that the receipts were $900 monthly. After 
plaintiff purchased the receipts weie only be
tween $400 and $500 monthly. In an action 
fur deceit, $1,800 damages were girwi» tfi-' 
defendant having known hie statement na to 
monthly receipts was untrue. Hand v. ltoien, 
1* W. L. U. SÎ5.

Sale of hotel as going concern —
FbIm- representations us to receipts and 
profits—Manufactured settlement—Action for 
deceit — lia mages — Measure of—No lose 
shewn—lioss of estimated profit* not an ele
ment of damage. Rosen v. Lindsay ( Man.),
5 W. L. It. 54<V 7 W. L. It. 115.

Sale of interest in chattels—/frprrsra- 
tation at to price paid—Faltity—Intent to 
décrire—Caveat rmptor—Fiduciary relation- 
•hip.J—The plaintiffs inuight a half interest 
in a fishing I seat and gear, and sought to re
cover back the purchase money from the de
fendant, on the ground that tin- defendant 
falsely represented that he had paid a certain 
sum for the boat, which amount was much 
larger than the actual amount paid by him :— 
Held, that the plaintiffs could not succeed in 
this action by shewing merely that such repre
sentation was made, and was false to the 
knowledge of the defendant when making it, 
and was made with a i li Repre
sentations by a vendor us to the price he paid 
for an article should be regarded ns merely 
" dealer's talk." C'eieel rmptor applies.— 
(’ases in relation to sales of property to eom- 
panies distinguishable, on the ground <>f 
agency, or guati agency, or fiduciary relations, 
lousy v M ( Mil tan, 40 N. 8. R. 52.

Sale of land Action by purchaser to set 
aside.]—Action to set aside a sale and con
veyance of land on ground of fraud and for 
damages. Negotiations for sale were by cor
respondence. At trial plaintiff withdrew 
fraud charges, which was allowed, defendant 
opposing. Next it appeared that plaintiff 
had sold the laud. Then plain till naked t-- 
have charges of fraud reinstated, which was 

ID Id. that as plaintiff, with know
ledge of the representations, had sold the laud, 
action must be dismissed. No costs to either 
party if defendant will not bring action of 
deceit. Heathcrly V. Knight (1009), 14 O. 
W. It. 888. See 8. G 084.

Sale of land — Contract not in fact in
duced by misrepresentation if made—Contract

previously made—Plaintiffs acquiring an i
i

—New contract -Damages -Contract rv-u'r 
ing in substantial profit. Steele v. Pritrl„n<t 
(Man ). 5 W. F* R. 263. 7 W. I* R 108.

Sale of land—inducement—Evidcna 
\etc rontraet—Damages Contract rrnulling 
in tubttonfial profit. 1—On the 25th June, 
1906, the defendants, aiding ns agents of th- 
Ontario and Saskatchewan Land Corporation, 
gave the plaintiff S. nn option in writing t 
purchase nil the lands of the company in 
certain named townships, being about -is.non 
acres, at $0.00 per acre, and took S.’s eli.-que 
for a deposit of $.1,000 on account. There 
were not funds in the bank to pay the chequ 
ami the defendant urged S. to provide funds. 
S. then, at a meeting of the parties held .>n 
the 28th June, introduced his co-plaintiffs, 
P. and It., to the defendants. P. and It. were 
then induced to join S. in the purchase, and 
acquired :i two-thirds interest in it, and funds 
were provided to make the $5,000 payment. 
The plaintiffa alleged that the defendants in
duced P. and It. to go into the purchase by 
representing at that meeting that the pur
chase included all the land that the company 
ever owned in the township mentioned, and 
that such representation was false, ns some of 
the lient lands had been previously sold. After 
discovering the mistake, the plaintiffs com- 

leted the purchase, and later disposed of the 
tdk of tile hinds at a substantial profit. TV 

statement of claim was based on the contract 
of the 211 li June and on the allegation Hint 
the defendants by fraudulent misrepresenta
tion* induced the three plaintiffs to enter into 
it. and damages were claimed, ns in nn setior 
of deceit, for loss of the profita that would 
have been made if the plaintiffs had received 
the lands that the company had previo 
sold. The trial Judge found that the plain
tiff 8. had not lieen induced to enter into Re
purchase by any misrepresentations of the 
defendants, but fouhd a verdict for the other 
plaintiffs against both defendants :—Held, on 
appeal, that, ns the plaintiffs P. and It. had 
not made any independent contract with the 
defendants for the purchase of the lands in 
question, but had only acquired an interest 
with 8. in the option which he had previously 
secured, their only remedy for the alleged 
false representation Would he by an action <>f 
deceit, for that they had been thereby induced 
to enter into the agreement with 8. for the 
acquisition of an interest with him in the 
option, to which action 8. would not be n 
proper party, and that, as the issues and 
evidence in such an action might be widely 
different from those in the present action, an 
amendment of the pleadings setting up such 
new case, first asked for at the hearing of tin- 
appeal, should not be allowed, and that tin
action should he dismissed, without prejudice, 
however, to the right of P. and IV, if so ad
vised, to bring a new action on the grounds 
above indirati-d. Held, also, per I'hipp-n. 
J.A., that, after discovering the alleged fraud, 
the plaintiff might, If the facts they alleged 
were true, have sued the company for tin- re
turn of their $5,000 deposit, or brought nn 
action of deceit against the defendants, laying 
their damages at the amount paid out. In- 

■ that, however, they exerdwd *' ■ f
privilege of making a new contract directing 
the company to retain, as part of the pur
chase money thereunder, the $5,000 previously 
paid for the option. The plaintiffs, having
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thus received hack the only money from which 
they were varied by the alleged misrepre
sentation, cannot further recover by way of 
damages. It being admitted, further, that 
the plaintiffs suffered no loss by reason of 
their purchase, hut made a substantial profit 
by the resale of the lands, they could recover 
no damages for having been induced to enter 
into the contract. McConnell V. Wright, 
[1903] 1 Ch. at p. 554, Peck v. Derry, 37 Ch. 
I ». at p. 541, Smith v. Holies, 132 V. S. It. 
126, and Sigafus V. Porter, 179 V. S. It. lit), 
followed. Steele V. Pritchard, 5 W. L. It. 
263, 7 W. L. it. 108, 17 Mau. L. It. 226.

Sale of land—Material misrepresentation 
by vendor as to situation of land—Reliance 
of purchaser on statement—Action for pur
chase money — Defence — Rescission — False 
representation innocently made—Affirmance 
of contract — Promise to pay — Damages. 
Wolfe v. .l/cArfAar (Man.), 7 W. L. R. 124.

Sale of land —Untrue representation» by 
purchaser — Immateriality — Damage not 
directly resulting Action to rescind. ] —A re
presentation by the purchaser of land to the 
vendor that lie was buying for himself, and 
not for a third party, to whom he knew the 
vendor would not sell, although false, is not 
a representation material to the contract or 
one resulting in any damage to the vendor, as 
its immediate and direct consequence; so that 
a sale which the vendor was induced to make 
by such false representation cannot l»e re
scinded on the ground of fraud. Hell V. 
Macklin, 15 8. C. R. 570, followed. Nicholson 
v. Peterson, 8 W. L. R. 750, 18 Man. L. R. 
100.

Sale of oil leasee to syndicate False 
representations as to value —- Formation of 
company -Assignment of lenses to — Secret 
profit Promoters Trustees Agents 
—Account—Action by company Measure of 
damages - Claim of individual members— 
Reservation of rights -Parties. Alexandra 
Oil and Development Co. v. Cook, 10 O. \\. 
R. 781, 11 O. W. R. 1064.

Sale of property—False representations 
as to business-Findings on evidence — Dis
missal of action—Suspicious circumstances— 
Costs. Lomont v. Winger, 10 O. W. R. UK), 
883.

Sale of shares - Action for deceit — 
Cause of purchase. Clark v. Gray, 1 O. W. 
It. 370.

Sale of shares Action to set aside — 
Fiduciary relationship. Pick fori V. Thomp
son, 40 N. 3. R. 632.

Sale of shares — Company -Declaration 
of dividend— Inducement to take shares.] — 
In an action of deceit against the defendant, 
the president of a steamship company, the 
plaintiff, who Imil taken some shares in the 
company, alleged that there had been a false 
representation, involved in the declaration of 
a dividend which the profits of the company 
did not warrant :—Held, that in order to 
succeed in such an action it must appear:
(1) that the declaration of the dividend was 
false and dishonest, and not merely erroneous ;
(2) that It was made with the intent that it 
should be acted upon by such person ns the 
plaintiff; (3) that the plaintiff was materi

ally induced hy it to become a shareholder. 
Doyle v. Smith, 40 N. 8. It. 157.

Sale of shares — Deceit — Knowledge of 
vendor—Reliance of purchaser. Burnett V.
Nott, 2 O. W. R. 201.

Sale of shares - Fraud of agent—Notice 
to company—Right to recover money paid. 
Stoles v. Continental Life Ins. Co., 1 O. W.
It. 040.

Sale of shares -Misrepresentations as to 
value—Damages—Reconveyance of land con
veyed ns part <>f consideration—Ratification 
—Election—Liability of principal for misre
presentations of ag'-nt—Costs. Gardiner V. 
Hickley and Itennctt, (Man.), 2 W. L. R. 
140.

Sale of shares -l'ntrue representations— 
Principal and agent—Contract—Settlement— 
Reservation of rights — Damages. Pitt v. 
Dickson, 0 O. W R. 380.

Sale of stock-in-trade and business—
Purchaser haying on faith of vendor’s state
ment— Falsity of knowledge of vendor.]—In 
nu action fur deceit the amount of the yearly 
" turnover," the rate of profit and the money 
invested having been grossly misrepresented, 
judgment given fur $750 damages. McGregor 
v. Campbell, 10 W. L. It. 326.

Affirmed 11 W. L. It. 183; 19 Man. It. 38.

Shares — Bale of worthless — Insolvent 
comiiany — Fiaudulent declaration of divi
dend. 1—Defendant, managing director and 
secretary-treasurer of a company, fraudu
lently, was instrumental in having a dividend 
declared on the strength of which and by 
representing that the dividend had been 
earned, be Induced the plaintiff to purchase 
more shares in the company:—Held, that de
fendant is liable to repay the plaintiff. Gil- 
mour v. Dalton (1909), 14 O. W. It. 257.

Transfer of land as security for 
money lent -Action to cancel registration 
of transfer -Alleged promise not to register— 
Failure to prove promise. Ileere v. Northern 
Bank (N.W.P.), 0 W. L. It. 042.

Transfer of land procured by —
Validity against subsequent purchasers for 
value without notice—Proof of bona fides— 
Onus — K stop pel.]—If n person executes a 
transfer with a mind and intention to execute 
it, though his assent may have been obtained 
by fraud, he is estopped from denying its 
validity as against subsequent purchasers 
bona fide for value and without notice; but, 
when fraud has been established, the onus 
is upon such subsequent purchaser to 
establish that the transfer to him was bona 
fide, and the Court in determining whether 
such defence is established will take into con
sideration all the facts, and draw inferences 
therefrom as to whether or not the transac
tion was in fact bona fide. Swanson v. Gets- 
man. 8 W. L. It. 762; Mclnnis v. Getsman, 1 
Sank, L. It. 172.

Undue Influence— Husband and wife.]— 
Held, upon the evidence in this case, that the 
transfer of property in question was executed 
by the husband under the undue influence and 
coercion of the wife, and without independent 
advice, and was rightly set aside. Hopkins v. 
Hopkins, 21 C. L. T. 14, 27 A. R. 058.
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Undue influence - Misrepresentation — 
Ratification. )—The plaintiff in thin action 
nought to net aside ii transfer of land which 
the defendant had obtained from him by the 
exercise of what the Judge held to hare been 
both fraud and undue influence, but the de
fendant contended that the plaintiff had, after 
tin nencement of t be action, Compro
mised and settled it by signing the agreement 
referred to in the judgment :—Held, that the 
allegiil ratification as well as the original 
transfer had l»een obtained by fraud and un
due influence and that the transfer should be 
set aside with cost*. Bridgman v. Ureen, 2 
Vee. Kr. 027, and Moron v. Payne, L. II. 8 
Ch. 881. followed. Atkimon V. Borland, 14 
Man I» It. 205.

Sec Arrfrt—A88F.hn mfnt and Taxes— 
Rankbvptcy and Insolvency —Bills of 
Exchange and Promissory Notes—Bills 
or Saif and Chattel Mortgages—Com
pany—Contract — Costs — Courts—Dis
covery—Evidence— Family Arrangement 
—Interpleader — Jvdumknt — Landlord 
and Tenant — Lkjuor Licenses—Mines 
and Minerals- Partnership—Pleading- 
Principal and Surety Sale or Good»— 
Schools—Trusts and Trustees—Vendor 
and Purchaser.

FRAUDULENT CONVERSION.

See Criminal Law.

FRAUDULENT CONVEYANCE.

See Cancellation or Instruments.

FRAUDULENT PACKING.

See Criminal Law.

FRAUDULENT PRACTICES.

Set Elections.

FRAUDULENT PREFERENCE.

Judgment—Attack on—Time.)—A judg
ment. and the judicial hypothec thereby 
created upon the property of the debtor, while 
he in insolvent, and with the intention of ob
taining a fraudulent preference over other 
creditors of th- debtor, may be attacked with
in the time mentioned in Art. 1040, C. C. 
—2. A judgment i* a judicial contract.—3. 
The time for contesting the fraudulent act of 
a debtor runs not only from the date of the 
distribution of hia property, establishing his 
insolvency, but from the daie of the know
ledge of the fraud by the creditor, that ia to 
say. from the prejudice which the fraudulent 
act causes him. Banque Aotionale v. Com
mon, 22 Que. 8. C. 284.

Land purchased by debtor — Patent 
issued to another -Evidence—Prrnumption.] 

-The plaintiff claimed a declaration that a

certain piece of land purchased from the IV 
minion Government in the name of the ,| 
fendant J. was the pr. perty of his brother, 
the defendant It., and should be sold to realize 
the plaintiff's registered judgment against II. 
At the time of the purchase in 18&S It. wn< 
indebted to the plaintiff in a sum <»f over 
$1,800, and to another person for over $4,000, 
and it was shewn that ,1. had never paid any 
thing on the land either for the purchase 
money or taxes, and hail never received any 
thing by way of rent or profita; also that the 
money for the first instalment had been 
advanced by another brother, that It. Imi.I 
paid the rest of the purchase money from the 
proceeds of the land, of which he had always 
enjoyed the use and occupation ; and that 
the Crown patent for the property was issued 
to J. in 18Ô2 without his having applied fur 
It. The defendants at their examination fur 
discovery before the trial swore that the whole 
transaction was bona fide and that It. was 
J.'s agent throughout in respect of the pro
perty, but It. was not called as a witness 
for the defence. J., also, in a letter to it. 
written in 18911, had referred to the property 
as "your land:”—Held, that the proper con
clusion upon the whole evidence was that the 
land was really It.'s property ami had been 
purchased and held In J.'s name f.-r the put 
pose of preventing creditors from realising 
out of it, and that the plaintiff was entitled 
tu the relief asked fur. Semble, Unit whes I 
defendant who is in Court does not give evi
dence to support his vase, the Judge is en
titled to make every reasonable presumption

Silnst him. Barker v. Furlong, 11891) 2 
. 172, followed. Miller v. McCuaig. 20 

C. L. T. 27, 13 Man. L. R. 230.

Simulated sale of chattels—Prctump-
t ien Pledge.] Although a sale of movabli 
effects may lie perfect without delivery, the 
want of déplacement rires rise t,> the pre
sumption that the sale was simulated. 2. 
The laws of the province of Quebec do not 
permit chattel mortgages, and in a prominent 
degree refuse recognition of subterfuges 
whereby a creditor may secure advantages at 
the expense of his fellow-creditors.—3. Where 
it appear# that a pretended deed of sale, 
without any delivery having taken place, is, 
in reality, an unlawful pledge of the mov
ables affected, such deed will be annulled 
In re (Joyer, 21 Que. 8. C. 502.

See Bankiuitcy and Insolvency—Trial.

FRAUDULENT REMOVAL OF 
GOODS.

See Criminal Law— Landlord and Tenant.

FRAUDULENT REPRESENTATIONS

See Yen dob and Purchaser.

FRAUDULENT TRANSFER.

See Bankruptcy and Insolvency.
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FREE GRANT AND HOMESTEADS 
ACT.

See Timber.

FREE GRANT LANDS.

See Crown.

FREE LIBRARY.

Sec Municipal Corporations.

FREIGHT.

See Carriers—Crown—.ship.

FREIGHT RATES.

See Crown.

FRENCH TITLE.
See Crown Lands.

FREQUENTING BAWDY HOUSE.
See Criminal Law.

FRIENDLY SOCIETY.
See Insurance.

FRUIT MARKS ACT.
See Criminal I.aw—Sale or Goods.

FRIVOLOUS ACTION.
See Dismissal or Action.

FUGITIVE OFFENDERS ACT.
See Criminal Law.

FUNERAL EXPENSES.

Estate of deceased —Liability of aurviv- 
ing spowee. 1- -The expenses of burial are pay
able out of the estate of the deceased. Not 
being included among marriage obligations, 
the surviving husband or wife is not obliged 
to pay them. La Société de Pompeë 
Punibre» de Montreal v. Lefebvre, 33 Que. 
8. C. 206.
See Executors and Administrators — 

Husband and Wire—Will.

FURTHER DIRECTIONS.

See Bankruptcy and Insolvency.

FUTURE DAMAGES.

See Damages.

FUTURE RIGHTS.

See Appeal Courts—Husband and Wire.

GAMBLING.

See Criminal Law — Liquor Licenses — 
Partnership.

GAME LAWS.

Quebec statute—Con riction—yon-eriat- 
in g diatriet — Penalty - Fine — Payment to 
juatire — Etceaaive eoata — Diatreaa—/m- 
priaonment—Killing animale out of aeaaon— 
Several offencca — One penalty — Quoting 
conviction — Forum — Superior Court — 
Action—Remedy by appeal.]—A conviction 
containing the imposition of a penalty by a 
justice of the peace, by virtue of the “ Loi de 
la Chaaae de Quebec.” made, according to its 
tenor, in a non-existing district, is void, e.g., 
a conviction made in the “ district of Abbit- 
tibi.”—A direction in the conviction to pay 
the fine to the justice himself, to be applied 
according to law, when the statute under 
which the conviction is had declares that it 
belongs entirely to the prosecutor, is void. 
—An award in such a conviction of $14 
costs is void, that sum exceeding what is 
allowed in the tariff under s. 8<1 of the 
Criminal Code.—An order in such a convic
tion to levy the amount of the fine, in default 
of payment, by way of seizure, and sale of 
the property of the accused, when the statute 
prescribes the sole alternative of imprison
ment, is ground for avoiding the conviction.— 
The ** Lui de la Chaaae de Québec,” in Arts. 
1405 and 1410, in authorising the imposition 
of a fine upon any person found in possession 
of an animal or part of an animal killed out 
of season, does not create as many offences as 
there are animals or skins in the possession of 
such a person at ore time. Therefore, one 
in whose possession are found 773 skins of 
beavers killed out o! season, is guilty of only 
one offence, and incurs only a penalty of from 
$10 to $25, and his conviction for 775 offences 
with 775 penalties, is void.—The remedy by 
way of action in the Superior Court is avail
able for the purpose of setting aside convic
tions by justices of the peace, by the appli
cation of Art. 50 C. P. C., and notwithstand
ing the appeal to another tribunal given by 
the statute under which the convictions are 
made. Zimmerman V. Buru-oah, 29 Que. 8. 
C. 250.

R. S Q. s. 1407 — *' Actually in poaeea- 
aion ”—Conatructioe poaaeaaion—Time of of
fence.]—The words " actually in possession ’ 
in h. 1407, R. S. Q. (Game Law of Quebec), 
do not signify manual or physical possession
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or holding by the offender ; they mean the 
legnl poMiwMiou which lie ha* by himself or 
by hi* servants; and the word " actually " 
qualifies the |H>s*c**um In respect of time, 
meaning at the moment in which the offence 
la alleged to havi been committed. Revillon 
Frircs v. Vagi, 84 Que. 8. C. 85.

Sea Fraudulent Conveyance—IIvsband 
am» Win I,iM11 ,\ ii11n or Ai rioNB—Op
position—Parent and Child—Will.

GAMING
Dealing in eh area —Broker—Payment of 

differences — Illegality — Criminal Code, s. 
tOI.J—The defendant instructed the plain
tiffs to sell share* for him ; the plaintiffs 
asked for cover, and the defendant paid #<Kni ; 
bo time was fixed for delivery ; the plaintiff* 
asked the defendant for more, a* shares were 
rising, and finally called for $-.400, which 
the defendant refused to pay. The plaintiffs 
then, ns they alleged, purchased the shares 
to satisfy their own liability, and *ued for 
amount paid : //-/./, that, bo stock was
ever delivered or intended to be delivered, and 
ae the latent was to make ■ profit from the 
fluctuations of the stock mark *t, the trans- 
actlon was Illegal British Columbia Stool 
Exchange, Limited, V. Irving, 8 B. C. It. 
186.

Municipal by-law -Vitra vires—Muni
cipal Act—Uamblina in private house—Con
viction quashed.\ -Motion by defendant to

?iuasb his conviction by the police magistrate 
nr the city of Toronto for allowing a game 

of chance to lie played for money upon his 
premises, contrary to a by-law of the city,

Burportiug to be found**! on a clause in the 
lunicipal Act empowering the municipality 

to pass by-laws " for suppressing gambling 
houses and for seizure and destroying faro 
banks, rouge et noir, roulette tables, and other 
device* for gambling found therein It. 8. 
O. 1897 e. 223. s. 541) (4). The legislation 
pointed at houses where gaming or gambling 
was practised, and houses kept for such pur
pose. The inquiry in this ease was not as to 
whether the place in question wa* a “ gamb
ling house," and there was no evidence to 
induce that conclusion. One instance wrs 
proved, or perhaps two, in which card* for 
gain had been play**] at the house, but that 
fell far short of what would be required to 
attach to it the character of a " gambling 
house:"—Held, the element of frequency at 
least was essential to make ont that any place 
is a gambling house, and isolated instances 
os Sundays, when Jews or others come to 
gether in private houses to play cards, were 
not within the scope of this statut». The 
by-law far tranw-ends the terras of the en
abling statute, and assumes to make illegal 
that which v.as not in contemplation of the 
legislature as expressed in the statute. The 
conviction should l*e quashed because resting 
on an invalid by-law. Her v. Spegelman, 5 
O. W. It. 38» » O. L. R. 75.

Promissory wota -Indorsement—Club. ] 
The defendants indorsed a promissory 

note made in favour of the plaintiffs, a club, 
by the manager of the club as security for a 
urn of BNNMf placed la th< hands of the man

ager by the club for the purpose of promoting 
gambling :—Held, that the indorsement was

void, and the plaintiffs could not recover 
u|>on it. Le Club Canadien v. Jacotrl, Iff 
Que. 8 C. 312.

Wager — Illegality — Action to recover 
stale.]—A deposit of money with a stake
holder to abide the result of a foot-ru- *• is 
not an illegal transaction under C. S. N. It 
c. 87, s. 2, and no action will lie against the 
winner of the bet, who has received the 
money from the *tukc-holder after the *!.-• 
"ion of the event. Neeley v. Hal tun, .'Iff N 
B. R. 442.

See Bills and Notes—Broker—Con ari- 
rvrioNAi Lab Contract < himinai La 

—Judgment.

GAMING HOUSE

See Criminal Law—Trespass.

GAOL
See Criminal Law.

GARANTIE
Action en garantie Quasi-fort. ]—An 

scttoB an garantit will lie eves in a matter 
of tort or quasi-tort. Marchand v. Dominion 
Transport Co., 7 Que. I». R. 133.

See Indemnity—Sale or Goods—War
ranty.

GARBAGE
See Municipal Corporations.

GARNISHMENT
Attachment by garnishment — De

claration of the garnishee- Filing documents 
—C. P. 686.]—The garnishee i* not obliged, 
when he makes his declaration, to file a docu
ment to which he refers, nor is be hound to 
dictate a copy of 11, ' tournent to the per
receiving bis deck rat >n. Savoie v. Drain- 
ville d Cote (1910), 11 Que. I*. R. 430.

Fire insurance money is not attachable
by garnishee, under Alta. Rule 885, until 
amount of liability is ascertained. Ilartt v 
Edmonton Laundry d Colonial Assurance 
Co. (1900), 2 Alta. L. R. 130.

Judgment by default against a gar
nishee after service at place of business— 
C. C. 79, C. P. 679.1—A garnishee, domiciled 
in the province of Ontario, may be con
demned, by default, although the service of 
the attachment in garnishment after judg 
ment was only effected by serving a copy 
at the garnishee's place of business at Mont
real. S per her v. Ureenb> rg (1910), Iff 11 
de J. 520.

Liquidator of defendant company is
an interested person in moneys attached un
der Alta. Rule 386 and may move to set
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aside a garnishee summons. Hartt v. Ed
monton Laundry d Colonial AMWVI. Co. 
(1900), 2 Alta. L. B. 130.

Non-appearance of a fire insurance co. 
to a garnishee -mimions, is not such an ad
mission of liability as will convert the claim 
into a debt.—Randall v. Litkgow, 53 L. J.
Q. B. 518, 12 A. B. I» 525. 50 L. T. 587. 32 
W. It. 704, distinguished. Ilarit v. Edmon
ton Laundry it Colonial .1 tturcc. Co. (1909),
2 Alta. L. R. 130.

Order before Judgment—/?w/e 759.1 — 
The right under Rule 759 to attach debts 
before judgment is confined to cases where 
the amount of the plaintiff's claim can be 
definitely ascertained at the time the action 
is brought—to cases where there are actual 
debts due and owing to the plaintiff; and 
the Rule does not apply to cases of un
liquidated damages, whether arising in tort 
or contract.—This action, which was for 
eoamlaaiona earned and which n >ul 
been earned by the plaintiff under an agree
ment to sell goods for the defendants for 
5 years, and for n share of the defendants’ 
profits, the plaintiff alleging that the defend
ants had refused to carry out the agree
ment and expressed the intention of no 
longer carrying it out and discharged the 
plaintiff, was considered to be an action for 
damages for breach of the agreement and not 
within the Rule; and an attaching order was 
set aside.—McIntyre v. Gibson, 17 Man. L.
R. 423. 8 W. L. R. 202. followed. Hart v. 
Duhrule (1910), 15 W. L. R. «02, Man 
L R.

Procedure — Seizure by garnishment — 
Garnishee in possession of movables belong
ing to the judgment debtor—Condemnation to 
deposit or pay a sum of money as their 
value ]—A garnishee who, ui»on a contesta
tion of his declaration, Is proved to have had 
In hie possession, movables, the property of 
the judgment debtor, can only be condemned 
to surrender them to the officer of the Court 
for execution, and, in default to do so within 
a prescribed delay, to pay their value, or 
satisfy the judgment. A condemnation to 
deposit a sum of money, or to pay it to the 
seizing creditor, as the value of the movables, 
without the option of surrendering them, is 
illegal. Fontome v. Lamoureux (1WU), 19 
K B. (Hue.) 421.

Summons Rule Affidavit sworn be
fore action btgun.]—Although, under Rule 
3H4, a garnishee summons cannot issue until 
after an action has been begun, the affidavit 
upon which the summons is based may be 
sworn before the commencement of the ac
tion.—Marry v. Pierce, 4 Terr. L. R. 18»». 
followed—The affidavit need not state the 
grounds of the deponent’s belief ; it is suffi
cient if it follows the Rule—the deponent 
swearing that, to the beet of his informa
tion and belief, the proposed garnishee is in
debted to the defendant.—Salander v. Jen
sen, « W. L. R. 401, not followed. Stewart 
d Matthews Co. v. Ross (1910), 15 W. L. 
R. 425. Sank. L. R.

Summons before Judgment 1 — Before 
judgment, the affidavit of one of the plain
tiff's solicitors was filed, in which he swore 
that he had a full and personal knowledge 
of the matters deposed to, and that the two
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and truly indebted to the plaintiff in a named 
sum, l>eing the amount due to the plaintiff 
for prin pal moi ey and Interest on a chat
tel mortgage, and that he fthe deponent) 
was informed and verily believed that each 
of the proposed garnishees ( named persons ) 
was justly and truly indebted to the defend
ant M., and that each was within the juris
diction of the Court. By the statement of 
claim the plaintiff alleged that each of the 
defendants covenanted to pay to the plain
tiff, under a certain chattel mortgage, the 
amount mentioned in the affidavit :—Held, 
that the affidavit was sufficient in point of 
form to sustain garnishee summonses issued 
thereon ; there was nothing in the Rules 
which required a pnecipe to be filed ; the 
requirements of Rule 384 were sufficiently 
complied with ; Rule 295, which requires the 
grounds of belief to be stated in affidavits 
used on interlocutory motions, could have no 
application, because the affidavit was not for 
use .a such a motion, and because Rule 384 
Itsel . r>quires i* ;■> be " to the i"si <>f 
the deponent's belief,” without more; aud 
the words used expressed all that is ex
pressed in those words.—Held, also, assum
ing that, the liability of the defendants upon 
the eovennn* in the chattel mortgage was a 

■ hi re v. h do : aeon why a 
debt due to one of two joint debtors might 
not he attached. — MacJtonnld v. Taequah 
Gold Mining Co., 13 Q. B. D. 535. and 
Minger v. I nderson, 1 Alta. L. R. 400, 8 
W. L. R 128. distinguished.—Miller v. Mynn, 
1 E. & 10. 1075, followed. AJohrrn v. 1 uten 
rf .1/arAAam (1910), 15 W. L. R. 417.
Alta. I. R.

Bee Attachment of Debts — Contract — 
Co v RTS — Municipal Corporations — 
Negligence.

GAB COMPANY

See Company.

GAS INSPECTION ACT.

See Contract.

GEESE

See Animals.

GENERAL AVERAGE.

See Ship.

GIFT.
Assignment of right to Crown lands

— Soto rial Art — Parent and child — Sub
sequent patent to donor — Rights of Donee
— Want of Registration of Act — Sale of 
Timber — Right to paymntt — Apparent 
Owner. |—By a notarial act the parents of a 
family of twelve living children assigned and
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abandoned to one of their son* nil the right*, 
privileges, and advantage* resulting and be
longing to them by virtue of an Art of t*be 
legislature assented to 2nd April. 1890, in
tituled an Act giving the privilege to the 
father and mother of a family of twelve 
living children, of a grant of 100 acres of 
public land. The notarial act recited that 
the assignment or abandonment was made 
gratuitously and out of pâltntll love, and 
purported to give the son the right to enjoy 
and dispose of such rights and privileges, as 
owner thereof and In perpetuity, upon the
charge*, clauses, and conditions imposed by 
the statute :—livid, C'asault, C.J., dissenting, 
that this act of donation granted to the 
donee the lot which the donors had claimed 
from the government, and to which after
wards the latter had given the donors a title 
of concession ; and that it was not necessary 
to render the donee proprietor of such lot 
that the donor should make a new assign
ment Si That the acceptance of the gift 
appeared by the same act, and that the 
signature of the notary affixed to the act 
after that of the donee made the act of 
donation perfect, and it was not necessary 
that the donee should notify the donors of 
the perfecting of the set That the de
fendants, from whom the donee claimed the 
value of wood cut upon this lot. they being 
neither heirs, legatees, nor creditors of the 
donors, and not pretending to have any 
right in or to the lot, were not in a position 
to set up the want of registmtion of the 
act of donation. 4. That the defendants, If 
they paid the amount claimed to the donee, 
he having the apparent title, would be dis
charged as regards the heirs of the donors, 
if they should become entitled by virtue of 
the want of registration. 5. That the sta
tute 53 V. c. 2d authorises such a gift infer 
vivos. Otlina.a v. Si. Maurice Lumber Co., 
21 Que. 8 C. 270.

Charge for maintenance Hypothec—
Money value — Personal obligation—J/oin- 
tenance undertaken by third person.] — 
Where • gift Is rahjsct t>> a charge of lodg
ing, food, clothing, and maintenance for a 
third person, the charge, having a money 
value, is equivalent to a hypothec, although 
its value is not specified in the instrument 
creating the charge.—2. A charge imposed 
on the donee and his legal representatives 
for lodging, food, clothing, and maintenance 
for one of bis brothers, cannot be discharged 
by a third party, the beneficiary having an 
interest to see that it shall be fulfilled by 
the donee himself. Pelletier v. Qirari, 34 
Que 8. C. 318.

Cheque—Not aubject of donatio mortia 
eauaa — Death of drawer — /(violation of 
banker'a authority to pay.] — Divisional 
Court Acid, that a cheque is not a chose in 
action and is not the subject of donatio 
mortia eauaa: That the death of drawer of 
a cheque revokes the banker's authority to 
pay it.—Hewitt v. Kay, L. It. fi, Eq. 198.— 
in re Peak'a L at ate, L. K. 13, Eq. 489, and 
In re licaumont, [19021 1 Ch. 8*0, followed. 
He Bernard (1911), 18 O. W. It. 525. 2 O. 
W. N. 718.

Condition — Rentraint on alienation — 
Construction — Contractual aale — Judicial 
tale.]—A condition imposed in a deed of gift

that the property given shall not be sold, 
■deed or aeisable for any consideration gen 
erally whatever, during the lifetime of th- 
donees, applies to a judicial sale, and is not 
an obstacle to a contractual sale of such 
property. Hamel v. .s'mifA, 31 Que. 8. (\ 
298.

Conditional—Judgment cancelling gift— 
Remedy of the hypothecary creditor—C. C. 
X0Ô8.1—The provision of Art. 1270 U. C. does 
not apply to a gift made p. OOUSOrtl 
mon us to property by an ascendant of tic- 
wife, when the conditions there imposed ma ki
ll equivalent to u sale. Hence, real estait- 
given becomes community property, which 
the husband as head of the community may 
effectively hypothecate ; and in the event of 
the gift being cancelled by a judgment, tin- 
creditor (mortgagee) may take an action in 
recognition of hypothec against the donor 
who has resumed possession of and holds tin- 
hypothecated property. The judgment enn-
cefllng the gift had .........1e r effect than to
restore the property to him in the ytate in 
which it was when the judgment was pro
nounced, and in any event, the judgment is 
not res judicata as against the creditor, who 
was not a party to the suit. Lebrun v. 
vigny (1910), 39 Que. 8. C. 139.

Conditional gift inter vivos. | I I
donor infer vivoa who, in return for the 
property given, has obliged the donee, bj 
a clause in the deed, to furnish the donor 
with lodging, food, clothing and other neees- 
mries of Hie, has a ruin of action, In thi
event of life in common with the donee be
coming impossible, to h-- authorised to live 
separate from the donee and to have « 
verted into a money alimony the value of 
obligations provided for by the deed of gift. 
/,aplanie v. l'ontaine, 37 Que. 8. C. 128.

Conditions Acceptance —Third partiea. | 
—Whoever makes a gratuitous conveyance 
of property has a right to impose such con
ditions as he sees fit, provided that they be 
not contrary to law, and he has the right to 
impose such conditions not only upon the 
property gratuitously conveyed to him, but 
also upon any property in the hands of the 
IH-rson to whom the conveyance is made, 
and the acceptance of the gift by the donee 
gives full effect to the condition thus stipu
lated, in so far as it does not prejudice tie- 
rights then acquired by third parties. Dca- 
jardina v. Michaud, 8 Que. Q. H. 494.

Contempletion of marriage — Breach 
by donee — Recovery of gift. 1—A man and 
woman were engaged to be married. The 
man had a claim against the woman for 
moneys advanced to her or expenued on her 
behalf, in respect of certain business tran*a> 
tions not connected with their contemplated 
marriage. The man gave the woman a re
ceipt for the amount of his claim, hut no 
money passed :—Held, upon the evidence that 
the man made tin- woman a present of the 
claim in view of the contemplated marriage, 
and it having been broken off by her act, 
that he was entitled to recover the amount 
of his claim. }Villia,maon V. Johnaon, 92 Vt. 
at p. 383. specially referred to. Ryan \. 
Whelan, 21 C. L. T. 4M.

Death bed donation — Recognition of 
services — Evidence — Onus of proof —
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Fiduciary or confidential relationship—Haim 
for payment for services to deceased person.
Dixon v (larbutt, 11 O. W. K. 202, <V23.

Deed — Mortgage—Fiduciary relationship 
—Undue influence — Pressure — Misrepre
sentation — Improvident contract—Volun
tary gift — Insanity of donor—Promissory 
notes. McOaffigan v. Ferguson, 5 E. L. It. 
106.

Deposit In bank—Parent and child— 
Improvidence. Anthony v. Cummings, 2 O.
W. B. W7.

Donatio mortis causa Hank deposit in 
names of donor and donee — Survivorship 
—Evidence. St. Jcaji v. Dania, 1 O. W. It. 
790.

Donatio mortis causa — Hanker's pass
book—Delivery of. | Held, that a banker’s 
pass book given upon receipt of a deposit, 
which was numbered, and in which it was 
stipulated that the deposit would not be re
paid without production of the pass book, is 
a good subject of donatio mortis causa. The 
book was contemporaneous with the debt, was 
delivered to the creditor, was essential to the 
proof of the contract, and the production of 
it essential before the money could be de
manded. The delivery of such a pass book, 
in anticipation of death, operates as a trans
fer of the debt due by the bank in respect of 
the money or deposit, to take effect upon 
death. liroicn v. Toronto General Trusta 
Corporation, 21 C. I* T. 28, 32 O. It. 319.

Donatio mortis causa — Deposit in 
savings bank—Hank book handed to donee— 
Executor* and administrators—Bank entitled 
to have administrator joined in action by 
donee—Posts. Adamt v. f mon Hank of 
Halifax, 1 E. L. It. 317, 501.

Donatio mortis causa — Deposit re
ceipts — Cheques and orders — Delivery for 
benefiidaries — Corroboration — Construc
tion of statute. 1—McD„ being ill and not 
expecting to recover, requested his wife, his 
brother being present at the time, to get from 
his trunk a bank dej>osit receipt for $t5.iMX), 
which lie then handed to ils brother, telling 
him that he wanted the money equally divided 
among his wife, brother, and a sister. The 
brother then, on his own suggestion or that 
of Mel)., drew out three cheques or orders 
for $2,000 each, payable out of the deposit 
receipt, to the respective beneficiaries, which 
Mel), signed and returned to his brother, who 
handed to McD ’s wife the one payable to 
her and the receipt, and she placed them in 
the trunk from which she had taken the re
ceipt. McD. died eight days afterwards :— 
Held, aflirming the judgment in 35 N. S. R. 
LU', Hedgewick and Armour, JJ., dissenting, 
that this was a valid donatio mortis causa 
of the deposit receipt and the sum it repre
sented, notwithstanding that there was a 
small amount for Interest not specified m 
the gift. By It. 8. N. 8. 1000 c. lttf. a. 36. 
an interested party in an action against the 
estate of a deceased person cannot succeed 
on the evidence of himself or his wife, or 
both, unless It is corroborated by other ma
terial evidence.— Held, that such evidence 
may be corroborated by circumstances or fair 
inferences from facts proved. The evidence

of an additional witness is not essential. 
McDonald v. McDonald, 23 C. L. T. 135, 
33 8. C. It. 145.

Donatio mortis causa — Evidence — 
Delivery for saje-keeping.|—A person <*n his 
death-bed handed to his wife, out of a 
satchel which he kept iu a closet of his bed
room. $2.0<IO in bonds and $1,550 in cash, 
telling her to “ take them and put them 
away , wrap them up and lock them up in 
your trunk." At the same time he handed
11 her • pocket book con aining $150. saying 
that it was for present expenses. A few min
utes later he handed to his business partner 
remaining contents of satchel, consisting of 
$1,000 belonging to the firm. Subsequently 
he made a will bequeathing to his wife 
$3,000. a horse, two carriages, and all his 
'■ ius< h< i ; effict to hia partner hi- Interest 
in partnership property; to two grand
nephews $500 each; and to nieces and 
nephews the residue of his estate. Ilis pri
va estate was worth about $8,000. When 
giving directions for the drafting of his will, 
on the amount of the legacies to his wife 
and grand-nephews being counted up, he said. 
“There is more than that” :—Held, that 
there was not a donatio mortis causa to the 
wife, the deceased intending no more than a 
delivery for safe-keeping. Eastern Trust Co.
V. Jackson, 20 C- L. T. 380, 3 N. B. Eq. 180.

Donatio mortis causa — Evidence — 
Corroboration. O’Connor v. O'Connor, 2 O-
W. It. 737. 794. 5 O. W. It. 10. 701, 751.

Donatio mortis causa — Evidence — 
Money and notes — Delivery of keys of 
box.] — The defendant’s father, a man of 
ninety-eight years of age, who had been liv
ing in her house, was taken suddenly ill, 
retired to his room and lay down on his bed, 
and while she was endeavouring to make hiru 
comfortable, he handed lier a small wallet 
containing hree keys, and said, “All the 
money and notes I have got are vours.” One 
of the keys was that of a trunk in his room 
and another of a cash box (in which the 
money and notes were > in the trunk. There 
was evidence that he had a foreboding that 
it would he his last illness, and that he in
tended to give his property to the defendant. 
She retained the keys until his death. Iu
an action by the a Iministraton of his estate 
for the money and notes :—Held, that there 
was a good donatio mortis causa. In re 
Mustapha, Mustapha v. Wedlake, 8 Times 
L. It. 100. followed. Charlton v. Hrooke, 
23 V. L T. 280. 0 O. L. It. 87, 2 O. W. R. 
084.

Donatio mortis causa — Future succes
sion — Illegal consideration—Ratification by 
uill—Putcer of executor—Seisin.] — Judg
ment in 8 Que. Q. B. 511, affirmed. Con
sumers' Cordage Co. v. Converse, 30 S. C. R. 
•’•I"

Donatio mortis causa — Mortgage.] — 
The holder of two mortgages, while very ill 
and about to start on a journey for the bene
fit of his health, handed the mortgages and 
some title deeds to the defendant, telling her 
that they were for her and that he would 
execute an assignment of them to her if one 
were prepared and sent to him. The mort
gagee died two months later, no assignment
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having been executed by him, and one of the 
mortgagee having been partly discharged by 
him :—Held, that there had not been a don
atio mortis eausa of the mortgagee, but 
merely an incomplete and effective gift inter 
i'it'01, and that the mortgagee formed part of 
the mortgagee'* eetnte. Wood V. Rradley,
21 C. L T. 107, 1 O. L R. 118.

Donatio mortle causa — Raving» bank 
deposit book — Trust — Remedy in equity. 1 
—A deceneed person in her last illness, and 
shortly lie fore her death, handed to the de
fendant a government savings bank pa*e- 
boofc, in which wee credited to the mom of 
tàe defeadtat and the deceaaed a sum of 
money deposited in their names, and at the 
same time told the defendant to pay to the 
plaintiff $40o out of the hank, pay some 
debts owing by the deceased, and her funeral 
expenses ; to which the defendant assented. 
The money on deposit belonged to the de- 
ccaacd* bat could i- withdrawn by the de
fendant on delivery up of the pass-book, 
whether before or after the deceased's death : 
—Held, (1) that the pass-book was a good 
subject of a donatio mortis cauta ; (2) that 
there was a valid donatio mortis cauta con
stituted by trust, and enforceable in equity, 
in favour of the plaintiff. Thome v. Perry, 
21 C. L. T I*. 2 N. B. Eq K. 140. Affirmed. 
35 N. B. R. 308.

Donatio mortis eanaa — Saving» bank
deposit — Delivery of pass book—Evidence 
—Corroboration.]—The money at the credit 
of a savings bank depositor may pass as a 
donatio mortis causa by the delivery of the 
savings bank book by the depositor to the 
donee with apt words of gift, the deposit be
ing subject to the condition that no part of 
it can be withdrawn without the production 
of the book. Any evidence which is sufficient 
to prove any fact against the estate of « 
deceased person is sufficient to prove a 
donatio mortis causa; that is, any evidence 
which is believed and is corroborated as re
quired by the statute may be acted upon. 
Re Reid, 23 C. L. T. 334, 6 O . L R- 421, 
2 O W. R. 918

Donatio mortle eanaa — Solicitor and 
client — Absence of independent adviaa — 
Invalidity of gift — Corroboration. ]—Held, 
per Moss, CJO-, and Garrow, J.A., that 
where, at the time of the making of an al
leged donatio morn» causa, the relationship 
of solicitor and client existed between the 
parties, who were the only persons present at 
the time, no previous Intimation of the inten
tion to make the gift having been given to 
any one, nor any disinterested person called 
in, nor any advice or explanation of the 
nature of the proposed gift given to the de
ceased, such gift could not be supported ; 
Maclennan, J.A., dissenting. Per Oiler, J.A. 
—Apart from the question of confidential 
relationship, the plaintiff's testimony as a 
litigant making a claim upon the estate of a 
deceased person to reaped of a matter oc
curring before the death, had not been cor
roborated by some other material evidence, 
as required by s. 10 of the Evidence Act. 
Davit v. Walker, 23 Ç. L. T 83, 5 O. L. R. 
173, 1 O W. R. 1. 745.

Fund deposited with trust company
in names of donees — Executed trust.]—

Mrs. p. deposited with the plaintiffs $3.(**i 
in the names of three of her relatives, ill- 
defendants, $1,000 for each, and obtain. I 
from the plaintiffs three documents acknow
ledging the receipt from each of the defend 
ants of $1,000 "in trust for investment, 
and guaranteeing the payment of inter 
Mrs. p. informed the three defendants of 
what she had done, saying that the money 
deposited was theirs and they could draw r 
She, however, retained the receipts in her 
own possession, where they remained un: ; 
her death, and did not inform the defen ! 
ants of their existence. The cheques for 
the interest which accrued during Mrs. p 
lifetime were made payable to the three ,t 
fendante, bat were Indorsed by them 
favour of Mrs. P., and were cashed by her 
for her own benefit .—Held, that there was « 
complete and executed trust created by Mr* 
P, enforceable by the defendants, the cestui• 
que trust. Toronto (leneral Trusts Corpora
tion v. Keyes, 10 O. W. R. 80, 15 O. L. It

Gift Inter vlvoa — Ttmti '/- "t 0f lend 
Revocation — Non-fulfilment of conditions— 
Failure to stipulate for right of revocation ] 
—A gift infer vivos of immovable property, 
made In trust In the manner provided in 
chapter 4 A. of title II. of Book III. art* 
OHIO to 981 n, C. C., intituled "Of Tru-c* 
i- subject to thr general rules which govei 
gift* infer vivat, and, among them, to 1 
of art. 816, C. C., reapeding the revocation 
of gifts. Hence the right of revocation for 
non-fulfilment of the contractual obligation* 
of the donee exists only when It has been 
stipulated In the deed of gift in trust 
Alathison v. Shepherd, 35 Que. 8. C. 29.

Intention — Incomplete gift — Loan of 
chattels — Detention — Replevin. Jewish 
Colonization Assn. v. Parut;: (N.W.T.), - 
W L R 07.

Inter vires — Promissory notes — £n- 
dence.]—The defendant, by representations 
that he hail been presented by one M., de
ceased, with several promissory notes, as a 
gift, a few days before the death of M., in
duced the plaintiff to give him a new note 
for the balance due by the plaintiff to M . 
on the old notes alleged to have been given 
to the defendant. The notes in question were 
mu Indorsed by the deceased, and there n n 
no evidence of the alleged gift apart from the 
defendant’s statement. In an action by the 
plaintiff, asking that the note given by bin 
to the defendant be delivered up to him:— 
Held, 1. That the evidence of the defendant 
was inadmissible to prove the fact of the do
nation alleged, the debt represented by the 
notes being a civil and not a commercial 
debt. 2. Even if the defendant’s evidence 
were admissible, the words •*hlch he depu-vd 
as those which had been used by tin de
ceased, viz, “ 060 bâtie ta, je ta Isa donm 
cas ou je mourrais," were not sufficient to 
establish a valid donation inter vivos. Elkin- 
berg v. Mousseau, 19 Que. 8. C. 289.

Marriage portion — Renunciation of 
right to bemfit from parent's estate — 
Heirship.]—Under the old law, as under the 
Civil Code, it was possible, in a contract of 
marriage for the future wife, receiving a 
dowry from her father and mother, to re-
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nounce her right to any benefit from their 
entâtes. 2. This right of légitime continued 
to exist in the province of Quebec until the 
date of the Oil Code, but it cannot, since 
ibe introduction of the unlimited power of 
disposing of property by will, be exercised to 
the prejudice "f testamentary dispositions. 
3. In order to have a right to légitime, the 
person claiming it must be an heir; to re
nounce légitime is to renounce right of suc
cession. 4. The plaintiff, by a marriage con
tract made in January, 1 SI.'!, having accepted 
certain gifts from her father and mother in 
lieu of her share in their futui ion.
thereby renounced in adt an< e her right of 
succession to her father and mother, and it 
was held that she could not now claim any
thing from their estates, since she was not 
an heir- Duval v. Fortin, 23 Que. S. C. 
3t*2.

Moneys deposited in bank — Terms of 
deposit receipt — Tcstamt ntary disposition 
—Costs. 1—Action by John It. Hill against 
the personal representative of his deceased 
father, William Hill, for a declaration that 
a certain deposit receipt and the moneys re
presented by it were the property of plain
tiff and not part of tic estate of his de
ceased father. William Hill, deceased, owned 
|400 on deposit in the Hank of Ottawa to 
his credit, lie procured from the bank a 
deposit receipt for this amount “ payable to 
William Hill and John It. Hill, hi' '<>n. or 
either, or the survivor." The understanding 
between William Hill and his son was that 
it should remain subject to the father’s con
trol and disposition while living, and 1 ha* 
whatever should be left at his death should 
then belong to the son. The father’s request 
to the bank manager, upon which the deposit 
receipt issued, was “to fix the money so that 
bis son John would get it when he was done 
with it." He told John himself that he 
wanti-d him to get the money when he ( th** 
father) was gone, lie retained the deposit 
receipt intact in his own possession, and it 
was found amongst his papers at the time of 
his death. These facts are deposed to by the 
son John, the plaintiff : Held, upon plain
tiff’s own evidence, that the purpose of Wil
liam Hill, deceased, was to make a gift to 
his sou, plaintiff, in its nature testamentary. 
As such it could only he made effectually by 
an instrument duly executed as a will. The 
father retaining exclusive control and dis
poning power over the $4UO during his life
time, the rights of the son were intended to 
» rise only upon and after his father’s death. 
This was in substance and in fact, a testa
mentary disposition of the money, and, ns 
such, ineffectual. Action dismissed. Costs 
out of funds in question. Hill V. Ilill. Ô O. 
W. It. 2, 2fiV. 1* T. 41. K U. L. It. 710.

Mortgage - Deed — Confidential rela
tionship — I ndue influence — Pressure — 
Misrepresentation — Improvident contract 
— Voluntary gift — Insanity of grantor.]— 
W. I). died in 1800, leaving real estate con
sisting of his homestead and lot A , all of 
which he left absolutely to his wife 11. I)., 
and appointed her and the defendant W. F. 
executors. In 1808 J. I»., a son of W. L>. 
and II. 1)., being indebted to the defendants 
W. F. and 1*. A., became insolvent nud as- 

c.c.L.—61

signed to I*. A. Nearly all the creditors, 
including W. F. and P. A., agreed to com- 
promise at ten cents on the dollar, hut J. I). 
made a secret agreement with W. F. and 
I*. A. that they should be paid in full. I$y 
arrangement between J. O. nud W. F. and 
I*. A . W. I"., for J D., purcha 1 t 
from I* A., ns assignee, for $1.000, and for 
the securing W. F. the balance advanced and 
balance <if his old debt against J. I».. H- D. 
in 1809, being then about seventy-six years 
of age, without any independent advice, ex
ecuted to W. F. a mortgage of lot A. for 
$822.00. W. F. gave J. I». a power of at
torney to deal with these assets, who, in the 
name of W. F., sold and converted them 
into money to an amount greater than the 
mortgage. In December, 1899, J. I>. arranged 
that is mother should sell to 1‘ A lot A. 
for StMlO, $200 of it to go on P. A.’a old 
account against J. T)., and $400 by notes 

In favour of W F . an i which 
the latter took on his account against J. 
D. Both the mortgage and deed were writ
ten by .• I and 11 I v had no independent 
advice and had become of feeble intellect. 
In March. !!**>, H. I». made u will leav
ing all her property to her son J. D. and 
his family W. F. drew this will, was named 
in it ns an executor, and had full knowledge 
of its contents. In December. 1002. J. D.. 
being indi bted to W. F to the am rant of 
<1 230.97. II !>., at th rt q u at « f w. V.
and J. I).. gave a mortgage of the home
stead to W. F. for $1,200.97 to secure that 
amount, which was shewn by the evidence to 
be the total sum due from J. D. h> W. F. at 
thet time. 11 I ». lived prni all the
time with -I. !>.. and he had great influence 
over her. which fact was well known to both 
W. F. and P. A. :—Held, that the first mort
gage to W. F., made in March, 1899, was 
discharged and must be set aside, as obtained 
through undue influence and pressure on the 
part of J. I»., and solely for his benefit, and 
on the ground of the mental weakness of 
the grantor, and that she had no independ
ent advice; that P. A., ns he knew the re
lation which J. 1*. occupied with regard to 
the grantor, and all the circumstances in con
nection with the transaction, stood in no 
better position than .1 !>. would stand, and 
was bound by and r maible for any acts 
committed by .1. I)., or omitted to be done 
by him -II(Id. that the second mortgage to 
W F., made in December. 1902. must be set 
aside. «'• obtained through undue influence 
and pressure on the part of J. I*, and W. F . 
a ml solely for i heir own benefit ; that W. 
F had the same knowledge of all the facts 
as p. A . ami was lioiiiid in the same way 
by the nets and omission-- of J. D. ; ihnt the 
grantor had no independent advice, and was 
so deranged mentally ns to be incapable of 
transacting business. MoGaffigan v. Fergu
s'• IN B Bq 12, 5 E L R 106

Mortis causa —- Hrlirery of key to third 
prnon.l—To effect n donatio mortis causa, 
delivery to n third person for the use of the
donee le sufficient, provided that such third 
person is not a mere trustee, agent, or ser
vant of the donor. The assent of the donee, 
or even his knowledge of the delivery, is not 
requisite. Delivery of the key of the desk 
containing the property constitutes an actual 
delivery, and transfers the possession of and
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dominion over the name. Judgment in 32 N. 
S It. 186 reversed. I Voiler v. Foster, 20 
C L. T 106, 30 H. C. It 286.

Mortis causa — /?e(«/fcflflOM by trill — 
Mariyaj.» Ihscharye hy txccutor Rights of
lifsin i .1 a c.iii. father <>f the re
epondent, had sold laud t«» A. W. M. and 
C. H M. for the prive (secured by lien tie 
bailleur dr fond») of $150,000. of which $50,- 
000 was payable to the respondent after the 
death of the vendor, who subsequently made 
a will by which lie ratified auch gift and de
legation of payment. Messrs. M. were the 
executors of this will. The npiiellants hav
ing become owner* of the land by virtue of 
a title which obliged them to pay the amount 
du- to the rcK|H>ndent, the Mesure. M., in 
their capacity of executor*, gave a discharge 
of this sum and of the mortgage which se
cured it. In an action by the respondent rn 
declaration d'hypotheque, seeking to set aside 
the discharge given by the executors:—Held, 
that, even supposing that the delegation of 
payment stipulated in favour of the respond
ent u|H>u the sale of the Messrs. M. was void 
a* containing a donatio mortis mu mi by a 
deed inttr rivos. that gift was validated by 
the subsequent will of J. A. C., and the debt 
in question passed to the respondent with its 
accessori- • and especially with the mortgage 
and the lien dr bailleur de fouit.—2. Execu
tors having seisin only for the purpose of 
executing the will, that is to say, for pay
ment lebts and particular legacies, the 
Messr> I hud not the power, in this case, 
to give a discharge to the appellants, there 
being nothing to shew that then- was need 
of this sum for payment of the debts of the 
succession : on the contrary, one of the execu
tors. thi assigns* tbs --il-cr, had m.i-i the 
land to the grantor of the appellants subject 
to the burden of paying the amount of the 
legacy to the respondent. Consumtrs' Cord- 
aye Co. v. Couverte, b Que. Q. B. 511.

Movable property given by a father to
his two sons are none the less made by par
ticular title although they may constitute 
the whole of the donor's estate. Toillefer v. 
Unyeitn < 1810), .I'.» QtM S C 27»

Obligation to lodge and board a life- 
annuitant (rentier) — Obligations not 
fulfilled Third forty par hosing pmptrty 
—Conversion of thr value of the lifr-rrnt 
int» <1 of money Insmiption in foie. )
—Upon nn action taken at the suit of a 
life-annuitant, with a view of having con
verted into a payment in money his right to 
receive board and lodging from the defendant, 
who assumed nn obligation to that effect, the 
plaintiff alleging that the defendant is not 
carrying out his contract with the plaintiff 
in a proper manner the defendant cannot, 
by his pica to the action, allege that the 
defendant ha- boarded and lodged the plain
tiff in the same manner as himself and the 
other members of his family, and in the 
same manner as he was boarded and lodged 
by hi-* late mother and the predecessors in 
title of the defendant who were obliged in 
the same way. — Upon the inscription in 
law such allegations of the plea #111 he dis
missed. for the reason that, even If th.-y 
were true, they are not means of defence t-» 
ths plaintiff's action.—The defendant in iv

board and lodge himself and his family i* 
lie deems host, witlurnt there being any 
obligation on plaintiff"s part to accept such 
a state of aCsiis. and, r--r the sane reae 
the way in which the predecessor* in title 
of the defendant of the obligation may Inv 
treated the plaintiff cannot change or vary 
plaintiff's rights either for the present ■ r 
for the future.—The life-annuitant who lias 
the right to ex»M*ct board and lodging from 
the debtor of the life-rent, is not obliged to 
remain content with the food which th«* 
debtor of the life-rent considers sufficient for 
himself and for his family, but be lias tin- 
right to be given food suitable to Ills condi
tion in life and within reasonable limits and 
such as would he expected by an ordinary 
hoarder in the country.—When, for motiv-< 
deemed sufficient by the Court, life in com
mon has become impossible, the obligation 
of the debtor of tin- life-rent to suitably 
lodge and board the creditor of the life-rent 
may be put at a certain value by the Con:• 
and converted into a sum of money in «pit-- 
of an offer on the part of the debtor of tin* 
life-rent to continue his obligation by boar-l
ing and lodging the plaintiff. Hmoult \ 
Goulet (ItiOtt*. If, R. de J. 282.

Obligation* — Taymrnt of debts - / - - i 
talion of aetiont—Acknowledgment by donor 
—Inti eruption of prescription Sole of good* 
to donor for common ore—Remedy agai 
donee Contract—Sole.]—Article 71*7. C ■ 
in declaring a universal donee personally 
liable for the totality of the deb's of tin 
donor, does not make the donor and don- 
joint and several debtor in respect of such 
debts. Therefore, an acknowledgment by 
promissory note subscribed by the donor, sub
sequently to the gift, of h debt due by him 
at the time of the gift, doe* not interrupt 
prescription as regards the donee.—The fact 
that the donor and donee live together does 
not give rise to any obligation on the part 
of the latter to pay the debts of the forin-r 
One who sells goods to the donor, even for 
the common use of the two, has therefore uo 
recourse for the price against the donee 
When the property which is the subject of 
the gift represent* the value of the charges 
imposed on the terms of the gift, it becvui--s 
a contract equivalent to a sale, and does n-t 
give rise to the obligation of Art. 71*7, C. U 
Uarbe v. Kllard, 15 (Jue. K. II. 52(1.

Parent and child — Bounty or bargain 
— Undue influence — Mental competence 
Thorndyke V. Thomdyke, 1 O. W. 11. 11.

Parent and child — Business relation
ship — Undue influence — Onus. Fisher v. 
Fisher, 1 O. W. It. 442.

Parent and child — Confidential rela
tionship - Improvidence l^tck of inde
pendent advice — Reference Account — 
Inquiries — Statute of Limitations Cost*. 
U rndovtr V. .\ icholson, 2 O. W. It. 1108.

Parent and child - Fiduciary relation
ship Influence — 1‘resumption Onus- 
Absence of independent ad vice. 1 For lif"’**n 
years before his father’s death the <l. f. ndant 
managed his father’s shop and his hu-m-w 
generally, and did all his banking buMuti*
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under h power of attorney. For eleven years 
before the death the defendant and his wife 
and children «II live, with the father in n 
dwelling above the shop. The fullest author
ity was given to the son and the fullest trust 
reposed in him. After the death of the 
father at the age of 7H, in September, 1808, 
the son claimed a mini of $20,000, repre
sented by a bank deposit receipt dated 3rd 
June, 1898, payable to himself, which he 
alleged was a gift from his father to himself 
or hia children, lie obtained the deposit re
ceipt by drawing a cheque for the amount in 
his own favour upon his father's account and 
signing it with hia father's name, by virtue 
of the power of attorney. The father died 
intestate, leaving the defendant and two other 
children. The sum of $20,000 represented 
more than one-fourth of the value of the 
estate. The trial Judge found that the $20,- 
000 was a gift to the defendant's children, 
ami ordered it into Court for their benefit: 
Held, reversing t lint judgment, that, on 
grounds of public policy, the presumption 
was that the gift, even though freely made, 
was the effect of the influence indu veil by the 
confidential relationship which existed, and 
the onus waa on the defendant to shew that 
his father hail independent advice, or adopte.I 
the transaction after the influence was re
moved, or some equivalent circumstances; 
and nothing of the kind was shewn in the 
case. Uorlcy V. Louyhoran, [1803] 1 Ch. 
736; Rhodes Hair, I,. R. I Ch, 232, ami 
Litre v. Terry, [1893] 2 Q It. (170, followed 
Evidence was given to the effect that the de
posit receipt waa taken in the defendant's 
name in lieu of a promissory note made by 
the father in 1803. which itself was a re
newal of an earlier note made in favour of 
the son ns a settlement for his children, and 
that both notes had been destroyed:—Held, 
that the notes, if they existed at all for the 
purpose alleged, were incomplete gifts, not 
binding upon the deceased or his estate. The 
father at the time the transaction was car
ried out in June, 1808, was not legally bound 
to pay his note; he was ill anil old; and the 
only adviser to whom he had recourse was 
the defendant. Therefore that time, and not 
the time when the notes were said to have 
been given, was the time at which the gift 
must be taken to have been made, if at all. 
and at which the effect of the lack of inde
pendent advice was to be considered. Trunin 
and Guarantee Co. V. Hart, 20 C. L. T. 63, 
31 O. It. 414.

Parent and child — Fiduciary relation
ship— Undue influence -Principal and agent 
—Absence of independent advice.]- In the 
case of a gift attacked on the ground of un
due influence, something more must be shewn 
than the mere fact that the donee was the 
agent of the donor, and in the absence of 
proof of more the donee is not called upon 
to shew independent advice. The fact in this 
case of the donee being the sou of the donor 
waa held not to alter the principle applicable, 
the son being, as was found on the evidence, 
the agent and business manager of the fa
ther; ami the gift in question, which was 
made to the son as trustee for his children 
in consideration of services rendered by the 
snn, was upheld. Judgment in 31 O. It. 114, 
2ll C. L. T 63, reversed. Trust* and (luar- 
antre Co. v. Hart, 21 C. L. T. 493, 2 O. L. 
It 231.

Parent and child — Insurance policy— 
Indorsement-—I'ndue influence — Failure of 
proof—Costs. Ilolderness v. Patterson, 3 O 
W It. 383.

Parol gif* of chattel — Evidence to 
> xtablish -Delivery.]— Actual delivery of the 
thing is n necessary ingredient of a valid 
parol gift, or. in other words, a gift is a 
transaction consisting of two contemporane
ous acts, the giving and the acceptance, and 
these nets cannot he completed without an 
actual delivery of the subject of the gift.— In 
the circumstances of this case then* was not 
,i sufficient delivery of the chattel said to 
have been given away by the plaintiff.—Irons 
v. Smallpieee, 2 It. A Aid. 331, Cochrane v. 
If core. 23 Q It I». 37. and R> Rolin, 136 N. 
Y. at p. lsn, followed Hardy v. Atkinson. 
18 Man L. It. 351, 9 W. L. It. 364.

Personal property - Death of donor —
Action by administrator to recover from 
donee—Evidence. McLorg v. Loppe, 7 W. L. 
It. 833.

Possession - Acceptance - Parent and 
child — Subsequent sale ] — The plaintiff's 
father in his lifetime purchased a piano 
which, after delivery at his home, be gave to 
the plaintiff, then living with him. She ac
cepted' the gift, and ii was afterwards treated 
as her property : //■/-/. following Winter
\\ inter, 4 L. T. 639. and Kilpin v. Hatley, 
[1892] 1 Q. It. 583. that the title to the 
piano was complete in tin- plaintiff, ami she 
was entitled to recover it from the defendant 
in spite of an alleged subsequent sale by the 
father to the latter. Tellicr v. Dujardin, 16 
Man. L. It. 423.

Promissory note — Went of considera
tion Promise to pay — Indorser — Action 
against maker ] — Semble, that where the 
payee (deceased) on Indorsing a promissory 
note for the accommodation of the maker 
promisee without consideration to pay it, and 
the holder compels payment by the payee's 
estate, an action for the recovery of the 
amount lies by the estate against the maker 
Johnston v. Hazen, He Woodford Claim. 3 N. 
It. Eq. 341 ; Hazen v. Woodford, 2 E. L. R.

Registration of deed.]—A gift of im
movable property in 1849 and varied in 1850 
was subject, quite apart from its registra
tion. to its inscription in the hooks of the 
office of the Court of the district in which 
the property was situate, and it took effect 
only from the date of such inscription. Con
sequently, a sale by the donee of the prop
erty s», given, before such inscription, is null 
and void and the purchaser cannot set up 
his title in opposition to those having heredi
tary rights to the property. Taillefer v. 
La'ngecin (1910), 39 Que. 8. C. 274.

Replevin — Concubinage — Partners —
Pleading.]— -To an action for replevin of 
goods the subject of a gift, the defendant 
may plead that one of the donors was living 
in concubinage with the donee at the time of 
the gift. 2. The defendant will not be al
lowed to plead ns against the donee that the 
gift is void because made by the donor in 
order to escape his creditors.—3. In replevy
ing art ivies given by a partnership, it is no*
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neceeaury to make all the partner* parti»1* 
if a single one of them ia detaining tile arti 
rim in question.—4. The defendant cannot 
plead to a saisie-revendication that other cre
ditor* are claiming the right to the *ame arti
cle*.—fi. Preuve tirant faire droit will he 
ordered where the douor allege* that he ha* 
*old the article* replevied with the assent of 
the douce. Rousseau v. Verdun, 5 Que. IV K. 
211#

Revocation — Condition — Maintenance
of donor.) A gift le oat to onerous gift 
•suivaient to m sale by a reason only that 
the donee I* obliged to lodge, feed, warm, and 
maintain the donor 2 A cit't naj be re
volted on the ground of ingratitude when the 
donee, who i* obliged to lodge, feed, warm, 
anil maintain the donor, use* with regard to 
the donor base and insulting expressions and 
drives him from the house. Rousseau v. 
Majeur, 18 Que. 8 <J. 447.

Revocation — Demand — Period of limi
tation -liar to action—Pleading — Judicial 
notice.) -The period of one year, counting 
from the breach imputed to the donee, dur
ing which a demand for revocation of a gift 
on the ground of ingratitude must be made, 
i* peremptory, and the law forbid* an action
after such time has passed. Consequently, 
according to the term* of Art. 2188, C. ti
the tribunal seised of such a demand must 
apply such prescription of its own motion if 
the defendant does not invoke it. Farand v. 
Paulut, 28 Que H. C. 200.

Revocation — Ingratitude — A rrest of 
donor by doner—Judgment in slander.]—A 
donee, who causes to be imprisoned, under 
a judgment for damages for slander, one of 
the donors, an old man of 83 year* of age 
and in bad health, thus separating him from 
hi* wife, the other donor, also ill, where the 
donors, who hare given all die property 
they possess, have nothing to pay the- dam
age* except an alimentary pension, insaisis
sable and hardly sufficient for their subsist 
en ce, which the donee allows them under the 
terms of the gift, is guilty of ingratitude 
which has the effect of revoking the gift. 
Drpatie v. Charbonneau, 22 Que. 8. C. 80.

Revocation — Partie»—Co-doner—Trans- 
fer of right» — Mortgage -- Exception—Dr-
mnrrer.) It Is not necessary, in an action
for the revocation of a gift on the ground 
of ingratitude, to bring before the tiourt as 
a party one of the donees who has since, ns 
is alleged in the action, transferred all his 
rights to his co-donee, the defendant, in con
sideration of a mortgage upon the pnqierty 
the subject of the gift The neglect to make 
a party of one whose presence before the 
tiourt ia necessary affords ground* at the 
most of a dilatory exception, but does not 
cause, us a matter of law, the absolute re
jection of the demand. Jacob v. Klein, 3 
Que IV It. 510.

Revocation of gift.)—A gift made in 
1841# of Immovable property, with substitu
tion in favour of the donor's children, was 
irrevocable. Hence, a subsequent revocation 
of the gift and a deed of donation of the 
same property to others are absolutely null 
and void Taittefer v. [.angevin (11)10). 31) 
Que 8. C. 274

Savings bank deposit — Instructions 
Testamentary instrument - Survivorship 
Duty of bank Trustee.] — M. deposited 
money in a bank and wrote to the manager 
of the bank as follows. “Please pm 
amount of my deposit. $074.89, In the s.i\i; 
depart im nt of your bunk in such a way i!
1 can draw it during my life, and aft" r 
death it van only lie drawn by Mrs. It I 
The manager made the entry in the form 
n credit to M. and Mrs. IV K., “payai! 
either or survivor lit Id, that the |. .-,v 
rights must be decided, after the death of 
M., by what he instructed the manag. r t„ 
do : what he expressed in the letter was no
thing more or less than a testament, and 
effect could not be given i<> ii. In th< 
senre of the formalities required by the Wills 
Act. .It was not a donatio mortis can so nor 
a gift inter rims. The delivery of the pn-s 
book to Mrs. B. E. did not alter the • 
The hank was not a trustee for M. during 
his life and after his death for the defendant 
Spruce v. Edwards, 25 C. L. T. 118.

Simulated donation Execution agnt 
donor Opposition — Contestation by en I 
tor—Claim arising after gift. 1—Where til- 
donor does not intend to give and does not 
divest himself of the thing given, and thv
donee does not Intend to ........  > thi
as a gift, there is no real donation, and V 
1081), ti. < V, does not apply—-this nrtivl • ap
plying only where there is a real coni i n 
an-i not where the contract is simulat 'd 
The tiling which is nominally give i may I» 
seized, therefore, as being still in the p ■ 
session of the donor. - a person who < 
becomes a creditor subsequent to the ex* 
tion and registration of a simulated deed <>f 
donation of movables by his debtor, may 
nevertheless allege and invoke the fact "f 
simulation, in his contestation of an opposi
tion, based on such pretended deed of don1 
tion, made to a seizure effected by the cr.-m 
tor. I.ighthall v. O'Hrien, <1 Que. S. (V V 1 
approved. Sieewiref* v. Roque, 23 Qu*' > 
ti. 115.

Sum of money — Equivocal possession 
Evidence—Presumption—Claim by unin rial 
legatf after death of donor. |—A universal 
legate, bringing mi action for the recovery 
of a sum exceeding *■"»<► from a person le 
ing that sum and claiming it ns a gift from 
the testator, may establish the preearimiMi' 
of the possession by the aid of the ordinn 
simple presumptions, supplemented by or.ii 
t. Btimonj. uhen it la procurable. of th 
mission of the claimant that his poss.-i n 
has an equivocal character; for example 
where the money at the time it was hand'd 
to him was placed by him in a receptacle be
longing to the testator, but in the pos»- 
-i.*n of the claimant, from whit b h 
not remove it until after the death of th 
testator. Saint-Sauveur V. Ouellcti 
Que. H. O. 330

Undue influence —Confidential relate 
—Evidence—Parent and child—Public / ' 
icy Principal and agent.] — The principle 
that, where confidential relations exi-t be
tween donor and donee, the gift is. on ground-
of public policy, presumed to be the
of those relations, which presumption can 
only Is* rebutted by shewing that the donor 
acted under independent advice, does not
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apply ao strongly to gifts from parent to 
child or from principal to agent. Thus, in 
case of n gift to the donor's son. for the 
benefit of the latter's children, when the 
son had for years acted as malinger of his 
father's business, when he was the only 
child of the donor having issue, and when the 
donor, nine years before his death, had evi
denced his intention of making the gift by 
signing a promissory note in favour of the 
son, by renewing it six years later, and by 
voluntarily paying it before lie died, such pre
sumption does not arise. Judgment of the 
Oort of Appeal. 2 <>. !.. It. 251. 21 C. L. T. 
483, reversing that of a Divisional Court, 
31 O It 114. 20 C !.. T 1IT». affirmed. 
Trusts and Guarantee Co. V. Hart, 23 C. L. 
T 36. 32 H. C. R. RM.

Uudno Influence — Fiduciary relation
ship—Transaction between trustee and bene- 
ticiary. Wright v. Kaye, 2 K. L. It. 47.

Universal gift — Liability for debts of 
donor—Several liability of both donor and 
dmu'C—P remription—Interruption-—Acknow
ledgment by donor—To whom eredit given.]
— The effect of Art. 707. C ('.. in declaring 
an universal donee personally liable for the 
whole of the debts of the donor is to make 
them both jointly liable for such debts. 
Therefore, an acknowledgment by a promis
sory note signed by the donor subsequent to 
the gift Interrupts the prescription of the 
debt as against the donee. The vendor of 
goods and merchandise for the common use 
of a father and son. who live together, has 
the right to recover the price of them from 
the son. who has become the universal donee 
of the father, although the vendor has en
tered them in his books In the name of the 
father, according to the practice which he 
had adopted before the gift. Ellard v. Itarbe. 
29 Que. S <\ 163.

Universal gift inter vivos — liability 
of the doner for the debts of the donor at the 

- -
According to the provisions of Arts. 797 ami 
798, C. C„ the universal donee by gift infer 
vivos is personally responsible for the debts 
due by the donor at the time of the gift, even
if ihe gift  ...... .. tons. If ihe donee, how
ever, is within the conditions provided for 
by Art. 798. C. C., he may release himself 
by rendering an account and abandoning 
everything received by him under the deed 
of gift. Ilroien v. Hobb, 10 R. de J. 106.

Use of chattels during lifetime —
Possession — Prescription - VFiff—Legacy.]
— Held, that, even if family portraits passed 
under a donation, for the use of the respond
ent's wife, of furniture, pictures, paintings, 
engravings, etc., yet this donation, having 
effect only during her lifetime, lapsed at her 
death, and the appellant, as the special lega
tee of the portraits under the will of the 
donor, became entitled thereto.—2. The re
spondent, as one of the executors of the 
donor’s will, having knowledge of the fact 
that the portraits were bequeathed to the 
appellant, had no possession which could 
serve for purposes of prescription. Hart v. 
Hart, 12 Que. K. B. 508.

See Dower — Equitable Assignment— 
Execution — Fraud and Misrkpresenta-

1922

riON Frauduleni Convetanci Husband 
and Wife Limitation of Actions—Par
ent and Child—Pension Alimentaire — 
Registry Laws—Trusts and Trustees—

GOA1

Sec Animals.

GOLD COMMISSIONER

Jurisdiction tirant of water privileges 
Water regulation» -Construction—“ Pro

test " Mining recorder—Mining regulations 
Appeal Costs Graves v. McDonnell (Y. 

B

See Mines anu Minerals — Water and 
Watercourses.

GOLD DUST.

Sec Attachment of Debts.

GOODWILL.

See Contract—Covenant—Illegal Dis
tress Partnership — Railway — 
Trusts and Trustees.

GOVERNMENT RAILWAY.

See Crown.

GOVERNMENT RETURNS.

See Ranks and Banking.

GRAIN EXCHANGE.

See Broker

GRAND JURY.

See Criminal Law—Constitutional Law 
—Malicious Prosecution anu Arrest.

GRAND TRUNK RAILWAY COM
PANY.

See Criminal Law—Mandamus—Railway.

GRAVEL.
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GREAT LAKES.

See CONSTITI'TIORAI. LAW.

GROSS NEGLIGENCE.
See Wat.

GUARANTEED INSURANCE.
SCC INSVRANCK.

GUARANTY
Action on - Contract for one year — 

Ef tension of time given principal Release of 
sureties.]—i>efendnnt* signe<1 guarantee fur 
coal dealers for n prospective quantity of coal 
approximating 100,000 tons, to be handled 
during the year commencing April. 1907. 
The agreement staO-d that defendants would 
be responsible for " nil coal" shipped. Tbs 
evidence shewed that it was the usual custom 
of plaintiffs to make new contracts each year, 
also that all coal shipped la one month was 
paid for during the next month. In 1908 a 
change was made in the mode of payment, 
plaintiffs taking notes at .'$0 days instead of 
cheques, which continued to August, 11HI9.— 
Sutherland. J.. held < ltt O. W. It. 788. 1 O. 
W. N. 1192), that defendants were released, 
plaintiffs having given extension of time in 
principal, and that the contract should la- 
limited to one year and to 100,000 tons, on 
the ground " that the surety is not to be 
charged beyond the precise terms of his en
gagement In* Volyar, p. 41. Divisional 
Court affirmed above judgment. Arlington v. 
Merricke, 2 Win. Maunders 416, followed. 
Ilanby v. Coutts. specially referred to. 
Nesso* v. Hell (1800). 2 Vamp. 89. head 
note, misleading. Pittsburg-Westmoreland 
Coal Co. v. Jamieann cf lt'i//iam« ( 1910), 17 
O. W. It. 01, 2 O. W. N. 121.

Action on - Defence — Entered into by 
misrepresentation—Findings of jury—Judg 
merit for plaintiff wi ll costs Honk of In 
r on to v. Rier (1911), 18 O. W. K. 844. 2 O. 
W X. 897

Action on Defence of payment Evi
dence — Receipt—Application of payment — 
Unsecured debt... Scope of guaranty—Subse
quent supplies Amount of liability—Refer
ence -Costs. Wouds-Xorris Limited v. Co
balt Mpigon Syndicate, 12 0. W. R. 1135.

Application of payment — Unaccured 
tion foi > .17 baian< e "f sn advi r 

tising account. iH-feudaut II. had guarontu I 
account of the company, his co-defendants, 
up to $3,000. The main dispute was over 
$.700 which it was held company had paid on 
general account. Giving a guarantee fur a 
fixed amount does not prevent the incurring 
of a debt beyond that unless the contrary is 
clearly expressed. The guarantee covered not 
past bul future advertising, Woo4$ \ »'•, 
bait, 12 O. W. R. 1138.

Co-guarantors — Liability. | — A joint 
guarantee whs given by McF. and C. for per
formance of a contract by C. Under this

McF. psid n large amount in the United 
States, and now sued for contribution. !».■ 
fendant had not been made a party to the 
proceedings in the United States. Defendant 
demanded full particulars : —Held I Pet n, 
•I.). that to render V. liable it must be shewn 
in this suit that McF. was legally bound t 
pay the money paid by him and that full par 
llculars must be given. MeParlane v. Cut 

2 P. I ii.
Conditional promise to pay debt

another - formation of partnership ic 
ment of money claim Order for paym< r.t | 
Action to recover from defendant XV. up a 
an alleged guaranty : //</</. that as the d 
ment purporting to contain this guaranty 
conditional on formation ot a nartnersli.p. 
XV. is not liable. MclHrmott v. Cook, 1”. i • 
XV R. 904.

Consideration — Novation — Statute of 
Frauds. Hailey v. liilliis, 1 O. W. R. - 
4 0. I* R. 182.

Construction — Future liability. 
Lawrence Steel and Wire Co. V. /.« y*. 2 U 
XX i: a I. 8 M \\ B 80 6 0.1 R

Continuing security — Death of guar
antor—Liability of estate of guarantor 
Power of executors to continue and extend 
guaranty—Variation in risk—Increase of in
debtedness of principal debtor--Discharge ->f 
guarantor’s estate— Statute of Limitations 
Simple contract debt Merger in special! 
Construction of agreements and 
I'nion Hank of Canada v. Clark, 12 O. XV. II 
882, 14 O W. R 298.

Duration of — Promiaaory notea /‘ajy 
ment.]—Where » guaranty given by the de
fendant to the plaintiff was, that, in considera
tion of his indorsement for one F. of certain 
promissory notes given by him for tin ; 
chase of a bankrupt stock, he, the defendant, 
would guarantee the due payment of su< ii
note» ai maturity. proiIded ne waa n.......
upon to pay in nil more than $2,000, the 
effect thereof was, that it was to continue in 
force to the full extent of $2,000 until '! 
Iasi of the notes was paid, and the defendant 
could not before such event relieve himself 
from liability by transmitting to the plaintiff 
$2,000 which be had received from F., being 
the prtK-eeds of a portion of the stock. 
Stmihers v. Ilenry, 21 V. L. T. 124. 32 •» 
R. 2U6.

Endorsed note. | Plaintiff all-*ed Unit 
lie had, under a mistake of fact, paid de
fendant company $240 on a note which lie had 
endorsed “without recourse”:—Held, that 
plaintiff had full knowledge of all the fact* 
and had voluntarily paid the $210, and the 
action should lie dismissed with costa.
Gordon v. Coei Tkmher HaohAm Co 
(19(H)). 16 O. W. R. 9.

Fidelity bond Agent of insurance < 
pany—Advances to agent and premium im 
paid over—<’«instruction of ImuuI -Application 
to existing agreement between agent and «•«•::i 
pany -Withholding from surety information 
as to material facts—Release. Chicago / •/»' 
Inaaranee Co. V. buncombe, 10 O. XV. R. 42Ti.

Fidelity bond — Consideration Seal 
Employment of principal Right of action 
against surety.]—Ac tion upon a fidelity bond
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—Held. that surety is liable on the bond, not
withstanding the contract between principal 
debtor and plaintiffs was not executed until 
after the execution of the bond. The surety 
cannot compel the plaintiff b> sue the prin
cipal debtor first. (treat West \. Walker 
(VJUO). 14 (). W. R.

Fidelity bond - Employer an! employee 
—IIauk official* I hit g and responsibility of 
—Teller'* ca*h I!to ruination and checking
of—I'roximatc can*' Hr pen net of following 
defaulter — Itiylit to deduct from sum re
covered—Indemnity—Subrogation.]—The de
fendants, a guarantee company, gave the 
plaintiff's a bond whereby they agreed to in
demnify the plaintiffs to the extent of $0,000 
in the case of a paying teller, and of $6,<*oo in 
the case of an accountant of the bank, against 
"all and any pecuniary loss sustained by 
the plaintiffs directly occasioned by dishonesty 
or negligence or through disobedience of direct 
and |>oailive instructions on the part of those 
persons in connection with their duties in the 
plaintiff’s service . . . The bond also con
tained a provision whereby the defendants 
were exempted from liability for acts or omis
sions of any employee in pursuance of any in
structions received by him from the employer 
or a superior officer, or for mere errors of 
judgment or bona fide mistake on the part of 
the employee also a provision requiring the 
plaintiffs when required by the defendants, 
and at their cost, to assist them in every was 
in bringing to justice any employee for a 
criminal offence entailing loss upon the em
ployer. and procuring the reimbursement to 
the defendants by the defaulting employee or 
his estate of any money paid by or recover
able from the defendants by reason of such 
defalcation. On a Saturday the teller stole 
from the plaintiffs a large sum of money, and 
absconded from Canada. The moneys were 
properly in his custody until the close of the 
day, when it was his duty to dejmsit them, 
along with the other moneys and securities 
in his possession, in the bank vault, having 
first submitted his cash to examination and 
checking by the accountant, whose duty it 
was to perform this office in the absence or by 
the direction of the manager. On the day in 
question the accountant certified to the cor
rectness of the teller’s statement, in which 
the stolen money was included. Its absence 
was discovered on the opening of the teller's 
cash-box on the following Monday, the teller 
having taken it with him when he left the 
hank on Saturday. No steps were taken by 
the defendants towards following or appre
hending the teller, but the plaintiffs, without 
communication with the defendants, took 
active steps and linally succeeded in appre
hending him and recovering from him a large 
part of the stolen money. In so doing they 
incurred expenses to a large amount, which 
they claimed to be entitled to deduct from 
the recovered money, and to hold the defend
ants responsible for the deficiency, after 
making such deduction, up to the amount in 
which the defendants were liable in respect of 
I Kith officials :—Held, (1) that the loss of 
the money was " directly occasioned.' not 
merely by the dishonesty of the teller, but 
also by the negligence of the accountant, and 
that the defendants were therefore liable 
under their bond in respect of both. Ilaxcn- 
dale v. Bennett, .‘t Q. It. I). 52.7., distinguished. 
—2. The contract between the parties was in 
effect, one of indemnity, and the plaintiffs

were therefore entitled to deduct all such 
reasonable ex|s-nscs as were incurred by them 
in recovering the money, from the amount re
covered from the teller, and were only bound 
to account to the defendants for the surplus 
after such deduction.—Application of the 
doctrine of subrogation to guarantee insur
ance. Hatch \lanxficld it Vo. v. Wcingott, 
22 Times !.. R. .‘itKl. followed. Crown Hank 
v. Condon duaruniee »(• Accident Vo., 1 O. 
W. K. 1117*1, 12 O. W. It. :;4i*. 17 O. L. It. 9T».

Fra ml of creditor — Hill <>f sale—Ex
tra-provincial company — Goods supplied 
debtor in excess of sum guaranteed. Henry 
Vo. v. Birmingham iN.H.l. <i 10. L. It. 385.

Joint and several contract — Mater
ial alteration in inxtrumcnt after execution 
by tun erf four guarantor*—Heleasc of all 
four guarantor* — llunband and wife—Wife 
executing without independent advice—A6- 
*i lire of explanation Fraud — Cireurn- 
stana * to pul plaintiffs on ein/uiry—.Von 
. factum.]- Action <n guaranty.—Held, 
that the guaranty was joint and several. A 
change was made in the document after T.,

is discharged, and ns it is joint and several, 
the others who signed after the change are 
also discharged. - //< Id. furl lu 
had signed without any explanation at the 
request of lier husband and is released; (2) 
that as to defendant Si., the plaintiffs were 
negligent, and their suspicions should have 
been aroused that deception wits practised 
oil her. Action dismissed. Canada Furni
ture Vo. \ St'phemon (lillOi, 12 W. !.. R. 
«Kti.

Letters — Const ruction—Ambiguity—In
tention of oar In* Consideration -- Sta
tute of Frauds.]—The plaintiff wrote the 
following letter to the defendant: ‘‘Mr. W. 
It Hailey, of Wolseley, has called upon us 
to-day and placed an order with us for con
fectionery stock. Mr. Hailey informs us that 
you arc hacking him up financially and asks 
US to write you to this effect. Please be good 
enough to let us know by return mail if you 
will hold yourself responsible for his account 
with u< We mav state that Mr. Hailey has 
placed a very modest order with us. and 
thanking you in advance;” to which the de- 
femlani replied ns follows : “ Yours received 
to-day asking me about Mr. Hailey. Ve«. he 
is hone<i. a good business man. I have 
backed him before and no trouble, I am 
willing to help him any time on his papers ;” 
which letter was acknowledged by the plain
tiffs in the following terms; " Your favour 
of February 1.7th is received. We thank you 
very much for vonr information, and beg 
to state that we hold a high opinion of Mr. 
Hailey, and as lie mentioned to tis that you 
were backing him up. it was for our own 
information instead of applying to our com
mercial agencies that we thought it better to 
write to you direct." The plaintiff alleged 
that the defendant thereby guaranteed 
Hailey’s account and sued him for the re
cover] of M. • at lount of such account 
Held.' per New lands and Johnstone. J.I.. that 
in construing a contract in which the terms 
arc at all ambiguous, such construction must 
be placed on the words as will make the act 
of the parties operative; and, in the pre
sent case, the defendant having answered
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the plaintiff"< letter in such a way a* to 
lead a reasonable man to believe that he 
was guaranteeing Bailey's account, the doni- 
ment should be construed as an effective 
guarantee —per Prendergnst and liimont, 
.13., that in «‘onstruing such a contract all 
the circumstances must lie taken into con
sideration, and In the circumstances of the 
present case, particularly in view of the 
plaintiff's last letter, the defendant's 
letter should not be construed as 
more than an offer to endorse the paper of
Ballet //./-/. aiper mHmi, that a mém
orandum guaranteeing the debt of another 
is sufficient to satisfy the Statute of Frauds, 
even if the consideration is not stated in 
writing—Judgment in 1 Saak I, It 35, 7 
W. !.. It. 312, affirmed by a divided Court. 
Laird v. AUmn, l 8n*k. L. It. 352, 7 W. L. 
R. 881

Liability of surety — Guaranteeing pur
chase price of goods- Absence of writing— 
Agreement to indemnify against loss—Sta
tute of Fraud»—Failure to prove agreement 
—Liability of guarantor as purchaser. 
Prater v. Heoslip (Man,), 4 W. L. It. 520.

Payment for goods supplied — Letter 
— Tndertaking — Liability — Fstoppel 
Statute of Frauds — interest of guarantor. 
//ayri/ioM v. Copper and Turvillr, 11 O. W. 
R. 817

Promise to pay company's liabilities
—.Vo mntideration—.Vo infrafion to become 
personally liable.]—An action on an alleged 
promise in the nature of a guarantee by de
fendant to pay the amount of plaintiffs judg
ment against the Charles U. Lentz Lumber 
Company, if plaintiffs would withdraw their 
execution placed in the sheriffs hand "against 
said company. At the trial plaintiffs were 
awarded judgment for the amount claimed, 
ami costs:- Held, that all the circumstauces 
indicated that it was far from the intention 
of a stranger, Milne, to shoulder personally 
the company's liability in any « vent.—Judg
ment at trial set aside and the action dis
missed, with cost*. Young \. Milne (1910), 
15 O. W. B. 379. 20 O. L. R. 330.

Scope of—Appropriation of payments — 
Security.]—Security given for a time certain, 
a* a guaranty of a debt overdue and of a 
credit to be opened, cannot be considered as 
a general guaranty and applicable to all the 
sales which are made to the debtor during 
the time covered by the guaranty; it must 
Ih- restricted to the debt overdue and to the 
limited credit mentioned in the agreement ; 
ami the surely is entitled to appropriate 
against these two special debts the amounts 
paid by the debtor after the security is 
given. Horgfitld v. La /langue d’Hoehclaga, 
28 Que. 8 C. 344.

Simple guaranty - Taking up tkr suit
of another — Intervention.]—The guarantor 
in a simple guarantee not being permitted 
io take up the cause of the warrantee can
not intervene to contest it in a suit against 
the latter. <*f. Croteau v. Athabaska Water 
d Power Co., 30 S. C. R. 128. (Jingras v. 
Price tiros. ( 1909), 30 Que. 8. C. 512.

Written stater lent — Mercantile agency
—Creditor not privy to—Statute.of Frauds—

Rale of Goods. Harris v. 8fevens. 1 O. W.
R. 109.

fier Bankruptcy and Insolvency — 
Ranks and Ranking — Rills and Notes 
— Company — Costs — Contract — Cox 
TKiBtTTioN — Husband and Wife — Insvr 
ance — Lis Pendens — Mortgage — Pay 
ment — Principal and Surety—Rkdver 
—Solicitor—Trespass to ïand.

GUARDIAN

Action on behalf of ward - Disburse
ments— 1 rtion in form A pauperis.]—A tutor 
is not obliged to make disbursements out of 
his own money in an action begun on behalf 
of his ward; he will he allowed to proceed 
in fortnA pauperis if the ward has not th- 
necesaary means. Hell v. MontreaJ Litho 
graphing Co., 2 Que. p. It. 90.

Costa Right to retain.]—A guardian ap
pointed by the Court lias a lien and right of 
retention, from the time of the affixing ..f 
the official Real, for his costs as such guard 
lao I» rt Watson a/t4 Truit mi. 7 Qui P 
R. 74.

Removal — Action or petition.] — Pro
ceedings for the removal of n guardian might 
to be by action and not by petition. Ex p 
McMeholl, 7 Que. p. It. 50.

Socage — Parent.]—As a mother cun now 
Inherit from her children, she is no longer 
capable of acting as their guardian in socage. 
Guardianship in socage may be considered as 
gone into disuse, and it can hardly be said to 
exist in the province. Hopper v. Sterns. .'$4 
N. B R. 501.

See Courts—Execution Husband and 
Wine — Infant — Lunatic — Money in 
Court.

GUARDIAN AD LITEM.
Incapacity of defendants — No nee.-

ally for appointment—Rule 221. II i/*on \ 
Pringle, 11 O. W. R. 210.

Petition for possession of effects
Opposition not derided — C. P. 62). ] — A 
guardian not being considered as representing 
the goods seized as long as nil opposition to 
their seizure is not decided, n petition "ti 
his behalf to obtain possession of them will 
not granted. Lajeerdun \.
Mont plater (1910), 11 Que P. R. 293

HABEAS CORPUS.
Adjournment — Expenses—Costs—Du 

ention—Leave to appeal.]—When the officer 
or other person to whom a writ of hab">< 
• orpus is directed has obeyed it by bringing 
up the body and making his return, the Judge 
or Court may make an onier for payment by 
the applicant of the expenses of such officer 
or person. Dodd'» Case, 2 I>e G. A J. 510. 
followed. The cost* of proceedings by habeas
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corps* are governed hy < 119 of the Judicature 
Act. It. S. O. 181)7, <■. 51, /mil are therefore 
in the discretion of the (*oiirl or Judge. 
Regina v. Jones, flRlM] 2 Q. R. 382. fol
lowed Where, in obedience to a hahra* car
pii*. the person to whom it wa< directed pro
duced the body of nil infant before a Judge 
in Chambers, and filed affidavits in answer to 
tiie writ, making his return thereto, and the 
applicant thereupon applied for an enlarge
ment, which the Judge granted upon condi
tion of the applicant paying to the respondent 
a sum for counsel fee and expenses, and the 
applicant appealed from the order embodying 
such condition to a Divisional Court, which 
dismissed the appeal, giving the applicant 
leave, however, to have her original applica
tion heard upon payment of the sum already 
ordered to be paid, and a further sum. the 
Court of Appeal refused the applicant leave 
to appeal from the order of the Divisional 
Court. Re Weathcrall. 21 C. !.. T. 25<i, 1 < ► 
L R M2.

Affidavits Irregularity—Crown Rules — 
fonts.]—On a motion for a habca» corpus, 
the preliminary objections were taken that 
the affidavits proposed to lie read in support 
of the prisoner’s discharge had not been 
served upon the interested party, that the 
affidavits filed were not endorsed with a mem
orandum stating on whose behalf they were 
tiled, and that the affidavits had ii Intel 
lined and corrections had been made therein 
which had not been initialled and rewritten 
in the margin by the commissioner : Crown 
Rules 16, 1<KI. 17. .*152, .’UK and 4*1.1 Held, 
that these Rules governed and the irregu
larities should not lie condoned The ap
plicant must pay the costs of this applica
tion, hut should have leave to renew his mo
tion. He IIapes, 21 C. L. T. 87.

Application for — Forum. |—An appli 
cation in vacation for a rule nisi for a writ 
of habeas corpus should Is- made in Cham
bers. Hr Sop King, 7 B. C. R. 291.

Application for Forum Districts 
Judges—Court oj King's Itcnch —Consent \ 
—A person deprived of his liberty, who 
wishes to obtain the issue of a writ of habeas 
corpus, must make his application for such 
writ to any Judge who may he in the district 
in which the prisoner is confined, and who 
is qualified and authorised to exercise hi# 
judicial functions therein.—2. If then; be no 
Judge within the limits of such district, the 
application for a writ of hajbeos corpus may 
be made either to a Judge in any adjoining 
district, or to any Judge in the city of Mont
real or in the city of Quebec, according ns 
an appeal from the district where the appli 
cant is confined would be brought to one or 
the other city.—3. The Court of King's Bench, 
appeal side, has original jurisdiction at Mont
real or Quebec in matters of habeas corpus 
with respect to any person confined in a dis
trict from which appeals are brought to one 
or the other city ; hut a Judge of the Court 
of King's Bench has no jurisdiction to grant 
an order in Chambers in such matter, unless 
it he first established that there was no Judge 
within the limits of the district where the 
prisoner is confined, when the application 
was made to such Judge of the Court of 
King's Bench.—4. Where a Court or Judge

is not vested with jurisdiction hy law, the 
consent of the parties cannot confer jurisdic
tion. Ex p. Tremblay, 11 Que, K. R. 4M.

Exhaustion of writ — Infant.]—Where, 
on the return day of a writ of habeas corpus. 
the respondent appeared, and brought liefore 
the Court the child the possession of whom

.

was subsequently struck from the roll by 
the Judge before whom it was pending, with
out any ulterior day having been fixed 
fir the consideration thereof, and with
out the respondent having been hound hy 
recognizance to appear on any Inter day to 
abide the judgment of the Court, the writ 
is exhausted, and the respondent and child 
cannot be forced to appear before the Court 
without a new writ. McGovern v McGee, 
111 Que. S. C. ,V.l.

Intervention - f ntestation — Irrcgu- 
la.riti, s in in oi cdure. ' -The contestation of 
an intervention being a defence to such in- 
t-rveuiion, the petitioner for a habeas cor
pus may with his contestation, even at the 
hearing of the cause, and without having put 
his grounds in writing, point out and rely 
upon all the irregularities in the proceedings 
by which his liberty has been restrained. 
Fiché v. Garcau. 7 Que. V. R. 331.

Jurisdiction - County Court Judge—Li
quor Lie, use let—Conviction—Findings of 
fai t—/Verieir. |—A Judge of a County Court 
lias no jurisdiction to grant an order under 
tli«* Habeas Corpus Act (Consolidated Sta
tute* C. Hi. unless the person applying is 
confined within the Judge's county. Where 
there is conflicting evidence in a case for 
selling liquor contrary to the Liquor License 
Act. 1 si Mi. i he finding of the committing jus
tice on questions of fact van not be reviewed 
on an application for an order in the nature 
of a habeas corpus. Hex v. Wilson, Ex p. 
Irving. 35 N. B. R. 4M

Petition for — Territorial jurisdiction — 
Sentence of competent Court Certiorari in 
aid.] —The Judges of the Superior Court for 
the district or division within which a 
person is detained in custody are competent 
to entertain his petition for a habeas corpus. 
-The remedy hy habeas corpus not being 

open to cm who is detained in custody hy 
virtue of the judgment or sentence of a com
petent Court, he cannot demand a writ of 
■ ertiorari in aid to produce the record of the 
proceedings in which the judgment or sen
tence has been pronounced. Ex p. Golds- 
birrp. 27 Que. 8. C. 430.

Powers of Court on—Infant—Custody 
— Husband and wife ]—The writ of habeas 
corpus is a means of preventing all restraint 
and assuring individual liberty : when there 
is no restraint, there cannot he an order
upon a writ of habeas corpus, 2 All that 
the Court can do upon a writ of habeas 
corpus is to ascertain if there is restraint, 
and, if there is, to put nu end to it.—3. The 
Court may. according to the circumstances, 
regard as restraint the taking away and de
tention of a child under the age of reason, 
and tiie withdrawal of this child from the 
care of his parents ; if the child i# under the
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age of rrnnon. hi* hein* taken a way from 
th«* earn of hi* |-arents may be equivalent to 
restraint warranting the issue of a habraa 
corps*. ami the right of the parent* to have 
the rare of their ehilil, or the duty of the 
child to return to their ran1, may la- equiva
lent to the desire to lie set free ami with
drawn from such restraint.—I. It is only 
in a ram* where the child i* under restraint, 
or ought to lie considered as being under 
restraint. and deprived of his liberty, that 
hi* return to his father should be ordered 
upon a writ of haheai eorput.—8. The Court 
would exceed its powers if. after having as 
certained that there was no restraint, it 
should decide u|mn a contest between the 
parent* for the custody of their children, 
ti. Although under Art. 243, <’. C., the child 
should nmain under the authority of his 
father until majority, it doe* not follow 
that the child should Is- considered ns under 
restraint when he remains with the mother, 
she not residing with the father: if the child 
should be presumed to Is- under restraint 
from the fact alone that he draws himself 
from the paternal authority, he should be 
considered ns under restraint until the age 
of 21 or until hi* emancipation.—7. Vpon a 
writ of habeaa corpus a mother living apart 
from her husonnd will not Is- ordered to ‘re
store her son aged eeven, who has accom
panied her voluntarily, and who wishes to 
remain with her, to the custody of the 
father. Deoutt v. Behillrr, 2 Que. P. R. 820.

Refusal — Appeal- Right of — Amend
ment of conviction and warrant of com
mitment to rare defect.—'" Wilfully:' ) -The 
prisoner was convicted under s. 177 (b) of 
the Criminal Code, 1882. for an Indecent ex
posure of his iH-rson. ami sentenced to three 
months' imprisonment. Neither the convic
tion nor the warrant of commitment stated, 
although the evidence tended to shew, that 
the act had been done wilfully. lie then ap
plied for a writ of habeat corpu* :—Held, 
per Mather*. J., following Re Plunkett. 1 
«an. Crim. Cas. 866, that the prosecution 
whotild he permitted, on the hearing of the 
application, to substitute new conviction and 
warrant containing the omitted word : and, 
the substitution having been made, that the 
application should be refused, but without 
costs, field, also, hy the full Court, that no 
optical to the full Court lies in thi* province 
from the decision of a single Judge refusing a 
habraa i or pu» application, though a prisoner 
may make successive applications for the writ 
to one Judge after another, or he may make 
a direct application to the Court <u banc. 
Rx p. Wood hall. 20 (J. B. I>. 832, referred to. 
Rex v. Ilarré. IS Man !.. R. 420. 2 W h. R. 
370.

See Aliens, Arrest, Courts. Criminal 
Law—Dismissal or ACTION—EXTRA WTION 
- lu un.ration Act — Infant — Intoxi- 
catinu Liqvoa* — Juiiument Duimr - 
JVHTIt'K OF TUK PEACE LlÇUOR LICENSES 
—Lunatic— Military Law.

HAIL INSURANCE.
See Insurance.

HALF BREED SCRIP.

Bee Contract.

HANDWRITING.

Bee Evidence.

HARBOUR.

Bee Ship.

HARBOUR COMMISSIONERS

Pilot - Sentrne-c to pay fine—\otier to 
pilot — Appearance one! De le ne e Rxecaiivc 
pilotage.]—A sentence to pay a fine pro
nounced against r pilot by the Montreal Har 
hour Commissioners will not lx- quashed lie- 
cause the accused was not notified of the 
inquiry except hy letter, if he appeared upon 
such notice and defended himself against the 
accusation. 2. The commissioners have no 
right to condemn a pilot because he has, in 
pursuance of an engagement with a line of 
packet boats, piloted more vessels than the 
commissioners allowed, Auger v. Montreal 
Harbour ( ommietioner», 8 Que. P. B 863

Bcr Ckbtiorahi.

HAUNTED HOUSE.

Bee Defamation.

HAWKERS.

Bee Municipal Corporations.

HABENDUM.

See Deep.

HAWKERS AND PEDLARS

By law regelating I’rohibition of trade 
during certain heiurn Reaaonablenraa
i lira mi. ■ i .I....... n ;
r. 12-1, me. GS. GG, GS, JIG.] The city of Van 
couver passed a by-law practically prevent
ing pedlars from peddling any dairy produce 
(except milk I or garden or field produce 
within certain hours, and prevented any p i 
son, except a consumer, buying in the murk t 
before 10 o’clock in the morning. The de
fendant was convicted of nil infraction of this 
by-law. On appeal conviction quashed .is 
council had no power to restrict appellant 
in the lawful exercise of his business It 
was also an Interference with the right of a 
citizen to purchase in the most convenient 
market. Rex V. Bang Chong, 11 W !.. It- 
231
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By-law regulating Froriiion requir
ing lireniee to offer for mile " good*, %rarei 
or merehandine." | Held, that “ goods. wares 
and merehandise " in by-law in question does 
not include ” fish." Hex v. Proiterman, 11 
W. L. It. 141.

By law requiring license Agent for 
manufaeturing earn pa up eonricted under 
Kvidener — Qnu* Ilona fide Municipal 
Art, lUOff, i. r,H.t (ZD «* amended b„ li 
Edw. VII. e. .1}. *. .Hi. | Defendant was con
victed by a magistrate under a county by
law for selling stoves and ranges without a 
pedlar’s license. Defendant set up defence 
that lie was an agent of a manufacturing 
company, and cam»* under tin- exception in 
Municipal Act. 11)03, s. 583 (14). Magis
trate fourni defendant a purchaser from tin- 
company and that tin- agreement with tin- 
company, produced at the trial, was not bona 
fide. On motion to quash conviction, held, 
that the by-law was valid and under U Edw. 
VII. c. 34, s. 2(5. the onus is upon tin* de
fendant to prove that lie conies within the 
exception of the statute. There being no 
rule in Ontario law that a Judge or other 
trial tribunal must accredit any witness even 
though not contradicted, the motion was dis
missed. H. v. ('outin (1**4). O It. 1514, 
especially referred to. It. v. Van Soman 
(IMAM, 14 O W. It tlf,it, 1 O. W. X. 35; 
It) O I». It. 447.

Samples or patterns of goods to be 
afterwards delivered — Form of eon vie- 
tioa.l—The defendant was convicted under 
the Ordinance respecting Auctioneers. Haw
kers and Pedlars, for " going from house to 
house offering for sale certain books to be 
afh-rwards delivered within the said pro
vince:”— Held, that the conviction was bad 
because it did not state that defendant was 
” carrying and exposing samples or pat
terns ” of the goods in question. Hex V. 
Wolff, 6 Terr. L. U. 24U. 4 W. I». It. M3.

8ce Municipal Cokpobations.

HEARSAY EVIDENCE.
See Evidence.

HEIRS

Right to share of money - Fartage. | 
—An heir may, lM-fore any division of the 
estate, claim his share of u sum of money 
which falls by succession to him and his co
heirs. Prévoit v. Prévoit, It) Que. S. C. 
MO.

Sec Parties—Succession—Will.

HEIRS-AT-LAW.
See Parent and Child—Partition.

HENS.
See Animals.

HERITIERS.

See Wills.

HIGH COURT OF JUSTICE FOR 
ONTARIO.

See Appeal Hills of Exchange and 
Promissory Notes — Courts—Execu
tors and Administrators—Minis and 
Minerals.

HIGH SCHOOLS.

See Schools.

HIGHWAY.

See Insuranm Municipal Corporations 
Neolioenci

way — Street IIaii.w xys — Trees —
Wat.

HIRE or CHATTELS
Contract Condition Breach — \ul- 

litII of leaie Paine r> preientatiom—
Patented artielex | A lessee of machines 
for making boots and shoes, who undertake* 
to use ihem only for making boots and shoes 
entirely comph-ted with the machines of the 
lessor, ami who is sued fur violation of this 
undertaking, may set up in answer the nul
lity of the lens.- for falsi- representations of 
the lessor that his machines are patented, 
whereas they are not so. or be has been de
prived of the benefit of the patent, f’nited 
Shoe Maehiniry Co. of Canada V. Brunet. 15 
Que. K. H. 1ST.

Expiry of period of hiring Hirer 
retaining poneiiion Tacit renetral—No
tice — Damagei — Cost*.]—There can he 
no tacit renewal of a lease of movables. 
When tin* lessee remains in possession after 
the expiration of the period for which they 
were leased, the owner can at all times de
mand that such possession cease and that the 
movables be surrendered to him. Notice to 
tlv* lessee, however, is requited, failing 
wbit-li. he is not li-ld to be in default, nor 
liable for damages of costs. Monarch Manu- 
fai lining Co. v. Blouin. 34 Que. 8. C. 107.

Revendication — Inin ra nee — S up posed 
deitrui tiou bp fire Heeeipt of innurance 
fiitmi y*. 1 — The owner <>f a chattel leased 
upon condition that tin* lessee will insure it 
fur the benefit of the lessor, who receives the 
amount of the insurance after a fire in which 
it is supposed to have been destroyed, held to 
have thereby renounced his right of prop
erty in the chattel : and he cannot revendi
que it subsequently from a third person, 
especially when he docs not offer to reim
burse the latter the price he has paid. United 
Shoe Maehinery Co. V. Caron, 14 Que. K. B. 
437.

Sec Bailment — Fixtures — Landlord 
and Tenant—Trespass to Hoods.
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HIRE RECEIPTS.
See Bills or Sai.k and Chattel Mort

gages—Sale or Goods.

HIRING.
Hec Master and Servant.

HOLDER IN DUE COURSE.

See Bills or Exchange and Promissory 
Notes.

HOLIDAYS.

Hee Attachment or Debts -<’ourts—Dis- 
missal or Action — Lan Kioto and 
Tenant.

HOLOGRAPH WILL.
Her Will.

HOMESTEAD

British Columbia Laud Aet Holder of 
pre-emption record—Occupation — Xnn-com- 
plimnee ir.th requirement» of Art—/haring 
bp romnuneioner Sotire—Waiver—Section» 
Id, H. fti.)—The 30 days' notice required 
by w. 13 of the British Columbia Land Act 
is for the Is-netit of the pre-emption holder, 
who ran waive it. wholly or in part, if he 
. ** desires ; and. if he does so. the Commis
sioner hue jurisdiction to adjudicate and can
cel the pre-voiptiou record before the 30 
days have e|a|w«il. And hi Id. that the pre
emption holder had waived the not ice by re
questing the Commissioner to give an earlier 
hearing and by attending thereon with coun
sel without objection The pre-etnptor ob
tained his record on the Mb January. V.HJO, 
and wan ou the land for the first time there 
after oo the litli March, staying 3 days. He 
was there again in March, but for u<> length 
• f time. He next went upon ii for 2 nights 
in May, and again in July for how long did 
not Hp[*car. After that lie was absent from 
the land continuously to the date of hearing, 
the 16th February. 1010 :—Held, that, in 
view of the spirit of all the sections of the 
I-and Act dealing with pre-emptions, and 
especially sa. 14 and 111. it was impossible to 
hold that the Commissioner was wrong in 
finding that the pre-emption holder had not 
complied with the provisions of the Act as to 
occupation. He Hatehrood ( 1010), 15 W. 
K K 62.

Dominion Lauds Act Agreement to 
atxgn in tirent before patent -/Uegahty.) — 
1. Coder s. 42 of the Dominion I.amis Art. 
R. K. C. c. 64, as re-enacted by s. 3 of 110 &. 
61 V. c. 21) (!>.), an agreement made by a 
homesteader, before issue of the patent and 
before procuring a certificate of recommenda
tion for patent from the local agent to assign 
sud transfer an interest in the homesteaded

land to another |ierson. though made in god 
faith and for an adequate consideration, is 
absolutely null and void, and cannot be < i 
forced at the suit of such other person.—Abell 
v. UcLertn. 13 Man. L. B 168, 
lowed. 2. Since the case of Aubert v. Ma:<, 
2 B. & P. 371. there has ls*en no distinct inn 
between tmilum prohibitum ami malum in m 
as to anything forbidden by statute.—Cannon 
v. Bryce, 3 It. A Aid. 1711. and Wi thi n II x 
Jonc», 3 B. A Ad. 221, followed. Vummino 
v. t'umming. 15 Man, !.. It. 640.

See Assessment and Taxes -Contract 
—Dominion Lands Act — Execution 
Fraudulent Conveyance Land Titles 
Act—Mortgage— Railway.

HOMESTEAD EXEMPTION.
See Estoppel—Execution.

HOMESTEAD EXEMPTION ACT.
See Exemption—Registry Laws.

HOMOLOGATION.
See Wat.

HORSE.
See Animals.

HORSE RACING.
See Gaming.

HOSPITAL

Action against, for damages for tree
pass and assault—Youth not of highest in
telligence and subject to epileptic fits - Pa
tient in public ward not paying for bare 
maintenance—Gave consent for «iteration for 
enlargement of throat Parents not notified

-No charge for o|ieratlon — Overwhelming 
evidence of no irregularity and that operation 
was for benefit of plaintiff—Jury dismisseil 
Action dismissed with costs if exacted 
llooth v. Toronto General H»np\tal d Cam 
cron (11)10), 17 O. W. R. 118.

See Assessment and Taxes—Municipal 
Corporations— Pleading - Public Health.

HOTEL LICENSE.
See Intoxicating Liquors.

HOTCHPOT.
See Infant—Will.
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HOUSEBREAKING.
See C Bill INAL Law.

HOUSE OF COMMONS.
See Constitutional Law.

HOUSE OF ILL-FAME.
See Criminal Law.

HUSBAND AND WIFE.

1. Action « ry and Against Parties
and Service, 1937.

2. Alimony — Alimentary Allowances,

3. Breach or Promise or Marriage, 1663.
4. Community, 1964.
5. Divorce ami Separation, 1968.
6. Liability of one for Contracts and

Torts or the Other, 1085.
7. Marriage Contract, 1989.
8. Matrimonial Offences, 1997.
9. Separate Property or Wife, 1998.

10. Transactions between 111 sband and
Wife, 2009.

1. Actions by and Against — Parties 
and Service.

Absent husband — Service—Authorisa
tion of vile as sole defendant.]—When a 
husband who is absent is made a parly to 
a cause for the purp(W<‘ of assisting and au
thorising Ilia wife, the defendant, mid when 
it does not appear by the report of the bail
iff that any attempt has been made to serve 
him in this province, a petition to n Judge 
for authorisation by the Court of the wife's 
being brought before the Court in the action, 
will he dismissed. Credit Fancier Franco- 
Canadien v. Dufresne, 4 Que. P. R. 244.

Action — Parties- Joint liability.] — An 
alimentary debt not being joint or indivisible, 
a person sued for such a debt cannot re
quire another relative -qually liable to be 
added ns n party : but, in such a case, the 
defendant should l»e ordered to pay the half 
only of the alimentary allowances demanded. 
Laroehelle x. I.a fleur, 19 Que. 8. C. 868.

Action against spinster - Marriage
before serrirt of pro* eux I lotion to dismiss 
action Addition of husband us party.] An 
action directed against a woman, described 
as a “ fille majeure,” will not be dismissed 
on exception to the form because, between 
the issuance and the service of the writ, the 
defendant contracted marriage, if the plain
tiff was not made aware of Iter change of 
status. -The Court will, however, allow the 
plaintiff to call in the defendant's husband 
as a defendant, ns head of the eommunlty. 
Alelloon V. Coffey, 7 Que. P. R. 436.

Action against wife -Appearance tcith- 
aut authorisation h’nnedy of plaintiff,] — 
Where a female defendant, whose husband 
has been made n party to the suit, appears 
and files a plea without authorisation of her 
husband, I be plaintiff may a-k that she be 
authorised to ester tn justice, and that the 
appearance and the plea already filed lie re
jected from the record. Pichet te v. Lavallée.
9 Que p. R. 241.

Action against wife — Authorisation — 
Praetin Vacation. | The authorisation of 
a married woman to be a party to an action 
may be validly pronounced by a Judir< of 
the Superior Court between the 30th June 
and the 1st September. Edward v. Uelleau, 
16 Que. K. It. 341.

Action against wife - - Authorisation
Serrirt mi husband.] — A married woman, 
whose husband, made a party for the purpose 
of authorising her. has not been served, may 
have the action dismissed with costs upon 
exception to the form delivered by her after 
having been judicially authorised to appear 
Mon the Court.—2. The plaintiff in such a 
case will not be permitted afterwards to serve 
process in tin* action upon tin* husband so 
made a party. Jarvis v. Iliaire, 5 Que. P. 
It. 316.

Action against wife — Community of 
property Absence of authorisation—Nullity 
—Amendment—Pleading to merits — Costs.] 
—The default of authorisation of a wife by 
her husband, in a case in which it is neces
sary. imports a nullity which cannot be re
lieved against, and it follows that an action 
against a wife, common as to property, with
out the authorisation and assistance of her 
husband, is absolutely void ; the plaintiff will
not I»' allowed to amend the writ of declara
tion.—2. If a wife, common us to property, 
pleads to the merits without being author
ised by her husband, the action will be dis
missed, each party paying his and her own 
costs. Martin v. Rankin, it Que. P. R. 192.

Action against wife — Exception 
Authorisation of husband.]—A married wo
man. separate as to goods and carrying on 
business as n public merchant, may. without 
being authorised by her husband, file in an
swer to the claim in an action a declinatory 
exception when an act of simple administra
tion is in question. Bernstein v. S y tick. 7 
Que. P. It 443

Action against wife — Exception on 
ground of vont of authorisation—Necessity 
for authoiisation to file exception.]—A mar
ried woman, common as to property, who lias 
appeared separately from her husband, who 
i* also made a defendant and served, and 
who pleads by way of exception to the form 
that no authorisation has been obtained for 
bringing her before the Court, cannot, by 
such exception, unless authorised and as
sisted by her husband, plead and invoke such 
want of authority. Itoistioiti v. Ilargdudi, 
8 Que. P R. 44.

Action against wife — Husband added 
to authorise wife—Default —Motion for au
thorisation of Court—Notice to husband. ] — 
Default of appearance by a husband made a 
defendant for the purpose of authorising his
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wife d ester an justice ie equivalent to a 
want of authorisation. In suvli a caw it i* 
not necessary to serve the husband with no
tice of a motion for nu order of the Court 
authorising the wife. Murisacttc V. Pouliot, 
t* Que. IV 11. 334

Action against wife Infant — Per
sonal serene of proct ss—Her vice on guar- 
dtnm I rregulanty -Kxception by defendant 
—Misnumtr of defendant Absence of pre- 
juduc — Other irregularities — Pleading— 
Marnage contra- / Service of notice for au
thorisationA uthoriscr " — “ Assister.” | 
—A married woman, though an infant, named 
as defendant to an action, must lie personally 
served with process; if she is not, it is for 
her guardian to complain of the false ser
vice. and not for the defendant herself: if 
she does so. by exception to the form, it will 
lie dismissed. - 2. The defendant, who is 
named " Marie Rose Elisa,” is not prejudiced 
by being stnsl under the name of “ Blanche,” 
that being the name by which she signed her 
marriage contract.—3. The fact that the tint 
mentions the rame of a person as defendant, 
whereas the name does not appear in the 
writ of summons, is not an irregularity 
which causes prejudice. — 4 The guardian 
was not appointed until the 11th December, 
whereas the writ naming him ns such was 
dated the 10th December :—Held, that there 
was no prejudice.—fi. When the marriage 
contract of the defendant is filed, and it ap
pears that she is separate as to property, it 
is not necessary to mention the fact specially 
in the declaration.—<1. In the Queliee system 
of procedure, the husband may lie rerved 
with notice pour autoriser his wife or pour 
rassister, both words having the some mean
ing fVearm v. Htlanger, K) Que. V. R. ‘225.

Action against wife — Refusal of hus
band to authorise—Ordtr of Court.]—Where 
the husband refuses to authorise his wife d 
ester en justice, and files of record a declara
tion to that effect, the Court may grant such 
authorisation. Lévesque V. Fortin, V Que. P. 
R 423.

Action against wife alone — Proof of 
existenee of husband—Admission.]— If there 
is upon the record the extra-judicial .idmis
sion of the defendant that she is a widow, 
whereas she has been stnsl alone and asserts 
that her husband is still living, she must give 
clear proof of his existence. Lamarche V. 
Laprade, 8 Que. 1*. R. 434.

Action by husband — Slander of trife. 1 
—The husband being dominas of actions mo
bilières and possessoires of his wife, an ac
tion for damages for slander of a married 
woman subject to community of property 
must be brought by the husband alone, a ml 
the Court will not authorise the wife to bring 
such an action. Gagnon V. Ilaigmault, 8 
Que IV R. 32.

Action by husband and wife — Com
munity —Injury to wife .1 ction for da mages 
— Wife improjierly joined as plaintiff.]—A 
married woman, common as to pro|ierty, 
should not Is- joined wnu her husband ns co- 
plaintiff in au action for damages for per
sonal injuries sustained by her. the action is 
that of the husband alone, as the head of the 
community. Morin v. Morin, V Que. I*. It.

Action by husband for rent and dam
»ges — Plea that trife- is real lessor 
Séparation de biens--Head of e (immunity 
Future rights—Removal of artion from t ir 
ewif four!.]—A defendant, being sued for the 
sum of $20. to wit. $10 rent and $10 dam 
ages, pleaded that he rented the premises 
from tlie wife, separate as to property, of the 
plaintiff, and that the action should have 
lieeii brought by her ; he also demanded the 
removal of the cause from the Circuit Court 
to the Huiierior Court:—livid, that the de
fendant, pleading that he had leased the 
premises from the wife, without saying how 
and by virtue of what title she was sépara li
as to property, would be bound in spite «.f 
such plea to pay his rent to the plaintiff, 
the head of the eoinmuniiy.—Much defence 
does not involve the affecting of future rights 
in such a way ns to authorise the removal of 
an action for $20 for rent and damage* 
Clarke V. 7 Que. IV It. 422.

Action by widow — Second marriage 
I* ndente life - Legal community Réprise 
d'instance —Right of action Amendment. | 
The widow of a man who was injured, ns 
alleged, by reason -•!' the negliginee of 11 
defendants, and died from his injuries, 
brought an action against the defendants to 
recover damages for the death, suing as well 
on lier own behalf as in her capacity -1 
tutrix to her infant children, Issue of her 
marriage with the decensisl.—While tin- no
tion was pending and before judgment on 
the merits, she married again, and became 
common as to property with her second hus
band. under the law respecting legal com
munity, and -'ll'' and her second husband
were subsequently appointed joint tutors to 
the aforesaid infants. By the judgment of 
the Superior Court of Quebec the actiou was 
maintained, and the defendants were con
demned to pay damages, $300 to the original 
plaintiff and $2.700 to herself and her hus
band as joint tutors to the children. This 
judgment was affirmed by the Court of It- 
view. The defendants appealed to the Su
preme Court of Canada, and there raised an 
objection not taken below, that the original 
plaintiff upon her second marriage was di 
prived of her right of action for the recovery 
of the damages claimed by her personally, 
and in ren|»eot to this part of the action there 
had been no réprise d'instante. The Supreme 
Court dismissed the appeal on the facte, and, 
of its own motion, under ss. (13 and tV-l of 
the Supreme and Exchequer Courts Act. or
dered that the record should be amended so 
as to shew tluil the $300 was payable to the 
hu-dinnd and wife as « ommun* en bien. 
Xorth Shore Powtr Co. v. Ituguay, 37 S. (V 
R. «24.

Action by wife - Absentee husband
Authorisation by Court Right of action 
Inseription in law.] — The right of a wif--, 
common as to property, whose husband is 
absent, and who has been authorised by ord- r 
of a Judge, to bring an action, cannot Is* 
challenged by way of exception to the form, 
but is the subject of an inscription in law. 
Hrast au v. Lcwitt, 10 Que. IV R. 106.

Action by wife Authorisation
Validation of action begun without.] — So 
long ns judgment has not been given, the 
wife may demand and obtain, either from her
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husband, or. on hi* refusal, from n competent 
judicial itulhorily. nil authorisation to ruler 
en justice, for the purpose of valida»ini: her 
proceedings. Jusloic V. Itosrmbloom, 10 Que
P. It 297.

Action by wife Authorisation by Judge 
pendente lite Exception to form l'onth. | 
The authorisation of a Judge to a married 
woman to bring an action, given without 
proof of the husband's refusal to so authorise 
her. and without previous notice to him of 
her demand, is void. The wife may, how. ver. 
in the course of the suit, before judgment 
has been pronounced, on proving tie* neces
sary facts and giving the necessary notices, 
obtain a valid judicial authorisation. An ex 
ception to the form founded on the above 
irregularity should be rejected, after the ob
taining of the regular authorisation, but 
with coats against the plaintiff (the wife) 
Englar V. Rosenbloom, 3"> Que. S. ( '. 42K.

Action by wife Authorisation — Pos 
nennum of land Security for tosts -Procura
tion—Defence—Petitory .fuira.]- A married 
woman, common as to property, and living in 
Montreal, although her husband resides in 
the I’nlled States, a ml who has been author
ised by the Court to sue in her own name for 
the assertion of a personal right in relation 
to her personal possession of an immovable, 
is not Imimd to give security for costs or to 
produce a power of attorney. If the action 
is on disturbance and for repossession of an 
immovable, the defendant cannot, either |>cr 
sunnily by way of defence or through the in 
treduction of a defendant in warranty, meet 
the same by a petitorj claim. Langh - v. 
St. Jean, I» Que. V. R. 77.

Action by wife — Community — Dam 
agt* for selling liquor to husband High! of 
action.] An action brought by a wife against 
an hotel-keeper for selling liquor to her hus
band after prohibitive notice, is not an exer
cise of community rights, us the community 
has no claim against the defendant.— A wife 
commune en buns has an eventual right in 
the property of the community, and thus 
suffers damage from acts which diminish 
the community property. Ducloe v. If array,

Action by wife - Property of commun 
ity—Revindication Authorisation of hus
band— Exception to form.] Actions in re
spect of property of the community must be 
begun in the name of the husband exclu
sively ; a saisie-n i t ndieatton made, in such 
circumstances, by the wife, even authorised 
by her husband, will Is* dismissed upon ex 
ception to the form. Marcotte V. Daoust, h
Que. v. it. :no.

Action by wife - Position of husband — 
Judgnunt for separation of property De
fault in execution Exception to the form.]

-Where, in an action by a married woman, 
her husband is made a party only to author
ise i nd assi-u her, conclusions demanding u 
judgment in favour of “ the plaintiffs" must 
be Interpreted as if they read " the plaiutill " 
only. 2. It is for a defendant who sets up 
default in the exe« of a judgment or
dering separation of property alleged by the 
plaintiff, to *di. w. upon his exception to the 
form, such default in execution. Drolet v. 
Uilanger, 5 Que. V. R. 312.

Action by wife — Second marriage be
fore dissolution of first l uthorisation of de 
facto husband.] - A second marriage con
tracted in good faith, before the dissolution 
of the first, produces civil effects, ami. until 
it is declared null, the wife cannot appear in 
judicial proceedings (ester en junto •t w ith
out her de facto husband, or his authorisa
tion. An action brought hy her alone and 
unauthorised will therefore be dismissed on 
exception to the form. FiteaUcn v. Ricutard, 
27 Qui*. S. <\ 290.

Action by wife on behalf of commun
ity Authorisation — Liability for costs.]

\ wife, common as to property, whose 
husband is absent, may be authorised to in- 
st11ii!e an action on behalf of the community, 
and. if it is dismissed, the property of the 
community will Is* liable for the costs in
curred. De Courey v. hand, 33 Que. 8. C. 
174.

Action by wife separated from bus
band Want of authorisation by Court 
Exception to form 1 mrndment—Costs.] —
An exception to the form is well founded 
when* ii demands the dismissal of an action 
begun by a woman, separate as to person, 
and nm authorised by the Court. Neverthe- 
I if she asks it, she will be authorised by 
the Court to sue. on paying tin* costs of tin*
• v epiimi to thee form occasioned hy tin- want 
of authorisation, It'Brien V. Claret,, V Que. 
I\ It 217

Action for injury to wife's reputa
tion 1 C P ; j; 0 1 /76.J A wife 
common as to property may institute in her 
own name an action in damages for injury 
done to her reputation.—When the husband
is .....tinned in the writ a» authorising his
wife, his joinder in the action is sutlicient 
authorisation, without it being necessary to 
especially allege the authorisation. I.aforest 
V. Hi lunger, 11 Que. IV II. SO.

tion for enticing;, harbouring, and 
ca. ally knowing wife — Evidence of
u if i to shin rapi Rejection Proceeding 
instituted “ m const gucnce of adultery”] — 
In an action for enticing plaintiff's wife to 
desert him, and for wrongfully harbouring 
her, and for wrongfully and carnally know
ing bei, n.tains her will, the trial Judge 
reject. I the evidence of the plaintiff's wife, 
which was tendered in support of the allega
tion ihat defendant had committed a rape 

Held, i'. w i Rushll v. Dunn 
tunreported). that the wife's evidence was 
prop, rly rejected, she not being a competent 
witness in such n ease. -An action of this 
kind is. in the words of It S N. 8. e. 163, 
s. utl, a pro.- .sling instituted " in consi*quence 
..f adultery," even if the act complained of 
was accomplished by force. — Evidence of 
" harbouring," considered. Corkum v. Corkum, 
4" Y S It. 4hS.

Action of tort for personal injuries 
to wife Joint!i r of parties—Action by hus- 
hund for loss of irife’* services- Joinder
oi i u i.si s of action -Common Law Procedure 

• Order \ \ III 
Pelt | Held, per Stuart, J., that where a 
married woman sues in tort to recover dam- 
n . > for personal injuries, and not in respect 

a rat» r tl or p< rsonal pro*

4
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perty. it is not only proper to join the hus
band ns a party plaintiff, hut, if be is not 
joined, th>- defendant van insist upon the 
joinder, either by motion in t'haiulieni or 

tri tl of tbe action The 
husband ha* a right of action in himself 
alone for the Ions of the service* of hi* wife 
occasioned by aurh injury The wife herself 
ha* no cause of action arising from aucli loss, 
mid she cannot Ik- joined a* party plaintiff 
with the husband in such form of action.— 
The individual action of the husband for hw* 
of services can be joined with the action of 
the husband and wife jointly for general dam
age* for the injury suffered by the latter. 
'■mblr. that tin < '«million I.aw Procedure 
Act. 1832. * 40. is in force in Alberta, and 
qutrrr. whether Knglish Order XVII!.. Rule 
4. ia in force here or not. 8wan v. Canadian 
\or1krrn Ru. Co.. 1 Alta. I,. R. 427. 8 W. 
I. R tfc$2. Il W L. R. 273.

Action to compel provision of main
ten an ce .\>ee«»i/ir« Relatives—Concur
rent obligations—Parties—! niant*—Tutrix.] 
- An action for maintenance may be brought 
although the claimant, at the date of its in
stitution. is in possession of a sum of money 
sufficient to supply his or her wants for a 
short time to come. e.g., in this case, suffi
cient for about twelve months. It is not 
necessary that tbe claimant should wait until 
the money in hand ia totally exhausted before 
instituting an action to have his right to 
maintenance determined.—2. The obligation 
of relatives by blood anil relatives by alli
ance to furnish a maintenance hi concurrent, 
and not euccewive. The father-in-law may. 
therefore, be condemned to contribute his 
proportion of the maintenance of a daughter- 
in-law. even where it appear* that the father 
is equally able to furnish maintenance. (See 
lit Que." H. C. 35*.) -3. The mother is en
titled to sue for aliment on behalf of her 
children, without being named tutrix to them. 
Larochelle v. Lafleur, 20 Que. H. C. 184.

Affidavit | — A wife may swear to the 
alhdax it required by Art. 208, C. P.. In a 
proceeding taken in the name of her husband. 
t lodburi v. Mr Peak, 20 Que. 8. C. 204. 4 
Que. P. B. 100.

Addition of wife—Interest—Pleading- 
Defend — teflon brought by procurement 
of third person — Irrelevancy.] — Where 
a wife appear* to have profited, with her 
husband, by a deed which 1* sought to lie 
avoided, and the husband i* sued alone, the 
t'onrt will order, upon inscription in law, 
that the wife In- joined as a defendant with 
her husband.—An allegation in the defence 
that the action wa* not brought by the free 
will <>f the plaintiff, hut by the contrivance 
of a third |htkoii seeking to ruin the defend
ant for his own beu ‘it, will In* struck out as 
irrelevant. Quinfia \. Laramie, 8 Que. P. R. 
285.

Appeal by wife — Necessity lor auth
orisation by husband—Inscription — Setting
o*i-/'. i a married woman, eeparate ai to 
property, cannot appeal bom * Judgment 
rendent! against her upon hypothecary 
rialma, without tbe aotborieatieu or her hus
band. An inscription of such a judgment 
for reveiew made by her alone will be re
jected. on motion. Renaud V. Lcbeau, 27 
Que 8. C. 180.

Authorisation of wife — Declaration 
of widowhood—Estoppel Husband actually 
ol*pi | Want of authorisation of i 
under thy control of her Imshaml ns a party 
to a suit I* a nullity which nothing can 
cure, imd of which all those who haw any 
interest existing and actual may take advnn 
tale.—2. In this case, although the defeml- 
ant passed for a widow, ami although 
had railed herself a widow in certain de---i* 
and writings, su- h action on her part did not 
modify her absolute Incapacity to !»• a pew 
to the suit without authorisation, where «he 
swore that her husband was still alive, ml 
the plaintiff hud not proved that he was dead 
Judgment in 21 Que. S. (3111$. rever.- i 
O'Malley V. Ryan, 23 Que. H. C. U4.

Authorisation of wife — Exception* by 
ici/e. I A married woman can not take part 
in litigation, or take exception to a judgment 
ami to the form, without authorisation. Wh- n 
her husband, duly called upon with her - 
ester rn justice, dot's not appear, it la deemed 
a refusal of authorisation. In this cas- it 
was incumbent on the married woman de- 
fendant to have the authorisation granted" by 
the Judge before presenting her exceptions 
Charbonm au v. Yendctte. 7 Que, P. It 1t$4

Authorisation of wife - Want of Ex
ception to form.]- in an action by a married 
woman, separate as to property, who alleges 
that sin is authorised by her husband, actual 
want of authorisation must be allege t l-> 
way of exception to the form, and an allev i 
lion to that effect contained in a defence will 
be set aside upon motion. Comtois v. »s’< -< 
cal, <1 Que. P. R. 307.

Authorisation of wife — Writ I* 
dotation.] — if a married woman is su -1 a- 
being authorised to be a parly, it is not tie- - « 
pttry that the authorisation appear upon M 
writ: it is sufficient if it is alleged in the 
déclarai mu. Itrrosc v. Derose, 23 Qi. S 
('. 278.

Authorisation of wife — Pleading Op-
Bwearing to Proper o# i 

Costs against wifi Community Rex ju u 
rata.] — It is not necessary to allege specially 
the authorisation given by a Judge t > - 
married woman to be a parly to a can*- 
such authorisation appear* somewhere in tie- 
proceeding* for which such authorisation 
required. 2. An opposition sworn to bef-.r- 
the prothonotary of a district different fi-.-ii 
that in which such opposition Is filed, 
nevertheless, sworn to before a comp- <-ni 
officer: Art. 23 C. P. -3. Although costs Inn- 
been incurred for the purpose of obtaining 
possession of real estate of a married woman, 
it do«‘s not follow that she should Is- obliged 
to pay tlniu in any other quality than us 
common, when the judgment which has I»- -n 
pronounced against her for such costs ha* 
not determined in which quality site is obliged 
to pay them Therefore, it cannot b 
against an opposition alleging that the mar
ried woman is only obliged to pay such costs 
in her quality of common, that. In view of 
the judgment in the principal action in 
which she has been ordered to pay costs joint
ly ami severally with her husband, there i- 
res juduata as to her liability on this bead, 
and a like ground of oppo-iin-n will m-t



1945 HUSBAND AND WIFE 1946

rejected nu frivolous upon a motion for tlint 
purpose. Vidal v. Latulippc, 21 Que. 8. ('. 
210.

Community — Wife as plaintiff—Posses
sory action Authorisation.] A married 
woman, common as to property, may main
tain n possessory action in regard to the 
property of tin- community ; upon default of 
authorisation by the husband, judicial au
thorisation is necessary. Langlois v. St. 
.han. •.» Qm i- i:

Consent to wife carrying on business
—Effect of filing, ns no tin Principal and 
agent — Undisclosed principal. ] — The mere 
fact of a married woman filing her husband's 
consent to her carrying on business in her 
own name will not enable her to recover as 
au undisclosed principal against a third 
party who has purchased goods from the hus
band, believing that lie is dealing with the 
husband alone, and has credited the price of 
the goods on an account against the husband 
for goods sold and delivered. Murray v. 
Lapierre, 41 N. 8. It. 122.

Consent to wife carrying on business
—Order of ,lndgc.\ — Only tin- husband, and 
not a Judge, may authorise a married woman 
à faire eomtnercr. In re Spinelli, 8 Que. P.

Conservation of wife’s personal pro
perty — /ntcrvcfition.]—A wife contractu
ally separate ns to property may be a party 
to nn action without the assistance or the 
Authorisation of her husband, or of a Judge, 
when she seeks the administration and con
servation of her personal property ; there- 
fore, ehe may alone Intern ne in a causi for 
the conservation of her personal property, 
such a proceeding being only an act of sim
ple administration. B» auehamp v. Beau
champ, 4 Que.

Defamation — Wife suing alone.]—A 
married woman common as to property as
sisted by her husband, or upon his refusal 
authorised by a Judge, has a personal right 
of action to protect her honour, and may 
bring, in her own name, an action for defa
mation. Such action does not belong solely 
to the husband as chief of the community, 
and an exception to the form based upon 
that ground will be dismissed with costs. 
tjirard v. Tremblay, 0 Que. P. R. 03.

Defence — Nullity of marriage—Malice 
—Preuve avant faire droit.] — In an action 
for nn account by an infant married woman, 
assisted by her husband, against her tutor, 
where the latter pleads, by exception to the 
form, the nullity of the marriage as con
tracted without consent, preuve avant fain- 
droit will be ordered upon a reply to an ex
ception alleging that such consent has been 
refused through malice and interest, and 
against the unanimous feeling of the family 
council. Levy v. Levy, 0 Que. P. R. 250.

Husband detaining wife's property -
Action of detinue — Proof of demand and 
refusal — Evidence of conversion. Lintner 
v Lintner. 2 O. W. It. 1117.

C.C.L.—152

Husband separate as to property
Im- ;i right of action against owner of an 
animn) *o recover damages he may suffer 
from an injury caused by it to his wife. 
t'aron v Kleinberg (1910), 39 Que. S. C.

Interdiction of hnsband — Petition by 
*^7' — Authorisation — Family council — 
Order of Judge ]—Where n wife is seeking 
to have her husband interdicted, she must 
be authorised by order of a Judge ; the de
cision of a family council cannot be con
sidered IIS taking the place of such authorisa
tion. the want of which results in a nullity 
which nothing can cure. Barbier v. 1 rcand, 
9 Que. P. R. 332.

Joint action — Defamation—Incidental 
demand.]—The action as originally brought 
by ilie husband and wife complained merely 
of the defamation of the wife's character ; 
an incidental demand afterwnnls added com
plained of words uttered on the same occa
sion imputing misdeeds to the husband at 
the instigation of his wife, which complaint 
bad been by mistake omitted at first :— 
Held, that there was identity in the causes 
of action contained respectively in the two 
demands and connection between îhetn.—2. 
’i lie appellants, lH-ing common as to prop
erly, had both a cause of action in the two 
demands, and therefore the incidental de
mand was properly made by them under the 
provisions of Art. 215. <*. C. P. Vbarest v. 
Testier, 8 Que. Q. R. 500.

Joint action - Goods sold — Amend
ment.]—The plaintiff was described in the 
writ of summons a« a public merchant, wife 
of F. A., adding the words " and the said 
A. to authorise his said wife." The action 
was for the price of goods sold in the course 
of the wife's business. The defendant de
murred on the ground that, the plaintiff be
ing commune en biens, the price of the goods 
was due to the community, and therefore the 
action should have been by the husband alone. 
After service of the demurrer, the plaintiff 
made a motion to amend the writ by adding 
“ and lb* said F A. also personally." This 
was granted on payment of costs. Pleau v. 
Clément, 3 Que. P. It. 40(5.

Joint defendants — Appearance — Pre
sumption. | — A married woman made a de
fendant to an action jointly with her hus
band—joined for the purpose of authorising 
her—is presumed to be regularly before the 
Court if the parties have appeared by the 
same attorney and if no protest has been 
made by the husband. Broussi au v. Déchene, 
17 Que. S. C. 350.

Joint defendant» — Service of process
on — Bailiff’s report.] — Service upon a 
wife, séparée de biens, but not séparée de 
corps, of two copies of the writ of summons, 
one for herself ns the principal defendant, 
and the other for her husband, made a de
fendant as tutor to the plaintiff's infant 
children, is sufficient and regular, and is 
not vitiated by the fact that the bailiff al
leges in bis report that he served both defend
ant < Corbet/ v. Beaudoin, 4 Que. P. R. 44.

00
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Joint defendants .slander by wife.]— 
In :tn union for damages for slanderous 
words uttered by a married woman, the de
fendant'* husband .annot be jointly con- 
dvntru-d unless he is alleged to have become 
in any way responsible for his wife’s state
ment'. and the conclusion* against him per
sonally will be etru« k off <>n demurrer. (’«- 

Q it iv R. 281

Joint liability — Alternative liability — 
riection Estoppel—Evidence—Leave to sup
ply on appeal —Costs. Matthews V. II filer, 
3 O. W It 301

Libel by wife — Liability of husband —

husband and wife for da mate* for n libel pub- 
lisbed by the wife. At the trial in Vancouver 
the jury returned a verdict in the plaintiff's 
favour for flu. Held, by Martin. J., follow
ing Seroka v. h'attenburg, 17 Que. It. II. 177. 
that the husband was liable; and. also, that 
the cost * should follow the event. Mackenzie 
v. < unningham. 22 C. L. T. 48, S B. C. It. 
■jrm.

Marriage of woman pendente lite
Eights of husband. 1 If. during the pendency 
of a suit a woman who is a party to the suit 
is married, with a settlement under which 
her property i« to be H»-parate from that of 
her husband, the husband may obtain leave 
to take part in the suit for the purpose of 
authorizing his wife, but not on his own be
half. Toujnn v. Houle, 5 Que. 1’. It. 137.

Married woman — Aetion against ]—If
a woman, although separate as to property 
and engaged in a business as a merchant, is 
sued w ith<- it her husband having been cited 
to authorize it, the action will be dismissed, 

v. HeUefruUle. 7 Que. I*. It. 266.

Married woman sued as widow —
Exception to form.]—An action against a 
boarding-house keeper, who was held out and 
declared herself to be a widow, will not be
dismissed on an exception t-> the form, al
though the defendant is married and common 
as to property, \ormandin v. Dcsroehert, 
7 Que. IV It. U3.

Negligence Injury to wife.]—An ac
tion for damages for injuries caused to a 
married woman, common hi to property, must 
be brought hy her husband alone, and the ac
tion will. ii|Min demurrer, 1m- dismissed an to 
the wife if she is made a plaintiff, Major v. 
Paquet, Il Que. 1». It. 20.

Opposition — Act of administration —
Necessity for authorization of irife — Dis- 
missal of contestation — /{cscrration of 
rights. | — An opposition d/in He distraire by 
the owner of an Immovable to withdraw- it 
from seizure, is not an act of administration, 
within the meaning of arts. 176 and 177, 
C. <\ Therefore, a married woman cannot 
he brought before the Court in such a pro
ceeding unless authorir.i-d by her husband or 
by order of a Judge.—A tVurt asked to pro
nounce upon a contestation of an opposition 
in such circumstance* should simply dismiss 
it, reserving the rights of the parties. Vali- 
quet V. Stevens, 31 Que. 8. C. 183.

Opposition by wife — flomit'il of hu» 
band — Phading. ] The matrimonial status 
of husband and wife being established bv 
ÜM ! i v of tb domli il of the huebao l it t 
time of the marriage, the wife in asserting 
an opposition to a seizure must allege her 
husband's domicil, and no other, and, it 
•he alleges another domicil in her repl 
the contestation of her opposition, it wiil li
st ruck out on motion. Lemieux v. Lion - 
7 Que 1*. R. 341

Protection order — Affidavit Inform
ation and 6# Hr] hrnial. | Application f->- 
protrrtion order under s. 17 of the Marri»-I 
Women's Property Act, by a married woimi', 
The petition was verified by affidavit “ t<» tin- 
best "f my knowledge and belief.” All t) 
allegations in the petition were dénié»! hy :u 
affidavit of the husband. The application wn- 
dlsmissed with costs. Cochrane Covhrani 
21 (’. I,. T 87.

Recovery of damage* tor death of
■on — Claim by both husband and wife 
i'omnium///. J In tin- C8*e <»f im action 
recover damages for the death of a son. tlv 
damages and the action t-- recover thei 
personal, and are part of the community »>‘ 
property ; and the husband common n< t 
giHiils lias the right to bring such action ns 
the head of tin- community. When two plain
tiffs who sue jointly, designate themeelvi 
husband and wife, without alleging sépara 
tion as to property, they are presumed to bl
under a legal community as to property 
There is nothing to prevent a husband an»! 
wife common as to property from bringing 
an action jointly concerning the property >■' 
the community. St. I.aurait v. Tclephnn- 
Co. of Kamouraska, 7 Que. I*. It. 293.

Slander of wife — Sole right of husband 
to sue. ] In the vase <»f community of goo.lv 
the husband has the sole right of action f»r 
recovery <>f damages for slander of his wife. 
2. The wife cannot be joined with th** hus
band in the institution of the action, even if 
the latter nets in his personal capacity ami 
not solely to authorize her; ami upon ■ !• 
murrer, the demand of the wife will Ik* <li- 
missed. Caron v. Ijorivé, 5 Que. V. H. 332.

Tort — Personal injuries of wife.] — A 
married woman common as to property may 
he joined with her husband in his claim ns 
head of the community to damages, a part - : 
which is based upon personal sufferings which 
she has endured. Prévost \, Village of 
Ashuntic, 24 Que. 8. C. 408.

Wife - Authorisation — Counsel - Sur
vive.] When a married woman Inis not i'cii 
authorized to ester en justice, when* such 
authorization is necessary, she cahnot choos»- 
a counsel, and a motion served upon said 
counsel, even after she has been judicially 
authorized, will be dismissed, but without 
«•lists. I.aecrdiérc v. Drouin, 8 Que. I*. K 
207.

Wife separate as to property Mar
riage contract—Saisie-arrêt before judgment 
—A«t/i<>ri;ot«on.|—When» u married woman 
is separate as to property, and it is stipe 
luted by her marriage contract that she rhnll 
have tiie sole administration of her property, 
■he may, without the authorization of her
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husband, issue in her own name n saisie- 
urrrt before judgment, which is an «1- /< con
servatoire. Cyr v. A Hard, 8 Que. I*. It. 342.

Wife sued alone — Absence of author- 
i:ation—\ullity — Objection — Curing - - 
( 'usts. 1 —Proceedings taken against a wife 
under the control of her husband, before be
ing authorized either by the husband <>r by 
the Court, are absolute nullities, and will be 
so declared upon demand even after enquête 
and at the argument. 2. Nevertheless, a de
mand of authorization of the defendant made 
by the plaintiff also at the argument should 
Is* granted. 3. No order can be made as to 
the costs of the proceedings of either party 
before such authorization. Demers v. Du
fresne, 4 Que. I*. It. 130.

Wife sued alone - Authorisation by hus- 
bund — How shewn.] - In an order that a 
wife may be regarded as authorized by her 
husband as defendant to an action, it is 
not sufficient that he should have assisted 
during the trial by giving instructions to the 

g pr< -' ii . but It 1 - 
necessary that such authorization should ap
pear on the record, or that the husband 
-hould be a party to the cause with his wife, 
without which he escapes tin- jurisdiction of 
the Court. Thibaudcou v. Désilet», 10 Que. 
Q It. 183.

Wife sued alone — Defamation—Ser
vice of pnx < ss—Authorization of husband— 
Execution of judgment — (foods of com
munity. ) — A wife commune en biens, de
fendant in an action, is not validly served 
with process unless copies of the writ and 
declaration are served upon her husband as 
well as upon her. Service at the conjugal 
domicil, made by leaving with the husband 
for the defendant a copy of the writ in which 
the husband is named “ to authorize his 
wife," is insufficient ami void. 2. In an 
action for damages for slander, against a 
wife under control of her husband, default 
of authorization of the wife, either by the 
Ini-band or the Court, vitiates and renders 
void a judgment recovered against her.—3. 
The facts that the husband lias received 
from the bailiff the copy of the writ and 
declaration intended for his wife, that In* 
has chosen the advocate for the defence, and 
that he lias been present at the hearing, do 
not constitute a sufficient authorization, and 
th* husband has the right to maintain an 
opposition to the judgment against the wife 
in an action for damages being executed 
against the property of the community. 
Thtbaudeau v. Désilvts, 4 Que. V. II. 1.

Wife sued alone — Money demand — 
Appearance by husband.] — The defendant, 
a marchande ublique, was doing business 
authorized by her husband. An action was 
instituted against her for a claim arising 
out of her business, the writ being served up
on her personally and not upon the bus- 
band. Both the defendant and her husband 
appeared by attorney ou the return of the 
"lit, but did not plead, (hi an inscription 
for judgment c.r parte:—Held, that the hus
band should have l*een served with the writ, 
and not having been so served, judgment 
eould not be rendered against the defendant. 
Site n ira in v. Uoque, 2 Que. I*. It. 409.

Wife sued alone — Promissory note —
Exception. |—A married woman, séparé- de 
birux, may be sued alone, without her hus
band, upon a promissory note signed by her ; 
and nn exception to the form upon the ground 
'ha: her husband was not made a party as 
authorising her, is not well founded. Eraser 
v. Ogilvie, 3 Que. I*. It. 424. .HO.

Wife sued alone —- Separation — Lttn- 
ne y of husband—Contract of wife—Author- 
nation—Curator—Act of commerce—Excep
tent to form. I—1. A wife who has obtained 
a judgment declaring her séparée d- biens. 
but has not caused il to be executed, and 
lia- in a contract made by lier described her- 
m If a- a wife séparée de biens, without men
tioning whether such separation is contract
ual or judicial, cannot set up that her con
tract i- void by reason of the non-execution 
•if such judgment. 2. The curator of the 
husband declared interdit has no capacity to 
authorize any act of the wife, and, conse
quently, is not a necessary party to an ac
tion against the wife. When a husband is 
interdit, it is for the Court to authorize the 
wife, and such authorization may be given 
at any stage of the cause. 4. Keeping board
er- is not an act of commerce necessitating 
marital authorization ; and, even if it were, 
the abseii' < of authorization would not be 
a groun i of exception to the form. Pari
zeau v. Huot, 3 Que. I». R. 395.

Wife sued with husband as iuis-en- 
rause Failure to serre husband — Author
isation -•/ • - urt. I The plaintiff sued “ Dame 
M. P. I*, the wife, separate ns to property, 
of F. J. 1$.. and the said i-\ J. It., made a 
party t'i assist his said wife." process in 
the action was served on the wife herself on 
the 15th November, 1901, at Quebec. It was 
not served on the husband. Tin- action was 
entered in Court on the 21st November. On 
the sam.- day the defendant alone, without 
the assistance of her husband, and without 
any authorization, appeared by her advocates. 
On the 23rd November, the plaintiff served 
those advocates with a notice of a petition, 
alleging tint the husband bad left the coun-

servi him, and praying that the Court would 
authorize the defendant to defend the pres
ent cause, which was an hypothecary action : 
—Held, that the wife not being able in such 
an action to defend without the assistance or 
the authorization of her husband, or the 
authorization of the Court, the plaintiff, who 
sued her as assisted by her husband, and 
who could not. because the husband had left 
the country, effect service upon him, should, 
before bringing the action, have obtained the 
authorisation of the Court. Such authori
zation should be refused him in the case ns 
it stood, because the wife was not regularly 
before the Court; and the service which had 
been made and the appearance which she 
had entered by her advocates were absolutely 
void. The question how a married woman 
may he authorized or served, discussed. Cre
dit Foncier Franco-Canadien v. Dufresne, 21 
Que. 8. C. 108.

Wife suing alone — Account — Parti
tion.]—A married woman, common as to 
property, cannot bring nn action for nn ac- 
eount and en partage unless her husband 
be made a co-plaintiff with her in the suit. 
(iiroux V. (iiroux. Ill Que. 8. C. 372.
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Wife seing alone — Authorisation —
Trespass — Release. | — A wife, common ns 
to property. may, with the authorization 
of her husband. Hin' for trespass to her per
son. such ii claim binding the community ho 
that a release granted by the wife in the 
presence of her husband would be valid. 
Laurin \ Dtorockors, 17 Qae. s < ' i.

Wife suing alone - Death — Revivor 
—Curator — Appointment of—Intervention. ] 
—The plaintiff, a married woman séparée de 
corps, sought to art aside a sale of land made 
by her husband, alleging that she was the 
owner. She died while the action was pend
ing. her succession was declared vacant, and 
the curator proceeded with the action. The 
husband intervened, demanding that the ap- 
pninfment of a curator should be set aside, 
the substitution of himself for the curator 
appointed, and his being put in possession of 
his wife’s property. The curator opposed 
the intervention, first, because the husband 
was already a party to the suit as mis en 
cause; second, because the appointment of a 
curator can only he set aside in a direct 
action Held, without admitting that the 
intervention was well founded, that it could 
lie set aside upon the grounds alleged, Car
rière v. Soinl Pierre, 3 Que. £*. R. 299.

Wife suing all——Death of ehild by 
former marriage — Damages for—Costs.1— 
An action for damages for the death of a 
child born of a former marriage should be 
brought by the second husband of the vic
tim’s mother, if she is commune en biens with 
her husband.— If objection to an action 
brought by the wife is taken by demurrer 
on tenus, the action will be dismissed, but 
without costs of the hearing. Lefebvre v. 
Dominion Wire Mfg. Co., 3 Que. V. R. 224.

Wife suing alone — Dismissal of action 
—Petition of husband to set aside.} — A 
husband, commune en biens, cannot proceed 
by way of petition to set aside a judgment 
dismissing the action of bis wife on the 
ground of her incapacity to sue, which ground 
was raised ore tenus Lefebvre V. Dominion 
M ire if/g. Co., 3 Que. P. K. 417.

Wife suing alone - Personal services— 
Adm 'Iistrotor — Notice — Corroboration. | 
—A married woman has no right of action 
for nursing a person boarding with her and 
her husband, unless there has been a special 
agreement with her to pay her for such ser
vice; and in that case she should sue for It 
alone. Young v. W ard, 24 A. It. 147, dis
tinguished. -The claim of a creditor against 
the estate of a deceased person, whose domi
cil was in Manitoba, is not barred in a 
Manitoba Court by failure to sue within six 
months after a notice under s. 31 of It. 8. 
M. c. 14<l. repudiating the claim given by 
an administrator of such estate appointed by 
a foreign Court, though the letters of ad
ministration lie afterwards re-sealed in Mani
toba pursuant to the Surrogate Courts Act. 
Such a notice, to lie effectual, must be given 
by the person who is at the time the duly 
appointed administrator of the estate in 
Manitoba.—Whilst the evidence of a claimant 
against the estate of a deceased person should 
be clear and convincing and, if not corrob
orated. will not be readily acted on. there Is 
no absolute rule of law requiring such cor

roboration in this Province. In re (Sarmtt. 
31 (*h. ]l. 1. and In re Hodgson. 11,. 177 
followed. Doidge v. Minims, 20 <\ L. I 
IN». 13 Man I. R. 48.

Wife's remedy against person Incit 
lng husband to drink and to ill treat
her. |- -When n person incites her husband 
to drink and to Ill-treat her. tb" wife ci 
mon as to property has the right to an ac
tion in damages which she may institute, 
upon her husband’s refusal to do so, with 
the authorisation of n Judge. Art. lists 
C. C., which fives to the husband the < x.t 
rise of all his wife's movable or possessory 
actions, is merely permissive and does not 
deprive the wife of her right to herself in
stitute, after being authorised, suits-at-law 
involving her Interest a, more particularly 
when they are exclusively personal to her. 
Vote v. Riehardson ( 1903), 3V Que. S. C 1

2. Alimony—Alimentary Allowances.

Absence of evidence of Improper con
duct by either husband or wife. )- Plaintiff 
alleges abuse, temper, etc., on part of de
fendant. The young married couple had ap
parently an occasional tiff, but there was no 
pretence of any violence or improper condm t 
by either husband or wife :—Held, that iIk 
action was wholly unwarranted and should 
he dismissed- Forster v. Forster (19091. 14 
O. W. It. 790, 1 O. W. N. 93

Affirmed by Divisional Court. Forshr v 
Forster, 1 O. W. N. 419.

Action by wife - Allowance for self and 
children. I—A married woman is entitled t" 
sue in her own name for an alimentary i 
low a nee for her own support and that of h*r 
minor children, although she has not been 
appointed tutrix to the children, (ialloghc 
v. McRnroe, 17 Que. 8. C. 204.

Action for — Wife living under same roo! 
as husband. I —So long as n wife remains 
in her husband's house, though occupying a 
different bed, she is not entitled to alimony 
Forster v. Forsiir ( 1909), 14 O. W It 
7'.m;. specially referred to.—When a wifi i- 
liviug with her husband, if he gives h>r 
nothing but the shelter of his house, sh* 
entitled to provide food and apparel for let 
self at his expense and he is bound to pay 
for them. Debenham v. Melton (lKfyii, !.. 
R. 5 Q. H. I» 894 at p. 398. follow*! 
/•rice v. Prier (19101, 10 O. W. 11. 2d». 
21 O. I. R 464. 1 U W. N. 977.

Action for alimony tried at Sault St- 
Marie, 27th December, 1909. Britton, .1 
dismissed the action ; the defendant to pay 
the cash disbursmenta actually and properly 
made by the plaintiff’s solicitor Chester 
field V. Chesterfield I 1910), 1 O. W. N. 29*.

Action for a redaction- Must it br
asked by action or petitionf—Motion for u 
reduction pending suit—C. /*. 117.1—Plain 
tiff having elected to seek, by a common law 
action, a reduction of alimony fixed by a 
final judgment, cannot by motion ask tor 
such reduction pending suit. Price v. Pria 
(1910), 12 Que. I». R. 32.
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Alimentary allowance Liability 

w ift v grandmothtr.J A men I 
to furnish maintenance to the grandmother 
of In- wife. Heechèna \. 1/orin, 35 Q e 
8. C. 96.

Circnmatancee Justifying wife in 
leaving husband and living apart
1/egiil cruelty — Evidence — Income from 
wife's separate property—Receipt by hus
band with consent of wife—Right to account 
—Agreement for payment of weekly allow
ance — Real Property Limitations Act — 
I‘leading — Account. Willey v. Willey, \) 
u L B

Conduct of husband Wife leaving hus-
ml Justification Right to alimony.]

— A wife whose husband by his conduct 
makes their living together impossible has a 
right to leave the conjugal domicil and ex
act an alimony allowance without being 
obliged to have recourse to a demand for 
divorce or separation d> corps. To obtain 
alimony it is sufficient for her to establish 
that her husband does not provide for her a 
suitable dwelling place and is not in a jiosi- 
tion to guarantee her safety and dignity. 
Gravel v. Lafioulière, 14 Que. K. B. 386.

Contempt of Court. ]—Judge in Cham
bers will not discharge a prisoner com
mitted by Court of Gov. and Council for 
contempt in not paying alimony pursuant to 
decree. Capell v. Vu pell (I860), Pet. P. 
K. I. 183.

Costa in alimony action — Solicitor 
and client Rule SOU. Mellor V. Mellor
( B C.>, 3 W. I* R. 34.

Cruelty - Condonation. Reynold* v. Rey
nold», 6 O. W. R. 782.

Cruelty - Condonation—Receipt by hut- 
bund of income of wife's separate properly
— 1 ch'ofi for arrearn of annuity Real 
Property Limitation Art, R. .S'. If. 1902 c. 
100, ss. IS, 2i—Charge on land by agree
ment substituted for form>r agreement -In
terest. ]—The plaintiff and defendant married 
in 1887. In 18112 an action for alimony 
brought by the plaintiff was settled by the 
resumption of cohabitation and by the de
fendant agreeing to pay her $3 per week 
during her life, in addition to maintaining 
her according to his station in life. The 
parties lived together until April, 1!*K and 
during nil that period seemed on the whole 
to have got along fairly well together. The 
defendant's conduct towards the plaintiff 
was, according to the findings of fact, often 
morose and unkind, and he sometimes swore 
at her. and he displayed none of that sym
pathetic consideration for his wife which a 
husband ought to shew, but the only act of 
violence charged since the settlement of 1892 
was one which had taken place in 1904 and 
had been provoked by the plaintiff, who was 
Quick-teuifiered and irritable and often made 
no attempt to control either her language 
or her actions:—Held, that the plaintiff had

madt out a case of legal cruelty, as 
defined by the decided cases, entitling her to 
live apart from her husband. Ruaaell v. Itua- 
aeU, 11M1#7| A. 0. 396. followed lAi veil v. 
Lovell, 13 O. L. R. 00'.). distinguished. When 
a husband receives the income of his wife’s

separate estate and disburses it for the pur
pose of their joint establishment, he cannot 
be called on for art account, unless the wife 
« in prove that he received it bv way of 
I ''in. Hire v. Hire, 31 O. II 69, and Edward

vheyne, 13 App. Cas. 386, followed. The 
agreement of 1S92 made the payments of $3 
per week a charge on the defendant's lands. 
In 1900, in order to permit him to raise a 
loan on the land so charged, the plaintiff 
cave Iiim a <piit claim deed, on the under
standing that another agreement of similar 
tenor would at once be executed and regis- 
I'Ted after tin- mortgage. This was done, 
but nothing had ever been paid under either 
of these agreements :—Hi Id, that, in the ab
sence of a plea based "it s. 24 of the Real 
Property Limitation Act, H. S. M. 1902 c. 
J"0. the defendant was liable for the ar
rears of the annuity from the date of the 
first agreement, with interest, however, for 

g i an inly. th< whole being i 
charge on I lie lands referred to. Willey v. 
Willey. 18 Man. L. It. 298, 9 W. L. R. 166.

Cruelty - Evidence of — Amount of ali
mony allowed.—Hugg v. Hugg ( 1910), 1 O. 
W. N. 939.

Cruelty - Insufficient evidence of—Non- 
revival of prior eondanrd acta.) - - The 
Courts scrutinize very closely retaliatory 
acts of alleged violence and cruelty on the 
part of the husband arising out of the wife’s 
headstrong and irritating conduct, and will 
refuse unless such acts arc accompanied by 
intemperate and excessive violence to call 
them acts of cruelty, and so effective in re
viving prior condoned acts of cruelty and 
misconduct. In 1895 the plaintiff and de
fendant. who prior thereto had been living 
together, were married, but thereafter only 
lived together at intervals, the plaint iff liv
ing apart from defendant, and carrying on 
what she called a hospital for pregnant 
women. In 19)>4. on the defendant insisting 
on it, the plaintiff returned to the defendant's 
house, everything going on satisfactorily un
til the plaintiff desired to carry on the al
leged hospital business in the house, which 
the defendant refused to consent to. The 
plaintiff then rented a house for herself, and, 
during tlv defendant’s temporary absence, 
stripped tin* defendant’s house of nearly all 
tic furniture, removing it to her own house. 
This greatly incensed the defendant, and on 
lb. plaintiff using foul and abusive language 
11• him, he committed, as the plaintiff alleged, 
an aggravated a-sault on her. and by his con
duct rendered it unsafe for Iter to live with 
him. and revived prior condoned acts of 
cruelty and misconduct :—Held, that the de
fendant's acts were not of such an excessive 
and intemperate a character ns would render 
it unsafe for the plaintiff to live with him, 
and revive the prior condoned acts, for not
only did it appear that the alleged aaaanlt 
was grossly exaggerated, but was brought on 
by the plaintiff herself, whose sole object 
was to goad the defendant into acts of vio
lence which would justify an action for ali
mony. Payne v. Payne, It) O. L. R. 742, 
t; O. W. It. 428

Crnelty — I nfounded suspicions — In
i ii r y In health — Hanger of life — Eiyidcnce 

I 'ustody of child. |—Plaintiff brought ac
tion for alimony on grounds of alleged
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cruelty, etc. gome three year* before there 
had been n separation on n<*<-ount of defend
ant* cruelty, but theae differences were ad- 
Jested and an agreement a* to renewal of 
marital relation* was made. Defendant re- 
newed hi* acts of cruelty. At trial Clute. 
J.. held defendant’s conduct to amount to 
legal cruelly and gave plaintiff alimony at 
rate of #18 per month and the custody of 
their Infant son Russell D., aged 14.—Divi
sional Court allowed defendant’* appeal and 
dismissed plaintiff* action.—Court of Appeal 
reversed Divisional Court, 14 o. \V. R. 22''*. 
and restored the judgment of Clute, J., I.'l 
Q xv R (WO M reditl J v 
Cowie v. t'owie (1910), IB O. W. R. 707. 

Ree HO. W. R. 675.

Cruelty not amounting to personal 
violence Threat* Wife leaving hus
band — Justification — Condonation • - 
Cost* — Custody of infant child. Lovell v. 
LowU, 5 O. W. R. PH, (140, (1 O. W. R. 1121.

Desertion— Offer to receive wife bark — 
Ro*a /Mrs.)—In an action for alimony, on 
the ground of desertion, in order to give 
effect to the husband'* offer and wlllingn»** 
to receive back his wife, the Court mu*t be 
satisfied that it i* made bond fide, and not 
merely set up to prevent ihe pronouncement 
of judgment again*t him. Crathers v. 
Crothert, 1 I\ Sc D. 6(58, specially referred 
to. Bai v nar. Ill c. L. T. 14. 211 C. L. T. 
H4. SI O. It. SSI.

Desertion — Offer to receive wife bark 
—Bonn /fife*.) -The defendant in an action 
for alimony offered to ” receive the plaintiff 
a* hi* wife ai any time when *he i* prepared 
to o rne and reside with and accept the home 
lie i* able to provide f..r her and conduct 
herself a« a wife reasonably should hut the 
trial Judge being satisfied upon the evidence 
thaï des* riion hail been proved ami that the 
defendant’* offer waa not honestly inaile, but 
solely for the purpose of avoiding a judgment 
for alimony :— Held, following Ifar \. Bar, 

.’Il O. R. .'121. that such offer, under the clr- 
cumstnm-es, was not eutflcient to defeat the 
piiiinti:!'* claim, r.met v. /.'met, 26 <’. L. T. 
I'd. 16 Man. L R 362.

Discharge - Costs — Ç. P. 6!il.] Art. 
661 C I*, provide* that, in suit* for alimen
tary allowance*. no more cost* can be al
lowed plaintiff than in an a*'tiou for the 
monthly allowance granted, and is applicable 
to suits fur n discharge from or a reduction 
of such maintenance. - These rule* apply 
both to costs which plaintiff has the right to 
recover if hia action is maintained and those 
of defending party if the action in dismissed 
or maintained in part only with oo*t* against 
plaintiff. Munau v. Michaud (1900), 17 
R L. n. a. 12.

Divorce Impotence. | — Permanent ali
mony may be granted in a divorce unit 
where the wife ha* obtained a decree ni*t 
for divorce on the ground of impotence. 
Broun \. Brown, 13 R. C. R. 73.

Divorce suit - Evidence of hatband.] —
In a suit for divorce and alimony the re
spondent. the husband, i" not a competent 
wltnes* on the question of alimony. Vor- 
ton v. Morton, 23 C. L. T. 17.

Dower — Bar — Adultery - Ment r*u.| 
—Claim by widow tor dower. There was n 
voluntary separation. About nine years 
after the separation she went through the 
<•* remony of marriage with another man. 
Hearing that this supposed marriage wa- 
illegal, she left her second husband, ami 
never returned to him, but supported In r 
•elf. Her hist husband had remarried 
Held, that she was entitled to dow : 
Phillips x. Phillips, 6 K 1, R. 478.

Effect of altered circumstance* of
parties — Alimony and conjuyal duty of 
mutual support Right uUmony • 
children of married person in district.) 
Agreements respecting alimony belwi'ii 
those to and from whom it is due, nre «ab
ject to such modifications as the altered eon 
ditiona in the circumstance* of either par» y 
may require. The right to alimony fn»*i 
consort arises from the conjugal duty of 
mutual support. Hence, a married person in 
distress must first claim assistance from hi* 
or her consort, and it is only the impossi
bility of the latter to provide it, that en
fin- obligation on the children. Barry \ 
Berry | 11I0ID, 38 Que. 8. C. 124, Rl It I
n. s. 92.

Exemption from seisure (lift under
' ' i 1911

An alimentary allowance created by a deed 
of gift under onerous title is sellable, /(iron 
V. Biron 11910), 11 Que. I*. It. 420.

Husband without means. | A husband.
who i« not abb- to earn his own living nmi 
who Inis no Income beyond what will bar. ,, 
sup|H>rt him, will not lx- ordered to pay an 
nlit . ntnrj allowance to his w llu\ 
v. St. Mart, 5 Que. 1*. It. 4fM

Interim - It •'tcon/iin divorce — Finun- 
liai ability to pay alimony.]—Order ir • 
for #11» a month alimony from service ■' 
writ anil #60 for interim di*hur*ement- !' 
fendant pb-ndeil a Wisconsin divorce: //-/-/. 
that no effect Could la* given to it a' 'le
stage of the action. Stritzer v. Sinter 
(19071, 10O. W It. 4ih;. followed. J/c# ally 
v. Met'ally ( 1909), 14 O. W. It. 788 '
o. W N. 96: afflin .-d, 14 O. \\ R l"i: 
1 O. W. X. 187.

Interim alimony — Action for tvpura- 
lion lh tertian. |—A wife, sued for ti'paru
tion d< corps, who, without the author 
tion of tin- Court, has left the conjugal do 
ell ha* n<; right to an alimentary allowim- • 
from her husband pending the action. Pro- 
tain v. Prévost, 23 Que. S. O. 8.

Interim alimony — Adultery — .If*an* 
of support. Cunmnyham v. Vunninijhii.m 
( X'.W.T. ), B W. I* R. 614

Interim alimony Order for protection
of wife Indictment for non-support 
Ability of wife to support herself Snmll 
allowance—Disbursements. Quinn v. Quint,
12 O W. R 206.

Interim alimony - Quantum — Evi
dence. IHebert v. IHebert, 7 W. L. R. 468.

Interim alimony and disbursement*
—Denial of valid marriage—Amount allow-d. 
Johnttim v. Johnston, 9 O. W. R. 217.
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Interim alimony and disbursements

I i
Harden v. Harden, 11 O. W It. 474.

Interim alimony and disbursements
Marring* admitted Hepai i ion if1 i 

meut Adultery — Foreign divorce. Swit
ter V. Hwitter, lo O. W. It. 400.

Interim allowance Cost» Disburse- 
meats — Undertaking.] Notwithstanding 
the language of Huh 1144 “only the
nmmmt of the rush disbursements art mill v 
and properly made by the plaintiff’s solici
tor ”—an order may be made in an action 
for alimony for payment by the defendant to 
the plaintiff's solicitor of n sum to cover 
prospective witness fees, upon the under
taking of the solicitor to account for nil 
sums not actually and properly disbursed. 
Stevenson v. »S'i« reason, lit <*. L. T. 302, ll> 
P. 'V 4M.

Interim allowance Deed of separation 
—Subsequent rt conciliation Desertion. | -- 
Tin* parties were married on the 20th De- 
cember. 181*8. tin the 20th May. ISH'.l. the 
defendant deserted the plaintiff until the 
25th June following, when he returned t" 
her. but immediuteh after deserted h- r again 
and left her without any means of support. 
The defendant, in answer in u motion f r in
terim alimony, relied ou the fact that when 
he and the plaintiff separated in May, ls'.Mi, 
they joined in a deed of separation by which 
the defendant was to pay the plaintiff $100 
«ni the 1st November, 18*.I'd, which the plain
tiff agreed to accept and rake in full satisfac
tion for her support and all alimony what
soever during her coverture: — 'eld, that 
the plaintiff was entitled to interim ali -my 
whieh, under the circumatances, should I» 

a week, with for cash disburse u-nts. 
Whether the deed, if the parties had con
tinued to live apart after it «as executed, 
would disentitle the plaintiff to the order for 
Interim alimony, was a question that would 
require consideration, but the effect of the 
reconciliation was to put an end t<> the deed. 
lire water v. lire water, 20 C. L- T. 1K2.

Interim allowance — Disbursements
Residence.]— In an action en separation de 
corps et de biens by a wife against the hus
band, which i- contested, she ha a right to 
require from him payment of interim ali
mony and disbursements in the cause. Wife 
also allowed to change the place «if residence 
assigned to lier at tin* beginning of the suit. 
Keily v. Lavery, 3 Que. P. It. 120.

Interim allowance — Evidence—Con
tredit tot -/ affidax its In'-rim di but mi at» 
—Speedy trial. |—()n motion for interim ali
mony. affidavits ns to earning power of de
fendant being specially contradictory, order 
made for defendant to advance #30 for in
terim disbursements. Case to be set down on 
peremptory list. If this not acceptable usual 
order 'n lie made. Amount **f disbursements 
to be fixed, fioldman v. Goldman, 13 (>. W. 
It <172.

Interim allowance — Petition for — 
Time. | A petition for Interim alimony can
not t-c presented before tin expiration of the 
time f.,r tiling the preliminary pleading*. 
t hr is tin v. Christin, 3 Que. P. It. 387.

Interim allowance — Petition for —
Time Uesidenet of wife.] A petition by 
the wife for a provisional allowance, in an 
action for separation from lied and board, 
will not be granted until the wife's place of 
residence pending the suit lias been tixed by 
tin t'ourt l.auznn \. Hébert, 3 Que. P. It. 
448.

Interim allowance h'eduction.]—Upon 
the application of the defendant, the hus
band. an order was made reducing the 
amount of interim alimony payable to the 
plaintiff, the wife, under a former order, 
upon shewing that the necessities of the wife 
bad diminished. Doudiet v. Hardman, 2 
Que. P. It. 447

Interim and disbursements — .4 mount
to allow.]- The amount of interim alimony 
which should be allowed does not depend on 
the husband's income: all that can reasonably 
he asked for is an income “suitable to her 
position " until the suit is beard. Sykes v. 
Sykes f lHt>7| p. 30ft, anil Kettle wall v. 
Kettle well \ lx«is|, p. 138, followed. Bugg v. 
Itugg (pnto-. 14 , • \y. it. 1014. 1 O. W. N. 
210.

Interim and disbursements — Pefend-
nnt pleaded an agreement of separation— 
Plaintiff -wore that she never was paid any
thing and did not understand the agreement 
—Order granted for $0 a week and #30 for 
interim disbursements. At wood v. Atwood, 
T. p. It 125. 10 P. It. 50. nn-l Lofranet v. 
Lafranee, IS P. It. 62. referred t«>. Itentty
v. It atty (UM.ii. 14 O. W 1! K«3. 1 O.
w. n. 24::.

Interim disbursements—Counsel fee — 
I 'nth rtal. inn Praetiee.] -Where the counsel 
to I-, ctignged is not the solicitor for the 
plaintiff nr hi- partner, it is proper that a 
counsel fee should be allowed to the plaintiff 
ns part "f her prospective disbursements to 
1-e paid by the defendant in an action for 
alimony: and in this case an order was 
made before the trial f--r payment of a fee of 
$p I. upon the undertaking of the plaintiff's 
solicitor that be would not himself act as 
counsel at tin* trial, and that he would ac
count f* r any iwrtion of such sum of $40 
not actually and properly disbursed by him 
for M.imsel fee.- Gallagher x. Gallagher, 17 
1‘. li 575. followed. Cou h v. Cowic, 12 O. 
W. 1! 0*7. 221'. 17 O L. R. 44.

Interim disbursements — Order for 
undtr Deserted trio»»* Maintenance A<t — 
It. s. n. 11 SOT) c. Hi7.1—Where plaintiff 
wife, within a w- ->f the issue of the writ, 
obtained an order under the Deserted Wives’ 
Maintenance Act. It. S. O. (1807), c. 167, 
for payment to her by defendant of #3 per 
w« 1 k and $4.75 costs, the Master in Cham
bers dismissed a motion for Interim alimony 
and disbursements, with costs, t'oieardine v. 
Cowardine (11110-, 16 O. W. It- 003, 2 O. 
W V II

Interim order — Application for—Affi
davit Irregularity — Direction to have re- 
sworn- Alleged insanity of plaintiff—Neces
sity for next friend — Merits of action— 
Chances of ultimate success — Discretion. 
Thrower v. Thrower, 3 O. W. It. 541.
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Iuteri* order Defendant without 

mtans.) An order fur interim alimony mill 
not l* made against a defendant where it In 
not shewn that he ha** rhe means to comply 
with such an order, if made. Pherril v. 
Phrrril, 24 C. L. T lU. « O. !.. R. <142. 2 O. 
W. It 1«W.

Interim order — Disbursements — For
eign defendant—No assets in jurisdiction— 
Provision for wife. Mother v. Mother, 4 O. 
W. It. 407.

Interim order — IIunhand't offer to pay 
for neetttarirn.] — It is not n sufficient an

on for interim nlimonj where
cruelty is alleged, that the husband Ims of
fered to allow the wife to get whatever is 
necessary for the house, in which l»oth are 
living hut not on friendly terms, and to pay 
for all such gotwls. Snider V. Snider, 11 I*. 
It. 14<t. distinguished. Lovell \. Lovell, 5 O. 
W. H lui. <M0, followed. Theakttune v. 
Tkeaintome, 141 O. L It 380, II. O. W. It
44HI, 4.U5.

Interim order - ■/uriidictinn — Divorce.) 
—The supreme Oourt of British Columbia 
has jurisdiction to grant interim alimony 
|M-nding an action for divorce. Mellor v. 
Mel lor, 11 B. C. It 32T.

Interim order — Petition. ]—A petition 
on the part of a wife for interim alimony 
during toe progress of an action against her 
husband for alimony, will be granted. Duck
ett v. Turgeon, 7 Que. I*. It. 467.

Interim order Right to — Amount 
Disbursements. Lovell v. Lovell, 6 (>. W. it. 
401, <MO. U O. W. It. 021.

Interim order Men foe app lying 
fornmi nrement of allowance Merit».] — 1. 
Vnder Rule 433 of the King's Bench Act, 
ail application f*»r interim alimony may be 
made as soon as the defence is tiled or the 
time for filing one to the original at;.tentent 
of claim has elapsed.—2. I'nless the state
ment of claim makes a demand for a specific 
sum by way of interim alimony, as con tern

it should only Is* allowed from the date of 
the order, not from the commencement of 
the action.—8. The merits of the defence set 
up should not Is* looked into or considered on 
an application for interim alimony. Foden 
V. Finit n, | 1894 | 1*. 34)7; Campbell V. Camp- 
hell, *, P R IJv and Keith v hath. 7 I* 
It. 41, followed. Me Arthur V. )h Arthur. 16 
Man. L. It 151. 1 W. !.. It !

Judgment — Liability of etlate of hut- 
band —7*oat». ) The obligation to furnish an 
alimentary allowance is not transmissible to 
heirs us a debt of the estate of the person 
w ho was under obligation to furnish the al
low an«*e. even when such |*erson has ls*eu 
adjudged to do so in his Ilf*.line, in this case 
by a judgment pronounced in an action for 
separation begun by a married woman against 
lier husliand. which judgment required the 
husband to pay alimony to his wife during 
her life. In this case. also, the costs were
divided, eves the ooata -'f the appeal, on ac
count of the relationship of the parties and 
the fact that they had proceeded by way of 
joint factum under Arts. 509 et teg.. ('. P. C. 
Daridton v. Wintrier, .3 Que. K. B. V7.

Jurisdiction of Court to grant
drnundn upon which granted- Adultery on 
port of aifi 11"1 1 Thi plain 
defendant to recover alimony on the grounds 
of desertion, cruelty, and adultery, and mi 
the trial It was established that the defend 
mu had been guilty of cruelty to t 
plaintiff and of desertion, and also of adul
tery. but whether before or after desertion 
did not clearly appear. It was also proved 
that the plaintiff after desertion had herself 
bwn -mil\ of adult« ry. By c. 29 of thi < 
solids ted Ordinances of 1898, respecting n- 
lions for alimony, the Court has jurisdiction 
to grant alimony : ( 11 to any wife win 
would lw« entitled to alimony by the law <>f 
Kngland ; (2 l to any w ife who would be en
titled by the law of Kngland to a divorce and 
to alimony as incident thereto; and (31 to 
any wife whose husband refuses to support 
her without any sufficient cause under cir
cumstances which would entitle her by tin- 
law of Kngland to a decree for restitution 
if conjugal right» :*—Held, that this has ref 

•• fence to the Imoerlal Act 20 & 21 V. e. 86, 
and the word “ divorce " as used in the 
Ordinance has the meaning of “divorce" in 
the Imperial Ael, l.e.. a vinculo matrimonii 
—2. That the plaintiff, having herself been 
guilty of adultery, would not be entitled un
der the law of Kngland either to a judicial 
separation, a divorce, or a decree for restitu
tion of conjugal rights, and therefore could 
not recover alimony. Judgment In 6 Ti 
I* It. 308. ft W. L. It. 392. affirmed, hub 
v. Lieb. 1 Sn**k. !.. R. 303. 7 W. L. It. 824

Justification of wife leaving - Vi.
lenee—Adultery—Misconduct of wife. Fal- 
vey v. Fah ey, 2 O. W. It. 47tl, 832.

Legal cruelty. | — This was an alimony 
action. The trial Judge held that legal 
cruelly hud not been shewn as construed in 
Lovell V. Lon II, 13 O. !.. It. 509 Wh- i 
the defendant had farmed the plaintiff's land 
ami taken the income with her consent sin- 
is not entitled to an account. A previous 
alimony action had been settled in 1802 by 
defendant agreeing to pay $3 per week. S < 
lion 24 of Real Property Limitations Act 
not having been pleaded judgment was given 
for #3 per week from 1802. Willey v. Willi y.
o w L it. i on.

Lunatic wife Admittion to atylum lie
moral by relative».}—A husliand on two **■ 
••usions procured the release of his wife from 
the provincial lunatic asylum, where In* had 
procured her admission us a lunatic. After 
her second release she grew worse, becomiii.' 
violent and dangerous, and lie again applied 
for her admission, which was refused, it 
Is-iug insisted that she would only be ad 
mhied as a warrant patient, whereupon In* 
look proceedings under s. 12 of It. 8. 
is'.tT . 817, which resulted In her b
committed to gaol as a dangerous lunata. 
whence she was transferred to the asylum. 
Her relatives then applied to the Lieutenant 
(Joveroor and obtained her release, and six* 
went to li'.e with them, and claimed alimony 

ih hi. that an action therefor would no 
lie Iltll \. Ihll, 21 <\ L T 626. 600. 2 it 
L. It. 280, 541. liStve to appeal refused in 
Hill % Iltll. 22 C. L. T. 107, 3 O. L. R. 202.
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Misconduct of wife before marriage

—Condonation — Property in rhuftrls.l | 
Unchastity before marriage mid concealment 
of it from the husband until the birth of a 
child is not sufficient to make the marriage 
null and void or to disentitle the wife to ali
mony. Swift V. Kelly. 3 Knapp 293. I/o»n 
v. .I/o*». 11WÎ| I*. 2H3. \ . // <ian X. \. //.- 
yon. 2<! O. It. H, and 1 Idrich \. Ib/rie/i. 21 
O. It. 447. followed.—2. I'nder s 30 of the 
King's Bench Act. It. S. M lJHCJ. e. 10. a 
wife will Is* entitled to alimony if. by tin- 
law of England as it stood on the Kith‘July. 
Ib70, she would have been entitled lo a 
decree for the restitution of conjugal rights. 
By that law nothing but cruelty or adul
tery on the part of a wife after marriage 
would Im- a bar to an order for such restitu
tion or entitle the husband to a judicial 
separation.- Scott V. Scott, I Sw. & Tr. 113, 
and Russell v. Russell, | lso7| \ c. 3.1 fol
lowed.—3. Resumption of cohabitation is a 
necessary in: ndient of <ondonntion by tie- 
husband of any matrimonial offence com
mitted by the wife, such as would prevent 
him from relying upon it as a defence to an 
alimony suit. Knits \. Keats, 1 Sw. & Tr. 
334. followed—1. A wife abandoned by her 
husband is entitled to the engagement ring 
which he had given her before marriage, un- 
leas she had absolutely surrendered it to 
him ; but she is not. in ordinary circum
stances, entitled to demand and recover pos
session of wedding presents given by friends 
• •f the husband at the i ime ol t te ma rriag 
lx !.. 16 Man l* It 18 : .; w l R 11 ;
Multiplication of actions. | If a hus

band has sued his wife in separation from 
lied and board, and recovered by judgment in 
his favour, while a similar action by the 
wife is still pending, the latter, who has 
demanded a pension alimentaire in her ac
tion, will not be permitted to bring a new 
action for alimony, as she can obtain such 
alimony in the case already pending. Ham- 
iluit v. lit land, .7 Que. I*. It. 3*2.

Natural children recognised by their 
father nr*- entitled to maintenance from him, 
and their mother, tutrix of tie children, can 
recover it for them. Picard v. Gadoury 
( 1909). 3M Que. 8. i\ «6.

Provisional alimentary allowance
—Separation o* to lied and board—t'. IV 394 
(7): ('. 176.1—The husband, defendant
in a suit for separation as to ls-d and board, 
or even for alimentary allowance alone, is 
obliged to pay his wife an alimentary allow
ance during the pendency of the suit, I.a- 
fleur v. Gagnon (1910), 11 Que. 1*. It. 349.

Right to appeal. | — A wife separate as 
to property from her husband by marriage 
contract, whose action authorised by a Judge, 
in the Superior Court for alimentary allow
ance is dismissed, cannot inscribe tin- case 
in Review until she has been again authorised 
for that purpose. Itourgelus \. Goulet, 37 
Que. S. C. 1117.

Right to recover for natural child |
The mother of a natural child, although not 
its tutrix, has, in addition to her lying-in 
expenses, the right to recover for the child 
an alimentary allowance from its father. 
Cheerier V. hupreuil (1910), 20 Que. K. B. 
284.

Separation agreement — Absence of 
con nub rati,a lt< *titulion o1 conjugal right*

' ' tnand Réfutai.] If - /-/. upon I hi evi
dence given in an action for alimony, that 
the plaintiff wn«- t!m defendant’s lawful wife :

tw■ « n them was without consideration and 
void: that, tin plaintiff's mental and physi
cal condition being feeble, she could no’ lie 
said to hn\■ left tin- defendant's home volun
tarily: tli.it she had subsequently asked to 
lie reinstated in h*-r right-, which'the defend
ant had refused : and. therefore, she v as 
entitled to alimony. Hitch v. hitch | 19111, 
17 W. I* R. 108. Man. L. R.

Separation from bed and board ~C.
c. /7.7. | —A married woman who by reason 
of 1er husband's ill-treatment, and bv his 
misconduct, can no longer live in common 
with him. she may, however, sue him to re
cover alimentary allowance suitable to her 
means without instituting an action for sep
aration ns to property. I.a fleur \. Gagnon 
11919), HI R. !.. n. s. 39s. 11 Que. 1' R. 
349.

Support of poor relations Son-in- 
lair not liabb nadir /} I iV. nip. 7. to sup
port irife'n father.]—An application to set 
aside an order of justices of tin- peace, made 
under the Act 14 Vie. cap. 7. for compelling 
persons to sup|M>rt their poor relations. The 
objeetion is that the order is made against a 
son-in-law, who it is contended is not liable 
under the Act :—Held, that the statute only 
provides for tin- support of natural parents. 
It does not oblige iIn- maintenance of any 
relative who is out of the line of consanguin
ity. The son-in-law was therefore not liable 
t<> supjiort his wife's father.—Rule for set
ting aside the justices' order iti this case was 
made absolute. He Itnnan 11S.721, 1 V. E. 
I. It. 74

Unsuccessful action — Cants Conduct 
of action.]—Action for alimony dismissed :

Held, that defendant is not entitled to pay 
plaintiff's costs. He had paid the interim 
disbursements. < ’onsidering the plaintiff's 
examination for discovery and the facts in 
this case, it is not sufficient to say that the 
plaintiff's solicitors acted in this case us they 
would in any other. Costs refused. Keizer 
x. Ai-izer (19991. 12 W. L. R. 89.

Vexations proceedings — Motion to dis- 
/:■ » ata Interim ali

mony—Offer of wife to return—liuna /idea. 
Mordcn v. Ho,dm. 11 O. W R. 426.

Wife abused by hnsband. mother-in
line and another member of the family.] — 
Where husband, mother-in-law. and another 
raemlier of the family continuously abused the 
wife in various ways, set out iu the judg
ment. she was given permanent alimony at 
the rate of $10 per mouth, h. v. I). ( 1010), 
1.7 O. W. R. 357.

Wife leaving husband — Justilication 
—Cruelty — Condonation — Insanity of 
defendant — Foreign divorce — Divorce — 
Domicil — Amount of alimony — Reference. 
I.oj I house v. Loft house, 12 O. W. R. 140.

Wife leaving husband — Justification
— Crut lip — Evidence — Countercharge 
against uife — Jurisdiction of Court.]—A
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» iff is entitled to » judic ial separation and 
alimony when the husband hea been guilty of 

■ -.. « 1 k h la w i ual i lolenee of 
»m h a character aw to endanger personal 
health -»r safety, or of conduct causing a 
reasonable apprehension of such cruelty.
2 Th- Court may refuse alimony to the wife 
if ebe ha* herself been guilty of legal cruelty, 
or of net* which would justify the husband 
in leaving her. but may grant alimony In 
such case* if it should see fit so to do.—The 
jurisdiction of the Court in such case* dis- 
cussed Patrick v. Patrick, 7 W. L. R. 470. 
1 Hask I. H 44

Wife leaving husband Justification
Cruelty — Offer to take wifi- hack, Hum- 

mcl v. Hummel, 11 O. W. R. 118. «MfcT».

Wife leaving husband 7vilification 
— Legal eruilty II'hat constitutis 1 rt* 
affecting mental condition.] Legal cruelty, 
a* regards the conjugal relationship, does 
not necessarily dc|M-nd on physical acts or 
threat* of violence, but may arise from acta 
or conduct operating entirely ujion the men
tal condition of the aggrieved person.— 
Where, therefore, aucli a course of harsh 
conduct, treatment, and intlmic at ion on the 
hushend'a part towards his wife, a woman 
of delicate constitution, create*! such mental 
distress as was sufficient to and did impair 
tier health : and where hi* language of 
threats and menace, and his habit un I de
meanour, were such a* to create a well 
founded apprehension that the wife would 
suffer purse and more injurious treatment 
and hardship if she did not submit implicitly 
and submissively to anything the husband 
might choose to say or do •.- -Held, that there 
was such matrimonial cruelty shewn n* jus- 
tified the wife leaving her husband, ami en
titled her to a judgment for alimony. Judg
ment of a Divisional Court, 11 <►. !.. It. 547, 
7 (». W It 80s. affirmed: Meredith. J A . 
dissenting. Lovell v. Lovell, 8 O. W. it. 517, 
i:i o. I. it. a®

Wife leaving hnsband - Misconduct— 
Cruelty Justification — Antenuptial con
tract Con*truction - - Enforcement De
claratory judgment. Edgeworth v. Edge- 
worth. 2 O. W. It. 4(M. 3 O. W. It. 71.

3. Hut u ii or I'KoyiMK ok Mabhiaue.

Capias Dim I e fid that a da
fendant sued for damages for breach of pro
mise of marriage, has said to the plaintiff 
that he would go to the Vuiteti Stales to get 
rid of her if she in*i*ted that their marriage 
should take place within the time agreed 
upon, is nut sufficient ground for the Issuing 
of » < apian against him, if there is nothing 
to shew that he intended to earry out his 
threat and defraud the plaintiff.—2. The 
failure to carry out a promise of marriage 
does not. of itself. make the promisor liable 
to damages, hut it may become actionable, 
ami afford ground for the application of Art. 
1058. C. <*. —8. When the breach is imput
able to a fault, and real prejudice results 
from such fault, the action for damages dm* 
not arise from the validity of the intention 
to marry, but from the fact of the prejudice 
caused ami the obligation ini|*»sid by the

law upon the person who caused the preju
dice. to atone for It.—4. The fact that tin- 
defendant has withdrawn unnratnnablu and 
without reason hi* promise of marriage gives 
rise to an action for damages, and the plain
tiff is entitled to lie indemnified for the loss 
of her employment, travelling expenses, and 
trousseau, ami against injury arising from 
tin- difficulty of establishing herself for tin- 
future, having regard to the respective sta
tions and means of the parties. Walker v 
Hold man. Kl Que. 8. C. 4M

Delictual fault — Liability of parents 07 
infant Homage* — Pleading.] A breach 
of promise to marry is a delictual, and not a 
contractual, fault, nnd liability for the con
sequences is the same ns for those of a tort 
When, therefore, the party committing it i< 
a minor child, the parent incurs liability for 
it in the manner nnd under the conditions 
act forth in art. 1054, C. f*.—The damages 
recoverable by the disappointed suitor pro- 
IH-rly include all expenses Incurred on th- 
strength of the promise of marriage, a* well 
ns the value of time lost. The reiteration of 
allegations of fact, the expressions of opin 
ions, and the setting out of Irrelevant, if 
otherwise innocuous, matter, in a declara
tion, do not nfford grounds of demurrer, but 
rather of exception to the form or of motion 
to reject. Intcmosria V. Itonelli, 2H Que. 
S. V. 58.

Right of action — Offer to fulfil con
tract] The breach of a promise of marring- 
gives rise to an action for the recovery of 
damage* against the party guilty of the 
breach, and the latter cannot discharge Lis 
liability by offering to fulfil his broken pro
mise. Hmilrt v. (foudreault, 35 Que. S C 
2ÎH

4. Community.

Action by - Lunatic husband — Cura 
tor. | The action for damages for an injury 
sustained by a wife commune en bien* I- 
longs to the community, and can be mam- 
tain d only by the husband, or, if he has 
been interdict for insanity, by his curator. 
Sauriol v. Clermont, 30 Que K. B. 20-1.

Action by — Personal injuries to 1cif> 
Witness.]—A wife, commune, may sue with 
her husband, to recover damages for pc-r^-nnl 
injuries sustained by her, and in such an 
action lias a right to he a witness un lier wn 
behalf. Sullivan V. Town of Magog, IS Que. 
8. C. 107.

Action by —Personal injuries to 1rift | 
Tin- right of action for damages for personal 
injuries sustained by a married woman, com 
mull as tu property, belongs exclusively to 
her husband, and where she is joined in tin- 
action, she may be dismissed from the case 
on demurrer. Troude v. Meld rum, 20 Qm- 
8. C. 531.

Action by — Slander of wife — Jiefenrr 
in law. 1—Action for da mages for verbal in
juries. begun by a married woman, commun' 
en ba n*, assist' d by her husband :—Held, 
that the claim sued for belonged to the com
munity. 2. That the husband alone could
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begin nn notion for and in the nnmo of the 
community, 3. That the objection should Ih* 
taken by défense en droit, nmi not by exce|>- 
tion to tho form, floyette v. Prunelle, 3
Quo. 1*. It. 4«4.

Action by — Wife an trtfne«*.1- Where 
in nn action pertaining to the community tho 
wife in joined with imr husband, the wife lias 
no more right to testify in tin- cause than if 
the action had been instituted by the husband 
alone. Dunfy \. K'lly. 20 M. <V 231.

Action by hnebant! to recover debt 
due to wife before marriage Pleading 
— Evidence.] — A debt due to a woman before 
her marriage becomes due to lier husband 
only in his capacity of head of the commun
ity. and therefore in an action brought by 
him to recover the amount from the debtor 
be muet allege the marri ige an i th« com 
munit y of property which result from it. 
An action founded u[ion this obligation ns 
if it had been contracted with the husband, 
and supported only by evidence of the crea
tion of the obligation and of the marriage, 
will Is* dismissed. .l/awaicuffc v. Pronovost, 
28 Que. S. C. 44.

Action by wife - Authorisation by hus
band Defloration—Personnel property.\— 
Article 121t8. <\ <V. does not take away from 
a wife, common as to property, the right of 
exercising, with the authorisation of her hus
band, personal actions belonging to her. 2. 
It is necessary, however, that the declaration 
in such an action should make it appear that 
Ilv personal property which she claims does 
not fall into the community. Donohue \. 
Donohue, 4 Que. IV It. 3tiO.

Action by wife alone — Tort -Refusal 
of husband to join.] A married woman. 
lomtnune en biens, authorised de justiee upon 
the refusal of her husband, may maintain an 
action in her own name alone to recover 
damages for Injuries to her person and her 
honour by acts of violence of which she lias 
been the victim. 2. Although the compensa
tion which she obtains may be the property 
of the community, the principle of the action 
must chiellj lie considered, and it lias a char
acter peculiarly related to her person and 
honour, which she has the right to protect 
even against her husband. Itakir x. Ginyras, 
20 Que. H. CV 85.

Conservatory attachment — Separa
tion from bed and board # P. 95/1 IlOi; < '. 
r. | In an action in separation from bed 
and hoard, a conservatory attachment may 
issue for the purpose of securing to the wife 
her eventual rights in the community.—It 
is not necessary to allege and to establish 
by affidavit, for the purpose of obtaining 
such conservatory attachment, that the de
fendant is immediately about to leave the 
province of Quebec or that he is secreting his 
property with intent to defraud. Lefebvre v. 
Default OHIO), 12 Que. IV It. 45.

Death of one consort - Continuation 
of eommunity Inventory Prescription.]

At the time of the dissolution of commun
ity by the death of one of the consorts iu 
lMfi, the common assets consisted of hare 
necessaries of small value and exempt from 
seizure. There was no inventory or procés-

rerbal de carence made. and. subsequently, 
tli-' survivor contracted a second marriage. 
In an action by a child of the first marriage 
claiming a share in the continuation of com
munity :—Held, that there was no necessity 
for nn inventory of property of such insigni
ficant value, and that failure to make an 
inventory or procès-verbal de carence did not, 
under the circumstances, effect a continua
tion of community. Judgment in It Que. 
Q. H. 44 reversed. King v. Me Hendry, 20 
CV !.. T. 373. 30 S. C. It. 450.

Debt due to wife — Attachment — Affl- 
■'■i it ! An affidai it for an attachment, 
made in a cause in which the plaintiff is 
described as a married woman, without say
ing that she i*- séparée de biens, and stating 
that the defendant owes the plaintiff, per
sonally. a sum there mentioned, is irregular, 
because the married woman is presumed to 
be commune en biens, when it is not said 
that she is séparée de biens, and the debt 
due to the married woman is a debt of the 
communauté, and hence of the husband. 
Bhorey v. Hamilton. 2 Que. P. It. 574.

Execution of judgment—Renunciation
of eommunity Registration—Creditors of 
husband.] — A judgment for separation of 
property is sufficiently executed by th>* dé
chirât ion of the wife, given effect to by the 
judgment, that she has no rights or remedies 
to exercise against her husband, but the sepa
ration of property takes effect against third 
persons only from the time of the judgment, 
and the wife can only. a« against them, set 
up her renunciation <>f the community from 
the time of the registration of such renuncia
tion. Therefore, a contract made by a mar
ried woman, before the execution of tin* sepa
ration of property and the registration of 
li-r renunciation, is made for the benefit of 
!']• community, and sums due by virtue of 
such contract may be attached by the credi
tors of the husband. Retard v. Magnan, 22 
Que. S. C. 217.

Gift by husband to child - Fraud on
trip.] A gift of the property of the com
munity made by the husband in favour of 
one of the children of the marriage cannot, 
whatever tin advantages which the gift 
confers upon the child, even to tin* prejudice 
of the other * hildreu of the marriage, con
stitua a fraud as against the wife s-, as to 
enable her to claim that the gift shall be set 
aside as a nullity. Jodoin v. Itirtz, 22 Que. 
S C. 443.

Personal injuries — Right of action — 
Pleading Appeal.] -The right of action 
for damages for personal injuries sustained 
by a married woman commune de biens, be
longs exclusively to her husband, and she 
cannot sue for the recovery of such damages 
in her own name, even w ith the authorisation 
of her husband to bring the action. Where 
it appears upon the face of the writ of sum
mons and statement of claim that the plain
tiff has no right of action, it is not neces
sary that objection should be taken by plead
ing exception d la forme. Absolute want of 
n legal right of action may be invoked by a 
defendant at any stage of a suit : — Held, 
also, n .( a mere question of procedure upon 
which the Court would hesitate to interfere. 
Judgment of the Court below, 3 Que. IV It.
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1. 111. 16 Ou. s c. 1» Que. if It. 3*S7. 
affirmed nn different grounds. Mcr'arrm v.

M
C. I- T. :i23. 373. 30 8. C. It 310.

Plea of — Exception to form. | — Com- 
munitv lie tween hm-hand and wife, who are 
fih-<1 for damages. although it is a ground 
of defence u|mn the merit*, may be pl.-nded 
by an exception to the form if it conatitutea 
a good defence. Shank V. Ilouratta, 4 Que. 
P. R 2*7

Pleading — Particular* — Judgment — 
Katojipel. ) —Community of property In-tween 
husband ami wife in the general rule under 
the law of the province of Quebec, ami sepa- 
ration of property the exception. Therefore, 
a party setting ni» a judicial separation of 
property must indicate in his pleading where 
and when the judgment for separation was 
rendered, and this under the penalty of being 
afterwards estopped from setting up such 
judgment, (iron I f. Cardinal, û Que. 1\ It.
ltBi.

Promissory note — Debt of community
—.-teflon ayamtt tcifi Coat*.] A married 
woman was sued upon two promissory notes. 
Tiie writ of summon* described her as n 
merchant carrying on business under a firm 
name. It was not. however, alleged by the 
plaintiff that the notes had been made for the
pur;.....s of the business, nor with thi au
thorisation of her husband; and it was in 
fact established that the notes were given 
for a délit o' the > ummunaafl :—Held, tliat 
the husliand should have been sued alone.—. 
This objection not having been raised by the 
plea, hut only at the hearing, the defendant 
was allowed only such costs as she would 
have been entitled to under a judgment upon 
a confession of plea. Perron v. buguuy. 17 
Que. 8. <\ 11*2.

Property of wife - Pottettion of hut-
land Continuation after her deceate 
Aeknou h dgment -- /nt> eruption — Statu$ 
of ehildri n — Proof of marriage.] — The 
huNbaud, common as to property, ha* not the 
useful possesion of the property of the wife, 
although lie lias the enjoyment of it as head 
of the community. The profession which he 
continues to have after the death of his 
wife is equally precarious, since he cannot 
change the title of it.- An acknowledgment 
by the person in possession of the existence
of .i auparior title In til........urn of bis poeaee
slon. is a cause of interruption.—The pos
session of the statu* of legitimate children 
renders it unnecessary to shew the act of 
celebration of the marriage of their deceased 
parent*, bcirtteaux v. benefit eaux, 83 Que.
8. C. 2*8*.

Right of wife’s personal creditors.]
Community property cannot bo taken In 

execution of a judgment ngainwt the wife 
alone when she was n party to the suit with 
the permission of the Court hut without the 
authorisation of her husband. If the money* 
realised from -uch illegal sale of community 
property (the *ale is final as to the purchaser 
who has paid) are deposited in the office of 
the Court, the husband, as head of the com
munity, has the sole right to obtain the 
money The wife’s personal creditors have 
no claim upon it. If disputes arise between

them, upon their pretmded claims, ns to their 
respective rights of preference, they will be 
put out of Court, without costs. Dorval v. 
Morin (11*111, 71!» Que. 8. C. 41*4.

Rights of wife — Pleading—Demurrer.] 
— A wife common ns to property has no 
right of action to reclaim rights which be
long to the community. 2. The proper pro
cedure to have an action dismissed as regards 
her is by demurrer and not by exception to the 
form. betrouard V. Fortier, 5 Que. I*. It

Saisie gagerie conservatoire — Affi
davit Servi' e.]- - A taitie gagerie conterva- 
toire issued by a married woman, common us 
to property, against the goods of the com
munity, is governed by the ordinary proce
dure in matters of taitie gagerir, and the 
plaintiff is not bound to serve within three 
days from the service of the writ and de
claration, a copy of the affidavit tiled by In r 
for the purpose of issuing the writ of taitie 
gagerie ronterratoirr. Chartier v. Lorivièn. 
s Que. P. It. 131.

Saisie gagerie conservatoire — “ Mov
able effect*" — Petition to t/uath.] — The 
meaning of the words " movable effeett of tin 
i 'immunity," in Arts. 204 and 206 of the 
Civil Codi\ is not limited to the furniture 
which furnishes tin- common domicil, hut 
includes nil the movable property which be
longs to the community, of whatever uatun 
it may lie. Whether a same gagerie eon ter
ra torn could have been made under the pro
visions of Art. 204, C. C. or not, if the same 
is justified by tin- provisions of law concern
ing the issue of writs of seizure before judg
ment. u petition to quash the tamie gagerie 
w ill be dismissed. Lu< hapelle V. bagne. S 
Que. P. It. \H.

5. Divoice am» Separation.

Action by husband for separation
betei lion of tvifi Timi turn 1
tody of ehild. |—An action for separation for 
bed and lionrd by the husband against his 
wife on the ground of desertion, will not lie 
if brought four days only after tie- depar 
hire of the wife, while she was ill.—The 
Court will then fix a delay within which tie- 
wife should return to her husband, and in 
the meantime no adjudication will lx- made 
for the custody of the child. 'Pettier v. It< - 
langer, 7 Que. P. It 336.

Action by husband for separation
Order for interim ditbursements. j — It is only 
in exceptional cases that a husliand may de
mand a pr«visional order for costs in an ac
tion for separation ; if he has need of money 
to obtain the services of a special agent t» 
search for witnesses, or obtain information 
as to accusations brought against him, which 
in- denies, or to get information about tie 
facts. Leeaealier v. Labe lie, 7 Que. P. It. 
472.

Action by wife - AulAortsohon to live 
apart—Obligation of hutband to tupport — 
Alimony — Interim alloiranee — Vaeation.\ 
—A husband is always under an obligati n 
to provide for the subsistence of his wife, and
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an authorisation given to her, in the case 
of nn action en séparation »/. corps, to have 
n separate habitation from that of her hus
band, does not put nn end to that obliga
tion.—2. 1 hiring long vacation a Judge has 
jurisdiction to fix the amount of provisional 
alimony to which a wife sued or suing m 
séparation de corps is entitled. Prud'homme 
v. <ioulct, 0 Que. P. R. 31)7.

Action by wife — Interim alimony — 
Liability of - if* for -/- bit Pat ties I
Where n wife bringing nn action against her 
husband for separation has obtained from 
the Court an interim alimony allowance, she 
is responsible for the debts which she con
tracts for her support. If an action is 
brought against her for a debt so contracted, 
she cannot by way of dilatory exception de
mand that her husband be added ns a party. 
Dandurand v. De Repentigny, 10 Que. P. it.

Action by wife — Separation, contract
ual or judicial.] it in not necessary to al
lege in an action begun by a married woman, 
separate as to property, whether the separa
tion is contractual or judicial Davignon v. 
Chevalier, 8 Que. P. It. 114.

Action by wife against husband —
Authorisation of Judgt Vacation Cham
ber» — Adultery of husband — Custody of 
children — Family council—Order by Court 
of Appeal.]—Art. 1,1, <*. p. in forbidding 
Courts to sit between the 30th June and the 
1st September, does not take away from 
the Judges their necessary and ordinary 
powers of authorisation, which may ami 
should be exercised at any time, even during 
long vacation.—A Judge in Chambers may 
during vacation authorise a wife to sue her 
husband for separation of persons and pro
perty and to leave the conjugal domicil.— 
In the case of the adultery of the husband 
at the conjugal domicil, the Court will allow 
the wife ( if she cannot bring up the child
ren herself) to call a meeting of the family 
council to advise upon the care and custody 
of the children, and the Court will finally de
cide after receiving the advice of the rela
tives.- Such an order may be made ex utero 
motu by the Court of Appeal, if the order 
made by the Superior Court seems insuffi
cient. Edu ard v. Bellcau, 8 Que. P. II. 257.

Action by wife for separation de
corps Pleading — Pleas attacking char
acter of wife — Irrelevancy.] — In an ac
tion by a wife for séparation de corps, the 
husband, the defendant, cannot plead : (a) 
that he cohabited with the plaintiff for sev
eral months before his marriage, and that 
he married her when she was with child; 
(b) that on the very morning of the mar
riage he saw in her bedroom a young man 
of shady reputation ; and (c) that the plain
tiff could give no satisfactftry explanation 
of this occurrence ; all these allegations are 
foreign to the action, and will be struck out 
on inscription in law. lloldue v. Archam
bault. 10 Que. P. R. 143.

Action for — Evidence of parties. 1—In 
an action for séparation de corps the husband 
and wife may Is- heard as witnesses, even in 
support of the action. Talbot v. (Juilmartin, 
10 Que. K B. 504.

Action for — Misnomer of \rife—Wife 
separate as to property—Marriage contract 
—Exclusion from community — Exception to 
form.| A husband sued f»»r separation from 
bed and board cannot object that all the 
prenomens of his wife are not set out, espe
cially where the marriage contract and ex
tract from the marriage register are filed, 
and where she uses the prenomen by which 
she is known, and which is mentioned in her 
petition pour ester en justice.—‘2. The fact 
that, n woman, suing for separation from lied 
and board, is described in the writ as separ
ate as to property, whilst in the contract of 
marriage (which she has not alleged i exclu
sion from community is stipulated for, i* not 
a ground for exception to the form. Roy v. 
(Juesnel, 7 Que. P. It. 130.

Action for — Particulars.]—A wife su
ing for a separation from her husband will 
be ordered to give particulars shewing when 
and how her husband has seriously injured 
her. and in what way he lias rendered an 
existence in answer impossible and insup
portable by her; indicating in what circum
stances or with what person he has held 
slanderous conversations charged against him, 
and in u hat circumstances he refused to an
swer when she spoke to him. M> lançon v. 
ïiédard, 4 Que. P. It. 147.

Action for — Trial — Reconciliation — 
Preliminary hearing.] — Where, in an action 
for séparation de corps, the parties have, with 
the assent of the Court, divided the hearing 
to allow one of the parties, who alleges a 
reconciliation, to prove the facts constituting 
it, reserving the right to prove the other facts 
alleged by the parties, after adjudication up
on the reconciliation, the opposite party will 
not be permitted to reopen the hearing to 
prove facts having nothing to do with the 
reconciliation before adjudication by the 
Court upon this first question. Chris tin v. 
Lafontaine, 5 Que. P. R. 108.

Action for separation de corps — Ex
ception — Litispendence — Previous action 
— Intermediate reconciliation.] — An ex
ception of litispendence made by the defend- 

in i ion for séparation </• corps, 
upon the ground that a former action for 
separation is still pending, will not be main
tained if there has been a reconciliation of 
the husband and wife since the commence
ment of the first action. Delisle v. Dûmes nil. 
0 Que. p. R. 20.

Adultery of husband — Laches — Cus
tody of children — Alimony—Cost».]—The 
parties were n arrled in 1870, and had several 
children. Th» respondent committed acts of 
adultery in 1801, and proceedings were 
brought against him under the Bastardy Act. 
but were unsuccessful. The petitioner was 
aware of the proceedings, but the Judge 
Ordinary found that the respondent persuaded 
the petitioner at the time that he was inno
vent. She continued to live with him until 
1800. when, in consequence of his cruelty, 
she left him, taking her children with her. 
She thereupon instituted proceedings for the 
dissolution of the marriage, alleging cruelty 
and adultery at various times during the pre
ceding ten years :—Held, that the petitioner 
was not guilty of laches ; and there must be 
a dissolution of the marriage on the ground



HUSBAND AND WIFE. 18721871

of adultery ; the petitioner to have the cus
tody of the children. and the respondent to 
have aere** to them on terms to be nettled: 
the -urn to ho paid hy the respondent for 
alimony and for maintenance of the children 
to he nettled hy the Registrar: the petitioner
to have tl......... ta of the i" titlou and action.
Baker v. Baker. 21 C. L. T 357.

Ad niter y of husband — lacket — Cun- 
tody of < hildren. 1—The petitioner and re- 
spondent were married In IMHtl, and there 
were two children of the marriage. The 
respondent left Nova Scotia in 18W. He 
committed adultery before leaving Nova Sco
tia, hut the petitioner did not become aware 
of It until shortly before instituting these 
proceedings:—Held, that the iietitioiicr was 
not gulItv of any laches; and a decret for 
the dissolution of the marriage must pass 
with costs; the petitioner to have the cus
tody “t the children. Fraser v. Fra ter, 21 
t\ I» T. T»rt.

Adultery of pluintiE — Cron» action — 
/*/, adi ng Exception Particular».}
In an action for *»‘poration de rorpn the de- 
fendsnt cannot set up a* a defence that It 
Is the plaintiff who has been guilty of adul
tery and ask that, if a decree for a/paratinn 
de corpn is pronounced, It shall be against 
the plaintiff: that is the subject of a cross- 
action. —2. Such a defence should be at
tacked by way of exception to the form, and 
not by demurrer; and upon demurrer preuve 
avant faire droit will he ordered.—3. Upon 
demand of particular* of such allegations of 
adultery, and, as far as |s>ssible. the times 
when and place* where such acts of adultery 
were committed. Tkcucrcau v. Robert, 2
Que. p. r ran.

Adultery of wife — Damage» againnt
M'tho4 af wMMMal — 

Come 1 of ro renpondmt to annrunmrnt by 
trial Judge•- Right of iurf—tO rf */ V. c. HJi, 
». $t IImp 1 | Tl e i" titlou for divorce
claimed dnniage* from the co-respondent. On 
application for directions It was ordered that 
the trial should be by Judge without a jury. 
It was practically a consent order. A divorce 
was decimd //< /-/. hst ibe co-n ipondent 
by his actions on application for directions 
submitted himself to the (Court's arbitrament 
u.-'ou all matters in controversy in the plead
ings and damages assessed. Section 33 above 
does not apply. William» v. William», 11 W. 
L. R. 498.

Adultery of wife—Previous aeparation.)
— Ueld. that where a husband separates from 
his wife on account of her Intemperance, 
but make* no provision for her, thereby leav
ing her without any means of support, he 
is not entitled to a divorce on the ground of 
adultery committed hy her after the separa
tion. Forrmt v. Forrrnt and Morton, 21 C. 
î* T. 219. 8 B. C. It. 19.

Agreement to live apart — Provision
that wife shall have custody of infant child 
--Attempt to enforce- Illegal contract—Dis
missal of action. Barrett v. Barrett (N. W. 
T ), 4 W I» R. 7.

Alimentary allowance — Authorination
of wife.]—A wife who Is not authorised to 
leave the conjugal domicil cannot demand an

alimentary allowance, in the course of nn ac
tion for ntparation dr rorpn. /*rotajin v. Pre- 
rest. 6 Que. P. R. 103.

Alimentary allowance Right» of wife 
njjmuxt rihitu > * Po»t Mt» I A Wife, 
common as to property, abandoned hy her 
husband, who Is a béent in a foreign country, 
against whom she has begun mi action fur 
aeparation of the person, which is actually 
pending, may, her poverty being shewn, and 
with the authorisation of a Judge, claim 
against a relative or connection who is bourn! 
to provide her with support, an alimentary 
allowance for herself and her children. J. 
A wife who, before nn action in which she 
daims an alimentary allowance, baa e n 
traded debts In respect of the mean» o 
livelihood, may claim an alimentary allow
ance In respect of the past in order to pay 
such debts, dirard v. 1 invent, 21 One. S 
C. 200.

Alimony — Judgment — Inability of hut- 
bond to t»i)/ I nattily Baiaurt or ot
taihment.}—An alimony allowance may be 
exacted only according to the measure of the 
ability of the person obliged to provide it. 
Therefore, a husband who is Infirm and in
capable of working for a living, who has 
been ordered by a judgment of aeparation </• 
corpt to pay $4 a month to his wife, i* not 
obliged to deduct that amount from a life 
annuity of $150, his sole re*ource, which is 
insufficient for his own support.—A life an
nuity granted on condition of imciisAuMibi 
cannot In* seised or attached for an alimen
tary debt due to a third person. Dupuia v. 
View, 30 Que, 8. C. 391.

Appointment of referee — Prctcrip- 
tiua.J—An understanding between husband 
and wife to avoid the nomination of a ref 
eree in an action for aeparation dc corpt and 
of proper! is illegal. The right to name 
such a referee la prescribed only hy 30 years' 
lapse of time. Ilrière v. Marcotte, 7 Que. P. 
R. 352.

Community — Deaertion of domicil by 
wife—Reparation de bien».]—A wife subject 
to community of property who deserts the 
conjugal domic!!, el which the husband de 
dares himself ready to receive and maintain 
her, hut who refuses to furnish her else
where with the neceeearlei "f life, has ground 
f-.r an action for aeparation "f property 
Raultry v. Ferret, 31 Que. 8. C. 50.

Conservatory attachment — Affidavit
for. I—A wife commune en bien» who eues 
for a aeparation dc corpt, to obtain a con
servatory attachment to which the law en
titles her, ought to set out In her affidavit 
the facts which would entitle her to a taxait- 
am i hi tore jttdgmi nt or i" a i on 
attachment. Mongcau v. Trudeau, 7 Que. 1'. 
It 7<>

Conservatory attachment — Affidavit 
for.] — In an action for separation from bed 
and board, an affidavit of the wife, who is 
separate as to property, that without the 
benefit of a conservatory attachment she will 
lose her recourse in respect of alimony and 
of the donations made hy the marriage <-on- 
tract, is Insufficient, and such seizure will be 
<iuash«‘d on petition, (jratton v. Deaormier», 
7 Que. p. R. 8ti.
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Costs of defence. | — A woman sued rn 
•(‘parution dr corps is not entitled to compel 
her husband to furnish her with the money 
necessary for her defence. Privé v. Bradley. 
2 Que. P. R. 3KB.

Cruelty — Condonation.] Where the hus
band had been guilty of cruelty, which had 
been condoned, but within the six months 
subsequent to the condonation had been 
guilty of violent and harsh treatment which 
would not originally of itself constitute a 
ground for separation, the Court granted a 
separation to the wife. Toirn v. T»un. 7 It. 
C. R. 122.

Cruelty - Consideration Evidence 
/'/- 'Iihng Bp« •-/(. acts Practia
stitution service of petition )—A wife peti
tioned for a judicial separation from her hus
band on the ground of cruelty and attempted 
to establish her right by proving specific 
acts and a course of conduct amounting to 
cruelty. The parties were married in INSti 
and had <i children, and lived together until 
February, 11MHI, when they separated, but 
came together again after two months, shortly 
after which they again separated, and this 
petition was filed : — Ih Id, that lack of 
harmony does not justify a judicial separa
tion : there must he some substantial wrong
doing. The question of cruelty is one of 
fact, and is, whether the husband has so 
treated his wife as to Inflict bodily injury 
upon her, or cause reasonable apprehension 
of suffering to her, physically or mentally. 
Here the petitioner had no substantial griev
ance, or at least none which she had not 
unequivocally condoned.—Striking his grown
up daughter, not in the presence of his wife, 
was not cruelty of the husband to the wife, 
within the meaning of the authorities. Wil
son v. Wilson, «I Moore I*. C. 484, distin
guished.—Recent cruelty set Up at the trial, 
in refusing to supply medical attendance, was 
not specifically pleaded, and was not in fact 
proved.—On the whole nothing was estab
lished which would justify a decree for judi
cial separation.- Where the petitioner relies 
upon conduct amounting i.o cruelty, the peti
tion should specifically set out a regular 
series of the acts relied on to establish the 
cruelty.—The greatest possible care should 
be taken to see that the proceedings are 
brought to the notice of the respondent.— 
Remarks upon looseness of practice in mat
rimonial causes, and especially in regard to 
service or substituted service of the petition. 
Timms v. Timms (11)10), 13 W. L. R. ttiti. 
See 12 W. L. tt. 829.

Custody of children awarded to wife
—Eight of access of husband—Procedure to 
obtain. |—Where a judgment granting separ
ation de corps has awarded the guardianship 
of the children to the wife, the husband may, 
by a simple petition, demand the right to see 
his children at the house of a third person, 
If this right cannot Ik* effectively exercised 
at the abode of the wife. Carroll v. Duehes- 
naj/, 10 Que. 1‘. R. 235.

Decree annulling marriage on ground 
of impotence — Permanent alimong. ) — The 
wife had obtained a decree absolute annulling 
the marriage on account of husband’s impo
tence. She now applied for permanent ali
mony. Application refused. Hroirn v. Brown, 
10 W. L. R. 120.

Desertion — Alimony.]—The leaving of 
her husband’s house by the wife and her 
refusal to reiuni thither in spite of the re
quests of the husband, constitute a grave 
injury to the latter which gives him a right 

; demand separation de <orps and exempta 
him from liability for alimony. Doyon v. 
Rioptl, 2 Que. I*. R. 522, 17 Que. 8. (’. 48S.

Discovery — Affidavit of documents — 
Adultery.] In a petition for dissolution of 
marriage, the respondent applied for an a Ai
da vit of documents :—Ueld, that, on the re
spondent tiling an affidavit shewing that dis
cover)* was not sought for the purpose of 
proving the adultery of the petitioner, but 
lor tin* purpose of discovering documents re
lating to the matters in question, other than 
the misconduct of the petitioner, the dis
covery ought to Ik* ordered. Levy v. Levy, 
12 II. C. R. iti. 3 W. I* It. 514.

Dissolution of community - Inventory
—licfcri c—Costs.] — The husband, defend
ant in an notion brought by his wife, who 
lias neglected to make an inventory of the 
property of the community at the time of 
its dissolution, will lie ordered to pay the 
< osts of a referee afterwards appointed, even 
where the plaintiff makes no claim, lirière

Dissolution of community — Judgment
Date of taking Attention of judg

ment — Time for — Prescription.] — The 
dissolution of the community of property be
tween husband and wife resulting from n 
judgment of separation d< corps, takes effect 
from the day of the service thereof. There
fore. the referee appointed to make an in
ventory and ascertain the assets of the dis
solved community, must have regard to that 
date, and take no account of property sub
sequently acquired by cither of the parties. 
—The execution of a judgment of separa
tion de corps, as regards the separation of 
property which follows from it, may be bad 
at any time until it has ceased to be in 
force by reason of a thirty years’ prescrip
tion. the reconciliation of the parties, or 
other legal cause. Prière v. Marcotte, 29 
Que. S. <’. 301.

Domicil Jurisdiction — Animus mon- 
endi — IViYr’i domicil — Wife's adultery.] 
—Petition by a husband f<T divorce a rin- 
eulo on the ground of wife’s adultery :— 
Held, that the petitioner is not domiciled in 
British Columbia. Residence alone is not 
sufficient for domicil. There must be the 
necessary animus manendi. The defendant 
resided in either New York or Boston. Peti
tion dismissed. Adams v. Adajns, 11 W. L. 
R. 358.

Ecclesiastical decree — Effect of—Civil 
consequences — Community — Alimony — 
Custody of child — Maintenance — Costs of 
action.J—In spite of an ecclesiastical decree 
declaring u marriage invalid on account of 
a relationship in the fourth degree between 
the contracting parties, in respect of which 
there has been no dispensation, the civil 
consequences of the marriage continue until 
a judgment "t' a < h il Court declare* it void. 
Therefore, pending a suit by the husband 
against the wife to have the marriage de
clared void, the husband ami wife continue

/*
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to be regarded a* such in their civil relatione, 
the community stipulated for in the marriage 
contract continuée to exist anil the husband 
continuée to ho obliged to support his wife.—
2. a child being born of each marriage after
the canonical decree and after the husband 
and wife have ceased to live together, and 
such child being only n few months old, the 
wife, who naturally has the guardianship 
and care of the child, has n right, without 
being appointed guardian, to obtain from the 
husband, pending the suit, a proper provi
sion for the child.—3. The wife has also the 
right to obtain from the husband alimony for 
he reelf pending the suit.—4. She has also 
the right to obtain from the husband, head 
of the community stipulated for In the mar
riage contract, a provision for her coats of 
a defence In good faith to the action. It ia 
for the plaintiff, as head of the community, 
to defray all the expenses of the action both 
on his own part and on the part of the de
fence; such expenses are a charge upon the 
community. Levcaque v. OneUet, 22 Que. S. 
0. 181.

Effect of divorce not actually de
clared void.]—A woman who has obtained 
a divorce and has re-married, has no status 
ai tbe widow "f her flrat husband epee bis 
death, so long as her divorce has not been 
declared void. Filz-Allan v. Uicutord, 0
Qw F. 1 in

Evidence — Facta anterior to réconcilia 
lion I 1'nder Arts, lift! mid 107 of the Civil 
Code, the plaintiff in an notion for separation 
from lied and boned ia not entitled to adduce 
evidence regarding facta anterior to the last 
reconciliation between the coneorta, without 
first having proved home fact which, if not 
of sufficient gravity alone to warrant a sepa
ration. should at least strongly support the 
demand therefor. Corteau V. Skilly, 20 Que. 
8. C. 210.

Execution of Judgment — Time — In
ventory.)—A married woman may. at any 
time before the death of her husband, cause 
to lie executed a judgment to give effect to a 
decree for separation of property, unless she 
has been deprived of it by a judgment of the 
Muperior Court. — The community having 
been dissolved on tbe day of the demand for 
separation, the property to be divided is that 
existing at that date, and it ia the inventory 
of that property which must be homologated. 
Rri+rr ». Marcotte, 7 Que. P. H. 370.

I
Foreign divorce — Criminal eon vena

tion — Alienation of affectiona — llamagea.) 
- The plaintiff’s wife separated iront him 
whk, as waa found on the evidence, bin con
sent. and after some years obtained a divorce 
from him nut valid according to the law of 
thi» province. She then went through tbe 
ceremony of marriage with the defendant, 
a ml lived with him as his wife for some 
years before this action, which was brought 
to recover damages for criminal conversation 

mi alienation of affections. Tbe latter
branch was abandoned at the trial, but on 
the former the jury allowed $.*>,00ti damages, 
and judgment was entered for this sum:— 
Held, MacMahon, J., dissenting, that, not
withstanding the separation and the divorce, 
the action lay. but that the damages were 
grossly excessive, and on this ground, and on

the ground of improper reception of evi
dence. « new trial was granted. Per Mae 
Mahon. J.—The separation and subsequent 
conduct amounted to an absolute abandon 
ment of his wife by the plaintiff and were a 
bar to the action. Judgment of Anglin. J„
3 O. W. It. «Mil, reversed. Mill<ty v. Wel
lington, 24 C. L T. 318, 3 O. W. It 37. 561
4 O. W It. 82; tt O. W. It. 437: V. v />.. 
8 O. L. R. 306.

Foreign divorce — Invalidity — Nervier 
on tri/r.T—In a suit to declare void a innr 
riage contracted by a woman who had ob
tained in the 1'nited Slates of America :i

! ; "in bt i find bunbend upon tb 
ground that such divorce is void, that que* 
tion cannot be decided upon an exception t" 
the form alleging that the service of process 
was illegal, and that the woman should hax- 
lieen served as the wife of the first husbund 
Ntephena V. Hiller, ft Que. V. It. 307.

Grounds — Inaunity. J — The fact that 
the husband is Insane and unable to receive 
..r provide tor in- wife In not e ground tot 
separation from bed and board. Denecn 
v. McLeod, ft Que. V. It. 881.

Husband's liability for wife’» sup
port i Anderson bad married McLeod's « 
ter. After marriage he and his wife lived 
for some months at his house, when becom
ing melancholy he left and went to another 
man's house, where he remained several 
months, leaving his wife at home, lie took 
nothing away from his house, which he left 
well supplied, ami he told his wife to remain

She remained three or four months, 
and then went to live with her brother, th<
respondent, but her husband's house was 
always open to her. ltes|Kindent sued the 
appellant in the County Court for the wife's 
board and lodging, and recovered judgmen 
for $160. From that judgment Anderson 
appealed: — Held (Hensley, J.), reversing 
the judgment of the County Court, that the 
husliami was not liable. Andiraon V. HcLcod 
(18761, 2 P. K. I. 142.

Infant wife — (Juordian—Itighta of Hun 
band.) — Unless upou grounds adjudged to In
valid. the husband of a minor emancipated by 
marriage should lie named her guardian a<l 
litem. 2. The right of a husband to the 
guardianship of his infant wife is a conse
quence of the respective duties of the spouses
and (Mr intimât» relation». Bach reaeom
cease to exist when, for example, the spouses 
are separated, and the wife is preparing to 
liegin an action for sépuration de oorpa. In 
such a case the husband loses all right to tin 
guardianship of his wife. Ex. p. Pouaé. 3 
Que. P. H. ft70.

Interim costa and disbursements
Order for — Incidental demand.)—The nl 
lowance made to the wife pending an action
for apparition -/. eery» Incfndee not only all 
mony hut necessary costs to carry on the 
cause.—A demand for provision for costs 
may Is* made at any stage of the cause, even 
on appeal : it is not a new demand, hut an 
accessory of the priuvipal action. Troia- 
meiaona v. Tellier, 10 Que. P. It. 24ft.

Intervention by creditor of husband
—Juridiction in vocation.]—The filing of an
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intervention by n creditor of the husband in 
an action for separation uh to property is 
equivalent to an appearance of the defend
ant, and oust» the t'ourt of jurisdiction to 
try and adjudicate upon the same in vaca
tion. (loldstein V. Sehwart7 Que. I’. It 
SSL

Judgment ■ Execution — Third persons 
— Wife taking lease — .i uthorisation.]—'The 
non-execution of a judgment for séparation 
de bien» doe» not deprive it of effect except 
ugain»! third persona, and does not prevent 
third persons from invoking it against the 
wife who ha» obtained it. 2. A married wo
man. sépare» de bien», who keeps a boarding 
house, may. without the authorisation of her 
husband or of the Court, take a lease of a 
house to serve as a hoarding house, Tanzeou 
v. Huot, 1U Que. 8. C. 371».

Judgment Execution - Titni Troeeed- 
ing»—Touting and entry of judgment—Effet t 
of default.]—All essential formalities having 
liven accomplished, and in the absence of fraud 
the execution of a judgmen" for séparation dr 
biena may be procured, or at least the pro
ceeding» to obtain it may >egin at any time 
after the delay fixed by Art til2. (’. 1'., sub
ject to the prescription enacted by Art. 22tiTi. 
(\ (’.—By " procédural aux fins d'obtenir /- 
paiement des droits et reprise* de la femme
(Art. 1008, C. IM, is meant all that is done 
with the object of winding up the commun
auté, for example, an inventory, a comprom
ise.-—3. Failure to post up ami enter the 
judgment for séparation de biens is a ground 
for netting aside the execution ns regards 
third persons; it is not a ground as regard» 
the parties to the suit, and it does not pre
vent the judgment from taking effect, as re
gards such parties, fro.m the day of the de
mand. Tourneur v. Drouin, 3 Que. V. It. 
It#».

Judgment for separation de corps
Effect as to dissolution of •om munit y—l)e- 
fault of execution — Eight to allege.]—The 
separation of property which follows uiion a 
séparation de corps, is without effect if it 
has not been executed in the manner provided 
by Art. 1098, C. I».; and the inefficiency of 
a judgment to dissolve the community may 
lie pleaded as well by the husband and wifi 
ns by their creditors. Lafieur v. Morin, 21 
Que. S. (’. 483.

Judgment not executed Effect of as 
to strangers -Contract of wife — Estoppel - 
Action Xun-authorisation.] The nullity 
of a judgment en séparation de biens, not 
executed, is absolute ; and third parties even 
cannot succeed by virtue of the fact that the 
wife, in a contrai't made between her and 
them, described lu-rself as judicially separated 
ns to property. 2. Default of authorisation 
of a wife commune en biens makes service of 
process upon her absolutely void ; such nullity 
is a matter of public policy and should be 
taken notice of by the Court in a case where
the w ifr does not at all ht rtw II ol It Pi r 
ljungelier, J.—An action brought against a 
wife, commune en biens, who has falsely re
presented herself in the contract upon which 
the action is based as séparée dr biens, and 
has not pleaded the nullity of the service by 

C.C.L.—<13

way of exception to the form, will bn dis
missed, but without costs. Leelaire v. Hubert.
:: Qu. i*. b. 54îi.

Jurisdiction of Supreme Court of 
British Columbia. ]—The Supreme Court 
of British Columbia has jurisdiction to grant 
n decree of divorce between person» domi
ciled in that province and such jurisdiction 
may be exercised bv a single Judge of that 
Court. Sha,rpe v. Sharpe ( 1877>, 1 B. C. 
R. 25. and Sheppard v. Sheppard (11108), 13 
If. C. K. 48U, approved. Judgment of Mr. 
Justice Clement, 7 XV. L. It. 20, 13 B. C. H. 
281. i trial, reversed. Watts v. Watts, C. 
It. 110081 A. C. 511. 77 !.. J. V. C. 121. 
11008] A. C. 373, 24 T. L. It. Oil. 90 L. T 
It. 7U4.

Jurisdiction of Supreme Court of
British Columbia — Imperial Divorce and 
Matrimonial Causes Art, 1SÔ7—Introduction 
of English hie into colonies.]—The Divorce 
and Matrimonial Cause* Act. 1837 (Imper
ial i, i< in force in British Columbia. U'ott 
V vi att. 13 H C. R. 281, 7 W. 1. R 29. not 
follow*»!. The introduction of English law 
into the colonies of British Columbia and 
Vancouver's Island, and as it is in force in 
the province of British Columbia, considered 
and reviewed. Sheppard v. Sheppard, 13 B. 
C. It. 4815.

Liability of husband for debts of 
wife—Allowanvc Absence of authority.]— 
A married woman who is separated in fact 
from her husband, and who receives from him 
an allowance for her needs, cannot hind him 
for her personal expenses, particularly where 
they art- not of the nature of alimentary sup
plies. In such a case, the furnisher'of sup
plies Inis himself to blame if he does not make 
inquiry into her condition, or does nut re
quire from her an express marital authoriza
tion. Morgan v. \"ibtrt, 29 Que. S. C. 297.

Liability of husband for debts of 
wife - Tublie trader- Loan — False repre
sentations'— Judgment of si pa rat ion — Re
vocation — Tower of Court,]—A wife, com
mon ns to property, who is a public trader 
and a» such procures a loan by means *>f 
fal>* representations, hinds lier husband to 
the payment of the debt. When, under such 
circumstances, the wife obtains a judgment 
of separation as to property from her bus- 
band. renounce» the community, and the re
port of the pra'ticitn is homologated, the 
Court adjudicating on the suit of the lender, 
has power, >o far as may be necessary to 
give effect to its judgment, to revoke the 
judgment in separation, the renunciation to 
tlie community, and the homologation of the 
report of the praeticien. Samson v. Telleticr„ 
28 Que. S. C. 394.

Lunatic husband- -Authorisation of irife 
to proceed against curator. | —The plaintiff, 
common as to property with her husband, 
alleged that they had been married in 1882.1
IKS!, ami that since that time she had sup
ported herself by her own work ; that he 
bad recently been interdicted for insanity ; 
ami that his curator had obtain* d a judg
ment for $3.31*1 damages for personal in
juries suffered by the husband before the
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dale of interdiction She n*ked that she lie 
authorised to «wter rn justice. in au action 
against the curator in hi* quality, for arpnra 
lion d< corps ft dr biens from her husband : 
—II*14, that the inability of a husband in
terdict *-d for insanity to receive or provide 
for hi» wife I* not a ground to aumiort an 
action l».v the wife for «'partition from bed 
and hoard, and no legit I ground* were alleged 
for a judicial authnriraiion of the wife to 
bring aueh scion again*! the husband's 
cut a tor. / harea v. Mel.rod. 21 Que. S. (’. 
54.

Maladmi nistration of hueband. |
Where the dissipation <>f the liuhlmml or hi* 
maladministration of the revenue* of his 
wife's property renders it impossible to pro
vide for the needs of his wife and children, 
or even make it serra probable that it will 
become impossible if his management con
tinues, there is ground for decreeing separa
tion dr biens, although the corpus of the 
wife'* estate is not really in peril. Kava
nagh v. J/cf 'rorp, 3 Que. |\ R. 45.

Mnrriagr of lunatic -A'dion for declar
ation of nullity of marriage—-Jurisdiction of 
H. C. V.]—Chile. J . hr Id. that II. C. .1 for
1 hit. has no authority to declare a marriage 
void lab laihol. upon the ground that one 
of th. partie- was of unsound mind, and. 
therefore, incapable of entering into the con
tract of marriage, at the time the ceremony 
was performed, Caine v. Birmen (1011), 18 
O. W. It. «27. 2 O. W. N. 7VG. O. L. It. .

Marriage of plaintiff to brother of
deceased hueband — Action to declare 
marriage void — Defendant absent — No 
personal service on di fendant — Service by 

■ mil m ■ --/ r. -
latumship Jariadirtion — (Irounda insuffi
cient—ttn tarie, Judicature ,4cf. ». 55 (5).| — 
Plaintiff brought an action against her hus
band. Robert May, for a declaratory Judg
ment under a. 55, «. s. 5. of the Judicature 
Act. that the marriage of the parties at 
Toronto on 1st July. 1883, was null and void. 
The action was undefended. Defendant was 
not |m rsonally served with writ of summon* 
nor statement of claim. There was nothing 
to indicate that he had any knowledge what
ever of the proceedings taken against him 
by plaintiff. At date of marriage now at
tacked. plaintiff was the widow of William 
May. to whom the was married at Glasgow 
in 1*70. She alleged that defendant was a 

her ■ rat hatband, and that In
procuring the license for the marriage at 
Toronto, he made affidavit that plaintiff was 
a spinster. The license, which was in evi
dence, described plaintiff as o widow.— 
hatch ford, J.. held, that even if proper ser
vice of the writ had been effected, the plain
tiff was an unreliable witness u|s>n whose 
uncorroborated evidence, a judgment declar
ing her marriage with the defendant void, 
should not Ik* given. Action dismissed. 
Jlay v. ilay I IIIKM, 111 O. W R. 14HMi ;
2 U W. X. Wi

Marriage to brother of deceased
husband 1 rtion to declare marriage void 
—lit fendant abaent—.Vo personal aervire on 
drfmdant Nervier by publication — No 
sufficient évidente of relationship—Want of 
corroboration—Jurisdiction of //. C. J. for

Ont.—4,rounds insufficient—7 F.dw. VII. c 
28. ». N—1$ it coaelilMliohoI?]—Divisional 
Court held, that the High Court of Justice 
for Ontario ha* no jurisdiction to declare 
invalid a marriage within the prohibited de 
g fees of consanguinity.—Hodgins v. UcNnl 
t IHtti), 0 (Jr. .‘Wifi, approved.—Lawless v. 
Chamberlain (1888), 1* O. It 200. distin 
guiahed.—fjuerre, la 7 Kdw. VII. (O.) c. 23.
*. 8. constitutional?—Held, that above Act 
does not apply to such cases as this, even 
If constitutional.—Judgment of Lntchford. 
i M " w it KNM, 2 O W N ft* 

affirmed Ilay i 1/ >v « 18101, is O W It 
515. 2 O. W. N. 413. 22 O. L. It. 550

Motion by wife for payment of dis
lmrsements —/*. SB, 594, par. 7; C. C
189, S0f.I In ati action In aeparation fro
bed and hoard, the wife must be allowed a 
certain amount for the necessary disburse 
monts. Rut if the husband is unable to pm
tbs wIfe moat then !»■ allowed to pli 11 
forma pauperis; she being later grunted suffi 
oient money for the summoning and trans
porting of her witnesses. Moiaan v. Bilo
deau, 11 Que. P. R. 248.

Necessaries — Implied authority.] — A 
married woman separated dr facto and In 
in g apart from her husband and in re., i;- 
from him of a monthly allowance sufficient 
for her support. has no Implied nutb ri t y 
to bind him for purchases of clothing. 
Morgan v. Viftrrf, 13 Que. K. B. 107.

Non auppt rt of wife — Defence—Mi-
conduct.]—In an action rn aeparation d- 
corps begun by the wife on account of th- 
refusal of the husband to support her, her 
misconduct before marriage or since do.-* 
not constitute a ground of defence. 1‘ilnik 
v. Namisintki, 1tl Que. 8. (*. 231.

Nullity of marriage - Impotence.] 
Where consummation «if the marriage is, -et 
the part of the husband. » practical Imposai 
blllty. the wife is entitled to a decree of 
nullity of marriage. /». (otherwise (..)
p., 11 B. c. it. :kh).

Petition — Hrrrimination Trial.] It 
is no answer to a petition for n writ In 
separation from bed and board for the hus
band to allege that his wife is keeping a 
disorderly house, etc., etc.; every consort i< 
entitle! to take such action, and question* 
of mutual recrimination must be left to the 
merits of the trial. Areand v. t’harruau, * 
Que. I». R. 25.

Petition by husband -Infidelity of wife
lluaband 1er ding an immoral life -- /» i- 

errtionary power of Court. | Husband and 
wife had separated. She committed adulttv 
after the separation. lie led an immoral 
life. The Court in its discretion refused hus
band’* petition for divorce. .4. V. A. and 
A' . 10 W. L. R. 77.

Petition by wife for judicial sépara 
tion — Cruelty — Brsidence within juridic
tion at commencement of auit — Cruelty 
committed outside — CoMfiniiA.tion within— 
Apprehension of future cruelty — Jurisdic
tion.) — The petitioner, owing to nets of 
cruelty and misconduct, left her husband in 
Montreal, where the parties were domiciled,
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and cairn* in British Columbia, bringing her 
child of the marriage, a girl of eight years, 
with her. The huslaitnl followed and eom- 
menred proceedings in British Columbia for 
the custody of the child While in Itrlthh 
Columbia he renewed the nets of , rue]tv, 
and. apprehensive of further cruelty, the wife 
commenced proceedings for a judicial separa
tion. lie npiMised the suit, on the ground 
that there was not jurisdiction in the Court, 
inasmuch as he was not domiciled or re*i- 
dent in British Columbia: Held, that the 
husband had established sufficient residence 
to give the Court jurisdiction to entertain 
the Miii. Jamieson v. Jamieson, It It. C. It. 
«». » W. L. It. 41!».

Petition by wife for Judicial separa
tion Husband domiciled out of province 
Jurisdiction. Jamieson v. Jamieson, 0 W. 
!.. It. 41!»

Petition by wife for Judicial separa
tion- tractive IHvoree rul.es Ex partc 
motion for directions as to trial, hushajid not 
appearing in answer to citation—1 bsenee of 
iiffidnrit denying < oil urn on \ccesnity for
filing citation ir+th certificate and affidavit 
of Min ier. | A wife had filed a petition for 
divorce, Inti her affidavit tiled therewith did 
not state that there was no collusion or 
connivance between her and her husband. 
The husband was served personally with the 
citation Inn did not appear. On motion for 
directions as to trial no order made, affidavit 
being insufficient. Petitioner must begin dr 
novo. TimniM v. Timm* (lllfth, 12 W. L. 
It .'.LS» See 13 W. L. It «1311.

Petition by wife for judicial separa
tion — Hu,band domiciled out of province - 
Motion by hunhand to act asid> >; citation 
and petition for judicial separation | The 
parties were married in Winnipeg, hut im
mediately thereafter went to reside in Mont
real. the hn*band■ domicil. There i- one 
child. Owing to cruelty and misconduct 
plaintiff left her husband and wont to reside 
permanently in Vancouver. About a month 
after the husband followed and started pro
ceedings to recover custody of child, and 
committed further acts of cruelty : Held, 
that the husband's temporary residence is 
sufficient to give the British Columbia Court 
jurisdiction. Jamicaon v. Jamieaon, i» W. L. 
It. 41!»

Petition for dissolution of marriage
—Xrcrssity for aiyna.ture by petitioner.j — 
Petition for dissolution of marriage must be 
signed by petitioner, not by his solicitor, 
unies* leave lias been obtained from the Court 
permitting latter to sign. Plowman v. Plow
men. 10 W. L. It. 20.

Petition for leave to sue — 1 ague alle
gations.]—The Court, before granting to the 
wife an authorization to sue for separation 
from bed and board, may require her to 
specify tlv* nets of cruelty committed by the 
defendant and the particular insults which 
she pretends were uttered. Alary v. Phillipn. 
1(1 Que. 8 C. 006.

Pleading Misconduct — Alimony — 
Custody of children.| 111 nil action by the
wife for separation from bed and hoard, the 
plaintiff also asked for an alimentary allow-

nm «- and the care of children ; the husband 
pleaded admitting some of the acts alleged 
in the declaration, hut denied the motive al
leged. and asserted that the acts in question 
were caused ! v the misconduct of the plain- 
tiff. herself : Ihld, that, although the plain* 
tiff's misconduct might not he nn answer to 
tiie claim for separation, yet it would affect 
lier riL-lii to the care of the children and to 
an alimentary allowance; and a demurrer to 
the plea for misconduct was overruled. I’our- 
teau v. Skelly, 20 Que. S. C. 215.

Providing residence for wife Con
jugal domicil. |—In an action for separation, 
personal and as to property, brought by a 
wife against her husband, the Judge may. a-1 
cording to circumstances, in place of allot
ting to the wife a provisional residence out
side the conjugal domicil, authorize lier to 
remain in stu b domicil, and order the hus
band to leave it. Hébert V. Mi< haud, 4 Que. 
v. it a»7.

Provisional alimentary allowance —
Vacation.] \ Judge has no jurisdiction in 
vacation to order the payment of a provi
sional alimentary allowance in an action for 
separation d> corps. Currie v. ('unin, 
Que. P. R. "Hi.

Reconciliation Subsequent cruelty — 
Pleading. I-- A mere general allegation ns to 
deceit or force in regard to a reconciliation 
which look place between consorts, or ns to 
subsequent ill-usage, is not sufficient to 
justify proceedings in separation from bed 
and board within a few days of the recon
ciliation. Heuuehamp v. Leduc, 7 Que. P. 
K. VI.

Reconciliation — Taxable costs payable 
by community — Authorisation — Extra ser
vices. |—The costs incurred by tin* wife, in 
au action for separation from bed and Isiard, 
for the purpose of realising her share of the 
community, having been authorised by the 
Court, can and must he levied upon the 
assets of the community, and the husband 
must pay them if proceedings are stopped 
at his request. 2. When a woman is auth
orised to sue her husband for separation from 
bed and board, she is only authorised to 
bind herself fur the taxable costs in the said 
action : the extra services which she may 
require from lier lawyer must be considered 
as requested by her without authorisation. 
Hannan V. I'ooke, 10 Que. P. it. l."i!>, 18 
Que. K. It. 127-

Reference — Powers of referee Report 
—Community of property — U ill Intention 
- Provision that wife should not him fit — 
Provision against seizure and attachment— 
Public policy. | — A referee, appointed by the 
Court with the object of deter • itiing the 
wife’s share in the property (if any such 
property existed' as belonging to the com
munity of property between her husband and 
herself, in a case arising a> a sequel to a 
judgment of separation from lied and hoard, 
for adjudication upon an application for con
firmation of his report, ought to limit him
self to giving in his report a complete and 
detailed statement of all the property be
longing to the husband and wif without 
taking upon himself to decide wl: flier such 
property is included In the en- inity of
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property or not. thin being n nuestlon for 
tlo- Judge alone to deride on the presenta
tion of the report f<>r con6rotation. Where 
a re|*ort of * referee elated that certain 
property should 1** excluded from the com
munity. and judgment was given dire* ting 
the referee to amend hi» report by inserting 
therein u complete ami detailed list of this 
property so that it might form part of the 
community property, aueb judgment does not 
constitute < hose jugée when the report so 
an em prew nted afresh to the < *>urt
for final adjudication mid confirmation. In 
ascertaining the intention of a tcslator on 
the interpretation of a will, regard should 
be had to the particular circumstance* which 
mav have influenced him, and to the impres
sion by which he sought to convey his mean
ing The following clause In n wlU, l ^ . b 
it to l>e well ami clearly understiHMi that 

the said movable and Immovable 
properties may not in any manner be liable 
for the support and maintenance of N. T. S.. 
divorced wife of the said I». A. C., my son.” 
is not contrary to public policy or go**d 
moral», as having the effect of protecting a 
husband from nroviding for the necessities 
of his wife while be is provided with main- 
tennnee and the other necessaries of life, the
words " support and maintena....  ' afore
•aid h**ing interpreted In a wider sense than 
would l*e those of " alimentary allowance.'' 
Property thus devised or bv*|uenthed to the 
husband ought to Is* considered as property 
de communauté. A clause in a will, " I wish 
it to he well ami dearly understood that the 
property, movable and immovable, real and 
|M-rsonnl. hereby devised, is so devised under 
the express condition that said property, 
movable and immovable, mil and |M*rsotial, 
cannot be liable nor seized nor sold for 
debts now contracted and to be contracted," 
makes the income of the property devised as 
fix* from seizure or attachment ns the 
property itself, although the testator did not 
add that they were made “à titre tfaji 
tsrn/1." Stewart v. Cairns, 27 Que. H. C*. 1.

Renonciation of community — Form- 
ahtn »—Auihori;ation.] — The wife's renun
ciation of the community, in an action en 
separation de bien», •■hould bo mad** at the 
record office or b fore a notary, and a re
nunciation made Is-fore a commissioner of tli • 
Superior Court is void and of no effect. 2- 
A wife authorize*! by a Judge to sue her 
huehand en separation de bien», does not 
need -t fresh authorisation to renounce the 
community. Trudeau v. f*boëti>re, 1 Que. 
P. R 46

Renonciation of community — Regis- 
t ration l tuent t d> droitt tt reprises.] 
The neglect to register the wife's renuncia
tion of community, upon n judicial separa
tion of property, doe* not affect the validity 
of th" judgment f*»r separation 2. In order 
that lit*1 absenee of rights and remedies of 
the wife against the husband may exempt her 
from causing the judgment for separation to 
be executed, it is not sufficient that such judg
ment doe* not grant any rights and reined!*» 
to the wife, hut it is necessary that the al 
»**nce *,f such rights and remedies should he 
stati*d by the referee’s report or by a declara
tion of the wife. Mailloux V. Drolet, 18 
Que. 8 C. 567.

Residence of xrita- -Discretionary pnwtr 
of Judge. |— Art. V.tfi C. (*.. like Art. 2DM 
C. V. gives the Judge discretionary power 
to allow the wife suing for separation from 
bed and board, to reside temporarily in a 
foreign country, if circumstances justify it 
Jones V. 11 urruun (1U10), 311 Que. S. 174

Residence of wife pendente life
Conjugal domicil Community I t 
«on of hatband. | - - In an action for *• puni 
tion de corps brought by a wife against her 
husband, the plaintiff must allege ihat - 
is separate a» to property to be million/* 4 
to dwell pendente, life in the conjugal don,
< il, and thus force her husband to ,pm
it. The husband, head ol tl............*
has the enjoyment of the pro|M*rty of 1 . 
wife, including the house and furuitui* . 
cannot Im* deprived of this right by 11, 
stitution of an action for séparation d> • 
(Jagnitr v. Latajblonniére, 8 Que. V. 1(. ;;7

Resumption of cohabitation /’**
sumption of condonation — Cruilly. | \
separation of husbnivl and wife, followed by 
their resuming life together, presumes tl- 
condonation of past offences, but tin con
tinuation of the life together after orIV11 v 
does not give rise to this same presuuipti 
libelle V. Lecavalier, llî Que. K. It, ‘Jill

Right of husband to aliment. | A
merchant sue*J for separation de corps, 1 
claim from his wife an alimentary .tensim 
the latter has been put in posses.ion of the 
business from which the former obtained 
means of subsistence. July v. (Jamvan
Qw p R 1 17

Right of the wife to costa for suit 
defence — .1 limony. | A wife, plaintiff 
defendant, in a suit fyr divorce has a ri.i 
to make her husband advance her the tie. 
snry means to pay the costs «if suit or 
fen*-*1. It ought to Im* taken account of in 
tin* amount of alimony provided for in A 
202 t'. <’., but nothing prevents her fi 
making a special demand for a provision >:J 
litem, when the alimony i- insufficient. ! 
troitmajtons v. Tcllier, 3.ri Que S. C Nil

Rule nisi - Judgment in a huuhw 
favour against his wife — Partial ereçut 
of the judgment - Petition for a rub 
V. P. S3]. I—A rule will not issue again-' 
a wife ordered to receive her husband in 1 
the conjugal domicil when she has start..I 
to comply with the order by allowing bin 
occupy a room in (he domicil. It i*. b> * 
petition for a nil** nisi, ami not by dii 
action, that the husband should seek t* 
his wife to oliey the order of the ('oui' «1 >
coliiliiHlided her t" permit her Im-b.in 
live in the conjugal domicil. Robinson 
(lore. Il Que I* K 17U.

Separation as to bed and board
Cross-di maud based upon different reasons 
Statement of facts subsequent to the pin 
pal action C. p. >.n. 1100; C. C. IH7. I"
180.1—In an action for reparation n- t•• 
and board. baaed ii|m>ii ill-usage, and k< n 
by a wife agaimt her husband, tlie latter * 
make a croas-demand for separation ti 
lied and boanl based upon the adultery »f ;i 
wife. In such cross-demand, the husband
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«•an nlleg«i farts subsequent in dim* to the 
fa<-tH alleged in tin- principal notion. Ing
ham v. / mi ham, 11 Qui-, 1*. R.

Separation from bed and board
Cart- of the children — r. />. I lip). 1101; 
('. C. 200. |—The wife defendant in an notion 
in separation from he<i and l»oar<l is cutitM 
to the «'are of a child, one year old, and 
whom «In* has nnmed and enre«i for until 
shortly In*fore tin* institution of the action, 
especially if she r. sidt^ with her father and 
shews that the child will lie well en red for. 
But the husband will he given the provisional 
cure of a child, four years old. who is not 
so dependent upon a mother's care and affec
tion. Poitra» v hajrance (1IMKM, lu une. 
IV II. 3* 12.

<î. Liability ok One fob ('oxtravth and 
Tobth ok the Other.

Contract of wife for hneband In
validity — I'irm name Prmumptinn,] -- 
When a wife, separate as to property, who 
has, by mpiest of her husband, registered a 
declaration to the effect that she is carrying 
on business under a certain firm name, con
tracts obligations for her husband under such 
firm name, such obligations arc absolutely 
void, according to Art. 1301, (\ ('. 2. The
facts that she has derived no personal ad
vantage from the business carried on und«ir 
such firm name, and that the hu-in-ss has 
chiefly served to pay the debts of her lui' 
band, make a strong presumption that she 
has carried it on for her husband, and that 
she has contracte»! for him. 3. She cannot 
engage her property for the pu : pose of guar
anteeing the obligations of her husband 
Honan v. Puckett. 11» Que. 8. (*. 418.

Debts of husband — Contract of wife 
to pay — Invalidity — Stranger.]- A con
tract by a married woman léparêe dr Men*, 
to pay the debts of her husband, is void, 
even when* the wife declares to the creditor 
that slu- is borrowing to pay her own debts, 
which the lender believes. Such a contract 
is an absolute nullity, and the nullity of it 
may be invoked by a third party, the holder 
of an immovable mortgaged to guarantee su<*h 
obligation. Judgment of (’mirt of Review, 
Q. R 3 S. (’. 11Î1». reversed, dtobrnnki v. 
Boucher, 10 Que K. It. 318, 321

Debts of husband before dlsso ution 
of community — Obligation by xrije—Aiil- 
lity — Public policy.] Judgment of the 
Superior Court in review, it Rev. Jur 13. 
affirming judgment in IT* Que. S. C. 441. 
•Armed for lhe reasons given in the Courts 
below, /laotien v. Pilintrault, 31 S. (î. R. 
120

Debts of wife — Conti--Application of 
hunband lor ru*tody of children.] — Where 
a wife leaves her husband without justifica
tion, she is not entitled against him to her 
costs of unsuccessfully resisting his applica
tion by habean corpu* for the custody of the 
children of the marriage. In re MePhalen,
!.* B < B i"

Debts of wife — AYccuaric*.]—A debt 
for clothing is of an alimentary nature, and 
the onus is upon the defendant to prove that

the clothing was not ordinary or n -cessary, 
or that the price was too high for his means. 
Richer v. Amion, 2 Que. IV R. fit»!».

Debts of wife before marriage —
Married Women'* Property let — property 
acquired from wife — I'.ridcncc — Deduc
tions.] The Married Woman's Property Act, 
R. S. \. S. V.NNl 112, S. 2.1, makes n hus
band liable for the debt-: <-f his wife con
tracted by her before marriage "to the ex
tent of all property whatsoever belonging to 
til' wife which he litis acquired or become 
entitled to from or through hi# wife, after 
deducting therefrom any payments made by 
him " in respect to any such debts, etc. In 
an action against the defendant R. for goods 
supplied to his wife before marriage, evi- 
den e was given by tlv* plaintiff's solicitor to 
shew thaï on tlu* examination of the wife be- 

1
present and stated, among other things, that 
he bail received from his wife three promis
sory notes, for amounts and due at dates 
which he mentioned :—Held, that the evi
dence was not admissible, the best evidence
being that taken down by the commissioner, 
ami whi'-h he was required to return to the 
Court. 2. That there was nothing in the 
evidence to bring the notes referred to within 
tin- language “ property belonging to the 
wife" which the defendant ha.. " acquired 
or become entitled to ” through the wife, or 
to discharge the burden resting upon the 
plaintiff to shew acquisition or title by or in 
the liti'hand Semble, where money was re
ceived and payments made by the husband, 
that the plaintiff would have to shew a bal
ance remaining in hi- hands, and that he 
could not put in one side of the transaction 
without the other. Jluuld v. Reid, 3<! N. S. 
It. 127.

Debts of wife before marriage Pro
perty of leifr received by husband — Kecet- 
itancK I rtinquishmi nt of debt by mar
riage.]— In an action against a husband and 
wife for V'mods supplied to the wife b«*fore 
and after marriage, the evidence showed that, 
at tie time of marriage, the wife had a 
<c pa rate estate, which she still held, and 
thr only evidence upon which th1' claim 
against the husband was founded wa’ that 
after marriage lie cut some timber upon 
tin wife's property, which was sold and the 
proceeds used to purchase supplies for house
hold purposes Held, that this did not con
stitute an acquiring or becoming entitled to 
property from or through the wife within 
the Married Women's Property Act, R. S. 
X. S litoo C. 112. S. 21: and that the debt 
due from the wife to the husband before 
marriage was extinguished by the marriage. 
I orkett v ('re**, 2 K. !.. R. 3. S K. L. it. 
Hit, 11 N. S. R. 400.

i/oods ordered through wife — Ack-
noirlcdgment — Domicil — t'hange.J — As
suming that the defendant and wife were 
separated as to property, the fact that the 
household 'men goods in question wore pur
chased on the credit of the husband and for 
him. although oharged in an existing account 
against the wife, was sufficiently established 
by proof of his knowledge of the transaction 
throughout, bis personal visit to the vendor, 
his furnishing a sketch of his own family 
crest to Ik....... on the linen, by his
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promise to pay for the good* on arrival, and 
by a letter to ihe vendor's attorney* in 
which he stated that be had authorised the 
insurance of the good* at hi* own e*pense.
and further said, "I •!< » not see why I Mould 
be called upon to pay him (the vendor) until 
1 have received the good* and checked them 
off tiefore « linen ex|iert. etc.” 2. Change 
of domicil from Montreal to New York is 
not legally established by the fact that a 
pemon l*orn in Montreal, and having his 
domicil there, went to New York and married 
there, and sulwequvntly lived in New York 
8'ate for a time with hi* mother-in law, and 
at a hotel, and then in a furnished house in 
New Jersey. Then- must be actual residence 
II, tie place selected, coupled with th# in 
tent ion of the per*«>u to make it the seat of 
In- print I pal establlshmi nt Art. so. < ' « ' 
Vah utt v. Tiffin. 23 Qua. 8. <*. 173.

Goods supplied for household use
I.lability nt ictfe — Treaumptimi I a. y- 
ÉBridcnct. |—When goods are ordered by a 
married woman living with her h .-hand, for 
use in the household, the presumption of law 
is that the wife i* acting as the agent of 
h-T husband, and each presumption i not 
displaced by the fact that the merchant kept 
the account in the name of the wife and 
rendered statements of it from time to time 
to her instead of to her husband. Taquin v. 
Iti aui lerk. | 11*0»; J A. C Ilk), distinguished. 
\opm v. Hell. 8 W. !.. It 2113. 17 Mnn. I» It. 
417

Sale of goods - Authority of wife to 
nil husbands goods -- Re-pur chan by hus- 
band — Argsiesirmr. | —A husband, sued 
for the price of n stove, will not be allowed 
to set up in his defence that the stove al
ways belonged to him and that the sale which 
bis wife assumed to make of It in order to 
ootain drink was void, unless he can prove 
that he could not have prevented th* sale 
2. The fact that the husband offered a cer
tain sum of money for the re-purchase of the 
stove shews acquiescence in the sale made 
by bis wife. Heaulieu v. Taquet, <1 Que. I’, 
it <iK

Sale of goods to wife — ro-* munit* 
Aetion by husband to set a*, le eo/r—Re
covery of money» paid — Set-off — V»e of 
good» — deterioration | — To an action 
brought by a husband, where there is com
munity of property, t<\ -et aside the sale 
of a piano made to hi* wife, and for repay
ment of -urn* paid on account, the vendor 
may plead that such sums are offset by the 
value of the use of the piano and the de
terioration whi< b it has suffered. Vorri» v. 
Maton and Ritrh piano Vo., Il Que. I*. It 
•4

P-i vieea rendered to wife i o«ti— 
Negotiation» mulling ti< rcionciliatiun 
/.lability of community.)—CTts-ke% fur pro
fessional services rendered to r wife who ol>- 
taint 'i ni'' m<ni against h« husband lor 
»t parution de corps, in negot it ions instituted 
by the hu»l>*ml and which ended in a re
conciliation, are a debt of the community, 
and may Is- recovered iu an action against 
the husband as head of the community. Han
nan v. Cooke, IM Que K. It. 127. 10 Que. 
P. K. 130

Tort of both - Slander—Action against 
both — I.lability of husband Husints» cm
rod on iy both.) The wife of the defendsu 
managed a ml worked his cheese factory With 
the object of taking away customers from 
the plaintiff. wh<> was in the same business, 
she stated 'hat he gave had measure, and 
did so in the pre«enee of her husband, who 
made the same statement. The plaint iff 
brought, on account of these statements, an 
action for damages against the husband and 
wife, hut wit limit conclusion against the lit 
ter:—Held, that the husband is responsihh 
for the acts of hi* wife during the tacit 
execution of the duties he ha* intrusted her 
with, and therefore for the damages which 
she has eaused by uttering injurious word- 
against some person, even if no special con
clusions have been taken against her by >!• 
action. Dubuc v. Trottier, It) Que. s i 
202.

Tort of husband — Keeping vicious dog 
—Separate properly of trife.) — A wilV, 
separate ns to property, Is liable for dam 
ages caused by a vicious dog belonging 
her husband, and harboured at the common 
domicil which i- her private property, p 
ticulnrly when it is prow I that the «log 
so harboured not only without any objection 
or protest on her part, hut with her full eon 
sent and approval, notwithstanding that sin 
had full knowledge of the dangerous elini 
acter of the dog. Ilugron v. Station. Is 
Que 8. C. 200.

Tort of wife.)—Held, affirming the judg 
ment of Street J., that a husband is .still 
liable for the torts of his wife if the marring.' 
took place before tin* i-t July, 1884. Th
provisions of the Married Women's Property
let, 1884, 47 v . 19 (0.), applicable to
persons married before that date, do not 
relieve him from liability. Larle v. Kings 
cate, [11H)01 2 Cli. 583, applied and followed 
Amer v. Roger», 31 <\ P. 103. overruled. 
Lee v. Hopkins. 20 O. It. 300, approval 
Travi»» v. Hair». 24 (’. L. T 12. 0 (> |* |{. 
374. 2 O. W. K. 809. 1037

Torts of wife — Community -Participa
tion — Defamation. [—A Imshaml in gem»ral 
Is not responsible for the forfe or quasi-tori» 
committed by his wife, nor is the community 
responsible for them. 2. There In no excep
tion to this rule except when the husband 
has acted as his wife’s accomplice or has 
part lei | mi ted in the tort or quasi-tort by hm
lag aided, or* n d, or ant hoi laed her i 
this case (slander), the husband having or
dered his wife to he silent and to go into the 
house as soon n* he understood what -he w . 
saying, there was no fault or complicity on 
his part, ami therefore, no responsibility »f 
the huahaml or of the community fur th- 
wrong committed by the wife. Fortier \. 
Demers. 21 Que. S. C. 343.

Wife as surety - Debt assumer, by hus
band.]—Held, affirming the decision in Q. 
It. 15 S. ('. 115, that a w ife t separ. • d- 
biens » cannot become surety for the debt of 
n third person after such debt has bee. 
that of her husband—who in this case had 
continued the business of the third person 
ami assuim d all hi* obligations— such an 
obligation being presumed to be contracted 
for the husband ; hut the fact that the has-
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bund bud thus assumed the obligation* of 
the third person did not nffwl :i prior 
security which the wife hud given for the 
iw-nelit of till* third person, \lullin v. Mul- 
lorky, H Que. It 411.

Wife pledging credit of hneband —
Necessaries — 4 dmissions — Evidence.]
An admission of n sale of goods for mom 
than *00 by n merchant to one who is not ii 
merchant, cannot he proved by witnesses, if 
It is not proved that the goods were de
livered in whole or in part. 2. In the ab
sence of a special mandate t > his wife, n 
husband is t. • rc*|>on*ihlc for purchases 
made by lier unless they are for things neces
sary for hie family, such as provisions, 
clothes, etc 3. Kvcn when good- so pur
chased by Mie wife for the needs of the family 
am in question, the husband is not hound 
by the admission- <.f hi- wife as to the pur
chase, unless such admissions have been made 
in tin- course of the purchase. Rickette \. 
ilorrisrttc, 25 Que. S. <*. 4«'.

Wife's authority to pledge husband's 
credit Implied authority Principal and 
agent - Presumption Rebuttal Neces
saries — Kstoppel. ( 'la y ton v. London, 3
XV L. It. 4113.

7. Marriaue Contract.

After-acquired goods Donatio mor
tis i uusA. | - A clause of an ante-nuptial 
contract hy which the future husband gives 
to the future wife nil the furniture in the 
matrimonial domicil, including what may lie 
acquired hy the husband during the mar
riage, such gift becoming void in case of the 
pre-decease of tin wife, constitutes a gift 
mortis cgusd, and confers on the wife the 
actual property only in the >. 'ods which the 
husband possessed at tin* time of the mar
riage. .Veirman v. Ihspocus, 17 Que. S. (*. 
477.

After-acquired m operty - Contesta
tion of opposition —Do.iatio mortis causa. | - 
A gift to the wife of all the household fur
niture in the dwelling-house of the husband 
ami wife i- a gift "i‘ property present rod 
future, which is not a gift mortis causa, hut 
which takes effect at any time, and then is 
nothing illegal or Immoral about it. 2. It 
may be alleged in answer to the contc-tation 
of an opposition, based upon such n gift, that 
certain of the effects were bought by the 
husband after the marriage for his wife to 
replace like effee.s which hail been sold, this 
answer being an explanation of an allegation 
of the oppositio i raised hy the contestation. 
Allan v. I'rihey 5 Que. p. It. 20H, 24 Que. 
H. C. 12.

After-acquired property — Donatio 
r ortis eausa — Separation—ID pl ein Car
ies.]— A marriage contract stipulated that 
•all the furniture which should he brought 
at any time into the dwelling-house of the 
future husband and wife, by either one of 
them, should belong to the future wife." A 
separation de corps having been adjudged be
tween the husband and wife, the wife, accom
panied by her father, went to the house of 
the husband, and removed the furniture.

which she alleged belonged to her hy virtue 
of tin clause above quoted, and this furniture 
was transferred to the house of her fatbe-, 
where she lived. Tin husband replevied the 
furniture in an action brought against tlm 
father and daughter : Held, rhat the clause 
quoted constituted n gift of fui lire property, 
mortis eausa, and, therefore, the furniture 
remained the property of the husband until 
his death. That, in the circumstance*, the 
husband was right in bringing hi- action 
against both his wife and hi r father. 
(Juyctte V. Leclerc, 23 Que. S. (’. .>42.

Ante-nuptial contract - Specific per- 
formanct W ill ** Volun tat tty” l h ecutor 
—Costs.]—A woman, in consideration of a 
man marrying her, promised him that she 
would make him her sole heir : he married 
lier, and after marriage, in acknowledgment 
of the ante-nuptial contract, she signed a 
writing stating “ I voluntarily promised . . 
before and after marriage that T would make 
him my sole heir by virtue of this
contract lie is my sole heir." She died having 
(after the acknowledgment) disposed of her 
estai" by will to the exclusion of her hus
band :—Held, that the ante-nuptial agreement 
was a binding contract on the part of the 
woman to leave by will her property to lier 
husband, and should he fqiecmcally per
formed. ami that " voluntarily " in the ac
knowledgment meant "of her own free will.” 
—Held. also, on the facts, that the executor 
named in the will acted reasonably in de
fending tlie action and resisting the appeal, 
and was therefore entitled to charge the 
estate for his costs. Raser v. Aldjuade, 11 
II. C. It. lt'il.

Community — Stipulation for usufruct of 
survivor—Registration. \—A contract of mar
riage provided that there should be universal 
community, and also stipulated a donation to 
'lie surviving consort of the usufruct, during 
life, of all property existing at the dissolu
tion of the community hy the death of the 
consort dying first. Nothing existed in the 
community, at the date o; its dissolution, 
that would not have formed part of it hy 
mere operation of law :—Held, that the stipu
lation. in such marriage contract, of usu
fruct in favour of the surviving consort, al
though described as a donation, is not a 
donation but a marriage covenant, and is 
not subject to the formality of registration. 
Art. 1411 //not v. liiinvcnu, 21 Que.
S C. 341.

Construction “ Meuble» et <ff>ts mobi
liers" Money in bank. I—I’nless the context 
clearly indicates the contrary, the words 
"mi aides it effets mobiliers'’ in a marriage 
contract comprise money deposited in a hank. 
Sabo in in v. Montreal City and Distriet Sac- 
inys Hank, 21 Que. S. C. 301.

Construction — Stipulation o] aim < < -
Claim by children—R>min vint inn of su ■■ces
sion.]--A stipulation of dower in a marriage 
contract executed before tin Civil Code came 
into force, of a sum une fois payée et sans 
retour, meant that, if children were liorn of 
the marriage, the wife, in case of survival, 
should have the usufruct and the children 
the ownership of the dower-money—2. Child
ren, in order to claim their dower, are not 
bnuud to renounce the succession of their
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father, when it ha* devolved by hi* will on a 
universal legatee, who ha* accepted It. 
Kirkpatrick v. ttirks, 14 Que. K. R. 287.

Donation a ranee de mort — Creditort
of husband. 1—A gift to the wife In a mar
riage contract, “of all the furniture ami fur
nishing* which the expected husband will 
have in hi* dwelling at the time of hi* death,” 
la a gift of good* in the future, and. there
fore, made d cause de mort. This grant take* 
effect only on the death cf the hu*lmnd. and 
in hi* lifetime the wife ha* no right to the 
good* g ran led ; nhe ha* no title to prevent 
the selaure and sale thereof at the nuit of 
he creditor* of the husband. Dorval v. 

Préfontaine, 14 Que. K. R. Ht»

Donation of chattels — Time of tak
ing rfft'i't —Dr nth of husband - Riohts of 
creditors in lifetime I -A clause in a marriage 
contract providing that, “ In consideration of 
the honest and sincere affection which the In
tended husband bear* toward* the intended 
wife, he make* a donation to her of all hi* 
furniture, furnishing*, and movable effects 
to be actually found in hi* dwelling hmi* -, 
and also of all such furniture, furnishing*, 
and movable effects which the intended hut - 
band may in the future have In hi* dwelling 
hou«e.” does not amount to a gift in favour 
of the donee taking effect in the lifetime of 
the donor, but should be eoneldered a gift 
“ 4 cause de mort," which would take effect 
only at the death of the husband, and, a* a 
consequence, the good* thus given, becoming 
the property of the wife only at the death 
of the husband, can !*e seized and «old to 
satisfy a Judgment against the latter. Pré- 
fontainr v. It orra I, 31 Que S C. 301

Donaire prefix une tola paye et sans 
retour — Vieil Code—Interest of teife—In- 
ter>st of children.]—A clause in a marriage 
contract, made before the coming into force 
of the Civil Code, by which the husband gives 
hi* wife the sum of $4,4*10. douaire préfis 
une fois payé et sans retour, interpreted 
according to the law prior to the Code, doe* 
not import a departure from the well estab
lished principle underlying dower, of usufruct 
in the wife and nro|*crty in the children ; and 
therefore the children have a vested proprie
tary interest in the dower and become entitled 
to claim It on the death of the purent*. 
Rirks v Kirkpatrick, 27 Que. 8 C. 51.

Gift — (lain de survie — Rciture by cre
ditors of husband—Contractual gift of chat
tels— Registration — Wedding presents.] — 
A gift of proiierty made to a wife by a mar
riage <*>ntract as gain dr survie, takes «-frect 
only at the death of the husband. I hi ring the 
life of the husband the wife has no right to the 
property nor status to oppose a seigure thereof 
made by the creditors of the husband. Dor- 
rat v. Préfontaine., 14 Que. Q. R. HO. refer
red to.—A contractual gift of movable pro- 
i*crt\, Ml fallowed by an actual hanging 
over to the donee of the public po«session, 
■eel t« tic- subject of registration, wel
ding presents arc regarded as made to the

baa it
conies a question of separating the goods of 
the husband and wife. ProuD V. Klineberg,
30 Que. K. C. 1

Gift during coverture — Seizure by ex
ecution creditor. Nhutth irorth v. Mcdilliv- 
ray. 2 O. W. R. 25<l. 5 O. !„ R. 586.

Gift of household furniture To be
delivered at a future indeterminate time— 
Ornl testimony of the delivery. 1 -The clause 
in a marriage contract whereby the husband, 
by gift inter vivos, gives to his future wife 
household furniture of a specified value, and 
hind* himself to deliver It to her ns his 
means, from time to time, will i»erniit. is 
legal, and subsequent delivery of the movable 
effect*, in execution of tin* gift, may be estab
lished by oral testimony. The further con
dition in the same clause of the marriage 
contract that, upon death of his wife, the 
furniture and effect* no given will revert to 
the husband, does not impair the exclusive 
right of ownership enjoyed by the wife dur
ing her lifetime. Lush'r v. Iteeary ( 1011 i. 
.TO Que. 8. C. 4flR.

Gift of movables and money - Flur- 
rirorshifi (lift inter vivos -- Condition - 
Predecease of uife — Return to husband.] - 
A stipulation, under the heading “by way 
of settlement." in a marriage contract, drawn 
up in the English language, by which, after a 
gift of movable1*, the intending husband make* 
a gift to the intended wife of a sum " to 
he had and taken by her . . Sarah Fox 
. . from and out of the moat available
rash assets of the «-state of him, the said 
f*arl Schiller, it any time upon her first 
demand and as her own pro|x-rty, to have 
and to hold both of said donations and settl -- 
nient unto her. . provided always that she 
survive him, for, in caw she should pretlc- 
«•ease him, said settlement and said donation 
shall return and belong to him by title of re
version." does not constitute a gain de survie, 
luit a gift int>r i it os to take effect upon tIm
properly of the husband wh«-never the wife 
chooses, subject to the condition, in the event 
of her predecease, of the return of the mov
ables and money to the surviving husband. 
Fos v. Lamarche, 16 Que. K. B. SI.

Gift to wife — Contemplation of death 
Creditors.]—A clause in a marriage eon 
tra«-t, stipulating that all household effe<-ts 
and furniture which shall at any time be 
brought into the «'onjugal domicil by either 
of the cxinwrts shall belong to the wife, is 
neither a gift of present property, nor a gift 
of future property made in contemplation of 
death permissible in a marriage contract, but 
purports to In- a gift of future property inter 
vivos, and is illegal and of no effect. Mon- 
over, such stipulation i* void inasmuch ae it 
would enable the husband to <*onfer benefits 
upon hie wife during the marriage, contrary 
to the terms of Art. 1205, C. C. The hus
band has, therefore, a right, notwithstanding 
such clause, to oppose the seizure, by a judg 
ment creditor of his wife, of articles of fur
niture acquin-d by him after the marriage 
and brought into the t-ouimon domicil. Judg
ment in 16 Que. 8. C. 273 reversed. Des- 
rochers V. Roy, 18 Que. 8. C. 70.

Gift to wife — Kspcnditure in purchase 
of land -Deed -Notice Registration- Rights 
of mortgagee — Rights of children of mar
riage.] — The husband by the marriage «-ou
tran promised to expend, within live year*. 
$7.4*141, which In- gate to hi* wife iseparate 
us to property ), in the purchase of an iiu-
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movable in ihe name of the wife, but in which 
»he should have only the usufruct, and the 
children the property. After the marriage, 
the wife, with the authorisation of her hus
band. bought an immovable in her own name.
There whh nothing either in the ..... . of sale,
nor in any other writing, which shewed that 
this purchase was made with the money of
the husband, or with the -.........
marriage contract : on the contrary, every
thing shewed that it was the wife who was 
purchasing for herself and with her own 
money, and so the matter appeared at the 
registry office. Afterwards the wife bor
rowed money from the plaintiff, and. with 
the authorisation of her husband, hypothe
cated the immovable as her absolute pro
perty to the plaintiff. The plaintiff having 
caused the immovable to Is- seized under his 
execution against the wife, her children 
claimed it by virtue of the marriage contract, 
and they proved orally that the intention ..f 
the husband end wile, at the time <>i the
Îmrehasc, was to make it in order to con- 
orm to the contract of marriage, and that 

the husband had himself furnished the pur
chase- money in fulfilment of the contract : 
Held, that the claim of the children could 
not, upon such testimony, prevail against 
the plaintiff ; that, in order to prevail against 
him, the deed of sale or some other registered 
deed should have mentioned that the purchase 
was made with the sum given by the husband 
to the wife ; that the plaintiff, in consiiiuence, 
had the right to cause the whole of the im
movable to be sold as the property of the 
wife, (laudremu v. Trie. 'JO Que. S. < *12.

Gift to wrife — Future payment Insol
vency of hut bund—Ranking on estate Re- 
gistration—Creditor* -Loan by irtfe. | -in a 
marriage contract the giving by the future 
husband to his future wile of a sum of 
money which she " shall have ami take, when 
it shall please her, nur le* plu* elair* et ap
parent bien* of the future husband," is law 
ful when such gift has been made without 
fraud, when the husband was not insolvent 
at the time of the contract, and when the 
debt of the creditor contesting the gift did 
not exist at such time, and the wife can 
claim such sum at the time of the su'
<1 lient insolvency of the husband and rank 
iiieii ,r with the other creditors of the 1 n 
bud upon the estate. 2. The marriage oon 
tract may be set up in opposition to the 
subsequent creditors of the husband. if it 
has been registered at the place where tin* 
husband and wife had their domicil at tln- 
tiuie it was entered into, even when it has 
not been registered until later at the place 
where the bankruptcy has beeu declared. 
3. A contract of loan between huslmud and 
wife is valid, and the wife can claim the 
sum lent against the estate of the husband 
equally with the other creditors. In re Deni* 
and Kent, 1H Que. 8. C. 436.

Gift to wife — insolvency of husband 
Dover Renunciation of—Hypothec—Regis
tration.]—A gift in a marriage contract by 
the intending husband to his intended wife, 
of the furniture and household effects gar
nishing the common domicil, is deemed to 
be by gratuitous title, and is invalid as 
against a creditor of the husband, donor, 
who was insolvent at the time of the mar
riage. 2. Dower, whether customary or con
ventional, is not a gift but a debt, and is by

onerous title. This rule applies to conven
tional dow«r even when it exceeds the cus
tomary dower which it replaces, 3. Renun
ciations to dower an- to be very strictly con
strued in favour of the wife : and even 
where, as in the present case, tin- marriage 
contract contains what purports to b<> a re

prefix, the stipulation of a life rent payable 
to th'- wife, which rent is expressly stated 
to Is- in lieu of dower, is in effect a stipula
tion of conventional dower, and is governed 
by tin- same rules which govern Power. Such 
stipulation cannot, therefore, lie set aside by 
n creditor without proving knowledge by the 
wife of her husband's insolvency at the date 
of the marriage. 4. The wifi 
hypothec to secure the pa y meut of conven
tional dower, and the registration of a mere 
notice, as provided for legal hypothec, with
out description of the property affected, does 
not charge the husband’s property with n 
hypothec in favour of the wife. Turgeon v. 
shannon, 'JO Que. 8. f\ 135.

Marriage agreement - Promise to pro
vide for plaintiff if the tcould marry adopted 
»on Instrument in writing —Forgery of — 
\eglft to bring action on during lifetime of 
donor Donor had provided for plaintiff by 
deed inter liroa.)—An action was brought 
against the executrix of M. II. in the year 
1854, upon tin- following document:—"On 
demand, I will pay at any time to Miss M. 
.1. if she will marry my adopted son. A. T. 
II.. £1.000. currency. Three Rivers, 14th 
August. 1840. M. 11." The declaration al
leged that this promise was the ground whivh 
induced the plaintiff t formerly M. J.), to 

on, x. T. H. The defen *
to the action was that this instrument was 
a forgery. Upon the evidence it appeared 
that no claim had been made by the plain
tiff for principal or interest during the life
time of M. 11., nor was it shewn how the 
instrument came into tin- plaintiff's posses
sion, nor did the plaintiff in any way ac
count for not enforcing the demand during 
the lifetime <-f M. II. It furtI . appeared 
that M. II. had, in two letters written about 
the date of the alleged note, promised to pro
ud.- for the plaintiff and any family sin- 
might have, and had, by a deed of donation 
inter vivo*, provided for his son, A. T. II., 
and the plaintiff and their family.—Held, 
t reversing the judgment of the Court of 
Queen's Bench in l»wer Canada), that, with
out deciding that the instrument was a for
gery sufficient appeared from the facts to 
lead to the conclusion that M. 11. had pro
vided for the plaintiff by the deed of donation 
in satisfaction of the promise made to her, 
which inference, coupled with the fact of the 
plaintiff not claiming, or bringing the action 
in M. 11.s lifetime, or accounting for the 
custody of the instrument, afforded strong 
proof of satisfaction by the deed of donation 
for any promise made by M. 11. W! -ther 
the evidence of couiins-german to a party 
in the cause is by tl e law of Ixiwer Canada 
admissible? The Courts in Canada exam
ined witnesses, and compared the handwriting 
of the instrument sued upon, with the hand
writing of two other documents put in evi
dence and admitted to be genuine. In such 
circumstances the Judicial Committee upon 
petition for that purpose, ordered the Court 
in Canada to transmit to the originals for the 
purpose of inspection aud comparison at the
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hearing of the appeal from the judgment 
of the Court in Lower Canada. IteCmrthy 
v. Judah (1868), C. It. 2 A. C. 4»7.

Marriage contract -Quebec low Hour y 
payable to trife after (troth of husband 
Right of wife to rank as creditor upon in
solvent estate of deceased husband Policy 
of insurance —Construction of marriage con
tract t'onsidrration Renunciation of 
dower.] -The plaintiff claimed, a» widow of 
Edward O’Reilly, to rank nu a creditor in the 
auiii of $2ô.t*f» in the distribution of the 
anw-ts of said O’Reilly’* estate, under a cer
tain marriage contract entered into between 
plaintiff and the said O'Reilly prior to their 
marriage, and dated 22nd June, 1881). I'pun 
the application of defendants, executor* of the 
la*t will of Edward O'Reilly, it wa* ordered 

I .ii partit - proteed i- the 
trial of an issue whether the said marriage 
s>ntra t entith .1 «».•• plaintiff to ranl ■ > 
creditor in the distribution of the assets, and 
whether the plaintiff was entitled to the pro-

•i11in policy "i insurance fur 
turn At the trial Britton, J.. <12 O. W. 
R. 688), found the first issue in favour of 
plaintiff and the a«-eond in favour of the cre
ditor*. Divisional Court (13 O. W. It. 1X17) 
affirmed Britton. J„ and disminsed the cre
ditors' apjieal with costs. —Court of Appeal 
affirmed Divisional Court ( Meredith, J.A.,

"■Rally x "Retlly <l»l»l.
16 O. W. 11. 76, 21 O. L. R. 201.

Marriage settlement — (lift—Registra
tion Time ('nditors—Action to set aside 
transaction Parties ]—A gift of property by 
husband to wife by way of marriage settle
ment must be registered. 2. The registration 
of a gift after the time allowed cannot be 

et up against creditors who have become 
luch in the interval. 3. Several creditors 
may join together in an action to set aside a 
transaction as fraudulent. \l< Ih.ugall t'o. 
w. Boisi crt, 24 Que 8. C. 162

Payment of snm in lien of dower -
Nuri h nl Rt-jhls of heirs al-lan (lift tnhr 
vivos—1'ondition. )—A covenant in a contract 
of marriage that " the husband, in considera
tion of the renunciation of legal dower by 
the wife and of the lore and affection be has
for her, gives her a sum of money, to be taken 
from the clear assets of hi* estate, provided 
that she survive him, payable immediately 
after bis death, monthly or otherwise as she 
may require, as a marriage portion in lieu of 
dower," with a further eovenaut that " if the 
wife predeceases the husband, without issue, 
or, having had issue, such issue having pre
deceased herself, her heirs shall have no right 
to the sum, which shall vest in him, the hus
band, à titre dr reversion," is not a stipula
tion or prefixed or emventlonal dower, nor a 
gift or gratuitous diw|Hwltion. hut a s.vnallsg- 
matual agreement or Imrgain that the hus
band shall pay the sum in consideration of the 
renunciation by the wife of her dower rights. 
Hence, in the event of the predecease of tin- 
wife leaving children, issue of the marriage, 
and of such children being her heirs-at-law, 
she having died ivtestate, they have the right 
to be paid the sum cut of their father’s estate, 
not by right of dower < d titre dr douairirrs) 
but as the representatives of their mother. 
They are not bound, therefore, as a condition 
precedent i„ the recovery of the sum, to re

nounce the succession of their father, or any 
benefit accruing to them under his will. - 
Even in the view that the above marriage 
covenant is gratuitous or a gift, it is a dona
tion inter viiot and not mortis causa. nor is 
it subject to a suspensive condition that tin 
donee survive the donor. Ilogan v. Radie, 
3» Que. 8. C. 402.

Place of celebration - Foreign law.]— 
In the absence of an express or tacit agree
ment to the contrary, tile legal mnsequeuees 
of n marriage, as regards matrimonial con
tracta, are determined according to the law 
of the place where the marriage was cele
brated. Prtcrs v. Pity of (Jut bee. Pity of 
Quebec v. Peters, 33 Que. 8. 301.

Pre-nnptlal contract in Quebec Uw
of Quebec Community of property laind 
situate in Ontario Will — Distribution of 
proceeds of sale—Heir* of wife—Heirs of 
husband —Judgment—Petition to set aside - 
Reference Costs. (’adieus v. Rnuhau. 10 
O. W. R. 1103.

Transfer of husband a property be
fore marriage — Intent to defeat ‘hunt <>/ 
wife—Husband continuing in possession tilt 
death - Testamentary character of deed 
Registration—Hvidenct -Conversations with 
deceased — Fraud un wife.]—A., short I v be
fore hta marriage to the plaintiff, transferred 
nearly all hi* property to the defendant for 
the purpoae of preventing the plaintiff from 
having any portion of his estate in the event 
of hie death. The defendant took the title to
ill.- property with knowledge <.f ▲.'§ purpose.
A. died about two months after hie marriage.
a. notwithstanding the transfer continued 
in iMisaeaaion of the real estate and personalty 
until his death : —Reid, that the wife was 
not entitled t.. relief against the transfers 
made by A. during the treaty of marriage. - 
Held, further, that there being nothing on the 
face of either of the rrausfers, and no clear 
proof otherwise, to ind cate that its operation 
was to tie suspended until the maker's death, 
the documente eonld not be regarded as testa 
iiicutary.—The fact of .-gistration is almost 
conclusive against the tv nmentary character 
of an instrument.—Conversation* with A in 
respect to the transfers were admissible, not 
to Mil down til" transfers, hut to slo w It,, 
state of the deceased's mind thereto and the 
design of himself and the d. fendant in the 
transaction. American and English authori
ties reviewed. 1 rchibuld \. Archibald, 40 N. 
8. R. 44*1.

Universal community lion mutuel 
Registration.]- A marriage contract con
tained n clause whereby the contracting par 
ties made to each other a mutual gift f nil 
the property which might belong to the one 
who should die first, "cm fouir en usufruit sa 
rtc durant A so caution juratoire et garda ni 
viduits." The only property affected be
longed to the community : —Held, that Un
done I ion was within Art. 1411, <’. <\, and did 
not require registration, as the clause was 
divisible, and fin- stipulation as to universal 
community merely a marriage covenant, and 
not subject to the rules and formalities ap
plicable to gifts. Judgments in 21 Que. S. 
C. 341 and 12 K. B. 44, affirmed. Huot v. 
Himvenu. 33 8. C. R 37».



1997 HUSBAND AND WIFE 1998

8. MaTRîMONI.U OKKFNVKs.

Adultery of wife — Mourning] — The 
mourning equipment of the wife is part of 
her ihirtion as survivor, and a wife who linn 
been adjudged guilty of adultery cannot re
cover the value of such mourning l deuil) 
from the heir* of her hualiand. Brudhg v. 
\h nurd. 18 Que. 8. 382.

Alienation of husband's affections
.Action for - Summary dismissal. | The

tda in tiff sued another woman for alienating 
ier husband's affections, committing adultery 
with him. and inducing him to leave tlm 

plaintiff and go to a foreign country, whereby 
she was deprived of his support and service* 
and of the statutory right to proceed against 
him for non support : II» hi, following lillis 
v. Lambert, 24 A. II. 653, that the action 
would not lie; and a summary order was 
made under Rules 259-261 striking out the 
statement of claim as disclosing no reason
able cause of action, and dismissing the ac
tion. I.otcry v. Tuckett-Lascry, *2 O. !.. It. 
162.

Alienation of husband's affections
Adultery of husband Damagt i Married 
Women'* Property Act. |—Neither at com
mon law. nor under the Married Women’s 
Property Act. will an action lie by a married 
woman against another woman to recover 
damages for alienation of her husband's affec
tions, and for committing adultery with him. 
Lcllis v. Lambert ( 1897), 24 A. It. 653, fol
lowed. Judgment of Divisional Court af
firmed. WYsfon v. Perry (1909), 14 O. W. 
It. 066, 1 O. W. N. 155.

Alienation of wife's affections - Plea 
—Ill-treatment of hasband.] A defendant 
sued for damages by the plaintiff for having 
alienated the affections of his wife, cannot 
plead that the plaintiff had already lost her 
affections by the ill-treatment to which he 
submitted her. Cormier V. Bousquet, 1) Que. 
P. It. 25.

Criminal conversation - Damages 
Limitation of actions. | — The Statute of 
Limitations ia not a bar to an action for 
criminal conversation where the adulterous 
intercourse In-tween the defendant and the 
plaintiff’s wife has continued to a period 
within six years from the time the action is 
brought :—Qutrrr, Does the statute only be
gin to run when the adulterous intercourse 
ceases, or is the plaintiff only entitled to 
damages for intercourse within six years pre- 
ceding the action? Judgment in 27 A. It. 
703, 21 C. !.. T. 10. affirmed. Itaih y v. King, 
21 C. L. T. 31>0. 31 8. (’. It. 338.

Criminal conversation \ bandonment 
Separation—Hearsay evidentDamages.] 

—Appeal by the defendant and cross-appeal 
by the plaintiff from the judgment of a Divi
sion! Court reported 8 O. L. It. 30s. The 
appeal was dismissed on the ground that the 
evidence did not shew such abandonment by 
the plaintiff of his wife as deprived him <>f 
his right of action, and the cross-appeal on the 
ground of improper reception of evidence at 
the trial and excessive damages. J'atterson 
V. McUreyor, 28 U. C. It. 280. observed upon. 
G\ v. D., 12 O. L. It. 24; N. (’. sub nom. Mil- 
toy v. Wellington, 7 O. W. R. 20S. 802.

Be; also 0 O. W. It. 740. 10 O. W. it. 573.

V 8EVARATF PROPERTY OF WIFE.

Absence of independent advice —
Guaranty by wife. | The plaintiff, a 
married woman, sought to set aside certain 
instruments of guaranty, agreements and 
transfers of property with and to tin defend
ant bank mainly on the ground, no fraud be
ing alleged, that she had no independent ad
vice. The trial Judge dismissed flic action, 
and the Court of Appeal being equally divided 
tlic appeal was dismissed. Stuart v. Mont
real, 12 O. W. R. 058.

Abandonment of on© claim — pro-
ret dings with the other — \ Negations re
quired— Vo lire. |— In an action for separa
tion from bed and board and as to property 
t lu- plaintiff may abandon lier claim for separ
ation from bed and board and proceed with 
that for separation of goods only, provided 
always ibat the allegation* in the action and 
the c«.delusion* to be drawn therefrom be 
stated in a manner to justify the latter claim, 
and that the notice required, in cases of sep-

pniM-rs, has hem given. Melle v. Dubreuil, 
7 Que. I». R. 66.

Action by wife against linsband —
Promissory , ntc- Ltid wsem> nt—Contract.]

In 1882 the respondent made a promissory 
not-- for $ 10,01 Nt in favour of J. L., payable 
on demand. This note was endorsed bv the 
payee to her sister, the maker's wife. In 
1 Sit'd an action was brought on the note hy 
tin- endorsee against her husband, the maker, 
which at the trial a* dismissed on the 
ground that the Married Women’s IYoperty 
Act did not authorise such an action: 19 
<’. L. T. 326. On appeal to the ('ourt en 
bane the Judges were equally divided in opin
ion. and the judgment at the trial stood 
affirmed 20 <’ L. T. 136, 32 N. 8. It. 1 
By R. S. X. 8.. 5th ser.. c. 94. a married 
woman in Nova Scotia holds her separate per
sonal property, not reduced Into possession 
hy her liif-hand. as if «he were a feme sole, 
and the Act of 1898. ©. 22, gives her the same 
civil remedies against every person, including 
her husband, a- nil unmarried woman has:— 
Held, reversing the judgment, that the note 
sued on was personal property of the wife 
not reduced into possession, and the action 
could I»- maintained under the above Acts by 
tbe wife against her husband. Michaels v.
Michaels, 20 C, L. T. 450. 30 S C. R. 547.

Action relating to separate estate —
Partin — Sext friend. 1 Husband and wife 
should not be joined ns co-plaintiff* in a suit 
relating to the wife's separate property. The 
suit should Is- in the name of the wifi's next 
friend, or. since the Married Women’s 1‘rop- 
eriy Act. 58 V. c. 24 l Wit. i. it may he in 
the wife's name. Cronkhite v. Miller. 2 X*.
B i. 61

Administration by wife —Agent’s com
mission.]—Although a wife, séparée de biens, 
can hy herself do all acts and make all con
tracts which concern the administration of 
her property, she cannot, without the author
ity of her husband, validly contract to give 
a commission to an agent who shall effect 
n sale of her immovable property, such a 
contract not being an act of administration. 
Bourdon \. Bourdeau. 18 Que. 8. C. 136.
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Administration of wife's property by
hneband Warrant of adminiatniUmi 
Alienation by kuaknnd—Replevin by wife. ]

A v if-- separate as to property, may re
plevy her rood* without the authorisation of 
hi-r huslmtid 2. A warrant of administra 
»ion riven by h wife, separate a* to property, 
to her hunt Mind, does not give him the right 
to alieiiHte the roods.—fl. The husband, al
though he may Is*, in certain cases, the ad
ministrator of tt*-’ property of hi* wife, sep
arate a» to property, has no right to alienate 
them without an express warrant. ILaular 
V. La pirn. 23 gue. S. V. 88.

Animals seised under eaeeution
an ainsi husband - Claim by iri/r — Acta 
«»/ ownrrahip by hatband — \nimoU kept 
on farm of hatband — Interpleader -- 
Eetdmee — Ettopoel \ The plaintiff, the 
wife of the execution debtor, claimed horses 
and ea tie seized by the sheriff on the debtor's 
farm - nder the defendants' execution. Ilpon 
the trial o' an interpleader issue it appeared 
that the plaintiff had money of her own be
fore her marriage, and that with that money 
she. after her marriage, iMiught cattle ; part 
of the increase of these cattle she exchanged 
for other cattle and for horses, and in that 
way acquired the animal* seised. The evi
dence shewed certain isolated instances of 
dealings by the husband with some of the ani
mals; amongst others, that he placed a chat
tel mortgage upon some of them with hi* 
wife's consent :—//eld. reversing the judg
ment of a County Court Judge, that the 
plaintiff was milled to succeed In the Issue, ■ 
—Per Richards, J.A., that the plaintiff’s con- 
sent to some of the animals being cbattel- 
mortgaged was no e*top[**l a* ngnin«t any 
one but th.- mortgagee Err (Vmnn, J.A.. 
that the act* of interferen<*e by the husband
«• r to mm • itt ut iocoumsal uIth the 
wife's ownership, hut were not sufficient to 
divest that ownership. llaffmr v. M'lirr- 
mott, an unreported decision of the King"** 
Bench, approved. Simpton v. Ztowiwioa Hank 
<19101, 13 W. !.. K L

Bneineea carried on by husband in 
name of wife — 8t<K-k in trade svizc-d by 
execution creditor* of husband — Married 
Women's property Act — Construction — 
Earnings of married woman Investment in 
land — “Property" — Profit of business — 
Burden of proof — Evidence — Htock paid 
for largely by husband’* money—Interpleader 
issue, Douglat v. I rate, , Man >. «I W. L. 
It. 244.

Bneineea of hnaband — Trantfrr of at- 
art9 to trije — fondait ot butine»» /a- 
vraiment of udfe't money.] — A carried 
on a dray and trucking business, ami becom
ing financ ially einluirrasMsi. gave a bill of sal** 
of his horse* and trucks to 8. for $760. pay
able in one year. A few months after the 
giving of the bill of sale. 8.. with A.'» consent, 
•old th«* property at auction r.ud bought it In. 
After the sale the whole of the property re-
msiw d en \ pn minas and In in.- or hie

Sllhsr
quently the wife of A. died the usual certi
ficate and c*ons«*nt. bu: the business con I in tied 
as before, except that S. sold the property 
covered by the bill of sale to the wife of A 
for $700, and sh«* paid him $200 of her own 
money on account, and gradually paid him

other sums out of the earning* of he htisi 
ness. The business was conducted in the 
wife's name, the husband, however, superin
tending it. and some of Ins debts were paid 
out of Its earnings Held, that the facts in 
evidence deprived the business of its separate 
character, and that even the investment of 
the wife'* money did not enable her to claim 
the business as her separate property, id- 
amt v. ArehibaU. 4M X. S. H. S4.

Chattel* — Domicil Married Women'* 
Property Ordinance, V. IV. T. I'nnatrintion

Conatitational In w V. Il V. A rt. | — 
Whether a husband and hi* wifi* an- living 
together or apart, her domicil in legal con
templation follows his. Where, therefore, a 
man domiciled in the Territories, married in 
Ontario a woman domiciled then-, and then-- 
after they redded in the Territories, it was 
held, that a* to furniture belonging to the 
wife, brought by her to the Territories, the 
question whether it passi-d to the husband 
jure rnariti or was tin- wife's separate pro
perty. depended upon tile law of the Terri- 
torl a iIrdlnanc- No M <-f lv'-'' -1 u ad 
'* A married woman ahull in respect of her 
|K*rsonnl property, have all the rights and Is- 
subject to all the liabilities of a feme tmle, 
and may alienate and by will or otherwise 
deni with personal property ns if she w< re 
unmarrinl Held, that this Ordinance ,e- 
ferred only to such projierty of a married 
woman as was covered by the provisions of 
the N. W. T. Ac t. It. 8. 1SMI. c. 60. as.
30-40. Conger V. Kennedy, 2 Terr. !.. It; 180, 
reversed 28 8. C. R. 307.

Contract — Pleading — Proof of tepar- 
ah ealaie,| — In an action against a married 
woman on a contract, it is not necessary 
under the Married Women's Property Act 
of 1806 (N.B.I. to allege on the record, or 
prove on the trial as a fact, that either at 
tie time tin* contract was made, or at the 
time the action was commenced, she had or 
was possessed of separate properly. John- 
ton v. Jack, Johnton V. Hank of Suva Sroll'd,
:u X. 11. R. 402.

Conveyance — Security — Device to de
fraud in ditort Knowledge of granln Rvi- 
di ih e. | Where a conveyance by a married 
woman of alleged separate property is at 
ta>-keel as a device to defraud creditors, the 
atiac king party is not entitled to succeed, 
where then- has been valuable consideration 
for the security given, by shewing that ulti 
mutely the business was judicially declared 
to Is- a device to defraud crislitors, and also 
that the party obtaining the security was a 
relative and had some know bilge of the busi
ness lu question, and knew that the husband 
was employed in it. In order to set aside such 
conveyance, it must be clearly shewn that tli- 
grantee had know ledge of the "device" at 
the time the security was given. Hartlcn \. 
\damt, 40 N. 8. R. 06.
Co-eeretlea for debt of stranger

Liability of wife —Abtemr of fraud Enid 
ingt of trial .ludye Dtmtanour of witneant 

I pneal. ] — A married woman, when con 
tract tug otherwise than for the benefit of her 
husband, lias all the capacity of a feme tolr 
to hind her separate estate, and there can b<- 
no ground for presuming that the husband 
abused the confidence of his wife by exervis-
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in* undue mnriinl influence fur the benefit of 
n stranger. • ’>..r \. idams, 38 S. < It. :’.;»3. 
distinguished Ami. in tin* cimirantaucv.s of 
thin case, whm* tin* defendants, Imslintnl nnd 
wife, becalm* sureties for tin- •l«,l»t of a third 
person. and it was found by tlm trial Judin* 
that tin* wifi- became co-surety with full 
knowledge of tin* nature of the obligation 
which sin* undertook nnd without anything in 
tin* nature of fraud, mi*repn<.-iitation. or un
due influence, she was held liable to the cre
ditors. the plaintiffs, no cimiinMauces h-ing 
proved which would relieve the principal 
debtor from liability. There was evidence 
that threats were used to induce the wife to 
guarantee the debt, but the trial Judge found, 
u|H)ii consideration of the conduct and de
meanour of the witnesses, that no such 
threats were made ; Held, that the Court 
could not. upon conflicting evidence, reverse 
this finding. Judgment of Riddell, J„ af
firmed. Sauye.r-Massey Co. v. Ilodgson. 1H
O. I R 333, 13 n W B 9*0

Deed of married woman Absenrr of 
formal authorisation of husband Irt. J77. 
C. V. “ Concourt du mart " Absolute nul
lity Yentlee invoking.] The “concurrence
of the husband" in the .....I required bv Art.
177. (’. < '. to render valid the alienation of 
her property by a married woman, must be 
understood in the common au<l ordinary sense 
of the words. Therefore, a deed of sale of 
land executed by a married woman alone, al
though her husband, who is in th*' next room 
with only a thin partition between tin* rooms, 
has heard nil that passed, is void. The deed 
being absolutely void and not merely voidable, 
all those who have an actual interest may 
take advantage of the nullity, among others, 
those to whom the sale was made. Fournier 
v. tlngoin, 30 Que. H. C. .">117.

Deed to wife -Non-authorisation of hus
band Fetitury action — Freseription.] — 
Quart : Is n deed of sale of lands in Quebec 
to a married woman, without the authorisa
tion of her husband, sufficient to support a 
petitory action? Would such a deed be null 
for defect of form nnd Insufficient, under Art. 
2284, C. ' '. m -• nre as the ground for pre 
script ion bv ten years* possession? Chalifnur 
v. Furent. 21 V. !.. T. 332. 31 8. C. R. 224.

Domicil — Change Laic of foreign 
state /‘resumption Evidence Oicmrship 

i The mutual rights of ,i in. ban i 
nnd wife, as to personal property of each at 
the time of their marriage, are governed by 
the law of the matrimonial domicil, and are 

not affected by a subsequent change of domi
cil. Where the law of a foreign State 
(Ohio) has not been proved, the Court in 
this province is justilied in assuming, in the 
absence of special circumstances, that the 
common law prevails in that foreign State.

F run a fain, goods in tic* actual pos
session of the wife of an execution debtor are 
the goods of the latter; a wife, in order to 
prove that the g«x*ls are her separate pro
perty. must shew facts that will displace the 
presumption involved in this rule. Fink v. 
Ferltn <1 Co., 4U N. 8. R. 20».

Earnings of wive — Separate property 
— Business carried on by wife with assist
ance of husband North-West Territories Act 
—Married Women's Property Ordinance—In

solvency of husband—Fraudulent scheme to 
defeat creditors Judgment again- ' husband

name <-f wife. Fraser v. Kirk pat r n k ( X.W.
IV », 8 W. !.. R. 8K1.

Estate of deceased wife — /.lability
lor fmural upenses.] - A husband is liable 
for the funeral expenses of bis wife, ami 
cannot claim indemnity therefor out of her 
separate estate. Constantinidrs v. Welsh, 18 
N. 10 Rep. 031. not followed. In re Sea. 11 
1$ i . R. 324. I W. 1,. R. 40».

Execution against goods of husband
Seizure of erop grown on farm of u '<

( hum bg irife Farming operations earned 
on by hi r—Interpleader issue.]—Where a 
crop is grown on land owned by a married 
woman, and both herself and her husband re
side upon that land, the crop, being the pro
duct of her land, prima farii In-longs to her. 
and it can only lx* held to Is- the bus hand's 
w hen it is shewn that he carried on tie farm
ing operations as head of the family or as 
tenant of the land And held, on the evi
dence in this case, tlint tlu* farm was that 
of iIn* wife, nnd the farm operations were 
conducted by her ; that her husband hail no 
part in tie- conduct of the business or the 
management of tin* farm : am! that the crop, 
therefore, belonged to the wife, and was not 
eligible under the executions of creditors of 
th*- husband. Mouse Mountain Lumber <f- 
Hardware t'o. v. Hunter (1»10), 13 W. L. 
It. rail, :*. Sask. !.. R. sit.

Funeral expenses. | — Vnder tin* circum
stances of ibis case, tin* separate estate of a 
married woman was made liable for her fun
eral expenses. In re (ribbons. 1» C. L. T. 
34». 31 O. R. 252

Joint purchase of land by wife and 
another person — Fossession - Frincipal 
and agent - 1 re on at — Agenry of husband— 
Fartmrship.]—Where a person purchases im- 

irried »-•
man. and leaves her in possession of it. the 
n la:ion of principal and agent Lx not thereby 
established between them. So. if the hus
band of the joint purchaser assumes the ad
ministration of the property, lie is solely re
sponsible as agent, and no action to account 
ax such lies against the wife : -Quare, would 
an action pro socio lie against lier? Marson 
v. Martin. 2-S Que. S. I\ 83».

Joint sureties for debt of third parties— 
Liability of wife — /.ark of independent ad
vice.] The defendant's husband and wife 
v '-re guarantors for !.. of the price of a ma
chine purchased by L. from plaintiffs : Held. 
that Cot \. Adams and Stuart V. Hank of 
Montreal do not apply here, tin* wife being 
not a guarantor for her husband, but for a 
third party. The husband had no proprietary 
interest in tin* machine. Judgment against de
fendants. Sawytr-Massey Co. V. Hodgson, 13 
I). W. It. 0M>.

Judgment against married woman
Fayable out of separate estate Frocceds of 
insurance policy on life of husband Trust in 
favour of wife.]—The defendant judgment 
debtor was named as sole beneficiary in the 
contract of Insurance upon tin* life of her 
husband, and s. 18» of the Insurance Act. It.
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S O. 1W7 r. 193. in such rimn enact* that 
such ronired shall ( subject in the right of 

»h«- assured in apportion or alter a* herein
after onaotwl) create a trust in favour of the 
naiil beneficiary or beneficiaries. nrvonling to 
I be mi «-n t expressed or declared; and, ao 
long a* any object of the trust remain*. the 
m<>m-y jwiyable urob*r the contract whall not 
he wuhject to the control of the nawured." • 1C. : 
— Hrid. the effect of this section wnw to cre
ate n statutory truwt of the money payable 
umler ttie policy in favour of the wife without 
restraint u|h*i anticipation, hut wuhject to be 
def.-afed upon the hap|M-niiig of either of two 
contingenciew. the wife predeceasing her hus- 
band. or the revocation of her appointment aw 
beneficiary and appointment of a child or 
c hildren in her place aw beneficiary under w. 
Uln of the Insurance Act. Neither of thewe 
contingencies happened, and upon the death 
of the husband, the absolute right to the 
money became vste-d in the wife. Her origi
nal later*»t le the tree! wee separate pm 
l*erty within the contemplation of the Mar
ried Women's Property Act, and it necessarily 
follows that the fruitw of the trust must also 
In- n ganh-cl aw separate property, and aw such 
liable to satisfy the judgment obtained by 
plaintiffs Itoull v. it or Ur, 4 O. W. It 525. 
fi O. W It 23*. 253. 413. t| O. W. It. 39. 10 
O L. H. 411

Judgment against wife for non-ap
pearance to writ Application to wet aside 
—Imperial and provincial (V.E.I.) Married 
Women's Property Acta. IVripAl V. Sherren, 
4 E. I- R 183.

Land acquired by wife — Separate
profier'y Helaure of erope by execution cre- 
ditor of husband —Work done by husband on 
land //• r.cy v. Siher (NWT). 1 W. L. 
I

Liability for debts of bnaband —F.r- 
erutUm of judymmt — 1,‘egiatry Iowa Urol 
Prop* rig Art Married H'omoa'e Art, it. S. 
J/. IhM r. îf.î Convryaace during corcrterr.] 
—Where land was transferred, aw a gift, to a 
married woman by her husband, during the 
time that the Married Woman's Act, It S. M. 
1862 c tir», was in force, the husband being 
then nolu-nt, and a certificate of title there
for issued in her name under the provision» 
of the Manitolui Real Property Act :—Held, 
that the bene ficial as well ns the legal interest 
m thi land % -t. •! la her for bar separate in, 
and neither the land nor its proceeds could he 
ink' -i h. execution f*-r debts >>f tbs kasbssd 
sul'oequmily incurred, notwithstaniling the 
provisions of s. 2 of the Married Woman's Act 
respect inn property received by a married 
woman from he r husband during coverture.— 
Judgin'ii **f the Court of Appeal for Mani
toba in liouglut v. Ftaarr, 17 Man. L. It. 431», 
7 W !.. It 5*4 tare post. 4 ». reversing judg
ment of Mai hem. J . «1 W. L It. 244, allirmed. 
frua.r v Itouglas, 40 8. <1 R. 3*4

Marri.i,,e before 1880 Right of wife
to dis|s> liy will of property acquired after 
uiarnag* Jordan v. Eroglry, H O. W. It. 266.

Marriage celebrated In Rhode Island
—Nik • lopctty of otkrra lloeument of
MU .'I n . pt r r 14*7. /7*5.|—A 
woman i led according to the laws of the 
blate of llliesie Island, P.8.A., is separate as

to property in the province of Quebec.—A re
ceipt given by the proprietor of a warehouse 
for household furniture store-d therein is not 
a document of title within the meaning of the 
law and Art. 1748 C. C., and the property 
therein cannot lie transferred by endorsement 
—A husband has no right to se-ll tin- house
hold furniture and effects, the property of his
wife separate ns to property, without hie
wife’s authorisation. St. George v. Lor eon 
rf Norhon (11110), 1(1 R. L. n. s. 226.

Married Woman's Property Act
(B.C.)—Summary application for delivery up 
of title- deeds I .and Registry Act Amendment 
Act (B.C.J, 1008. s 4(1. Hr ShUor (B.C). 
2 W. L. It. 17.

Married Woman's Property Act
Sepnrate business Notice—Action by wife*

-—Debt due by husband—Set-off- - Principal 
and agent. Ilirtlc v. King (N.8.), (> K. !.. 
It. 873.

Married Womans Property Act.
1895 Mortgage by married woman prior 
to Purchaser ('onsent of husband — Ack
nowledgment—Ejectment — Presumption 
Evidence.]— A purchaser under a mortgage* of 
the property of a married woman, executed 
by her while living with her husband prior to 
the Married Woman's Property Act of 1895, 
fix V. e 24, not appearing to have been exe
cutes! with the* consent of her husband, and 
not acknowledged as the statute requires, can 
not maintain ejectment against the mort
gagor. In the absence of any evidence* to the* 
contrary, it will he presumed that a marries! 
woman is living with her husliand. Everett 
v. Everett. 3X N. B It 390, 4 K. !.. R. 517.

Married woman's separate property
Acknow ledgment of execution of deed un

der 24 V. c. 18—Not necessary since Married 
Woman's Property Act, 1903—[.owe-r acknow- 
Icelgmeiit before interested party. McLeod v. 
t'rmsweU, 4 K. L. It. 535

Mortgage by wife to secure loan to
husband — Xuiiity—Consequent nullity of 
Security - Prinripal and surety Status of 
surety to invoke nullity.]—A hypothec given 
by a marries! woman upon personal property 
to secure tin* payme*nt of a loan maeic te> 
her husband, in e»nb*r to enable the latter 
to make a composition with his creditors, 
among whom is the lender, is null and void, 
Is-ing in contravention of Art. 1301, C. C.—2. 
Such nullity Is-ing absolute and d'ordre pub- 
la. Involve* île nullity <-f everything welch 
is attaches! to It; and in this case, the se
curity given to gniiranti*e the obligation of the 
wife is a subsidiary obligation, depending 
u|hui the existence of the principal obliga
tion, ai ! consequently the nullity of the pnn 
c-ipal obligation necessarily involves the nul
lity of the- security.—3. An obligation pro
hibited by law is no< a natural obligation, and 
it e-annot Is* the subject of security.—4. Such 
nullity, being d’ordre public, is inherent in 
the el. I.t ; it is an infirmity in the debt which 
the surety may invoke* ns well as the wife 
he rself. Sutherland V. Uérard, lit Que. K. B. 
12M.

Mortgage for benefit of husband
llurden of proof.]—By the true construction 
of Art. 1301 of the Civil Code of Ixiwer Can-
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min. n wife's mortgage of her separate pro- 
perty in void, IhiiIi ms io the* «Mit contracted 
and an lo the disposition, if it is in any way 
for ln*r husband's purpose*. Ignorance on 
lhf‘ part of tin- lender that the money was 
borrowed for tin* husband'* purposes is of no 
«vail, iinil the burden is on him to prove that 
it was not so borrow hI. Judgment in Trust 
and Loan Co. v. Kcrouark, 111 Que. K. It. 
281. nllirmed. Trunt and I,nan Co. of Canada 
v. <Jauthirr. 111104 | A. C. !H

Mortgage given by wife to secure hus- 
band'n debt — Wife acting without inde- 
produit wirier.]- Plaintiff* agreed to advance 
$I.inni to the male defendant if his wife 
joined in executing a promissory note and 
give as collateral security a mortgage on her 
house. Mortgage held void ns given on im
portunity of husband and without indepen
dent advice. Euclid Avenue Trunin Co. v. 
llokt, 13 O. W. R. lURO.

N. 8. Married Women s Property Act
Separate business Ihbt dm by hunhand 

Set-off- l,rinripul and agent.] -Action for 
Isuini of horse. Defendant did not know that 
plaintiff, a married woman, carried on busi
ness, but supposed it wn> conducted by her 
husband, who was indebted to him on an 
accommodation endorsement of the tirm of 
which her husband was a partner That 
tirm failed and defendant made no claim 
on the estate because lie had agreed with 
the husband that his horse should be
boarded at the stable. tc 14, that plaintifl
cannot recover without the note being set-off. 
The tiling of the husband's consent to his 
wife’s doing business did not help plaintiff in 
this case, ttirtle V. King, ti K. L. tt. 573.

Nullity of obligation of a married 
woman, separated as to property, for
her husband s debts 1 first illegal pro
missory note Illegality of a renewal note 
*igned by the husband pretending to art a» 
hit wife's attorney.]—C. C. 1301. A hus
band. attorney for bis wife separate as to 
property, exceeds the powers of his mandate 
when be signs, in the name of his wife, a re
newal of a promissory note, when the original 
note had been also signed without the know- 
ledge of the wife for a debt of the husband. 
Dcsirris v. Fattier, It! It. de J. 23d.

Obligations undertaken for husband
—Promissory notis Burden of proof- Cre
sumption. | Although the obligation of the 
wife who is separate as to property, when 
she binds herself with her husband, is not 
null if the obligation be for her own business 
and profit, the harden of proof is on the cre
ditor to e-tahlish that it was for her business 
ami profit, and in the absence of such proof 
the presumption i* that she bound herself 
for her husband 2. The wife separate us to 
property will not be condemned ou promissory 
notes signed by Iter, which were either re
newals of noli s made and signed by her hus
band cue, or which were given for goods 
furnished on the husband's order, and charged 
to him in the books of the creditor. He- 
Clatihn \. Hilbert, 24 Que. 8. C. 387.

Ownership of goods in business car
ried on in wife's name Married Homan’s 
Property I f. It. H. M. 1902, r. 196, ». 2 
{b) Profits Earnings.| 1. The proceeds

of the sale by the husband of a pa reel of real 
••stale owned by the wife, though they came 
into the husband's hands prior to the 21st 
May, I'.KKI, when it was enacted that all pro
perty standing in the name of a married 
woman on that date should he deemed to be 
her property until the contrary is shewn, ami 
although the laud had lieen conveyed to her 
by the husband during coverture, belonged to 
the wife : for. apart from s. 21 of R. S M. 
181)2. c. 1)5. which provided that a limn might 
make a valid conveyance or transfer of land 
to his wife without the intervention of a 
trustee. :• husband may make » gift of pro- 
pi i y to ins wife, which property, if the gift 
be completed, will in equity be considered as 
her separate property, provided that the hus
band i< at the time in a position financially 
to make the gift, and does not do it with any 
intention of defrauding hi* creditors. Kent 

lunt. 11) A. It. 352.-2. The profits made 
in the fur business started with such pro
ceeds and carried on from the first in the 
wife's name, though managed chiefly by the 
husband (all the goods required for the busi-

only, as ili" husband had unsatisfied judg
ments against him), belongi-d to the wife, 
and so did all goods purchased out of such 
profits and put into such business.- -Domin- 
ion Loan, rtr., Co. v. Kilroy. 14 ( >. It. 4tW, 
followed. \dy v. Harris, I) .Man. !.. It. 127. 
and other "farm" cases distinguished. — 3. 
Sueb profits are protected for the married 
woman by the definition "f the word ' pro
perty " in s.-s. ( b i of s. 2 of It. S. M. 1902, 
e. 1<h|, as meaning " any real or personal 
property of every kind and description, 
whether acquired before or after the com
mencement of this Act. and shall include the 
rents, issues, and profits of any such real or 
personal property, and by s. 5 of the same 
Act : and such protection is not taken away 
by the further clause in s.-s. (ft) reading— 
" and Includes also . . . all wages, earn
ings, money, and property gained or acquiied 
by n married woman in any employment, 
trade, or occupation in which she is engaged, 
or which she carries on separately from her 
husband, and in which lier husband has no 
prof e irj inti n it," although it was ad
mitted that the business was not carried on 
by the wife separately from her husband. 
The word "profits" as used in those sections 
should l>e held to cover gains arising from a 
combination of skill or work with the earn
ing property or capital, as well as those aris
ing only from investments without such com
bination. Judgment of Mathers. J., <1 W. L. 
It. 244, reversed. Douglas v. Fraser, 7 W. 
!.. it 584. 17 Man. L. It. 431». Affirmed. 40 
S. C. It. 584. ante 1.

Personal property — Jus disponendi —
Matrimonial domiiil — Con flirt of laws. ] — 
The law of the matrimonial domicil regulates 
the rights of the husband and wife as to the 
movable property of either of them :—Held, 
therefore, where the matrimonial domicil was 
Ontario, that imtsoiuiI property which by the 
law of Ontario was the separate property of 
the wife, remained such on the removal of 
the parties to the Territories ; and further
more was subject to the provisions of the 
Ordinances of the Territorial Legislature, 
subsequently passed, relating to the personal 
property of married women. Brooks v. 
Itrooks, 2 Terr. L. 11. 281).
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Pnrrhufi by hnsband In names of 
wife and daughter Idiom.» Arrow*! 
by mandat,try h< forr act ion —The
app« liant, after hi* wife'* death. surd hi* 
daughter to recover money* which he alleged 
that b< had advanced to purchase properties 
in Quebec to which she was <nt it !<•«I eitluT in 
her own right or under hi* wife's will :— 
Ht Id. on the evidence, that lie had failed to 
establish hi* claim Querr. whether advances 
made as his wife's mandatory in charge of 
her estate could In* recovered In a suit 
brought before he had 1. ndered an account 
■ if rent* and moneys received in that char
acter a* well a* disbursements. Qu<rrc, also, 
if the advances were in the nature of gifts, 
whether those gifts were valid by the lonelier 
law or by . <1. <\ C. V. I'd,Iy V. P.ddy. 
( 1000) A. <’ 2H6.

Purchase of land by married woman
Dt> loration of trust in facour of infant chil- 

dr> n — Ab*r"<r of authorisation of husband 
— SuUity- Ac111 tan,, by guardian of infants

('hums of registered im wmbnimrs.l- - A de
claration bv h married woman, guardian of 
her infant children, that an immovable sold to 
her wa* bought with their money and is their 
property, i* equivalent to an alienation, and. 
if made without the authorisation of b *r hus
band. i* radimIly void, it l* also without 
effect a* regards the claim* of encumbrancer* 
ui*»r 1 lie immovable, duly registered, notwith
standing the acceptance of it for the minors 
hv a guardian authorised by the Judge on 
the advice of a family council. Martin V. 
Hikert and Tourneur, 86 gue. 8. C. 148.

Rents end profita — Sale of land — 
\ecrss\ty for concurrence of husband. | — A 
married woman married before the commence
ment of the Married Women's Property Act, 
68 V. c. 24, l* entitled under *. 4 (1) to the 
rents and profit* of her real estate during 
her lib-, hut may not, without the concur
rence of her h 11-hand, dispose of her real 
estate so a* to deprive the husband of hi* 
tenancy by the curtesy. Itrbury v. Ihbury.
21 C. L. T. 610. 2 S. Kq. K. 278.

Sale of — Payment of husband’s debt — 
\ulhty - /?ci'mbwr»cmrn/ of purchaser.] — 
A married woman, separate as to pnqierty. 
may sell one of her immovable* to pay the 
debt of her husband—in this vase to secure 
the litter*tion of her husband then under ar
rest at the suit of one of hi* creditors—ami 
such sale does not fall under the prohibition 
of Art 1801 C. C.—2. In any event, even If 
the wife could assert the nullity of the sale, 
she ciuld succeed in the action only u|»on 
offering to reimburse the purchaser the 
amount which h<* has paid her. over and 
above the price of sale, to extinguish her peiv 
sttnal debt he Krroua/k V. tlauthier. 20
gue 8. C. 320

Security for husband's debt — [In
due influence of husband - Wife relier- 
inn husband's financial distress — Duty of 
solicitor acting f,tr wife—Wife’s right to re 
lief in equity ] - Plaintiff, a confirmed In
valid. a<ting in passive obedience to her hus- 
baml'* directions, having no means of form
ing independent judgment, surrendered to de
fendant I tank all her extensive estate real 
and personal, for the purpose of relieving her 
husband's financial distress. The solicitor

who acted in nil or most of the transactions, 
was solicitor for the defendant bank and 
also for tin1 husband, plaintiff brought ac
tion, against defendant bank, to set aside 
the above transactions.—Privy Council held. 
that in transactions between husband anil 
wifi* the burden of proving undue influence 
Ilea upon tbow w ho alh ge It. « < -/t-v \ 
\edby. 21 I,. J. Ch 4 Hi. 6 I».* (1 A 8m 
«'•77. Metro i l.—T*mt In transactions ls-tween 
hush-1 nl and wife the husband's solicitor owes 
a duty to the wife, where her interests are 
concerned, to advise her and place lier posi
tion ami the consequence* of what she i« 
doing fully and plainly before her. If she 
reject * his intervention, lie ought to insist 
upon thi* wife being separately advised.— 
Held, further, that tin* above trnnsnetions 
could not stand, the wifi* being in fact wholly 
under thi* husband's Influence and the soli 
citor in a position in which In* could not 
advise her fairly, ('or \. 1 dams (I'.MVlt,
S. <*. It. 363, disapproved. in so far ns it 
held that no transaction between husband 
and wife could lie upheld unless it was shewn 
that tin* wife had had Independent advice- 
Judgment of Supreme Court of Canada, 41 
H. C. it. Rill, affirmed, judgment of Court 
of Appeal for Ontario, 17 O. f.. It. V'.H. 12 
(). W. It. ttôM, and of Malice, .1., at trial. 10 
O. W. It. 10. 32. set aside. Hank of Mont
real v. Stuart. C It . 110111 X c. 1. NO L. 
J. P. C. 76. 110111 A C. 120. 27 T. L. It 
117, 103 !.. T. It. 641. 31 C. L. T. 185.

Separate business — Consent of hus
band—Certifleatr—Place of doing business.] 
—Under the provision* of It. R. N. 8., 6th 
ser., c. 04. s. 63, when a married woman does, 
or proposes to do, business on her separate 
account, in addition to filing her husband's 
consent thereto, she Is to record a certificate 
in w riting setting forth her name and that of 
her husband, the nature of the business, and 
the place where it l«, or is proposed to be 
carried on. and giving, “if piacticable.” the 
street ami tin- number on t’ie street : ami 
where the nature of the business, or the place 
when it is carried on, is changed, a new 

rly The
plaintiff, who carried on business as a grocer 
In n city, under a license from her husband, 
enabling lier to curry on such business, filed 
n certificate giving the particulars required by 
the Act. except as to the street and the n im 
her on the street, as to which it was set out 
that if was not practicable to do so, ns the 
premises had not yet been selected. Goods 
claimed hv the plaintiff ns her separate pro
perty having been levied upon by the de
fendant. hs sheriff of thi* county, under a 
writ of execution for the husband's debt 
Held, that It was Incumbent upon the plain
tiff to select the premises before filing her 
certificate, tin* provision being Intended t<> 
apply not only to towns having streets named 

"and numbered, but to towns which had not 
streets so named ami numbered :—Held, also, 
that the words “the place " meant the place 
in the city, town, or municipality when* it 
was proposi-d to do the business, and that 
when* the place was changed a new certi 
fieate must be recorded. Peajree v. Archibald. 
34 N. 8. It 643.

Separate estate of wife — Restraint on 
alienation- Potter to dispose of by trill.]—- 
Where a restraint on alienation Is Imposed
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in connection with the property if a married 
woman, no conveyance or contract can pre
vail t" deprive her of such property, hut the 
restraint does not entend beyond such trans
actions as would have the effect of trsn*-

I ■
doe* not. therefore, apply to the provisions 
of her will. Hordt n \. -I amts, P» N. S. R. 4M.

Separation of property — Judgment
Interrt ntion of in ditor. | A creditor may 
intervene in an action for separation of mat
rimonial property, even after tin i>mnounc- 
■ ng of judgment grant inn the -épuration. 
(iuu'hirr v. fhndron, Il Que. |‘ R. 232.

Settlement — Creditor of husband. ] — 
Tile claimant was married in Kngland By 
her marriage settlement, there were settled 
upon her. to her separate use, certain moneys 
over which she was given a power of appoint
ment ; she egercised the ilower by appoint* 
ing a part t.. her ■ >" a m pa rati net i1
was paid or sent to her ill the Territories. 
With it she hmight farm stock, which was 
used on her farm ; hut it wn- found as a 
fact that it was the husband who curried on 
the farming operations. In the absence of
. \ ld« i « ■ that i he hash lad had coni tut« 
himself a tnistee for the wife :—Held, that 
the farm stock hud become the husband's 
property, notwithstanding the settlement or 
the provisions of the N. W. T. Act. Prittle- 
hn a a v Of p Jam*» IT L It 7"
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wife — Restraint on 
Itspose of bp WiU.] 
alienation Is imposed

Sheriff's sale Purchase hy husband 
Folle rneht're. ]—A husband, séparé en biens. 
may validly purchase at n sheriff* *nle an 
immovable belonging to his wife; mid. if lie 
fails to pay the price the usual proceedings 
for resale may be taken against him. Ilu- 
chanon v. O'Orien, 18 Que. S. ('. 343.

Wife cannot bring action trtfAouf the 
consent of her husband — A skint) the con
sent of the t’ourt. t\ p 78; C. C. PHI. 778. 
183.]—A wife holds her property in com
mon (with her husband) : she being neither a 
trader nor a shop keeper, cannot bring an 
action without the consent and supisirt of 
her husband; the Court grants her this per
mission only in case of the refusal or incapa
city of her husband. O'Rourke v. Robertson 
(190(1). 10 Que. P. R. 342

Wife common ae to property and judi
cially authorised to recover damatjts on ac
count of false arrest; ritjht of the husband 
as chief of community of property.]—'Wife 
common ns to property, even judicially au
thorised, has no right of action to recover 
damages suffered by her on account of hav
ing been falsely arrested ; such a claim, if 
it exists, I icing a movable debt, belongs to 
the community, and can Is» recover»*! by hus
band only as chief of said community. Pro
Scan >. Levitt 11910). 16 Qua. It A J 807

10. Tranbactionh iuTwrr.N Hubbard and 
Wirt.

Abandonment of wife - Replevin of 
household tjottds ] — In a saisic-rt vi ndication 
the plaintiff will not he put in possession of 
the goods seized when it appears that they

i 64

are in un* possession of the intervenant, his 
wife, wli on he has abandoned, and that the 
place where the effects are is the domicil 
uf the husband and wife, when* the interven
ant lives with her children. Ihaurhamp v 
Pcuuchamp, 3 Que. I*. R. :H)7.

Action by husband against wife. | —
In an action by a husband against his wife 
for a declaration that certain real and per
sonal property claimed hy I Kith parties, be
longed to him, and for an injunction to re- 
strain his w fc from disposing of the same

//< id. I. • i hu'hand can roe In- wife in 
respect of Is.ih real and personal property 
ns if sh> were a feme sole. Semble, the law 
in the Territories, is praeth-nHy the same as 
that in Kngland n- to suits between husband 
and wife, except that in the Territories one 
may sue the other in respect of torts, while 
in Kngland this is not so. Kngland v. Kng-
I md, i Terr I. R 204

Action by husband against wife's ez
renter - Moneys of husband deposited in 
hank in name of wife—Claim for recovery— 
t'omdairation Set-off — Funeral and other 
expenses Costa. l.")oatt V. Quigley. J| O.
W R. 733.

Action by wife against husband for 
necessaries supplied to children Park
\ Parle tB.C.l, 3 W !.. R 281.

Agreement between husband and
wife—Changes made m clauses of tAcir mor- 
riage contra-1.]—An agreement between hus
band and wife, which change* certain clauses 
in their marriage contract, even if made in 
the course of a settlement to put an end to 
an action for separation as to bed and lmard. 
is null. Odell <f (Iregory (11)10), 11) Que. 
K. R. 364.

Ante-nuptial marriage contract —
Publit policy.]—Before plaintiff, who was a 
widow, married defendant, an ante-nuptial 
contract was made between the parties which, 
among other things, provided that if they 
ceased to cohabit, the trust property should 
lie sold, the proceeds to lie divided equally 
between them Plaintiff having left her bus 
hand brought this aetion to enforce said con
tract. Action dismissed, the contract being 
against public policy \elson > Xclson 
(1901#). 12 W. I. It. 180.

Business carried on by husband in 
firm name. | R. Brothers made an as
signment for the benefit of their creditors.
With tic exempt ..... . a ■<
started under the name of R. Brothers and 
Co. The wife of one member of the old firm 
now claimed that it was her business, and 
that her husband managed it for her. The 
new name was never registered. She put no 
money in the business nor took any part in 
it. In an Interpleader issue it was held that 
execution creditors of her husband were en
titled to hold these goods under their ex
ecution. Iturlon v. Mtnhants Hank (19091, 
12 W. L. R. 231). 3 Sask. L. R. 111.

Business carried on by husband in 
his own name alleged to be property 
of wife Seizure of plant and stock of 
business under execution against husband—
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Claim by wife — Interpleader iawue — Evi
dent***---Married woman*- -• imrair rotate — 

[)« »oi x NrAirerfi ( Y.T.), 7 W 
L R 338, M W. L R. «W

Bn ai ne ■■ of wife Services of husband
—Implml run tract to remunerate—('editor 
of husband — I ttackment of supposed salary \ 
—There i- nothing to prevent a husband from 
giving hi» time «nd hla service* gratuitously 
for the benefit of a huaineaa carried on by hi* 
wife. From hi* wo doing the relation of credi
tor and debtor doe* not ariwe. and the credi
tor» of thi hmthand have no right to attach 
money in the hand* of the wife a* due to 
the husband for hi* service*. Frank v. /,« 
framer and Riopellr. 32 Que. 8 C. 438

Bnaineae of wife carried on in name 
of hnaband Judgment against husband — 
Feature of buainraa aaarta — F at appel. ]—A 
married woman who. without registration, 
for yea * carries on business under the name 
of her husband, whom she allows to hire em-

yero and to deal with them and tha pub 
as if he were the owner of her establish

ment. who allows a suit to tw brought and 
judgment to be recovered against him by an 
employe*- for damage* caused by nn injury 
for which she is liable, is estopped from 
oppo-ing the seizure, under auch judgment, 
of the movables in the establishment in ques
tion. CttiP*rier v. Hop, 30 Que. 8. C. 321

Contract of wife with husband —
Nullity — Creditor -- .Notice.]—A contract 
v hereby a wife separate a* to property hind* 
herself with her hu*l»and, is. as regards her." 
a nullity, and the party who knowingly ac- 
quir s such nn obligation cannot claim to lie 
a creditor in good faith, Hagncau v. Decarie. 
8 Que I» R 141

Coaveyamce before marriage — Fraud
mot f« right* rotfamaafiry êiopotUion» 

—Willt A cl. |- The plaintiff was engaged to 
be married to J. < ' A. in NoVMtbW, 1900. 
The marriage took filace on the 4th Decern- 
ber. 1901. The husband die<l on the 26th 
Jaaeary, 1908 la August, 1901, tbs dacaa—d 
secretly executed a conveyance of all hie real 
•stab to the defendant, and this conveyance 
wet not recorded until a few da y a before the 
marriage laite in November, 1901, the de- 
< eased also assigne*! his securities to the
defendant The plaintiff had «"• knowledge 
of these conveyances at the time of the mar
riage, and only ’earned definitely about them 
after her husband's death. She thereupon 
brought an action t<> have tha Instrumenta 
n I aside (1) n made in fraud
of her marital rights, and (21 as not having

aptied i i ; 1 ' provision! of the Wills Act
The trial Judge found that the transfers were 
made with the distinct object of preventing 
the plaintiff from enjoying any portion of 
her husband'* estate after his death, and that 
th< deceased wilfully concealed from In* in
tended wife lie fore and after their marriage 
tin fa that hi had stripped himself of hi* 
property. The Judge decided, however, that 
the instruments wer* not testamentary, and 
that th«- plaintiff was not entitled to the 
relief claimed : — Held, that conversations 
with the deceased were admissible, not to 
derogate from the transfers, but to shew the 
design of the deceased. Under English law 
the wife la not entitled to relief against con

veyance* made in fraud of her marital rights, 
though the rule la different in the United 
State*. There was nothing to indicate that 
the operation of the instrument* was to be 
suspended until the grantor's death Archi
bald v I ri kibald, 23 C. !.. T. 121.

Conveyance of equity In real estate 
by husband to wife — Implied trust —
Subsequent assignment by husband for bene
fit of creditors—Sale by mortgagee— Wife en
titled to surplus as against assignee. Smith 
v. Wombolt. 2 E. I* II. 271

Creditor of Hnaband taking security 
from wife — Independent advice — Onus. 

1 anlurrn v. Scott, 3 O. W. It. 11.

Crops grown on wife'» land - Seizure 
under execution against huaband—Forming 
operationa carried on by wife — Statua of 
married woman—Married Woman'* Property 
Art.]—The sheriff seised n quantity of wheat 
grown on land the property of the claimant, 
a married woman, under executions against 
her husband. The latter was a farmer and 
owned a quarter section adjoining that of 
the claimant, h appeared in evidence that 
the claimant carried on the farming opera
tions on her own land, hiring the necessary 
help, and that she purchased the seed grain 
personally. She- consulted her htislwtul in 
reganl to the working of the farm, and he 
assisted in working the place; hut it was 
shewn that the men hired by her did more 
work for the husband on his farm than was 
done by him on the claimant's farm. On 
trial of an interpleader issue to determine 
the ownership of the grain :—Held, that as. 
under the Married Woman'* Property Act 
(c. 19 of 11*07 ». the claimant was entitled 
to hold and deal with real and |>eraonnl pro
perty as if she were a feme sole, and as it 
was not shewn that the huslwnd was carry 
ing ou farming operations on her land as 
head of the household or lessee, she was en
titled to the crop grown on her land. lAnd- 
aujf v. Morrow, 1 Sank. !.. R. 516, 9 W. L. 
R. 619.

Custody of children Renunciation by 
father—Illegality of contract—Public policy.| 
—An agreement between a husband and wife 
whereby the former contracts himself out of 
his right to the custody of the children of 
the marriage, is against the policy of the law, 
ami will not be enforced. Ilarrett v. Bar
rett, 4 W L. It 7. 6 Terr L. It 274

Debt — Intereat—Preacription. j — Not- 
with anding Art. 2233, O. the prescrip
tion of five year* (Arts. 2280, 2207, C. C.), 
applies to the interest upon a debt between 
husliand and wife. Picard v. l/llopital Gén
éral de Québec, 26 Que. 8. C. 15».

Dower — Dispensing with releuae—Hua
band and wife litnng apart--Alimony—Re
lease.]— A husband whose wife has been liv
ing apart from him for two years, and who 
for valuable consideration has released and 
di; . barged him from all claim* for alimony 
present and future, is not entitled, under a. 
12 of It. 8. O 1N97. c. 164, to an order die 
penslug with the concurrence of his wife to 
bar dower in a conveyance, for, although 
barred by contract from claiming, she can
not be said to be living apart " under such
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circumstances ns hy law disentitle her to 
alimony." Itr Tolhurnt, 12 O. f. It. 45 7
O. W R. 7So.

Dower .ludpment recovered before war- 
riai/r. | — This n«< nn net ion to r cover 
dower. J. 11. <* was seized in fee of the 
land. In IX32. M. B. ......vered ii judg
ment against him In 1840. he mnrried 
pin in t ill. In 1 850, the land whs sold un
der the judgment and bought hy S.. who 
conveyed to defend-mt J. I>. (' afterwards 
died and plaintiff, n • his widow, brought this 
action for dower, contending that the judg
ment did not create such a lien on the lands 
as to prevent her right of dower attaching : 
—Held. Peters and Hensley. JJ., that the 
judgment created :i lien, even hy the Com
mon Law of l‘ f. Island, and that the dower 
did not Httaeh. t'anlelo \ fhalc» I 188f>), 2
P. E. I It. 3K

Execution against husband Busin ess
carried on in Infe’s nann—Simulation. | — 
The opposant, the wife of the defendant, had 
registered a notice that she was carrying on 
business hi a decorative artist ( which was 
the defendant's business » under the firm name 
of F. E M. & Co, and in this capacity she 
maintained an opposition to a seizure of 
goods at the plaee where the business was 
carried on. It was proved that at the time 
of the registration the opposant hail no money 
and that «lie had since acquired none by her
ow n work, end that 1 he g... i seisi i 1 ad n
bought with the moneys earned by the work 
of the defendant, who carried on the business 
under n power of attorney from his w ife :— 
Held, that the alleged firm was simply a 
prête-nom for the defendant, who was the 
true owner of the goods seized, and that the 
opposition should be dismissed. hérary v. 
\1 cloche, 21 Que. S. (*. 4M»'».

Execution against husband Opposi
tion hy ici/c II nu f met Vmt(m( cen
trer# - - Nub*< tiuently acquired imod»—Evi
dence^—A wife, being the usufructuary of 
the furniture of a house, has a right to make 
an opposition to the sale of the furniture 
where it is demanded by the creditors of the 
husband-—2. This usufruct ceases, however, 
with the disappearance of the goods, and 
does not extend to furniture bought in re
newal of that which was subject to the usu
fruct and has been worn out by use. 3. An 
opposition to the sale of a piano, which the 
opposant alleges was given to tier, will lx- dis
missed if the evidence shews that the piano 
was bought by the husband of the opposant, 
who gave her in payment therefor an old 
piano, and that the opposant lent to her hus
band the money necessary to pay the differ
ence in price. 4. It is for the opposant, who 
alleges that she has bought goods of which 
she claims the possession, to prove that the 
money which went to pay for such goods was 
her own : if she bas mixed money which came 
to her from In relatives with that coming 
from her husband, she cannot maintain that 
the goods are not the property of her hus
band Walker v. Maury, 5 Que. P. It. 300-

Gift by contract of marriage - Fur
niture— IIunhand and wife—C. t\ 755, 756, 
777, 1257.1—1. A gift made by a husband to 
his future wife in a contract of marriage in 
the following terms : “ The sum of $2,500

which lie promises and obliges himself to pay 
to the future wife within ten years from this 
date by providing furniture and other mov
ables to that extent for the use and ornamen
tation of their common domicil : it being ex
pressly agreed that the future husband will 
be liberated from this obligation to the ex
tent of the value of such furniture and other 
I ons.'hold effects as he may require and pise® 
in the common domicil of the parties. All 
and every the articles of household furniture 
and other movable effects which may be ac
quired by the future husband for us»- in or 
for the ornamentation of the common domicil 
"f il e partlee In addition t" and over and 
above the said sum of two thousand live hun
dred dollars. The sum of five thousand dol
lars, unto the future wife, as her absolute 
property, subject to this condition, that 
should she predecease the future husband the 
said gifts shall return to the future husband 
and be bis absolute property, without the 
heirs of the future wife having any rights 
therein or claim thereto," does not create in 
favour of the wife, as to the furniture and 
movables acquired by the husband, anything 
else than a gift of future property in contem
plation of death.—2. The f irniture and mov
able effects in question remain the property of 
the husband until his death. Von Eberts v. 
Allan < lino). Itt U. I... n.s. (Que.) 3118.

Gift from husband — t'hamjr of posses
sion - Execution creditor — Seizure in run- 
juyal domicil.]—Interpleader issue. The de
fendant purchased certain pictures, and, 
bringing them home, handed them to his wife, 
telling lier he gave them to her. She had 
one framed in a frame given her by her mo
ther ; and all three were hung up in the 
house occupied hy her and her husband. 
Some six or seven years afterwards an exeeu- 
ecution creditor of the defendant caused the 
sheriff to levy on these pictures :—Held, that 
since the Married Woman's Property Act, 
ISS4. It. S. O. 18117. c. 1*13, s. 3. a married 
woman is under no disability as to receiving 
i nd holding personal as well as real property 
by direct gift or transfer from lier husband; 
a lid in this case the subsequent possession of 
the pictures was the wife's although the house 
was occupied by her husband and herself ;—
II> hi. also, that .........ffect of <-s. 4 of a 5
of R. S. <1. 181)7, e. 163, whereby it is en- 
aeted that a married woman married sinee 
4th March. 18811. may hold her property free 
from the debts or control of her hushaud, 
■" but this sub-section shall not extend to any 
property received by a married woman from 
her husband during coverture." is not to 
make property received by the wife from the 
husband during marriage liable to the hus
band’s debts. This sub-section must be read 
in connection with s. 3, s.-s. 1. and a wife is 
placed precisely in the position of a feme 
noie with regard to property transferred to 
her by her husband during coverture : and 
therefore she can hold the property against 
iiis creditors unless the transfer is made for 
the purpose of defeating them ; and there 
was no evidence of such purpose here. Shut- 
tleuorth v. McUillivray, 23 L. T. 153, 5 
O. !.. It. 536. 2 O. W. It. 25ti.

Gratuitous services by insolvent bus
band — Eights of creditors—Attachment of 
debts. |—An insolvent husband may lawfully 
give his services gratuitously to his wife, 
separate as to property, for the carrying on
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of her bus ne**. and hie creditor» have no 
right to claim from her. by garnishment. the 
value of such service*. <'t. Frank V. I,a franc 
and H%npclU. Q. H. 32 8. C. 43K Excelsior 
lAfa Insurance Vo. v. Dtsy and Couth. 35 
Que S C. 2S2.

Hatband • authority — Contort»' rrsi-

alonr Husband's right to be admittc! and 
to Itrc therein- Husband's remedy when wife 
reft, a to allow him to lire with her. )—The 
consort's residence L subject to the |*rovi*ions 
of the law contained lu Arts. 173. 174 and 
175 C. C., from which the husband's autho
rity springs. Li ra graph 1 of Art. 83 (\ C. 
which prescribes one domicil for the «‘onsorts 
applies equally to a domicil of fact and to the 
legal domicil. Hence, the wife separate as to 
property who, in her he .band's absence, opens

has her domicil of fact thereby establishes 
a domicil for her hustiand. who. upon bis re
turn. has the right to live there with her 
and, in the event of her refusal, to enter and 
live there with force.—In addition, the hus- 
liand. in case the wife refuses to submit has 
a remedy by action to have it declared that 
hie wife has lost and forfeited all her rights 
to gifts < f movable and immovable property

trovided for in the marriage contract and 
ave her i-onderaned to pay him the value 
thereof. Robinson \ tlore « 11MHI), 3X Que.

8. C. 97

Judgment against husband Property 
standing is name of wife — Fraudulent 
tcheme— Fraud oa creditor»- Idqunr license 

A met trim* to set aside fraudulent con
veyancePartir»— Judgment debtor -Trus
ter Cestui» que trust - Gift — Evidence — 
Earnings in busier»•—False representations 

lotion brought against wrong fisrssw De
positions on examination of judgment debtor 

- Admissibility | — Where a conveyance is 
atta< ked as fraudulent under 13 Eiiz. c. 5, it 
must Is* shewn that debt of the grantor was 
in existence at the time of the conveyance, or 
that a scheme had then been entered into to 
defraud possible subsequent -r-ditors. A 
license, under the Liquor License Ordinance, 
is not an asset available to creditors, and the 
fact that it stood in the name of the husband 
(the grantor), while the property and busi 
ness was in the name of the wife, is not a 
badge of fraud.—To constitute a fraudulent 
scheme on creditors, the debts anticipated 
must be such as would probably arise out of 
the conduct of the business.—Semble. (•) 
that in an action t- set aside a fraudaient 
conveyance the grantor is a necessary party ; 
16) that in an action to declare a party a 
trustee for another |x*raon the cestui que 
trust is a necessary party : II• Id. that* in 
the absence of fraud, u husband can limit* a 
valid gift or gifts to bis wife from time to 
time, of the earnings and profita of a business 
afterwards claimed by the wife as her separ
ate '-tat-, althoagh the husband ma? have 
been allowed to Interfere in the management 
of the business.—Held, that an action is not 
maintainable based on alleged false represen
tations wh. rvby a person is induced to sue 
the wrong defendant, and. for the time being, 
to forego his remedy against the party really 
liable There ia no precedent for such an 
action. Held, that an examination of a 
judgment debtor tinder Rule :i*«i cannot i*- 
given in evidence against a third party (even

an alleged transferee from the judgmen 
debtor), who was not present, and had no 
opimrtunity of cross-examining, notwithstand
ing s.-s. (3). rlinton \. Sellars. 7 W. !.. It. 
615, 1 Alta. L. R 135

Land purchased by husband «’on 
veyance taken in name of wife (lift or 
settlement Intention Evidence Improvi
dence—1'ndue influence —Want of indepen
dent advice—Reformation of conveyance - 
Intention of settlor Life estate. Jarvis \ 
/am*. SO. R R BOB, 1" O. Vi i: 831

Lease of husband s property made by 
wife— Action by wife for rent— Amendment 
on trial by joining husband as plaintiff 
Jurisdiction to make amendment -Practice. I 
—Action by wife for rent and for goods sold 
and delivered. At trial it appeared that real 
and personal property belonged to her hus
band then living :—Held, on appeal, that 
there was no power under V. E. I. <\ L. I\ 
Act to add husband as a plaintiff and nonsuit 
entered. Mooney V. McDonald, 7 E. !.. R. 
331.

Loan inter ae Ilona fidrs Prohibition 
of Art. Idti-i, C. V. Husband acting as agent 
of wife--Fights and remedies. ] - The prohi
bition of Art. 1305. C. ('.. against a husband 
or wife during the marriage advantaging the 
other by an act inter tiros forbids every 
transaction whereby one advantages or en
riches the other to his or her own detriment, 
or to the decrease of hi» or her estate, but 
it does not hinder one from borrowing money 
from the other in good faith, and a loan so 
made imports a valid <xntract to rejay the 
sum borrowed.—2. The /act that one of them 
has lent money to the other, in the absence 
of evidence indicating fraud, cannot taint the 
transaction with fraud as having been made 
in contravention of the prohibition of Art. 
1265 —3. The law does not forbid the hus
band to act gratuitously as the agent of his 
wife, separate as to property, in the purchase 
r.nd sab* hy her of immovables or in the man- 
■g—mal >-f her Immovable», and purchases
so made, when they are true and actual, and
do not withdrew anything from the property
of the husband to bis Vtriment or that of 
his creditor*, do not come under the prohibi
tion of Art. 1265. -4. If the husband or wife 
has illegally benefited the other during the 
marriage, what has been so given may lx* re
covered ; if it is an immovable that has lteen 
given, it may Is* retaken : but when it is 
money, the husband or wife and his or her 
heirs and assigns have against the other, or 
his or her heirs only an action for restitu
tion of the sum given. Dery v. Paradis, 21 
V. L. T. 47, 10 Que. K. H. 227.

Loan or gift Stutute of Limitations — 
Executors and administrators Ifiaht of re
tainer- Devolution of Estates Act. 1—In 1876 
Mary Starr advanced by way of loan or gift 
to her husband the purchase money of cer
tain land, which was accordingly conveyed to 
him. On his death in 1893 he devised the 
land to Mary Starr and one of his sons in 
equal shares. In 11H)1 she obtained an order 
for partition or sale of so much of the land 
us had been theretofore sold and a sale 
of sin'll residue of tiw land b-iiik- mad-, ikt 
filed a claim upon the prtxveds as u creditor 
for the amount originally advanced hy her 
to mi r< base the land as above mentioned :— 
Held, that, even assuming that such money
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had lH‘«*n advanced by her by way of loan, 
her claim waa barred by Statut* of Limi
tation*. There in no reason why the Statute 
of Limitations should not be applied to a 
claim by a wife against her husband to re
cover a loan from him, in the same waj as 
if she wan not hi* wife.—field, also, iluit, 
though hIii* wa* executrix under the will of 
her huHbaml, ahe had no longer any right of 
retainer in respect of her alleged debt, inas
much a* by her own acts, that is, first by 
registering no claim within the twelve months 
allowed for this purpose, and then treating 
the property uh vested in the defendants, the 
heir* of her co-devisee, who had previously 
died, ahe put the assets out of h* r own posses
sion and control. In re Starr, Starr v. Starr 
fl ''I T 692 2 O. I B N

Loan to wife - Sr ne fit of hunbund
Hypothecation of teife't property— Void > on- 
tract—Duty of lender to tee to application | 
—Where a loan is obtained by a married 
woman separated as to property from her 
husband, with hypothecation **f her r al 
estate, it is sufficient to shew that the money, 
although handed to her in the form of a 
cheque payable to her order, was not used by 
her. but was given to her husband, in order
to bring .......... ..tract within the prohibition
of Art. 1301, ('. <*— 2. The law «lues not re
quire that the person from whom a wife ob
tains a loan should know that it is for the 
benefit and us.' ..f her husband, if i- for tin 
lender to exercise proper caution, and to see 
to the due employment of the money for the 
purposes of the wife. Even in the case of a
deception bj the wife, as to the um to which 
the money is to be applied, the contract of 
loan is neverthlcss null. Trutt and Loan Co. 
v. herouack, 12 Que K. It. 281.

Loan to wife — Benefit of hunband — 
Keowrtly by tale of land scith rtyht of redemp
tion— Void coat rod—Knowledge of lender. ) 
—A loan contracted by a wife separate as to 
property —the security for the loan being 
given in the form of a sale with right of re
demption of her immovable property, instead 
of in the form of a hypothecation is null and 
void as contrary to the prohibition contained 
in Art. 1301, <J. C., where the proceeds of 
such loan are to be used, with the knowledge 
of the lender, for the exclusive benefit of the 
husband. Judgment in Q. It. JO S. f. 320 
reversed, herouack v. (,author. 12 Que. K. 
B. 20ft.

Moneys advanced uy husband to en
able wife to purchase land Uetulting 
trunt -Evidence Sale by irife- Sotice by 
hunband to p 'hater—Payment to wife after 
notice—Recovery by hutband - Lien of wife 
for moneut of her own used is purchatiny 
property.]—In an action by a husband 
against bis wife for a declaration of trust, 
the evidence shewed that the wife had re
ceived from the husband the money for the
percha* .*f a bomaataad, the oonvsyes........t
which was taken in the wife’s name. A pur
chaser from her received notice that she was 
not a widow, and, notwithstanding that, be
fore completing the agreement for sale, he 
received notice from the husband's solicitors 
warning him, he did complete it:—Held, that 
there was a resulting trust in favour of the 
husband. — A purchaser, in the foregoing 
circumstances, proceeded to anticipate the 
agreement for sale by accepti. g an immediate 
' ..um ynn. e : lit Id, Unit tile plaintiff should

recover from the purchaser the amount of 
pun-baa»- money which he had paid to secure 
such immediate conveyance. Dudgeon v. 
Dudgeon and Partant, « W. !.. R. 340, 18 It. 
<\ R. 171».

Moneys borrowed on insurance policy 
on life of hnsUtind of which wife is
beneficiary — Separate property of wife 
—Business of wife — Interest of husband — 
Moneys derived from business — Execution 
against husband as member of partnership— 
Property liable to satisfy execution -Declara
tory judgment -Inquiry—Reference—Costs. 
If a on boom v. Hill, S O. W. It. 338. 81ft. t»7î>.

Moneys paid for release of inchoate 
right to dower — C. S. H. c. 78. w. 4 

Fraud on hutband't ereditorn -Intent.) 
—Money paid to a wife by her husband to 
secure her execution of a mortgage of lands 
of which she is dowable, under an agreement 
that she is to re<-eive half of the money ad
vanced. is not money received hy the wife 
from her husband during coverture, within 
the meaning of the qualifying part of "s.-s. 2 of 
s. 4 of c. 78. C. S. X. B. 19113. and if it is an 
honest a ml bona fide transaction, entered into 
in good faith, cannot be impeached as a fraud 
against the husband's creditors. Cormier V. 
Artine«... it E. L. R. 203, 38 N. B. It. 44.

Promissory note — Obligation by wife 
in//» hunbaml. | A promissory note made by 
a wife to the order of her husband, and in
dorsed by him. i« not. in the absence of any 
evident1»* that the note was signed by the wife 
for her husband, a contravention <»f Art. 
1301, ('. <\, as constituting an obligation oon- 
treeted by the wife with her husband. 
Duput* v. McTaeith, 21 Que. 8. C. 4ftfi.

Promissory note signed by wife at
hunband't reguett Abtenct of fraud—Hut- 
hand acting an agent for bank—Abtrnce of 
tndt pendent advice.]—Action upon a prorais- 
sory note made by husband and mile:—Held, 
that husband as agent of bank obtained wife’s 
signature, who had no independent advice. 
Action dismissed as against wife. La Hangue 
Sationol \. Ether, 13 O. W. R. 81*0.

Promissory notes — Transf«*r of, by hus
band to wife—Scheme to defeat creditors — 
Evidence — Declaration that notes exigible 
under judgment against husband. Shaw v. 
Drnniton (Man.*, 10 W. L. R. 304.

Prospective gift of money by hus
band to wife t ttaehment by judgment 
creditor of wife. 1—It is essential to a gift 
infer tiro* that the donor should actually 
divest hims»‘lf of his ownership in the thing 
given ; and the following clause in a marriage 
contract does not constitute sue!, gift :—" En 
confederation dudit futur marù je ledit futur 
époux fuit don d ladite future epounc J' ne 
tomme de SH00 courant, à prendre tur 
tet lient let plut apparentn, et avant tout 
outre iréam-ier." And such sum cannot b»- 
attached in the hands of the husband under a 
writ of taitie-arrét issued by u creditor, upon 
a judgment against the wife. Faye v. Beau
champ, 20 Que 8. C. 220.

Purchase of land - Gift—Preemption 
— Surrender of leatet — Merger — Lien. \ — 
Freehold property and leaseholds, the rever
sion in which waa vested in the plaintiff's 
wife by devisee under her father’s will, were



801» 2020HUSBAND AND WIFE—HYPOTHECATION

Crchaaed by the plaintiff in 1893, while act- 
t aa manager of her landed estates. with 
hi» own mon#;. The freehold property was 

conveyed by ibe vendor to the plain tir» wife 
by hi» directions, and the surrender of leaaee 
wan to the plaintiff and wife. l nd« r the law 
at that date a husband was entitled to the 
rent* and profits of his wife’» real estate. 
By ». 4 (li of the Married Women'* Pro
perty Act, 1895 (N.B.), real estate belong
ing to a married woman, not acquired from 
her husband, is held and may be disused of 
by her as a feme tolei—Held, that the pre
sumption that a purchase by a husband in 
the name of his wife is intended to Ik- a gift 
to her »a* not rebutted by the evidence in 
the case.—2. That the wife could not alienate 
the freehold estates so acquired from her hus
band. at least during bis lifetime. -3. That 
on the purchase of the leases the estate under 
them merged in the freehold of the wife, and 
that «he could dispose of the whole estate 
without the hueband's consent, and free of 
any equity in him for repayment of the pur
chase or money expended by him in making 
repairs to the property. De Hut y v. Uc /fury, 
a C. L. T. 1M. 2 X. B. R 34H, 36 X 11 R. 
57

Purchase by wife- Presumption as to
title. Thcrcau v. S'aWse. 1 K. L. R. 100.

Purchase in wife's name - Qijt.J — 
Where property purchased by a husband as a 
born» for himself and wife was. by hia direc
tion. conveyed to her, so that the title might 
be In her in case of his death, it was held that 
a gift was Intended, to take effect upon hia 
death if she should survive him. Etant v. 
Brant, 26 C. L. T. 386, 3 N. B. Kq. 216. .

Purchase at land with hua band's 
money is tcife't name Gift or truti-Cir- 
cumttancet rebutting prrtumplion of gift.]— 
Action for a declaration that defendants, 
beirw-at-law of A., are trustees of certain 
lands for plaintiffs, children of the husband 
of A. by his w-cond wife. It was so declared 
aa the land In question, although the deed bad 
been taken in A.'e name, was paid for with 
the husband's money. Rale ordered as more 
beneficial than partition. Htnderton v. lien- 
derton. 7 K L. R. 218.

Borings deposit. )—Where a husband de
posits money with a savings company and 
caused an account to be opened In the names 
of himself and bis wife jointly, " to be drawn 
by either or In the event of the death of either 
to be drawn by the survivor,** and It appeared 
by her evidence, unoontradicted, that money 
of hers went into the account and that both 
drew from it indiscriminately :—Held, that 
she was entitled as survivor to the whole 
fond In re Hyan. 20 C. !.. T. 426, 32 O. R. 
224.

Separation as to property — Loan of 
money by tetfe to hatband—Depotit at tecur- 
«ty lor obligation Hank timulated deed»— 
Nullity -Grot evidence—Action—Partie». \— 
The delivery I» the husband, by hie wife, 
separate as to property, of a cheque, the 
proceeds of which he deposits in a bank, ae 
collateral security for paper discounted by the 
bank, is a valid loan, and does not violate the 
prohibition of Art 1301. O. 0., that the wife 
shall not bind heraelf, with or on behalf of 
her husband, otherwise than on behalf of 
the community.—The nature of the opera

tion and its validity are n. . affected by the 
following declaration, written on the back 
of the cheque by the manager of the bank : 
“To guarantee the payment of a draft of 
SI.<127 on Unahurg O. K., this cheque will 
be valid only aa far as Linaburg shall not 
pay the whole draft, or shall demand a re
duction, or ahall make u reclamation after 
having sold the hay."—2. A simulated deed 
is void and non-existent. Oral evidence 
la admissible to establish that a sale of land 
b.v a husband to the father of hia wife and 
one to her by the lieira of her deceased father, 
in reality disguise n voluntary transfer by 
the husband to the wife In violation of Art. 
1266, C. C.—3. These deeds may be ad
judged void in an action to which the hus
band and wife are parties, and it is not neces
sary that the representatives of the wife's 
deceased father should Ik- brought in. Augé 
V. La Hanque D'/luchclaga, 34 Que. 8. C. 
481.

Separation as to property — Marriage 
contract—Gift to wife -Earning»—Savingt.) 
—A wife separate as to property, the donee 
under the marriage contract of a sum of 
money payable by her hm band on demand, 
who, for a number of years, receives all his 
earning!, out of which she is proved to liave 
saved and appropriated an amount exceeding 
that of the gift, has no further claim therefor 
upon him or his cHtnte. Any savings, the re
sult of her thrift, economy, and good manage
ment, belong to the husband, and can in no 
manner be the property of the wife, aa earn
ings or otherwise. Hruncau v. Lefoivre, 34 
Que. 8. C. 173.

Transfer of promissory notea by hat
band to xcije—tichvne to defeat creditor».] — 
Plaintiffs having udgment against the de
fendant husband, »eiz«*d under ft. fa. certain

Cromiaeory notes given by M. to the husband 
ut the renewal» were to the defendant’s wife. 

Held, that the notes were the husband's, hia 
evidence being uncorroborated, and the pro
perty fur which they were given, being hie. 
8hatc v. Denniton, 10 W. L. R. 304.

HYDRAULIC LEASE.
See Mi8eh am» Minerals.

HYDRAULIC REGULATIONS.
See Mines and Mineral*.

HYDRAULIC WORK.
See Watkb and Watkrtovrseh.

HYDRO-ELECTRIC POWER 
COMMISSION.

See Constitutional Law—Municipal Cob- 
porationb—Pleading.

HYPOTHEC.
See UiiT — Lien — Mori gage — Rbuistby 

Laws—Vendor and Purchaser.

HYPOTHECATION.
See Bankb and Banking.
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