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ACCIDENT REPORTS.
See Discovery; Evidence

ACCOMMODATION.
Sec Carriers of Passengers

ACCOUNTING.
ONUS; PARTICULARS.

In an action en reddition de compte by a
company against its president it is for the
defendant who alleges that the board of
directors of the plaintiff is not complete to
prove it. The plaintiff, which demands that
in default of rendering an account the defen-
dant be condemned to pay a certain amount
which it has been informed he has received
under certain contracts, is not bound to
statc at what date and from what persons
such sum was rece ived. Temiscouata Rail-
v. Macdonald, 3 Que. P.R. 462

ACTION FOR;

ACTION.

See Pleading and Practice
For action for injuries caused by negli-
gence, see Negligence.

For injuries resulting from operation of
street railways, see Street Railways.

ADVERTISING.

For advertising contract with s.reet rail-
way, see Contracts.

AGENTS.
SHIPPING NOTE; FRAUDULENT RECEIPT
AGENT; LIABILITY OF COMPANY.

C., freight agent of respondents at Chat-
ham, and a partner in the firm of B. & Co.,
caused printed receipts or shipping notes in
the form commonly used by the railway
company to be signed by his name as the
company’s agent, in favour of B. & Co., for

oF

1-Ry. D,

CANADIAN RAILWAY LAW DIGE

ST

flour which had never in fact been delivered
to the railway company The receipts
acknowledged that the npany had re-
ceived from B. & Co. the flour addressed
to the appellants, and were attached to
drafts drawn by B. & Co., and accepted by
appellants.  C. received the proceeds of the

drafts and absconded. In an action to re-
cover the amount of the drafts:—Held,
Fournier and Henry, JJ., dissenting, that

the act of C. in issuing a false and fraudu-
lent receipt for goods never delivered to
the company, was not an act done within
the scope of his authority as the company's
agent, and the company was therefore not
liable. 3 A.R. l()lllr 16, 42 Q.B. 9%,
ulhrmul Erb v. Western Railway
20., 5 Can. 8.C.R. 179.
in Ward v. M
Storage Co., Q.R. 26, 8.C, @
guished in Moore v. Ontario
Assn., 16 O.R. 269; Ward v
Storage Co., Q.R. 26 8.C,
Dominion Exp Co. v.
O.L.R. 533; referred to
Merchants’ Despateh Co.,

[l)l.-u-usm d

al Cold
0; distin-
Investment

Montreal Colc
341; followed in

Krighaum, 18
in Monteith v.
1 O.R. 47.]

Freigur

AGENTS; AUTHORITY TO ADVISE
SHIPMENTS,
E., in British Columbia, being about to

purchase goods from G., in Ontario, signed,
on request of the freight agent of the North-
ern Pacific Railway Company in British
Columbia, a letter to Gi. asking him to ship
goods via Grand l||mk Railway and Chie-
ago & N. . R Co., care Northern
Pacific Railway at \l, Paul. This letter was
forwarded to the freight agent of the North-
ern Pacific Railway Company at Toronto,
who sent it to G. and wrote to him, “I en-
close you card of advice, and if you will
kindly fill it up when you make the ship-
ment send it to me, I will trace and hurry
them through and advise you of delivery to
consignee.”” G. shipped the goods as sug-
gested in this letter deliverable to his own
order in British Columbia:—Held, affirming
the decisions of the Courts below, 21 A.R.
322, 22 O.R. 645, that on arrival of the goods
at St. Paul the Northern Pacific Railway

Company was bound to accept delivery of
them for carriage to British Columbia and to
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expedite such carriage; that they were in the
eare of said company from St. Paul to Brit-

ish Columbia; that the freight agent at |

Toronto had authority so to bind the com-
pany ; and that the company was liable to G.
}ur the value of the goods which were de-
livered to E. at British Columbia without
an order from G. and not paid for. 21 A.R.
(Ont.) 322, affirming 22 O.R. 645, affirmed.
Northern Pacific R.W. Co. v. Grant, 24
Can. S.C.R. 546.

|Referred toin Boyle v. Vietoria Y.T. Co.,
9 B.C.R. 322,

TERMS OF BILL OF LADING; AUTHORITY OF
AGENT.

A shipping agent cannot bind his principal
by receipt of a bill of lading after the ves-
sel containing the goods shipped has sailed,
and the bill of Imiling 80 received is not a
record of the terms on which the goods are
shipped. Where a shipper accepts what
purports to be a bill of lading, under cir-
cumstances which would lead him to infer
that it forms a record of the contract of
shipment, he cannot usually, in the absence
of fraud, or mistake, escape from its binding
operation merely upon the ground that he
did not read it, but that conclusion does not
follow where the document is given out of
the usual course of business, and seeks to
vary terms of a prior mutual assent. Tas-
chereau, J., dissented on the facts, N.W.

Transportation Co. v. McKenzie, 25 Can.
S.C.R. 38.

[Approved in Bicknell v. Grand Trunk
Ry. Co., 26 A.R. (Ont.) 431; referred to in
Conmee v. Securitics Holding Co., 38 Can.
S.C.R. 619; Melady v. Jenkins Steamship |

Co., 18 O.L.R. 2
v. G.T.R. Co., 5 (
C.D. Co., 9 B.C.R. 117.]

St. Mary's Creamery
R. 742; Wilson v.

SALE OF MONEY ORDERS; RREPRESENTATION OF
AUTHORITY.

A father and son were ostensible partners;

the father held out the sou as doing insur-

ance business with him as a principal, under

the name of M. & Son; the sun, by signa- |

ture and conduct, represented .o the plain-
tiffs that he was authorized ‘v use the
father's name, and obtained an agency from
the plaintiffs for the issue and sale of money
orders in the name of M. & Son, the pi intiffs

believing that the father and son were [

artners. Publicity as to the firm of M. &
Son was given by advertisement, letter-
heads, office sign:—Held, that, to fix the
father with the consequences of his son’s
acts in the name of the firm, it was not
essential that the father should have him-
self made any representation to the plain-
tiffs; it was enough that the father had held

out his son as his partner under such circum-
stances of publicity as to satisfy a jury that
the plaintiffs knew of it and believed the
son to be a partner of the father; and upon
the evidence the father was liable to the
plaintiffs for money orders issued by the

| son. Dominion Express Co. v. Maughan, 20

O.L.R. 310.

[Reversed in 21 O.L.R. 510, the next fol-
lowing case.]

SALE OF MONEY ORDERS; [EstorrEr; Repre-
SENTATION OF AUTHORITY; PUBLIC RE-
PUTE.

Held, upon the evidence, that there was
no actual partnership between the defendant

| J. M. and his son, the defendant H. M.,

carried on in the firm name of J. M. & Son;
and (reversing the judgment of a Divisional
Court, 20 O.L.R. 310) that there was no
holding out by J. M. of his son H. M. as a
member of the partnership; Meredith, J.A.,
dissenting. Per Moss, C.J.O., that the
facts showed it to be not a case of J. M.
holding out his son to the plaintiffs as a

artner, but of his son assuming to hold

imself out to the plaintiffs as in partner-
ship with his father. If the father was to
be made liable, it must be because what
was done was done under ecircumstances
which bound him as well as his son; and
there was no proof of any express authority,
or of any acts from which authority might
reasonably be inferred, to the son to repre-

| sent his father as in partnership with him.

Per Middleton, J., that the plaintiffs must
fail, because, assuming in their favour that
there was a holding out, no evidence was
given to show that at the time credit was
given the plaintiffis knew of the circum-
stances now relied on as constituting a
“holding out,” or that they gave credit
upon the faith of any Public repute which
would satisfy a jury ‘‘that the plaintiffs
knew of it and believed him to be a part-
ner:’” Dickinson v. Valpy (1829), 10 P! &
C. 128, 140; Ford v. Whitmarsh (1840),
Hurl. & Walm. 53. And, again, the plain-
tiffs failed because the holding out was of a
partnership as ‘‘general insurance agents,’
while the liability sought to be imposed was
as ‘“‘agents for the sale of signed money
orders” issued by the plaintiffs, and such
an agency was beyond the scope of the busi-
ness held out. Per Meredith, J.A., that,
upon the undisputed facts, there was autho-
rity from the father to the son to use the
father's name and to pledge his credit;
and, assuming that that authority extended
only to the business of insurance agents, the
transaction in question was sufficiently con-
nected with that business to come within
the authority. Dominion Express Co. v
Maughan, 21 O.L.R. 510 (C.A.).
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5 AGENTS. 6

AGENCY FOR SALE OF MONEY ORDERs; THEFT
AND P JERY BY SERVANT OF AGENT;
PAYMENT; LIABILITY OF AGENT.

The defendant, on appointment as agent
for the sale of the signed money orders of an
express company, agreed in writing to be
responsible for the ‘‘due issue and sale
thereof”’ and “‘to account for each money
order and the proceeds thereof.”” An em-
ployee of the defendant stole a book of
money orders, forged the defendant’s
counter-signature (which was required), and
issued orders which the plaintiffs, being un-
aware of the forgeries, paid, and now brought
this action for the amount:—Held, that the
defendant was not liable, inasmuch as the
money orders in question had not been issued
or sold by him, and that he had duly ac- |
counted for them by showing that, without |
negligence on his part, they had been stolen |
from him, and he was therefore unable to |
return them. Semble, also, that, even if
the orders had in fact been countersigned
by the defendant, they would not have been |
binding 0o the company, inasmuch as to
issue them, when the money they repre- |
sented had not been received ?; y him, would |
be an act outside the scope of fliu authority |
as agent, and for this reason the plaintiffs |
could not recover. Held, further, that, even |
if there was a breach of the defendant’s con- |
tract, the plaintiffs suffered no damage by ‘
it, as they incurred no liability to the payee
or transferee of the money onf:\ru, inasmuch |
as neither of the latter would be entitled to
sue upon them, there being no privity of |
contract between them and the plaintiffs.
Dominion Express Co. v. Krigbaum, 18
O.L.R. 533.

Cusroms AGENT; SCOPE OF AUTHORITY.

Where a railway company furnished its
customs agent with the necessary docu-
ments, including accepted cheques, for the
payment of duties necessary to enter goods
through the customs house, and the agent,
by a system of frauds, was able to pass a
large quantity of goods free of duty, re-
ceiving back from the customs officers, on |
the assumption that all imposts had been |
fully paid, the difference between the face of '
the cheques and the duty actually paid, ‘
which the agent converted to his own use,
the company is estopped in an action by the
Crown for the duties unpaid on goods so
passed and not entered for duty from claim-
ing that in accepting the money returned,
he was not acting within the scope of his
employment. The King v. Canadian Pacific
R. Co., 11 D.L.R. 681, 14 Can. Ex. R. 150,

[Fry v. Smellie, [1912] 3 K.B. 282; White-
church v. Cavanagh, [1902] A.C. 117-130;
Low v. Bouverie, [1891] 3 Ch. 82; Lloyd v.

Grace, [1912] A.C. 716, specially referred to
British Mutual Banking Co. v. Charnwood
Forest R. Co., 18 Q.B.D. 714; Ruben v.
Great Fingall Consolidated, (1906] A.C. 439,
distinguished. |

AIR BRAKES.

For equipment of passenger trains with air
brakes, see Carriers of Passengers.

ALIGHTING FROM CARS.

See Carriers of Passengers; Street Rail-
ways.

AMALGAMATION.

Effect of amalgamation as to parties to
action, sce Pleading and Practice.

AMALGAMATION AGREEM:
PROVINCIAL RAILWAYS

DoMINION AND
; SPECIAL Acts.
Application under s. 361 of the Rail-
way Act for a recommendation by the
Board to the Governor-in-Council for the
sanction of amalgamation agreements be-
tween Dominion and provincial railway
companies. The Montreal Park and Island
and Montreal Terminal Ry. Cos. were in-
corporated by the Parliament of Canada and

| the Montreal Street Ry. Co. by a statute
| of the Province of

uebec. Agreements
were made between the three companies
apparently pursuant to the authority given
in two special Acts of the Dominion incor-
porating the first two railway companies for
the sale of these railways with their facili-
ties and assets to the provincial railway:—
Held (1), that under ss. 361 and 362
(which must be read together), the Board
has no jurisdiction to deal with the amal-
gamations of railway companies incorpo-
rated under Dominion and provincial
statutes. (2), That the proper mode of pro-
cedure would be to apply as provided by the
special Acts for sanction of the agreements
to the Governor-in-Council. In re Amal-
gamation Agreements, 13 Can. Ry. Cas,,
150

EFFECT ON CHARTER POWERS.

A restriction in the charter of a street
railway company that prevented it from im«
orting eleetricity from without the city
imits, is not binding upon a company
formed by the amalgamation of such street
railway company with other companies,
none of which were so restricted. Winnipeg
Electrie Railway Co. v. City of Winnipeg,
4 D.L.R. 116, [1912) A.C. 355.

il
|
i
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EFFECT ON CHARTER POWERS; STREET RAIL-
WAYS.

After an electric street railway has, to the
knowledge of a city and its officers, and with
their active co-operation, erected beyond
the eity limits, at a cost of millions of
dollars, a plant for the generation of elec-
tricity, located its sub-power houses and
erected poles and wires in the city, and
after the city has received about $100,000 in
taxes from the company, and has adopted
by-laws and resolutions requiring a com-
l;un that the street railway had absorbed

y amalgamation, to lay double tracks on
certain streets, and to establish a schedule
for operating its cars, the city cannot de-
prive the street railway compiny of the
right to introduce into the city electricity
generated beyond the city limits, on the
ground that its charter forbade such im-
portation of electricity, or that permits were
void which the city had granted for the
erection of poles. Winnipeg Electric Rail-
way Co. v. City of Winnipeg, 4 D.L.R. 116,
[1912] A.C. 355. )

[Winnipeg v. Winnipeg Electric R. Co.,
20 Man. L.R. 337, 16 \{’,l,vl(‘ 62, reversed.|

ANIMALS.
See Fences and Cattle Guards.

For carriage of animals and injuries to
while in transit, see Carriage of Live Stock.

APPEALS.
A. In General.
B. From Orders of Railway Board.
C. From Expropriation Awards.

For appeals from assessments, see Assess-
ment and Taxation.

A. In General.
CASE; AMENDMENT OF,

Where it appeared that certain papers
which a Judge of the Court below had
directed should form part of the case had
been incorrectly printed, especially the
factum of the respondent in said Court,
which had been translated and in which
interpolations had been made, the registrar
was directed to remit the case to the Court
below to be corrected. Fournier, J., in
Chambers. Parker v. Montreal City Pass.
Ry. Co., 19th February (1885), Cass. Can.
S.C.R., Dig. 1893, p. 674.

MOTION TO STRIKE APPEAL OFF LIST; NOTICE.

A motion to strike an appeal off the list
of appeals inscribed for hearing must be on
notice. Parker v. Montreal City Passenger

GENERAL). 8

Ry. Co. (i885), Cass. Can. S.C.R. Dig.
1893, p. 686.

Facrum; LEAVE 10 DEPOSIT.

When appeal inscribed for hearing ex parte
is called, counsel for respondents asks leave
to be heard and to be allowed to deposit
factum. Counsel for appellant consents.
Granted. Parker v. Montreal City Pas-
senger Ry. Co. (1885), Cass. Can. S.C.
Dig. 1803, p. 683.

Facrum; PoINT NOT RAISED BY.

A point is raised at the hearing not in
factum, nd counsel for respondent there-
fore objects that he is not prepared to argue
it. The court adjourns hearing for a week.
Western Counties Ry. Co. v. Windsor &
Annapolis Ry. Co. (1879), Cass. Can. 8.C.R.
Dig. 1893, p. 683.

Case; EXTENDING TIME FOR PRINTING AND
FILING.

Under s. 79 of the 8. & E.C. Act and Rules
42 & 70 8.C., a judge i ambers of the
Supreme Court has power to extend the
time for printing and filing case. Canada
Southern Ry. Co. v. Norvell (1880), Cass.
Can. 8.C. Dig. 1893, p. 673.

REVIEW OF cosTs; MOTION TO RE-OPEN,

In this case, the Supreme Court had re-
fused by their judgment to give a writ of
prohibition to prevent the taxation of re-
spondent’s costs by the county judge, such
taxation having been made before the judg-
ment of the Supreme Court was given; but
the court stated that the respondent was
not entitled to costs. Counsel for appel-
lants moved to re-open argument of that
rnrt of the appeal as to the right to the pro-
hibition, and for a reconsideration thereof,
on the ground that the amount taxed to
respondent had been paid into the County
Court, and that the county judge might
make an order directing the money so paid
into his court to be paid out to respondent
unless prohibited: —]lllel. that the appli-
cation which was really for a rehearing of
the appeal, which had been duly considered
and adjudicated upon by the court, could
not be entertained; that the court could not
assume that the County Court judge would act
illegally, and in defiance of the judgment of
the court, to the effect that the respondent
was not entitled to costs; bui that if the
County Court judge should propose so to act,
the appellants would have their remedy
against him, and might apply to one of the
superior courts for a writ of prohibition
Counsel for appellants not called upon
Motion refused with $25 costs, Ontario
and Quebec Ry. Co. v. Philbrick (1886)
Cass. Can. S.C. Dig. 1893, p. 687.
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REVIEW OF cosTs.

It is only when some fundamental prin-
ciple of justice has been ignored, or some
other gross error appears that the Supreme
Court will interfere with the discretion of
provincial Courts in awarding or.withhold-
ing costs. Smith v. Saint John City Rail-
way Company; mululun-d Electric Com-
pany v. Atlantic Trust Company; Consoli-
dn(t‘eil Llcrtrll' Company v. Pratt, 28 Can.

R.

MATTERS OF PROHIBITION.

The provisions of the second section of
the statute, 54 & 55 Vict. c. 25, giving the
Supreme Court of Canada jurisdiction to
hear appeals in matters of prohibition, apply
to such appeals from the Province of Que-
bec as well as to all other parts of Canada.
Shannon v. Montreal Park and Island Rail-
way Co., 28 Can. S.C.R. 374,

l()\erruh'(l in Desormeaux v. Ste. Thérése
de Blainville, 43 Can. 8.C.R. 82; considered
in Wynnes v. \Iunlr(-ul P& I Ry. Co.,
Que. R. 9 Q.B. 498.]

FINALITY OF JUDGMENT; APPEAL FROM ORDER
FOR NEW TRIAL.

In an action brought to recover damages
for the loss of certain glass delivered to de-
fendants for carriage, the Judge left to the
jury the question of negligence only, reserv-
ing any other questions to be decided sub-
sequently by himself. On the question sub-
mitted t{w Jury disagreed. Defendant then
moved the Divisional Court for judgment,
but pending such motion the plaintiffs ap-
|)l|e(f)e or and obtained an order of the Court
amending the statement of claim, and
charging other grounds of negligence. The
defendants submitted to such order and
pleaded to such amendments, and new and
material issues were thereby raised for de-
termination. The action as so amended
was entered for trial, but was not tried be-
fore the Divisional Court pronounced judg-
ment on the motion dismissing plaintiff's
action. On appeal to the Court of Appeal,
the judgment of the Divisional Court was
reversed and a new trial ordered. On appeal
to the Supreme Court:—Held, that the
judgment of the Court of Appeal ordering
a new trial in this case was not a final judg-
ment nor did it come within any of the pro-
visions of the Supreme Court Act author-
lzmg an appeal from judgments not final.

Canadian Pnuﬁc Ry (,o v. Cobban Mfg.
Co., 22 Can. 8.C.R

JUDGMENT, INTERLOCUTORY OR FINAL.

The plaintiff sued for $5,000 as damages |

alleged to have been caused by the defen-
dants. The Superior Court dismissed the
action, and the Court of Review reversed

that judgment and sent the case back to
the Superior Court to ascertain the dam-
ages. The defendants appealed from this
{:jdmm-nl to the Court o (ium-nu Bench,
ut that court, on motion of plaintiff, be-
fore any other proceeding on the appeal,
“lushm] the writ of up‘u *al on the ground

at it had been issued de plano and not
with the permission of the court as re-
quired by Art. 1116, C.C.P., the court
being of opinion that the judgment was not
a final but an interlocutory judgment within
that article: lh-ld (1), A judgment of the
Court of Queen’s Bench for Lower Canada
(appeal side) quashing a writ of appeal on
the ground that such writ had been issued
mnlr.nr_\ to (hv provisions of \rl 1116,
C.C.P., is not “a final judgment’ within
the meaning of s. 28 of the huprunw and
Exchequer Courts Aet. Shaw v. St. Louis,
8 Can. S.C.R. 387, distinguished. (2) The
Supreme Court has no Jurisdiction under
s. 20 of the Supreme and Exchequer
Courts Act, to hear an appeal by the defen-
dant where the amount in controversy has
not been established by the ju(lgmvnl ap-
pealed from. [But see 8. & E. C. Act, 1891,
5 & 55 Viet. c. 25, 5. 3.) Ontario & Que-
bec R'ulmm (umpan\ v. Marcheterre, 17
Can. 8.C.R.

FINALITY OF JUDGMENT.

A judgment allowing demurrer to plain-
tifi’s replication to one of several pleas,
which does not operate to put an end to
the whole or any part of the action or de-

| fence i# not a final judgmvnl from which

an appeal will lie. Shaw v. .madmn Paci-

fic Ry. Co., 16 Can. S.C.R.

FINALITY OF JUDGMENT; QUASHING INTERIM
INJUNCTION,

In this case, on the 1st September, 1883,
Mr. Justice Torrance, of the Superior Court
for Lower Canada, ordered the issue of a
writ of injunction, returnable on the 30th
day of October, then next, enjoining the re-
spondents and certain other persons named
from issuing or dealing with certain bonds
until otherwise ordered by the said court
or a judge thereof. About the 13th Nov-
ember, 1883, the Canada Atlantic Railway
Company presented a motion to quash the
injunction. On the 13th December follow-
ing, Mr. Justice Mathieu, of the Superior
Court, declared that the said writ of in-

| junction had been issued without reason

(sans cause) and he suspended it until the
final adjudication of the action on the
merits. Both the appellants and respon-
dents appealed from this judgment to the
Court o} Queen’s Bench (appeal side),
which court on the 21st of Jnnuary, 1885,
rendered judgment quashing the injunction
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absolutely. On the 9th of February follow-
ing, the appellants gave notice of their in-
tention to appeal to the Supreme Court of
Canada, and on the 19th February present-
ed a petition to Mr. Justice Monk, one of
the judges of the Court of Queen’s Bench,
for the allowance of the appeal. On the
20th of February Mr. Justice Monk ren-
dered judgment, refusing to allow the appeal
on the ground that the judgment quua‘{ning
the writ of injunction was not a final judg-
ment, and, ‘“‘notwithstanding the offer and
sufficiency of the security.” On the 27th of
February the appellants, by their attor-
neys, served notice of their intention to
move before a judge of the Supreme Court
to be allowed to give proper security to the
satisfaction of that court, or of a judge
thereof, for the prosecution of their appeal
to that court, notwithstanding the refusal
of the court below to accept said security,
and notwithstanding the lapse of thirty
days from the rendering of the judgment
from which they desired to appeal, and
further to obtain an extension time for
settling the case in appeal. is motion
came before Mr. Justice Henry, in chambers,
on the 5th March, who enlarged it into
court, and it was on the same day argued
at length before the court:—Held, that
the judgment of the Court of Queen’s Bench
(appeal side), quashing the interim injunc-
tion, was not a final judgment from which
an appeal would lie. Motion refused. Stan-
ton v. Canada Atlantic Ry. Co. (1885),
21 C.L.J. 355.

FiNAL JuDGMENT; RULE NisI.

The judgment making absolute a rule nisi
against a witness who fails to appear at the
trial of an action after summons, is & final
judgment from which there is a right of
review or appeal. The witness served with
the rule nisi is not obliged to appear in

erson, but may show cause by attorney.

he witness may appeal from judgment
making the rule absolute without being
obliged to appeal also from the judgment
ordering the rule to issue and the delay for
bringing the appeal runs from the latest
judgment only. Collins v. Canadian North-
ern Quebec Ry. Co., 11 Que. P.R. 133 (Ct.
Rev.).

APPEAL FROM ASSESSMENT; FINAL JUDGMENT.

By 52 Viet. c. 37, s. 2, amending ‘““The
Supreme and Exchequer Courts Act,” an
appeal lies in certain cases to the Supreme
Court of Canada from Courts ‘“‘of last resort
created under provincial legislation to ad-
judicate concerning the assessment of pro-
perty for provincial or municipal purposes,
in cases where the person or person:ﬂrre-
siding over such court is or are appointed by

provineial or municipal authority.” By the
Ontario Act, 55 Vict. c. 48, as amended by
58 Viet. c. 47, an appeal lies from rulings of
Municipal Courts of Revision in matters of
assessment to the County Court Judges of
the County Court District where the
roperty has been assessed. On an appeal
rom a decision of the County Court judges
under the Ontario statutes: Held, King, J.,
dissenting, that if the County Court judges
constituted a “‘court of last resort” wit,ﬁin
the meaning of 52 Viet. e. 37, 8. 2, the
persons presiding over such court were not
appointed by provincial or municipal autho-
rity, and the appeal was not authofized by
the said Act. Held, per Gwynne, J., that as
no binding effect is given to the decision of
the County Court judges, under the Ontario
Acts cited, the court appealed from was not
a “‘court of last resort’’ within the meaning
of 52 Viet., e¢. 37, 8. 2. Quewre.—Is the
decision of the County Court judges a ‘‘final
judgment’’ within the meaning of 52 Vict.
¢. 37, 8. 27 City of Toronto v. Toronto
Railway Co., 27 Can. 8.C.R. 640.

[Leave to appeal to Privy Council refused.]

Ri1GHT 10 APPEAL; DISPOSAL OF QUESTIONS OF
FACT BY COURT; CONSENT OF PARTIES.

In an action against a railway company
for damages for an injury caused by an
engine of the company, the counsel for both
parties agreed at the trial as follows: ‘““That
the jury be discharged without giving a
verdict, the whole case to be referred to the
court, which shall have power to draw
inferences of fact, and if they shall be of
opinion, upon the law and the facts, that the
plaintiff is entitled to recover, they shall
assess the d s, and that judgment be
entered as the verdict of the jury. If the
court should be of opinion that the plaintiff
is not entitled to recover, a non-suit shall
be entered.” The jury were then dis-
charged, and the court in bane, in pursuance
of such agreement, subsequently considered
the case, and assessed the damages at $300,
considering plaintiff entitled to recover.
The company sought to appeal from such
decision. By the practice of the Supreme
Court of New Brunswick all questions of
fact are to be tiied by a jury, and the court
can only deal with such questions by con-
sent of parties:—Held, Gwynne and Pattei-
son, JJ., dissenting, that as the court took
upon itself the decision of the questions of
fact, in this case without any egal or other
authority therefor, than the consent and
agreement of the parties, it acted as quusi-
arbitrators, and tLe decision appealed from
was that of a private tribunn{’ constituted
by the parties, which could not be reviewed
in appeal or otherwise, as judgments pro-
nounced in the regular course of the ordinary
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procedure of the court may be reviewed
and appealed from:—Held, also, that if the
merits of the case were properly before the
court, the judgment Apg(‘ﬂ ed from should

al rmed:—}fold, per Gwynne and Patter-
son, JJ., that the case was appealable, and,
on the merits, it appearin

done everything required by the statute to
give notice of the approach of the train, the
appeal should be nlﬂ

nonsuit entered. 31 N .B.R. 318, affirmed.
Canadian Pacific Railway Co. v. Fleming
(1893), 22 Can. 8.C.R. 33.

[Applied in Quebec and Lake St. John Ry.
Co. v. Girard, Q.R. 15 K.B. 56; followed in
Champaigne v. Grand Trunk Ry. Co., 9
O.L.R. 589; referred to in Voigt v. Groves,
12 B.C.R. 180.)

Finaury oF JupaMmeNT; DISPUTE OF TITLE
UNDER LEASE; RULING OF MASTER.

Where a master, on a reference under the
Vendor and Purchaser Act to settle the title
under a written agreement for a lease, ruled
that evidence might be given to shew what
covenants the lease should contain, an ap-
peal does not lie to the Supreme Court from
the judgment affirming such ruling, it not
being a final judgment and the case not
coming within the provisions of s. 24 (e)
of the Supreme and Exchequer Courts Act
relating to proceedings in equity, Gwynne,
J., dissenting. Canadian Pacific Ry. Co. v.
Corporation of the City of Toronto, 30 Can.
S.C.R. 337.

DIsMISSAL OF APPEAL.

Where the jurisdiction of the Supreme
Court of Canada to entertain an appeal was
in doubt, but it was considered that the

peal should be dismissed on the merits,
the court heard and decided the appeal
accordingly. Can. Pac. Ry. Co. v. The
King, 38 Can. S.C.R. 137.

RIGHT T0 APPEAL; JURISDICTIONAL AMOUNT,
The plaintiff claimed $1,500 damages for
delay in delivery of iron. The defendants,
besides denying the charge of non-delivery
in due time, counterclaimed for $1,223 de-
murrage. At the trial judgment was given
for plaintiff for $1,000 and the counterclaim
was dismissed. Upon appeal to the Court
of Appeal, the judgment was varied by
limiting the damages to the fall in the price

of iron during a considerably shorter time |

than that fixed in the court below, the
amount to be ascertained on a reference.
Upon a motion by the defendants to allow a
bond given by them as security upon an

al by them to the Supreme Court of
amndn, the plaintifi’s counsel stated that
the plaintifi’s claim on the reference would

rom the evi- |
dence that the servants of the company had |
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be less than $1,000, and contended that no
appeal ln{':—-llcld, however, that as the
Bm"“ﬂ' claimed $1,500 and was not limited

y the judgment of the Court of Appeal to
any particular sum, the matter in contro-
versy on the appeal exceeded the sum of
$1,000, so that the appeal lay:—Held, also,
that upon the counterclaim the sum of $1,223
was involved, and that an appeal lay in re-
spect thereof. The Court of Appeal de-
clined to grant, ex cautela, leave to appeal
to the Supreme Court of Canada, the case
not being one in which leave, if it were neces-
sary, ought to be granted. Frankel v
Grand Trunk Railway Company, 3 O.L.R.
703 (C.A.).

To SupreME Court or CANADA; AMOUNT IN
CONTROVERSY,

A judgment for $1,000 damages with in-
terest from a date before action brought is
appealable under 60-61 Viet, (Can.) ¢. 34,
8. 1 (c.). Canadian Railway Accident
{guumm'e Co. v. MeNevin, 32 Can. S.C.R

4.

Privy Councin; MATTER IN CONTROVERSY EX-
CEEDING $4,000.

On a motion by the plaintiffs for the
allowance of the security on an appeal from
the Court of Appeal to the Privy Council,
in an action brought by the corporation of
a city against two electric light companies
to have it declared that they had forfeited
their rights under certain agreements with
the city, under which they held their fran-
chises, on the ground that they had amal-
gamated contrary to the terms of sach
agreements, which action had been dis-
missed:—Held (Meredith, J.A., dissenting),
that the whole matter in controversy at
the trial (being the destruction, not the
acquisition of the defendants’ franchise)
was whether the companies had forfeited
their right by amalgamation, and this
clearly did not come within the last branch
of 8. 1 of R.S.0. 1897, ¢. 48, and that
there was nothing before the court to
shew that such matter was of value to the
plaintiffs of more than $4,000, or of any sum
or value capable of being ascertained or
Per Meredith, J.A.:—The matter
in controversy much exceeded $4,000, and
if controverted leave should be given to
the appellants to prove their value. To-
ronto v. Toronto Electric Light Company,
11 O.L.R. 310 (C.A.).

WorkMmeN's Compensation Actr, B.C.; An-
BITRATOR,

No appeal lies from the decision of an
arbitrator appointed by a Supreme Court
judge under clause 2 of the second schedule
to the Workmen's Compensation Act, 1902,
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Lee v. Crow's Nest Pass Coal Company, 11

B.C.R.

Court oF REVIEW; JURISDICTION OF; REVIEW
OF MERITS OF CASE RESERVED,

The Court of Review has absolute and
unrestricted power to decide the merits of
a cause reserved for its consideration, with-
out regard to the verdict of the jury (Art.
196 C.P.C.). Ferguson v. Grand Trunk
Ry. Co., 2 Can. Ry. Cas. 420, Q.R. 20
.C. 54.
|Referred to in Miller v. Grand Trunk
Ry. Co., Q.R. 21 8.C. 350, 2 Can. Ry. Cas.

MispiRECTION; CORRECTION AFTER SPECIFIC
OBIECTION; PRACTICE

Where, on a specific objection to his
charge, the trial judge recalled the jury
and directed them as requested, the con-
tention that the directions thus given were
erroneous should not be entertained on an
appeal. Canadian Pacific R.W. Co. v.
Hansen, 7 Can. Ry. Cas. 441, 40 Can. S.C.R.
194,

RiGHT T0; ADDITIONAL RELIEF; INJUNCTION;
CHOICE OF REMEDIES.

Quare per Stuart, J.:—Whether or not a
dissatisfied litigant who hae che right to
appeal must appeal and is not at liberty to
bring the sarae matter before the court in
a different way, but:—Held, that where
the right of appeal was doubtful and the
plaintifi had given notice of appeal, and at
the same time brought an action for injunc-
tion, in which action the validity of the
order appealed from would have to be in-
quired into, the matter was properly be-
fore the court:—Held, also, that the court
will not be bound by agreements of counsel
in a stated case as to the effect upon the
rights of parties to the action by deter-
mination of certain questions submitted in
certain specified ways. Marsan v. Grand
Trunk Pacific Ry. Co., 9 Can. Ry. Cas.
341, 2 ALL.R. 43.

[Followed in Girouard v. Grand Trunk
Ry. Co., 9 Can. Ry. Cas. 354, 2 A.L.R
54.)

MATTERS APPEALABLE; QUESTION NOT RAISED
N LowgR Counrr; EsTopreL,

Where a matter relied upon to support the
action was ot urged at the trial nor assert-
ed on an appeal to the Provincial Court
it is too late to put it forward for the first
time on an appeal to the Supreme Court of
Canada. Laidlaw & Laurie v. Crow’s Nest
Southern Ry. Co., 10 Can. Ry. Cas. 32,
42 Can. 8.C.R. 355.

[Judgment appealed from, 14 B.C.R. 169,

.

10 Can. Ry. Cas. 27, affirmed, Idington, J.,
dissenting. |
REVIEW OF FINDINGS OF FACT.

Upon an appeal from the findings of a
judge who has tried a case without a jury,
the court appealed to does not and cannot
abdicate its right and its duty to consider
the evidence. And if it appear from the
reasons given by the trial judge that he has
misapprehended the effect of the evidence
or failed to consider a material part of it,
and the evidence which has been believed
by him, when fairly read and considered
as a whole, leads the appellate court to a
clear conclusion that the findings of the
trial judge are erroneous, it becomes the
plain duty of the court to reverse the find-
ings. Beal v. Michigan Central Ry. Co.,
10 Can. Ry. Cas. 37, 19 O.L.R. 502.

[Approved in Gordon v. Goodwin, 20
O.L.R. 327; Ryan v. McIntosh, 20 O.L.R.
31.)

REVIEW OF FACTS ON APPEAL

Under the British Columbia Railway Act,
R.S.B.C. 1911, ¢. 194, 5. 68, upon an ap-
peal from the award of arbitrators fixing
damages under eminent domain proceedings,
the court will not supersede the arbitrators
but will review the award as it would re-
view the judgment of a subordinate court
in a case of original jurisdiction, consider-
ing the award on its merits, both as to the
facts and the law. Atlantic and North-
west Railway Co. v. Wood, [1895), A.C. 257,
64 LJ.P.C. 116, followed, under which a
similar question under sub-s. 2 of s. 161
of the Canadian Railway Act, 1888, being
5. 168 of 3 Edw. VII. (Can.) ¢. 58, was
decided. Canadian Northern Pacific R.
Co. v. Dominion Glazed Cement Pipe Co.,
Ltd., 7 D.L.R. 174, 22 W.L.R. 335, 14 Can
Ry. Cas. 265.

ReviEw oF racts; VErbICT,

On appeal to the appellate division of
the Ontario Supreme Court from the judg-
ment of a trial court, based upon the find-
ings of a jury in favour of the plaintiff, who
was the sole witness for himm-,f, though the
appellate court may doubt the plaintiff’s
story or disbelieve him, they have no right
to substitute their own opinion of the facts
for that of the jury, but if there is some evi-
dence to support the finding of the jury, it
cannot be disturbed. (Per Garrow, J.A.)
Stevens v. Can. Pac. Ry. Co., 10 D.L.R
88, 15 Can. Ry. Cas. 28,

MoTiON TO AFFIRM JURISDICTION; FINALITY
OF JUDGMENT.

A preliminary motion to affirm the juris-
diction on an appeal to the Supreme Court

17
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of Canada will be dismissed and the parties
left to their rights on the hearing, if the
facts shewn on the preliminary motion are
insufficient to enable the court to finally
determine whether the judgment or order
appealed from was final and so subject to
appeal or was interlocutory only and, there-
fore, not subject to appeal. [C larke v. Good-
all, 44 Can. 8.C.R, 284; Crown Life v. Skin-
ner, 44 Can. S.C.R. and MeDonald v
Belcher, [1904] A.C. 420, specially referred
to.] Windsor, Essex and Lake Shore Rapid
R. Co. v. Nelles, 1 D.L.R. 309.

[Referred to in 2 D.L.R. 7
v. MeDermott, 5 D.L.R. 5, 4
LIMITATION OF TIME OF APPEAL,

The limitation of sixty days for appealing
to the Supreme Court of Canada under sec.
69 of the Supreme Court Act, R.8.C. 1906,
¢. 139, may, under 8. 71 of that Act, be
extended by the court appealed from, but
not by the Supreme Court of Canada.
[Windsor, Essex and L.S. Rapid Ry. Co. v.
Nelles (1012), 1 D.L.R. 156, affirmed on this
point.] Windsor, Essex and Lake Shore
Rapid R. Co. v. Nelles, 1 D.L.R. 309.

[Referred to in 2 D.L.R. 732; Vanbuskirk
v. MeDermott, 5 D.L.R. 5, 46 N.S.R. 98.]
NOTICE OF APPEAL.

An appeal from the judgment of the pro-
vineial court of last resort affirming the
judgment given at the trial of the action
disposing of the rights of the parties and
directing a reference to determine the
amount of damages, is not an appeal from
“‘a judgment upon a motion to enter a ver-
diet or nonsuit upon a point reserved at the
trial” within the terms of s. 70 of the
Supreme Court Act, R.S 1906, c. 139,
80 as to require a notic of appeal within
twenty days after the decision of the Court
of Appeal of the province. Windsor, Essex
and Lake Shore Rapid Railway Co.v. Nelles,
1 D.L.R. 156.

[Referred to in 1 D.L.R. 309,2 D.L.R. 732;
Vanbuskirk v. MeDermott, 5 D.L.R. 5,
16 N.S.R. 98.]

RIGHT 10 APP! 4L; FINALITY OF JUDGMENT,

Where the judgment sought to be appealed
from is that of the highest provineial court
of final resort upon an appeal from a judg-
ment which varied the report of a Referee
or Master upon an appeal from his report in
u reference which had been directed at the
trial to assess the damages in the action,
such judgment of the highest prov incial
court 18 not a final judgment appealable to
the Supreme Court of Canada, but an appeal
lies from the judgment on further directions
afterwards given upon the varied report.
Clarke v. Goodall (1911), 44 Can. S.C.R.

.

Vanbuskirk
S.R. 98.)

284, followed.] Windsor, Essex and Lake

Shore Rapid Ry. Co. v. Nelles, 1 D.L.R. 156,
|Referred toin 1 D.L.R. 300, 2 D.L.R. 732;

Vanbuskirk v. MecDermott, 5 D.L.R. 5,

46 N.S.R. 98.]

EXTENSION OF TIME FOR APPEALING.

Where a judgment of the Court of Appeal
has given to the plaintiff in an action for
specifie performance of an agreement to de-
liver stock and bonds his choice between
specific performance and a reference as to
damages, and the defendant has not appealed
from such judgment to the Supreme Court
of Canada, being under the impression that
no appeal would lie, and the plaintiff has
elected to take a reference, and appeals have
been taken from the referee’s report, the
Court of Appeal should not, at the instance
of the defendant, extend the time for ap-
pealing to the Supreme Court of ('unmlu
from its original judgment. Nelles v. Hes-
seltine; Windsor, Essex and L.S. Rapid R.

. v. Nelles (No. 4),6 D.L.R. 541, 30.W.N
1381, 27 O.L.R. 97.

FINALITY OF JUDGMENT.

A judgment of a provincial court of last
resort varying the judgment given on the
trial of an action for damages for alleged
breach of eontract, and affirming the plain-
tiff's right of recovery with certain limita-
tions as to damages as to which a reference
was directed, is not a “‘final judgment’’ from
which an appeal lies to the Supreme Court
of Canada, within the statutory definition
of that term contained in s. 2 of the
Supreme Court Act, R.8.C. 1906, ¢. 139,
as a judgment order or decision “‘whereby
the ~ul|un is finally determined and con-
cluded.” [Clarke v. Goodall, 44 Can. 8.C.R
284, and Crown Life Insurance Co. v. Skin-
ner, 4 Can. S.C.R. 616, specially referred
to.] Nelles v. Hesseltine; Windsor, Essex
and L.S. Rapid R. Co. v. Nelles (No. 2), 2
D.L.R. 732, 21 O.W.R. 430, 3 O.W.N. 862.

[Referred toin Vanbuskirk v. MeDermott,
5 D.L.R. 5, 46 N.S.R. 98.]

LEAVE 10 ApPEAL; FINALITY OF JUDGMENT.

S. 71 of the Supreme Court Act, R A
1906, c. 139, providing that the court
proposed to be appealed from, or an)
judge thereof, may, under special ecircum-
stances, allow an upp«nl although the same
i8 not brought within the time preseribed by
the Act, applies only to judgments other-
wise nppva,nhlc- and does not confer power
to grant leave to appeal from a judgment
wl ich is mtvrlucu(un only or which is not a

“final judgment”’ within the definition of
that statute. [Vaughan v. Richardson, 17
Can. 8.C.R. 703, and News Printing Co. v.
Macrae, 26 Can. 8.C.R. 691, speciaily re-
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ferred to.] Nelles v. Hesseltine; Windsor,
Essex and L.8. Rapid R. Co. v. Nelles, 2
D.L.R. 732, 21 O.W.R. 430, 3 O.W.N. 862.

[Referred to in Vanbuskirk v. MeDermott,
5D.L.R. 5, 46 N.S.R. 98.]

NOTICE OF APPEAL; SUFFICIENCY OF.

A notice of appeal is insufficient where the
grounds umu-“ therein are: (1) that the
Judgment appealed from is against the law,
evidence, and the weight of evidence; (%,
that the trial judge erroneously admittea
and excluded evidence; and (3) that the
judgment was erroneous ‘‘upon such other
grounds as may appear in the pleadings and
proceedings, such alleged grounds being too
indefinite.” (Per Beck, J.) Alfred and
Wickham v. Grand Trunk Pacific R. Co.,
5 D.L.R. 154, 20 W.L.R. 111,

(Affirmed in 5 D.L.R. 471; referred to in
Alfred v. G.T.P. (No. 2), 6 D.L.R. 147.]

AMENDMENTS ON APPEAL,

A question not going to the merits of a
case and not raisp(f by the notice of appeal,
cannot be brought to the attention ull the
Court by a supplementary or “‘explanatory’’
notice of appeal. (Per Beck, J.) Alired
and Wickham v. Grand Trunk Pacific R.
Co., 5 D.L.R. 154, 20 W.L.R. 111,

[Affirmed in 5 D.L.R. 471; referred to in
Alfred v. G.T.P. (No. 2), 6 D.L.R. 147.]

STAY OF PROCEEDINGS PENDING APPEAL.

Where the plaintiffs in an action have
succeeded at the trial and in the provincial

pellate Court, and the defendants have
elected to appeal to the Supreme Court of
Canada, in which also they have been un-
successful, and, while the Supreme Court
still had jurisdiction over the case, a judge
of that court has refused a stay of proceed-
ings pending an appeal to the Privy Coun-

I, and it appears that there has not been
any miscarriage of justice through accident,
mistake or otherwise, but that every ques-
tion in dispute has been fully considered,
and that the case involves merely a question
of fact and nothing of public importance,
and that the Privy Council is likely to re-

fuse leave to appeal, a judge of the provin- |

cial court of first instance should not grant
a stay of proceedings pending an appeal to
che Privy Council. [Alfred v. Grand Trunk
Pacific R. Co., 5 D.L.R. 154, and Grand
Trunk Pacific R. Co. v. Alfred, 5 D.L.R.
471, specially referred to.] Alfred & Wick-
ham v. Grand Trunk Pacific R. Co., 6
D.L.R. 147, 22 W.L.R. 65.

INSCRIPTION IN LAW; REVIEW OF FACTS.

By an inscription in law, defendant can-
not raise questions of facts, nor deny the
facts alleged, but the same must be pre-

|
|

{

sumed to be true. In the present case the
evidence alone of the divers circumstances
and facts alleged in plaintifi’s declaration
will shew whether the responsibility and
compensation for the accident in question
in this cause, are to be determined by the
Workmen's Act, 9 Edw. VII. c. 66, or by
the common law, and under such circum-
stances the Court will order “preuve avant
faire droit” on defendant’s inseription in
law. Biggs et ux. v. Grand Trunk R. Co.,
18 Rev. de Jur. 383.

(GRANTING LEAVE TO APPEAL.

Leave to appeal to a Divisional Court
from order of Judge in Chambers was grant-
ed. Swaisland v. Grand Trunk R. Co.,
2 D.L.R. 898, 3 O.W.N. 1083.

LEAVE 10 APPEAL; ORDER GRANTING NEW
TRIAL.

Where a party appeals to a Divisional
Court from a judgment after trial with a
jury, and contends that he is entitled to
Judgment upon the findings of the jury, but
does not ask for a new trial, and the Divi-
sional Court nevertheless grants a new trial
without disposing of the motion for judg-
ment, it is a proper case for granting leave
to appeal to the Court of Appeal, but such
leave should be upon the terms that the
party appealing shall abandon his right to
a new trial. Dart v. Toronto R. Co., 3
D.L.R. 776, 22 O.W.R. 102, 3 O.W.N. 1202.
POWER TO REVIEW MERITS OF CASE.

Although an appellate Court may think
that the preponderance of testimony is in
favour of the unsuccessful party in an action
tried with a jury, it cannot substitute its
opinion for that of the jury, or interfere
with the jury’s conclusions except upon some
error or other substantial ground. Zufelt
v. Canadian Pacific R. Co., 7 D.L.R. 81,
4 O.W.N. 30.

INADVERTENCE OF SOLICITOR; FAILURE TO
GIVE NOTICE OF APPEAL.
Helson v. Morrisey, Fernic and Michel
R. Co. (No. 2), 7 D.L.R. 822,

REVIEW OF FACTS ON NONSUIT,

On an appeal from a judgment of a County
Court (Man.), ordering a nonsuit, the Mani-
toba Court of Appeal may draw its own
conclusions from plaintifi’s evidence brought
out at the trial, where there are no con-
flicting statements nor any contradictory
evidence. Stitt v. Can. North. Ry. Co.,
15 Can. Ry. Cas. 333, 23 Man. L.R. 43, 10
D.L.R. 544,

Nomce or; EXTENSION OF TIME FOR GIVING;
MISTAKE OF SOLICITOR.

_ The mistake of a party’s solicitor in giv-
ing notice of appeal from the District

on the
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Court one day too late is not a sufficient
ground under the Saskatchewan practice for
granting an extension of time for serving
such notice. Crapper v. Canadian Pacific
R. Co. and lh(- Regina Cartage Co., (Sask.)
11 D.L.R.

[Re Coleu nnd Ravenshear, [1007) 1 K.B.
1, followed.)

B. From Orders of Railway Board.

ArrEAL 10 Pravy CounciL; APPLICATION TO
ALLOW SECURITY.

Where the sole question in two actions
was as to the validity of an order of the
railway committee of the Privy Council of
Canada requiring the plaintiffs to build a
brldgc —Held, refusing an application to
allow the security upon a prutmu-d appeal
to His Majesty in His Privy Council from
the decision of the Court of Appeal, that an
appeal did not lie as of right under R.8.0.
1897, ¢. 48, 8. 1. Canadian Pacific R.W.
Co. v. Cily of Toronto, 19 O.L.R. 663.

ORDERS OF BOARD; JUDGE
ArpEAL 10 FuLL Courr.
No appeal lies to the Supreme Court of
Canada from an order of a judge of that
court in Chambers granting or refusing
leave to appeal from a decision of the Board
of Railway Commissioners under s. 44 (3)
of the Railway Act, 1003. iams v.
Grand Trunk Railway (‘umpnn\ 4 Can. Ry.
Cas. 302, 36 Can. 8.C.R. 3

[Relied on in Re thhﬂrd 38 Can. 8.C.R.
308; referred to in Re Tclfurd 11 B.C.R.
]

IN CHAMBERS;

OrbpErR OoF BoArp or Ramway
SIONERS; JURISDICTION,

Where the judge entertained doubt as to
the jurisdiction of the Board of Railway
Commissioners for Canada to make the
order complained of and the questions
raised were of public importance, special
leave for an appeal was granted, on terms,
under the provisions of s. 44 (3) of ‘“Ile
Railway Act, 1903.”" Montreal Street R.W.
Co. v. Montreal Terminal R.W. Co. and
the Board of Railway Commissioners for
(‘anadu. 4 Can. Ry. Cas. 369, 35 Can.

S.C.R. 4
Boaro oF RAKLWAY CommissioNERS; ORDER

IMPOSING TERMS.

The Board of Railway Commissioners
granted an application of the James Bay
Railway Co. for leave to carry their line
under the track of the G.T. Ry Co., but,
at the request of the latter, im; ed the
condition that the masonry work of such
undercrossing should be sufficient to allow
of the construction of an additional track
on the line of the G.T. Ry. Co. Noevidence

Commis-

was given that the latter company intended
to lay an additional track in the near future
or at any time. The James Bay Co., by
leave of a Judge, appealed to the Supn-mo
Court of Canada from the part of the order
imposing such terms, contending that the
same was beyond the jurisdiction of the
Board:—Held, that the fhmrd had jurisdic-
tion to impose said terms:—Held, per Sedge-
wick, Davies and Maclennan, JJ that the
question before the Court was rather one of
law than of jurisdiction, and should have
come up on appeal by leave of the Board or
been carried L fore the Governor-General-
in-council. James Bay Railway Lump-my
v. Grand Trunk Railway Company, 5 Can.
Ry. Cas. 164, 37 Can. 8.C.R. 372.

Boarp oF RatLway CoMMISSIONERS;
DICTIONAL AMOUNT; Costs oF
CROSSING.

An application to have the appeal quashed
on the grounds that the cost of the estab-
lishing the crossing demanded, together
with the damages sought to be recovered
by the plaintiff, would amount to less than
$2,000, and that the case did not come within
the provisions of the Supreme Court Act
permitting appe cals from the Province of
Qm-lm' was dismissed. Grand Trunk Ry
Co ‘rnest l’vrr.ulll 5 Can. Ry. Cas. 203,
.5()( an. 8.C.R. 67

[R(‘fl-rr(-d to in I{o Can. Pac. Ry. Co. and
McLeod, 5 Terr. L.R. 197; applied in
Vallieres v. Ont. and Que. Ry. Co., Que. R.
19 K.B. 523.)

LIMITATION OF TIME; (Jl'l‘:s'l'l“N OF JURISDIC-
TION

JURs-
FAM

Exe ept inthe case mentioned in rule 5, there
is no limitation of the time within which a
Judge of the Supreme Court may grant leave
to appeal under 8. 56 (2) of the Railway
Act, on a question of the jurisdiction of the

Board of Raiiway Commissioners. Grand
Trunk R.W. Co. v. Department of Agrxrul-
ture for Ontario, 10 Can. Ry. Cus. 84; 42
Can. 8.C.R. 557.

LEAVE 10 APPEAL; JURISDICTIONAL GROUNDS.
On an application for leave to appeal to
the Supreme Court from an order of the
Board permitting the Montreal Light, Heat
ard Power Co. to erect, place and maintain
its wires beneath the tracks of the Montreal
Terminal Ry. Co.:—Held, that, as only a
question of Jurisdiction and not of law was
involved, the application must be refused.
Montreal Terminal Ry. Co. v. Montreal
Light, Heat and Power Co., 10 Can. Ry.
Cas. 133.
LEAVE 10 APPEAL; WIRES BENEATH TRACKS.
An order of the Railway Board permitting
& power company to maintain its wires be-
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neath the tracks of a railway company in-
volves a question of jurisdiction and not of
law, from which leave to appeal to the
Supreme Court will be refused. Montreal
Terminal Ry. Co. v. Montreal Light and
Power Co., 10 Can. Ry. Cas. 138,
LEAVE TO APPEAL; JURISDICTION OF BOARD.
Where a question of law is one of jurisdie-
tion, the party who disputes the jurisdiction
should apply to a Judge of the Supreme
Court for leave to appeal, but the Board
should not, under its power to submit ques-
tions of law to the Supreme Court, submit
a question which i. really of jurisciction.
City of Prince Albert v. Can. North. Ry.
Co., 11 Can. Ry. Cas. 200

LEAVE 10 APPEAL; JURISDICTION OF RAILWAY
Boarp

A judge of the Supreme Court of Canada
will not grant leave to appeal from the
decision of the Board of Railway Com-
missioners on a question of jurisdiction if he
has no doubt that such decision was correct
Leave refused. Halifax Board of Trade v
Grand Trunk R.W. Co., 12 Can. Ry. Cas. 58

Oroers oF Raibway Boarp; Forwm orF sup-
MISSION; DEFINING QUESTIONS OF LAW.
The Supreme Court of Canada will not
entertain an appeal under s. 56 (3) of the
Railway Act, R.8.C. 19 unless
some specific question is stated, or other-
wise defined, in the order granting leave to
appeal made by the Board of Railway Com-
missioners for Canada which, in its opinion
is a question of law |Regina Toll Case.]
Canadian ]’:u'ilir and Canadian Northern
l( W. Cos. Regina Board of Trade, 12
‘an. Ry. (1m 369, 44 Can. 8.C.R. 328
[Vide 45 Can. S.C.R. 321, 13 Can. Ry
Cas. 203, affirming "1 Can. Ry. Cas. 380.

ORDERS OF RATLWAY BOARD; JURISDICTIONAL
GROUNDS; CROWN GRANTING LEAVE

An appeal from the order of the Board
lies to the Supreme Court under s. 56,
sub-s. 2, of the Railway Act, 1906, after
the leave prescribed by that section has
been obtained, on any question of jurisdic-
tion or law. Under sub-s. 3 the Supreme
Court is to determine by its judgment the
questions submitted, and under sub-s. 5
to certify its opinion to the Board, which
is to make an order in accordance there-
with, and that order by sub-s. 9 is declared
to be final:—Held, that the provisions of
8. 56 are not sufficient to take away the
prerogative of the Crown to grl\nt leave to
appeal from their judgment. Grand Trunk
and Canadian Pacific R.W. Cos. v. City of
loromo (Toronto Viaduet Case), 42 Can.
.C.R. 613, 11 Can. Ry. Cas. 38, affirmed.

Canadian Pacific R.W. Co. v. City of
Toronto and Grand Trunk R.W. Co. (To-
ronto Viaduct Case) 12 Can. Ry. Cas. 378,
[1911] A.C. 461.

Oxroer oF RarLway anp Municipal Boarp.

The right of a municipality to appeal from
an order of the Ontario Railway and Muni-
cipal Board permitting a street railway to
deviate its line, is not lost or waived by the
failure of the city to appeal from the mere
ruling of the Board in favour of the railway
company as to the right to deviate when
the deviation plan was not approved at
that hearing, as it may wait until the making
of the formal order and appeal therefrom
on obtaining the requisite leave. Re City
of Toronto and Toronto and York Radial
R. Co., 12 D.L.R. 331, 28 O.L.R. 180.

C. From Expropriation Awards.

EXPROPRIATION OF LAND; ORDER BY JUDGE
IN CHAMBERS AS TO MONEYS DEPOSITED
The College of Ste. Thérése having peti-
tioned for an order for payment to them of
a sum of $4,000 deposited by the appellants
as security for land taken for railway pur-
poses, a Judge of the Superior Court in
chambers after formal answer and hearing
of the parties granted the order under the
Railway Act, RS.C. ¢. 109, s. 8, sub-s.
31. The railway company appealed against
this order to the Court of Queen’s Bench for
Lower Canada (appeal side), and that
Court affirmed the decision of the Judge of
the Superior Court:—Held, that the order
in question having been made by » Judge
sitting in Chambers, and, further, acting
under the statute as a persona designata, the
proceedings had not originated in a superior
Court within the meaning of s. 28 of the
Supreme and Exchequer Courts Act, and
the case was therciore not appealable
C. P. Ry. Co. v. Ste. Thérése, 16 Can
S.C.R. 606

E3 PROPRIATION; AWARD; AMOUNT IN CON-
TROVERSY; CosTs.

In a railway expropriation case the re-

spondent in naming his arbitrator declared
'L‘n he only appomnted him to watch over
the arbitrator of the company, but the
company recognized him oﬂiriuﬁy and sub-
sequently an award of $1,974.25 damages
and costs for land expropriated was made
under Art. 5164, R.8.Q. The demand for
expropriation as formulated in their rotice
to arbitrate by the appellants was for the
width of their track, but the award granted
damages for three feet outside of the fences
on each side as being valueless. In an
action to set aside the award:—Held, affirm-
ing the judgment of the Courts below, that
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the appointment of respondent’s arbitrator
was valid under the statute and bound both
parties, and that in awarding damages for
three feet of land injuriously affected on
each side of the track the arbitrators had
not exceeded their jurisdiction. Strong and
Taschereau, JJ., doubted if the amount in
controversy was sufficient to give the Court
jurisdiction to hear the appeal, the amount
of the award being under $2.000, and to
make up the appealable amount either in-
terest accrued after the date of the award
and after action brought or the costs taxed
on the arbitration proceedings would have
to be added ()m"hn-nn Montmorency and
Charlevoix Railway Co. v. Mathien, 19
Can. 8.C.R. 426.

[Distinguished in Dufresne v. Guévre-
ment, 26 Can. S.C.R. 219.]

APPEAL FROM AWARD; JUDICIAL NOTICE OF;
JURISDICTION

In expropriation proceedings under the
Railway Act of Canada a single Judge of the
Superior Court may take judicial notice of
the proceedings on appeal from the award
though such appeal was not by direet action,
but by petition, and that even in the ab-
sence nf] rules of special practice to this
effect as such rules not required to con-
fer jurisdiction. Hence it follows that such

e will lie “as in a cause of origing
tion” on all questions of law and
act according to the evidence before the
arbitrators. The Judge ean only alter the
award when it is clear that it results from
a gross error of law, or in appreciation of
the facts, on the part of the arbitrators
Neilson v. Quebee Bridge Co., 21 Que. 8.C
329 (Sup. Ct.).
[Approved in Lamarre v. Grand Trunk
Ry. Co., 11 Q.P.R. 217.)

Arrear 1o Courr or Kina's Brunen,

Quaere, does an appeal lie to the Court of
King's Bench from a judgment of the Su
perior Court sitting in an appeal from an
award of arbitration under s. 200 of the
Dominion Railway Act? Quebee, Mont-
real & Southern Railway Co. v. Landry,
19 Que. K.B. 82,

EXPROPRIATION; APPEAL FROM AWARD.

For an appeal to the Superior Court from
the award of arbitrators in expropriation
proceedings under the Railway Act of Can-
ada a petition alone is sufficient; the petition
need not be accompanied by a writ. La-
marre v. Grand Trunk Ry. Co., 11 Que.
P.R. 216.

RECUSATION OF ARBITRATOR; EXPROPRIATION
BY A RAILWAY COMPANY

No appeal lies to the Supreme Court of
Canada from a judgment of the Court of
(fuw‘n's Bench, confirming a judgment of
the Superior Court, which dismissed a re-
cusation of an arbitrator appointed in an
expropriation by a railway company. Rich-
elien Ry. v. Ménard, 5 Que. P.R. 179
Wurtele, J.

DISCONTINUANCE OF EXPROPRIATION PROCEED-
INGS.

An order allowing or confirming a dis-
continuance, by the eity of Mont [
expropriation proccedings under ss
to 430 of the 63 Viet, ¢. 58, is not a final
judgment of the Superior Court st
of appeal to the Court of King'
and, therefore, no appeal lies from it to the
Court of Review. Per Archibald, J.:—The
eity had no right to discontinue the pro-
ceedings, but the order allowing it to do so
is not a judgment, it is a purely ministerial
act of the Judge, and is not therefore sus-
ceptible of review. Per Charbonneau, J.
The order, if it is a judgment, must be a
final one, and, as 8. 430 expressly takes
away the right of appeal from a final judg-
ment homologating the report of the com-
missioners for expropriation, the right of
appeal is impliedly taken away from this
one. Per Fortin, J.:—The order is a judg-
ment of the Superior Court, susceptible of
appeal to the Court of King's Bench, and,
therefore, an appeal lies from it to the
Court of Review. In this case, the judg-
ment was founded in law and should be con-
firmed. The honourable Judge, therefore,
concurred in striking the inscription in re-
view, which leaves the judgment undis-
turbed. Re Lafontaine Park; City of Mont-
real v. Cushing, 40 Que. 8.C. 1

“EVENT'' READ DISTRIBUTIVELY;
AS DISTINGUISHED FROM ‘‘EVENT';
OF AND INCIDENTAL TO ARBITRATION.

Sam Kee, having obtained an award from
arbitrators appointed under the Railway
Act, 1903 (Dominion), which award,
reason of 8. 162 of the Railway Act,
entitled him to the costs of the arbitration,
the railway company appealed to the full
Court, advancing several distinet grounds
of appeal, on all of which, with the excep-
tion of the rate of interest allowed by the
arbitrators, they failed, the interest being
reduced to the statutory rate, from six per
cent. to five per cent.:—Held (Irving, J.,
dissenting), (1) that the word “‘event
s. 100 of the Supreme Court Act, 1904,
may be read distributively. (2) That sec.
162 of the Railway Act, 1903 (Dominion),
does not apply to costs of appeals to the
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full Court from the award of arbitrators,
but that such appeal is an independent pro-
ceeding, and is therefore governed by sec.
100 of the Supreme Court Act, 1904. (3)
That the success of the appellant company
on the question of interest was merely an
“issue’’ arising on the appeal, and not an
“‘event’’ on which it was taken. Vancouver,
Westminster and Yukon Railway Company
v. Sam Kee, 12 B.C.R. 1.

[Followed in Hopper v. Dunsmuir, 12 |

B.C.R. 22,

EXPROPRIATION;  APPEAL FROM AWARD;
CHOICE OF FORUM,

By 8. 168 of 3 Edw. VIL ¢. 58 of the
Railway Act, 1903 (R.8.C. (1906) c. 37,
sec. 209), if an award by arbitrators on ex-
propriation of land by a railway company
exceeds $600, any dissatisfied party may
appeal therefrom to a Superior Court, which
in Ontario means the High Court or the
Court of Appeal (Interpretation Aet R.S.C.
(1906) ec. 1, 8. 34, sub-s. 26):—Held, that
if an appeal from an award is taken to
the llig{: Court, there can be no further
appeal to the Supreme Court of Canada,
which cannot even give special leave.
James Bay R.W. Co. v. Armstrong, 6 Can.
Ry. Cas. 196, 38 Can. 8.C.R. 511.

[Aﬂir]mcd in [1909] A.C. 624, 10 Can. Ry-

as. 1.

APPEAL FROM AN AWARD TO Higua Courr; No
FURTHER APPEAL T0 SUPREME CoURT,

Held, that, according to the true con-
struction of s. 168 of the Canada Railway
Act, 1903, the appeal given thereby to a
superior Court from an award under that
Act, lies in the Province of Ontario to
either the Court of Appeal or the High
Court of Justice therein at the option of an
appellant; but that in case of appeal to the
High Court, inasmuch as it is the last resort
in the province within the meaning of the
Séx&rome and Exchequer Courts Act, R.S.C.
1886, c. 135, 8. 126, there is no appeal there-
from to the Supreme Court of Canada. James
Bay ®.W. Co. v. Armstrong, 10 Can. Ry.
Cas. 1, [1909] A.C. 624.

[Relied on in Quebec and Montreal South-
ern Ry. Co. v. Landry, Que. R. 19 K.B, 89;
Vallidres v, Ontario and Quebec Ry. Co.,
Que. R. 19 K.B. 524; followed in Re Davies
and James Bay Ry. Co., 10 Can. Ry. Cas.
226, 20 O.L.R. 534.]

ExproPrIATION; EXPIRY OF STATUTORY
PERIOD; ORDER GRANTING LEAVE.

The Court refused to entertain a motion
to quash the appeal on the giound that it
had not been taken within the sixty days
limited by the statute and that an order by

| elaiming injunction and damages:—

a Judge of the Court appealed from afte.
the expiration of that time was ultra vires,
and could not be permitted under s, 42
of the Supreme and Exchequer Courts Act,
R.S.C. e¢. 135. Temiscouata Ry. Co. v.
St. Clair, 6 Can. Ry. Cas. 367, 3§ Can.

| 8.C.R. 230.

EXPROPRIATION; INVALID ORDER OF POSSES-
SION; APPEAL FROM; ADDITIONAL RE-
LieF; INyUNCTION,

The plaintiff, instead of taking an appeal
from an invalid order granting possession to
lands taken by a railway company under
invalid expropriation proceedings, brought
an action against the railway comrnny,

leld,
that the plaintiff could maintain the action,
for the reason that, even if an appeal would
lie from the order, the plaintiff was entitled
to additional relief by way of injunction and

| damages, which could not be given on ap-

peal. Girouard v. Grand Trunk Pae. Ry.

| Co., 9 Can. Ry. Cas. 354, 2 A.L.R. 54.

Awarp; ArreaL 1o Courr or King's BeEnca.

Held, that, under s. 209 of the Railway
Act, an appeal from an award only lies to a
Superior Court. If an appeal has already
been heard by the Superior Court, there
cannot be a further appeal to the Court of
King's Bench. Vallitres v. Ontario and
Quebec R.W. Co., 11 Can. Ry. Cas. 18, 11
Q.P.R. 245, 19 Que. K.B. 521.

[Applied in Bickerdike v. Montreal P. &
I. Ry. Co., 11 Que. P.R. 260.]

ExPrOPRIATION; DECISION OF ARBITRATORS,

(1) In a railway expropriation an appeal
to the Superior Court from the decision of
the arbitrators may be instit'.ted before
the award is deposited with the records of
said Court. (2) It is not essential that
plaintiff should allege affirmatively that
the appeal is taken within a month after the
reception of the notice of said award.
Bickerdike v. Montreal Park and Island Ry.
Co., 11 Que. P.R. 260.

EXPROPRIATION; APPEAL; DELAYS.

(1) Tn a railway expropriation every party
to the arbitration may appeal within one
month after receiving a written notice of
the making of the award. (2) If such notice
has been given on the 9th of December, the
appeal may be presented on the 10th of
January next, if the 9th is a Sunday. (3)
The petition to appeal of the award of arbi-
trators in a railway expropriation is not in
the nature of an application for certiorari
and does not need to be supported by affi-
davit. Montreal Park and Island Ry. Co
v. Bickerdike, 11 Que. P.R. 261.
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AWARD OF ARBITRATORS; REVIEW OF; INADE-
QUACY OF COMPENSATION,
No appeal lies in the Province of Quebee

to the Court of King's Bench from the judg- |

ment of the Superior Court upon an appeal
under 8. 209 of the Railway Act, R.8.C
1906, ¢. 37, from the award of an arbitrator.
Rolland v. Grand Trunk Ry. Co., 14 Can,
Ry. Cas. 21, 7 D.L.R. 441,

RULES OF DECISION; PROVINCIAL COURTS
FOLLOWING DECISION OF Privy CounciL.
Under the British Columbia Railway Act,
upon an appeal from the award of arbi-
trators fixing damages under eminent do-
main proceedings where the principle ap-
rlivub e to such an appeal has already been
aid down by the Privy Council under the
Canadian Railway Act, 1888, which is, so
far as material, identical in language with
the British Columbia statute, that con-
structicn will be adopted. Can. North.
Pac. Ry. Co. v. Dominion Glazed Cement
(4'7(.;.. (B.C.) 14 Can. Ry. Cas. 265, 7 D.L.R.
174.

[Atlantic and North-west Railway Co.
v. Wood, [1895] A.C. 257, 64L.J. P.C.
116, applied.]

APPEAL FROM AWARD; REVIEW OF FACTS,

The ngpcllnto Court, on an appeal from
an award in eminent domain proceedings,
should come to its own conclusion upon all
the evidence, paying due regard to the
award and findings and reviewing thom as it
would those of a subordinate Court. On an
appeal from an award, the latter will not
be set aside merely because the appellate
Court disagrees with the reasoning of the
arbitrators, but will stand if it can be sup-

rted on any ground sufficient in law,
aoe Ketcheson and Can. North. Ont. Ry.
Co. (Ont.), 13 D.L.R. 854,

[James Bay R. Co. v. Armstrong, [1909)
A.C. 624, referred to.]

UNSATISFACTORY AWARD BASED ON UNCON-
TRADICTED EVIDENCE.

The fact that arbitrators in awarding
damages for the expropriation of a railway
right-of-way through a brick-making plant
which entailed additional expense for the
carriage of brick-making materials to the
factory, based their award on uncontra-
dicted evidence as to an impracticable sys-
tem of transportation will not justify in-
terference with the award by the appellate
Court if there is evidence to support'it, even
though the Court is dissatisfied with the
award; as the appeal must be dealt with on
the evidence produced before the arbitrators
and the Court cannot remit to them for the
taking of additional testimony an award
made under the Dominion Railway Aect.

Re Davies and James Bay Ry. Co., 13
D.L.R. 912, 28 O.L.R. 544,

[Atlantic and North Western R.W. Co.
v. Wood, [1895] A.C. 257; and Re MecAlpine
and Lake Erie and Detroit River R.W. Co.
(1902), 3 O.L.R. 230, referred to.]

Note on appeal from award, 6 Can. Ry.
Cas. 199,

Note on appeal from order refusing leave,
4 Can. Ry. Cas. 396.

APPORTIONMENT OF COSTS.
See Highway Crossings; Railway Cross-
ings; Wire Crossings; Farm Crossings.

ARBITRATION AND AWARD,

See Expropriation.

For arbitration of railway construction
contracts, see Contracts; Government Rail-
ways.

Appeals from, see Appeals.

ASSAULTS ON PASSENGERS.
See Carriers of Passengers.

ASSESSMENT AND TAXATION.
A. Taxation; Exemptions.
B. Review on Appeal; Injunction.

For assessment of duties and customs,
see Customs and Duties.

A. Taxation; Fxemptions.
RAILWAY BRIDGE AND ... .WAY TRACK,

Held, reversing the judgment of the
Court of Queen’s Bench for Lower Canada,
(Fournier and Taschereau, JJ., dissenting)
that the portion of the railway bridge built
over the Richelieu river, and the rail-
way track belonrimz to appellant’s com-

any within the limits of the town of St.
ohns, are exempt from taxation under ss.
326 and 327 of 40 Vict. c. 29 (P.Q.), al-
though no return had been made to the
council by the company of the actual value
of their real estate in the municipality.
(2) That a warrant to levy the rates upon
such rropert_v for the years 1880-1883, is
illegal and void, and that a writ of injunc-
tion is a proper remedy to enjoin the cor-
poration to desist from all proceedings to
enforce the same. As to whether the clause
in the Act of incorporation of the town of
St. Johns, (P.Q.), extending the limits of
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said town to the middle of the Richelieu,
a navigable river, is intra vires of the legis-
luture of the Province of Quebee, the Su-
preme Court of Canada affirmed the hold-
ing of the Court below that it was intra
vires. Central Vermont Ry. Co. v. Town
of St. Johns, 14 Can. 8.C.R. 288,

[In this case leave to appeal was granted
by the Judicial Committee. After argu-
ment the judgment of the Supreme Court
was affirmed, 14 App. Cases 590. Con-
sidered in Re Canadian Pac. Ry. Co. and
MeLeod, 5 Terr. L.R. 194; distinguished
in Dominion Express Co. v. Brandon, 19
Man. L.R. 258; referred to in Hurdman v.
Thompson, Q.R. 4 Q.B. 452.|
FRANCHISE; INTERNATIONAL BRIDGF

In assessing for the purpose of taxation
that part of a bridge crossing the
River, lying within a township in nada,
regard cannot be had to its value in pro-
portion to the value of the franchise or of
the whole bridge, or to the cost of con-
struction, but only to the actual cash price
obtainable for the land and materials situ-
ate within the township. In re Bell Tele-
phone Company Assessment (1895) 25 A.R.
351, and Inre London Street Railway Com-
pany Assessment (1807), 27 A.R. 83, applied.
In re Queenston Heights Bridge Assess-
ment, 1 O.L.R. 114 (C.A.).

[Applied in Re Stratford Waterworks
Co., 21 C.L.T. 479; distinguished in Inter-
national Bridge Co. v. Bridgeburg, 12
O.L.R. 314; followed in Belleville Bridge
Co. v. Ameliasburg, 15 O.L.R. 174, 10
O.W.R. 571.]

TAX ON TELEGRAPH COMPAN Comra
INCORPORATED BY PARLIAMENT; INTI
PROVINCIAL LINES.

(1) The Quebee Act, imposing an annual
tax of $2,000 on all telegraph companies
having a paid-up capital exceeding $50 000,
and operating lines of telegraph for the use
of the public within the province, and doing
business there, is intra vires of the Legis-
lature. (2) The telegraph company, appel-
lant, although incorporated by Parliament
and operating interprovincial lines of tele-
graph, that is to say, in all the provinees of
Canada, except British Columbia and
Prince Edward Island, having a paid-up
capital exceeding 850,000, is liable Hur this
annual tax of $2,000, inasmuch as it carries
on business in the Provinee of Quebee and

rates a part of its lines of telegraph
therein for l!um(-ulir despatches, that is to
say, for despatches gent from one point to
another within the province. (3) The ac-
tion of the collector of revenue in his capa-
city as such for the recovery of the tax is
presumed to be managed and directed by

N

the Attorney-General, who is dominus litis
thereof, and, consequently, the intervention
of the Attorney-General for the purpose of
sustaining the constitutionality of the
statute is a useless and superfluous proceed-
ing, in respect of which, under the circum-
stances, he cannot be given coste. (4) The
Court of Appeal will not take into considera-
tion obections more to the form than to the
merits of the case, which have not been
taken in the Court of first instance. Great
North-West Telegraph Co. v. Fortier, 12
Que. K.B. 405,

Lasos or tae C.P. Ry. Co; E
FROM TAXATION,

By the charter of the C.P. Ry. Co. the
lands of the company in the North-West
Territories, until they are either sold or
occupied, are exempt from Dominion, pro-
vincial or municipal taxation for twenty
years after the grant thereof from the
Crown:—Held, affirming the judgment of
the Court below, that lands which the com-
pany have agreed to sell and as to which
the conditions of sale have not been fulfilled
are not lands ‘“sold” under this charter
Held, further, that the exemption attaches
to lands allotted to the company before the
patent is granted by the Crown. Lands
which were in the N.W.T. when allotted to
the company did not lose their exemption
on becoming, afterwards, a part of the
Province of Manitoba. Rural Municipality
of Cornwallis v. Canadian Pacific Railway
Co., 19 Can. S.C.R. 702

[Considered in Ruddell v. Georgeson, 9
Man. L.R. 415; discussed in Ruddell v
Georgeson, 9 Man. L.R. 56; distinguished
in Water Commissioners of Windsor v
Canada Southern Ry. Co., 20 A.R. (Ont.)
388; referred to in R. v. Victoria Lumber
and Mfg. Co., 5 B.C.R. 302; South Norfolk
v. Warren, 8 Man. L.R. 489; relied on in
Balgonie Protestant School v. Can. Pac
Ry. Co., 5 Terr. L.R. ; North Cypress
v. Can. Pac. Ry. Co., 35 Can. S.C.R. 558.]
TAXATION OF RAILWAY; POWERS OF AssEs

80RS; DEPARTURE.

By the assessment law of the city of St
John, 53 Viet. e. 27, 8. 125 (N.B.), the
agent or manager of any joint stock com
pany or corporation |~s'uhfiuh('«l abroad o
out of the limits of the province may be
rated and assessed upon the gross and total
income received for such company or cor
poration, deducting only therefrom reason
able cost of management, ete., and such
agent or manager is required to furnish (o
the assessors each year a statement unde:
oath in a prescribed form showing the gross
income and the deductions of the various
classes allowed, the balance to be the in

EMPTIONS

inquir
anthor
tiorari
tained
grounc,
depart,
had in
as req
agains(
decisio
Brunsw
dissent
right 1
enable

busines,
the ass
fix an a
out tak
of the t
nighed :-
there gt
ment w|
lates on
tion und
not abri
Justice i
upon a

all:—He
that the
not appl
no prov
amount «

2-Ry. |



33 ASSESSMENT (TAXATION; EXEMPTIONS). 34

come to be assessed; and, in case of neglect
to furnish such statement, the assessors are
to fix the amount of such income to be
assessed according to their best judgment,
and there shall be no appeal from such
assessment. The Atlantie division of the
C.P.R. runs from Megantic, in the Province
of Quebee, through the State of Maine into
New Brunswick. On entering New Bruns-
wick it runs over a line leased from a N.B.
Co. to the western side of the river St.
John, and then over a bridge into the eity,
where it takes the 1.C.R. road. The general
superintendent has an office in the city, but
all moneys received there are sent o the
head office in Montreal. The superintendent
was furnished with a printed form to be
filled up for the assessors, as required by
said Act, which was as follows: “Gross and
total income received for comps during
the fiscal year of —, next preceding the
first day of April. This amount has not
been reduced or offset by any losses, ete.”
This latter clause the superintendent struck
out and filled in, in the first place, by stating
that no income had been received by the
company, the remainder of the form, con-
sisting of details of the deductions, was not
filled in. This was given to the assessors
as the statement called for, and they dis-
regarded it, assessing the company on an
income of $140,000, without making any
inquiries of the superintendent, as the Act
anthorized them to do. A rule for a cer-
tiorari to quash this assessment was ob-
tained, but discharged by the Court on the
ground that the superintendent had so far
departed from the prescribed form that he
had in effect failed to furnish a statement
as required by the Act, and the assessment
against him was final:—Held, reversing the
decision of the Supreme Court of New
Brunswick, Fournier and Taschereau, JJ.,
dissenting, that the superintendent had a
right to modify the |Jm'm prescribed to
enable him to shew the true facts as to the
business of the company in St. John, and
the assessors had no right to arbitrarily
fix an amount assessable against him with-
out taking any steps to inform themselves
of the truth or falsity of the statement fur-
nished :—Held, also, that the provision that
there should be no appeal from the assess-
ment where no statement is furnished, re-
lates only to an appeal against over-valua-
tion under C.S.N.B. ¢. 100, s. 60, and does
not abridge the power of the Court to do
justice if the assessors assess arbitrarily or
u a wrong principle or no principle at
all:—Held, per Gwynne and Patterson, JJ.,
that the assessment law of St. John does
not apply to railway companies, there being
no provision made for ascertaining the
amount of business done in the city as pro-

2-Ry. D.

portioned to the whole business of the com-
pany. Appeal allowed with costs. Tim-
merman v. City of St. John (1893), 21 Can.
S.C.R. 691,

TAx ON RAILWAY; EXEMPTION: RAILWAY IN-

S.N.8. (5 Ser.), c. 33, 8. 9, sub-
, the roadbed, ete., of all railway
companies in the Province is exempt from
Im-:n‘ taxation. By s. 1 the first part of
the Act from s. 5 to 33 inclusive, applies
to every railway constructed and in opera-
tion, or thereafter to be constructed under
the authority of any Act of the Legislature,
and by s. 4, part 2 applies to all railways
constructed or to be constructed under the
authority of any special Act, and to all
companies incorporated for their construe-
tion and working. By s 5, subs. 15,
the expression “the company’’ in the Aect
means the company or party authorized l)_\
the special Act to construet the railway:—
Held, reversing the decision of the Supreme
Court of Nova Scotia, Gwynne, J., dissent-
ing, that part one of this Act applies to all
railways constructed under provineial stat-
utes and is not exclusive of those mentioned
in part two; that a company incorporated
by an Act of the Legislature as a mining
company, with power ‘“to construct and
make such railroads and branch tracks as
might be necessary for the transportation
of coals from the mines to the place of ship-
ment, and all other business necessary and
usually performed on railroads,” and with
other powers connected with the working
of mines “‘and operation of railways,” and
empowered by another Act (49 Viet. e,
45, N.8.) to hold and work the railway for
general traffic, and the conveyance of pass-
engers and freight for hire, as well as for
all purposes and operations connected with
mi({ mines in accordance with and subject
to the Sm\'iaiunu of part second of e, 5

R.S.N.S. (5 Ser.), entitled “Of Railways,

is a railway company within the meaning
of the Act; and that the reference in 49
Viet. c. 145, 8. 1, to part two, does not
prevent said railway from coming under the
operation of the first part of the Act. In-
ternational Coal Co. v. County of Cape
Breton, 22 Can. 8.C.K. 305.

MUNICIPAL ASSESSMENT OF STREET RAILWAY;
REPAIR OF ROADWAY; LOCAL IMPROVE-
MENTS,

A street railway company in Toronto was
to be assessed in respect of repairs to the
roadway traversed by the railway, as for
local improvements, which, by the Muni-
cipal Act, constitute a lien upon the pro-
perty assessed, but not a personal liahility
upon owners or occupiers after they have

—— e
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ceased to be such:—Held, that after the
termination of its franchise, the company
was not liable for these rates. City of
Toronto v. Toronto Street Ry. Co., 23
Can. 8.C.R. 198.

TAXATION OF HORSE-CARS.

By a by-law of the City of Montreal a tax
of $2.50 was imposed upon each working
horse in the city. By s. 16 of the appel-
lant’s charter it is stipulated that each
car employed by the company shall be
licensed and numbered, ete., for which the
company shall pay “over and above all
other taxes the sum of $20 for each two-
horse car, und $10 for each one-horse car’’:—
Held, affirming the judgment of the Court
below, that the company was liable for the
tax of $2.50 on each and every oue of its
horses. Que. R. 2 Q. B. 301 affirmed.
Montreal Street Ry. Co. v. City of Mont-
real, 23 Can. S.C.R. 259,

TAX ON BUSINESS INCLUDING RAILWAY.

The statute, 29 Vict. ¢. 57 (Can.), con-
solidating and amending the Acts and Or-
dinances incorporating the city of Quebec,
by sub-s. 4 of s 21, authorizes the
making of hy-laws to impose taxes on per-
sons exercising certain callings, “and gen-
erally on all trades, manufactories, occu-
pations, business, arts, professions or means
of profit, livelihood or gain, whether here-
inbefore enumerated or not, which now or
may hereafter be carried on, exercised or
in operation in the city; and all persons by
whom the same are or may be carried on,
exercised or put in operation therein, either
on their own cecount or as agents for others;
and on the premises wherein or whereon
the same are or may be earried on, exer-
cised or put in operation’”:—Held, that
the general words of the statute quoted
are sufficiently comprehensive to author-
ize the imposition of a business tax upon
railway companies; and, further, that the
power thus conferred might be validly ex-
ercised by the passing of a by-law to impose
the tax in the same general terms as those
expressed in the statute:—Held, per Strong,
C.J., that where taxes have been paid to
amunicipal corporation voluntarily and with
kpowlodge of the state of the law and the
circumstances under which the tax was
imposed, no action can lie to recover the
mon: y 80 paid from the municipality. Judg-
ment of the Court of Queen’s Bench, (Q.R.
8 Q.B. 246), affirmed. Canadian Pacific
Ry. Co. v. City of Quebec, 30 Can. S.C.R.

ScHOOL TAXES; EXEMPTION FROM MUNICIPAL
RATES,

By-law No. 148 of the city of Winnipeg,

passed in 1881, exempted for ever the Cgeﬁ

Co. from ‘“‘all municipal taxes, rates and
levies and assessments of every nature and
kind'':—Held, reversing the judgment of
the Court of Queen’s Bench, 12 Man. L.R.
581, 1900 C.A. Dig. 326, that the exemption
included school taxes. The by-law also
provided for the issue of debentures to the
company, and by an Act of the Legislature,
46 and 47 Viet. c. 64, it was provided that
by-law 148 authorizing the issue of deben-
tures granting by way of bonus to the C.P.R.
Co. the sum of $200,000 in consideration of
certain undertakings on the part of the said
company; and by-law 195 amending by-law
No. 148 and extending the time fer the com-
pletion of the undertaking . . . be and
the same are hereby declared legal, binding
and valid. ; Held, that, notwith-
standing the description of the by-law in
the Act was runfmml to the portion relating
to the issue of debentures, the whole by-
law, including the exemption from taxation,
was validated. 12 Man. L.R. 581, reversed.
Canadian Pacific Ry. Company v. City of
Winnipeg, 30 Can. 8.C.R. 558,

[Considered in Balgonie Prot. School v.
Canadian Pac. Ry. Co., 5 Terr. L.R. 132;
discussed in Re 'i’uron(u School Board and
Toronto, 2 O.L.R. 727; distinguished in
Pringle v. Stratford, 20 0.L.R. 246; followed
in North Cypress v. Canadian Pac. Ry. Co.,
35 Can. 8.C.R. 556; referred to in Toronto
School Board v. Toronto, 4 O.L.R. 468.]

EXEMPTIONS OF MORTGAGES; RAILWAY BONDS
SECURED BY MORTGAGE

The whole of an estate of a deceased per-
son, liable to be assessed in the city of St
John, may be rated in the names of the
resident trustees, under 52 Vict. e¢. 27, s.
135, though one of the three trustees in
whom it is vested is resident abroad. Rail-
way bonds, secured by a mortgage, are not
mortgages within the meaning of s. 121,
as amended by 63 Viet. ¢. 43, and are not

| exempt from taxation. The King v. Sharp;

Ex parte Lewin, 35 N.B.R. 476,

INCOME ASSESSMENT; DIVIDENDS ON SHARES
N Orrawa Evecrric Ratuway Company;
AGREEMENTS BETWEEN COMPANY AND
CITY CORPORATION; EXEMPTIONS.

By an agreement dated the 28th June
1893, between the corporation of the city of
Ottawa and the two companies which were
amalgamated under the name of the Ottawa
Electric Railway Company, by statutes
which confirmed the agreement, it wag pro-
vided, inter alia, that “‘the corporation shall
grant to the said companies exemption from
taxation and all other municipal rates . .
on the income of the companies earned from
the working of the said milwny“}——'ﬂrld
that the plaintifi’s income from dividends
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upon shares of the capital stock of the
Ottawa Electric Railway Company was not,
by reason of the agreement in part above
recited, nor by reason of an earlier agree-
ment, exempt from municipal taxation:—
Held, also, that the Ottawa Electric Rail-
way Company is not a company which
would, but for the agreements mentioned,
be liable to be assessed for income under the
provisions of the Assessment Act, 1904; and,
therefore, 8. 5, sub-s. 17, does not apply
to exempt dividends or income from the
stock. The Assessment Act does not con-
fer upon the shareholders of a company
which is not liable to income assessment,
but is liable to business assessment, an
exemption from assessment upon their divi-
dends from stock in the company, except as
contained in s. 10, sub-s. 7. Goodwin
v. City of Ottawa, 12 O.L.R. 236 (D.C.).
[Leave to appeal refused, 12 O.L.R. 603.]

Book penTs; RAILWAY BONDS; MORTGAGES.
Book debts are assessable in the city of
St. John, under 8. 121 of 52 Viet. ¢. 27, as
amended by 63 Viet. ¢. 43.  Railway bonds
secured by a mor tgage are not oxvml»' under
the said Acts. The King v. Sharp; Ex parte
Turnbull, 35 N.B.R. 477.
REVISION OF VALUATION RoLL; Anr, 7464,

The terms of Art. 746a, M.C., so far as

regards the revision of the valuation roll
“in the months of June or July,” are diree-

* tory only, and the municipal council charged
by law with the duty of revision is not
divested of authority to make such revision
where the time specified in the article has
expired before the duty has been performed.
Canadian Pacific Ry. Co. v. Allan, 19 Que.
8.C. 57 (Curran, J.).

ASSESSMENT OF RAILWAY; ‘‘Lanps.”

Held, that the buildings of a railway com-
pany are assessable under s. 3 of the
Ordinance respecting the assessment of rail-
ways, the word ‘‘lands’’ therein being
properly interpreted as including the build-
ing:—Held, also, that the assessment must
prima facie be taken as being correct in
amount. Canadian Pacific Railway Co. v.
Macleod School District (1901), 5 Terr. L.R.
187, followed. Canadinu Northern Railway
Co. v. Omemee School District, 6 Terr.
L.R. 281,

CP.R. 1LaANDS; EXEMPTION FROM TAXATION;
SALE; PROPER AUTHORITY TO ASSESS.
Lands vested in the Canadian Pacific
Railway Company subject to a provision
that the same should, “until lhoy are sold
or occupied, be free from taxation for 20
years,” were by the company agreed to be
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sold and conveyed to the appellants as
trustees, who were to sell them, accounting

| for an interest in the proceeds to the com-
sany. At the date of the assessment of the
um{s, the consideration owing by the
trustees to the company had been paid:—

| Held, that the lands had ceased to be

| exempt from taxation. Held, also, Wet-
more and McGuire, JJ., disgenting, that, in
view of the Ordinances relating to munici-
palities and to schoc the lands being
situated partly within and partly without
the municipality, the school district was
authorized to assess and need not.-make a
demand upon the municipality to do so.
Angus v. School Trustees of Calgary, 1 Terr.
L.R. 111

EXEMPTIONS FROM TAXATION; LAND susmsi-
piEs OF THE CANADIAN PaciFic RaLway;
IEXTENSION OF BOUNDARIES OF MANITOBA,

The land subsidy of the Canadian Pacific

Railway Company authorized by the Aect,

44 Vict, ¢. 1 (D.), is not a grant in proe-

senti and, consequently, the period of

twenty years of exemption from taxation of
| such lands provided by the sixteenth sec-
tion of the contract for the construction of
the Canadian Pacific Railway begins from
the date of the actual issue of letters patent
of grant from the Crown, from time to time,
after they have been earned, selected, sur-
veyed, allotted and accepted by the Cane
adian Pacific Railway Company. The ex-
emption was from taxation “by the Dome
inion, or any Province hereafter to be estab-
lished or any municipal corporation there-
in”:—Held, that when, in 1881, a portion
of the North-West Territories in which this
exemption attached was added to Mani-
toba the latter was a Province ‘‘thereafter
established” and such added territory con-
tinued to be subject to the said exemption
from taxation. The limitations in respect
of legislation affecting the territory so
added to Manitoba, by virtue of the Dome«
inion Aé¢t, 44 Vict. c. 14, upon the terms
and conditions assented to by the Mani-
toban Acts, 44 Viet. (3rd Sess.), ¢s. 1 and

6, are constitutional limitations of the

powers of the Legislature of Manitoba in

respect of such added territory and em-
brace the previous legislation of the Parlia-
ment of Canada releting to the Canadian

Pacific Railway and the land snbsid{ in

aid of its construction. Taxation of any kind

attempted to be laid upon any part of such
land subsidy by.the North-West Council,
the North-West Legislative Assembly, or

municipal or school corporation therein
is Dominion taxation within the meaning of
the sixteenth clause of the Canadian Pacific

Railway contract providing for exempti

from taxation. Per Taschereau, C.J.:—
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the case of the Springdale School Distriet,
as the whole cause of action arose in the
North-West Territories, the Court of King's ‘
Bench for Manitoba had no jurisdiction to
entertain the action or to render the judg- }
ment appealed from in that case and such [
|

want of jurisdiction could not be waived.
Appeals by North Cypress and Argyle dis-
missed; appeal hy the C.P.R. allowed;
judgment of the King's Bench of Mauitoba,
14 Man. L.R. 382, varied accordingly. Muni-
cipality of North Cypress v. Canadian Paci-
fic Ry. Company, 35 Can. 8.C.R. 5

[Referred to in Toronto v. Grand Trunk
Ry. Co., 37 Can. >R, 256.)

RAILWAY EXEMPTION FROM MUNICIPAL RA’
SCHOOL TAXES.

By-Law No. 148 of the city of Winnipeg,
passed in 1881, exempted for ever the C.P.R.
Co. from “all municipal taxes, rates and
levies and assessments of every nature and
kind”’:—Held, reversing the judgment of
the Court of Queen’s Bench (12 Man. L.R.
581, 1900 C.A. Dig. 326), that the exemption
included school taxes. The by-law also
provided for the issue of debentures to the
company, and by an Act of the Legislature,
46 and 47 Vict. c. 64, it was provided that
by-law 148 authorizing the issue of deben-
tures granting by way of bonus to the C.P.R.
Co. the sum of $200,000 in consideration of
certain undertakings on the part of the said
company and by-law 195 amending by-law
No. 148 and extending the time for the com-
pletion of the undertaking . . . be and the
same are hereby declared legal, binding
and valid. . . . Held, that notwithstanding
the description of the by-law in the Act
was confined to the portion relating to the
issue of debentures, the whole by-law in-
cluding the exemption from taxation, was
validated. 12 Man. L.R. 581, reversed.
Canadian Pacific Ry. v. City of Winni-
peg, 30 Can. 8.C.R. 558.

[Considered in Balgonie Prot. School v.
Can. Pac. Ry. Co., 5 Terr. L.R. 132; Re
Toronto School Board, 2 O.L.R. 727; dis-
tinguished in Pringle v. Stratford, 20 O.L.R.
246; followed North Cypress v. Can, Pac.
Ry. Co., 35 Can. S.C.R. 556; referred to in
;I’eosr(lmw School Board v. Toronto, 4 O.L.R.

““ROLLING STOCK, PLANT, AND APPLIANCES'';
CONSTRUCTION OF STATUTE; KJuspEm
GENERIS.

The statute 2 Edw. VII. c¢. 31, s. 1,
amending s. 18 of the Assessment Act,
R.8.0. 1897, c. 224, provides by sub-s. 3
for the assessment as ‘‘land” of “the rails,
ties, poles, wires, gas and other pipes,
mains, conduits, substructures and super-
structures”’ of companies of the kind re-

ferred to in the section,—‘‘upon the streets,
roads, highways, lanes and other public
places of the municipality,”—and by sub-
sec. 4, that ‘“save as aforesaid, rolling
stock, plant and appliances’ of such com-
panies, ‘‘shall not be ‘land’ within the mean-
ing of the Assessment Act, and shall not be
assessable” :—Held, that upon the proper
construction, this means that the rolling
stock, rolling plant, and rolling appliances
of such companies, which is found and used
on the streets, ete., shall not by reason
merely of the wide words “‘substructures
and superstructures’’ in sub-s. 3, be liable
to assessment as “‘land’’ save as mentioned

| in sub-s. 3. There is no intention to ex-
| empt the companies in question from assess-

ment in respect of such of their plant and
appliances, as is otherwise “land” within
sub-s. 9 of 8. 2 of the Assessment Act,
but is not on the street, etc. Held, also,
that the lamps, hangers and transformers
of an electric light company, though easily
transferable from one place to another,
were ‘‘superstructures’’ upon the street with-
in the meaning of sub-s. 3. Re Assess-
ment Appeals, Toronto Ry. Co. et al,
6 O.L.R. 187 (C.A.).

VALUATION OF PROPERTY; KELECTRIC COMPA-
NIES; RAmLs, poLEs AND WIRES; WARDS;
Francuise; GoING CONCERN; INTEGRAL
PART OoF wroLE; 1 Epw. VII. c. 29 (O.).

The Act 1 Edw. VIL ¢. 29, 8. 2 (0.),
has made no difference in the mode of
valuing for assessment purposes the rails,
poles, wires and other plant of electric
corpanies erected or placed upon the high-
ways of municipalities, which was held to
be proper by the decision in Re Bell Tele-
phone Co. Assessment (1895), 25 A.R. (Ont.)

351, Maclennan, J.A., dissenting. In Re

Toronto Electric Light Co. Assessment,

3 O.L.R. 620 (C.A.).

[Distinguished in Internctional Bridge

Co., 12 O.L.R. 314.)

Exemprions; Ramwway; By-LAw oF MUNICI-
PALITY; COMMUTATION; SCHOOL RATES.

A city council in 1897 passed a by-law pro-
viding that a certain annual sum should be
accepted from a railway company for 15
years “by way of commutation and in lien
of all am{ every municipal rate or rates and
assessment,”” in respect of certain lands
owned by the railway company. This by-
law was passed under the authority of a
special Act respecting the railway com-
pany, 48 Vict. ¢. 65 (0.), 8. 3 of which
provided that it should be lawful for the
corporation of any municipality through
which any line of the railway had been
constructed to exempt the company and
its property within such municipality, in
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whole or in part, from municipal assess-
ment or taxation, or to agree to a certain
sum per annum or otherwise in gross or by
way of ation or position for
payment of all municipal rates. By a sub-
sequent general enactment, 55 Vict. c¢. 60,
8. 4 (0.), it was declared that no muni-
cipal by-law thereafter passed for exempt-
ing any portion of the rateable property of
a municipality from taxation, in whole or
in part, should be held or construed to ex-
empt such property from school rates. The

general Act did not by express words repeal |

the special Act:—Held, that it did not

effect a repeal by necessary implication— |

generalia specialibus non derogant:—Held,
also, that there was nothing to shew chat
the sum which the railway company were
to pay was not more than the scheol taxes
which they would be liable to pay if they
were not entitled to any exemption. Way
v. City of St. Thomas, 12 O.L.R. 238 (D.C.).
SPECIAL rATE; Bonus; Ramway.

By a by-law passed under the provisions
of ss. 383 694, and 606 of the Municipal
Act, R.8.0. 1807, c. 223, a township cor-
poration was authorized to raise a sum by
1ssuing debentures, to be met by special
rate, to provide a bonus in aid of a railway
company, payable upon its compliance with
certain conditions, no time for compliance
being limited. The debentures were duly
e ted, but r ined uni 1 in the pos-

session and under the control of the munici- |

pality:—Held, that until the sale or nego-
tiation of the debentures, there was no debt
on the part of the m\\‘nuhig, and that the
special rate was not leviable, though the
time fixed for payment of some of the
debentures had passed. Judgment of Mere-
dith, J., 32 O.R. 135, reversed. Bogart v.
Township of King, 1 O.L.R. 496 (C.A.).
PASTURE LAND; VaLuaTiON; ARt 9425, M.C.
The C.P. Ry. Co. had acquired more
than 200 arpents of land for railway pur-
poses, but, changing its intention, let it as

u farm by an annual lease, with the condi- |

tion that it should only be used for pasturage,
for which it was entirely unsuited. The
company had also prepared a plan for divid-
ing the land into lots, and had taken steps
to have it adopted by the corporation and
the Government, and a cadastre made. It
even gave notice of its sale in lots. For
assessment purposes the land had been ap-
praised at its real value, and the company
petitioned the corporation to reduce the
valuation. This having been refused, the
company appealed to the Circuit Court
claiming that the land should be value
according to its value for agricultural pur-
oses only:—Held, that the property should
e estimated at its real value, and not

| according to any value it might possess for

agricultural

gErontings purposes _alone.  Canadian
acific Ry.

Jo. v. Corporation of the

2’i||agﬂ of Verdun, 20 Que. 8.C. 194 (Cir.
2t.).

ExprEss cOMPANY; ProviNcian 1ax; Muni-
CIPAL BUSINESS TAX.

Section 3 of the Corporations Taxation
Act provides that every express company
doing an express business shall pay a tax
to the province; and s. 18 provides that,
where a company pay the tax, no similar tax
shall be imposed or collected by any muni-
cipality in the province:—Held, that a busi-
ness tax imposed by a city corporation in
respect of the premises occupied by an ex-
press company in the city, under the Assess-
ment Act, 63 and 64 Viet. c. 35, s. 2, was
a “similar tax” to that imposed by the
provinece, which had been paid by the ex-
press company, and was, therefore, illegal
and void. The Assessment Act and the
Corporations Taxation Act having been
assented to on the same day, it was in-
tended that s. 18 of the later Act should
govern and exclude the tax imposable under
the earlier. Dominion Express Co. v. City
of Brandon, 15 W.L.R. 26 (Man.).

Busingss TaAX; EXPRESS COMPANY.

Dominion E: Qrvuu Co. v. the Corporation
of the Town of Niagara, 15 O.L.R. 78.

' RAILWAY; SPECIAL PRIVILEGES; As-
MENT ROLL; DESCRIPTION OF PROP-

A municipal corporation which, under
authority of a special Aet, grants to a street
railway company, in consideration of the
annual payment of a percentage of its profits,
the privilege of establishing its right of
way, and erecting |I)ul('s and other necessary

| constructions on the streets and elsewhere

in the municipality, is not thereby deprived
of its power to tax such constructions, ete.,
under the general powers given to it by its
charter. The following deseription in the
valuation and collection rolls of such prop-
erty, “William Street, St. Ann's Ward,
part of 1209, and motive power on sub-
divisions 1-8, 1218 pt. 1209, land $34,000,
buildings $60,000, 18, 1218 buildings
$220,000,"" is sufficient within the terms of
62 Viet. e. 79, 8. 375. A waiver in
writing by a ratepayer of the prescription
against collecting his taxes is valid and
Rrevenu the time from running. City of
lontreal v. Montreal Street Ry. Co., Q.R.
35 8.C. 321 (Ct. Rev.).

RAmLwAY; ASSESSMENT ON  BUILDINGS;
“LANDS"; VALUATION OF BUILDINGS.

Re Canadian Northern Ry. Co. and Ome-
mee School Distriet, 4 W.L.R. 547 (Terr.).
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PROPERTY PURCHASED BY RAILWAY COMPANY
FOR RIGHT OF WAY, BUT NOT USED AS

SUCH; ASSESSMENT AS OF LANDS OF |

PRIVATE OWNERS.

Re City of Edmonton and Canadian Paci-
fic Ry. Co., 6 W.L.R. 786 (Alta.).

Scroon Taxes; Exemerion; Canavian Paci-
ric Ry. Co.; LANDS IN 24-MuE BELT
GRANTED TO COMPANY.,

Re Spruce Vale School District, No. 209,

and Canadian Pacific Ry. Co., 6 W.L.R. 526

(N.W.T.).

LEASE FROM MUNICIPAL

COVENANTS; TA

Re Canadian Pacific and Toronto, 50.L.R.
71 (C.A.).

EXEMPTION] FROM TAXATION; BRANCH LINES;
“SuPERSTRUCTURE''; VALUE OF ROUND-
HOUSES, FREIGHT SHEDS, AND OTHER
BUILDINGS,

Clause 16 (relating to exemption from
taxation) of the agreement between the
Canadian Pacific Railway Company and
the Government of Canada, as embodied in
the Act, 44 Viet. (1881), c. 1, provides
that ““The Canadian Pacific Railway Com-
pany, and all stations and station grounds,
workshops, buildings, yards, and other pro-
perty, rolling stock, and appurtenances re-
quired and used for the construction and
working thereof, and the capital stock of
the company, shall be forever free from
taxation by the Dominion, or by any Pro-
vince hereafter to be established, or fly any
municipal corporation therein; and the
lands of the company in the North-West
Territories, until they are either sold or
occupied, shall also be free from such tax-
ation for 20 years after the grant thereof
from the Crown.” Clause 14 of the same
agreement also provides that “‘the company
shall have the right, from time to time, to
lay out, construct, equip, maintain, and
work, branch lines of railway from any

orrorATION; Usuan

point or points along their main line of rail- |
way to any point or points within the terri- |

tory of the Dominion’ :—Held, that clause
16 of the agreement is not applicable to
the Crow’s Nest Pass Railway, but is appli-
cable only to the main line of the Canadian
Pacific Railway Company and to such
branches thereof uss the company was
authorized by clause 14 of the agreement
to construct from points on the main line,
and does not extend to other distinet lines
of railway which the company may have
been subsequently authorized to construct.
Under the Ordinance respecting the assess-
ment of Railways, C.O. 1808, ¢. 71, 8. 3,
the round-houses, station, or office build-
ings, section houses, employee’s dwellings,

freight sheds, and other buildings of like
nature belonging to a railway company and
situated upon 1it, are not included in the
term ‘‘superstructure,’”” but may be assessed
separately as personal property under the
Municipal Ordinance. Such buildings should
not be valued as part of the railway as a
going concern, and as having a special value
as such, but merely at what they are worth
separate and distinct from other portions
of the railway. When only two and a half
stalls of a round-house were situated within
the municipality, and the round-house was
shewn to be worth 8900 a stall, the nssess-
ment was fixed at $2,250. In Re Canadian
Pacific Ry. Co. and Town of Macleod,
2 Can. Ry. Cas. 203, 5 Terr. L.R. 192,

Taxamon ny ScHoor Districr; UNPATENTED
LAND SET APART; EXEMPTION FROM TAX-
ATION.

Crown lands which have been set apart
for the land grant of the C.P.R. Co., and
carned by that company as part of its land
grant under the schedule to 44 Viet. (1881),
c. 1, ““An Act respecting the Canadian Paci-
fic Railway,” but which have never been
sold or occupied by the company, are ex-
empt from taxation by School Districts in
the Territories by virtue of 8. 16 (quoted
in full in judgment of MecGuire, J.) of the
Schedule.  Per Richardson, J.:—On the
ground that a School District is a “‘muni-
cipal corporation.” Per Wetmore, J.:—On
the ground that the Territorial Legisla-
tive Assembly—and consequently a Terri-
torial School District—acts merely by
authority delegated by the Dominion Par-
liament, and, therefore, that taxation by
a Territorial School District is taxation
“by the Dominion.” Per MecGuire, J.:-
On the ground that the Territorial School
Ordinance exempts from taxation lands
held by Her Majesty, and does not author-
ize the taxation of any interest therein, and
that as to the lands in question the com-
pany is at best in the position of purchasers
who had paid their purchase money, but
had not yet actually received a convey-
ance, and, until conveyed, the lands ar
held by Her Majesty. Semble, per Wet-
more, J.:—Territorial School Distriets arc
not  “‘municipal corporations.”  Semble
per MeGuire, J.:—Taxation by a School Dis
trict is not taxation “by the Dominion,’
which latter means taxation direct by the
Dominion. A School District is not «
“municipal corporation.”” The effect of the
Act was not to make ipso facto a grant to
the company, nor to operate as a grant to
the company as each 20 miles of railway
was completed, but to entitle the eompany
as each 20 miles was completed to ask for
and receive a grant of the land subsid:
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applicable thereto. Construction of stat-

utes discussed. Balgonie Protestant Pub-
lie Sehool District v. Canadian Pacific Rail-
way Co., 2 Can. Ry. Cas. 214, 5 Terr. L.R.
123,

[Referred toin North Cypress v. Can. Pac.
Ry. Co., 14 Man. L.R. 406, 5 Terr. L.R.
573.]

ExeMprIoNs; SUPERSTRUCTURES; BUILDINGS,

An agreement between a city and a rail-
way company which also conducted an elec-
tric lighting plant exempting from certain
taxes ‘‘the tracks, right of way, wires, roll-
ing stock, and all superstructures and sub-
structures and all the properties of the”

ASSESSMENT (TAXATION; EXEMPTIONS).
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rated at a point beyond the city limits.
Winnipeg Electric Ry. Co. v. City of Winni-
peg, 4 D.L.R. 116, [1912] A.C. 355.

ExeMprioNs; RAILWAY PROPERTY.

The exemption privilege given to railways
under s. 14, ¢. 40, R.8.8. 1909, providing that
the railway and the land comprised in the
right-of-way, station grounds, yards and
terminals, and all buildings, structures and
personal property used for the purposes of
the operation of a railway shall be free and

| exempt from taxation, does not apply to

railway company does not entitle the com- |

any to an exemption from taxes on its
rmildin;m, machinery, poles and wires used
in connection with its lighting plant. Re
Sandwich, Windsor and Amherstburg R.
Co. and City of Windsor, 3 D.L.R. 43,
3 O.W.N. 575, 21 O.W.R. 4.

ExemprioNs; BUsINESS TAXES.

Under the Assessment Act, 4 Edw. VIL.
(Ont.), 1904, c. 23, s. 226, providing that
the Act shall not affect the terms of any
agreement made with a municipality, a
railway company is exempt from the ordi-
nary business tax under an agreement with
the city exempting its property from all
taxes other than school rates. Re Sand-
wich, Windsor and Amherstburg R. Co.
and City of Windsor, 3 D.L.R. 43, 3 O.W.N.
575, 21 O.W.R. 44.

ASSESSMENT AND APPORTIONMENT OF RAILWAY
PROPERTY.

The assessment of the real property of
a steam railway company does not become
fixed for the next following four years, under
8. 45 of the Ontario Assessment Act, 1904,
upon the mere formal receipt by the clerk of
t,m municipality of the company’s annual
statement of such property, and the trans-
mission to the company of a notice of the

t of the s sment thereof, such
amount being the same as the amount of the
previous year; the only assessment which
remains 8o fixed is an actual assessment
after inspection and valuation. Re Town of
Steelton and Canadian Pacific Ry. Co., 3
D.L.R. 402, 3 O.W.N. 1199, 22 O.W.R. 94.

STREET RAILWAY TAXES,

A city by-law relating to the taxation of
an electric street railway company, which
provided that the compuny should im-p and
maintain within the city limits all of its
engines, machinery, power houses and shops,
will not prevent tf'w company importing, F:r
the operation of its plant, electricity gene-

arrears of taxes which were a charge on the
land in question before it was purchased by
the railway company, nor to assessments for
local improvements made on the land. The
exemption privilege given by s. 14, ¢. 40,
R.S.8. 1909, to railway companies may be
claimed by a railway company on land
having a maximum area of one mile in length
by 500 feet in width, which amount of land
they are allowed to expropriate under sec.
177 of the Railway Act of Canada for sta-
tions, depots, yards and other structures for
the accommodation of traffic, even though
the land in question is not actually used or
immediately needed for railway purposcs,
and whether the land had been obtained by
expropriation proceedings or by voluntary
sale or otherwise; and to exempt a further
area the railway must shew that the addi-
tional land is necessary for the purposes set
out in 8. 177 of the Railway Act. A rail-
way company is not entitled, under the
statute R.8.S. 1909, ¢. 40, to an exemption
from taxation on land in excess of the area
they are allowed to expropriate under sub-s
(a) of 8. 177 of the Railway Act of Canada,
giving them the right to take for right-of-
way land 100 feet in width, and under
su: 5. (b) giving them the right to take for
stations, yards and other structures for
accommodation of traffic an area one mile
in length by 500 feet in breadth, including
the width of the right-of-way, unless they
shew that the additional area is necessar

for the purposes set out in sub-s. (b); suc

necessity will be presumed if the additional
area was obtained by permission of the
Railway Board, as provided in s. 178 of the
Act, but not otherwise. City of Prince
Albert v. Can. North. Ry. Co., (Sask.) 10
D.L.R. 121, 15 Can. Ry. Cas. 87.

Exemprion UNTIL LANDS “‘soud’’; Exeme-
TION FOR 20 YEARS AFTER ‘‘GRANT FROM
Crown.”

Certain lands granted to a railway com-
pany were exempted from taxation ‘‘until
they are either sold or occupied, ‘for 20
years' after the grant thereof from the
Crown'':—Held, (1) That the word ‘“‘sold"”
involved a completed sale; and (2) that the
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roper meaning of the expression ‘“‘grant
rom the Trown'' was a conveyance by let-
ters tent under the Great Seal, and
therefore, that in the case of lands not sol
or oceupied the period of exemption from
taxation ran from the date of the letters
patent conveying the lands to the railway
company. The Minister of Public Works
of the Province of Alberta v. Canadian Paci-
fie Ré'. Co.; The King v. Canadian Pacific
Ry. Co. (1911), 27 Times L.R. 234 (P.C.).

B. Review on Appeal.

REVISION OF ASSESSMENTS,

By 52 Viet. e. 37, s. 2, amending the
Supreme and Exchequer Courts Act, an
appeal lies in certain cases to the Supreme
Court of Canada from courts “of last resort
created under provincial legislation to
adjudicate concerning the assessment of
property for provincial or municipal pur-
poses, in cases where the person or persons

residing over such court is or are appointed
by provincial or municipal authority.” By
the Ontario Act, 55 Vict. c. 48, as amended
by 58 Vict. c. 47, an appeal lies from rulings
of municipal courts of revision in matters of
assessment to the County Court Judges of
the County Court district where the property
has been assessed. On an appeal from the
decision of the County Court Judges under
the Ontario statutes:-—-Held, King, J., dis-

ASSESSMENT (REVIEW ON APPEAL).
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to transmit the whole record to the Circuit
Court. Township of Dudswell v. Quel
Central Ry. Co., 19 Que. 8.C. 116 (White,

e

Tax saLe; INJuncrion; Appean 1o Courr
or Revision; EstorpeL

An injunction may be granted to restrain
a tax sale. It is not necessary that exemp-
tion from taxation should be raised before
the Court of Revision, and a party, wrong-
fully assessed by reason of exemption, is not
estopped by appealing to the Court of
Revision. Canadian Pacific Railway Co. v.
Town of Calgary, 1 Terr. L.R. 67.

INJUNCTION; LEVY OF ILLEGAL TAX BY MUNI-

CIPALITY,

A party who brings an action against a
municipality for a declaration that he is
not liable for a tax imposed upon him, and
for an “ajunction to restrain the attempted
levy of such tax, is not entitled to an in-
terim injunction to restain such levy, as he
has another adequate remedy, namely, to

| pay the tax under protest and sue to recover

senting, that if the County Court Judges |

constituted a “court of last resort” within
the meaning of 52 Vict. ¢. 31, s. 2, the persons
residing over such court were not appointed
y provincial or municipal authority, and
the appeal was not authorized Ly the said
Act:—Held, per Gwynne, J., that as no
binding effect is given to the decision of the
County Court Judges, under the Ontario
Acts cited, the court appealed from was not
a “‘court of last resort” within the meaning
of 52 Viet. ¢. 37, s 2. Quaere.—Is the
decision of the County Court Judges a “‘final
judgment’’ within the meaning of 52 Viet.
c. 37, 8. 27 City of Toronto v. Toronto
Railway Co., 27 Can. 8.C R. 640.

[Leave to appeal to Privy Council re-
fused. |

ACTION FOR MUNICIPAL AND SCHOOL T/ XES;
JURISDICTION; DECLINATORY EXCEPTION,

In a suit in the Superior Court, claiming
municipal taxes to an amount exceedin,
$100, accompanied with a demand for schoo!
taxes, a declinatory exception asking the
dismi of that portion of the demand
which is for school taxes, on the ground that
the Circuit Court has exclusive jurisdiction,

intained, notwithstanding Art.

Il be ,
170 C.C.P., it being impossible in such a case

| 8800, and the dwelling

it back. Dominion Express Company v.
City of Brandon, 19 Man. L.R. 257.
[And see same case, 20 Man. L.R. 304.)

AppEAL; GENERAL PLAN
LAND AND BUILDINGS.
Under ordinary circumstances it is incum-
bent upon an appellant who complains that
he is assessed too high to shew that the
property is not worth the amount for which
e 15 assessed, but where, although this is
not shewn, it appears that under the general
scheme of assessment, lands of a particular
description are assessed generally at a cer-
tain fixed sum per acre, and that the appel-
lants’ lands of that description, which are
of no greater value either by reason of their
situation or otherwise, are assessed at a
larger amount, the assessment should be
reduced to accord with the general scheme
of assessment. A school district assessor
assessed certain of the appellants’ lands at
ouses thereon at
$2,000:—Held, that the assessment should

OF ASSESSMENT,

| stand, although the more correct course

would have been to assess the whole as
“land,” and place a single value upon both
soil and buildings as “land.” In re Cana-
dian Pacific Ry. Co. and the Macleod
Public School District, 2 Can. Ry. Cas. 210,
5 Terr. L.R. 187,

[Approved in Can. Nor. Ry. Co. v. Ome-
meelgchool Dist., 6 Terr. L.R. 282, 4 W.L.R.
547,

Note on assessment and taxation of rail-
way lands and superstructure, 2 Can. Ry
Cas. 233.
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ASSIGNMENT OF CLAIMS.
Ser, Claims.
Note on assignment of judgments, 6 Can.
Ry Caa. 479.

AWARD.
See Appeals; Expropriation.

BAGGAGE.
For liability for loss of baggage by trans-
fer company, see Carriers of Goods.
For conditions limiting liability for the
loss of baggage, see Limitation of Liability.

PERSONAL BAGGAGE; LIABILATY FOR.

The plaintiff was one of fifty-four China-
men travelling over the defendants’ railway
on one ticket purchased on their behalf by
an employment agent, who received the
price of his passage from each of the China-
men, out of the wages earned by him after
reaching his destination. The plaintiffs’
baggage, consisting of personal effects and
bedding, was destroyed by the burning of

the baggage car, the cause of the fire being |
unknown:—Held, that the contract was with |

each Chinaman, to earry him and his bag-
wage safely, and that the defendants were
liable in damages:—Held, also, that the de-
fendants having accepted the bedding as
personal baggage were liable for it as such,
and semble, that it would have been held,
under the circumstances, to be personal
hxl]lﬂllfﬂ, even without such acceptance.
Chan Dy Chea v. Alberta Railway and Irri-
gation Clo., 6 Terr. L.R. 175, 1 W.L.R. 371
N.W.T.).

Loss oF BAGGAGE; HOUSEHOLD EFFECTS.

(1) Only the passenger or his assignee
can sue a railway company on the implied
contract with a passenger to carry safely his
personal baggage arising from his having
purchased a ticﬁﬂ for his conveyance. (2)
If the action were founded in tort and it was
shewn that the goods were lost through the
defendants’ negligence, the owner of the
goods, though he was not the passenger,
could sue. (3) In the absence of proof of
negligence, the passenger can only recover
for personal baggage lpst, and only on clear
evidence that su:ﬁewere contained in the
missing pieces. (4) In the case of a married
woman travelling with infant children to
join her husband, the husband’s clothing,
household effects and the clothing of grown-
up daughters cannot be classed as personal
baggage. Callan v. Canadian Northern
Ry., 19 Man. L.R. 141, 11 W.L.R. 341.

0SS OF PASSENGER'S LUGGAGE; LIABILITY AS
WAREHOUSEMEN,

The defendants’ agent checked the plain-

ff's luggage in advance and sent it on by

an earlier train than that by which she
travelled. The luggage arrived at its
destination before the plaintiff arrived,
and, four hours after its arrival, wus de-
stroyed by fire:—Held, that, even assumin,
that there was no negligence on the part
the defendants, the interval of four hours
was not sufficient to change the status of
the defendants from carriers to warehouse-
men, when they knew that the plaintiff was
coming by another train on a later day; and
the defendants were liable for the value of
the luggage. Hamel v. Grand Trunk Ry.
Co., 19 O.W.R. 533, 2 O.W.N. 1286,

[Penton v. Grand Trunk Ry. Co., 28
U.C.R. 367, distinguished; Vinberg v.
C R., 13 App. R. 93; Penton v. G.T.R.,
28 U.C.R. 376, followed.]

PASSENGER'S BAGGAGE; Loss,

MaecIntosh v. Cape Breton Ry., 7 E.L.R.
142 (N.8.).

INJURY TO PASSENGERS' BAGGAGE LYING AT
STATION; BAILEES For REWARD, WARE-
HOUSEMEN,

Where passengers by railway checked
their baggage on the day on which they
urchased their tickets, Lu! (without the
nowledge or fault of the railway company)

did not begin their journey until the follow-

ing day, and their baggage reached their

destination before them, and was injured by
an accidental explosion, while in the ba

room of the railway company, it wus:—ﬂl:lﬁ';

that the liability of the company was that

of gratuitous bailees, i.e., for gross negli-
gence only. Definition of “‘gross negli-
ence.”” Review of the authorities:—And
eld, upon the evidence, that the company
were not guilty of gross negligence. Semble,
also, that the company, if they were to be
considered as bailees for reward—ware-
housemen—were not liable: they had dis-
charged the onus of proving that the ex-
plosion was not due to negligence. Carlisle
v. Grand Trunk Ry. Co., 13 Can. Ry. Cas.
518, 25 O.L.R. 372

RILLS OF LADING.
See Carriers of Goods; Limitation of
Liability; Claims.
For authority of agents to bind company
to terms of bill of lading, see Agents.

BOARD OF RAILWAY COMMIS-
SIONERS.
A. Dominion Board.
B. Provincial Board.

For orders of ProTncial Boards respect-
ing street railways, see Street Railways,
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For appeal from orders of Board, see

A;;)enlu.
or jurisdiction to grant relief by manda-
mus, see Mandainus.
For regulation of car equipment, see Cars.
For jurisdiction of Board to order the
establishment of stations, sce Stations.
For regulation of telegraph and telephones,
see Telegraph and Telephones; Wire Cross-

ings.
i‘.or protection of highway crossings and
apportionment of costs, see Highway Cross-

ings.

gor protection of railway crossing and
contribution of costs, see Railway Crossings.

As to regulation of farm crossings, see
Farm Crossings.

As to regulation of rates and fares, see
Tolls and Tariffs.

Jurisdiction to regulate traffic facilities,
see Interchange of Traffic; Junctions.

For regulation of demurrage, see De-
murrage.

For constitutionality of statutes empower-
ing Railway Board to make orders and regu-
lations, see Constitutional Law.

Jurisdiction of Board to order interlock-
ing appliances at railway crossings, see
Railway Crossings.

As to regulation of branch lines, spur
tracks, and sidings, see Branch Lines and
Sidings.

For power to authorize expropriation of
land of another company, se¢ Expropriation.

For orders for compensation for damage
to lands, see Expropriation.

For regulation of train service, see Train
Service.

For regulation of shipping system, see

ars.

For jurisdiction to order refund for over-
charges, see Tolls and Tariffs.

For regulation of amalgamation agree-
ments, see Amalgamation.

For jurisdiction as to stop-over privileges,
see Train Service.

A. Dominion Board.

Powers oF RaiLway Commitrer; MAINTEN-
ANCE OF GATES AT CROSSINGS; Municr-
PALITIES,

Under ss. 11, 18, 21, 187 and 188 of the
Railway Act of 1888, Parliament conferred
upon the Railway Committee the power to
order that gates and watchmen should be
provided and maintained by such a railway
at crossings of highways traversing different
adjacent municipalities; to decide which
municipalities are interested in the cross-
ings; to fix the proportion of the cost to be
borne by the different municipalities; to
vary any order made by adding other muni-
cipalities as interested, and to readjust the

proportion of the cost; and the decision of
the committee cannot be reviewed by the
court. Municipalities are subject to such
legislation and the orders of the committee
in the same way uas private individuals.
Re Canadian Pacifiec Railway Company and
County and Township of York, 1 Can. Ry.
Cas. 36, 27 O.R. 559.

[Reversed in part in 1 Can. Ry. Cas. 47,
25 A.R. (Ont.) 65; adopted in Winnipeg v.
Toronto General Trusts, 19 Man. L.l{e429'
applied in Montreal Street Ry. Co. v. Mont-
real, 43 Can. S.C.R. 251; approved in Re
McAlpine & Lake Erie Ry. Co., 37 Can.
S.C.R. 240; considered in Atty.-General v.
Can. Pac. Ry. Co., 11 B.C.R. 302; referred
to in Grant v. Can, Pac. Ry. Co., 36 N.B.R.
532, Grand Trunk Ry. Co. v. Cedar Dale, 7
Can. Ry. Cas. 73; Can. Pac. Ry. Co. v.
Toronto, 7 Can. Ry. Cas. 274.]

ORDERS AND REGULATIONS; HIGHWAY CROSS-
1NGS; MAINTENANCE OF GATES; APPOR-
TIONMENT OF COST; MUNICIPALITIES,

The Railway Committee of the Privy

Council, on the application of the city of

Toronto, ordered the Canadian Pacific Rail-

way Company to put up gates and keep a

watchman where the line of railway crossed

a highway running from the city of Toronto

into the township of York, the line of railway

being at the place in question the boundary
between the two municipalities, and ordered
the cost of maintenance to be paid in equal
proportions by the railway company and the
eity. On a subsequent application by the
city representing that J\e township was
equally interested and asking for contribu-
tion from the township, the township
brought in the county, and an order was
made by the Railway Committee that the
county and township should contribute in
certain proportions:—Held, per Burton,
C.J.0., and Maclennan, J.A.: That, assum-
ing the validity of legislation conferring
jurisdiction on the Railway Committee,
their powers were limited to persons or
municipalities invoking the exercise of their
jurisdiction, and that their order was invalid
8o far as it imposed a burden upon the town-
ship and county. Per Osler, J.A.: That the
legislation was intra vires, and that the
township and county were persons interested
within the meaning of the Act, and subject
to the jurisdiction of the Railway Commit-
tee. Per Meredith, J.: That the legislation
was intra vires, but that the county was not
a person interested, not being under any re-
ponsibility for the maint of the high-
way in question. Per Curiam: That the de-

cision of the Railway Committee upon a

subject, and in respect of persons within its

iurisdiction, cannot be reviewed or inter-
ered with by the Court. In the result an




STERTeTe S

i
e
L
I.
!
7
r

53 BOARD OF RAILWAY COMMISSIONERS. 54

al from the judgment of Rose, J., 27
0.R. 559, 1 Can. Ry. 8:8 36, wos allowed as
to the county of York, and dismissed as to
the township of York. In re Canadian }'a-
cific Railway Compuny and County and
Township of York, 1 Can. Ry. Cas. 47, 25
A.R. (Ont.) 65.

Ramway Commrrree oF Privy Couners;
MaxiING 8AME RULE OF ExcrneQuer Counr;
EX PARTE ORDER.

By 8. 20 of the Railways Act, 51 Vict,
¢. 17(sic.), the Exchequer Court is empowered
to make an order of the Railway Committee
of the Privy Council a rule of Court; but
where there are proceedings pending in
another Court in which the rights of the
parties under the order of the Railway Com-
mittee may come in question, the Exchequer
Court, in granting the rule, may suspend its
execution until further directions. (2) The
court refused to make the order of the Rail-
way Committee in this case a rule of Court
upon & mere ex parte application, and re-
quired that all parties interested in the
matter should have notice of the same. In
re Metropolitan Railway Company with the
Canadian Pacific Railway Company, 1 Can.
Ry. Cas. 96, 6 Ex. C.R. 351.

Ramway Commirrer; CONFLICTING SURVEYS
AND LOCATIONS; INJUNCTION, DBCLARA-
TION OF RIGHT.

An injunction will not be granted to re-
strain one railway company making its
surveys and locating its line so as to cross
and re-cross the line of another. The Rail-
way Committee of the Privy Council is the
tribunal specially constituted, having pow-
ers and jurisdiction respecting the crossing,
intersection and junction of railways, the
alignment, arrangement, disposition and
location of tracks, the use by one company of
the tracks of another and every matter, act
or thing which by the Railway Act or the
special Act of any railway company is sanc-
tioned, required to be done or prohibited.
The Court in a case of this nature, in which
the Railway Committee has jurisdiction,
will not make a declaration of the rights or
priorities of the contending parties. Ottawa,
Arnprior and Parry Sound Railway Com-
pany v. Atlantic and North-West Railway
Company, 1 Can. Ry. Cas. 101.

[Referred to in Perrault v. Grand Trunk
Ry. Co., Q.R. 14 K.B. 249.]

Ramwway Commrrree — CONSTRUCTION OF
8UBWAY; COUNTY ROAD AND CITY STREETS;
CosT OF CONSTRUCTION.

Th» municipal corporation of a city was
one of the movers in an application to the
Railway Committee of the Privy Council
for an order authorizing the construction

of a subway under a railway, by which one
of the city streets was made to connect
with a county road, the works being ad-
jacent to a city street but not within the
city limits:—Held, that the city was in-
terested within the meaning of the terms
as used in the 188th section of the Rail-
way Act, which provides that the Railway
Committee might apportion the cost of
such works as those in question between
the railway company and ‘“any person in-
terested therein.” (2) On an application to
make an order of the Railway Committee
of the Privy Council a rule of Court, the
Court will not go into the merits of the
order, or consider objections to the pro-
cedure followed by the Railway Com-
mittee. Semble, tﬁnt while the Railway
Committee of the Privy Council has juris-
diction in such a eas®, to impose upon the
party interested an obligation to bear part
of the expense, it has no jurisdiction to com-
pel a party or other than the railway com-
l}va.ny to execute the works. In Re Grand

runk Ry. Co. and In Re Railway Aect,
4 Can. Ry. Cas. 102, 8 Ex. C.R. 349.

[Referred to in Grand Trunk Ry. Co. v.
Cedar Dale, 7 Can. Ry. Cas. 73.]

CoNnsTRUCTION OF SUBWAY; COUNTY ROAD
AND Ity STREETS; COST OF CONSTRUC-
TION.

The municipal corporation of a city was
one of the movers in an application to the
Railway Committee of the Privy Council
for an order authorizing the construction of
a subway under a railway, by which one of
the city streets was mede to conneet with
a county road, the works being adjacent
to a cit¥ street but not within the eity
limits:—Held, that the city was interested
within the meaning of the terms as used in
the 188th section of the Railway Act,
which provides that the Railway Com-
mittee might apportion the cost of such
works as those in question between the
railway company and ‘‘any person inter-
ested therein.” (2) On an application to
make an order of the Railway Committee
of the Privy Council a rule of Court, the
Court will not go into the merits of the
order, or consider objections to the pro-
cedure followed by the Railway Commit-
tee. Semble, that while the Railway Com-
mittee of the Privy Council has jurisdie-
tion in such a case to impose upon the party
interested an obligation to bear part of
the expense, it has no jurisdiction to com-
pel a party or other than the railway com-

any to execute the works. Re Grand
li‘runk Ry. Co. and City of Kingston,

4 Can. Ry. Cas. 102, 8 Ex. C.R. 349,

[Referred in Grand Trunk Ry. Co. v.
Cedar Dale, 7 Can. Ry. Cas. 73.
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HIGHWAY CROSSING; SPECIFIC PERFORMANCE,

The Surveys Act, R.8.0. 1807, ». 181,
s. 39, cannot create highways across the
land of a railway company or give any
right to the applicant to have his streets
extended across the railway. A railwa
company may, with the leave of the Board,
lay out and dedicate portions of its right of
way for use as highways which the muni-
cipality could accept without passing a by-
law for that purpose. The applicant is un{y
entitled to an order from the Board author-
izing the railway company to lay out and
construct such highways.” The by-law of
the municipality may be considered an ac-
ceptance of such highways. The Board
does not enforce specific performance of
such agreements. It is not empowered to
compel the railway company to construct
the highway at the instance of the appli-
cant. As no other court or authority than
the Board can legally allow the railway
company or any other person to construct
the highway, the apphication should pro-
ceed for the purpose of enabling the Board
to determine whether it will give this per-
mission. Re Reid and Canada Atlantic
Ry. Co., 4 Can. Ry. Cas. 272

[Distinguished in Bird v. Can. “ac. Ry.
Co., 1 8.L.R. 279.]

ADJUDICATION OF PAST TRANSACT!
FAULT IN DEMURRAGE CHARG
TURE SALE OF GOODS FOR;
BOARD TO AWARD DAMAGES.

The Board of Railway Commissioners is
a judicial, as well as an executive body,
created to enforce the railway legislation
of the Dominion Parliament, but not to
supplant or supplement the Provineial
Courts in the exercise of their ordinary
iurisdiction. In making orders and regu-
ations under ss. 23 and 25 of the Act of
1003, the Board is not to adjudicate in re-
spect to rights arising out of past transac-
tions but to lay down rules for future con-
duct. The Board is not empowered to
award damages or any other relief for any
injury cmmegeby an infraction of the Aect,
e.g, 8. 214. Cars loaded with coal were
heﬁd by the railway company for payment
of demurrage or car storage charges and
in default n# payment were disposed of by
private sale before the expiry of six weeks
specified by s. 280 (2):—Held, that any
eﬁim for damages for premature or im-
provident sale should prosecuted by
action in the Provincial Courts. Duthie
;.)‘Grmd Trunk Ry. Co., 4 Can. Ry. Cas.

[Approved in Robinson v. Can. North.
Ry. Co., 19 Man. L.R. 306.]

STREET RAILWAYS; MuNicipAL assent; Use
OF HIGHWAYS IN CITIES AND TOWNS;
CONSENT BY MUNICIPAL AUTHORITY.

In the case of a street railway or tram-
way or of any railway to be operated as
such upon the highways of any city or in-
corporated town, the consent of the muni-
ciﬁnl authority required by s. 184 of the
“Railway Act, 1903, must be by a valid
by-law approved and sanctioned in the
manner provided by the provincial muni-
cipal law, and, in the absence of evidence
of such consent having been so obtained,
the Board of Railway Commissioners for
Canada have no jurisdiction to enforce an
order in respect to the construction and
operation of any such railway. The order
appealed from was reversed and set aside,
the Chief Justice and Girouard, J., dis-
senting.  Montreal Street Ry. Co. v.
Montreal Terminal Ry. Co., 4 Can. Ry.
Cas. 373, 36 Can. S.C.R. 369.

[Adhered to in Essex Terminal Ry. Co.
v. Windsor, Essex & L.S. Ry. Co., 40 Can.
S.C.R. 625; referred to in Can. Pac. Ry.
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Co. v. Grand Trunk Ry. Co., 12 O.L.R.
320.] ]
Higuway crossiNgs;  Svsway; Munici-

PALITY. of

The power of the Board of Railway Com-
missioners, under s. 186 of the Railway
Act, 1903, to order a highway to be carried
over or under a railway is not restricted
to the case of opening up a new highway,
but may be exercised in respect to one
already in existence. The application for

such order may be made by the muniei- on
ality as well as by the railway company. mi
I'he Bank Street Subway Case, 5 Can, Ry mt
Cas. 126, affirmed. Uttawa Rlectric Ry. vo
Co. v. City of Ottawa and Can. Atl. Ry. an
Co., 5 Can. Ry. Cas. 131, 37 Can. 8.C.R col
354,

[Vide Toronto v. Grand Trunk Ry. Co., ;',h"
37 Can. 8.C.R. 232, 5 Can. Ry. Cas. 138.] oot
POWER TO IMPOSE TERMS. the

The Board of Railway Commissioners ;
ranted an application o{ the James Bay 't‘,r‘"
ailway Company for leave to carry their “(
line under the track of the G.T.R.W. Co., e

but, at the request of the latter, imposed
the condition that the masonry work of
such under-crossing should be sufficient to
allow of the construction of an additional
track on the line of the G.T.R.W. Co.
No evidence was given that the latter
comgmy intended to lay an additional
track in the near future or at any time.
The James Bay Co., by leave of a Judge,
appealed to the Suﬂreme Court of Canada
from the part of the order imposing such
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terms contending that the same was be-
yond the jurisdiction of the Board:—Held,
that the Board had jurisdiction to impose
said terms:—H(‘ld.Jx'r Sedgewick, Davies
and Maclennan, JJ., that the question
before the Court was rather one of law than
of jurisdiction and should have come up
on appeal by leave of the Board or been
carried before the Governor-General-in-
council. James Bay R.W. Co. v. Grand
Trunk R.W. Co., 5 Can. Ry. Cas. 164, 37
Can. S8.C.R. 372,

FARM CROSSINGS.

Orders directing the establishment of
farm crossings over railway subject to The
Railway Act, 1903, are exclusively within
the jurisdiction of the Board of Railway
Commissioners for Canada. Grand Trunk
Ry. Co. v. Perrault, 5 Can. Ry. Cas. 203, 36
Can. 8.C.R. 671.

[Referred to in Re Can. Pac. Ry. Co. and
MclLeod, 5 Terr. L.R. 197; applied in Val-
lieres v. Ont. & Que. Ry. Co., Que. R. 19
K.B. 523.]

CROSSINGS UNDER RAILWAY.

The Board has jurisdiction under s. 198
of the Railway Act, 1903, to require a rail-
way company to make a farm crossin
under its railway. In Re Cockerline and

Guelph & Goderich Ry. Co., 5 Can. Ry. Cas.

RAILWAY CROSSINGS.
The defendants obtained an ex parte

BOARD OF RAILWAY COMMISSIONERS.

order from the Board of Railway Com-
missioners authorizing them to construct,
maintain, and operate certain sidings in-
volving the crossing of the right of way of
another railway. The plaintiffs, on be- |
coming aware of this order, moved against
it before the Board, under ss. 25 and 32 of
the Railway Act, 1903, 3 Edw. VII. ¢. 58 (D),
but the Board confirmed it:—Held, that by
such application to vary or amend the order
the plaintiffs had submitted to the juris-
diction of the Railway Commissioners,
and were concluded within the scope of
their judgment, and could not now go be-
hind the orders in the present action, which
was for damages and an injunction; and
this, whether the application for the ex
parte order could be considered an appli-

cation under 8. 177 of the Railway Act for
a pmumgh order or not. The plaintiffs
objected that the Railway Commissioners
had no jurisdiction because the line in ques-
tion, being a branch line, the plans were
not filed in the Registry Office, pursuant
to 8. 175, sub-s. 2, and 8. 122 of the Act:—
Held, that they could not raise the question |
of jurisdietion in this way, the Act specially |
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providing by s. 44 for an appeal from orders
of the Board to the Supreme Court of Can-
ada on such questions, By virtue of s. 7
of the Railway Act, 1903, where one railway
crosses another which is subject to the Act,
the Board of Railway Commissioners have
exclusive jurisdiction. Canadian Pacifie
R.W. Co. v. Grand Trunk R.W. Co., 5 Can
Ry. Cas. 400, 12 O.L.R. 320.

[Relied on in Fraser v. Can. Pac. Ry.
Co., 17 Man. L.R. 672, 8 W.L.R. 380.]

DRAINAGE WORKS.

Under 8. 23 of (1) (b) the Railway Act
1903, as amended by 6 Edw. VIIL. c. 42,8. 2,
the Board may sanction and approve pro-
posed drainage works nuthorizmrby 8. 118
(m). Can. Pac. Ry. Co. v. Murphy, 5

| Can. Ry. Cas. 497

PROTECTION OF HIGHWAY CRossiNGS; Con-
TRIBUTION OF COSTS.

The Railway Board, in matters pertain-
ing to the protection of highway crossings
and the apportionment and contribution
of costs therein, is a Court of original jur-
isdiction and must decide for itself not mere-
ly questions of law, but also questions of
fact as regards the ‘‘interest’” in such
matters of the parties concerned, and also
whether, in the exercise of its discretion,
a municipality or township should contri-
bute to the costs of protecting any crossings.
Grand Trunk Ry. Co. v. Village of Cedar
Dale, ete., 7 Can. Ry. Cas. 73.

Juncrion; DOMINION RAILWAY;
CIALLY INCORPORATED RAILWAY.

Provin-

The Board has no jurisdiction to order a

| connection to be made or traffic to be inter-

changed between a Dominion railway and
a provincially incorporated railway which
it crosses, such provincial railway not
having been declared a work for the general
advantage of Canada. Under s. 8 of the
Railway Act, the jurisdiction of the Board
is confined to the point of crossing, and

| does not extend to the whole line of the
! provincial railway, Where a railway com-

pany incorporated by the Parliament of
Canada was authorized to acquire two pro-
vincially incorporated railways, but no
work had been done in connection with such
railway, and the validating Act provided
that tﬁo acquisition should not make such
railways subject to the Railway Act, 1903,
or works for the general advantage of
Canada, but that they should remain sub-

| ject to the legislative control of the pro-

vince:—Held, (1) That, under sec. 3, the
special Provincial Act overrides the Railway
Act. (2) That there is no jurisdiction to
authorize making connections with or
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affording facilities to a Dominion railway
which does not exist, and an order requiring
such connection to be made would be in
effect ordering a provineial railway to con-
nect with a Dominion railway, as to which
the Board has no jurisdiction. Boards of
Trade of Galt, ete. v. Grand Trunk, (
dian Pacific, ete., Ry, Cos., 8 Can. Ry. Cas.
195.

SUBWAY UNDER RAILWAY TRACKS ALONG HIGH=
WAY; PRIVILEGE TO RAISE GRADE OF
HIGHWAY.

For many years the defendants, by agree-
ment with the city of Winnipeg, had occu-
pied a portion of the width of Point Douglas
avenue in said city with the tracks of its
main line. In 1904 a further agreement was
made between the city and the company,
and ratified by the Legislature, whereby
the company obtained the right to raise the
grade of Point Douglas avenue or of any
part thereof to a height not exceeding ten
feet above the then existing grade upon cer-
tain conditions:—Held, that the words “or
any part thereof'’ related to a part of the
breadth as well as of the length of the
avenue, and that the defendants had a right
to raise the grade of the southerly forty-five
feet in width of the avenue leaving twenty-
one feet at its original height, although the
result of that was to diminish the value of
the plaintifi’s lots on account of the con-
struction of a subway alongside of them:—
Held, also, that an order of the Board of
Railwa Commissioners granting leave to
the defendants to construct such subway
was valid and binding, although it had been
made ex parte and in ignorance of the fact
that the plaintiff had previously obtained
an interim ln)um'tlon against such construc-
tion, the plaintiff having made no applica-
tion to rescind or vary the order as he might
have done. C.P.R. v. G.T.R. (1006), 12
O.L.R. 320, 5 Can. Ry. Cas. 400, followed.
The interim injunction granted in 1905 had
been affirmed on appeal before the hearing
of the cause:—Held, that that decision was
not binding on the trial Judge, and did not
divest him of the responsibility of deciding
the case upon the merits at the hearing.
Fraser v. Canadian Pacific R.W. Co., 8 Can.
Ry. Cas. 205, 17 Man. L.R. 667.

CoMPENSATION; RUNNING RIGHTS,

The Bay of Quinte Ry. Co. applied to the
Board, under s. 364 of the Railway Act, or
any other pertinent section, for an order
directin(, the Kingston and Pembroke Ry.

Co. to ascertain and settle the cumfwnsa—
tion payable by the applicant to the re-

spondent in respect to the running rights
possessed by the applicant over a portion of
the Kingston and Pembroke Railway. By
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an agreement ln'l\w«-n ”ll‘ partiés, validated
by statute 52 Vict, ¢. 77 (D), such compensa~
tion, in « of dispute, was to be settled by
arbitration:—Held, that the Board had no
jurisdiction to enter iin the application.
Bay of Quinte Ry. Co. v. l\mulnn and
Pembroke Ry. Co., 8 (,un Ry. Cas. 202.

Inyuncrion; DIVERSION OF HIGHWAY.

In an action by a municipality for an in-
Junction against a railway company to re-
strain the latter from n]u:umz up or inter-
fering with a certain road, it developed that
the Board of Railway Commissioners had
made an order authorizing the railway com-
pany to divert a portion of the said road
and construct their line between certain
points of such diversion. The trial Judge
decided that the municipality could main-
tain such an action only by the Attorney-
General as plaintiff:—Held, on appeal, that,
while the Court had jurisdiction to grant all
proper relief, the Board of Railway Com-

| missioners having dealt with the matter,
the plaintiffs should opply to the Board for
| relief, as they had complete control over
| their order. Municipality of Delta v. Van-
| couver, Victoria and Eastern R.W. and
Nav. Co., 8 Can. Ry. Cas. 362, 14 B.C.R. 83.

PROTECTION OF HIGHWAY CRrossiNGgs; Con-
TRIBUTION OF C08TS; MUNICIPALITY AS
“‘PARTY INTERESTED."

A municipality may be 1 ‘“party inter-
ested”’ in works for the protection of a rail-
way crossing over a highway, though such
works are neither within or immediatel
adjoining its bounds, and the Board of Rail-

way Commissioners has jurisdiction to
order it to pay a portion of the cost of such
work. County of Carleton v. City of

Ottawa, 9 Can. Ry. Cas. 154, 41 Can. S.C.R

552.

Express coMPANIES ; DANGEROUS COMMOD:~
TIES; REFUSAL TO CARRY.

Application to the Board for an order
(hrl-ttmg the e Xpress companies opemtlng
in Canada to receive and carry a certain
commodity. The express companies con-
tended that the Board had no jurisdiction
to order them to carry any class of com-
modity and refused to carry the said com-
modity because it was dangerous and liable
to explode:—Held, under the relevant pro-
visions of the Railway Act, ss. 317, 348-354,
express companies are at liberty to exer-
cise their own discretion in refusing to
carry by express a articular commo-
‘ dity. zunndmn ﬂmi' Y)ommmn Express

Cos. v. Commercial Acetylene Co., 9 Can
Ry. Cas. 172
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DaAMAGES; WRONG-BILLING; NEGLIGENCE.

On an application to recover damages
for the company’s alleged negligence in
way-billing a skiff to the wrong address,
and charging excess tolls for sending it i
a roundabout course to its proper destina-
tion, it being in dispute who was respon-
sible for the erroneous way-billing:—Held,
that the Board had no jurisdiction to en-
tertain the compla'nt; the complainant
must be left to her rights in the courts:
Held, that the Board could only investigate
the error in computing the express tolls of
the company, but as the company offers
to refund the excess the Board should not
interfere. Rogers v. Canadian Express Co.,
9 Can. Ry. Cas. 480.

FOREIGN  RAILWAY; STATION  FACILITIES;
THROUGH TRAFFIC.

An application was made to the Board for
an order directing the Great Northern Ry.
Co. to construct a platform and station
building. The New Westminster Southern,
a provineial railway, incorporated by an
Act of the Legislature of British Columbia,
had not been declared a work ‘“for the
general advantage of Canada.” The trains
of the Great Northern, a foreign railway,
used the line of the New Westminster
Southern as a connecting line between its
line in the State of Washington and Van-
couver in British Columbia. The latter
company was not shewn to have any roll-
ing stock or equipment, or so far as oper-
ation was concerned to be in any way a
separate organization from the former:
Held, (1) That the Great Northern
foreign railway, is subject to the jurisdic-
tion of the Board in so far as it operates in
Canada. (2) That the New Westminster
Southern, a provineial railway, although
not declared to be a work “for the general
advantage of Canada,’’ but connecting with
a railway subject to the jurisdiction of the
Board, 1s, by s. 8 (b) as regards through
traffic upon it, and all matters appertaining
thereto, subject to the Railway Act. (3)
That station facilities are matters apper-
taining to through traffic. (4) That proper
facilities should be provided for the safety
and convenience ui’ the publie using the
trains of the Great Northern Railway.
(5) If the Great Northern desires to nppiy
for leave to appeal upon the question of
jurisdiction, the issue of the order may be
delayed for 30 days but, if not, the size
and location of the station and platform
may be defined by an engineer of the Board.
Thrift v. New Westminster Southern &
Great Northern Ry. Cos., 9 Can. Ry. Cas.
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[Followed in Stewart, ete. v. Napier-
ville Junction Ry. Co., 12 Can. Ry. Cas
399.]

ACCOMMODATION OF TRAFFIC; STATIONS

The Board of Railway Commissioners
has power to order a railway company
whose line is completed and in operation to
provide a station at any place where it is
required to afford proper accommodation
for the traffic on the road. Idington and
Duff, JJ., dissenting. Grand Trunk R.W.
Co. v. Department of Agriculture for On-
tario, 10 Can. Ry. Cas. 84, 42 Can. S.C.R.

537,

FENCES AND CATTLE GUARDS; GENERAL ORDER
FOR ALL RAILWAYS,

Under the provisions of the Railway Act
the Board of Railway Commissioners for
Canada does not possess authority to make
a general order requiring all railways sub-
ject to its jurisdiction to erect and main-
tain fences on the sides of their railway
lines where they pass through lands whic
are not inclosed and either settled or im-
proved; it can do so only after the special
circumstances in respect of some defined
locality have been investigated and the
necessity of such fencing in that locality
determined according to the exigencies of
the case. Duff, J., contra. The Railway
Act empowers the Board to order that,
upon lines of railway not yet completed
or open for traffic or in course of construc-
tion, where they pass through inclosed
lands, the railway companies should con-
struct and maintain such fences or take
such other steps as may be necessary to
prevent cattle and other animals from get-
ting upon the right-of-way. Idington, J.,
contra. Canadian Northern R.W. Co. and
Board of Railway Commissioners (Fencing
Case), 10 Can. Ry. Cas. 104, 42 Can. 8.C.R.

3.

OPENING ROAD FOR TRAFFIC; PASSENGER
SERVICE.

Upon an application for an order to com-
pel the railway company to institute and
operate an adequate daily first-class pass-
enger service on its line between Winnipeg
and Edmonton during the period of con-
struction:—Held, (1) That under s. 261 of
the Railway Act, the Board has no juris-
diction to open a railway for the carriage
of traffic other than for the purposes of con-
struction, until application has been made
therefor by the railway company. (2)
That since the Government by the pro-
visions of the special Act incorporating the
Grand Trunk Pacific Railway Company
(4 & 5 Edw. VII. . 98), has power to fix by
order-in-council the date of the completion

)

it
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of the railway, it may be that the Board
cannot open the railway until such order
is issued, the special Act over-riding the
Railway Act under s. 3 of the latter Act.
Central Saskatchewan Board of Trade v.
Grand Trunk Pac. Ry. Co., 10 Can. Ry.
Cas. 135

REGULATION OF SAFETY OF EMPLOYEES; WAGES
OF INJURED EMPLOYEES,
Application that railway companies should
remedy certain complaints dealing with
(1) and (6) installation of signboards at
the limits of municipalities and yards, (2)
and (11) liability to accident and exposure
from locomotives running tender first and
recommending storm protector on loco-
motive, (3) installation of power head-
lamps and air bell ringers, (4) providing
an engineer as pilot instead of conductor,
brakeman or fireman, where the regular
engineer is unfamiliar with the road, (5)
and (9) providing suitable quarters at
divisional and terminal points and more
ample room on locomotives for engineers
and firemen, (7) removal of certain snow
cleaning devices from locomotives, inspec-
tion (8) of wooden bridges and (10) of loco-
motives, by a competent inspector after
arrival at terminals, (12) payment of wages
of injured employees during recovery:—
Held, (1) That the request in (1) is too
broad and no general order should be made,
and (6) that in all individual instances
where necessity exists, the request shall
be granted. (2) That in (2) and (11) the
requests should be refused, no evidence
being given that trains were so operated,
except in cases of emergency, and nothing
being known as to the storm protector.
(3) That the request in (3) as to the in-
stallation of power head-lamps should be
refused, and as to air bell ringers granted.
(4) That the request in (4) should be re.
fused, as granting it would rescind a previ-
ous rule. (5) That the Board has no juris-
diction to deal with the requests in (5) and
(12). (6) That the nppiicntimn in (7)
should stand for further information. (7)
That as to the request in (9) the Board
should not make any general regulation
without specific information. (8) That
the application in (8) had been dealt with
by order No. 11445 and that the appli-
cation in (10) should be refused. In Re
Brotherhood of Locomotive Engineers,
11 Can. Ry. Cas. 330.

ORDER IMPOSING UNENFORCEABLE CONDI-
TIONS.

An order of the Board of Railway Com
missioners imposing some conditions on an
applicant railway y that the Board
did not have power to impose in invitum,

l

i8 void unless such conditions are assented
to by the company, as it cannot accept
part and reject the remainder of the order;
and if the terms upon which the Board's

| order was made are rejected by the appli-

cant company, and an arpvul taken instead
of a motion to rescind the order, it may be

| declared upon appeal that the order shall

remain inoperative unless or until the terms
are accepted, Canadian Northern Ry, Co.
v. Taylor, 15 Can. Ry. Cas. 208, 11 D.L.R.
435.

ACTION FOR DAMAGES; REMOVAL OF SIDING.

Action for damages for taking away spur
track facilities formerly enjoyed and re-
fusing to restore same for plaintiffs’ use on
their land adjoining the railway yards.
The Board of Railway Commissioners had
by their order dated 19th February, 1906,
made under ss. 214 and 253 of the Rail-
way Act, 1903, found as a fact that the
defendants had refused to afford ‘“‘reason-
able and proper facilities” as required by
8. 253 and directed the defen‘«‘nnts to
restore these spur track facilities within
four weeks, which order was affirmed by
the Supreme Court of Canada, 37 Can.
S.C.R. 541:—Held, (1) An action lies for
damages under the circumstances, the
finding of fact by the Board being conclusive
under s. 42 (3) of the Act, and this Court
has jurisdiction to find and assess the dam-
ages. (2) Plaintiffs were entitled to dam-
ages from the date of the breach and not
merely from the date of the Board’s order.
(3) The Board had no jurisdiction to deal
with the question of damages and, not
having assumed to do so, the plaintiffs
were not estopped from bringing this action
by any adjudication of the Board. (4)
Damages should be allowed during the time
taken up by the appeal to the Supreme
Court, and Peruvian Guano Co. v. Dreyfus,
166, did not apply. Robinson
v. Can. North, Ry. Co., 11 Can. Ry. Cas.
289, 19 Man. L.R. 300.

[Affirmed in 43 Can. S.C.R. 387, 11 Can.
Ry. Cas. 304, [1911] A.C. 739, 13 Can. Ry.
Cas. 412.]

Secrion MEN; LENGTH oF SECTIONS; NUMBER
OF MEN TO BE EMPLOYED.

An application that the Brandon, Sas-
katchewan & Hudson Bay Ry. Co. be di-
rected to emploi' two men and a foreman
on each of the Boissevain and Minto sec
tions of its line of railway. The application
was granted under an order dated September
15, 1909. Subsc?ucmly the railway com-
panies were notified that the Board would
take up the question of fixing the length
and number of men to be employed on the
sections of the railways’ lines:—Held
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that, under s. 269 of the Railway Act, the

Board had no jurisdiction in the matter in
uestion. In
as. 375.

Hi1GHWAY CROSSINGS; VIADUCTS AND BRIDGES

Held, affirming 42 Can. S.C.R. 613, 11
Can. Ry. Cas. 38, that, under s. 238, and the
amending Act of 1909 (89 Edw. VII. c. 32),
8. 237 and 238, the Railway Committee and
the Railway Board had jurisdiction to make
orders requiring two railway companies to
construet a bridge over their lines and an
elevated viaduet several miles in length,
for the purpose of carrying four of the tracks
of their railways through the city, the latter
of which virtually superseded the former.
The evidence shewed that the lines of rails
were laid “upon or along or across a high-
way''—highway being defined by s. 2, sub-s.
11, of the Railway Act, R.S.C. 1906, c. 37,
a8 including “any public road, street, lane
or other public way or communication.”

As regards the respondent company, the |

lines were laid along an esplanade, which
was deemed a public highway under 28 Viet.
c. 24. As regards the appellant company,
they were laid along a route as to which
there was actual user by the public, whether
by right or leave and license express or im-
plied. It was accordingly within the words
“‘public communication,”” and exposed to the
danger from which the public were under
8. 238 entitled to be protected:—Held,
further, that the Board, where it has juris-
diction, may in its discretion make any
order of this kind for the protection, safety
and convenience of the publie, except where
it is restricted by s. 3 of the Act of 1906,
which enacts that where the provisions of
the Act of 1906, and of any special Act
passed by the Parliament of Canada, relate
to the same subject, the latter, so far as
necessary, shall override the former. But
Canadian Act, 56 Viet. c. 48, relied on by
the appellants, which is a special Act within
the meaning of s. 2, sub-s. 28, of the Act of
1906, does not relate to the same subject as
the Act of 1906. The former empowers the
companies affected thereby to construct and
use certain specified works; the latter em-
powers the Railway Board to require rail-
way companies to construct such works as
it may deem necessary for the protection
and convenience of the public. Effect can
be given to both statutes, and s. 3 conse-
quently does not in this case restrict in any
way the power of the Board. [Toronto
Viaduet Case.] Can. Pac. Ry. Co. v. City
of Toronto and Grand Trunk Ry. Co., 12
Can. Ry. Cas. 378, [1911] A.C. 461.

TRAIN SERVICE; FOREIGN RAILWAYS.
An application to direct the respondent

Section Men, 12 Can. Ry. |
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and satisfactory train service on its line of
railway. The respondent, a Canadian rail-
way, incorporated by the Province of
(%m-bnc, was operated by the Delaware and
Hudson Ry. Co., a foreign company, through
its agent and subsidiary company, the
Quebee, Montreal and Southern Ry. Co.,
another Canadian company:—Held, (1) Tha
the respondent company was not a separate
organization and that there was no separate
management, (2) That under sub-s. 3 of
8. 258 of the Railway Act, the Board had
jurisdiction to direct the respondent, sub-
sidized by the Parliament of Canada, to
maintain and operate suitable stations with
suitable accommodation or facilities. (3)
That under s. 11 of 8 & 9 Edw. VIL., Railway
Act Amendment, the Delaware, Hudson and
Quebee, Montreal and Southern Ry. Cos.
were both subjeet to direction to maintain
proper train service and facilities upon this
section of the line. Thrift v. New West-
minster Southern and Great Northern Ry.
| Cos., 9 Can. Ry. Cas. 205, followed. Stewart,

i and Village of St. Cyprien v. Napierville
Junction Ry. Co., 12 Can. Ry. Cas. 309.

AMALGAMATION AGREEMENTS; DoMINION AND
PROVINCIAL RAILWAYS.

Application under s. 361 of the Railway
Act l}or a recommendation by the Board to
the Governor-in-council for the sanction of

1 tion agree s between Do-
minion and provincial railway companies.
The Montreal Park and Island and Montreal
Terminal Ry. Cos. were incorporated by
the Parliament of Canada, and the Montreal
Street Ry. Co. by a statute of the Province
of Quebec. Agreements were made be-
tween the three companies apparently pur-
suant to the authority given in two special
Acts of the Dominion incorporating the
first two railway companies for the sale of
these railways with their facilities and
assets to the provincial railway:—Held, (1)
That, under ss. 361 and 362 (which must be
read together), the Board has no jurisdic-
tion to deal with the amalgamations of rail-
way companies incorporated under Do-
minion and provincial statutes. (2) That
the proper mode of procedure would be to
apply as provided by the special Acts for
sanction of the agreements to the Governor-
in-council. In re Amalgamation Agree-
ments, 13 Can. Ry. Cas. 150.

Roure MAP; LOCATION PLANS.

Application for approval of its location,
“Prince Rupert westerly, mile 0 to mile
3.23.” The applicant proceeded to con-
struct the roadbed, but found that it could
not obtain some $400,000.00 under its con-
tracts with the Government unless it was

to furnish adequate station accommodation

3-Ry. D.

able to shew that the three and one-quarter
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miles of railway had been constructed under
the provisions of the Railway Aet. The
n,)pli('nn( contended that this being merely
the yard of the company, no route map or
loeation plan was required:—Held, (1) That
the company not having complied with the
provisions of ss. 157, 158 and 139 of the Rail-
way Aet, the application must be refused. |
(2) That the Board had no jurisdiction |
under 9 & 10 Edw. VII. e. 50, 8. 2, empower- |
ing the Board to approve of works con- |
structed without approval before December

31st, 1909, since the roadbed in question had

been constructed subsequent to that date. |
In re Prince Rupert Location, Grand Trunk |
Pacific R.W. Co., 13 Can. Ry. Cas. 153.

STREET RAILWAYS; PROVINCIAL RAILWAY;
“TrrROUGH TRAFFIC."

“The Railway Aect,” R.8.C. 1906, e. 37,
does not confer power on the Board of Ruil-
way Commissioners for Canada to mule
orders respecting through traffic over a
provincial railway or tramway which con-
nects with or crosses a railway subject to
the authority of the Parliament of Can-
ada. Davies and Anglin, JJ., contra. Per
Fitzpatrick, C.J., and Girouard and Duff,
JJ.:—The provisions of sub-s. (b) of s. 8
of the “Railway Act” are ultra vires of
the Parliament of Canada. Montreal
Street R.W. Co. v. City of Montreal, 11
Can. Ry. Cas. 203, 43 Can. S.C.R. 197.

[Affirmed in [1912] A.C. 333, 13 Can. Ry.
Cas. 541.)

PROVINCIAL STREET RAILWAY,

By an order dated May 4, 1909, the
Board of Railway Commissioners for Can-
ada (created by Dominion Railway Act,
3 Edw. VII. ¢. 38, and beyond the juris-
diction and control of any province), dir-
ected with regard to through traffic over
the Federal Park Railway and the pro-
vincial street railway, both within and
near the city of Montreal, that the latter
should ‘‘enter into any agreement or agree-
ments that may be necessary to enable”
the former company to carry out its pro-
visions with respect to the rates charged
80 a8 to prevent any unjust discrimination
between any classes of the customers of
the Federal Line:—Held, that the said
order so far as it related to the provincial
street railway was made without jurisdie-
tion. City of Montreal v. Montreal Street
R.W. Co., [1912] A.C. 333, 13 Can. Ry. Cas.
541,

[Montreal Street R.W. Co. v. City of

Foreion carriers; REDUCTION OF RATES.
Held, that the Board has no jurisdiction
to order a reduction in rates from initial
Qniuln in the United States. Canadian
Northern Ry. Co. v. Grand Trunk and
Canadian Pacific Ry. Cos. (Muskoka Rates
vo. 2)), 10 Can, Ry. Cas. 139 at pp. 147,
followed. Continental, Prairie &
Winnipeg Oil Cos. v. Canadian Pacific,
ete., R.W. Cos., 13 Can. Ry. Cas. 156.

=z

CONSTRUCTION OF PRIVATE SIDING,

Notwithstanding provisions in an agree-
ment under which a private industrial
spur or siding has been constructed en-
titling the railway company to make use
of it for the purpose of affording shipping
facilities for themselves and persons other
than the owners of the land upon which it
has been built, the Board of Railway Com-
missioners for Canada, except on expro-
priation and compensation, has not the
power, on the application under s. 226 of
the Railway Act, R.S.C. 1906, ¢. 37, to
order the construction and operation of an
extension of such spur or siding as a branch
of the railway with which it is connected.
Blackwoods v. Can. North. Ry. Co., #
Can. S.C.R. 92, applied. Duff, J., dis-
senting. Clover Bar Coal Co. v. Humber-
stone, ete., Ry. Cos., 45 Can. 8.C.R. 346;
13 Can. Ry. Cas. 162.

FOREIGN EXPRESS COMPANIES; Locan anp
THROUGH TOLLS; JOINT THROUGH TARIFFS

Application for a joint through tariff of
tolls from points in the United States con-
tiguous to Spokane to Regina, Sask., of
$2 per 100 lbs. on berries, small fruit and
vegetables. The Great Northern Express
Company a?reed to accept 80 cents per 100
Ibs. out of whatever toll the applicant
might make with the respondent based
upon 20,000 lbs. minimum to the point in
question from Spokane. The respondent's
tariffs on the said commodities from Spo-
kane to Calgary, Regina and Medicine Hat
were $2 per 100 Ibs., minimum 20,000 lbs.,
and to Strathcona and Saskatoon $2.25 per
100 lbs., and by adding the local to Spo-
kane made through tolls of $3.10 and $3.35
respectively. The applicant contended that
the Board might require the respondent to
reinstate the joint through tariff in effect
with the Great Northern Express Company
in 1908:—Held, (1) That under s. 336 the
Board had no jurisdiction to order the
initial foreign carrier to file or concur in
joint tariffs at the re?‘ueat of the appli-
cant. (2) That while the Board could not
require the foreign carrier to either file or
concur in filing joint tariffs, it might re-

Montreal, 43 Can. 8.C.R. 197, 11 Can. Ry.
Cas. 203, affirmed.]

quire the respondent to file same if the
foreign carrier concurred and vice versa if
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such joint tariffs were thought by the Board
to be fair and reasonable,  (3) That sinee
the foreign earrier had not coneurred, and
the difference in toll was such that it would
be unfair to require the Canadian earrier
to accept all the shrinkage necessary to
bring the toll down to $2; this application
must be refused. Stockton and Mallinson
v. Dominion Express Co., 13 Can. Ry.
Cas. 4539, 3 D.L.R. 848,

[Stockton and  Mallinson v. Canadian
Pacific R.W. Co., 9 Can. Ry. Cas. 165,
distinguished. |

CONSTRUCTION PERIOD; OPENING ROAD FOR
TRAFFIC,

Application to compel the respondent to
open its line for traffic from Prairie Creek,
westward. The respondent ecarried con-
tractor’s supplies and labourers for the
construction of the railway, part of the
supplies were sold and not used by the con-
tractors. The respondent also carried
passengers and accepted fares from the
general publie, publishing a time table
that it was operating the main line of its
railway between Edmonton and Fitzhugh:—
Held, (1) That notwithstanding s. 261, that
the railway should not be opened for traffic
(other than for purposes of construction
by the company) without leave of the Board,
it was reasonable that it should carry ordin-
ary supplies and labourers for contractors
during the construction period. (2) That
the respondent had violated s. 261 by estab-
lishing a general passenger service. (3)
That by s. 317 the respondent was prohi-
bited from unjust diserimination in favour
of its contractors by carrying their supplies
for sale in competition with other merchants.
(4) That the respondent should cease un-
just discrimination subject to a fine of
$100.00 for any and every case of default
or continuation. (5) That the board had
no jurisdiction to compel the respondent
to open its railway for traffic; but if it ap-
plim‘ﬁnr permission to do so it must carry
freight and passengers under the provisions
of the statute. British Columbia and Al-
berta Municipalities v. Grand Trunk Pacific
Ry. Co., 13 Can. Ry. Cas. 463.

WORKS CONSTRUCTED WITHOUT LEAVE.
The Board has no jurisdiction to approve
of works constructed Lwithuut its leave
Y

q to , 1909. The
statute 9 & 10 Edw. VIL. (Can.) c. 50, s. 2,

does not apply to works constructed after
that date. Re Grand Trunk Pac. Branch
Lines Co., 14 Can. Ry. Cas. 12, 7 D.L.R. 885.
LIMITATION OF LIABILITY.

It is within the power of the Railway
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Act, RS.C. ¢. 37, to authorize a contract
relieving the company from liability to
one travelling in charge of live stock at a
reduced fare, for injuries caused by the neg-
ligence of the company or otherwise. Rob-
inson v. Grand Trunk Ry. Co., 8 D.L.R. 1002,
27 O.L.R. 200, 4 O.W.N. 309, 14 Can. Ry.
Cas. 411

[Reversed in Robinson v.G.T.R.,12 D. L,R.
696, 47 Can. 8.C.R. 622 on other grounds.|

TAL AND (JENERAL ORDERS OF BOARD;
ERECTIONS NEAR TRACK.

A special order of the Board of Railway
Commissioners, under sub-s. (g) of s. 30,
e. 37, R.S.C. 1906, providing that water
stand pipes shall be placed not less than 7
feet 6 inches from the centre of the tracks
of the C.P.R., is not abrogated by a sub-
sequent general order, not retroactive in
effect, which prohibited the placing of water
stand pipes, so that there should be less than
2 feet 6 inches between them and the widest
engine cab, so as to render the railway
company liable to a brakeman who was in-
jured by coming in contact, while riding
on a ladder on the side of a car, with a stand
pipe which was 7 feet 6 inches from the
centre of the track, but not 2 feet 6 inches
from the side of the widest engine cab. A
general order of the Board of Railway Com-
missioners,under sub-s. (g), 5. 30, ¢. 37, R.S.C.
1906, providing that thereafter no structure
more than 4 feet in Leight shall be placed
within 6 feet from the nearest rail of a rail-
way track, and that no water stand pipe
shall be placed so that there shall be less
than 2 feet 6 inches between it and the wid-
est engine cab, is not retroactive, and does
not contemplate the removal of stand pipes
within such prohibited distance erected
under aspecial order of such board permitting
the C.P.R. to maintain its stand pipes at
a lesser distance. Kutner v, Phillips, [1891)
2 Q.B. 267, specially referred to. Clark v.
Can. Pac. Ry. Co., (B.C.) 14 Can. Ry, Cas.
51, 2 D.L.R. 331

[Referred to in Kizer v. Kent Lumber
Co.. 5 D.L.R. 317).

EXPRESS COMPANIES; EXCLUSIVE OPERATION.

The Board cannot compel an express com-
pany to operate and compete over the line
of a railway from which it has withdrawn
by reason of the acquirement of the line
by a railway operating an express service
through its allied express company. Con-
tinental, Prairie and Winnipeg Oil Cos. v.
Canadian Pacific et al. Ry. Cos., 13 Can.
Ry. Cas. 156, followed. Shippers by Express
v. Canadian Northern Express Co. and

Board under the provisions of the Railway

lCSx:’ntruI Ontario Ry. Co., 14 Can. Ry. Cas.
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ToLLs AND RATES; INTERNATIONAL TRAFFIC.

The Board has no jurisdiction to regulate
an international rate except in so far as the
haul within Canada is concerned. Do-
minion Sugar Co., Canadian Freight Assn.,
14 Can. Ry. Cas. 188.

RAmLway oN sTREET; COMPENSATION TO LAND-
OWNERS.

The Railway Board mayimake it a con-
ditionlof the occupation of a street by a
railway g company’s tracks running along
thats street,y that ¢ the railway company
should compensate landowners injuriously
affected becausejofgthe operation of the
railway on the highway, if such landowners
have not been compensated in some other
way. City of Hamilton v. Grand Trunk
Ry. Co. [Re Shunting;on Ferguson avenue,
Hamilton|, 14 Can. Ry. Cas. 196, 5 D.L.R. 60,

PROVINCIAL RAILWAY.

The 8t. John & Quebee Ry. Co., a pro-
vineial railway company having npplimi to
the Board un(fvr 88. 227 and 229 of the Rail-
way Act for authority to connect its tracks
with those of the Canadian Pacific Ry.
Co. and operate its trains over them be-
tween certain points, to rearrange certain
tracks of the Canadian Pacific Ry. Co.,
construct and operate switches from its
lines at certain points, and make other
physical changes. The Board refused the
nrplicntion on the ground that the benefits
of the provisions of the Railway Act allow-
ing one railway company to use the lines
and appliances of another can only be given
to Dominion railways, and that the stat-
utes 1 and 2 Geo. V. (1911) c. 11, and 2
Geo. V. (1912) c. 49, do not place the appli-
cant railway under the jurisdiction of the
Board. Preston & Berlin Street Ry. Co.
v. Grand Trunk Ry. Co., 6 Can. Ry. Cas.
142, followed. St. John & Quebec Ry. Co.
v. Canadian Pacific Ry. Co., 14 Can. Ry.
Cas. 360.

COMPLETION OF RAILWAY; LOCATION PLANS;
APPROVAL; OPENING FOR TRAFFIC.

The Board has no jurisdiction to enter-
tain an application for the completion of
a line of railway where the route map has
been approved. Its jurisdiction is confined
to approval of the location plans and upon
application to open the railway lines for
traffic when constructed. Mervin Board
Trade v. Canadian Northern Ry. Co., 14
Can. Ry. Cas. 363.

STOP-OVER PRIVILEGES; DEMURRAGE.

It is entirely within the discretion of the
carriers to grant or withhold stop-over
privileges on carload and part carload ship-
ments during its transportation to final
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| destination at concentration points for the

| railway company as to whic

purpose of storage, inspection or completion
of carload; therefore, where the stop-over
privilege is not granted, unjust discrimina-
tion not having been established, the Board
is without jurisdiction to direct that this
privilege shall be given by the ecarrier.
Simcoe Fruit, ete., Assn. v. Grand Trunk
ete. Ry. Cos., 14 Can. Ry. Cas. 370.

RAILWAY AND TRAFFIC BRIDGE; MUNICIPAL-

11Y; REPAIR AND MAINTENANCE.
The Board has no jurisdiction to decide
a dispute between a munu‘lrallty and a
h of them is

| liable for the repair and maintenance of a

combined railway and traffic bridge, which
ends on railway property, on both sides of
a river, and whose approaches run over a
municipal highway; the matter is entirely
between the railway company and the pro-
vincial authorities, who aided in the con-
struction of the bridge. Municipality of
Assiniboia v. Can. North. Ry. Co., 14 Can.
Ry. Cas. 365.

NON-EXISTENT RAILWAY. RECONSTRUCTION ;
RE-OPENING FOR TRAFVIC,

The Board has no jurisdiction to enter-
tain an application where the wrong com-
lained of) happened ten years before the
oard was constituted, nor can it compel a
railway company, the successor in title of
the respondent, to reconstruct and re-open
for tra&o. with Eroﬂer facilities, a portion
of its railway which has become non-exis-
tent. Chambers of Commerce Federation
;67South Eastern Ry. Co., 14 Can. Ry. Cas.

ToLLs; FOREIGN RAILWAY.

The Board, not having any jurisdiction
over the tolls charged in a foreign country,
no comparison can be made between them
and those in Canada for the transportation
of the same commodity. Imperial Rice
Milling Co. v. Can. Pac. Ry. Co., 14 Can.
Ry. Cas. 375

OPENING ROAD FOR TRAFFIC.

The Board of Railway Commissioners
cannot 1 a railway
and operate for passenger and frei
a newly constructed road, as the deter-
mination as to when it shall be opened fo:
traffic rests solely with the railway com-
pany. Re Grand Trunk Pacific ilway
Co., 3 D.L.R. 819.

OPENING ROAD FOR TRAFFIC.

Where a railway company had been carry-
ing passengers over a newly constructed
road that had not been opened for traffic by
an order of the Board of Railway Commis-
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sioners under 8. 261 of the Railway Act, the
Board will refuse to make any order direct-
ing the company to open the road for traffic
on that account, but will forbid the com-
pany from continuing to carry passengers
except under the provisions of the Railway
Act. Re Grand Trunk Pacific Railway
Co., 3 D.L.R. 819.

RAILWAY IN COURSE OF CONSTRUCTION,

A railway company may rightfully carry
as freight over a road that is in course of
construction, for an independent contractor,
who was building it, ordinary construction |
and camp supplies necessary to such work [
and, as passengers, it may also carry labour-
ers for employment thereon, notwithstand-
ing the road has not been opened for general
traffic by an order of the Board of Railway
Commissioners under 8. 261 of the Railway
Act. Re Grand Trunk Pacific Railway
Co., 3 D.L.R. 819,

JurispicTion; PROVISIONAL DIRECTORS; IR- |
REGULARITIES,

The Board of Railway Commissioners |
will not pass on any issue arising between |
provisional directors of a railway company |
and municipalities in regard to the legality
of payments for calls on subscriptions made
by the provisional directors, or other issues
of such character. Re Burrard Inlet Tunnel
& Bridge Co., 10 D.L.R. 723.

JumispicTION; PARTIALLY
PANY; STATUS.

A railway company, whose organization
has not been completed as required by the
provisions of the Railway Act, but which |
1s assuming to carry on business through
its provisional directors, has no standing
to file detailed plans of its undertaking with |
the Board of Railway Commissioners, it
being necessary, on the part of the company
to file evidence with the Board shewing that
the provisions of the Railway Aect relating
to organization have been complied with as
a condition precedent to its right to file such |
plans, or of its right to any recognition by |
the Board of any such partially organized |
compary. Re Burrard Inlet Tunnel and |
i ze Co., 10 D.L.R. 723.

WILENING RIGHT-OF-WAY;
ORDER.

The Board of Railway Commissioners
cannot, seven years after the filing and ap-
proval of the location plans of a railway, by
an order not based on s. 162 or 167 of the
Railway Act (R.S.C. 1906, c. 37), permit the
filing of a new plan to take effect as of the
date of the original, so as to increase the
width the company’s right-of-way.
Chambers v, Canadian Pacific Ry. Co., 48
Can. 8.C.R. 162, 11 D.L.R. 669.

|
|

ORGANIZED COM-

RETROSPECTIVE
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OVERHEAD BRIDGE; STREET RAILWAY.

The Board of Railway Commissioners has
jurisdiction, under ss. 8 (a), 59, 237 and 238
of the Railway Act, R.8.C. 1906, c. 37, as
amended by 8 & 9 Edw. VII. e. 32, to re-
quire a tramway company to bear a portion
of the cost of an overhead bridge on the
elevation of a ecity street on which such
company’s car lines ran, at the point where
it crosses a Dominion railway. British
Columbia El. Ry. Co. v. Vancouver, ete.,
48 Can. 8.C.R. 98, 13 D.L.R. 308.

QUESTIONS OF LAW; LEAVE T0 APPEAL.
Application for leave to set down an appli-
cation for leave to appeal to the Supreme
Court on questions of law arising upon an
order of the Board approving of crossings
by the applicants’ line of railway of high-
ways in the city of Prince Albert upon con-
dition that the applicant compensate the
landowners on the highways for damages
(if any) suffered by them by reason of the
location of the railway along the highway:—
Held, that, the question of law being one of
jurisdiction, the party who disputes the
Jurisdietion should apply to a judge of the
Supreme Court for leave to appeal, but the
Board should not, under its powers to sub-
mit questions of law to the Supreme Court,
submit a question which is really one of
jurisdiction. Application refused. [Cana-
dian Northern Street Crossings, Prince
Albert.] City of Prince Albert v. Canadian
Northern Ry. Co., 11 Can. Ry. Cas. 200.

LEAVE TO APPEAL; JURISDICTION.

A Judge of the Supreme Court of Canada
will not grant leave to appeal from the deci-
sion of the Board of Railway Commis-
sioners on a question of jurisdiction if he
has no doubt that such decision was correct,
Leave refused. Halifax Board of Trade v.
Grand Trunk Ry. Co. (Halifax Rates
Case), 12 Can. Ry. Cas. 58.

B. Provincial Board.

WORKS FOR GENERAL ADVANTAGE OF CANADA;
PROVINCIAL REGULATION.

When a railway of a company constituted
by a Provincial Act is, after completion, de-
cKﬁred by Parliament to be a work for the
general advantage of Canada, it becomes
subject to Federal jurisdiction; but if, by
a Federal Act, the company is authorized
to purchase and operate another provincial
railway which is not declared to be a work
for the general advantage of Canada, it
remains subject, as to the latter, to pro-
vincial jurisdietion. Therefore, the Public
Utilities Commission is competent to arbi-
trate on disagreements provided for by
arts. 740 et seq. R.8.Q. 1909, which may
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arise respecting the last-mentioned railway
between the company and individuals.
Quebee Railway, Light, Heat and Power
Co. v. Langlais, 21 Que. K.B. 167.

MUNICIPAL RATEWAY BOARD; MUNICIPAL RALL-
WAY,

A formal agreement between municipali-
ties which is not of a voluntary character
but which is executed in conformity with a
direction of the Ontario Railway and Muni-
cipal Board as to the operation of a muni-
cipal railway is within the exclusive juris-
diction of the Bos as to adjustment of
differences arising thereunder between the
municipalities in the accounting for the
profits of the operation of the road, and an
action in the High Court will be dismissed.
Town of Waterloo v. Ci in, 7

v of Be R,
3 O.W.R. 337.

[Affirmed in Waterloo v. Berlin, 12 D.L.R.
300, 28 O.L.R. 206.)

Jumispierion o Ontario Boarp; Power to
PERMIT STREET RAILWAY TO DEVIATE LINE.

As the Toronto and York Radial Ry. Co.
is not authorized by legislation to deviate
its line from Yonge street, in the city of
Toronto, to a private right of way, the
Ontario Ry. and Municipal Board is
without jurisdiction to permit it to do so.
Toronto v. Toronto and York Radial Ry.
Co., 12 D.L.R. 331, 28 O.L.R. 180.

Note on jurisdiction of Board of Railway
Commissioners, 5 Can. Ry. Cas. 163, 174,

Note on jurisdiction of Railway Com-
mittee, 1 Can. Ry. Cas. 111, 4 Can. Ry. Cas.
411,

Note on jurisdiction of Board to order
compensation to abutting landowners upon
construction of railway upon highway, 14
Can. Ry. Cas. 199.

Note on jurisdiction of Railway Board to
order highway across railway, 7 Can. Ry.
Cas. 89.

Note on jurisdiction of Board of Railway
Commissioners respecting railway crossings,
5 Can. Ry. Cas. 413, 6 Can. Ry. Cas. 144,

Note on jurisdiction of Board with respect
of regulating rates and tariffs of through
traffic, 13 Can. Ry. Cas. 556.

BONDS AND SECURITIES.

For foreclosure of railway mortgages, see
Sale and Foreclosure.

For appointment of receiver upon fore-
closure, see Receivers.

For bonds and debentures respecting con-
struction of railways, see Railway Sug

sidy.

MORTGAGE BY RAILWAY COMPANY; Power or
COMPANY TO MORTGAGE THEIR ROAD.

The Grand Junction Railway Company,

! a corporate body, having the statutory

power to borrow money, issue debentures,
bonds, or other securities for the sum so
borrowed, to sell, to hypothecate or pledge
the lands, tolls, revenues and other property
of the company, and also power to purchase,
hold and take any land or other property
for the construction, maintenance, accom-
modation and use of the railway, and to
alienate, sell or dispose of the same, entered
into a contract with one Brooks for the
construction of their road. When Brooks
required the iron necessary for the under-
taking, he was unable to purchase it with-
out the assistance of the company, and he
thereupon authorized the officers of the
company to negotiate for its purchase.
In consequence, a Mr. Bell, solicitor of
the company, as agent of Brooks, and with
the approval, in writing, of Kelso, the
president of the company, entered into a
written agreement, dated Toronto, 9th
June, 1874, with the defendants (Bickford
and Cameron) for the purchase of the iron,
which was to be paid for as delivered on
the wharf at Belleville by the promissory
notes of Brooks, and a credit for six months
was to be given from the time of the several
deliveries of the iron. By that agreement
also, Brooks agreed to obtain from the rail-
way company an irrevocable power of at-
torney enabling the Bank of Montreal, who
advanced to Bickford the money necessary
for the purpose of buying the iron, to re-
ceive the government and municipal bonuses,
and to procure from the company a mort-
gage for $200,000 on that portion of their
road (44 miles) on which the iron was to be
laid—the mortgage to be sufficient in law
to create a lien on the 44 miles of railroad,
as security for the due payment of the notes
of the said Brooks, but not to contain a
covenant for payment by the company
On the 30th June, 1874, a more formal
agreement, under seal, was executed, which
did not vary in any material respect the
terms of the preceding agreement. On the
same day, a power of attorney (upon which
was (‘mlnn«-(' by Brooks a written request
to the company to give the said power of
attorney), and a mortgage (upon which
also was endorsed by Brooks a request to
rant the said mortgage), were executed
by the company under their corporate seal
to one Buchanan, then manager of the Bank
of Montreal, in Toronto, as a trustec
The Bank of Montreal having made ad-
vances to Bickford in the ordinary course
of their business dealings to enable him
to purchase the iron, it was all consigned
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to their order by the bills of lading, and,
when delivered on the wharf at Belleville,
was held by the wharfingers subject to the
order of the bank, the whole quantity stip-
ulated for by the contract being so delivered
ready for laying on the track as required.
The Bank of Montreal and Bickford caused
to be delivered from time to time to Brooks,
by the wharfingers at Belleville, all the
iron he required to lay on the track, being
about 2,000 tons, and
tity remained on the wharf unused. Brooks
having failed to meet his promissory notes
for the price of the iron, Bickford recovered
judgment at law against him to the amount
of $164,852.96. The bank then sold the
iron remaining on the wharf for the purpose
of realizing their lien, when Bickford be-
came the purchaser thereof at 3.50 for
the rails and $50.50 for track supplies.
Bickford was removing the said iron when
the company filed a bill in chancery asking
for an injunction to restrain the removal
of iron. A motion to continue the injunction
was refused on the 11th October, 1875,
The defendants (Bickford, Cameron and

w

Buchanan) then answered the bill, and on |

the 18th January, 1876, by consent, a decree
was made referring it to the master to take
the mortgage account, to ascertain and
state the amount due to Bickford and Cam-
eron for iron laid or delivered to or for plain-
tiff’s use on the track, and also the amount
due (if anything) in respect of iron delivered
at Belleville, but since removed, and to
report special circumstances, if requisite.
The master found due upon the mortgage
$46,811.10, tle price of iron actually laid
on the track, un(‘ interest; and that nothing
was due in respect of the iron delivered at
Belleville but subsequently removed. On
appeal to Viece-Chancellor Proudioot the
mastcrs report was affirmed, and on an

appeal to the Court of Appeal for Ontario,
t. was held that the mortgage was ultra
vires, and the master’s report was affirmed:

‘about an equal quan- |

lleld. on nppenl. reversing the judgment |

of the Court of Chancery, that the proviso

in the mortgage was in its terms wide enough |

to sustain the contention of the mortgagee
to elaim the price of all the iron delivered
on the wharf at Belleville, and that the
memorandum endorsed by Brooks on the
mortgage should not be construed as cut-
ting down the terms of the proviso, but
was intended as written evidence of Brooks'
consent to the mortgage and to the loss of
priority in respect of the mortgage bonds
to be delivered to him under the contract:—
Held, also, reversing the judgment of the
Court of Appeal for Ontario, that the
statutory power to borrow money and
secure loans cannot be considered as im-
plying that the company's powers to mort-

gage are to be limited to that object; and,
therefore, that the mortgage executed by
the company on a portion of their road in
favour of the trustee Buchanan, being
given within the scope of the powers con-
ferred upon the company to “‘alienate, sell,
or dispose” of lands for the purpose of con-
atrmlmu and working a railway, was not
ultra vires. Query—Whether the rights of
a corporation to take lands, operating the
railway, taking tolls, ete., are susceptible
of alienation by mortgage in this «-mmtry'.’
Held, also, that under the pleadings and
deerees in the cause, the objection that the
mortgage was ultra vires was not open to
the company in the master's office, or on
appeal from the master’s report. Bickford
\' Grand Junction Ry. Co.,, 1 Can
C.R. 696.

[Commented on in Canada Life Ass. Co
v. Peel Manufacturing Co., 26 Gr. 477;
considered in Re Farmers Loan Co., 30
O.R. 337; discussed in King v. Alford, 9
O.R. 643; McDougall v. Lindsay Paper
Mill Co., 10 P.R.(Ont. i 1:,\\|nn||wu&|lml
son's Bay Ry. Co. Mann, 7 Man. L.R
07; distinguished m Re Rockwood |
Div. Agr. Soc., 12 Man. L.R. 661, 667;
followed in Charlebois v. G.N. W, Contral
Ry. Co., 9 Man. L.R. 11; referred to in
Bégin v. Levis County Ry. Co.,, Q.R. 27
S.C. 183; Blackley v. Kenny, 16 A.R. (Oat.)
- (Iurk\- v. Union Fire Ins, Co., 16
A.R.(Ont.) 161; Re Dominion Provident Ass
25 O.R. 619; Farrell V. (‘nrnhun Gold
Mining Co., 30 N.S.R. aley v. Hali-
fax Street Ry. Co., 25 5 C an. 8.C.R. 148;
Hutton v. Federal Bank, 9 P.R. i
Longv. Hancock, 12 A.R. (()m ) 137; Re Mun-
sie, 10 P.R. (Ont.) 98; Rowland v. Burwell, 12
P.R. (Ont.) 607; Toronto General Trusts v.
Central Ontario Ry. Co., 6 O.L.R. 1; Whit-
ing v. Hovey, 13 A.R. (Ont.) 7; WII(‘) V.
Ledyard, 10 P.R. (Ont.) 182.]

s

Ryuway Bonps; CONDITION PRECEDENT;
CERTIFICATE OF ENGINEER.

The L. & K. Ry. Co. was incorporated
in 1869 (32 Viet. e. 54 P.Q.), to construct a
railway from Lévis to the frontier of the
state of Maine, a distance of 90 miles. The
company was authorized by that Act to
issue bonds or debentures to provide funds
for the construction of the railway. In
1872 by 36 Viet. e. 45 (P.Q.), power was
given to issue bonds to the amount of three
million dollars without limitation of time,
and without restriction as to the length of
the railway constructed. In 1874, a statute
of the Legislature of Quebee (37 Viet. e.
23), declared that debentures to the amount
of $280,000 had already been issued, and
limited for the future the issuing of bonds
to the amount of £300,000 stg., to be issued
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as follows:—The first issue of £100,000 at
once; the second issue of £100,000 when
45 miles of the road should have been com-
leted and in running order, as certified
y the government inspecting engineer,
and the third issue of £100.000 as soon as
30 additional miies—making in all 75
miles—should have been completed, with
the same privilege for the three issues.
In 1875 by wne Act, 39 Viet
lature amended the former Acts so as to
modify the condition to be fulfilled by the
L. & K. Ry. Co. before the third issue of
£100,000 could be by them made. This
condition was as enacted by the said Act,
39 Viet. e. 57, “so soon as the rails and
fastenings required for the completion of
the remaining forty-five wiles or there-
abouts of the company's line shall have
been provided, then the remaining one
thousand bonds of one hundred pounds
each, to be termed the third issue, may
be issued by the company.” In that Act
lastly ecited, the preamble declared:
“Whereas it appears that a total length of
forty-five miles of the company's line
having been completed, a first and second
issue each of one hundred thousand pounds
of the company's debentures have been
made.” In March, 1881, the L. & K. Ry.
was sold by the sheriff at the suit of
the plaintiffs, the W. M. Co., and bought
by the Q.C.R. Co,, respondents, for $195,000.
In April, 1881, the corporation of the city
of Quebec (appellants), filed an opposition
4 fin de conserver for $218,090, being the
amount of 300 debentures of £100 sterling
and interest of the second issue issued on
the 25th January, 1875, numbered 1020 and
upwards, payable on the 1st January, 1594,
and for l‘lc payment of which the oppo-
sants alleged that the said railroad was
hypothecated. The Q. C. Ry. Co., also

e, 57, the legis- |

opposants in the case, contested the oppo- |

sition of the corporation of the city of

Quebee, and claimed the issue of the bonds |

of the second issue held by the appellants
was illegal. At the trial no certificate

was produced, but the government engi- |

neer stated that he had reported to the

Minister of Railways that there were only |
43} miles of the road completed, and the |

secretary of the company testified that the
total length of railway certified by the
government engineer as being completed
and in running order had never exceeded
43} miles. The learned Judge, at the trial,
found as a fact that there were only 43}
miles completed and held the bonds of the
second issue invalid. This judgment was
affirmed by the Court of Queen’s Bench
appeal si-f;). On appeal to the Supreme

urt, it was:—Held, revorsing the judg-
ment of the Court below, that the effect

of the statute, 39 Viet. e. 57, is to make
the bonds therein mentioned good, valid
and binding upon the company, although
conditions precedent specified in 37
might not have been fulfilled
3 ¢ issued. Ritchie, C.J., and
Strong, J., dissenting. Per Fournier and
Henry, JJ., that as there was evidence that
a certificate or report had been given, oral
evidence of the contents of the certificate
or report was inadmissible and therefore
respondents had failed to prove the illegal-
ity of the second issue. City of Quebec
v. Quebec Central Railway Co., 10 Can
S.C.R. 563.
[The J. C. of the Privy Council allowed
leave to appeal in this case, but the appeal
was settled before argument. |

RaiLway ponps; TRUST CONVEYANCE.

In virtue of the provisions of a trust con-
veyance, granting a first lien, privilege and
mortgage upon the railway property,
franchise and all additions thereto of the
South-Eastern Railway Company, and exe-
cuted under the authority of 43 & 44 Viet
(P.Q.) c. 49, and 44 & 45 Vi
the trustees of the “ond-holders took pos-
session of the railway. In actions brought
against the trustees after they took poss
sion, by the appellants for the purcl
price of certain cars and other rolling &' .k
used for operating the road, and for “ork

done for, and materials delivered the
company after the execution of t} d of
trust, but before the trustees t osses-
sion of the railway:—Held, (1, aflirming

the judgments of the Court below, that the
trustees were not liable. (2) That the ap-
pellants lost their privilege of unpaid ven-
dors of the cars umll rolling stock as against
the trustees, because such privilege cannot
be exercised when moveables become im-
moveable by destination, as was the result
with regard to the cars and rolling stock
in this case, and the immoveable to which
the moveables are attached is in the pos-
session of a third party or is hypothecated
Art. 2017, C.C. (3) [’;ut, even considered
as moveables, such cars and rolling stock
became affected and charged by virtue of
the statute and mortgage made thereunder,
as security to the bondholders, with right
of priority over all other creditors, in-
cluding the privileged unpaid vendors. Per
Gwynne, J., that the appellants might be
entitled to an equitable decree, framed with
due regard to the other necessary appro-
priations of the income in accordance with
the provision of the trust indenture, autho-
rizing the payment by the trustees ‘‘of all
legal claims arising from the operation of

the railway, including damages caused b
accidents and all other charges,” but suc!
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a decree could not be made in the present | rized, they re-hypothecated the bonds to the

action. Per Strong, J.: Quaere—Whether
the principle as to the applicability of
current earnings to current expenses, in-
curred either whilst or before a railway
comes under the control of the court by
being placed at the instance of mortgagees
in the hands of a receiver in preference to
mortgage creditors whose security has
priority of date over the obligation thus in-
curred for working expenses should be
vdopted by Courts in this country. Mont
L.R. 6 Q.B. 77, reversing Mont. L.R. 3 8.C.
238, affirmed. Wallbridge v. Farwell, On-
tario Car and Foundry Co. v. Farwell, 18
Can. 8.C.R. 1.

[Applied in Ahearn & Soper v. New York
Trust Co., 42 Can. 8.C.R. 270; followed in
Connolly v. Montreal P. & 1. Ry. Co., Q.R.
22 8.C. 340; Lainé v. Béland, 26 Can. S.C.R.
429; referred to in Bank of Montreal v,
Kirkpatrick, 2 O.L.R. 113; applied in
Ahearn & Soper v. New York Trust Co.,
Q.R. 18 K.B. 83; relied on in Leonard v.
Willard, Q.. 23 8.C. 480.)

MORTGAGE OF RAILWAY BONDS AS SECURITY
FOR ADVANCES

W., having agreed to advance money to
a railway company for completion of its
road, an agreement was executed by which,
after a recital that W, had so agreed and
that a bank had undertaken to discount
W.’s notes, indorsed by L. to enable W, to
procure the money to be advanced, the
railway company appointed said bank its
attorney irrevocable, in case the company
should fail to repay the advances as agreed,
to receive the Lnurls of the company (on
which W. held security) from a trust com-
pany, with which they were deposited, and
sell the same to the best advantage, apply-
ing the proceeds as set out in the agreement.
The railway company did not repay W. as
agreed, and lhull
from the trust company, and having
threatened to sell the same, the company,
by its manager, wrote to k. & W. a Ivner
requesting that the sale be not carried out,
but that the bank should substitute E. &
W. as the attorney irrevocable of the com-
pany for such sale, under a provision in the
aforesaid agreement, and if that were done,
the company agreed that E. & W. should
have the sole and absclute right to sell the
honds for the price and in the manner they
should deem best in the interest of all con-
cerned and apply the proceeds in a specified
manner, and also agreed to do certain other
things to further secure the repayment of |
the moneys advanced. E. & W. agreed to

this, and extended the time for payment of
their elaims and made further advances,
and, as the last-mentioned agreement autho-

vank obtained the bonds |

| being to all intents

bank on certain terms. At the expiration
of the extended time the railway company
again made default in payment, and notice
was given them by the bank that the bonds
would be sold unless the debt was paid on
a certain day named; the company then
brought an action to have such sale re-
strained:—Held, affirming the decision of
the Supreme Court of Nova Scotia, that the
bank and E. & W. were respectively first
and second incumbrancers of the bonds,
i and purposes mort-
gagees, and not trustees of the company in
respect thereof, and there was no rule of
equity forbidding the bank to sell or E. &
W. to purchase under that sale:—Held,
further, that if I.. & W. should purchase at
such sale, they would become absolute
holders of the bonds, and not liable to be
redeemed by the company:—Held, also,
that the dealing by the bank with the bonds
was authorized by the Banking Act. 23
N.S.R. 172 affirmed. Nova Scotia Central
Ry. Co. v. Halifax Banking Co. (1892),
21 Can. S.C.R. 536.

OPPOSITION A FIN DE CHARGE; PLEDGE.

The respondent obtained against the
Montreal and Sorel Railw Company a
judgment for the sum of $675 and costs and
having caused a writ of venditioni exponas
to issue against the railway property of
the Montreal and Sorel Railway, the appel-
lants, who were in possession and working
the railway, claimed under a certain agree-
ment in writing to be entitled to retain
possession of the railway property pledged
to them for the disbursements they had
made on it, and filed an opposition & fin de
charge for the sum of $35,000 in the hands
of the sheriff. The respondent contested
the opposition. The agreement relied on
by the appellant company, was entered into
between the Montreal and Sorel Railway
and the appellant company, and stated
amongst other things that ‘‘the Montreal
and Sorel Railway Company was burthened
with debts and had neither money nor
credit to place the road in running order,
ete.”” The amount claimed for disburse-
ments, etc., was over $35,000. The Superior

| Court, whose judgment was affirmed by the

Court of Queen’s Bench for Lower Canada,
dismissed the opposition a fin de charge.
On appeal to the Supreme Court the res-
pondent moved to quash the appeal on the
ground that the amount of the original
Judgment was the only matter in contro-
versy and was insufficient in amount to
give jurisdietion to the Court. The Court
without deciding the question of jurisdic-
tion heard the appeal on the merits, and it
was:—Held, (1) That such an agreement

et e

e m—————

e
e ——————

R



83 BONDS AND

must be deemed in law to have been made
with intent to defraud and was void as to
the anterior creditors of the Montreal and
Sorel Railway Company. (2) That as the
agreement granting the lien or pledge af-
fected immoveable property and had not
been registered it was void against the an-
terior creditors of the Montreal and Sorel
Railway Company. Arts 1977, 2015 &
2004, C.C. (3) That Art. 419, C.C., does
not give to a pledgee of an immoveable who
has not registered his deed a right of re-
tention as against the pledger’s execution
creditors for the payment of his disburse-
ments on the property pledged, but the

pledgee’s remedy is by an opposition & fin |

de conserver to be paid out of the proceeds
of the judicial sale. Art, 1972, C.C
Eastern Railway Company v. Lambe, 21
Can. 8.C.R. 431.

DEBENTURES; SECURITY; HYPOTHEC TO TRUST
comPaNY; HoLpeEr oF couvrons; Ex-
CLUSIVE RIGHT OF ACTION IN TRUSTEE.

The holder of coupons is bound by con-
ditions in the debentures to which they had
been attached both as to payment and the
mode of recovering the same; he is, there-
fore, in the same position as the owner of
the debenture before the coupons were de-

tached and, in the present case, is, like said |

owner, subject to a condition of a deed by
which the real estate of the railway com-
pany issuing the debentures were hypo-
thecated as security for their payment,

namely, that such trustee ghould have the |

exclusive right of enforcing payment both
of capital and interest, and, the Legislature

having passed an Act to ratifly the contrast |

between the company and the trustee, an
action taken in the name of the holder of
coupons, even when the same were payable
to bearer, was not well founded and was
dismissed. Levis County Ry. Co. v. Fon-
taine, Q.R. 13 K.B. 523.

RamLway company; Trust bpEED; REGIS-
TRATION; TRUSTEE'S SALARY; PRESCRIP-
TION; SALARY OF DIRECTOR; PRIVILEGE
OF BONDHOLDER.

Held (by the registrar, as referee) that
the deposit of a trust deed by a railway
company with the Secretary of State and
notice thercol given in the Canada Gazette,
as required by s. 94 of 51 Viet. c. 29, satis-
fies the requirements of Title XVIII. C.C.

P.Q. with respect to registration. (2) The |

holding of a railway bond by one of several
trustees of a railway company as collateral
security for the payment of salary to such
trustees is an interruption of prescription
under Art. 2260 C.C. from the time it was
deposited with such trustee. (3) The
power of the Parliament of Canada to legis-

Great |
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late upon the subject of railways extends to
civil rights arising out of, or relating to,
such railways. (4) A cestui que trust can-
not act as trustee for his own trustee and
recover remuneration for his services as
such. (5) A director of a company is not
entitled to any remuneration !nr his ser-
vices, without a resolution of the share-
holders authorizing the same. (6) The
failure on the part of a bondholder to de-
posit his bonds within a certain period, in
the hands of a named trustee in compliance
with the terms of a scheme of arrangement,
duly confirmed by the Court under the pro-
visions of the Railway Aet, deprives him of
any privilege attached to his bonds, and he
must be ranked only with the unsecured
ereditors. (7) Where bonds find their way
into the hands of a creditor as a mere
pledge for his debt, not being bought in
open market, the creditor can only recover
(L«- amount of his debt and not the face
value of the bonds. (8) Leave to amend
under rule 86 of the practice of the Court
becomes null and void if not acted upon
within the period fixed for the purpose.
(9) Under the law of the province of Quebec
a hypothec cannot be acquired by the
registration of a judgment upon the im-
moveables of a person notoriously insolvent
at the time of such registration, to the
prejudice of existing creditors. (10) Under
the facts of this case, trustees under a de-
benture holder’s trust deed were held to be
entitled to be indemnified in preference to
all other ereditors out of the trust property
for all costs, damages and expenses incurred
by them in the performance of the trust.
In re Accles Limited (1902), 17 T.L.R.
786, referred to. (11) The word “‘approved”’
written by the debtor upon an account
against him, and dated, will not suffice to
revive the debt already preseribed under
the provisions of Art. 2267 C.C.P.Q. Royal
Trust Co. v. Atlantic and Lake Superior
Railway Co., 13 Can. Ixch. R. 42.

SALE OF SECURITIES; RIGHT OF WAY CLAIMS;
LeGAL EXPENSES INCURRED IN SETTLE-
MENT.

The plaintifis sold the defendants stock
and bonds of the P. & 1. Ry. Co., with an
agreement in writing which contained a
clause stipulating as a condition that the
vendees might declare the option of pay-
ing a further sum of $30,000 in addition to
the price of sale, in consideration of which
the vendors agreed to pay all the debts of
the P. & 1. Ry. Co., except certain specially
mentioned claims, some of which were in
respect of settlement for the right of way.
The final clause of the agreement was as
follows:—“After two years from the date
hereof the Montreal Street Railway Com-
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pany will assume the obligation of settling
any right of way claims which the vendors
may not previously have been called upon
to settle and will contribute $5,000 towar 1s
the settlement of any such claims which
the vendors may be called upon to settle
within the said two years. Any part of
the said sum not so expended in said two
years or required by the purchasers so to
be, shall be paid over to the vendors at the
end of the said period, it being understood
that the purchasers will not stir up or sug-
gest claims being made.”” The vendees ex-
ercised the option and paid the $30,000 to
the vendors who reserved their right to any
portion of the 85,000 to be contributed to-
wards settlement of the right of way claims
which might not be expended during the
two years. An unsettled claim for right of
way, in dispute at the time of the agree-
ment was, subsequently, settled by the
vendors within the two years. The ques-
tion arose as to whether or not this claim,
then known to exist, and legal expenses

connected therewith was a debt which the [

vendors were obliged to discharge in con-
sideration of the extra $30,000 so paid to
them, and whether or not the $5,000 was to
be contributed only in respect of right of
way claims arising after the date of the
agreement:—Held, affirming the judgment
appealed from, 15 Que. K.B. 77, that the
agreement must be construed as being con-
trolled by the provisions of the last clause
thereof; that said last clause was not in-
consistent with the previous clauses of the
agreement, and that the vendees were
bound to contribute to the payment of such
claims and legal expenses in respect of the
right of way to the extent of the $5,000
mentioned in the last clause. Montreal
Street Railway Company v. Montreal Con-
struction Company, 38 Can. 8.C.R. 422,

BONDS PLEDGED AS COLLATERAL SECURITY;
Rigurs oF PLEDGEE; BONDHOLDERS.

The pledgee of the bonds of a railway
company, deposited with him as security
for the payment of advances to the com-
pany, cannot use them as if he were a holder
for value, and is not a bondholder within
the meaning of the Railway Act, 3 Edw.
VIL c. 58, ss. 111, 116. He cannot, there-
fore, cause them to be registered in his
name, nor in that of parties to whom he
has transferred them; nor deal with them
as if they were his property, e.g., by de-
taching coupons therefrom, so as to change
their appearance and reduce the extent of
their nominal value. Atlantic and Lake
Superior Railway Co. v. De Galindez, 14
Que. K.B. 161.

MorraaGe; WORKING EXFENDITURE; Liew;
Priornies.

The Railway Act, 1888 (D.), after pro-
viding that railway may secure its de-
| bentures by a mortgage upon the whole of

such property, assets, rents and revenues

of the company as are deseribed in the
mortgage, provides that such rents and
revenues shall be subjeet in the first in-
stance to the payment of the
working expenditure of the railway. By
the Railway Aet, 19C3 (D.), the lien 1s
enlarged to apply to the property and as-
sets of the company, in addition to its
rents and reverves. A mortgage by the
deferdarts, made ir 1807, was foreelosed
and the property sold, the proceeds being
paid into Court. In a elaim for a lien there-
| on in priority to the mortgagee for work-
| ing expenditure made after the commence-
ment of the Act of 1903:—Held, that the
| lien under the Act of 1903 was not retro-
| active, and that as the lien under the Act
of 1888 was limited to rents and revenues,
and did not apply to the fund in Court,
! the claim N'I(ill\ll be disallowed. Barnhill
v. Hampton and Saint Martins Railway
Co., 3 N.B. Eq. 371.

Con

YANCE IN TRUST FOR BONDHOLDERS;
INSURANCE MONEY,

Defendant company conveyed to a trust
company, in trust for bondholders, all
rights acerued or thereafter to acerue to
the company:—Held, that the conveyance
covered a sum of money paid by an insur-
ance company to their agent, and that the
money in the hands of the agent was not
subject to garnishee process at the instance
of a judgment creditor of the company.
Also l{ml, as against an attaching ereditor,
the equitable title of the trust company
was perfect without notice, and, there-
fore, there was no fund upon which the
attachment could operate. Per Drysdale,
J.: The mere circumstance that insurers
doing business outside the jurisdiction of
the Court send money to their agent within
the jurisdiction with instructions to pay it
to the defendant company, imposes no lia-
bility on the part of the agent to the de-
fendant, in the absence of assent on the
part of the agent to pay the money in ac-
cordance with the instructions received.
The plaintiff in such case is not within the
provisions of Ordinance 43, rule 1, and has
no right to the money in question. Terrell
v. Port Hood Richmond Railway and Coal
Company, 45 N.S.R. 360.

COLLATERAL SECURITIES; RAILWAY BONDS;
Bank; POWER OF SALE.

As collateral security to a promissory

note the makers deposited with a ban
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certain railway bonds, and, by memoran-
dum of hypothecation, authorized the bank,
upon default, “from time to time to sell
the said securities by giving 15
days’ notice in one daily paper published
in the city of Ottawa . with power
to the bank to buy in and re-sell without
being liable for any loss occasioned there-
by."”” Default having been made, notice
of intention to sell was duly published,
and, pursuant to the notice, the bonds were
offered for sale at public auction, after two
postponements at the request of the pledg-
ors, but no sale was made for want of bid-
ders. The bank afterwards made a private
sale of the bonds without any further ad-
vertisement:—Held, that the words “by
giving” in the memorandum were equiv-
alent to “‘after giving” or ‘“‘first giving”
or “giving,” and the condition of publica-
tion of the notice having been performed,
the power to sell arose and might be exer-
L-isvh afterwards without a fresh notice:—
Held, also, that there was nothing upon

the evidence to shew that the purchasers |

were not bona fide purchasers for value or
that they had any reason to suppose that
the bank were not authorized to sell; and
under these circumstances the construe-
tion of the power of sale should not be
strained against the purchasers. Toronto
General Trusts Corporation v. Central On-
tario R.W. Co., 3 Can. Ry. Cas. 34, 7
O.L.R. 660.

[Reversed in 4 Can. Ry. Cas. 359, 10
O.L.R. 347, 5 O.W.R. 600, which see below.]

;  RAILWAY BONDS;
ALE.

COLLATERAL SECURITIE
Bank; Powkr or

As collateral security to a promissory
note, the makers deposited with a ban
300 railway bonds, and, by a memorandum
of hypothecation, authorized the bank, upon
default, “from time to time to sell the said
securities . by giving 15 days’ notice
in one daily paper published in the city of
Ottawa . . . with power to the bank to
buy in and re-sell without being liable for
any loss occasioned thereby’’:—Held, re-
versing the judgment of Street, J., 7 O.L.R.
660, 3 Can., Ry. Cas. 344, Osler, J.A., dis-
senting, that the power was to sell by aue-
tion, and that the bank had no power to
sell by private contract. Semble, that,
even if there was power to sell by private
contract, the sele made to the respondents
could not, upon the evidence as to the
methods adopted, be supported, they having
notice that the bank held the bonds as
pledgees. Toronto General Trusts Corpora-
tion v. Central Ontario Ry. Co., 4 Can.
Ry. Cas. 359, 10 O.L.R. 347.
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RAILWAY MORTGAGE BONDS ;  INTEREST
COUPONS; ARREARS; REAL PROPERTY
LIMITATION ACT.

The restrictions placed upon the right to
recover arrears of interest charged upon
land imposed by ss. 17 and 24 of the Real
Property Limitation Act, R.8.0. 1897, c.
133, are not applicable to the case of coupons
for the payment of interest on railway mort-
gage bonds, which are secured by mortgage
deeds of trust. The coupons are, in effect,
documents under seal—the bond under seal
coutaining a covenant for payment of the
coupons—and they, therefore, partake of
the nature of a specialty, and are good for
at least twenty years. Toronto General
Trusts Corporation v. Central Ontario Ry.
Co. et al.,, 3 Can. Ry. Cas. 339, 6 O.L.R.
534.

[Affirmed in 8 O.L.R. 604, 4 O.W.R. 357,
7 Can. Ry. Cas. 70.]

INTEREST; ARREARS; FomrECLOSURE; LimMiTa
TION OF ACTIONS.

Bonds under seal issued by a railway com-
pany contained a covenant to pay half-
yearly instalments of interest evidenced by
attached coupons, and payment of principal
and interest was secured by a mortgage of
the undertaking, which also contained a
covenant to pay:—Held, in foreclosure pro-
ceedings upon this mortgage, that the in-
terest being a specialty debt and the mort-
guged undertaking consisting in part of
realty and in part of personalty not subject
to division, the holders of coupons, whether
attached to the bonds or detached there-
from, were entitled to rank for all instal-
ments which had fallen due within twenty
years, and not merely for those which had
fallen due within six years. Judgment of
Boyd, C., 6 O.L.R. 534, 3 Can. Ry. Cas. 339
affirmed :—Held, also, that even if the case
were dealt with upon the footing of the
mortgage being one of realty onry. there
was the right to rank, for there were no
subsequent encumbrancers, and there had
been s’hurtly before the claims were filed a
valid acknowledgment by the company of
liability for all the interest in question
Toronto General Trusts Corporation v
Central Ontario Ry. Co., 4 Can. Ry. Cas
70, 8 O.L.R. 604.

BonproLpers; Ricur 1o vore; Scope or.

A provincial Act applicable to the bonds
of a railway company provided that, “In
the event at any time of the interest uj
the bonds remaining unpaid and owing, then
at the next ensuing general annual meeting
of the said company all holders of bonds
shall have and possess the same rights and
privileges and qualifications for directors
and for voting as are attached to share-
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89 BONDS AND SECURITIES. 90

holders’’ :—Held, that the bondholders’
riﬁm to vote might be exercised at any time
when interest was in arrear, and was not
restricted to the one general annual meeting
next after the interest fell into arrear:—Held,
also, Osler and Maclaren, JJ.A., dissenting,
that each bondholder had one vote for every
$100 of his bond, the shares being $100
shares:—Held, per Osler and Maclaren,
JJ.A., that each bondholder had as many
votes as he had bonds and no more. Wed-
dell et al. v. Ritchie et al., 4 Can. Ry. Cas.
347, 10 O.L.R. 5.

REGULARITY OF 188UE; RIGHTS OF BOND-
HOLDERS .

A railway company and its creditors exer-
cising its rights are estopped from setting
up irregularities in the issue of its bonds
against trustees for bondholders who had
no reason to suspect them. Veilleux v.
Atlantic and Lake Superior Ry. Co. et al.,
12 Can. Ry. Cas. 91, Que. R. 39 8.C. 127.

PLEDGE OF LocomoTiVES; Possession; RiGars
OF CREDITORS,

B., who was the principal owner of the
South-Eastern Railway Company, was in
the habit of mingling the moneys of the
company with his own. He bought locomo-
tives, which were delivered to, and used
openly and publicly by, the railway com-
pany as their own property for several
years. In January and May, 1883, B., by
documents sous seing privé, sold, with the
condition to deliver on demand, ten of these
locomotive engines to F. et al., the appel-
lants, to guarantee (hem against an en-
dorsement of his notes for $50,000, but re-
served the right, on payment of said notes
or any renewals thereof, to have said loco-
motives re-delivered to him. B. having
become insolvent, F. et al., by their action
directed against 3., the South-Eastern Rail-
way Company, and R. et al., trustees of the
company, under 43-44 Vict. c. 49 (P.Q.),
asked for the delivery of the locomotives,
which were at the time in the open posses-
sion of the South-Eastern Railway Com-
pany, unless the defend paid the t

creditor of B., an insolvent. Mont. L.R. 2
Q.B. 332 affirmed. Fairbanks v. Barlow,
14 Can. Ry. Cas. 217.

[Followed in Vassal v. Salvas, QR. 5

Q.B. 336.]

Bonps anp securimies; Courons; ASSIGN-
MENT.

A declaration alleged that defendants
by their bond or debenture, &c., did bin
themselves, &c., to pay the bearer of the
said debenture on, &c., $1,000, and interest
thereon half-yearly at seven per cent. per
annum on the 1st of March and September,
at a named place, on presentation of the
proper ‘“‘coupons’’ therefor, and then an-
nexed to the said bond, &e.; that the defen-
dants delivered the bond to C. & Co., who
thereby became the lawful holders of the
said bond and coupons; that after the mak-
ing of the said bond the coupon for $35,
being the instalient of interest due 1st
September, 1873, was duly presented at the
said place, and was not paid, but was dis-
| honoured, and payment refused; and that
| the said coupon and all claims in respect
thereof have been assigned to the plaintiff,
who now sues for the recovery of the amount
thereof :—Held, declaration bad, for that it
did not appear what a ‘“‘coupon” was, or
that its assignment alone gave any right of
action, the covenant to pay interest being
contained in the bond. McKenzie v.
Montreal and City of Ottawa Junction Ry.
Co., 27 U.C.C.P. 24.

By s. 13 of 34 Vict. c. 47, D., the defen-
dants’ Act of incorporation, they were em-
powered to issue bonds or debentures in
such form and amount, and payable at such
times and places as the directors might
from time to time appoint, &c.; and by 35
Viet. e. 12, 8. 2, O., the bonds or debentures
of corporations made payable to bearer, or
any person named therein as bearer, may
be transmitted by delivery and such trans-
fer shall vest the property thereof in the
holder, to enable him to maintain an action
in his own name. Defendants issued bonds

the property as against O'H., a judgment
|
|
|
|

of their debt. B. did not plead. The
South-Eastern Railway Company and R.
et al., a8 trustees, pleaded a general denial,
and during the proceedings O'H. filed an
intervention, alleging he was a judgment
creditor of ﬁ., notonoun}{ insolvent at the
time of making the alleged sale to F. et al.:—
Held, sfﬁrming the judgment of the Court
below, that the transaction with B. only
amounted to a pledge not accompanied by
dehvery, and, therefore, F. et al. were not
titled to the p ion of the | tives
as agai ditors of the pany, an
that in any case they were not entitled to

or deb es, with it attached for
| the Enymem of the interest half-yearly,
ayable to bearer, and delivered them to

. & Co., the contractors for the building

of the road. The coupons for the first in-
stalment of interest not having been paid,
the plaintiff brought an action thereon
alleging an assignment to him, and that he
was the lawful holder thereof:—Held,
| that the plaintiff held the coupons freed
from any equities arising between the de-
| fendants xmg C. & Co. under an agreement
creating a charge upon such instruments,

d | and a plea setting up the forfeiture of such

debentures under such agreement, was held

—————————
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bad. MeKenzie v. Montreal uml City of
Ottawa Ry. Co., 29 U.C.C.P. 333.
BONDS AND SECURITIES; DELIVERY OF.
Declaration on a bond whereby defen-
dants covenanted to pay R., or the holder,
at, &e., £200, on, &e., and interest thereon
seImi- .mmnll\ on the delivery at the Gore
Bank of the warrants therefor to the bond
annexed, and that the plaintiffs became the |
holders, and have always been ready and
willing to deliver said warrants at, &e., |
but £12 for interest is now due:—Held,
bad, in not averring an actual delivery of, |
or an offer to deliver, |h< warrants at the
bank. Osborne ]’n *ston and Ber-
lin Ry. Co., 9 U.C.C.P. 24 [

BONDS AND SECURITIES; l’m;sEsTm:.\“r FOR |
PAYMENT, |
The plaintiffs sued for interest on two
bonds made by defendants on the 27th of
January, for the payment to the plain-
tiffs or order of the yrincipal money named,
on the 1st of November, 1855, at the agency
of the Bank of U.C. in llunnl(un together
with interest thereon. Both counts alleged
that, although defendants paid the principal
on the 20th of January, 1861, with interest
up to the 1st of November, 1855, yet they
had not paid any interest after that day.
In the second count it was averred that the
bond was in defendants’ possession and can- |
celled by them, and the plaintiffs, there-
fore, could not present it on the day ap-
pointed for payment; and that on that day
defendants had no money at the agency,
and gave no instruction to the manager
there to pay. Defendants pleaded, to the
first count, that they were always ready to
pay the principal and interest according to
the bondP and did pay the same when pre-
sented, but that the bond was not presented
at the said agency on the day appointed for
pagment nor at any other fime; and that
defendants never owed nor covenanted to
pay the plaintiffs’ interest after that day,
when they were ready to have paid both
principal and interest. And to the second
count, that they had money at the said
agency to pay the bond, but the plaintiffs
had no one there, nor was anyone there on
that day or at any time after to receive the
same; and that they never owed, etc. (as
in the last plea):—Held, on demurrer, both
pleas good; and that the omission to aver
resentment in the first count was cured
y the plea. The eighth plea was leave and
license; and was held bad, as no answer
to an action of covenant. MecDonald et al.
v. Great Western Ry. Co., 21 U.C.Q.B. 223.

MORTGAGE; BENEFICIAL OWNER; LiABiuiTy
ON COVENANTS.

Sub-s. (a) (IV.) of 8. 6 of 10 Edw. VII.

(Ont.) ¢, 51, providing that in a convey-
ance by way of mortgage a covenant by
the grantor who conveys and is expressed
to convey as beneficial owner that on de-
fault the mortgagee shall have quiet pos-
session of the land free from all incum-
brances, does not apply to a mortgage
which does not expressly state that the
grantors or mortgagors convey as beneficial
owners. National Trust Co. v. Brantford
Street Ry. Co., 4 D.L.R. 301, 3 O.W.N.
1615,

[The case involved other questions upon
whic 1w trial was granted, 11 D.L.R. 837,

. 1341.)

40.V

See Railway Subsidy.
BOX CARS.
See Cars
BRAKEMAN.
See Signals and W mnm;_s Employees.

BRANCH LINES AND SIDINGS.

As a work for general benefit of Canada,
see Constitutional Law; Expropriation.

For limitation of ions for damages
for removal of siding, see Limitation of
Actions.

For jurisdiction of Railway Board to
order establishment of sidings, see Board
of Railway Commissioners.

Brancu LINES; CANADIAN Paciric Ramway
Co.'s CHARTER; LIMITATION OF TIME.

The charter of the Canadian Pacific Rail-
way Company [#4 Viet. ¢. 1 (D.)] and
schedules thereto appended imposes limi-
tations neither as to time nor point of de-
parture in respect of the construction of
Lmn(‘h lines;—they may be constructed
from any point of the main line of the Can-
adian Pacific Railway between Callender
Station and the Pacific Seaboard, subject
merely to the existing rvgululmns as to
approval of location, plans, ete., and with-
out the necessity of any further legislation.
On a reference concerning an application to
the Board of Railway Commissioners for
Canada for the approval of deviations
from plans of a proposed branch line, under
s. 43 of the Railway Act, 1903, it is com-
petent for ohjvcuons us to the expiration
of limitation of time to be taken by the
said Board, of its own motion, or by any
interested party. Re Branch Lines C.P.R:;
Canadian Pacific Railway Company
James Bay Railway Company, 36 Can
S.C.R. 42,

[Explained in Montreal & Southern Coun-
ties Ry. Co. v. Woodrow, 11 Q.P.R. 232.]

93

Exm
[
A
the ¢
vate
was
twees
owne
pay ¢
of —t!
use t
comp
as to
to dg
order
Comr
exten
thori:
B.'s |
extens
view
that
order
conely
on ap)
upon
pany
media
right
the e
the w:
Can. |
W.L.R

Branc
The
branch
with t
both «
in the
tion at
The G
change
claimir
traffic
two co
assigne
remune
in tran
its Lon
unloadi
Trunk
the car
tinuous
line of
for the
and for
for the
respect
only or
points o
and tha




o8
of

to
rd

93 BRANCH LINES AND SIDINGS. 94

EXTENSION OF SIDING INTO PRIVATE PRO-
PERTY.

A spur try ack connected the main line of
the Canadian Northern Railway with pri-
vate property. This spur track or siding
was constructed, under an agreement be-
tween the railway company and the private
owners, by the latter, who were also to
pay annual compensation for the use there-
of—the railway company having a right to
use the siding for shunting. The railway
company desired to continue the siding so
as to reach the property of 8., and in order
to do 8o had to cross the land of B. An
order was made by the Board of Railway
Commissioners of Canada p.nuu_ leave to
extend the track across B.'s land and au-
thorizing the expropriation of a strip of
B.'s land for the purpose:—Held, that the
extension of the siding was within the pur-
view of the Railway Aect of Canada, and
that the Board power to make the
order under ss. 2 22 and 223; their order
concluded the matter until it was reversed
on appeal; and it was not open to a Judge,
upon an application by the railway com-
pany under s. 217 for a warrant for im-
mediate possession, to consider whether the
right was disputable:—Held, however, that
the company had not made out a right to
the warrant under the terms of . 217. Re
Can. North. Ry. Co. and Blackwoods, 15
W.L.R. 454,

Brancu 1 CONTINUOUS LINE.

The Grand Trunk Ry. Co. constructed a
branch line connecting its line of r.ul\\.n
with that of the Canadian Pacific Ry. Co.
both companies having terminal facilities
in the city of London and no other connec-
tion at or near London, except this branch.
The Grand Trunk Ry. Co. refused to inter-
change traffic by means of such branch line,
claiming that, in the division of rates for
traffic interchanged by this branch by the
two companies, a larger portion should be
assigned to them than would be a fair
remuneration for the service to be rendered
in (runsl)orung cars over this branch and
its London terminal lines and loading and
unloading them:—Held, that the Grand
Trunk Ry. Co. was obliged to furnish for
the carriage over its proportion of the eon-
tinuous line (formed by this branch with the
line of the Canadian Pacific Ry. Co.), and
for the receipt and delivery of such traffic
and for the loading and unloading of cars
for the purpose, the same facilities as in
respect of traffic passing over its own lines
only or transferred to or by it at distant
points of the Canadian Pacific Ry. system,
and that the apportionment of rates should

be deemed to be made on this b

s that the

| division between the railway companies of

the joint rates for traffic thus interchanged
should be made upon the principle of giving
reasonable compensation for the services
and faeilities furnished by the respective
companies in respect of the particular traffic
thus interchanged, and not by reference to
the magnitude of the business of one com-
pany or the other at particular points or
the respective advantages which each can
offer to the other there, or a comparison of
the loss which the one is likely to sustain
with the gain likely to accrue to the other
from the giving of the facilitics which the
law r«-qnirvs Upon appeal to the Supreme
Court of Canada:—He lﬁ‘ (1) That the Board
had authority under the l(.nl\\ A \rl 1903,
and particularly under ss. 253 and
267, to make the order in question under
the circumstances in this ease. (2) That
s8. 206 and 267 of the Railway Act, 1903,
are applicable under the circumstances of
this case where one and the same through
rate is charged to and from all points within
the district lying in and :l]m!ll the city of
London to which the order applies. (3)
That the order appealed frum does not in-
volve the obtaining by the Canadian Pacific
Ry. Co. of the use of the tracks, station or
station grounds of the Grand Trunk Ry. Co.
at London, for which the Grand Trunk Ry.
Co. should obtain compensation under the
Railway Act, 1903, and pxxrmnl\rl\ under
8. 18 (4) That the Board was not “‘bound
as a matter of law" to take into consider-
ation, in lH(lllI.l“llll the remuneration or
('mnpvnsullnn to be allowed to the Grand
Trunk Ry. Co. in consequence of or for what
was required of that company by the said
order:—(a) The magnitude of the business
of the Grand Trunk Ry. Co. at London as
compared with that of the Canadian Pacific
Ry. Co. at that point; (b) the comparative
advantages which each of the said two com-
panies can offer to the other there; (c¢) a
comparison of the loss which one company
is likely to sustain with the gain likely to
acerue to the other company from the
giving of thwv facilities which the law re-
quires; (d) the amount which may have
been expended by the Grand Trunk Ry. Co.
in the acquisition of its terminal facilities
at London or the value of its investments
therein, otherwise than as evidence of the
fair value of the service to be rendered and
of the use of the facilities to be afforded
umlvr the said order. Grand Trunk Ry.
v. Canadian Pacific R_\'. Co. and
Londnn 6 Can. Ry. Cas. 327

[Affirmed in 13 Can. Ry. Cas. 435; followed
in Can. Manufacturers Assn. v. Can. Freight
Assn., 7 Can. Ry. Cas. 303
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OPERATION ALONG HIGHWAY; STREET RaAr-
WAY; LEAVE OF MUNICIPALITY.
The Niagara, St. Catharines and Toronto

Ry. Co. lied to t ) [
T C6, Sptiel 05 the Buned for e Jo | by order dated 19th February, 1906, made

cross certain streets in the town of Thorold
by a branch line already authorized by the
Board. The municipality contended that
the applicants’ railway is a street railway or
tramway, or operated as such, and that,
under the Railway Act, 1903, s. 184, the
leave of the municipality must be obtained
by by-law before a street railway or tram-
way can cross its streets:—Held, upon the
evidence, that the proposed branch line is
not a street railway or tramway, and that
8. 184 only applies to operation along high-
ways and not to crossings thereof. In re
Niagara, St. Catharines and Toronto Ry.
Co. [Thorold Street Crossings|, 6 Can. Ry.
Cas. 145.

PROVINCIAL RAILWAY; AUTHORITY OF THE
BOARD,

Bertram & Sons applied to the Board for
an order directing the Hamilton and Dun-
das Street Ry. Co. (incorporated by the
Legislature of the Province of Ontario) to
construct and maintain a siding from their
railway to the premises of the applicants:—
Held, that the application must be re-
fused, as the Board had no jurisdiction over
a provincial railway, and no power to
make an order for the construction of a
siding by it. Bertram & Sons v. Hamilton
and Dundas Street Ry. Co., 6 Can. Ry.
Cas. 158,

TRAFFIC ACCOMMODATION; RESTORING CON-
NECTIONS,

On an application to the Board of Rail-
way Commussioners for Canada, under the
provisions of the Railway Act, 1903, for a
direction that a railway company should
replace a siding, where traffic facilities had
been formerly provided for the respondents
with connections upon their lands, and for
other appropriate relief for such purposes:—
Held, that, under the circumstances, the
Board had jurisdiction to make an order
directing the railway company to restore
the spur-track facilities formerly enjoyed
by the applicants for the carriage, despatch
and receipt of freight in carloads over, to
and from the line of railway. Canadian
Northern Ry. Co. v. Robinson & Son,
6 Can. Ry. Cas. 101, 37 Can. S.C.R. 541.

[Vide 11 Can. Ry. Cas. 289, 19 Man. L.R.
300, 11 Can. Ry. Cas. 304, 43 Can. 8.C.R.
387, 13 Can. Ry. Cas. 412, [1911] A.C. 739,
14 Can. Ry. Cas. 281, 5 D.L.R. 713.]

TRACK FACILITIES; DAMAGES FOR REFUSAL T0
SUPPLY; LIMITATION OF ACTION.

Action for damages for taking away spur

track facilities formerly enjoyed and re-
fusing to restore same for plaintiffs’ use on
their land adjoining the railway yards.
The Board of Railway Commissioners had

under ss. 214 and 253 of the Railway Act,
1903, found as a fact that the defendants
had refused to afford ‘“‘reasonable and pro-
per facilities” as required by s. 253 and
directed the defendants to restore these
spur track facilities within four weeks,
which order was affirmed by the Supreme
Court of Canada, 37 Can. 8.C.R. 541:—
Held, (1) An action lies for such damages
under the circumstances, the finding of fact
by the Board being conclusive under s. 42
(I{) of the Act, and this Court has jurisdic-
tion to find and assess the damages. (2)
Plaintiffs were entitled to damages from
the date of the breach and not merely from
the date of the Board's order. (3) The
Board had no jurisdiction to deal with the
question of damages and, not having as-
sumed to do so, the plaintiffs were not
uto;‘)ipcd from bringing this action by any
adjudication of the Board. (4) Damages
should be allowed during the time taken uj

by the appeal to the Supreme Court an

Peruvian Guano Co. v. Dreyfus, [1902] A.C.
166, did not npply. (5) 8. 242 of the Act,
limiting the time for bringing ‘‘all action
or suits for indemnity by reason of the
construction, or operation of the railway,”
does not apply to an action for a breach of
a statutory duty in neglecting and refus-
ing to supgly reasonable and pro&er facil-
ities.  Robinson v. Canadian Northern
Ry. Co., 11 Can. Ry. Cas. 280, 19 Man.
L.R. 300.

[Affirmed in 43 Can. S.C.R. 387, 11 Can.
Ry. Cas. 304.)

DENIAL OF TRAFFIC FAcILITIES; INJURY BY
REASON OF OPERATION OF RAILWAY; Liu-
ITATION OF ACTIONS.

Injuries suffered through the refusal by
a railway com{mny to furnish reasonable
and proper facilities for receiving, forward-
ing and delivering freight, as required by
the Railway Act, to and from a shipper's
warehouse, by means of a private spur-
track connecting with the railway, do not
fall within the classes of injuries described
as resulting from the construction or oYerlv
tion of the railway, in 8. 242 of the Railway
Act, 3 Edw. VIIL. ¢. 58, and, consequently
an action to recover damages therefor is
not barred by the limitation prescribed by
that section for the commencement of
actions and suits for indemnity. Judgment
appealed from, 19 Man. L.R. 300, 11 Can.
Ry. Cas. 289, affirmed, Girouard and Da-
vies, JJ., dissenting. Canadian Northern
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Ry. Co. v. Robinson, 11 Can. Ry. Cas.
304, 43 Can. S.C.R. 387.

[Affirmed in (1911) A.C. 739, 13 Can. Ry.
Cas. 412,)

REMOVAL OF A sIDING; Lisiration.

The appellant company having construe-
ted a spur track or siding into the respon-
dent’s yard for the convenience of traffic,
in November, 1904, cut it off, and on Feb-
ruary 19, 1906, the Board of Railway Com-
missioners, under ss. 214 and 253 of the
Dominion Railway Act of 1903, directed its
restoration, which was carried out on Sep-
tember 28, 1906. In an action for damages
for breach by the appellants of their stat-
utory obligations between October 31, 1904,
and September 28, 1906:—Held, that under
8. 42 of the Act of 1903, the order of the
Board, affirmed as it was by the Supreme
Court, on appeal, was conclusive as to the
question ol' fact, that the facilit'es pre-
viously enjoyed by the responder s were
of a kind to which they were entitled:—
Held, also, that the special provisions of
the Act as to one year's limitation (see
8. 242 substantially re-enacted by 8. 306 of
the Railway Act of 1906), relate to damages
sustained by the construction or operation
of the railway and do not apply to the re-
fusal of facilities by means of a siding out-
side the railway as constructed, which is
not an act done in the operation of the
railway. Canadian Northern Ry. Co. v.
Robinson, 43 Can. S.C.R. 387, 11 Can. Ry.
Cas. 304, affirmed. Canadian Northern
Ry. Co. v. Robinson, 13 Can. Ry. Cas.
412, [1911] A.C. 739.

[Vide 14 Can. Ry. Cas. 281, 5 D.L.R.
716.]

MEASURE OF COMPENSATION; REMOvAL oOF
SPUR TRACK BY RAILWAY.

The measure of damages for the wrongful
removal by a railway company of a spur
track adjacent to a coal and lumber yard
from which track, at small expense, coal
and lumber could be unloaded from cars

directly into such yard, is the additional |
cost o hun(llmﬁ( and hauling of such com- |
it

modities from the freight yards of the com-
pany to the coal and lumber yard. The
award of damages for the wrongful removal
by a railway company of a spur track ad-
joining a coal and lumber yard from which
coal and lumber could be unloaded from
cars into the yard with little labour, based
upon the owner’s evidence of the additional
cost of hauling coal and lumber from the
company’s freight yards, is not err

that the coal and lumber owners’ teams
| were better than those of the transfer com-
vany and would do more work per day.

Jemurrage charges upon cars, due to slow-
| ness in unloading them by reason of a
| longer haul, may be considered as an ele-

ment of damages for the wrongful removal
| by a railway company of a spur track
cent to a coal and lumber yard, from which
tracks cars of coal and lumber could be
quickly and cheaply unloaded directly into
such yard, where, by reason of such removal,
such commodities had to be hauled by the
owner of such yard from a greater distance
in a slower manner. Robinson v. Canatlian
‘ Northern Ry. Co., (Man.) 14 Can. Ry. Cas
281, 5 D.L.R. 716.

[Vide 6 Can. Ry . 101, 37 Can. S.C.R.
541, 11 Can. Ry. Cas. 289, 19 Man. L.R. 300,
11 Can. Ry. Cas. 304, 43 Can. 8.C.R. 387,
13 Can. Ry. Cas. 412, [1911] A.C. 739.)

-~

‘ INDUSTRIAL SPUR TRACK; EXTENSION.
| An application to construct a branch line
by extending an industrial spur across cer-
tain private property of the respondent
company. The applicant relied upon a
| letter from the owners of the property that
they were willing to grant the right of way
for the spur over their land, and that ar-
rangements could be made later. The re-
spondent objected before the Board to the
| application gu-inu granted:—Held, that the
| Board had jurisdiction to make the order.
| Canadian Northern Ry. Co. v. Blackwoods
et al., 12 Can. Ry. Cas. 40.
[Reversed in 44 Can. 8.C.R. 92, 12 Can.
Ry. Cas. 45.)

| PRIVATE S8IDING; BRANCH OF RAILWAY.

| The Board of Railway Commissioners for
| Canada has not the power (except on ex-
propriation or consent of the owner), to
order that a private industrial spur-track
or siding, constructed and operated under
an agreement between a railway company
and the owner of the land upon which it is
| laid and used only in connection with the
business of such owner, shull be also used
and operated as a branch of the railway
with which it is connected. Blackwoods,
ete. v. Canadian Northern Ry. Co. et al.,
12 Can. Ry. Cas. 45, 44 Can. S.C.R. 92.

PRIVATE SIDING; INDUSTRIAL SPUR TRACK;
PowER TO CONSTRUCT.

Notwithstanding provisions in an agree-
ment under which a private industrial spur
or siding has been constructed entitling the
railway pany to make use of it for the

though evidence that a transfer company
would handle such commodities at a less
sum per day for each team, if it appeared

4Ry, D,

purpose of affording shipping facilities for
themselves and persons other than the
owners of the land upon which it has been
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built, the Board of Railway Commissioners
for Canada, except on expropriation and
compensation, has not the power, on the
application unders. 226 of the Railway Act,
R.8.C. 1906, ¢. 37, to order the construe-
tion and operation of an extension of such
spur or siding as a branch of the railway
with which it is connected. Clover Bar
Coal Co. v. Humberstone, Grand Trunk
Pacific Ry. and Clover Bar Sand and
Gravel Cos., 13 Can. Ry. Cas. 162, 45 Can,
S.C.R. 346.

[Blackwoods Limited v. The Canadian
Northern Railway Co., 144 Can, S.C.R.
92, applied, Duff, J., dissenting.]

SmiNGs; PROXIMITY OF STATIONS

The Board will not order railway com-
panies to put in sidings every three or four
miles between stations six or seven miles
apart. Pheasant Point Farmers v. Can.
Pac. Ry. Co., 14 Can. Ry. Cas. 13, 7 D.L.R.
887.

BRIDGES.

A. Construction and Maintenance.
B. Injuries on Bridges.

For extending highways across railways
by bridge, see Highway Crossings.

For bridge as a means of farm crossing,
see Farm Crossings.

A. Construction and Maintenance.

CANAL BRIDGE; AGREEMENT BETWEEN CROWN
AND COMPANY AS TO CONSTRUCTION.

In 1882 the O. and Q. Ry. Co., the sup-
liants’ predecessor in title, applied to the
K/ﬁnis!('r of Railways and Canals for leave
to construct a railway bridge across the
Otonabee River, in the town of Peter-
borough, undertaking at the same time to
construct a draw in such bridge in case the
Crown should at any time thereafter de-
termine it to be necessary for the purposes
of navigation. By order in coum‘if of 23rd
October, 1882, and an agreement made in
pursuance thereof on the 23rd of Decem-
her, 1882, between the said company and the
Crown, permission was given to the former
to construct a bridge across the said river,
on their undertaking to construct at their
own cost a swing in the bridge, should the
Government at any time thereafter con-
sider that to be necessary, or in case of the
carrying out of the proposed canal for the
improvement of the Trent River naviga-
tion, and a swing in the said bridge not
being necessary, that there chould in that

case be a new swing bridge over the said
canal, the cost of the swing and the neces-
sary pivot therefor to be borne by the said
company, The canal having been con-
structed, it beeame necessary to have a new
swing bridge over the canal on the com-
any's line of railway. This bridge was
built, and the suppliant company discharged
the obligation to which it suceeeded to pay
the cost of the pivot pier and of the swing
or svperstructure of the bridge. The cost
of the maintenance and operation of the
bridge being in dispute between the parties,
the petition herein was filed to determine
the question of liability therefor:—Held,
that in the absence of any stipulation in the
agreement between the parties as to whiel

should bear the cost oll such maintenanc

and operation, the suppliants having buil,
the pivot pier and swing as part of thei
railway and property, should maintain and
operate them at their own cost. Canadian
Pacific Railway Company v. The King, 10
Can. Exch. R. 317.

[Affirmed in 38 Can. 8.C.R. 211.)

SwinG BrRiDGE; COST OF CONSTRUCTION;
MAINTENANCE,

The C.P.R. Co. applied for liberty to
build a bridge over the Otonabee, a navi-
| gable river, undertaking to construct a
| draw in it should the Government deem it
| necessary. An order-in-council was passed

providing that “the company . . . shall
| construet either a swing in the bridge now
| in question the cost to be borne
| by themselves or else a new swing bridge
| over the contemplated canal (Trent Valley

Canal) in which case the expense incurred

over and above the cost of the swing itself
| and the necessary pivot pier therefor shall

be borne by the Government.” A new
swing bridge was constructed over the
canal by agreement with the company:—

Held, that the words ‘“‘the cost of the

swing itself and the necessary pier” in-

cluded, under the circumstances and in the
connection in which they were used, the
operation and maintenance also of the

swing by the company. 10 Ex. C.R. 317,
| affirmed. Canadian Pacific Railway Com-
pany v. The King, 38 Can. 8.C.R. 211.

HiGHWAY CROSSING; DIVERTING STREAM UN-
DER HIGHWAY; ERECTION OF SUBSITU-
TIONAL BRIDGE; LIABILITY TO KEEP IN
REPAIR.

A railway company, desiring to cross a
| highway at a point where it was carried by
a bridge over a small stream, in pursuance
of its statutory powers, diverted the stream
to a point some distance away, and built
a new bridge over it where it there inter-
sected the highway:—Held that, whatever

|
|
|
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remedy the municipality might have if it
had sustained damage by reason of the ex-
ercise by the railway company of its rights,

the latter was under no liability, in the |

absence of special agreement, to keep the

bridge substituted by it in repair. Town |

of Peterborough v. Grand Trunk LRy. Co.,
1 Can. Ry. Cas. 494, 32 O.R. 154

[Affirmed in 1 O.L.R. 144, 1 Can. Ry.
Cas. 497; discussed in Palmer v. Michigan
Central Ry. Co., 6 O.L.R. 90; distinguished
in Hanley v. Toronto, Ham. & Buffalo
Ry. Co., 11 O.L.R. 91; followed in Palmer
v. Michigan Central Ry. Co., 2 Can. Ry.
Cas. 239, 2 O.W.R. 477.]

DIVERSION OF STREAM; SUBSTITUTED BRIDGE'
LIABILITY TO REPAIR.

An appeal by the plaintiffs from the
judgment of Street, J., reported 32 O.R.
154, 1 Can. Ry. Cas. 494, was argued be-
fore Armour, C.J.0., Osler, Maclennan, and
Moss, JJ.A., on the 18th of January, 1901,
and at the conclusion of the argument was
dismissed with costs, the Court agreeing
with the reasons for judgment in the Court
below. Town of Peterborough v. Grand
Trunk Ry. Co., 1 Can. Ry. Cas. 497,
O.L.R. 144,

HicuwAY BRIDGE; EsSpPLANADE TRIPARTITE
AGREEMENT; RaiLway Commrrree; Jur-
ISDICTION OF.

By the Esplanade Tripartite Agreement,
dated 26th July, 1892, between the City of
Toronto and the two railway companies
(G.T.R. and C.P.R.), confirmed by statute
55 & 56 Viet. ¢. 48 (Dom.) the C.P.R.
agreed to build a highway bridge over the
tracks of the railway companies—the por-
tion of the cost to be borne by each to be
settled by arbitration or paid equally by
the C.P.R. and the City, in case the G.T.R.
was found to be exempt from, or entitled
to indemnity against, liability for any -
tion of the cost. The rights of the G.’IP.OR.
as to such exemption or indemnity were,
by the agr t, to ided by the
submission to the Court of a special case
between the City and the G.T.R. After
the bridge was built, in accordance with
Ylaps and_specifications approved by the
tailway Committee of the Privy Council,
and while an action brought by the City
against the G.T.R. and C.P.R., in lieu of
such special case, was pending, an appli-
cation was made by the City to the I!{ail-
way Committee of the Privy Council for
an order to suthorize and ratify the con-
struction of e bridge, and direct the
terms upon which the cost of the work was
to be borne:—Held, that the application
must be refused, the question involved not

| of a dispute of a private nature, which the
parties by their agreement had left to be
settled by the Courts. The Merritton
Crossing Case, 3 Can. Ry. Cas
lowed. [York Strect Bridge C
of Toronto v. Grand Trunk Ry.
| Canadian Pacific Ry. Co., 4 Can
62,

1 Viapver; HIGHWAY PROTECTION; AccEss To

HARBOUR.
Prior to 1888, the Grand Trunk Railway
| Company operated a portion of its rail-
| way upon the “Esplanade,” in the City of
Toronto, and, in that year, the Canadian
Pacific Railway Company obtained per-
mission from the Dominion Government to
fill in a part of Toronto Harbour lying
south of the “Esplanade” and to lay and
operate tracks thereon, which it did. Sev-
eral city streets abutted on the north side
of the “Esplanade,” and the general pub-
lic passed along the prolongations of these
streets, with vehicles and on foot, for the
purpose of access to the harbour. In 1892,
an agreement was entered into between the
city and the two railway companies re-
specting the removal of the sites of ter-
minal stations, the erection of overhead
traffic bridges and the closing or deviation
of some of these streets. This agreement
was ratified by statutes of the Dominion
and provincial legislatures, the Dominion
Act (56 Viet. c. 48), providing that the
works mentioned in the agreement should
be works for the general advantage of
Canada. To remove doubts respecting the
right of the Canadian Pacific Rallway Com-
pany to the use of portions of the bed of
the harbour on which they had laid their
tracks across the prolongations of the
streets mentioned, a grant was made to
that y by the inion Govern-
ment of the ‘‘use for railway purposes’ on
and over the filled-in areas included within
the lines formed by the production of the
sides of the streets. At a later date the
Dominion Government granted these areas
to the city in trust to be used as public
highways, subject to an agreement respect-
ing the railways, known as the “Old Wind-
mill Line Agreement,”” and excepting there-
from strips of land 66 feet in width be-
tween the southerly ends of the areas and
the harbour reserved as and for “‘an allow-
ance for a public highway.” In June, 1009,
the Board of Railway Commissioners, on
application by the city, made an order
directing that the railway companics
should elevate their tracks on and adjoin-
ing the “Esplanade’” and construct a via-
duet there:—Held, Girouard and Duff, JJ.,

being of a publie nature, but the settlement

dissenting, that the Board had jurisdiction
to make such an order; that the street pro-
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longations mentioned were highways within
the meaning of the Railway Act; that the
Act of Parliament validating the agree-
ment made in 1892 was not a “‘special Act’’
within the meaning of the Railway Act
and did not alter the character of the agree-
ment as a private contract affecting only
the parties thereto, and that the Canadian
Pacific Railway Company, having acquired
only a limi(mi right or easement in the
filled-in land, had not such a title thereto
a8 would deprive the public of the right to
pass over the same as a means of commu-
nication between the streets and the har-
bour. [Toronto Viaduct Case.] Grand
Trunk and Canadian Pacific Ry. Cos. v.
City of Toronto, 11 Can. Ry. Cas. 38, 42
Can. 8.C.R. 613.

[Affirmed in [1911] A.C. 461, 12 Can. Ry.
Cas. 378.]
Viapucrs; HIGHWAY PROTECTION .

The Railway Committee of the Privy
Council of Canada, in the exercise of powers
reserved to it under 8. 238 of the Canadian
Railway Act, R.8.C. 1006, on January 14,
1904, ordered the appellant and respondent
railway companies to carry a bridge over
their respective lines at Yonge street, in
the City of Toronto. The Railway Board
constituted by the Railway Act, 1903, con-
solidated in 1906, on June 9, 1909, ordered
the said two companies to construct an
elevated viaduct several miles in length,
for the purpose of carrying four of the tracks
of their railways through the said city:—
Held, that under the said s. 238, and the
amending Act of 1909 (8-9 Edw. VII. ¢. 32),
s8. 237 and 238, the Railway Committee
and the Railway Board had jurisdiction to
make these orders, the latter of which
virtually superseded the former. The evi-
dence shewed that the lines of rails we
laid “‘upon or along or across a highway"'—
highway being defined by s. 2, sub-s. 11, of
the Railway Act, R.8.C. 1906, e. 37, as
including “‘any pu‘)lic road, street, lane or
other public way or communication.” As
regards the respondent company, the lines
were laid along an esplanade, which was
deemed a public highway under 28 Viet,

c. 24, As regards the appellant company, |

they were laid along a route as to which
there was actual user by the public, whether
by right or leave and [icense express or im-
pfiod‘ It was accordingly within the words
“public communication,” and exposed to
the danger from which the public were under
8. 238 entitled to be protected:—Held,
further, that the Board, where it has juris-
diction, may in its diseretion make any
order of this kind for the grotortion, safety,
and convenience of the public, except where
it is restricted by s. 3 of the Act of 1906,

INTENANCE). 104

which enacts that, where the provisions of
the Act of 1906, and of any special Act
passed by the Parliament of Canada, relate
to the same subject, the latter, so far as
necessary, shall override the former. But
Canadian Act, 56 Viet, c. 48, relied on by
the appellants, which is a special Act within
the meaning of 8. 2, sub-s. 28, of the Act of
1906, does not relate to the same subject
as the Act of 1906. The former empowers
the companies affected thereby to con-
struct and use certain specified works; the
latter empowers the Railway Board to re-
quire railway companies to construct such
works as it may deem necessary for the
protection and convenience of the publie.
Effect can be given to both statutes, and
8. 3, consequéntly, does not in this case
restriet in any way the power of the Board.
[42 Can. S.C.R. 613, 11 Can. Ry. Cas. 38,
affirmed.] Canadian Pacific Ry. Co. wv.
City of Toronto and Grand Trunk Ry. Co.
(Toronto Viaduct Case), [1011] A.C. 461,
12 Can. Ry. Cas. 378.

OVERHEAD BRIDGE; RAILWAY CROSSING;
SENIORITY; EXPENSE OF REMOVAL; SPUR
LINE,

On an application under s. 227 for leave
! to cross the main line of the respondent by
an overhead bridge, the question arose as
to who should bear the expense of removing
the spur of the respondent and relaying it
under the bridge. The location of the ap-
plicant was approved before the location of
the respondent, but the respondent’s spur
had been constructed for some time before:

Held, (1) That “‘construction’” and not “‘ap-

| proval of location’ gave priority. (2) That

| the respondent was senior to the applicant
at the crossing and all the expense con-
nected with the removal of the spur should
be borne by the applicant. Canadian

| Northern Ry. Co. v. Canadian Pacific Ry

Co., 11 Can. Ry. Cas. 432.

[Canadian Northern Ry. Co. v. Canadian

Pacific Ry. Co., 7 Can. Ry. Cas. 297, fol-

NUMBER AND SPEED OF TRAINS; VEHICULAK
| AND PEDESTRIAN TRAFFIC,

| Application for the construction of a high-
| way bridge to be substituted for a level
crossing over the main line of the respon-
dent:—Held, (1) That the three main factors
to be considered as creating the necessity
for protection at a highway crossing arc
the number of trains, and especially the
rate of speed at which trains run over the
crossing, the amount of vehicular and
pedestrian traffic over the crossing, and
the view which those using the highway
have of trains approaching in both direc-
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tions. (2) That the rate of speed at which
trains run is a matter of greater importance
than the number of trains passing over the
crossing. (3) That only limited weight
should be given to arguments based on the
amount of vehieular or pedestrian traffic
passing over the crossing. (4) That the
rate of speed at which trains pass over the
(rossmg 18 a very lmp tant factor. (5)
That the extent of the v at such crossing
is a matter of the greatest consequence.
(6) That the application should be granted
and a highway bridge substituted for the
level crossing over the double track main
line of the respondent notwithstanding the
fact that the traffic on the highway at the
l".”"" in question is ('mnmrmwl\ light.
ownship of Front of Escott v.
Ry. Co., 12 Can. Ry. C

CosT OF OVERHEAD BRIDGE; MUNICIPALITY,

Leave was granted by the Board to a
municipality to carry a highway over the
right of way and tracks of two railways by
means of a f‘),ridm- where no highway existed
and the development of a village had been
retarded for want of a crossing upon con-
dition that the municipality bear the whole
cost of construction. An easement was
granted over the right of way, with right
of support by piers without payment of
compensation to the railway companies,
Village of Bridgeburg v. Grand Trunk and
Michigan Central Ry. Cos., 14 Can. Ry.
Cas. 10, 8 D.L.R. 951.

as. 315.

OVERHEAD BRIDGE; RAILWAY CROSSED BY
HIGHWAY; SUITABLE STRUCTURE; MuUNI-
CIPALITY,

In dealing with an application by a muni-
cipality to direct a railway company to
carry a new highway across its tracks by
an ovorhouwl crossing, the Board's jurisdic-
tion is confined to giving directions as to
the structure when railway property is inter-
fered with and upon the municipality passing
a by-law providing a proper and suitable
structure }ur the purpose an order will go
approving of same, and in such case the
whole cost of the new highway will be
upon the applicant. Mission District
Board of Trade v. Canadian Pacifie Ry.

0., 14 Can. Ry. Cas. 331

HIGHWAY CROSSED BY RAILWAY;
RAILWAY YARD;
COST,

Where an application was made by a

Brinae;
APPORTIONMENT  OF

BRIDGES (MAINTENANCE).

local improvement district for a bridge |

carrying the highway over railway tracks,
and the limits of an adjoining city were
afterwards extended so that the highway |
became wholly within the city limits, the \
Board decided that the district should not
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bear any portion of the cost of such bridge,
that the city should contribute $5,000 of
the cost for that portion of the bridge which
crosses the through tracks of the railway
company, who must bear the whole cost
of extending the bridge across their yard,
20 per cent. of the cost of the whole brnlge
to be paid out of the Railway Grade Cross-
ing Fund and the balance by the railway
company. Saskatchewan Local Impre
ment_District No. 161 v. Canadian Pacific
Ry. Co., 14 Can. Ry. Cas. 337.

Hicaway BripGe; COST OF MAINTENANCE.

The usual rulv in cases of repairing and
maintaining highway bridges, apart from
special circumstances, is, that the railway
company is responsible for railway strue-
tures, and the municipality for structures
handed over to it for municipal and high-
way purposes. Municipality of Assiniboia
v. Canadian Northern Ry. Co., 14 Can, Ry.
Cas, 365.

BRIDGES OVER HIGHWAYS,

A bridge crossing a river, connecting the
separated parts of a public highway is part
of the l:iu‘mn\ itsell and is also a puth
place, and is within the operation of s. 248,
sub-s. 2, of the Dominion Railway Act,
R.S.C. liKNi, ¢. 37. County of Haldimand
v. “l'll l('l('plmm' Co., 2 D.LR. 197, 3
0.W.N 21 O.W.R. 194, 25 O.L.R. 467.

Doty 10 ERECT; IRRIGATION WORKS,

Where an irrigation company had re-
ceived, under the North-West Irrigation
Act, 61 Vict. (Can.) e. 35, now R.8.C. 1906,
¢, 61, a license to take water to use in ns
business in the North-West Tvrrltory. and
obtained authority to cross with its works
road allowances not yet used as public
highways reserved from its lands by the
Crown for future use as public highways,
such company is itsell bound, it being the
party for whose convenience and profit the
road allowances had been interfered with,
to build bridges when the road allowances
afterwards become public highways on both
sides of the works constructed across them
by the company, even though it had never
stipulated that it would maintain the neces-
sary hndgo or l:rulgos at the points indi-
cated in an accompanying plan, where their
works crossed road allowances or public
highways as provided by sub-s. (b), s. 11,
of the said Irrigation Act, now sub-s. 1 (b)
8. 15, R.8.C. 1906, ¢. 61, which it did in an
application required of every applicant for
license under the Act to file with the Com-
missioner of Public Works for the North-
West Territories, by the aforesaid sub-
section for the right to construct any canal,
| ditch, reservoir, or other works referred to
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in the memorial, across any road allowance
or surveyed public highway, which may be
affected by such works. Rex v. Alberta
l{mlmu und Irrigation Co., 7 D.L.R. 513,
[1912] A

[Rex v. A\"'l'l"{l Ry. and Irrigation Co.,
3 Alta. L.R. 70, affirmed on appeal; Alberta
Ry. and Irrigation Co. v. The King, 44 Can.
8.C.R. 505, reversed on appeal.|

OvVERHEAD BRIDGE; CONTRACT TO MAINTAIN;
CHANGE IN TRAFFIC CONDITIONS

On it becoming necessary to repair or
replace an overhead bridge carrying the
tracks of a railway company over the road
of another railway company, the ter is
bound to provide a structure sufficient for
the conditions of modern traffic, although
the bridge displaced ample for the
needs at the time it was built. where, by
contract, it was required at its own ex-
pense to maintain such bridge in a good
and safe st , 80 as not to endanger the
property, fixed or moveable, of the other
company, and to save it from damage due
to the construction or non-maintenar
the bridge. Grand Trunk Ry. Co. v
dian Pacific Ry. Co.,, 12 D.L.R. 475

B. Injuries on Bridges.

NOTICE TO ENGINE DRIVERS TO STOP BEFORE
APPROACHING BRIDGE; “‘RES 1PSA LOQUI-
TUR."

An action by plaintiff to recover dam-
ages for personal injuries sustained by
being thrown out of his waggon, on a high-
way, in the city of Winnipeg, called Bridge
street, at that part where it approaches
the Lnulhv Bridge, owing to his horses be-
coming frightened at an engine and train
which had advanced to the bridge, and
immediately alongside the public highway
approach to the bridge. After taking
fright, the horses became unmanageable
and ran away, throwing the respondent out,
and on to a pile of stones on the Inixh\\'u_\'.

The declaration alleged that there was a

post some distance from the bridge and

rlm\'n lhl- railway track, having the sign
“‘stop”’ painted on it, and that it was the
duty of the defendants to stop the engine
at this sign, unless the bridge caretaker
signalled that the line was elear. That on
the occasion complained of, the engine
came down to the bridge before stopping

The declaration then charged the defen-

dants with neglecting and refusing to stop

at the said sign, and with neglecting and
refusing to nht-_\' the flag signals of the
hridg(' caretaker: and that the defendants

‘‘so negligently, unskilfully and improperly

they allowed the same to proceed towards
and up to the said bridge, and immediately
alongside the aforesaid public highway
approach thereto, and caused and pf'rnuttod
steam to escape from the said engine with
a loud noise, whereby, and by reason of
the said negligent, unskilful and improper
conduet of the said servants of the (h-}vn»
dants, and by reason of the close approach
of the said engine and train, .Illl| by reason
of the escape of the said steam;”’ the horses,
ete., became frightened, while turning out
of the said bridge into the highway, and
while upon the highway approach to the
bridge the horses ran away, and the plain-
tiff was unable to control or manage them,
and he was thrown from the waggon, ete
ete. A demurrer was filed to this declara-
tion on the ground that it contained an
allegation of duty which was a conclusion
of law, and the declaration did not shew
a violation on the part of the defendants
of any common law duty, or statutory obli-
gation. The cause was tried before Wall-
bridge, C.J., Manitoba. After the piain-
tiff’s case was closed, a motion for non-
suit was made. His Lordship declined to
non-suit, but gave leave to defendants to
move on the whole case. Witnesses were
then called for the defence, and the jury
gave a verdiet for plaintiff for $750. In
Easter term, 1883, a rule nisi was taken
out, to set aside the verdict and enter a
non-suit, or for a new trial. The demurrer
was overruled, on the ground that the
allegations pointed to in the demurrer did
not stand alone, but other and sufficient
causes were shewn to impose upon the de-
fendants that care and regard for the safety
of the public from injury by their acts, the
absence of which care and regard, consti
tuted with the wrongful acts charged, the
cause of action of which the plaintiff com-
plained. The rule nisi was discharged, so
far as it asked for a non-suit, but was made
absolute for a new trial. On appeal to the
Supreme Court of Canada:—Held, that the
plaintiff. was entitled to recover, but not
having appealed from the rule ordering -.
new trial, that rule should be affirmed and
the up]w:ll dismissed with costs. Per
Ritchie, CJ.: The evidence shewed that
there was a man employed to watch the
bridge, whose duty it was to signal trains
crossing, and that he was there and dis
charged his duty. It was also shewn that
the company had posts erected on the line
approaching the bridge, put there for the
purpose of indicating that the engines
should stop there before approaching the
bridge, to give the signal to enable them
to eross the bridge in safety; but, instead
of stopping there, on the occasion in que

managed the snul engine and train that | tion, the train went on and approached
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wjthin a very few yards of the bridge and
stopped, when those persons who were
crossing the bridge were compelled to
come immediately alongside, and within a
few feet of the engine. The engine being
there and blowing off steam, the horses of
the plaintiff became frightened and ran
away, causing the damages claimed. The
accident was occasioned solely through neg-
ligence on the part of the defendants. 1f
the engine had stopped at the indieated
stopping place, the evidence shewed that
the « nLnI would not have hup!wnwl
Running it down as close as possible to
where the carriages had to eross the bridge
was a piece of recklessness. There was no
contributory negligence on the part of the
plaintiff; no neglect or want of care on his
part, as he had a right to eross the bridge
at the time, and under the circumstances
could not be anywhere else than where he
was. Per Strong, J.: The ¢ appears
one in which the maxim “‘res ipsa loquitur’
applies. The defendants by putting the
post with a printed sign board on it, with
a direction to engine drivers not to pass
it, as indicating the point beyond which it
was not safe to proceed until it was ascer-
tained that the ‘nldm- was clear, by theiwr
own act had shewn that the omission to obey

this direction would be negligence. Per
Henry, J.: The mere fact that the post
was established b ingement  between
the eity and railway authorities for engines
to stop at, made the company liable for
breaking the rule, there being no contri-
butory negligence on the part of the plain-
tiff. Appeal dismissed with costs. Can-
adian Pacific Ry. Co. v. Lawson (1885),
Cass. Can. 8.C.R. Dig. 1803, p.

ERVOUS SHOCK RESULT-

BRILGE ACCIDENT;
ING FROM FRIGHT.

A railway company is liable in an action
at the suit of one injured in an uuldc-nl
while a passenger in the company's train
for damages and pecuniary loss consequent
upon a fright rt-sultum in a shock to the
nervous system causing physical injury if
the fright was the result of the accident,
and was reasonable and natural. Kirk-
atrick v. Canadian Pacific Ry. Co., 35
V.B.R. 508.

DEFECTIVE BRIDGE; INTOXICATED PAS: R.

The deceased was a passenger on the
defendants’ railway. At a certain point
there was a defective bridge over which it
was dangerous to run a train. At this bridge
passengers were taken from one train and
were obliged to walk across a part of the
bridge and board another train at the oppo-
site side. The deceased was intoxicated
and asleep when the train arrived at the
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bridge. His companion shook him and
told him it was time to transfer. The de-
ceased paid no heed. As the passengers
left the car the conductor noticed the de-
ceased, and that he was drunk and asleep,
but made no effort to wake him or to trans-
fer him to the other train. Shortly after
this, and while the train still stood on the
bridge, one of the railway employees heard
a splash in the water in the river. Some
afterwards the body of the deceased
found some twelve miles below the
I»rlvlu The bore marks of a sew
bruise, which w, according to the
dence of the coroner and undertaker, sus-
tained before death. Harvey, J., at tria
nunsuilul the plaintiff:—Held, on appeal
(Stuart, J., dissenting), affirming the judg-
ment of lln- trial Judge, that there was no
evidence to go to the jury that the death
of the deceased was caused by any negli-
gence of the defendant tnm||nm\ Beek v
Canadian Northern Ry. Co., 2 Alta. L.R.
549,

[MeArthur v. Dominion Cartridge Co.,
[1905] A.C. ind Hainer v. G.T.R. Co.,
36 Can. 8.C R 180, distinguished.]

BRIDGE OVER HIGHWAY H
TO PERSON.

The plaintiff was driving a load of hay
on a public highway within the limits of a
village, sitting on top of his load. A rail-
way, at a point within the g, was
carried over the highway by an iron bridge,
and the plaintiff, whilé driving along the
highway under the bridge, was struck on
the head by the girders and knocked off
the load and injured. The bridge, when
constructed, was built at a height greater
than that required by the 185th section of
the Railway Aet, 51 Viet. ¢. 20 (D.), but
the municipality and their predecessors,
owners of the road, subsequently so raised
its level as to leave less than the statutory
space between the road and the bridge:—
Held, that the section must be construed
as compelling the railway company to con-
struct their bridges, in the first place, so
as to leave the u-qmrml space below them
to the highway, and to maintain them at,
at least, that height from the original sur-
face of the highway, and not as obliging
them to conform from time to time to new
conditions created by the persons having
control of the highway. Carson v. Village
of Weston et al., 1 Can. Ry. Cas. 487,
O.L.R. 15.

[Gray v. Borough of Danbury (1887), 54
Conn, 574, specially referred to.]

Heraur or; INjuRy

INJURY TO INFANT PLAYINC srREON; NoOTICE
TO PUBLIC THAT BRIDGE NOT TO BE USED.

While the defendants were repairing a
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highway bridge, having the entrance burri-
caded and a “No thoroughfare’’ notice, a

[Distinguished in Muma v. Can. Pac. Ry.

| Co., 14 O.L.R. 147, 6 Can. Ry. Cas. 444;

boy, after working hours but while it was |

still light, went upon the bridge and, step-
ping upon a loose plank, fell upon the rail-
way track beneath, and was killed. The
jury, having found no negligence on the
part of the boy, and that the company
were negligent in not having a watchman,
assessed the plaintifi’s damages at $800:—
Held, upon appeal, that the defendants
were not liable. Ricketts v. Markdale, 31
O.R. 610, doubted. Farrell v. Grand Trunk
Ry. Co., 2 Can. Ry. Cas. 249, 2 O.W.R. 85.

[Referred to in Burteh v. Can. Pae. Ry.
Co., 13 0.L.R. 632.]

Ove

AD BRIDGE; TRAIN OF FOREIGN COM=
PANY; STATUTORY HEIGHT OF CAR.

When a car of a foreign railway company
forms part of a train of a Canadian railway
company, it is “used” by the latter com-
sany Wi hin the meaning of 8. 192 of the
slnil\\'u.\ Act, 51 Viet. ¢. 29 (D.), so as to
make that company liable in damages for
the death of a brakesman caused by the
car being so high as not to leave the pre-
scribed headway between it and an over-
head bridge. Judgment of Meredith, C.J.,
affirmed. Atcheson v. Grand Trunk Ry.
Co., 1 Can. Ry. Cas. 490, 1 O.L.R. 168,

[Referred to in Deyo v. Kingston and
Pembroke Ry. Co., 8 O.L.R. 588; Stephens
v. Toronto Ry. Co., 11 O.L.R. 19.]

STATUTORY HEIGHT; OVERHEAD BRIDGE; CON-
TRIBUTORY NEGLIGENCE,

Upon the proper construction of s. 192
of the Dominion Railway Act of 1888, a
railway company, whether the owners or
not of a bridge under which their freight
cars pass, are prohibited from using higher
freight cars than such as admit of an open
and clear headway of seven feet between
the top of such cars and the bottom of the
lower beams of any bridge which is over
the railway. MecLauchlin v. The Grand
Trunk Ry. Co. (1886), 12 O.R. 418, and
Gibson v. Midland Ry. Co. (1883), 2 O.R.
658, distinguished.  Contributory negli-
gence may be a defence to an action founded
on a breach of statutory duty. A brake-
man, standing on the top of a freight car,
part of a moving train, was killed by coming
in contact with an overhead bridge:—Held,
that as the evidence shewed he was on top
of the car contrary to the rules of the
company, of which he was aware, the acci-
dent was caused by his own negligence,
and the defendants were not liable, although
there was not a clear headway space as
required by the above section. Deyo v.
Kingston and Pembroke Ry. Co., 4 Can.
Ry. Cas. 42, 8 O.L.R. 588.

referred to in Street v. Can. Pae. Ry. Co.,
18 Man. L.R. 342; followed in Ruddick v.
Can. Pac. Ry. Co., 8 Can. Ry. Cas. 484.)

DEFECTIVE BRIDGE; GRATUITOUS PASSENGERS;
LIABIUTY OF CARRIER.

In the absence of evidence of gross negli-
gence, a carrier is not liable for injuries
sustained by a gratuitous passenger. [Mof-
fat v. Bateman (L.R. 3 C.P. 115) followed.
Harris v. Perry & Co., [1903] 2 K.B.
219, distinguished.] Although a railway
company may have failed to properly
maintain a bridge under their control so
as to ensure the safety of persons travel-
ling upon their trains, the mere fact of
such omission of duty does not constitute
evidence of the gross negligence necessary
to maintain an action in damages for
the death of a gratuitous passenger.
Judgment appealed from (9 B.C. Rep. 433),
affirmed. Nightingale v. Union Colliery
Company of British Columbia, 4 Can. Ry.
Cas. 197, 35 Can. S.C.R. 65.

[Commented on in Barnett v. Grand
Trunk Ry. Co., 20 O.L.R. 300; discussed in
Ryckman v. Hamilton, (Erims‘)y, ete., Ry.
Co., 10 O.L.R. 419; followed in l(uyﬁef:i
v. B.C. Electric Co., 15 B.C.R. 366.]

Note on statutory height of bridges and
penalties for violation, 4 Can. Ry. Cas. 53.

Note on Bridges at Highways, 1 Can.
Ry. Cas. 497,

BUS LINE.
For access to station, see Stations.

CABS.

_For right of access to stations, see Sta-
tions.

CARRIAGE OF LIVE STOCK.

For injuries to animals running at large,
see Fences and Cattle-Guards.

For conditions limiting liability for the
loss or damage to cattle in transit, see
Limitation of Liability.

For notice of loss, or of claims, see Claims.

For carriage of animals creating nuisance,
see Nuisance.

Loss OR INJURY TO 11VE 8T0cK; CONDITION
OF BILL OF LADING.

Plaintiffs having carried on business for
over twenty-five years, and having shipped
live stocks frequently, should have known
of the conditions mentioned in the com-
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pany defendant’s bill of lading, and plain-
tiffs having failed to prove any fault or
negligence on the part of the company de-
fendant, the latter must be declared re-
lieved of any responsibility for the loss of
live stock in transit, under the terms of the
bill of lading dulv signed by plaintiffs.
Hatte et al. v. The Grand Trunk Ry. Co.,

18 Rev. de Jur. 320.

LIABILITY FOR INJURY.

The carrier who aceepts an animal for
transportation takes it under his care and
is in the position of a person using it. He
is, the r(-fun' liable nnn‘(-r the provisions of
Art. 10 ( for lhllll age which the animal
causes. Léonard v. Canadian Pacific Ry.
Co., Q.R. 35 8.C. 382.

FERRYMAN; TRANSPORTATION OF LIVE
MALS; R SIBILITY FOR LOSS OF.
Where a traveller put his horses upon a
ferry boat of the above description with
side-rails only 15 inches high, saw the risk
to which his animals were exposed, and
kept them under his own charge during the
crossing, he is not entitled to recover from
the owner of the ferry boat the value of a
horse which became frightened, jumped
overboard and was drowned where the a
cident occurred through no fault of omi
slon or commission on the part of the car-
rier or his employees, but from the restless
disposition of the horse and the inability
uf the owner to keep hlm qlm- Roussel
. Aumais, 18 Que. S.C. 4

ANI-

LIABILITY FOR LOSS OF DOG.

The defendants are, by the Railway Act,
51 Viet. ¢. 29 (D.), common carriers of ani-
mals of all kinds; and in this case were
held liable for the loss of a dog which was
received by them for carriage by their rail-
way and was not delivered to the plain-
tiff in accordance with the contract made
with him. Distinction between the Eng-
lish and Canadian Railway Acts pointed
out. Judgment of the County Court of
Wentworth affirmed. MeCormack v. Grand

Trunk Ry. Co., 3 Can. Ry. Cas. 185, 6

O.L.R. 577.

LIMITATION OF LIABILITY; CARRIAGE OF LIVE
STOCK.

The plaintiff delivered to the defendants,
at Stony Point, eighty-six hogs, and on the
following day he put on board the same car,
at Thamesville, on the way, twenty more
hogs, to be carried to Guelph. He got at
Stony Point a drover's pass to pass him in
charge of his stock. The agent there said
that he allowed the plaintiff to label the
car “Thamesville,” on condition that the
plaintiff would see the label changed, and

CARRIAGE OF LIVE STOCK.
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that if it had been labelled “Guelph' it
would not have stopped at Thamesville at
all. The plaintiff went as far as Thames-
ville with the hogs, and from thence went
on by express. By some error the car went
round by Hamilton; a delay of several days
oceurred, by whie I the hogs were injured,
and several “died; and when the car reached
Guelph nine were missing altogether. The
jury found that they were lost after leaving
Thamesville, but how they could not say.
Upon the shipping bill, as well as upon the
plaintifi’s pass, was endorsed a condition
that upon a free pass being given, defend-
ants would not be responsible for any neg-
ligence, default, or misconduct, gross, ecul-
pable, or otherwise, on the part of defend-
ants or their servants, or of any other per-
son causing or h-n«luu. to cause the death,
injury or detention of the goods:—Held,
that the condition proteeted the defendants,
for it sufficiently appeared that the loss
must have happened from some cause with-
in it; and, Quaere, whether it was not a
reasonable condition, the pass being given
to enable the plaintiff to accompany and
take care of the stock:—Held, also, that
the plaintiff was to blame for not having
the proper label put on at Thamesville, and
for not remaining himself or sending some-

one with the hogs. Farr v. Great Western

Ry. Co., 35 U.C.Q.B. 534.

LiMiTATION OF LIABILITY; CARRIAGE OF LIVE
STOCK.

To a declaration against defendants, set-
ting out a special contract entered into
with plaintiff to carry eertain cattle, where-
by plaintiff undertook “‘all risk of lnss, in-
jury, damage, and other contingencies in
loading, unloading, transportation, con-
veyance, and otherwise, no matter how
caused,” and alleging the consequent duty
on defendants’ part to furnish suitable and
safe carriages, and the breach of such duty,
whereby some of the cattle were killed and
others injured, defendants pleaded this spe-
cial contract, and that while said cattle
were being so conveyed a door of one of
the cars became open, and some of the
cattle fell out and were injured:—Held, on
demurrer, a good plea, and that defendants
were not liable. Hood v. Grand Trunk Ry.
Co., 20 U.C.C.P. 361.

LIMITATION OF LIABILITY;
srock; INABILITY TO
STAND CONDITIONS

Plaintiff sent some (-unlv from Beachville
by defendants’ railway, signing a paper
which declared that he undertook all risk

CARRIAGE OF LIVE
READ OR UNDER-

| of loss, injury or damage, in conveyance and

otherwise, whether arising from the negli-
gence, default, or misconduct, criminal or
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otherwise, on the part of defendants and
their servants. He was told by the station-
master that he would have to sign these
conditions, which he did without taking
time to read them. To an action for negli-
gence in the earriage of the cattle, by which
five of them were killed, defendants pleaded
these conditions, which the jury found that
the plaintiff had signed:—Held, that he
was bound by them, though he might not
have read or understood the paper.
O'Roarke v. Great Western Ry. Co., 23
U.C.Q.B. 427.]

[Simons v. Great Western Ry. Co., 2
C.B.N.8. 620, distinguished, as being found-
ed on the fraud practised on the plaintiff
to induce him to sign.|

SPECIAL CONTRACT; INJURY TO PERSONS IN
CHARGE TRAVELLING FREE.

The third parties shipped two car-loads
of horses over the -ln-l}vml:uns' line, and
placed G. and R. in charge. G. killed
and R. injured while on the defendants’
train, through the negligence of the defen-
dants, and in actions brought by the ad-
ministrator of the estate of G. and by R.
against the defendants judgments were re-
covered against the defendants for dam-
ages for the negligence. The defendants
sought indemnity against the third part
the owners and shippers of the horses.
Special contracts for shipment of live stock
were signed by the defendants’ agent and
by the third parties, the form of contr
being that authorized by the Board of R
way Commissioners under the Railway Act
of Canada. The rate of freight charged
was that authorized under Canadian class-
ification No. 14, dated the 15th December,
1908, and approved by the Board, in cases
where the stock is shipped under the terms
and conditions of the special contract,
which classification contains certain gen-
eral rules governing the transportation of
live stock, including this, that the owner
or his agent must accompany each car-load,
and owners or agents in charge of ear-loads
will be carried free on the same train with
their live stock, upon their signing the
special contract approved by the Board.
G. and R. were carried free, but neither
signed the special contract, nor was any
pass issued and delivered to either of them
embodying its terms, and neither of them
knew the contents of the special contraet.
Upon the face of each contract was written,
“Pass man in charge.”
ditions of the contract were, that the lia-
bility of the defendants should be restrict-
ed to 8100 for the loss of any one horse,

Among the con- |

| different one.

and that in case of the defendants granting |

to the shipper or any nominee or nominees

of the shipper a pass or privilege less than |
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full fare to ride on the train in which the
property is being carried, for the purpose
of caring for (h(‘ same while in transit, and
at the owner’s risk, then, as to every per-
son so travelling, the (lvf(*nd.m!s are to be
entirely free from liability in respect of his
death, injury, or damage, and whether it
be caused by the negligence of the defen-
dants or their servants or employees, or
otherwise howsoever. On the b.u'{ of the
contract, and as part of the document ap-
proved by the Board, provision was made
for each person ('llll”(‘t& to free passage to
sign his name, followed by a note that
agents must require such persons to write
their own names on the lines above. The
defendants’ agent neglected to observe this
direction:—Held, that the third parties
owed no duty to the defendants to inform
G. and R. of the terms of the special con-
tract, ) Looking at the express terms of
the written contract, including the rule set
forth in el cation 14, intended for the
guidance of Imth parties, and having re-
gard to all the circumstances under which
tln- contract was entered into, there was no
implied agreement on the part of the third
parties to indemnify the defendants, in
order to give the transaction such efficacy
as both parties must have intended it to
have. There would have been no claim
against which to be indemnified if the de-
fendants’ agent had performed his duty,
and it would be contrary to principle to
imply an agreement by the third parties
to protect the defendants from the con-
sequences of their own carelessn H
stein and Robinson v. Canadian Paci
Co., 12 Can. Ry. Cas. 141, 21 O.L.R.
[\lhrun-l in 12 Can. Ry. Cas.
).L.R. 536.]

INJURY TO PERSONS IN CHARGE TRAVELLING
ON PASS; CLAIM FOR INDEMNITY.

Ihlnl. ulhrmnu. the judgment of Teetzel,
J., 21 O.L.R. 575, 12 Can. Ry. Cas. 141
that the third parties were not bound to
indemnify the defendants in respect of the

aid to the plaintiffs. Per Garrow
The general rule as to the right of
indemnity 1s, that the claim, unless ex
pressly contracted for must be based upon
a previous request of some kind, either ex
press or implied, to do the act in ronpm'
of which the indemnity is claimed; and
there being no _express covenant or contrac!
of indemnity, it was impossible, in the cir
cumstances, to imply one; to do so woull
not be in furtherance of an existing con-
tract, but to make an entirely new and
Birmingham and District
Land Co. v. London and North Western
Ry. Co. (1886), 34 Ch.D. 261, 274, Shefficl]
Corporation v. Barclay, [1905] A.C. 302
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397, and Dugdale v. Lovering (1875), L.R. |

10 C.P. 196, specially referred to. Semble,
per Garrow, J.A., that the failure to ob-
tain the signatures of G. and R. was not
material—they could not repudiate the con-
tract which conferred the right which they
were exercising: Hall v. North Eastern ](_\
Co. (18'5) L.R. 10 Q.B. 437. Per Mere-
dith, sort of obligation, indem-
mty, lllsllmn('(' or otherwise, on the part
of the third parties, had been proved. Gold-
stein v. Canadian Pacific Ry. Co.; Robin-
son v. Canadian Pacific Ry. Co., 12 Can.
Ry. Cas. 485, 23 O.L.R. 536

LIABILITY OF RAILWAY TO CARETAKER OF
STOCK.

One tr;n’vlling upon a railway in charge
of live stock at a reduced e, which 1s

paid by the ﬂ’llp]n‘l of the live stock, is not

ound by a special contract between the
shipper and the railway company relieving
the company from liability in case of his
death or injury, of which he had no knowl-
edge, to which he was not a party, and from
which he derived no benefit, where the rail-
way company failed to do what wasnece
to bring the special conditions of the con-
tract to the attention of the traveller.
Robinson v. Grand Trunk Ry., 12 D.L.R.
696, 15 Can. Ry. Cas. 264, 47 Can. S.C.R.
622.

[Robinson v. Grand Trunk Ry. Co., 8
D.L.R. 1002, rev
Trunk Ry. Co., 5 D.L.R. 513, restored.|

Note on liability of common carrier for
loss of or damage to animals it undertakes
to carry, 3 Can. Ry. Cas. 180.

CARRIERS OF GOODS.
A. Carriage of Freight.

B. Express and Transfer Companies.
C. Lien for Charges.

For carriage of live stock, see Carriage
of Live Stock.

For rights and liabilities of Government
railways, see Government Rail

For conditions limiting lmblln\. see
Limitation of Liability.

For notice of claims, or of loss, see Claims.

For limitation of actions, see Limitation
of Actions.

For authority of freight agents, see
Freight Agents.

A. Carriage of Freight.
INTERPRETATION OF AGREEMENT; CONTROLL-
ABLE FREIGHT,
By an agreement providing that the de-
fendants should ship by the lines of the

ersed; Robinson v. Grand |

plaintiffs their controllable freight for
points reached by the lines of the plaintiffs
and their connections to the amount of
£35,000 per annum, if the controllable
freight amounted to that; if not, then all
of it. The defendants contended that the
plaintiffs should supply them with cars for
the carriage of the freight according to the
custom or practice alleged to be usual in
the case of a local line bringing freight to
a trunk line consigned to a point on the
trunk line or reached by its connee nun-n
Held, restoring the ]II(lLIIIl‘ it of Boyd, €

at the trial and reversing the Court of
Appeal, Maelennan, J.. 1I|n~u-n||ng (1
That “‘controllable freight'’ means busi-
ness, that l\ goods, which the shipper has
not himself directed to be carried by a par-
ticular line or route to its destination. (2
That the alleged practice to supply cars
was not to be imported into the special
contract between the plaintiffs and defen-
dants. (3) That the contract was plain,
certain and unambiguous both on its face
and when applied to the subject of it for
fulfilment and execution, and its meaning
was not rendered uncertain by anything
extrinsic; and the evidence that the plain-
tiffs’ officers for a time acted upon the de-
fendants’ understanding of the contract
would not affect the legal construction of
it. (4) That the plaintiffs were entitled to
a reference to ascertain the amount received
for any ‘“‘controllable freight” shipped by
the defendants contrary to the terms of the
agreeme: m Michigan Central Ry. Co. v
Lake Erie and Detroit River Ry. Co., 6
Can. l(\ Cas. 83

AGREEMENT TO FURNISH CARGOES; IMPOssI-
BILITY OF PERFORMANCE; Forrurrouvs
EVENT; DESTRUCTION OF BRIDGE

A railway company undertaking to fur-
nish full cargoes for ships, supplying the
quantity that may be wanting in any case,
is discharged from such obligation by any
fortuitous event, as when a bridge on its
line is burned down by a forest fire, so that

the railway company is absolutely ;m-\'vmml

from delivering the cargoes it had under-

taken to furnish. Furness, Withy & Co. v

Great North. Ry. C 10 Can. Ry. Cas.

440, Que. R. 32 8.C. 121.

[Affirmed in part and varied as to damages
in 10 Can. Ry. Cas. 453 (Qu(- K.B.), 42 Can.

S.C.R. 234, 10 Can. Ry. Cas. 479.]

CarGoes For sTEAMERS; ConTrACT; IMPOS-
SIBILITY OF PERFORMANCE; DESTRUCTION
OF BRIDGE; VIS MAJOR.

A railway company, which agrees to pro-
vide full cargoes for steamers and to pay
for any unfilled space on such steamers, is
not relieved of its obligation by reason of

-
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fortuitous event, when a bridge on its line
has been destroyed by a fire of unknown

origin and the railway company is thereby |

revented from delivering, over its own
ine, the cargoes it had undertaken to pro-
vide. To free itself from liability the rail-
way company would have to prove that
there had been such a fire as would consti-
tute vis major.  Furness, Withy & Co. v.
Great North. Ry. Co., 10 Can. Ry. Cas.
453 (Que. K.B.).
[Varied as to quantum of damages in 42
Can. 8.C.R. 234, 10 Can. Ry. Cas. 479.]

FURNISHING CARGOES;
FAILURE TO FIND FULL
CARGOES; VIS MAJOR.

Appeal from the judgment of the Court
of King's Bench, appeal side, 10 Can. Ry.
Cas. 453, affirming the judgment of the
Superior Court, District of Quebec (10 Can.
Ry. Cas. 440, Q.R. 32 S.C. 121), which
maintained the plaintiffs’ (respondents’)
action, in part, and increasing the amount
awarded by that judgment to $3,992, with
interest and costs. Great Northern Ry.
Co. v. Furness, Withy & Co., 10 Can. Ry.
Cas. 479, 42 Can. S.C.R. 234.
CARRIAGE OVER CONNECTING LIN

RITY OF FREIGHT AGENT.

E., in British Columbia, being about to
purchase goods from G., in Ontario, signed,
on request of the freight agent of the North-
ern Pacific Ry. Co. in British Columbia, a
letter to G. asking him to ship goods via
Grand Trunk Railway and Chicago and
N.W., care Northern Pacific Railway at St.
Paul. This letter was forwarded to the
freight agent of the Northern Pacific Ry.
Co. at Toronto, who sent it to G., and
wrote to him, ““I enclose you card of advice
and if you will kindly fill it up when you
make the shipment send it to me, 1 will
trace and hurry them through, and advise
you of delivery to consignee.” G. shipped
the goods as suggested in this letter, de-
liverable to his own order in British Colum-
bia:—Held, affirming the decision of the
Court of Appeal, that on arrival of the

oods at St. Paul the Northern Pacific Ry.

0. was bound to accept delivery of them
for carriage to British Columbia and to
expedite such carriage; that they were in
the care of said company from St. Paul to
British Columbia; that the freight agent at
Toronto had authority so to bind the com-
pany; and that the company was liable to
G. for the value of the goods which were
delivered to E. at British Columbia with-
out an order from G., and not paid for.
21 A.R. (Ont.) 322, affirming 22 O.R. 645,

Avrno-

[Referred to in Boyle v. Vietoria Y.T.
Co., 9 B.C.R. 322,]

CARRIERS OF GOODS; LIABILITY FOR ARTICLES
8TOLEN; FAILURE TO COUNT OR CHECK.

The plaintiff shipped a ber of bundl
of iron by defendants’ railway from Mont-
real to London, subject to a condition that
on its arrival, and on being detached from
the train, the delivery was to be complete
and the liability of defendants to terminate.
On the arrival of the iron defendants forth-
with sent the plaintiff advice notes of its
arrival, on which were endorsed the above
conditions, and from which it would appear
| that all the iron had arrived; and requested

him to send for it without delay, and that it
| thenceforth remained at his risk. The
| plaintiff, who was the ticket clerk at the
London station during all the time that the
iron was there, saw the iron and could have
counted the bundles and have seen that they
were correct. Instead, however, of doing so
and taking it away, he allowed it to remain
in a place where, by an arrangement which
had existed for some years between him and
defendants, it was accustomed to be placed
free of charge and for his sole convenience,
and where he was enabled, from time to
time, to send for and take such portions as
he required:—Held, that under these ecir-
cumstances defendants were not bound to
shew that all the iron shipped had in fact
arrived; that thercfore no liability would
attach upon them for an alleged deficiency;
| and, at all events, that this point could not

| now be raised, as it was not taken at the

trinl. Tavlor v. Grand Trunk Ry. Co.,
24 U.C.C.P. 582.

CARRIERS OF GooDS; LOSS OF GOODS AT STA-
TI0N; JUS TERTI; RIGHT OF RECOVERY.

Plaintiff had sold certain goods to M.,
which were at the time lying at defendants’
railway station, and defendants were fully
aware of the sale, but notwithstanding they
contracted with plaintiff to carry and deliver
them for him as required, and gave him a
shipping bill accordingly. In an action by
plaintifi against defendants for the non-
delivery:—Held, that the defendants could
not set up M.’s title to the goods as against
the plaintiff. It further appeared that
beyond the fact of M. having notified de-
fendants of his claim, and making a demand
for the goods, he did nothiug to indicate his
intention of looking to them for damages,
but in fact sued plaintiff and recovered the
whole amount of his elaim from him:—Held,
that the case could not be brought within
the principle of a bailee setting up the jus
tertii against the bailor, as there was here

affirmed. Northern Pacific Ry. Co. v. | no bona fide defending in right and title of

Grant, 24 Can. S.C.R. 546.

| such third person. Held, also, that plaintiff
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the property converted, and not merely the
difference between the price at the time of
refusal to deliver and tender of it back again.
The tender in question was made in writing
by defendants’ solicitor, two days before
the commission day of the assizes, offering
for plaintiffi’s acceptance the fifty kegs of
butter (the goods in question), sold by him
to M., and for which M. had recovered
nfuilmt him, stating same to be at T. at
plaintiff's own risk:—Held, wholly illusory,
and not to partake of any of the incidents
of a legal tender. Brill v. Grand Trunk Ry.
Co., 20 U.C.C.P, 440.

[See Milligan v. Grand Trunk Ry. Co., 17
U.C.C.P. 115, 3.03; Crawford v. Great
Western Ry. Co., 18 U.C.C.P. 510, p. 3192.)

CARRIER
OF

OF GOODS; Nox-peLivery; Norice
ECESSITY FOR PROMPT DELIVERY.

In an action by plaintiffs against de-
fendants for damages occasioned by the
non-delivery of a certain article of machin-
ery contracted to be delivered by them for
l;lmnliﬂa, it appeared that no notice had

een given at the time of the contract to the
defendants of the necessity for a prompt de-
livery of the machinery, nor of the use it was
to be put to:—Held, on the authority of
Cory v. The Thames Iron Works Co., L.R.
3 Q.B. 181, affirming Hadley v. Baxendale,
9 Ex. 341, that the plaintiffs could only re-
cover the value of the missing article, and
were not entitled to the loss of profits arising
from this non-delivery, or the wages of cer-
tain workmen employed upon the building in
which the machinery was to be used. The
Ruthven Woollen Manufacturing Co. v.
Great Western Ry. Co., 18 U.C.C.P. 316.

CARRIERS OF GOODS; [RON INJURED BY RUST
IN RAILWAY YARD; FAILURE TO CHECK
AMOUNT.

Defendants received 2000 bundles of hoop
iron to be carried to London and delivered
at their station there to the plaintiffs. On
its arrival, thd pluinliﬂ'x having no agent
in London and living in Montreal, defend-
ants sent to them their advice notes of the
arrival, and unloaded the iron in their
yard, where it remained for nearly three
wecks and was injured by rust and
exposure: — Held, that the defendants
as common carriers were not liable.
Eighteen bundles were missing, and
defendants’ officers, not having checked
the number taken out of the cars, could
only say that if the 2000 bundles arrived
there it was all placed in the yard, and

must have been stolen from there:—Held, |
that the defendants were liable for the '

CARRIERS OF GOODS (FREIGHT).

was entitled to recover the whole value of |
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eighteen bundles. Hall et al.
Trunk Ry. Co., 34 U.C.Q.B. 517.

[See Milligan v. Grand Trunk Ry. Co., 17
U.C.C.P. 115, p. 3203.]

CARRIERS OF GOODS; STOPPAGE IN TRANSITU;
Norice or.

Goods which came from Montreal in bond,
osited in the customs warchouse
and Trunk Ry. Station at Toronto.
The consignees became insolvent, and the
consignors gave notice of stoppage in tran-
situ to the railway company, after which
the agent of the company gave an order for
delivery on payment of charges to another
person, who made the entry and received
them from the customs:—Held, that such
notice was sufficient, though in such cases
it is advisable to give notice also to the
customs officer; and that an action would lie
against the company for such delivery.
Ascher v. Grand Trunk Ry. Co., 36 Q.B.
609.

CARRIERS OF GooDS; YARDS AND WARE-
HOUSES; DELAY IN DELIVERY; LIMITATION
OF LIABILITY.

On 3rd of April, 1871, defendants received
at Montreal a case of hats to be carried to
Toronto, consigned to the plaintiffs.
The goods arrived in due course at To-
ronto, and were placed in defendants’
warehouse, but were not delivered to the
plaintiffs until the 15th of June following,
whereby the sale of the goods was lost, and
their value very considerably deteriorated.
It appeared, however, that the goods were
carried under this special condition: “The
company will not be responsible for any
umn‘s left until ealled for or to order, ware-
housed for the convenience of the parties
to whom they belong, or by or to whom they
are consigned; and that the delivery of the
goods will be considered complete, and the
responsibilities of the company will be eon-
sidered to terminate, when placed in the
company’s ghed or warehouse But it
also appeared that it was the custom of
defendants to deliver to the consignees goods
brought by them and warehoused, and to
charge for the cartage in the freight:—Held,
that the condition would only relieve de-
fendants from liability as common carriers,
but not as warchousemen; and that being
bound in the latter capacity to deliver the
goods, they were liable for the loss sus-
tained by the detention, It appeared also
that the address in the shipping bill was not
very distinetly written and it was con-
tended that this was the cause of the delay;
but this was expressly left to the jury, who
found for the plaintiffs, and the court would
not interfere. McCrosson et al. v. Grand
Trunk Ry. Co., 23 U.C.C.P. 107.

v. Grand
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[See Penton v. Grand Trunk Ry. Co.,
28 U.C.Q.B. 367, p. 3188; Hall v. Grand
Trunk Ry. Co., 34 U.C.Q.B. 517, p. 3200;
Mason v. Grand Trunk Ry. Co., 37 U.C.Q.B.
163, p. 3194, |

Carriers oF Goops: Yarps axp Ware-
JELIVERY TO BONDED WARE-
Deray; Liasiuiry,

Declaration, that the plaintiff delivered
goods to defendants as common riers,
valued at £150, to be safely conveyed from
Suspension Bridge to Toronto, within a
reasonable time, for hire. Breach, that
defendants did not, within such reasonable
time, take care of and convey the said goods
to Toronto, and never delivered he same.
The plaintiff, on the 24th July, 1856, re-
ceived a notice that “the undermentioned
goods consigned to you have arrived here
this day; we will thank you to send for them
as soon as possible, as they remain here at
your risk and expense.” The goods were
spring goods, which had arrived from the
Bridge on the 5th of April and 11th of March,
and were placed by defendants in a bonded
warchouse, being subject to duties. Being
unseasonable at the time of receipt of the
notice, plaintiff refused to take them:—
Held, that the goods being bonded goods,
subject 1o duty, and defendants having
conveyed them within a reasonable time
to the warehouse, where they were bound
by law to deliver them, they were not bound
to give notice of their arrival there, and
their duty as common carriers had ceased.
The last case confirmed. O'Neill v. Great
Western Ry. Co., 7 U.C.C.P. 203.

CARRIERS OF GOODS; YARDS AND WAREHOUSES}
Loss OF GOODS BY FIRE; LIABILITY A8
WAREHOUSEMEN.

Plaintiff delivered to defendants, as com-
mon carriers, foreign goods in bond at
Buffalo, to be carried to Brantford, valued
at £69 3s. A receipt was given (26th
April, 1854) for (amongst other things) a
box at Buffalo for way station. The con-
tract alleged was to carry the goods from
Buffalo to Brantford, and there to deposit
and keep them for the plaintiff, for reward,
&e.  Frequently, before defendants’ freight

station was burnt at Brantford (on the |

8th or 9th May, 1854), and afterwards, the
plaintiff applied for the goods, when the
answer was ‘‘not arrived.””  On 9th of May
the answer was, “burnt up.” It was ad-
mitted that the goods arrived on the 5th
or 6th of May, and were stored in a bonded
warehouse in defendants’ control, and were
burnt up on the 8th or 9th, and that no notice
of arrival was sent to the consignee:—Held,
that under the contract as stated in the
declaration and proved, defendants’ lia-

| bility as common carriers had ceased, and

| that” of warchousemen commenced; and
that whatever their liability was as ware-
housemen, they were not liable under the
contract as alleged, and not bound to give
notice. Bowie v. Buffalo, Brantford, and
Goderich Ry. Co., 7 U.C.C.P. 191.

Loss BY FIRE IN WAREHOUSE.

In an action by 8., a merchant at Merlin,
Ont., against the Lake Erie and Detroit
River Ry. Co., the statement of claim al-
leged that 8. had purchased goods from
varties in Toronto and elsewhere to be de-
ivered, some to the G.T.R. Co., and the
rest to the C.P.R. and other companies,
by the said several companies to be, and
the same were, transferred to the Lake
Erie, ete., Co., for carriage to Merlin,
and that on receipt by the Lake Erie Com-
pany of the goods it became their duty to
carry them safely to Merlin, and deliver
them to 8. There was also an allegation
of a contract by the Lake Erie for storage
of the goods and delivery to S. when re-
quested, and of lack of proper care where-
by the goods were lost. The goods were
destroyed by fire while stored in a building
owned by the Lake Erie Co. at Merlin:—
Held, reversing the decision of the Court
of Appeal, that as to the goods delivered
to the G.T.R. Co. to be transferred to
the Lake Erie Co., as alleged, if the cause
of action stated was one arising ex delicto
it must fail, as the evidence shewed that
the goods were received from the ]
Co. for carriage under the terms of a special
contract contained in the bill of lading
and shipping note given by the G.T.R. Co.
to the consignors, and if it was a cause of
action founded on contract it must also
fail as the contract under which the goods
were received by the G.T.R. Co., pro-
vided among other things, that the com-
pany would not be liable for the loss of
oods by fire; that goods stored should
go at sole risk of the owners; and that the
yrovisions should apply to and for the

enefit of every carrier:—Held, further,
that as to the goods delivered to the com-
panies other than the G.T.R. Co. to be
transferred to the Lake Erie Co., the latter
company was liable under the contract
for storage; that the goods were in its pos-
gession as warehousemen, and the bills
of lading contained no clause, as did those
of the G.T.R. Co., giving subsequent car-
| riers the benefit of their provisions; and
that as the two courts below had held that
the loss was caused by the negligence of
servants of the Lake Erie Co., such finding
[should mot be interfered with:—Held,
| also, that as to goods carried on a bill of
! lading issued by the Lake Erie Co., there
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charge of the company,

venience of shippers. 17 P.R. (Ont.) 2
reversed. Lake Erie and Detroit Riv
Railway Company v. Sales et al.

N.C.R. 663.

[Vide Richardson v. Can. Pac. Ry. Co.,
19 O.R. 369; rvln-m‘l m 1 llmll'\ v. Harri-
son, 17 P.R. (Ont.)

O.L.R. 639; applied 1
press Co., Q R. 20 8.C. 2:

v. Can. North. Ry. Co., 21 O.L.R
distinguished Allen v. Can Pac.
19 O.L.R. 510,21 O.L.R. 416.]

CoNNECTING  LINES; DaMAGE 10
ADMISSION AND PROMISES OF SERVANTS.
The consignee of goods earried by two
successive carriers has recourse only against
the latter for the damaged rundll.un in

178;

which they may be delivered upon estab-
50 cases

lishing his negligence. Proof that
of oranges, out of 200 were damaged when
the shipment was transferred from the first
to the second carrier raises a violent pre-
sumption that they were in a damaged
condition and relieves the second carrier
from liability for damages. (2) A transpor-
tation company is not bound by the ad-
missions or promises of its employees un-
less it is shewn that those employees were
authorized to make such mYmissiuns or
promises. Coté v. Grand Trunk Ry. Co.,

Q.R. 28 8.C. 529 (Sup. Ct.).

GoODS IN BOND; ARRIVAL AT DESTINATION;
NOTICE TO CONSIGNEES; PAYMENT OF
pUTY; COLLECTOR'S WARRANT FOR DELIV-
ERY; NEGLIGENCE OF CUSTOMS OFFICER
IN MISLAYING WARRANT.

De Toumancourt v. Grand Trunk Ry.
0., 6 E.L.R. 367 (Que.).

(GOODS LOST IN TRANSIT; SHIPPING DIRECTIONS.
Plaintiffs shipped a number of cases of
goods by the Dominion Atlantic Railway
addressed to M. & Co. at Winnipeg, Man.,
giving directions, by words written across
the face of the shipping bill, to *Ship.
C.P.R.” At St. John, N.B., where the
system of the Dominion Atlantic Railway
terminated, the goods were handed over
to the defendant company, who issued a
new shipping bill acknow lodgmg the receipt
of the goods from (name blank) in apparent
good order and condition, to be forwarded
to the consignee subject to terms and con-
ditions set out on the shipping bill, which
was stated to be “ dellvem’l by the company
and aceepted by consignor or his agent,”

as the basis upon which the receipt for the |

CARRIERS OF GOODS (FREIGHT).

WAS an express prov ision therein that owners
should incur all risk of loss of goods in
as warchousemen;
and that such condition was a reasonable
one as the company only undertakes to
wvarchouse goods of necessity and for con-

¢ I"
26 Can.

. Boyd, 6
rican Eix-
;approved Laurie |

Ry. Co.,

GOODS;
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property mentioned was given. Several
of the cases having been lost in transit:—
Held, affirming the judgment of the trial
Judge, that the directions given by plai
tiffs to the Dominion Atlantic Ry. Co.
to “ship C.P.R."” constituted the compan
to which the goods were first dvh\q-rwr
plumlllTn agents, to enter into a new con-
tract with defendant company at St. John,
and established a privity uf contract be-
tween plaintiffs and the defendant company,
and that the latter company was liable
directly to plaintiffs for the loss of the goods
while in their custody. MeKenzie et al.
v. Canadian Pacific Ry. Co., 43 N.S.R. 452.

LIMITATION OF LIABILITY; DELIVERY OF GOODS
TO CONNECTING LINES,

Declaration upon a contract by defend-
ants to carry goods from St. Mary’s to Ham-
ilton within a reasonable time, alleging non-
performance. Plea, that the goods were
carried upon ce rtain special conditions, pro-
viding, in substance, that goods addressed to
points beyond defendants’ railway would be
forwarded by pnhln‘ carriers, and defend-
ants’ rvspmmblhl\ should cease on notice
to such carriers that the goods were ready
for them; and that defendants should not be
responsible for any damage or detention
after said notice, or beyond their limits,
nor for “claims arising from delay or de-
tention of any train, whether in starting, or
at any station, or in the course of the
journey.” And the defendants alleged that
they had no station at Hamilton, tm(l that
they conveyed the goods to their nearest
station thereto, and handed them over to
the Great Western Ry. Co., which conveyed
them to Hamilton. R(‘phcnuon, that the
plaintifl sues not only for the neglect and
delay in the plea alleged, but for unreason-
able delay by defendants at St. Mary's, and
for neglect to carry from thence to their
station nearest to Hamilton. Rejoinder,
repeating the conditions set out in the plea,
and alleging that defendants only agreed to
carry on those conditions:—Held, on de-
murrer, that the rejoinder was bad, for not
stating any facts to bring defendants within
the conditions; and that the plea was bad
for not averring that defendants conveyed
the goods to their nearest station to Hamil-
ton, and gave notice to the Great Western
Ry. Co., within a reasonable time. Devlin
v. Grand Trunk Ry. Co., 30 U.C.Q.B. 537.

LIMITATION OF LIABILITY; DESTRUCTION OF
GOODS IN TRANSIT; CONNECTING LINES.
Plaintifi’s correspondents in Chicago de-
livered there to the Michigan Southern Ry.
Co. certain merchandise, to be transported
to Toronto for plaintiff, that company at
the time of delivery giving a receipt-note to
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1

s0; for that the loss by fire arose from the

tiff’s corresy he merchand in
question, consigned to plaintiff at Toronto,
to be transported over their line of road to
their terminus, and delivered to the com-
pany whose line might be considered a part
of the route, to be carried to the place of
destination; the Michigan company not to
be liable as common earriers for the goods
whilst at any of their stations awaiting de-
livery to the company which was to forward
them; and that no company or carrier form-
ing part of the line over which the freight
was to be carried, should be responsible for
demurrage or detention at its terminus, or
beyond or on any part of the line, arising
from any accumulation or over pressure of
business; and that ““the company’ should
not be liable for the destruction or damage
of the freight from any cause whilst in the
depot of the company, or for any loss or
damage from “‘providential”’ causes, or from
fire, whilst in transit or at the stations.
There was an arrangement between the
Michigan company and defendants that the
latter should carry their freight from the
terminus of their line to certain points in
Canada, and this freight arrived in Detroit,
the terminus of the Michigan company, who
telegraphed defendants’ agent the day before
its destruction by fire, that it was in store,
and requested them to forward it. De-
fendants had such an accumulation of freight
on hand that they could not transport it all
over their line, and could not therefore re-
ceive plaintifi’s goods, which were de-
slrn‘vc:l by fire at the Michigan company’s
station in Detroit, the day after the defend-
ants were advised of their arrival. In an
action against defendants for the value of
the goods, charging a refusal on their part
to receive them:—Held, that the plaintiff
could not recover, for that under the receipt-
note given by the Michigan company, they
became the carriers; but that they only un-
dertook to ecarry over their own line, and
were plaintifi's agents to deliver over his
merchandise to defendants to be carried to
Toronto; but that the arrangement between
them and defendants created no privity
between defendants and plaintiff, so as to
enable him to sue defendants for not carry-
ing it out; and that, even if defendants were
bound to receive the merchandise at De-
troit, for earriage to Toronto, the evidence
shewed that they were not liable for not re-
ceiving, owing to the overcrowded state
of their premises, and the pressure of freight
upon them:—Held, also, that plaintiff could
not, in any ease, recover more than nominal
damages, as the value of the goods would
not be the damages naturally flowing from
a breach of contract to carry, in disregard
of defendants’ common law obligation to do

the effect that they had received from plain- |
A 0 i

to insure, and it would by no means
follow that, even if defendants had received
the propert,}'. it might not have been on the
express condition of exemption from liability
in that event:—Held, also, that the condi-
tion that “‘the company’’ should not be liable
for loss from providential causes, or from
fire from any cause whatever, etc., applied
to the Michigan company alone, and not to
defendants also. Crawford v. Great Western
Ry. Co., 18 U.C.C.P. 510.

LivrraTioN oF LiABmuTy; FRUIT FROZEN IN
TRANSIT.

Held, that s. 20, sub-s. 4, of the Railway
Act, 1868, 31 Vict, c. 68, D., as amended by
34 Vict. c. 43, 8. 5, D., is not, by virtue of
8. 7 of the latter Act, made applicable to the

| Great Western Ry. Co.; and therefore that

they were not deprived of the protection
afforded by one of their special conditions—
which stated that fruit was to be carried
only at the risk of the owners, and that they
would not be liable for injury occasioned by
frost—although the jury found that the
fruit in question, which was being carried
by them, became frozen owing to their negli-
gence. Scott et al. v. Great Western Ry,
Co., 23 U.C.C.P. 182.

LIMITATION OF LIABILITY; (GOODS OF COMBUS-
TIBLE NATURE.

Defendants received at Petrolia two car-
loads of coal oil to be carried to London.
The shipping notes stated, “The G.W. Ry.
will please receive the undermentioned prop-
erty, to be sent subject to their tariff, and
under the conditions stated above and on
the other side,”” one of which conditions was
that the defendants would not be liable for
the loss or damage to goods of a combustible
nature. One of the cars never arrived, and
defendants could give no account of it; the
other reached London, and was damaged
there, as was supposed, and all the oil in it
lost:—Held, that defendants were liable, for
the condition related only to risk of carriage
Fitzgerald et al. v. Great Western Ry. Co
30 U.C.Q.B. 525.

PERISHABLE ARTICLES; LOSS THROUGH uUN
AVOIDABLE DELAY.

Defendants, an express company, under-
took to forward a quantity of fresh fish for
pluimiﬂs from Port Mulgrave, in the Prov-
mee of Nova Scotia, to New York, and the
evidence shewed that defendants spared no
effort to have the fish forwarded with all
possible despatch, but on account of the
Journals of the car upon which they were
placed heating, the car was delayed at two
points, and vhen the fish arrived at their
destination they were spoiled, and that the
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accident which caused the delay was one
which could not have been avoided:—
Held, that the trial Judge erred in not sub-
mitting to the jury questions tendered on
behalf of the defendants, and intended to
secure the finding of the jury as to where
the defendants were negligent or failed in
their undertaking, such finding being mat-
erial to the decision of the case. The jury
found in answer to the only question sub-
mitted that defendant company did not de-
liver the fish within a reasonable time,
looking at all the ecircumstances of the
case:—Held, that the latter finding wusl
against the weight of evidence and could
not stand, and that there must be a new
trial. Matthews v. Canadian Express Co.,
44 N.S.R. 202,

MispeELivery; “Orper’’; PropucTioNn orF
SHIPPING BILLS.

The plaintiff knowing that the defen-
dants sometimes delivered goods without
production of the shipping bills where not
consigned ‘““to order,” consigned certain
goods to the “I. C. Company,” not yet in-
corporated, and the defendants delivered
them to an individual carrying on business
in that name and at the ostensible office of
the company, without production of the
bill:—llclld, that the defendants were not
liable for misdelivery. There is no law in
Ontario requiring carriers to take up ship-
ping bills before the delivery of goods.
Conley v. Canadian Pacific Ry., 32 O.R. 258,
s;:llrmud by a Divisional Court, 1 O.L.R.
345,

DESTRUCTION OF GOODS BY FIRE; TERMINA- |
TION OF TRANSIT; WAREHOUSEMEN. |
The defendant company between the 30th |
April and the 4th May received goods at |
Winnipeg from the plaintiffs for carriage.
The goods were addressed to the plaintiffs,
in some instances, ‘‘Prince Albert,” in
others, “Prince Albert via Qu'Appelle,” in
others, ‘“Prince Albert, Qu'Appelle,” in
others, “Duck Lake, Qu’Appelle,’”” in others.
“C/o George Hanwall, Qu'Appelle.” Of
the places named, only Qu'Appelle was a |
station on the company’s line. The goods
were destroyed by fire about noon, on the
13th May. They had arrived at Qu'Appelle
from day to day between the 5th and noon
of the 12th May, and were apparently on
the same days put in the company’s freight
sheds. The plaintiff’s agent at Qu’Appelle
was aware each day of the arrival of the
goods:—Held, following Mayer v. G.T.R.,
31 U.C.C.P. 248, that the company’s duties
a8 common carriers had ceased before
the fire, and that they were liable, if at
all, only as warehousemen. Walters v.
Can. Pac. Ry. Co., 1 Terr. L.R. 88,

5-Ry. D,

NON-ACCEPTANCE BY CONSIGNEES; Liasmry
AS WAREHOUSEMEN.
A railway company ceases to be liable as
a carrier, and the transitus is at an end
when the consignees refuse to accept the
goods. Upon such refusal the railway com-
pany became involuntary bailees of the
goods, with the duty to the owners of tak-
ing reasonable care of them and delivering
them to the owners when required. An
amendment to the record allowing the
plaintiffs (who had sued the defendants as
carriers for non-delivery) to claim against
the defendants as warchousemen, ordered.
Frankel v. Grand Trunk Ry. Co., 2 Can. Ry.
Cas. 136.
[Reversed in part in 33 Can. 8.C.R. 115,
2 Can. Ry. Cas. 155.)

NON-ACCEPTANC

Y CONSIGNEE; LIABILITY A8
LIABILITY FOR GROSS

F. Bros., dealers in scrap iron at Toronto,
for some time prior to and after 1897 had
sold iron to a Rolling Mills Co. at Sunnyside
in Toronto West. The G.T.R. had no sta-
tion at Sunnyside, the nearest being at
Swansea, a mile further west, but the Roll-
ing Mills Co. had a siding capable of holding
three or four cars. In 1807 I. Bros. instruc-
ted the G.T.R. Co. to deliver all cars ad-
dressed to their order at Swansea or Sunny-
side to the Rolling Mills Co., and in Octo-
ber, 1809, they had a contract to sell cer-
tain quantities of different kinds of iron to
the company and shipped to them at var-
ious times up to January 2nd, 1900, five

| cars, one addressed to the company and

the others to themselves at Sunnyside.
On January 10th the company notified F.
Bros. that previous shipment had con-
tained iron not suitable for their business
and not of the kind contracted for and re-
fused to acecpt more until a new arrange-
ment was made, and about the middle of
January they refused to accept part of the
five cars and the remainder I!wfure the end
of January. On February 4th the cars
were placed on a siding to be out of the
way and were there frozen in. On Feb-
ruary 9th F. Bros. were notified that the
cars were there subject to their orders
and two days later F., one of the firm, went

| to Swansea and met the company’s man-

ager. They could not get at the cars where
they were and F. arranged with the sta-
tion agent to have them placed on the com-
pany’s siding and he would have what the
company would accept taken to the mills
in teams. The cars could not be moved
until the end of April when the price of the
iron had fallen, and F. Bros. would not ac-
cept them, but after considerable corre-
spondence and negotiation they took them
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Aadaocat

away in the following October and brought | be responsible for any d or
an action against the G.T.R. Co. founded | &c., after such notice, or beyond their
on the failure to deliver the cars. It ap- limits. The goods were carried by de-
peared that in previous shipments the cars | fendants to Collingwood, and thence by
were usually forwarded to the rolling mills the Lake Superio steamers to Duluth,
on receipt of an order therefor from the | where they were delivered to the N.P.R. Co.
company but sometimes they were sent | and carried by them and K.'s steamers
without instructions, and on Februrary 3rd = to Fort Garry, and there delivered to G.G.
the station agent had written to F. {iros. Allen, but without th payment of he price.
that the cars were at Swansea and would The plaintiff then made a claim against
be sent down to the rolling mills:—Held, defendants for such delivery without pay-
affirming the judgment of the Court of Ap- ment, and so opened his case at the trial,
peal, that the Rolling Mills Co. were con- but on its appearing that payment was to
signees of all the cars and that they had = be made to the express company, and on the
the right to reject them at Swansea if not plaintiff stating that his claim was for the
according to contract. Having exercised = delivery without his order or endorsement
such right the railway company were not of the shipping note, his elaim was rested
liable as carriers, the transitus having on this ground:—Held, that plaintiff could
come to an end at Swansea by refusal of mnot recover, for that he defendants’ con-
the company to receive them.  The Court = tract was only to carry to Duluth, and on
of Appeal, while relieving the railway com- | the delivery there to the N.P.R. Co., their
»any from liability as carriers, held them @ liability was at an end. Semble, that even
iable as warehousemen and ordered a re- if defendants’ contract extended to Fort
ference to ascertain the damages on that | Garry, there would be no liability, for the
head. Held, reversing such decision, Mills, | evidence shewed that it was never ine
J., dissenting, that the action was not | tended that the goods should not be given
brought against the railway company as | up except on a formal order by the plaintiff
warehousemen, and as they could only be | or endorsement of the shipping bill. Rennie
liable as such for gross negligence and the | v. Northern Ry. Co., 27 L.C.C.l’. 153

question of negligence had never been ) - .
raised nor tried, the action must be dis- | LIMITATION OF LIABILITY; LIABILITY BEYOND
INITIAL LINE; NOTICE OR CONDITION.

missed in toto, with reservation of the | AN, v
right of F. Bros. to bring a further action | The plaintiff signed a paper requesting the
should they see fit. Grand Trunk Ry. Co. | defendants to forward certain goods re-
of Canada v, Frankel Brothers, 2 Can. Ry. | ceived from him at Toronto, to Indiana-
Cas. 155, 33 Can. S.C.R. 115. polis, ml Ind;lunn, “‘subject to tl(:lelr lnr;lﬂ‘
and under the conditions stated on the
LivaratioN oF LiABiITY; LIABILITY BEYOND | gihet side.” On the other side, headed
s INITIAL ‘:"“:“‘";NE - | ”(:l‘ll('l’k;l notices and mndiml))rl\s of rurré»
n 1874, the plaintiff, at Toronto agreed | age,”’ the company “‘gave public notice,”
with d(xl'vndmnuflo forward all his goods | that in certain syentgriwti e('I‘ they would
for the season of 1874, via the defendants’ | not be responsi e tenth paragraph,
railway and Lake Superior Line of steamers | after stating the course which would be
to Duluth, and thence to Fort Garry, the | pursued by them with respect to goods ad-
defendants to forward the goods from To- | dressed to consignees resident beyond the
ronto to Duluth at 75 cts. per 100 Ibs., and | places at which defendants had stations,
the rate from Duluth to Fort Garry to be | proceeded, “and the cmx)runy hereby further
fz.!}l'} pclr ‘1'00 ‘l‘:';s.,”suh]o;-'l 12 (-llnianm-.-l n{ ‘ ‘givo nulirlr, thn:]thoy wi lnutdb:: rc;qpon.s’lh'll-
ariffl of the Northern Pacific Ry., and | for any loss, damage, or detention,” to
Kitson's line of Red River steamers. The | goods beyond their limits. It was found by
goods in (‘n_esl‘lon were shlmu:d by plaintiff | the jur; 'ﬂint all the goods had been delivered
under a shipping note, addressed to him- by defendants to a .mllwu{ connecting at
m»l}l)"ut Fort ;Inrr{,““(}:(}. Allen, C.0.D..,” l.)q'(ruillwllhuﬂ}(&lr I;inc mlu ll'unmnk to In-
subject to the following a other innapolis:—Held, that the latter part of
conditions: That when goods are addressed the sentence could not be regarded as a
to consignees beyond the places of the notice as distinguished from a condition:
compan _'s stations, they will‘h(- forwarded = and that, whether a notice or a condition,
:)y ';'mh ic crl&ru-n&ur 'nl :l(;lilwlts(‘-,l u.s' (I)ppor- i|| l;nrnlnul' part of a s(ll)ccll?\l cont r:]u‘t on V;’hl{;]l
unity may offer, &c.; but that the delivery defendants receive e goods, and by
by the company will be ;rmnplvu", and their = which lhnyﬁwere cxom;;ged l’r(;gn' lilubllnﬁu
responsibility cease when such carriers = The plaintiff was at Indianapolis when the
have received notice that the company is | goods (except the missing box sued for)
prepared to deliver to them the goods for | arrived there, and remained until some
further conveyance; and they will not time in the month following:—Held, that
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he was resident there within the condition,
and having named himself as the consignee
at that place, he was estopped from denying
such residence. La Pointe v. Grand Trunk
Ry. Co., 26 U.C.Q.B. 479.

LiMmiTATION OF LIABIATY; NOTICE OF CLAIMS;
STORING GOODS PENDING TRANSFER TO
CONNECTING LINES,

Defendants on the 5th of October, 1874,
received goods at Montreal for the plaintiffs,
ul«lrvsiwl to the plaintiffs at Peterborough,

“by the Grand Trunk Ry. Co. to Port
Hope, thence by the Midland Ry.” One
of the conditions on which the defendants
received the goods was, that no elaim for
damages to, loss of, or detention of goods,
should be allowed “unless notice in writing,
and the particulars of the elaim for said loss,
damage, or detention, are given to the
station freight agent at the place of delivery
within thirty-six hours after the goods in
respect of w hich the said elaim is made, are
delivered.” The goods got to Port Hope

| of the owner; but that the delivery by the

on the Sth of October, bul by some mis- |

take one case was not given by the defend-
ants to the Midland railway till the 9th of
November, and the plaintiffs were advised
of its arrival at Peterborough on the 11th.
On the 12th the plaintiffs wrote to the de-
fendants’ agent at Montreal, and to the
station agent of the Midland railway at
Peterborough, that they had been advised
of its arrival but that they refused to accept
it, because the delay had been most un-
reasonable, they had suffered loss through
the detention, and had been compelled to
re-order goods; and they required the de-
fendants to compensate them for the loss
sustained, and the value of he package:
Held, that these letters were not a com-
pliance with the condition:—Held, also,
that the “‘place of delivery,” mentioned
in the condition above stated, was Peter-
borough, the place of delivery to the plain-
tiffs, not Port Hope, where the goods were
to be delivered to the Midland railwa
and that such notice should be given to the
station freight agent at Peterborough, who
would be the person agreed upon to re-
ceive i t——llold, also, that such notice was
u-qmred though the place of delivery was
off the defendants’ | line.:—Held, also, that
the defendants were under no obligation to
give notice of the delivery of the goods by
them to the Midland railway. Another
condition was, that goods addressed to
places beyond the defendants’ line, and
respecting which no direction to the con-
trary should have been received would be
forwarded by the defendants as oppor-
tunity might offer, by public carriers or
otherwise, or might be suffered to remain
in the defendants’ warehouse, at the risk

defendants should be considered complete,
and their responsibility cease, when the
other carriers should have received notice
that the defendants were prepared to de-
liver the goods to them; and that the de-
fendants would not be responsible for any
loss or detention after arrival at their
station nearest the place of consignment.
The third count alleged that the goods were
delivered to the defendants to be carried
from Montreal to Peterborough, subject
to this condition, (setting it out) amongst
others, and averred that the defendants
did not forward the goods to Peterborough
within a reasonable time, but on the con-
trary detained them at Port Hope in their
warehouse:—Held, that defendants were
charged as carriers, and were so acting, not
a8 warchousemen. Mason et al. v. Grand
Trunk Ry. Co., 37 U.C.Q.B. 163.

LAMITATION OF LIABILITY; NOTICE OF CLAIMS;
WHARFINGER NOT FREIGHT AGENT.

One condition required the plaintiffs to
give notice in writing of their claim to the
defendants’ sta ion freight agent within
twenty-four hours after the delivery of the
goods. 1t appeared that Halifax, lfu- place
to which the goods were sent, was beyond
the limits of defendants’ railway, and where
they had no station, but that all freight
carried over their rml\\‘n for delivery
there, was transmitted to one B., a whar-
finger, who received the same as he did the
goods of other persons, making for his own
benefit a special charge thereon:—Held,
that B. was not a station freight agent
within the meaning of the condition. Fitz-
gerald et al. v. Grand Trunk Ry. Co., 28
U.C.C.P. 587.

[See Fraser et al. v. Grand Trunk Ry. Co.,
"b U.C. (f B. 488; Gordon et al. v. (.renl
Western Ry. Co., 25 U.C.C.P. 488; Smith v.
Grand Trunk Ry. Co., 35 U.C.Q.B. 547.]

LiMITATION OF LIABILITY; SHIPMENT OF GLASS
AND CHINA; VALIDITY OF STIPULATION.

Defendants received certain plate glass to
be carried for the plaintiff, who signed a
paper, partly written and partly pnnled
requesting them to receive it upon the con-
ditions endorsed, which provided that they
would not be responsible for damage done
to any china, glass, ete., delivered to them
for carriage; and defendants gave a receipt
with the same conditions upon it:—Held
that such delivery and acceptance formes
a special contract, which was valid at com-
mon law, and cwmptml defendants from in-
jury to the goods, even though caused by

ross negligence. Hamilton v. Gran

runk Ry. Co., 23 U.C.Q.B. 600.
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[Followed in Spettigue v. Great Western |
.8.00.1’. 315, and Bates v. |

Ry. Co., 16 U
Great Western Ry. Co., 24 U.C.Q.B. 544.
Remarks as to the necessity and justice
of legislative redress in such cases. Bates
\;‘. (l}rent Western Ry. Co., 24 U.C.Q.B.
544,

LIMITATION OF LIABILITY; STATUTORY REGU-
LATION.

Sub-s. 4, 8. 20, of the Railway Act of
1868, 31 Viet. ¢. 68, D., does not extend
to all cases in which negligence is charged
against the railway company, but to cases
only of neglect coming within the provisions
of sub-ss. 2 and 3. They are not prevented
therefore from stipulating for a limited lia-
bility in other cases. Scarlett v. Great
Western Ry. Co., 41 U.C.Q.B. 211.

LIMITATION OF LIABILITY; STATUTORY REGULA-
TION OF.

Sub-s. 4, of 8. 20, of the Railway Act,
1868, D., gives an action against certain
railway companies for neglect to carry
goods, ete., but the Act does not apply to
the Great Western Ry. Co., the defend-
ants. By s. 5 of 34 Vict. 43, D., this
sub-section “is hereby amended by adding
thereto the following words: ‘From which
action the company shall not be relieved
by any notice, condition, or declaration, if
the damage arises from any negligence or
omission of the company or of its servants’'’;
and by 8. 7, “The provisions of this Act”
are made applicable to every railway com-
pany:—Held, that the sub-section of the

earlier Act, as thus amended, did not apply |
to defendants; but that the effect of the |

later Act was merely to add the newly
enacted words to the sub-section, and ‘“The
provisions of this Act,” therefore did not

include the amendment. To a declaration |
for breach of contract to carry goods within |

a time agreed on, or within a reasonable

time, from G. to B., defendants pleaded |

setting up a special condition of the con-
tract, that defendants “should not be
liable under any circumstances for loss of
market or other claims arising from delay
or detention of any train, whether at start-
ing for any of the stations, or in the course
of the journey, nor for damages occasioned
by delays from storms,” etc. Replication,
that the damages sued for arose from neg-
ligence and omission of the defendants and
their servants within the Railway Act of
1868, s. 20, sub-s. 4, D., as amended by
34 Viet. ¢, 43, 8. 5, D., in this, that the
car in which the goods were placed was

negligently allowed to remain at a station |
unattached to any train, and was negli- |

gcntly attached to a train on a different
ranch of defendants’ railway from that be-

tween G. and B., and was carried thereon

to W., at a distance from B., and allowed

to remain there a long time:—Held, on de-

murrer, replication bad, for it was not a

traverse of the plea, but the allegation of

negligence was dependent upon the pre-
vious reference to and reliance on the stat-
ute, Quaere, whether the replication of
negligence alone would have been an an-
swer to the plea, independent of the statute.

Allen v. Great Western Ry. Co., 33 U.C.Q.B.

483.

LimiTATION OF LIABILITY; TERMINATION OF
LIABILITY UPON NOTICE T0O CONNECTING
LINES.

The declaration charged defendants, in
the first count, on a contract to carry cer-
tain wool from Cobourg to Boston within
a reasonable time, subject to certain con-
ditions endorsed on a receipt given by de-
fendants—amongst others, that defendants
should not be responsible for damages ocea-
sioned by delays from storms, accidents, or
unavoidable causes—and alleging as a
breach the neglect to carry. In he second
count the contract was stated to be to carry
within a reasonable time, and so that the
wool should be imported into the United
States before the 17th of March, when the
Reciprocity Treaty would expire. Breach,
that defendants did not so carry, by which
the plaintiffs were disabled from importing
the wool into the States unless upon pay-
ment of duties. As to the first count, 1t
appeared by the defendants’ receipt, put
in by the plaintiffs, that there was an addi-
tional condition, that as to goods addressed
to consignees resident beyond the places
where defendants had stations (as these
goods were), defendants’ responsibility
should cease upon their giving notice to
the carriers onward, that they were pre-
pared to deliver the goods to them for fur-
ther transport:—Held, a substantial quali-
fication of the contra-t declared on, which
therefore was not proved as alleged. As to
the second count, the same receipt applied,
which named no day for carriage into the
United States, but there was verbal evi-

| dence of an agreement to forward by the

17th March:—Held, that though this term
might thus be added to the written con-
tract, it would not dispense with the con-
dition above mentioned, which shewed a
substantial variance from the contract de-
clared on. The plaintiffs, therefore, wer
held not entitled to recover on either count
Fraser v. Grand Trunk Ry. Co., 26 U.C.Q.I
488,

YARDS AND WAREHOUSES; GRAIN ELEVATOE;
LIABILITY FOR GRAIN DESTROYED BY FIRR.
Defendants undertook to carry for plain-
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tiffs a quantity of oats to T., which they
did, delivering them at an elevator there
belonging to 8., who received them to hold
for plaintiffs. Of the quantity thus deli-
vered plaintiffs received part before the
elevator was destroyed by fire, as it sus-
sequently was. There was a very large
amount of grain besides the plaintiffs’ in
the elevator at the time of its destruction,
most of which settled down in a conical
mass on the wharf on which the building
stood, the remainder falling into the water.
Plaintiffs desired to remove what remained
of their grain, alleging that they could se-
lect it from the general mass, from their
knowledge of the portion of the building in
which it had been stored; but defendants,
who were the bailees of the greater part,
assumed charge of the whole for the benefit
of all, and refused to allow plaintiffs to do
80, stating that it would be sold for the
general benefit, which it accordingly was,
when the plaintifis’ share of the pr
was found to amount to only about $:
Held, that plaintiffs could maintain trover
against defendants in respect of their grain
so disposed of by defendants, inasmuch as
the latter had no control over it, and ought
not to have prevented plaintifis from re-
moving it if they could find it:—Held, also,
that this was a case in which no greater
than the actual damages sustained should
have been assessed; and, the jury having
awarded excessive damages, the Court
ordered a new trial, unless plaintiffs would
reduce their verdict to a sum named. Mof-
fatt et al. v. Grand Trunk Ry. Co., 15
U.C.C.P. 392.

LoSS WHILE IN POSSESSION OF INTERMEDIATE
CARRIER; LAKE AND RAIL ROUTES;
THROUGH ROUTE.

An action to recover damages for non-
delivery of a carload of tools lost in transit
by the wrecking during a snow storm on
Isle Royale, Lake Superior, of the steam-
ship Monarch, one of the steamships of the
Northern Navigation Company. The goods
were shipped from Kakabeka Falls in a
Canadian Pacific Ry. Co.’s car via Stanley
Junetion, and Canadian Northern Ry. Co.
to Port Arthur, placed on board the steam-
ship for transportation to Point Edward,
thence via Grand Trunk Railway for de-
livery to the plaintiffs at St. Catharines:—
Held, reversing the trial Judge, and affirm-
ing the Court of Appeal, that the defendants
contracted only to deliver the goods at
Port Arthur to the Northern Navigation
Company, which they did, and were, there-
fore, not liable for non-delivery. Jenckes
Machine Co. v. Can. North. Ry. Co., 11

Can. Ry. Cas. 440, 14 O.W.R. 307.

| plaintiffs in New York

[Distinguished in Laurie v. Can. North.
Ry. Co., 21 O.L.R. 178.]

INJURY TO PERISHABLE GOODS BY DELAY; CoN-
NECTING LINE; Priviry; FOREIGN cON-
TRACT.

A carload of pineapples purchased by the
was consigned by
the vendors to the plaintiffs at Ottawa, on
the 22nd June. The goods were delivered
to the New York Central Railroad Co., and

| the route specified was by the defendants’

n’\ilwu\', which connected with the New
York Central line. The fruit did not arrive
at Ottawa until the 25th June, which was a

| Saturday, and no notice of its arrival was

given to the plaintiffs until the morning of
the 27th, The fruit was then badly damaged
by heating; a substantial portion of the
injury took place between Saturday after-
noon and Monday norning, and some injury

| during the journey; the delay in the journey

took place partly upon the New York Cen-
tral line, and partly upon the defendants’
line:—Held, Riddell, J., dubitante, that the
defendants were liable for the deterioration
of the fruit. Judgment of the County Court
of the county of Carleton reversed. Per
Boyd, C.: The defendants received the
fruit either as common carriers or as under
a new contract conformable to the terms of
the original carriers’ bill of lading, and in
either aspect were liable for negligence in
handling the car or in the lack of due dili-
gence in giving notice of its arrival, The
goods were manifestly of a perishable charac-
ter, and called for reasonable diligence in
giving notice of their arrival; till such
notice was given, the defendants were liable
as carriers. Per Middleton, J.: The con-
tract made with the initial carrier, appli-
cable to the whole journey, defines the
terms upon which the subsequent ecarrier
undertakes to carry, and must be deemed
to be the contract between the parties: if
it were otherwise, the defendants, when
they undertook the carriage of the goods,
received them as common ecarriers, and
there was no restriction upon their common
law liability. The liability of the defen-
dants, according to clause 5 of the United
States form of contract, under which the
goods were shipped, was that of carriers
until the expiry of 48 hours after notice that
the goods were ready for delivery; and,
apart from contract, the goods being of a
perishable nature, it was the defendants’
duty to give notice promptly, and their
linbility as carriers continued while that
duty remained undischarged. Corby v.
Grand Trunk Ry. Co. (1905), 6 O.W.R. 81,
492, approved and followed. Corby v.
Grand Trunk Ry. Co., 12 Can. Ry. Cas. 404,
23 0.L.R. 318
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LIABILITY FOR LOSS OF GOODS; (GOODS LADEN
BY SHIPPER ON CAR ON SIDING.

The liability of common carriers under |
Art. 1674 C.C. begins only from the time |
of delivery of the goods, and when a shipper,
for his own convenience, puts them him-
self on board the cars of a railway com-
pany, on a siding near his warchouse, the
delivery to the company takes place when
it seals the cars, or otherwise takes charge
of them, and hands the shipper a bill of
lading. It incurs no liability for loss from
pilfering, ¢., that oceurs before that.
Spedding v. Grand Trunk Ry. Co., 13 Can.
Ry. Cas. 46, Q.R. 40 S.C. 463.

PROVISION IN BILL OF LADING FOR PROTECTING
GOODS  AGAINST FROST; CONNECTING
CARRIER.

Where, under a bill of lading which re-
quired protection of goods from frost, a
carrier has had possession, for an unreason-
ably long time during very cold weather,
of a consignment of figs, which were found
to be frozen upon arrival at their destina-
tion, a prima facie case of negligence on
the part of that carrier is established which
casts the onus upon it, in order to escape
liability of shewing that the consignment
was in a damaged condition when received
from the connecting carrier. Albo v. Great
North. Ry. Co., (B.C.) 14 Can. Ry. Cas.
82, 2 D.L.R. 290.

UNREASONABLE DELAY IN DELIVERING GOODS
BY CONNECTING CARRIER.

Where it appears that the climate at the
point of shipment precludes the frosting of
a consignment of }I“B at the time of their
delivery to an initial carrier, and that a
connecting carrier had possession of them
for an unreasonably long time in very cold
weather without offering any acceptable
explanation for the delay, a strong presump-
tion arises that if they were damaged by
frost it was while in the latter’s possession.
Albo v. Great North. Ry. Co., (B.C.) 14
Can. Ry. Cas. 82, 2 D.L.R. 290.

CONSIGNEE REFUSING TO ACCEPT DELIVERY.
A consignee is justified in refusing to
accept a consignment of figs, which, through
the negligence of the carrier, were frozen in
transit. Albo v. Great North. Ry. Co.,
(B.C.) 14 Can. Ry. Cas. 32, 2 D.L.R. 290.

DamaGe; PAYMENT OF pArT; EFrecr.

The payment by a common carrier of
damages for injuries to a portion of a con-
signment of goods is not an admission of
liability in respect to other portions thereof.
(Per Irving, J.A.) Albo v. Great North.
Ry. Co., (B.C.) 14 Can. Ry. Cas. 82, 2
D.L.R. 200. \
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[Hennell v. Davies, [1803] 1 Q.B. 367,
followed.]

BILL OF LADING; ASSIGNMENT OF,

The declaration alleged that the plaintiff
by his agents delivered to the defendants
8,000 bushels of his corn, to be carried from
Chicago to Stratford, &c., and to be de-
livered to the Bank of Montreal or their
assigns; that the bank assigned the corn
to the plaintiff, yet that defendants ne-
gleeted for an unreasonable time to carry
and deliver it, whereby the plaintiff lost a
market and was afterwards obliged to sell
for a less price than he would otherwise
have done. It appeared that the corn was
shipped by M. & Co., “‘as agents and for-
w:\r(‘ors," on account of whom it might
concern, to be delivered to the Bank of
Montreal or their assigns, and the bill of
lading was endorsed by the agent of the bank
to the plaintiff, with whom the defendants
treated as the owner, and delivered it to
him after some delay caused by a charge
made and afterwards remitted by them.
It was objected that the consignor or con-
signee could only sue upon this contract,
not the plaintiff; that the bank could not
assign to him; and if they could, the right
of action would not pass. There was no
evidence to shew what interest the bank
had in the corn:—Held, there being no
plea denying plaintifi’s property in the corn,
that he was admitted to have been the
owner when it was shipped; that the bill of
lading did not transfer the property to the
bank, in whom no other right was shewn;
that their endorsement was therefore un-
necessary, and that he was entitled to main-
tain the action. Semble, however, that if
he had first acquired his title by such en-
dorsement, he might have sued defendants
for any negligence occurring after they had
recognized him as owner. Kyle v. Buffalo
& Lake Huron Ry. Co., 16 U.C.C.P. 76.

Bi oF LApiNG; THrROUGH RATE; PRIvITY
OF CONTRACT.

Plaintiffs bought twenty-four bales of
cotton in Cincinnati, through their agent
B., who delivered it there to the C.H. &
D.Ry. Co. The bill of lading contained a
heading “‘contract for a through rate.”
Under the general heading of the C.H. &
D. Ry. Co., it stated that the cotton was
forwarded by B., and that the shipping
marks were: “G. & M.—for Gordon, Mac-
kay & Co., Thorold, Ont., via Detroit &
G.W.Ry.,” and in the margin were added
the words, “Through at 40c. per 100 Ibs.
&e., to D. vin—." The cotton was de-
livered without instructions to defendants,
at D., by the teamster of a line connecting
with the C.H. & D. Ry. Co., and was burned
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while in transit on defendants’ line to T.:—
Held, that the bill of lading shewed a con-
tract with the C. H. & D. Ry. Co. for a
through rate to T., and therefore that de-
fendants were not liable to the plaintiffs.
The nonsuit was affirmed.  Gordon et al.
v. Great Western Ry. Co., 34 U.C.Q.B. 224,
[But see the next case.]

B oF rapiNG; TuroOUGH rATE; Priviry
OF CONTRACT.
The plaintiffs bought twenty-four bales of
cotton in Cincinnati, through their agent, B,,
whodelivered it there to the C.H. & D. Ry,

Co. The bill of lading containing a heading, |

““Contract for through rate.” Under the
general heading of C. H. & D. Ry. it stated
that the cotton was forwarded by B., and
that the shipping marks were “G. & M.—
for Gordon & McKay & Co., Thorold, Ont.,
via Detroit and G.W. Ry.,”” and in the
margin was added the words: “Through at
forty cents per 100 lbs., at——p. barrel.
To Detroit, via—." The conditions en-
dorsed excepted that railroad, and the boats
and railroads with which it connected,
from loss by fire. The evidence, however,
shewed that the freight payable under the
bill of lading was not in fact a through
freight to Thorold, but only extended to
Detroit, there being a special contract be-
tween the plaintiffs and the defendants as
to the freight from Detroit to Thorold,
under which the goods were carried, and

Rex v. Canadian Pacific Ry. Co., (Alta.)
14 Can. Ry. Cas. 270, 5 D.L.R. 176,

SHIPMENT OF PERISHABLE GOODS IN BOX CAR.

Where butter is shipped in a box car and
the weather is such that a refrigerator car
is necessary to keep it in good condition,
and the plaintiffi’s agents, the consignees,
caused a delay in delivery by failing to
pay the freight charges, the defendants
are not liable for injury to the butter where
an unreasonable time is not occupied in
making delivery. Lessard v. Canadian
Pacific Ry. Co. (Alta.) 14 Can. Ry. Cas.
277, 7 D.L.R. 901.

| REFUSAL TO ACCEPT SHIPMENT.

which contained no exemption from-fire. |

It appeared also from certain letters written
by the defendants after the loss that they
did not consider themselves exempt under
the original contract. The goods having
been destroyed by fire while in transit on
the defendants’ line to Thorold:—Held,
that the defendants were liable to the
laintiffs for the contract with the C.H. & D.
Ry. Co. did not extend to them, but pro-
tected only the companies carrying as far
as Detroit. Gordon et al. v. Great Western
Ry. Co., 25 U.C.C.P. 488.

DELIVERY TO CARRIERS,

In the absence of direct evidence the con-
tents of a box of military supplies was suf-
ficiently shewn in an action by the Crown
against a railway company for its loss, by
the testimony of the officer in charge of
the supplies, that he selected them from
the general stores and turned them over
to a person of excellent character, whose
duty it was to box and ship them, and that
the latter delivered a heavy box to the rail-
way company, which receipted for it, and
that such person could not be produced at
the trial, as his term of enlistment had ex-
pired, and his whereabouts was unknown.

Where a shipper entrusted goods to a
carrier for delivery to a consignee and the
consignee refuses to accept the goods and
on being informed thereof by the carrier,
the shipper acquiesces in such refusal and
instruets the carrier to return the goods
immediately, the carrier is responsible for
the value of such goods if he deliver them
to another party, even if he does so on the
consignee’s order presented by a third
party who holds himself out as the shipper’s
agent. Zimmerman v. Canadian Pacific
Ry. Co., 8 D.L.R. 990, 15 Can. Ry. Cas.
78, 43 Que. 8.C. 297.

CONNECTING CARRIERS; LiAbiuiry.

In the case of a shipment forwarded to
its destination by different successive car-
riers, each one is liable only for his handling
of it, and is in no wise the warrantor of the
others. Hence, if it arrives in a damaged
condition, the consignee or owner has no
action against the last carrier, unless the
latter have, himself, by neglect or other-
wise, caused the damage. MeCready v.
Grand Trunk Ry. Co., 15 Can. Ry. Cas. 179,
Q.R. 43 8.C. 160.

INJURY TO PERISHABLE GOODS BY DELAY IN
TRANSPORTATION AND WANT OF VEN-
TILATION IN CAR.

Vernon Fruit Co. v. Canadian Pacific

Ry. Co., 12 W.L.R. 445 (Sask.).

Damaces; Loss oOF Goobs BY CARRIER; TEN-
DER OF LOST ARTICLES; NOMINAL OR 8UB-
STANTIAL DAMAGE,

Action for the value of 50 kegs of butter
delivered by plaintiff to defendants to carry
from G. to T. Defendants relied upon a
tender of the butter to plaintiff, as prevent-
ing the recovery of more than nominal dam-
ages. The tender was made in writing by
defendants’ solicitor, two days before the
Assizes, offering for plaintiff’s acceptance
the 50 kegs of butter, which had been sold
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by plaintiff to M., and for which M. had
recovered against the plaintiff, stating same
to be at T. at plaintifi’s own risk:—Held,
wholly illusory, and not to partake of any
of the incidents of a legal tender, and that
plaintiffi was entitled to recover the full
value of the qroé)er!v. Brill v. Grand Trunk
Ry. Co., 20 U.C.C.P. 440,

DaMAGES; NEGLIGENCE IN CARRIAGE OF
GOODS | NOMINAL OR SUBSTANTIAL DAM-
AGES.

In an action for not carrying goods safely, |

whereby they were lost, issues in fact were
left to a jury, reserving the question of nom-
inal or substantial damages for the opinion
of the Court:—Held, that the only ques-
tion for the Court was, whether the plain-
tiff should be limited to nominal damages,
or recover the actual value of his goods;
and that the question of mitigating the
damages upon the facts proved, could not
be considered. Robson v. The Buffalo and
Lake Huron Ry. Co., 10 U.C.C.P. 279.

FRAUD AND DECEIT; MISREPRESENTATION OF
RATES,

Certain bars and bundles of iron came by
ship from Glasgow to Montreal, consigned
to the plaintiff. His agent gave to defend-
ants’ agent an order to get them from the
ship, and afterwards received from the lat-
ter a receipt, specifying the number of bars

and bundles and the gross weight, but with |

a printed notice at the top of it, that “rates
and weight entered in receipts or shipping
bills will not be acknowledged.” All the
iron received by defendants for the plain-
tiff was delivered at Guelph, but there was
a very considerable deficiency in the weight.
So far as appeared, the iron had not been
weighed either on being taken from the
ship, or afterwards:—Held, that defendants
were not estopped by their statement of
weight in the receipt, and were not liable to
the plaintiffs. Horseman v. Grand Trunk
Ry. Co., 31 Q.B. 535, in appeal from 30
U.C.Q.B. 130.

LIMITATION OF LIABILITY; LIABILITY BEYOND
INITIAL CARRIER'S LINE.

Defendants were charged with negligence
and delay in the carriage of certain furs be-
longing to the plaintiff, from Toronto to
New York, in pursuance of their contract.

fendants’ railway extended only to the
Suspension Bridge, and it appeared that the
goods were delivered to them, addressed
to R., at New York, and a receipt given,
which specified that they were received to

forwarded to such address, subject to
their tariff, rules and regulations. In these
conditions it was stated that when goods

were intended, after being conveyed by
their railway, to be forwarded by some
other means to their destination, the com-
pany would not be responsible after they
were so delivered. The goods were sent on
by defendants to the Bridge, and there de-
livered to the New York &ntrnl Ry. Co.,
which placed thtm in the bonded warehouse
of the American customs, until certain docu-
ments were procured, without which they
could not be sent on. The plaintiff was
asked by defendants for such papers, but
they were not furnished for some time, and
the furs were spoiled by the delay:—Held,
that defendants were not liable, for there
was no contract by them to convey the
goods to New Yorf( as alleged, but their
undertaking was only to carry them over
their own line, and deliver them to the com-
pany which was to take them on. Rogers
v. Great Western Ry. Co., 16 U.C.Q.B. 389.

B. Express and Transfer Companies.

DELAY IN DELIVERY OF MERCHANDISE.
A carrier who has no notice of special
cause for the delivery of the goods within a
iven time, is not liable for general damages
or delay. Clarke v. Holliday, 39 Que. 8.C.
499,

| LicenseEp EXPRESSMAN; CARRYING GOODS
FOR HIRE; LIABILITY FOR LOSS BY FIRE.
The defendant, duly licensed as an ex-
pressman by virtue of a city by-law, was
engaged to carry for hire a load of furniture
to the railway station in one of his wagons.
Before delivery the goods were destroyed
by fire, not caused by the act of God or the
King's enemies, and not arising from any
inherent quality or defect of the goods
themselves:—Held, that the defendant was
acting as a common carrier, and, as such,
not having limited his liability by any
condition or contract, was responsible for
the loss. Brind v. Dale, 2 C. & P. 207,
doubted; Farley v. Lavery, 54 S.W. Re-
porter 840 (U.S.), concurred in. Culver
v. Lester, 37 C.L.J. 421 (McDougall, Co. J.).

Express coMpANIES; COST OF TRANSPOR-
TATION,

The appellant ngreed with the agent of the
company, respondent, at a fixed price for
the transportation of goods from France.
The respondent having carried a package
to Montreal, to the appellant’s address,
refused to deliver it unless he paid $11.84
for disbursements and cost of transporta-
tion, and this without the production of
bills of lading and waybills, of which the
originals had been sent to New York:—
Held, reversing the judgment of Charland,
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J., that the respondent company could not |
arbitrarily, and as a condition of delivery,
impose upon the plaintiff the payment of |
this sum, except upon verification and sub-
sequent rebate for overcharge, if any, and
that it was liable to indemnify him for such |
damages as he may have suffered on account
of the non-delivery of the package. Poin- |
dron v. American Express Co., 12 Que.
K.B. 311.

NON-DELIVERY AND CONVERSION OF
TERMINATION OF TRANSITUS;
TIONAL REFUSAL OF CONSIGNEE
CEPT.

Trees consigned by the plaintiffs to one
C. at Aylmer, Quebee, were delivered by a
railway company, by mistake, at Aylmer,
Ontario. The defendants, pursuant to a
message received from the railway company,
“‘Ship by express C.'s trees to Aylmer,
Quebec,”” carried the trees as far as Ottawa,
and were about to send them on by wagon
to Aylmer, Quebee, when C., who was the
only person known in the transaction by |
the defendants, appeared at Ottawa, and
said to the defendant’s agent that he would
not accept the trees until he saw one I. |
There were no further communications be-
tween the defendants and C. The defend-
ants held the goods and sought out the
consignors and notified them of C’s refusal:
—Held, in an action by the consignors for
damages for non-delivery and conversion
of the trees, that the defendants’ contract
was not one to deliver the goods to C. at
Aylmer and not elsewhere, and his refusal
to accept, even if not absolute, was such as
dispensed with any further action on the
part of the defendants till they had a mes-
sage from C. that he was ready and willing
to receive; and this never having come, the
defendants acted reasonably in holding
the goods and notifying the consignors,
and were not liable for the loss. The find-
ings of the jury not having supplied material
for a final riiapusition of the case, the Court,
acting under Con. Rule 615, instead of di-
recting a new trial, set aside the findings
and gave judgment on the whole case for
the defendants, deeming that if the proper
questions had been put to the jury they
could have been answered only in one way.
Smith et al. v, Canadian Express Co., 12
O.L.R. 84 (D.C.).

GOODS;
Conpi-
TO AC-

I’xPRrESS COMPANY; CONDITIONS OF CARRIAGE;
KNOWLEDGE OF CONSIGNOR.

The assent necessary to form a contract
cannot exist on the part of a party who is
in ignorance of its purpose. Hence, the
aceef the shi of the receipt
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of an express comimny who
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for him does not constitute an agreement
on his part to conform to the conditions
printed on the back which are neither read
over nor explained to him, especially if
he is unable to read or write. The carrier
is liable for the loss of goods carried up
to their value at their destination but not
for the profit that the owner might have
made by selling them if nothing took place

| when the contract for carriage was made

to make him aware that such would be the
consequence of his failure to execute it.
Black v. Canadian Express Co., Q.R. 36
S.C. 499.

Express coMPANIES; CONNECTING LINES;
(GOODS DAMAGED DURING TRANSIT,

An express company is not responsible
for the damages to goods entrusted for car-
riage, when the accident happened on an-
other and connecting line of transfer, and
the bill of lading contained a clause by
which the company was relieved from any

| liability if the loss or injury happened at a

place beyond its lines or control. Neil v,
American Express Co., 2 Can. Ry. Cas, 111,
20 Q.R.8.C. 253.

PERISHABLE GOODS; DELAY IN TRANSMISSION;
Liasiry.

The defendants undertook to forward a
consignment of fish from Selkirk, Mani-
toba, to Toronto, Ontario, subject to certain
conditions expressed in the contract:—Held,

| that the defendants’ engagement implied

that a safe and rapid transit would be furn-
ished for the whole distance, and that con-
tract was broken when the perishable
goods were transferred to a freight train
at Winnipeg, by which delivery was delayed;
and this was negligence for which the de-
fendants were liable as common carriers.
James Co. v. Dominion Express Co., 6
Can. Ry. Cas. 309, 13 O.L.R. 211,

[Approved in Dominion Express Co. v.
Rutenberg, Q.R. 18 K.B. 53.]

TRANSFER COMPANY; Loss
CONDITIONS OF RECEIPT.
Defendants were an incorporated company,

a main part of whose business was to carry
and deliver baggage or luggage for cus-
tomers, to and from railways, steamboats,
and other public conveyances. The plain-
tiff, who was a passenger on a steamer, on
his arrival at the wharf in Toronto handed
the steamer check for his trunk to his father-
in-law, R., to have the trunk sent up to R.’s
house. R., who was an employee in the
customs, handed the check to H., also a
customs officer, and asked him to pass the
trunk and have it sent up to the house.
H. gave D., the defendant’s agent, on the

OF BAGGAGE,
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wharf, the check and twenty-five cents
which R. had given him, told Kim to have
the trunk sent up to R.’s house, and walked
away. D. then gave the money to 8., a
soliciting agent of the defendants, and
proceeded to take the steamer check off
the trunk. H. returned in about fifteen
minutes after he had left the check and
the money with D., and asked him for a
receipt for the trunk. 8. then wrote out
the receipt and handed it to H., who looked
at but did not read it, nor was his attention
called to any terms upon it, He knew, how-
ever, that ({u‘. defendants were in the habit
of giving receipts upon taking over baggage
for transfer. About an hour and a half

thereafter H. handed the check to R., who |

passed it on to the plaintiff, who did not
read it till about ten days afterwards.
The receipt was a document which had
legibly printed on its face a notice by which
the defendants agreed to receive and forward
the article for which the receipt was given,
subject to a condition that they should
“not be liable for any loss or damage of
any trunk . . . for over $50." The re-
ceipt was in a form generally used by the
defendants in the course of their business,
and no proof was given that their agents,
who did the work of receiving and receipting
for baggage had authority to receive it on
any oﬁmr footing. The trunk was lost or
stolen; but without negligence on the part
of the defendants. The defendants tender-
ed to the plaintiff $50 as in full discharge
of their liu’)ility under their contract, which
the plaintiff refused, and brought this action:
—Held, that the plaintiff was entitled to
recover the full value of the trunk and its
contents, inasmuch as the defendants, who
as common carriers were liable to their
customer for the full value of the property
entrusted to their care in the absence of
notice, brought home to the customer,
that their lia hility was limited to a certain
sum, had failed to discharge the onus which
lay upon them to shew that the plaintiff at
the time when he made his contract with the
defendants had received notice that their
liability was limited, or that the stipula-
tion limiting their liability had been at
any time accepted by him as a term of his
contract. Harris v. Great Western Ry. Co.
(1876), 1 Q.B.D. 515; Henderson v. Stevenson
(1875), L.R. 2 H.L. Sec. 470, and other cases
bearing on the liability of ecarriers for loss
or damage to luggage discussed. Per
Meredith, J.A., that the question whether
the plaintifi had accepted the condition
limiting the defendants’ liability was one of
fact, and the finding of the trial Judge in
favour of the defendants should not be re-
versed unless plainly shewn to be wrong on
the evidence. Judgment of a Divisional

Court reversing the judgment of Boyd, C.,
at the trial, affirmed. Lamont v. Canadian
Transfer Co., 9 Can. Ry. Cas. 387, 19 O.L.R.

201.
C. Lien for Charges.

WRONGFUL SALE OF GOODS FOR NON-PAYMENT
OF FREIGHT.

Conditions in a shipping receipt relieving
the carrier from IinbiI}t Fur loss or damage
arising out of “‘the safe keeping and car-
riage of the goods,” even though caused by
the negligence, carelessness or want of
skill of the carrier's officers, servants or
workmen, without the actual fault or privity
of the carriers, and restricting claims to
the cash value of the goods at the port of
shipment, do not apply to cases where the
goods have been wrongfully sold or con-
verted by the carrier. A shipping receipt
with terms as above was for carriage by
the defendants’ line and other connecting
lines of transportation and made the freight
payable on delivery of the goods at the
point of destination. The defendants had
previously made a special contract with
plaintiff but delivered the receipt to his
agent at the point of the shipment with a
variation of the special terms made with
him in respect to all shipments to him as
consignee during the shipping season of
1899, the variation being sEn-,wn by a clause
stamped across the receipt, of which the
plaintiff had no knowledge. One of the
shipments was sold at an intermediate
point on the line of transportation on ac-
count of non-payment of freight by one of
the companies in control of a connecting
line to which the goods had been delivered
by the defendants:—Held, that the plain-
tiff’'s agent at the shipping point had no
authority, as such, to consent to a varia-
tion of the special contract, nor eould the
carrier do so by inserting the clause in the
receipt without the concurrence of the
plnintiﬂ'; that the sale, so made at the
intermediate point, amounted to a wrong-
ful conversion of the goods by the defen-
dants, and that they were not exempted by
the terms of the shipping receipt from lia-
bility for their full value. As the evidence
shewed definitely what damages had been
sustained, and there being no good reason
for remitting the case back for a new trial,
the Supreme Court of Canada, in revers-
ing the judgment appealed from (9 B.C.
82), ordered that the damages should be
reduced to those proved in respect of the

oods sold and converted. Armour, J.,

owever, was of opinion that the judgment
of Craig, J., at the trial, including dam-
ages for the loss on other goods, should be
restored. Wilson v. Canadian Develop-
ment Company, 33 Can. 8.C.R. 432.
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SEIZURE FOR UNPAID TOLLS; TERMINATION OF
CARRIER'S LIEN; DemMaND; CONVERSION.
By 8. 345 of the Dominion Railway Act,
R.8.C. 1906, c. 37, a railway company may,
instead of proceeding by action for the re-
covery of tolls upon goods carried, “seize
the goods for or in respect whereof such
tolls are payable, and may detain the same
until payment thereof,” ete:—Held, that
a railway company are not, by this enact-
ment, given a lien on property carried, to
such an extent and of so general and wide
an application as to allow them to re-take
goods which have been delivered, and as
to which the ordinary carrier’s lien has
terminated; the section does nothing more
than confirm and establish the carrier's
lien; there is the right to seize and detain,
but the right must be exercised and en-
foreed before there is an absolute and un-
conditional delivery of the goods to the
consignee. Semble, that in this case there
was not a sufficient demand for the tolls
due to the defendants, on account of which
they seized goods which they had pre-
viously delivered to the consignee, the de-
mand being for a gross sum, including a
sum for tolls:—Held, also, that the defen-
dants, having converted the goods, were
liable for damages; and the measure was
the value of the goods. Clisdell v. King-
ston and l’nmhruﬁv Ry. Co., 9 Can. Ry.
Cas. 78, 18 O.L.R. 251.

ACTION FOR FREIGHT; REMEDIES OF CON-
SIGNEE; ACCEPTANCE BY CON: oK.
Defendants purchased a quantity of ce-
ment for shipment to them at Regina, and
it was 8o shipped by the consignors. The
contract of uLipnu-n( provided that de-
livery should be made in the railway com-
pany’s shed at destination or when the
goods had arrived at the place to be reached
on the company’s railway. The goods ar-
rived at Regina and were with the consent
of the defendant placed for unloading at
a point_indicated by the defendant’s man-
ager. The goods were subsequently taken
away by another party who had purchased
them from defendant and who did not pay
the freight, and the defendant refusing to
pay the same the plaintiff brought action
to recover the charges:—Held, where goods
are with the consent or by the authority of
the purchaser consigned by the vendors as
consignors to be carried by a railway com-
pany as common carriers to be delivered
to the purchaser as consignee, and the
name of the consignee is known to the ecar-
rvier, the ordinary inference is that the
contract of carriage is between the carrier
and consignee, the consignor being the
agent of the consignee to make it, and the

contract in this case was therefore between
the carrier and the consignee. (2) That
the plaintiff company could therefore main-
tain an action for recovery of the freight
charge from the consignee. (3) That the
plaintiff completed its contract and be-
came entitled to recover its charges when
the car containing the goods was placed
for unloading with the knowledge and con-
sent of the consignee. Canadian Pacific Ry,
Co. v. Forest City Paving & Construction
Co., 10 Can. Ry. Cas. 295, 2 Sask. L.R. 413.

WRONGFUL  SALE OF GOODS FOR UNPAID
CHARGES,
A carrier sued for conversion of goods by
the consignor in respect of an alleged neg-
lect of duty on the part of the auctioneer
employed by the carrier to sell the goods
for unpaid charges, and for alleged failure
to account for all of the goods sold, may
properly bring in the auctioneer as a third
party and claim indemnity and relief over
against him under Ont. Rule 209 (C.R.
1897). Swale v. Canadian Pacifie Ry. Co.
(No. 2), 2 D.L.R. 84, 3 O.W.N. 664, 21
0.W.R. 225, 25 O.L.R. 492.
[Swale v. Canadian Pacific Ry. Co.,
1 D.L.R. 501, 3 O.W.N. 601, 20 O.W.R. 997,
reversed. |

WRONGFUL SALE OF GOODS,

An auctioneer to whom goods in bulk are
entrusted by a carrier to sell for unpaid
charges against them impliedly contracts
with the warchousemen employing him, that
i reasonable care in selling
Swale v. Canadian Pacific Ry.
» 2 D.L.R. 84, 3 O.W.N. 664, 21
O.L.R. 492,

|Gagné v. Rainy River Lumber Co.. 20
0.L.R. 433, specially referred to.]

SALE OF GOODS T0 PAY CHARGES; FamLure 1o
DELIVER SURPLUS Goobs; NE ENCE OF
AUCTIONEER; BILL OF LADING LIMITING
AMOUNT OF RECOVERY,

Swale v. Can. Pac. Ry. Co., 10 D.L.R.

815, 24 O.W.R. 224,

CARRIAGE OF GOODS; “SWITCHING CHARGES."

Grand Trunk Ry. Co. v. Laidlaw Lumber
Co., 2 0,W.N. 548, 18 O.W.R. 340,

CONTRACT FOR CARRIAGE OF GOODS; ACTION
FOR DAMAGES FOR BREACH BY FAILURE TO
DELIVER IN TIME; LIEN FOR FREIGHT;
EvipENcE.

Ludwig v. Beede, 8 W.L.R. 973 (Y.T.)
Note on liability of railway company for
goods which it undertakes to carry, 1 Can.

Ry. Cas. 226.
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Note on connecting lines as affected by
conditions in bill of lading limiting liability,
2 Can. Ry. Cas. 117.

Note on liability of carrier for loss of
goods when conditions with reference to
insurance of goods not complied with by
shipper, 2 Can. Ry. Cas. 134,

Note on duties and liabilities of earriers
of goods, see Carriers of Goods, 2 Can. Ry.
Cas. 172.

CARRIERS OF PASSENGERS.

. Passenger Train Service.

. Duty of Protection; Trespassers.
C. Ejection from Train.

D. Injuries to Passengers.

= >

For rights and liabilities of Government
railways, see Government Railways.

For injury to passenger by reason of de-
fective bridge, see Bridges

For injuries oceasioned by reason of de-
fective station grounds, see Stations.

For ejection of passenger for violating
conditions of ticket, see Tickets and Fares.

For injuries to employees, see Employees.

For agreements respecting train service,
see Train Service.

For loss of baggage, see Baggage.

A. Passenger Train Service.

PASSENGER TRAIN SERVICE; CONTRACT WITH
GOVERNMENT; BreacH; WAIVER.

By an agreement the plaintiffs were to
lease their line of railway to the defend-
ants upon the condition, inter alia, that the
defendants would run a passenger train each
way each day between stations A and B.
The lease was not executed, but the de-
fendants went into possession of and oper-
ated the line. The plaintiffs alleged in
their bill that at the time of the agree-
ment, as was known to the defendants, they
were under contract with the government
of New Brunswick to run a passenger train
each way each day between A and B, but
the contract was not set out in full. In
1897 a lease was executed by the plaintiffs
and defendants by which it was provided
that the defendants wouid run a passenger
train one way each day between A and B,
“and if and whenever it may be necessary
to do so in order to exonerate the [plaintiffs]
from its liability to the government of New
Brunswick then the [defendants] will run
at least one train carrymf passengers each
way each day.”” On July 31, 1899, the

Attorney-General of New Brunswick gave
notice to the plaintiffs that their contract
with respect to running a passenger train
each way each day between A and B must
be enforced, but no further proceedings
with respect to the matter were taken by
the government, though the defendants
continued to run a passenger train but one
way each day. It did not ngpeur whether
the notice of the Attorney-General might
not have been given at the plaintifi’s in-
stance. On a motion for an interlocutory
mandatory injunction in this suit whicin
was brought to compel the defendants to
run a passenger train each way each day
between A and B.:—Held, that no case was
made out for relief by mandatory injunction,
which will only be granted where necessary
for the prevention of serious damage, and
that the question raised was merely one of
pecuniary damages between the plaintiffs
and defendants, for which the defendants
were well able to account to the plaintiffs,
and which by the lease of 1897 the plaintiffs
had agreed to accept in event of their lia-
bility, if any, to the government, and that
it did not appear that such Iiui)ilily had
arisen. Tobique Valley Ry. Co. v. Cana-
dian Pacific Ry. Co., 1 Can. ily. Cas. 282,
2 N.B. Eq. 195.

SECOND-CLASS PASSENGER; ACCOMMODATION;
SMOKING CAR.

A railway passenger holding a second-class
ticket is entitled to reasonable accommo-
dation of the kind usually furnished to
passengers of that, class and cannot be
compelled to travel in a smoking car.
Judgment of Britton, J., affirmed, Osler,
and Garrow, JJ.A., dissenting as to the
conclusions of fact. Jones v. Grand Trunk
Ry. Co., 4 Can. Ry. Cas. 418, 9 O.L.R. 723.

WANT OF AIR BRAKES; PASSENGER TRAIN.

There is no common law liability for
negligence on the part of a carrier by reason
of a train not being furnished with air brakes
as required by the Railway Act, 3 Edw.
VII. c. 58, 8. 211 (D.), where the train is not
a passenger train, and the accident not
occurring through the want of brakes, but
by reason of the engine driver’s failure to
see and act on the conductor’s signal.
Muma v. Can. Pac. Ry. Co., 6 Can. Ry.
Cas. 444, 14 O.L.R. 147,

DANGEROUS PLATFORM,

Where passengers are impliedly invited
by a railway company to make use of a
pﬁ\tl‘orm as a means of access to the railway
cars, it is the duty of the railway compan;
to have the platform in a reasonably anﬁ'-
condition at all points, or parts where such
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passengers are entitled to be or stand;
consequently where the plaintiff mwtuined
injuries by attempting to board a passenger
car of the defendant railway company by
falling over the unprotected end of the
platform, the night being dark and the
latform badly lighted, without any care-
essness or contributory negligence on her
part:—Held, by Stuart, J., that the company
were liable for negligence in not having
the platform in a reasonably safe condition;
and semble, that it made no difference
whether the platform were well lighted or
not. Circumstances to be considered in
estimating damages for personal injuries,
ete., discussed. Per Curiam:—While an
act or a circumstance under ordinary con-
ditions may not constitute negligence,
under other circumstances or in other con-
ditions it may amount to negligence, or in
other words that there may be negligence
in the combination:—Held, therefore, that
the combination of circumstances in this
case, namely, a long night train drawn up
at a short platform inadequately lighted,
80 that passengers attempting to board the
train were not free from danger of accident,
constituted actionable negligence on the
gart of the railway company. Judgment of
tuart, J., affirmed. Swan v. Canadian
Northern Ry. Co., 9 Can. Ry. Cas. 251,
1 Alta. L.R. 427,

PASSENGER SERVICE; RAILWAY IN COURSE OF
CONSTRUCTION

Upon an application for an order to com-
pel the railway company to institute and
operate an adequate daily first-class pas-
senger service on its line between Winnipeg
and Edmonton during the period of con-
struction:—Held, (1) that under s. 261 of
the Railway Act, the Board has no juris-
diction to open a railway for the carriage of
traffic_other than for the purposes of con-
struction, until ap) lication has been made
therefor by the raillway company. (2) That
since the Government by the provisions of
the special Act incorporating the Grand
Trunk Pacific Ry, Co. (4 & 5 Edw. VIL
c. 98), has power to fix by order-in-council
the date of the completion of the railway,
it may be that the Board cannot open the
railway until such order is issued, the
special Act overriding the Railway Aect
under 8. 3 of the latter Act. Central Sas-
katchewan Boards of Trade v. Grand Trunk
Pacific Ry. Co., 10 Can. Ry. Cas. 135.

Time TaBLES; REGULAR sTATIONS; IMME-
DIATE HANDLING OF MARKET PRODUCE.

Complaint by the New Westminster and
Surrey Boards of Trade that the respondent
railway company started its morning train

at 8 a.m. instead of 7 a.m., as formerly
and did not stop at all regular and flag
stations and other stopping places on the
Guichon Branch or transfer cars containing
market produce from its main line to the
market place immediately upon the arrival
of its train at New Westminster. The re-
spondent made the changes complained of
80 that its trains should arrive at New
Westminster and Vancouver on schedule
time. The applicants contended that
farmers living on the Port Guichon Branch
by these changes were either compelled to
stop daily shipments of milk and other
farm produce to the New Westminster
market or, if able to do so, their shipments
arrived too late:—Held, (1) that upon the
evidence and the report of the Chief Operat-
ing Officer the respondent should be re-
quired to start its trains from Port Guichon
at 7 a.m., stopping as formerly at all regular
and flag stations and other stopping places
between Port Guichon and Cloverdale. (2)
That its yard engine should be used to
transfer cars containing market produce to
the market immediately on the arrival of
respondent’s train at New Westminster.
New Westminster and Surrey Board of
Trade v. Great Northern Ry. Co., 11 Can
Ry. Cas. 324,

DUty 10 OPEN VESTIBULE DOORS AT STATIONS.

It is the duty of a railway company
operating a vestibuled passenger train to
open the vestibuled door of the day coach
at which passengers may expect to alight
at their points of destination, or to direct
the passengers as to the mode of exit, so
that they may get off the train while it is
standing at the station. Where a railway
company negligently omitted to open the
vestibule door of a day coach on arrival at
a passenger’s destination and the passenger,
in his efforts to get off the train, went to
the next coach to find an open vestibule
from which to alight, and the train was.
by that time, pulling away from the station
at a speed of three or four miles an hour,
there was nothing in the rate at which the
train was proceeding to make it manifestly
dangerous for the plaintiff to attempt to
get off, and such course on his part was not
contributory negligence. [Keith v. Ottawa
and New York Ry. Co., 5 O.L.R. 116, 2
Can. Ry. Cas. 26, applied.] Where a rail-
way company negligently closes a pas-
senger’s natural means of getting off a train,
without notice to him, such company is

ilty of negligence in starting the train

fore the passenger has sufficient time to
get off by the means he adopts, provided
such means be reasonable. Where the negli-
gence of a railway company, operating a

"
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passenger train, forced a passenger into an
emergency as to getting off the train at |
his destination, the fact that the means or |
method of exit which he, in such emergency,
adopts, is not the wisest possible under the
circumstances, does not necessarily imply
contributory negligence on his part. Me-
Dougall v. Grand Trunk Ry. Co., (Ont.)
14 Can. Ry. Cas. 316, 8 D.L.R. 271.

B. Duty of Protection; Trespassers.

DETACHMENT OF CAR; Duty oF NoTicE.
Beyond the obligations, arising from the
contracts for transport, to protect the
persons and preserve the property of pas-
sengers, a liability attaches to common
carriers for any loss occasioned by the
negligence of their officials. And it is negli-

gence for employees of a railway company, |

who detach one car from a train in the course
of transit to give notice of such action in
that car alone and fail to do so in the others
to one of which a passenger interested may
have temporarily betaken himseclf. Great
Northern Ry Co. v. Tainar, QR. 18
K.B. 72.

AssAuLT ON PASSENGER; Dury oF coNpDUCTOR.

If a passenger on a railway train is in
danger of injury from a fellow-passenger,
and the conductor knows, or has an oppor-
tunity to know, of such danger, it is the
duty of the latter to take precautions to
prevent it, and if he fails or neglects to do
80 the company is liable in case the threat-
ened injury is inflicted. Pounder v. North-
Eastern Ry. Co., [1802] 1 Q.B. 385, dis-
sented from. Judgment of the Court of
Appeal, 5 Ont. L.R. 334, affirmed. Can-

ian Pacific Ry. Co. v. Blain, 34 Can.
S.C.R. 74,

[Leave to appeal from this judgment was
afterwards refused by the Privy Council,
[1904] A.C. 453.]

ASSAULT BY FELLOW-PASSENGER; DuTies or
CONDUCTOR.

(1) Not only in the exercise of his gen-
eral authority but with reference to the
rules of the defendants, a conductor has
the right to preserve order on a train, and,
if necessary, to eject therefrom persons who
are in a state of intoxication, or disorderly,
or who are infringing the reasonable rules
of the railway company, and it is his duty
to exercise that right in order to ensure the
comfort and safety of passengers under his
charge. (2) A railway company, through
the conductor, is charged with the duty of
rresorving order on a train, and is liable
or injuries sustained by a passenger in con-

sequence of violence inflicted by a fellow-
passenger, provided the railway company
s had notice through its employees of
the danger of violence, and has failed to
reasonably discharge its duty. Blain v.
Canadian Pacific Ry. Co., 2 Can. Ry. Cas.
69.

[Affirmed in 5 O.L.R. 334, 2 Can. Ry.
Cas. 83; varied in 3 Can, Ry. Cas. 143,
34 Can, 8.C.R. 74,

ASSAULTS ON PASSENGERS; DUTIES OF CON-
DUCTOR.

The plaintiff, a ticket holder and pass-
enger on one of the defendants’ trains, was,
without any provocation, assaulted several
times by a drunken man. The conductor
did not see the assaults, but was told of
them, and of the assailant’s threats to con-
tinue them, and yet refused to restrain the
latter or to put him off the train:—Held,
that the defendants’ duty to the plaintiff
as a passenger was to carry him to his
destination, and use reasonable eare and
diligence in providing for his comfort and
safety while so conveying him; and that it
was for the jury to decide whether the con-
ductor had acted reasonably and diligently,
and judgment upon a verdict of the jury
in the plaintiff's favour was affirmed.—Held,
also, that evidence was rightly rejected of
improper relations between the plaintiff and
the wife of his assailant, alleged as provo-
cation for the assaults. Pounder v. North-
Eastern Ry. Co., [1892] 1 Q.B. 385, dis-
cussed. Blain v. Canadian Pacific Ry. Co.,
2 Can. Ry. Cas. 85, 5 O.L.R. 334.

[Varied in 34 Can. S.C.R. 74, 3 Can. Ry.
a8

C

DANGER OF ASSAULT UPON; Dury OF RAILWAY
TO PROTECT,

If a railway company through its officers
know that an assault upon a passenger is
probable it is the former's duty to take
reasonable precautions to prevent it, and
if it fails to do so it is liable for its neglect
to do so. Pounder v. North-Eastern Ry.
Co., [1892] 1 Q.B. 385, doubted. At the
trial s were claimed and allowed
for a second and third attack upon the
slaintiff, and this judgment was affirmed
Ly the Court of Appeal for Ontario, but
held also that there was no evidence that
either the plaintiff or defendants had any
reason to anticipate the second attack, and
a new trial was granted unless plaintiff
would accept a reduction of damages from
$3,500 to $1,000. Judgments of Falcon-
bridge, C.J., at the trial (2 Can. Ry. Cases
69) and of the Court of Appeal for Ontario
(2 Can. Ry. Cases '5), varied. Canadian
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Pacific Ry. Co. v. Blain, 3 Can. Ry. Cas.
143, 34 Can. 8.C.R. 74.

[Second appeal dismissed in 4 Can. Ry.
Cas, 429, 36 Can. S.C.R. 159; leave to
appeal refused by Privy Council, [1904]
A.C. 453.]

ASSAULT BY FELLOW-PASSENGER.
train,

B., a passenger on a railwa 5
assenger dur-

thrice assaulted by a fellow-
ing the passage. The conductor was in-
formed of the first assault immediately
after it occurred and also of the second, but
took no steps to protect B. In an action
against the railway company, B. recovered
damages assessed generally for the injuries
complained of. The verdiet was maintained
by the Court of Appeal but the Supreme
Court of Canada ordered a new trial unless
B. would consent to his damages being re-
duced (34 Can. 8.C.R. 74, 3 Can. Ry. Cas.
143). In the sons given for the last-
mentioned judgment written by Mr. Justice
Sedgewick for the Court, it was held that
damages could be recovered for the third
assault only but the judgment as entered
by the registrar stated that the Court
ordered the reversal of the judgment ap-
pealed from and a new trial unless the
plaintiff accepted the reduced amount of
damages. Such amount having been re-
fused a new trial was held on which B.
again obtained a verdiet, the damages
being apportioned between the second and
third assaults. On appeal to the Supreme
Court of Canada from the judgment of a
Divisional Court maintaining this ver-
dict:—Held, Taschereau, C.J., and Davies,
J., dissenting, that as the decree was in
accordance with the judgment pronounced
by the Court when its decision was given,
and as it left the whole case open on the
second trial, the jury were free to give
damages for the second assault and their
verdict should not be disturbed:—Held, per
Taschereau, C.J., that the decree of the
Court should have been framed with refer-
ence to the opinion giving the reasons for
the judgment and, if necessary, could be
amended 8o as to be read as the Court in-
tended. Canadian Pacific Ry. Co. v.
Blain, 4 Can. Ry. Cas. 429, 36 Can. S.C.R.
159.

INSULTING LANGUAGE AND CONDUCT BY SER-
VANTS TO PASSENGERS; LIABILITY.

Common carriers are liable, for insulting
language and conduct of their servants to
their passengers, in damages measured by
circumstances, such as the sex and social
standing of the party aggrieved, and the
nature and gravity of the offence. Hence,
when a railway conductor, in a controversy
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with a lady passenger, as to the fares of
her children, says he does not believe her,
and persists in speaking to her, though
told to desist, and, when she moves away,
follows her with the annoyance, the com-
pany will be condemned to pay her $100,
the full amount of her action. Tudor v.
Quebee and Lake St. John Ry. Co., 13 Can.
Ry. Cas. 387, Q.R. 41 S.C. 19.

TRAVELLING ON  LOCOMOTIVE; PASSENGER
MERE LICENSEE; DUTY OF CARmIE
The relation of common carrier and pas-
senger does not exist when a person travels
on the locomotive of a coal train without
the permission of some officer who has
authority to give such permission, and if
injured, such a person has no right of action
unless injured through the dolus as dis-
tinguished from the culpa of the carrier.
Nightingale had a contract with defendant
company to repair a bridge, and while
riding on the locomotive of the company's
coal train on his way to the work, he was
killed by reason of the train falling through
a bridge. The engineer in charge of the
train (there being no conductor) had no
authority to take passengers, and had in-
structions not to allow people to travel on
the engine without permission from some
competent authority, but the company's
officers and servants and other persons
authorized by the manager and master
mechanic used to ride on the coal train.
A few days before the accident Nightingale
and the defendants’ manager had gone
down to the bridge on the engine of a coal
train and returned the same way the same
day. In an action by Nightingale's rep-
resentative to recover damages from the

| company for his death, the jury held that the

company had undertaken to carry Nightin-
gale as a passenger:—Held, on appeal,
setting aside judgment in plaintiff’s favour,
that there was no evidence to support such
a finding, and that Nightingale was a ‘‘mere
licensee.”” Per Hunter, C.J.: The power
which a Judge has to take a case away from
the jury should be exercised only when it is
clear that plaintiff could not hold a verdict
in his favour; if the matter is reasonably
open to doubt the Judge should let the case
go to the jury, and then decide, if necessary,
whether there is any evidence on which the
verdict can be supported. Nightingale v.
Union Colliery Company of British Co-
lumbia, Limited Liability, 2 Can. Ry. Cas.
47, 9 B.C.R. 453.

[Affirmed in 35 Can. S.C.R. 65; commented
on in Barnett v. Grand Trunk Ry. Co.,
20 O.L.R. 300; discussed in Ryckman v.
Hamilton, Grimsby, ete., Ry. Co., 10 O.L.

R. 419; followed in Rayfield v. B.C. Electrie
Co., 15 B.C.R. 366.]
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Derective  BripGe; GRATUITOUS  PASSEN-
GERS; LIABILITY OF CARRIER.

In the absence of evidence of gross
negligence, a carrier is not liable for
injuries sustained by a gratuitous pas-
senger. Moffatt v. Bateman, L. R.
C.P. 115, followed. Harris v. Perry &
Co., [1903] 2 K. B. 219, distinguished.
Although a railway company may have
failed to properly maintain a bridge
under their control so as to ensure the

w

safety of persons travelling upon their trains, |

the mere fact of such omission of duty does
not constitute evidence of the gross negli-
ence necessary to maintain an action in

amages for the death of a uralui!ouséma-
senger. Judl%nwm appealed from (9 B.C.
Rmr 453) affirmed. Nightingale v. Union
Colliery Co., 4 Can. Ry. Cas. 197, 35 Can.
S.C.R. 65.

[Commented in Barnett v. Grand Trunk
Ry. Co., 20 O.L.R. 390; discussed in Ryck-
man v. Hamilton, Grimsby, ete. Ry. Co.,
10 O.L.R. 419; followed in ﬁnyﬁuld v. B.C.
Electric Co., 156 B.C.R. 366.]

CoLuigioN; GRATUITOUS PASSENGER; FREE
pAss; Liasiury,

The plaintiff brought an action for dam-
aics for injuries received in an accident
while travelling on an unconditional free
pass upon the defendants’ railway. The
only evidence of negligence was that there
was a head-on collision between two cars
on the defendants’ line d by the

defendants’ servants:—Held, that this be- |

ing prima facie evidence of negligence, and
even of gross negligence, if sucg were neces-
sary, as to which quaere—the plaintiff was
entitled to recover. Ryckman v. Hamil-
ton, Grimsby & Beamsville Elect. Ry. Co.,
4 Can. Ry. Cas. 457, 10 O.L.R. 419.
[Adopted in Sayers v. B.C. Elec. Ry. Co.,

12 B.C.R. 109; referred to in British Co- }

lumbia Elee. Ry. Co. v. Crompton, 43

Can. 8.C.R. 7, 14 B.C.R. 226; Lumsden v. |

Temiskaming and North. Ry. Co., 15 0.L.R.
469; North. Counties Ins. Trust v. Can.
Pac. Ry. Co., 13 B.C.R. 131; Robinson v.
Can. North. Ry. Co., 19 Man. L.R. 315.]

CoLuisioN; INJURY TO PERSON ON TRAIN;
LICENSEE OR TRESPASSER.

In a collision between a van or car of the
defendants and a backing train of the Pere
Marquette Railway Company, the plain-
tiff, who was standing on the platform of
one of the Pere Marquette coaches, the

foremost one in the train as it moved re-

versely, and who was on the coach not as a

of the defendants:—Held, that the plaintiff
was a licensee, and, not being wrongfully
yhere he was, was u’n;tlefl to recover

the Harris

v. Perry & Co., [1903] 2 K.B. 219, and Sievert
v. Brookfield (1005), 35 8.C.R. 494, followed.
And semble, per Bo{d, C., that, in the cir-
cumstances, the defendants would not
exempt from liability, though the plaintiff
was nothing else than a mere trespasser.
At the trial the jury found, in answer to
r“lestiona, that the plaintiff was not upon
the train or platform by permission of the
Pere Marquette Railway Company. The
jury were not asked to find whether he was
there with the permission of the trai
in charge of the train:—Held, that it was
open to the jury to find, and they should
have found, upon the direct evidence as to
that occasion, that the plaintiff was there
with the knowledge and consent of the man
conducting the backing operations, and also,
on the uncontradicted evidence, that he and
others had been there on many other oc-
casions; and this was sufficient to justif
a verdict for the plaintiff. At the triuf:
the parties consented to the Court determ-
ining any point necessary for the determin-
ation of the rights of the parties not covered
by the questions submitted:—Held, that
the judgment for the defendants en-
tered upon the findings of the jury should
be set aside, and J‘udgmem entered for the
plaintiff for the damages assessed by the
Jury; the necessity for a new trial bein,
obviated by the consent. Judgment o%
Meredith, C.J.C.P., reversed. Barnett v.
Grand Trunk Ry. Co., 10 Can. Ry. Cas.
46, 20 O.L.R. 390.

[Affirmed in 22 O.L.R. 84, 12 Can. Ry. Cas.
192; reversed in [1911] A.C. 361, 12 Can.
Ry. Cas. 205.

CoLutsioN; INJURY TO PERSON ON TRAIN;
TRESPASSER.

The Pere Marquette Railway Company,
under an arrangement with the defendants,
used the yard and station ground of the de-
fendants at London. A Pere Marquette
train came into the defendants’ station at
London, discharged its passengers, and was

roceeding backwards to its destination
or the night, when the plaintiff jumped on
board, intending to ride a short distance
towards his home. He stood upon the rear
platform of a car, and was in that position
when a collision took place between the
train he was on and a car of the defendants,
upon a “lead” of the defendants, on which
the train was lawfully proceeding, by reason
of the negli of the defendants, where-

paying passenger, but getting a gratuit
“lft’” for a short distance, was injured.
The collision was caused by the negligence

by the plaintiff was injured:—Held, Mere-
dith, J.A., dissenting, that the plnintiﬂ‘.
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whatever his position as regards the Pere
Marquette Railway Company, whether
trespasser, occupant at sufferance, or licen-
see, was not a trespasser upon the rights
of the defendants; for the time being the
defendants had no right of occupation or
passage upon the place where the collision
occurred; and the defendants were liable to
the plaintiff in damages for the injuries
caused by their negligence. Judgment of a
Divisional Court, 20 O.L.R. 390, 10 Can. Ry.
Cas. 46, affirmed; Barnett irand Trunk
Ry. Co., 12 Can. Ry. Cas. 192, 22 O.L.R. 84.

[Reversed in [1911] A.C. 361, 12 Can. Ry.
Cas. 205.]

Corursion; TresPasseR; BruacH oF DUTY.

In an action against the appellant rail-
road company for damages for personal in-
juries resulting from collision caused by the
negligence of the appellants’ servants it ap-
peared that the collision took place on the
property of the appellants to which the
train carrying the plaintiff, which belonged
to another company, had access by their
leave and license. [t further appeared that
the plaintiff was a trespasser on the appel-
lants’ property and also on the said train,
which to his knowledge was not at the time
in use as a passenger train and in which he
had taken up a precarious position on the
platform and step of a carriage in disobed-
ience of a by-law of both companies:—
Held, that the appellants were not liable,
for no breach of duty had been shewn.
Grand Trunk Ry. Co. v. Barnett, 12 Can.
Ry. Cas. 205, [1911] A.C. 361.

Trespasser; USE OF PULLMAN FOR PUR-
POSE OF GETTING OFF TRAIN.

A passenger in a day coach who finds the
ordinary mode of exit at the rear vestibule
closed at his destination, and who there-
upon enters the adjoining Pullman car in
search of an opened vestibule, is not a tres-
passer a8 to such Pullman coach so as to
disentitle him to damages for personal in-
juries received in alighting therefrom.
MeDougall v. Grand Trunk Ry. Co., (Ont.)
14 Can, Ry. Cas. 316, 8 1)414.“,{. 271,

TRANSPORTATION OF EMIGRANT , DeTeEN-
TION.

Where immigrants of Chinese origin are
merely passing through Canada, under a
contract with a railway company for their
transportation to a point or destination be-
yond the limits of Canada, the railway
company (under the provisions of 63-64
Viet. ¢. 32, since repealed by 3 Edw. VII.
c. 8), were justified in detaining them,
and in refusing them permission to remain
on Canadian territory, they not having com-

6-Ry. D,

plied with the provisions of the Act 63-64
/iet. (C.), ¢. 32, then in force, applicable

| to Chinese immigrants entering Canada

| with intention to remain therein. In re

| Wing Toy et al,, 4 Can. Ry. Cas. 410, Q.R.
9

13 K.B. 17

DERAILMENT; RAILWAY MAIL CLERK AS PAS-
SENGER. .

The action for damages for injury caused
by negligence of a common carrier of pass-
engers is in tort. A duty is imposed by
law upon a common carrier of passengers to
carry them safely and securely so that no
damage or injury shall happen to them by
the negligence or default of the carrier.
A breach of this duty is one for which an
action lies which is founded on the com-
mon law, and requires not the aid of con-
tract to support it. It is now settled by
law that corporations are liable for negh-
gence whether they derive any ultimate
pecuniary benefit or not from the perform-
ance of the duty imposed on them. If
the passenger be carried in performance of
a contract, it is immaterial whether he
himself negotiated the contract or paid the
fare, or whether any fare were paid, or if
paid whether it went into the pocket of

| the defendants. The C. & E. Rnilw:gf’
| Company were the owners of a line of rail-

|

|
|
|

| tolls, rates and charges,

way between the city of Calgary and the
town of Edmonton, but owned no rolling

| stock and employed no staff for the oper-

ation of the road. They entered into an
agreement with the C.P.R. Co., the de-
fendants, “for the regulation and inter-
change of traffic and the working of traffic
over the railways of the said companies,
and for the division and apportionment of
generally in
relation to the management and working of
the railways,” of the two companies,
whereby the defendant company agreed to
operate the railway line on behalf of the
C. & E. Company “‘with a stafl and organ-
ization nppnintmi by the C.P.R. Co. (the
defendants), and to provide a service of
such efficiency and speed and operate the
property of the C. & E. Co. as agents for
and on account of the C. & E. Co., as may
be required or directed by that company
or its officers.””  The contract also provided
that the defendant company should not be
required to maintain the road “below a
point of efficiency necessary to the safe
and progcr handling of such train service,
as may be required for the proper operation
of the railway.” All the expenses of oper-
ating the road were to be paid in the first
instance by the defendant company, but
were to be charged against the C. & E.
Co. under a special clause in the agreement
for the apportionment of the tolls and re-
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ceipts. The rolling stock used in operating
the road bore the name of the defendant
company. The officials employed in oper- |
ating it wore caps indicating that they
were servants of the defendant company. |
The defendant company sold tickets en- |
titling the holder to travel over the C. & |
E. line, and issued a “Time Bill” giving
the time tables of the western division of
the defendant company, in which the line
between Calgary and Edmonton was re-
ferred to as the “Edmonton Section,’” and
this time bill was endorsed with the names
of the leading officials of the defendant
company The plaintiff was a railway
mail clerk in the employ of the Govern-
ment of Canada, whose duty it was to handle
and attend to the Government mail matter
being carried on the C. & E. line between
Calgary and Edmonton. This mail matter
and the plaintiff were both carried under
a contract between the Postmaster-Gen ral
of Canada and the C. & E. Co., and the
C. & E. Co. received from the Government
of Canada the moneys paid for carrying
the mail matter, and no part of such money
was received by the defendant company
While being carried on a train on the C.
& E. line towards Edmonton, the plain-
tiff was injured by the derailment of the
train, which fell into a ravine, and he
brought action for damages against the de-
fendants:—Held, that plaintiff being law-
fully in the mail car with the knowledge
and consent of the defendants, and a pass-
enger under the charge and care of the de-

fendants, of which there was evidence to |
go to the jury, a duty was imposed upon |

the defendants to carry him safely and se-
curely, so that by their negligence or de-
fault no injury should happen to him; that
for a breach of this duty an action would
lie independently of any contract, and that
the question whether or not the defendant
company received a reward for carrying
the plaintiff did not affect the rights of the

parties:—Held, also, against the c« 'nvn-\

tion that the defendant company were
merely agents for the C. & E. Co., and that
the officials and workmen operating the
road were the servants, not of the defen-
dants, but of the C. & E. Co., and that
the latter company, if anyone, were re-
gponsible; that there was evidence to shew
t;ml the officials and workmen were the
servants of the defendant company, and
that the defendant company were not
merely agents but were independent con-

tractors:—Held, also, against the conten- |

tion that the defendants were the agents of
the C. & E. Co. in operating the road, and
were, therefore, liable only for a misfeas-
ance but not for a nonfeasance; that the

omission to take proper care in respect to |

the condition of the bridge, and the track,
and the running a train over the track
and bridge while in an unsafe condition,
would be a misfeasance and not a non-
feasance, and that, therefore, even if the
ants were merely agents of the C.
would still be liable. Kenny
. Ry. Co., 4 Can. Ry. Cas.
R. 420

C. Ejection from Train.

EJECTION OF PASSENGER; REFUSAL TO PAY
FARE

By 8. 218 of the General Railway Act, 51
Viet. ¢. 29, any passenger on a railway
train who refuses to pay his fare may be
put off the train:i—Held, reversing the de-
cision of the Court of Appeal, 20 A.R. 476,
and of the Queen’s Bench Division, 22 O.R
667, Fournier, J., dissenting, that the con
tract between the person buying a railway
ticket and the company on whose line it
is intended to be used, implies that such
ticket shall be produced and delivered up
to the conductor of the train on which
such person travels, and if he is put off a
train for refusing or being unable so to pro-
duce and deliver it up, the company is
not liable to an action for such ejectment
20 A.R. (Ont.) 476, affirming 22 O.R. 667,
reversed. Grand Trunk Ry. Co. v. Beaver,
an. S.C.R. 498.

[Leave to appeal to Privy Council re-
fused, 23 Can. Gaz. 320. See Quebec
Central Ry. Co. v. Lortie, 22 Can
S.C.R. 336; Jones v. Grand Trunk Ry.
Co., 18 Can. S.C.R. 696; Oldright v
Grand Trunk Ry. Co., R. (Ont.) 286,
post 848; Canadian Pacific Ry. Co. v
Chalifoux, 22 Can. S.C.R. 721; Haist v.
Grand Trunk Ry. Co., 26 O.R. 19, 22 AR
(Ont.) 504.]

EJECTION OF DRUNKEN PASSENGER.

The deceased was a_passenger on_the
defendants’ train from Detroit to Buffalo
Between Detroit and Bridgeburg he drank
heavily, and when near Bridgeburg began
to annoy passengers, and the conductor
compelled him to leave the train at that
station, which was 700 feet from the end of
the International Railway Bridge over the
iagara River, and the deceased, who
was not given into the charge of anybody
being intoxicated, strayed after the train
on which his luggage remained, and fell
over the bridge and was drowned. It
would have been easy to have taken care
of deceased and to have prevented him
interfering with the passengers. At Bridge
burg the train was only 5 minutes’ run
from the City of Black Rock, and only 20

P .
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minutes’ run from Buffalo, its destination
Held, that the defendants were liable, in
asmuch as the act of the deceased was
what it might reasonably be expected that
a man in his condition would do upon being
put off the train when and where he was
put off, and that the damages were not
too remote l)l]lh anty v. Michigan Cen-
tral Ry. Co., 3 Can. Ry. Cas. 311, 7 O.L.R
690

[Reversed in 4 Can. Ry. Cas. 451, 10
O.L.R. 388, 6 O.W.R. 252.]

DisorvERLY Passencer; EXprrsion From
TRAIN; DROWNING WHILE FOLLOWING
TRAIN

A passenger travelling from Detroit to

Buffalo on defendants’ train, who was

somewhat excited from liqour, but physi-

cally capable of taking care of himself,

was guilty of several disorderly acts, |

amongst others of molesting fellow-pass-
engers. He was put off the train at Bridge-
burg, a station n the Canadian end of
the International Railway Bridge cross-
ing the Niagara River, and about a mile
distant from his destination. He followed
the train on foot and after a scuffle with
the bridge guard jumped or fell off the
bridge into the river and was drowned

Held, that the defendants were justified in
putting him off the train, and were neither
obliged to put him under restraint and
carry him to Buffalo, nor to place him in
charge of some one at Bridgeburg. On
the evidence it was impossible to say
whether deceased fell off the bridge acci-
dentally or threw himself off; or that his
death was the natural or probable result
of his being removed from the trs Held,
also, that there was no evidence of any
negligence on the part of the defendants
to be submitted to a jury. Judgment of
Britton, J., 7 O.L.R. 690, 3 Can. Ry. Cas
i1, reversed. Delahanty v. Michigan Cen-
tral Ry. Co., 4 Can. Ry. Cas. 451, 10 O.L.R.

58

RIGHT TO PARTICULAR SEAT; AUTHORITY OF
CONDUCTOR; SMOKING CAR.

The plaintiff, Brazeau, entered a smoking
car of the defendant company and took a
vacant seat although told by the persons
sitting near that it was taken and vacated
temporaril Upon his refusing to vacate
the seat after having been, by the conduc-
tor, twice required to do so, the conductor
removed him  foreibly without using un-
necessary force and placed him in the pas
ageway pointing him to vacant seats:
Held, (1) That the plaintiff could not re-
cover damages for an assault or removal
from the seat; the conductor having full
authority to determine what seat a pass-
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enger is to occupy ) That railway com-
panies are not Imvlwl to furm~h smoking
cars or any particular de of car
beyond what the passenge calls
for Ih wzeau v. Canadian Pacific Ry. Co.,
8 Car ty. Cas. 477, 11 O.W.R. 136

EJECTION FROM TRAIN; THREATS AND FORCE;
TRESPASSER,

The respondent (plaintiff) while leaving
a train of the appe Hmu (defendants), on
which he and one Sharpe had been stealing
a ride, met with an accident by falling
from the train, resulting in the loss of his
right arm, The plaintiff said that the con
ductor did not touch him, but used threaten
ing language in ordering him off the train
while the witness Egerton stated that the
conductor put the plaintiff off the train by
force. The conductor and witnesses called
for the defendants gave evidence that no
physical force was used, the conductor
denied speaking to the plaintiff. The
jury found that the defendants were to
blame because the conductor had no right
to put them (the plaintiff and Sharpe)
off the train while moving and assessed the
damages to the plaintiff at $2,000. A new
trial was ordered by the Court of Appeal
on the following grounds; (1) the damages
were excessive; (2) the verdict was against
the weight of evidence, and (3) on account
of the uncertainty as to the meaning of the
answers of the jury. Meredith, J.A., dis-
senting. Per Osler, J.A But for the evi-
dence of Egerton the action should have been
dismissed. Upon appeal to the Supreme
Court of Canada the order for a new trial
was affirmed. Fitzpatrick, C.J., and Davies,
J., dissenting. Per Anglin, J:—Putting
aside the evidence of Egerton, the case in-
volves two questions of fact, which should
be submitted to the jury. (1) Did the plain-
tiff leave the moving train under compul-
sion of the conductor’'s order, having rea-
sonable ground for believing that if he did
not obey, he would be put off by physical
force? (2) Having regard to the circum-
g'ances, the place at which the order was
given and the speed at which the train was
moving, was the conduct of the conductor
in giving this order proper and reasonable?
Per Anglin and Duff, JJ.:—The evidence as
to the rate of speed was 'Imim'tl_\' conflict-
s not such that “‘only one con-
ion can be drawn.” The power con-
ferred by Rule 817 O.J.A. is discretionary,
and, where the Court of Appeal has declined
to exercise it, a second appellate tribunal
should only interfere in a very extreme case.
Per Fitzpatrick, C.J., dissenting:—No ap-
seal lies in this case from the exercise of
judicial discretion within s. 45 of the
Supreme Court Act and from which there is
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no appeal. Toronto Ry. Co. v. McKay,

his own default in alighting as he did, and

Cout. Cas. 419. Per Davies, J., dissenting: | therefore he could not rucover'hlﬂ‘ouruier,

—The arp(-nl should be allowed and the | J., dissenting. Quebec Central
Lortie, 22 Can. 8.C.R. 336.

action dismissed. Canadian Pacific Ry.
Co. v. Lloyd Brown, 12 Can. Ry. Cas. 228,

D. Injuries to Passengers.

INJURY TO PASSENGL:; DERAILMENT.

Held, reversing the judgments of the Su-
}wrior Court and Court of (fmevn‘s Bench
or (L.C.). that where the breaking of a
rail 18 shewn to be due to the severity of
the climate and the suddenly great vari-
ation of the degrees of temperature, and not

to any want of care or skill upon the part of |

the railway company in the selection,
testing, laying and use of such rail, the com-
pany 18 not liable in damages to a passenger
injured by the derailment of a train through
the breaking of such rail. Fournier, J.,
dissenting, on the ground that as the acci-
dent was caused by a latent defect in_the
rail in use, the company was responsible.
Mont. L.R. 2 8.C. 171, Klom. L.R. 3 Q.B.
324, reversed; Canadian Pacific Ry. Co
g(.)lChalifoux, 22 Can. 8.C.R. 721, 24 C.L.J.

[Applied in Guinea v. Campbell, Q R.
22 8.C. 261; referred to in Quebec & Lake
St. John Ry. Co. v. Duquet, Q.R. 14 K.B.
484; Quebec Central Ry. Co. v. Lortie,
22 Can. 8.C.R. 343.]

NEGLIGENCE IN ALIGHTING; TRAIN LONGER
THAN PLATFORM.

L. was the holder of a ticket and a pass-
enger on the company’s train from Levis to
Ste. Marie, Beuce. {Vlwn the train arrived
at Ste. Marie station, the car upon which
L. had been travelling was some distance
from the station platform, the train being
longer than the platform, and L., fearing
that the car would not be brought up to
the station, the time for stopping having
nearly elapsed, got out at the end of the

car, and, the distance to the ground from |

the steps being about two feet and a half,
in 8o doing he ﬁ-ll and broke his leg, which
had to be amputated. The action was for
$5,000 damages, alleging negligence and
want of proper accommodation. The de-
fence was contributory negligence. Upon
the evidence tha Superior Court, whose
judgment was affirmed by the Court of
Queen’s Bench, gave judgment in favour
of L. for the whole amount. On appeal to
the Supreme Court of Cnnada:—}r-ld, re-
versing the judgments of the Courts below,
that in the exercise of ordinary care, L.
could have safely gained the platform by
passing through the car forward, and that
the accident was wholly attributable to

y. Co. v.

Referred to in Guay v. Can. North. Ry.
Co., 15 Man. L.R. 279.]
[

PASSENGER ALIGHTING FROM TRAIN WHERE
NO PLATFORM.
If there is a platform at a railway station,
the railway company is bound to bring the
| passenger car of a train stopping there up
to the platform to permit passengers to step
| down on it in alighting, or to provide some
| other safe means for passengers to alight.
The plaintiff was a passenger on one of
defendants’ trains. On stopping at the
| station where she wished to get off, the
train was left so that the car in which the
plaintiffi was, stood entirely behind the
station platform. The conductor having
offered plaintiff his hand to assist her in
alighting, she took it and jumped to the
ground, three feet below. The ground at
that point sloped slightly downwards from
the track and was slippery with snow or
ice. The plaintiff received serious injury
in consequence of the jump. She was two
months advanced in pregnancy, was very
unwell for the next six days and then had a
miscarriage, from which she suffered great
woakness for a considerable time. Plain-
tiff did not know at the time she jumped
that there was a platform at the station:—
Held, (1) The defendants were liable in
damages for the injury suffered by plain-
tiff, as the conductor had been guilty of
negligence. (2) The plaintiff was not
bound to disclose her pregnancy to the
conductor, so that he might know that
special care was necessary in aiding her to
alight. Guay v. Canadian Northern Ry.
Co., 15 Man. L.R. 275.

CorrisioN; NEGLIGENCE OF CONDUCTOR.

| While the plaintiff was being conveyed as
a passenger on a car of the defendants, he
was injured in consequence of the car being
run into from behind by another ear on the
same track. The motorman and conductor
of the other car had, contrary to the express
rules of the company, exchanged pleces, and
the conductor in operating the car, either
through negli ori pet allowed
the collision to take place:—Held, thut the
negligence of the motorman in abandoning
his post to the conductor was the effective
cause of the accident, and that the defend-
ants were liable in damages for the injury
to the plaintiff, although the conductor
| whose act was the immediate cause of the

accident, was not acting within the scope
| of his employment at the time. Engelhart
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v. Farrant, (1897] 1 Q.B. 240, followed;
Gwilliam v, Twist, (1895] 2 Q.B. 84; Beard
v. London, [1900] 2 Q.B. 530; Harris v. Fiat
(1907), 23 T.L.R. 504, distinguished:—Held,
also, per Perdue, J.A.:—That, in order to
make the defendants as carriers of passen-
gers by the railway liable to the plaintiff,
it was enough to shew that the negligence
or omission which caused the accident was
that of the defendants’ servants then in
actual charge of the car. Hill v. Winnipeg
Electric Ry. Co., 21 Man. L.}, 442,

Wright v. Midland Ry. Co. (1873), L.R.

8 Ex. 137; Thomas v. Rhymney Ry. Co. |

(1871), L.R. 6 Q.B. 266, and Taylor Man-
chester, ete,, Ry. Co., [1805] 1 Q.B. 134,
followed. Vance v. G.T.P. Ry. Co. (1910),
17 O.W.R. 1000, distinguished.]

NEGLIGENCE IN MANNER OF RUNNING TRAINS;
ORDINARY INCIDENT IN RAILWAY TRAVEL-
LING,

Plaintiff was a passenger by a night train
on the defendant company’s railway between
Montreal and Toronto. After retiring to the
berth assigned to her—an upper one—she
endeavoured to make some change in the
manner in which the berth was made up.
She next tried to reach the other end of the
berth from the inside, but, just as she leaned
to the inside of the car, there was a violent
lurch and jerk which threw her into the
middle of the passage way, on her back, in-
flicting severe injuries. On the (rial of the
action brought by plaintiff to recover
damages for the injuries sustained by her,
the learned trial Judge withdrew the case
from the jury for the reasons (1) that there
was no evidence of negligence on the part
of the defendant, and (2) that the plaintiff’s
evidence was consistent with the view that
her own efforts to better her condition, in
ber fear arising from the motion of the car,
resulted in the accident:—Held, there being
doubt as to the proper inference to be de-
duced from the {;cts in proof, there being
two reasonable but different views that
might be taken, that the case was improper-
ly withdrawn from the jury, and plaintiff
was entitled to an order for a new trial with
costs:—Held, that, apart from the question
of plaintifi’s negligence in attempting to
turn in her berth, or the oceasion for making
such a change, there was evidence for the
jury of negligence on the part of defendant.
Semble, that a train should not be managed
in such a way, whether by excessive speed
in going around curves or otherwise, that a
passenger should be thrown from the berth
by the swaying and lurching of the car, this
being not ‘at all an ordinary incident in
railway travelling. Smith v. Canadian Pa-

[Reversed in 31 Can. 8.C.R. 367, 1 Can.
Ry. Cas. 255; followed in Lougheed v. Ham-
ilton, 1 A.L.R. 17, 7 W.L.R. 204; referred to
in Jnckslon v. Can. Pae. Ry. Co., 1 Sask.

NEGLIGENCE; INJURY T0 PASSENGERS IN
SLEEPING BERTH.

8., an elderly lady, was travelling on a
train of the Canadian Pacific Ry. Co. from
Montreal to Toronto. While in a sleeping
berth at night, believing that she was riding
with her back to the engine she tried to
turn around in her berth, and the car going
around a curve at the time she was thrown
out on to the floor and injured her back.
On the trial of an action against the com-
pany for damages it was not shewn that the
speed of the train was excessive or that
1‘)(~rc was any defect in the roadbed at the
place where the accident occurred to which
it could be attributed:—Held, reversing the
judgment of the Supreme Court of Nova
Scotia, that the accident could not be
attributed to any negligence of the servants
of the company which would make it liable
in damages to 8. therefor. The Canadian
Pacific Ry. Co. v. Smith, 1 Can. Ry. Cas.
255, 31 Can. S.C.R. 367.

FALLING FROM PLATFORM OF VESTIBULE CAR;
MoOVING TRAIN.

Railway companies are not insurers of
their passengers. Where a passenger while
passing through a vestibule from one car to
another on a moving train fell from the
platform through a door partially opened b,
some unknown means am‘ was killed:—Held,
that there was no evidence from which the
jury might reasonably have inferred negli-
gence on the part of the defendants, causing
the aceident, and the defendants were en-
titled to a non-suit. Campbell v. Canadian
Pacific Ry. Co., 1 Can. Ry. Cas. 258.

[Inapplicable in Bell v. Winnipeg Electric
Street Ry. Co., 15 Man. L.R. 344.]

NEGLIGENCE IN STOPPING TRAIN; OPPORTUN-
ITY TO ALIGHT.

A railway company which has undertaken
to carry a passenger to a station on its line
must stop its train at that station long
enough to give the passenger a reasonable
opportunity of getting off. If the train stoj
and the passenger, after making reasonable
efforts to do so, is unable to get off before it
starts again, and gumps off and is injured,
the company is liable in damages; provided,
however, that when the passenger jumps off
the train is not moving at such a rate of
speed as to make the danger of jumping

vious to a person of reasonable intelli-

;ilic Ry. Co., 1 Can. Ry. Cas. 231, 34 N.8.R. | gnce. Keith v. Ottawa and New York Ry.
2, 0.

, 2 Can, Ry. Cas. 23, 3 O.L.R. 265.

e e
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[Affirmed in 5 O.L.R. 116, 2 Can. Ry.
Cas. 26.]

ALIGHTING FROM TRAIN WHILE IN MOTION;
NEGLIGENCE ; CONTRIBUTORY NEGLIGENCE.
The fact of a passenger getting off a train
while it is in motion is not necessarily negli-
ence. In every case it is a question to be
ecided by the jury whether the passenger
acted as a reasonable man would do under
the circumstances, Where a train, scheduled
to stop at a named station, did not on arriv-
ing there stop a sufficient length of time to
enable the passengers to get off, and a pas-
senger in attempting to do so, after the train
had started again fell and was injired, and
it was found by the jury on the evidence that
he acted as a reasonable man would do under
the circumstances, the Court declined to
interfere with the finding. Keith v. The
Ottawa and New York Ry. Co., 2 Can. Ry.
Cas. 26, 5 O.L.R. 116.

[Referred to in Simpson v. Toronto and
York Radial Ry. Co., 16 O.L.R. 31; uppliml
in MeDougall v. Grand Trunk Ry. Co., 14
Can. Ry. Cas. 316, 8 D.L.R. 271.]

DEFECTIVE  DOOR APPLIANCES; INJURY TO
CHILD PASSENGER.

The plaintiff, a boy four years of age, with
his parents, was being carried as a passen-
ger on a steam-boat of the defendants. The
child and his mother were in a house on the
boat’s deck, leading from which out on to
the deck were doors fitted with appliances
intended to keep them fastened back, when
they should happen to be flung wide open.
While the plaintiff was in the act of passing
through one of the door-ways to get out on
the deck to his father, the door swung to
and jammed his fingers, so that the tips of
some of them had to be amputated. The
plaintifi's father and elder brother swore
that the fastening of the door was out of
order, and would not hold it back. There
was evidence to shew that the doors of the
house were frequently being opened and
shut by passengers and others, and that a
very few minutes before the accident a
passenger had gone through the door-way
in question, leaving the door on the swing.
It was also proved that the futonin&s had
been put on the door in order to hold them
open in warm weather for the purpose of
ventilation. In an action on the case for
ne#ligence brought on the part of the plain-
tiff by his father as his next friend against
the company to recover damages for the
injury above mentioned:—Held, that there
was no duty cast upon the defendant com-
pany to provide the doors with the appli-
ances mentioned or to maintain them in
good working order; and, even if they were,

the evidence went to shew that the proxi-
mate cause of the accident was the act of
the passenger in leaving the door on the
swing, for which the company could not be
held liable. Cormier v. f;omim'on At-
lantic Ry. Co., 3 Can. Ry. Cas. 304, 36
N.B.R. 10.

CROWDED TRAINS; STANDING ON PLATFORM;
CONTRIBUTORY NEGLIGENCE,

The plaintiff when travelling by a train
of the defendants was forced by overcrowd-
ing to resort to the platform outside one of
the cars, and for better protection sat down
on the second step, and while so sitting was
thrust out by a swerve of the train, which
made the people standing on the platform
Rrenn up against him suddenly. This caused

im to lose his balance, :\n({one of his legs
protruding, was struck by some fixture on
the track, and he sustained injuries:—Held,
that the defendants were liable. Burriss v.
Pere Marquette Ry. Co., 4 Can. Ry. Cas.
251, 9 O.L.R. 259.

[Nh-tro}mlilnu Ry. Co. v. Jackson (1877)
3 App. Cas. 193, specially referred to.)

LATENT DEFECT IN WHEEL OF CAR; DERAIL-
MENT.

The plaintiffi. brought this action for in-
jury sustained by her owing to the breaking
of a flange in the hind wheel of a car of the
defendants, on which she was a passenger,
on the occasion of an excursion, causing
vartial derailment and her violent ejection.

he flange broke because of an inherent de-
fect in the shape of an airhole at the time of
the manufacture of the wheel. The de-
fendants did not shew what tests had been
applied by the manufacturers of the wheel,
or what could be done to detect the flaw;
neither did they shew that they themselves
made any proper examination of the wheel
before using it:—Held, that the defendants
had failed adequately to discharge their
duty of examining thoroughly and skilfully
the equipment furnished for the excursion
and were liable. Judgment of Clute, J.,
affirmed. Gaiser v. Niagara St. Catharines
and Toronto Ry. Co., 9 Can. Ry. Cas. 266,
19 O.L.R. 31.

ABSENCE OF FACILITY FOR ALIGHTING; Con-
TRIBUTORY NEGLIGENCE,

Plaintiff was a passenger lawfully on a
passenger train of a railway company. On
arriving at her destination the train stopped,
the name of the place was announced, and
the plaintiff, finding the door of the car
open, went out and atep%ed off, expecting
to step on the Tlntform, ut there being no
i)latfurm she fell four feet and was injured.

t was late at night, very dark, and no lights
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were provided, and the plaintiff was un-
familiar with the surroundings:—Held, that
under the Railway Act it was the duty of
the company to provide proper facilities for
passengers nligﬁling from their trains.
(2) That the announcement of the station,
the stoppage of the train, and the open door,
constituted an invitation to the plaintiff
to alight, and an intimation that she might
alight safely, and no warning being given
the company was guilty of negligence if the
passenger, without contributory negligence,
did not alight safely. (3) That under
the circumstances the defendant was en-
titled to alight, and there was no contrib-
utory negligence in not satisfying herself
that there was a platform to alight upon.
Wray v. Canadian Northern Ry. Co., 10
Can. Ry. Cas. 196, 3 Sask. L.R. 42.

INJURY TO PASSENGER CROSSING TRACKS AT
STATION.

The plaintiff sued the Wabash and Grand
Trunk railway companies to recover dam-
ages for injury caused to her by a train of
the Wabash company, at the Belle River
railway station. The railway was owned b
the Grand Trunk company, the Wabas
company having running rights over it.
The plaintiff was a rlmm-ng(-r on a Grand
Trunk train, and alighted at the Belle
River station for the purpose of going to
the village. There were two tracks, run-
ning east and west, and the plaintiff was on
the platform on the north side of the two
tracks, which she had to eross in a southerly
direction to reach the village. At the
easterly end of the station platform was a
aidewnrk and pathway for foot-passengers,
but this pathway where it crossed the rail-
way right of way was not a public highway,
but the private property of the Grand
Trunk company. The Grand Trunk train
by which tﬂe plaintiff had arrived was on
the southerly track, and the plaintiff was
standing just clear of the north track, wait-
ing for that train to proceed easterly be-
fore she attempted to cross. As the last
car reached the crossing, she stepped upon
the north track, in front of a annsh train
approaching from the east, and sustained
the injuries complained of. There was
nothing to obstruct the view from the
platform to the approaching Wabash train,
and warning of its approach had been given
by whistling. The jury found negligence
on the part of both companies—the Grand
Trunk, because ‘“‘they should have taken
more care of the passengers on account of
the train being late’’; and the Wabash, be-
cause they "ﬁid not take pmjl)‘er ﬂrecau-
tions knowing that the Grand Trunk train
was late”:—Held, that the action was
properly dismissed by the trial Judge,
whether as upon a nonsuit because there

was no evidence of negligence on the part
of the defendants, or either of them, or upon
the findings of the jury, in effect negativing
negligence other than as found by them, an
they having found no act of negligence
which caused the injury. Judgment of
Middleton, J., ufﬁrmud. Per Riddell, J.
That it was properly ruled at the trial that
the station-master’s statement after the

ident was not admissible as evidence
against the defendants: Wilson v. Botsford-
Jenks Co. (1902), 1 O.W.R. 101:—Held, also,
per curiam, that a new trial should not be
ordered. Per Mulock, C.J.:—That there
was no reason to suppose that upon a new
trial the evidence would be different; and
no exception could be taken to the charge,
the Judge having instructed the jury that,
if they found negligence causing the acei-
dent, they must go further and find the
particular act of negligence which caused
the accident. Per Riddell, J.:—That it
would be improper to send the ease back for
a new trial on the supposition that another
jury might find some specific act of negli-
gence which the former jury could not.
Cooledge v. Toronto Ry. Co. (1907), 10
O.W.R. 739. Semble, per Riddell, J.:—
That, even if negligence had been proved
against the defendants, the pluiminl could
not recover, for everything proved was
consistent with the plaintiff’s own negli-
gence, and there was nothing to contra-
indicate it. Antaya v. Wabash Ry. Co.,
12 Can. Ry. Cas. 418, 24 O.L.R. 88.

Dury TO CLOSE VESTIBULE DOOR; FINDING
AS TO NEGLIGENCE.

Upon a question of fact, as to whether the
rear vestibule and trap doors of a day car
of a railway train, on which car the plain-
tiff was riding, were closed while the train
was standing at a certain station; where
the jury balances the probabilities, (a) on
the testimony of the defendant company’s
conductor and brakeman for the negative
and (b) on that of the plaintiff and a dis-
interested witness for the affirmative, and
finds on that point for the plaintif, such
finding is within the jury’s province and will
not be disturbed. MeDougall v. Grand
Trunk Ry. Co., (Ont.) 14 Can. Ry. Cas. 316,
8 D.L.R. 271.

InJury 1O pAssENGER; HoreLkeerer; Con-
VEYANCE OF GUEST FROM STATION; Hire
OF OMNIBUS.

Barker v. Pollock, 4 W.L.R. 327 (Terr.).

INJURY TO PASSENGER WHILE ATTEMPTING
T0 BOARD CAR; FINDINGS OF JURY;
EvipeNce; DAMAGES.

D’Eye v. Toronto Ry. Co., 3 O.W.N. 38,

20 O.W.R. 5.
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CONTRIBUTORY NEGLIGENCE; CAR LEAVING
TRACK; PASSENGER JUMPING FROM CAR.

Shea v. Halifax and S.W. Railway, 3
E.L.R. 431 (N.8.).

Note on duties and liabilities of carriers ’
of passengers. 1 Can. Ry. Cas. 262,

Note on carrier's duty to protect passen- |
gers. 2 Can. Ry. Cas. 96.

Note on carriers of passengers and duties
toward passengers alighting from cars. 2
Can. Ry. Cas. 37.

Note on liability of carrier for injuries to
passengers riding on platform. 4 Can. Ry.
Cas. 258.

Note on duty of carriers to provide ac-
commodation for passengers. 4 Can. Ry. |
Cas. 427,

Note on transportation of immigrants. |
4 Can. Ry. Cas. 416.

Note on liability of carrier for injuries
inflicted by fellow-passenger. 4 Can. Ry.
Cas. 48,

Note on liability of carrier for injuries to
passenger or licensee. 2 Can. l{g. Cas.
64, 4 Can. Ry. Cas. 200, 4 Can. Ry. Cas. 491.

Note on licensees and trespassers. 12
Can. Ry. Cas. 245.

Note on evidence of negligence in carrying
passengers. 9 Can. Ry. Cas. 269.

Review of cases on negligence.
Ry. Cas. 316.

3 Can,
CARS.

For statutory height of cars passing under
overhead bridge, see Bridges.

TANK CAR EQUIPMENT.

Upon an application that the railway
company be required to provide adequate
and suitable tank car equipment for the
transportation of finished product of the
applicant from its works at allaceburg to

ints in Canada. The railway company
ﬂ:d made an agreement with the applicant
to supply the equipment when required:—
Held, that under the provisions of section
1 of 8 and 9 Edw. VIL. ¢. 32, the Board has
jurisdiction to require and direct the rail-
way company to aupﬁly the e%uigmcm,
from time to time, when ordered by the

plicant. Empire Refining Co. v. Pere
Marquette Ry. Co., 10 Can. Ry. Cas. 138.

DoMmesTiCc 80FT COAL; OPEN AND BOX CARS;
ACCUMULATION OF SNOW AND ICE; DE-
LAY IN MAKING CONNECTIONS.

Complaint against the system of trans-
porting domestic soft coal in open cars in-
stead of box cars, and delay in making

CARRIERS OF PASSENGERS (INJURIES).
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collections from railway companies for
shortages. The applicant complained that
he suffered loss and damage from pilferage,
lenkage, snow and ice accumulating on the
top of the coal, for which he had to pay
as coal at an increased cost, and waste by
having to throw the coal into the sheds
over the side of the open cars, thus break-
ing the coal, instead of wheeling it from
box cars. The respondents contended that
they had used their best endeavours to
sup‘)ly box cars for the transportation of
coal and had largely succeeded. That if
dealers placed large orders for shipment
during the spring and summer there would
be no difficulty in furnishing box or stock
cars, instead of these shipments being
made in October, when every available box
car was needed for the carriage of bulk
grain to the head of the lakes, and in the
movement of stock; that other railway
companies engaged in carrying coal for
domestic use and the respondents for their
own employed open cars. That open cars
could be much more easily loaded and un-
loaded than box cars at mines and sheds
equipped with modern devices. That the
applicant’s contention that he was charged
for the accumulation of snow and ice as
coal was not correct because the freight
tolls were assessed on the weights at the
mines from the track scales controlled by
the shippers; that no material loss had
been noticed owing to the use of open cars
for coal shipments:—Held, (1) That from
the letters submitted by the applicant
there was no evidence of the percentage of
open cars received by dealers. (2) That
certain dealers had always been able to
get their coal transported in box cars.
(3) That it might work greater injustice to
the general public requiring the railway
companies’ equipment, to compel railway
companies to }urninh box cars for coal ship-
ments, than if the Board left the dealers
to their remedy under the bills of lading.
(4) That under the new form of bill of
lading the railway companies were liable
for the losses of the kind referred to in the
complaint and s. 3 expressly placed upon
the railway companies the burden of prov-
ing vhat they were free from negligence.
(5) That it had not been shewn that the
railway companies had neglected to fur-
nish box cars for this traffic when these
were obtainable. (6) That this application
had been dealt with upon the assumption
that this commodity moved more safely in
box cars; it had been shewn that the rail-
way companies used their utmost endeav-
ours to supply such cars, that open cars
were supplied only when box cars are not
available, and the railway com%:niee as-
sumed the risk arising from coal being lost
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in transit or injured by the elements when
carried in open cars. (7) That the Board
must decline to make any general order.
Brown v. Canadian Pacific and Canadian
Northern Ry, Cos., 11 Can. Ry. Cas. 152

CAR SHORTAGE; INITIAL OR ORIGINATING
RAILWAY.

Complaint against respondents of unjust
diserimination for refusing to supply cars
for shipment of traffic from Collingwood to
Winnipeg via North Bay although willing
to supply foreign cars for this traffic via
Chicago. It appeared that at the time of
the occurrence there was a car shortage
throughout Ontario, and to protect its Can-
adian local traffic, and preserve sufficient
equipment the respondent was compelled
to secure from connecting lines foreign
empties that might be required for loading
on said lines:—Held (1) That the com-
plaint should be dismissed; no unjust dis-
crimination having been shewn., (2) That
a manufacturer located on one line of rail-
way is not entitled to as good transporta-
tion facilities as if located at a point where
there were two or three connecting lines.
(3) That in times of car shortage it is the
privilege and duty of a railway company to
retain its equipment so as to properly take
care of 'Hdhl' on its own lines. (4) That
assuming the respondent was endeavouring
to take care of (Le traffic on its own lines,
the applicant was not entitled to <-mupei
it to furnish its own cars to move the traffic
along the route desired. (5) That it has
been well settled that an initial or origin-
ating railway company is entitled to as
long a haul on its own lines as might be
reasonable. Imperial Steel & Wire Co. v.
Grand Trunk Ry. Co., 11 Can. Ry. Cas.
395.

[Canadian Pacific Ry. Co. v. Nelson &
Fort Sheppard Ry. Co., 11 Can. Ry. Cas.
400; Plymouth, Devonport & South Western
Junetion Ry. Co. v. Great Western Ry.
Co., 10 Ry. & C. Tr. Cas. 68, and Riddle
v. Pittsburgh & Lake Erie Ry. Co.,, 1
1.C.C.R. 374, followed.] X
Dury 10 FURNISH CARS; TRANSPORTATION;

TRAFFIC FACILITIES; Jornt TARIFF.

Memorandum by Chief Commissioner
Killam, as regards the variation in the
order of the Board directing the re-estab-
lishment of the former joint tariff for traffic
from Salmo and Ymir, B.C., to points on
the Canadian Pacific Railway, and the duty
of each railway y to furnish
modation and facilities for the receipt and
transportation of traffic upon its own line,
cither by interchanging cars, or transship-
ping the goods. Can. Pac. IQy. Co. v. Nel-
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son & Fort Sheppard Ry. Co., 11 Can. Ry.
Cas. 400.

[Followed in Imperial Steel, ete., Co. v.
Grml]d Trunk Ry. Co., 11 Can. Ry. Cas.
306,

BOX AND FLAT OR OPEN; STAKES AND FASTEN-
INGS; WEIGHT ALLOWANCE.,

An application to direct the respondent
association to reimburse shippers for the
expense sustained in equipping flat cars
with stakes and fastenings. By the exist-
ing tariffs a weight allowance of 500 Ibs. is
made in favour of the shipper by the re-
spondent association:—Held, (1) That on
the evidence it would be impossible to
fix an average weight allowance applicable
throughout Canada. (2) That under sub-ss.
2 and 3 of 5. 284, the Board has discretion
in passing on questions of accommodation
under which questions of carriage arise.
(3) That the Board could consider traffic
conditions, peculiar circumstances and
whether it was physically possible for the
railway company to supply permanent
stakes and fastenings. (4) %lmt in ship-
ments in flat or open cars an allowance of
500 1bs. should be made for stakes and fast-
enings supplied by the shipper and no
freight should be charged thereon. Can-
adian Manufacturers’ Association v. Can-
adian Freight Association, 12 Can. Ry. Cas.

[National Wholesale Lumber Dealers’
Association v. Atlantic Coast Line Ry. Co
14 ]I.C.(ilh 157, at pp. 157-162, referred
to.

REFRIGERATOR AND BOX; HEATING; CARLOAD
WEIGHT.

Application for a reduction in the mini-
mum C.L. weight of musical instruments
from 12,000 to 10,000 lbs., or, in the alter-
native, that the respondent be directed to
install oil heaters in box cars for shipment of
musical instruments during the winter
months. The applicant claimed that it was
necessary to prevent injury; that pianos
shipped to the West in the winter months
should be ecarried either in a refrigerator
car or in a box car with a special heater,
Some railway companies had put special
heaters into box cars for shipment of pianos
to the West during winter months, but this
Erzwtice had been prohibited. f’in.nos, a

ulky commodity, were shipped standing
upright in one tier because of their fragile
nature, thus much space was lost in the car.
Sixteen pianos could be shipped in a box car
of more than the minimum weight of 12,000
Ibs., while in a refrigerator car only ten
pianos could be shipped, weighing less than
10,000 lbs. The reapondent submitted that
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these heaters were dangerous, the goods of
the shippers and rolling stock had been de-
ﬂ.royctr ﬂey fires originating from them, and
their use involved additional expense for
examination at divisional points:—l{eld,
(1) That the Board had no jurisdiction to
make an order under s. 317 (3), par. (¢), of
the Act. (2) That under the circumstances
the minimum carload weight of 12,000 lbs.
is not unreasonable and the application
should be dismissed. Canadian Piano and
Organ Manufacturers’ Association v. Can-
;}iinn Freight Association, 12 Can. Ry. Cas.

SHIPPING SYSTEM; TARE OF CARS; ABSORPTION
OF MOISTURE.

Application directing the respondents to
continue the allowances for blocking, dun-
nage and temporary racks, and that the rail-
way companies’ weighmen should not be
allowed to estimate by guesswork the allow-
ances to cover the weight of accumulated
ice, snow or refuse which may be in or upon
the car. The respondents, who had for many
years made certain allowances from track
scale weights to rectify any variation
in the tare of cars or increased weight there-
of caused by reason of the absorption of
moisture and the accumulation of snow, ice
and refuse, filed new tariffs doing away with
the former allowances for blocking, dunnage
and temporary racks. The question for con-
sideration was whether these regulations
should be modified by the carriers, and
whether in the past they had been reason-
able or burdensome upon them:—Held, (1)
That although the weighing system had been
much improved, if some arbitrary allow-
ances could not be agreed upon between the
parties for the accumulation of snow, ice
and refuse, some other svstem would have
to be devised than that proposed. (2) That
before the proposed tsri&a were made effec-
tive the appli s and respondents should
have a further conference and then the
Board would dispose of all matters the par-
ties had been unable to adjust. Canadian
Manufacturers’, ete., Associations v. Cana-
t(i:i-n :l;reight. Association, ete., 13 Can. Ry.

a8. 3.

SHIPPING BYSTEM; SUITABLE ACCOMMODATION;
CARRIAGE OF MEAT.

Application directing the respondent to
furnish an adequate supply of cars suitably
equipped for the carriage of fresh meat ond
packing house products and to disallow the

increase in rates. The respondent neglected .

to supply cars with cross pieces in the top so
that the shipper might hang his meat to
hooks inserted in them. On the 3rd October,
1910, the respondent issued a tariff effective
on 10th October, granting certain commod-

ity rates on the commodities in question.
This tariff remained in effect until 1st
August, 1911, when a supplement was filed
more than doubling the rates and raising
the minimum C.L. weight from 17,000 to
20,000 Ibs. It was said that these charges
were made in error and that they should
have been upon a mileage basis at 9 cents
per 100 lbs.:—Held, (1) that suitable accom-
modation for carrying the traffic under s. 284
of the Act included furnishing cross pieces
in the top of the car for the shipper to put
his hooks in for his meat. (2) That the
tariff of 1st August, 1911, should be cancelled
and the tariff of 10th October, 1910, rein-
stated and should remain in effect for at
least one year, and during that time if the
respondent can shew that the tariff is not
fair or remunerative, an opportunity will be
given it to increase the rates. (3) That the
Board had no jurisdiction to order a refund.
Vancouver-Prince Rupert Meat Co. v. Great
Northern Ry. Co., 13 Can. Ry. Cas. 15.

Car SERVICE RULES; DETENTION OF REFRI-
GERATOR CARS FOR STORAGE PURPOSES.

Application by the Canadian Freight
Association to revise the charges provided
by the Car Service Rules with reference to
refrigerator cars. The association proposed
to leave the charge, as at present, for the
first two days at $1.00 per car per day after
the expiration of the 48 hours free time; but
to charge for the next two days $3.00 per
car per day or fraction thereof; and for each
succeeding day thereafter $4.00 per car per
day or fraction thereof. With the object of
obtaining the benefit of the cold or warm
storage at the nominal charge of $1.00 per
car per day until the contents of cars were
disposed of, consignees have been holding
perishable freight loaded in refrigerator
cars very frequently from 10 to 15 days,
commonly 20 days, and in various cases over
a month. The said charge of $1.00 was
chea;;ler than that in any other cold storage
warehouse in Winnipeg or any other city
in the west:—Held, (1) that cars were trans-
portation facilities, not a portion of the
warehousing premises of the consignee
leased from a railway at a nominal rental.
(2) That such undue detention of cars for
storage pu es was contrary to the public
interest and a hardship where refrigerator
cars were required. (3) That s. 6 of the bill
of lading in use by carriers should be suffi-
cient to enable them to deal with the matter.
(4) That though it ared that a grievance
existed, the Board should not take any ac-
tion or make any direction until it was
affirmatively shewn that the matter could
not be ade(]uately dealt with under the said

ti C Freight Association v.
Winnipeg Board of Trade and Canadian
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Manufacturers’ Association, 13 Can. Ry.
Cas. 122

EQUIPMENT OF FREIGHT CARS; FOREIGN
CARS INTERCHANGED.

Sub-s. 5 of s, 264 of the Ruilwu{y Act which
requires ‘‘all box freight cars of [a railway]|
company” to be equipped with outside
ladders on the ends and sides thereof, ap-
plies only to cars owned by the defend-
ant company and not to those of a railway
company operating in the United States,
that were received by the defendant in in-
terchange of traffic unders. 317 of the Rail-
way Act. Stone v. Can. Pac. Ry. Co.,
(Ont.) 14 Can. Ry. Cas. 61, 4 D.L.R. 789.

[Reversed in 13 D.L.R. 93, 47 Can. 8.C.R.
634.]

EQUIPMENT OF FOREIGN FREIGHT CARS.

Notwithstanding that s. 261 (1) of the
Railway Act requires every railway com-
[;any to provide cars with couplers coupling

y impact, that can be uncoupled without
the necessity of men going between the ends
of cars, the fact that a car, which in the
interchange of traffic, under s. 317 of the
Railway Act was received from and was
owned by a railway company operating in
the United States, had an operating lever
on its coupling device which was shorter
than those on cars owned by the defendant,
is not a defect so as to render the defendant
liable for injuries sustained by a brakesman
while attempting to couple it, since cars
with short levers were constantly being
received and passed in the ordinary course
of inspeetion. Stone v. Can. Pac. Ry. Co.,
(Ont.) 14 Can. Ry. Cas. 61, 4 D.L.R. 789.

[Reversed in 13 D.L.R. 93, 47 Can. S.C.R.
634.]

EQUIPMENT OF FOREIGN CARS; COUPLERS;
SHORT LEVERS,

For a railway company to haul a box
freight car owned by a foreign company,
which was equipped with a coupling lever so
short that it could not be operated without
going between the ends of the cars, is a
violation of 8. 264 (1) of the Railway Act,
R.8.C. 1906, c. 37, requiring all freight cars
to be equipped with couplers that can be
uncoupled without the necessity of men
going between the ends of the cars. Stone
v. Can. Pac. Ry. Co., 47 Can. 8.C.R. 634,
13 D.L.R. 93.

[Stone v. Canadian Pacific Ry. Co., 4
D.L.R. 789, 14 Can. Ry. Cas. 61, 3 O.W.N.
973, 26 O.L.R. 121, reversed.]

EMBARGO ON CARS OF ANOTHER RAILWAY.
The Railway Commission may order dis-
continued an embargo placed by a railway

against receiving, for interswitching de-
livery, upon private sidings of their line,
the loaded cars of another railway from
stations on such other railway, if taken
merely as a means whereby to recover cars
of the railway placing such embargo located
along the line of the railway from which
the shipments originated, where there
were at the points of shipments no cars be-
longing to the railway seeking to enforce
such embargo available for the use of the
shippers affected thereby. Marchand Sand
Co. v. Canadian Pacific Ry. Co., 14 Can.
Ry. Cas. 224,

Box AND ORE CARS; ABSORPTION OF MOIS-
TURE.

Box cars are suitable—in many cases
necessary—for ore traffic, and must be sup-
plied where roquired, since the extra weight
in open dump cars used for carrying ore,
caused by absorption of moisture in wet
weather or winter time, would make the
toll prohibitive. The duty of a railway in
furnishing adequate facilities for traffic
includes supplying cars for business origi-
nating on its lines in Canada, independently
of whether or not box cars are received
from the United States waiting to be un-
loaded end returned, and it is neither neces-
sary nor desirable to hold any particular
cars exclusively for Canadian traffiec. Iron
Mountain, ete. v. Great Northern Ry. Co.,
15 Can. Ry. Cas. 311.

CATTLE.
See Fences and Cattle Guards; Carriage
of Live Stock.
CATTLE PASS.
See Farm Crossings.

CHARTERS.

See Corporate Powers.

CHILDREN.

For injuries to children allured to rail-
way premises, see Negligence; Bridges,
Note 2 Can. Ry. Cas. 250.

For injury to child passenger, see Carriers
of Passengers.

CLAIMS.
A. In General.
B. Notice of Claim.
C. Assignment of Claims.

For claims against the Crown, see Govern-

ment Railways.
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For limitation of actions, see Limitation
of Actions.

For conditions limiting liability, see
Limitation of Liability.

A. In General,

Estoeren; Conpuer; UNPAID  RECEIPTED
ACCOUNTS.

Where a debt or obligation has been con-
tracted through an agent, and the principal
is induced by the conduct of the creditor
to reasonably believe that the agent has
paid the debt or discharged the obligation,
and, in consequence of such belief, pays or
settles or otherwise deals to his prejudice
with the agent, the creditor is not permitted
to deny as between himself and the princi-
pal that the debt has been paid or the obliga-
tion discharged. A railway engineer who
was supplied with money by a railway
company to pay for supplies and the board
of his men, being credited with the amounts
of the receipted accounts as they came in,
and who had induced a firm of hotelkeepers
who had furnished both to receipt the
accounts in advance on the representation
that the company as part of their system
required receipts before they would pay
the accounts:—Held, that the company
were justified in relying on these representa-
tions that the accounts were paid, and as
they had altered their position—the engi-
neer having left their employment without
accounting—on the faith of them, the hotel-
keepers were estopped from setting up to
the prejudice of the company that the ac-
counts were not in fact paid. Gentles v.
Canadian Pacific Railway, 14 O.L.R. 286
(D.C.).

GARNISHMENT; MONEY DUE CONTRACTOR;
BUILDING CONTRACT.

Moneys earned by a contractor under
contracts for the erection of buildings, and
payable by instalments as the work pro-
gresses on certificates of the engineer em-
ployed by the proprietor, should be deemed
to be “aceruing due,” and, therefore, attach-
able by a garnishing order at the suit of a
creditor, (a) in the case of a completed
contract, at the date of completion, (b) in
the case of a contract abundoned by the
contractor before cor pletion and subse-

uently completed by the proprietor, at the
gato of the abandonment; provided that, in
both cases, the engineer has subsequently
given his certificates shewing that the
amounts were payable to the contractor,
and the garnishee has paid the moneys into
Court, unless it has n proved affirma-

tively that the certificate of the engineer
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was to be a condition precedent to the
moneys becoming payable. Empire Sash
and Door Co. v. McGreevy; Canadian
Pacific Ry. Co., 8 D.L.R. 27, 22 W.L.R. 372,
22 Man. L.R. 676.

RAILWAY CONSTRUCTION CONTRACT; SET-OFF;
PERSONAL INJURY OF EMPLOYEE,

Plaintiffs brought action to recover
$5,655.45 balance alleged to be due on a ~on-
tract to build a raillway for defendants.
Defendants pleaded that under the agree-
ment it was the duty of plaintiffs to fill
the narrow places between the rails at frogs,
guard rails and switches with standard
wooden blocks, and that, by reason of plain-
tiffs failing so to do, one Clarke, an em-
ployee of another railway company to which
the road had been leased by defendants,
had his foot caught in a frog and was run
over and killed, and the defendants had
to pay his legal representatives $5,250,
Defendants paid into Court $405.45 as a
balance due plaintiffs on their contract. At
trial, Boyd, C., held, that the action should
be dismissed with costs, the money in Court
to be paid out to plaintiffs unless it was
sought to impound it to answer costs. The
Court of A{:peal reversed that judgment
on ground that there was no liability upon
plaintiffs to the Can. Pac. Ry. Co. for in-
Jury done to that company’s servant. Judg-
ment entered for amount of plaintifi’s claim
with costs. MacDonald v. Walkerton and
Lucknow Ry. Co., 1 O.W.N. 967, 16 O.W.R
558.

Supply of goods for railway construction)
action for price; prematurity; defence of
sureties. Allen v. Grand Valley Ry. Co.,
12 D.L.R. 855.

B. Notice of Claim.

CLAIM FOR MONEY PARCEL; FORMAL NoTiCE
OF CLAIM,

Where express com‘smny gave a receipt
for money to be forwarded with the comri-
tion indorsed that the company should not
be liable for any claim in respect of the
package useless within sixty days of loss or
damage a claim should be made by written
statement with a copy of the contract an-
nexed:—Held, that the consignor was
obliged to comply strictly with these terms
as a condition precedent to recovery against
the express company for failure to deliver
the parcel to the consignee. Richardson v.
the Canada West Farmers’ Ins. Co., (16
U.C.C.P. 430) distinguished; 10 Man. L.R.
595, reversed; Northern Pac. Express Co. v.
Martin et al., 26 Can. 8.C.R. 135.
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[Referred to in Leroy v. Smith, 8 B.C.R.
297; relied or;, Fairchild Co. v. Rustin, 17
209.

a. L.R.

Norice oF cLarvs; LIMITATION OF TIME.

A condition of a contract for carriage of
Foods by railway provided that no elaim
or damages to, loss of, or detention of gnoda
should be allowed unless notice in writing,
with particulars, was given to the station
agent at or nearest to the place of delivery
within thirty-six hours after delivery of
the goods in respect to which the claim was
made:—Held, per Strong, J., that a plea
setting up non-compliance with this con-
dition having been demurred to, and the
plaintiffl not having uﬂpealed against a
judgment overruling the demurrer, the
3uestion as to the sufficiency in law of the
efence was res judicata:—Held, also, per
Strong, J., Gwynne, J., contra, that part of
the consignment having been lost such

notice should have been given in respect to |

the same within thirty-six hours after the
delivery of the goods which arrived safely.
Quaere.—In the present state of the law is a
release to, or satisfaction from one of several
joint tort-feasors, a bar to an action against
the others? 15 A.R. (Ont.) 14, 12 O.R. 103,

reversed; Grand Trunk Ry. Co. of Canada |

v. McMillan, 16 Can. S.C.R. 543
[Leave to al refused by Privy Coun-
cil, May 17th, 1589.]

[Discussed in Ricliardson v. Canadi
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claim are given within thirty-six hours
after delivery, if it has been approved b
order or reguﬁmion of the Board of Rail-
way Commissioners for Canada, under s.
275 of the Railway Act, 1903, is binding
upon the shipper, even if negligence on the
part of the railway company is proved,
notwithstanding the language of sub-s. 3
of 8. 214 of the Act, enacting that “‘subject
to the Act” the company shall not be re-
lieved from an action by any notice, con-
dition or declaration, if the damage arises
from any negligence or omission of the
company or of its servants, as both sec-
tions of the Aet must be read together.
Grand Trunk Ry. Co. v. McMillan (1889),
16 Can. S.C.R. 543; and Mason v. Grand
Trunk Ry. Co. (1873), 37 U.C.R. 163, fol-
lowed; ayward v, Canadian Northern
Ry. Co., 6 Can. Ry. Cas. 411, 16 Man.
L.R. 158,

[Questioned in Sheppard v. Can. Pac. Ry.
Co., 16 O.L.R. 259; referred to in Suther-
land v. Grand Trunk Ry. Co., 18 O.L.R.
| 139; Wilkinson v. Can. Express Co., 14 Can.
! Ry. Cas., 267, 7 D.L.R. 450.]

Loss oF BOXES 8HIPPED; NECESSITY FOR NO-
TICE OF LOSS,

One of the conditions of a railway way-
| bill was that there shall be “no claim for
| damage for loss of or detention of, or in-
jury or damage to, any goods for which the

Pac. Ry. Co, 19 O.R. 369; referred to in
Bate v. Canadian Pac. Ry. Co., 14 O.R.
625; Cobban v. Canadian Pac. Ry. Co.,
23 A.R. (Ont.) 115; Ferris v. Canadian
Nor. Ry. Co., 15 Man. L.R. 144, 1 W.L.R.
177; McKenzie v. Canadian Pac. Ry. Co.,
43 N.S.R. 460; Robertson v. Grand Trunk
Ry. Co.,, 21 A.R. (Ont.) 204, 24 O.R. 75;
Tolmie v. Michigan Central Ry. Co., 19
O.L.R. 26.]

PRESENTATION IN WRITING.

Another condition was that a claim for
loss or damage should be presented to the
defendants in writing “‘at this office’ :—
Held, that presentation at the head office
of the defendants satisfied this requirement.
Judgment of Clute, J. affirmed. James Co.
v. Dominion Exfreu Co., 6 Can. Ry. Cas.
309, 13 O.L.R. 211.

[Approved in Dominion Express Co. v.
Rutenberg, Que. R. 18 K.B. 53.]

DamaGeE 10 Goops; CONDITION REQUIRING
NOTICE OF CLAIM.

A condition in a shipping Lill providing
that there should be no claim for damages
to shipped over a railway unless
notice in writing and the particulars of the

pany is table, unless and until
notice in writing and the particulars of the
claim of said loss, damage, <r detention,
are given to the station freignt agent at or
nearest to the place of delivery within
thirtv-six hours after the goods in respect
of which said elaim is made, or such por-
tion of them as are not lost are delivered.”
‘ Two boxes of blankets ahinped by the

e

plaintiff were re-shipped by the railway to

the original place of shipment, and an ad-

vice note of their arrival sent to the plain-
| tiff, which stated that there was “one box

short’’:—Held, that under the terms of the
‘ condition the box could not be said to be
“lost,” and notice in writing by the plain-
tiff to the defendants, within the thirty-
six hours of the receipt of the advice note
of the loss of the box, was not essential to
entitle the plaintiff to recover its value.
Sheppard v. Canadian Pacific Ry. Co., 7
Can. Ry. Cas. 374, 16 O.L.R. 259.

[Referred to in Sutherland v. Grand
Trunk Ry. Co., 18 O.L.R. 139.]

INJURY 1O LIVE 810CK; NoTicE oF; OMissioN
TO GIVE.

By s. 284 (7) of the Railway Act, R.8.C.

1906, c¢. 37: “Every I)erson aggrieved by

any neglect or refusal of the company to
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comply with the requirements of this sec-
tion shall, subject to this Act, have an
action therefor against the company, from
which action the company shall not be re-
lieved by any notice, condition or declara-
tion, if the damage arises from any negli-
gence or omission of the company or its
servants.”” By s. 340: “No contract, con-
dition, by-law, regulation, declaration or
notice made or given by the company, im-
pairing, restricting or limiting its liability
in respect of the carriage of any traffic,
shall, except as hereinafter provided, re-
lieve the company from such liability, un-
less such class of contract, condition, by-
law, regulation, declaration or notice shall
have been first authorized or approved by
order or regulation of the Boerd. (2) The
Board may, in any case, or by regulation,
determine the extent to which the liability
of the company may be so impaired.”” The
defendants received from the plaintiff a
mare, with other animals, to be carried
from a station on their line of railway in
Ontario to a point in British Columbia,
under a spw'in' contract, which had been
approved of by the Railway Board, (which
the plaintiff signed). Under this contract
the animals were carried at a lower rate
than the company were entitled to charge.
The contract contained a provision that
the defendants should in no case be respon-
sible for any amount exceeding $100.00 for
the loss of any one horse, or a proportion-
ate sum in any one case for injuries to same,
and that any loss or damage should be com-
puted and paid for on such basis. There
was a further provision relieving the com-
pany from liability, ‘“unless a written no-
tice, with the full particulais of the loss
or damage and of the claim to be made in
respect thereof, is delivered to the station
agent at the said point of delivery within
24 hours after the said property, or some
part of it, has been delivered.”” During
the carriage on the railway, the mare was,
through the defendants’ negligence, seri-
ously injured. Before the consignment ar-
rived at its destination the plaintiff, find-
ing that the mare was permanently in-
jured, by the permission of the railway
superintendent there, removed the mare
from the car at an intermediate station and
sold her at a loss, the remainder of the
shipment being carried on to the place of
delivery. No notice of the loss was given
there to the company’s official {within the
24 hours:—Held, that notwithstanding the
loss was sustained through the defendants’
negligence, the special contract was bind-
ing on the plaintiff, softhat in no event
could he recover moreythan the propor-
tionate part of $100; but that the o.iission
to give the required notice relieved the

company from all liability. Robertson v.
irand Trunk Ry. Co. (1895), 24 S.C.R.
611, followed; St. Mary's Creamery Co. v.
Grand Trunk Ry. Co. (1904), 8 O.L.R. 1,
distinguished. Judgment of the County
Court of the county of Grey aﬂirmed’.
Mercer v. Canadian Pacific Ry. Co., 8 Can.
Ry. Cas. £72, 17 O.L.R. 585.

[Commented on in Newman v. Grand
Trunk Ry. Co., 20 O.L.R. 285; distinguished
in Tolmie v. Michigan Central Ry. Co,,
19 O.L.R. 26, 9 Can. Ry. Cas. 336; referred
to in Sutherland v. Grand Trunk Ry. Co.,
18 O.L.R. 139; Wilkinson v. Can. Express
Co., 14 Can. Ry. Cas. 267, 7 D.L.R. 450.]

Cramv vor Loss; TivMe; NECESSITY OF WRIT-
1NG; QuanTity; “MORE OR LESS."

A bill of lading of the defendants, cover-
ing wheat shipped, provided that its sur-
render should be required before delivery
of the wheat, and that claims for loss or
damage must be made in writing to the
defendants’ agent at point of delivery
promptly after arrival of the wheat, and
if delayed for more than thirty days after
such delivery, or after due time for de-
livery, the defendants should not be liable
in any event:—Held, that the failure to
make such claim in writing within the
time specified did not relieve the defen-
dants from liability resulting from breach,
not of their contract of affreightment, but
of their contract to deliver the wheat to
the holder of the bill of lading and to no
one else. Where, therefore, the defendants
had delivered the wheat without obtain-
ing surrender of the bill of lading:—Held,
that the defendants were liable to the con-
signor to the value of the number of bush-
els of wheat expressed in the bill of lading
to have been received by them, but not
for any more, although more had been
actually shipped, and the words ‘“‘more or
less”” in the bill of lading did not, in the
circumstances, affect the matter. Tolmie
v. Michigan Central Ry. Co., 9 Can. Ry.
Cas. 336, 19 O.L.R. 26.

[Mercer v. Canadian Pacific Ry. Co.
(1908), 17 O.L.R. 585, 8 Can. Ry. Cas.
372, distinguished.]

CLAIM FOR DETENTION; FAILURE T0 GIVE
~orice; MispriNT; “OR”; “ARe.”

Although the defendants were found guilty
13 [ N1 A e md

in unr

of neglg y
failing within a reasonable time to deliver
a car-load of beans shipped by the plaintiff,
an action to recover damages for that negli-
ence was dismissed because the plaintiff
ad failed to give notice in writing and par-
ticulars of his claim for detention, to the
station freight agent at or nearest to the
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place of delivery, within thirty-six hours
after the goods were delivered. The condi-
tion printed on the back of the shipping bill
requiring such notice was one approved by
the Board of Railway Commissioners, and
read: ‘“There shall be no claim for 5
detention of any goods . . . unlessnotice in
writing and the particulars of the claim
. . . are given within thirty-
six hours after the goods ‘ or such
portions of them as are not lost or de-
livered ’:—Held, that “or” should be read
“‘are”, for which it was obviously a misprint,
and the condition so mad  cffective. New-
man v. Grand Trunk Ry. Co., 10 Can. Ry.
Cas. 248, 20 O.L.R. 285,

FaiLure
MisprinT;

CLAIM FOR DETENTION;
E; ConNpITioN;

T0O GIVE
“OR™;

Held, affirming the judgment of Teetzel,
J., 20 O.L.R. 285, in an action for damages
for breach of a contract for the carriage of
goods, that the word “are” should be sub-
stituted for “or’’ in the condition on the
back of the shipping bill—in the form
approved by the Board of Railway Com-
missioners—and, the contract being thereby
rendered intelligible, and the plaintiff, not
having complied with the requirements of
the condition, that the defendants were
relieved from the consequences of the negli-
ence found against them. Newman v.
irand Trunk Ry. Co., 10 Can. Ry. Cas. 254,
21 O.L.R. 72.

C. Assignment of Claims.

PERSONAL INJURIES; ASSIGNMENT OF CLAIM
FOR; ASSIGNABILITY OF.

The plaintiff brought this wtion for dam-
agee for personal injuries sustained by his
being run down by a car of the defendants,
and for the killing of his master’s horse
which he was riding at the time, and in re-
spect to which he cfnimml under assignment
from his master:—Held, that the action
was properly dismissed as to the latter claim
upon the ground that it was not an assign-
able chose in action. McCormack v. Toronto
Ry. Co., 6 Can. Ry. Cas. 474, 13 O.L.R. 656.

[Referred to in Beal v. Michigan Central
lvt,y. Co., 19 O.L.R. 502; Moritz v. Can.

ood Specialty Co., 17 O.L.R. 53; McGregor
v. Campbell, 19 Man. L.R. 44, 61; Powley v.
Mickleborough, 21 O.L.R. 556.]

SUB-CONTRACTOR; INSTALMENTS ACCRUING ON
ORIGINAL CONTRACT; ASSIGNABILITY.

An agreement whereby a contractor for
work sub-contracts with another to do the
same work at the same price as he is to re-
ceive and agrees to pay the second con-
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tractor in the same instalments as are stipu-
lated for in the original contract with the
property owner, does not constitute an
assignment to the person who performs the
work of the moneys to accrue under the
original contract made by the property
owner, and such transaction is not an equit-
able assignment of a chose in action. Fraser
v. C.P.R. Co., 1 D.L.R. 678, 20 W.L.R. 530,
22 Man. L.R. 58.

[Reversed in Fraser v. Imperial Bank, 10
D.L.R. 232, 47 Can. 8.C.R. 313.]

A

INT OF FUTURE CHOSE IN ACTION.

An assignment of a future chose in action
by way of a construction contract for a
number of railway stations operates in
equity as an agreement binding the con-
science of the assignor and so binding the
‘)ro]n-rly from the moment when the contract
secomes capable of being performed, on the
prineiple that equity considers as done that
which ought to l‘u- done and that the agree-
ment imports in equity a trust. Iraser v.
Imperial Bank, 10 D.L.R. 232, 47 Can.
S.C.R. 313.

[Tailby v. The Official Receiver, 13 A.C.
523; Fraser v. Imperial Bank, sub nom.
Fraser v. Canadian Pacific Ry. Co., 1
D.L.R. 678, 22 Man. L.R. 58, reversed.|

Note on assignment of judgments, 6 Can.
Ry. Cas. 479.

Note on condition requiring notice of
goods being lost, 7 Can. Ry. Cas. 378.

COLLISIONS.

See Street Railways; Negligence; Cross-
ings, Injuries at.

Collision causing injuries to employees,
see Employees.

COMPANY.
See Bonds; Corporate Powers; Shares.

COMPENSATION.
See Damages; Expropriation.

COMPOSITION WITH CREDITORS.
. See Scheme of Arrangement.

CONDUCTORS.
Conduptors' duties towards passengers,

see Carriers of Passengers; Street Railways.

For negligence of operation of railway
causing death of conductor, see Employees.
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CONFLICT OF LAWS.

EMPLOYMENT CONTRACTS; INJURIES TO EM-
PLOYEES.

The civil liability, in a matter of delict
or quasi-delict, is subject to the rule lex loci
regit actum. Therefore, workmen engaged
in Quebee to work in Quebec and Ontario,
who are injured through the act or fault of
their employers in Ontario, have only the
remedy given by the laws of that Province.

[Reversed in part Que. Ry. 21 K.B. 269;
14 Can. Ry. Cas. 284.]

LIABILITY OF MASTER; INJURY IN COURSE OF
EMPLOYMENT.
(1) Common law liability, in cases in-

| volving deliet or quasi-delict, is governed
| by the lex loci regit actum. Hence work-
| men hired in Quebec to be employed in Que-
| bee and Ontario, who are injured by the

When the evidence shews that the foreign |

law does not recognize the right to the pro-
ceedings taken by the plaintiff, and upon
which a verdiet was found in his favour,
his action should be dismissed non obstante
veredicto, a new trial being useless. Grand
Trunk Ry. Co. v. Maclean, Q.R. 21 K.B.
269, reversing 38 S.C. 394,

Lorp CampeeLn’'s Act; ACTION BY FATHER
AND MOTHER FOR SON'S DEATH.

The father and mother can in their
personal names sue a railway company for
damages for their son’s death occasioned in
Manitoba if the defendant company have
accepted the jurisdiction of the Quebec
Court and have an office in the Province of
guebﬂ:. Boon v. Canadian Northern Ry.

0., 7 Que. P.R. 239 (Lavergne, J.).

Lex roct; CAUSE OF ACTION IN ANOTHER
PROVINCE,

In an action for damages caused by an
accident in another province the defendant
who pleads that ucmrdinf to the law of
such provinee he is not liable, is not obliged
to set out in his plea the law relied on but it
suffices that he states the fact. Noruszuk
\219 Canadian Pacific Ry. Co., 9 Que. P.R.

4,

EMPLOYER AND EMPLOYEE; INJURY IN COURSE
OF EMPLOYMENT.,

Liability for tort is governed by the lex
loci actus, and, in an action by an employee
against his employer arising out of a personal
injury, is not affected by the law of the place
where the contract of lease and hire of work
was made, Hence when a railway company
running trains in both the provinces of
Ontario and Quebec hired one of its servants
in Quebee, and he was injured through the
fault of the company in Ontario, his claim
for compensation is governed by the law
of the latter province. Marleau v. Grand
Trunk Ry. Co., 12 Can. Ry. Cas. 149,

.R. 38 S.C. 394; Dupont v. Quebec

teamship Co. Q.R. 11 S.C. 188; Lee v.
Logan, Q.R. 31 8.C. 469 and 39 8.C.R. 311;
Albouze v. Temiskaming Navigation Co.
Q.R. 38 8.C. 279, referred to.

itive act or by the fault of their employers
in the latter province, have no remedy ex-
cept under the provisions of its laws. (2)
When the evidence shews that the foreign
law does not admit of the remedy relied
upon by the plaintiff, and upon which a
verdict has been given in his favour by the
jury, he must be nonsuited, non obstante
veredicto, a new trial being ineffective.
Marleau v. Grand Trunk Ry. Co., Q.R.
38 8.C. 304, 12 Can. Ry. Cas. 149, reversed
in gart. Grand Trunk Ry. Co. v. Marleau,
14 Can. Ry. Cas. 284, Que. R. 21 K.B. 269.

CONNECTING LINES.

See Carriers of Goods; Carriage of Live
Stock.

As affecting rates, see Tolls and Tariffs.

As affecting liability for negligence, see
Negligence.

As affecting limitations of liability, see
Limitation of Liability; Tickets and Fares;
Claims.

CONSTITUTIONAL LAW.

A. Powers of Dominion.
B. Urovincial Powers.
C. Territorial Powers.

A. Powers of Dominion.

LEGISLATIVE POWERS OF DoMINION PARLI-
AMENT; PROVINCIA', LAWS RELATING TO
PROPERTY AND CIVIL UGHTS.

The legislation of the I irli of Can-
ada on matters exclusively within its leg-
islative powers is of paramount authority
and is not subject to restrictions and for-
malities imposed by the law relating to pro-

rty and civil rights in the provinces.

Veilleux v. Atlantic & Lake Superior Ry.
Czt;. et al,, 12 Can. Ry. Cas. 91, Q.R. 39 8.C.
127,

PROVINCIAL REGULATION OF DITCHES; RaIL-
WAY WORKS.

By the true construction of British North

America Act, 1867, s. 91, sub-s. 29 and s. 92,
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sub-s. 10, the Domini Parli t has |

exclusive right to prescribe regulations for |
the construction, repair, and alteration of |
the appellant railway; and the provincial |
legislature has no ﬂowcr to regulate the
structure of a ditch forming part of its
authorized works:—But, held, that the
provisions of the municipal Code of Quebec, |
which prescribe the cleaning of the ditch |
and the removal of an obstruction which |
has caused inundation on neighbouring land,
are intra vires of the provincial legislature.
Canadian Pacific Ry. Co. v. Parish of
Notre Dame etc., [1899] A.C. 367.

[Aéxplied in Can. Pac. Ry. Co. v. The King,
39 Can. 8.C.R. 479; Grand Trunk Ry. Co.
v. Therrien, 30 Can. 8.C.R. 492; considered
in A%»Genl. v. Can. Pae. Ry. Co. 11 B.C. |
R. , [1906) A.C. 210; distinguished in
Madden v. Nelson ete. Ry. Co. [1899] A.C.
628; followed in Crswfonf v. Tilden, 13 O. I
L.R. 169; referred in Grand Trunk Ry. Co.
v. McKay, 34 Can. S.C.R. 92; Grant v.
Can. Pac. Ry. Co., 36 N.B.R. 546; relied in |
Re Railway Act, 36 Can. 8.C.R. 151.]

REGULATION OF RAILWAY CONSTRUCTION; CoN- |
TRACTS; Powers or THE DoMINI
PARLIAMENT.

The Consolidated Railway Act, 1879,
8. 19, sub-s. 16, enacts: ‘“No person holding
any office, place or employment in or being
concerned or interested in any contracts
under or with the company, shall be capable

being chosen as a director, or of holding
the office of a director, nor shall any person |
being a director of the company enter into,
or be directly or indirectly, for his own use
and become a partner of any contractor
with the company, not relating to the pur-
chase of land necessary for the railway, or
be or become a partner of any contractor of
the company.” It was admitted that the
aneIInnt was a director and the president
of the Temiscouata Ry. Co. at the time he
entered into certain agreements with the
contractors for the construction of the
road, which agreements gave him an in-
terest in their contracts:—Held, the pro-
visions of the enactment above cited are
constitutional. The Domirion Parliament
having the right to legislate on matters
concerning rairwn s, it has also the power
to legislate on all incidents which may be
required to carry out the object it had in
view, provided such incidents are essen-
tially and strictly connected with the
principal object, and are primarily intended
to assist in carrying out such principal ob-
ject; and the capacity or incapncitonj’

Fe oF VANCOUVER HARBOUR; Occu-
paTioN oF BY Canapiay Pacivic Ry,
TERMINALS; Powers or DomiNioN Par-
LIAMENT.

Held, in_an action by the Attorney-
General of British Columbia ex rel. the City
of Vancouver against the Canadian Pacific
Ry., for a declaration that the public has
a right to access to the waters of Van-
couver Harbour through certain streets, and
that the streets at the time of the construc-
tion of the Canadian Pacific Ry., were

| public highways extending to low water

mark and that the public right of passage
over said highways existed at the time of
the admission of British Columbia into
Canada, but that these public rights have
been extinguished or suspended by reason of
the construction of the said railway. The
foreshore of Vancouver Harbour is under the
jurisdietion of the Parliament of Canada,
either as having formed part of the harbour
at the time of the union of British Columbia
with the Dominion, or by reason of the
jurisdiction of the Dominion attaching at
the Union. The Parliament of Canada has
ower to appropriate provincial public lands
or the purposes of a railway connecting
two or more provinces. The Act respecting
the Canadian Pacific Ry., 44 Viet. e. 1,
should not be construed in the same way
as an ordinary Act of incorporation of any
ordinary railway, but it should be inter-
preted in a broad spirit, and bearing in
mind the objects sought to be accom-
lished. Per Hunter, C.J..—The British
North America Act assigns public harbours
to the Dominion, not so much qua property
or land as qua harbours; the jurisdiction
of the Dominion is latent and attaches to
any inlet or harbour so goon as it becomes
a public harbour, and is not confined to
such harbours as existed at the time of
Union. Attorney-General for British Colum-
bia v. Canadian Pacific Ry. Co., 11 B.C.R.
289

[Affirmed in [1906] A.C. 204.|

PowEeR oF THE DOMINION TO LEGISLATE FOR
CERTAIN PROVINCIAL CrROWN PROPERTY ;
ProviNciaL rorResHORE; HARBOUR.

S. 108 of the Briti-h North America
Act, 1867, empowers the Dominion Parlia-
ment to legislate for any land, including
foreshore, which is proved to form part
of a public harbour. Ss. 91 and 92, read
together, empower the Dominion to dispose
of provincial Crown lands and therefore of
a provincial foreshore, for the purpose of
the dent railway, which is a trans-

directors is a matter essentiall

with the internal economy J a railway
cumglanx. MecDonald v. Riordan, 30 Can.
S.C.R. 619, 8 Que. Q.B. 555.

T-Ry. D,

contilnerl;tal railway connecting several pro-
vinces:—Held, that s. 18 (a) of the respon-
dents’ incorporating Dominion Act, 44 Vicet.
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¢. 1, is not controlied by the Consolidated
Railway Act, 1879, and applies to provincial
as well as Dominion Crown lands. Power
given thereunder to appropriate the fore-
shore in question includes a power to ob-
struct any right of passage previously exist-
ing across it. 1 W.L.R. 209, 11 B.C.R. 289,
affirmed.  Attorney-General for British
Columbia v. Canadian Pacific Ry. Co.,
[1906] A.C. 204,

[Distinguished in Grand Trunk Ry. Co. v.
Toronto, 42 Can. 8.C.R. 628; referred to in
Burrard Power Co. v. The King, 43 Can.
8.C.R. 55; relied on in Montreal Street Ry.
Co. v. Montreal, 43 Can. S.C.R. 240.]

WORKS FOR THE GENERAL ADVANTAGE OF
CANADA; BRANCH LINES,

The Columbia and Western Ry. Co. was
incorporated in 1806, by the Provineial
Legislature, one of the powers given it
being to build branch lines; and on 13th
June, 1808, by an Act of the Dominion Par-
liament its objects were declared to be
works for the general advantage of Canada,
and thereafter to be subject to the legis-
lative authority of the Dominion Parlia-
ment and to the provisions of the Railway

Act:—Held, on an application for a warrant |

of possession, that the company’s power to
acquire land for branch lines after 13th
June, 1898, must be exercised in accordance
with the Dominion Railway Act. In re

Columbia and Western Ry. Co. and the |

:ll%ilway Acts, 2 Can. Ry. Cas. 264, 8 B.C.R.

CrowN Francmises Recuration Act; Do-
MINION COMPANIES.
The defendant railway

y was |
originally incorporated in 1897 By a pro- |

vineial Act, and in 1898 by a Dominion Act
its objects were declared to be works for
the general advantage of Canada, and there-
after to be subject to the legislative autho-
rity of the Parliament of Canada and the
rovisions of the Railway Aect:—Held, by
rving, J., setting aside an order allowing
the provincial Attorney-General to bring an
action at the instance of a relator under the
Crown Franchises Regulation Act, that the
said Act did not apply to the company.
Attorney-General of British Columbia v.
Vancouver, Vietoria and Eastern Ry. and
Navégation Co., 3 Can. Ry. Cas. 137,
9 B.C.R. 338.

WORX FOR THE GENERAL ADVANTAGE OF
CaNADA; DOMINION REGULATIONS.

A railway incorporated under the laws of

a provincial Legislature, whose under-

uklng is afterwards declared to be a work

for the general advantage of Canada is
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subject to the exclusive control of the
Parliament of Canada and the Railway Act
applies. No provincial legislation can re-
store control, legislatively speaking, to the
Yruvincinl Parliament. Re Shore Line
Railway, 3 Can. Ry. Cas. 277.

NEGLIGENCE; AGREEMENTS FOR EXEMPTION
FROM LIABILITY; POWER OF PARLIAMENT

TO PROHIBIT.
An Act of Parliament of Canada provi-
ding that no railway company within its
. jurisdiction shall be relieved from liability
for damages for personal injury to any em-
ployee by reason of any notice, condition
or declaration issued by the company, or
by any insurance or provident association
of railway employees; o of rules or by-
laws of the company or association; or of
privity of interest or relation between the
company and association or contribution
by the company to funds of the associa-
‘ tion; or of nni benefit, compensation or in-
demnity to which the employee or his per-
sonal representatives may become en-
titled to or obtain from such association;
or of any express or implied acknowledg-
| ment, acquittance or release obtained from
the association prior to such injury pur-
orting to relieve the company from lia-
| bility, is intra vires of said Parliament.
| Nesbitt, J., dissenting. Re Railway Act
| Amendment, 1904, 5 Can. Ry. Cas. 1, 36

| Can. 8.C.R. 136.
| [Affirmed in Grand Trunk Ry. Co. v.
| Atty.-General, [1907] A.C. 65, 7 Can. Ry.

| Cas. 472.]

PROHIBITING CONTRACTS AGAINST LIABILITY

FOR NEGLIGENCE; INJURY TO SERVANTS.
Held, affirming 36 Can. 8.C.R. 136, 5 Can.
| Ry. Cas. 1, that the Dominion Parliament

is competent to enact s. 1 of Canadian
| Statute, 4 Edw. VII. ¢. 31, which prohibits
“‘contracting out’’ on the part of railway
companies within the jurisdiction of the
| Dominion Parliament from the liability to

pay damages for personal injury to their
| servants. That section is intra vires the
| Dominion as being a law ancillary to
through railway legislation, notwithstand-
ing that it affects ecivil rights which, under
the British North America Act, 1867, 8. 92,
sub-s. 13, are the subject of provincial
| legislation. The appeal was argued July
| 13, 17, 1906. Grand Trunk Ry. Co. v.
| Attorney-General for Canada, 7 Can. Ry.
Cas. 472, [1907] A.C. 65.

[Followed in Toronto v. Grand Trunk
Rly. Co., 37 Can. 8.C.R. 238; referred to in
Montreal Street Ry. Co. v. Montreal Ter-
minal Ry. Co., 36 Can. 8.C.R. 380; relied
on in Montreal Street Ry. Co. v. Mont-
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real, 43 Can. S.C.R. 242; applied in To-
ronto v. Can. Pac. Ry. Co., [1908] A.C.
58; commented on in R. v. Hill, 15 O.L.R.
406; followed in Crown Grain Co. v. Day
Co., [1908] A.C. 58; Re Narain Singh,
13 B.C.R. 479; Northern Counties Inv.
Trust v. Can. Pac. Ry. Co., 13 B.C.R. 138;
relied on in Couture v. Panos, Que. R
17 K.B. 562,]

PROTECTION OF HIGHWAY CROSSINGS; APPOR-
TIONMENT OF COSTS; PARTIES INTERESTED,
Sa. 187 and 188 of the Rullwn) Act, 1888,
empowering the Railway Committee of the
Privy Council to order any crossing over
a highway of a railway subject to its juris-
diction to be protected by gates or other-
wise, are intra vires of the Parliament of
(unnda, Idington, J., dissenting. (Ss. 186
and 187 of the Railway Aect, 1903, confer
similar powers on the Board of Railway
Commissioners.) These sections also auth-
orize the committee to npporllun the cost
of providing and nmmlmmny, such pro-
lullon between the rail \\uv company and
“any person interested’ :—Held, lldmrztnn
J., dissenting, that the mumupuln in
which the hlgi\wny crossed by the rmf\\x
is situate is a pcruon interested”’ under
said sections.
Trunk Ry. Co.,
Can, 8.C.R. 232.
[Applied in Ottawa Llectru Ry Co.
Ottawa, 37 Can. S.C.R. 5 Can. R\'
Cas. 131 commented on in Montreul hlrv(-
Ry. Co. v. Montreal, 43 Can. S.C.R. 219;
relied on in Curleton County v. Ottawa,
41 Can. 8.C.R. 552, 557; n[;l)hcd in Can.
Pac. Ry. Co. v. Toronto, 7 y. Cas.

274

5 Can. Ry. Cas. 138, 37

PROTECTION OF HIGHWAY CROssINGS; Con-
TRIBUTION OF COSTS; MUNICIPALITY AS
‘PERSON INTERESTED.”

Ss. 187 and 188 of the Dominion Railway
Act, 1888, empowering the Railway Com-
mittee to order the protection of highway
crossings and the apportionment of the
costs thereol between railway companies
and any “person interested’’ theremn ex-
tend also to municipalities, and are intra
vires of the Dominion Legislature by force
of the British North America Act, 1867,
8. 01, sub-s. 29, and s. 92, sub-s. l(l (a).
City of Toronto v. Can. Pac. Ry Co., 7
Can. Ry. Cas. 282, [1908] A.C. 54

[Followed in Re Narain Singh, l3 B.C.R.
479; relied on in Carleton County v, Ottawa,
41 Can. S.C.R. 552, 557; Montreal Street
Ry. Co. v. Montreal 43 Can. S.C.R. 204.

INTERCHANGE OF TRAFFIC; JUNCTIONS; POWER
oF GOVERNMENT TO REGULATE.

A physical connection was made and used

City of Toronto v. Grand |
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some years before 1st February, 1903, be-
tween the lines of a Provincial and Dom-
inion railway, but no order was obtained
authorizing such connection under s. 173,
51 Viet. e. 20 (Ry. Act, 1888), or s. 177
Railway Act, 1903, although a crossing had
been duly authorized by the Railway Com-
mittee of the Privy Council in 1897. Upon
an_application being made under ss. 253
and 271 of the Railway Act, 1903, to com-
pel an interchange of traffic between the
two railways:—Held, that Parliament has
the incidental power to determine the
terms upon which a railway, not otherwise
subject to its legislative authority, may
connect with or eross one that is so subject,
and the obligations between the companies
concerned. B.N.A. Aet, 8. 91 (10) (a) and
(e), and s. 92 (29), ss. 306 and 307, 51 Viet.
c. 20, Railway Act, 1888 and s. 7 Railwa

Act, 1903, referred to:—Held, that suc

connection being illegal, no order should be
made. An applieation to authorize the con-
nection, under s. 177 Railway Act, 1003,
must first be made. Patriarche and Bur-
lington Canning Co. v. Grand Trunk Ry.
Co. and Hamilton Radial Electric Street
Ry. Co., 5 Can. Ry. Cas. 200

PROVINCIAL RAILWAY; “THROUGH TRAFFIC';
FEDERAL REGULATION,
“The Railway Act,”” R.S.C. 1906, ¢. 37,
does not confer power on the Board of Rail-
Commissioners for Canada to make
orders respecting through traffic over a
provincial railway or tramway which con-
nects with or crosses a railway subject to
the authority of the Parliament of Canada.
Davies and Anglin, JJ., contra. Per Fitz-
atnck C.J., and Girouard and Duff, JJ.:—
rrovulons of sub-s. (b) of 8. 8 "of the
“Rm way Act’’ are ultra vires of the Par-
liament_of Canada. Montreal Street Ry.
Co, v. City of ‘Wontrenl 11 Can. Ry. Cas.
203, 43 Can. 8.C.R. 1
[Aﬂinned in |1012] A C 333, 13 Can. Ry.
Cas. 541, 1 D.L.R. 681.]

Ramway Acr oF CANADA ULTRA VIRES;
PROVINCIAL RAILWAYS,

Held, that s. 8, sub-s. (b), of the Railway
Act of Canada (1906, R.8.C., c. 37), which
subjects an Jv provineial rmlnny (nlthou}zh
not declared by Parliament to be a work for
the genornl udvantngr- of Canada) to those
of its provisions which relate to through
traffic, is ultra vires of the Dominion
Parliament. An order dated May 4, 1909,
of the Board of Railway Commissioners for
Canada (created by Dominion Railway Act,
3 Edw. VII. ¢. 58, and beyond the jurisdie-
tion and control of any Rrovince), irected
with regard to through traffic over the

Federal Park Railway and the provincial
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street railway, both within and near the
city of Montreal, that the latter should
“‘enter into any agreement or agreements
that may be necessary to enable’’ the former
company to earry out its provisions with re-
spect to the rates charged so as to prevent
any unjust discrimination between any clas-
ses of the customers of the Federal Line:—
Held, that the said order so far as it related
to the provincial street railway was made
without jurisdiction. Montreal Street Ry.
Co. v. City of Montreal, 43 Can. 8.C.R. 197,
11 Can. Ry. Cas. 203, affirmed; City of
Montreal v. Montreal Street Ry. Co., 1

WORKS FOR THE GENERAL ADVANTAGE OF
CANADA; PROVINCIAL STREET RAILWAY;
RIGHTS IN, AND USE OF, STREETS AND
HIGHWAYS,

The provisions of sub-s. (b) of 8. 8 of the
Railway Aet, R.8.C. 1906, c. 37, purporting
to subject to the Federal Railway T(("l the
through traffic upon any railway or street
railway authorized by special Act of a pro-
vineial legislature which connects wit\: a
Federal railway, although such provincial
railway or street railway had.not been de-

| clared by Federal statute to be a work for

| the general advantage of Canada, is ultra

Can. Ry. Cas. 541, [1012] A.C. 333, 1 D.L.R. | vires of the Parlisment of Canada. Opinion

681.

SEPARATION OF GRADES; Cost oF; IMPOSING
PART ON STREET RAILWAY COMPANY.

The provisions of ss. 8 (a), 59, 237 and 238
of the Railway Act, R.8.C. 1906, c. 37, as
amended by 8 & 9 Edw. VII. c. 32, permitting
the Board of Railway Commissioners to
impose on a street railway company a por-
tion of the cost of separating the grade of
a street at a railway crossing, is not ultra
vires. (Per Idington, Anglin and Davies,
JJ.). British Columbia El. Ry. Co. v.
Vancouver, etc., 48 Can. S.C.R. 98, 13
D.L.R. 308, 15 Can. Ry. Cas. 237.

[Toronto v. Canadian Pacific Ry. Co.,
[1908] A.C. 54; Canadian Pacific Ry. Co. v.
Notre Dame de Bonsecours, [1899] A.C. 367;
Toronto v. Grand Trunk Ry. Co., 37 Can.
S.C.R. 232; County of Carleton v. Ottawa,
41 Can. 8.C.R. 552; and Re Canadian Pacific
Ry. Co. and York, 25 Ont. App. R. 65,
followed.)

Powers oF Ramway Commitree; ERECTION
AND MAINTENANCE OF GATES AT CROSS-
INGS.

The legislation of the Parliament of Can-
ada with reference to the guarding of the
crossings of a railway, which under sub-s. 10
of 8. 92 of the Britiuel North America Act is
under the exclusive legislative authority of
Parliament, is within the scope of necessary
legislation. Re Canadian Pacific Ry. Co.
and County and Township of York, 1 Can.
Ry. Cas. 36, 27 O.R. 559.

[Reversed in part in 1 Cau. Ry. Cas. 47,
25 A.R. (Ont.) 65; adopted Winnipeg v.
Toronto General Trusts, 19 Man. L.R. 429;
applied Montreal Street Ry. Co. v. Mont-
real, 43 Can. S.C.R. 251; approved in Re
McAlpine and Lake Erie Ry. Co., 37 Can.
8.C.R. 240; considered in Atty.-General v.
Canadian Pac. Ry. Co., 11 B.C.R. 302;
referred to in Grant v. Canadian Pac. Ry.
Co., 36 N.B.R. 532; Grand Trunk Ry. Co.
v. Cedar Dale, 7 Can. Ry. Cas. 73; Can. Pac.
Ry. Co. v. Toronto, 7 Can. Ry. Cas. 274.)

[ of Fitzpatrick, C.J., Girouard, and Duff,

[ JJ., in Montreal Street Ry. Co. v. City of

Montreal, 43 Can, 8.C.R. 197, 11 Can. Ry.

Cas. 203, affirmed on this point on appeal

to the l’ri\?{' Council.  Montreal v. Mont-
y

real Street Ry. Co., 1 D.L.R. 681, 10 E.L.R.
281, [1912] A.C. 333.

PROVINCIAL LEGISLATION REGULATING WORK
ON SunpaY; RIGHT oF PARLIAMENT TO
PASS,

S. 9 of the Railway Act, R.S.C. 1906,
¢. 37, enacting that every railway situated
wholly within one province of Canada and
declared by Parliament to be either wholly
or in part a work for the general advantage
of Canada, shall be subject to any Act of
the Legislature of the province in w{ich itis
situated prohibiting or regulating work on
Sunday, 18 intra vires of the Parliament of
Canada. Kerley v. London & L. E. Trans-
portation Co., (Ont.) 14 Can. Ry. Cas. 111,
6 D.L.R. 189.

[Reversed in 13 D.L.R. 365, 15 Can. Ry.
Cas. 337.|

| “GENERAL ADVANTAGE OF CANADA"'; Ex-
|

CLUSIVE LEGISLATIVE JURISDICTION,

Where a railway and transportation com-
‘m.n is incorporated under an Act of the
Parliament of Canada: (a) conferring power
to operate beyond as well as within a certain
| province, and (b) declaring its undertaking
| to be a work for the general advantage of
Canada, its undertaking falls within the
exclusive legislative authority of the Par-
liament of Canada conferred by sub-s. 20
of 8. 91 of the B.N.A. Act. Kerley v. Lon-
don, ete.,, Ry. Co., 15 Can. Ry. Cas. 337,
28 O.L.R. 606, 13 D.L.R. 365.

[Kerley v. London and Lake Erie Ry. and
Transportation Co., 6 D.L.R. 189, reversed;
Toronto Corporation v. Bell Telephone Co
[1905] A.C. 52, followed.|

EXCLUSIVE JURISDICTION; EXTRA-TERRITORI-
AL UNDERTAKING.
Where powers conferred by the Parliament
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of Canada for an undertaking extending B. Provincial Powers.
beyond as well as within the limits of a ‘
yrovince and falling within the exclusive | PROVINCIAL REGULATION; DOMINION RAIL-
Jurisdiction of the Dominion Parliament, a WAYS.
declaration thereby that such undertakin The provincial legislatures in Canada have
is & work for the general advantage of | no jurisdiction to make regulations in respect
Canada is unnecessary to bring it within | o ‘crossings or the structural condition of
the ambit ofAthat exclusive jurisdiction and | the roadbed of railways subject to the pro-
is therefore “‘unmeaning.” Kerley v. Lon- | yigions of the Railway Act of Canada. The
don, ete., Ry. Co., 15 Can. Ry. Cas. 337, 28 | Canadian Pacific Ry. Co. v. the Corporation
0.L.R. 606, 13 D.L.R. 365. [ (l:[ lh(l' l’n(iish of llﬂijlln- L}umn de Bonsecours,
Kerley v. London and Lake Erie Ry. and | [1899] A.C. 367, followed; Grand Trunk Ry.
Tr[nnsp()i'lati(m Co., 6 D.L.R. 189, reversed; { v. Therrien, 30 Can. S.C.R. 485.
Toronto Corporation v. Bell Telephone Co. [Applied in Grand Trunk Ry. Co. v.
of Canada, [1905] A.C. 52, at 60.] | Perrault, 36 Can. S.C.R. 677; followed in
Perrault v. Grand Trunk Ry. Co.,, Q.R.

y e 14 K.B. 249.)
oF Canapa'; Con- |

TES, | Vancouver Istanp Serriers’ Rieurs Act,
1904; POWERS OF LOCAL LEGISLATURE;
Brimisu Norta AMERICA Act, 8. 92,

“(AENERAL ADVANT.
STRUCTION OF 8

S. 6a of the Railway Act of Canada, |
1903, as amended by c. 32 of 1904, 8. 2 (re- | sup-s. 10
nace i i S.C. 14 q gr ey . -
:"}:)'e(l‘:;ﬂ?t?s:u‘!p{':‘?"RI',‘“'(;,B‘Y':)G{; p'rir7»: ’ The I?rl(!sh Columbia Vancouver Island
vincial legislation and confirming and rati- Settlers lex'htsIA('lv', :.904' directed that a
fying such legislation (s. 193 of Ontario Rail- | Brant in fee simple without any reservations
way Act, 1006), is construed as covering the | 83 to mines and mmgrals should be issued to
wc’;lliar 'status of those railways (and only | Settlers therein defined, and thereunder a
those railways) declared by the Dominion grant was made to the appellant of the lot

: «“ . 5 _ | insuit. By an Act of the same legislature in
B e e it sulel S her®t & | 1883, land which included the said lot had

« ion wi , been granted with its mines and minerals to
f‘fi:f_{:: ﬁ;‘gﬁ::::g: :J'u"]l()lircah“:)‘( {;}Tl;ﬁ :3‘ the Dominion Government in aid of the con-
as provineial undertakings, would have been 9'"';;:"7‘";1 "J ;,20 r«;)qund:-ntn ‘r‘ulwnyh, and
subject. Kerley v. London, ete., Ry. Co., | in 1 ad been by it granted to the re-
15 Can. Ry. Cas. 337, 28 O.LR. 606, 13 spondents under the provisions of a Do-
D.LR. 365 minion Act passed in 1884:—Held, that the

s | Act of 1904 on its true construction legalized

[Kerley v. London and Lake Erie Ry. and | the grant thereunder to the appellant, and
Transportation Co., 6 D.L.R. 189, reversed.] | superseded the respondents’ title. Held
| also, that the Act of 1904 was intra vires of
STATUTES; CONSTRUCTION; SPECULATION AS the h"‘“fl l"‘ish".""e' It h‘i?’ "“t’ """I“"i\""'

! ower of amending or repealing its own Ac
IVIBILATIVE ESST. 2[‘ 1883. The Act, moreo‘ver' related to land

In deciding a question of statutory con- | Which had become the property of the re-
struction, a Court of justice is not entitled | spondents, and affected a work and under-
to speculate as to which of two conflicting | taking purely local within the meaning of s.
policies was intended to prevail, but must = 92, sub-s. “0; of the British North America
confine itself to the construction of the | Act. MecGregor "-‘]‘Aﬂql""‘ﬂ“ and Nanaimo
language of the relevant statutes taken as a | Ry. Co., [1907] A.C. 462, reversing dudzmonl
whole. The language of the Railway Act, | of British Columbia Supreme Court, 12
P.S.C. 1906, . 37, expresses an intention to B.C.R. 257.
preserve intact all powers conferred by [Commented on in Burrard Power Co. v.
previous special Acts of incorporation upon ‘ The King, 43 Can. 8.C.R. 56; Esquimalt &
companies within its scope, except where | N. Ry. Co. v. Fiddick, 14 B.C.R. 413.]

otherwise specifically mentioned. Section | )
218 of the Railway Act, R.S.C. 1906, c. 37, | SUNDAY TRAFFIC; ONTARIO LoRD's DAY Act

shews that, where Parliament intended by ’ MATTER RELATING TO CRIMINAL LAW AND
that Act to interfere with the powers of NOT 10 CIVIL RIGHTS; LEGISLATIVE POWER
companies other than railway companies, it ‘ oF DomiNtoN  PARLIaMENT;  BRrimisn
has done 80 by special provision. Toronto NortH AMERICA AcT.

& Niagara Power Co. v. Town of North The Ontario Lord's Day Aet, R.8.0.
Toronto, 14 Can. Ry. Cas. 392, [1912] A.C. 1 1897, c. 246, is ultra vires of the Ontario
N3, 5 DULLR. 43, | Legislature, as the subject thereof comes
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under the classification of ‘“‘criminal law,"”
which by the British North America Act is
under the exclusive legislative authority of
the Parliament of Canada. 24 A.R. (Ont.)
170, affirming 27 O.R. 49, reversed. Attor-
ney-General (Ont.) v. Hamilton Street Ry.,
[1903] A.C. 524.

[Applied in Re Criminal Code, 43 Can.
3.C l( 453; Re Sunday Labour Act, 35 Can.
S.C.R. 591; distinguished in Tremblay v.
Quebee, Q.R. 38 8.C. 90; Wilder v. City of
Quebec, Q.R. . 148; referred to in Re
Fisher and Village of Carman, 15 Man. L.R.
477, 16 Man. L.R. 561; followed in Rex v.
Yaldon, 17 O.L.R. 179, 12 O.W.R. 384;
referred to in Re Cohen, 8 O.L.R. 143; Re On-
tario Medical Act, 13 O.L.R. 501; Tremblay
v. Quebee, Q.R. 37 8.C, 378; relied on in
Re Coal Mines Regulation Act, 10 B.C.R.
423.)

PROVINCIAL REGULATION OF CROSSINGS AND
ROADBED.

The provincial Legislatures in Canada
have no jurisdiction to make regulations in
respect to crossings or the structural con-
dition of the roadbed of railways subject to
the provisions of the Railway Act of Can-
ada. The Can. Pac. Ry. Co. v. Parish of
Notre-Dame de Bonsecours, [1897] A. C. 367,
followed; Grand Trunk Ry. Co. v. Therrien,
30 Can. 8.C.R. 485.

[Applied in Grand Trunk Ry. Co. v.
Perrault, 36 Can, S.C.R. 677, Q.R. 14 K.B,
249.)

MUNICIPAL CORPORATIONS; CONSTRUCTION OF |

Ramway

HIGHWAY ACROSS RAILWAY;
INTRA

CoMMITTEE OF PRIVY COUNCIL;
VIRES.

In an action to restrain the defendants
from acting upon an order of the Railway
Committee of
under s. 14 of the Railway Act of Canada,

iving them the n{)linn to open a new street,
g_v means of a subway, across the property
and under the tracks of a Dominion rail-
way company, but without compensation,
and requiring the company to pay a portion
of the cost of construction, and meanwhile
allowing a temporary crossing for foot pass-
engers only, and making certain other pro-
visions upon the subject:—Held, that the
Provincial Legislature alone had power to
confer upon the defendants legal ecapacity
to acquire and make the street in question.
(2) It has conferred such capacity. (3) In
virtue of its power over property and civil
rights in the provinee, the provincial

Legislature has power to authorize a muni-
cipality to acquire and make such a street,
and to provide how and upon what terms
(4) But

it may be acquired and made.
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that power is subject to the intervention of
federal legislation respecting works and
undertakings such as the railway in ques-
tion. (5) The manner and terms of acquir-
ing and making such street, and also the
prevention of the making or acquiring of
such a street, are proper subjects of such
supervening legislation. (6) Such legisla-
tion may rightly confer upon any person or
body the power to determine in what ecir-
cumstances, and how and upon what (erms,
such a street may be acquired and inade,
or to prevent the acquiring and making of
it altogether, and therefore s. 14 of the
Railway Act is not ultra vires. (7) Such
legislation, in virtue of its power over such
railway corporations, as well as such works
and undertakings, may confer power to im-
pose such terms as have in this case been
imposed upon the plaintiffs, and to deprive

| such corporations of any right to compen-

sation for lands so taken or injuriously
affected; and has conferred such power on

| the Railway Committee, under s. 14, in

such a case as this. (8) Such legislation
has not conferred upon the Committee
power to give the temporary foot-way in
question. (9) Nor any authority to dele-
gate its powers. (10) The work it directs
must be constructed under the supervision
of an official appointed for that purpose by
the Committee. (11) The Railway Com-
pany may, if they choose, construet the
works directed, under such supervision, in-
stead of permitting the municipality to do
80. Grand Trunk Ry. Co. v, City of To-
ronto, 1 Can. Ry. Cas. 82, 32 O.R. 120.

[Approved in Re McAlpine & Lake Erie
Ry. Co.,, 3 O.L.R. 230; considered in
Atty.-General v. Can. Pac. Ry. Co., 11
B.C.R. 303.]

Mecuanios' LiEN Act; DOMINION COMPANY

The Mechanies’' and Wage Earners’ Lien
Act, R.8.0. 1897, ¢. 153, does not apply to
a railway company incorporated under a
Dominion Act and declared thereby to be
a company incorporated for the general ad-
vantage of Canada. Crawford v. Tilden,
6 Can. Ry. Cas. 300, 13 O.L.R. 169.

[Affirmed in 14 O.L.R. 572, 6 Can. Ry
Cas. 437.]

Pramie Fires OrpiNance; Conrnier with
DOMINION LEGISLATION.

(1) The provisions of the Prairie 1l'ires
Ordinance imposing penalties upon railway
companies governed by the Dominion Rail-
way Act for kindling fires and letting it
run at large in the operation of locomotive

| steam engines on their railway are valid:

Rex v. Canadian Pacific Ry. Co., 1 West.
L.R. 89, followed. (2) Where provineinl
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legislation imposing penalties for failing to
observe the precautions to protect does not
conflict with Dominion legislation upon the
same subject the provincial legislation is
not rendered inoperative by such Dominion
legislation. (3) Where pruvim‘iul regula-
tions do not attempt to interfere with the
structure of authorized works of the rail-
way but merely require the removal of
weeds or some alteration in its surface in
order to prevent injury to other property,
such legislation is not invalid, provided the
management of the company’s business as
a railway and the railway works them-
selves are not interfered with: Madden v.
Nelson and Fort Sheppard Ry. Co., [1809]
A.C. 626, discussed; J‘unmliun Pacific Ry.
Co. v. Notre Dame, [1899] A.C. 367, fol-
lowed. Rex v. Canadian Pacific Ry. Co.,
6 Can. Ry. Cas. 421, 6 West. L.R. 126
(Sask.).

[Reversed in 30 Can. 8.C.R. 476, 7 Can.
Ry. Cas. 176.]

“Tue Prammie Fires Orpinance’’; Works
CONTROLI BY PARLIAMENT; OPERATION
oF DOMINION RAILWAY.

In 8o far as they may relate to matters
affecting the operation of a railway under
the control of the Parliament of Canada
the provisions of 8. 2, sub-s. (a) and (2),
of ¢. 87, Con. Ord. N.W.T. (1898), as amend-
ed by the NW.T. Ordinances, ¢. 25 (lst
sess.) and ¢. 30 (2nd sess.) of 1903, con-
stitute “railway legislation,” strictly so-
called, and were beyond the competence of
the Legislature of the North-West Terri-
tories. The Canadian Pacific Ry. Co. v.
The Municipality of Notre Dame de Bon-
secours, [1899] A.C. 367, and Madden v.
The Nelson and Fort Sheppard Railway
Co., [1899] A.C. 626, referred to. The
judgments appealed from, 6 Can. Ry. Cas.
421, 6 W.L.l?. 126, were reversed, Idington,
J., dissenting. Canadian Pacific Ry. Co.
v. The King, 7 Can. Ry. Cas. 176, 39 Can.
S.C.R. 476.

IArplied in Montreal Street Ry. Co. v.

Brialofsky, Que. R. 19 K.B. 338.]
PROVINCIAL REGULATION OF RAILWAY EM-
PLOYMENT.

The limitation of time preseribed by
8. 306 relates only to actions against rail-
way companies provided for in the Rail
way Act itself, and was not intended to
apply to actions the rights of which exist
at common law or under provincial legis-
lation. Dominion railways aie subject to

provineial legislation on the relations be-
tween master and servant, such as the
Workmen’s Compensation for Injuries Act,
by Dom-

unless the field has been covere
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inion legislation ancillary to Dominion
legislation respecting railways under the
jurisdiction of Parliament, and sub-s. 4 of
8. 306 qualifies its main clause and excludes
its operation where the injury complained
of comes within the jurisdiction of, and is
nlm'mlly dealt with by the laws of, the
Province in which it takes place, provided
such laws do not encroach on Dominion
powers. C.P.R. v. Roy, [1902] A.C. 220,
distinguished. Sutherland v. Can, North.
Ry. Co., 13 Can. Ry. Cas. 495, 21 Man.
LR. 27

[Canada Southern v. Jackson (1890), 17
Can. 8.C.R. 325, followed.)]

CONSTRUCTION OF PROVINCIAL ENACTMENT;
LATIVE INTENT; Power or Courrs
ESTION THE REASONABLENESS OF
INACTMENT,

In considering the constitutionality of
any enactment of a provincial Legislature,
every intendment will be made to support
it, and it is not the business of the Courts
to pass upon its wisdom or reasonableness,
but simply to say whether it is fairly with-
in the area of the constitutional powers of
the Legislature. Kerley v. London & L.E.
Transportation Co., (Ont.) 14 Can. Ry. Cas.
111, 6 D.L.R. 189.

[Reversed in 13 D.L.R. 365, 15 Can. Ry.
Cas. 337.]

EXTRA-TERRITORIAL UNDERTAKINGS.

Upon a question of provincial as distinet
from federal jurisdiction over a railway
with a federal charter conferring powers to
operate beyond the limits of a province,
the governing principle is the conferring of
such powers and not whether they were
actually exercised. Kerley v. London, ete.,
Ry. Co., 15 Can. Ry. Cas. 337, 28 O.L.R.
606, 13 D.L.R. 365.

[Toronto Corporation v. Bell Telephone

| Co. of Canada, (1905] A.C. 52, referred to.]

Construction oF ProviNciaL Ramwway Acr.

Although the language of s. 193 of the
Ontario Railway Act, 1906 (now c. 36 of
1913, R.8.0. 1914, ¢. 185), is wide enough
to embrace all street railways, tramways,
and electric railways situate within the
provinee, it must be read with ss. 3 and 5,
as based upon s. 79 of 4 Edw. VIIL. e. 10,
and by virtue thereof applies only to rail-
ways nuhkct as such to provincial juris-
diction. Kerley v. London, ete., Ry. Co.,
15 Can. Ry. Cas. 337, 28 O.L.R. 606, 13
D.L.R. 365.

[Kerley v. London and Lake Eric Rail-
way and Transportation Co., 6 D.L.R. 189,
reversed. |
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JURISDICTION OF PARLIAMENT AND LEGISLA-
TURE; EXTHRA-TERRITORIAL UNDERTAK-
INGS.

Where powers are conferred by the Dom-
inion Parliament for an undertaking be-
yond as well as within the limits of a pro-
vince and consequently falling within the
exclusive jurisdiction of the Dominion Par-
liament, the Legislature of such province
has no jurisdiction to impose conditions
orecedent to the exercise of such powers.
rley v. London, ete., Ry. Co., 15 Can,
Ry. Cas. 337, 28 O.L.R. 606, 13 D.L.R. 365.

[Kerley v. London and Lake Erie Rail-
wa_* and Transportation Co., 6 D.L.R. 189,
reversed; Toronto Corporation v. Bell Tele-
phone Co., [1905] A.C. 52, followed.]

PROVINCIAL  LEGISLATION;  INTERFERENCE
wiTH DOMINION RAILWAYS.

It is not competent to the Legislature of
the Province of Alberta to enact legislation
authorizing the construction and operation
of railways in such a manner as to interfere
with the physical structure or operation of
railways subject to the jurisdiction of the
Federal Parliament. Re Alberta Railway
Act, 15 Can. Ry. Cas. 213, 12 D.L.R. 150,
48 Can. S.C.R. 9.

Notes on railways as works for general
benefit of Canada, 2 Can. Ry. Cas. 265.

Note on works for the general advantage
of Canada as affected by provincial statute,
3 Can. Ry. Cas. 142,

Note on provineial legislation affecting
awards, interest, costs, and filing plans
under expropriation of railway, 3 Can. Ry.
Cas. 120.

Note on Government regulation of rail-
way companies res}mctinu agreements ex-
empting employers from liability for negli-
gence, 5 Can. Ry. Cas. 15.

C. Territorial Powers.

TERRITORIAL FRANCHISE TO TRAMWAY OVER
DOMINION LANDS.

The executive government of the Yukon
Territory may lawfully authorize the con-
struction of a toll tramway or waggon road
over Dominion lands in the territory, and

rivate persons using such road cannot re-
Rme to pay the tolls exacted under such
authority. O'Brien v. E. C. Allea and
G. M. Allen, 30 Can. S.C.R. 340.

CONSTRUCTION AND LOCATION.

For location and plans, compensation
for lands and injuries to, see Expropriation.

For priorities in point of construction as
affecting protection of crossings, see Rail-
way Crossings, Highway Crossings.

CONTINUOUS ROUTE.
As affecting rates, see Tolls and Tariffs.

CONTRACTS.

A. In General.
B. Railway Construction Contracts.

For regulation of amalgamation agree-
ments, see Amalgamation.

For powers of provisional directors as to
contract, see Provisional Directors.

For traffic agreements, see Carriers of
Goods.

For contract regulating train service, see
Train Service.

freight, see Carriers of Goods.

For agreements respecting telephones, see
Telegraph and Telephones.

For covenants by railway companies re-
specting bonuses and subsidies, see Railway
Subsidy.

For agreements respecting fences and
cattle guards, see Fences and Cattle Guards.

For Government railway contracts, see
Government Railways.

For agreements respecting employment,
see Employees.

A. In General.

CONSTRUCTION OF CONTRACTS; AMBIGUITY;
PRESUMPTION.

Upon the construction of contracts,
doubts are solved in favour of him who has
contracted the obligation and against the
person claiming its benefit, especially where
the latter drew the contract. Ha lYlu Bay
Ry. Co. v. Larouche, 22 Que. K.B. 92, 10

D.L R. 388,

POWERS OF PRESIDENT.

Whereby an agreement which is in writing
but which it would have been competent to
| the parties to make without any writing,

the president of an incorporated company

enters into an undertaking expressly upon
his own behalf and upon behalf of the com-
pany, but signs the agreement in the name
of the company only, the written document
will be regarded merely as a record of the
| agreement and not as the agreement itself,

For agreements respecting controllable

¥
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and the president will be held personally

bound by his undertaking. W v. Grand
Valley Ry. Co., 5 D.Lﬁ(. 425, 3 O.W.N.
1356, 22 6.\\'.“. 269, 26 O.L.R. 441.

[Varied and damages reduced in 10 D.L.R.
726, 27 O.L.R. 556, 4 O.W.N, 556.]

SIGNATURE,

The name of an incorporated company at
the foot of an agreement, followed, as part
of the same sighature, by the name of its
president and the word “‘president,” is the
signature of the company and not of the
yresident personally. Wood v. Grand Valley
Ry, Co., 5 D.L.R. 428, 3 O.W.N. 1356, 22
O.W.R. 269, 26 O.L.R. 441.

[Varied and damages reduced in 10 D.L.R.
726, 27 O.L.R. 556, 4 O.W.N. 556.]

CoaL sHIPMENT; TRAIN SERVICE.

The plaintiffs, while expressly stipulating
against any obligation to deliver, offered to
sell to defendants ‘20 cars of Pittsburg
slack, at $1.25 at mine,"” which they woul
ship all rail, if defendants wished, and if

laintiffs could procure the necessary cars.

he defendants telegraphed giving order at
the price named, “f.o.b. mine,” adding
“Route it G.T.R. London.”” On the same
day the plninliﬂ'u wrote accepting the order,
and stating that they would ship as soon as
railroad equipment could be furnished, that
an all-rail rate of $2.10 to London had been
quoted them, and they would ask the
carriers to put same through at once. Sub-
sequently, and before any shipment had been
made, it was arranged between plaintiffs
and defendants that No. 8 Pittsburg slack
could be substituted for Pittsburg slack, and
at the same ‘‘delivered price.”” Invoices
sent with the coal shewed the mine price as
$1.65, but, notwithstanding, defendants
accepted the coal, and made no protest until
making their first payment:—Held, that the
price of delivery was to be at London at the
price of $3.35, and, even if the defendants
could claim to have been misled by the
correspondence, they were estopped by
dealing with the coal when the invoices were
received from shewing the contrary. Burton
V. l(mndon Street Ry. Co., 7 O.L.R. 717
(D.C.).

\DVERTISING CONTRACT; VAGUENESS; Re-
NEWAL; PRICE TO BE AGREED ON.

A provigion in a contract for the right to
use space for advertising purposes for its
renewal “‘at the end of three years at a price
to be agreed upon but not less than $5,000
per annum,’”’ leaves the matter at larg
unless the price is agreed upon, and the
person using the space cannot insist on a
renewal at the rate of 85,000 per annum.

Henning v. Toronto Ry. Co., 11 O.L.R. 142
(C.A.).

MEeaL TickETs; CoNTRACT; LIABILITY OF RAIL-
WAY.

Where an employer arranges with a res-
taurant keeper to supply an indefinite num-
ber of midnight meals from time to time to
hiz employees producing the employer's
meal tickets, redeemable by the latter at a
fixed rate per meal, there is no implied stipu-
lation that the employer shall send all or
any of his employees to get their meals ex-
clusively at llmt restaurant; and an action
for damages does not lie against the employ-
er at the instance of the restaurant keeper
for issuing tickets good as well at other
restaurants as at that of the plaintiff for
their employees’ meals. Bouton v. Canadian
Pacific l{_\n Co., 10 D.L.R. 463, 43 Que. 8.C.
495.

[The Queen v. Demers, [1900] A.C. 103,
applied.]

B. Railway Construction Contracts.

CONSTRUCTION OF FENCES.

To an action on the common counts
brought by T. & W.M. against the C.C.R.
Co., to recover money claimed to be due
for fencing along the line of C.C'. railway, the
C.C.R. Co. pleaded never indebted and
payment. The agreement under which the
encing was made is as follows: ‘‘Memo. of
fencing between Muskrat river, east, to
Renfrew, T. & W.M. to construct same
next spring for C.C.R. Co.,, to be equal to
5 boards 6 inches wide, and posts 7 and 8
feet apart, for $1.25 per rod, company to
furnish cars for lumber.”” Signed “Jl\ &W.
M., and “A.B.F."” F. controlled nine-
tenths of the stock, and publicly appeared
to be and was understood to be, and acted as,
managing director or manager of the com-
pany, although he was at one time contrac-
tor for the building of the whole road. T. &
W.M. built the fence and the C.C.R. Co.
have had the benefit thereof ever since.
The case was tried before ¥ otterson, J., and
a jury and on the evidence, in answer to
certain questions ’“li.mi"ﬂl by the Judge,
the jury found that T. & W.M., vhen they
contracted, considered they were contract-
ing with the company through F., und that
there was no evidence that the company
repudiated the contract till the action was
brought, and that the payments made were
as moneﬁ which the company owed, not
money which they were paying to be charged
to F., and a general verdict was found for
T. & W.M. for $12,218.51. On appeal to the
Supreme Court of Canada:—Held (affirming
the judgment of the Court below), that it
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was properly left to the jury to decide
whether the work performed, of which the
C.C.R. Co. received the benefit, was con-
tracted for by the company through the in-
strumentality of F., or whether they
adopted and ratified the contract, and that
the verdict could not be set aside on the
ground of being against the weight of evi-
ence; (Ritehie, C.J., and Taschereau, J.,
dissenting, on the ground that there was no
evidence that F. had nn{ authority to bind
the company, T. & W.M. being only sub-
contractors, nor evidence of ratification).
(2) That although the contract entered into
by F. for the company was not under seal,
the action was maintainable. 7 A.R. (Ont.)
646, affirmed. Canada Central Ry. Co. v.
Murray, 8 Can. S8.C.R. 313.

[Affirmed in 8 App. Cas. 574; applied in
Sénésac v. Central Vermont Ry. Co., 26
Can, S.C.R. 646; distinguished in Miller v,
Cochran Hill Gold Mining Co., 20 N.S.R.
314; discussed in Rathbone v. Michael, 20
0O.L.R. 503; followed in Trumble v. Hortin,
22 A.R. (Ont.) 51; referred to in Allen v.
Ontario & Rainy River Ry. Co., 20 O.R.
510; Bernardine v. North Dufferin, 6 Man.

L.R. 101, 19 Can. S.C.R. 611; Lawrence v.
Lucknow, 13 O.R. 43 IcDonald v. Con- |
solidated Gold Lake , 40 N.S.R. 367;
Stillwell v. Rennie, 11 A.R. (Ont.) 724.)

RAILWAY CONTRACT; CERTIFICATE OF ENGIN- |

McC. et al., appellants, entered into a |
contract with Mc&., respondent, the con- |
tractor for the construction of the North
Shore Railway, between Montreal and Que-
bee, to do and perform certain works of
construction on a portion of the road, and
by a clause in his contract agreed “‘to keep
open at certain times and hours at his own
cost and expense the main line for the pass-
age of traffic or express trains run by McG.
without any charge to the latter”; but
there was a proviso that “any time occu-
Eied on the road over and above what may
e reguired by the hours hereinbefore men-
tioned, or any expense caused thereby shall
be paid by the contractor McG., on a cerli-
ficate to that effect signed by the superin-
tendent of the contractor.” On an action
brought by appellants against respondent
for damages caused by ':fw interruption of
the work on said road by the passing of
respondent’s trains:—Held, affirming the
judgment of the Court below, that it was
the duty of the appellants to get the super-
intendent’s certificate within a reasonable
time, and not having taken any steps to
get it until six years after the superintend-
ent had left the respondent’s employment,
the failure to produce such certificate was
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sufficient ground for dismissing the appel-
lant’s action. 14 Rev. Leg. 422 affirmed.
R;cCurr()n v. McGreevy, 13 Can. S8.C.R.
378.

AGREEMENT TO PURCHASE RAILWAY; RoLLiNG
STOCK.

B., the contractor for building the E. &
H. Ry., and, Fructically, the owner there-
of, negotiated with the solicitor of ihe
C.S.R. for the sale to the latter of the
E. & H. Ry., when built. While the nego-
tiations were pending B. went 10 California,
and the agente who looked after the affairs
of the E. & H. Ry. in his absence applied
to the manager of the C.8.R. for some
rolling stock to assist in its construction.
The manager of the C.8.R. was willing to
supply the rolling stock on execution of the
agreement for sale of the road which was
communicated to B., who wrote a letter
to the munager in which the following pass-
age occurred: “If from any cause our plan
of handi.g over the road to your company
should necessarily fail, you may equally
depend on being paid full rates for the use
of engine and cars and any other assisiance
or advantage you may have given Mr.
Farquier (the agent).” The negotiations
for the purchase of B.'s railway by the
C.8.R. having fallen through, an action was
brought by the latter company against B.
and the E. & H. Ry., for the hire of the
rolling stock which was resisted by B. on
two grounds, one that the rolling stock
was supplied in pursuance of the negotia-
tions for the sale of his road to the plain-
tiffs, which had fallen through by no fault
of B. and the other, that if the plaintiffs
had any right of action it was only against
the E. & I". Ry. and not against him. By
consent of the parties the matter was re-
ferred to the arbitration of a County Court
Judge, with a provision in the submission
that the proceedings should be the same
as on a reference by order of the Court, and
that there should be a right of appeal from
the award as under R.8.0. ¢. 50, s. 180.
The arbitrator gave an award in favour
of the plaintiffs; the Queen's Bench Divi-
sional Court held that there was no appeal
from the award on the merits, and as it
was regular on its face refused to disturb
it; the Court of Appeal held that there was
an appeal on the merits but upheld the
award. The defendants then appealed to
the Supreme Court of Canada:—Held,
affirming the judgment of the Court of Ap-
peal that the arbitrator was justified in
awarding the amount he did to the plain-
tiffs, and that B. as well as the company
was liable therefor. Bickford v. Canada
:?glthem Ry. Co. (1888), 14 Can. S.C.R.

e
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CONSTRUCTION OF RAILWAY; SUB-CONTRACT;
ENGINEER'S CERTIFICATE,

A sub-contract for the construction of a
part of the North Shore Ry. provided inter
alia that, “the said work shall, in all par-
ticulars, be made to conform to the plans,
specifications and directions of the party of
tﬁ:caeeond part, and of his engineer, by
whose classifications, measurements and
caleulations, the quantities »nd amounts of
the several kinds of work performed under
this contract shall be determined, and who
shall have full power to reject and condemn
all work or materials which, in his opinion,
do not conform to the spirit of this agree-
ment, and who shall decide every question
which may or can arise between the parties
relative to the execution thereof, and his
decision shall be conclusive and bindin,
upon both parties hereto. The aforesai
pnrt{ of the second part hereby agrees,
and binds himself, that upon the certificates
of his engineer, that the work contempla-
ted to be done under this contract has been
fully completed by the rnrty of the first
part, he will pay the said party of the first

art for the performance of the same in
ull, for materials and workmanship. It is

further agreed, by the party of the second |

part, that estimates shall be made during

the progress of the work on or about the |

first of each month, and that payments
shall be made by second Pnrty upon the
estimate and certificate of this engineer,
to the party of the first part, on or before
the 20th day of each month, for the amount
and value of work done, and materials fur-
nighed during the previous month, ten per
cent. being 5educted and retained by the
party of the second part until the final com-
pletion of the work embraced in this con-
tract, when all sums due the party of the
first part shall be fully paid, and this con-
tract considered cancelled.” Upon com-
pletion of the contract the engineer made
a final estimate fixing the value of the
work done by the sub-contractor at
$79,142.65, and after deducting the money
paid to and received by the sub-contractor,
and a clerical error appearing on the face
of the certificate, a sum of $4,187.32 re-
mained due to the sub-contractor. Upon

an action brought by the sub-contractor to |

recover the sum of $36,312.12, the Superior
Court, whose judgment was affirmed by the
Court of Queen's Bench, granted the plain-
tiff the amount of $4,187.32 with interest
and costs. On appeal to the Supreme
Court:—Held, affirming the judgment of
the Court below, that the estimate as
given by the engineer was substantially

such a certificate as the contract contem-

plated, but if not the plaintiff nust fail as

a final certificate of the engineer was a

cover. Guilbault v. MecGreevy, 18 Can.
S.C.R. 609.

ConsTrRUCTION OF RAILWAY; Boxp; Conpi-
| TIONS.
| H. tendered for the construction of a
| line of railway pursuant to an advertise-
| ment for tenders, and his offer was condi-
| tionally accepted. At the same time
| executed a bond reciting the fact of the
| tender and conditioned, within four days,
to provide two acceptable sureties and de-
| posit 5 per cent. of the amount of his ten-
der in the Bank of Montreal, and also to
execute all necessary agreements for the
| commencement and completion of the work
‘hy specified dates, and the prosecution
| thereof until completed. These conditions
were not performed and the contract was
eventually given to other persons. In an
action against H. on the bond:—Held,
affirming the judgment of the Court of A
R(-nl for Ontario, that the agreement made
| by the bond was unilateral; that the rail-
way company was under no obligation to
accept the sureties offered or to give H.
the contract; that the bond and the agree-
ment for the construction of the work were
to be contemporaneous acts, and as no such
agreement was entered into H. was not
liable on the bond. 18 A.R. (Ont.) 415,
affirmed. Brantford, Waterloo and Lake
‘ :l’?’:;c Ry. Co. v. Huffman, 19 Can. S.C.R.

lcondition precedent to his right to re-
|

|
! CONSTRUCTION OF RAILWAYS; APPROVAL OF

ENGINEER.

Where the contract for construction of a
railway provided that the work was to be
done to the satisfaction of the chief engineer
of a railway company, not a party to such
contract, who was to be the sole and final
arbiter of all disputes between the parties,
the con. ractor was not bound by such con-
dition when thc party named as arbiter
proved to be, in fact, the engineer of the
other party to the contract. Dominion
Construction Co. v. Good & Co., 30 Can.
S.C.R. 114.

RAILWAY CONSTRUCTION CONTRACT; STATU-
TORY PROHIBITION OF OFFICERS AND
DIRECTORS.

Where a contract is prohibited by statute,
such contract is void, although the statute
itself does not state that it is so, and only
| imposes a penalty on the offender. Conse-
quently, where the president of a railway
company entered into a secret partnership
| with the contractors for the construction of

the road, no action can be maintained by

him against hig partners to enforce suc
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contract. McDonald v. Riordan, 30 Can.
S.C.R. 619, 8 Que. Q.B. 555.

CONTRACT FOR CONSTRUCTION OF RAILWAY;
BoND; ASSIGNMENT.

On the 31st October, 1876, one A. entered
into a contract with the Government of
Nova Scotia for the construction of a rail-
way from New Glasgow, N.S., to a point
on the Strait of Canso, known as the Eastern
Extension Ry. On the 20th of December, in
the same year, A. assigned all his right to
said contract w0 the appellants, and on the
same day an agreement was entered into
between the appellants and the Canada Im-
provement Company, whereby the latter
undertook to buiid and equip the said East-
ern Extension Ry. On 2‘..‘m‘ December the
respondent agreed with the Canada Im-
provement Company to do the necessary
work on the said road, for which the com-
pany agreed to pay per mile the sum of
$4,800 in cash, and $3,750 in first mortgage
bonds of the respondent company. As
security for lLis performance of the agree-
ment, the respondent gave to the Canada
Improvement Company a bond, with two
sureties, in the penal sum of $100,000, which
bond was afterwards assigned to the Govern-
ment of Nova Scotia. The respondent pro-
ceeded with the work according to the said
agreement, but the said bonds were not de-
livered as the work progressed, and the said
Canada Improvement Company represented
that they could not be issued at that time.
The respondent, therefore, pended the
work and took proceedings against the
Canada Improvement Company for breach
of the said contract. These proceedings were
settled by a payment to the respondent of a
certain sum in cash and notes, and an « gree-
ment was entered into between the appel-
lants of the first part; the Canada Improve-
ment Company of the second part, and the
respondent of the third part, which agree-
ment, after reciting the above facts, pro-
vided inter alia, as follows: That the
Canada Improvement Company would de-

liver to respondent $80,000 of first mortgage |

bonds of appellant’s company as soon as the
same coulr’l)be legally issued, and use every
diligence to have them issued, and they
should, so far as the parties of the first and
second parts could make thein, be a lien on

the Truro and Pictou Branch Ry., which |
the Government of the Dominion were to |

hand over to the appellants, upon the
Eastern Railway Extension and upon the
appellant company and its property rights

and privileges set forth in s. 32 of its act of |

incorporation. That such bonds or other
conveyances, or lien by which they might
be secured, should be free from any clauses
restraining a sale of the property to which
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such lien attached, or in any way impairing
| the remedy of the holders thereof in default
of payment. That the whole issue of the first
| mortgage bonds should not exceed $1,250,000
| and should bear interest at 6 per cent., and
that no other security should take preced-
ence of the bonds to be given to the re-
spondent. But provision might be made for
giving clear titles of the company’s bonds
in the event of their being sold, the proceeds
to be secured for the benefit of the bond-
holders. That the appe!'ants covenanted and
guaranteed that the bonds would be deliver-
ed to respondent as above set out, and that
they would, if necessary, endeavour to pro-
cure such legislation as would remedy any
defects now existing in their organization
That the Government of Nova Scotia would
use all means within its power to enforce the
delivery of such bonds and might refuse
government aid to said companies, until
satisfied that respondent’s right to receive
the said bonds was pl’()l(‘l‘((‘tf and assured.
That the contract between the Canada Im-
provement Company and the respondent
should be cancelled, and the bond given by
respondent delivered up to him. On or
about the first day of February, 1879, the
n{:pellunts entered into an agreement with
the Governments of the Dominion and of
Nova Scotia relinquishing their rights to
the “Pictou Branch Ry.,”” mentioned i
said agreement, and agreed to the repesl
of the Act providing for the transfer of the
same to the appellants, and that it should be
retained by the Dominion until the Eastern
Extension Ry. to the Strait of Canso and
the steam ferry across the strait should be
completed, and then transferred to the
appellants on certain conditions. This the
respondent claimed to be a breach of the
above agreement, and brought an action
against the appellants and the Canada Im-
provement Company, the latter, however,
not being served with the writ issued in the
cause. The defendants pleaded, inter alia,
that as to $40,000 of the said bonds the plain-
tiff had given an order on the Canada Im-
provement Company for the delivery of the
same to the Hon. P. C. Hill, Provincial
| Secretary of Nova Scotia, which order had
been accepted by the company, and was, in
effect, an assignment of that portion of the
said bonds. The evidence of the plaintiff on
the trial, in regard to such order, was that
it was given on the condition that an order
in council should be passed by the Nova
Scotia Government protecting the right of
the said plaintiff to have the said bonds de-
livered to him, and the bonds given to the
Canada Tuprovement Company, as security
for the due performance by the plaintiff of
the work on the Eastern Extension Ry. de-
. livered up to the plaintiff; and on these con-
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ditions being fulfilled the plaintiff was to
give to the Government a formal assignment
of the said m ~tgage bonds to the extent of

,000, but that such conditions were never
carried out. The plaintiff recovered in the
action, and the verdict in his favour was
affirmed by the Supreme Court of Nova
Scotia, whereupon the defendants in the
action appealed to the Supreme Court of
Canada, and, on the argument of the last-
mentioned appeal an agreement was entered
into between the parties, to which agree-
ment the Government of Nova Scotia be-
came a party, empowering the Court to
decide the case on !ﬂ(e, merits irrespective of
the pleadings or any technical defence raised
thereon, and limiting the amount in question
to the sum of $40,000, the balance being
satisfied by a judgment recovered by the
respondent against the Canada Improve-
ment Company, in the provinee of Quebec:—
Held, affirming the judgment of the Supreme
Court of Nova Scotia, that the agreement
entered into by the appellants with the
gover ts of the IE ini and the
province of Nova Scotia, was a breach of
the agreement made between the appellants,
the Canada Improvement Company, and the
respondent, above in part recited:—Held,
also, that the order given to the Honourable
P. C. Hill, was given on certain conditions
which were never carried out, and was not
an assignment of the bonds therein men-
tioned, and therefore the respondent was
entitled to recover the said sum of $40,000,
with interest from the date of the breach of
the said ag nt. Appeal dismissed with
costs. Halifax & Cape Breton Coal & Ry.
Co. v. Gregory, 16th February, 1885, Cass.
Can. 8.C.R. Dig. 1893, p. 727.

[An application was made in this case to
the Judicial Committee of the Privy Council
for leave to appeal. The application was re-
fused with costs. Their Inrd';him considered
that in deciding the case under the agree-
ment entered into at the hearing of the
appeal, the Supreme Court was not acting
in its ordinary jurisdiction as a court of
appeal, but was acting under the special
reference made to it under this agreement.
Further, their lordships thought that even
if it were open to them to give leave to
appeal, the questions raised were not of
sufficient public interest to induce them to
depart from the ordinury rule that persons
who have gone to the Supreme Court of
Canada, and have there failed, shall not
proceed any further to Her Majesty in
Council.—3rd April, 1886. Gregory v.
,:gf])mcy-(}eneru of N.8,, 11 App. Cases,

ConsTrRUCTION OF ROAD; LiamiaTy Fromr
SUPPLIES.

Where a railway company which was
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unable at the time to definitely award a
contract, by telegram guaranteed to the
plaintiff that in the event of a contract for
the construction of a portion of its road not
being awarded him, the cost, as well as ten
per cent, advance on all contractor’s sup-
l‘;lien placed by him on the ground, upon it
ecoming apparent that such contract
would not be awarded him, a new contract
does not arise from a subsequent promise of
the company to assume the hability imposed
by such telegram; such promise was, how-
ever, an admission that the alternative
provision for paying such cost and per-
centage had come into effect. Alfred and
Wickham v. Grand Trunk Pacific Ry. Co.,
5 D.L.R. 154, 20 W.L.R. 111.

[Affirmed on appeal, 5 D.L.R. 471; re-
fr-rr(id in Alfred v. G.T.P. (No. 2), 6 D.L.R.
147.

CONSTRUCTION OF RAILWAY; LiaBmary ror
SUPPLIES,

Where a railway company, upon its failure
to award the plaintiff a contract for con-
structing a piece of railway, did not pay him
the value of construction supplies he had
provided, and for which the railway com-
pany had agreed upon that contingency to
pay for, the pluinli}f becomes entitled upon
the company’s default to the cost of insur-
ance carried on the supplies only after the
time when the defendant became liable to
pay for such supplies, when such insurance
would be justifiable as in protection of the

laintiffi’s lien as an unpaid seller. (Per

Eimmons, J.) Alfred & Wickham v. Grand
Trunk Pacific Ry. Co.,, 5 D.L.R. 154, 20
W.L.R. 111.

[Affirmed on appeal, 5 D.L.R. 471. Re-
f(-rr(]-d in Alfred v. G.T.P. (No. 2), 6 D.L.R.
147,

CONSTRUCTION OF RAILROAD OR SIDE TRACK;
LIABILITY FOR SUPPLIES.

Where a railway company was unable to
definitely award !¥m plaintiff a contract for
construetion of so much road as he could
agreed with him, that in order to keep his
teams employed during the winter, he
might put in supplies necessary for the con-
struction of so much road as he could com-

lete during the working portion of the fol-
rowinz summer, and that the company
would guarantee him, in the event of its
being unable to award such contract, the
cost of such supplies, together with ten per
cent. advance thereon, the company upon
not being able toraward the plaintiff such
contract, is liable to him for such advance
upon a total cost of the supplies, and also
for the loss sustained by him on a sale there-
of, after due notice to the company. Alfred
v. Grand Trunk Pacific Ry. Co., 5 D.L.R.
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154, affirmed on appeal. Grand Trunk
Pacific Ry. Co. v. Alfred, 5 D.L.R. 471.

[Vide Alfred v. Grand Trunk Pac. Ry.
Co., 6 D.L.R. 147, 22 W.L.R. 65.]

CONSTRUCTION OF RAILWAY; SUB-CONTRACT;
SUB-CONTRACTEE'S RIGHTS; ASSIGNABIL-
Y.

Where a railway contractor turns over to |

the plaintiff a number of contracts for the
construction of railway stations under an
arrangement which was in effect that the

plaintiff should supply all materials for and |

construct the stations in the place and stead

of the original railway contractor and that |

the latter would pay over to the plaintiff
the progressive payments as and when they

CONTRACTS (FOR CONSTRUCTION).
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As affecting liability for injuries to em-
ployees, see Employees.

As affecting liability for injuries to pas-
sengers, see Carriers of Passengers; Street
Railways.

As arising at crossings, see Crossings,
Injuries at.

CONVERSION.

For conversion of goods by carrier after
termination of carrier’s lien for charges, see
Carriers of Goods.

CORPORATE POWERS.

were from month to month received from |

the company, such a turning over is a valid

and enforceable equitable assignment plu- |

cing the assignee in the shoes of the original
contractor, even without the railway com-
pany’s consent as a literal compliance with

the original contract, and the plaintiff can |
[Fraser |

collect for his work and materials.
v. Imperial Bank et al., sub nom. Fraser
v. Canadian Pacific Ry. Co., 1 D.L.R. 678,
22 Man. L.R. 58.] Where, under an equitable
assignment of a railway contract for the
construction of a number of railway stations
the plaintiff, with the knowledge and per-

i and encour of the defend-
ant bank (whose customer he is) goes on
supplying materials for and constructing
the railway stations, the defendant bank is
estopped from subsequently setting up a
prior assignment in his own favour for future
advances as against the plaintifi’s claim
for the materials and work so contributed
by him in good faith and without notice;
especially where to defeat the plaintiff’s
claim would be an injustice tantamount to
a reproach upon the law, and where the
bank failed to notify the plaintiff of its
prior assignment. Fraser v. Imperial Bank,
10 D.L.R. 232, 47 Can. S.C.R. 313.

[Russell v. Watts, 10 A.C. 590; Stronge
v. Hawkes, 4 DeG. M. & G. 186, applied;
Fraser v. Imperial Bank, sub nom. Fraser
v. Canadian Pacific Ry. Co., 1 D.L.R. 678,
22 Man. L.R. 58, reversed.)

Note on covenants of railway companies,
1 Can. Ry. Cas. 289.

Whether mandamus, injunction, specific
pﬁrformnnce or damages is the proper rem-
e
%il,wny companies. Note, 1 Can. Ry. Cas.

CONTRIBUTORY NEGLIGENCE,

See Negligence; Carriers; Crossing Injuries. |

for the enforcement of covenants by ‘

For powers of provisional directors, see
Provisional Directors.

RIGHT TO BUILD LINE BEYOND TERMINUS,

Held, Henry, J., dissenting, that the Can-
adian Pacific Ry. Co. have power, under
their charter, to extend their line from
Port Moody, in British Columbia, to Eng-
lish Bay. 1 B.C.R. (pt. 2) 287, reversed.
Canadian Pacific Ry. (I‘n, v. Major, 13 Can.
S.C.R. 233.

Adhered to in Canadian Pac. Ry. Co. v.
Edmonds, 1 B.C.R. (pt. 2) 206; referred to
in Atty.-General v. Can. Pac. Ry. Co.,
11 B.C.R. 314; Vancouver v. Canadian Pac.
Ry. Co., 23 Can. 8.C.R. 21; relied on in
Re Branch Lines Can. Pac. Ry. Co., 36
Can. 8.C.R. 79.]

LEASE OF ROAD FOR TERM OF YEARS, TRANS-
FER OF CORPORATE RIGHTS.

The Canada Southern Ry. Co., by its
charter and amendments thereto, has
authority to enter into an agreement with
any other railway company with respect to
the traffic arrangements or the use and
working of the railway or any part thereof,
and by the Dominion Railway Act of 1879,
it is authorized to enter into traffic arrange-
ments and agre ts for the
and working of its railway with any other
railway company, in Canada or elsewhere,
for a poriofr oly twenty-one years:—Held,
reversing the decision of the Court of Ap-
peal, that authority to enter into an agree-
| ment for the “use and working’’ or ‘“‘man-

agement and working’’ of its road conferred

upon the company a larger right than that
of making a forwarding agreement or of
conferring running powers; that the com-
pany could lawfully lease a portion of its
road to a foreign company and transfer to
' the latter all its rights and privileges in
respect to such portion, and the foreign
company in such case would be protected
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from liability for injury to property occur-
ring without negligence in its use of the l
road so leased, to the same extent as the |
Canada Southern Ry. Co. is itself protec- 1
ted. Same case sub nom. Wealleans v.
Canada Southern Ry. Co., 21 A.R. (Ont.) i
207, reversed. Michigan Central Ry. Co. |
v. Wealleans, 24 Can. S.C.R. 309.

[Distinguished in Lynch v. Wm. Richards
Co., 33 N.B.R. 179.|

ABSTAINING EXERCISE OF PUBLIC FRANCHISE;
PusLic roLicy,

An agreement by a corporation to ab-
stain from exercising franchises granted for
the promotion of the convenience of the
yublic is invalid as being contrary to pub-
ic policy and cannot be enforced by the
Courts. Where a company subject to the
Dominion Railway Aect, with powers to con-
struct railways and tramways has allowed
its powers as to construction of new lines
to lapse by non-user within the time limi-
ted it is not competent for it to enter into
an agreement with a municipality for the
construetion of a tramway within the muni-
cipal limits under the provisions of Art.
479 of the Quebec Municipal C ode. Mont-
real Park & Island Ry. Co. v. Chateaugua)
& Northern Ry. Co., 4 Can. Ry. Cas. 83,
35 Can. 8.C.R. 48.

RIGHT T0 ERECT POLES ON STREET BY, POWER
COMPANY; SPECIAL  AcT; AMENDMENT;
CONSTRUCTION.

Where a general clause of another statute
is by the incorporating Act made applicable
to a corporation, and its undm(u‘unua by
a reference which does not specify an
amendment already made to such general
clause, such amendment is |n be read as
forming part of the company’s Act of in-
corporation and will control the powers
granted to the company. [The Interpreta-
tion Act, R.S.C. 1906, c. 1, s. 20 (b) con-
strued.] A clause in a general Act making
it a condition prowdcnl to the erection of
electric light poles and wires, in a muni-
u|ml|(r that the consenc of the municipal
council shall be first obtained and that the
whole work incident to the erection of the
poles shall be under the supervision of an
appointee of the council, is not inconsistent |
with nor superseded by special provisions
contained in the Act of incorporation of an
electrie light company conferring upon it
the power to erect poles in a street, and to
operate the business of the company and
making the company responsible for dam-
ages caused in carrying on or maintaining
their works. Powers conferred by a special
Act of Parliament incorporating an elec- |
tric light and power company whose powers |

include the erection of poles and the doing
of all things necessary for the transmis-
sion of light, heat, and power, provided
that the same is done so as not to “incom-
mode’’ the public use of streets are not in
conflict with the provisions of an amended
section of a general Act, which is made
applicable to the corporation by its Act of
incorporation, and which makes it a con-
dition precedent to the erection of poles
that the consent of the municipal council
shall be first obtained. Toronto & Nia-
gara Power Co. v. Town of North Toronto,
14 Can. Ry. Cas. 379, 25 O.L.R. 475, 2
D.L.R. 120.

[Re ed in [1912] A.C. 834, 14 Can. Ry
Cas. 392, 5 D.L.R. 43.]

SPECIAL ACT CONFERRING POWERS ON ELEC-
TRIC LIGHT COMPANY; USER OF HIGHWAY;
ERECTION OF POLES IN STR

The powers conferred upon lhv Toronto
and Niagara Power Company by #s. 12 and

13 of its Act of incorporation cf 1902, re-

main intact nmwiHmtxunlinu the provisions

of the Railway Aect, R.8.C. 1906, ¢. 37, and
that company is entitled to erect poles for
the purpose of stringing power of trans-
lmmunn lines along the streets of a muni-

, without the consent of the muni-

cipality. Toronto and Niagara Power Co.

v. Town of North 'I'ﬂrumn, 14 Can. Ry.

Cas, 392, [1912] A.C. 834, 5 D.L.R. 43.

[Toronto and \muarn Power Co. v

Town of North Toronto, 14 Can. Ry. Cas.

379, 2 D.L.R. 120, reversed on appeal.]

Note on expiration of charter powers of
railway company, 4 Can. Ry. Cas. 97.

COSTS.

Costs for the construction of crossings,
see Highway Crossings; Railway Crossings;
Farm Crossings; Wire Crossings.

For costs in expropriation proceedings, see
Expropriation,

COURTS.

See Jurisdiction; Board of Railway Com-
missioners; Appeals.

As to assessment of damages by Court or
Jury, see Damages.

COVENANTS AND CONDITIONS.

See Contracts.

For covenants limiting liability, see
Limitation of Liability.
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_For conditions in bill of lading, see Car-
riers of Goods.

For conditions on passenger tickets, see
Tickets and Fares.

For conditions as to notice of claims, see

laims.

Covenants of railway companies with em-
ployees, see Employees.

Covenants of street railway companies
with municipalities, see Street Railways.

Covenants affecting the carriage of live
stock, see Limitation of Liability; Carriage
of Live Stock.

For covenants in bonds, sec Bonds and
Securities.

For covenants by railway companies re-
specting bonuses and subsidies, see Railway

ubsidy.

For agreements respecting telcphones, see
Telegraph and Telephones.

CRIMES AND OFFENCES.

For constitutionality of provincial stat-
ute as to railway fires, see Constitutional
Law.

For imposing penalties on street railways,
see Street Railways.

RUNNING CARS WITHOUT PROPER PRECAU-
TIONS; NEGLIGENCE ENDANGERING LIFE.
The omission of an electric railway com-
pany operating their cars upon a highway
to use reasonable precautions so as to avoid
endnqgering the lives of the public using
the highway in ¢ with tﬁe Y,
is a breach of legal duty constituting a com-
mon nuisance under the Criminal Code,
8s. 101 and 213, for which an indictment
will lie. R. v. Toronto Ry. Co., 4 Can.
Cr. Cas. 4 (McDougall, Co. J.).
[Referred to in R. v. Toronto Ry. Co.,
10 O.L.R. 26.]

OBSTRUCTING REGIMENT ON MARCH; STREET
CAR AT STREET CROSSING.

(1) Where the alleged obstruction of a

regiment on parade by an electric car of

which the accused was the motorman, ap- |
E:ara on the rehearing on appeal to have |

en accidental, the Court will reverse the
summary conviction. (2) Per Court of Ap- |

al:—A county Judge hearing an appeal |
rom a summary conviction has no power |
to state a case to the Court of Appeal
respect of points of law arising on the
u;)peal before him. The King v. McIntosh,
17 Can. Cr. Cas. 205 (Man.).

PRAIRIE FIRES.

The fact that shortly after the passing of |
a locomotive a fire is seen near the railway |

track, where none existed before, is prima
facie evidence that the fire originated from
sparks from the locomotive. The provi-
sions of the Prairie Fires Ordinance requir-
ing 1 ives to juipped with cer-
tain agplimcen and in casting on a defen-
dant the onus of proof in a eriminal charge
relating thereto, are binding on a railway
company deriving its powers from the Par-
liament of Canada, but operating lines of
railway in the North-West Territories. Rex
&Cmadinn Pacific Ry. Co., 7 Terr. L.R.

Express company; DELIVERY OF LIQUOR
C.0.D.

A consignment of liquor was shipped by
Dominion Express from Amherst to Mone-
ton, C.0.D., and delivered to the purchaser
at the latter place by the agent of the com-
pany upon payment of the price:—Held,
that the agent was not guilty of an offence
ngninst the Canada Temperance Act. Rule
absolute for certiorari to remove conviction.
Ex parte Trenholm, 37 C.L.J. 43 (S.C.N.B.).

MANSLAUGHTER; GRIEVOTS BODILY INJURY;
INDICTMENT OF CORPORATION; PuNisu-
MENT,

The defendants, a corporation, were in-
dicted for that they unlawfully neglected,
without lawful excuse, to take reasonable
precautions and to use reasonable care in
maintaining a bridge forming part of their
railway which was used for hauling coal and
carrying passengers, and that on the 17th
August, 1808, a locomotive engine and
several cars then being run along said rail-
way and across said bridge, owing to the
rotten state of the timbers of the bridge,
were precipitated into the valley under-
neath, thereby causing the death of certain
persons. The defendants were found guilty
and a fine of $5,000.00 was inflicted by
Walkem, J., at the trial:—Held, per Me-
Coll, C.J., and Martin, J., on appeal affirm-
ing the conviction, that such an indictment
will lie against a corporation under s. 252 of
the Code. Per Drake and Irving, JJ.: Such
an indictment will not lie against a corpora-
tion. Sections 191, 192, 213, 252, 639 and 713
of the Code considered. A corporation can-
not be indicted for manslaughter Per
MeColl, C.J.: The words “grievous bodily
injury” in 8. 252 have no technical meaning,
and in their natural sense include injuries
resulting in death. Per Drake, J.: The
indictment charges the company with the
death of certain persons owing to the com-
pany’s neglect or(;lut_\' and is a charge of
manslaughter, the punishment of which is «
term of imprisonment for life, and because
a corporation cannot suffer imprisonment
therefore the punishment laid down in the
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Code is not applicable to such a body.
When death ensues the offence is no longer |
“grievous bodily injury,” but eulpable
homicide. Regina v. Union Colliery Co.,
1 Can. Ry. Cas. 499, 7 B.C.R. 247.

[Affirmed in 31 Can. 8.C.R. 81; 1 Can. Ry.
Cas. 511; 4 Can. Cr. Cas. 400. Referred to
in R. v. Toronto Ry. Co. (No. 1), 18 Can.
Cr. Cas. 426.)

MANSLAUGHTER; INDICTMENT AGAIN
corPORATE; Criv. Cobe; Fine.

Under s. 213 of the Criminal Code a cor-
poration may be indicted for omitting,
without lawful excuse, to perform the duty
of avoiding danger to human life from any-
thing in its charge or under its control. The
fact that the consequence of the omission
o perform such duty might have justified
an indictment for manslaughter in the case
of an individual is not ground for quashing
the indictment. As . 213 provides no pun-
ishment for the offence lL(‘ common law
punishment of a fine may be imposed on a
corporation indicted under it. Union
Colliery Co. v. The Queen, 1 Can. Ry. Cas.
511, 31 Can. S.C.R. 81.

BODY

FAILURE TO ISSUE TARIFF OF FARES; OFFICER
OF RAILWAY COMPANY; OFFENCE OF cOM-
PANY.

The defendant, who was second vice-
president and the general manager of a
railway company, was convicted by a
police magistrate under s. 138 of the Crim-
inal Code of an offence against s, 3 of 16
Viet. ¢. 37 (C.) on the following findings:
that the company had not during the year
1906 fixed or issued a tariff of fares or
charges, payable by each third class pas-
senger by any train on said railway for each
mile travelled; that the company had not
during that time permitted a third class
passenger to travel by any train on said
railway at the fare or charge of one penny
currency for each mile travelled; and that
the said company had not, during that time
provided that at least one train having in it
third class carriages should run each day
to from , being part of the said
railway:—Held, that the conviction of the
defendant for the omission of the company
was bad:—Held, also, that in any event the
operation of 8. 138 of the Criminal Code was
in this case excluded by the existence of a
penalty for the offence under s. 204 of the
Railway Act, 1903. Rex v. Hays, 6 Can.
Ry. Cas. 480, 14 O.L.R. 201.

PrOTECTION OF STREET CROSSING; CHARGE OF
FAILURE; JOINT INDICTMENT.

The Railway Committee of the Privy

Council of Canada, upon the application of

- Ry. D,
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a city, in order to provide protection at a
place where a street was crossed by the
tracks of two railways, ordered and directed
that the two railways should, within a
specified time, properly plank between their
| said tracks, and also provide gates and
watchmen thereat, and should thereafter
| maintain and protect the said crossing:
Held, that a joint indictment against the
two companies for the failure to place gates
and a watchman at the erossing, would not
lie; and therefore there was no jurisdiction
in the Court of general sessions of the peace
to try such an indictment, and a convietion
| made at the sessions against the two com-
[ punim was qum«lu-ll The effect of ss. 165,
247 of the Criminal Code, and ss. 33,
427 and 431 of the Railway Act, considered.
| Rex v. Grand Trunk & Canadian Pacific
Ry. Cos., 8 Can. Ry. Cas. 453, 17 O.L.R. 601.

Orper oF Boarp or Ramway Commission-
ERS; ESTABLISHMENT AND MAINTENANCE
oF FIRE-GUARD; Convicerion; Non-pus-
LICATION OF ORDER IN CANADA GAZETTE.

R.v.Canadian Northern Ry.Co.,8 W.L.R.

889 (Sask.).

Note on liability of a railway company to
n((hcunem ! Can. Ry. Cas. 521, 6 Can. Ry.
as.

CROSSING INJURIES.

A. In General.

B. Speed.

C. Signals and Warnings.
D. Duty to Look and Listen.
E. Flagmen; Gates.

For injuries on street intersections, see
Street Railways

l‘nr protection of highways, sce Highway
Crossings.

For protection of railway crossings, see
Railway Crossings.

For regulation of farm crossings, see
Farm Crossings.

For regulation of wire crossings, see Wire
| Crossings.
For defective approaches to station caus-
| ing injury, see Stations.

A. In General.

CoLLsSIoN; AIR-BRAKES; FAILURE TO compLY
WITH STATUTE.
The Grand Trunk Ry. crosses the Great
Western Ry., about a mile east of the cit
| of London, on a level erossing. On the 19t
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June, 1876, a Grand Trunk train, on which
laintiff was on board as a conductor, be-
ore crossing, was brought to a stand. The

signal-man who was in charge of the cross-
ing, and in the employment of the Great

Western Ry. Co., dropped the semaphore,
and thus authorized the Grand lI‘runk
train to proceed, which it did. While

crossing the track, appellant’s train, which

had not been stopped, owing to the acci-
dental bursting of a tube in air-brakes, ran
into the Grand Trunk train and injured
plaintiff. It was shewn that these air-
rakes were the best known appliances for
stopping trains, and that they had been
tested during the day, but that they were
not applied at a sufficient distance from
the crossing to enable the train to be stopped
by the hand-brakes, in case of the air-

brakes giving way. C.8.C., ¢, 66, s. 142,
Rev. Stats. Ont., ¢. 165, 8. 90, enacts that
“every railway company shall station un

officer at every point on their line crossed

on the level by any other railway, and no
train shall proceed over such crossing un-
til signal has been made to the conductor

thereof, that the way is clear.” 8. 143

enacts that “every locomotive v O

train of cars on any railway shall, before

crossing the track of any other railway, on

a level, be stopped for at least the space

of three minutes’’:—Held, that the appel-

lants were guilty of negligence in not apply-
ing the air-brakes at a sufficient distance
from the crossing to enable the train to be
stopped by hand-brakes in case of the air-
brakes giving way. That thare was no
evidence of contributory negligence on the

Eart of the Grand Trunk Ry., as they had
rought their train to a full stop, and only

proceeded to cross appellant’s track when

authorized to do so by the officer in charge
of the semaphore, who was a servant of
the Great Western Ry. Co. 2 A.R. (Ont.)

64, 40 Q.B. 333, affirmed. Great Western
Ry. v. Brown, 3 Can. S.C.R. 15.

{Approved in White v, Gosfield, 10 A.R.
(Ont.) 555; Jennings v. Grand Trunk Ry.
Co., 15 A.R. (Ont.) 477; referred to in
(}rar v. Steel Co. of Canada, 12 N.S.R.
500.

OBSTRUCTION T0 HIGHWAY; CAR LYING ON
CROSSING; FRIGHTENING OF HORSE.

Defendants have two lines of railway
crossing a street known as Spadina cres-
cent in Saskatoon. In obtaining permis-
sion to build the second line of railway
across this street the Board of Railway
Commissioners required the company to
raise the street to a certain level. This
work had partly been done, but there was
a portion left unfinished which left a ditch

about three feet deep in one part of the
street. The plaintiff was driving along this
street and when crossing the defendants’
track his horse shied at a caboose lying on
the track and projecting into the street,
and which had been so lying for more than
five minutes, Upon the horse shying the
plaintiff’s buggy went over the side of the
ditch before referred to, throwing him out,
whereby he was injured and the horse run-
ning away was also injured:—Held, that
leaving the caboose standing on the street
for the time it was shewn to have been con-
stituted an unauthorized user of the high-
way, and the accident having resulted
from such unauthorized user together with
the condition of the street by reason of the
company’s failure to comply with the
order of the Board, the company was liable
in damages. Weaver v. Canadian North-
c]*n; I(y.lCO., 13 Can. Ry. Cas. 468, 4 Sask.
LR, 201,

INJURY TO i/ (SBON CROSSING TRACK.

The fact that the person injured was
walking on the tracks itself and not along-
side will not constitute him a trespasser if
his walking on the track was incidental to
a reasonable attempt on his part to cross
the railway at a crossing regularly used by
the public without objection or warning on
the part of the railway company. Grand
Trunk Ry. Co. v. McSween, 2 D.L.R. 874.

FoOT CAUGHT IN 8PACE OF RAIL.

A verdict of a jury for the plaintiff, in
an action to recover damages for injury re-
sulting from the alleged negligence of a
railroad company in leaving an unnecessar-
ily wide space {etween the planking and
the inside of one of the rails of their tro k
at a highway crossing, vyh(-reb¥l the plain-
tiff while walking along the highway at
night got his foot caught in the space, and
being unable to extricate it in time, it was
cut off by a locomotive, should not be dis-
turbed on appeal, where the jury find that
the railroad company was negligent in not
having the crossing in proper order, and
that the plaintiff could not by the exercise
of reasonable care have avoided the acci-
dent. Stevens v. Canadian Pacific Ry. Co.,
10 D.L.R. 88, 15 Can. Ry. Cas. 28.

B. Speed.

Excessive sPEED; RUNNING TRAIN THROUGH
10WN; CONTRIBUTORY NEGLIGENCE.

In an action against the G.T.R. Co. for
causing the death of the plaintifi’s husband
by negligence of their servants, it was
proved that the accident occurred while
the train was passing through the town of
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Strathroy; that it was going at a rate of
over thirty miles an hour; and that no bell
was rung or whistle sounded until a few
seconds before the accident:—Held, affirm-
ing the judgment of the Court of Appeal,

13 Ont. App. R. 174, that the company was
liuhlo in (mem-s For the defence it was
shewn that the deceased was driving slowly
across the track with his head down, and
that he did not attempt to look out for the
train until shouted to by some persons who
saw it approaching when he whipped up his
horses and endeavoured to drive across the
track and was killed. As against this there
was evidence that there was a curve in the
road, which would prevent the train being
seen, and also that the buildings at the
station would interrupt the view. The jury
found that there was no contributory negli-
gence:—lHeld, per Ritchie, C.J., and Four-
nier and Hc-nry, JJ., that the finding of
the jury should not be disturbed. Strong,
Taschereau and Gwynne, JJ., contra. 13
AR, (Ont.) 174, 8 O.R. 601, affirmed.
Grand Trunk Ry. Co. v. Beckett (1887),
16 Can. S.C.R. 713.

[Leave to appeal was refused by the
J. C. of the P. C., 9 Gaz, 304. See the
Grand Trunk Ry. Co, of Canada v. Jennings,
13 App. Cases 800, in which this case was
discussed and approved.]

[Apuroved in Grand Trunk Ry. Co. v.
Jennings, 13 A.C. 802; followed in Preston
v. Toronto Ry. Co., 13 0.L.R. 360; referred
to in Hollinger v. (‘rmmlnm Pac. Ry. Co.,

21 O.R. 705; Warboys v. Lachine l{npuh |

Hydraulic and Land Co., Q.R. 22 8.C. 541;
distinguished in Tinsley v. Toronto Ry. (‘u y
17 0.L.R. 74; followed in Cameron v. Royal
Paper Mills C() Q.R. 31 8.C. 286.]

RUNNING LOCOMOTIVE REAR END FOREMOST;
SPEED OF TRAIN AT RAILWAY CROSSING.

(1) A railway company that uses a loco-
motive, rear end foremost, to haul a train,
so that the driver cannot see the track
immediately ahead, is guilty of negligence
und liable to contribute to the loss arising
from a carriage being run down at a rail-
way crossing, when the aceident might
possibly have been averted, had the driver
of the locomotive been able to see the
carriage approach. (2) There is no statu-
tory obligation to slacken the speed of a
rilwa (! train at an ordinary railway cross-
:l)uz -rund Trunk Ry. Co. v. Daoust, 14
e, »

[.\pphed in (;nnmhxm Pac. Ry. Co. v.
Toupin, Q.R. 18 K.B. 559.]

SFEED OF TRAINS; STREET CROSSINGS; Ex-
TRAORDINARY PRECAUTIONS,

(1) A railway company is under no legal

obligation to slacken the speed of its trains
through a town, if its track is properly
fenced. (2) The failure of & railw ay com=
pany to have a guardian, or gates or some
equivalent form of protection at a street
mmuinu, however dangerous from the lay
of the land making it impossible to see ap-
proaching trains, 18 not a fault that will
make the company liable for accidents by
collision with its passing trains. Quebee
and Lake St. John Ry. Co. v. Girard, 15
Que. K.B. 48,

EXCESSIVE SPEED;
TRICT,
Railway companies are responsible for
aceidents caused by their trains in thickly
peopled portions of towns travelling at a
rate of speed exceeding ten miles per hour.
They camnnot invoke the exception made
when the right of way is enclosed if the
fences have gaps or openings without pro-
tection opposite intersecting streets on one
of which the accident oceurred lnlluu-ur
v. Grand Trunk Ry. Co., Q.R. i >, 457.

THICKLY PEOPLED DIS-

STREET CROSSING; EXCESSIVE sPEED; INJURY
TO PERSON DRIVING ACROSS TRACKS.

In an action against a railway company
for negligence, it appeared that a locomo-
tive of the defendants was running at a
dangerous rate of speed for the locality, and
struck and killed a person who was driving
a team and wagon over the track at a street
crossing. There was a tool house near the
crossing, which to some extent obstructed
the view, and there was also another train
shunting near by. The jury found that
death was caused by the (‘lof(-n(lants negli-
gence in failing to reduce the speed of their
train as provided by the Railway Act, and
that the deceased had committed no acts
of contributory negligence. No questions
were submitted to the jury as to whether
the defendants were guilty of any other
acts of negligence. It was held, that as the
noise of the shunting train might have
reasonably engaged the attention of the de-
ceased, and as his view near the crossing
was obstructed by the tool house, the jury
was justified in finding that there was no
contributory negligence; but that following
G.T.R. v. MeKay, 34 Can. S.C.R. 81, the
verdict in the plaintiff's favour should be
set aside, and (Wetmore, J., dissentiente)
a new trinl ordered. Andreas v. Canadian
Pacific Ry Co., 7 Terr. L.R. 327.

INJURY TO PERSON CROSSING TRACK; TRAIN
RUNNING BACKWARDS; RATE OF SPEED IN
crry; WArNING, CONTRIBUTORY NEGLI-
GENCE.

Special circumstances may call for other
precautions in addition to those prescribed
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by statute, as to ringing the bell or blowing
the whistle as a warning, and what those
additional precautions are, is, in each case,
a question of fact for the jury. Luke Erie
and Detroit River Ry. Co. v. Barclay, 30
Can. 8.C.R. 360, followed. The provision
that the speed of trains on the Toronto
Esplanade shall not exceed four miles an
hour, 28 Viet. e. 34, s. 7, has not been
superseded by 51 Viet. e. 20 (D.), s. 259,
and 55 & 56 Viet. e. 27, s. 8. It is for the
jury to consider in the light of all the sur-
rounding circumstances whether the fact
that deceased did not look in the direction
of an approaching engine, is such negligence
as disentitles his representatives from re-
covering in an action against a railway com-
pany for negligence. The jury found that
deceased was guilty of contributory negli-
gence, but that defendants could have
avoided the accident by the exercise of
reasonable care. Held, that the plaintiff
was entitled to judgment. Moyer v. Grand
Trunk Ry. Co., 3 Can. Ry. Cas. 1, 20.W.R.
83.

[Referred to in Smith v. Niagara, ete.,
Ry. Co., 9 O.L.R. 158.]

Streer CRrossiNg; Rate
SPEED.

Held, (reversing the judgment of the Su-
perior Court, White j :—Where all the
usual signals and warnings were given by
the railway company, and the proximate
and determining cause of the accident of
which the plaintiffi complained was the
imprudence and recklessness of her de-
ceased husband and his brother, the plain-
tiff is not entitled to recover. It was un-
necessary to decide whether s. 259 of the
Railway Act prohibiting a rate of speed,
through a thickly peopled portion of a city,
exceeding six mif;s an hour applies to high-
way crossings, because, in the opinion of
the Court of Review, the accident would
have happened even if the rate of speed had
been less than six miles an hour. Tanguay
és Qual. v. Grand Trunk Ry. Co., 3 Can.
Ry. Cas. 13, Q.R. 20 8.C. 90.

[Nore.—The two Courts differed upon a
question of fact. The Judge a quo was of
opinion that the accident would not have
occurred if the train had been going at a
speed less than six miles an hour, and that
8. 259 of the Railway Act prohibits a
speed exceeding six miles an hour across
highway crossings in cities, towns and vil-
lages.

CoLuIsSION; OF

Excessive SPEED; CROSSING TRACK WHILE
ENGINE ABOUT STARTING; PROXIMATE
CAUSE.

Three persons were near a public road

crossing when a freight train passed after
| which they attempted to pass over the
track and were struck by a passenger train
coming from the direction opposite to that
of the freight train and kil{ed. The pass-
enger train was running at the rate of forty-
five miles anhour, and it was snowing slightfy
| at the time. On the trial of actions under
Lord Campbell’s Act against the Railway
Company the jury found that the death of
the parties was (iuc to negligence “in vio-
lating the statute by running at an excessive
| rate of speed” and that deceased were not
uilty of contributory negligence. A verdiet
or the plaintiff in each case was maintained
by the Court of Appeal:—Held, that the
Railway Company was liable; that the de-
| ceased had a right to cross the track and
there was no evidence of want of care on
their part and the same could not be pre-
sumed; and thouzh there may not have been
precise proof that the negligence of the
company was the direct cause of the accident
the jury could reasonably infer it from the
facts proved and their finding was justified.
MecArthur  v. Dominion Cartridge Co
[1905] A.C. 72) followed; Wakelin v. Lon-
\ don & South Western Ry. Co., 12 App.
[ Cas. 41, distinguished :—Held, also, that the
fact of deceased starting to cross the track
two seconds before being struck by the
engine was not proof of want of care; that
owing to the snowstorm and the escaping
steam and noise of the freight train they
| might well have failed to see the hend‘-
light or hear the approach of the passenger
train if they had looked and listened.
Grand Trunk Ry. Co. v. Hainer; Grand
Trunk Ry. Co. v. Hughes /Grand Trunk
Ry. Co. v. Bready, 5 Can. Ry. Cas. 59,
| 36 Can. 8.C.R. 180.

[Applied in Jolicoeur v, Grand Trunk Ry.
Co., Que. R. 34 8.C. 460; distinguished in
Beck v. Can. Nor. Ry. Co., 2 A.L.R. 558;
Tinsley v. Toronto Ry. Co., 17 O.L.R. 74;
referred to in Eisenhauer v. Halifax & S.
W. Ry. Co., 42 N.S.R. 434.)

| Excessive sPEED; FINDING OF JURY; Mis-
DIRECTION; SIGNALS AND WARNINGS.

Where in an action against a milwnﬁ
(-umﬁtmy to recover damages for the deat
of the plaintifi’s husband, the findings of
| the jury are to the effect that the death
of the deceased was caused in consequence
of running the defendant’s train at an ex-
cessive rate of speed, but were not directed
to any findings as to whether or not the
deceased had been guilty of contributory
negligence where there was sufficient evi-
| dence of the ringing of the bell, the blowing

of the whistle, tf)e shunting of cars, together

with other circumstances which might
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have acquainted the deceased of an ap- | 438; followed in Paquette v. Grand Trunk
proaching train, a verdict in favour of the | Ry. Co., 13 Can. Ry. Cas. 68, 19 O.W.R.
plaintiff under such facts does not warrant | 305.)
a new trial, but the whole action must be |
non-suited. Andrews v. Can. Pac. Ry. Co., | C. Signals and Warnings.
5 Can. Ry. Cas. 440, 2 W.L.R. 249.

[Affirmed in 5 Can. Ry. Cas. 450, 37 Can. | FAILURE TO SOUND WHISTLE; ACCIDENT FROM
S.CR. 1] : | HORSE TAKING FRIGHT,

Held, affirming the judgment of the Court

EXCESSIVE SPEED; SIGNALS. | of Appeal for Ontario, that Consolidated

A. brought an action, as administratrix | Statutes of Canada, c. 63, s. 104, must be
of the estate of her husband, against the | construed as enuring to the benefit of all
C.P.R. Co., claiming compensation for his | persons who, using the highway which is
death by negligence and_alleging in her | crossed by a railway on the level, receive
declaration that the negligence consisted | damage in their person or their property
in running a train at a greater speed than = from the neglect of the railway CU'HRI‘"Y 8
six miles an hour through a thickly pop- | servantsin charge of a train to ring a bell or
ulated district and in failing to give the sound a whistle, as they are directed to do
statutory warning on approncﬁinn the cross- | by said statute, whether such damage arises
ing where the accident happened. At the from actual collision, or, as in this case,
trial questions were submitted to the jury | by a horse being brought over near the
who found that the train was running at a | crossing and taking fright at the appearance
speed of 25 miles an hour, that such speed | or noise of the train. The jury, in answer
was dangerous for the locality, and that the | to the question, “If the plaintiffs had known
death of deceased was caused by neglect or | that the train was coming would they have
omission of the company in failing to re- = stopped their horse further from the railway
duce speed as provided by the Railway | than they did?” said ‘“Yes':—Held, though
Act. Xevcrdict was entered for the plain- | the question wus indefinite, the answers
tiff and on motion to the Court, en bane, | to the questions as a wh'uh-, viewed in con-
to have it sct aside and judgment entered = nection with the Judge's charge, and the
for defendants a new lrin{ was ordered on | evidence, warranted the verdict. 8 A.R.
the ground that questions as to the bell | (Ont.) 482, affirming 32 U.C.C.P. 349, affirm-
having been rung and the whistle sounded | €d. Grand Trunk Ry. v. Rosenberger, 9
should have been submitted to the jury. | Can. 8.C.R. 311
The plaintiff appealed to the Supreme [Followed in Grand Trunk Ry. Co. v.
Court of Canada to have the verdict at the | Sibbald, 20 Can. 8.C.R. 259, 19 O.R. 164;
trial restored, and the defendants, by cross- n‘)prnved in Hollinger v. Can. Pac. Ry. Co.,
appeal, askcd for judgment:—Held, affirm- | 21 O.R. 705; Lemay v. Can. Pac. Ry. Co.,
ing 2 W.L.R. 249, 5 Can. Ry. Cas. 440, 17 A.R. (Ont.) 293; commented on in Roe
ldgmgtun, J., dissenting, that by the above | v. Lucknow, 21 A.R. (Ont.) 1; applied in
findings the jury must be held to have | Sibbald v. Grand Trunk Ry. Co., 18 A.R.
considered the other grounds of negligence | (Ont.) 184, 20 Can. 8.C.R. 259; discussed in
charged, as to which they were properly = Hurd v. Grand Trunk Ry. Co., 15 A.R.
directed by the judge, and to have exon- = (Ont.) 58; Vanwart v. N.B. Ry. Co., 27
erated the defendants from liability thereon, | N.B.R. 65; distinguished in New Bruns-
and the new trial was improperly granted = wick Ry. Co. v. Vanwart, 17 Can. 8.C.R. 41;
on the ground mentioned:—Held, also, that = followed in Henderson v. Can. Atl. Ry.
though there was no express finding that | Co., 25 A.R. (Ont.) 437; referred to in At-
the place at which the accident happened = kinson v. Grand Trunk Ry. Co., 17 O.R.
was a thickly peopled portion of (fm dis-  220; Nightingale v. Union Colliery Co.,
trict, it was necessarily imported in the 8 B.C.R.137.]
findings given above; that this fact had to
be.;])rove by the plaintiff &n‘;l tl}nlcrc was ﬂo APPROACHING SIDING; NOTICE OF APPROACH.
evidence to support it; and that as the | 2 . 2
evidence shewetr ﬂ was not a thickly peopled hiAitw. pI::sﬂ:anh':cu\_ngt 'I‘(“‘“é"g" I?:dr :
portion, the plaintiff could not recover O by loadi & It l;ci' in-lizv'zred ‘f
and the defendants should have judgment :Lv:,ngﬂﬁrm:"? ;:?lgd l:;wn ; platform ro!ll]h:
;;':m"t‘:f;' e::os:-a m‘;lain:’i;l::i?i!é RAd%;n' deceased was at the platform with a team
5Can. Ry. Cas. 450, 37 Can. 8.C R ly. | for the purpose of taking away some lumber
e TP S W Dokl Re when a train coming out of a cutting fright-
[Followed in McGraw v. Toronto Ry. Co., | ened the horses, which dra%:u'd the deceased
18 0.L.R. 154; referred to in Eisenhauer et | to the main track, where he was killed by
al. v. Halifax & S.W. Ry. Co., 42 N.S.R. ' the train:—Held, that there was no duty
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upon the company to ring the bell or sound
tge whistle or to take special rrocautiona in
approaching or passing the siding. 27 N.B.
R. 59 reversed. New Brunswick Ry. Co. v.
Vanwart,;17 Can. S.C.R. 35.

[Discussed in Hollinger v. Canadian Pac.
Ry. Co., 21 O.R. 705.]

FAILURE TO GIVE S8IGNALS WHEN APPROACHING
CROSSING.,

On the trial of an action against a railway
compnne/ for injuries alleged to have been
caused by negligence of the servants of the
company in not giving proper notice of the
a‘)pruach of a train at a crossing, whereby
p

aintiff was struck by the engine and hurt, |

the case was withdrawn from the jury by
consent of counsel for both parties and re-
ferred to the full Court, with power to draw
inferences of fact and on the law and facts
either to assess damages to the plaintiff or
enter a judgment of non-suit. On appeal from
the decision of the full Court assessing
damages to plaintiff:—Held, Gwynne and
Patterson, JJ., dissenting, that as by the
practice in the Supreme Court of New Bruns-
wick all matters of fact must be decided by
the juri;, and can only be entertained by the
Court by consent of parties, the full Court
in considering the case pursuant to the
agreement at the wiul acted as a quasi-
arbitrator, and its decision was not open to
review on appeal as it would have been if
the judgment had been given in the regular
course of judicial procedure in the Court:—
Held, further, that if the merits of the case
could be entertained on appeal the judg-
ment appealed from shoul: ‘bq affirmed:—
Held, per Gwynne and Patterson, JJ., that
the case was properly before the (,‘nurt, and
as the evidence shewed that the servants
of the company had complied with the
statutory requirement as to giving notice
of the approach of the train the company
was not l)inblc‘ 31 N.B.R. 318 affirmed.
Canadian Pacific Ry. Co. v. Fleming, 22
Can. 8.C.R. 33.

[Applied in Quebec & Lake St. John Ry.
Co. v. Girard, Q.R. 15 K.B. 56; followed in
Champaigne v. G.T.R. Co., 9 O.L.R. 589;
referred to in Voigt v. Groves, 12 B.C.R.

IMPAIRING USEFULNESS OF HIGHWAY; FriGuT-
ENING HORSES,

A railway company has no authority to
build its road so that part of its road-bed
shall be some distance below the level of the
highway unless upon the express condition
that the highway shall be restored so as
not to impair its usefulness, and the company
80 constructing its road and any other com-
pany operating it is liable for injuries result-
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ing from the dangerous condition of the
highway to persons lawfully using it. A
company which has not complied with the
' statutory condition of ringing a bell when
approaching a crossing is Fiable for injuries
rnsultini from a horse taking (right at the
approach of a train and throwing the oceu-
pants of the carriage over the dangerous
| part of the highway on to the track t hough
| there was no contact between the engine
and the carriage. Grand Trunk Ry. Co. v.
| Rosenberger, 9 Can. 8.C.R. 311, followed;
| 18 A.R. (Ont.) 184, 19 O.R. 164, affirmed.
G.T.R. Co. v. Sibbald; G.T.R. Co. v.
‘ Tremayne, 20 Can. 8.C.R. 259.

[Approved in Fairbanks v. Township of
Yarmouth, 24 A.R. (Ont.) 273; Hockley v.
Grand Trunk Ry. Co.,, 7 O.L.R. 186;
followed in Steves v. South Vancouver, 6
B.C.R. 23; referred to in Fraser v. London

| Street Ry. Co., 18 O.P.R. 370; McHugh v.
Grand Trunk Ry. Co., 2 O.L.R. 600; Shep-
pard Pub. Co. v. Press Pub. Co., 10 O.L.R.
243; Henderson v. Canada Atlantic Ry. Co.,
25 A.R. (Ont.) 437.]

FAILURE TO GIVE SIGNALS OR WARNINGS.

The respondent (Wilson) obtained a ver-
diet from a jury in the Superior Court Dis-
trict of Iberville, for injuries sustained by
being run over on the 21st November, 1876,
by a locomotive engine of the appellants,
the G.T.R. Co., while he was crossing
their railway track on a public highway at
St. Johns, P.Q. The motion for judgment
on the verdict was not made before the
Superior Court District of Iberville, but
, was drawn up and placed on the record
| while the case was pending before the

Court of Review at Montreal. That Court,
| on motion, directed a new trial, but the
|
|

Court of Queen’s Bench, on appeal, held
that from the evidence in the record it
appeared that the accident occurred through
the gross negligence of the employees of
the appellants in not ringing the bell and
sounding the whistle, as they were bound
to do, when approaching the crossing, and
that the verdict rendered by the jury
ought, therefore, to be maintained and the
motion for a new trial rejected. See 2 Dor-
ion's Q.B.R. 131. On appeal to the Supreme
Court of Canada:—Held, Taschereau and
Gwynne, JJ., dissenting, that the judg-
ment of the Court of Queen’s Bench should
be affirmed. Per Taschereau and Gwynne,
JJ., dissenting:—The Superior Court, sit-
ting in review at Montreal, has no jurisdic-
tion, either under 34 Viet. ¢. 4, 8. 10, or
35 Viet. ¢. 6, 8. 13 (P.Q.) to determine a
motion for judgment upon the verdiet in
| a case tried in one of the rural judicial dis-
| tricts, and therefore the Court of Queen's
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Bench had no power to enter judgment for
the respondents upon the verdict. (2) The
Court of Review, on a motion for new trial
in the first instance, having in its discre-
tion granted same, judgment should not
bhave been reversed on appeal. Grand
Trunk Ry. Co. v. Wilson, 30th April, 1883,
Cass. Can. 8.C.R. Dig. 1893, p. 7:22.

FAILURE TO BLOW WHISTLE AND RING BELL.

Action for damages for the killing of
plaintifi’s horses at a highway crussing by
an engine of the defendants. The learned
trial Judge did not think it necessary to
decide, upon the conflicting evidence,
whether the whistle had been blown as re-
quired by s. 224 of the Railway Act, 1003,
but he fourd that the bell had not been
rung and the defendants had, therefore,
been guilly of negligence. He was, how-
ever, inclined to believe that the plaintiffi’s
driver had been guilty of contributory neg-
ligence in not looking out for the engine.
The action was dismissed on the ground
that the plaiutiff had not proved that
there was no by-law of the city prohibiting
the blowing of whistles and ringing of bells
because, under that section, if such a by-
law was in force, the whistle should not be
blown nor the bell rung:—Held, on ;;{\ veal,
that, upon the plaintiff filing an affidavit
proving the non-existence of such a by-law,
there should be a new trial, as the evidence
strongly indicated negligence and there was
no positive finding of contributory negli-
gence. Quaere, whether the onus was on
the plaintiff to prove the non-existence of
such a by-law. Semble, the trial Judge,
might properly have allowed such proof to
have been made by affidavit. Pedlar v.
Canadian Northern Ry. Co., 18 Man. L.R.
525.

ACCIDENT AT LEVEL CROSSING; SOUNDING
WHISTLE AND RINGING BELL.

Two of the plaintifi’s teams driven by
his servants were approaching the level
crossing of the highway with defendants’
railway. The drivers were on the look-out
for trains but saw and heard nothing and
proceeded to drive across the track when
a train struck and killed one of the teams
and damaged the wagon and harness. The
engineer and fireman both swore that the
whistle had been sounded as required b,
8. 274 of the Railway Act, R.8.C. 1906,
¢. 37; but they did not claim that the bell
had been rung as that section also required.
The two drivers swore that they did not
hear the whistle. The defendants also con-
tended that the drivers should have seen
the headlight of the engine and therefore
were guilty of contributory negligence, but
there was some evidence that the head-

light might have been obscured at the mo-
ment by escaping steam:—Held, that the
plaintiff was entitled to a verdict for the
amount of his loss. Pedlar v. Canadian
Northern Ry. Co., 20 Man. L.R. 265, 15
W.L.R. 613.

Foor-pATH CROSSING; REVERSING TRAIN;
PRECAUTIONS.

There is negligence for which a railway
cowpany is responsible when the condue-
tor of a train moving backwards to be
coupled to a car left upon a siding crossed
by a frequented foot-path did not station
somebody at the place to warn people pass-
ing. Grand Trunk Ry. Co. v. Daoust, Q.R.
14 K.B. 548, Canadian Pacific Ry. Co. v.
Brazeau, Q.R. 19 K.B. 203.

[Applied in Can. Pac. Ry. Co. v. Toupin,
Q.R. 18 K.B. 559.]

SIGNALS AND WARNINGS; AccipeENT; Lire
PoLICY; DEDUCTION FROM DAMAGES.
Plaintiff’s husband was driving in his
wagon along the highway in the town of
Strathroy where it crossed the defendant’s
line of railway. There was evidence to
shew that the view of an approaching train
was obstructed by the station house, build-
ings and cars, until a person approaching
on the highway had reached within a short
distance of the main line. The evidence
was contradictory as to the ringing of a
bell or the sounding of a whistle, but the
jury found that the engineer had failed to
do either in approaching the crossing in
r‘llwstinn. The plaintiff’s evidence shewed
that the deceased, in approaching the
crossing, was driving with his head down,
apparently oblivious of his surroundings.
For the defence, it was deposed to, that
the deceased was driving slowly in approach-
ing the main track with his head down,
but when some distance off he perceived
the train and struck his horse witﬂcn whip,
but was hit before he was able to cross
the line. The jury found the defendants
guilty of negligence and negatived any con-
tributory negligence on the part of the de-
ceased. The deceased had effected a polic
of insurance on his life, and, at the trial,
the jury were directed to deduct the amount
of t‘\e licy from the verdict. The Divi-
sional Court, Wilson, C.J., dissenting, held
that the case was one for the jury; that
the findings in plaintifi’s favour should not
be disturbed, and that the policy of insur-
ance had been improperly r{irvcted by the
learned Judge at the trial to be deducted
from the damages. In the Court of Appeal
it was held that it could not be said that
the verdiet of the jury was against the
weight of evidence, applying the principles
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aid down in Metropolitan Ry. Co. v. | 12 O.L.R. 71; followed in Sims v. Grand

Wright, 11 App. Cas. 152. Hagarty, C.J.,
and Osler, J., were of opinion that the policy
of insurance should be deducted from the
damages, while Burton and Patterson, JJ.,
were of the contrary opinion:—Held, per
Sir W. J. Ritchie, C.J., Fournier and Henry
JJ., that the ar peal should be dismisse
with costs:—He 5, ser Strong, Taschereau
and Gwynne, JJ., dissenting, that the de-
ceased was guilty of contributory negli-
gence:—Held, per Sir W. J. Ritchie, C.J.,
and Strong, Fournier and Henry, JJ., that
the policy of insurance should not be de-
ducted from the damages:—Held, per
Taschereau, J., that it was the duty of the
deceased before attempting to cross the
track to look and see whether a train was
approaching, and that his failure to do so
was the cause of the accident:—Held, the
Court being equally divided, that the ap-
peal should be dismissed without costs.
13 A.R. (Ont.) 174, 8 O.R. 601, affirmed.
Grand Trunk Ry. Co. v. Beckett (1887),
1 8.C. Cas. 228, 16 Can. 8.C.R. 713.

[Distinguished in Tinsley v. Toronto Ry.
Co., 17 O.L.R. 74; followed in Cameron v.
Royal Paper Mills Co., Q.R. 31 S.C. 286;
approved in Grand Trunk Ry. Co. v.
Jennings, 13 App. Cas. 802; followed in
Preston v. Toronto Ry. Co., 13 O.L.R. 369;
referred to in Hollinger v. Can. Pac. Ry.
Co., 21 O.R. 705; Warboys v. Lachine Ra
ids Hydraulic and Land Co., Q.R. 22 8.C.
541

HicawAY cROSSING; NEGLECT TO GIVE STATU-
TORY WARNING; CONTRIBUTORY NEGLI-
GENCE,

Persons lawfully using a highway are en-
titled to assume that the statutory warn-
ing will be given by a train crossing the
highway, and are not necessarily guilty of
contributory negligence because, while driv-
ing a restive horse, they approach, in the
absence of warning, so close to the crossing
as to be unable to control the horse when
the train crosses, and are injured, even
though by looking or listening they pro-
bably would have learned of the approach
of the train in time to stop far enough
away to be in safety. The question of con-
tributory negligence in such a case is for
the jury to determine under all the circum-
stances of the case. Morrow v. Canadian
Pacific Ry. Co. (1894), 21 A.R. 149, fol-
lowed. Judgment of Meredith, C.J.,
affirmed. Vallee v. Grand Trunk Ry. Co.,
1 Can. Ry. Cas. 338, 1 O.L.R. 224.

i d in Ch i v. Grand

[D: ¥
Trunk Ry. Co., 9 O.L.R. 589; distinguished
in Tinsley v. Toronto Ry. Co., 15 O.L.R.
438; followed in Misener v. Wabash Ry. Co.,

Trunk Ry. Co., 10 O.L.R. 330, 12 O.L.R.
39; followed in Wright v. Grand Trunk Ry.
Co., 12 O.L.R. 114; referred to in Jones
v. Toronto, ete., Radial Ry. Co., 20 O.L.R.
71; referred to in London & Western Trusts
v. Lake Erie, etc., Ry. Co., 12 O.L.R. 28.]

HiGHWAY CROSSING; OMISSION PO RING BELL
OR SOUND WHISTLE; CONTRIBUTORY NEG-
LIGENCE.

(1) The word “highway'’ in 8. 256 of The
Railway Act, 1888 (D.) 51 Vict. e. 29, re-
quiring a bell to be rung or a whistle sounded
by a railway locomotive engine on approach-
ing a crossing over a highway, means a
ublic highway, which is so as of right.
Semble: The question whether there is a
public highway at any point is one which
a County Court is precluded by sub-s. (d)
of 8. 59 of The County Courts Act, R.8.M.,
¢. 33, from trying. (2) Where a trail or
way over a railway track is used by the
public by invitation or license of the rail
way company, & person crossing the track
ugon the same is bound to observe reason-
able precautions to avoid injury by trains;
and where the evidence shews that he had
not done so, he cannot recover from the
company for such injuries without proving
that they were immediately caused by the
negligence of the company’s servants only.
Quaere: Whether the failure of the per-
son in charge of a locomotive to ring a {;ll
or sound a whistle or observe other pre-
cautions on approaching such a crossing
constitutes actionable negligence. [Cotton
v. Wood (1860), 8 C.B.N.8. 568, and Weir
v. C.P.R. (1889), 16 A.R. 100, followed.]
Royle v. Canadian Northern Ry. Co., 3
Can. Ry. Cas. 4, 14 Man. L.R. 27‘:’)

DANGEROUS CROSSING; FAILURE 10 GIVE
WARNING; CONTRIBUTORY NEGLIGENCE.

A siding of the defendants’ line of rail-
way, which was not used by the defendants
more than two or three times a week,
crossed a narrow arched-in lane or alley-
way, held on the evidence to be a high-
way, very close to the face of the walls.
The plaintif’s servant had driven the
plaintifi’s horse and waggon across the
siding and through the alleyway to a ware-
house close by, there being no engine or
cars on the siding. The waggon was within
a short time loaded with boxes, and the
plaintifi’s servant then returned through
the alleyway, the servant walking beside
the waggon in order to steady the load.
Just as the horse came out of tﬁe alleyway
it was struck by a passing engine and se-
verely injured. The whistle of the engine
had not been sounded nor the bell rung.
The plaintifi’s servant did not stop the
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horse at the mouth of the alleyway or look
or listen for trains:—Held, that assuming,
but not deciding, that the duty to sound
the whistle or ring the bell did not apply
in the case of engines using a siding, it was
nevertheless i bent upon the defendants
to give some warning before crossing the
lane, especially in view of the very danger-
ous nature of the crossing, and that, not
having done so, they were guilty of negli-
ence and prima facie liable in damages:—
gleld also, that under all the circumstances
it could not be said that there was not
some evidenee to support the finding of the
Judge at the trial (the case having been
tried without a jury) that the plaintiff's
servant had not acted unrrnsonabl{;, and
was therefore not guilty of contributory
negligence. Judgment of the County Court
of Lincoln affirmed. Smith v. Niagara and
8t. Catharines Ry. Co., 4 Can. Ry. Cas.
220, 9 O.L.R. 158.

NEGLECT OF STATUTORY WARNING; CoLLISION
AT CRO8SSING; CONTRIBUTORY NEGLI-
GENCE.

The deceased, who was well acquainted

with the locality, while driving along a

highway running in the same direction as

CROSSING INJURIES (SIGNALS AND WARNINGS).

|

\

and crossing a railway was killed at the |

crossing by a locomotive, running alone,
coming from a direction behind him. The
trial Judge left it to the jury to say whether
there was negligence on the part of the de-
fendants, and whether the deceased could
with ordinary diligence have seen the en-
gine in time to avoid the collision, and
whether he was guilty of any want of ordi-
nary care and diligence which contributed
to the accident. The jury found that the
engine was going unusually fast; that the
whistle was sounded at a crossing three-
fifths of a mile off, but was not continued
at the other crossings and that the deceased

was not guilty of contributory negligence:— |

Held, affirming 10 A.R. (Ont.) 191, that the
case had been‘rmperly left to the jury and
that the verdi

weight of evidence ought not to be
turbed. Peart v. Grand Trunk Ry. Co.,
5 Can. Ry. Cas. 347, 10 O.L.R. 753.

[Considered in Weir v. Can. Pac. Ry.
Co., 16 A.R. (Ont.) 100; discussed in Blake
v. Can. Pac. Ry. Co., 17 O.R. 177; Ryan
v. Can. South. Ry. Co., 10 O.R. 745; fol-
lowed in Misener v. Wabash Ry. Co., 12
O.L.R. 71; Tinsley v. Toronto Ry. Co., 17
O.L.R. 74; Sims v. Grand Trunk Ry. Co.,
12 O.L.R. 39; referred to in Champaigne
v. Grand Trunk Ry. Co., 9 O.L.R. 589;
Copeland v. Blenheim, 9 O.R. 19; Hollinger
v. Can. Pac. Ry. Co., 21 O.R. 705; John-
ston v. Grand Trunk Ry. Co., 21 A.R.

ct not being against the |
dis- |
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(Ont.) 408; Jones v. Toronto, ete., Ry. Co.,
20 O.L.R. 71; Pettigrew v. Thomas, 12
A.R. (Ont.) 577; Wright v. Grand Trunk
Ry. Co., 12 O.L.R. 114.]

INJURY TO PERSON AT HIGHWAY CROSSING;
TRAIN “BEHIND TIME."

In an action to recover damages for the
death of a man who was struc!” by a train
of the defendants at a highway crossing,
the evidence as to whether the statutor:
signals were given was conflicting, and,
while it was shewn that the train was about
ten minutes late, there was no evidence as
to the cause of the delay, nor was it shewn
that the deceased was misied thereby. The
jury found that the defendants were guilty
of negligence, which consisted in the train
being “behind time”; but they did not
answer a question put to them as to whether
the bell was ringing:—Held, that no action-
able neglizence was shewn or found, and the
action should be dismissed; it was not a
case for a new trial. Section 215 of the
Dominion Railway Act, 1903, which re-
quires that all regular trains shall be started
as nearly as practicable at regular hours,
fixed by public notice, did not aid the
plaintiffs. Judgment of Boyd, C., reversed,
fanly et al. v. Michigan Central Ry. Co.,
6 Can. Ry. Cas. 240, 13 O.L.R. 560.

[Followed in McGraw v. Toronto Ry. Co.,
18 O.L.R. 154.]

Crossing IN TowN; Hanp-car; WarnNiNg;
Invant; CoasTING.

A child of ten years of age was coasting
down an incline on a street in a town crossed
by a railway, and was run down and injured
by a hand-car proceeding along the rail-
way. At the trial, the jury found, in
answer to questions, that the defendants
were negligent in not giving some warning
in approaching the crussir:r; that the de-
fendants could have avoided injurinrz the
plaintiﬂ' by stopping the hand-car, and that
1t was their duty, apart from the provisions
of the Railway Act, to have given warn-
ing:—Held, that the jury, in finding that
warning should have n given, were not
assuming to lay down any general rule as to
what care or precaution should be taken,
but simply that under the circumstances
some warning should have been given, and
that the answer was unobjectionable and
in no way infringed upon the jurisdiction of
the Railway Commission:—Held, also, that
even if a hand-car is not & train, a warning
is necessary apart from the Railway Aet:—
Held, also, that, although there was a
municipal by-law &rohibitmx coasting, the

l-inlig had not been notified as required
Ey the by-law, and the onus was on the de-
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fendants to prove criminal capacity at
common law and under the Code of an

likely to be in danger. If not given there
is a presumption of safety upon which a

infant under fourteen, and the defendants | reasonable person may act, and if, while so

were not entitled to invoke such by-law for
another purpose:—Held, lastly, that, al-
though a defendant is not liable if the
injury is caused entirely by an infant’s own
negligence, the capacity of the infant to be
guilty of contributory negligence is a ques-
tion for the jury, and that as the plaintiff
was not a trespasser and was where he had
a right to be, and had rot been notified
under the provisions of tie by-law, or his
capacity for crime shewn, the whole case
was properly submitted to the jury. Burtch
v. Canadian Pacific Ry. Co., 6 Can. Ry. Cas.
461, 13 O.L.R. 632,

DESTRUCTION  OF
FAILURE TO RING BELL;
LOOK OUT.

An accident having oceurred upon a high-
way crossing in the city of Winnipeg and
there having been some evidence of neglect
on the defendants’ part, the plaintiff would
have been entitled to recover but for his
failure to shew under s. 224 of the Railway
Act, 1903, that there was no by-law of the

HORSES AT CROSSING;
NeGLECT TO

city of Winnipeg prohibiting the defendants |

from sounding the whisile and ringing the
bell, the onus being upon the plaintiff to
rove the non-existence of such by-law.
edlar v. Canadian Pacific Ry. Co., 7 Can.
Ry. Cas. 1, 6 West. L.R. 201.

SIGNALS AND WARNINGS;
NEGLIGENCE.

In an action to recover damages for the
death of a man who was struck by a train
of the defendants at a highway crossin,
where the evidence for the plaintiff shew(-('f
at most a total absence of warning, but
there was not at the close of the whole case
any evidence upon which the jury, acting
reasonably, could find that the absence of
warnings caused, or in the slightest degree
contributed to the accident, which the un-
disputed evidence shewed was wholly due
to the reckless conduct of the deceased in
attempting to cross after he became fully
aware of the approaching train:—Held, re-
versing the judgment at the trial, that the
case should not have been submitted to the
jury, but the action should have been dis-
missed. In such cases, the facts, if in dis-

ute, must be found by the jury, but the
udge must first rule as a matter of law
whether there is any evidence from which
the inference necessary to support the
plnintiﬂ"s case can reuonnbl{ hbe drawn,
if there is no such evidence, the plaintifi’s
case fails. The statutory signals required
to be given by s. 274 of the Railway Act,
R.8.C., c. 37, are intended to warn persons

CONTRIBUTORY

|
|
|

|

acting, he is injured, the company may be
liable, but }e cannot, hecause no warning
had been given, proceed to cross in front
of an advancing engine which he sees or
hears, and then blame the absence of warn-
ings for his injury. Hanna v. Canadian
Pacific Ry. Co., 7 Can. Ry. Cas. 392, 11
0.W.R. 1069.

CoruisioN; DISOBEDIENCE OF ORDERS; Sig-
NALS; CONTRIBUTORY NEGLIGENCE; LoRrp
CamppELL's Act.

John McKay, a locomotive engineer in
the employ of the Canadian Pacific Ry.
Co., was killed in a collision between trains
of the Canadian Pacific and defendant rail-
way companies. An action was brought by
his widow against the Wabash Company
claiming damages under Lord Campbell’s
Act. McKay, before attempting to cross,
brought his train to a full stop, but not at
the stop-board, as required by the rules of
the railway company, and proceeded slowly
when the signals indicated the crossing was
clear, thus complying with the Railway
Act, ss. 277, 278, The Wabash train, on
the other hand, without coming to a full
stop, although the signals were against it,
attempted to make the crossing at the
speed, according to the jury, at “the dia-
mond’’ of eight or nine miles an hour. The
real cause of the accident was the reckless
disregard of the statute by the defendant’s
employees in charge of the train:i—Held,
Meredith, J.A., dissenting, that on the
answers of the jury the defendant company
was liable in damages for the accident.
McKay v. Wabash Ry. Co., 7 Can. Ry. Cas
444, 10 O.W.R. 416.

[Affirmed in 40 Can. S.C.R. 251, 7 Can.
Ry. Cas. 466.)

CoOLLISION; STOP AT CROSSING; STATUTORY
RULE; CONTRIBUTORY NEGLIGENCE.

A train of the Wabash Railroad Co., and
one of the C.P.R. Co. approached a high-
way crossing at obtuse angles. The former
did not, as required b{ 8. 278 of the Rail-
way Act, come to a full stop; the latter did
at a semaphore nearly 900 feet from the
crossing and receiving the proper signal
proceeded without stopping again at a
“‘stop post’”’ some 400 feet nearer where a
rule of the company rw}uircd trains to stop.
The trains collided and the engineer of the
C.P. Ry. Co. was killed. In an action

by his widow:—Held, that the failure of
the engineer to stop the second time was not
contributory negligence which prevented
the recovery of damages for the loss of
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plaintiff’s husband caused by the admitted
negligence of deiendants. Wabash Ry. Co.
v. McKay, 7 Can. Ry. Cas. 466, 40 Can.
8.C.R. 251.

Famwure 710  Give  siGNALs;  Conrri-
BUTORY NEGLIGENCE; HusBaND AND
WIFE,

A wagon driven by E., and containing in
addition to E., his wife and his son A.,
while attempting to pass a dangerous cross-
ing on defendants’ railway, on Sunday on
their way to church, was struck by an
engine sent out to perform some special
work, resulting in E. and his wife being
killed and the son seriously injured. There
was negligence on the part of the company’s
servants in failing to give proper signals in
approaching the crossing, and in running
the engine at excessive speed which would
have rendered the company liable, but the
trial Judge found contributory negligence
on the part of E. precluding those claiming
under him from recovering, and this finding
was sustained by the Court:—Held, never-
theless, that such negligence wasnot a bar
to the wife or those claiming under her, or
to the son, precluding them from recovering
for ]\eruunn[ injuries in the absence of evi-
dence of contributory negligence on their
part. While the common law relations be-
tween husband and wife have been changed
by statute so that a married woman is
entitled to recover in her own right in cases
of damages, the contributory negligence of
the husband, when in company with his wife,
is not chargeable to her in such actions.
Eisenhauer v. Halifax & South Western
Ry. Co., 12 Can. Ry. Cas. 168, 42 N.S.R. 426.

DEATH OF PERSONS CROSSING TRACK; IN-
EFFICIENT HEAD-LIGHT ON SNOW-PLOUGH;
EXCESSIVE SPEED.

The plaintiffs sought damages, under the
Fatal chidonts Act, for the death of their
children, alleged to have been caused by the
negligence of the defendants. The deceased
were driving across the defendant’s track
at a street crossing in a village, when they
were struck by a snow-plough in front of
the locomotive of a train, and sustained
injuries which resulted in their death. The
Jjury found that the snow-plough had a head-
light, but it was insufficient because not
placed in a suitable position so as to shew
the light directly in front of the snow-plough; |
that there was a failure to sound the whistle
and to ring the bell as required by the |
statute; that the place was thickly peopled;
that the speed was 15 miles an hour, and |
was excessive; that the three causes of the ‘
injury were, an insufficient head-light on
the snow-plough, failure to sound the whistle
and bell, and excessive speed; and that |

! portion of the village was not comp

there was no contributory negligence; and
they assessed the damages at $3,000. Judg-
ment was entered by the trial Judge, upon
these findings, in favour of the plaintiffs,
for the recovery of $3,000:—Held, that the
verdict was not satisfactory, and there
should be a new trial. Per Moss, C J.O.:—
There is no obligation, statutory . » other-
wise, upon railway companies to aintain
a head-light on a snow-plough; but ' cre was
a Iwmlfight upon this particv v snow-
plough; and there was no evidence upon
which a jury could reasonably find negli-
genee 80 far as the head-light was concerned.
The finding with regard to running at an
excessive speed through a thickly |n-0rlvd

ote,
for all the necessary facts were not found.
And the finding with respect to the statu-
tory signals was not a reasonable one upon
the evidence. Per Garrow, J.A.: As to the
sufficiency of the head-light, if that was a
question proper for the jury at all, which
was doubtful, there was no evidence to jus-
tify their finding. As to the statutory
signals, the onus was upon the plaintiffs to
give some evidence from which the jury
might reasonably find the fact to be that
the signals were not given. Evidence of
persons who say that they did not hear the
signals must go for nothing if there is rea-
sonable evidence, by equally credible
witnesses, that the signals which the others
did not hear were actually given; and that

| was the situation here. The finding was

not merely against the weight of evidence,
.but approached, if it did not reach, the per-
verse. The findings as to excessive speed
and a thickly peopled place were immaterial
without a ﬁm]inu as to fencing. Per Mere-
dith, J.A.: The verdict was not rightly
found, because the jury were, in effect, told
by the trial Judge, that any ten of them
could answer any of the questions, and that
it was not necessary that the same ten
should agree upon more than one answer:
and that was erroncous. On the facts of
this case, it was necessary that the same
ten jurors should have agreed upon some
set of facts entitling the plaintiffs to recover
before any verdict or judgment could be
given in their favour. Per Moss, C.J.0,,
and Garrow, J.A., that, upon the proper
construction of s. 108 of the Judicature Act,
having regard pnr|iculurly to the lsn,(uage
of sub-s. 2, it 18 enough if any .en jurors
concur in answering each question. Per
Garrow and Maclaren, JJ.A.:—“Village" in
8. 275 of the Railway Act of Canada includes
what is known as “‘a police village,”” that
is, an unincorporated village, organised for

| eertain limited ‘)ur]mnos under the Muni-

cipal Act. Zuvelt v. Canadian Pacific Ry.
Co., 12 Can. Ry. Cas. 420, 23 O.L.R. 602.
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SIGN-BOARD AT CROSSING; ABSENCE oF; Ex-
CESSIVE GRADE; STATUTORY SIGNALS,

An action to recover damages for
death of a farmer named Crouch on

the
the

ground that it was due to the negligence of |

the appellant company. The accident hap-
pened about seven o’clock in the evening of
a winter’s day said to be somewhat dark
while a wagon in which the respondent was
simply a passenger was being driven across
the tracks of the appellants at the intersec-
tion of the highway. Three acts of negli-

gence were found by the jury, to which they |

attributed tke aceident:—(1) Absence of
warning sign-board required by the Railway
Act at highway crossings; (2) Excessive
grade in highway approaching crossing;

(3) Failure to give statutory signals, and |

negativing contributory negligence:—Held,
affirming the judgments of the trial Judge,
the Divisional Court and the Court of Appeal
for Ontario, in favour of the respondent for
damages with costs. Girounard and Iding-
ton, JJ., that the absence of the sign-board
was the cause of the accident. Duff, J., that

CROSSING INJURIES (SIGNALS AND WARNINGS).

the failme to give the statutory signals |

caused the accident. Davies and Anglin,
JJ., dissenting, that because no one saw the
accident the proximate cause thereof was
a guess or conjecture. Pere Marquette Ry.
Co. v. Crouch, 13 Can. Ry. Cas. 247.

ABSENCE OF WARNING AT CROSSING; REASON-
ABLE INFERENCES.

An action for damages for death of one
Griffith, caused by being run down by the
defendants’ train, while deceased was
crossing a public highway. ' i
shewed that the train gave no warning either
by whistle or bell.  Another train was
passing upon the other track in the opposite
direction at the same time, which gave the
necessary signals. No one saw the accident.
The jury found that the accident was
caused by the violation of the statutory
duty to whistle and ring the bell, and
negatived contributory negligence. Middle-
ton, J., entered judgment for plaintifi for
$2,000 and costs as awarded by the jury.
Moss, C.J.0., granted leave to appeal direct
to the Court of A“peuL The Court of
Appeal dismissed the def s p
with costs. Meredith, J.A., dissenting,
being in favour of granting a new trial.
Griffith v. Grand Trunk Ry. Co., 13 Can.
Ry. Cas. 287, 17 O.W.R. 509, 19 0.W.R. 53.

[Affirmed in 45 Can. 8.C.R. 380; 13 Can,
Ry. Cas. 302.]

ABSENCE OF WARNING AT CROSSING; REASON-
ABLE INFERENCES.

About 5.30 on a December afternoon, G.

left his place of employment to go home.

The evidence |

fendants’ appeal |

248

An hour later his body was found some 350
yards east of a crossing of the Grand Trunk
Railway, nearly opposite his house. ere
was no witness of the accident. but it was
shewn on the trial of an action by his widow
and children, that shortly after he was last
seen an express train and a passenger train
had p:\ﬂucl‘ each other a little east of the
crossing, and there was evidence shewing
that the latter train had not given the statu-
tory signals when approaching the crossing.
The jury found that C. was killed by the
passenger train, and that his death was due
to the negligence of the latter in failing to
give such warnings. This finding was upheld
by the Court of Appeal:—Held, that the
jury were justified in considering the balance
of probabilities and drawing the inference
from the circumstances proved, that the
death of Gi, was eaused by such negligence.
Grand Trunk Ry. Co. v. Griffith, 13 Can.
Ry. Cas. 302, 45 Can. 8.C.R. 380.

[NJURY TO PERSON CROSSING TRACK.

A railway company will be liable in dam-
ages for injuries suffered by a perion, who
whilst attempting to ecross the tracks to
reach an adjoining roadway or whilst walk-
ing along the tracks with this end in view
is struck by a train moving backwards (or
engine backing up) when no one has been
placed at the forward end of the train to
warn persons at the crossings or along the
tracks. Grand Trunk Ry. Co. v. MeSween,
2 D.L.R. 874.

ACCIDENT AT CROSSING; SIGNALS;
STREETS; SHUNTING ENGINE,

The requirement of s. 274 of the Railway
Act, R.S.C. 1906, ¢. 37, that a train on
approaching a highway crossing shall
sound its whistle when at least eighty rods
therefrom is not applicable to an engine
engaged in shunting cars in a city yard,
which at no time was more than one hundred
yards distant from a strect crossing. It is
not necessary that a person about to cross
a railway track at a street crossing should
have actually heard the warning given by
an employee standing on the tender of a
backing locomotive, in order to relieve a
railway company of the duty imposed on it
by 8. 276 of the Railway Act, R.8.C. 1906,
¢. 37, in running trains not headed by an
engine moving forward in the ordirary
manner over a level crossing, to have a man
stationed on that part of the train then fore-
most, in order to warn persons standing on
or about to cross the tracks; since the
warning required is only such that, if given
in time to avoid danger, it ought to have
been apprehended by a person in possession
of ordinary faculties, in a reasonably sound
active and alert condition. (3) The duty
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incumbent on a person who is about to
cross a railway track at a highway crossing
at grade to look for moving trains is not
satisfied by merely looking both ways on
approaching the tracks; he must look again
just before crossing. (4) In order that a
railway company may be held responsible
in damages for its negligent omission to
perform a statutory duty, it must appear
that the injury was the result of such
omission and not of the folly or recklessness
of the injured person; but the fact that the
negligence of t‘w slaintiff contributed to or
formed a material part of the cause of his
injury, will not preclude him from recovering
damages if the consequences of his contribu-
tory negligence could have been avoided by
the exercise of ordinary care and caution on
the part of the defendant. Grand Trunk Ry.
Co. v. McAlpine, (P.C.) 13 D.L.R. 618.

[Dublin, Wicklow & Wexford Ry. v.
Slattery, 3 A.C. 1155, 1166; and Davey v.
London & South Western Ry. Co., 12Q.B.D.
70, specially referred to.]

D. Precautions; Duty to Look and Listen.

FAILURE TO 8TOP, LOOK OR LISTEN.

It is a matter of common sense that a
person about to pass over a railway crossing
upon a level would look to see whether or
not & train is approaching. The driver of
a train approaching the crossing is entitled
to rely upon such person using due care and
stopping before reaching the track. He is
not bound to anticipate negligence on the
part of the person approaching the track
and guard against it beforehand. He is
only bound, where he has notice of the
negligence, to take the ordinary means of
evading its consequences. Where deceased,
driving a carriage, attempted to cross the
track of the defendant company without
looking to see whether a train was approach-
ing, or the direction from which the train
was coming, the finding of the jury to the
effect that deceased should have stopped
a short distance from the track and made
sure that there was no danger from trains,
indicates that the efficient proximate cause
of the accident was her not stopping and
that such cause was in force at the time
of the aceident. Morrison v. Dominion Tron
and Steel Co., Ltd., 45 N.8.R. 466,

INJURY TO PERSON CROSSING TRACKS; Con-
TRIBUTORY NEGLIGENCE.

The plaintiff in attempting to cross the
defendants’ tracks at a busy level crossing
in a city, where there were five tracks, with
gates and a watchman, came into contact
with a locomotive of the defendants, and
was injured. The jury found that the gates

were down when the plaintiff attempted to
cross, except the arm over the southeast
sidewalk; that the defendants were guilty
of negligence in not having the arm over
(he southeast sidewalk; that the plaintiff
was guilty of negligence because she should
have used more precautions to proteet her-
self; that the accident \\-nulnl not have
hup;n-nml but for her negligence; that the
driver of the engine could not, after he
became aware of the plaintifi’s danger, by
the exercise of reasonable care have pre-
vented the accident; that the driver, if he
had exercised reasonable care, ought to
have sooner seen the danger to the plaintiff,
and he could, by the exercise of reasonable
care, have prevented the accident, if he had
acted more promptly:—Held, that, upon
these findings, the judgment should have
been entered for the defendants. Judg-
ment of Meredith, C.J.C.P., reversed. Per
Osler, J.A., that the negligence of both
parties was concurrent  and continuous
down to the moment of the aceident. The
proximate cause of the injury was the neg-
igence as well of the plaintiff as of the de-
fendants. Where that is the case, the plain-
tiff is not entitled to recover—in pari de-
licto potior est conditio defendentis. Few-
ings v. Grand Trunk Ry. Co,, 1 OOW.N. 1
(C.A).

CONTRIBUTORY NEGLIGENCE; TRAIN RUNNING
BACKWARDS; ORSTRUCTION OF VI
FAILURE TO LOOK AND LISTEN.

The defendants’ track passes there, along
the basin, 4 feet 8 inches from Mr. Rioux's
shed, the latter extending backwards on
the Gagnon wharf. This wharf is 45 feet
wide; Mr. Rioux’s shed is 17 feet wide, is
situated on the western side of the wharf,
and hides from view the defendants’ train
coming from the west. At about noon, in
that day, plaintiff had loaded his cart with
cordwood, near the middle of the wharf,
farther down than the shed. From this
point, the shed did not prevent him from
seeing a train coming from the west, and
one could see that in that direction a dis-
tance of 252 feet. The plaintiff proceeded
to get off the wharfl with his load. During
this time, the defendants’ train, running
backwards, with cars ahead and locomotive
behind, came from the west: but as he got
alongside of the shed the pluintiff could not
see it. Plaintiff was seated on the left
shaft of his eart leaning on his load, and he
drove his horse without being prudent
enough to stop, before crossing the track,

| to look and see whether an engine or a
| train was coming on either side. He went
along the road, and the horse had barely
} reached the track, when the tender struck
his cart, plaintiff was thrown off and both
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his legs lying on the track were cut off by
the train:—Held, when a railway company,
directly or through its employees, has taken
all possible and rv:mmm‘)h- precautionary
measures, it is ipso facto exempt from
any responsibility. Villeneuve v. Canadian
Pacific Ry. Co., 2 Can. Ry Cas. 360, Que. R.
21 8.C. 422.

[Referred to in Girard v. Quebee & Lake
St. John Ry. Co., Q.R. 25 8.C. 247.]

CONTRIBUTORY NEGLIGENCE; FAILURE TO
LOOK; TRAIN MOVING REVERSELY.

The plaintiff while erossing the tracks of
the Grand Trunk Ry. Co. at Seaforth was
injured by a train moving reversely. After
having crossed a siding and the main track
of the railway in safety the plaintiff while
attempting to cross the second siding with-

out looking drove into a train which was |

crossing the highway:—Held (Boyd, C.,
MacMahon and Teetzel, JJ.). reversing
the judgment entered upon the verdict of
the jury at the trial, that the plaintiff’s
failure to look was not a matter of contri-
butory negligence but was the real cause of
the accident and the omission to give him
warning, if such was the case, was imma-
terial. Wright v. Grand Trunk Ry. Co.,
4 Can. Ry. Cas. 202, 5 O.W.R. 802.

[Reversed in 12 O.L.R. 114, 5 Can. Ry.
Cas. 361.]

INJURY TO PERSON CROSSING TRACK; FAILURE
T0 L0OK; CONTRIBUTORY NEGLIGENCE.

The plaintiff was injured by being run over
at a highway crossing by a train moving
reversely, and brought this action to re-
cover damages for his injuries. The jury
found that the plaintiff’s injury was caused
by the defendants’ negligence in not using
sufficient signals to attract his attention,
that the conductor was not on the rear end
of the car, and that the plaintiff could not
by the exercise of ordinary care have avoid-
ed the injury. The train was coming from
the east, and the plaintiff on approaching
the track looked to the east and did not
see it, his view being obstructed, and, his
attention being directed to a train standing
at the station to the west, did not again
look to the east when, just before attempting
to cross, he might have seen the train n[)—
proaching:—Held, that it was not so clearly
manifest that the plaintiff was the cause of
his own injury that there was nothing to
leave to the jury; although the plaintiff
might be guilty of some neglect in approach-
ing the track, it was for the jury to say
whether the defendants might not still
have avoided the accident if they had dis-
charged their statutory duty; the case was
properly left to the jury; and their findings

were sufficient to support a verdict for the
plaintiff. Decision of a Divisional Court
reversed. Wright v. Grand Trunk Ry. Co.,
5 Can. Ry. Cas. 361, 12 O.L.R. 114,

[Referred to in Jones v. Toronto, ete.,
Ry. Co., 20 O.L.R. 71; Cooper v. London
Street Ry. Co., 14 Can. Ry. Cas. 91, 5
D.L.R. 198

LookinG our; WHISTLING AND RINGING BELL,

Plaintiff was driving a buggy on a road
which crossed a railway. There was
evidence that the night was very dark,
the landmarks being undistinguishable;
that he was watching to keep on the high-
way, to avoid other vehicles, and was going
faster than he thought he was, and not know-
ing he was near it, eame on the railway
crossing before he expected and was struc
by a train, which had not given the statu-
tory warning by blowing a whistle or ring-
ing a bell, as it approached the crossing.
There was also evidence that had he looked
he might have seen the headlight of the
advancing train, as the country was flat,
and only one obstacle, an orchard and some
trees, near the crossing:—Held, that the
ease should not have been withdrawn from
the jury, and a non-suit was set aside and a
new trial granted. Champagne v. Grand
Trunk Ry. Co., 4 Can. Ry. Cas. 207, 9 O.L.R.
589,

[Referred to in London & Western Trusts
Co.] v. Lake Erie, ete., Ry. Co., 12 O.L.R.
28.

INJURY TO PERSON CROSSING TRACK; FAILURE
T0 LOOK FOR TRAIN; CONTRIBUTORY
NEGLIGENCE.

The plaintiff was injured by being struck
by the engine of a train of the defendants
while crossing their track at a level high-
way crossing. Had he looked, he could
have seen the approach of the train, but he
did not look. +herc was some evidence
that the usual statutory signals of the
approach of the train were not given. The
p! aintiff sought to recover damages for his
injuries.:—Held, not a ecase which could
be withdrawn from the jury. The defence
that the plaintiff should have looked out
for the train was one of contributory negli-
gence, and must be left to the jury. Mor-
row v. Canadian Pacific Ry. Co. (1804),
21 A.R. 149, and Vallee v. Grand Trunk
Ry. Co. (1901), 1 O.L.R. 224, followed.
Sims et al. v. Grand Trunk Ry. Co., 5 Can
Ry. Cas. 82, 10 O.L.R. 330.

[Affirmed in 12 O.L.R. 39, 5 Can. Ry. Cas
352; reversed in 8 Can. Ry. Cas. 61; dis-
tinguished in Tinsley v. Toronto Ry. Co..
15 O.L.R. 438, 8 Can. Ry. Cas. 69.]

e e )
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INJURY TO PERSON CROSSING TRACK; Fan-
URE TO LOOK FOR TRAIN; CONTRIBUTORY
NEGLIGENCE.

The infant plaintiff was injured by being
struck by the engine of a train of the de-
fendants while crossing their track at a
level highway ecrossing. Had he looked,
he could have seen the approach of the train,
but he did not look. There was some evi-
dence that the usual statutory signals of
the approach of the train were not given,
The infant plaintiff sought to recover dam-
ages for his injuries, and the adult plaintiff,
the infant's father, claimed damages for
loss and expense incurred by him in conse-
que of the injuries:—Held, affirming the
ion of Street, J., 10 O.L.R. 330, 5 Can.
Ry. Cas. 82, that the case would not have
been withdrawn from the jury; but that the
findings were opposed to the great weight of
evidence, and the damages recovered by the
father excessive; and therefore there should
be a new trial. ms et al. v. Grand Trunk
Ry. Co., 5 Can. Ry. Cas. 352, 12 O.L.R. 39.

[Reversed in 8 Can. Ry. Cas. 61.]

LEVEL CROSSING; STATUTORY SIGNALS.

S. sustained injuries through running
into the engine of a railway train while he
was riding a bicyele over a level highway-
crossing.  On the trial of his action to re-
cover damages, his witnesses stated that
they had not heard the whistle sounded nor
the bell of the engine rung, and he admitted
that he had not taken any precautions to
ascertain whether he could cross the track
in safety. The evidence for the defence
was positive as to the statutory signals
being properly given, as well as other warn-
ings of danger:—Held, per Fitzpatrick,
C.J., and Duff J., that the question was not
as to the credibility of the witnesses on
either side, but whether the charactes of the
evidence for the plaintiffs could, in a rea-
sonable view of the whole evidence adduced,
be held to countervail the direct and positive
testimony on behalf of the defendants, and,
as it could not, the findings by the jury
that the company had been guilty of negli-
gence in failing to give the statutory signals
were against the weight of evidence and un-
reasonable.  Per Girouard, J., that 8. was
guilty of contributory negligence in failing
to take proper precautions to avoid the
accident and the action should be dismissed.
Railroad Company v. Houston, 95 U.S.R.
697, referred to. The judgment appealed
from was reversed and a new trial ordered,
Idington and Macl JJ., di ing.
Grand Trunk Ry. Co. v. Sims, 8 Can. Ry.
Cas. 61.

[Distinguished in Tinsley v. Toronto Ry.
Co., 15 O.L.R. 438, 8 Can. Ry. Cas. 69.]

FAlLure 10 100K; CONTRIBUTORY NEGLI-
GENCE,

In an action under the Fatal Accidents
Act to recover damages for the death of a
man who was struck by a light engine of the
defendants when attempting to cross their
track in a wagon with horses, it appeared
that the deceased on approaching the track
looked both ways, but did not look again
just before crossing when he could have
seen the engine. The jury found that the
whistle was not sounded nor the bell rung,
that such neglect was the proximate cause of
the injury, and that the deceased could not
by the exercise of ordinary care have
avoided the injury:—Held, that the omis-
sion to look again was not such a ecireum-
stance as would have justified withdrawing
the ¢ from the jury; and a judgment for
the plaintiffs upon the findings should not
be disturbed. Decision of Meredith, J.,
affirmed. Misener et al. v. Wabash Ry. Co.,
5 Can. Ry. Cas. 356, 12 O.L.R. 71

[Affirmed in 38 Can. B.C.R. 94, 6 Can.
Ry. Cas. 70; referred to in Jones v. Toronto,
ete., Ry. Co., 20 O.L.R. 71.)

CROSSING AT ACUTE ANGLE; SIGNALS AND
WARNINGS; FAILURE TO LOOK.

M. attempted to drive over a railway
track which crossed the highway at an
acute angle where his back was almost
turned to a train coming from one direction.
On approaching the track he looked both
ways, but did not look again just before
crossing when he could have seen an engine
approaching which struck his team and he
was killed. In an action by his widow and
children the jury found that the statutory
warnings had not been given and a verdict
was given for the plaintiffs and affirmed by
the Court of Appeal:—Held, affirming the
judgment of the Court of Appeal (12 Ont.
LR 71), Fitzpatrick, C.J., hesitante,
that the findings of the jury were not such
as could not have been reached by reason-
able men and the verdiet was justified.
Wabash Ry. Co. v. Misener, ete., 6 Can.
Ry. Cas. 70, 38 Can. S.C.R. 94.

[Referred to in Hansen v. Can. Pac. Ry.
Co., 6 Terr. L.R. 420; Jones v. Toronto,
ete., Ry. Co., 20 O.L.R. 71; vide Andreas
v. Can. Pac. Ry. Co., 5 Can. Ry. Cas. 440,
450, 37 Can. S.C.R. 1, affirming 2 W.L.R.
249.]

Focey weATHER; CONTRIBUTORY NEGLI-
GENCE.

The defendants’ railway ran east and
west through the plaintifi’s farm. The
dwelling house was on a hill about 330 feet
north of the railway track and standini
about twenty feet from the highway lead-
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ing to and across the railway track. There
was nothing to obstruct the view in coming
from the plaintiff's house to the crossing
for a considerable distance on either side.
The down grade of the highway is very
slight for the last forty or fifty feet from
the track. The morning train coming
from Elora, west of the plaintiff's farm,
due to cross the highway three or four
minutes before nine a.m., was eight min-
utes late on the morning in question. The
plaintiff before leaving his house that
morning saw that it was ten or fifteen min-
utes after nine and concluded that the
train must have passed without any one
noticing it. In two or three minutes he
heard a long whistle denoting a whistle for
a station which he concluded was for Bel-
wood Station, distant three miles to the
north-east and therefore thought the train
had passed over the highway at his farm.
The whistle he heard, however, was to the
south-west as there was no other train on
the line and it passed across the highway
a few minutes later. Shortly after this his
son Byron, who intended going to a farm
owned by the plaintiff across the railway
track asked his father if the train had
passed, who replied it must have passed,
as it was nearly fifteen minutes past nine
when he left the house. Byron t‘len went
into the house and left it with his brother
James, a lad of twelve years old, to cross
the railway track. A few minutes after
Byron had left the plaintiff was standing
near the barn, beside the house, when he
heard the train rush eastward through the
mist, but he heard no whistle or bell. The
morning was foggy and the plaintiff stated
a person could not see an object at a greater
distance than 37 yards. After the acci-
dent the plaintiff was notified and at once
went to IEP crossing where he found Byron
on the eastern half of the highway about
two feet from the north rail of the track.
He was taken home and died shortly after-
wards, remaining perfectly conscious mean-
while. According to the statement of the
deceased, made to his father, he was some
yards from the track when he heard the
noise of the train and the steam from the
engine as it passed, but was unable to stop
and was struck by the step of the last
coach. A motion for a nonsuit at the
close of the plaintifi’s case was refused and
the jury brought in a verdict for $2,000 in
favour of the plaintiff, finding the defen-
dants guilty of negligence in not xlvmg the
statutory signals, that the injury was
caused by the defendants’ negligence, and
that the deceased was not guilty of negli-
gence and could not by the exercise of |
reasonable care have avoided the acci-
dent. The Divisional Court dismissed the
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defendants’ appeal, holding that the case
could not have been withdrawn from the
jury. MacMahon, J., dissenting, held that
on the admission made by the deceased
that he heard the train coming and did
not sm?) or could not stop, there was noth-
ing to be left to the jury and the motion
for nonsuit should have prevailed. The
Court of Appeal allowed the defendants’
appeal and dismissed the action. Per
Osler, J. A., agreeing with MacMahon, J.:—
The deceased according to the evidence
was the author of his own injury, the acci-
dent could only be attributed to his negli-
gence, and not to the negligence of the
defendants in omitting, if they did omit,
to sound the bell or whistle. Per Mere-
dith, J.A.:—The plaintiff should not have
been nonsuited but there was no reason-
able evidence upon which the jury ecould
find that there was not contributory negli-
gence. The evidence shewed that the de-
ceased was to have the farm on the father's
death, in the meantime they were to be
partners, and the son was to get what he
needed out of the common fund, the plain-

tiff has proved no pecuniary loss and the
.'1« tion must fail on that ground also. Moir
v. Canadian Pacific Ry. Co., 7 Can. Ry.
Cas. 380, 10 O.W.R. 414.

CONTRIBUTORY NEGLIGENCE AT CROSSINGS;
Dury TO STOP, LOOK AND LISTEN.
Although a railway company is negligent
in leaving cars smmlmg upon a side track
at a public crossing in such a way as to
obstruct the public view of trains approach-
ing the vrnsning on the main track, still a
person operating an automobile over the
crossing 18 guilty of such contributory neg-
ligence as will bar a recovery against the
railway company for injuries sustained by
reason of a collision with one of its trains
if, when approaching the track, knowing
that trains, yard engines and hand cars
were liable to pass at any moment, and
finding his view obstructed by the n(nndlnu
cars and realizing the danger, he fails to
reduce the speed of the automobile which
he was operating, and fails to exercise care
both by lookmg and listening. Campbell
v. C.N.R. Co. (Man.) 9 D.L.R. 777, 15
Can. Ry. Cas. 31.
[Reversed in 12 D.L.R. 272, 23 Man. L.R

385.

ACCIDENTS AT CROSSINGS; OBSTRUCTING
viEw; COLLISION WITH AUTOMOBILE.

A railway company that permits the end
of a string of freight cars to project into a
highway for some time, in violation of
8. 279 of the Canada Railway Act, so as to
obstruct the public view of approaching
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trains, is liable for a collision between an
engine and an automobile driven by the
plaintiff who, although he exercised due
care, was unable, because of such obstrue-
tion, to see the engine in time to avoid the
collision. It is not contributory negli-
gence to drive an automobile across a rail-
way track at a speed of eight miles an hour
at a public highway crossing, although the
laintiff knew that trains and engines were
[’inble to pass at any time, where, by reason
of cars negligently left projecting into the
highway, it was impossible for him to dis-
cover the approach of an engine, although
the statutory signals were given, where
the plaintiff and those riding with him
looked and listened before going upon the
track without hearing the engine, which
was travelling “light.” Campbell v. C:
adian Northern Ry. Co., (No. 2) 12 D.L.R.
272, 15 Can. Ry. Cas. 357, 23 Man. L.R.
385.

[Cum{ bell v. Canadian Northern Ry. Co.,
9 D.L.R. 777, 15 Can. Ry. Cas. 31, re-
versed. |
INJURY TO PERSON ON TRACK; CONTRIBUTORY
NEGLIGENCE; LICENSEE.

A railway company is not answerable for
the death of a person who, in possession of
his faculties of seeing and hearing, walks

along a railway track without looking for | teetion, for the publi6,

an approaching train which he could have
seen by the exercise of the most ordinar:
care. A licensee who walks along a rail-
way track assumes all risk of injury from
being struck by trains. Henrich v. Can-
adian Pacific Ry. Co., (B.C.) 15 Can. Ry.
Cas. 303, 12 D.L.R. 367.

E. Flagmen; Gates.

SHUNTING CARS; WANT OF WARNINGS AND
WATCHMAN.

B., in driving towards his home on a night
in September, had to cross a railway track
between nine and ten o’clock, on a level
crossing near a station. Shortly before a
train had arrived from the west which had
to be turned for a trip back in the same
direction, and also to pick up a passenger
car on a siding. After some switching the
train was made up, and just before coming
to the level crossing the engine and tender
were uncoupled from the cars to proceed
to the roundhouse. B. saw the engine pass
but apparently failed to perceive the cars,
and started to cross, when he was struck
by the latter and killed. There was no
warning of the approach of the cars which
struck him. In an action by his widow under
Lord Campbell’s Act the jury found that the
railway company was guilty of negligence,

$-Ry. D,

and that a man should have been on the
crossing when making the switch to warn
the public. A verdict for the plaintiff was
sustained by the Court of Appeal:—Held,
affirming the judgment of the Court of Ap-
|wu|. Gwynne, J., dissenting, it was properly
eft to the jury to determine whether or
not, under the special circumstances, it
was necessary for the company to take
greater precautions than it did and to be
much more careful than in ordinary cases
where these conditions did not exist; and
that the case did not raise the question of
the jury's right to determine whether or
not a railway company could be compelled
to place watchmen upon level highway
crossings to warn persons about to cross
the line. Lake Erie and Detroit River
Ry. Co. v. Barelay, 30 Can. 8.C.R. 360.

[Discussed in Champaigne v. Grand
Trunk Ry Co., 9 O.L.R. 589; distinguished
in Grand Trunk Ry. Co. v. McKay, 34 Can.
S.C.R. 101; followed in Burtch v. Can. Pac
Ry. Co., 13 O.L.R. 632; referred in Smith v.
Niagara Ry. Co., 9 O.L.R. 158.]

NEGLIGEN
CROSSING.

Where the railway traffic at the crossing
of a highway was very great, and there
was no gate, guardian, lamp, or other pro-
although the rail-
way company had been notified of the
dangerous condition of the crossing, the

DANGEROUS  CONDITION  OF

| company was responsible under s. 288 of

the Railway Act of Canada for a collision

| which caused the death of plaintifi's son,
| and which oceurred without
| his part. Gironard v. Canadian Pacifie

Ry. Co.,, 1 Can. Ry. Cas. 343, 19 Q.R.8.C
| 539.

any fault on

SPEED; GATES AND WATCHMEN; STATUTORY
REQUIREMENTS; [ NJURY TO PERSON CROSS-
ING TRACK.

By the Dominion Railway Act, 1888,
8. 197, as amended by 55 and 56 Viet. ¢, 27,
8. 6, it is provided that “‘at every public
road crossing at rail level of the railway,
the fence on both sides of the track shall be
turned in to the cattle guards, so as to al-
low of the safe passage of trains.” By s
259 of the former Act, as amended by s. §
of the latter, it is provided that “no loco-
motive or railway engine shall pass in or
through any thickly peopled portion of any
city, town or village, at a speed greater than
six miles an hour, unless the track is fenced
in the manner prescribed by this Act:—
Held, that the words “‘in the manner pre-
scribed by this Act” do not refer to the
turning in of the fence to the cattle guards;
and, although no other fence is specifically
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presrnbml in the railway legislation, the |

meaning of 8. 259 is, that unless the track,
including the crossing, is properly fenced or
otherwise protected so as to efficiently warn
or bar the traveller while a train is cross-
ing or immediately about to cross, the
maximum speed at which a train may ecross
in thickly peopled portions of cities, towns
and villages, is six miles an hour. The
plaintiff was struck by a train at a crossing
over a main street in an incorporated town,
not protected by a gats or watchman. In
an action to recover damages for his injuries
the jury found that the train was travelling
at the rate of twenty miles an hour, and that
the injury complained of was caused by this
excessive speed, coupled with the absence
of proper protection at the crossing, and
without negligence on the plaintiff's part;
and the Court, though there was strong
evidence of contributory negligence, de-
clined to interfere. MeKay v. Grand
Trunk Ry. Co., 3 Can. Ry. Cas. 42, 5 O.L
R. 313

[Reversed in 34 Can. S.C.R. 81, 3 Can.
Ry. Cas, 52

PROTECTION AT CROSSINGS; SPEED OF TRAINS,

The Dominion Railway Act, 1888, ss. 197
and 259, as un ided by 556 and 56 Viet. ¢
26 (D.), and 8, do not require that
railway (ulnp.mu-w shall erect fences and
gates at highway crossings in thickly
veopled parts of cities, towns, and villages

hefore running their trains across such high- |
ways at a greater speed than six miles an |

hour. The power to determine whether

gates should be placed at highway crossings |

rests with the Committee of the Privy
Council and not with a jury. Lake Erie,
ete.,, Ry. Co. v. Barelay, 30 Can. S.C.R.
360, distinguished. MeKay v. Grand Trunk
Ry. Co., 3 Can. Ry. Cas. 52, 34 Can. S.C.R.
81.

[Followed in Tabb v. Grand Trunk Ry.
Co., 8 O.L.R. 514; Clark v. Can. Pac. Ry.
Co., 14 Can. Ry. Cas. 51, 2 D.L.R. 331;
adhered to Grand Trunk Ry. Co. v. Hainer,
36 Can. 8.C.R. 183; Grand Trunk Ry. Co.
v. Perrault, 36 Can. S.C.R. 678; Lake Erie
& D.R.Ry. Co. v. Marsh, 35 Can. 8.C.R.
198; discussed in Perrault v. Grand Trunk
Ry Co., Que. R. 14 K.B. 248, 260; distin-
x\nnhvd in Burtch v. Can. Pac. Ry. Co., 13
O.L.R. 632; followed in Carrier v. 8t. Henri,
Que. R. 30 8.C.R. 47; Grand Trunk Ry. Co.
v. Daoust, Que. R. 14 K.B. 551; Quebec &
Lake St. John Ry: Co. v. Girard, Que. R.
15 K.B. 51; referred to in R. v. Grand Trunk
Ry. Co., 17 O.L.R. 601; Smith v. Niagara
& St. Cnlhnrineu Ry. Co., 9 O.L.R. 158;
Wabash Ry. Co. v. Misener, 38 Can. S.C.R.
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99; relied on in Girard v. Quebec & Lake
St. John Ry. Co., Que. R. 25 8.C. 248.]

PusLic PARK; GATE AND WATCHMAN AT RAIL-
; INJURY TO PERSON CROSS-

Within a public park maintained and con-
trolled by the defendants, a municipal cor-
poration, they erected a gate near a railway
crossing, and kept a watchman to open the
gate when there was no danger from passing
trains, and to close it when trains were
approachirg the crossing. The plaintiff,
driving through the park, desiring to pass
through the gate to the highway beyond
the railway, and finding the gate open, took
that as an intimation that no train was
ching, and attempted to cross the
when he was struck by a train and
injured:—Held, that the defendants owed
him no duty , and were not liable in damages
for his injuries. Soulsby v. City of Toronto,
7 Can. Ry. Cas. 65, 15 O.L.R. 12.

[Referred to in Woodburn Milling Co. v
Grand Trunk Ry. Co., 10 O.L.R. 276.]

FAILURE TO FENCE AND PROTECT; CROSSING
NOT A HIGHWAY.

A crossing built by a railway company
and |h~~u(nﬂn-nl by a sign as a “railway
crossing'’ which the public is permitted to
use, but the opening nl which LM not been
sanctioned by the Board of Railway Com-
missioners, 18 not a highway under the
Railway Act, R.S.C. 1906, ¢. 37, ss. 242,
243, so as to impose a tlul_v on the railway
company as to construction and mainten-
ance of fences and the protection of high-

ways, and, therefore, eannot be charged
with nozlluom‘e for any omission to fence
or for defective approaches, particularly
where the crossing had been pr(-vmuslv used
safely by the same person and others. Bird
v. Canadian Pacific ‘Ilv Co., 7 Can. Ry. Cas
195, 6 W.L.R. 393.

[Reversed in 1 S.L.R. 266. 8 Can. Ry
Cas. 311.)

CrossiNG  Nor  AUTHORIZED BY Boarp:
DepicaTion.

Held, reversing 7 Can. Ry. Cas. 195, 6
W.I.LR. 393 (Wetmore, jl hesitante),
that when a railway company establishes
a crossing, not authorized by the Board of
Railway Commissioners, over its railway
at a point other than on a highway and in
vites the public to use such crossing, it is
the duty of the company to take every pre
caution for the safety of the public using
such crossing, and in view of the statutory
provisions requiring the company to fence
the approaches to a railway crossing over
a hiz{:wn_\' properly authorized, the failure
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of the company to so fence an authorized
crossing constitutes such negligence as will
render the company liable for injury to any
person sustained on such crossing when the
proximate eause of such injury is the failure
of the company to fence. Bird \' (‘-.n
ty. Co., 8 Can. Ry. Cas, 314, 1 S.L.R.

\(m on signals at luuh\\ 1y crossings, 1

an. Ry. Cas. 347,

Note on contributory negligenee at high-
ways, 1 Can. Ry. Cas. 350,

f\uh on Negligence and Contributory
Negligence, 4 Can. Ry. Cas, 225

CROWN RAILWAYS.

See Government Railways

CULVERTS.
Duty to fence, see Farm Crossings.

CUSTOMS DUTIES.

HREFUND OF DUTIES IMPROPERLY IMPOSED

In a case before the Exchequer Court for
return of duties improperly imposed, judg-
ment was given against the elaimants and
fterwards affirmed by the Supreme Court,
but reversed by the Privy Council and
iudgment ordered to be entered for the
suppliant for the amount elaimed with costs,
On the case coming up again in the Ex-
chequer Court judgment was entered for
the lvrlm ipal sum only, interest being re
fused, and an appeal was taken to the
Supreme Court.  In the meantime the
Crown presented a petition to the Privy
Council for a declaration that the claimants
were not entitled to interest under their
Lordships’ judgment. The petition was
dismissed, their Lordships stating that
interest having been claimed, and the
question not having been argued in any of
the Courts, it should be allowed. The
Crown thereupon consented, under s. 52 of
the Supreme and Exchequer Courts
to a reversal of the judgment of the Ex-
rln-quor Court as to interest. Toronto Ry.
Co The (‘um-n Oct., 1897; Cass. Sup.
Ct l’r:\c (2nd ed. by \‘lmlnrn!. p. 87.
I\nlo [1896] A.C., reversing 25 Can.

"R. 24, 4 Ex. C.R. 262.]

EXEMPTION FROM DUTY; STEEL RAILS FOR
USE ON STREET RAILWAYS,
The exemption from duty in 50 & 51 Viet.
39, item 173, of “steel rails weighing not
|r~~~ than 'wvntv-ﬁvc pnundﬂ per lineal yard,

for use on railway tracks,” does not apply
to rails to be used for street railways, which

(FLAGMEN; GATES). 262

are subject to duty as ‘“rails for railways
and tramways of any form,”” under item 8%
Strong, C.J., and King, dissenting. To-
ronto Ry. Co. v. The Queen, 25 Can. 5.C.R.
24,

[Reversed in [1806] A.C. 551.]

IMPORTED STEEL RAILS; STREET RAILWAYS
Although there may be in various Cana-
dian Acts and for other purposes substantial
distinctions beiween railways or railway
tracks and street railways and tramways,
vet, for the purpose of separating free and
dutiable articles, such distinetion is not
maintained in Canadian Aet, 50 & 51 Viet
¢. 39, and its three predecessors. Accord-
ing to the true construction of that Act (see
& 1, item 88, and 8. 2, item 173), the question
whether imported steel rails are taxed or
free depends solely upon their weight, not
upon the character of the railway track for
which they are intended. 25 . S8.C.R. 24
affirming 4 C.R. 262, reversed. Toronto
Ry. Co. v. The Queen, [1896] A.C. .
[Approved in Edison Gen. El. Co. v
Edmonds. 4 B.C.R. 367; commented in
Ross v. The King, 32 Can. 8S.C.R. 538.]

ForeraN-puiLT suies.

A foreign-built ship bought in the United
States and brought to Canada is 'iable to
th(- duty llll[uNt »d by the Canadian Customs

Tariff Act, 1897, s. 4. 32 Can. S.C.R. 277
affirmed. ,\Igunm (onlr.d Ry. Co. v. The
King, [1903] A.C. 478.

AGENT FOR cUsSTOMS; CONVERSION OF MONEY
FURNISHED FOR PAYMENT OF DUTIES;
LIABILITY OF PRINCIPAL.

Where, without the knowledge of a rail-
way ('nmpm\\ an agent appointed by it under
R.8.C. 1886, ¢. 32, 5. 157, ete., for customs
purpn'«w by a s\ stem of frauds in the under-
payment to the Crown of customs duties
converted to his own use moneys furnished
by the company for the payment of the
rightful amount of duties, the company is
answerable to the Crown upon the discov-
ery of the fraud, for duties on all goods,
which, by reason of the agent’s fraud, were
not declared or entered and the customs
paid thercon, since the agent’s acts in
which the frauds were committed were
within the scope of his employment. An
internal rule of a customs house prohibiting
the cashier from furnishing change beyond
fifty cents, is not a limitation of his auth-
ority sufficient to relieve a company from
liability for unpaid duties on goods entered
fraudulently by its duly appointed customs
agent, where the company Juminlwd cheques
for the correet amount of duties and the
cashier returned to the agent, who con-
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verted it to his own use, the difference be-
tween the amount of the cheque and the
duties actually paid, since the agent's
authority was broad enough to include the
receipt of such moneys. In an action by
the Crown to recover customs duties on
goods not entered or declared, the onus
rests upon the defendant to shew payment
and full compliance with the requirements
of the Customs Act. The King v. Can.
Pac. Ry. Co., 11 D.L.R. 681, 14 Can. Ex
R. 150.

[Lloyd v. Grace, [1912] A.C. 735; Brock-
lesby v. Temperance Permanent Building
Society, [1895] 3. 173; Fry v. Smellie,
[1912] 3 K.B, 2 specially referred to;
Erb v. G.W.R. Co.,, 5 Can. S.C.R. 170;
City Bank v. Harbour Commissioners of
Montreal, 1 L.C.J. 288, distinguished.]

DAMAGES.

. Assessment; Excessiveness.
Personal Injuries.

. Nervous or Mental Shock.

. Lord Campbell's Act.
Workmen's Compensation.

. Injury to Property.

am>

==

For damages in lieu of injunction, see
Injunction.

For damage ecaused by operation of
government railways, see Government Rail-
ways.

For damage and compensation under
expropriation proceedings, see Expropri-
ation.

A. Assessment; Excessiveness.

SSED; JUDGE OR

Damaces; By wnom A
JURY; EXCESSIVENESS,
The words “the Court may give such
damages,” in C.O. (1808) c. 48, s. 3
means the Judge at trial, or the Judge and
the jury, as the cas 1y be. Semble, a
verdiet of $4,500, a ded to a widow for
the death of her husband caused by the
defendants’ negligence cannot be seriously
excepted to. Toll v. Can. Pac. Ry. Co,,
1 Alta. L.R. 318, 8 Can. Ry. Cas. 204.

Damaces; How assessep; COURT OR JURY,

Per Harvey, J., 8. 3, c. 48 of the Con-
solidated Ordinances of the Northwest
Territories providing that damages are to
be determined by the Court, means a
“Court” consisting of a Judge and jury,
and the jury is the proper part of the Court

DUTIES 264

to fix the amount of damages. Andreas v.

Can. Pac. Ry. Co., 5 Can. Ry. Cas. 440,

2 W.L.R. 249.

[Affirmed in 5 Can. Ry. Cas. 450, 37 Can.
R. 1]

Repuverion; CoNsent; NEW TRIAL.

The Court of Appeal pronounced judgment
on the 4th of April, 1905, dismissing the de-
fendant’s appeal except upon the question
of damages. It was held that the damages
assessed by the jury were excessive, and a
new trial was ordered unless the plaintiff
would consent to a reduction. The certi-
ficate of this judgment not having issued,
the Court on the 2nd June, 1905, reconsider-
ed the matter, and, acting under Rule 786,
directed a new trial confined to the question
of the amount of damages:—Held, follow-
ing Watt v. Watt, [1905 . 115, that the
Court has no jurisdiction, without the
defendant’s consent, to make the new trial
dependant upon the consent of the plaintiff
to reduce the damages. Hockley v. Grand
Trunk Ry. Co., 10 O.L.R. 363 (C.A.).

RemoreENEss; DEPRIVATION OF USE.

Damages for breach of contract must be
direct and none are recoverable that are in-
direct or remote. Hence, where a carrier
for hire loses a piece of machinery, sent
through him for repairs, the owner is not
entitled to recover from him, as damages,
the loss incurred through having been de-
prived of the use of it for a season. Thi
ville v. Canadian Express Co., 33 Que. 8.C
403.

SUBSTANTIAL DAMAGES;
SESSING
Substantial damages may be awarded in
spite of the fact that some speculation and
uncertainty is necessarily involved in the
assessment thereof. Chaplin v. Hicks, [1911
2 K.B. 786, followed. Wood v. Grand Valley
Ry. Co., 5 D.L.R. 428, 3 O.W.N. 1356, 2
O.W.R. 260, 26 O.L.R. 441.
i damages reduced, 10 D.L.R
]

DIFFICULTY IN AS

The clerk of a Court cannot, upon a refer
ence to him to ascertain the plaintiff
damages, consider the question of the lis
bility of the defendant in the action, sin
that was settled by the order of referenc(
Lavallee v. Canadian Northern Ry. ('
(No. 2), 4 D.L.R. 376, 20 W.L.R. 547

ASSESSMENT ON REFERENCE.

If the clerk of a Court, on a reference to
ascertain the plaintifi’s damages, miscon-
ceiving his duty, hears evidence and, de-
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termining that the defendant was not liable,

refuses to assess damages in the plaintiff’s
favour, the Supreme Court of Alberta may,

on an uppliculion to vary the clerk's report,
direet him to proceed with the assessment
of damages. Lavallee v. Canadian North-
ern Ry. Co. (No. 2), 4 D.L.R. 376, 20 W.L.
R. 547,

MISDIRECTION A8 TO ASSESSMENT; EXCESSIVE
DAMAG)

Where there was a misdirection as to the
assessment of damages merely, and it ap-
peared to the Court that the damages
assessed by the jury were grossly excessive
the Supreme Court of ( made a spe-
cial order, :lpplylng the principle of art. 503
of the Code of Civil Procedure, directing
that the appeal should be allowed, and a
new trial had to assess damages, unless the
rl.nnlxﬂ' consented that the damages should
be reduced to an amount mentioned. Cen-
tral Vermont Ry. Co. v. Franchere, 35 Can.

S.C.R. 68.

[Referred to in Renwick v. Galt Street
Ry. Co., 11 O.L.R. 168; Sadlier v. Grand
Trunk Ry. Co., Q.R. 28 8.C. 502.]

REVIEW OF AMOUNT BY ArPELLATE COURT.

Where the damages awarded by the jury
at the first trial were held to be excessive
and the Court of Appeal had ordered a new
trial and the result of the new trial was a
verdiet for a still larger sum, the Court of
Appeal, upon an appeal from the second ver-
diet, may itself fix the amount of damages
imstead of sending the case back for a third
trial before a jury by virtue of its statutory
powers. [See Annotation to this case.]
Taylor v. B.C. Eleetrie Ry. Co., Ltd,, 1
D.L.R. 384, 19 W.L.R. 851.

[Affirmed in 8 D.L.R. 724.]

RevverioN By AppELtate Court

I'he rule that the Supreme Court of Can-

ida will not interfere with the judgment of
i Provineial Court of Appeal reducing the
quantum of damages assessed by the trial
Court does not prevent interference in
cases where some element of damages for
which no compensation is allowed by law
may have been given a place in the total
of damages reached. (Dictum per Tding- |
ton, J.). Taylor v. British Columbia Elec-
tric Ry. Co. (No. 2), 8 D.L.R. 724

[Praed v. Graham, 24 Q.B.D. 53, con- |
wl--rml see also Johnston v. Great Western
Ry. Co., [1904) 2 K.B. 250, and Dunn v.
Prescott l' Iov'llnr (;0 26 A.R. (Ont.) 389

30 Can. 8.C.R. 6

lteview oF QuANTUM BY AppELLATE COURT.
Fhe Supreme Court of Canada will not

disturb a judgment of the Court of Appeal
of British Columbia on a mere question of
quantum of damages, where that Court, by
virtue of the power given to it by rule 869
(a) of the rules of the Supreme Court of
British Columbia, has reduced a verdiet of
the trial Court in an action for personal in-
arising out of an accident. Taylor v,
sh Columbia Electric Ry, Co, (No. 2)
8 D.L.R. 724

[Taylor v. British Columbia Electrie Ry
Co., 1 D.L.R. 384, 16 B.C.R. 420, affirmed.]

EXcESSIVENESS; DISREGARDING  DIRECTION
or Courr.

To justify the setting aside of a verdict
on the ground of excessive damages, the
Appellate Court must find that the dam-
ages are so excessive that twelve reason-
able men could not have given them, or
that the jury have disregarded some diree-
tion of the Judge or have considered topics
which they ought not to have considered,
or have applied a wrong measure of dam-
ages. Praed v. Graham, 24 Q.B.D. 53, and
Johnston v. Great Western Ry. [1004], 2
K.B. 250, 73 L.J.K.B. 568, 20 Tin
455, applied. Taylor v. B, C, Electric Ry
Co., Ltd., 1 D.L.R. 384, 19 W.L.R. 851

[Affirmed in 8 D.L.R. 720 ]

VARYING ASSESSMENT ON KEFERENCE.

The Supreme Court of Alberta cannot
entertain an application to vary the finding
of n clerk of the Court on a reference to
him to ascertain damages, since that can
be done only on an appes |l from the final
judgment in the action, callee v, Can-
adian Northern Ry. Co., 2) 4 D.L.R
376, 20 W.L.R. 547, 4 A.L.R. 245.

[Marson v. G.T.P.R., 17 W.L.R. 693, on
appeal, 1 D.L.R. 850, 20 W.L.R. 161, fol-

! lowed. )]

REDUCTION OF DAMAGES BY  APPELLATE
Counr.

Where an action has been twice tried
with a jury, and upon the second trial the
jury have found in favour of the same
party, but have reduced the damages, a
third trial will not be ordered merely be-
cause the findings of the jury at the second
trial are contrary to what the appellate
Court regards as the weight of evidence, if
there is some evidence upon which the ver-

| diet ean be sustained. Zufelt v, Canadian

Pacific Ry, Co., 7 D.L.R. 81, 4 O,W.N. 30.

AGREEMENT FOR COMPENBATION; SCOPE A8 T0
COSTS ““INCIDENTAL TO THE REFERENCE.

Where a lway company agreed with
atown corporation to pay the latter any dam-
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ages accruing by reason of the building of a
bridge by the railway company, such dam-
ages to be ascertained in a summary man-
ner by a Referee appointed by the Dom-
inion Railway Board for the purpose, and
subsequently pursuant to this agreement
an application was made to the Board and
a Referee appointed, in which order of
appointment 1t was provided “that the
costs of and incidental to the reference, in-
cluding those of the Referee shall be in
the discretion of the said Referee,” the
Referee has power to award the costs of
the application to the Board, notwithstand-
ing the general policy of the Board not to
award costs of proceedings before it. Re
wadian Pacific R

Co. and Town of
Walkerton, 10 D.L.R. 347, 15 Can. Ry. Cas
85,

[Curry v. Canadian Pacifiec Ry. Co., 13
Can. Ry. Cas. 31, eriticised; Re Bronson
and Canada Atlantic Ry. Co., 13 P.R. (Ont.)
440, applied; see also Re False Creek Flats
Arbitration, 8 D.L.R. 922/)

Repucrion; CoNsENT; QUANTUM OF DAM-
AG

The Court of Appeal pronounced judg-
ment on the 4th April, 1905, dismissing the
defendants’ appeal except upon the ques-
tion of damages. It was held that the

damages assessed by the jur re excess-
ive, and a new trial was ord unless the
laintiff would consent + reduction.
he certificate of this juds nt not having
issued, the Court on t! d June, 1905,

reconsidered the matte acting under
rule 786, directed rial confined to
the question of the mt of damages:
Held, following Watt v. Watt, [1905] A.C.
115, that the Court has no jurisdiction,
without the defendants’ consent, to make
the new trial dependent upon the consent
of the plaintiff to reduce the damages.
Hockley v. Grand Trunk Ry. Co., 5 Can.
Ry. Cas. 122, 10 O.L.R. 363.

SUSPENDING THE PAYMENT OF DAMAGES T0
INFANT DURING MINORITY.

The Court has the power, by its judg-
ment, to order that a sum sed by a
ury as the amount of damages sustained
Lv the plaintiff, a minor suing through his
tutor in an action of tort or ex quasi-delicto,
be paid, in part at once, the remainder
when he becomes of age, and not at all if
he dies before, and that the interest on such
remainder be paid to his tutor until he
comes of age or dies during minority. Mont-
treal Street Ry. Co. v. Girard, 21 Que
K.B. 1

B. Personal Injuries.

BopiLy pISFIGUREMENT; PERMANENT 1M
PAIRMENT OF PHYSICAL STRENGTH.

When damages from an explosion consist
of total inability to work and acute suffering
during three months, bodily disfigurement
diminished sense of hearing and permanent
impairment of |rh\~|n al strength to a table
waiter on a amboat, whose earnings
are about fifty dollars a month during the
season of navigation, a verdiet of $6,000 is
not so grossly excessive that it should be
set aside. Richelien & Ontario Navi

n Company v. Dorman, 16 Que. K.B

EXCESSIVE OR PUNITIVE DAMAGES; PERMAN
ENT INJURY

Plaintiff was injured in a colligion betweer
two « of the defendant company, the
collision  having  occurred  admittedly
through the company's negligence. No
evidence was offered by the company
at the trial.  Plaintiff’s hip was dislocated
and permanently injured, rendering him
unable to follow certain branches of his
trade, that of tinsmith. There was some

| medical evidence that an operation might

improve his condition so as to reduce the
disability. He was, at the time of the
accident, 24 years of age, and earned $4
per day when working. His medical and
other expenses in connection with the acci-
dent amounted, roughly, to $500. Added
to this should be loss of work on account
of the accident. In an action for damages,
the jury awarded him $11,500:—Held, on
appeal, that the damages were excessive
and there should be a new t . Farqu
harson v. British Columbia Electric Ry. Co
15 B.C.R. 280.

MARRIED WOMAN; PERSONAL INJURY 70
DAMAGES AWARDED HUSBAND,

The female plaintiff, 62 years of age, wil

| of the male plaintiff, who was 70 years of

age, in attempting to alight from one of
the defendants’ e¢ars, was through th
defendants’ negligence thrown to the groun:
and seriously injured. She was in the doc
tor’s hands for several months, and her arn
and hand which were injured were not !ikel

to be as useful to her as before the accident
The jury awarded the wife $1,000 and the
husband $1,200:—Held, that the amoun
awarded the wife could not be deemed t¢
be unreasonable; but, as regarded the hus
band, after due allowance for the medica
expenses and for nursing, and attendanc:

and considering the age of the parties, the
amount awarded him was excessive, and s
new assessment was ordered, unless an
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269 DAMAGES

agreement was come 1o between the parties
that the damages should be reduced to
$400. Clarke v. London Street Ry. Co
5 Can. Ry. Cas. 381, 12 0.L.R. 279

IMPAIRMENT OF PROSPECTS  O1
REMOTENESS; EXCESSIVE

MARRIAGE
DAMAGES

In an action for negligence, impairment
of the prospects of matrimony, in the case
of a young woman, by reason of physieal
injuries, may be taken into consideration
by the jury in estimating the damages. In
such a case of accident to a young woman
of about 21 years of age, living with her
father, but carning 86 a week as a steno-
grapher, which accident resulted in the
unputation of her left leg at the knec
paresis in a hand and arm of which there
might never be complete recovery, injury
to her back, and a very serious shock to her
nervous system:—Held, that a verdict of
85,500 damages was not 8o excessive
Morin Ottawa
Co., 9 Can. Ry. Cas. 113

18 to
necessitate a new trial
Eleetric Ry
18 O.L.R. 209

PERSONAL  INJURIES;
PERMANENT
UM TO JURY

T'he plaintiff, though not originally trained

@ A mining engineer, had by long experi

ence become an expert examiner of gold

mining locations; was 37 vears of age,
physically strong and healthy, and of ex-

cellent character. He was in receipt of a

sulary of $6,000 a year from employers in-

terested in gold properties, who spoke very
highly of his capabilities and prospect

He w permanently disabled by mjury

sustained on one of the defendants’ cars

through their negligence. A jury awarded
him $30,000:—Held, on appeal, that the
imount was not 8o excessive as to entitle
the defendants to a new trial:—Held, also
that by a reference in the charge to the
jury to $25,000 as a sum which would not
ippear large to a man earning 86,000 a year,
wnd by a mention of the sum claimed as
£50,000, the jury were not, reading the charge

s u whole, left under the impression that

they were directed as to the amount they

were to fixi—Held, also, that counsel for
the plaintiff, in opening to the jury, men-
tioning the sum elaimed in the statement of

claim, was not so objectionable as to be a

MiNiNG
DISABILITY ;

ENGINEER;
MEeNTIONING

groond for granting a new trial. Jude

ment of Anglin, J., affirmed. Bradenburg

v. Ottawa Electrie Ry. Co., 9 Can. Ry. Cas
19 O.L.R. 34,

PersoNAL INJURIES ; Loss OF BUSINESS

PROFITS,

The plaintiff, a married woman, was in-
jured while a passenger on one of the de-

PERSONAL INJURIES). 270

fendant’s cars, by reason of the negligence
of the defendants’ servants, as found by a
iury, who assessed her damages at $1,900
for her injuries and 8600 for loss of business
The separation of the two items was made by
the jury, and the Judge entered judgment
for $2.500:—Held, notwithstanding the form
of the judgment, that the Court was enabled
by the division made by the jury
the propriety of the
loss of profits

to consider
lowanee made for
Ihe plaintiff was fifty

six years old, and was in busin baker
After her injury she sold the business
Some evidence was given a » profits
being earned in the business at the time

of the injury, but there was nothing to shew
a reasonable certainty of future prof

Held, that the allowance for loss of profit
was not supportable, the alleged dam
being remote and

hould b

conjectural, and
varied by

judgment

the amount to $1,900: ~Held, as to the

000, that the amount was not o larg to
shew that the jury neglected th futy
or were actuated by any improp Vi
or did not appreciate the grounds or ich

they might act in awarding damages
Judgment of Britton, J., varied. Wright
v. Toronto Ry. Co.. 10 Can. Ry. Cas. 10
20 O.L.R. 408

PERSONAL INJURY; REDUCTION OF DAMAGES;
PRINCIPLE OF ASSESSMENT

The plaintifi's damages for personal in-
jury by the negligence of the defendants
having been assessed by a Judge at $10,000,
the Court of Appeal reduced the unt to
$7.000, evidence having been received by
the Court to shew that a large sum paid to
the plaintiff, and said by her to be part
of her earnings, was in fact paid upon
another account, Per Meredith, J.A.:—In
estimating damages overable for per-
sonal injury by negligence, the jury must
not attempt to award the full amount of a
perfect compensation for the pecuniary in-
jury, but must take a reasonable view of
the case and give what they consider, in
all the cireumstances, a fair compensation;
and the same rule applies to a Judge. Shea-
hen v. Toronto Ry. Co., 13 Can. Ry. Cas.
270, 25 O.L.R. 310

PERMANENT DISABILITY: MEASURE OF DAM-
AGeEs; REpverion; REMITTITUR,

In an action for personal injuries in a

negligence action against a street railway,

where it apps n

W

red that the plaintiff, a mal
aged thirty-one, was permanently incapaci-
tated by the injury from following any con-
tinuous occupation, althongh he might be
able to earn something towards his own
support, a verdict for 811,500 is not unrea-
sonable and will not, under ordinary cir-
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cumstances, form n ground for ordering a
new trial or reducing the verdiet on appeal
Carty v. British Columbia Eleetrie Ry. Co
2 D.L.R. 276, 19 W.L.R. 905.

PERMANENT DISABILITY; CONDUCTOR.

Twelve thousand dollars is not an exces-
sive verdict for damages for personal in-
juries to one left a permanent eripple and
unable to follow his usual occupation as con-
ductor of a construction train e arning two
hundred and fifty dollars a month in sum-
mer and as conductor of a freight train in
winter earning, at least, one hundred and
twenty dollars a month, whose future earn
ing power would be problematical and such
verdict cannot be said to have been founded
upon a wrong measure of damage where
the income which it would bring in, at cur-
rent investment rates, would be less than
one half of his previous earnings. Tobin
v. Canadian Pacific Ry. Co., 2 D.L.R. 173,

20 W.L.R. 676, 5 S.L.R. 381
[Johnston v. G.W.R. Co., I‘ll)ll 2 K H
250; Bateman Middlesex, 2

and Sheahen v. Toronto Ry
310, specially referred to.|

Loss OF HAND;
DAMAGES.

BRAKEMAN; MEASURE OF

The sum of ten thousand dollars is not
excessive damages for personal injuries to
a servant twenty-six years old due to a
collision between trains causing him to be
knocked down by the coal heater of the car
he was in and to be so severely burned by
the coals that his vas badly disfigured
and his head was left so tender that he
would not be able to stand extreme heat
or cold and his right hand was so severely
burned as to render it permanently useless,
leaving him unable to follow his trade of
blacksmith. Gordon v. Canadian Northern
R ., 2 D.L.R. 183, 20 W.L.R. 705,
169,

['Inlnn V.
D.L.R. 17
Ry. Co.,
ferred to.]

Canadian Pacific Ry. Co., 2
and Johnston v. Great Western
]I‘l()l[ 2 K.B specially re-

PERMANENT PERSONAT
NESS.
$6,532.25 damages for injuries resulting
from negligence, is not excessive for a man
thirty-four years of age, capable of earning
$700 a year, where his injuries were found
to have resulted in a life-long loss of earn-

INJURIES; EXCESSIVE-

ing pmur Can. Pac. Ry. Co. v. Quinn
(Que.), 11 D.L.R. 600
PERSONAL INJURIES; RECOVERY BY INFANT;

ACCIDENTS OF LIFE,
In awarding damages for injuries sus-

INcoMmE;

(PERSONAL INJURIES).

tained by a child eight and one-half years
old by on of a collision with a street
railway car, whereby the child’s right arm
had to be amputated below the elbow, the
jury ought not to give the plaintiff such a
sum as, if invested, would produce the full
amount of income which he might be ex
sarn if he had not been injured,
but they should take into account the a
cidents of life and other matters, and give
to the plaintiff what they consider, under
all the ¢ a fair compensation

for the loss. Schwartz v. Winnipeg Elec-
tric Ry. Co., 12 D.L.R. 56, 23 Man. L.R.
483

[Rowley v. London & N.W. Ry. Co.,
L.R. 8 Ex. 221, and Johnston v. Great

W. Ry. Co,, [1904] 2 K.B. 250, referred to.]

C. Nervous or Mental Shock.

DAMAGES BY WAY OF SOLATIUM,

In an action for damages brought for the
death of a person by the consort and rel
tions under Art. 1056, C.C., which is a re-
:tment and reproduction of the Con.
Stat. L.C. e. 78, damages by way of sola-
tium for the avement suffered cannot
be recovered. .lunh.num of the Court be-
low reversed and new trial ordered. Mont
L.R. 2 Q.B. 25, reversed. Canadian Pacific
Ry. Co. v. Robinson, 14 Can. S.C.R. 105.

[Applied in Robinson v. Cans 1 Pacifie

Ry. Co., Mont. L. R. 5 8. comment-
ed on in Canadian Pacific Ry. Co. v
Lachance, 42 Can. S.C.R. 208; followed in

, Q.R. 11
Queen, 4 Ex. C.R
& P. Co. v itras
; Central Bank and Yorke
! followed in Jeannotte v
} Q.B. 461.)

Loss or surpoRT;
VOUS SHOCK

l{urn:ml v. Grand Trunk Ry. Co
B.C, Filion v. The
145; (llnlnv Ry., L
Q.R. 14 K.B. 4

Re, 15 O.R. 6
Couillard, Q.R

FuNERAL EXPENSES; NER-
Damages could not be claimed for the
loss of the care and aid of a mother 76
years old killed by the accident, or for th
nervous shock to one of the plaintiffs at
her death, such damages being problemati
cal, indirect and remote; nor could plain
tiffs, after accepting their mother’s suc
cession, claim to be reimbursed the ex
penses of the funeral of the vietim and of
the mourning, as in ]H\I"L hem they only
discharged the debts inherent to the suc
cession, which is presumed to be more ad
vantageous than onerous as ”ll‘V ace vp!wl
it. Filiatrault v. Canadian Pacific Ry. C
18 Que. S.C. 491

NERvOUS 8HOCK; IMPACT.
The plaintiffs were driving on a highway
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273 DAMAGES (NERVOUS

in an enclosed vehicle which owing, as was
found, to the negligence of the defendants
was struck by a moving car of the defen-
dants, pushed a short distance sideways
and struck on the other side by another
car moving in the opposite direction. The
plaintiffs suffered no visible bodily injuries
except slight bruises, but complained of
mental or nervous shock, and a jury assessed
damages therefor:—Held, that damages of
this kind were not recoverable notwith-
standing the impact and the bodily injuries
Vietorian Railways Commissioners v. Coul
tas (1888), 13 App. Cas, 222 and Hende
gon v. Canada Atlantic Ry. Co, (1808)

A R. 437, followed. Geiger v. Grand Trun!
Ry Co., 5 Can. Ry. Cas. 85, 10 O.L.R. 511
(D.C

[Distingnished in Toms v. Toronto Ry
Co., 12 Can, Ry. Cas. 126, 22 O.L.R. 204.]

EXCESSIVENESS; SOLATIUM DOLORIS,

The Court refused to order a new trial or
reduction of damages, under the provisions
of arts. 502, 503, C.P.Q., where it did not
appear that, under the circumstances, the
amount of damages awarded by the verdict
was 80 grossly excessive as to make it evi-
dent that the jury had been led into error or
were influenced by improper motives
Davie issented in respect of that part
of the \(ulu( awarding damages in favour
of one of the sons who was almost 21 years of
age and earning wages at the time deceased
was killed. Quaere.—In an action under
irt. 1056 C.C. ean a jury award damages
in solatium doloris? Robinson v. Canadian
Pacific Ry. Co., [1892] A.C. 481, referred to.
Canadian Pacific Ry. Co. v. Lachance, 10
Can. Ry. Cas. 22, 42 Can. 8.C.R. 205.

(Commented on in Montreal Street Ry
Co. v. Brialofsky, Que. R. 19 K.B. 338.]

COLLISION OF STREET CAR; PHYSICAL S8HOCK;
RESULTING NERVOUS CONDITION

The plaintiff, an elderly man, was a
passenger in a street car of the defendants,
which was negligently allowed to come into
collision with an engine at a railway ¢
ing. By the force of the collision he was
violently thrown from his seat over to the
back of the next seat in front of him. No
bones were broken, and there was no great
bruising or other external injury. He got
off the car without assistance and walked a
short distance, and then, as he said, “col-
lapsed,”” and for the time could go no further.
Eventually he reached the place where he
was employed, but was quite unable to
work, and was obliged to go to his home and
to bed, where he remained off and on for
several weeks under a physician’s care.
Subsequently, the condition of traumatic

OR MENTAL SHOCK). 274

neurasthenia developed, as the result, it
wag said, of the shock of the collision, and
the pl wintiff, it was asserted, was still suffer-
ing from that trouble at the time of the trial
A physician testified that the physical shoek
suffered excited the subsequent condition,
and that that condition did not arisc purely
from an effect created on his mind:—Held,
that the case was different from those in
which the mental shock, as from fright and
the like, was the primary cause to which
the resulting physical consequences had to
be traced—the shock in this case was not
primarily mental at all, but physical; the
trial Judge properly refused to direct the
jury to assess separately the damages re-
8 exclusively from mental shock and
th resulting from physieal injury; and a
judgment for the plaintiff for $1,500 damages
assessed by the jury should not be dis hlrl:ml
Vietorian Railways Commissioners v. Coul-
tas (1888), 13 App. Cas. 222, Henderson v
Canada Atlantic Ry. Co. (1808), 25 A.R
437, and Geiger Grand Trunk Ry. Co
(1905), 10 O.L.R. 511, 5 Can. Ry. Cas. 85
distinguisher Judgment of conbridge
C.JK.B., :1|Iirmml I'oms v. Toronto Ry
Co., 12 Can. Ry. 8. 126, 22 O.L.R. 204

[Affirmed in 44 Can. 8.C.R. 268, 12 Can
Ry. Cas. 250.]

PHYSICAL INJURIES; MENTAL SHOCK

T. wasriding in a street car when it collid-
ed with a train,  He was thrown violently
forward on the back of the seat in front of
him, but was able to leave the car and
walk a short distance towards his place of
business when he collapsed and was taken
home in a cab. He was laid up for several
weeks and never recovered his former state
of health. On the trial of an action against
the railway company one medical witness
gave as his u;nmun that the physical shock
received by T. was the exciting cause of his
condition, \\hl]< others ascribed it to a dis-
turbed nervous system. Negligence on the
part of the company was not denied, but the
trial Judge was asked to direct the jury to
distinguish, in assessing damages, between
the physical and nervous injuries, which he
refused to do:—Held, ‘Hhrnnuu the judgment
of the C nnl( of Appeal (22 Ont. L.R. 204, 12
Can. Ry. Cas. 126), (hnl the trial Judge
properly nlum-tl to direct the jury as re-
quested; that the injuries to T.’s nervous
system were as much the direct result of the
negligence of the company as those to his
physical system, and he could recover com-
pensation for both; and that in any case it
was impossible for the jury to sever the
|| amages. Victorian l\ ailway Commissioners

., Covltas, 13 \pp as, 222, distinguished.
lornnln Ry. Co. v. Toms, 12 Can. Ry. Cas.
250, 44 Can. S (‘.R 268
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MENTAL 8HOCK; EXCESSIVENESS.

Following Victorian Railways Commis-
sioners v. Coultas (1888), 13 App. Cas. 222,
a jury should not be asked to assess separ-
nlelg damages resulting from shock caused
by bl
injury independently of nervous shock.
Remarks per Irving, J.A., as to cases in
which the damages were so assessed. In
this case a new trial was ordered (Irving
J.A., dissenting), on the ground that the
damages awarded were excessive. Taylor
v. British Columbia Electric Ry. Co., 13
Can. Ry. Cas. 400, 16 B.C.R. 109.

CONSEQUENTIAL INJURIES; TRAUMATIC NEUR-
ASTHENIA.

Where as & result of a collision between
a railway train and a street car due to
negligent operation of the train, a passenger
on the street car was thrown into a subway,
a verdict for substantial damages may be
given against the railway company whose
negligence caused the injury, although the
only substantial injury proved was that the
plaintiff had in consequence suffered from
traumatic neurasthenia and caused the
plaintiff to be subject to insomnia and nerve
troubles incapacitating him for his usual
occupation, although such result is attribut-
able to the mental shock as well as to the
physical. Vietorian Railways Commission-
ers v. Coultas (1888), 13 A.C. 222, and
Dulieu v. White, [1901] 2 K.B. 669, consider-
ed; Geiger v. G.T.R. Co., 10 0.L.R. 511, and
Henderson v. Canada Atlantic, 25 O.A.R.
437, specially referred to. Ham v, Canadian
Northern Ry. Co., 1 D.L.R. 377,20 W.L.R
359.

[Varied by disallowing claim for interest,
Ham v. Canadian Northern Ry. Co. (No. 2),
7 D.L.R. 812,]

D. Lord Campbell’s Act.

DeatH OF WIFE; DAMAGES TO HUSBAND;
Loss oF HOUSEHOLD SERVICES; CARE
AND TRAINING OF CHILDREN.

Held, affirming the judgment of the Court
of Appeal for Ontario (11 Ont. App. R. 1),
that aﬂthuugh on the death of a wife, caused
by negligence of a railway company, the
husband ecannot recover damages of a
sentimental character, yet the loss of
household services, accustomed to be per-
formed by the wife, which would have to
be replaced by hired services, may be a
substantial loss for which damages may be
recovered, and so also may be the loss to
the children of the care and moral training
of their mother. In this case the Judicial
Committee of the Privy Council refused
leave to appeal; see Canadian Gazette,

ows and those resulting from bodily |

| vol. 6, p. 583; 11 A.R. (Ont.) 1, reversin,
|1 O.R. 545, g

affirmed. St. Lawrence
:Pztzluwa Ry. Co. v. Lett, 11 Can. 8.C.R.

[Discussed in Ricketts v. Markdale, 31
0.R. 610; followed in McKeown v. Toronto
Ry. Co., 19 0.L.R. 361; referred to in Beckett
v. Grand Trunk Ry. Co., 13 A.R. (Ont.) 174;
Hollinger v. Can. Pac. Ry. Co., 21 O.R. 705;
New Brunswick Ry. Co. v. Vanwart, 17
Can. S.C.R. 37; Rombough v. Balch, 27
A.R. (Ont.) 32; relied on in Davidson v.
Stuart, 14 Man. L.R. 81, 89; adopted in
Collins v. 8t. John, 38 N.B.R. 90,91; applied
in Cs a Atl. Ry. Co. v. Henderson, 29
Can. 8.C.R. 636.]

RIGHT T0 DEDUCT LIFE INSURANCE OF DAM-
AGES, B

The life of the deceased was insured,
and on the trial the learned judge deducted
the amount of the insurance from the dam-
ages assessed.  The Divisional Court over-
ruled this, and directed the verdiet to
stand for the full amount found by the jury.
This was affirmed by the Court uI’App«-ul:w
Held, that the judgment in this respect
should be affirmed. 13 A.R. (Ont.) 174,
8 0.R. 601, affirmed. Grand Trunk Ry. Co.
v. Beckett, 16 Can. S.C.R. 713.

Lorp CampBELL'S AcT; PECUNIARY 10s38;
LIFE INSURANCE.

The right conferred by Lord Campbell's
Act, adopted by Consolidated Statutes of
Ontario, c. 135, ss. 2 and 3, to recover dam-
ages in respect of death occasioned by
wrongful act, neglect or default is restricted
to the actual pecuniary loss sustained by the
plaintiff. Where the widow of deceased
18 plaintiff, and her husband had made
provision for her by a policy on his own life

| in her favour, the amount of such policy
| is not to be deducted from the amount of

damages previously assessed irrespective
of such consideration. She is benefited
only by the accelerated receipt of the amount
of the policy, and that benefit being repre-
sented by the interest of the money during
the period of acceleration, may be compen-
sated by deducting future premiums from
the estimated future earnings of the de-
ceased. Hicks v. Newport ete., Ry. Co

4 B. & S. 403, n., approved; 15 A.R.

| (Ont.) 477, affirmed.  Grand Trunk Ry. Co

v. Jennings (1888), 13 App. Cas. 800.
[Adopted in Royal Paper Mills Co. v.
Cameron, 30 Can. 8.C.R. 369; referred to in
Warboys v. Lachine Rapids, ete., Co., of
R., 22 8.C. 541; relied on in Davidson v.
Stuart, 14 Man. L.R. 81; applied in Allen
v. Can. Pac. Ry. Co., 19 O.L.R. 510; fol-
lowed in London & Western Trusts v.
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Traders Bank, 16 O.L.R. 382; referred to in

Bicknell v. Grand Trunk Ry. Co., 26 A.R.
Ont.) 431; Nightingale v. Union Colliery
0., 8 B.C.R. 136.]

Lorp CAMPBELL'S ACT; EFFECT OF INSURANCE.

Where the widow or heirs of a person
killed as the result of an accident sue the
person responsible for such death in dam-
ages the defendant is entitled to have the
amount of damages suffered diminished by
whatever sums the heirs may have received
under the terms of accident policies carried
by the deceased. Canadian Northern Que-
bee Ry. Co. v. Johnston, 7 D.L.R. 243
22 Que. K.B. 63.

In the case of death resulting from negli-
genee, and an action taken by the party
entitled to bring the same under the pro-
visions of Revised Statutes of Nova Scotia,
1900, ¢. 178, s. 5, the damages should be
caleuluted in reference to a reasonable
expectation of pecuniary benefit, as of
right or otherwise, from the continuance of
the life. (2) Such party is not to be com-
pensated for any pain or suffering arising
from the loss of the deceased, or for ex-
penses of medical treatment of the deceased,
or for his burial expenses, or for family
mourning. McDonald v. The King, 2
Can. Ry. Cas. 1, 7 Ex. 216.

[Osborne v. Gillett, L.R. 8
tinguished. |

X, 88, dis-

NEGLIGENCE CAUSING DEATH; APPORTION-
MENT OF BETWEEN WIDOW AND CHILDREN.
An action brought against a railway
company by a widow on behalf of herself
and four infant children, aged respectively
seven, five, three and one year, to recover
damages for the death of her husband
through the company’s negligence, was
wttleﬁ by the company paying $4,800. On
applieation to a Judge the amount was
apportioned by giving the widow $1,200
and each of the children $900, the widow
also to be paid for the children’s mainten-
ance, $200 a year for three years, the fact
of the widow having already received
$1,000 for insurance on the husband’s life,
being taken in consideration in apportion-
ﬁe Burkholder v. The Grand
Trunk Ry. Co., 2 Can. Ry. Cas. 5, 5 O.L.R.
428,

Lorp Cameser ACT; SERVICES OF CHILD;
INTENTION OF HELPING PARENT.

Damages to the amount of $2,100 were

recovered by the plaintiff suing as the
father and administrator of his deceased
son, 22 years of age, who was killed through
defendants’ negligence. The son's occu-
pation was principally that of a labourer,
the highest rate of wages received by him
being for a few days at the rate of $35 a
month. His mother was dead and his
father had married again. He lived with
a widowed sister, but was on good terms
with his father and step-mother, whom he
visited once or twice a month, on such oc-
casions giving his father from $2 to $4, and
once $5. His habits were good and he was
of a generous disposition. Evidence was
received of his intention of helping his
father to build a house, of assisting him in
paying ofl a mortgage of £650 on his proper-
ty, as well as a debt of 8400, which he owed
another son, and for which the father had
given his promissory notes:—Held, that the
evidence of such expressed intention was
properly admitted, not nec rily as shew-
ing a promise to make the payments, but of
his being well disposed to his father; the
amount awarded the plaintiff for damage s
however was clearly excessive, and a new
trial was ordered unless the parties agreed
to a reduction of the damages to $500.
Stephens v. Toronto Ry. Co., 5 Can. Ry.
Cas. 102, 11 O.L.R. 19.

[Referred to in Moffit v. Can. Pac. Ry.
Co., 2 A.L.R. 456, 489.]

ENCE; DEATH OF CHILD; REASONABLE
[TON OF PECUNIARY BENEFIT.

The plaintiff, a married woman, who had
to depend on her own exertions for her sup-
port and maintenance and that of her
daughter, her husband contributing noth-
ing, had striven to give her daughter a
good education. The daughter was a little
over seventeen years of age, and was just
finishing her course at a collegiate insti-
tute, which would have qualified her for a
first-class teacher’s certificate, and expect-
ed to be earning in the course of a year
from $300 to $500. She was a strong active
girl and worked in a mill during the holi-
days, earning from $6 to 87 a week, which
she gave to her mother, for whose main-
tenance and support she had often ex-
pressed the intention of providing. The
daughter having been killed through the
defendants’ negligence, a finding in favour
of the mother for 83,000 was upheld. Ren-
wick v. Galt, Preston, ete., Ry. Co., 5 Can.
Ry. Cas. 108, 11 O.L.R. 158.

[Reversed in 12 O.L.R. 35, 5 Can. Ry
Cas. 376; referred to in MeKeown v. To-
ronto Ry. Co., 19 O.L.R. 361.]
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FaraL Accipexts Acr; Loss oF cuiup; Rea- | prospect of prolonged life as any infant of

SONABLE EXPECTATION OF PECUNIARY
BENEFIT.

Damages assessed by a jury at $3,000 for | pecuniary benefit or ac

the loss of a daughter seventeen years old
by reason of the negligence of the defen-
dants, were held to be excessive, and a
new trial was directed unless both parties

would agree to have the damages fixed at |

£1,500. Order of a Divisional Court, 11
O.L.R. 158, 5 Can. Ry. Cas. 108, reversed.
Renwick v. Galt, Preston, and Hespeler
Street Ry. Co., 5 Can. Ry. Cas. 376, 12
O.L.R. 35.

SERVICE OF CHILD; PECUNIARY L088; OWNER-
SHIP IN COMMON BETWEEN PARENT AND
CHILD; SURVIVORSHIP,

In an action by a father to recover dam-
ages for the death of his son caused by the
negligent operation of a train, no pecuniary
loss 18 proven where it is shewn that the
services rendered by the deceased to his
father were in pursuance of an agreement
that they were both to be partners of the
farm where the work was being done but
that the son was to have the farm on the
father’s death, and that he was also to get
what he needed out of the common fund.
Moir v. Can. Pae. Ry. Co., 7 Can, Ry. Cas.
380, 10 O.W.R. 414

FaTaL Accipe
DEATH OF WIFE AND MOTHER.

In an action under the Fatal Accidents
Act, R.8.0. 1897, c. 166, to 1ecover dam-
ages for the death of a married woman,
62 years of age, the jury awarded $3,325,
apportioning $325 to the executors of her
husband who survived her, $800 to a daugh-
ter 36 years of age, $700 to a son 27 years
of age, and 81,500 to a son 21 years of age:—
Held, that damages recoverable being en-
tirely pecuniary, the above (except as to
the executors), considering the ages and
circumstances of the children, and the age
and financial ability of the mother, were
grossly excessive, and the case must go to

VE DAMAGES;

a new assessment. Ronson v. Canadian |

Pacific Ry. Co., 9 Can. Ry. Cas., 361. 18
O.L.R. 337.

Faran Accipents Acr; DEATH oF CHILD;

PECUNIARY LOSS OF PARENT; Rr’,.\sn.\'-‘

ABLE EXPECTATION OF BENEFIT.

A verdict of a jury for $300 damages for |

the death of the plaintiff’s child, aged four
years, in an action under the Fatal Acci-
dents Act, was upheld by a Divisional
Court and by the Court of Appeal (Moss,
C.J.0., and Maclaren, J.A., dissenting),

where it appeared that the child was |

healthy, intelligent, and with as good a

that age could be said to have. The ques-
tion is for the jury, ulpun the evidence;

i vantage need not
have been actually derived by the parent
previous to the death; the probability of
the continuance of life and the reasonable
expectation that in that event pecuniary
benefit or advantage would have been de-
rived are proper subjects for consideration.
Pym v. Great Northern Ry. Co. (1862),
2B & 9, and Blackley v. Toronto
Ry. Co. (1897), 27 A.R. 44 n., applied and
followed. The trial Judge's direction to
the jury upon the questions of damages
and the findings of the jury upon the ques-
tion of negligence were also considered
and upheld by the Divisional Court.
McKeown v. Toronto Ry. Co., 9 Can. Ry.
Cas. 449, 19 O.L.R. 361.

[Referred to in Moffit v. Can. Pac. Ry.
Co., 2 A.LLR. 489.]

FaraL Accipents Acr; PECUNIARY LOSS OF
PARENTS; REASONABLE EXPECTATION OF
BENEFIT. :

A lad of twenty, a brakesman employed
by the defendants, was killed in a collision
upon the railway, by reason of the negli-
gence of the defendants’ servants, and this
action was brought under the Fatal Acci-
dents Act, R.S.0. 1897, ¢. 166, by the ad-
ministrators of his estate, to recover dam-
ages for his death, for the benefit of his
parents, who lived in England. The elaim
was made and the assessment of the dam-
ages was based upon the principle of the
Workmen's Compensation for Injuries Act.
The jury found l‘mt the estimated earnings
of a person in the same grade as the de-
ceased, in the like employment, in this
Province, for the three years allowed by
the statute, would be $1,800, and they
assessed the damages at that sum appor-
tioning them between the father and mother.
The evidence shewed that the deceased
was unmarried; had been about four years
in Canada, nmi about a month in the ser-
vice of the defendants. He had correspond-
ed with his mother, but had sent his
parents no money. He had received a
good and rather expensive education, at
his father's expense, and the father swore
to an understanding between the son and
the parents that the son would, in con-
sideration of the large sum so expended,
assist the parents in their old age:—Held,
that the plaintifi’s right of recovery was
limited in amount to the pecuniary loss
which it could be fairly and reasonably
found that the parents had suffered by the
son’s death; and, upon the evidence and in
all the circumstances, taking into account
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the uncertainties and contingencies, there
was such a reasonable and well-founded ex-
pectation of pecuniary benefit as could be
estimated in money so as to become the
subject of damages; i)ut. having regard to all
these matters, the award of damages was
excessive and extravagant, and therefore
unreasonable; and there should be a new
assessment of damages, unless the parties
could agree upon some amount. It is the
plain duty of the Court to see that an
award of damages, in an action of this
kind, which appears to have been ived
at upon considerations not warran od by
the evidence, shall not stand. Principles
upon which damages to be assessed pointed
out. London & Western Trusts Co. v.
Grand Trunk Ry. Co., 12 Can. Ry. Cas.
133, 22 O.L.R. 262.

DeATH; PAIN AND SUFFERING; RECOVERY BY
DECEDENT'S FAMILY.

In an action by the widow and adminis-
tratrix of the deceased for damages vnder
the Manitoba Act, for
families of persons killed by accident
(R.8.M. 1902, ¢. 31), the measure should be
for the widow’s pecuniary loss sustained
because of the death, in a sum that will
give her the physical comfort which she
had at the time of her husband’s death out
of his labour and earnings to be continued
during the expectancy of life, subject to the
accidents of health and employment; but
not covering the physical and mental suffer-
ing of the deceased nor the mental sufferings
of the plaintiff for the loss of her husband.
$5,000 18 an excessive recovery by a surviv-
ing wife under the Manitoba Act (R.S.M.
¢. 31) for accidental death of her hushand,
and the recovery should be reduced to
$3,000, where he was 65 years old and earned
only $45 monthly, and she was 57 years old,
though he was apparently a strong, healthy
man. Pettit v. Canadian Northern Ry. Co.
(No. 2), 11 D.L.R. 316, 15 Can. Ry. Cas. 272,
23 Man. L.R. 213.

[Blake v. Midland, 18 Q.B. 93;
Co. v. Robinson, 14 Can.
Rowley v. London, L.R. 8

T.R. G

C.P.R.
105;

221, and
Lamonde v. G. 1 16 O.L.R. 365,
referred to; Pettit v. Canadian Northern Ry.
Co. (No. 1), 7 D.L.R. 645, varied.)

Lorp CampeeLL's Act; DEDUCTION OF MONEY
PAID BEFORE DEATH.

In an action brought by the widow and
children of a decedent under the Families
Compensation Act, R.8.B.C. ¢. 82, for dam-
ages for injuries sustained through the

alleged negligence of the defendants result-
ing in the death of the decedent, where it
appears that prior to the death of the de-

| the Fatal
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ceased the latter received a sum of money
for the injuries sustained and executed a
release of the cause of action to the de-
fendants, it is not necessary for the plaintiffs
to return the sum of money received by the
deceased, or to offer to return it, as a con-
dition precedent to their right to have the
release set aside on the ground that it was
obtained from the deceased by fraud, but
such money is to be taken into consideration
on the assessment of damages and the
amount treated as a payment on account.
Trawford v. B.C. Elee. Ry. Co., 15 Can. Ry.
Cas. 39, 9 D.L.R. 817.

[Trawford v. B.C. Electric Ry. Co., 8
D.L.R. 1026, reversed; Lee v. Lancashire,

| L.R. 6 Ch. 527, distinguished.|

(-nm‘wnsmim to |

or; MOTHER AND WIDOW;
NT OF DAMAGES,

On an application by a widow of a deceased
for apportionment, under ss. 4 and 9 of the
Fatal Accidents Act, 1 Geo. V. (Ont.) c. 33
between her and the mother of the deceas
of a sum of money paid over as damages
for the death of the deceased, the appor-
tionment should be made in proportion to
the damages sustained by each of them and
the analogy of the Statute of Distributions

| does not apply. The basis of u||}mr(iunm('nl

on an application by a widow of a deceased
person, under ss. 4 and 9 of the Fatal Acci-
dents Act, 1 Geo. V. (Ont.) c. 33, for appor-
tionment between her and the mother of the
deceased of a sum of money paid over as
damages for the death of the deceased, is
not affected by the fact that the widow was
separated from her husband, inasmuch as
he still continued to be liable for her sup-
port, and the amount the husband con-
tributed to his mother's support is im-
material, the only question being, on such
an application, what the wife and mother
would relatively have had a right to expeet
if the deceased had continued to ,iw.
Scarlett v. Canadian Pacific Ry. Co.,
(Ont.) 9 D.L.R. 780, 15 Can. Ry. Cas. 184.
[Sanderson v. Sanderson (1877), 36 L.T.
N.8. 847, disapproved; Bulmer v. Bulmer,
25 Ch.D. 409, and Burkholder v. Grand
Trunk Ry. Co., 5 O.L.R. 428, followed.]

APPORTIONMENT OF DAMAGES; Lonn Came-

BE Act; BENEFICIARIES.
In apportioning money recovered under
Accidents Act, 1 Geo. V. (Ont.)
¢. 33, and under the Ontario Workmen's
Compensation for Injuries enactments, the
true guide must be the actual pecuniary loss
of each of the claimants, and the statute as
to distribution of decedents’ estates fur-
nishes no satisfactory guide. Money re-
covered under the Fatal Accidents Act,
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1 Geo. V. (Ont.) c. 33, or the Ontario Work-
men’s Compensation for Injuries enact-
ments, may properly be apportioned by the
Court in one of two ways: (1) by finding the
amount of pecuniary damages which each
of the claimants has really sustained, and if
the whole be more or less than the fixed
sums, awarding to each his proper propor-
tion; or (2) by finding the proportion which
the right of each bears to the others, and
dividing the amount available accordingly.
Infant step-children of the deceased who
were dependent upon him for support have
a right to share in the distribution of the
proceeds of money collected under the On-
tario Workmen’s Compensation for Injuries
enactments or the Fatal Accidents Act, 1
Geo. V. (Ont.), ¢. 33, as damages for his
death through the negligence of another,
though in the apportionment of the fund
they would not be entitled to as large a sum
as would be children of deceased’s own.
Brown v. Grand Trunk Ry. Co., 15 Can. Ry.
Cas. 350, 11 D.L.R. 97, 28 O.L.R. 354.

E. Workmen’s Compensation.

INJURY AFFECTING CLAIMANT'S EARNING
POWER.

In estimating compensation under the
Workmen’s Compensation Act. for the loss of
a thumb, consideration must be given to
the fact that while the claimant is not there-
by entirely prevented from carrying on his
occupation, his chances of employment in
competition with others are lessened, and
his earning power consequently reduced.
Roylance v. Canadian Pacific Ry. Co., 14
B.C.R. 20.

WorkMEN's CompensaTioN Act; DEATH OF
WORKMAN; ACTION BY wipow; Depuvc-
TION OF INSURANCE MONEYS,

In an action under the Workmen’s Com-
pensation for Injuries Act, by the widow
and administratrix of a man who was killed
while in the employment of the defendants,
to recover damages as compensation for
his death, the evidence shewed that the
damages, based upon an estimate of the
wages for three years of a person in the
same grade as the deceased, would amount

to at least $2,200. Counsel for the plain- |

tiff, however, in addressing the jury told
them that they should deduct from the
amount they found on that basis a sum of
$1,000 which the plaintiﬁ had received for
insurance on the life of the deceased. The
jury announced a verdict of $1,200, not
saying that they had found $2,200 and
deducted $1,000; i)ut the trial Judge asked
them if that was what they meant, and
they said it was:—Held, having regard to

|

8. 7 of the Workmen's Compensation for
Injuries Act, R.8.0. 1897, c. 160, that the
$1,000 ought not to have been deducted;
and that, upon the findings of the jury,
judgment should be entered for 5

ilevkvll v. Grand Trunk Ry. Co. (1885)
8 O.R. 601, 13 A.R. 174, 16 S.C.R. 713,
and Grand Trunk Ry. Co. v, Jennings (1888)
13 App. Cas. 800, specially referred to.
Dawson v. Niagara & St. Catharines Ry.
Co., 12 Can. Ry. Cas. 107, 22 O.L.R. 69.

[Varied in 12 Can. Ry. Cas. 411, 23 O.L.
R. 670.]

DEATH OF WORKMAN; ACTUAL PECUNIARY
108s; WORKME COMPENSATION ACT;
PROCEEDS OF ACCIDENT INSURANCE POL-
Y.

The plaintiff sued, as administratrix of
the estate of her deceased husband, to re-
cover damages for his death, alleged to
have been caused, while he was a workman
in the defendants’ employment, by *heir
negligence. At the trial the jury (ound
negligence of the defendants and absence
of contributory negligence on the part of
the plaintiff; they assessed the damages
at $1,200. The trial Judge, on questioning
the jury, found that they had estimated
the damages, under the Workmen’s Com-
vensation for Injuries Act, at $2,200, and
wad deducted $1,000 which the plaintiff
had received from the proceeds 0} an ac-
cident insurance policy upon the life of her
husband; and he directed judgment to be
entered for the plaintiff for $2,200:—Held,
that the action rested for its basis upon the
Fatal Accidents Act, R.S.0. 1897, ch. 166
(now 1 Geo. V. c. 33), and upon it alone,
although the amount recoverable was
necessarily limited by the provisions of
the Workmen’s Compensation for Injuries
Act. Under the Fatal Accidents Act,
the only recovery possible is in respect of
proved pecuniary loss; and it is the exclu-
sive province of the jury, upon the evidence
and under proper instructions by the Judge,
to fix the amount of such loss, limited in
such a case as this by the maximum amount
recoverable under the first part of 8. 7 of
the Workmen’s Compensation for Injuries
Act, but unaffected by the latter part of
that section, which has no application in a
case where the plaintiff’s actual pecuniary
loss is to be ascertained. The jury should
be told that it is their duty to take into
account such items as the insurance money
in question, but there is no cast-iron rule
which compels them to deduct the whole
amount. They are to consider all the
circumstances, that included, and to re-
turn such a verdict as the whole evidence
warrants. Semble, that there is no dis-
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tinction in this regard between moneys re-
ceived under a life insurance policy and
moneys received under an aceident insur-
ance policy. Grand Trunk Ry. Co. v. Jen-
nings (1888), 13 App. Cas. 800, followed.
Hicks v. Newport, ete., Ry. Co. (1857) 4
B. & 8. 403 (n.), remarked upon:—Held,
also, that the findings of the jury were based
upon reasonably sufficient evidence, and
should not be disturbed. Judgment of
Clute, J., 22 O.L.R. 69, 12 Can. Ry. Cas. 107,
varied by directing a new assessment of
damages, if tl defendants  desired it.
Dawson v. Niagara, St. Catharines and To-

ronto Ry. Co., 12 Can. Ry. Cas. 411, 23 |

0.L.R. 670.

WORKMEN'S COMPENSATION,

A reduction in wage-earning capacity is
to be established according to the ordinary
rules, and the employer cannot, by offering
a higher wage or a new employment at the
old figures, prevent the workman from ob-
taining compensation under the Quebec
Workmen's Compensation Act.  Grand
Trunk Ry. Co. of Canada v. MeDonnell,
5 D.L.R. 65, 18 Rev. de Jur. 369. Me-
Donnell v. Can. Pac. Ry. Co., 7 D.L.R.
138, 22 Que. K.B. 207.

MEDICAL SERVICES; NURSES; LOSs OF TIME;
LIXPENSES OF CURE.

Damages to the amount of $1,750 are not
excessive in an action under the Employ-
ers’ Liability Act (B.C.) where the plain-
tiff, a stevedore, was struck between the
shoulders by the fall of a “sling board”
and traumatic neurasthenia resulted, the
medical treatment of which is particularly
expensive. Snell v. Victoria and Van-
couver Stevedoring Co., Ltd., 8 D.L.R. 32.

[Toronto Ry. Co. v. Toms, 44 Can.
8.C.R. 268, referred to.]

F. Injury to Property.

I'rEsPASS; SPECIAL DAMAGE; MEASURE OF.

The rental value of land is not to be adopt-
ed as the measure of damages for a trespass
thercon if special damage is alleged and
proved and the trespasser will be liable
lor loss shewn to have been suffered by the
owner by reason of his being deprived of an
m‘tuullf' intended and natural and probable
use of his land. France v. Gaudet, L.R. 6
Q.1. 199, followed. Marson v. Grand Trunk

Pac. Ry. Co., (Alta.) 14 Can. Ry. Cas. 26,
1 D.L.R. 850.

.Followed in Lavalee et al. v. C.N.Ry.
Co., 4 D.L.R. 376.]

ForcisLe pos:
Us

The extension by the owner of land of an
existing pig corral is not such a peculiar
and unusual use of the land as will relieve
a trespasser from the duty of anticipating
the probability of it, and being charged in
damages for the interference with the
owner's intended exercise of his right in
that respect. Marson v. Grand Trunk
Pac. Ry. Co.,, (Alta.) 14 Can. Ry. Cas.
26, 1 D.L.R. 850

[Followed in Lavalee et al. v. C.N.Ry. Co.
4 D.L.R. 376.)

SION OF LAND; ANTICIPATED

Loss oF PROFIT; EXCLUSION FROM LAND.
Where exeavations and other trespasses

| by a railway company prevented the land

owner from extending his pig corral so as to
keep the increase of the pigs and the corral
thereby became crowded and uphealthy,
resulting in the death of some of the pigs
and the depreciation of others in value,
the owner will be limited to such damage as
would have resulted had he reduced the
number of his pigs to what he had thereto-
fore safely kept, and he cannot recover as
special damage more than the difference
in the selling value, at the time of the
trespass of the pigs he should have removed
and sold for lack of accommodation to
keep them and their value at the time when
they would have been the most fit to sell
less the saving in feed and labour by reason

| of the reduced number. Marson v. Grand

Trunk Pac. Ry. Co., (Alta.) 14 Can. Ry. Cas.

| 26, 1 D.L.R. 850

[Followed in Lavalee et al. v. C.N.Ry. Co.,
4 D.L.R. 376.]

MEeAsURE; WRONGFUL REMOVAL OF BPUR
TRACK; SUFFICIENCY,

The measure of damages for the wrong-
ful removal by a railway company of a spur
track adjacent to a coal and lumber yard
from which track, at small expense, coa
and lumber could be unloaded from cars
directly into such yard, is the additional
cost oiyhandling and hauling of such com-
modities from the freight yards of the
company to the coal and iumbcr yard.
Robinson v. Can. North. Ry. Co., (Man.)
14 Can. Ry. Cas. 281, 5 D.L.R. 716.

[Vide 6 Can. Ry. Cas. 101, 37 Can. 8.C.R.
541, 11 Can. Ry. Cas. 280, 19 Man. L.R.
300, 11 Can. Ry. Cas. 304, 43 Can. S.C.R.
387, 13 Can. Ry. Cas. 412, [1912] A.C. 739.]

Note on Lord Campbell’'s Act, measure
and apportionment of damages. 2 Can.
Ry. Cas. 18

Note on inadequacy of damages. 3
Can. Ry. Cas. 287.
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Note on damages for nervous shock. 4
Can. Ry. Cas. 231.

Note on damages for personal injuries.
5 Can. Ry. Cas. 125.
. Note on damages for death and personal
injury. 9 Can. Ry. Cas. 247.

DEBENTURES.
See Bonds and Securities.

DEMURRAGE.

For regulation demurrage rates, see
Tolls and Tariffs.

QUICK RELEASE OF CARS; SMALL AND LARGE
DEALERS; CREDIT FOR FREE TIME,

The Wallaceburg Sugar Company applied
to the Board for an order directing the rail-
way companies to establish what is gener-
ally known as an Average Demurrage Plan,
Under the Canadian Car Service Rules
(framed for the quick release of cars rather
than the collection of demurrage) of the
Canadian Car Service Bureau, to whose
rules Canadian and foreign railway com-

anies operating in Canada conform, 48

ours free time are allowed to dealers
for the unloading of cars, for an additional
time $1.00 per car per day is charged unless
on account of the number of cars tendered
to the dealer being unreasonable or the
inclemency of the weather preventing un-
loading with reasonable despatch, an ex-
tension of free time is justified and allowed.
By the establishment of the Average De-
murrage Plan the dealer would get credit
on future shipments of the free time he had
saved under the 48 hours previously and
could hold such shipments in cars without
any demurrage charge until the time credit-
ed to him had expired:—Held, (1) That
in the public interest the application should
be dismissed; 48 hours under ordinary cir-
cumstances being sufficient time for un-
loading cars. (2) That the contract of
carriage 15, that the car containing the
goods after reaching the point of destin-
ation shall be released and unloaded with all
reasonable despatch, not to exceed 48 hours
in the case under consideration. (3) The
penalty of $1.00 per day for extra time
makes the dealer prompt in releasing cars
and thus increases the supply of them for
the shipping public, while the Average
Demurrage Plan might make a dealer
dilatory in unloading so long as he had
free time to his credit. (4) Each car,
under the Car Service Rules being dealt
with by itself, insures equal treatment

| tracks cars of coal and

between the smaller and larger dealer,
but if the Average Demurrage Plan were in
force it would give preference and advan-
tage to the dealer with a large number of
cars to unioad and with a large capacity
for storage. Wallaceburg Sugar Co. v. Can-
adian Car Service Bureau (Average Dem-
urrage Case), 8 Can. Ry. Cas. 332.

Free TiMe; EXTENSION; UNREASONABLENESS
OF TWO-DAY LIMIT; WEATHER CONDITIONS.

The applicants applied to the Board to
extend the free time for unloading charcoal

| from two to three dn{s:—llcld, (1) That

the applicants have failed to shew that the
time llimit of two days is not sufficient
under ordinary circumstances and the
onus of establishing the unreasonableness
of the two-day limit is upon them. (2)
Railway companies now allow additional
free time when the weather conditions are
unfavourable for unloading expeditiously.
(3) The application must fail, the time
limit of two days being sufficient. Me-
Diarmid & Gall v. Grand Trunk and Can-
adian Pacific Ry. Cos., 8 Can. Ry. Cas.
337.

DEMURRAGE CHARGES; SPUR TRACK FACILI-
TIES.

Demurrage charges upon cars, due to
slowness in unloading them by reason of a
longer haul, may be considered as an ele-
ment of damages for the wrongful removal
by a railway company of a spur track adja-
cent to a coal and lumber yard, from which

fumbt-r could be
quickly and cheaply unloaded directly
into such yard, where, by reason of uuv{n
removal, such commodities had to be
hauled by the owner of such yard from a
greater distance in a slower manner. Rob-
mson v. Canadian Northern Ry. Co., (Man.)
14 Can. Ry. Cas. 281, 5 D.L.R. 716.

[Vide 6 Can. Ry. Cas. 101, 37 Can. 8.C
R. 541, 11 Can. Ry. Cas. 289, 19 Man. L.R
300, 11 Can. Ry. Cas. 280, 43 Can. 8.C.R
387, 13 Can. Ry. Cas. 412, [1912] A.C. 739.]

DEPARTMENT OF RAILWAYS.
See Government Railways.

DERAILMENT.

See Negligence; Rails and® Roadbed
Street Railways; Carriers of gPassengers;
Crossings, Injuries at.

For injuries to emploreeu in consequence
of derailment, see Employees.
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DIRECTORS.

See Provisional Directors.

For prohibition of railway directors to
be parties to railway construction con-
tracts, see Contracts; Constitutional Law.

DISCOVERY.

ExamiNaTion; PrRIviLEGED DOCU 8; RE-
PORTS OF OFFICIALS TO COMPANY RE-
SPECTING ACCIDENTS,

(1) Reports made by the employecs of

a railway company to their superior officers

in accordance with its rules concerning an

accident resulting in death, and immediate-
ly thereafter, are not privileged from pro-

Kwtmn in an action against the company

for damages arising out of the accident,

if they were made in the discharge of the
regular duties of such employees and for
the purpose of furnishing to their superiors
information as to the accident itself and
were not furnished merely as materials
from which the solicitor of the company
|n|uht make up a brief, and an officer of the
company who has made an affidavit on
pr uctmn of documents, must, on his ex-
amination onsuch affidavit, answer questions
as to whether such reports were made, who
received them, and how they came to be
made, and generally furnish such informa-
tion concerning them that the Court may
be in a position to decide, on a further
motion, whether they are privileged or not,

\\\mlcy v. North London Railway Co.,

1869), L.R. 4 C.P. 602; and Anderson v.

Bank of British Columbia (1876), 2 Ch.D.

644, followed. (2) If any of the informa-

tion sought on such examination, and to

which the plaintiff is entitled, is not within
the knowledge of the deponent, he must
ascertain the facts and give the information,

Harris v. Toronto Electrie Light Co. (1899),

15 P.R. 285, followed. (3) That the names

of some of the defendants’ witnesses would

be disclosed, if the questions were answered
is not a sufficient reason for refusing to an-

swer. Marriott v. Chamberlain (1887),

17 Q.B.D. at p. 165, and Humphries v.

Taylor (1888), 39 Ch.D. 693, followed.

(4) Questions as to whether reports had

been sent in as to the condition of the loco-

motive before the accident, and as to re-
pairs thereto, must also be answered.

age v. Canadian Pacific Ry. Co., 15

. L.R. 401 (Perdue, J.).

llhllLd on in Bain v. Can. Pac. Ry. Co.,

15 Man. L.R. 545.]

REPORTS OF OFFICIALS OF COMPANY RESPECT-
ING ACCIDENTS.

DISCOVERY.

(1) In an action for damages resulting

10-Ry. D,

290

from a railway aceident, when negligence
is charged, reports of officials of the com-
pany as to the accident made before the de-
fendants had any notice of litigation, and
in accordance with the rules of the conipany,
are not privileged from production, al-
though one of the purposes for which they

were prepared was for the information of

| the company's solicitor in view of possible

litigation. (2) The fact that the reports
sought to be withheld were written on forms
all headed, “For the information of the
solicitor of the company and his advice
thereon,” is not sufficient of itself to pro-
tect them from production. (3) When the
officer of the defendants who made the
affidavit on production was cross-examined
upon it and as a result made a second affi-
davit producing a number of documents
for which he had claimed privilege in the
first, the examination on the first affidavit
may be used to contradiet the statements
in the second, although there was no further
examination. (4) An affidavit on produc-
tion cannot be contradicted by a contro-
versial affidavit; but, if from any source
an admission of its incorrectness can be
gathered, the affidavit cannot stand. Sav-

age v. Canadian Pacific Ry., 16 Man. L.R.

381,

DAMAGES FOR \tllhl-,\l: RAILWAY COMPANY;
Rerorts; C. P. 33

A company sued in 1lum ages on account
of an aceident may be compelled to produce
at the trial all reports of the accident made
by its employees in the ordinary course of
their business, or of their duty, but not
its reports made at the request or instance
of its solicitor, in answer to inquiries made
to the latter, with a view to and in con-
te mpl.tlmn of anticipated litigation. Stoc
er v. Canadian Pacific Ry. Co., 5 Qm- P.R
117,

OFFICER  OF CORPORATION; Raiu
PANY; STATION AGENT; SECTION FOREMAN;
CHIEF CLERK IN OFFICE OF GENERAL
SUPERINTENDENT.

A station agent is an officer of a railway
company within the meaning of rule 201
and lln\hlo to be examined for discovery. A
section foreman is not such an officer, nor
is the chief clerk in the office of a general
superintendent. Eggleston v. C.P.R., 5
Terr. L.R. 503 (Scott, J.)

AY COM-

ENGINEER IN CHARGE.

That the word “manager” in art. 286
C.P. may be interpreted as being the man-
ager of the works, and in an action in dam-
ages for accident the man that was in charge

?the works when the accident took place
can be examined on discovery on behalf of
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the victim of the accident. Piti v. At~ 'nnin ||ylt~ under that rule. Morrison v.
lunu quln-«- & Western Ry. Co., 10 Que. id Trunk Ry. Co., 2 Can. Ry. Cas.
P.R. .;u\, 5 0.L.R. 38.
Discove MEDICAL EXAMINATION BEFORE = EXAMINATION FOR DISCOVERY.

ST NT OF DE E. Where relevant information for discovery

Rule 462
and that

Con

under
is an examination for discovery,
rule must be applied in the same way as
Con. Rule 442; and an order for the medical

An examination

examination of the plaintiff, in an action
where the liability is disputed, will not be
made if opposed before the delivery of the
statement of defence. Burns v. Toronto
Ry. Co., 13 O.L.R. 4041,

EXAMINATION OF OFFICER OF DEFENDANT
COMPANY; INFORMATION NOT IN PERSONAL
KNOWLEDGE OF OFFICER; MEMORANDUM
PREPARED BY OTHERS; REFUSAL TO VOUCH
FOR ACCURACY; ])[ TY OF OFFICER TO
INVESTIGATE.

Canadian Co., 4

» (Man.).

Pacific Ry.

EXAMINATION BEFORE TRIAL; ENGINE-DRIVER.

An engine-driver in the employment of a

railway company is an officer thereof within |

the meaning of Consolidated Rule 439,
and may be examined for discovery under
the provisions of that rule. Knight v

Grand Trunk Ry. Co. (1890), 13 P.R. 386,
overruled. Leiteh v. Grand Trunk Ry. Co.
(1888), 12 P.R. 541, 671, (1890), 13 P.R. 369;
Dawson v. London Street Ry. Co. (1808), 18
P.R. 223; and Casselman v. Ottawa, Arnprior
and Parry Sound Ry. Co. (1898), 18 P.R.
261, considered and applied. Morrison v.
Grand Trunk Ry. Co., 2 Can, Ry. Cas. 390,
4 O.L.R. 43.

[Reversed in 5 O.L.R. 38, 2 Can. Ry.
Cas. 398; considered in Eggleston v. Can.
Pac. Ry. 5 Terr. L.R. 504; considered
in Gordanier v. Can. North. Ry. Co., 15
Man. L.R. 5; followed in Ahrens v. Tanners’
Assoc., 6 O. l, R. 63.]

ExAMINATION FOR; OFFICER OF
[INGINE DRIVER.

On application for leave to examine an

engine driver for discovery, under Con-

solidated Rule 439, as an officer of the de-

COMPANY;

fendants, in an action under R.8.0. 1807,
c. 166, the Fatal Accidents Act:—Held,
reversing the decision reported, 4 O.L.R.

43, 2 Can. Ry. Cas. 390, that, inasmuch as
the engine driver never was in charge of
the train, never assumed the duties of con-
ductor, and never acted for the defendants
in relation to the control of the train, so as
to make him responsible to the d('l’('ndnnls
except for the management of his engine,
he was not an officer of the company ex-

| Discover

to the opposite party in a damage action is
specially within the knowledge of the plain-
tiff company’s former agent and not of
their present manager, the Court may
direet that the plaintiffs shall either pro-
duce the former agent for discovery, or in
the alternative, that the pl‘unlllT(umpun\ 8
manager attend for further examination
for discovery after having applied to the
former agent for the information and there-
upon disclose the information so obtained.
Ont. and Western Co-operative Fruit Co.
v. Hamilton, G. & B. Ry. Co.,, 1 D.L.R.
485, 21 O.W.

[Bolckow
Imgui.«luwl.]

B Ilsh(-r, 10 Q.B.D. 161, dis-

D1scovERY; ACCIDENT REPORTS.

A company examined on discovery by a
olaintiff injured in a railway accident will
]m compelled to produce and file a report
of such accident prepared by the company’s
employees (e.g., motorman or conductor)
at the time of the accident when such report
is required from them in the ordinary course
of their duties; such report being a “‘docu-
ment’’ within the meaning of the Code of
Civil Procedure (Que.) (C.P. 289). [South-
wark v. Quick, 9 Ruling Cases 587, approved.
Feigleman v. Montreal Street Ry. Co.,
3 D.L.R. 125, 13 Que. P.R. 353.

Il{]n\orﬂcd in 7 D.L.R. 6, 22 Que.
102.

K.B

ACCIDENT REPORTS,
A document or statement of facts pre-

| pared by the employees of a company (e.g

conductors and motormen) at the request
of the company and ostensibly for the use
of the solicitors of the company in case of

| litigation is a privileged communication of

which the adverse party cannot compel the
production at an examination on discovery
notwithstanding that such report was mad:
at a time when no litigation was contem-
plated and that it was only communicated
to the solicitors of the company ten months
after the acecident. Montreal Street Ry
v. Feigleman, 7 D.L.R. 6, 14 Que. P.I}
108, 19 Rev. Leg 45, 22 Qm' K.B. 102,
[Feigleman v. Montreal Street Ry. Co

3 D.L.R. 125, reversed.]

DiscOVERY; ACCIDENT REPORTS,

A statement of facts prepared by the
employees of a company at the request of
the company is privileged although it were
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only a subterfuge on the part of the com-
pany to avoid disclosure of the facts of the
action when it appears that the persons
making the report prepared it uminr the
impression that it was to be treated as con-
fide ntml Montreal Street Ry. v. Feigle-
man, 7 D.L.R. 6, 14 Que. P.R. 108, 19 Rev.
Leg. 45, 22 Que. K.B. 102.

[Southwark and Vauxhall Water Co. v.
Quick, L.R. 3 Q.B.D Anderson v.
Bank of British Colur L.R. 2 Ch.D.
644; Bondy v. Valois, 15 Rev. 63; Hun-
ter v. G.T.R., 16 Ont. P.R. : referred
to; Collins v. London General Omnibus Co.,
68 L.T. 831, followed; see also Swaisland
v. G.T.R.,, 5 D.L.R. 750.)

Discovery; Rerorrs or Raiwway Commis-
SIONERS; AFFIDAVIT ON PRODUCTION
apter v. Grand Trunk Ry. Co., 3 D.L.R.
877, 3 O.W.N. 1334, 22 O.W.R. 252

Discovery; PRELIMINARY  EXAMINATION;
OFFICER OF A CORPORATION.

It is not competent for the plaintiff in
an action against a railway company for
personal injuries to use the examination for
discovery of an officer of the company for
the purpose of contradicting an affidavit
filed by such officer in his examination on
a motion to require the production of cer-
tain reports to the company as to the hs Ap-
pening of the accident which gave rise to
Hu- action made by its officials who had in-
vestigated the same, which affidavit was to
the effect that such reports were made for
the information of the company’s solicitor
and his advice thercon. Swaisland
Grand Trunk Ry. Co., 5 D.L.R. 750,
0.W.N. 960.

[Referred to in Montreal Street Ry. Co. v,
Feigleman, 7 D.L.R. 6, 22 Que. K.B. 102,

<

DISCOVERY; ACCIDENT REPORTS.

In an examination of an officer of a rail-
way company for discovery in an action
against the company for personal injuries
where a motion was made by the plantiff
to require the production by such officer
of certain reports to the company as to
the happening of the accident which gave
rise to the action, made by its officials who
investigated the same, an affidavit as to
the privilege of the reports filed by the
officer being examined, must clearly and
specifically state that tlw\ were provided
solely fur the purpose of being used by the
company's solicitor in any litigation which
might arise out of such accident and in the
th :nee of such clear and specific statement

a further and better affidavit will be direc-
1' I 1o be filed. Swaisland v. Grand Trunk
Ry. Co., 5 D.L.R. 750, 3 O.V 960.

| under a misapprehension of the

[Referred to in Montreal Street Ry, Co. v,
Feigleman, 7 D.L.R. 6, 22 Que. K.B. 102.)

EXAMINATION FOR DISCOVERY.

Where the plaintiff in an action against
a railway company for personal injuries
moved, in the examination of an officer of
the company for discovery, to have pro-
duced certain reports to the company as to
the happening of the aceident which gave
rise to the action made by its officials who
investigated the s: there is no right
under the practice established in discovery
proceedings to cross-examine upon an affi-
davit filed by the officer being examined if
such reports we re ms wle for the information
of the company’s solicitor and his advice
thereon. Swaisland v. Grand Trunk Ry.
Co., 5 D.L.R. 750, 3 O.W.N. 960

[Referred toin Montreal Street Ry. Co. v.
Feigleman, 7 D.L.R. 6.]

EEXAMINATION FOR DISCOVERY.

In an examination of an officer of a rail-
y company for the purpose of discovery
n action against the company for per-
ul injuries, & motion to require the com-
pany to produce reports of its employees as
to the aceident which gave rise to the action,
is answered by an affidavit made by another
officer that such reports stated on their
face that they were made only for the in-
formation of the company’s solicitor and
his advice thereon, and such affidavit is
conclusive on the question of privilege as
far as the motion proceedings are concerned,
unless it can be shewn from the documents
produced or from the admissions in the
pleadings or by the party himself that the
affidavit is either untrue or has been made
legal posi-
tion. Savage v. Canadian Pacific Ry. Co.,
16 Man. L.R. 376, specially referred to.
Swaisland v. Grand Trunk Ry. Co., 5 D.L.R.
750, 3 O.W.N. 960.

[Referred to in \Innln sal Street Ry. Co. v
Feigleman, 7 D.L.R. 6.]

DiscoveRy; EXAMINATION OF REPORTS,

In an examination of an officer of a rail-
way company in an action against the com-
pany for personal injuries on a motion to
require the production of certain reports
of the company as to the happening of the
accident on which the action was based,
made by the company’s officials who in-
vestigated the same, an affidavit filed by
the officer being examined as to the privi-
leged character of such reports, must set
forth and so clearly identify such reports
and give names of the officials investigating
the accident so that there will be no diffi-
culty in procuring the conviction of the
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deponent for wrljfl."y should it afterwards | their relevancy, but also as to the grounds
appear that his affidavit was untrue. Swais- | stated in support of any claim for privi-
land v. Grand Trunk Ry. Co., 5 D.L.R. | lege from prmlur‘tion, subject, however, to
750, 3 O.W )60, the provisions of a rule of Court whereby

[Referred to in Montreal Street Ry. Co. v.
Feigleman, 7 D.L.R. 6, 22 Que. K.B. 102.]

‘ the Court is authorized to judicially deter-
| mine the question of privilege upon inspec-
| tion of the document. Stapley v. Canadian
| Pacific Ry. Co. (No. 2), 6 D.L.R. 180, 22

EXAMINATION FOR DISCOVERY.
In an action for damages in a railway ac- | W L.R.
cident, reports made by officials of defen- [Stapley v. C.P.R. (No. 1), 6 D.L.R. 97,
dant railway company relative to the acci- | varied on appeal.]
dent admitted by a district superintendent
of the company upon his examination for
discovery to be in its custody or power,
such reports being made in regular routine 3
as in all such accidents and not for the pur- PAYMENT OF CONDUCT MONEY TO BRING
pose of the defence of the action at bar nor DEFENDANT 10 ONTARIO.
with reference to any particular action, Allen v. Grand Valley Ry. Co., 1 D.L.R.
though perhaps in anticipation of possible | 903.
future actions, must be produced for in-‘
spection upon an examination for discovery, | DIscove
under Alberta rules 207, 212 and 215, and DOCUMENTS; ACTION ON JUDGMENT; IN-
Eng. 0. 31, rule 19a (2) of 1893 in force in QUIRY AS TO PROPERTY OF JUDGMENT
Alberta. Cook v. North Metropolitan pesrors; Company; ProbuctioNn or
Tramway Co., 6 Times L.R. 22, followed; R. MINUTE BOOKS AND ACCOUNTS.
v. Greenaway, 7 Q.B. 126; Phipson on E
dence, 4th ed., p. 413, referred to. Staple

v. Canadian Pacific Ry. Co., 6 D.L.R. 97 .
1. Discovery; FURTHER AFFIDAVIT ON PRODUC-

22 W.L.R.
T 29 W x | TION; INSUFFICIENT MATERIAL; INsPEC-
[Varied in 6 D.L.R. 180, 22 W.L.R. 85.] | TIC N OF CAR. ' '

Discovery; INSPECTION OF DOCUMENTS. |  Ramsay v. Toronto Ry. Co., 4 O.W.N.
Where, on an application in Alberta for | 420, 23 O.W.R. 513.
an order for inspection of documents, privi- | o0 o0 pEposiTIons: U
lege is claimed gur any document, the Judge | RS OB s
applied to should not order the inspection |
of such document without first exercising |
his power under the Supreme Court Rules |
to inspect it himself, in order to see whether |
the claim for privilege is well founded.
Stapley v. Canadian Pacific Ry. Co. (No. 2),
6 D.L.R. 180, 22 W.L.R. 85 material discovery that they had not
already obtained from other witnesses, that
Discovery; Pracrice. | no part of the examination was used at the
| trial nor did defendants apply for leave to
| use it, but, instead, they erlf!ht in that
person as a witness on the trial, although
the examination may have been sought to
disclose and did disclose that the witness

Discovery; By INTERROGATORIES OR DEPOSI-
TIONS; EXAMINATION OF FOREIGN I N

pANT ON commission; Con. Rure 477;

PRODUCTION OR INSPECTION OF

@

Carry v. Toronto Be!t Line Ry. Co., 1
D.L.R. 908, 21 O.W.R. 348, 3 O.W.N, 751.

NECESSARY EXAM-
INATION FOR DISCOVERY.

An application by defendants for a fiat to
tux the costs of examining for discovery a
person out of the jurisdiction will be refused
where it appears that by the examination
of that person the defendants obtained no

The object of the provision in the Alberta
Supreme Court Rules, permitting the Court
to inspect any document, for which privi-
lege is claimed upon an application for an
order for inspection, is to get rid of the | ¢ i 2
fetters imposed by the old practice, and to | iD question could give material evidence for
give power to determine at once whether | the defendants. Winnipeg v. Winnipeg Ele:
the ulhjm'lion sought to be raised is well | tric Ry. Co., 9 D.L.R. 399.
founded. Stapley v. Canadian Pacific Ry.

Co. (No. 2), 6 D.L.R. 180, 22 W.L.R. 85. PR
[Ehrmann v. Ehrmann (No. 2), [1806] 2 DRAINAGE.
Ch. 826, referred to.] For constitutionality of provineial statut
regulating ditches forming part of railway
DiscovERY; INSPECTION OF DOCUMENTS, works, see Constitutional Law.

An affidavit on production is conclusive, )
and must be accepted as true by the oppo- | CONSTRUCTION OF DRAIN; POWERS OF coux-
site party, not only as regards the docu- CIL AS TO ADDITIONAL NECESSARY WORKS
ments that are or have been in the posses- Where a municipal by-law authorized the
sion of the party making production, and | construction of a drain, benefiting lands in

verse
ship «
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an ndjoinmf( municipality which was to pass
under a railway, where it was apparent that
a culvert to carry off the water brought
down by the drain and prevent the flooding
of adjacent lands would be an absolute
necessity, the construction of such culvert
was a matter within the provisions of s. 573
of the Municipal Act (R.8.0. 1887, ¢. 184),
and a new by-law authorizing it was not

necessary. wschereau, J., dissenting. 22
A.R. (Ont.) 330, affirming 25 O.R. 465, re-
versed. Canadian Pacific Ry, Co. v. Town-

ship of Chatham, 25 Can. 8.C.R. 608.
|Leave to appeal to Privy Council refused.

Dist. East Gwillimbury v. King, 20 O.L.R.
510.]

HigaER AND LOWER LANDS; DRAINAGE.
Lands of railways under the jurisdiction
of the Parliament of Canada are subject, in
the Province of Quebee, to art. 501 C.C.,
and are bound to receive water flowing
naturally from higher lands. A ditch on the
line between two higher lands, required by
the needs of cultivation, is not an aggrava-
tion of the servitude of the flow of the
water, although it thus receives the water
from the two higher lands and ends on the
lower land of the railway company. If the
company dams the ditch where it reaches
its land, it will be liable in damages and will
be ordered to remove the obstruction and
allow the water to come on its land. The
company made a ditch on each side of its
road. For want of sufficient slope the water
remained stagnant, making the adjoining
lands wet and hinde ring their cultivation:-
Held, that the company was liable in
rlnnuxt-s to the owners of such adjoining
lands. The first paragraph of s. 196 of the
Railway Act, 1903 (3 Edw. VII. c. 58) does
not apply to railways actually constructed
when it was passed, and only the Railway
Committee of the Privy Council—not the
present  Board—ean order the company
owning such a railway to construct works
for mnducllnu water which it is bound to
receive on its land or to give a greater slope
to its ditches. Langlais v. Grand Trunk
ly. Co.,, QR. 26 8.C. 511 (Sup. Ct.),

lirme d h\ Court of King's Bench, 30th
May,

PURPOSES OF RAILWAY EFFICIENCY
OF INJURY BY WATER.

When a system of drainage established
upon the construction of the railway is sub-
sequently found to be insufficient, improve-
ments may be made therein, and such
further drainage works executed as will
assist in keeping the railway in efficient con-
dition and relieve it from danger of injury
by water. For this purpose t! l‘le company
may avail itself of the power contained in

DANGERS

the Railway Act, 1003, s. 118 (m), to make
drains into or lhmuuh lands adjoining the
railway and the lands of others as far us
may be reasonably necessary to effect the

| purpose for which they are constructed.

Naturally such drainage works must be
adapted to the formation of the lands re-
quiring to be drained without regard to the
ownership of the particular strips or parcels
of land through which it is necessary to
carry them. Insuch cases ownership should
not be treated as an element in dete rmining
whether or not any |mrtuulur lands are
“lands adjoining the railway.” Canadian
Pacific Ry. Co. v. Murphy, 5 Can. Ry. Cas.
177.

Fruune ve cunverr; CATTLE PAss; Sus-
STITUTING DRAINAGE PIPE.

In an action against the defendants for
(Lunuys for filling up a culvert used as a
cattle pass under the defendants’ embank-
ment and substituting a drainage pipe,
the plaintiff claimed the right to have the
culvert maintained at its full size under an
agreement made at the time of construc-
tion, providing that the flow of the waters
of a certain drain upon the lands to be
crossed by the railway should not be in-
terfered with, that he had acquired an
easement by preseription and that under
57 of the Railway Act the defendants
umhl not fill in the culvert without leave
of the Board:—Held, (1) That the de-
fendants had the right to substitute any
other means of drainage to enable the water
to flow through the drain mentioned in the
agreement. (2) That no easement by
le seription had bm-u n(lmrl'(l Ci mmdiun
Yacific Ry, Co. v. Guthrie, 31 8.C.R. 155,
1 Can. I(_\ (u 9, followed. (3) That
8. 257 of the Railway Act did not apply.
Oatman v. (-r.mll Trunk Ry. Co., 12 Can.
Ry. Cas. 521, 2 O.W.N. 21, 16 O.W.R. 905.

IRmIGATION WORKS; DUTY TO PROTECT HIGH-
WAY CROSSINGS,
37 of North-West Irrigation Act, 61
Viet. (Can.) e. 35, providing that any per-
son or company constructing an irrigation
works should during such construction
keep open for safe and convenient travel
“all public highways therefore publicly
travelled as such,” when they are crossed
by such works, and shall, before the water
is diverted into, conveyed or stored by any
such works, extending into or crossing sue
highway, construct, to the satisfaction of
the Minister of the Interior, a substantial
bridge, not less than a certain number of
feet in breadth, with proper and sufficient
approaches thereto, over such works, and
always thereafter maintain every such
bridge and approaches thereto, has, of
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course, no application to road allowances as
in its own words it deals only with ‘“all
bublie highways theretofore publicly travel-
ed as such.” Rex. v. / {n rta Ry. and
Irrigation Co., 7 D.L.R. 513, [1912] A.C.

827

DRUNKENNESS.

For ejecting drunken passenger from
train, see Carriers of Passengers.

EASEMENTS.
See Right of Way; Farm Crossings.

DOMINANT AND SERVIENT TENEMENTS,

When the ownership of the dominant
and servient tenements is united the ser-
vitude is extinet by confusion unless the
relation of common servitude between
the two parcels is maintained by the owner
through a written instrument declaring
his intention therefor. Rosaire v. Grand
Trunk Ry. Co., 42 Qu=,8.C. 517 (Sup. Ct.).

EJECTION FROM TRAINS,

See Street Railways; Carriers of Pass-
engers.

For Expulsion from car for non-payment
of fare, see Street Railways.

Ejection for non-compliance with re-
quirements of ticket, see Tickets and Fares.

For expulsion of drunken passenger, see
Carriers of Passengers.

ELECTRICITY.

See Wire Crossings; Telegraph and Tele- |

phones; Street Railways.

ELECTRIC RAILWAYS.
See Street Railways.

EMBANKMENTS.

Embankment causing additional servitude,
see Expropriation,

INJURY TO PROPERTY BY CONSTRUCTION OF
EMBANKMENT.

F. brought an action on the case against
the G.T. Ry. Co. for having been deprived
of access from his property to the street
by the building of an embankment. The
defendants claimed that the work was

done by the P. & C. Lake Ry. Co. who
were the parties, if any, liable to plaintiff:—
Held, affirming the judgment of the Court of
Appeal for Ontario and of the Divisional
Court, that the evidence established the
liability of the defendants. Grand Trunk
Ry. Co. v. Fitagerald, 19 Can. 8.C.R. 359,
|

| EMBANKMENT CAUSING FLOOD; OBSTRUCTION
10 INGRESS AND RGRESS; TRESPAss;
CONTINUING DAMAGE,
In 1888 the Canada Atlantic Railway
Company ran their line through Britannia
Terrace, a street in Ottawa, in connection
with which they built an embankment and
raised the level of the street. In 1895 the
plaintiffs became owners of land on said
street on which they have since carried
on their foundry Fusiness. In 1900 they
brought action against the Canada
Atlantie way Company alleging that
the embankment was built and level raised
unlawfully and without authority and claim-
ing damages for the flooding of their prem-
i 1 obstruction to their ingress and
ss in consequence of such work:—Held,
that the trespass and nuisance (if any)
complained of were committed in 1588,
and the then owner of the property might
have taken an action in which the damages
would have been assessed once for all.  His
right of action being barred by lapse of time
when the plaintifi’s action was taken the
same muh, not be maintained., Chaudiére
Machine and Foundry Co. v. Canada
| Atlantic Ry. Co., 2 Can. Ry. Cas. 306, 33

Can. 8.C.R. 11.
[Followed in Anctil v. Quebee, 33 Can
R. 349; referred to in Bureau v. Gale
36, S.C. 88; Clair v. Temiscouata
v. Co., 37 N.B.R. 621.

RIPARIAN RIGHTS; ACCESS TO HARBOUR; Coxn
SBTRUCTION OF EMBANKMENT.

Application by land owners that in cas
the respondents’ plans were filed for a
proval, authorizing the respondent !

| construct a solid embankment across th
entrance to Market Cove the rights of the
| parties located thereon should be protected
| The respondent had already by the con
struction of a solid embankment cut off al
| access from the Harbour of Prince Rupert
to all points around the Cove or Bay
Held, (1) That these applicants by taking
leases of lots abutting on the Cove acquired
| access to the water and riparian rights
| (2) That the statement of the respondent
when withdrawing the location plans that
the embankment was constructed on their
own lands was untrue, but even if the re-
spondent had title to the said lands it had
no right to construct its railway without

—— -~

T~
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approval of the route map by the Minister
and the location pldllﬂ by the Board. (3)
That the applicants’ lands and business
had been damaged and injured by the
wrongful and illegal acts of the re: npumll»nt.
(4) That there was no necessity for the em-
bankment and no reason existing why a |
means of access inward and outward should
not have been left. (5) That the respondent
must leave an opening in the embankment
at least 30 feet wide. Rochester v. Grand
Trunk Pacific Ry. Co., 13 Can. Ry. Cas.
421.

[Affirmed in 15 Can. Ry. Cas. 306.]

CONSTRUCTION AND OPERATION; Ramway
CROSSING; SuswAY; CONTRIBUTION,

The Canadian Northern Ontario l{ull\\ ay
crossed under the line of the (
Railway by means of a subway
quently the Campbellford, Le io
and Western Railway obtained authority
from the Board to cross the C.N.O. Ry.,
using for that purpose the embankment of
the same subway:—IHeld, that the C.N.O.

Ry. was not entitled to receive any contri-
bution from the C.L.O. & W. Ry. towards |
the expense it had already incurred in

making the embankment. Campbellford,
Lake Ontario and Western Ry. Co. v. Can-
adian Northern Ontario Ry. Co., 14 Can.
Ry. Cas. 220. |

EMBARGO.
See Cars.

EMINENT DOMAIN.
See Expropriation.

EMPLOYEES.

A. In General; Wages; Insurance.

B. Injuries to Employees; Workmen’'s
Compensation.

C. Safety as to Place and Appliances.

D. Signals and Warnings.

E. Health Protection.

F. Licensee; Trespasser; Free Pass.

G. Assumption of Risk; Volens.

H. Negligence of Fellow-Servant.

I. Duty of Care; Contributory Negli- ‘
gence.

J. Rules and Orders.

K. Limitation of Liability.

L. Independent Contractor.

M. Injuries by Employees.

N. Sufficiency of Jury Findings.

EMBANKMENTS

| inion
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_For measure of damages and compensa-
tion, see Damages.

For injuries to employees on Government

railways, see Government Railways.
_ For constitutionality of statute prohibit-
ing agreements exempting employers from
liability for negligence, see Constitutional
Law.

For limitation of actions, see Limitation
of Actions.

For regulation of safety of employees, see
Board of Railway Commissioners

For employees’ patents of inventions, see
Patents and Inventions.

For injuries to employees of telegraph or
telephone companies, see Wire Crossings;
Telegraph and Telephone.

For injury to brakeman
bridge, see Bridges

For regulation of section men,
of Railway Commissioners.

by overhead

800

Board

A. In General; Wages; Insurance.
WORKMEN'S COMPENSATION; PROVINCIAL REG-

ULATION OF RAILWAY EMPLOYMENT
The Dominion railways are
provincial legislation on the re
tween master and servant,

subject to
ations be-
such as the

| Workmen's Compensation for Injuries Act,

unless the field had been covered by Dom-
legislation ancillary to Dominion
legislation respecting railways under the
jurisdiction of Parliament, and sub-s. 4 of
8. 306 qualifies its main clause and excludes
its operation where the injury complained
of comes within the jurisdiction of, and is
specially dealt with by the laws of the
Province in which it takes place, provided
such laws do not encroach upon Dominion

powers. C.P.R. Roy, [1902] A.C. 220,
diﬂtinuuiqhwl C 'm.ulu Southern v. Jackson
(l\'K)) 17 8.C.R. 325, followed. Sutherland

Can. North.
4!'.‘), 21 Man.

R
L.R.2

(u 13 Can. Ry. Cas.

TERMINATION OF EMPLOYMENT; LENGTH OF
NOTICE.

Where a railway conductor had been em-
ployed continuously for twelve years by
the same railway company and the practice
of the company had been not to dismiss
employees of that grade in their service
without holding an official enquiry, it may
be assumed, in the absence of any contract
to the contrary, that he should have a
reasonable notice of the termination of his
engagement other than for cause, and dam-
ages for wrongful dismissal are properly
computed on the basis of the conductor
being entitled to three months’ notice. Hal-
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vifie Ry. Co., 7 D.L.R.

liday v. C,
23 O.W.R. 168, 15 Can,

108, 4 O.W.N.
Ry. Cas. 275.

CONTRACT OF EMPLOYM
FOREMAN.

A railway company is not liable to an
employee as for breach of an agreement
by its foreman to allow such employee, as
pay for his services and in addition to per
diem wages, to cut hay growing on the
company’s premises, where the wages pro-
per agreed upon were at the maximum rate
which the foreman, who employed him, was
authorized to allow, and where there was
no shewing that the foreman was author-
ized to bind the company by the agreement
respecting the hay, though it was his duty
to see that the hay was removed. Cleve-
land v. Grand Trunk l(\ Co., (Ont.) 11
D.L.R. 118, 15 Can. Ry.

EMPLOYMENT OBTAINED BY INFANT MISREPRE-
ENTI IS AGE; WHETHER THIS CON
STITU ND WILFUL MISCON-
puer”’ Rl-u»uq» SIGNED BY INFANT.

The mul\mg of a false representation by
an infant to the effect that he is of full age
|n order to secure employment is not such
“serious and wilful misconduct or serious
neglect’” as disentitles the applicant to re-
cover under the Workmen's Jnm;u ensation
Act, 1902, it not uppn-nrimz that the acci-
dent in question was “attributable solely”
to such misrepresentation. An infant hav-
ing been injured in the course of employ-
ment so obtained, signed a release, but
subsequently tendered repayment of the
consideration for the release:—Held, that
this was not a bar to his recovering. Darn-
ley v. Canadian Pacific Ry. Co., 14 B.C.R
15.

T; AUTHORITY OF

as. 1065,

EMPLOYEES ENGAGED IN MANUAL LABOUR;
Conpucrors AND MotorMEN; LIEN FoRr
WAGES.

Motormen and conductors on electric
tramways and teamsters who haul the
materials, remove the snow, etc., for these
tramways are ‘“‘employees of railways en-
gaged in manual labour’’ within the meaning
of paragraph 9 of art. 2009 C.C. These
employees have a lieu on the tramway and
its appurtenances for three full months’
wages without regard to the date of seizure
or of the sale that may be made of 1|
Paquet v. New York Trust Co., Q.R. 15
K.B. 179, reversing 28 8.C. 178,

[Followed in Rousseau v. Toupin Q.R.
32 8.C. 232.]

SEAMAN'S WAGES; SUNDAY LABOUR IN PORT;
REFUSAL TO PERFORM,
The claimant was a seaman on one of the
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contestants’ vessels. He was discharged,
and, when paying him his wages, the con-
testants deducted $8 because he refused to
work and did not work in port, on Sundays
in discharging and loading cargo. He
brought this action, under s. 187 of the
Canada Shipping Act, to recover the $8:—
Held, that the command to “‘work cargo”
on Sunday for the purpose of hastening the
voyage, thereby making it more profitable
to the contestants, was not such a command
as the claimant was bound, under the terms
of his articles, to ok he evidence did not
bring the work within the exception of
“‘works of necessity and mercy” in 8. 12 of
the Lord's Day Aect, R.8.C. 1906, ¢. 153:-
Held, also, that, if the refusal to “‘work
cargo’” on Sundays was an infraction of the
claimant’s articles, it was waived by the
retention of the claimant in the contestants’
service after the breach; and that the de-
duetion from the wages was improperly
made. Green v. Canadian Pacifie Ry. Co.
18 W.L.R. 608 (B.C.).

[Miller v. Brant, 2 Camp. 590, and Train
v. Bennett, 3 C. & P. 3, followed.]

INSURANCE OF RAILWAY EMPLOYEES; UN-
REASONABLE CONDITIONS.

It is a reasonable regulation, and not con-
trary to good morals and puth order, for
an association organized to insure the em-
ces of a designated railway company
nst injury or death, to provide by by-
law that it will pay but one-half of the
amount due on the death or injury of a
member caused by the default of the rail-
way company, unless any action brought
therefor against such railway company
shall first be formally dismissed or with-

drawn. Cousins v. Moore, D.L.R. 85,
42 Que. 8.C.
[Referred toin ( ousing v. The Brother-

hood ete., 6 D.L.R. 26, 42 Que. 8.C. 110.]

INSURANCE SOCIETIES; DEMAND OF BENEFITS

The exhibition of a certificate of mem-
bership in a mutual association organized
to insure the employees of a railway com-
pany against death or injury, to the secre-
tary-treasurer of the unmn-in!iun, and an
offer by the latter to pay the amount due
thereon, if, as rc‘quin'(f by a by-law of the
association, a release was furnished of all
claim against the railway company for
causing the death of a member, and the
giving by that officer of a printed receipt
to that effect constitute a sufficient demand
of payment. Cousins v. Moore, 6 D.L.R.
35, 42 Que. 2. 156,

[Referred to in Cousins v. Brotherhood
etc., 6 D.L.R. 26, 42 Que. 8.C. 110.]
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B. Injuries to Employees; Workmen's Com-
pensation.

CONFLICT OF LAWS; INJURIES TO EMPLOYE

The civil liability, in a matter of délit
or quasi-délit, is Hll')j(‘(‘( to the rule lex loci
regll actum, Therefore, workmen engaged
in Quebee to work in Quebee and Ontario,
who are injured through the act or fault of
their employers in Ontario, have only the
remedy given by the laws of that Province.
“hv'n the evidence shews that the foreign
law does not recognize the right to the pro-
ceedings taken by the plaintiff, and upon
which a verdict was found in his favour,
his action should be dismissed non obstante
veredicto, a new 'ri‘\l being useless.  Grand
Trunk Ry. Co. v. Maclean, Q.R. 21 K.B.
269, reversing .i 8.C. 394,

EMPLOYMENT ACCIDENT LAWS; FOREIGN rAw,
Upon a request to authorize a suit by
virtue of the employment accident law it
is not the place to decide if it is the law of
the I'urmpm provinee, that will apply in such
a case, since the petitioner has shewn a
sufficient cause of action. Bonidetti v.
(zm-ullun Pacific Ry. Co., 13 Que. P.R.
20 (Sup. Ct.).

[Gabella v. The Grand Trunk Ry. Co., 12
Que. P.R. 329.]

Liasiary o MASTER; CONFLICT OF LAWS,
Held, liability for tort is governed by the
lex loci actus, and, in an action by an em-
ployee against his |~m||ln)“ arising out of a
personal injury, is not affected by the laws
of the place where the contract of lease and
hire of work was made. Hence when a
railway company running trains in both the
provinees of Ontario and Quel sbee hired one
of its servants in Quebec, and he was in-
jured through the fault of the company in
Ontario, his claim for l'lnln[n'nsu(inll is
governed by the law of the latter provinee,
l)upnnl v. Quebee Steamship Co., Q.R.
Lee v. Logan, Q.R. 31 S.C. 469
and 39 8.C.R. 311; Albouze v iskaming
Navigation Co., QJ{. 38 8.C referred
to. Marleau v. Grand Trunk Ry. Co.,
12 Can. Ry. Cas. 149, Que. R. 38 S.C. 304.
[Reversed in part Que. R. 21 K.B. 269, 14
Can. Ry. Cas. 284.]

CONFLICT OF LAWS; LIABILITY OF MASTER.

(1) Common law liability, in cases in-
volving delict or quasi delict, is governed
by the lex loci regit actum. Hence work-

men hired in Quebec to be employed in
Quebee and Ontario, who are injured by
the positive act or by the fault of their
employers in the latter province, have no
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remedy except under the provisions of its
laws. (2) When the evidence shews that
the foreign law does not admit of the remedy
relied upon by the plaintiff, and upon which
a verdiet has been given in his favour by
the jury, he must be nonsuited, non ob-
stante veredicto, a new trial being in-
effective. nd Trunk Ry. Co. v. Marleau,
14 Can. Ry. Cas. 284, Q.R. 21 K.B. 269.

[Marleau v. Grand Trunk Ry. Co., Q.R.
38 8.C. 304, 12 Can. Ry. Cas. 149, reversed
in part.]

INJURY RESULTING IN DEATH;
WIDOW; PRESCRIPTION.

Cram or

The husband of respondent was injured
while engaged in his duties as appellants’
employee, and the injury resulted in his
death about fifteen months afterwards, No
indemnity having been claimed during the
lifetime of the husband, the widow, acting
for herself as well as in the capacity of
rutrix for her minor child, brought an
action for compensation within one year
after his death:—Held, reversing the judu-
ment of llu Superior Court, and the Court
of Queen's Benceh for Lower Canada (appeal
side) (Fournier, J., disse nting), (1) ||1.|l the
respondent’s right of action under 1056,
C.C., depends not only upon the nhunul(r
of the act from which death ensued, but
upon the condition of the decedent’s claim
at the time of his death, and if the claim
was in such a shape that he could not then
have enforeed it, had death not ensued, the
article of the code does not give a right of
action, and creates no liability whatever
on the person inflicting the injury. (2) That
as it appeared on the record that the plain-
tiff had no right of action, the Court would
grant the defendant’s motion for ]lldunml
non obstante veredicto. Art. 433, C
(3) That at the time of the death of the
respondent’s husband all right of action was
prescribed under art, 2262, C.C., and that

| this preseription is one to which the tribunals

are bound to give effect,
pleaded. Arts. 2267 and 218
6 Q.B. 118, M.LR. 5 8.(
Canadian Pacific Ry. €
Can. 8.C.R. 202.
[Reversed in [1892] A.C. 481;
guished in The Queen v. Grenier, 30 C an.
\( R. 42; uppliml in Re Aird, Q.R. 28 8
: (.r.unl Trunk Ry. Co. v. Miller, 34
8.C I( £ Lavoie v. Beaudoin, Q.R.
S 253; Zimmer v. Grand Trunk
Ry. Co. 19 A.R. (Ont.) 693; considered in
De Ln\'ul Separator Co. v. Walworth, 13
B.C.R. 76; R. v. Union Colliery Co., 7
B.C.R. 251; followed in Miller v. Grand
Trunk Ry. (‘n, ]l‘KNn A.C. 187; Robillard
v. Wand, Q.R. 17 S.C. 474; Walkerton v.

although not
, C.C. M.L.R.
, reversed.
. Robinson, 19

distin-
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Erdman, 23 S.C.R. 362;
Canada Newspaper Syndicate v. Gardner,
Q.R. 32 8.C. 4')4 Canadian Pac. Ry. Co.
v. Lachance, 42 S.C.R. 205; Gosselin v.
The King, 33 h C R. 264; Ikumu v, Cana-
dian Pac. Ry. C 2 B.C.R. 456; Miller v.
Grand Trunk Ry. Co., Q.R. 21 8.0. 351, 362;
Warboys v. Lachine Rulmls Hydraulie und
Land Co., Q. l( 22 S.C. 542; applied in
Montreal v. McGee, 30 S.C.R. .)86 Montreal
Street Ry. Co. v. Brialofsky, Q. R. 19 K.B.
338; discussed in Grand Trunk Ry. Co. v.
Mill(-r Q.R. 12 K.B. 11; followed m I)upum
v. Canadian Pac. Ry. Co., Q.R. 128
Grenier v. The Queen, '6 Ex. C. R 5
Griffith v. Harwood, Q.R. 9 Q.B. i
Thibault v. Vanier, Q.R. 11 8.C. 495; re-
ferred to in Ordman v. Walkerton, 20 O.A.R.
444; Martial v. The Queen, 3 Ex. C.R. 127.]

WroNGFUL DEATH; RIGHT OF WIDOW.

An appeal to earlier law and decisions for
the purpose of interpreting the provisions
of a statutory Code can only be justified on
some special ground, such as the doubtful
import or previously acquired technical
meaning of the language used therein:—
Held, that the Civil C mt* of Lower Canada
does not make it a condition precedent to
the right of action given by s. 1056 to the
widow of a person dying as therein men-
tioned, that the deceased’s right of action
should not have been extinguished in his
lifetime by prescription under s. 2262 (2),
The death is the foundation of the right
given by the former section, which is
governed by the rule of preseription con-
tained therein, and is exempt from the rule
of prescription which barred the claim of
the deceased. Robinson v, Canadian Pac.
Ry. Co., [1802] A.C. 481.

(19 Can. LR. 292 reversed;
6 Q.B. 118, M.L.R. 5 8.C, 225, restored.]

ACCIDENT TO EMPLOYEE; PERFORMANCE OF
DUTY; CONTRIBUTORY NEGLIGENCE.

J., a switch-tender of the C.8. Ry. Co.,
was obliged, in the ordinary discharge of
his duty, to cross a track in the station yard
to get to a switch, and he walked along the
ends of the ties, which projected some six-
teen inches beyond the mi{s. While doing
80 an engine came behind him and knocked

referred to in |

M.L.R. |

him down with his arm under the wheels |
and it was cut off near the shoulder. On |

the trial of an action against the company
in consequence of such injury the jury found
that there was negligence in the manage-
ment of the engine in not ringing the bell
and in going faster than the law allowed.
They also found that J. could not have
avoided the accident by the exercise of
reasonable care:—Held. that the Work-

(INJURIES). 308

men’s Compensation for Injuries Act of
Ontario, 49 Vict. c. 28, applies to the C.8.
Ry. Co. ,uutmlhstnmlmzn has been brought
under the operation of the Government
Railways Act of the Dominion:—Held, also,
Gwynne and Patterson, JJ., dlsscntmg. that
there was no such negligence on J.'s part as
would relieve the company from liability
for the injury caused by improper conduct
of their servants and tfw judgment of the
Court_below sustaining a verdict for the
|)lmn||ﬂ' was right, therefore, and should
he affirmed. Canada Southern Ry. Co. v
Jackson, 17 Can. S.C.R. 316.

[Considered in Wallman v. Canadian Pac.
Ry. Co., 16 Man. L.R. 92; discussed in
Washington v. Grand Trunk Ry. Co., 24
A.R. (Ont.) 183; refeired to in Atcheson
v. Grand Trunk Ry. Co.,, 1 O.L.R. 168;
Crawford v. Tilden, 13 O.L.R. 169; relied
on in Canadian Pac. Ry. Co. v. Boisseau,
Q R. 11 K.B. 415; Canadian Pac. Ry. Co.

. The King, 39 Can. 8.C.R. 497; MeMullin
v. Nova Scotia Steel and Coal Co., 39 Can.
S ‘I{ 607; Re Railway Act, 36 C an. S.C.R.
151,

INJURY BY WEEDS GROWING ON TRACKS.

For a railway company to permit grass
and weeds to grow on a side track is not
such negligence as will make it liable to
compensate an employee who is injured in
consequence of such growth while on the
side track in the course of his employment
6 B.C.R. 561 affirmed. Wood v. Canadian
Pac. Ry. Co., 30 Can. 8.C.R. 110.

[\pz»hml in Hill v. Granby Consol. Mines
12 B.C.R. 125; Jamieson v. Harris, 35 Can
S.C.R. 639; re oferred to i Janada Woollen
Mills v. Traplin, 35 Can. . 448; Center
Star v. Rossland Miners’ Union, 11 B.C.R
205; Warmington v. Palmer, 8 B.C.R. 349.|

._/

INJURY TO cONDUCTOR; PERSON IN CHARGE;
MotorMAN; WORKMEN'S COMPENSATION
Acr.

The motorman of an electric car may be
a “‘person who has charge or control” with-
in the meaning of 8. 3 of the Workmen's
Compensation Act (R.8.0. [1897] e. 160),
and 1if he negligently allows an open car to
come in contact with a passing vehicle
whereby the conductor, who is standing on
the side in discharge of his duty, is struck
and injured, the electric company is liable
in damage for such injury. Judgment
of the Court of Appeal (Snell v. T
ronto Ry., 27 O.A.R. 151) affirmed. To-
ronto Ry. Co. v. Snell, 31 Can. 8.C.R. 241

ServanT's pUTY; CONTRIBUTORY NEGLI
GENCE; EmMproyers’ Liasiuiry Act.
F., a conductor and brakeman in the em-
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ploy of the defendant company, while turn-
ing the brake wheel fell from his train and
was run over and killed. The nut which
fastens the brake wheel to the brake mast,
and which should have been on, was not on,
and so the wheel came off and the accident
resulted. It was the duty of the deceased
to examine the cars of the train and see
that they were in good order before leaving
the station which the train was just leav-
ing:—Held, affirming Irving, J., in an ac-
tion by F.'s personal representatives, to
recover damages in respect of death, that
it was F.’s own neglect in not seeing that
the brake was in a secure condition, and
that there was therefore no case for the
jury. Faweett v. Canadian Pacific Ry. Co.,
32 Can. B.C.R. 721, affirming 8 B.C.R. 303.
[Referred to in Deyo v. Kingston and
Pembroke Ry. Co., 8 O.L.R. 588,]

WORKMEN'S COMPENSATION,

An action under the Workmen'’s Compen-
sation Act when the amount claimed is not
stated, is of the second class, even when the
verdict against the defendant is for $300
and $32.50 per month for twenty-four
months. Rivet v. Grand Trunk Ry. Co.,
13 Que. P.R. 334 (Sup. Ct.).

EMPLOYMENT ACCIDENT LAWS; B 8.

When art. 2 of statute 9 Edw. VII.
¢. 66, relating to employment accidents,
allows to an employee an income in a case
when he receives an injury during his em-
ployment, which injury carries with it a
permanent partial incapacity, it is on con-
dition that his professional capacity would
decrease, and be lasting in reduction of his
salary. It is this reduction of salary that
should be the basis of figuring the income
to which the employee will have a right,
income which will amount to one-half the
reduction in salary which he suffered
through the accident. This essential con-
dition required by law will not apply when,
after the accident, the plaintiff voluntarily
renewed his employment with the same
salary as he received before the accident.
In such circumstances, he will find that
art. 2 of the above law is, by voluntary
act of the plaintiff, rendered inapplicable,
and that, in the present state of the legis-
lation, he has no right to any income. Cater
v. Grand Trunk Ry. Co., 18 Rev. de Jur. 27.

WorkMEN's CompENSATION Act; REVIEW OF
ARBITRATOR'S FINDING.

An arbitrator under the Workmen’s Com-
pensation Act, 1902, s. 2, sub-s. (3), having
jurisdiction to settle any question as to
whether the employment is one to which
the Act applies:—Held, Irving, J.A., dis-
senting, that the only way to review the
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arbitrator's finding thereon is by a case
submitted under s. 4 of the second schedule.
Per Morrison, J., on the motion to set
aside the award of the arbitrator:—The
work of eclearing land from the natural
growth thereon 1s not a work of construc-
tion, alteration or repair meant by the Act
to be termed an engineering work. Basanta
v. Canadian Ry. Co., 16 B.C.R.
304, 18 W.L.R.

ATION;  DEatn
OF MOTHER.
who, though forbidden by a
superior official, jumps on a train and is
killed, is not the vietim of an accident hap-
wening in the course of his employment.
Moreover, his fault is inexcusable and
makes the accident one intentionally pro-
duced by himself. The mother of a work-
man killed by an accident in eourse of his
employment, who has re-married and lives
with her husband cannot claim that the
vietim had been her sole support, and,
therefore, is not entitled to the recourse
given by the Act respecting Accidents to
Workmen to the ascendants in such case.
Jetté v. Grand Trunk Ry. Co., Q.R. 40
8.C. 204 (Sup. Ct.).

OF

WORKMEN'S COMPENSATION; ALIEN DEPEND-
ANTS RESIDING IN A FOREIGN COUNTRY.
The provisions of the Workmen’s Com-
pensation Act, 1902, awarding compensa-
tion to the dependants of a deceased work-
man in circumstances provided for in the
Act, do not apply to alien dependants of
such workman resident in a foreign country.
Krzus v. Crow’s Nest Pass Coal Co., 16
B.C.R. 120, 17 W.L.R. 687.

WorkMEN'S COMPENSATION AcT;
COMMON LAW ACTION,

The jurisdiction given to the Court in
the matter of the Workmen’s Compensa-
tion Act is special and limited. It is a sort
of procedure en conciliation, an occasion to
bring the parties together in order to pre-
vent a law suit if possible. (2) Although
it may be clearly shewn that the petitioner
has a rather weak case under the Work-
men’s Compensation Act, the Court would
not be justified to dismiss plaintiff's de-
mand in limine, (3) The Court has no juris-
diction to authorize the taking of a joint
special action under the Workmen's Com-
pensation Act and under the common law.
McMullen v. Grand Trunk Ry. Co., 13 Que.
P.R. 175.

Joining

DEATH WHILE HANDLING DYNAMITE; WoORK-
MEN'S COMPENSATION; COMMON EMPLOY-
MENT.

The death of the deceased was caused by
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carelessness and ignorance in the handling
of dynamite by the deceased and a fellow
workman named Anderson employed by
the roadmaster of the defendants to look

after the work. Anderson and White were
not competent persons to be so employed,
and the roadmaster was aware that they
were not:—Held, (1) The plaintiffs could
not recover under Lord Campbell’s Act, be-
cause the roadmaster was a fellow work-
man with the deceased. (2) The plain-
tiffs were entitled to recover damages under
the Workmen's Compensation for Injuries
Act, R.S.M. 1902, ¢. 178, because, by the
jury’s findings, the death was caused by
son of the negligence of a person in the
service of the employer who had superin-
tendence entrusted to him, whilst in the
exercise of such superintendence: |mruuruph
(b) of 8. 3. Dominion Natural Gas Co. v.

Collins, [1909] A.C. 440, 79 LJ.P.C. 16,
followed as to the duty of th«mv who cause
others to handle specially dangerous things.
White v. Canadian Northern Ry., 20 Man.
L.R. 57

INJURY TO BRAKEMAN; STHUCK BY SWITCH-
sTAND; FINDING OF JURY,
Leitch v. Pere Marquette Ry. Co., 2 0.
W.N. 617, 18 O.W.R. 433.

Emprovers’ viasiary acr; CoMMON  EM-
PLOYMENT; NEG IN OPERATING
RAILWAY IN MINE; CONTRIBUTORY NEG-
LIGENCE; STATUTORY OBLIGATION.

Bell v. Inverness Coal & Ry. Co., 4 E.L.R.

144, 405 (N.S.).

NEGLIGENCE; ACCUMULATION OF $NOW ; WORK-
MEN'S COMPENSATION ACT; NOTICE OF
INJURY.

The knowledge of the defendants of the
injury and the cause of it, at the time it
occurs, is (in case of death) a reasonable
excuse for the want of the notice of injury
required by 8. 9 of the Workmen’s Com-
pensation for Injuries Act, R.8.0. 1897, c.
160, where there is no evidence that they
were in any way prejudiced in their de-
fence by the want of it.  Where the deceased
received the injuries from which he died
by being run over by a train of cars, a state-
ment made by him immediately after he
was run over, in ﬂns“l‘r to a (|u<'ﬂl|nn as to
how it happened, I slipped and it hit me,”
was held admissible in evidence. lhomp—
gon v. Trevanion (1693). Skin. 402; Aveson
v. Kinnaird (1805), 6 East 188, 193, and
Rex v. Foster (1834), 6 C. & P. 325, follow-
ed. Upon that evidence, and evidence of the
slippery condition, by reason of snow and
ice, of the place where the deceased slipped
a question should have been submitte
to the jury whether he slipped by reason of
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such condition and whether such condition
was due to the negligence of the defendants.
Armstrong et al. v. Canada Atlantie Ry. Co.,
1 Can. Ry. Cas. 444, 2 O.L.R. 219.

[Reversed in 2 Can. Ry. Cas. 339, 4 O.L.R.
560.]

WORKMEN'S COMPENSATION AcT; Normice or
INJURY; REASONABLE EXCUSE FOR WANT
OF.

While the notice of in jury required by
8. 9 of the Workmen's Compensation for
Injuries Act, R.8.0. 1807, ¢. 160, is for the
employer’'s ro(u‘(mn ugnmsl stale or
imaginary claims, and to entitle him,
while the facts are recent, to make enquiry,
the injured workman is the primary object
of the legislative consideration; and under
such section and ss. 13 and 14, notice may
be dispensed with where there is reasonable
excuse for the want of it, the employer not
being prejudiced. What constitutes rea-
sonable excuse must depend upon the cir-
cumstances of each particular case, and
such may be inferred where there is the
notoriety of the accident, the knowledge
of the employers of the injury which re-
sulted in death, and its cause, and of a elaim
having been made on them by the deceased’s
representative. Judgment of the Divisional

| Court, 1 Can. Ry. Cases 444, reversed.
\rmstnmu v. Canada Atlantic Ry. Co., 2

Can. Ry. Cas. 339, 4 O.L.R. 560.

[Considered in Lever v. MecArthur, 9
B.C.R. 418; distinguished in Bell Bros. v
Hudson’s Bay Ins. Co., 2 8.L.R. 361; fol-
lowed in O’Connor v. Hamilton, 8 O,L.R.
391, 3 O.W.R. 918; Smith v. McIntosh, 13
O.L.R. 118; referred to in Giovinazzo v.
Can. Pac. Ry. Co., 19 O.L.R. 325; Iveson
v. Winnipeg, 16 Man. L.R. 364; O’'Connor v.
Hamilton, 10 O.L.R. 529, 6 O.W.R. 227;
l’7lnluﬂ'v v. Can. Iron Furnace Co., 10 O.L.R
3

WORKMEN'S COMPENSATION; EMPLOYER MEM-
BER OF INSURANCE SOCIETY; RELEASE.
An action for damages under Workmen's
Compensation Act against a railway com-
pany cannot be maintained where it appears
that the servant is a member of the Insur-
| ance Society of the company and actually
received benefits from it, the rules of the
society providing that no member shall
have any claim against the railway com-
pany for compensation on account of injury
or death from accident. Harris v. Grand
'llim2"k Ry. Co., 3 Can. Ry. Cas. 172, 3 O.W.
. 211,

WORKMEN'S COMPENSATION FOR INJURIES
AcT; SUPERINTENDENCE; DEFECTS 1IN
WORKS, PLANT, ETC.

| While one railway employee H. was en-
Y A
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gaged with another railway employee D.
in loosening a hand brake on a flat car, the
brake being suddenly released by D., H.
was thrown from the car by the revolving
handle of the brake and received injuries
from which he died. D. had general super-
intendence over H., but had given no orders
to H. as to this particular job, and had
voluntarily come to the assistance of H.
when H. was alone unable to loosen the
brake in question:—Held, that D. was not
acting in the course of his superintendence
nor was H, acting in conformity to any order
of D. The use upon a flat car of a “T"
brake, that is, a brake having for a handle
a straight iron crossbar at the top of the
brakemast instead of a wheel brake, that is,
a brake having for a handle a wheel, is not
a defect in the condition or arrangements
of the ways, works, machinery or plant of
a railway company. In an action for dam-
nﬁes for injuries the presiding judge virtu-
ally directed the jury to find for the de-
fendants. Despite his direction the jury
answered all the questions submitted to
them in favor of the plaintiff. The trial
judgc, having set aside the findings of the
ury as perverse and dismissed the action,
is judgment was affirmed by a Divisional
Court. Hodson v. Toronto, Hamilton &
Buffalo Ry. Co., 3 Can. Ry. Cas. 280,

NEGLIGENCE OF FELLOW - SERVANT; DEFECT
IN MACHINERY; DEFECTIVE SYSTEM OF
INSPECTION; WORKMEN'S COMPENSATION
ACT.

In an action brought against a railway
company to recover damages because of
the death of a fireman who was scalded |
by steam which escaped in consequence of
the giving way of a water-pipe in an engine,
evidence was given on lw,mlf of the plain-
tiff that the type of engine in question was
of dangerous construction and especially
liable to accidents of the kind, but it was
shewn on cross-examination of the plain-
tiff’s witnesses that the use of engines of
this type was well established and that
they had many points in their favour:—
Held, that the principle adopted in actions
of negligence against professional men
should be applied, namely, that negligence
cannot be found where the opinion evidence
18 in conflict and reputable skilled men have
approved of the method called in question.
At common law a master is bound to provide
Vmper appliances for the carrying on of
iis work, and to take reasonable care that
appliances which if out of order will cause
danger to his servant are in such a condi-
tion that the servant may use them with-
out incurring unnccessary danger. These
duties he may discharge either personally

or by employing a competent person in
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his stead, and the purpose of sub-s. 1 of
8.3 of the Workmen’s Compensation for In-
juries Act, R.S.0. 1897, ¢. 160, as modified
y 8. 6, sub-s.1, is to take from the master his
common law immunity for the neglect of
such a person. Where therefore an acei-
dent occurred as the result of the givin,
way of a water pipe in an engine which ha
not long before been in the defendants’
repair shop for the purpose of having the
water pipes repaired, it was held that the
inference might be drawn that there had
been negligence on the part of the workman
entrusted with the duty of making the re-
pairs and either absence of inspection or
negligent inspection, and that if an infer-
ence of either kind were drawn the de-
fendants would be liable. A nonsuit granted
by Meredith, J., was therefore set aside
and a new trial ordered. Schwoob v.
Michigan Central Ry. Co., 4 Can. Ry. Cas.
242, 9 O.L.R. 86.

[Affirmed in 10 O.L.R. 647, 5 Can. Ry, Cas.
58.]

NEGLIGENCE; DEFECT IN MACHINERY; WORK-
MEN'S COMPENSATION ACT.

An appeal by the defendants from the
order of a Divisional Court, 9 O.L.R. 86,
4 Can. Ry. Cas. 242, setting aside a nonsuit
and directing a new trial, was heard by
Moss, C.J.0., Osler, Maclennan, Garrow,
and Maclaren, JJ.A., on the 29th Septem-
ber, 1905, and on November 13, 1905, the
Court gave judgment agreeing that a new
trial was properly directed, and dismissin,
the appeal. Schwoob v. Michigan Central
Ry. Co., 5 Can. Ry. Cas. 58, 10 O.L.R. 647.

DEFECT IN MACHINERY; DEFECTIVE SYSTEM
OF INSPECTION; WORKMEN'S COMPEN-
SATION,

On the trial of this action—which was
against a railway company to recover dam-
ages for the death of the deceased through
scalding by the escape of steam occasioned
by the giving away of a water tube in a
locomotive engine on which he was workin
—the jury, in answer to questions submitte
to them, which, with the answers to them,
are set out in the report, found that the
death was caused by a defect in the con-
dition of the locomotive, “through the de-
fendants not supplying proper inspection,’
the defect itsell not being specified, but
from a discussion which the trial Judge
had with the jury when they brought in
their answers, and from the answers to fur-
ther questions submitted to them, such
defect it appeared consisted in the fact
that the end of the tube in question had
not been sufficiently ‘‘belled’” by one J.,
who had put the tube in the boiler:—Held
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that there was no evidence to support |
liability at common law, but that the evi-
dence and findings of the jury sufficiently
established what the defect was, and that
J. was a person entrusted with the work, so
that there was liability under the Work-
men’'s Compensation Act, in respect of
which the deceased’s widow and adminis-
tratrix could maintain the action, and was
entitled to recover the damages assessed
by the jury under the above Act. Mere-
dith, J.A.," dissenting on the question of
liability under the Act. Schwoob v. \li('h-
igan Central Ry. Co., 6 Can. Ry. Cas. 28
13 O.L.R. 548.

[Referred to in Hanly v. Michigan Cen-
tral Ry. Co., 13 O.L.R. 560, 6 Can. Ry. Cas
240.]

WorkMEN'S COMPENSATION AcT; LICENSEE;
SraTuToRY pUTY; DEFECTIVE SYSTEM
Section 9 of the Workmen's Compensation
for Injuries Act, which requires notice of
the injury to be given, provides that the
notice must be given within twelve weeks
after the occurrence of the accident causing
the injury, and that in the case of death
the want of notice shall not bar the action
which the Act gives, li the Judge is of
opinion that there was “reasonable excuse’
for the want of nuliu‘ —Held, that ixuur-
ance of the law is not a ‘‘reasonable excuse’
and in this case the plaintiff, the brother
of the deceased person who was injured,
might have given the notice before he was
appointed administrator, and his solicitor’s
mistaken idea to the contrary did not ex-
cuse the want of the notice; and the action
therefore failed. Judgment of a Divisional
Court reversed. The deceased was employ-
ed by the defendants as a workman on the
tracks in a railway yard, and, when cross-
ing the trackswith ‘otherworkmen on his way
home from work, was struck by an engine
and killed. The negligence alleged was
that the engineer in charge of another engine
in the yard let off a large quantity of steam,
which prevented the deceased from seceing
or hearing the engine which struck him.

The jury found that the defendants were |
fullty negligence by blowing off steam or |
!

ot water at such a critical moment with
such a large number of employees between
the tracks; that the deceased came to his
death by reason of the negligence of a person
in charge of an engine of the defendants,
such negligence consisting in blowing off
steam or hot water, and that a proper
look-out was not kept in a proper place on
both engines when backing; and that there
was no contributory negligence. On these
findings the trial Judge entered judgment
for the plaintiff:—Held, by the Divisional
Court, that the position of the deceased,
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in view of clause 5 of 8. 3 of the Workmen's
Compensation for Injuries AcL was, in the
absence of any ﬁmimg to the contrary,
that of a mere licensee; that he could not
claim the benefit of 8. 276 of the Dominion
Railway Act, because the engine was not
yassing over or along a highway at rail
L-vrl; out that the deceased might have had
cause to complain of a defective system,
within the meaning of clause 1 of 8. 3 from
the facts developed in the evidence, although
not specifically mentioned in the pleadings;
and a new trial was ordered, with leave to
amend. The Court of Appeal, reversin

the Jmlgumnt upon the other ground, d

not as a Court express an opinion upon these
points. But, semble, per Osler, J.A., re-
ferring to Willetts v. Watt & Co., [IR‘)‘Z]
2 Q.B. 92, that the discretion of the Court
below in allowing the plaintiff to make a
new case, after the time had elapsed within
which a new action could be brought, should
not, on that ground, be interfered with.
Semble, per Garrow, J.A., that the true
position of the deceased at the time of the
accident was not that of a mere licensee
but of a person upon the defendants’ premises
by their invitation, and one to whom the
defendants owed a duty to take reasonable
care that he should not be injured. And
semble, per Meredith, J.A., that there
was no proof of any negligence on the part
of the (loh-mlmns, and the granting of a
new trial in order to enable the plaintiff
to set up an entirely new case was contrary
to prn]w practice. Giovinazzo v. Can
Pac. Ry. Co., 9 Can. Ry. Cas. 423, 19 O.L.R.

325

INJURY TO SERVANT; FALL OF COAL FROM
LOCOMOTIVE TENDER; WORKMEN'S COoM-
PENSATION; REs 1pSA LoQUITUR; Re-
LEASE.

The plaintiffl was in the employment of
the defendants, and, while at work upon a
railway track, was struck by a lump of coal
which fell from the tender of a passing
locomotive, and injured. It uplix-nr(-d from

| the evidence, in an action for damages for

the injury sustained, that the coal was
unnecessarily piled in the tender above the
sides in such quantity and manner that the
rapid motion of the train shook down the
lump which, falling upon the corner, flew
off with dangerous force and struck the
plaintiff—Held, that the unexplained fall
of the coal, in the circumstances stated,
was in itself evidence from which an in-
ference might well be drawn that those in
charge or control of the locomotive (Work-
men's Compensation for Injuries Act, R
8.0. 1897, ¢. 160, s. 3, sub-s. 5) were negli
gent in their mode of using it by piling or
permitting coal to be piled upon the tender
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80 high and without protection that chunks
of it could be hurled by the necessary motion
of the train with such force as to break a
man's leg 15 or 20 feet away; and a verdiet
for the plaintiff for §1,500 under the Work
men's Compensation for Injuries Act, was
upheld.  Doetrine of res ipsa loquitur ex-
plained and applied. The defendants set
up as a bar to the action a release signed by
the plaintiff, after action, in consideration
of $300 paid to him by the defendants.
The plaintifi. was without independent ad-
vice, and stated that he believed from
what was said that what he was releasing,
and all he intended to release, was a elaim
to wages during his compulsory idleness
all parties, including the doctor, being under
the impression that at the end of the period
for which he was being paid he would be
well and back at work: Ih Id, that, as the
plaintifi’s statement was believed by the
trial Judge finding against the validity

of the release should not be disturbed.
l\nl;.,lnl nt of Clute, J., affirmed. ©O'Brien
\'. Michigan Central Ry. Co., 9 Can. Ry.
‘as. 442, 19 O.L.R. 345.

[Applied in Lawrence v. Kelly, 19 Man. L
R. 372.)

vk sYsTeEM, WORKMEN'S

Drrrcer
3 Acr.

The Railway Act prescribes that rules
and regulations for travelling upon and the
use or working of a railway must Lo approved
by the Governor-General in Council and
that, until so approved, such rules and
regulations shall have no force or effect,
when approved they are binding on all
persons.  Rule 2 of the rules of the Grand
Trunk Ry. Co. provides that “In addition
to these rules, the time-tables will contain
special instructions, as the same may be
found necessary. Special instructions, not
in conflict with these rules, which may be
given by proper authority, whether upon
the time-tables or otherwise, shall be fully
observed while in force.” Trains running
out of Brantford, Ont., are under control of
the train-despatcher at London. The
way time-table has for many years contained
the following foot-note: — “Tilsonburg
Branch.—Yard engines at Brantford are
illowed to push freight trains up the Mount
Vernon grade and return to Brantford B. &
T. station without special orders from the
train-despatcher. Yard-foreman in _charge
of yard-engine will be held responsible for
protecting the return of the yard-engine,
and for knowing such engine has returned
before allowing a train or engine to follow.

A. J. Nixon, Assistant Nlpl'rml(-ndt-nt
This regulation or instruction had not then
heen submitted for the approval of the Gov-
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ernor-General in Council. By Rule 224 “all
messages or orders respecting the move-
ment of trains . . . must be in writ-
ing.” :—Held, Davies and Duff, JJ., dis-
senting, that assuming the foot-note on the
time-table to be a “special instruction’
under Rule 2, it is inconsistent with the
train-despatching system in force at Brant-
ford and if, as the evidence indicates, it
purports to authorize the sending out of
engines under verbal orders to push freight
trains up the grade it is also inconsistent
with Rule 224, Such instruction has,
therefore, no legal operation:—Held, per
Girouard and Anglin, JJ., that it was not a
“special  instruetion but a regulation
and not having been sancticned by order in
council operation under it was illegal
By the Railway Act a “train” includes
any engine or locomotive. Rule 198 pro-
vides that it “includes an engine in service
with or without cars equipped with signals™
I|. Id, per Girouard, Idington and Anglin,
, Duff, J., contra, that an engine returning
(nllu yard after pushing a train up the grade,
is a “train” subject to the provisions of Rule
224, and to the rules of the train-despatehing
g The aceident in this case occurred
lhrnlu.h the yard foreman failing to protect
the engine on its return to the yard:—Held,
Davies and Duff, JJ., dissenting, that the
company ope rated the yard eng gines under an
illegal system and were l\ to common
law damages and that sub-s. 2 of 8. 427 of
the Railway Aet appli Held, per Duff,
J., that since, as regards the (,:m;u-r of
collision with trains stopping at Brantford
for orders, the system of operating the yard-
engines through the telegraphic despatchers
would clearly have afforded greater pro-
tection than that in use, and since there
was admittedly no impediment in the way
of adopting the former system, there was
evidence for the jury of want of care in not
adopting the safer system; and the fact that
the existing system had been in operation
for 25 years was evidence from which the
iur\ might infer that the general gove rning
yody of the company was aware of it.  And
further, following Smith v. Baker, [1591]
.\.(‘. 325, and Ainslie Mining and Ry, Co.,
. McDougall, 42 5.C.R. 420, that, in these
circumstances, the company was rvspunmhln
for the defects in the system. Fralic v.
Grand Ixunk Ry. Co., 10 Can. Ry. Cas.
373, 43 Can. S.C.R. 404.

WORKMEN'

'OMPENSATION AcT; NEGLIGENCE
LLOW SERVANT; PERSON IN POSI-
TION OF SUPERINTENDENCE; VOLUNTARY
ASSUMPTION OF RISK.
The plaintiff and T. were both employed
by the defendants. The plaintiff was assist-
ing T. in repairing a car standing on a track
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in the defendants’ yard, when the yard
engine propelled other cars against the car
under repair, and injured the plaintiff, who
hruuuhl this action to recover damages for
his injuries, under the Workmen’s Compensa-
tion for ln]uruw Act, alleging negligence on
the part of T., a person in a position of
superintendence, to whose orders the plain-
tiff was bound to conform and did conform,
in not placing a flag or flags in a position to
give warning that work was going on upon
the track. At the trial, the jury, in answer
to questions, found: (1) that the plaintiff’s
injuries were caused by negligence of the
defendants that the negligence was the
negleet of T. in not placing the flag for
protection; (3) that the injuries were
caused by the negligence of a person in a
position of superintondence over the plain-
tiff and to whose orders he was bound to
conform; (4) that T. was that person, and
his nv;.lu,vm e consisted in not placing the
flag; (5) that the plaintiff's injuries were
not caused by his own want of care; it
was no part of his duty to place these
flags'’; and they assessed the damages at
$1,980:—Held (Meredith, J.A., dissenting),
that, notwithstumlinu that the jury had
not found that T. was exercising superin-
tendence at the (mu- of the injury, and had
not found that the plaintiff did conform to
T.’s orders, yet, h‘nmu regard to the evi-
dence and |hr' Judge's charge, the findings
were sufficient, under the Workmen's Com-
pensation for Injuries Act, to support a
iudumvll for the plaintiff. Marley v. Os-
born  (1894), 10 Times L.R. 388, specially
referred 1o. After counsel had addressed
the jury, and when the Judge was about to
begin his charge, a discussion arose about
the frame of two of the questions proposed
to be submitted to the jury, in the course
of which the uh-frml.mh counsel suggested
another question, “Did the plaintiff volun-
tarily perform the acts which caused his
accident, knowing of the dangers w hich he

ran?”’  This defence was not set up in the |

pleadings nor previously at the trial; and
no application was made for leave to amend
or to reopen the case or postpone the trial.
The Judge declined to submit the question,
saying that he did not think it fair to intro-
duce it at that stage:—Held, Meredith, J.A.,
dissenting, a proper exercise of diseretion.
Judgment of Faleonbridge, C.J.K.B.,
affirmed. Brulott v. Grand Trunk Pacific
Ry. Co., 13 Can. Ry. Cas. 76, 24 O.L.R. 154.

[Affirmed in 13 Can. Ry. Cas. 95, 46 Can.
8.C.R. 629.]

WorkMEN'S COMPENSATION FOR INJURIES
Act; NEGLIGENCE OF FELLOW SERVANT;
VoLeNns

LENS.
Held by Canada Supreme Court, affirm-
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ing 13 Can. Ry. Cas. 76, 24 O.L.R. 154,
that the jury having found that the defen-
dants were negligent and the plaintiff free
from contributory negligence necessarily
precluded a finding that the plaintiff was
volens:—Held, Idington, J., that s. 306 of
the Railway Aect was not applicable to the
facts of this case and volens should have
been specially pleaded. Davies, J., dis-
senting, thought there should In a new trial
Grand Trunk Ps e Ry. C lirulul( 13
Can. Ry. Cas. 95, 46 s R 629

satioN; Vorens; Con-

WORKMEN'S comPE
TRIBUTORY NE
| Where one employed by another as a
‘ car repairer was ordered by unutht‘r em-
'plu\w to assist him in repairing a car
standing upon a track in the yard when
| other cars were propelled against it and
| injured him, the master, in the absence of
| & plea of volens or evidence that the negli-
| gence of the servant contributed to the
| njury, is liable in an action under the
Workmen's Compensation Act (Ont.) for
the injuries thus sustained. (-rmul 'I'runk
Ry. Co. v. Brulott, 46 Can. R. , 18
Can. Ry. nllnmmu lhnluli \‘.
{ G.T.R. Co., R. 154, 19 O.W.R.
13 Can. Ry. Cas. 76.

INnjury 1O EMPLOYEE; N O
| FELLOW EMPLOYEE; SUPERINTENDENCE;
| LIABILITY OF EMPLOYER AT COMMON LAW;

WORKMEN'S COMPENSATION.
| The plaintiff’s claim was for injuries sus-
tained by the explosion of some dynamite
while he was thawing it for use in blasting
out hard pan in a gravel pit under the super-
intendence of one Campbell, a roadmaster
in defendant’s employ. In answer to ques-
tions, the jury at the trial found that the
plaintiff was ignorant of the material he
was using, that Campbell had not given
him proper instructions, that the injury had
been caused by the negligence of the defen-
dant company, that such negligence con-
sisted in not employing a competent person
to superintend the work and in not furnish
ing proper appliances and storage for (\pln
sives, and that the defendant company had
not used reasonable and proper care and
caution in the selection of the person to
superintend  the work:—Held, Howell
C.J.M., dissenting, that the evidence at
most shewed that, on the occasion in ques
|inn, Campbell might have been nvl..lium
| in his superintendence of the work, that
there was no proofl of his mrumpt-lun
otherwise or that the defendant had becu
negligent in appointing him, or in furnishing
proper appliances, the onus of proving which
was on the plaintiff, and, therefore, th
plaintiff mul«l not recover at common law
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321 EMPLOYEES

but was entitled under the Workmen's Com-
pensation for Injuries Act, R.S.M. 1002,
c. 178, 8. 3, to the amount alternatively
fixed by the jury under s. 6 of that Act
Smith v. Howard (1870), 22 L.T 30
Young v. Hoffman, ll'lh[ 2 K.B . and

Cribb v. Kynoch, [1907] 2 K.B. 548, lnllm\wl

Per Howell, C.J.M.: There was evidence to

submit to the jury on all the questions

answered by them and the verdict for

damages at common law should not be dis-

turbed:—Held, also, by all the Judges that

the damages had not been “‘sustained by

reason of the construction or operation of

the railway,” and, therefore, the plaintiff

was not barred h_v 8. 306 of the Railway

Act, R.8.C. 1906, e. 37, from bringing his

action after the lapse of one year. Anderson |
v. Canadian Northern Ry. Co., 13 Can. Ry.

Cas. 321, 21 Man. L.R. 121.

[Reversed as to common law liability,
otherwise affirmed in 45 Can. S.C.R. 355,
13 Can. Ry. Cas. 339.

DANGEROUS WORK; DDANGEROUS MATERIALS; |
Risk oF EMPLOYMENT; WARNINGS AND

INSTRUCTIONS; EMPLOYER'S LIASILITY. [

Where instructions and warning are neces-
sary to enable employees, in circumstances |
involving danger, to appreciate and protect |
themselves against the perils incident to |
the work in which they are engaged, it is |
the duty of the employer to take reason- |
able care to see that such instructions and
warnings are given. The employer may
delegate that duty to competent persons,
but, where compensation is sought for in-
juries suumlm-d by an empln\(-v owing to
neglect to give such instructions and warn-
ing, the onus rests upon the employer to
shew that the duty was delegated to a per- |
son qualified to discharge it or that other
mlwluulc pru\'lulnn was made to ensure pro-
tection against unnecessary risk to the em-
ployees. The failure of the employer to
take reasonable care in the appointment of
a properly qualified superintendent, to |
whom the duty of selecting persons to be |
employed is entrusted, amounts to negli-
gence involving liability for damages sus- |
tained in consequence of the acts of incom-
petent servants.  Young v. Hoffman Manu- |
facturing Co. (1907), 2 K.B. 646, o rplin-«l
|l|l||zlm'n( appealed from (21 Man. L.R. 12
3 Can. Ry. Cas. 321) affirmed. In tlnn
', a8 the risk incident to the employ-
went of an lm‘ump(‘!(nl foreman was not
one of those which are assumed by an em-
ployee, the plaintiff was entitled to re-
cover damages at common law. Judgment
appealed from (21 Man. L.R. 121, 13 Can. |
Ry. Cas. 321) reversed. The limitation of |
one year, in respect of actions to recover

11-Ry. D,
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compensation for injuries sustained "h_\'
reason of the construction or operation” of
railways, provided by s. 306 of the Rail-
way Act (R.S.C. 1906, c. 37) relates only
to injuries sustained in the actual con-
struction or operation of a railway; it does
not apply to cases where injuries have been
sustained by employees engaged in works
undertaken by a railway company for pro-
curing or |vr4-|| wring materials which may be
necessary for the construetion of their rail-
ray. Canadian Northern Ry. Co. v. Ander-
son, 13 Can. Ry. Cas. 339, 45 Can. S.C.R.
3565.

[Canadian Northern Ry. Co. v. Robin-
son, ([1911] A.C. 739) applied; judgment ap-
[)(‘ll(‘d frmu, 21 \I.m L.R. 121, 13 Can.
Ry. 321, affirmed.]

R RUNNING A 8SNOW PLOUGH; Pro-
: OF CROSSING OR
Workmen's CoMPEN-

STATION SIGNALS
SATION AcCT.

A case for compensation under the Work-
men's Compensation Act, R.8.0. 1807, e¢.
160, but not a case at common law, is shewn
where an engineer in charge of a locomotive
propelling a snow-plough ran it for some
time without ascertaining why crossing or
station signals were not heing given by
the signalman on the plough, and a colli-
sion with another train resulted, in which
the fireman of such locomotive was killed.
Jones v. Can. Pac. Ry. Co., (Ont.) 14 Can,
Ry. Cas. 76, 5 D.L.R. 332

Workw COMPENSATION; INJURY TO FORE,
MAN OF RAILWAY \\Illl,l LOW BERVANT

Sub-s. 5 of 8. 3 of the Workmen's Com-
pensation for Injuries Act, R.8.0. 1897, ¢.
160, should reeeive a liberal construetion
in the interests of the workmuan. An em-
ployer may be responsible for the negli-
gence of an employee resulting in injury to
another employee, although the one in-
jured is in authority over the other. The
plaintiff was foreman of a railway yard
of the defendants, and M. was his assistant
and subject to his orders. In earrying out
the plaintiff’s orders, M. gave a wrong
direction to the driver of the yard engine,
by reason of which the plaintiff was struck
bv the engine and injured. The engine
driver testified that he took his instrue-
tions from M.:—Held, Lennox, J., dissent-
ing, that there was r nable evidence
that M. was, on the occasion in question,
a person in churu- or control of the engine,

| within the meaning of sub-s. 5; and, upon
| the findings of the jury (set out below), in

an action to recover damages for the plain-
tifi’s injury, the defendants were respon-

| sible for the negligence of M. Judgment
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of Mulock, C.J.Ex.D., affirmed. Martin |
v. Grand Trunk Ry. Co., 27 O.L.R. 165, |
15 Can. Ry. Cas. 1.

WORKMEN'S COMPENSATION; NEGLIGENCE OF
FELLOW SERVANT.

A master is liable, under sub-s. 5 of 8. 3
of the Workmen's Compensation for Injuries
Act, R.8.0. 1807, ¢. 160, making the em-
ployer liable where the injury is caused
“by reason of the negligence of any person
in the service of the employer who has the
charge or control of any points, signal,
locomotive, engine, machine or train upon
any railway, tramway or street railway,”
where a yard foreman is injured by being
struck by an engine engaged in shunting
operations and under the control of his
assistant by reason of the negligence of
the assistant in failing to carry out an order
of the foreman. Martin v. Grand Trunk
Ry. Co., 8 D.L.R. 590, 4 O.W.N. 51, 27
O.L.R. 165, 15 Can. Ry. Cas. 1. |

WorgMEN's COMPENSATION AcT; STRICT OR
LISERAL CONSTRUCTION.

Sub-s. 5 of 8. 3 of the Workmen's Com=
mpensation for Injuries Act, R.S.0. 1897, c.
160, making the employer liable whese the
injury is caused “‘by reason of the negligence
of any person in the service of the employer
who has the charge or control of any points,
signal, locomotive, engine, machine or train
upon any railway, tramway or street rail-
way,” should receive a liberal construction
in the interests of the workman. Martin
v. Grand Trunk Ry. Co., 8 D.L.R. 590,
4 O.W.N. 51, 27 O.L.R. 165, 15 Can. Ry.
Cas. 1.

(Gibbs v. Great Western Ry. Co., 12
Q.B.D. 108; McCord v. Cammell & Co.,
[1896] A.C. 57, referred to.]

INJURY TO BRAKEMAN; NEGLIGENCE OF EN"
GINEER; WORKMEN'S COMPENSATION.
Where a brakeman engaged in coupling
cars at night is injured by reason o? the
negligence of the engineer in charge of the
locomotive in failing to wait for a new sig-

nal to start, it having been prearranged
between the two that tgc brakeman was to
ive such signal by lantern, the master is
iable under sub-s. 5 of s. 3 of the Work-
men's Compensation for Injuries Act, mak-
ing an employer responsible ‘‘by reason of
negligence of any person in the service of
the employer who has the charge or con-
trol of any points, signal, locomotive, en-
gine, machine or train upon a railway, tram-
way or street railway.” Martin v. Grand
Trunk Ry. Co., 40.W.N. 51, ui)pth Allan
v. Grand Trunk Ry. Co., 8 D.L.R. 697, 4
0.W.N. 325, 23 O.W.R. 453, 15 Can. Ry.
Cas. 14.
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[Applied in Simmerson v. Grand Trunk
Ry. Co., 11 D.L.R. 104.]

WorkMEN'S COMPENSATION ACT; PROCEDURE;
ARSITRATOR.

After an award of an arbitrator appointed
under the Workmen's Compensation Act,
R.8.B.C. 1911, ¢. 244, has been reduced to
writing and published, he cannot submit
questions under 8. 4 of the Act, to a Judge
of the Supreme Court. Lewis v. Grand
Trunk Pacific Ry. Co., (B.C.) 15 Can. Ry
Cas. 173, 13 D.L.R. 152.

WORKMEN'S COMP.INSATION.

Under the Quebee Workmen's Compensa-
tion Act the annual payment to be made
for permanent disability is one-half of the
average yearly wage of which the injured
party is deprived by reason of suv:n in-
capacity. Grand Trunk Ry. Co. of Canada
v. McDonnell, 5 D.L.R. 65, 18 Rev. de

| Jur. 369; MeDonnell v. Canadian Pacific

Ry. Co., 7 D.L.R. 138, 22 Que. K.B. 207.

WORKMEN'S COMPENSATION.

The workman entitled to a permanent
disability claim under the Quebec Work-
men's Compensation Act has the option of
accepting the annual income specified in the
Quebee Workmen's Compensation Act or of
demanding that the capitalization thereof
(not exceeding $2,000) be handed over to an
insurance company in order to purchase an
annuity therewith, but no similar option is
n\'uiluf)le to the employer to confess judg-
ment for $2,000 or for the annuity which that
sum would purchase, as in satisfaction of
his liability. McDonnell v. Canadian Paci-
fic Ry. Co., 7 D.L.R. 138, 22 Que. K.B. 207

[Grand Trunk Ry. Co. v. McDonnell, 5
D.L.R. 65, followed.]

FOR WHAT ACTS OF CONTRACTOR EMPLOYER 1%
LIABLE

Under the Workmen's Compensation for
Injuries Act, R.8.0. 1897, c. 160, s. 4, both
the immediate employer and owner of the
premises on which one is working as an
independent contractor are jointly responsi-
ble for injuries to a servant of the latter
where it appears that, although the work
was being «{nnc originally by the indepen-
dent contractor alone, it later developed
that it was impossible to carry out the
original agreement and an arrangement was
entered into whereby the work was done
under their joint supervision, and the acci-
dent occurred through the negligence of
both the independent contractor and the
owner. Dallontania v. MeCormick and the
Canadian Pacific Ry. Co., 8 D.L.R. 737,
4 0.W.N. 547, 23 O.W.R. 861.
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Lianiuary oF MASTER; COURSE OF EMPLOY-

MENT; SASKATCHEWAN WorkMEN's Com- | ]

PENSATION AcCT.

Where a railway employee is iniured while
removing personal belongings from the de-
fendants’ car with the permission of the de-
fendant company, the accident is one arising
out of and in the course of his employment,
for which he is entitled to compensation
under the provisions of the Saskatchewan
Workmen's Compensation Act, even though
an action brought by him at common law
for damages had been dismissed on the
ground that at the time of the accident he
was on business of his own and was a mere
licensee, if the accident occurred during the
time he was in defendant’s employment.
Gonyea v. Canadian Northern Ry. Co.,
(Sask.) 9 D.L.R. 812.

[Blovelt v. Sawyer, 89 L.T.
Morris_v. Mayor, ete.,
Times L.R. 22, followed.)]

658,
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applied.
3 . (Ont.)
[Affirmed in 12 D.L.R. 847.]

Simmerson v. Grand
11 D.L.R. 104.

AND SERVANT; WORKMEN'S
ATION; “'COURSE OF EMPLOYMENT.
A claim for compensation against a rail-
way company, under the provisions of the
Alberta Workmen's Compensation  Aect,
1908, by reason of the death of an alleged
employee, cannot be made unless it appears
that the accident in question not only arose
out of the employment, but also happened
in the course thereof, as it is impossible to
construe disjunctively the word “and’ in
the sccond line of 8. 3 of the Act. [See also
Re Eddles and School District (No. 1) of
Winnipeg, 2 D.L.R. 696.] Where one who
has left the employ of a railroad company
is killed while on his way to the office of the
company to get his pay on the day following
such abandonment of his employment, no
compensation for his death can be claimed
under the Alberta Workmen's Compensa-

OM-

| tion Act, 1908, since the accident in ques-

PENSATION.
Under the Ontario Workmen's Compensa-
tion for Injuries enactments giving any |

person entitled in case of death ‘‘the same
right of compensation as if the workman
had not been a workman,” the ‘“‘same right
of compensation” means that which is con-
ferred by the Fatal Accidents Act, 1 Geo. V.
(Ont.) ¢. 33. Brown v. Grand Trunk Ry.
Co., 15 Can. Ry. Cas. 350, 11 D.L.R. 97,
28 O.L.R. 354.

WorkMEN'S COMPENSATION ACT; ACCIDENT
CAUSING DEATH; COMPENSATION TO
CHILDREN.

Notwithstanding the provision in art.

R.S.Q., 1909, that compensation is
puyable to children “‘to assist them to pro-
vide for themselves until they reach the

full age of sixteen years,” the child of a

workman killed in an accident, whatever

his age may be, however near to that of
sixteen years, is entitled to recover from the
employer a sum equal to four times the
average yearly wages of the deceased.
Palmiero v. Grand Trunk Ry. Co., 15 Can.
Ry. Cas. 354, Q.R. 42 8.C. 435.

PERSON IN CHARGE; BRAKEMAN GIVING S1G-
NALS,

A brakeman, standing on the ground and
giving signals to the engineer of a locomo-
tive engaged in transferring cars from one
track to another, is a person in charge or
control of the engine, within the meaning of
8. 3, sub-s. 5, of the Workmen's Comp asa-
tion for Injuries Act, R.8.0. 1897, c. 160.
Allan v. Grand Trunk Ry. Co., 8 D.L.R.
697, Martin v. Grand Trunk Ry. Co., 8

tion did not arise out of or happen in the
course of his employment within the mean-
ing of the third section of that Aet. Lastuka
v. Grand Trunk Pacific Ry. Co., (Alta.)
11 D.L.R. 375,

INJURY 1¢
GENCE,
A railway company is liable for injury
to an employee who was caught in a narrow
space between a car which he was moving
and a nearby building, while he was climb-
ing the nearest side-ladder to reach the
brake to stop the car, though he could have
safely used a ladder on the other side of the
car, where, he, being ignorant of the close-
ness of the building to the track, naturally
used the particular ladder, and where the
danger must have been obvious to the fore-
man who directed him to move the car, and
the foreman negligently failed to warn him
of the danger. Winnipeg Electric Ry. Co.
v. Shondra, 11 D.L.R. 392.
[Shondra v. Winnipeg Electric Ry. Co.,
21 Man. L.R. 622, affirmed.]

ERVANT; CouPLING cArs; NEGLI-

LIABILITY FOR INJURY TO SERVANT; WORK-
MEN'S CoMPENSATION AcT; NOTICE OF
INJURY.

A notice of injury given by a workman is
sufficient to entitle those dependant upon
him after his death to the benefits of the
Workmen's Compensation Act, R.8.B.C.
1011, ¢. 244, without any other or further
notice. Moffatt v. Crow’s Nest Pass Coal
Co., (B.C.) 12 D.L.R. 643.

[Moffatt v. Crow’s Nest Pass Coal Co.,
12 D.L.R. 642, affirmed.|




327
C. Safety as to Place and Appliances.

REGULATION OF SAFETY OF EMPLOYEES;
WAGES OF INJURED EMPLOYEES.

Application  that railway companies
remedy certain complaints dealing with (1)
and (6) installation of signboards at the
limits of municipalities and yards, (2) and
(11) liability to accident and exposure from
locomotives running tender first and re-
commending storm protector on locomo-
tive, (3) installation of power head-lamps
and air bell ringers, (4) providing an en-
gineer as pilot instead of conductor, brake-
man or fireman, where the regular engineer
is unfamiliar with the road, (5) and (9)
providing suitable quarters at divisional
and terminal points and more ample room
on locomotives for engineers and firemen,
(7) removal of certain snow cleaning de-
vices from locomotives, inspection (%) of
wooden bridges and (10) of locomotives by
a competent inspector after arrival at
terminals, (12) payment of wages of injured
employees during recovery:—Held, 1, That
the request in (1) is too broad and no gen-
eral order should be made, and (6) that in
all individual instances where necessity ex-
ists, the request shall be granted. 2. That
in (2) and (11) the requests should be re-
fused, no evidence being given that trains
were so operated, except in cases of emer-
gency, and nothing being known as to the
storm protector. 3. That the request in (3)
as to the installation of power head-lamps
should be refused, and as to air bell ringers

ranted. 4. That the request in (4) should

e refused, as granting it would rescind a
previous rule. 5. That the Board has no
Jurisdiction to deal with the requests in (5)
and (12). 6. That the np)'lirnlinn in (7)
should stand for further information. 7.
That as to the request in (9) the Board
should not make any general regulation
without specific information. 8. That the
application in (8) had been dealt with by
order No. 11445 and that the application
in (10) should be refused. Re
hood of Locomotive Engineers, 11 Can. Ry.
Cas. 330.

DEFECTIVE APPLIANCES; ABSENCE OF BUFFERS
ON CARS.

The plaintiff was a motorman in the em- |
ploy of the defendant company and his ac- |

tion was brought under the Workmen's
Compensation Act to recover damages for

injuries sustained while coupling together a [
The main ground of

street car and trailer.
negligence charged was the absence of
buffers to protect the employees from in-
jury in coupling. The plaintiff had a ver-
dict at the trin? which, on motion for a new

IMPLOYEES (SAFETY).

Brother- |
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trial, was affirmed by the Divisional Court
and by the Court of Appeal for Ontario.
The Supreme Court of Canada held that
there was negligence on the part of the
company in not having proper appliances to
orevent injury, and that a new trial had
een properly refused. 22 A.R. (Ont.) 78,
affirmed. TK(' appeal was dismissed with
costs. Toronto Railway Co. v. Bond, 15th
May, 1805, 24 Can. S.C.R. 715.

DEATH OF SERVANT CAUSED BY COLLISION;
FAuLT OF FELLOW-SERVANT; DEFECTIVE
SYSTEM.

Deceased, a motorman, met his death in

a collision between two cars of the defend-
ant company, on the 7th of November
1908, but the writ in the action was not
issued until the 2nd of August, 1909, the
action being brought under Lord Camp-
bell's Act. The questions at issue were
(1) Was the accident caused by the negli-
gence of a fellow-servant? On this point
the facts were that the cars leaving Van
couver had a double line of track as far as
a place called Cedar Cottage, after which
there was only a single track. On foggy
nights there was a watchman at Cedwm
Cottage to advise conductors and motor
men as to the condition of traffic. The men
in charge of the colliding cars were killed
80 it was not possible to ascertain whether
the watchman had advised the conductor
or motorman whether the line was clear
The jury, on the evidence, found a defec
tive system:—Held, that the appeal from
the verdict based on this finding should be
dismissed. Martin, J.A., expressing no
opinion as to there being no evidence to
suwmrt such a finding. (2) Lord Camp
bell's Act gives a limitation of twelve
months within which an action for damages
caused by the death of a relative may b
brought, so that the writ here was issucd
in ample time to comply with that statut«
But in the defendant company’s Act of in-
corporation, a limitation of six months i
| set for bringing actions to recover duin-
ages incurred by reason of the tramway or
railway or works or operations of the con-
vunv. Per Irving, J.A., following Green v
3. C. Electric Ry. Co. (1906), 12 B.C. 109
tute

I'hat
action

that the limitation in the company’s st
was not applicable. Per Martin, J.A

the section was applicable and the
‘ was therefore barred. Galliher, J. ex-
pressed no opinion on this point. Remarks
per Martin, J.A., as to the Court of Appeal
| following or being bound by the decisions

of the late Full Court. McDonald v. Iirit-
| ish Columbia Electric Ry. Co., 18 W.L.R
284, 16 B.C.R. 386,
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DEFECTIVE APPARATUS; NOTICE OF DEFECTS
IN MACHINERY; PROVIDENT 80cIETY; CON-
TRACT EXEMPTING EMPLOYER.

The “sander” and sand-valves of a rail-
way locomotive, which may be used in con-
nection with the brakes in stopping a train,
do not constitute part of the “‘apparatus
and arrangements’’ for applying the brakes
to the wheels required by s. 243 of the Rail-
way Act of 1888, Failure to remedy defects
in the sand-valves, upon notice thereof
given at the repair shops in conformity with
the company's rules, is merely the negli-
gence of an employee, and not negligence
attributable to the company itself; there-
fore, the company validly contract
with its employees so as to exonerate itself
from liability for such negligence, and such
a contract i8 a good answer to an action
under Art. 1056 of the Civil Code of Lower
Canada. The Queen v. Grenier, 30 Can.
S.C.R. 42, followed. Girouard, J., dissent-
ing on the ground that the negligence found
by the jury was negligence of both the com-
pany and its employees. Miller v. G.T.R.,
21 Que. 8.C. 346, and G.T.R. v. Miller,
Que. K.B. 1, reversed.
v. Miller, 34 Can. S.C.R.

Dury oF EMPLOYER; PROPER &
MON EMPLOYMENT

An employer is under an obligation to
provide safe and proper places in which his
employees can do their work and cannot re-
lieve himself of such obligation by delega-
ting the duty to another. It follows that
if an employee is injured through failure of
his employer to fulfil such obligation the
latter cannot in an action against him for
damages, invoke the doctrine of common
employment. Ainslie Mining and Ry. Co.
v. MeDougall, 42 Can. 8.C.R. 420, affirm-
ing judgment of Supreme Court of Nova
Scotia.

[Relied on in Fralick v. Grand Trunk Ry.
Co., 43 Can. 8.C.R. 496.]

TEM; Com-

INJURY TO BRAKEMA N; DEFECTIVE APPARATUS.

The plaintiff, a brakeman on duty in the
defendants’ employ, was injured in an at-
tempt to uncouple a number of cars from an
engine, the train moving slowly backward.
There was evidence that the lever on the
engine tender failed to lift the pin; that there
was no lever on the end of the car next the
tender, and that the plaintiff, in order to
uncouple, had to reach in between the ends
of the cars in an effort to pull out the coup-
ling pin. In so doing he either tripped or
was knocked down and had an arm cut off
by the wheels of the tender:—Held, that,
in view of the requirement in sub-s. (¢) of
£ 264 of the Railway Act, R.8.C. 1906, c.
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37, that all cars should be equipped with
apparatus  which should prevent the ne-
cessity of brakemen going in between the
ends * the cars to uncouple, the plaintiff
had out a prima facie case of negli-
genc d the verdict of the jury in his
favour should not be interfered with. Scott
v. Canadian Pacific Ry. Co., 19 Man, L.R.
165.

INJURY TO LASOURER; ATTEMPT T0 JUMP ON
MOVING TRAIN; CONCEALED DANGER.
The plaintiffi was a labourer in the em-
ployment of contractors for the grading of a
portion of a railway being constructed by
the defendants, and was in charge of a ma-
chine which was being carried by the de-
fendants on a flat car forming part of a
train used in grading operations. At a
station the plaintiff got down from the
car and ,-xlmui upon the platform, the train
standing still. When it started again, he
attempted to jump on, the train being in
motion, but came in contact with a baggage
truck on the platform, and was injured. He
was not invited to alight, nor to jump on
again:—Held, in an action to recover dam-
ages for the plaintifi’s injuries, that the rule
of evidence res ipsa loquitur did not apply;
the plaintiff was bound to give reasonable
evidence of the nature and extent of the duty
owed to him by the defendants and the facts
which constituted the breach of such duty;
the position of the plaintiff was that of a
mere licensee; the duty of the owner of the
premises toward him was confined to two
things, that he should not be exposed to a
trap or other concealed danger, and that the
owner should not be guilty of acts of active
negligence; in other respects the licensee
must at his own risk use the premises as he
finds them; and in this case there was no
trap—the accident happening in broad day-
light— and no active negligence; and a non-
suit was affirmed. Perdue v. Canadian
Pacific Ry. Co., 1 0.W.N. 665 (C.A.).

NEGLIGENCE OF FELLOW SERVANT; DEFECTIVE
SYSTEM; COMMON LAW LIABILITY.

The plaintifi’s husband was engine driver
on a train of the defendants which, shortly
after leaving Brantford station, collided
with a pilot engine which had gor~ out from
Brantford yard a short time before; he was
killed in the collision. By the defendants’
rules, the pilot engine was under the direction
of M., the yard foreman at Brantford, and
it was admittedly owing to his neglect that
the accident occurred. The jury found
that the system in use on the defqndnnts’
railway in respect to the J)ilnt engine was
not a reasonably safe and adequate one,
but was defective and exposed their em-
ployees to unnecessary danger, and that the
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}»ilut engine, when away from the Brant- | safety of any one working among them;
ord yard, should have been under the con- | and that the hanging loop might easily
trol of the train dcspu(('lu-r at London, | have been better guarded than it was:
and not under that of M.; that the adoption | Held, that there was evidence which (‘nulnl
and use of this defective n\sn-m was due to | not be properly withdrawn from the jury
the nvuhxonu‘ of the defendants’ superin- | and a new trial was ordered. Griffiths v
tendent, G., and their yardmaster, M., and | Hamilton Eleetric Light and Cataract
that the accident would not have happened | Power Co., 6 O.L.R. 206 (C.A.).

but for the defect in the system; that the

defendants’ railway was managed and the | Exerosion; DerecTivE APPLIANCES; Mis-
rules for its operation made by competent DIRECTION

officials, and that the dmmn d_did not | (1) When an explosion causing damage
voluntarily undertake the . The jury | to an employee oceurred through the de-
assessed the damages at $¢ 7” at common | fective state of a steam fed coil encased in
‘Q“'- and at 300 under the Workmen's | 4 metal urn and therefore not visible, u
Compensation Act:—Held, that judgment | finding by the jury that the employer was
was properly entered for the plaintiff for | 4¢ fault for not having had the apparatus
300, there being evidence to justify a | properly tested, is consonant with law. (2
verdict for that amount under the Work- | "I'he instruction by the trial Judge to the
men's Compensation Act; and no evidence to | jypy that the defendant could relieve him
sustain a verdict based on common law neg- | golf from liability by proving that he could
ligence or a defective system. Per Mac- | ot have prevented the explosion and con
laren, J.A., that, it being admitted that the | soquent damage, without adding (when he
accident could not have occurred but for | . not specially asked by the defendant
the negligence of M., the jury were not jus- | 4 do g0), that the evidence established the
tified, on the evidence, or without evidence impossibility of ascertaining the defect in
in attributing it to a more remote cause. | theo eoil hefore the explosion, was no mis-
If M. had obeyed the rule, the accident (h“.(“““ Richelien and Ont. Navig. Co
could not have happened. The jury were Dorman, Que. Ry. 16 K.B. 375.
not entitled to speculate and say that it | J e i

was m-flipzvm-« in the defendants not 1o | Dusry or BrakEMAN; DEFECTIVE EQUIP

huvelm opted nll Brantford the |nm[«hu|~ of MENT: LORD CAMPBEL Act; Loss ol
handling the pilot engine in use at London. | VR BENEFTT YROM CONTINUANCE
The verdict as to defective system was OF LIFE.

directly contrary to the only competent - e .
evidence before them on the point, and their T'he plaintifi’s claim was for damages for
findings could not stand. Fralick v. Grand the death of his son, an infant, alleged to
Trunk Ry. Co., 1 O.W.N. 309 (C.A.). have been occasioned by the negligence of
; defendants, on one of whose freight trains
he was working as a brakeman at the time
of the accident which resulted in his death
The alleged negligence consisted of the ab-
sence of air brakes and bell signal cord from
the equipment of the train. The statement
of claim was demurred to on various
grounds and the following points were de
cided: (1) No person can sue under the

Derective switen; WORKMAN'S DEATH.
Plaintiff’s son and another labourer were
directed to clear up and remove the rubbish,
caused by their cutting a trench in the con-
crete floor of an alleyway in the defend-
ant's power house. The alleyway was
crossed at right angles by others, and on
each side of the former were (~ln-<‘lru' ma- | ;
chines, and live wires within arm’s length | Workmen'‘s Compensation for Injuries Act
of any one working in the trench. The } R.S.M. 1902, ¢. 187, for damages for the

other labourer went into a cross alleyway | death tl)f a nhll-u?{vrl r\(}ln::;) wh(l) r}x]mhl not
where the live wires were, although there | sue under c. 31 S , and the stat:

had been a slat nailed across it when they | ment of claim must shew, either that the

were both put to work, and was sweeping | plaintiff is the executor or administrator of
towards the trench the litter that had been | the deceased, or that there is no executor or
scattered about, when he suddenly became | administrator, or, if there be one, that no
unconscious from an electric shock. The | action has been commenced within =i
bodies of both men were found near a | months after the death of the deceased hy
switchboard, plaintifi’s son being dead. | or in the name of the executor orrudmIHm—
It was shewn there was a rupture in the in- | trator; and it was not sufficient for plain
sulation of a loose loop or cable hanging | tiff to state simply that he was the father
from the switchboard directly over where | and sole heir at law of the dvcesaed) Rl amp-
the survivor was lying, and that the in- | man v. insborough (1888), 17 O.R. 191
sulation of the wires was, with respect of ‘ and Mummery v ‘..'l‘..l{. (1900), 1 O.L.R
the voltage passing, insufficient for the | 622, followed. It is necessary that (he
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statement of claim should shew that the
plaintiff had a reasonable prospect of future
pecuniary benefit from the continuance of | an application in Chambers under Rule 326,
the life of the deceased. Davidson v. | to strike them out is the proper remedy.
s’;;mrt l(llil([ﬂ)l. 14 Man. lh“} 74, fulllm\'ml. Makarsky v. Canadian Pacific Ry. Co., 15
hen the failure to prove a fact will cause | Man. L.R. 53.
the action to fail, that fact is a material one [Re I'vrrml to in Gardiser v. Bickley. 15
upon which the plaintiff relies, and, Man. L.R. 356.]
Rule 306 of the King's Bench Act, | Bl e
1902, ¢. 40, should be set out in the state-
ment of claim.  (3) Under the circumstances An employer is not obliged to provide the
n’)pl‘nrm],, in this case it was not nece Y | most modern appliances or tools, but if
that the action should be shewn to be | jhoolete, inferior and dangerous tools or
brought for the benefit of all persons en- appliances are kept in use. it constitutes
titled 1o claim damages. (4) Although the an element of negligence on his part obliging
Railway Act in force at the time of the him to observe greater vigilance in order to
accident required only pas I\llltl liability for injuries. In the present
be equipped with bell i ase, us the vigilance of the company wi
brakes, it is still question of evidence nul such as was necessary with the obsolete
whether the absence of those appliances couplers they used, they were held liable
on freight trains is negligence for the pur- for injuries.  Quebee L 8t. John Ry. Co
poses of such un action, that is, whether | | Lemay, Q.R. 14 K.B
they may be reasonably required or could W I o o T :
be reasonably furnished for the protection ,"]“"““""' appealed from (Q.R. 25 S.(
of the train hands, and the statement of | %) affirmed, Hall, J., dissenting. |
claim was not demurrable because it relied < -
on that absence as constituting negligence. WATER-TANK; COMPRESSED AIR; APPLIANCES
(8) The statement of claim should allege When a water-tank is used, from which
that the defendants were aware of the de- | water is ¢Ii5'ri|;||}c-tl through pipes by means
fects relied on as constituting negligence or | of compressed air pressure, and its lid has
should have known of them. (6) It is not | to be removed from time to time for re-
necessary to allege that the deceased was | filling, the failure to provide it with a valve
ignorant of the alleged defects. Smith v. | or stop-cock, to relieve the
Baker, [1801] A.C. J.!.) and Williams v. | negligence which makes the owner liable
Birmingham, [1 Q.B. 338, followed. | for accidents; and the finding of a jury
7) 'I'h(' requireme nln of 8. 9 of the Work- | that the death of a workman, employed to

| before the trial. As to all other matters
in the pleading which may be objectionable,

DANGEROUS APPLIANCES

I cords and air

pressure, is

men's Compensation for Injurie are | remove the lid, against whom it was thrown
directory rather than imperative + | by an explosion, was partly due to such
omission to give the name and des. negligence, is proper and will not be dis-

of the person in defendant’s service .,y | turbed. Ste
whose negligence the accident oceurred is
a matter to be dealt with by an applica- . S o B

tion for particulars and not by demurrer. DEATH OF ENGIN et l?’”'”l” il
(8) The refusal or neglect of defendants to FROFSE RANDIANG 1V SRARS;

provide medical or surgical attendance for (1) A railway company is liable for the
the injured employee gives no cause of ac- | death of an engine driver in a collision
tion. Therefore the allegations in the state- | shewn to have been caused by the insuffi-
ment of claim that the deceased came to his | ciency of the brakes on the train, or by
death as the result of the injuries received | their not having been l"'”l“"'l\' applied by
and of the alleged neglect to provide medical | the other servants. (2) The claim of the
or surgical eare are ill*murrnLl(-. (9) Plain- | widow and children of the deceased, under
tff in such an action has no right to claim | Art. 156, C.C., cannot be affected, nor its
for funeral expenses. (10) That the time | amount reduced, by an insurance ubiumed
allowed by the statute for the commence- | by the deceased 1_‘"'1 paid after his death.
ment of the action had expired when the | Johnson v. Canadian Northern Quebec Ry.
demurrer was argued was no objection to | Co., 39 Que. S.C. 263,

the allowance of amendments to the state- [Miller v. The Grand Trunk, 15 Que. K.B.
ment of claim which did not seek to intro- | 118, followed. |
duce any new parties or different causes
of action. (11) Under Rule 453 of the King's
Beneh Aet, it is only in respect of some
question of law which is fundamental or
zoes to the root of the cause or defence set
up that there should be a separate argument

enson v. Grand Trunk Ry. Co.,
32 Que. 8.0. 423,

INJURY TO WORKMAN; Loss or EYE; DEFEC-
TIVE TOOLS.
Plaintiff, a workman in the defendants’
employment, lost the sight of an eye throu%h
being struck with an iron splinter from the
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ring of a wooden hammer used in caulking
operations. The condition of the tool was
brought by the plaintiff to the foreman’s
notice immwlinln‘y before the accident, not
in the sense of its being dangerous, as sim-
ilar tools in similar condition were often
used, but as to its condition to do the
work effectively. The foreman directed
plaintiff, as time was important, to try to
do the work with the hammer, and the
accident occurred. There was no question
of the foreman's competence, or that the
tool as supplied by the employers was de-
fective or dangerous:—Held, on appeal,
affirming the judgment of Hunter, C.J.B.C.,
setting aside the verdict of the jury in
favour of the plaintiff, that there had been
no negligence on the part of the defendants;
that if there was any negligence it was on
the part of the foreman, a fellow servant,
and 1t was shewn that he was a competent
person for the position. Kellett v. British
Columbia Marine Railways Co., 16 B.C.R.
196, 18 W.L.R. 368,

INJURY TO SERVANT; NEGLIGENCE; DEFECTS
IN MACHINERY; CONTRIBUTORY NEGLI-
GENCE.

Short v. Canadian Pacific Ry. Co., 3

W.L.R. 326 (Terr.).

NEGLIGENCE; INJURY T0 WORKMAN; UNSKIL-
FUL USE OF TOOL; UNSUITABILITY OF TOOL
SUPPLIED FOR WORKMAN'S USE; CONTRI-
BUTORY NEGLIGENCE,

Great Northern Ry. Co. v.

E.L.R. 361 (Que.).

Turcot, 4

DERAILMENT; DEFECTIVE ROAD-BED; VIS MA-
JOR.

The road-bed of applicants’ railway was
constructed, in 1893, at a place where it
followed a curve round the side of a hill,
a cutting being made into the slope and an
embankment formed to carry the rails, the

grade being one and one-half per cent. or |

78.2 feet to the mile. The whole of the em-
bankment was built on the natural surface,
which consisted, as afterwards discovered,
of a layer of sandy loam of three or four
feet in depth, resting upon clay sub-soil.
No borings or other examinations were
made in order to ascertain the nature of
the sub-soil and the road-bed remained for
a number of years without shewing any
subsidence except such as was considered
to be due to natural causes and required
onl{ occasional repairs; the necessity for
such repairs had become more frequent,
however, for a couple of months immedi-
ately prior to the sccident which occa-
sioned the injury complained of. Water,
coming either from the berm-ditch, or from
a natural spring formed beneath the sandy
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loam, had gradually run down the slope,
lubricated the surface of the clay, and,
finally, caused the entire embankment and
sandy layer to slide away about the time
a train was approaching, on the evening of
20th September, 1904. The train was de-
railed and wrecked and the engine-driver
was killed. In an action by his widow for
the recovery of damages:—Held, that in
constructing the road-bed, without suffi-
cient examination, upon treacherous soil
and failing to maintain it in a safe and pro-
per condition, the railway company was,
prima facie, guilty of negligence which cast
upon them the onus of shewing that the
accident was due to some undiscoverable
cause; that this onus was not discharged
by the evidence adduced from which in-
ferences merely could be drawn and which
failed to negative the possibility of the
accident having been occasioned by other
causes which might have been foreseen and
guarded against, and that, consequently,
the company was liable in damages. Judg-
ment appealed from affirmed, following The
Great Western Ry. Co. of Canada v. Braid,
(1 Moo. P.C. (N.S Quebec and Lake
St. John Ry Co. v. te., 6 Can. Ry
Cas. 54, 37 Can. S.C.R. 632.

[Referred to in Isbister v. Dominion Fish
Co., 19 Man. L.R. 449.]

DANGEROUS CONDITION OF PREMISES; Accu-
MULATION OF SNOW AND ICE.

In an action against a railway company
for alleged negligence it appeared that the
| deceased was killed by being run over while
shunting cars. The evidence shewed that
the space between two sets of tracks in the
defendants’ yard was dangerous by reason
of an accumulation of snow and ice thereon,
but there was no evidence that the tracks
themselves were not in good condition, and
it was merely a matter of conjecture
whether, at the time of the accident, the
deceased was on the tracks or on the space
between them:—Held, that under these cir-
| cumstances the accident could not be said
| to have been due to the defendants’ negli-
ence, and the plaintifi’s action failed
| Judgment of the Divisional Court, 1 Can
| Ry. Cas. 444, reversed. Armstrong v. The
Canadian Atlantic Ry. Co., 2 Can, f{y. Cas
339, 4 O.L.R. 560.

[Considered in Lever v. McArthur, 9
B.C.R. 418; distinguished in Bell Bros. v.
Hudson's Bny Ins. Co., 2 B.L.R. 361; fol-
lowed in O’Connor v. Hamilton, 8 O.L.R.
391, 3 O.W.R. 918; Smith v. McIntosh, 13
O.L.R. 118; referred to in Giovinazzo v
Can. Pac. Ry. Co., 19 O.L.R. 325; Iveson v.
Winnipeg, 16 Man. L.R. 364; O'Connor v.
Hamilton, 10 O.L.R. 529, 6 O.W.R. 227;
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Plouffe v. Can. Iron Furnace Co., 10 O.L.R.
37.)

NEGLIGENCE; DUTY T0 PACK FROGS.

Contributory negligence may be a de-
fence to an action for damages, suffered in
consequence of a breach of a statutory duty.
Groves v. Wimborne, [1808] 2 Q.B. 419, and
Beven on Negligence, pp. 633, 634, 643, and
the cases there cited, followed. In an
action for damages for injuries suffered by
the plaintiff, a brakesman, in consequence
of putting his foot in a frog which it was
alleged had not been properly packed as
required by 8. 288 of the Railway Act,
R.8.C. 1906, c. 37, the trial Judge charged
the jury that if the frog was unpacked, the
company would be liable, whether the
plaintiff was guilty of contributory negli-
ence or not:—Held, that this was a mis-
irection, and that notwithstanding the
question of contributory negligence was sub-
mitted to the jury and answered in plain-
tiff’s favour, there should be a new trial.
Street v. Canadian Pacific Ry. Co., 10 Can.
Ry. Cas. 212, 18 Man. L.R. 334,

[Bray v. Ford, [1896] A.C., at p. 49, and
Lucas v. Moore (I1878), 3 A.R,, at p. 614,
followed.)]

BRAKEMAN INJURED WHILST UNCOUPLING
CARS; DEFECTIVE APPARATUS.

The plaintiff, a brakeman on duty in the
defendants’ employ was injured in un
attempt to uncouple a number of cars from
an engine, the train being in motion. There
was evidence that the lever on the engine
tender failed to work properly, that there
was no lever on the (-nh of the car next the
tender, and that the plaintiff, in order to
uncouple, had to reach in between the ends
of the cars in an effort to pull out the coup-
ling pin. In so doing he either tripped or
was Lnu( rked down and had an arm cut off
by the wheels of the tender:—Held, that in
view of the requirement of suh-n (e) of
8. 264 of the Railway Act, 1906, c.
37, that all cars should be l-(lulppml with
apparatus which shall prevent the necessity
Fhrukomen going in between the ends of

the cars to uncouple, the plaintiff had made |

out a prima facie case of negligence, and
that the nonsuit entered at the trial should
be set aside, and a mnew trial granted.
Costs of the former trial and of the appeal
to be costs to the plaintiff in any event of the
cause. The trial Judge had made an order
that, if a new trial should be granted by
the Court of Appeal, then in the event of
cither of the plaintiffi’s witnesses being out
of the country, he should have the right to
read the evidence such witness had given

at the trial on the case coming up for trial |

| v. Canadian Pacific Ry. Co.,
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again, and the Court ordered this provision
to be embodied in the judgment. Scott
10 Can. Ry.
Cas. 222, 19 Man. L.R. 29.

.

way; Posimion or peRIL; Famr
VCE.

An uclmn to recover damages for the
death of plaintifi's (respondent’s) son,
an employee of the appellant company, be-
cause of its alleged negligence. The de-
ceased was engaged at the time of the acci-
dent in wheeling about 200 pounds of con-
crete in a wheel-barrow from the mixer
along and over a runway and platform.
The body was found on the ground below
with the head to the northeast and the feet
to the southwest, 12 or 15 feet to the north-
east of the said runway and cast of its
centre; while the wheelbarrow is described
as being found “‘right in under the narrow
runway right against the west abutment,
cement and all in the corner.”” There was
no eye-witness of the accident. The jury
found that the death was owing to the neg-
ligence of the defendant (appellant), by
allowing men to use a runway only 20 inches
wide at a height of 29 feet from the ground;
that the way was defective for the same
reason and that the deceased could not by
the exercise of reasonable care, have avoid-
ed the injury:—Held, (1) That the de-
fendant was guilty of negligence in having
a runway which was defective because of
being unnecessarily narrow. (2) That the
deceased fell from the narrow north run-
way was the only fair and lv;.llunult in-
ference. Canadian Pacific Ry. Co. v. Me-
Keand, 13 Can. Ry. Cas. 472,

[Vide 18 O.W.R. 309, 16 O.W.R. 664.]

LIABILITY OF RAILWAY COMPANY TO BRAKE-
MAN; STAND PIPE NEAR TRACK.

A railway company which has complied
with an order of the Board of Railway
Commissioners, under sub-s. (g) of s. 30,
e. 37, R.B.C. 1906, rvqumng its water
stand pipes to be placed 7 feet 6 inches from
the centre of its tracks, is relieved from
liability to a brakeman for injuries sus-
tained while riding on a ladder on the side
of a car, by coming into contract with a
stand pipe located as required by such
order. G.T.R. v. McKay (1903), 34 Can.
S.C.R. 81, 3 Can. Ry. Cas. 52, followed.
Clark v. (‘4m. Pae. Ry. Co., (B.C.) 14 Can.
Ry. Cas. 51, 2 D.L.R. 331.

[Referred in Kizer v. Kent Lumber, 5
.R. 317.]

IMPROPER CAR EQUIPMENT.

The fact that a box freight car was not
equipped with ladders at the ends as
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required by sub-s. 5 of 5. 264 of the Rail-
way Act, will not render a railway company |
liable for injuries sustained by a servant
while attempting to couple cars, where the
absence of such ladder was not she contri-
buting cause of such injury. Stone v. Can.
Pae. Ry. Co., (Ont.) 14 Can. Ry. Cas. 61,
4 D.L.R. 789.
[Reversed in 13 D.L.R. 93.]

ABSENCE OF LADDER FROM END OF FOREIGN
RAILWAY CAR; STATUTORY CONDITION.

A verdict for the defendant should be ‘
directed where the evidence shews that the
plaintiff, a brakesman in the former’s em-
ploy, received an injury as the result of his
own carelessness while attempting to couple
cars, and not as the result of the absence of
a ladder from the end of I in the
interchange of traffic, unde 317 of the
Railway Act was received by the defendant
from and was owned by a railway company
operating in the United States, which was
not shewn to be under any obligation, stat-
utory or otherwise, to maintain ladders on
the ends as well as the sides of its box freight
cars. Stone v. Can. Pac. Ry. Co., (Ont.),
14 Can. Ry. . 61, 4 D.L.R. 789.

[Reversed in 13 D.L.R. 93.]

%

OPERATION OF SNOW-"0UGH; DEFECTIVE
BYSTEM.

In order to entitle the plaintiff to recover
from a railway company for negligently
causing the death of a locomotive fireman
as the result of a defective system of oper- |
ating a snow-plough, which was being pro-
pelled by the locomotive at the time of
the accident, by placing a signalman on the
plough who had not passed the necessary
eye and ear test, and an examination as to
train rules, it must appear that such negli-

ence was the proximate cause of his death.
ones v. Can. Pac. Ry. Co., (Ont.) 14 Can.
Ry. Cas. 76, 5 D.L.R. 332.

LIABILITY OF MASTER; SCOPE OF EMPLOYMENT;
SAFETY AS TO PLACE AND APPLIANCES.

A foreman in charge of an electriec power- !
house is acting within the sphere of his |
employment when he himself does or assists
in doing necessary work which ordinarily
would be done by others under his charge
upon whom he had the right to call, unless
it is shewn that his authority was limited
by his employer to the requisitioning of
help in such cases. [Barnes v. Nunnery
Colliery Co., [1912] A.C. 44, and Whitehead
v. Reader, (1901] 2 K.B. 48, referred to.] It
is the duty of the employer to provide
proper appliances for the employees and to
maintain them in a proper condition and so
to carry on his operations as not to subject
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those employed by him to unnecessary risk.
[Smith v. Baker, [1891] A.C. 325, applied;
Schwab v. Michigan Central Ry. Co., 9
O.L.R. 86, and Can. Woollen Mills v. Trap-
lin, 35 Can. 8.C.R. 424, referred to.] When
a workman in the course of his employment
is placed in a position of peril by the negli-
gence of his master in the construction of
the works and ways of the master, and an
accident happens to the workman in the
way that might be expected from the negli-
gence found, a jury can infer that the negli-
gence caused the accident, [MeKeand v
(_‘AI’.R.. 1 O.W.N. 1059, 2 O.W.N. 812, re-
ferred to.] Neither the employee's know-
ledge of a defect in the condition of the
works due to the employer's negligence,
nor the continuance in the employment, is
conclusive evidence of willingness on the
art of the employee to incur the risk
Church v. Appelby, 60 L.T.N.S. 512; Y
mouth v. France, 19 Q.B.D. 647;
Baker, [1891] A.C ; Williams v. Bir-
mingham Battery . [1899] 2 Q.B. 338;

ic Ry. Co. v. Brulott
46 Can. 8.C.R. 13 Can. Ry. Cas. 95, re
ferred to.| Fairweather v. Canadian Gene-
ral Eleetrie Co., (Ont.) 10 D.L.R. 130.

LiAsiLity  oF  MASTER; IDANGEROUS  Ma-
CHINERY.

To maintain in an electric power house a
rapidly rotating shaft with a “key-seat’
cut into it for coupling more shafting and
left exposed in such a manner as was likely
to cateh the clothing of workmen in the
narrow passageway facing that end of the
shaft, constitutes an omission by the em-
ployer to take reasonable care for the
safety of the employees for which he is
liable, both at common law and under the
Workmen's Compensation Act, R.8.0. 18
¢. 160, for injuries sustained by an employee
through being caught by the shaft while in
the discharge of his duty in circumstances
under which he could not be expected to
have in mind the dangerous shaft-end
An electric power house is not a ‘‘factory”
within the meaning of the Ontario Factories
Act, R.8.0., c. 256, so as to make applicable
to it the statutory regulations as to the
guarding of machinery in factories. Hicks
v. Smith's Falls Electric Power Co., 10
D.L.R. 553, 19 Rev. de Jur. 494

[See also Kizer v. Kent Lumber Co., 5
D.L.R. 317.]

Dury 10 INsPECT; LATENT DEFECTS; ICE 1IN
CAR COUPLER.

The duty of a railway company to inspect
cars for defects was discharged, so as to
absolve it from liability for an injury to a
brakeman through the failure of an auto-
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matic ear coupler of the best known type
to work properly by reason of an accumula-
tion of ice inside it, where the car, on its
arrival at a station, was given the usual
inspection, and no practicable system of
Ian('Llll)ll would have disclosed the prese nee
Phalen v. Grand Trunk Paci
Ry. (,n,, 12 D.L.R. 347, 23 Man. L.R. 435.

ING WIRES; LIABILITY FOR INJURY TO
T; INDEPENDENT CONTRACTOR.

One who contracts to string wires on
poles to be set by him in holes dug by
another contractor, which were accepted as
being sufficiently
death of a servant as the result of the fall
of a pole on which he was working that was
set in a hole not deep enough to hold it
securely, since there was a failure to fur-
nish a safe place in which to work. The

defence of common employment is not ap- |

plicable where a servant’s injury is due to
the breach of the master's duty to provide
a safe place in which to work. Salter v.
ancouver Power Co., (B.C.) 13 D.L.R. 143.
[\mplu' Mining, ete., Co. v. MeDougall,
: 3.R. 420, followed.]

D. Signals and Warnings.

INJURY TO SWITCHMAN; FAILURE TO WARN.

At the trial before a jury of an action by
|

a switchman to recover damages against a
railway company for injuries alleged to have
been caused to him while engaged in the
execution of his duty under the orders of his
foreman through negligence in the opera-
tion of a train by other servants of the com-
pany and because there was not sufficient
room between the different tracks in the
railway yard to enable the plaintiff to carry
on his work safely, the defences of con-
tributory negligence and volenti non fit
injuria are properly for the jury, and, when
there was some evidence that the bell had
not been rung or the whistle sounded on the
train which struck the plaintiff, and to
shew that the “‘lay-out” of the yard was
defective, a verdict entered for the defen-
dants by direction of the trial Judge should
be set aside and a new trial granted. To-
ronto Ry. Co. v. King, (1908) A.C. 260; and
Higley v. City of Winnipeg, (1910) 20 M.R.
22, followed.

[Wood v. Canadian Pacific Ry. Co., 20
Man. L.R. 92 (appeal pending).]
NEGLIGENCE CAUSING DEATH;

BACKWARDS;
WARN.

A conductor in defendants’ employ, while

engaged in the performance of the duty for

TRAIN MOVING
ABSENCE OF LIGHTS TO

(SIGNALS

deep, is answerable for the |
‘(u {, 5 8.C. 'll

AND WARNINGS). 342
which he was engaged at the Windsor
Station of the Canadian Pacific Ry. in
Montreal, was killed by a train which was
being moved backwards in the station yard.
There was no light on the rear end of the
last car of the train, nor was there any
person stationed there to give warning of
the movement of the train:—Held, that by
omitting to have a light on the rear end of
the train the railway company failed in its
duty, and this constituted prima facie evi-
de nu (nf negligence. Canadian Pacifie Ry
Co. v. Virginie B wes qualite et al.,
2 Can. Ry. Cas. ¥ 32 Can. 8.C.R. 424,

[Applied h 88 v, Quebee and Levis Ferry
distinguished in
l)mnm QR.ISK.B

1 Trunk Ry

Ry. Co.
iih‘.!; l'ul]u\\‘wl in
Co., 16 O.L.R. :
to in McMullin et al. v
and Coal Co.,

Nova Scotia Steel

41 N.S.R. 517.]

FAILURE TO GIVE 81GNALS; DEATH OF TRACK
FOREMAN; NEGLIGENCE OF CREW OF EN-
GINE.

The plaintifi’s husband, while in the actual
discharge of his duty as section foreman on
the defendants’ railway examining the
track, was struck by a \Al‘ll engine running
backwards. No lookout was on the tail
board or rear of the engine and no signal
of any kind was given to warn the deceased
of the approach of the engine:—Held, that
there was ample evidence to support the
findings of the jury that the deceased came
to his death in consequence of the negli-
gence of the engine crew in neither blow-
ing the whistle, ringing the bell nor keeping
a proper lookout, and that the deceased
could not, by the exercise of reasonable
care under the circumstances, have avoided
the accident, and that the appeal from the
verdict in favour of the plaintiff should be
dismissed. Although the deceased, if he
had looked round, would have seen the ap-
proaching engine and stepped out of the
way, vet he was 0nnugl-<l] at the time in
the discharge of a duty of an nlmnrhmu
character which would naturally take his
whole attention and, under the ecircum-
stances, a jury might properly infer that
there was no absence of reasonable care on
the part of the deceased. Moreover, even
if the deceased had been guilty of negli-
gence, the defendants would still be liable
if the engine crew could, by the excreise
of reasonable care, have avoided the acci-
dent. [Coyle v. Great Northern Ry. Co.,
(1887), L.R. 20 Ir. 409; The Ilvrnmu (l8b7),
12 P.D. 89; Kelly v. Union Ry. & T. Co.
(1888), 8 8.W.R. 20; Canad Southern Ry.
Co. v. Jackson (1890), 17 S.C.R. 316; Lon-
don and Western Trusts Co. v. Lake Erie
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and Detroit River Ry Co. (1906) 120.L.R. | solute duty was cast on the company by
28, 7 O.W.R. 751, 5 Can. . Cas. 364, | the statute to station a person on the last
Iollu\wd ] The omission of u ('ommuu law | car to warn workmen, as well as other per-
duty is actionable negligence equally with | sons, on the track whlch, under the facts
the omission of a statutory duty, and the | provul they had neglected to discharge.
common law requires the defendants’ ser- | The defence under the doctrine of common
vants, when running through the yard, to | employment was, therefore, not open to
take the obvious precaution of watching | them. Groves v. Wimborne, [1898] 2 QB
for workmen lawfully on the track and | 402, followed:—Held, per Idington, J.,
giving them timely warning: Canada Atlan- | that the evidence shewed the unfy failure
ic Ry. Co. v. Henderson (1899), 20 S.C.R. | of the company to comply with the statu-
6 Held, also, that the jury would have | tory provision to have been through the
been Ju-mhwl if they had drawn inferences | acts and omissions of the fellow-servants
unfavourable to the defence from the fact | of deceased; that the company, therefore,
that neither the engineer nor the fireman | could not be held liable for the consequences
who were in charge of the engine was called | under the Fatal Injuries Act; that it is,
to give evidence for the defence: een v, | therefore, unnecessary to determine the
Toronto Ry. Co. (1895), 26 O.R. 326. The | applic 'nblln) of the said section of the Rail-
accident occurred within twenty feet of a | way Act, as the fellow-servants were guilty
public highway crossing, but, Quaere, | of common law noghu'm(- which rendered
whether s. 224 of the Railway Act, 1903 | the company liable but only by virtue of
(D.), requiring that the whistle should be | and within the limits of the Employers’
sounded when approaching a highway cross- | Liability Act, 41 N.8.R. 514 reversed. Mec-
ing and that the bell should be contin- McMullin Nova Scotia Steel and Coal
uously rung until the highway is crossed, | Company, 7 Can. Ry. Cas. 198, 39 Can.
can be invoked on behalf of any persons ex- | 8.C { . 593,

cept those using the hig I\\Hn crossing. | N . .
(\i'gllm-nll:’sv (‘/(lll&l(llllll l’.uLllu‘ Ry. Co uﬁ [Followed in Pettit v. Can. North. Ry.

Can. li_\z Cas. 229, 16 Man. L ](";}_r " 7| Co., 14 Can. Ry. Cas. 203, 7 D.L.R. 645.]

[Distinguished in Isbister v. Dominion -
Fish Co., 19 Man. L.R. 443; doubted in | ACCIDENT T0 EMPLOYEE; WATCHMAN AT CROSS-

Lamond v. Grand Trunk Ry. Co., 16 O.L.R. ING; BACKING TRAIN.

365.) A watchman of the defendant company
at a certain crossing in a th) was killed

SIGNALS AND WARNINGS; BReAcH oF s1ATU- | by two cars being “kicked off’” in the usual
TorY pUTY; CoMMON EMPLOYMENT; Lia- | way from a train which was backing in an
piuiry Acr; Faran INJuries Aer. easterly direction for that purpose. A

- | brakeman with a lamp was on top of the

Section 251 of the Railway Act of Nova | western-most of the two cars, but was not
Scotia provides that when a train is mov- | keeping a look-out, and gave no warning
ing reversely in a city, town or village the | that the cars were moving, There was no
company shall station a person on the last light on the crussing, nor was any one sta-
car to warn persons stanc ing on or crossing tioned on the cars “kicked off,” to warn
the track, of its approach and provides a | people, and the engine bell was ringing:—
penalty for violation of such ‘prm-ision:— feld, that the defendants were guilty of
Held, that this enactment is for the pro- | pegligence and were liable for his death,
tection of servants of the company stand- | pot having complied with s. 276 of the Rail-
ing on or crossing the track as well as of | way Act, R.S.C. 1906, ¢. 37, by stationing
other persons. M. was killed by a train | 4 person on the front car to warn people.
consisting of an engine and coal car, which | Although the deceased was an employee of
was moving reversely in North ‘\) dney. | the defendants and it was his duty to pro-
No person was stationed on the last car to | tect persons crossing the track K‘om the

ﬁlv(‘ warning of its approach and as the | cars, he had a right to rely, so far as his
ell was encrusted wich snow and ice it | own safety was concerned, on nothin, bmng
could not be heard. Evidence was given | done to expose him to unnecessary s

that on a train of the kind the conductor | gnd on the above secuun bemg comg lecj

was supposed to act as brakesman and | with. Canadi nn Pacific R . 0is-
would have to be on the rear of the coal- | gegu (1902), 32 Can. S.C.R. fougwed
car to work the brakes but when the car | Lamond v. Grand Trunk Ry. Co 7 Can.
struck M., who was engaged at the time | Ry, Cas. 401, 16 O.L.R. 365.

in keeping the track clear of snow, the con-

ductor was ‘n the cab of the engine:— | [Followed |n Pettit v. Can. North Ry
Held, Idington, J., dissenting, that an ab- ' Co., 14 Can. Ry. Cas. 203, 7 D.1..R. 645.]
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INJU“Y TO CAR CLEANER WALKING ON TRACK;
TRAIN AHEAD OF TIME; EEXCESSIVE S8PEED;
FAILURE 70 RING ¥

A car cleaner employed by the defendants
was injured through being struck by a loco-
motive engine while walking upon the
track upon which the engine was moving.
The jury at the trial fuunnl that the injured
party was not 1y negligence
which cause Imlml to the acci-
dent, but that the negligence which caused
the accident was improper light of yards
during time of alterations and the train
being a little ahead of time running at an
excessive rate of speed. The jury did not
answer the question as to failure to ring
the bell:—Held, that the accident was not
due to actionable negligence on the defen-
dants’ part and the action must be dis-
missed. Moss, C.J.O.:—When a jury exon-
erate an injured party from the charge of
contributory negligence upon the evidence
which but for the finding would appear to
shew very mn\unmgh that he was the
author of his own injuries, the Court should
ascertain whether there is evidence upon
which the jury might reasonably find negli-
gence on the part of the defendants which
actually caused the injury or whether the
findings of the jury make a case of action-
able negligence against the defendants.
Charges of alleged negligence |\]vn~«|\ put
to the jury upon which the jury did not
make a finding must be taken to have been
negatived. Meredith, —There was no
duty owed by the defendants to the plain-
tiff regarding the time of arrival of any of
its trains, There is no rule of law limiting
the rate of speed of railway trains in the
interests of railway workmen. Paquette v
Grand Trunk Ry. Co., 13 Can. Ry. Cas.
19 O.W.R. 305.

[Andreas v. Canadian Pacific Ry. Co., 37
8.C.R. 1, 5 Can. Ry. Cas. 450, followed.]

68,

SECTION-MAN KILLED ON TRACK; ABSENCE OF
IGHT IN F0G; CONTRIBUTORY NEG-
NCE.

,urlv on a foggy morning in September,
the plaintifi’s husband, a section-man em-
ployed by the defendants, was working on
the north track of the defendants’ double-
tracked line, when he was struck by an en-
gine coming from the west upon the north
track, and killed. He must have heard the
engine approaching, but supposed that it
was on the south track, which was the
usual one for east-bound trains. In an ac-
tion by his widow to recover damages for
his death, the jury, in answer to questions
quhmlltod found that the defendants had
been neghgenl in: (1) “neglecting to switch
back train on to right line at Lyn'"; (2)

not carrying a head-light. The jury also
found that there had been no contributory
negligence; and they assessed the plaintiff’s
damages at a sum fgr which the trial Judge
pronounced judgment in her favour, with
costs:—Held, on appeal, that there was no
proper evidence to support the first find-
ing of negligence; but (Meredith, J.A., dis-
senting) that, as there was uncontradicted
evidence that the engine h-ul no head-light
as the defendants’ rules provided that a
train running when obscured by fog must
display a head-light, as the jury might well
infer that, if it had been displayed, it pro-
bably would have prevented the aceident
as the point was, though not specially men-
tioned in the pleadings, submitted to the
jury by the trial Judge, without objection,
and was, in the circumstances, one proper
for their consideration, and as there was
evidence upon which the jury might well
negative contributory negligence, judgment
was properly given for the plaintiff. Per
Meredith, J.A.:—The jury may act upon
proper presumptions of fact, but may not
draw upon their imaginations, nor supply
acts which ought to be prove »d under oath
The analogy of judicial notice obtains to
some extent, but is limited to a few mat-
t of elemental experience; and it is not
in the eategory of elemental experience that
in a dense fog in the daylight the head-
light of an engine would have conv
the deceased the fact that the train we
running on the east-hound track, in time to
save him from his assurance that it was on
the other trac k. There was not a particle
of evidence that the negligence of the de-
fendants in running the train without a
head-light was the cause of the accident;
and there should be a new tris \l Graham

Grand Trunk Ry. Co., 13 Can. Ry. Cas
0.L.R. 429.

SWING BRIDGE ON RAILWAY; SEMAPHORE AND
BRIDGE LIGHTS.

The exception to a rule of a railway com-
pany that its trains are entirely under the
control of the conductors and that their
orders must be obeyed except when they
are in conflict with the rules and regula-
tions or plainly involve any risk or hazard
to life or property, in either of which es
all participating will be held alike account-
able, does not apply where an engine driver
passed a semaphore which was against his
train proceeding and stopped at a water
tank until he had filled his engine when he
signalled to the conductor that he was
ready to go ahead and the conductor sig-
nalled to him to go ahead and he ran on
to an open bridge which was near the tank
and the engine ran off into the water and
the engineer was drowned and where the
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jury found that the engineer acted reason-
ably and with proper precaution when he
saw that the lights of the bridge indicated
that all was right to gq across and that he
went ahead upon being signalled by the
conductor to do so. Where a locomotive
driver passed a semaphore which was
against his train proceeding and stopped
at a water tank until he had filled his en-
gine, when he signalled the conductor, who,
by a rule of the company, had entire con-
trol of the train, that he was ready to go
ahead and he ran on to a swing bridge
which was then being opened to let a tug
nd the engine ran off into the water and
engineer was drowned, his death was
due to the negligence of the conductor and
not to his own, his act of negligence in
passing the semaphore having expended it-
sell when the train stopped at the water
tank, Smith v. Grand Trunk Ry. Co., 3
279, reversed.  Smith v. Grand
Trunk Ry. C (Ont.) 14 Can. Ry. Cas
49, 2 D.L.R. 251.

[Reversed in 14 Can. Ry. Cas. 300, 8
D.L.R. 171.]

RAILWAY SWING BRIDGE; NEGLIGENCE.

Where a locomotive driver ignored and
passed a semaphore which was against his
train proceeding and stopped at a water
tank until he had filled his engine, when he
signalled the conductor, who, by a rule
of the company, had entire control of the
train, that he was ready to go ahead, and
the conductor signalled him to go ahead,
and he, still ignoring the semaphore, ran
on to a swing bridge which was then being
opened to let a tug pass and the engine ran
off into the water and the engineer was
drowned, his death was due to his own neg-
ligence. Smith v. Grand Trunk Ry. Co.,
14 Can. Ry. Cas. 49, 2 D.L.R. 251, rever<ed;
Smith v. Grand Trunk Ry. Co., 3 O.W.N.
379, restored. The exception to a rule of a
railway company that its trains are entirely
under the control of the conductors and
that their orders must Le obeyed exeept
when they are in conflict with the rules and
regulations or plainly involve any risk or
hazard to life or property, in either of which
cases all participating will be held alike
accountable, is applicable where an engine
driver passed a semaphore which was against
his train proceeding and stopped at a water
tank until he had filled his engine, when he
signalled to the conductor that he was ready
to go ahead and the conductor signalled
to him to go ahead and he ran on to an
O{wn bridge which was near the tank and
the engine ran off into the water and the
engineer was drowned, although the jury
found that the engineer acted reasonably
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and with proper precaution when he saw
that the lights on the bridge indicated that
all was right to go across and that he went
ahead upon being signalled by the conductor
to do so. Smith v. Grand Trunk Ry. Co.,
(No. 2) 14 Can. Ry. Cas. 300, 8 D.L.R. 171.

[Smith v. Grand Trunk Ry. Co., 30.W.N.
379, restored; Smith v. Grand Trunk Ry.
14 Can. Ry. Cas. 49, 2 D.L.R. 251, re-
versed. |

Ramway vIREMAN; NEGLIGENCE OF ENGINEER
ARSENCE OF 81GNALS; COMMON LAW,

A railway company is not liable at common
law for the death of the fireman of a loco-
motive that was propelling a snow-plough,
as the result of a collision with another
train, due to the negligence of the engineer
in charge of the engine in continuing to run
it without attempting to learn the cause of
the failure of the signalman on the plough
to give crossing and station signals, where

no negligence on the part of the signalman

was shewn, as the engineer whose negli-

| gence eaused the aceident was the deceased’s
fellow-servant. Jones v. Can. Pac. Ry
Co., (Ont.) 14 Can. Ry. Cas. 76, 5 D.L.R
332,

OF SIGNALMAN CAUSING DE-
NT; INTERLOCKING PLANT.

The Board granted the application of
the Canadian Pacific Ry. Co. to cross
the tracks of the Canadian Northern Ry.
Co. upon the terms that the applicant
should at its own expense, insert a diamond
in the track, provide, maintain and oper-
ate an interlocking plant including the cost
of kvv!ving a signalman in charge of the cross-
ing. The signalman was appointed by the
Canadian Northern to the satisfaction of
| both companies. While a Canadian Pacific
‘ train was approaching the crossing the

signalman, being intoxicated, derailed the
train, killing the fireman. The Canadian
Pacifie Ry. Co. was held liable in damages
for the death of its servant the fireman,
because it was alone responsible for the
negligence of the signalman, who, at the
time of the accident, while adjusting the
points and giving the signals for its train
was to be regarded as a person in its employ
ment. The whole circumstances of the
employment must be looked at and the real
effect of the actual relation existing must
not be lost sight of in deference to a formula
about hiring and paying. Hansford v
Grand Trunk Ry. Co. (1909), 13 O.W.R.
1184, at p. 1187, specially referred to. Patti-
son v. Canadian Pacific Ry. Co., 14 Can
Ry. Cas. 401, 24 O.L.R. 482.

[Reversed in 26 O.L.R. 410, 14 Can. Ry
Cas. 405].
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Liapiuty  or  MASTER; “RESPONDEAT sU-
PERIOR”; NEGLIGENCE OF SIGNALMAN,
The application of the rule respondeat
superior to each particular case depends
upon facts and is a question of fact. Me-
Cartan v. Belfast Harbour Commissioners,
[1911) 2 Ir. R. 143, 44 Irish L.T. 223, re-
ferred to.  Where a railway company applies
to the Railway Board under s. 237 of the
Railway Aet, R.8.C., ¢. 37, for leave to
cross the line of another railway company
and the Board, by its order giving leave
to eross, directs that an interlocking plant
shall be established at the crossing at the
expense of the applicant company, and that
the other company, whenever it desires
to make use of the crossing shall be entitled
upon notice to the applicant company, to
place a signalman in charge thercof, whose
wages are paid by the company appointing
him and reimbursed to it by the applicant
company, the signalman so appointed is the
servant of the company appointing him,
and that company, and not the applicant
company, is liable to a servant of the appli-
cant company who is injured by the negli-
gence of the signalman in passing a train
of the applicant company over the crossing.
Pattison v. Canadian Pacific Ry. Co., 14

Can. Ry. Cas. 405, 26 O.L.R. 410
[Judgment of Boyd, C., Pattison v. C

P.R., 24 O.L.R. 482, 14 Can. Ry. Cas. 401,

reversed, Garrow, J. A, dissenting.)

E. Health Protection

INJuRY ON PuBLIC woRK; “‘PubLic works
Heautn Act’’; REGULATIONS BY ORDER-
IN-COUNCIL; BREACH OF STATUTORY DUTY.

The provisions of 8. 3 of the ‘“‘Public
Works Health Act,” R.8.C. 1906, ¢. 135,
do not impose on a Government Department
or a company constructing a public work |
the obligation to provide hospitals and
surgical attendance for the treatment of |
personal injuries sustained by employees,
whether of themselves or of their contract-
ors or sub-contractors, in the construction
of such work. Grand Trunk Pacific Ry.
Co. v. White, 43 Can. 8.C.R. 627, reversing
White v. Grand Trunk Pacifie, 2 Alta. L.R.

522.

ACCIDENT TO BRAKEMAN; [MPAIRING FITNESS
OF SERVANT TO DO WORK.

An employer who keeps his servant con- |
tinuously at work for an undue number of
hours, makes himself liable for the result
in damages of an accident to such servant
in the ordinary discharge of his duty, caused
by his inability from fatigue to use the
skill and care required. (2) The father of
the servant under age in the above circum-

EMPLOYEES (HEALTH PROTECTION).

stances has a right of action against the
employer to recover his expense and loss
of time in caring for his son, and for the
medical attendance for which he has made
himself responsible, but not for loss result-
ing from the diminished earning capacity of
his son in the future. eat Northern Ry
Co. v. Couture, 14 Que. K.B. 316

UNLICENSED PHYSICIAN ENGAGED TO ATTEND
EMPLOYEES; LIABILITY OF RAILWAY

Where it is established that a physician
engaged by an employer, upon salary pro
vided by means of deduction from the
wages of the employees, for the purpose
of affording medical care and attendance to
the employees, was not a licensed medical
practitioner, the employer is liable for
damages sustained through the fault of
the physician, unless he produces evidence
to shew that the engagement was made
through error and without fault attributable
to him. North Shore Power and Naviga
tion Co. v. Wallis, Q.R. 20 K.B. 506

F. Licensee; Trespasser; Free Pass.

EmprLovees or otHER coMpaNy; Dury oF
REASONABLE CARE TO.

A lumber company had railway sidings
laid in their yard for convenience in shipping
lumber over the line of railway, with which
the switches connected, and followed the
practice of pointing out to the railway com-
pany the loaded cars to be removed, the rail-
way company thereupon sending their loco-
motive and crew to the respective sidings
in the lumber yard and bringing away the
cars to be despatched from their depot as
directed by the bills of lading: IlvltL that
in the absence of any special agreement to
such effect, the railway company's ser-
vants, while so engaged, were not the em-
ployees of the lumber company, and that
the railway company remain liable for the
conduct of the persons in charge of the
locomotive used in the moving of the cars;
and that where the lumber company's em-
ployees remained in a car lawfully pursuing
their occupation there, the persons in charge
of the locomotive owed them the duty of
using reasonable skill and care in moving
the car with them in it, so as to avoid all
risk and injury to them. 22 A.R. (Ont.)
202, affirming 25 O.R. 209, affirmed. Canada
Atlantic Ry. Co. v. Hurdman, 25 Can.
S.C.R. 205.

[Referred to in Tobin v. New Glasgow
Iron, Coal and Ry. Co., 20 N.8.R. 76.]

EMPLOYEE TRAVELLING ON PAS
SERVANT; COMMON EMPLOYMENT.
Deceased, an employee of defendant com-

FeLrow
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pany, was killed in a collision between the
car of the defendant company on which he
was travelling to his work, and a freight
car which had been allowed to get loose and
run down grade alone. There was no proof
of how this ear got away. Some I‘\'i(\l‘lll'(‘
was given of a pass from the company having
been found on deceased, but not to shew
that this pass had been issued to him over
that portion of the line, nor was the pass
produced:—Held, that the onus was on the
defendant company to shew that deceased
was travelling on a pass, and that it was
not shewn that he was being carried in
such circumstances as to make him a fellow
servant with those operating the line. Per
Irving, J.A.:—That the case had not been
tried out, because the trial Judge, after
instructing the jury that defendant com-
pany would not be liable if it was found
that deceased was travelling on a pass by
reason of the negligence of a fellow servant,
asked the jury to find whether the accident
was due to a defective system without
explaining to them what constituted a de-
fective system. Wilkinson v, British Colum-
bia Electric Ry. Co., 13 Can. Ry. Cas. 378,
16 B.C.R. 113,

[Affirmed in 45 Can. S.C.R. 263, 13 Can.
Ry. Cas. 382.]

DerecTIvE 5YSTEM; (GRATUITOUS PASSENGER;
FReE pass; FELLOW SERVANT.

The plaintiff’s husband was an employe
engaged as a mechanic in the company’s
workshops and was travelling thithe- to ili.‘i
work on one of the company’s passenger
cars, as a passenger, without payment of
fare. A freight car beecame detached from
a train, some distance ahead of the pas-
senger car and proceeding in the same direc-
tion, it ran backwards down a grade, col-
lided with the passenger car and the plain-
tiff’s husband was killed. The manner in
which the freight car beeame detached was
not shewn. On the body of the deceased
there was found a permit or “pass,”’ which
was not produced, and there was no evi-
dence to shew any conditions in it, nor over
what portion of the company’s lines nor
for what purposes it was to be honoured.
On the close of the plaintifi’s case, the de-
fendants adduced no evidence whatever,
and the jury found that the company was
at fault, owing to a defective system of
operation of their trains, and assessed
damages, at common law, for which judg-
ment was entered for the plaintiff:—Held,
that there was a presumption that deceased
was lawfully on the passenger car, and, in
the exercise of their business as common
carriers of passengers, the company were,
therefore, obliged to use a high degree of

care in order to avoid injury being caused
to him through negligence; that there was
nothing in the evidence to shew that de-
ceased occupied the position of a fellow
servant with the employees engaged in the
operation of the trains which were in col-
| lision; and that, in the absence of evidence
shewing any agreement, express or implied,
or some relationship between the company
and deceased which would exclude or limit
liability, the plaintiff was entitled to re-
cover damages at common law.,  British
| Columbia Electric Ry. Co. v. Wilkinson,
| 13 Can. Cr. Cas. 382, 45 Can. 8.C.R. 263.
‘ [Judgment appealed from, 16 B.C.R, 113,
13 Can. Ry. Cas, 378, affirmed. Nightingale
“ v. Union Colliery Co., 35 Can. 8.C.R. 65
|
[
|

distinguished.]

Liapiuary; BRAKEMAN OF ANOTHER RAILWAY;
TRACING CARS.

A brakeman who was employed by a rail-
way company other than the defendant,
cannot recover for injuries sustained by
being struck by a train where, without the
knowledge or leave of the defendant, he
was in its yard looking for cars that might
be delivered to hig master in due course, 5o
as to, for his own convenience, oxpedite
their disposal, when received, since no
breach of any duty owed him by the defen-
dant was the cause of his injury. Cunning-
ham v. Michigan Central Ry. Co., (Ont.) 11
Can. Ry. Cas. 96, 4 D.L.R. 221.

EMPLOYEE OF ANOTHER RAILWAY IN DEFEN-
DANT'S YARD; DUTY TO TRESPASSER;
SPEED OF TRAIN IN RAILWAY YARD.

A brakeman of a railway company other
than the defendant cannot recover for in-
juries sustained while, for purposes of his
own, he was in the defendants’ yard, by
being struck by a train that gave all statu-
tory warnings of its approach, where the
plaintiff stated immediately after the acci-
dent that he saw the train coming but sup-
posed that it was on a track different from
that near which he was standing and where
no peculiar circumstances are shewn to re
quire a lessening of speed in the yard be-
low that permitted by statute. Cunning
ham v. l\l,ichijmn Central Ry. Co., (Ont
14 Can. Ry. Cas. 96, 4 D.L.R. 221.

ACQUIESCENCE OF RAILWAY COMPANY.
Permission of a railway company to u
brakeman of another company to enter its
yards to look for cars that might be de
livered his master in due course, so as o
for his own convenience, facilitate their dis-
sal when received, cannot be inferred
rom the testimony of the plaintiff that he
had done so for several months in the
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night-time, or from the testimony of a ser-
vant of the defendant that he aul Yseen
them come out different times,” since it
was not sufficient to shew knowledge on the
part of the defendant of the plaintiff’s con-
duet, much less to establish acquiescence
thercm sufficient to amount to leave or right
to do so. Cunningham v. Michigan Cen-
tral Ry. Co., (Ont.) 14 Can. Ry. Cas. 96,
4 D.LR. 221

G. Assumption of Risk; Volens.

3 Risk voru NTARILY INCURRED]
\m.r\'n NON FIT INJURIA.

On the trial of an action for damages in
consequence of an employee of a lumber
company being killed in a loaded car which
was being shunted, the jury had found that
“the deceased \olunl‘mly accepted the
risks of shunting,”’ and that the death of
the deceased was caused by defendant's
negligence in shunting, in giving the car too
strong a push:—Held, that the wverdict
meant only that deceased had voluntarily
incurred the risks attending the shunting of
the cars in a careful and skilful manner,
M)d that the maxim ‘“‘volenti non fit inju-
ria"’ had no xpplu ation. Smith v. Baker,
[1891] A. C. 325, applied. 22 A.R. (Unt.l
202, affirming 25 O.R. 209, affirmed. Can-
ada Atlantiec Ry. Co. v. Hurdman, 25 Can.
C.R. 205.

[Referred to in Tobin v. New Glasgow
Iron, ete., Ry. Co., 20 N.8.R. 76.]

DANGEROUS WORKS; ORDINARY PRECAUTIONS;
KNOWLEDGE OF RI CONTRIBUTORY
NEGLIGENCE; VOLUNTARY EXPOSURE TO
DANGER.

An employer carrying on hazardous works
is obliged to take all reasonable precau-
tions, commensurate with the danger of the
employment, for the protection of em-
ployees, and, where this duty has been neg-
leeted, the employer is responsible in dam-
ages for injuries sustained by an employee
us the direct result of such omission. Le-
pitre v. The Citizens Light and Power Com-
nny, 29 Can. 8.C.R. 1, referred to by Nes-
jitt, J. In such a case it is not sufficient
defence to shew that such a person injured
had knowledge of the risks of his employ-
ment but there must be such knowledge
shewn as, under the circumstances, leaves
no doubt that the risk was voluntarily in-
curred and this must be found as a fact.
Judgment of the King's Bench, Montreal,
affirmed.  Montreal Park and lnlund Ry.
Co. v. MeDougall, 36 Can. S.C.R.

[Followed in Grenier v. Wilson, Q R.
207.

S.C.

12-Ry. D,

Daxcerovs work; CoMMON FAULY.

Where an employee of a railway company
was killed while engaged in a dangerous
operation permitted by the conduetor both
the company and employee were held to be
negligent. Great Northern Ry. Co. v. Cyr,
Q.R. 18 K.B. 110.

OPERATION OF COAL MINE] NEGLIGENCE™ OF
EMPLOYEE.

Under the system of operating the defen-
dant company's coal mine, coal was brought
to the surface by means of box cars and at
intervals what was termed a “rake of cars’
was sent down to bring up men. In the
latter case the rules of the company required
the man in charge of the brake to give four
raps upon the rope connecting the cars
with the hoisting engine at the surface as
a signal that men \\« re on board, when the

cars were raised at a much slower rate of
speed than that <n||v|u\wl in raising coal.
The man in charge of the brake, in viola-
tion of the rules, gave only one rap upon
the rope (the signal used where conl was
being raised) and the ears being brought
up at a great speed ran off the track, re-
sulting in the death of one man and serious
injury to another. In an action under the
Employers’ Lis ability  Aet, RS, 1900, ¢
179:—Held, affirming the judgment of the
trial Judge, (1) That the case was within
3, sub-g. (e) of the Act, relating to the
m-allm nee of persons in the serviee of the
employer and having “‘charge or control nf
any points, signal, upon a railway, ete.’
(2) That there was no such u-ntrihutol\
negligenee on the part of plaintiff in re-

maining upon the cars (there having heen
an opportunity of getting off at o stopping
place) as would disentitle him to recover

(3) That the principle volenii non fit in-
juria_could not he invoked on behall of
the defendant um||l\||\ Bell v. Inverness
Ry. and Coal Co., 42 N.S.R. 265.

KNOWLEDGE OF DEFECTS OR DANGER BY SER-
3 STATUTORY DUTY IMPOSED ON MAS-

Where a statutory duty is east upon a
master in any particular work, the fact
that a servant continues in that work with
knowledge of its dangerous character and
appreciation of |In- risk thereof, does not
render the maxim ‘“‘volenti non fit injuria"
applicable so as to absolve the master from
liability, unless it is shewn that the ser-
vant undertook the employment not only
with knowledge of the risk involved, but
also of the master's statutory duty in re-
spect thereto. (Per ( Iilwn J.A) Clark
v. Can. Pac. Ry. Co. (B.C',), 14 Can. Ry.
Cas. 51, 2 D.L.R. 331.
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[Referred to in Kizer v. Kent Lumber, 5
D.L.R. 317.]

H. Negligence of Fellow Servant.

NeGLECT OF FELLOW WORKMAN; CONTRIBU-
TORY NEGLIGENCE; DEFECTIVE SYSTEM.

Deceased while engaged in discharging
the duties of section foreman for the de-
fendant company in their railway yard was
run over by a train and killed. There was
a high wind blowing at the time accom-
panied by considerable snow, and deceased
was oceupied in keeping the points of a
switch clear of snow. This required con-
stant attention and under the conditions
prevailing at the time prevented him from
observing the approach of the train. The
train was being moved in a reverse direction
and the accident was shewn to have been
wholly due to the neglect of the proper per-
sons, employed in connection with the run-
ning of the train, to ring the bell or blow
the whistle or to stand on the forward end
of the car for the purpose of giving the
necessary warning. Plaintiffs, the widow
and children of the deceased, sued for dam-
ages under the common law as aided by
Lord Campbell’s Act:—Held, that deceased
was not guilty of contributory negligence,
but that as all the negligent omissions were
those of fellow workmen and there was no
proof of a system on the part of the de-
fendant company of running their trains
without these precautions being taken,
defendant was not liable. McMullin v,
Nova Scotia Steel & Coal Co., 41 N.8.R. 514.

UNSKILLED WORKMAN DIRECTED TO PER-
FORM WORK WHICH REQUIRES SKILL TO
AVOID ACCIDENT.

Although an employer is not liable as a
general rule, for the result of accidents
which happen to employees from dangers
essentially inherent in the work which is
being performed, he, nevertheless, becomes
liable when reasonable precautions have
not been taken by him to reduce the danger
to the lowest point or remove it altogether.
And so, when work which is not specially
unsafe for a skilled workman, such as the
driving of spikes on a railway, is entrusted
to an unskilled person, the employer is
responsible for an accident to the workman
resulting from his inexperience, reasonable
precautions to avoid 1t not having been
adopted. Sparano v. Canadian Pacific
Ry. Co., 22 Que. S.C. 202 (Archibald, J.).

INJURY TO EMPLOYEE ROLLING TIMBERS
FeuLow SERVANT; FELLOW SERVANTS
AND THEIR NEGLIGENCE.

Where an employee, while engaged with

g EMPLOYEES (FELLOW SERVANTS). 356

fellow workmen in rolling up timbers on
flat cars, which timbers were similar to
telegraph poles, being larger at one end
than the other, and the only inference to
be drawn from the evidence as to the cause
of the accident is one of three alternativ
(1) the small end was rushed up too fast; or
(2) the fellow-employees of the plaintiff
let go the big vm‘ when they should and
could have held it; or (3) there was not suf-
ficient men on the job to hold the timber
up, a judgment by the trial Court in favour
of the defendant will be reversed on appeal
and judgment entered for the plaintiff for
his damages sustained. Torangue v. Can-
adian Pacific Ry. Co., 8 D.L.R. 211,

[Rostrom v. C.N.R., 3 D.L.R. 302, 21
W.L.R. 225, distinguished.]

NEGLIGENCE OF TRACKMASTER; FELLOW SER-
vANT; COMMON EMPLOYMENT.

Negligence of a trackmaster of a railway
company causing an injury to a man em-
ployed as one of a crew engaged in removing
gravel from a ballasting train working on a
section of the road under the control of the
trackmaster is the negligence of a fellow-
servant engaged in a common employment,
and the company is not liable in an action
for damage resulting therefrom. Day v.
Canadian Pacific Ry. Co., 3 Can, Ry. Cas.
307, 36 N.B.R. 323.

CoLLisioN; DEATH OF RAILWAY FIREMAN OU
SNOW-PLOUGH; UNQUALIFIED SIGNALMAN.
A railway company cannot be held liable
for the death of a fireman on a snow-plough
train as a result of a collision, merely be-
cause it employed an unqualified signalman
on the snow-plough, where it did not appear
that an accident was the result of his dis-
qualification. Jones v. Can. Pac. Ry. Co.,
(Ont.) 14 Can. Ry. Cas. 76, 5 D.L.R. 332.

NEGLIGENCE OF FELLOW SERVANT.

Where a yard foreman, engaged with his
assistant upon their duties in the yard, was
struck and injured by an engine which was
being used for shunting purposes, a finding
by the jury that the accident was caused
by reason of the negligence of the assist-
ant and that the latter had the charge or
control of the engine, within the meaning
of sub-s. 5 of 8. 3 of the Workmen's Com-
pensation for Injuries Act, is supported by
reasonable evidence where it appears that
the engine was being run by an engineer who
was subject to the orders of the assistant,
who failed to carry out the orders he re-
ceived from the yard foreman. Martin
v. Grand Trunk Ry. Co., 8 D.L.R. 590, 4
O.W.N. 51, 27 O.L.R. 165, 15 Can. Ry
Cas. 1.
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STATUTORY DUTY; RAILWAY EMPLOYEES PASS-
ING TEST.

Where a railway company in breach of
the duty imposed by Order No. 12225 of
the Railway Commissioners of Canada,
permits an employee to engage in the oper-
ation of trains without the specified exam-
ination and test, the company is, by virtue
of 8. 427 of the Railway Aet, R.8.C. 1006,
liable in damages to any person injured as a
result of such breach of duty. Jones v.
Canadian Pacific Ry. Co., 5 D.L.R. 3
3 O.W.N. 1404, reversed; see also Work-
men's  Compensation for Injuries  Aet,
R.8.0. 1897, ¢. 160, R.S.0. 1914, ¢. 146;
and Fatal Accidents Aet, 1 Geo. V.
(Ont.) e. 33, amending R.S.0. 1807, e¢.
166, R.8.0. 1914, ¢. 151. The defence
of common employment is not available
to the master in a case in which injury has
been caused to a servant by the negligence
of a fellow-servant selected by the master
in breach of a statutory duty to employ
in the particular service only persons who
have passed a qualifying test, if the injury
be the natural consequence of the lack of
capability which the test should have dis-
closed. Jones v. Canadian Pacific Ry. Co.,
5 D.L.R. 332, 3 OW.N. 1404, reversed;
Groves v. Wimborne, [1808] 2 Q.B. 402,
applied. The flagrant failure of a section
foreman improperly entrusted with the
charge of a railway snow-plow train in vio-

[
|
\

lation of statutory regulations requiring |

that only employees should be placed in
charge who had passed the prescribed ex-
amination to observe the signals or to sig-
nal to the engine driver in rear may, in the
absence of evidence to the contrary, be
presumed to have resulted from his want of
skill, knowledge or experience, or to some
physical incapacity or defect, which the
statutory examination or test would have
revealed; and the railway company is
properly held liable in damages for the death
of his assistant on the snow-plow in a col-
lision resulting from the section foreman’s
negleet in which he also was killed; the
company’s action in setting an unqualified
man to do such work was either the sole
effective cause of the accident or a cause
materially contributing to it, and the case
therefore could not have been properly
withdrawn from the jury. Jones v. Cana-
dian Pacific Ry. Co., 13 D.L.R. 900, 24 O.
W.R. 017.

[Jones v. Canadian Pacific Ry. Co., 5
D.L.R. 332, 3 0.W.N. 1404, reversed.)

FeLLow SERVANTS; WATCHMAN AT LEVEL
CROSSING; TRAIN cREW; COMMON LAW
REMEDY.

A person employed by a railway com-

pany as a watchman at the crossing of its
railway with a street railway at level is a
fellow servant with the crew of a train
assing over the crossing; and, if he is
illed in consequence of the negligence of
the train crew, his widow cannot recover
damages at common law against the rail-
way company, Waller v. South Eastern
Ry. Co., 2 H. & C. 102; Morgan v. Vale of
Neath Ry. Co., L.R. 1 Q.B. 149; and Lovell
v. Howell, 1 C.P.D. 161, followed. Section
276 of the Railway Act, R.8.C. 1906, ¢. 37,
is for the protection of employees of the
railway company as well as of the public,
and the widow and administratrix of a
watchman employed by the company at a
level crossing of the railway with a street
railway, who is killed in an accident caused
by a breach of that section by the running
of a freight train backwards over the cross-
ing without any person on the end car to
give proper warning of its approach, re-
sulting in a collision with a street car cross-
ing the tracks, may recover damages against
the company under that section. MeMullin
v. N.8. Steel and Coal Co., 7 Can. Ry. Cas.
198, 39 Can. S.C.R. 593, and Lamond v.
G.T.R. Co., 7 Can. Ry. Cas. 401, 16 O.L.R.
365, followed. Even if it were shewn that
a street railway company, as well as a rail-
way company, might also be liable for the
consequences of an accident which resulted
in the death of one of the railway's em-
ployees because of the negligence of the
motorman, an employee of the street rail-
way company, that would not prevent the
recovery of full damages from the railway
company. ‘‘The Bernina,” 13 A.C. 1, and
Burrows v. The March Gas and Coke Co.,
L.R. 5 Ex. 67, followed. Pettit v. Canadian
Northern Ry. Co., (Man.) 14 Can. Ry, Cas.
293, 7 D.L.R. 645.

[Varied in 11 D.L.R. 316, 23 Man. L.R.
213 by reducing the damages.]

I. Duty of Care; Contributory Negligence.

ACCIDENT T0 WORKMEN ON TRACK; CONTRIBU-
TORY NEGLIGENCE,

The plaintiff, a workman in the employ
of the company, was injured by a car
striking him while working on ‘he track. In
an action for damages the company defended
on the ground that he had not been reason-
ably careful in looking out for the cars. The
trial Judge held that plaintiff was the cause
of his own misfortune and could not hold de-
fendants liable. This judgment was affirmed
by the Divisional Court, but reversed by the

ourt of Appeal for Ontario, which ordered
a new trial. The Supreme Court of Canada
affirmed the decision of the Court of Appeal,
Gwynne, J., dissenting, but, on counsel for
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the company stating that a new trial was
not desired, judgment was ordered to be
entered for plaintiff with 8500 damages,
the amount assessed by the jury at the
trial, and the appeal was dismissed with
costs. Hamilton Street Ry. Co. v. Moran,
May 20, 1895, 24 Can. 8.C.R. 717.

[Distinguished in O'Hearn v. Port Arthur,
4 0.L.R. 209; referred to in Preston v. To-
ronto Ry. Co., 11 O.L.R. 56.]

INJURY TO WORKMAN; COMMON FAULT,

When an accident to a workman is due to
his own negligence the employer cannot be
held equally negligent on account of de-
fects in the working apparatus in the ab-
sence of positive proof that such defect con-
tributed to the accident. Dorin v. Canadian
Pacific Ry. Co., Q.R. 37 8.C. 493 (Ct. Rev.).

INJURIES TO EMPLOYEE; MOVING CAR; NEGLI- |

GENCE OF FOREMAN,

A railway company is not liable to an em-
Eloyee for injuries sustained by him when

e, well knowing the dangers of the work
and being an old hand, stepped on a track
in front of a car moving in his direction,
without looking to see whether anything
was approaching. In order to succeed, the
employee would have to shew want of
proper precaution, or something in the con-
duct of the man in charge of the car which
would amount to negligence. Lennox v.
Grand Trunk Ry. Co. and Canadian Pacific
Ry. Co., 19 O.W.R. 169, 2 O.W.N. 1078.

[Dominion Iron and Steel Co. v. Oliver,
35 Can. S.C.R. 517, followed.]

INJURY TO EMPLOYEE; ENGINE MOVING BACK-
WARDS IN RAILWAY YARD; RAILWAY YARD
Under s. 276 of the Railway Act, R.S.C.
1906, c. 37, as amended by 9 & 10 Edw. VIIL.
e. 50, 8. 7, it is only when a train is passing
or about to rass over or along a highway
that the railway company is required, in
case the train is not headed by an engine
moving forward in the ordinary manner, to
station a man on that part of the train, or
of the tender if that is in front, which is
then foremost, to warn persons standing on
or crossing or about to cross the track, and
8. 274 of the Act, requiring the use of the
bell and whistle, should be interpreted as
limited in the same way. The plaintiff’s
husband, an employee of the defendant com-
pany, while proceeding through the railway
yards on busi of his own, stepped off the
track on which he was walking, to avoid an
approaching express train, and stepped on
to another track, when he was struck and
killed, at a point which was not near any
hlghwnf' crossing, by a yard engine moving
reversely without any person stationed on

the part of the tender, which was foremost.
There was a path between the two tracks
on which the deceased might have walked
safely:—Held, without a finding on the
evidence as to whether or not the rwll of the
yard engine had been rung, that the defen-
dants were not liable, as they had not been
guilty of any negligence, and the deceased
was guilty of contributory negligence in
oing upon the other trm'i. Semble, the
deceased had no right to be where he was
at the time of the accident and was there-
fore a trespasser: Deane v. Clayton, (1817)
7 Taunt. 489, and Jordin v. Crump, (1847)
8 M. & W. 782, and no action was maintain-
able without evidence of intention to injure.
| Skulak v. Canadian Northern Ry. Co., 20
| Man. L.R. 242, 15 W.L.R. 699.

| INNURY TO YARDMASTER; SHUNTING CARS;
FAILURE TO LOOK.

Action by the administrators of the
estate of one Nairn, a railway yardmaster
! in the service of the defendants, to recover
damages for his death caused by their negli-
gence, by being knocked down and killed,
while at work in the yard, by two shunted
cars under the control of the defendant.
The action was tried with a jury, who found
a verdict for plaintiffis. A motion for a
nonsuit was made by defendants and was
reserved till after verdict:—Held, per Mere-
dith, J., that the motion must be sustained
because of the contributory negligence of
the deceased in not looking out, when going
behind some other cars on the track, to see
whether there was danger. London and
Western Trusts Co. v. Pere Marquette Ry.
Co., 5 Can. Ry. Cas. 44, 6 O.W.R. 321.

[Reversed in London and Western Trusts
Co. v. Lake Erie and Detroit River Ry.
Co., 12 O.L.R. 28, 5 Can. Ry. Cas. 364; vide
5 Can. Ry. Cas. 53, 7 O.W.R. 511.]

INJURY TO YARDSMAN SHUNTING CARS; As-
SENCE OF WARNING; FAILURE T0 LOOK.

A railway yardsman in the ordinary
| course of his duty was passing behind the
| most westerly of four cars stumrim( by them-
| selves on a side line. As he was crossing the
| track, two cars of the defendants, propelled

by a flying shunt, came from the east and
| ran into the standing cars, with the result

that he was knocked down, run over, and
killed by the car behind which he was
passing. There was no evidence that cars
were liable to be shunted negligently or un-
expectedly, and he did not see or hear the
cars, and no warning was given to him:

Held, that there was evidence of negligence

on the part of the defendants to go to the

jury, and that the fact that the yardmaster

did not look for approaching cars before
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going behind the standing car was not suffi-
cient to shew that he was guilty of such
negligence as ipso facto to deprive him of
the right to recover. Judgment of Meredith,
J.,, 6 O.W.R. 321, 5 Can. Ry. Cas. 44, re-
versed. London and Western Trusts Co. v.
Lake Erie and Detroit River Ry. Co., 5
Can. Ry. Cas. 364, 12 O.L.R. 28, 7 O.W.R.
511.

[Followed in Wallman v. Can. Pac. Ry.
Co., 16 Man. L.R. 82, 6 Can. Ry. Cas. 229.]

Dury oF EMPLOYEE; IMPERFECT INSULATION
OF ELECTRIC WIRES; DUTY OF INSPECTION.
An electric line foreman in the company’s
employ met his death from contact with im-
perfectly insulated live wires while at some
work in proximity to them in the power-
house. The evidence left doubt whether the
duties of deceased included the inspection
and care of the wires both inside and outside
of the power-house, or whether his engage-
ment was to perform the duties in question
in respect only to the wires outside the
power-house walls:—Held, that the onus of
proof as to the point in dispute was on the
defendants, and, such onus not having been
satisfied, they were liable in damages.
Judgment appealed from affirmed, Davies,
J., dissenting, on a different view of the
evidence in holding that the duties of de-
ceased included inspection and care of the
interior wiring. Quebee Ry., Light and
Power Co. v. Fortin, 7 Can. Ry. Cas. 252,
40 Can. 8.C.R. 181,

INJURY TO CONDUCTOR BY (H(A\'t?l;—.\l'ltl‘?,\l)lN(i
MACHINE; FAILURE TO LOOK; OBsTRUC-
TION TO VIEW.

In an action by the conductor of a con-
struction train for injuries resulting from
a4 wing of a gravel-spreading machine oper-
ated by air pressure, coming down upon him,
caused by the engineer in charge of the
machine unintentionally starting it by
striking his knee against the handle of a
valve used to set it in motion while at-
tempting to get closer to the air gauge,
which, owing to the darkness, he could not
see from where he stood without a light, to
ascertain if there was sufficient air in the
reservoir of the machine to operate the
same, a motion for the nonsuit was rightly
refused, it being for the trial Judge to say
whether any facts have been established in
evidence from which negligence may be in-
ferred, and for the jury to say whether or
not from these facts negligence ought to bhe
inferred. Tobin v. Canadian Pacific Ry. Co.,
2 D.L.R. 173, 20 W.L.R. 676.

[Metropolitan Ry. Co. v. Jackson, 3 A.C.
197, followed. ]

INJURY IN COURSE OF EMPLOYMENT; REMOVING
TRAIN STALLED IN sNow; EmpLovee
WARMING UP AT TIME OF ACCIDENT.

An employee is shewn to have heen injured
during and in consequence of his employment
with the railway where it :\ppourwl that he,
with others, was hired by the conductor to
dig out a freight train stalled in snow, and
was told at the time of the hiring that he
would be earried to the place and back and
after the train was dug out the men, at the in-
vitation of the econductor, went into the
caboose to warm themselves and to wait to
go back, and, while they were there waiting,
another train collided with the edboose and
caused the injuries complained of. CGordon

v, Canadian Northern Ry. Co., 2 D.L.R.

183, 20 W.L.R. 705.

[Holmes v. Great Northern Ry. Co., [1000]
2Q.B. 409, approved.)

INJURY TO EMPLOYEE WALKING BETWEEN
TRACKS; FAILURE 10 L00OK; RATLWAY AND
STREET RAILWAY CASES,

An employee of a railway company is
guilty of contributory negligence, which
will bar a recovoiy of damages by his per-
sonal representatives against the railway
company for his death in the course of his
('Il]ll‘li)’lll(‘lll, where it is shewn that the de-
ceasod was walking between two parallel
tracks in a railway yard, and, without look-
ing to ascertain if any train was approach-
ing, stepped upon a track on which a freight
train was moving and where the yard helper
on one of the moving cars had done his ut-
most to warn the deceased, and when it
became apparent that no notice was being
paid to the warnings, immediately gave the
stop signal, and caused the brakes to be
applied, although not in time to prevent the
deceased being struck. MeEachen v. Grand
Trunk Ry. Co., 2 D.L.R. 588, 3 0.W.N. 628,
21 O.W.R. 187.

LOCOMOTIVE ENGINEER; DEATH CAUSED By
JUMPING FROM TRAIN,

Plaintiffs sued defendant company for
damages for the death of their son, a loco-
motive engineer in the defendants’ employ,
who was killed by having jumped from a
train over which he had lost control. The
jury found $6,000 damages:—Held, on
appeal, per Hunter, C.J., that the only
verdict rensonably open to the jury was that
the deceased lost his life by his own negli-
gence. Per Irving, J.:—That the damages
were excessive. Per Morrison, J.:—That the
verdiet should stand. New trial ordered.
White v. Victoria Lumber and Manufactur-
ing Co., 11 Can. Ry. Cas. 473, 14 B.C.R. 367.

[Reversed in [1910] A.C. 606, 11 Can. Ry.
Cas. 489.]
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1GENCE; MispirectioN; CONTRIBUTORY
NEGLIC K.

In an m'llon for damages for the death of
the appellant’s son while acting as engineer
of the respondent’s lumber train, the re-
spondents were charged with negligence in
respect of the train having bheen equipped
with defective brakes and an incompetent
brakesman, while the deceased was charged
with contributory negligence in jumping
from the train. The jury found for the
appellants, but anew trial was ordered by the
Supreme Court. One Judge was dissatisfied
with the verdicet on the ground of misdiree
tion in regard to contributory negligence,
and another Judge held, contrary to both his
colleagues, that the damages were exces-
sive:—Held, that the order must be re-
versed. It was too late for the respondents
to rely on misdirection which they had not
excepted to at the trial, or in the notice of
appeal or in oral argument before the Su-
preme Court There were no suflicient
grounds for a new trianl on the head of ex-
cessive damages.  Appeal from a judgment
of the Full Court (September 7, 1909)
setting aside the judgment of Clement, J
(March 14, 1908), and ordering a new tr:
See 14 B.C.R. 367, 11 Can. Ry. Cas. 473.
White v. Victoria Lumber and Manufactur-
ing Co., 11 Can. Ry. Cas. 489, [1910] A.C.
606,

CONTRIBUTORY NEGLIGENCE OF SERVANT;
COUPLING CARS.

It is contributory negligence for a brakes-
man, while standing with one foot on a loose
step on the side of a box car 6)% inches
below the bottom thereof, and with one
hand holding a rung of a ladder on the side
of the car 14 inches above the bottom of
the car, to attempt to open the coupling
device by working the lever that operated
it, the end of which was about 15 or 16
inches from the side of the car. Stone v.
Can. Pac. Ry (0. (Ont.) 14 Can. Ry. Cas.
61,4 D.L.R. 78

[Reversed in IJ D.L.R. 93.]

CONTRIBUTORY NEGLIGENCE OF BRAKEMAN;
CoUPLING CARS.

It is not contributory negligence for a
brakeman, while standing in a erouching
position on the side of 2 moving freight car
with one foot on a loose step 6} inches
below the bottom of the car, and holding
with one hand to a rung of a side ladder
14 inches above the bottom of the car to
attempt to open the car coupler, by reaching
around the end of the car in order to work
the lever operating the coupling apparatus,
which was considerably shorter than the

levers commonly used on other cars. Stone

| v. Canadian Pacific Ry. Co., 4 D.L.R. 789,

30.W.N. 973, 14 Can. Ry. Cas. 61, 26 O.L.R.
121, reversed.] A railway company is liable
for an injury sustained by a brakeman
while coupling a belonging to a foreign
company, that had a short coupler lever
which could not be operated without going
between the end of the cars; sinee the
h.mlm,,, of a ear 80 equipped was a violation
(1) of the Railway Act, R.S.C
requiring all freight cars to be
pm\nh »d with couplers that ean be un-
coupled without the necessity of men going
between the ends of the cars. Stone v
Ci ull an l‘All(u Ry. Co., 4 D.L.R. 789, 14
. Ry. Cas. 61, 3 O.W.N. 973, 26 O.L.R
reversed. For a brakeman, while

standing on the side ladder of a freight car,

to lean around the end of the car in order
to open the coupler, the lever of which was
too short to be worked from the side of the
car, is not a violation of a rule against going
between moving cars to adjust couplers

| {Per Idington, Anglin, and Brodeur, JJ.)
| Stone v. Can, Pac. Ry. Co., 47 Can. 8.C.R

634, 13 D.L.R. 93
J. Rules and Orders.

CoLrision oF TRAINS; CONTRIBUTORY NE
GENCE; VIOLATION 0/ RULES GOVERNI)
TRAINS; STARTING TRAIN ON CONDUCTOR'S
SIGNAL.

By rule 232 of the Grand Trunk Ry. Co.,
“‘conductors and enginemen will be held
responsible for the violation of any of the
rules governing their trains, and they must

take every precaution for the protection of
their trains even if not provided for by the
rules.” By rule 52, enginemen must obey
the conductor's orders as to starting their
trains unless such orders involve violation
of the rules or endanger the train’s safety.
and rule 65 forbids them to leave the engine
except in case of necessity. Another rule
provides that a train must not pass from
double to single track until it is ascertained
that all trains due which have the right of
way have arrived or left. M. was engine-
man on a special train which was about to
pass from a double to a single track, and,
when the time for starting arrived, he asked
the conductor if it was all right to go,
knowing that the regular train passed over
the single track about that time. He re-
ceived from the conductor the usual signal
to start and did so.  After proceeding about
two miles his train collided with the regular
train and he was injured. In an action
against the company for damages in conse-
quence of such injury:—Held, affirming the

judgment of the Court of Appeal, that M

was not obliged, before starting, to examine

the register and ascertain for himself if the
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regular train had passed, that duty being
imposed by the rules on the conductor alone,
that he was bound to obey the conductor’s
order to start the train, having no reason
to question its propriety, and he was, there-
fore, not guilty n} contributory negligenc
in starting as he did. Grand Trunk Ry. Co.
v. Miller, 2 Can. Ry. Cas. 350, 32 Can.
S.C.R. 454.

WoRkMEN'S COMPENSATION AcT; SIGNALS]
INTERLOCKER OUT OF ORDER; CoNtRIBU-
TORY NEGLIGENCE; VIOLATION OF ORDERS
TO ENGINE DRIVERS,

The defendants were erecting an inter-
locking apparatus at a point of their main
line where there was a siding, whereby the
switch could be worked and a signal shewn
to indicate how it was set, by lowering the

| this rule a train backed down while

upper or lower arm of the signal, as the |

case might be.  The plaintiffi’s husband, an
experienced engine driver in defendants’
r‘|||p|u’v. having been informed before start-
ing with his train that the apparatus was
in working order and that all trains were to
to be governed by the rules applicable in
such cases, approaching the spot, saw the

signal with both arms down, intimating |

that the interlocker was out of order, but,
nevertheless, proceeded, and, the switch
not being fastened in any way, the train
was derailed and he was killed. " As a matter
of fact the apparatus was not in working
order, a switchman of the defendants being
at the spot with flag signals to use in case
of necessity, but he failed to warn the de-
ceased. The defendants’ rules governing
engine drivers provided that they should
stop when in doubt as to the meaning of a
signal, also that a signal imperfectly dis-
played must be regarded as a danger signal,
nuu{thn! in case of doubt they were to take
the safe course and run no risk. Employees
were also specially instructed that if an
interlocker was out of order trains were to
be flagged through. The plaintiff brought
this action for damages under R.8.0. 1897,
¢. 166:—Held, that, although there was a
plain defect in the condition of the way
which was the cause of the derailment of
the engine, the plaintiff was properly non-
suited, in that her husband, had he sur-
vived, could not have maintained an action,
having negligently disobeyed his orders as
contained in the rules, by proceeding with
his train in spite of the condition of the
signals. Holden v. Grand Trunk Ry. Co.,
2 Can. Ry. Cas. 352, 5 O.L.R. 301.
[Referred to in Deyo v. Kingston and
Pembroke Ry. Co., 8 O.L.R. 588.]

DiSOBEDIENCE OF ORDERS; FAILURE TO 81G-

NAL.
A rule of the company defendant requires

| from him.

the display of a blue signal (blue flag by
day and blue light by night) while a ear is
being repaired on the track. Solely in con-
sequence of the failure of the plaintiff, an
employee of the defendant, to comply with

f‘\'o was
working at a car on the track, and he was
injured:—Held, affirming the judgment of
the Superior Court, Curran, J., that the
plaintiff had no claim for compensation
under the circumstances. Coutlee v. Grand
Trunk Ry. Co., 4 Can. Ry. Cas. 36, Q.R.
23 8.C. 242.

CONTRIBUTORY  NEGLIGENCE;
JUMPING FROM TRAIN;
RULES,

A railway train was approaching a station
in London and the conductor jumped off

before it reached it intending to cross a

track between his train and the station con-

trary to the rule prohibiting employees to
get off a train in motion. A light engine
was at the time coming towards him on the
track he wished to eross which struck and
killed him. The light engine was moving
slowly and shewed a red light at the end
nearest the conductor which would indicate
that it was either stationary or going away
In an action by the conduc-
tor's widow she was nonsuited at the trial
and a new trial was granted by the Court
of Appeal:—Held, reversing the judgment
of the Court of Appeal, 3 O.W.R. 802, Da-
vies and Killam, JJ., dissenting, that as
the light engine had been allowed to pass
a semaphore beyond the station on the
assumption, which was justified, that it
would pass before the train came to a stop
at the station, and as, if the deceased had
not, contrarK to rule, left the train while
in motion, he could not have come into
contact with said engine, the plaintiff was
not entitled to recover:—Held, per Davies
and Killam, JJ., dissenting, that the act of
the deccased in getting off the train when
he did was not the proximate cause of the
accident and plaintiff was entitled to have
the opinion of the jury as to whether or
not deceased was misled by the red light.
Grand Trunk Ry. Co. v. %irkmt, 5 Can.
Ry. Cas. 54, 35 éun. S.C.R. 2906.

WoORK TRAIN; RULE AS TO PROTECTING BY
FLAGMEN; ABSENCE OF CONTINUOUS AIR
BRAKES; LIABILITY AT COMMON LAW;
WorkMEN'S COMPENSATION AcT.

The deceased, who was in charge of a
gang of labourers, employed in removinq
earth from a cutting on the defendants'
railway, acting, as he believed, in the com-
pany’s interests, to prevent the loss to
them of the labourers’ time, by the work
train engaged in the work being kept at a

Convucror
VioraTion  oF
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siding, induced the conductor in charge of
the train to move it on to the main track,
and to proceed to the cutting, by backing
the train slowly. By one of the company’s
rules, the train should not have been
moved—unless other sufficient precautions
were taken—until flagmen were placed at
stated intervals in front and rear of the
train. Flagmen were not placed; but the
conductor took the precaution of standing
himself, as a lookout, on the top of the
van, and for a like purpose plx\cv(’ the de-
ceased in the cupola, while it was the duty

EMPLOYEES (RULES AND ORDERS).
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a train of the defendant railway, it was
contended by defendants that the id
happened through the negligence of the de-

| ceased in disobeying certain rules of his

of the engine driver to keep a strict look- |

out towards the conductor, so as to ob-
serve his signals and to act upon them.
When the train was distant some 600 yards
from another work train approaching them,
also moving slowly, the conductor sig-
nalled the engine driver to stop, and had
he done so, a collision which occurred,
whereby the deceased was killed, would

| terpret such written rules of railwa
| panies, subject to this, that it is for the

have been avoided:—Held, that the com- |

pany were liable, under the Workmen's
Compensation for Injuries Act, for the de-
ceased’s death through the neglect of the
engine driver. Deyo v. Kingston and Pem-
broke Ry. Co. (1904), 8 O.L.R. 538, dis-
tinguished. Liability was claimed at com-
mon law by reason of the train not being
furnished throughout with air brakes, as
required by the Railway Act, 3 Edw. V

¢. 58, 8. 211 (D.):—Held, that no such lia-

bility existed, for the train was not a pass- |

enger train, and the accident did not oceur
through the want of brakes, but by reason
of the engine driver's failure to see and
act on the conductor’s signal. Muma v,
Canadian Pacific Ry. Co., 6 Can. Ry. Cas.
444, 14 O.L.R. 147.

CowrusioN; DEsTH OF ENGINE DRIVER; Dis-
OBEDIENCE TO RULES; NEGLIGENCE OF
FELLOW SERVANTS.

The deceased, an engine driver in the em-
ploy of the defendants, while driving a
train was killed in a rear end collision be-
tween his locomotive and a train in front
caused by his disobedience to rules, either
in not seeing the danger signal or if he
did, in not stopping his train:—Held, (1)
That the engineer was the author of his

own misfortune and his wid‘ow c‘ould not
£ "

employers. questiona were put to the jury
as to the negligence of the defendants and
contributory ligy of the d d:—
Held, that there must be a new trial, be-
cause the jury should also have been asked
whether the deceased had obeyed the rules
of his employers applicable to the circum-
stances under which he was placed at the
time of the accident, and whether but for
that disobedience the accident would have
happened. It is for the trial Judge to in-
com-

jury to determine the meaning of technical
terms used in them on the explanatory evi-
dence offered. Walker v. Wabash Ry. Co.,
8 Can. Ry. Cas. 487, 18 O.L.R. 21.

NEGLIGENCE OF FELLOW SERVANT; VIOLATION
OF REGULATIONS; COMMON KNOWLEDGE.

A railway company is responsible for an
accident caused by reason of the violation
by its employees of regulations made for
the protect’on of all and which causes the
death of one of them. It is barred from
opposing to an action taken in consequence
tﬁereof that the fact complained of occurred
owing to an understanding between the em-
ployees concerned, especially when there is
no proof that the victim had a full know-

| ledge of said understanding. Under these

conditions, there is no reason to quash the
verdict which declares that there was fault
and whica determines the amount of the
damages caused. Lachance v. Canadian
Pacific Ry. Co., 10 Can. Ry. Cas. 16, Q.R.

| 25 8.C. 404,

[Affirmed in 42 Can. S.C.R. 205, 10 Can.
Ry. Cas. 22

DisoBEDIENCE TO ORDERS; WALKING ON
SIDING; ACCUMULATION OF SNOW AND
1cB; RAILWAY FROG NOT PACKED;
COUPLING LEVER DEFECTIVE.

The pl. mtifi’s husband, a brakeman, in
the employ of the defendants, was acci-
dentally killed while walking on a siding by
Peix}g run over by one of the cars of the de-

recover damages from the for
his death. (2) That the negligence of his
fellow servants did not better the condi-
tion of the servant in fault. Ruddick v.
Canadian Pacific Ry. Co., 8 Can. Ry. Cas.
484,

CoLL1s10N; DISOBEDIENCE OF RULES,
In an action for damages for the death of

an engine driver of the Grand Trunk Ry.
Co., whose train came into collision with

8. The neglig charged was that
(1) the plaintiff was compelled to walk
upon the siding, no way being left on either
side on account of lumber being piled too
close; (2) the siding had become defective,
unsafe and insufficient by reason of the
accumulation of snow and ice; (3) the rail-
way frog was not packed and the coupling
lever was defective:—Held, (1) that the
roximate cause of the accident was the
alling of the deceased on the siding and
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being run over by a moving car. (2) That
the unsafe and almost impassable condition
of the said siding and the defective con-
struction or condition of the coupling, if it
was defective, owing to the negligence of
the defendants, were not the proximate
cause of the accident. (3) That the de-
ceased took the risk of accident by dis-
obedience to the orders of the defendants,
and no action for negligence would lie.
Pettigrew v. Grand Trunk Ry. Co., 13 Can.
Ry. Cas. 118.

K. Limitation of Liability.

INJURY TO EMPLOYEE TRAVELLING ON PASS;
LIMITATION OF LIABILITY.

Deceased was employed in the defen-
dants' workshops, and travelled to and
from his work on a pass. The condition
on the back of the pass, exempting the
company from liability for damages to
person or property of holder of pass, was
not signed by the workman. Deceased was
a man skilled in his particular trade, and
refused to work for the company unless
given transportation. The jury found as
a fact that deceased was travelling on a
pass, but that there was not sufficient evi-
dence to shew that he was made ac-
quainted with the conditions thereon, and
ave a verdict for $9,000, which, on motion
or judgment, was sustained by the trial
Judge:—Held, per Macdonald, C.J.A., and
Galliher, J.A.:—That the finding as to
want of knowledge of the sondition on the
ass should not be interfered with. Per
rving, J.A.:—That the finding
niainac the weight of evidence. Deceased,
while travelling on his emplo[yors' CAr, WAS
injured, and subsequently died from his
injuries, in a collision between a car which
broke away or became detached from the
motor which was puliiug it, and ran back
down grade, crashing into the car occupied
by deceased. Defendants, in their plead-
ings, admitted that the accident occurred
through the negligence of fellow servants in
the employment of defendant company, but
there was no other evidence of negligence:—
Held, on appeal, that it was for the plaintiff
to shew that the accident was due to some
specific act of negligence for which the de-
fendants were responsible. Appeal allowed,
and verdict set aside. Farmer v. British
Columbia Electric Ry. Co., 16 B.C.R. 423,

Lorp CampselL's Acr;
LIABILITY,

Article 1056 C.C. embodies the action
previously given by a «tatute of the province
of Canada re-enacting Lord Campbell’s Act.
Robinson v. Canadian Pacific Ry. C

EXONERATION OF

0.,

EMPLOYEES (LIMITATION OF LIABILITY).

| employee.

was |
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[1892] A.C. 481, distinguished. A workman
may 8o contract with his employer as to
exonerate the latter from liability for negli-
gence, and such renunciation would be an
answer to an action under Lord Campbell’s
Act. Griffiths v. Earl Dudley, 9 Q.B.D.
357, followed. The Queen v. Dame Emily
Grenier, 2 Can. Ry. Cas. 409, 30 Can, 8.C.R.
42,

[Commented on in Armstrong v. The

King, 11 Ex. C.R. 126; Miller v. Grand

., QR. 21 S.C. 361, 371;

v. Grand Trunk Ry. Co.,
Q.R. 21 8.C. 350, 353.

INSURANCE OF EMPLOYEES; STIPULATION FOR
IMMUNITY IN CASE OF ACCIDENTS; INSUR-
ANCE EFFECTED BY EMPLOYER.

An employer may stipulate with his em-
ployee that, in consideration of a contribu-
tion by the latter to an insurance and provi-
dent society formed to assist workmen and
their families in case of injury or death by
accident, he will not be liable in conse-
quence of an accident suffered by the em-
ployee and caused by the fault of his co-
The Queen v. Grenier, 30 S.C.R.
42, followed. In this case the insurance
and provident society was legally con-
stituted. Ferguson v. Grand Trunk Ry.
Co., 2 Can. Ry. Cas. 420, Q.R. 20 8.C. 54.

[Referred to in Miller v. Grand Trunk Ry.

| Co., Q.R. 21 8.C. 350, 2 Can. Ry. Cas. 449,

34 Can. S.C.R. 70.]

STIPULATION EXEMPTING EMPLOYER FROM LIA-
BILITY FOR NEGLIGENCE; RIGHT OF ACTION
OF WIDOW NOT AFFECTED.
A railway company cannot stipulate im-
munity from damages caused by neglect
and failure on its part to comply with a
duty imposed on it by law for the safety of
passengers and employees, ¢.g., equipment
of the cars with efficient brakes, such stipu-
lation being void under s. 243 of the Rail-
way Act of Canada, 51 Vict. ¢. 29. (By
Pagnuelo and Curran, JJ.) —The action of
the widow under Art. 1056, C.C., is not a
representative one, but independent of that
of the injured person; and, therefore, even
if an agreement stipulating immunity from
responsibility for damages caused by negli-
gence were valid as regards the injured
person, it would not bind his widow or other
persons having rights under the article above
mentioned. Klil er v. Grand Trunk Ry. Co.
of Canada, 2 Can. Ry. Cas. 449, Q.R. 21
8.C. 346.

[Affirmed in Q.R. 12 K.B. 1, 2 Can. Ry.
Cas. 490; reversed in 34 Can. S.C.R. 45
3 Can. Ry. Cas. 147; reinstated in [1906
A.C. 187, Q.R. 15 K.B. 118; commentes
on in Armstrong v. The King, 11 Ex. C.R.
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126; Stuart v. Bank of Montreal, 41 Can.
S.C.R. 543; followed in R. v. Armstrong,
40 Can. S.C.R. 248, 5 E.L.R. 182; R. v.
Desrosiers, 41 Can. S.C.R. 71, 6 E.L.R.
119; referred to in Ferguson v. Grand Trunk

y. Co., Q.R. 20 8.C. 75, 2 Can. Ry. Cas.
420; Montreal Street Ry. Co. v. Brialofsky,
Q.R. 19 K.B. 338.]

CONTRACT EXEMPTING EMPLOYER FROM RE-
SPONSIBILITY FORACCIDENT; PUBLI  POLICY ;

RIGHT OF ACTION OF WIDOW; ACTION NOT
REPRESENTATIVE ONE; “‘IMDEMNITY OR
SATISFACTION."

A railway company cannot, under a con-
tract between its employee and an insur-
ance and provident society, in considera-
tion of an annual subseription to such
society, be exempted from responsibility for
damages caused by neglect and failure on
its part to comply with a duty imposed on
it by law for the safety of passengers and
l?mpfuym-n, e.g., equipment of the cars with
efficient brakes, such stipulation being with-
out effect under 8. 243 of the Railway Act
of Canada, 51 Vict. ¢ The right of the
widow and other relatives under Art. 1056,
C.C., is not a representative one, but is
independent of that of the injured person;
and, therefore, even if an agreement stipu-
lating immunity from responsibility for
damages caused by faute lourde were valid
as regards the injured person, it would be
without effect as regards his widow or
other persons having rights under Art. 1056,

3. An agreement exempting a party
from responsibility for d s causel by
his gross negligence, or faute lourde, is
null and void, as being contrary to public
order. The words, “indemnity or satisfac-
tion,” in Art. 1056, C.C., imply compensa-
tion by the person responsible for the damage
suffered, and not a payment made under a
contract with an insurance society. Grand
Trurk Ry. Co. v. Miller, 2 Can. Ry. Cas.
490, Que. R. 12 K.B. 1.

[Reversed in 34 Can. S.C.R. 45, 3 Can,
Ry 5. 147.)

DEFECTS IN MACHINERY; CONTRACT INDEMNI-
FYING EMPLOYER; INDEMNITY AND SATIS-
FACTION.

The “sander’” and sand-valves of a rail-
way locomotive, which may be used in con-
nection with the brakes in stopping a train,
do not constitute part of the “‘apparstus
and arrangements’’ for applying the brakes
to the wheels required by s. 243 of the Ruil-
way Act of 1888, Failure to remedy de-
fects in the sand-valves, upon notice there-
of given at the repair-shops in conformity
with the company's rules, is merely the
negligence of an employee and not negli-

gence attributable to the company itself;
therefore, the company may validly con-
tract with its employees so as to exonerate
itself from liability for such negligence and
such a contract i1s a good answer to an
action under Art. 1056 of the Civil Code of
Lower Canada. Girouard, J., dissented on
the ground that the negligence found by
the jury was negligence of both the com-
pany and its employees. Grand Trunk Ry
Co. v. Miller, 3 Can. Ry. Cas. 147, 34 Can
S.C.R. 45.

[The Queen v. Grenier, 30 Can. 8.C.R
12, 2 Can. Ry. Cas. 400, followed.]

L. Independent Contractor.

INDEPENDENT CONTRACTOR; TORTIOUS ACT OF;
LIABILITY OF RAILWAY COMPANY.

A company building a railway is not
liable for injury to property caused by the
wrongful aet of their contractor in borrow-
ing earth for embankments from a place, and
in a manner, not authorized by the con-
tract. Kerr v. Atlantic and N.W. Ry. Co.,
25 Can. 8.C.R. 197.

[Applied in Croysdill v. Ang!o-American
Telegraph Co., 10 Q.P.R. 37; Lavoi v. Beau-
doin, Q.R. 14 8.C. 254; Montreal v
real Brewing Co., Q.R. 18 K.B. 40¢
fontaine v. Grenier, Q.R. 27 8.C. 349; re-
ferred, Beauchemin v. Cadieux, Q.R. 22
S.C. 487; Bureau v. Gale, Q.R. 36 8%.]

INDEPENDENT CONTRACTOR; LIABILITY OF EM-
PLOYER; INJURIES TO ADJOINING OWNER.
Where contractors for the blasting oper-
ations incidental to the preparation of a
railway right-of-way caused large quantities
of the dislodged rock to be deposited on
the land of an adjoining owner, the com-
yany owning the right-of-wuy may be held
iable for the damage to lhoiuu(l, if, in let-
ting the contract in vhich the blasting
operations were included, no care was ex-
ercised by it to provide against the resul-
tant damage to thc «djoining property
which damage was such as slmuh’ reason-
ably have been anticipated; it is, in such
case, the duty of the property owner upon
who-e property the endangering work is
bei 1 carried on to see that reasonable
skill and care is exercised by the contractor
to prevent injury to the adjoining property
and the owner of the latter is not restricted
to a claim against the contractor. Houn-
some v. Vancouver Power Co., (B.C.) 9
D.L.R. 823, 15 Can. Ry. Cas. 69,

[Black v. Christchurch Finance Co.,
[1894] A.C. 48; Hughes v. Percival, 8 A.C.
443; Dalton v. Angus, 6 A.C. 740, and Bower
v. Peate, 1 Q.B.D. 321, considered
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RoAD LABOURER STRUCK BY TRUCK; CoNTRI-
BUTORY NEGLIGENCE; LICENSEE.

An action to recover damages for negli-
gence whereby the appellant was perman-
ently injured. The appellant was a labourer
in the employ of the contractors for grading
a portion of a new line of railway then
being constructed by the respondents. On
September 23, 1907, the appe lllum alighted
from a “l,mlm-n\'mnl” on a flat ear, used
in such construction, on to the platform
of Bala Station, and while attempting to
get on board the car, while in motion, came
in contact with a truck standing on the
platform and was injured. The acts of neg-
igence complained of were (1) the presence
of the |rmL; (2) inviting the appellant to
board and starting too soon; (3) appliances
for boarding the train imperfect and out of
repair. The respondents contended that
there was no ne; l{\llll‘ll('l‘ on their part, but
that the appellant was guilty of contri-
butory negligence in attempting to board
the train when in motion, having alighted
and remained on the platform out of mere
idle curiosity until the train began to
move:—Held, (1) affirming the judgments
of the trial Judge and the Court of Appeal
for Ontario, that the true position of the
appellant was at the best that of a mere
licensee. (2) That the respondent owed no
duty to the appellant who knew of the risk
and deliberately accepted it. (3) That
there was no evidence to shew how long
the truck had been left on the p'atform or
who put it there nor was therc in any re-
spect, negligence in this regard for which
the company was liable. Perdue v. Can-
udmn acific Ry. Co., 12 Can. Ry. Cas.

INJURY TO EMPLOYEE OF CONTRACTOR WITH
RAILWAY; COUPLING CARS.

A railway company is liable for injury to
a fencing contractor’s employee while at
work in a car, caused by a negligently vio-
lent coupling of cars by the company's en.-
ployees. An employee of an independent
contractor engaged by a railway company
to fence its right-of-way does not assume
the risk of being injured while at work in
a car, through a negligently violent coup-
ling of cars by employees of the railway
company, A contract to fence a railway
company’s right-of-way, in which the con-
tractor further agreed to indemnify the
railway company u[mmst claims for injury
to persons or property “‘occasioned in carry-
ing on the work,” entitles the company to

indemnity against a claim of an employee
of the contractor for injury received while
at work in a car caused l)) a negligentl

violent coupling of cars made by the rnif-

| INsE

| which were insecure,
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way company's employees. Walker v. Can-
mlmn Northern Ry. Co. and Ideal Fence
Co., 11 D.L.R. 363, 18 B.C.R. 63.

|'|'his finding does not seem to be in ac-
cord with the principles of interpretation
laid down in Beal, Cardinal Rules of Inter-
pretation, 2nd ed., 12

'URE ELECTRIC POLE; INJURY TO SER-
VANT OF INDEPENDENT CONTRACTOR.
The owner of a line of poles,

some of
who employed an in-
dependent contractor to string wires
them, is liable fur an injury sustained by
one of the latter's servants by the falling
of an insecure pole on which he was work-
ing, notwithstanding the contractor
paid to strengthen all of the insecure poles;
since it was the defendant’s duty to see th
its poles were safely secured before per-

| mitting the plaintiff to work upon them

Velasky v. West
(B.C.) 12 D.L.R. 774.
[Marney v. Scott, [1809] 1 Q,Ii 986; Vali-
t|mtlv v. Fraser, 30 Cur M
Canada Woollen Mills v. Tre
S.C.R. 424, specially referred to.]

Canada Power

Co.,

M. Injuries by Employees.

ASSAULT BY WATCHMAN ON TRESPASSING
CHILDREN; SCOPE OF EMPLOYMENT.

A watchman was employed by the de-
fendants to lower bars or gates across the
highway at each side of a crossing on the
approach of trains, and to raise them as
soon as the trains had passed, the gates
being lowered and ruised by means of a
lever which was some distance from them.
While a train was passing and the gates
down, the plaintiff, a lad of sixteen, and
two other lads, climbed or leaned upon one
of the gates, and the watchman was pre-
vented by iheir weight from raising the
gates after the train had passed. In order
to get them off he threw a cinder towards
them, which struck the plaintiff in the eye,
destroying the sight:—Held, that. this
aet having been done not of mere malice
or ill-will or to punish the plaintiff, but for
the purpose of warning him to get off the
gate, and so of enabling the watchman to
perform the duty required of him, the
defendants, his employers, were responsible

in damages. Hammond v. Grand Trunk
Ry. Co., 4 Can. Ry. Cas. 232, 9 O.L.R. 64.

MALICIOUS ASSAULT BY FOREMAN; ScoPE oF
EMPLOYMENT; LIABILITY OF MASTER.

An employer is not responsible for the
consequences of an assault committed by
a foreman upon a labourer under him arising
out of malice or ill-temper. Roth v. Can-
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adian Pacific Ry. Co., 4 Can. Ry. Cas. |

Nuisance; COURSE OF EMPLOYMENT; PILING |

TIES ON HIGHWAY.

A number of worn out railway ties were
taken from the line of railway during ordin-
ary working hours by section men ('mplownl
by the defendant company and were piled
on a highway at a railway crossing, the
foreman of the section men intending to
take them to his house for firewood. It was
the custom of the section men to get rid of
the wom out ties either by burning them
beside the track or by taking them home

for firewood. The plaintiffi’'s horse while |

being driven along the highway shied at
the ties and the plaintiffi was injured:

Held, that there was evidence to support the
jury’s finding that the ties had been placed

upon the highway in the course of the em- |

ployment of the section men, and that the
defendants were therefore prima facie re-

sponsible, but that there being no finding
that the ties were a nuisance in the sense of
being calculated to frighten horses generally,
this being an essential element of lmhlln\
a new trial was necessary. Judgment of a
Divisional Court reversed. Forsythe v,
Canadian Pacific Ry. Co., 4 Can. Ry. Cas
02, 10 0.L.R. 73

N. Sufficiency of Jury Findings.

INJURY TO EMPLOYEE COUPLING CARS; Fixp-
ING OF JURY.

W. was an employee of the G.T.R. Co.,
whose duty it was to couple cars in the To-
ronto yard of the Co. In performing this
duty on one occasion, under specific direc-
tions from the conductor of an engine at-
tached to one of the cars being coupled,
his hand was crushed owing to the engine
backing down and bringing the cars to-
gether before the coupling was made. On

the trial of an action for damages resulting |

from such injury the conductor denied
having given directions for the coupling,
and it was contended that W. improperly
put his hand between the draw bars to lift
out the coupling pin. It was also con-
tended that tﬂw conductor had no authority
to give directions as to the mode of doing
the work. The jury found against both
contentions and W. obtained a verdict which
was affirmed by the Divisional Court and
Court of Appeal:—Held, per Fournier,
Taschereau and Sodg(-wwk JJ., that
though the findings of the jury were not
satm? ‘actory upon the evidence a second
Court of Appeal could not interfere with
them: —Hell? per King, J., that the finding
that speclﬁc directions were given must

| was evidence of negligence an

be accepted as conclusive; that the mode
in which the coupling was done was not an
improper one, as W. had a right to rely on
the engine not being moved until the coup-
ling was made, and could properly perform
the work in the most expeditious way,
which it was shewn he did; that the con-
ductor was empowered to give directions
as to the mode of doing the work, if as was
stated at the trial, he believed that using
such a mode could save time: and that W.
was injured by conforming to an order to
go to a dangerous place, the person giving
the order being guilty of negligence. Grand
Trunk Ry. Co. v. Weegar, 23 Can. S.C.R.
422

[20 A.R. (Ont.) 528, affirming 23 O.R. 436,
affirmed. )

NEGLIGENCE CAUSING DEATH; WITHDRAWAL
OF CASE FROM JURY; NEW TRIAL.

In an action against the defendant for
negligence, causing the death of a servant,
the trial Judge withdrew the case from the
jury and directed a verdict for the de-
fendant on the ground that there was no
evidence of negligence. The Supreme Court
of Nova Scotia granted a motion for a new
trial with costs, and remitted the cause for
further inquiry, and, held, (Graham, J.,
dissenting, that the trial Judge erred in
withdrawing the case from the jury, as there

f want of
roper and reasonable care, which should
have been submitted to the jury. (26 N.8
Rep. 268.) On appeal to the Supre:
Court of Canada, it was held, affirming the
decision of the Supreme Court of Nova
Seotia en bane, that the new trial had been
properly ordered. va Glasgow Iron,
Coal and Railway Cc 'I obin, 7th Novem-
ber, 1804, [Coutlee Can. 8.C.R. Dig. 1903, p
577.)

[Referred to in Smith v. Can. l’uc. Ry.
Co., 34 N.8.R. 47, (note).]

InyURY TO CONDUCTOR; CONSTRUCTION TRAIN;
MiSDIRECTION.

In an action for personal injuries to the
conductor of a construction train resulting
from a wing of a gravel spreading ma-
chine operated by air pressure, coming
down upon him, caused by the engineer in
charge of the machine unintentionally
starting it by striking his knee against
the handle of a valve used to set it in motion
while attempting to get closer to the air
gauge, a statement by a witness that the
engineer must have been climbing up the
machine, together with the evidence that
the valve was from two and a half to three
feet above the slot where the engineer
was standing, would justify a suggestion
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in the trial Judge's charge that the engineer
might have touched the valve with his
knee while climbing up the machine to get
a nearer view of the gauge. Tobin v. Can-
adian Pacific Ry. Co., 2 D.L.R. 173, 20
W.L.R. 676, 5 Sask. L.R. 381.

NEGLIGENCE OF FOREMAN; CONTRIBUTORY

NEGLIGENCE OF SERVANT.

The Flaimiﬁ‘ was injured while in the ser-
vice of the defendants, and brought this
action for damages for his injury, alleging
negligence. In answer to questions, the
jury found that MeN. was a person in the
service of the defendants to whose orders
the plaintiff was, at the time of the injury,
bound to conform; that MeN. gave the
plaintiff orders (specifying the orders); that
the plaintiff conformed to those orders;
that injury resulted to the plaintiff from so
conforming; that negligence un the part of
N. caused the injury (specifying the negli-
gence); and that the plaintiff, by the exer-
cise of reasonable care, might have avoided
the accident. The jury were not asked in
what respect the plaintiff omitted to take
reasonable care:—Held, that it was not
necessary to ask that question, there being
evidence upon which the jury might find
that the plaintiff was guilty of negligence
or contributory negligence; and that, upon
that finding, supported by the evidence, the
action should be dismissed. London Street
Ry. Co. v. Brown, 31 8.C.R. 642, followed.
Shondra v. Winnipeg Electric Ry. Co.,
19 W.L.R. 13 (Man.).

[Reversed in 19 W.L.R. 578.]

NEGLIGENCE OF CONTRIBUTORY
NEGLIGENCE.

The judgment of Robson, J., 19 W.L.R.
13, upon the findings of a jury, dismissing
the action, was set aside, and a new trial
directed, upon the ground that the finding

tl}e jury as to contributory negligence
was insufficient. Shondra v. Winnipeg Elec-
tric Ry. Co., 19 W.L.R. 578 (Man.).

FOREMAN;

VERDICT AGAINST RAILWAY FOR NEGLIGENTLY
CAUSING DEATH; ABSENCE OF EVIDENCE
TO SUPPORT JUR '8 FINDING.
A verdict of a jury in favour of the plain-
tiff in an action against a railway company
for negligently causing the death of the
fireman of a locomotive that was propel-
ling a snow-plough, cannot be sustained
where there was no evidence tending to
support the jury’s finding that his death
was due to the negligence of the railway
company in operating the plough under a
defective system by placing it in charge of
a servant who had not passed the necessary
eye and ear test, or to shew that the acei-

EMPLOYEES (JURY FINDINGS).

378

dent was due to a defect in the hear'ng or
vision of such person. Jones v. Can, Pac.
Ry. Co.,, (Ont.) 14 Can. Ry. Cas. 76, 5
D.L.R. 332
NEGLIGENCE OF RAILWAY, QUESTIONS FOR
JURY.

Where the jury omitted to answer a dir-

ect question submitted to them on the trial

| of a railway employee’s action against the

railway for damages for negligence causing
personal injury as to whether there was
negligence on the part of the laintiff or
of the defendant company or of both, their

| negative answer to another question as to

whether the car was reasonably safe for
the employees, which latter question was
not directfy pointed at the alleged defects
leading to the injury, is not alone a finding
of negligence and is insufficient to support a
verdict for plaintifi. Stone v. Can. Pac.
y. Co., (Ont.) 14 Can, Ry. Cas. 61, 4

R
D.L.R. 789.

[Reversed in 13 D.L.R. 93.]
Basis or ACTION; ABSENCE OF
ON PART OF DEFENDANT.

A verdiet for the plaintiff for injuries re-

NEGLIGENCE

| ceived while in the employ of a railway

company cannot be sustained where neither
the evidence nor the answers of the jury to
questions submitted them disclose, on the
part of the defendant, negligence that con-
tributed to the plaintifi’s injury. Stone v.
Can. Pac. Ry. Co., (Ont.) 14 Can. Ry. Cas
61, 4 D.L.R. 789.
[Reversed in 13 D.L.R. 93.]

Notes on Master and Servant; Work-

| men’s Compensation Act; Notice of Injury;

Waiver of Notice; Evidence; Res Gestae.

| 1 Can. Ry. Cas. 448.

Note on Lord Campbell’s Act as arising
between master and servant, and the effect
of a release by employee. 2 Can. Ry. Cas.
501.

Note on injuries growing out of the re-
lationship of Master and Servant. 2 Can
Ry. Cas. 365.

Note on the effect of release by employee
exempting cruplo{er from liability for neg-
igence. 3 Can. Ry. Cas. 173.

Note on fellow-servant as affected by
Workmen'’s Compensation Act. 4 Can. Ry.
Cas. 250.

Note on liability of master for tortious
acts of servant in course of employment
4 Can. Ry. Cas. 240, 4 Can. Ry. Cas. 408

Note on Government regulation of rail-
way companies respecting agreements ex-
empting employers Froom liability for negli-
gence. 5 Can. Ry. Cas. 15.
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EMPLOYERS' LIABILITY.
See Employees.

EXCHEQUER COURT.
See Government Railways; Jurisdiction.

EXECUTION.
For sale under execution, see Sale and
Foreclosure.
For execution lien affecting title to lands,
see Title to Lands.

EXEMPTIONS.

For exemption from taxation, see Assess- |
ment and Taxation.

For exemption from liability, see Limit-
ation of Liability; Employees.

EXPLOSIVES.

_For regulation by Board as to the car- |
riage of explosives, see Board of Railway |
Commissioners.

For exposure of explosives to children, see
Negligence.

EXPRESS COMPANIES.

See Carrier of Goods.

For transportation of liquor in violation
of Canada Temperance Act, see Crimes and
Offences.

EAPROFRIATION.

A. In General.

B. Arbitration and Award.

C. Compensation; Measure of.
D. Water Rights; Fores. ore.
E. Gravel and Timber.

F. Highways; Diversion.

G. Railway Lands; Crossings.
H. P y Rights; T

I. Conveyances.

J. Location; Plans; Deviation.
K. Possession; Abandonment; Notice
L. Costs.

For appeal from award of arbitration,
see Appeal.

EXPROPRIATION (IN GENERAL).
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For expropriation for crown railways, see
Government Railways.

For lands acquired by contract, see
Title to Lands.

For injunction in default of compensation
for interference with access to bridge by
reason of railway crossing highway, see
Injunction.

For measure of damages for injuries to
land, see Damages.

For jurisdietion of County Court to award
damages for trespass to lands involving

dispute of title to, see Jurisdiction.

A. In General.

PROVINCIAL PUBLIC LANDS

The Parliament of Canada has power to
oppropriate provincial public lands for the
purposes of a railway connecting two or
more provinces. Attorney-General (B.C.)
v. CiP.R,, 11 B.C.R. 289.

[Referred to in Atty.-General v. Ruffner,
12 B.C.R. 301.)

LAND OWNED AND USED BY MUNICIPAL COR-
PORATIO .

Under ss. 118 and 139 of the Railway Aect,
1903, railway companies may expropriate
the lands of municipal corporations used
by them for municipal purposes. In re
Grand Trunk Ry. Co. and Cities of Ste.
Henri and Ste. Cunegonde, 4 Can. Ry. Cas.
7.

STREET RAILWAY; ACQUISITION OF LAND FOR
CAR-BARNS.

The Toronto Ry. Co., which has no powers
of expropriation, acquired by purchase
from the owners certain land in a residential
locality, on which they proposed to erect
car-barns, being a purpose authorized by
the agreement with the city, as validated
by 53 Viet. ¢. 90 (0.), and submitted the

| plans to the city for its approval, where-

u})on a petition was presented to the Board
of Control, by the residents of the locality,

| asking the intervention of the city against

such proposed use of the land, as well as
against the laying of tracks on certain
streets as a means of access to the barns,
which was referred to the corporation’s
counsel for his opinion as to the city's
powers. The city had at that time under

| consideration the acquisition of a specified

block of land in the locality for park pur-
poses, but subsequently to the presentation
of the petition the Parks and Gardens Com-
mittee recommended the expropriation of
the company's land for such purpose, and
under-their instructions a by-law therefor
was drafted by the city solicitor. On the
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matter coming before the council, the re-
commendation was struck out and the ques-
tion of procuring park lands referred back
to the committee, and on the following
day, but after the plaintiffs had commenced
this action, the architeet was instructed
by the board not to deal with the plans,
pending the result of the proposed expro-
priation proceedings. There was nothing to
shew that the course pursued by the city
was not actuated by good faith. In a
action claiming a declaratory judgment
of the company’s right to so use the land:
~Held, that while there was undoubted
power in the Court to grant declaratory
Judgments it was a discretionary power;
and that in this case, the exercise of the
discretion by the trial Judge, in refusing
to grant suc[‘; a judgment, would not under
the circumstances be interfered with. To-

ronto Ry. Co. v. City of Toronto, 13 O.L.R. |

532 (D.C.)

INTERFERENCE WITH EXPROPRIATION; PRIVATE
RIGHT OF WAY.

In an action by a railway company,
which had the right to expropriate the
land in dispute, to restrain the defendant
from interfering with the construction by
the company of its railway across a cer-
tain road, in which action a counterclaim
was made by the defendant for a declara-
tion of his right to the road as a private
way and for an injunction restraining the
company from trespassing thereon, the ex
parte Injunction granted the company
should not be dissolved and the injunction
awarded the defendant upon the merits in
accordance with his counterclaim should
not be made operative until an oppor-
tunity is given to the company to take
expropriation proceedings. Canadian Nor.
Ry. Co. v. Bilrings, 5 D.L.R. 455, 3 0.W.N.
1504, 22 O.W.R. 659.

[Sandon Water Works and Light Co. v.
Byron N. White Co., 35 Can. Sg.C.R. 300,
followed.]

ADDITIONAL LANDS; RAILWAY YARDS.

Under the provisions of s. 178 of the
Railway Act of Canada, R.8.C. 1906, ¢. 37,
giving the Railway Board the right to give
a rallway company pennission to take
more land for railway purposes than they
are entitled to take under sub-s. (b) of s.
177 of the Act, providing that there may be
taken for stations, depots, etc., an area
one mile in length by 500 feet in breadth
including the width of the right-of-way, if
such additional land is shewn to be “‘neces-
sary,” the word ‘“necessary” should be
given a liberal construction. (Dictum per
Brown, J.) City of Prince Albert v. Can.
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North. Ry. Co., (Sask.)
15 Can. Ry. Cas. 87.

10 D.L.R

v

121,

POWER TO DETERMINE NECESSITY FOR.

The question whether a necessity exists
for the expropriation of land by a company
is not one to be decided by a court in the
first instance, but for the Governor-in-
council, where the charter of the company,
88. 17 and 19 of e. 113 of N.8. Acts, 1911
provided that whenever it is necessary
that the company should be vested with
land, lakes or streams or land covered
with water for the purposes of its business
and no agreement can be made for the pur-
chase thereof, the Governor-in-council may
order its expropriation if satisfied that the
property is actually required for the business
of the company, and that it is not more
than is reasonably necessary therefor, and
that the expropriation is otherwise just and
reasonable. (Per Townshend, Ritchie, and
Longley, JJ.) Miller v. Halifax Power Co.,
(N.8.) 13 D.L.R..844.

COMPULSORY EXPROPRIATION; MANDAMUS,
(1) A written offer to sell land on certain
terms, accompanied by an intimation that,
if the purchaser takes possession, the vendor
would treat that act as an acceptance of the
offer, and the subsequent taking of such
possession, without further communication
with the vendor, together constitute a
binding contract of purchase and sale of
the land, which is taken out of the Statute
of Frauds by that act of taking possession,
such act being in itself a part performance
of the contract, as well as an essential in
the making of it. Carlill v. Carbolic Smoke
Ball Co. (1803), 1 Q.B. 256, followed. (2)
If there had been no contract between the
parties respecting the land taken by the
defendants for their right of way, the plain-
tiff would have been entitled to the alter-
native relief claimed by way of mandamus
to compel the defendants to proceed to have
the compensation determined under the
[;mviuiona of the Railway Aect. (3) Relief
way of mandamus may now, under Rule
879 of the King's Bench Act, be obtained
by an action. Carr v. Canadian Northern
1117);; Co., 7 Can. Ry. Cas. 258, 17 Man. L.R.

[Morgan v. Metropolitan Railway Co.
(1868), L.R. 4 C.P. 97, followed.]

DUTY OF COMPANY TO TAKE LANDS.

A railway company, in its requirement of
right of way, included, inter alia, land in
which the plaintiff had a leasehold interest,
but the right of way was at no time wholly
upon the plaintifi’s property, the greater
portion being upon adjoining lands. The
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company, without proceeding to arbitra-
tion, acquired the interest of the plaintifi’s
lessor, and built its road clear of but ad-
joining that portion of the indicated right
of way over the land in which the plaintiff
was interested. In an action to compel
the company to acquire and pay for the
right of way as indicated, (l}:x company
contended that it could be compelled to
pay for only that portion of the right of
way which it actually took possession of,
anc{ Irving, J., at the trial, dismissed that
contention and held that the plaintiff was
injuriously affected by the construction and
operation of the railway:—Held, on appeal
(Martin, J.A., dissenting), that the trial
Judge was right. MeDonald v. Van-
couver, Victoria and Eastern Ry. and Navi-
%n:giou Co., 12 Can. Ry. Cas. 67, 15 B.C.R.

0L

AcCTION TO COMPEL EXPROPRIATION; Com-
PENSATION.

The approval and registration of })Inns,

ete,, of the located area of the right-of-way,

under the provisions of the Railway Act,

and the subsequent construction and oper-
ation of a railway along such area, do not
render the railway company liable to
mandamus ordering the expropriation of

ortion of the lands shewn upon the plans
which has not been physically occupied by
the permanent way so constructed and

operated. Judgment a) g)ealed from, 12 Can. |

Ry. Cas. 67, 15 B.C.R. 315 reversed, the
Chief Justice and Davies, J., dissenting.
Vancouver, Victoria and Kastern Ry,
and Navigation Co. v. MeDonald, 12 Can.
Ry. Cas. 74, 44 Can. 8.C.R. 65.

B. Arbitration and Award.

APPRAISEMENT OF LANDS; ORDER TO SET
ASIDE PROCEEDINGS; ESTOPPEL.

This was an application to the Supreme
Court of Nova Scotia asking it to set aside,
in & summary manner, the whole appraise-
ment of land damages awarded to be paid
by the county to the several proprietors of
lands in Pictou county, whose lands had
been expropriated for the line of railway
extending from New Glasgow, in Pictou
county, to the strait of Canso, and known
as the Eastern Extension. This appraise-
ment was made on the assumption that un-
der the contract with the Nova Scotia
Government for the construction of this
line of railway and the statutes relating
thereto, and providing for the expropria-
tion of lands for right of way, etc., appraise-
ment of d ges or p tion to the
proprictors and payment thereof, the right
of way was furnished to the company free,

and the tion for land d was
to be paid after appraisement in the manner
prescribed by the Custos of the various
counties through which the line ran issuing
debentures for the amounts due to the
proprietors, which debentures were to be
redeemed by means of local taxation. Be-
fore the Provincial Government of Nova
Scotia had entered into the contract for the
construction of the Eastern Extension Line,
and while they were negotiating therefor,
the Nova Scotia legislature, on the 4th
Apri' 876, passed c. 3 of the Acts of 1876,
to enable the government to enter into a
contract for the construction of this line of
rallway, and made provision thereby for
the payment of a subsidy and grants of
land to those undertaking it, and for the
expropriation of land for the right of way for
the line. On the same date c. 74 of the Acts
of 1876 was passed, and, in order to incor-
porate and give any contractors whose
tender for construction should thereafter
be accepted the same corporate powers and
privileges as those mentioned in c. 74, s. 4
of the Acts of 1876 was passed. By s. 36
of ¢. 74, and also by s. 6, ¢. 3, Acts of 1876,
certain 88. of ¢. 70 of the Revised Statutes,
third series, are incorporated in these
enactments and made applicable to this
line of railway, which sections more par-
ticularly relate to the mode of acquiring
lands for the right of way, stations, ete.,
the procedure for appraising damages, and
the mode of assessing the various counties
for the payment of the amounts awarded.
C. 70 Revised Statutes, third series, com-
prises in consolidated form all enactments
in force in Nova Scotia at that date, re-
lating to provincial railways. For con-
venience the various railway companies
in Nova Scotia, such as the Windsor and
Annapolis Ry. Co., the Western Counties
Ry. Co., (see c. 34 Acts of 1868; c. 81, Acts
1870) have, in obtaining their Acts of in-
corporation, availed themselves of similar
clauses from ec. 70, Revised Statutes third
series, by express enactment, without re-
peating them in the Act or providing other
machinery for the expropriation of lands,
and the ascertaining of land damages.
When the Revised Statutes, 4th series, was
prepared, certain Acts of the Province not
re-enacted were continued in force, and
among them so much of ¢. 70 of the third
series as was therein specified. (See the
Act to provide for the publication of the
Consolidated Statutes, 30th April, 1873,
Revised Statutes, fourth series, page 2.)
Mr. Harry Abbott, having entered into the
contract with the Government for the con-
struction of this line, sought, under c. 4
of the Acts of 1876, incorporation and the
benefit of the provisions of ¢. 74, Acts 1876,

that

u
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and obtained a certificate of incorporation
under the name of the Halifax and Cape
Breton Ry. and Coal Co. The company
was organized under this Aet, and the right
of way having been obtained under the
statutes, the damages were appraised and
the work of construction began and was
carried on. In 1877 an order was made by
the Chief Justice of the Supreme Court of
Nova Scotia, on the petition of a number of
the property owners whose lands would be
affected by the building of the railway,
directing tgu' prothonotary of the county to
draw and strike a jury, under the provisions
of e. 70, of the Revised Statutes, third
series, to appraise the lands and property
taken for the purpose of the Eastern Ex-
tension Ry. In I878 a rule nisi was taken
to set the whole proceedings aside, but a
year later it was discharged on motion of
the party who had obtained it. A question
having been raised as to the validity of
the incorporation of the company under
¢. 4, Acts 1876, by the Local Government, and
legislation being about to be passed to re-
move such doubts, another rule was obtained
in 1879, on the ground that the Halifax
and Cape Breton Ry. and Coal Co. had no
legal existence. After the argument of this
rule, and before judgment, cs. 60 and 70
of the Acts of 1879 were passed by the Legis-
lature of Nova Scotia. After hearing the
Custos of the county by counsel before a
committee of the Legislature, two sections
of the Act were added in the interest of the
county. The Supreme Court of N.S. held
that the County of Pictou were estopped
by those statutes last mentioned from dis-
puting the appraisement of the lands taken,
and by their act in issuing debentures to
parties to whom damages had been awarded
for the lands appropriated to the railway,
some of which had been indorsed to third
parties. (See 1 Russ. & Geldert, 448.) On
appeal to the Supreme Court of Canada:—
Held, that the judgment of the Court be-
low was not one from which an appeal would
lie, there being no finality about the order
made by the Chief Justice of the Court be-
low in 1777, which was what this appeal
sought to set aside. Hockin v. Halifax
and Cape Breton Ry. & Coal Co. (20th
Oct. 1880) Cass. Can. S.C.R. Dig. 1893,
p. 423.

ARBITRATION; AWARD; MATTERS CONSIDERED
BY ARBITRATORS.

A railway company, having taken certain
lands for the purposes of their railway, made
an offer to the owner in payment of the
same which offer was not accepted and the
matter was referred to arbitration under
the Cons. Railway Act, 1879, On the day
that the arbitrators met the company ex-
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ecuted an agreement for a crossing over the
said land, in addition to the money pay-
ment, and it appeared that the arbitrators
took the matter of the crossing into con-
sideration in making their award. The
amount of the award was less than the sum
offered by the company, and both parties
claimed to be entitled to the costs of the
arbitration, the company because the award
was less than their offer, and the owner
because the value of the crossing was in-
cluded in the sum awarded which would
make it greater than the offer:—Held,
affirming the judgment of the Court of
Appeal, and the judgment of the Divisional
Court, 5 O.R. 674, Gwynne, J., dissenting,
that under the circumstances neither party
was entitled to costs. Ontario and Quebec
Ry. Co. v. Philbrick (1886), 12 Can. 8.C.R.
288

[Appeal dismissed with costs. 5 O.R. 674
affirmed. ]

AwarDp; VALDITY OF; DESCRIPTION OF LAND.

E. B. et al., joint owners of land situate
in the city of Quebee were awarded $11,900
under 43-44 Vict. ¢. 43, 8. 9, for a portion of
said land appropriated for the North Shore
Ry. Co. On the 12th March, 1885, E.B.
et al. instituted an action against the North
Shore Ry. Co., based on the award. The
company not having pleaded foreclosure
was granted, and on the 21st April process
for interrogatories upon faits et articles
was issued, and returned on the 20th April.
The company made default. On the 18th
June the faits et articles were declared taken
pro confessis.  On the 16th May, E.B. et al.
consented that the defendants be allowed to
plead, but it was only on the 7th July that
aplea was filed, alleging that the arbitration
had been irregular and was against the
weight of evidence. On the 2nd September,
E. B. et al. inscribed the case for hearing
on the merits, on which day the railway
company moved to be authorized to answer
the faits et articles and the motion was
refused. The notice of expropriation and
the award both deseribed the land expro-
priated as No. 1, on the plan of the railway
company deposited according to law, but
in another part of the notice it described it
as forming part of a cadastral lot 2345, and
in the award as forming part of lots 2344-
2345. On the 5th December judgment was
rendered in favor of E. B. et al. for the
amount of the award. From this judgment
the railway company appealed to the Court
of Queen’s Bench (appeal side) and that
Court reversed the judgment of the Superior
Court, holding inter uriu the award bad for
uncertainty, and that the case should be
sent back to the Superior Court to allow the
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defendants to answer the faits et articles. ‘
On appeal to the Supreme Court of Canada,

it was:—Held, (1) reversing the judgment

of the Court of Queen's Bench (appeal

side) that there was no uncertainty in the

award as the words of the award and notice |
were sufficient of themselves to describe

the property intended to be expropriated

and which was valued by arbitrators. (2)

That the motion for leave to answer faits

et articles had been properly refused by

the Superior Court. Taschereau, J., dis-

senting. Beaudet et al. v. North Shore
Ry. Co., 15 Can. S.C.R. 4.

[The Privy Council refused leave to appeal
in this case, 10 Gaz. 463. Followed in
Wynnes v. Montreal P. & I. Ry. Co., Q.R.
9 Q.B. 497.)

AWARD; ARBITRATORS; JURISDICTION OF;
LANDS INJURIOUSLY AFFECTED.

In a railway expropriation case the re-
spondent in naming his arbitrator declared
that he only appointed him to watch over
the arbitrator of the company, but the
company recognized him officially and sub-
sequently an award of $1,974.25 damages
and costs for land expropriated was made
under Art. 5164, R.8.Q. The demand for
expropriation as formulated in their notice
to arbitrate by the appellants was for the
width of their track, but the award granted
damages for three feet outside of the fences
on each side as being valueless. In an
action to set aside the award:—Held,
affirming the judgment of the Courts be-
low, that the appointment of respondent’s
arbitrator was valid under the statute and
bound both parties, and that in awarding
damages for three feet of land injuriously
affected on each side of the track the arbi-
trators had not exceeded their jurisdiction.
Strong and Taschereau, JJ., doubted if the
amount in_ controversy was sufficient to
give tue Court jurisdiction to hear the
appeal, the amount of the award being
under $2,000, and to make up the appeal-
able amount, either interest accrued after
the date of the award and after action
brought or the costs taxed on the arbitra-
tion proceedings would have to be added.
8uebec, Montmorency and Charlevoix Ry.

0. v. Mathieu, 19 Can. S.C.R. 426.

[Distinguished in Dufresne v. Guévre-
ment, 26 Can. S.C.R. 219.)

ENFORCEMENT OF AWARD; ADDITIONAL INTER-
EST; CONFIRMATION OF TITLE.

On a petition to the Superior Court, pray-
ing that a railway company be ordered to
pay into the hands of t“:e rothonotary of
the Superior Court a sum equivalent to six
per cent. on the amount of an award pre-
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viously deposited in Court under s. 170 of
the Railway Act, and praying further that
the company should be enjoined and ordered
to proceed to confirmation of title, with a
view to the distribution of the money, the
company pleaded that the company had
no power to grant such an order, and that
the delays in proceeding to confirmation of
title had been caused by the petitioner who
had unsuccessfully appealed to the higher
Courts for an increased amount:—Held, re-
versing the judgment of the Court below,
that by the terms of s. 172 of the Railway
Act it is only by the judgment of confirma-
tion that the question of additional inter-
est can be adjudicated upon:—Held, fur-
ther, that assuming the z‘unrt had juris-
diction, until a final determination of the
controversy as to the amount to be distri-
buted, the railway company could not be
said to be guilty of negligence in not obtain-
ing a judgment in confirmation of title.
(Railway Aect, 5. 172). Fournier, J., dissent-
ing. Atlantic & North-west Ry. Co. v.
Judah, 23 Can. S.C.R. 231.

[Vide Atlantic & N.W. Ry. Co. v. Judah,
20 R.L. 527; referred to in Neilson v. Que-
bee Bridge Co., Que. R. 21 8.C. 332; fol-
lowed in Montreal v. Gautier, Que. R. 26
S.C. 354; Montreal v. Lemoine, (fue. R. 3
Q.B. 199; referred to in Montreal v. Bax-
ter, Que. R. 15 8.C. 152.]

DEATH OF ARBITRATOR PENDING AWARD,

In relation to the expropriation of lands
for railway purposes, ss. 156 and 157 of
the Railway Act, 51 Viet. e. 29, (D.), pro-
vide as follows:—*156. A majority of the
arbitrators at the first meeting after their
appointment or the sole arbitrator, shall
fix a day on or before which the award
shall be made; and, if the same is not made
on or before suck day, or some other day to
which the time for making it has been pro-
longed, either by consent of the parties or
by resolution of the arbitrators, then the
sum offered by the company as aforesaid,
shall be the compensation to be paid by the
company.” 157, If the sole arbitrator ap-
pointed by the Judge, or any arbitrator
u{:pointorl by the two arbitrators dies before
the award has been made, or is disqualified,
or refuses or fails to act within a reasonable
time, then, in the case of the sole arbitrator,
the Judge, upon the application of either
party, and upon being satisfied by affidavit
or otherwise of such death, disqualification,
refusal or failure, may appoint another ar-
bitrator in the place of such sole arbitrator;
and in the case of any arbitrator appointed
by one of parties, the company and party
respectivel{ may each appoint an arbi-
trator in the place of its or his arbitrator

o —
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80 deceased, or not acting; and in the case
of the third arbitrator appointed by the
two arbitrators, the provisions of section
one hundred and fifty-one shall apply; but
no recommencement or repetition of the pre-
vious proceedings shall be required in any
case.” (Section 151 provides for the appoint-
ment of a third arbitrator either by the two
arbitrators or by a Judge):—Held, that
the provisions of the 157th section apply to
a case where the arbitrator appointed by
the proprietor died before the award had

1

been made, and four days prior to the date |

fixed for making the same; that in such a
case the proprietor was entitled to be
allowed a reasonable time for the appoint-
ment of another arbitrator to fill the va-
cancy thus caused, and to have the arbitra-
tion proceedings continued although the
time so fixed had expired without any award
having been made, or the time for the
making thereof having been prolonged.
Shannon v. Montreal Park and l’sluml Ry.
Co., 28 Can. S.C.R. 374.

[Overruled in Desormeaux v. Ste. Thérése
de Blainville, 43 Can. 8.C.R. 82; considered
in Wynnes v. Montreal P. and I. Ry. Co.,
Que. R. 9 Q.B. 498.]

IMPROPER ASSESSMENT OF DAMAGE.

On an arbitration in a matter of the ex-
propriation of land under the provisions of
the Railway Act, the majority of the arbi-
trators appeared to have made their com-
putation of the amount of the indemnity
awarded to the owner of the land by taking
an average of the different estimates made
on behalf of both parties according to the

evidence before them:—Held, reversing the |

decision of the Court of Queen’s Bench, and
renloring the judgment of the Superior
Court (Taschereau and Girouard, JJ., dis-
senting), that the award was prop(-rl‘y set
aside on the appeal to the Superior Court,
as the arbitrators appeared to have pro-
ceeded upon a wrong principle in the esti-
mation of the indcmnil{ thereby awarded.
Grand Trunk Ry. Co. of Canada v. Coupal,
28 Can. 8.C.R. 531.

[Applied in Ontario and Quebee. Ry. Co.
v. Vallidres, Q.R. 36 8.C. 350; referred to
ignlsil’airmnn v. Montreal, 31 Can. S.C.R.

Awarp; Equity oF REDEMPTION: N0 NOTICE
TO THIRD ARBITRATOR.

Bills filed to enforce awards and to re-
cover moneys to be paid thereunder for
lands taken by the Canada Southern Ry.

0. The facts connected with the making
of the awards and the subsequent litigation
will be found in 41 U.C.Q.B. 195, 28 U.C.C.P,
309, 5 Ont. App. R. 13, and 9 Ont. App. R.

310. The Canada Southern Ry. Co. ap-
pealed to the Supreme Court of Canada from
the judgments of the Courts below main-
taining the awards. Before the Supreme
Court, counsel for the appellants for the
first time contended that, in the Norvell
case the award was bad because the arbi-
trators had dealt only with the equity of
redemption of the land owner, and that in
the other cases the awards were bad on
their face as being signed by only two of
the three arbitrators without shewing a
notice to the third arbitrator:—Held, in the
Y ease, that the Canada Southern
. should be allowed to amend their
n the eause in the Court of Chancery
as they might be advised, in order to shew
that the award was in respect only of the
equity of redemption and not the fee simple,
and upon such amendment being made, the
award should be declared null and void:—
Held, in the other cases, that the Canada
Southern Ry. Co. should be at liberty to
amend their answer in order to shew that
the awards were made by two of the arbi-
trators in the absence of, and without
notice of the meeting of the said two arbi-
trators to, the third arbitrator, with liberty
to the plaintifis to file with the registrar
of the Supreme Court their signification of
their desire for new trials, when such new
trials should be granted without costs; in
default of such signification in any case the
award was déclared null and void. Appeals
allowed, but without costs, the ohjections
having been taken for the first time on a
peal. Canada Southern Ry. Co. v. Norvell,
June 21, 1880. See Cass. Can. S.C.R. Dig.
1898, p. 34.

[Commented on in Freeman v. Ontario,
ete., Ry. Co., 6 O.R. 413; referred to in
Birely v. Toronto, Hamilton and Buffalo
Ry. Co., 25 A.R. (Ont.) 88.)

NOTARY PUBLIC AS ARBITRATOR.

This case arises from an award made by
a majority of arbitrators on the 1st of Sep-
tember, 1883, establishing at the amount
of $4,474 the indemnity to be paid to the
respondents for a piece of land belonging to
them and of which they were dispossessed
by appellants in virtue of the statute of
Quebee, 45 Viet. ¢. 23, Action was taken
for the above sum and costs of arbitration
and law costs, amounting altogether to
$4,658.20. Judgment was rendered by the
Superior Court against the appellants for
said amount, with interest and costs, which
judgment was i ly confirmed by
the Court of Queen’s Bench. The principal
ground for defence was that Mr, Charlehuis,
being the agent of the respondents, was dis-
qualified from acting as their arbitrator.
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On appeal to the Supreme Court of Canada:—
Held, that the evidence shewing that Mr.
Charlebois was not in the continuous em-
loy of respondents, but acted for them
rom time to time only, in his profession: |
capacity as*a notary public, and not in any
other capacity, he has not (lixqunliﬁml fron
acting as arbitrator. Appeal dismissed with
costs. North Shore Ry. Co. v. Ursuline
Ladies of Quebec (1885), Cass. 8.C.R. Dig
1898, p. 36.

ARBITRATION; ADJOURNMENT.

The consent of the parties to an arbitra-
tion under the Railway Act (R.S.C. [1906]
¢. 37) to an adjournment as provided by
8. 204 can be given verbally, and the state-
ment of it in the minutes of a subsequent
sitting of the arbitrators is valid. Canadian
Northern Ry. Co. v. Nault, Q.R. 425.C. 121
(Sup. Ct.).

APPOINTMENT OF ARBITRATORS BY JUDGE,

A Judge, in exercising the power conferred
by 8. 196 of the Railway Act, R.5.C. 1906,
¢. 37, to appoint arbitrators to assess the
compensation to be paid to the owners by a
railway company for land compulsorily
taken, acts as persona designata, and, after
making the appointment, he is functus officio
and has no jurisdiction to rescind the order
of appointment, even if it is shewn that such
order had been made without jurisdiction.
Re Chambers and Canadian Pacific Ry. Co.,
20 Man. L.R. 277, 15 W.L.R. 694.

C.P.R. v. Little Seminary of St. Thérése,
16 5.C.R. 606, followed.]

NOMINATION OF ARBITRATORS; POWER OF
ARBITRATORS.

(1) The choice of a third arbitrator, left
by agreement to two arbitrators named by
the parties, may be made, although there
may have been no disagreement between
such two arbitrators, as the Act does not
require that as a condition precedent. (2)
An agreement to dispense with the hearing
of witnesses does not prevent the arbi-
trators doing so of their own motion should
they judge it expedient. (3) In the estima-
tion of compensation for expropriation of
land, under the Railway Act, 1903, arbi-
trators ought not to take into consideration
the increased value which the construction
of the railway gives to the locality generally,
but the excess of increased vuf)ue, if any,
received by the lands of which the expro-
priated property was part, over that given
to noithouriug lnm'ln. (4) Where arbi-
trators have been given the power of finally
determining the questions under arbitra-
tion, they may allow interest u‘]mn the
amount of the compensation awarded from

|
|

the time of taking session of the land
expropriated or condemn the ropriating
party to perform works required to reduce
the d ges to the t of the I

tion awarded against them. Quebec Im-
provement Co. v. Quebec Bridge and Ry.
Co., Q.R. 20 8.C. 328,

[Reversed in Q.R. 16 K.B. 107, [1008]
.C. 217.]

A

ArsitraTioN; Paymesr our or Courtr 10
LAND OWNER; INTEREST ON AWARD.

The power to ‘“‘set aside or discharge’
mentioned in 8. 50 of the English Judica-
ture Act, 1873, impli(-s the power to
“vary.” A Judge sitting in Court has
power to vary an order which he has made
in Chambers. Semble, the practice of the
Chancery Division of the {ligh Court in
England as to varying orders is the most
convenient and should be adopted in Al-
berta. Where money was in Court, paid
in by a' railway company under an order
enabling the company to proceed with work
which has been enjoined in the action and
after the award of arbitrators under the
expropriation provisions of the Railway Act
a Judge in Chambers ordered payment out
of part of the money to satisfy the award,
which last-mentioned order was entitled
as well as in the action as in the matter of
the arbitration proceedings:—On applica-
tion to the same Judge sitting in Court:—
Held, that the Judge was not acting wholly
as a persona designata, as in making the
order he acted as well in the cause as in
the arbitration proceedings and was not,
therefore, after order made functus officio,
and had power to vary the order made:-
And, held, further, following Clarke v.
Toronto, Grey and Bruce Ry. Co., 18 O.L.R.
628, that interest should be allowed to the
owner of property on the amount awarded
by the arbitrators from the date of the
warrant of possession, and that the order
should be varied accordingly. Re Grand
Trunk Pacific Ry. Co. and Marsan, 3 Alta.
L.R. 65.

ADJOURNMENT FOR AWARD,

Arbitrators appointed to fix the compen-
sation to be pm(rin an expropriation under
the Railway Act of Canada had, at their
first meeting, fixed July 6th, 1897, for giving
their award. On June 20th. 1897, after the
enquéte for the expropriation was closed,
the proceedings were adjourned to July 8th
without any special enlargement of the time
for rendering the award. At the time of the
adjournment the solicitors for both parties
were present and made no objection:—
Held, that the adjournment on June 20th,
was a sufficient enlargement of the time
fixed for the rendering of the award. Wynnes
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v. Montreal Park and Island Ry. Co., 0
Que. Q.B. 483, reversing 16 8.C. 105 (C.
and restoring 14 S.C. 409 (8.C.).

COMPENSATION FOR LAND TAKEN; ARBITRA-
" TION; JUDGMENT TO ENFORCE AWARD.
Usher v. Town of North Toronto, 2 O.W.

N. 851, 18 O.W.R. 808.

APPOINTMENT OF S8OLE ARBITRATOR; ‘‘OpPosiTE
PARTY,"”” MEANING OF; KVIDENCE BY AFFI-
DAVIT.

The railway company having served on
both the owner of the land and the mort-
agee the notice and certificate preseribed

gv s8. 146 and 147 of the Railway Aect, 51

Viet. (D.), e. 29, the owner refused the sum

offered and notified the company of the

name of her arbitrator, but the mortgagee

gave no such notice:—Held, that, under s.

150 of the Act, the company was entitled to

apply to have a sole arbitrator appointed, as

lﬁe mortgagee should be treated as an

“‘opposite party’’ within the meaning of that

section. After giving notice to the company

of the name of her arbitrator, the owner sold
and conveyed the property to another
serson. The land had been bought under the
Real Property Act, and on the certificate of
title issued to the purchaser there was en-
dorsed a memorandum of the deposit in the

Land Titles Office of the minister's cer

ficate and the plan and book of reference:

Held, that the purchaser must be deemed,

under s. 145 of the Aect, to have had notice

of the expropriation proceedings and was
bound by them. Evidence in support of an
application under s, 150 of the Act may be by
affidavit. In re Canadian Pacific Ry. Co.
and Batter, 1 Can. Ry. Cas. 457, 13 Man. L.
R. 200.

ABRBITRATION AND AWARD; CLERICAL ERROR IN
AWARD; MOTION TO REFER BACK.

Motion for an order referring back to the
arbitrators, to enable them to correct a
clerical error, an award made under the
Dominion Railway Act:—Held, that if the
provincial legislation (R.8.0. 1897, ¢. 62)
applied, the motion was needless, the arbi-
trators having power (s. 9 (¢) ) to correct
the mistake. ﬁ'othat legislation were not
spplicable, there was no power, under the
Dominion Railway Act or otherwise, to
remit the award, nor to correct the error
upon this motion, Re MeAlpine and Lake
Erie and Detroit River Ry. Co., 3 Can. Ry.
Cas. 95, 3 0.L.R. 230.

ARBITRATION AWARD; Ramway Acr; Revi-
BION OF AWARD A8 TO AMOUNT; AWARD OF
COSTS BY ARBITRATORS.

(1) On an appeal from an award of arbi-
trators, under the Railway Act of Canada,
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e. 20, 5. 161, so far as the appreciation of
damages is concerned no new evidence can
be adduced, and no objection based upon
the admission of illegal evidence, or the
exclusion of legal evidence, can be consider-
ed, unless the illegalities complained of
appear of record. (2) The award ecannot
be explained or varied by extrinsic evidence
of the intention of the party making it.
Error of law or fact on the part of the arbi-
trators, or excess of jurisdiction, must
appear on the face of the award, or from the
evidence or documents of record. (3) The
Court will not interfere with the discretion
of the arbitrators as to the amount of the
award, unless it be as a check upon possible
fraud, accidental error, or gross incom-
petence. (1) The award of costs by the
arhitrators does not invalidate the award,
where it simply follows the rule established
by the Railway Act itself, for in such case
the V“"y has no grievance. (5) The award
of a block sum is valid, the law not requiring

the arbitrators to distinguish between the

amount awarded for value of land taken, and

that awarded for damages to other lands.

Pontiae Pacific Junction and Ottawa, ete.,

Ry. Cos., v. Community General Hospital,
| ete,, 3 Can. Ry. Cas. 99, Q.R. 20 8. C. 567.

[Approved in Ontario & Que. Ry. Co. v
Valliéres, Que. R. 36 8.C, 354.]

Norice; COMPENSATION; ARBITRATION.

A railway company, having given notice
of requiring certain land for their railway,
and having taken possession of it, cannot
abandon their notice and give a new notice
for the same land. Canadian Pacific Ry.
Co v. Little Seminary of Ste. Thérése
(1589), 16 S.C.R. 606, applied. Where the
company namer in their new notice a larger
sum of compensation money than in their
original one, and a different arbitrator:i—
Held, upon a motion by the land-owner to
compel the company to proceed with the
arbitration, that, although the new notice
was ineffective, and the arbitration could
proceed only under the original notice, the
| appointment of the new arbitrator should
be confirmed (the land-owner not objecting),
and the company should be allowed to in-
crease their offer, but not so as to prejudice
the owner as to anything that might have
occurred before the new notice, and the offer
of the increased sum might be taken into
consideration upon the question of costs.
Re Haskill et al. and Grand Tronk Ry. Co.,
3 Can. Ry. Cas. 389, 7 O.L.R. 429.

| AUTHORITY OF ARBITRATOR; FAILURE TO GIVE

[ NoTicE; TRESPASS.

’ By the Acts of 1902, c. 104, the recom-
pense to the owner of land taken for rail-
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way purposes, and for the value of earth,
stones, gravel, ete., removed, was required
to be fixed by three arbitrators, one chosen
by the company, another by the owner or
proprietor, and, where these were unable
to agree as to the amount of their award,
a third, to be appointed by the two arbi-
trators first nominated. The company’s
engineer wrote to M., who had previously
acted for the company, requesting him to
ascertain whether plaintiffs had arranged
their title to the gravel pit at Loch Ben
in such a way that the arbitrators could
get to work and, if so, to let them know
that he (M.) was prepared to act, ‘“‘and
asked them to appoint their man so that
you two, if you eannot agree to the valu-
ation, may select a third.”” He added,
“I will send an agreement of arbitration
which each one can subscribe to, or, if they
have one already drafted, you can forward
it here for approval.”” No agreement was
sent by the engineer, and none was forwarded
for approval by M., but, acting on the letter
received, M., in company with plaintiff’s
nominee, met and investigated the dam-
ages, and, with C., who was appointed third
arbitrator, signed an award for the amount
of which action was brought:—Held, Rus-
sell, J., dissenting on this point:—that the
letter written by the company’s engineer,
in the absence of anything in the statute as
to how the arbitration was to be conducted,
or the steps to be tuken previous to inquiry,
was as effective as any agreement, even if
such were necessary, and the company
were bound by it:—Held, also, that de-
fendants, having failed to prm‘m:d in the
regular way, by giving notice to the pro-
prietors of the purposes for which they
entered, and for which they could only
enter alter notice, were trespassers and
liable as such.  MeclIsaac et al. v. Inverness
Ry. & Coul Co., 6 Can. Ry. Cas. 112, 38
N.S.R. 80

[Reveised in 37 Can. S.C.R. 134, 6 Can.
Ry. Cas. 121.]

ARBITRATION; AUTHORITY FOR SUBMISSION;
TRESPASS.

By statute in Nova Scotia, if land is taken
for railway purposes the compensation
therefor, and for earth, gravel, etc., re-
moved, shall be fixed by arbitrators, one
chosen by each party and the third, if
required, by those two. A railway com-
pany intending to expropriate, their engineer
wrote to M., who had acted for the company
in other cases, instructing him to ascertain
whether the owners had arranged their
title so that the arbitration could proceed
and, if so, to ask them to nominate their
man, who, with M., could appoint a third
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if they could not agree. The engineer
added, “I will send an agreement of ar-
bitration which each one can subseribe to,
or, if they have one already drafted, you
can forward it here for approval.” No such
agreement was sent by, or forwarded to,
the engineer, but the three arbitrators
were appointed and made an award on which
the owners of the land brought an action:
—Held,reversing the judgment appealedfrom,
38 N.8.R. 80, 6 Can. Ry. Cas, 112, that as
the company had not taken the preliminary
steps required by the statute which, there-
fore, di(l not govern the arbitration pro-
ceedings, the award was void for want of a
proper submission. The company entered
upon land and cut down trees and removed
gravel therefrom without giving the owners
the notice required by statute of their in-
tention to take their property. The owners
by their action above mentioned, claimed
damages for trespass as well as the amcunt
of the award:—Held, that as the act of the
company was not authorized by statute the
owners could sue for trespass and as, at the
trial, the action on this (-Iuim was dismissed
on the ground that such action was pro-
hibited there should be a new trial. In-
verness Ry. and Coal Co. v. Mclsaac, 6
Can. Ry. Cas. 121, 37 Can. 8. . 134,

MISCONDUCT OF ARBITRATORS; (AROSS UNDER-
VALUATION OF MINING CLAIM; INTERESTED
MOTIVES.

The Court will not interfere to set aside
an award unless corruption, partiality, mis-
conduct or irregularity is distinetly proved
against the arbitrators, and mere suspicion
is not sufficient; or unless the sum awarded
is so grossly and scandalously inadequate
as to shock one’s sense of justice. The
plaintiffi having made an application under
sub-g. 3 of 8. 168 of the Railway Act, 1903,
to set aside the award of the majority of the
arbitrators on the ground that it was un-
just, improper, unreasonable and grossly
and scandalously inadequate and against
the weight of evidence, also, that no reasons
were given for the amount of the award:—
Held, (1) That there was no evidence which
would warrant a finding of corruption, parti-
ality or irregularity on the part of the
majority of the arbitrators or that the
amount of the award was grossly and
scandalously inadequate. (2) Under s. 164
arbitrators are-mot bound to give reasons
for their conclusions though it would be
better to do so. Morley v. Klondike Mines
}l_\'. Co., 6 Can. Ry. Cas. 183, 5 West, L.R.

09,

[Followed in Harrigan v. Klondike Mines
Ry. Co., 6 Can. Ry. Cas. 193, 5 W.L.R. 137.
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ARBITRATION AND AWARD; MiscoNpucr oF
ARBITRATORS; (GROSS UNDERVALUATION
OF MINING CLAIM; INTERESTED MOTIVES.

Application by plaintiffs, similar to that
in Morley v. Klondike Mines Ry. Co.,

5 W.L.R. 109, 6 Can. Ry. Cas. 183, to set

aside the award of a majority of the arbi-

trators, on the ground that the award is un-
just, improper, unreasonable, and grossly
and scandalously inadequate, and that the
same was made without regard to the
evidence, and on the ground that the ma-

jority of arbitrators acted unfairly, im-

Emperly and not as fair or just arbitrators

etween the parties on such arbitration,

or in making such award.—Held, following
case supra, that where there is no evidence
of corruption or to sufficiently sustain the
reasons set out in the application, the
award must stand. Harrigan v. Klondike
Mines Ry. Co., 6 Can. Ry. Cas. 193, 5 West.
L.R. 137.

ARBITRATION AND AWARD; TERMS oF sUB-
MISSION EXCEEDED.

Where arbitrators were appointed under
deeds of submission to value three expro-
})rimml lots of ground and the indemnity
or damages, it being declared that they
should act as mediators (amiables com-
positeurs) but should be bound to conform
to the provisions of 8. 161 of the Railway
Act, 1903, and the award in lieu of valuing
the third lot in money ordered that the ex-
propriators should return it in part and
construct a road on their own adjoining
land, to be maintained by them in perpetuity
for the benefit of the parties expropriated:—
Held, affirming Q.R. 16 K.B. 107, that ar-
bitrators who are also appointed mediators
cannot disregard their instructions, and
that the error vitiated the whole award.
Quebec lmprovemenl Co. v. Quebec Bridge
and Ry. Co., 7 Can. Ry. Cas. 336, [1908]
A.C. 217.

COMPULSORY TAKING OF LAND; APPEAL FROM
AWARD OF ARBITRATORS.

(1) Upon an app(-ul, under s. 200 of the
Railway Act, R.S.C. 1906, ¢. 37, from an
award of arbitrators determining the com-
pensation to be paid to an owver for the
compulsory taking of his lands by o railway
company, the Court will not assume the
function of the arbitrators and meke an
independent award, but will rather treat
the matter as it would an appeal from the
decision or verdict of a Judge, anl the
award will not be disturbed, unless the
arbitrators manifestly erred in some prinei-

le in arriving at their conclusion. (2)
nterest on the amount awarded should not
be added by the arbitrators, especially in a
case where the clai tor ins in p

Robinson, 8 Can. Ry. C:
| 396.

sion of the property until after the date of
the award. (3) It is proper that the
claimant should be allowed the actual value
of the property to him, and not merely the
market value as on a sale. (4) The arbi-
trators are not bound to allow ten per cent.
extra on the amount of the compensation
for the compulsory taking, although that
is frequently done, and the Court will not
interfere with their refusal to allow such
ercentage. Canadian Northern Ry. v.
5, 17 Man. L.R.

[Approved in Re Clarke and Toronto,
Grey and Bruce Ry. Co., 18 O.L.R. 628,
9 Can. Ry. Cas. 200; commented on in Re
Davies and James Bay Ry. Co., 20 O.L.R.
534.)

RATIFICATION OF ARBITRATION AWARD.

Held, (1) a petition for the ratification
of an arbitration award, upon an expropria-
tion of land by a railway ecompany for the
building of its line, is preserted in the
interest of the railway company solely, the
company shall pay the costs of appearance
upon the Hn-litiml. with the costs of the ex-
propriated owner’s attorneys on the peti-
tion, but not the costs on a reply to the
petition. (2) The costs incurred in the
distribution of the moneys deposited in
Court by the company petitioner shall be
taken out of the said moneys as in the
ordinary course of law. Chateauguay and
Northern Ry. Co. v. Laurier, 9 Can. Ry.
Cas. 51, 9 Q.P.R. 245,

INTERVENTION; INTERESTED PARTY; JURIS-
pICTION OF SUuPERIOR COURT.

A party, claiming the ownership of land
expropriated by a railway company, may
intervene in the expropriation proceedings;
but such intervention will not affect the
validity of any proceedings had till then
against the registered proprietor, The
Superior Court is the tribunal which has
jurisdiction to allow such intervention. In
re Montreal and Southern Counties Ry. Co.
and Woodrow, 10 Can. Ry. Cas. 496, 11
Q.P.R. 230.

CompENSATION; VALUE OF LAND TAKEN;
DAMAGE TO RESIDUE; AMOUNTS NOT
SEPARATED IN AWARD; INTERFERENCE
WITH WORKING OF FARM.

Arbitrators having awarded to the claim-
ant $30,607 as compensation for about
414 acres of his stock and dairy farm of
465 acres, expropriated by the contestants
for their right of way, under the Dominion
Railway Act, and for damage to the residue
of his land, the amount awarded was reduced
on appeal to $20,000. The arbitrators not
having stated the principles by which they
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were guided in coming to their conclusions,

and not having separated the amount |

allowed for the land actually taken and the
amount awarded as damages for lands in-
juriously affected, the course taken by the
Court on the appeal was that commended
by the Judicial Committee in James Bay
Ry. Co. v. Armstrong, [1909] A.C, 624, 10
Can. Ry. Cas. 1, viz., to go through all the

evidence, and, having due regard to the |

findings of the arbitrators, so far as they
could be ascertained, to examine into the
justice of the award. The award was that
of two of the three arbitrators; the non-
assenting arbitrator stated his views and
also his understanding of the grounds on
which his colleagues based their award:-

Held, that the Court could not pay regard

to this statement as setting forth the grounds |

u}»on which the award was based. The part
of the farm taken for the railway was in
the valley of the Don river, which traversed
apart of the farm. The farm buildings were
for the most vart in the valley, but the
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the claimant was entitled was the value of
the land taken and the depreciation occa-
sioned to the remainder by the construc-
tion and user of the railway upon the part
taken; and justice to the contestants re-
quired that the award should shew on its
face what amount was allowed in respect of
each of these items. The principle on which
the inquiry as to the compensation when
some land is taken and some injuriously
affected should be proceeded with is to
ascertain the value to the claimant of his
property before the taking, and its value
after the part has been taken, having regard
to all the directions of 8. 198 of the Railway
Act, and deduct the one sum from the

| other. James v. Ontario and Quebec Ry.

arable part of the farm was largely in the .

uplands, and . scess from the buildings to
the uplands was gained by means of a loop-
shaped roadway, commencing at a gate
entrance to the farmyard on the east side
of the west or north branch of the Don,
and going in a southerly direction towards
the Don Mills road, there turning westerly
and crossing the stream by means of a
bridge, and then proceeding in a north-
westerly direction to a gate at the foot of
the roadway leading up a very steep hill
and ascending by means of it to the uprmnli.
The gates were kept closed or open as ocea-
sion needed for the purpose of controlling
the wandering of the stock, and regulating
the hauling of loads to and from the uplands.
The road-bed embankment of the railway
intersected both [ the roadways at a height
of 6 or 7 feet above their grade. The
main complaint of the claimant was, that
passing to and fro between the buildings
and the uplands with horses, cattle, vehicles,
and farm implements, involved crossing the
railway twice, and opening and closing four
gates, togeth'r with the delay and risk
attendant thercon:—Held, upon the evi-
dence, that the difficulty could be overcome
by the construction of a new roadway with
a bridge, at an expense of $3,000, which was
an ample allowance in respect of this cause
of complaint; and, while it might be true,
as stated by the arbitrators, that it was
not within their power to compel either the
claimant or the contestants to construct the
roadway and bridge, yet they were not
justified in making an allowance for that
particular dnmnre greater than a sum
sufficient to enable it to be obviated for all
time. The measure of the damage to which

Co. (1886-8), 12 O.R. 624, 15 A.R. 1, fol-
lowed. The contestants took possession of
the land on the 13th October, 1905, and the
arbitrators awarded interest from that

! day —lvl(-ld, that 8. 153 (2) of the Act 3

VII. c. 58, now 8. 192 (2) of the Rail-
way Act, was enacted for the purpose of
fixing the time as of which the value and
damage are to be ascertained; the question
of interest is not dealt with in terms, and
there is nothing in the words to interfere
with the operation of the general law,
which, as between vendor and purchaser,
fixes the time at which interest commences
as that at which the purchaser takes or
may safely take possession. When some
land is taken, and other land is injuriously
affected, the amounts awarded in respect
of both are to be treated as purchase money.
Re Macpherson and City of Toronto (1895),
26 O.R. 538, approved. Whether or not it
was correct for the arbitrators to award
the interest was not material; no substantial
wrong had been done by stating it in the
award. In re Davies and James Bay Ry.
Co., 10 Can. Ry. Cas. 225, 2 O.L.R. 534.

CompeNsATION; Davaces; INpEMNITY; PRO-
PRIETORS BORDERING ON PUBLIC CANALS;
NULLITY OF AWARD,

(1) The appeal to the Superior Court from
.he decision of arbitrators in matters of
expropriation for a railway given under s.
209 of e. 37, R.8.C. 1906, and the action to
annul the award under the law of the Pro-
vince of Quebec recognized under sub-s. 4
of the same section, are separate remedies
which can not be joined in one and the
same demand. (2) A difference between the
award as established by the deed executed
by the arbitrators before a notary and the
award as recorded on the minutes of the
final session of the arbitrators is an irreg-
ularity, but does not necessarily eutail mﬂ-
lity. (3) The nullity of one part of the
award only entails the nullity of the re.
mainder if the award is indivisible or if
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one of the parties suffers prejudice. Con-
sequently the award which adjudicates
upon the costs of the arbitration notwith-
standing that the law itself determines upon
whom they shall fall, is null for such part
only, but may be valid for the rest. (4)
When the indemnity is for several different
objects, that is to say, land expropriated,
buildings, inconveniences resulting from the
expropriation, ete., it is not necessary that
the award should specify the amount award-
ed under each heading. It may fix a lump
sum for the whole. (5) The proprietor ex-
propriated is only entitled to those dam-
ages which are the direct and exclusive re-
sult of the expropriation. The arbitraters
cannot take into account other inconven-
iences which he may suffer in common with
the rest of the public, such as those caused
noise, smoke, and the greater difficulty
ol access. (6) A property separated from
a canal by a highway is not a property
bordering (riverain) upon the canal. (7)
Proprietors whose lands front upon public
canals but who are not owners of the banks
nor the water have no rights in the canal
either of ownership or in servitude (ease-
ment). (8) Where in fixing the indemnity
arbitrators have taken into consideration
roof of loss or inconvenience of a nature
or which the law allows no indemnity, the
award is null. For the purf)os(- of reducing
the award, proof cannot be admitted to
shew what proportion of the award has been
sccorded upon illegal grounds. (9) The
Superior Court in deciding an appeal must
decide upon the indemnity according to
the proof made before the arbitrators. On-
tario & Quebee Ry. Co. v. Valliéres, 11
Can. Ry. Cas. 1, Q.R. 36 8.C. 349.

ARBITRATION; ISVIDENCE DISREGARDED; SET-
TING ASIDE AWARD,

Arbitrators appointed under the Railway
Act to determine the value of lands expro-
priated by the railway must base their
award on the evidence given and, while
authorized under 8. 201 of the Railway Act
to view the lund expropriated, they may
not disregard the evidence and substitute
their own opinion of the value for the evi-
dence of the witnesses, the proper purpose
of the view being to enable the arbitrators
to better understand the evidence given.
The award of arbitrators stated: “We have
been thrown very considerably upon our own
judgment in arriving at this decision. Rea-
soning from our own judgment and a view
of the actual facts submitted in evidence,
we are convinced that the sum of $2,900 is
a fair and just valuation of the land under
dispute’’:—Held, that the award should
be set aside and the value fixed by the Court
on the evidence given pursuant to the auth-

(ARBITRATION). 402

ority contained in the Railway Act, s. 209.
In Re Calgary & Edmonton Ry. Co. and
Mackinnon, 11 Can. Ry. Cas. 27, 2 Alta.
L.R. 438,

[Reversed in 43 Can. 8.C.R. 379, 11 Can.
Ry. Cas. 32.]

ARBITRATION AND
AWARI

In expropriation proceedings, under the

Railway Act, the arbitrators in making

their award stated that they had not found

AWARD;  Vaumrry or

' the expert evidence a valuable factor in

assisting them in their conclusions and
that, after viewing the property in ques-
tion, they had reached their conclusions by
“‘reasoning from their own judgment and a
few actual facts sul)mili(-J in evidence.”
On appeal from the judgment of the Su-

| preme Court of Alberta setting aside the

award and increasing the damages:—Held,
that it did not appear from the language
used that the nr‘)itrumru had proceeded
without proper consideration of the evi-
dence adduced or upon what was not prop-
erly evidence and, therefore, the award
should not have been interfered with. Cal-
gary & Edmonton Ry. Co. v. MacKinnon,
11 Can. Ry. Cas. 32, 43 Can. 8.C.R. 379.

AwARrD; ENFORCEMENT; OMISSION TO NAME
DAY.

The Ontario Arbitration Act, 9 Edw. VII.
c. 35, 8. 14, applies to awards under the
Dominion Railway Act so as to confer jur-
isdiction upon the High Court to entertain
summary applications to enforce such
awards. The Dominion Act provides for
appeals, but does not provide machinery
for the enforcement of awards; the Provin-
cial Act applies to all awards where the

articular Aet does not provide machinery
or enforcement. The omission of arbitra-
tors to name a day before which the award
is to be made (s. 204 of the Dominion Rail-
way Act) does not invalidate the award;

naming a day is not a condition precedent -

to jurisdiction; the ascertaining of the sum
offered as that to be paid results from fail-
ure to award within a time fixed, and not
from failure to fix a time; the statutory pro-

| vision is one in favour of the railway com-

pany, and is waived by proceeding with the
arbitration. Re Horseshoe Quarry Co.

| and 8t. Mary's & Western Ontario Ry. Co.,

12 Can. Ry. Cas. 155, 22 O.L.R. 429.

REVIEW OF AWARD; INADEQUACY OF COMPEN-
SATION.

An application to the Superior Court in
the Province of Quebec under s. 209 of the
Railway Act, R.S.C. 1906, ¢. 37, to set
aside an award of arbitrators, made in ex-
propriation proceedings under that Act, on
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the ground of the inadequacy of the com-
pensation awarded, which application is in-
stituted by a petition praying that a writ
of ajpeal may be issued in the nature and
form of an appeal from a decision of an in-
ferior Court, and that the Court may de-
cide upon the amount of compensation and
may render the award which the arbitra-
tors should have rendercd, is an appeal to
the Superior Court from the award, and
not an action in that Court to set the award
aside, and, therefore, no further appeal lies
to the Court of King’'s Bench from the de-
cision of the Superior Court upon such an
application. Rolland v. Grand Trunk Ry.
Co., 14 Can. Ry. Cas. 21, 7 D.L.R. 441.

ARBITRATION; AWARD; CONCLUSIVEN
TING ASIDE FOR FAILURE TO CARRY OUT
UNDERTAKING.

An award made by arbitrators appointed
under 8. 196 of the Railway Act, R.8.C. 1906,
¢. 37, to ascertain the compensation that
should be paid for injuries to land not actu-
ally taken or used by the railway, the owners
claiming that the land was injuriously
affected because the railway was built
between the land and the sea, thereby cut-
ting off their rights of access to the sea, will
be set aside because of the failure of the
arbitrators to keep a promise made by them
to the owners of the land when the sugges-
tion waa offered on the arbitration proceed-
ings that the question of the apphicability
of 8. 198 of the Railway Act, R.8.C. 1906
¢. 37, to such a case should be referred to
the Court, which promise was that they, the
arbitrators, should have it appear on the
face of the award whether or not such section
applied. Re Vancouver, Victoria & Eastern
Ry. Co., 14 Can. Ry. Cas. 101, 5 D.L.R. 722.

[Judgment in 1 W.W.R. 804 affirmed by
divided Court.)]

AWARD; SCOPE OF APPELLATE JURISDICTION.
Under the British Columbia Railway
Act, R.S.B.C. 1911, ¢. 194, 8. 68, upon an
ap,eal from the award of arbitrators fixing
damages under eminent domain proceedings,
the Court will not supersede the arbitrators
but will review the award as it would review
the judgment of a subordinate Court in a
case of original jurisdiction, considering the
award on its merits, both as to the facts and
the law. Under the British Columbia Rail-
way Act, R.S.B.C. 1011, ¢. 194, &. 68, upon
an appeal from the award of arbitrators
fixing damages under eminent domain pro-
ceedings where conflicting views as to the
quantum of damages were apparent, but the
estimate made in the swar(‘ cannot be said
to be unreasonable or manifestly incorrect,
the findings of the arbitrators will not in
that respect be disturbed, the arbitrators
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having seen and heard the witnesses and
viewed the land in question. Canadian
Northern Pacific Ry. Co. v. Dominion
Glazed Cement Fipe Co., (B.C.) 14 Can.
Ry. Cas. 265, 7 D.L.R. 174.

[Atlantic and North-west Ry. Co. v.
Wood, (1895] A.C. 257, 64 L.J.P.C. 116,
followed, under which a similar queetion
under sub-s. 2 of 8. 161 of the Canadian Rail-
way Act, 1888, being 8. 168 of 3 Edw. VII.
(Can.) ¢. 58, was decided ]

APPOINTMENT OF ARBITRATORS; VALUE oOF
PROPERTY AT THE TIME.

The exception of arbitrations then ‘“‘pend-
ing” from the amendment made by 8
Edw. VII. (Can.) c. 32, to the Railway Act,
R.8.C. 1906, ¢. 37, as to the time in relation

| to which the value of property expropriated

is to be fixed where title is not acquired by
the railway within a year from the date of
depositing the plans, does not apply so as to
exclude the application of the amending
Act, unless the arbitrators had taken office
before the statute took effect after having
been sworn in under 8. 197; so where prior
to the amending statute (1909), an order
had been made appointing arbitrators, but
one of them declined the appointment and a
new arbitrator was not appointed until after
the passing of the amending Act, the “arbi-
tration”” was not “pending’’ when the latter
Act was passed. Jh' Taylor and Canadian
Northern Ry. Co., (Man.) 15 Can. Ry. Cas.
51, 9 D.L.R. 6¢

[Robinson v.
583, referred to.]

N.R. Co., 17 Man. L.R.

LAND CONTRACT; ARBITRATION; CONSEQUEN-
TIAL DAMAGE.

An agreement alleged to import the re-
nunciation of a right is interpreted strictly;
and where a land owner permits his land to
be taken for the construction of a railway,
and reserves his right of action for possible
damages resulting from the obstruction or
closing of a roadway leading from his farm
to the 8t. Lawrence River, he is not estopped
therefrom by a stipulation in the agreement
of sale to the effect that the price of the land
sold on the same day to the company “‘shall
include all damages caused by the running
of the railway over the land sold.” An
alleged agreement, for arbitration of dam-
ages arising from the construction, mainten-
ance and operation of a railway over the
plaintiffs’ lands, which specifies that ‘‘the
damages shall be fixed by appraisers to be
named by the parties,”” but neither specifies
the names of the arbitrators, nor the subject-
matter of the dispute, nor fixes the time
within which the arbitration award shall
be rendered, is not a compromise, but is
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merely a promise to compromise, and does
not estop a person suffering damages from
a right of action for the recovery of such
damages. Desmeules v. Quebec & Snguem\y
Ry. Co., 15 Can. Ry. Cas. 94, Q.R. 43 8.C.
150.

[MeKay v. Mackedie, Q.R. 11 8.C. 513,
followed. |

CoMPENSATION; AwarD; Review; Conse-
QUENTIAL DAMAGE.

An award under the Railway Act (Can.)
will not be set aside by reason of the fact
that after a view of the lands in question
the arbitrators have not put in writing a
statement sufficiently full to enable a judg-
ment to be formed of the weight which
should be attached to their finding. Arbi-
tration Act, 9 Edw. VII. (Ont.) ¢. 35, s. 17
(3), but will be referred back for a supple-
mentary certificate.  (2) When a railway
intersects a piece of land the company must
pay not only compensation for the land
actually taken, but also damages for injuries
to the remainder of the parcel sustained by
reason of the compulsory severance. (3) The
date of the deposit of a plan, profile and book
of reference 18 the date with reference to
which compensation or damages for land
taken by a railway company under the
Railway Act, 3 Edw. VIL. (Can.) c. 58, are
to be ascertained, and subsequent dealings
with the land by the owner cannot affect
the amount of compensation or damages to
be awarded. Re Myerscough and Lake Erie
and Northern Ry. Co., (Ont.) 11 D.L.R.
458,

VALUES OF LANDS; SIMILAR SETTLEMENTS;
RELEVANCY.

Evidence of settlements made by the
railway with other persons for parts of other
farms taken for the right-of-way is not rele-
vant in expropriation proceedings under the
Railway Act (Can.). The fact that one party
to the issue presented on an arbitration is
allowed to give evidence of a class which is
not relevant, does not entitle the opposing
party to answer with the same kind of irrele-
vant testimony; and the opposing party, al-
though successful in the issue is properly
refused costs of his irrelevaot evidence. Re
Ketcheson and Can. North. Ont. Ry. Co.,
(Ont.) 13 D.L.R. 854,

[R. v. Cargill, (1013] 2 K.B. 271, applied.]

C. Compensation; Measure of:

INJURY TO PROPERTY BY CONSTRUCTION OF
SUBWAY; LIABILITY OF MUNICIPALITY.

A special statute in Ontario, 46 Viet. c. 45,

authorized the municipalities of the city of

Toronto and the village of Parkdale, jointly

|ereau, J.:
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or separately, and the railway compenies
whose lines of railway ran into the city of
Toronto, to agree together for the construc-
tion of railway subways; provision was
made in the Act for the issue of debentures
to provide or the cost of the wo k, and the
by-law for the issue of such debentures was
not required to be submitted to the rate-
payers; there was also provision for com-
ensation to the owners of property in-
Juriously affected by such \\‘urf&, such com-
pensation to be determined by arbitration
under the Municipal Act if not mutually
ufrm-d upon. The municipalities not being
able to agree, Parkdale and the railway
companies entered into an agreement to
have a subway constructed at their joint
expense, but under the direction of the
municipality and its engineer, and on the
application of Parkdale and the railway
companies to the Privy Council of Canada,
purporting to be made under 46 Vict. ¢. 24
(D.), an order of the Privy Council was
obtained authorizing the work to be done
according to the terms of such agreement.
The municipality of Parkdale then con-
tracted with one G. for the construction of
the subway, and a by-law providing for the
raising of Parkdale’s share of the cost of
construction was submitted to, and approved
of, by the ratepayers of that municipality.
In an action by the owner of property in-
jured by the work:—Held, per Ritchie, C.J.,
Fournier and Henry, JJ., that the work was
not done by the municipality under the
special Act, nor merely as agent of the rail-
way companies, and the municipality was,
therefore, liable as a wrongdoer. Per
Gwynne, J.:—That the work should be con-
sidered as having been done under the
special Act, and the plaintiffs were entitled
to compensation thereunder. Per Tasche-
I'hat the work was done by the
municipality as agent of the railway com-
panies, and it was, therefore, not liable
12 A.R. (Ou'.) 303, reversing 8 O.R. 59,
7 O.R. 2/, reversed. West v. Parkdale,
12 Can. S.C.R. 250.

[Affirmed, 12 App. Cases 602; discussed
in Ayers v. Windsor, 14 O.R. 682; referred
to in Grand Trunk Ry. Co. v. Hamilton
Radial, 29 O.R. 143; Mason v. South Nor-
folk Ry. Co., 19 O.R. 132; Platt v. Grand
Trunk Ry. Co., 11 O.R. 246; applied in
Chaudiere Machine and Foundry Co. v.
Canada Atl. Ry. Co., 33 Can. S.C.R. 14;
Saunby v. London Water Commissioners,
[1906) A.C. 110; Water Commissioners of

| London v. Saunby, 34 Can. S.C.R. 664; ap-

proved in Arthur v. Grand Trunk Ry. Co.,
22 A.R. (Ont.) 89; considered in Marsan v.

| Grand Trunk Pac. Ry. Co.,, 2 AL.R. 51;

distinguished in Canadian Pac. Ry. Co. v.
Grand Trunk Ry. Co., 12 O.L.R. 320; fol-
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lowed in B:mnnlym- v. Suburban Rapid
Transit Co., 15 Man. L.R. 19; Hanley v.
Toronto, Hamilton and Buffalo Ry. Co., 11
O.L.R. 91; Hendrie v. Toronto, “mmlton
ete., Ry. Co., 26 O.R. 667; Smith v, Public
Parks Board, 15 Man. L.K. 258; referred to
in Ihmk(-rnlh- . Ottawa, 20 A.R. (Ont.)
y and Toronto, ete., Ry. Co., Re,
Clair v. Temiscouata Ry. Co.,
. ; McArthur v. Northern and
l’mlll( Jlm(lmn Ry. Co., 17 A.R. (Ont.)
86; Nelson and F Co. v. Jerry, 5 B.C.R.
405; Winnipeg v. Toronto General Trusts,
19 Man. L.R. 427; relied on in Sandon
Waterworks and Light Co. v. Byron N.
White Co., 35 Can, S.C.R. 321.]

ALTERATION OF ROUTE; COMPENSATION.

Held, that an order of the Railway Com- |

mittee under 8. 4 of the Dominion Aect,
46 Vict. ¢. 24, does not of itself, and apart
from the provisions of law thereby made
applicable to the case of land required for
the proper carrying out of the requirements
of the Railway Committee, authorize or
empower the railway company on whom
the order is made to take any person’s land
or to interfere with any person’s right:—
Held, that such provisions of law include
all the provisions contained in the Con-
solidated Railway Act, 1879, under the
headings of ‘‘Plans and Surveys” and
“Lands and their valuation” which are
applicable to the case; the taking of land

and the interference with rights over land |

being placed on the same footing in that

Act. Where a railway company, acting |

under an order of the Railway Committee,

did not deposit a plan or book of reference |

relating to the alterations required by such
order:—Held, that it was not entitled to
commence operations:—Held, further, that
under the Act of 1879 the payment of coms
pensation by the railway company is a con-
dition precedent to its rights of interfering
with the possession of land or the rights of
individuals. Parkdale v. West and others,
(1887) 12 A.C. 602.

[Jones v. Stanstead Ry. Co., Law. Rep. 4
P.C. 98, distinguished; 12 Can. S8.C.R. 250,
reversing 12 A.R. (Ont.) 393 restoring 8
O.R. 59, 7 O.R. 270, affirmed.)

AWARD; INADEQUATE COMPENSATION,

In a case of an award in oxpmpnatmn
proceedings under the Railwasy Act,
c. 109, it was held by the Superior Court
for L.C. and the Court of Queen’s Bench for
L.C. (Appeal side) that the arbitrators had
acted in good faith and fairness in con-
sidering the value of the property before the
railway passed through it, and its value
after d‘;e railway had been constructed, and
that the sum awarded was not so grossly

and scandalously inadequate as to shock
one's sense of justice. On appeal to the
Supreme Court of Canada:—Held, that the
{ux gment should not be interfered with.
Benning v. Atlantic and N.W. Ry. Co., 20
Can, 8.C.R. 177

[6 Q.B. 385, A\I.L.R. 5 8.C. 136, affirmed.)
SUFFICIENCY OF AWARD,

Appeal wid cross-appeal from the judg-
ment of the Exchequer Court on a claim
arising out of an expropriation of land at
Port llxml\c-sbur\ N.8., for the purposes of
the Cape Breton’ lLul\\n\ The amount
awarded to the claimant was $0,223.50, and
the Exchequer Court judgment, which is
reported at length in 2 Ex. C.R. 149, was
unanimously affirmed by the Supreme Court.
Paint v. The Queen (1891), 18 Can. S.C.R.
718,

I\pplnml in The Queen v, Clarke, 5 Ex.

65; commented on in The Queen v.
liurr\' Ix. C.R. 352; followed in Re Gilbert
and St. John Horticultural Assn., 1 N.B
Eq. 448; The Queen v. Harwood, 6 Ex

R. 423; referred to in The King v.
Harris, 7 Ex. C.R. 280; Letourneux v. The
Queen, 7 Ex. C.R. 8; Neilson v. Quebec
Bridge Co., (;Al(. 21 § 334; The Queen
v. Murray, 5 Ex. C.R. 72.]

CoMPENSATION; DAMAGE BY REASON OF
CONSTRUCTION.

Under 8. 159 of the Railway Act of 1906
the Board of Railway Commissioners
ordered that the location of the appel-
lants’ line of railway along certain streets
in the city of Fort William be approved in
accordance with an agreement between
the appellants and the municipal corpor-
ation, but subject to the condition that the
appellants shall “make full compensation
to all persons interested for all dumage
sustained by reason thereof”’:—Held, that
the order must be rescinded. Under s. 237
(3) the power to award damages was in
respect of construction, and s. 47 did not on
its true construction extend that power to
meet the case of location; and as the con-
dition failed there was no approval. Grand
Trunk Pacific Ry. Co. v. Landowners, etc.,
Fort William, [1912] A.C. 224.

COoMPENSATION; LAND INJURIOUSLY AFFECTED.

Where the statute under which a claim
was made for damages to land, caused by
the construction of certain works and the
closing up of certain streets, provided that
any advantage which the real estate might
derive from the contemplated works should
be deducted from the sum estimated for
damage done to the land in arriving at the
compensation to be paid, and it was found
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that the detriment to the claimant’s pro-
perty caused by the closing of the streets
was more than offset by the advantage
aceruing to it from the construction of the
works; it was held, that the claimant could
not recover anything in respect to such
detriment:—Held, also, that, even if the
detriment to the claimant’s land should
alone be considered, he is not entitled to
compensation by reason only that he is,
by the construction of a public work, de-
prived of a mode of reaching an adjoining
distriet from his land and is obliged to use
a substituted route which is less convenient,
if the consequent depreciation in the value
of his property is general to the inhabitants
of the particular locality affected, though
his property may be depreciated more than
that ulpcuny of the others. The claimant
in such a case would have no right of action

at common law, and therefore his land was |

not injuriously affected within the meaning
of the statutes, the test in such cases Leing,
would the complainant have a right of
action if the work had been done without
statutory authority. Re Shragge and The
City of {\'innipvg, 20 Man. L.R. 1.

COMPENSATION FOR INJURY TO LAND; Sus-
WAY; MUNICIPAL POWERS; TIME ALLOWED
FOR MAKING CLAIM.

775 of the Winnipeg Charter, 1 and 2
hdw VIIL. ¢. 77, provides that every claim
for compensation for any damage nec essarily
resulting to an owner of land entered upon
or used by the city in the exercise of any of
its powers, or m]\lrmnslv affected thereby
(the right to which is given by the preceding
section), shall be made within one year from
the date when the real property was so en-
tered upon, taken or used, or when the
alleged damages were sustained or became
known to the claimant. The defendants’
claim, however, was for compensation for
their land injuriously affected by the ex-
ercise of the powers of the city under sub-s.
(e) of 8. 708 of the Charter, as re-enacted by
8. 15 of ¢. 64 of 3 and 4 Edw. VII., and had
been expressly recognized by a by-law of
the council passed under that sub-s., which
by-law was expressly validated and con-
firmed by s. 23 of the last mentioned Act:—
Held, that 8. 775 of the Charter had, under
the circumstances, no application to the
claim of the defendants, and that they had
|Il the time allowed them by the general
law applicable to the case for making their
claims:—Held, also, by Macdonald, J., in
the Court below thai, in the case of real
roperty not cntcrml upon, taken or used
y the city, but only injuriously affected
by the exercise of its powers, the year al-
lowed by s. 775 for making the claim for
compensation counts only from the date of
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the completion of the work provided for
by the by-law, or from the date when the
damages became known to the claimant
if that date was later, and not from the date
of the commencement of the work, as it
would in the case of land entered upon,
taken or used. City of Winnipeg v. To-
ronto General Trusts Corporation, 20 Man.

| R. 545, 18 W.L.R. 50 (C.A.).

| CompexsaTioN; CosT

OLICITOR'S FEES.

When a sum of $17,000 has been granted
to an expropriated party on an appeal con-
firming the decision of the arbitrators,
such party’s solicitor is entitled to a
sum of $200 besides the taxable costs,
which, in this case, amount to $115.00.
Grand Trunk Ry. Co., v. Garceau, 12 Que.
P.R. 337.

Farwm
OF.
When the value of a piece of land en-
closed by a line of railway is so small as
to be (llspmpurtlunuh to the cost of a
farm crossing, and is of no utility to the
farm from which it is so separated, the
Court has the power and the diseretion to
grant to the proprietor a [w«umnr\ com-
»ensation in lieu of a crossing. ‘\Iurnn V.

CROSSING; COMPENSATION IN LIEU

Maine Central Ry. Co., 19 Que. 561
(Ll‘ll]l('llx, J.).
CLAIM  FOR COMPENSBATION; AMENDMENT;

MISCONDUCT OF PARTY.

In an action claiming compensation for
land taken for railway purposes, defendant
appealed from that part of the order of the
trial Judge which required him to pay costs
of the action and trial to plaintiff except
costs of the order to :um'nl‘A It appeared
that defendant was at no time liable in the
action, either before or after the amend-
ment, but was entitled to have the action
dismissed, and, in the ordinary course, with
costs:—Held, that the trial Judge, under
these circumstances, while he could deprive
defendant of costs, for reasons of miscon-
duct set forth in his order, could not make
defendant pay costs to |i|‘lillliﬂ' Sawler
v. Municipality of Chester, 41 N.8 R 168,

COMPENSATION; INJURY TO ADJOINING PROP-
ERTY.

Independently of the right to indemnity
to be determined by arbitration for the
value of his land, an owner whose land is
taken for construction of a railway has a
right of action for damages against the com-

| pany for injury to his works situated outside

the line of the 100 feet the law permits the
latter to expropriate. Germain v. Can.

! Northern Quebec Ry. Co., Q.R. 36 8.C. 10.
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EXPROPRIATION OF LAND; ENHANCED VALUE
OF RESIDUE.

If, by reason of benefit, however question-
able and uncertain it may be, the value of
land (part of which had been expropriated
for construction of a railway) has been en-
hanced on the market, the arbitrators may
take this increased value into account in
estimating the damages caused by the ex-
propriation. Chateauguay & Northern Ry.
Co. v. Trenholme, 11 Que. K.B. 45.

RAILWAY PURPOsES; GGROUNDS OF COMPEN-
SATION; APPEAL FROM AWARD.

(1) When the arbitrators in expropriation
proceedings, under the Dominion Railway
Act, have allowed one of the parties to pro-
ceed irregularly in the prmlm-liun of his
evidence, if the other party though object-
ing afterwards puts in Lis evidence, he can-
not set up the irregularity as a ground of
appeal from the award. It comes within
the class of technical objections which are
provided against in s. 205 of the Act. (2
The award is validly made by the arbitra-
tors at a meeting of which the arbitrator,
named by the expropriating party, has had
due notice, and it need not be served upon
such party. (3) A party who appeals from
an award is estopped from attacking it,
on the ground that it was not served. (4)
The admission of irrelevant evidence by the
arbitrators, if not shewn to have affected
the amount of the award, is no ground of ap-
peal therefrom. (5) The Court, adjudicat-
ing on an appeal under s, 200 of the Dom-
imon Railway Act, is bound to go through
all the evidence and examine into the jus-
tice of the award, paying due regard to the
finding of the arbitrators, whose conclusion,
however, is not binding, even though they
be not shewn to have erred in principle cr
to_have abused their authority. (6) In
fixing compensation, regard should be had
to the prospective capabilities of the prop-
erty, urisin% from its character and situ-
ation. (7) When the evidence is deficient

on an element of damage (e.g. the severance |

of the property into two blocks by the rail-
way), which the arbitrators were enabled
ta appreciate by inspection, their finding

in that regard will not be disturbed in ap- |

peal. (8) The benefit derivable from the
railway that can be set off against the dam-
age caused by the expropriation, must be
such as is “‘beyond the increased value, com-
mon to all lands in the locality.” If the
property be a mill site, with a water power
available, it cannot be urged that its onl

value is given it by the railway, inmunu:‘f;
as the owner of a rival mill-site in the lo-
eality, not touched by the railway, would
presumably derive the same benefit from

?

it. Quebee, Mont. & South. Ry. Co. v.
Landry, 19 Que. K.B. 82.

EXPROPRIATION; AWARD OF DAMAGES; Re-
VIEW BY CERTIORARI; FERROR IN PRINCIPLE;
ALLOWANCE OF VALUE OF IMPROVEMENTS
MADE BY COMPANY.

Re Maritime Coal & Ry. Co. and Elder-
kin, 2 K.L.R. 284 (N.8.).
EXPROPRIATION; VALUE OF LAND TAKEN;

RAILWAY CROSSING.

Rex v. McPhee, 5 E.L.R. 440,

Srarion PUrPosES; COMPENSATION FOR BUSI-
NESS LOSSES
Upon application under s. 139 of the Rail-
way Act to acquire lands for station purposes
the Board may consider not merely the
traffic coming to the station on the railway
of the applicants immediately or from a
distance, but also future traffic on the rail-
way and the future accommodation of the
public. In dealing with the question of
compensation, the Board may require the
applicants to do any act whatever, including
the payment of money, in addition to the
compensation ordinarily allowed under the
statute, but any such additional compen-
sation should be allowed only under very
peculiar circumstances. Where warehouse
property had been destroyed by fire, and
an application was made to expropriate the
land under s. 1 Held, per 1(i||u|11, Chief
Commissioner:—That compensation should
not be paid to the owners for business losses
sustained since the fire and during pro-
ceedings taken before the Board for leave
to expropriate, but interest from the date
of the original application for such leave was
allowed. Per Bernier, Deputy Chief Com-
missioner (dissenting):—The principles upon
which compensation should be allowed are
fixed by the Railway Act and the Board
has no power to order payment of compen-
sation for any other damage than that
which the statute allows in the nrdinug‘(
case of expropriating lands under the Rail-
way Act. Per Mills, Commissioner (dis-
senting):—That compensation can be al-
lowed under s. 139, for business losses sus-
tained while an application for leave to
expropriate is pending, and that this was a
oroper case for allowing damages for such
osses. Re Grand Trunk Ry. Co. and Es-
planade in City of Toronto (Burnt District

3,

Case, Toronto, No. 25), 4 Can. Ry. Cas.
0.

COMPENSATION; SEVERANCE OF FARM; ACCESS
OF CATTLE TO SPRINGS,
The railway company took for the pur-
poses of their railway 3.09 acres of a grain
and dairy farm of about 195 acres. The

i
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railway crossed the farm, severing from the | tending to take and use the lands for the
front part of it about 24 acres, including a |

field of 18 acres which contained springs
affording a supply of water for the cattle
and horses on the farm. Upon an arbi-
tration to ascertain the compensation to
be paid for the land taken and the damages
sustained by reason of the exercise of the
railway company's power of expropriation,
the owner of the farm eclaimed damages
inter alia for the loss or serious impairmept
of the convenient use for the purpose of the

farm of the springs in the field mentioned. |

The company contended that the loss would
be minimized by the construction of a farm
crossing across the railway, and offered to
appear before the Board of Railway Com-
missioners and consent to an order direct-
ing that such a crossing be constructed
and maintained by th m: Id, applying
Vézinav, The Queen (1889),17 n. 8.C.R.1,
that the owner of the farm had no statutory
right under s. 198 of the Railway Act, 1903,
to have a farm cross ng sufficient to provide
a satisfactory means of access for his cattle
to and from the springs, and therefore,
that he might be deprived thercof at any

time at the will of the government, he |

was entitled to damages in respect of this

claim. Construction of sub-ss. 1 and 2 of |

that section of the Railway Act:—Held, |

upon the evidence, that the sum of $1,170
awarded by the majority of the arbitrators

was not adequate compensation for the |

land taken and the injury done, and the
amount was increased upon appeal to $2,250.
Remarks upon the large costs and expenses
incurred in arbitrations under the Railway
Act and the harshness of the rule which
throws them upon the land owner if the
amount awarded is less than that offered
by the company. Re Armstrong and
James Bay Ry. Co., 5 Can. Ry. Cas. 306,
120.L.R. 137.

CompensaTION; FARM crossiNg; Rigar ro
UNDERCROSSING.

Where the railway was carried across a
farm upon & high embankment, and any
crossing over it would be inconvenient, the
owner was held entitled to an undercross-
ing, in addition to payment of the purchase
money for the land taken and damages. Re
Cockerline and Guelph & Goderich Ry.
Co. 5 Can. Ry. Cas. 313.

[Reist v. G.T.R. Co., 6 U.C.C.P. 421,
approved; Armstrong v. James Bay Ry.
Co., 7 O.W.R. 715, 12 O.L.R. 137, not fol-
lowed.)

VALUATION BY ARBITRATORS; [MPROVEMENTS;
CoMPENSATION.

A railway company in 1900 entered upon
lands and made valuable improvements, in-

purpose of their railway. In 1905 they ob-
tained authority to take the lands, and
filed their plan under the Railway Act on
the 23rd .l\lul‘ch, 1905.  Arbitrators, in
awarding compensation to be paid by the
company for the lands, allowed to the
claimants a sum for the improvements act-
ually made by the company:—Held, that
the company did not stand in the same
position as an ordinary trespasser going
upon lands; they had a statutory right to
acquire a title, and entered after negotia-
tion with the true owners, and with the
permission of one who claimed to be, but
turned out not to be, the true owner; al-
though the improvements were fixtures,
dedication to the land owners was not to
be presumed, but the contrary; and the
amount of the award should be reduced by
the sum allowed for the improvements.
Section 153 of the Railway Act, which pro-
vides that the date of the deposit of the
plan shall be the date with reference to
which the compensation or damages shall
be ascertained does not mean that all the
company’s ilnrru\‘vml'm.-» made before de-
|>usil|nu the plan go to the land owner; the
ands dealt with in this section are the lands
as the company obtained them, in the con-
dition they were at the time they entered,
valued as of the date of filing the plan; the
claimants’ right to compensation acerued at
the date the lands were taken, and stood
“in the stead of the lands” by virtue of
8. 173; and so the improvements were not
put upon the lands of the elaimants at all.
Re Ruttan and Dreifus and Canadian North-
ern Ry. Co., 5 Can Ry. Cas. 339, 12 O.L.R.
187.

BARRISTER A8 ARBITRATOR; COMPENSATION;
Horern prorerTY; GoobpwiLy; LICENSE.

There is no objection to an arbitrator
who is a barrister and probably also a
solicitor making an affidavit shewing how
the amount found by the arbitrators was
made up for use on an appeal from an award
under the Dominion Railway Act, 1903—
137; and it is the efore properly receivable
on such appeal, as is also the evidence of an
arbitrator given on his examination as a
witness on a pending motion. Where the
land taken consisted of an hotel property,
an allowance was properly made for the
loss sustained by the owner for the dis-
turbance of his business and anticipated
profits by reason of the expropriation, not-
withstanding by the fencing off of the rail-
way prosx-rly therefrom, which the com-
pany had the right to do, the hotel prop-
erty might have been rendered valueless
as such, but which right the company had
never attempted to exercise and presumably
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never would have exercised. The value of
the license of an hotel is also a proper sub-
ject of allowance, though merely a per-
sonal right, and the renewal thereof, though
reasonably probable, is not absolutely cer-
tain. Interest on the amount of compen-
sation awarded is properly allowable from
the date of the taking of the land, which in |
this case was the filing of the plan shewing ‘
the land expropriated, and the order of
the Railway Commission authorizing the
taking. Re Cavanagh and Atlantic Ry. |
Co., 6 Can. Ry. Cas. 395, 14 O.L.R. 523.

[Disapproved in Re Can, North. Ry. Co.
and l{o{)inxun, 17 Man. L.R. 415; Re
Clark and Toronto, Grey and Bruce Ry.
Co., 18 O.L.R. 628, 9 Can. Ry. Cas. 200; |
referred to in Can. Pac. Ry. Co. v.
Brown Milling Co., 18 O.L.R. 85.]

LiCENSED HOTEL; LIQUOR LICENSE.

The Crown expropriated for the purposes |
of a public work certain premises which the
owner used as a hotel licensed to sell liquors.
The license was an annual one, but, as the
license laws then stood, it could be renewed
in favour of the then owner, or in case of
his death, of his widow; but no license
could be granted to any other person for
such premises. If the owner sol«{ the prop- |
erty it was shewn that the use to which he
put it could not be continued:—Held, that |
while this particular use of the property |
added nothing to its market or nvlling!
value, it enhanced its value to the owner
at the time of the expropriation and that ‘
such was an clement to be considered in
determining the amount of compensation to |
be paid to him for the premises taken. The
King v. Rogers, 6 Can. Ry. Cas. 400, 11
Can. Ex. R. 128, |

[Adopted in Re Can. North. Ry. Co. and |
Robinson, 17 Man. L.R. 406.]

DAMAGES FOR BUSINESS; DEPRECIATION OF
VALUE OF MACHINERY.
Where the whole property is takm and
there is no severance the owner is entitled
to compensation for the land and property
taken, and for such damages as may prop- |
erly be included in the value of such land
and property. He is not entitled to dam-
ages because such taking injuriously affects
a business which he carried on at some
other place. Defendants, in expropriation
proceedings, at the time their premises
were taken had them fitted up as a boiler
and machine shop. The machinery was
treated as personal property by the de-
fendants, and sold for less than it was worth
to them when used for such purposes:—
Held, that they were entitled to compen-
sation for the depreciation in value of the

machinery by reason of the taking of the

premises where it had been used. The
(ing v. Stairs, 6 Can. Ry. Cas. 410.

ADDITIONAL LANDS; Srtations; ComMpENsA-
TION; TERMS AND CONDITIONS.

The Board, on February 23rd, 1905, made
an order authorizing the Grand Trunk Rail-
way Co. to take certain lands in the City of
Toronto for a railway passenger station,
ete., upon certain terms and conditions
(Burnt District Case, 4 Can. Ry. Cas. 290).
One of the terms and conditions (numbered
7), was that the applicant should pay to
the owner, if thereto required by notice in
writing given to it before the appointment
of arbitrators, compensation with interest
at 5 per cent. per annum from May 4th,
1904,  Arbitrators were appointed on Jan-
uary 23rd, 1906. On February 4th, 1907,
Eckardt applied to the Board for an order
to vary clause 7, so as to dispense with or
extend the: time for giving the said notice
or allowing it to be given nune pro tune
or for such further and other order as to
the Board might seem proper:—Held, that
the application should be dismissed; the
railway company had acquired a vested
right to obtain the land upon the statutory
terms and the matter had passed out of the
hands of the Board. Eckardt v. Grand

| Trunk Ry. Co. (Burnt District Case (2),

No. 595), 7 Can. Ry. Cas. 90.

CoMPENSATION; DAMAGE TO REMAINING LAND.

A railway company under its compulsory
powers of expropriation acquired from the
owr r a certain portion of his land for the
purposes of their undertaking. A majority
of arbitrators by their award allowed com-
pensation for depreciation to the remainder
of his land resulting from the operation of
the railway elsewhere than on the land so
taken:—Held, upon ap| weal, (1) That the
award must be set usu!o and the question
referred back to the arbitratoss for further
consideration and award. (2) That the
plaintiff is entitled to compensation for the
depreciation of the value of his other lands,
in 8o far as such depreciation is due to the
anticipated legal use of works to be con-
structed upon the lands which have been
taken from him under the Railway Act.
(3) That the arbitrators may take into con-
sideration the fact that the lands sought
adjoin the railway premises and are con-
venient for extension of their yard. Can-
adian Pacific Ry. Co. v. Gordon, 8 Can,
Ry. Cas. 53.

EXPROPRIATION OF LAND; ACCEPTANCE OF
AMOUNT OFFERED BY COMPANY,

Under 8. 159 of the Railway Act, 1903, if

the owner of land sought to be expropriated
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by the railway company does not accept
tge offer of the railway company within ten
days, the company may at once proceed to
have the t of the p tion pay-
able determined by arbitration; but the
owner may accept the offer at any time
after the expiration of ten days if in the
meantime the company has taken no fur-
ther proceedings, and such offer and accept-
ance will constitute a binding contract be-
tween the parties upon which the owner
may proceed in an action to recover the
amount offered. Bennetto v. Canadian
Pacific Ry. Co., 8 Can. Ry. Cas. 223, 18
Man. L.R. 13.

ARBITRATION AND AWARD; PAYMENT INTO
Courr; Costs,

In an action brought by plaintiff claim-
ing damages for lands taken for railway
purposes, part of plaintiff’s elaim had been
the subject of arbitration and award, but
it appeared that part of the work of con-
struction preceded the filing of the expro-
priation plans:—Held, that ﬁnin(iﬂ' was en-
titled to recover for all damages which
could have been legitimately excluded from
the consideration of the arbitrators, and
that plaintifi’s claim could not be deemed
to have been satisfied by an award for in-
juries which would not have formed a legit-
imate subject for the consideration of the
arbitrators. Defendant paid into Court a
sum of money which the trial Judge held
insufficient, but which the Court, under the
evidence, thought excessive, if not the ex-
treme limit of any damage of which there
was reasonable evidence:—Held, in respect
to this portion of the judgment appealed
from, that defendant’s appeal must be
allowed with costs. Beaton v. Mabou &
(:';]If Ry. Co., 8 Can. Ry. Cas. 251, 41 N.5.R.
429,

RENEWABLE LEASE; TENANCY AT WiILL; “‘PER- |
SONS INTERESTED,''
Lessees under a renewable lease, or their |
assignees, where the lessors have an option
to renew or to pay for improvements, who |
remain in possession after expiration of the
term, but to whom no renewal lease is
granted, although demanded, are in occu-
pation as tenants at will merely, and are
not “‘persons interested’’ in the land within
the meaning of 8. 155 of the Railway Act,
R.8.C. 1906, c. 37, and are therefore not en-
titled to compensation for expropriation of
any part of the lands demised. Judg-
ment of Riddell, J. reversed. Canadian
Pacific Ry. Co. v. Brown Milling & Eleva- |
tor Co., 9 Can. Ry. Cas. 56, 18 O.L.R. 85. |

[Affirmed in 10 Can. Ry. Cas. 74, 42 Can.
S.C.R. 600.)

1Ry, D,

CoMPENSATION; PERSONS INTERESTED; LEs-
SOR AND LESSEE.

The covenant for renewal of a lease for &
term of years is indivisible and if the lessee
assi a part of the demised premises
neither he nor his assignee can enforce the
covenant for renewal as to his portion. The
assignment of part of the leasehold premises
included an assignment of the right to re-
newal of the lease for such part and the
lessor executed a consent thereto:—Held,
that he did not thereby agree that his cov-
enant for renewal would be exercised in
respect to a part only of t